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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two* 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit* 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Sccundimt is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (sec Abatement and Revival, Section 112), The convenience 
of this mcthcxl—an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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TRIAL 

This Title includes judicial examination and determination of issues in civil cases, more particu¬ 
larly of issues of fact by courts sitting with or without a jury; bringing cases to trial, notices of trial, 
notes of issue, and calendars and lists of causes for trial; course and order of proceedings at trials in 
general; reception of evidence, and objections thereto; arguments and conduct of counsel; relative 
functions of court and jury, and instructions to juries general; custody and conduct of jury; verdicts or 
other findings of juries; and findings and decisions by courts on trials without a jury. 

Hattcn not in thU Title, treated eleewhere in tbit work, eee Deeorlptlve-Word Index 

Analysis 

t DEFINITION AND NATURE, NOTICE OF TRIAL, AND PRELIMINARY PROOEEDINaS, {§ 

1-17(2) 

n, DOCKETS, LISTS, AND CALENDARS, §§ 18-35. 
m. CONDUCT OF TRIAL, §§ 3&-54. 

IV. RECEPTION OF EVIDENCE, §§ 55-156 

A. Introduction, Offer, and Admission op Evidence in General, §§ 55-93 

B. Order op Proof, Rebuttal, and Reopening op Case, §§ 94-112 
C Objections, Motions to Strike, and Exceptions, §§ 113-156 

1. Objections, 

2. Motions to Strike, §§ 133-143 

3. Hearing and Determination, §§ 144-145 

4. Exceptions, §§ 146-149 

5. Effect of Evidence Admitted without Objection, §§ 150-156 

V. RIGHT TO COUNSEL; ARGUMENTS AND CONDUCT OP COUNSEL^ §§ 157-202 

VL TAKING CASE OR QUESTION FROM JURY, §§ 203-265 

A. Questions of Law or of F/»ct in General, §§ 203-224 

B. Demurrer to Evidence, §§ 225-237 

C. Dismissal or Nonsuit, §§ 238-248 

D. Direction of Verdict, §§ 249-265 

Vn. INSTRUCTIONS TO JURY, §§ 266-448 

A. In General, § 266 

B. Province op Court and Jury, §§ 267-298 

C. Necessity and Subject Matter, §§ 299-322 

D. Requisites and Sufficiency in General, §§ 323-378 
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yiz. IKSISTTOnOira to Jtmr—Continoea 

E. APPLICABlLITy TO PLEADINGS AND EVIDENCE, §§ 379-389 

F. Requests po* Instructions, §§ 39(M12 

G. Objections and Exceptions, §§ 413-425 

1. /n Gtfweroi, §§ 413-417 

2. Sufficiency and Scope of Objections or Exceptions, §§ 418-424 

3. Effect of Failure to Object or Except, §§ 425-426 
H* Construction and Operation, §§ 427-448 

1. In General, %%A27-A29 

2. Construction as a Whole, §§ 430-440 

3. Cure of Error, §§ 441-448 

Vm. ATTENDANCE, CUSTODY, CONDUCT, AND DELIBERATIONS OP JURY, §§ 449-484 

A. Attendance and Custody in General, §§ 449-454 

B. Conduct of Jurors and Others Affecting Them Generally, §8 

455-461 

C. Deliberations and Manner op Arriving at Verdict, §§ 462-472 

D. Communications between Judge and Jury and Further Instruc¬ 

tions after Submission, §§ 473-478 

E. Restating Evidence and Reading Minutes of Testimony or Alle¬ 

gations OF Pleadings to Jury, §§ 479-480 

F. Urging or Coercing Agreement and Discharge of Jury for Failure 

to Agree, §§ 481-482 

G. Objections and Exceptions, §§ 483-484 

DC VERDICT AND FINDINGS OF JURY, §§ 485-573 

A. In General, §§ 488-490 

B. General Verdict, §§ 491-525 

C. Special Verdicts, Findings, and Interrogatories, §§ 526-573 

X. TRIAL BY COURT, §§ 574-657 

A, Hearing and Determination of Cause, §§ 574-608 

B. Findings of Fact and Conclusions of Law, §§ 609-657 

XL WAIVER AND CORRECTION OF IRREGULARITIES AND ERRORS, §§ 658-673 


Sub-Analysis 

VII. INSTRUCTIONS TO JURY—Continued 

H. Construction and Operation —9 

1. In General —9 

§ 427. Rules of construction in general— p 9 

428. Inadvertent errors and omissions—p 10 

429. Construction of particular instructions—p 11 

2. Construction as a Whole —^p 11 
§ 430. In general—^p 11 

431. Errors and omissions—21 

432. -Nature of error or omission—p 23 

433. Issues and theories of case—^p 24 

434. -Negligence, contributory negligence, and assumption of risk—o 26 

435. Evidence—^p 29 

436. - Presumptions and burden of proof—p 29 
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H. Construction and Operation—C ontinued 

2. Construction as a Whole —Continued 

§ 437. -Weight and sufficiency—p 30 

438. Invasion of province of jury—p 31 

439. Damages—^p 32 

440. Definition and application of terms—p 33 

3. Cure of Error —^p 33 

§ 441. By other instructions—^p 33 

442. -Issues and theories of case in general—p 38 

443. -Negligence, contributory negligence, and assumption of risk—p 42 

444. -Evidence—^p 58 

445. -Invasion of province of jury—p 65 

446. -Damages and amount of recovery—p 67 

447. -Definition and application of terms—^p 71 

448. By withdrawal or correction—p 74 

Vm. ATTENDANCE, CUSTODY, CONDUCT, AND DELIBERATIONS OP JURY—p 75 

A. Attendance and Custody in General— p 75 

§ 449. In general—p 75 

450. Presence of jury during proceedings—p 75 

451. Officer in charge of jury—^p 76 

452. Admonition to jury in general—p 76 

453. Separation of jury—p 76 
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C. Deliberations and Manner op Arriving at Verdict— p 91 

I 462. In general—p 91 
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472. Arriving at verdict by chance, compromise, or taking of average—^p 111 
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G. Objections and Exceptions— p 134 

§ 483. Necessity; effect of failure to object or except—p 134 
484. Sufficiency of objection or exception—p 136 

IX. VERDICT AND FINDINGS OF JURY—p 136 

A. In General—^ p 136 

§ 485. Definitions, nature, purposes, and distinctions—p 136 

486. Sealed verdict—^p 143 

487. Rendition and reception—^p 144 

488. -When, where, and by whom received—p 147 

489. -Necessity of presence of party or counsel—p 149 

490. -Poll of jurors—^p 149 

B. General Verdict— p 153 

§ 491. Propriety and necessity—^p 153 

492. Preparation and formulation—p 153 

493. -Necessity of reducing to writing—p 154 

494. Assent of required number of jurors—p 155 

495. Signature—p 157 

496. Certainty and definiteness; informality—p 157 

497. -Amount of recovery in general—p 160 

498. -Interest—p 162 

499. Designation of parties—p 162 

500. - Severance—p 164 

501. Responsiveness to issues and evidence—168 

502. Several counts or issues—p 171 

503. -Defective, immaterial, or inconsistent counts or issues—^p 173 

504. -Counterclaim, set-off, and payment—p 175 

505. -Applicability and sufficiency of evidence—p 177 

506. Amount of recovery—^p 179 

See also descriptive word index in the back of this Volume 
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IX, VERDICT AND PINDINOS OP JT7BT—Oontiimed 
E. General Verdict —Continued 

§ 507. -Interest—p 181 

508. -Apportionment of damages—p 182 

509. Surplusage—p 185 

510. Disregard of instructions—^p 187 

511. Amendment or correction by jury—p 190 

512. -Under advice, direction, or sanction of court—p 191 

513. -After sealing or recording of verdict and discharge or separation of 

jury—p 196 

514. - Place of making amendment or change—p 197 

515. Amendment or correction by court—p 198 

516. - Time of amendment or correction—p 200 

517. - Amendment or correction as to particular matters—p 201 

518. Amendment or correction by attorneys and others—p 206 

519. Venire de novo or venire facias de novo—p 206 

520. Entry and record—^p 207 

521. Construction and operation—p 208 

522. Evidence affecting verdict—^p 214 

523. - Affidavits and testimony of jurors to sustain, impeach, or explain—p 214 

524. - Affidavits and testimony of third persons—p 215 

525. Objections and exceptions—p 216 

C Special Verdicts, Findings, and Interrogatories —p 218 
§ 526. Power and duty of jury—p 218 

527. - As to special verdict—p 218 

528. - As to special interrogatories or findings accompanying general verdict— 

p2l9 

529. Power and duty of court—p 220 

530. Rights of parties as to submission of different theories—^p 225 

531. Questions or issues to be submitted—^p 227 

532. - As to ultimate or evidentiary facts—p 247 

533. - Admitted or uncontroverted facts—p 249 

534 . -As to damages or amount of recovery—p 251 

535. Requests for special verdict or findings—p 256 

535 , - Necessity and sufficiency of request—p 256 

537. -Time for presenting requests and interrogatories—p 264 

538. - Submission of interrogatories or issues to counsel—p 265 

539. - Questions already submitted—p 265 

540. - Questions included in, or equivalent to, general verdict—p 270 

541. Preparation and form of interrogatories or issues—p 270 

542. -By whom prepared—p 287 

543 . -Number of interrogatories—p 287 

544 . - Conformity to issues—p 288 

545. _Interrogatories covering more than one matter of fact—p 289 

546 . _— Interrogatories assuming facts or on weight of evidence—p 296 

547. -Leading and suggestive interrogatories—^p 300 

548. Submission of interrogatories—^p 301 

549. Amendment or modification of interrogatories—p 302 

550. Withdrawal of interrogatories—p 302 

551. Sufficiency of verdict or findings—p 303 


See also descriptive word index in the back of this Volume 
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IX. VBRDIOT ATO FINDINGS OP JUEY—Continued 

C. Special Verdicts, Findings, and Interrogatories— Continued 
§ 552. - Definiteness and certainty—p 307 

553. -Ultimate and evidentiary facts and conclusions—p 308 

554. -Assent of required number of jurors—p 310 

555. -Authentication or signature of findings—p 310 

556. Failure to answer interrogatories or find issues—p 311 

557. - Aid by inference, intendment, or extrinsic facts—p 314 

558. - Immaterial or inconclusive facts or issues—p 314 

559. -Adverse or negative findings, or disagreement—^p 315 

560. - Returning jury to make proper answers—p 316 

561. Responsiveness and conformity to pleadings and evidence— p 317 

562. Inconsistent findings in general—p 320 

563. Findings inconsistent with general verdict—p 235 

564. - Determination of consistency or inconsistency—p 330 

565. Surplusage—p 333 

566. Defects and errors—^p 334 

567. Amendment or correction—p 334 

568. Venire de novo—p 339 

569. Construction and operation—p 340 

570. - Construction together or as whole—p 343 

571. - Conclusiveness and effect—p 344 

572. Objections and waiver thereof—p 347 

573. Filing—p 350 

X. TRIAL BY COURT—p 351 

A. Hearing and Determination of Cause —p 351 
§ 574. In general—p 351 

575. Use of general or personal knowledge—p 352 

576. Hearing argument of counsel—p 353 

577. Remarks and conduct of judge—p 353 

578. Submission of cause on case stated—p 355 

579. Submission of special issues to jury—p 357 

580. -Power to submit issues and discretion of court—p 357 

581. -Notice of, or motion for, submission—p 359 

582. -What issues will be submitted—p 360 

583. -Framing and settlement of issues—p 361 

584. - Submission of case for general verdict —p 362 

585. -Trial in general—p 363 

586. -Instructions—p 363 

587. -Verdict—p 363 

588. View or inspection—p 368 

589. Reception of evidence—p 372 

590. -Order of proof—375 

591. -Reopening case—^p 375 

592. -Objections and exceptions and rulings thereon—p 381 

593. Rulings on weight and sufficiency of evidence—p 383 

594. -Demurrer to evidence—p 390 

595. - Dismissal or nonsuit—p 394 

596. -Directing verdict—p 402 

597. Declarations of law—p 406 

See also descriptive word index in the back of this Volume 
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X TRIAL BY COURT—Continued 

A. Hearing and Determination of Cause— Continued 

§ 598. - Necessity, nature, and purpose—p 406 

599. - Form, requisites, and sufficiency in general—p 407 

600. - Applicability to pleadings and evidence—408 

601. - Requests—p 410 

602. Decision—p 415 

603. - Requisites—p 417 

604. - Time for rendition and filing—p 419 

605. - Rendition in absence of counsel—p 420 

606. - Amendment and objections or exceptions—p 421 

607. Verdict—p 421 

608. Withdrawal of submission and appointment of special judge—^p 421 

B. Findings of Fact and Conclusions of Law — ^p 422 

§ 609. In general—^p 422 

610. General authority and duty to make—p 424 

611. - In particular actions or proceedings—p 426 

612. - In particular situations—p 428 

613. Waiver—p 431 

614. Time for making—p 432 

615. Facts and conclusions to be found and effect of failure to find on particular 

questions—p 433 

616. Requests—p 437 

617. - Necessity—^p 438 

618. - Time for making—p 439 

619. - Form and requisites—p 440 

620. - Filing, record, or presentation—p 441 

621. - Ruling—p 442 

622. Preparation and form generally—p 445 

623. - Preparation by or for court—p 448 

624. Separate statements of law and facts—p 449 

625. Sufficiency generally—^p 452 

626. - Definiteness and certainty—p 454 

627. -General or specific findings—p 456 

628. -Extrinsic facts and papers—p 457 

629. -Ultimate or evidentiary facts—p 457 

630. - Reference to pleadings, evidence, or other matters—^p 460 

631. -Conclusions of law—^p 461 

632. Conformity to pleadings, issues, and evidence—p 462 

633. - Pleadings and issues—p 463 

634. -Evidence—p 466 

635. -Agreed, admitted, or undenied matters—p 467 

636. Inconsistent findings and conclusions—^p 468 

637. Defects and errors—p 470 

638. Amendment or correction—p 471 

639. -Time of amendment—p 474 

640. -Method of seeking amendment or correction—p 476 

641. -Motions to amend, correct, or otherwise change—p 476 

642. -Amendment by court sua sponte—p 477 

643. Additional findings—p 478 

644. Venire de novo—p 480 

See also descriptive word index in the back of this Volume 
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X TRIAIi BT COURT —Continued 


B. Findings of Fact and Conclusions op Iaw — Continued 


§ 645. Filing and record—481 

646. Construction and operation—^p 484 

647. -Whether findings of fact or conclusions of law—^p 486 

648. -Ultimate or probative facts—490 

649. - Implied and negative findings—p 491 

650. - General and special findings—p 494 

651. Conclusiveness and effect—^p 496 

652. Objections and exceptions—^p 497 

653. - Necessity—^p 497 

654. -Right to object and mode of objection—p 497 

655. -Time—p 499 

656. - Form and sufficiency—p 500 

657. -Effect—p 501 


XI. WAIVER AND CORRECTION OP IRREGULARITIES AND ERRORS—p 501 

§ 658. Irregularities in preliminary proceedings, rulings, and conduct of trial in 
general—p 501 

659. - Curing improper remarks or conduct of judge by instruction or with¬ 

drawal of remarks—^p 503 

660. Rulings as to evidence—p 503 

661. -Admission—p 504 

662. -Exclusion—p 508 

663. - Motion to strike—p 509 

664. Misconduct of counsel—p 509 

665. Rulings as to weight and sufficiency of evidence—p 510 

666. - Demurrer to evidence—p 510 

667. -Dismissal or nonsuit—p 512 

668. -Direction of verdict—^p 513 

669. Instructions to jury—p 517 

670. -Instructions given—p 517 

671. -Failure or refusal to instruct—^p 518 

672. Conduct and deliberations of jury—p 519 

673. Verdict and findings—^p 519 


See also descriptive word index in the back of this Volume 


8 




89 C.J.S. 


vn. crsTBvoTioira to jvbt 


TRIAL § 427 


H. CONSTEtJCTION AND OPERATION 
1. In Geneiial 


§ 427. Rules of Construction in General 

In construing the language of an Instruction, the 
court Is bound to ascertain Its meaning; and the in- 
etructions must be construed naturally and reasonably 
In the light of the language used and In the light of the 
facts and circumstances of the case in which they were 
given, so as to support the Judgment If It Is reasonably 
possible to do so. 

In construing the language of an instruction, the 
court is bound to ascertain its meaning.l The in¬ 
structions must be construed in the light of the 
language used,^ not leaving out any words used 
therein or adding any words thereto,^ and must be 
given a natural and reasonable construction"* and 


the plain common-sense meaning the language was 
evidently intended to convey,5 when the words 
used are taken in their ordinary and popular ac¬ 
ceptation,^ and should be construed so as to sup¬ 
port the judgment if it is reasonably possible to do 
so.7 

Instructions must be measured by the facts and 
circumstances of the case in which they were given,® 
and, accordingly, if, when the language used is 
considered with respect to the theory on which the 
case was tried,® and in view of pleadings and the 
evidence,^® the charge is free from error, it will 


1. Cal.—^Lennlng v. Chlolo, 147 P. 
2d 410, 63 Cal.App.2d 611. 

2. Ala.—Molloy v. Mitchell, 137 So, 
896, 223 Ala, 666. 

N.D. — Rott V. Provident Life Ins. Co., 
286 N.W. 393, 69 N.D. 335. 
Construction and operation of In¬ 
structions In criminal prosecutions 
see Criminal Law §§ 1318-1321. 

3. Cal.—Lenning v. Chlolo, 147 P.2d 
410, 63 CaI.App.2d 611. 

4. Cal. — ^Taylor v. Gordon, 2'27 P.2d 
64, 102 Cal.App.2d 233—Sandoval v. 
Southern California Enterprises, 
219 P.2d 928, 98 CaI.App.2d 240— 
Pcrbost V, San Marino Hall-School 
for Girls, 199 P.2d 701, 88 Cal.App. 
2d 796—Peterson v. General Geo¬ 
physical Co., App., 186 P.2d 66— 
Astone v, Oldfleld, 166 P.2d 398, 67 
Cal.App.2d '702—Megee v. Fasulls. 
160 P.2d 281, 66 Cal.App,2d 94. 

Ga.—Sheets v. Welch, 81 S.E.Sd 319, 
89 Ga.App. 749. 

Iowa.—In re Behrend’a Will, 10 N.W. 
2d 661, 233 Iowa 812—Henriott v. 
Main. 279 N.W. 110, 225 Iowa 20. 
Mich.—Hoag V. Hyzy, 63 N.W.2d 632, 
'839 Mich. 163. 

Tex.—^Broughton v. Humble OH & 
Refining Co., Clv.App., 105 S.W.2d 
480, error refused. 

64 C.J. p 968 note 27. 

“Instructions given on a trial 
should be reasonably Interpreted and 
liberally construed with a view to 
substantial Justice.”—Thomas v. 
Smith, 196 S.W.2d 274, 276, 302 Ky. 
636. ! 

6. Minn.—Cameron v. Evans, 62 N. 
W.2d 798. 

64 C.J. p 958 note 28. 

e. Cal.—ones V. Happely, 267 P.2d I 
1051, 128 Cal.App.2d 894—Astone 
V. Oldfleld, 166 P.2d 898, 67 Cal. | 
App.2d 702. 


Tex.—^West v. Coshin, Clv.App., 83 

S.W.2d 1001, error dismissed. 

64 C.J. p 958 note 29. 

Charge viewed la light of common 
nadexststiaiag 

Cal.—Barsha v. Metro-Goldwyn-May- 
er, 90 P.2d 371, 82 Cal.App.2d 566— 
Hayden v. Consolidated Mining & 
Dredging Co., 84 P. 422, 3 Cal.App. 
136. 

Unless word has deflnite technical 
meaning, in which case it is to be 
given that meaning, a word used in 
an instruction is ordinarily held to 
convey the meaning that attaches 
to it in usual parlance.—Mondella v. 
Mariano, 200 A. 478, 61 R.I. 163. 

7. Cal.—Mullanlx v. Baslch, 166 P.2d 
130, 67 Cal.App.2d 676—Megee v. 
Fasull Fasulls, 160 P.2d 281, 66 
Cal.App.'2d 94 —Reuter v. Hill, 28 
P.2d 390, 136 CaI.App. 67. 

Ind.—Van Drake v. Thomas, 38 N.E. 

2d 878, 110 Ind.App. 686. 

64 C.J. p 958 note 30. 

8. Oal.—^Adams v. American Presi¬ 
dent Lines, 146 P.2d 1, 23 Cal.2d 
681. 

Ga.—^Dawson Production Credit Ass’n 

V. Connelly, 8 S.E.2d 424, 61 Ga. 
App. 889. 

Ind.—Swallow Coach Lines v. Cos¬ 
grove, 15 N.E.2d 92. 214 Ind. 632. 
Mo.—Jurgens v. Thompson, 169 S. 

W, 2d 86'8. 360 Mo, 914—Kimbrough 

V. Chervltz, App., 180 S.W.2d 772, 
reversed on other grounds 186 S. 

W. 2d 461, 363 Mo. 1164. 

Tex.—Thompson v. Schletze, Clv.App., 
126 S.W.2d 1044. 

64 C.J. p 958 note 81. 

Sobjeot matter 

Language of instruction to Jury 
must be construed with reference to 
subject matter which it clearly re¬ 
lates to or auailfles.—Tuttle v. Craw¬ 
ford, 63 P.2d 1128, 8 Cal.2d 126. 

9 


I Findings 

I (1) Correctness of charge Is deter- 
I mined In view of finding.—Buck v. 
Robinson, 23 A 2d 157, 128 Conn. 876 
!—Green v. Stone, 185 A 72, 121 Conn. 

1324—Guhring v. Gumpper, 169 A 
189, 117 Conn. 548. 

(2) The parts of charge to which 
exception was taken are to be con¬ 
sidered in light of permissible find¬ 
ings in the case.—Qalliher v. Stewart, 
37 N.E.2d 125, 310 Mass. 77. 
Interpreted in Ught of Incidents of 
trial 

Ala.—W. U. Tel. Co. v. Gorman, 186 
So. 743, 237 Ala. 146. 

9. N.C.—Tillotson v. Currln, 97 S.E. 
395, 176 N.C. 479. 

10. Ala—McKinney v. Birmingham 
Electric Co., 193 So. 139, 288 Ala 
627. 

Ga.—Sovereign Camp, W. O. W. v. 

Ellis, 1 S.E.2d 677, 69 Ga.App. 608. 
Tex.—City of Grandview v. Ingle, 
Clv.App., 90 S.W.2d 865, error dis¬ 
missed West V. Cashln, Civ.App., 

: 83 S,W.2d 1001, error dismissed. 

Utah.—White v. Pinney, 108 P.2d 249, 
99 Utah 484. 

Wash.—Ross v. Johnson, 155 P.4d 
486, 22 Wash.2d 275. 

64 C.J. p 968 note 33—17 C.J. p 1078 
note 80. 

Charge considered in Ught Of ovl- 
denoa 

U.S.—Ocean Accident Jk Guarantee 
Corporation v. Schachner, C.C.AI11.« 
70 F.2d 28. 

Mass.—Mulkern v. Elastern S. 8. 
Lines, 29 N.E.2d 919, 307 Maaa 609 
—‘Nelson v. Economy Grocery 
Stores, 25 N.E.2d 986, 305 Maas. 
883. 

Mo.—^Hold V. Terminal R. R. Ass'n 
of St. Louis. 201 S.W.2d 968, 866 
Mo. 412—Wright V. Ickenroth, 
App., 215 S.W.2d 43. 



89 C.J.S, 


§§ 427-428 TRIAL 


not be ground for reversal, although wrong as an 
abstract proposition,^^ The general effect of the 
charge, rather than a casual expression in it, must 
govern the interpretation or construction of it.^2 
Since the instructions must not be subjected to 
analytical criticism,a hypercritical^^ or artifi- 
cial^5 construction should be avoided. They will 
be construed according to their essential meaning,^® 
and refined distinctions will not be indulged in.^"^ 
The literalities of language may be disregarded 
the meaning of an instruction, and not the phrase¬ 
ology, is the important consideration.^^ Where a 
charge is susceptible of more than one construction 
or meaning, it should be construed as a person 
of ordinary intelligence would understand it ,20 or 
as practical experience teaches that a jury, un¬ 
trained in the law, would view it,21 or, as the 
court and jury, in the exercise of ordinary common 
sense, evidently understood it ,22 and the jury will 


be deemed to have interpreted the instruction in the 
light of common experience.^l^ Where, however, 
an instruction is such that it might convey to the 
mind of any man of ordinary capacity an incorrect 
view of the law applicable to the cause, it will be 

erroneous.24 

§ 428. Inadvertent Errors and Omissions 

An Instruction which states the law with substantial 
accuracy will not be regarded as erroneous merely be¬ 
cause of verbal omissions which can be supplied from the 
context or because of slight verbal or clerical Inaccura¬ 
cies which are not prejudicial. 

Where an instruction states the law with sub¬ 
stantial accuracy, and is otherwise unobjectionable, 
it will not be regarded as erroneous merely because 
of verbal omissions which can be supplied from 
the context,26 or because of slight verbal or clerical 
inaccuracies which are not prejudicial.26 


Mont.—Gllligan v. City of Butte, 166 
P.2d “797. 118 Mont. 350. 

N.D.—Bott V. Provident Life Ins. Co., 
286 N.W. 393, 69 N.D. 335. 
Okl.~-Ruther v. Tyra. 247 P.2d 964, 
207 Okl. 112—Renegar v. Bogle, 186 
P.2d 820, 199 Okl. 427—Rosier v. 
Metropolitan Life Ins. Co., 168 P. 
2d 302, 197 Okl. 36—Prudential Ins. 
CJo. of America v. Poster, 168 P.2d 
295, 197 Okl. S9, 165 A.L.R. 1-^ 
Drum Standish Commission Co. v. 
First Nat. Bank «fe Trust Co, ot 
Oklahoma City, 31 P.2d 843. 168 
Okl. 400. 

6.C.—^Hutchinson v. City of Florence, 
200 a.E. 73, 189 8.C. 123. 

Va-—Carroll v. Hutchinson, 200 S.E. 
«44, 172 Va. 43—Luoais v. Craft. 
170 S.E. 836, 161 Va. 228. 

64 C.J. p 968 note 33 tcj. 

Charge vlewM 1& Ught of Isaues pxe. 
Mated 

Mo.—Cantwell v. Cremina, 149 S.W.2d 
243, 347 Mo. 836. 

ZaatraotloBs ooatidered ia light of 
leeuea raised by pleadiage 

Cal.—Astone v. Oldfleld, 165 P.2d 
%n, 67 Cal.Aiyp.2d 702. 

11. U.S.—Schutz V. Jordan, C.C.N.T., 
32 P. 55, affirmed 11 S.Ct. 906, 141 

U.S. 213. 35 L.Ed. 705. 

64 C.J. p 959 note 34. 

Bvea though iaetmotioai may be 
teohaically laoorreot from the stand¬ 
point of exact legal science and pro¬ 
cedure, a practical consideration, 
such as a Jury of laymen may have 
Civen, may justify a decision that 
they ere correct.—Thomas v. Smith, 
195 S.W.2d 274, 302 Ky. 636. 

18. Pa,—^Walters v. Western & 

Southern Life Ins. Co., 178 A. 499, 
818 Pa. 382—Fitzpatrick v. Union 
Traction Co., 66 A. 1060, 206 Pa. 336 


—^Kyle V. Southern Electric Light j 
& Power Co., 34 A 323, 174 Pa. 
670—Rudy v. New York Life Ins. | 
Co., 12 A.2d 495. 139 Pa.Super. 617 
—Silvano V. Metropolitan Life Ins. 
Co., 6 A.2d 423, 136 Pa.Super. 260. 
Construction as a whole see Infra 99 
430-440, 

13. Cal.—Barsha v. Metro-Goldwyn- 
Mayer, 90 P.2d 371, 32 Cal.App.'2d 
666—Hayden v. Consolidated Min¬ 
ing & Dredging Co.. 84 P. 422. 3 
Cal.App, 136. 

64 C.J. p 969 note 36. 

“A charge to the jury is not to be 
critically dissected for the purpose 
of discovering possible inaccuracies 
of statement, but is to be considered 
rather as to its probable effect upon 
the jury In guiding them to a cor¬ 
rect verdict In the case."—Amato v. 
Desentl, 169 A 611, 612, 117 Conn. 
'512. 

i 14. Ill.—^Daubach v. Drake Hotel Co., 
243 IlLApp. 298. 

Or.—Storla v. Spokane, Portland & 
Seattle Trnnsp. Co., 297 P. 367, 298 
I P. 1065, 136 Or. 316. 

16« Ill.—^Daubach v. Drake Hotel Co., 
243 Ill.App. 298. 

16. Iowa.—Galpln v. Wilson, 40 Iowa 
I 90. 

17. N.T.—Sperry v. Union R. Co., 114 
N.T.S. 286. 129 App.Div. 694. 

18. Ga—Georgia Ry. & Power Co. 

V. Shaw, 149 S.E. 657, 40 Ga.App. 
>341. 

64 C.J. p 959 note 40. 

19. Neb.—Myers v. Willmeroth, 89 
N.W.2d 423, 151 Neb. 712. 

80. Ind.—Klngan & Co. v. King, 100 
N.E. 1044, 179 Ind. '286. 

64 C.J. p 959 mote 41. 
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21. Minn.—Hill v. Northern Pac. Ry. 

Co., 297 N.W. 627, 2fl0 Minn. 190. 

64 C.J. p 959 note 42—17 C.J. p 1073 
note 81. 

Charge ooaeidered from etaadpoint of 
effect oa Jury 

Conn.—Stelnecke v. Medalle, 90 A2d 
875, 139 Conn. 162. 

Meanlag conveyed to Jurors hearing 
It only once 

In construing charge as a whole, 
its adequacy in correctly setting 
forth controlling principles of law is 
to be measured by meaning it reason¬ 
ably conveys to Jurors who hear It 
only once and have no opportunity to 
examine it in written form.—Zurko 

V. Gilquist, Minn., 62 NW.2d 861. 

32. Ill.—Funk V. Babbitt. 41 N.E. 

166, 156 lU. 408. 

64 C.J. p 959 note 43. 

Understanding of ordinary men and 
Jurors as test of instruction gen- 
I eraily see supra S 326. 

23. W.Va.—Morris v. Parris. 167 S. 

I B. 40, no W.Va. 102. 

I 94. Ind.—Sumner v. State, B Blackf. 
579, 36 Am.D. 561. 

W. Va.—Harman v. Maddy, 49 S.E. 
1009, 67 W.Va. 66. 

Instruction which admits of two 
different constructions, one announc¬ 
ing a correct rule of law and the 
other an incorrect one, is erroneous. 
—^Rodenkirch v. Neranlch, Mo.App., 
168 S.W.2d 977. 

95. Tex.—Galveston, H. & S. A Ry. 
Co. V. Word, Civ.App., 124 S.W. 478. 

96. Conn.—^Borsol v. Sparlco, 106 A 
i2d 170, 141 Conn. 366. 

Tenn.—^Epstein v. Texas Bag & Bur¬ 
lap Co., 8 Tenn-App. 648. 

64 C.J. p 969 note 47. 

Cure of inaccurate Instruction by 
other Instructions see infra f 441. 
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I 429. Construction of Particular Instrucdomi 

Tl)« rule* relating to eonatnietlen of Inotruetlena have 
been applied In eonatrulno Inatruetlona relating to varloue 
matters. 

Tbe rules relating to construction of instructions 
have been applied in construing instructions relating 
to burden of proof,credibility of witnesses, 
damages,duty of the jury to find a verdict under 
both general and special charges,negligence, 
ownership,** plea of privilege,** sufficiency of 
pleadings,*^ undue influence,** and weight of evi- 

2. CoNSTauen 

§ 430. In General 

Providad thay are conalatant vflth each other, all 
Inatruetlona given In a eaaa ahould ba read together aa 
a whole, each In the light of the othora, and If, when 
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dence.** An instruction permitting a recovery tra¬ 
der the declaration will be construed to mean as 
much of the declaration as was not excluded by 
the court.*7 An instruction that plaintiff is not re¬ 
quired by law to prove all the counts of his declara- 
tion, but it is sufficient if he prove one or more 
of them as alleged therein by a preponderance of 
evidence, is not subject to an interpretation as 
permitting recovery if plaintiff proved one or two 
things in one or more of the various counts.** 
Particular words and phrases as used in instruc¬ 
tions have also been construed,** 

r AS A Whole 

•o conctrued, they properly atato tho law, they aro not 
aubjoet to oxcoptlon. 

Provided they arc consistent with each other,** 


a?. Ala.—^Tlke v. Stratton, 68 So. 
929. 174 Ala. 641. 

88. N.J.—Lons ▼. Public Service Ry. 

Oo., 191 A. 741, 98 K.J.Law 84B. 
89 l Mo.—O’L eary v. Scullln Steel 
Co., 260 S.W. 55, 208 Mo. 863— 
Moore y. Oreat Atlantic ft Pacific 
Tea Co.. 92 S.W.2d 912, 2S0 Mo. 
Xpp. 495—Soonee v. Standard Steel 
Works Co., 800 S.W. 63], 221 Mo. 
App. 2221—Mackey v. Queen City 
Wood Works ft Lumber Co., 261 B. 
W. 132, 216 MO.APP. 206. 

Wls.—^Weber v. Wlaconeln Power ft 
Ldaht Co., 266 N.W. *261. 216 Wls. 
480. 

64 C.J. p 1008 note 6. 

aa Tex.—Brady v. Maddox. Civ. 

App., 124 aw. 789. 

3L XT.S,—^Roeo v. Delaware ft H. R. 

Co.. aA.7r.T., 188 F.2d 98. 

GaL—Taylor v. Gordon. 227 P.2d 64. 
102 CaLApp.2d 228—^Breaks v. An- 
dervon. 218 P.2d 682. 96 Cal.App.2d 
692. 

Mass.— Hampson v. Larkin, 68 N.E. 

24 888, 818 Maes. 716. 

Mo.—State ex rel. and to Uae of 
Reeves r. Blmln, 182 S.W.2d 886. 
848 Mo. 650. 

64 aj. p 1008 note 8. 

8#, Mo.—Peteraon v. City of St 
Joseph. 166 S.W.2d 691, 848 Mo. 
964—Union (Nat. Bank v. Fox, App., 
9 S.W.ad 1070. 

88. Tex.—Uoovlch v. First (Nat 
Bank, C1V.APP., 188 aW. 1102. 

■ 6 . Ga.—Rountree ft Leak v. Gralg> 
miles. 77 S.B. 16, 12 Oa.App. 227. 

36, Conn.—Dunn v. Poirot. 118 A. SS, 
97 Conn. 718. 

96. Ga.—Armour v. Lunsford, 16 8. 

SL2d 886, 102 Ga. 698. 

®7. Xll.--^Aetltls V. Spring Valley 
Coal Co., 150 ni.App. 407. 

8a XU.—Roach V. WUlls Coal ft Mln- 
iBt Oo. lit RLApp. 677. 


aa Conn.—^Edgeoomb v. Oreat At¬ 
lantic ft Pacific Tea Co.. 18 A.2d 
864, 127 Conn. 488. 

Ga—McKemle v. McICemie. 45 S.B.2d 
466. 76 GaApp. 212. 

Ill.—Wlnlarakl v. Melkovlta, 104 N.HL 
2d 850. 846 llLApp. 208. 

Mo.-—Quigley v. St. Louis Public 
Service Co., 201 fi.W.2d 169. 

Ohio.—^Karle v. Cincinnati St Ry. Co., 
48 N.E.id 762. 69 Ohio App. 8f27. 

64 aj. p 1008 note 15-99. 

MjAd” 

Ind.—Grand Trunk Western Ry. Co. 

V. Thrift Co., 116 N.B. 766, 769, 

I 68 In4.App. 108. 

2 C.J. p 1842 note 84. 

••Osa* 

Qa.—McLendon v. Bedlngfleld, 88 8.F. 
2d 69, 73 Ga.App. 756. 

Mo.—Gower v. Trumbo, 181 S.W.2d 

I 668 . 

•ML U.S.—United Elec. Radio ft 
Mach. Workers of America v. Oliv¬ 
er Corp., C.A.Iowa, 205 F.2d 876— 
Westborough Country Club v. 
Palmer, C.A.Mo., 204 F.2d 148— 
Stephenson v. Steinhauer, C.A.N.D., 
188 F.2d 488—Columbia Lumber Co. 
V. Agostlno, aA.AIaBka, 184 F.8d 
731—International Paper Co. v. 
Busby, aA.La. 182 F Sd 790—J^ew 
Fork. C ft St. Li. R. Co. v. Affolder, 
C.A.MO., 174 F.2d 486, reversed on 
other grounds 70 S.Ct 509, 839 U.S. 
96, 94 L.Ed. 688—O'Donnell v. El¬ 
gin, J. ft B. Ry. Co., C.A.I11., 171 
F.2d 878, reversed on other grounds 
70 S.Ct 200, 838 U.S. 884. 94 L.Bd. 
187. 16 A.L.R.8d 646, rehearing de- I 
nled 70 8.Ct. 487, 388 U.S. 846, 84 I 
L.Bd. 688—Goodyear Fabric Oorp. 
V. Hires. C.C.A.RL, 160 P.2d 116— 
Terminal R. Ass’n of Bt. Louis v. 
Fltsjohn, C.C.A.MO., 166 F.2d 478, 
1 A.L.R.2d 280—Terminal R Ass’n 
of St Louis V. Howell. C.C.A.MO., 
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165 F.2d 186—Roaenfeld v. Curtis 
Pub. Co.. aC.A.N.T.. 168 F.2d 160 
—^Paolflo Greyhound Lines v. 81aae, 
C.C.A.Arls.. 150 F.2d 781—Button v. 
Public Service Interstate Tranap. 
Co., C.C.A.N.T., 167 P.2d 947, cer¬ 
tiorari denied 67 S.Ct 870, 880 U.S. 
828, 91 L.£3d. 1277—Atkinson v. 
New Britain Mach. Co., C.C.A.I11., 
164 F.2d 896—Dyess v. W. W. Clyde 
ft Co., aCJLUtah, 132 F.2d 972— 
Keller v. Brooklyn Bus Corp., C.C. 
A.N.T.. 128 F.2d 610—Grand Trunk 
Western R. Co. v. H. W. Nelson Co., 

C. C.A.Mlcb.. 116 F.2d 82S, rehearing 
denied 118 F.2d 252—^Kum v. Stan¬ 
field, C.C.A.MO., Ill F.2d 469—Gal¬ 
loway V. General Motors Accept¬ 
ance Corp,, C.C.A.S C., 106 F.2d 468 
—George v. Wiseman. C.C.A.Kan.. 
98 F2d 923—Valley Shoe Corp. v. 
Stout C.aA.Mo., 98 F.2d 614— 
American Glycerin Co. v. Eason Oil 
Co., C.C.A.Okl., 98 F.2d 479. oer- 
Uorarl denied 69 S.Ct 107, 806 U.S. 
640. 88 L.Bd. 418. rehearing denied 
69 S.Ct 158. 305 U.S. 672. 82 luEd, 
485—Metropolitan Life Ins. Co. v. 
Armstrong, C.C.A.Neb., 86 F.2d 187 
—Pryor v. Strawn, C.CJLNeb., 78 
F.2d 696—^Moran v. City of Beck- 
ley, for Use of Bowen, CCJLW.Vs., 
67 F.2d 161—^FSrabaugh v. Balti¬ 
more ft O. R. Co., D.C.Pa, 96 F. 
Supp. 205—Conry v. Baltimore ft 
0. R. Co.. D.C.Pa., 86 F.Snpp. 846, 
reversed on other grounds. CLA., 196 
F,2d 120—^McXieod v. Union Bugs 
Line Co., D.C.Pa., 85 F.Snpp. 166, 
affirmed, C.A.. 189 F.2d 810—Mo- 
Fadden r. Baltimore ft O. IL Co., 

D. C.Pa, 96 F.Supp. 266—^Hsmllton 
V. Thurber, D.C.Minn., 66 F.Supp. 
826, reversed on other grounds, C. 
CA.. 161 F.2d 869—Tartar v. U. S., 
D.C.Ky.. 17 F.Supp. 881—Schutte ft 
Hoertlng Co, v. naohsr^ D.G.Pa., 4 
F.ILD. 11. 

Ala.—Florence Coca Cola Bottling Ook 
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all instructions given in a case should be read to- | gether as a whole, 


r. Sullivan, 65 So.2d 169, 269 Ala. 
66—Western Union Tel. Co. v. Gor¬ 
man, 185 So. 743, 237 Ala. 146— 
Sloss-Sheflleld Steel & Iron Co. v. 
Nations, 183 So. 871. 236 Ala. 671, 
119 A.L.R. 1403—Pollard v. Rogrers, 
173 So. 881, 234 Ala. 92—^Pryor v. 
Limestone County, 160 So. 700, 230 
Ala 296—Bradford v. Birmingham 
Electric Co., 149 So. 729, 227 Ala 
285—Roberson Motor Co. v. Heath, 
60 So.2d 862, 36 AlaApp. 678. 

Cal,—Belletich v. Pollock, 171 P.2d 
67. 76 Cal.App.2d 142—De Fries v. 
Market St. Ry. Co., 88 P.2d 266, 31 
Cal.App.2d 463—^Magginl v. West 
Coast Life Ins. Co., 29 P.2d 263. 136 
Cal.App. 472. 

Ill. —Greene v. Noonan, 23 N.E 2d 720, 
372 Ill. 286. 

Mias.—^May v. Culpepper, 172 So. 336, 
177 Miss. 811. 

Mo.—Willard v. Bethurem, App., 234 
S.W.2d 18—^Neuhaus v. United 
Neighbors of Missouri, App., 160 
S.W.2d 690. 

N.J.—Pucci V. Weinstein, 73 A2d 843. 
8 NJ.Super. 247. 

N.C.—In re West’s Will, 41 S.E.2d 
838, 227 N.C. 204. 

64 C.J. p 960 note 62. 
nireotloa to read all iaatmetioiis to¬ 
gether 

Where Instructions are in direct 
conflict on a material factor, it is not 
helpful that trial court Instructed ju¬ 
ry that all instructions were to be 
read together, since jury could not 
follow two wholly inconsistent diver¬ 
gent lines which were directly In con¬ 
flict.—Gillette V. City and County of 
San Francisco, 107 P.2d 627, 41 Cal. 
App.2d 758. 

41. Ala,—Casino Restaurant v. Mc¬ 
Whorter, 46 So.2d 582, 36 Ala.App. 
332—^Volunteer State Life Ins. Co. 
V. Danley, 36 So.2d 123, 33 Ala.App. 
643, certiorari denied 36 So.2d 132, 
250 Ala. 702—American Discount 
Co. V. Wyckoff, 191 So. 790, 29 Ala. 
App. 82—City of Anniston v. Oliver, 
186 So. 187, 28 Ala.App. 390—Og- 
burn v. Montague, 165 So. 633, 26 
Ala.App. 166, certiorari denied 156 
So. 636. 229 Ala. 78. 

Arlz.—Schlecht v, Schiel, 262 P.2d 
252, 76 Ariz. 214—City of Phoenix 
V. Harlan, 266 P.2d 609. 75 Arlz. 290 
—Chernov v. Sandell, 206 P.2d 348, 
(48 Arlz. 327—^Kauffroath v. Wilbur, 
185 P.2d 622, 66 Arlz. 152—Lyric 
Amusement Co. v. Jeffries. 120 P.2d 
417, 68 Arlz. 381—Standard Oil Co. 
of California v. Shields. 119 P.2d 
116, 68 Arlz. 239—Atchison, T. & S. 
F. Ry. Co. V. France, 94 P.2d 434, 
fi4 Ariz. 140—Humphrey v. Atchl- 
aon, T. * S. F, Ry. Co., 70 P.2d 319, 
60 Arlz. 167—Southern Arizona 
CVeight Lines v. Jackson, 63 P.2d 
193, 48 Arlz. 609—Fox Tucson 

Theatres Corp. v. Lindsay, 66 P.2d 


183, 47 Arlz. 888—Illinois Bankers 
Life Ass’n v. Theodore, 65 P.2d 806, 
47 Arlz. 314—Wolff v. First Nat. 
Bank, 53 P.2d 1077, 47 Arlz. 97— 
S. A. Qerrard Co. v. Fricker, 27 P. 
2d 678, 42 Ariz. 503. 

Ark.—Southwestern Bell Tel. Co. v. 
Smith, 247 S.W,2d 16, 220 Ark. 223 
—Ball V. Independence County. 217 
S.W.2d 913, 214 Ark. 694—Harvey 
v. Kirk, 168 S.W.2d 827. 206 Ark. 
XIX. 

Cal.—Gordon v. Aztec Brewing Co., 
203 P.2d 622, 33 Cal.2d 614—Polk 
v. City of Los Angeles, 159 P.2d 
931, 26 Cal,2d 619—^Lund v. Pacific 
Electric Ry. Co., 153 P.2d 706, 25 
Cal.2d 287—^Wells v. Lloyd, 132 P. 
2d 471. 21 Cal.2d 462—Juchert v. 
California Water Service Co., 106 
P.2d 886. 16 Cal.2d 500—Jensen v. 
Mlnard, App., 271 P.2d 636—Giles 
V. Happely, 267 P.2d 1051, 123 Cal. 
App.2d 894—Bates v. Newman, 264 
P.2d 197, 121 Cal.App. 800—Becker 
V. City and County of San Francis¬ 
co, 264 P.2d 133, 121 Cal.App.2d 
723—In re Volen’s Estate, 262 P.2d 
658, 121 Cal.App.2d 161—Dick v. 
Schooner, 260 P.2d 965, 120 CaJ. 
App.2d 230—Silva v. Pacific Grey¬ 
hound Lines, 269 P.2d 743, 119 Cal. 
App.2d 284—Larson v. Holland, 267 
P.2d 1014, 118 Cal.App.2d 520— 
Crowder v. Atchison. T. & S. F. Ry. 
Co., 266 P.2d 85, 117 Cal.App.2d 568 
—Bassett v. Crisp, 248 P.2d 171, 
113 Cal.App.2d 295—Correia v. Van 
Camp Sea Pood Co., 248 P.2d 81, 
113 Cal App.2d 71—^Lloyd v. South¬ 
ern Pac. Co., 245 P.2d 683, 111 Cal. 
App.2d 626—^Trelut v. Kazarian, 243 
P.2d 104, 110 Cal.App.2d 606—Sykes 
V. City of Los Angeles, 241 P.2d 
1004, 110 Cal.App.2d 67—Bazzoll v. 
Nance’s Sanitarium, 240 P.2d 672, 
109 Cal App.2d 232—Santman v. 
Smith, 234 P.2d 1036, 106 Cal.App. 
2d 254—Germ v. City and County 
of San Francisco, 222 P.2d 122, 99 
Cal.App.2d 404—Lundin v. Shu¬ 
mate’s Pharmacy, 221 P.2d 260, 98 
Cal.App.2d 817—Koon v. Sher, 220 
P.2d 784, 98 Cal.App.2d 530—Robin¬ 
son V. Kelly, 212 P.2d 921, 95 Cal. I 
App.2d 320—Johnson v. Marquis, 
209 P.2d 63, 93 Cal.App.2d 341— 
O’Connor v. City and County of 
San Francisco, 207 P.2d 638, 92 Cal. 
App.2d 626—^Dennis v. Gonzales, 
206 P.2d 65, 91 Cal.App.2d 203— 
Murray v. Southern Pac. Co., 204 
P.2d 636, 91 Cal.App.2d 107—Con¬ 
nell V. Clark, 200 P.2d 26, 88 Cal. 
App.2d 941—^Perbost v. San Marino 
Hall-School for Girls, 199 P.2d 701, 
88 Cal.App.2d 796—Hofflng v. Coca- 
Cola Bottling Oo., 197 P.2d 56, 87 
Cal.App.2d 371—Lunsford v. Stand¬ 
ard on Co. of Cal.. 191 P.2d 82, 84 
Cal.App.2d 469—^Wilkerson v. 
Brown, 190 P.2d 958. 84 Cal.App.2d 
401—Root v. Pacific Greyhound 
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each in the light of the others,**^ 

Lines, 190 P.2d 48, 84 Cal.App.2d 
135—Peterson v. General Geophysi¬ 
cal Co., App., 185 P,2d 66—^Barone 
v. Jones, 177 P.2d 30, 77 Cal.App.2d 
666 — Dodds V. Stellar, 176 P.2d 607. 
77 Cal.App. 2d 411—Shapiro v. Equi¬ 
table Life Assur, Soc. of U. S., 172 
P.2d 726, 76 Cal.App.2d 76—Mc- 
Christian v. Popkin, 171 P.2d 86, 76 
Cal.App.2d 249—^Maddern v. City 
and County of San Francisco, 169 
P.2d 425, 74 Cal.App.2d 742—Per- 
rett V. Southern Pac. Co., 166 P.2d 
761, 73 C8a.App.2d 80—Weaver v. 
Landis, 161 P.2d 884, 66 CaI.App.2d 
34—Hastings v. Serleto, 148 P.2d 
966, 61 CaLApp.2d 672 — Fietz v. 
Hubbard, 138 P.2d 316, 69 Cal.App. 
2d 124—^Nichols v. Southern Pac. 
Co., 136 P.2d 332, 68 Cal.App.2d 91 
—Barker v. City of Los Angeles, 
136 P.2d 573, 67 Cal.App.2d 742— 
In re Bucher’s Estate, 132 P.2d 267, 
66 Cal.App.2d 136—Williams v. 
Layne. 127 P.2d 682, 53 Cal.App.2d 
81—^Van Fleet v. Heyler, 126 P.2d 
686, 62 Cal.App.2d 719—^Nance v. 
Fresno City Lines, 113 P.2d 244, 44 
Cal.App.2d 868—Barlow v. Crome, 
112 P.2d 303, 44 CaJ.App.2d 866— 
Spear v. Leuenberger, 112 P.2d 43, 
44 Cal.App. 2d 236—^Ferguson v. 
Nakaliara, 110 P.2d 1091, 43 Cal. 
App.2d 436—Blackmore v. Brennan, 
110 P.2d 723, 43 Cal.App.2d 280— 
Manning v. Gavin, 100 P.2d 360, 37 
Cal.App.2d 691—Harman v. Bay 
Cities Transit Co.. 98 P.2d 226, 36 
Cal.App, 2d 348—Tice v. Pacific 
Electric Ry. Co., 96 P.2d 1022, S6 
Cal.App.2d 66, rehearing denied 97 
P.2d 844, 36 Cal.App.2d 66—Martin 
V. Vlerra, 93 P.2d 261, 34 Cal.App. 
2d 86—dAngelo v. Esau, 93 P.2d 206, 
34 Cal .App. 2d 130—^Hoffart v. 

Southern Pac. Co., 92 P.2d 436, 33 
Cal.App.2d 591—Los Angeles Coun¬ 
ty Flood Control Dist. v. Abbot, 76 
P.2d 188, 24 Cal.App.2d 728 —Fitch 
v. Beklns Van & Storage Co., 70 
P.2d 670, 22 Cal.App.2d 101—Holl- 
baugh V. Klshero Ito, 69 P.2d 871, 
21 Cal.App.2d 480—^Bamber v. Bel- 
prez, 68 P.2d 1326, 15 Cal.App.2d 
110—^Krohn v. Patrick, 55 P.2d 301, 
12 Cal.App,2d 339—Walker v. Nel¬ 
son, 53 P.2d 977, 11 Cal.App.2d 297 
—Thompson v. M. K. & T. Oil Co., 
42 P.2d 374, 5 Cal.App.2d 117— 
Withey V. Hammond Lumber Co., 
86 P.2d 1080. 140 Cal.App. 687— 
Hill V. Fresno County, 35 P.2d 693, 
140 Cal.App. 272—Smith v. Pacific 
Greyhound Corporation, 85 P.2d 
169, 139 Cal.App. 696—Setsuko 
Nltta V. Haslam, 33 P.2d 678, 138 
Cal.App. 736—Burr v. Floyd, 31 P. 
2d 402, 187 Cal.App. 692—Silvelra v. 
Siegfried. 26 P.2d 666, 185 Cal.App. 
218—Gardiner v. Hogue, 26 P.2d 
967, 131 Cal.App. 264—Kerner v. 
Peacock Dairies, 19 P.2d 288, 129 
Cal.App. 686 — Reynolds v. Struble, 



89 C.J.S. 

and this rule with respect to the 

18 P.2d 690, 128 CaJ.App. 716— 
In re Horton’s Estate, 17 P.2d 184, 
128 CaLApp. 249—Hanson v. Hess, 
16 P.2d 786, 128 Cal.App. 161. 

Colo. —^Pettlngrell v. Moede, 271 P.2d 
1038—Frazier v. Fdwards, 190 P.2d 
126, 117 Colo. 502—Blain v. Tockey, 
184 P.2d 1016, 117 Colo. 29—^Ken¬ 
dall V. Lively, 31 P.2d 343, 94 Colo. 

Conn,—Jacobs v. Swift & Co., 105 A. 
2d 668, 141 Conn. 276—Danehy v. 
Metz, 100 A.2d 848, 140 Conn. 376— 

M. Shapiro & Son Const. Co. v. Bat- 
tag-lla, 83 A.2d 204, 138 Conn. 238— 
Ingraham v. Marotta, 81 A. 2d 682, 
138 Conn. 36—Lemmon v. Paterson 
Const. Co.. 76 A.2d 385, 137 Conn. 
158 —Antz V. Coppolo, 75 A.2d 36, 
137 Conn. 69—Cackowskl v. Jack A. 
Halprin, Inc.. 42 A.2d 838. 132 Conn. 
67—Rode V. Adley 'Express Co„ 33 
A.2d 329, 130 Conn. 274—Dokus v. 
Palmer, 33 A.2d 316, 130 Conn. 247 
—Lewandoskl v. Finkel, 29 A. 2d 
762, 129 Conn. 626—Stanco v. H. L. 
Green Co., 17 A.2d 612, 127 Conn. 
422—Kulinsky v. Savin, 7 A.2d 436, 
125 Conn. 612—^Kerin v. Baccei, 6 
A.2d 876, 126 Conn. 336—Cuneo v. 
Connecticut Co., 2 A.2d 220, 124 
Conn. 647—Roberts v. Paine, 199 A. 
112, 124 Conn. 170—McMahon v. 
Bryant Electric Co., 186 A. 181, 121 
Conn. 897—C. I. T. Corporation v. 
Deerlng, 176 A. 663, 119 Conn. 347. 
Del.—^Buckley v. R. H. Johnson & Co., 
25 A.2d 892, 2 Terry 646—Green- 
plate V, Lowth, 199 A. 669, 9 W.W. 
Harr. 360. 

D.C,—Hecht Co. v. Jacobsen, 180 F.2d 
13, 86 XJ.S.App.D.C. 81—Danzansky 
V. Zimbolist, 106 F.2d 467, 70 App. 
D.C. 234—Grober v. Capital Transit 
Co., D.C., 119 F.Supp. 100—Glover 
V. District of Columbia, Mun.App., 
77 A2d 788—Beck v. Bechtel Ho¬ 
tels, Mun.App., 72 A.2d 36—Hender¬ 
son V. Allison, Mun.App., 44 A.2d 
220—Coleman v. Chudnow, Mun, 
App., 35 A.2d 925. 

Fla.—Dowling v. Loftm, 72 So.2d 283 
—Adams V. Royal EJxchange Assur., 
62 So.2d 691—Martin v. Stone, 61 
So.2d 33—Bums v. Freund, 49 So.2d 
592—De Salvo v. Curry, 33 So.2d 
215. 160 Fla 7—Gaston v. Sevor, 23 
So.2d 166, 166 Fla 157—Baston v. 
Shelton, 13 So.2d 453, 152 Fla 879 
—Wharton v. Day, 10 So.2d 417, 161 
Fla 772—^National Brands v. Nor¬ 
ton Tire Co., for Use of Ocean Ac¬ 
cident & Guarantee Corp., 7 So.2d 
466, 160 Fla 349—Becker v. Blum, 
194 So. 275, 142 Fla 60—Great At¬ 
lantic & Pacific Tea Co. v. Dallas, 
192 So. 867, 141 Fla 206—Toll v. 
Waters, 189 So. 393, 138 Fla 849— 
City of Hollywood v. Bair, 186 So. 
818. 186 Fla 100—Atlantic Grey¬ 
hound Lines V, Lovett, 184 So. 133, 
134 Fla 606—^Police & Firemen’s 
Ins. Asa’D v. Hines, 183 So. 831, 184 


construction of | instructions as a 

Fla 298—Pendarvls v. Pfeifer, 182 
So. 807, 132 Fla 724—Tampa Ship¬ 
building & Engineering v. Adams, 
181 So. 403, 132 Fla 419, rehearing 
denied Tampa Shipbuilding & En¬ 
gineering Co. V. Adams, 181 So. 
893, 132 Fla. 419—^Duval Laundry 
Co. V. Reif, 177 So. 726, 130 Fla 276 
—International Lubricant Corp. v. 
Grant, 176 So. 727, 128 Fla 670. 

Ga—Pritchard v. Gardner, 60 S.B.2d 
627, 207 Ga 104—McDonald v. 

Wimpy, 60 S.E.2d 847, 204 Ga 617 
—Smith V. Davis, 46 S.E.2d 609, 203 
Ga 176—Taintor v. Rogers, 30 S.E. 
2d 892. 197 Ga 872—Griffin v. Bur- 
dlne, 79 S E.2d 662. 89 GaApp. 391 
—Ansley v. Atlantic Coast Line R. 
Co., 71 S.E.2d 434, 86 GaApp. 162 
—Womack v. Central Ga. Gas Co., 
70 S.E.2d 398. 85 GaApp. 799— 
Moffett V. McCurry, 67 S.E.2d 807, 
84 GaApp. 863—Beardsley v. Sub¬ 
urban Coach Co., 63 S.E.2d 911, 83 
GaApp. 381—Atlantic Coast Line 

R. Co. v. Jordan, 62 S.E 2d 660, 83 
GaApp. 60—^Atlanta & W. P. R. Co. 
V. Gilbert, 60 S.E.2d 787, 82 Ga 
App. 244—Hotel Dempsey Co. v. 
Miller, 68 S.B.2d 476, 81 GaApp. 
233—^Pllot Freight Carriers v. 
Parks, 66 S.E 2d 746, 80 GaApp. 
137—Macon Academy Music Co. v. 
Carter, 60 S.E.2d 626, 78 GaApp. 
37—Smith v. American Oil Co., 49 

S. E.2d 90, 77 GaApp. 463—Western 

& A. R R. V. Fowler, 47 S.E 2d 874, 
77 GaApp. 206—Southern R Co, v. 
Taylor, 47 S.E.2d 77, 76 GaApp. 
746—Brewer v. James, 46 S.E.2d 
267, 76 GaApp. 447—Esslg v. j 

Cheves, 44 S.E.2d 712, 76 GaApp. 
870—Radney v. Levine, 42 S.E.2d | 
644, 76 GaApp. 137—^Louisville & 

N, R. Co. V. Patterson, 42 S.E.2d | 
171, 76 GaApp. 11—Louisville & N. 

R. Co. V. Patterson, 42 S.B.2d 163, | 
76 GaApp. 1—^Ellison v. Aiken, 40 

S. E.2d 441, 74 GaApp. 541—McCoy | 
v, Scarborough, 37 S.E. 2d 221, 73 
GaApp. 619—^Anthony v. Dutton, 
36 S.E.2d 836, 73 GaApp. 389— 
Wheathers Bros. Transfer Co. v, 
Jarrell, 33 S.B.2d 806, 72 GaApp. 
317—Metropolitan Life Ins. Co. v. 
Crowder, 31 S.E,2d 618, 71 GaApp. 
612—Dawson Production Credit 
Ass’n v. Connelly, 6 S.E.2d 424, 61 
GaApp. 889—Sovereign Camp, W. | 

O. W., V. Ellis, 1 S.B.2d 677, 59 Ga 
App. 608—Edwards v. McNeely, 200 j 
S.E. 493, 68 Ga.App. 869—Georgia 
Power Co. v. Jones, 188 S.E. 686, 
64 GaApp. 678—Camilla Cotton Oil 
Co. V. Cawley. 183 S.E. 134, 62 Ga 
App. 268—Hennemier v. Morris, 181 
S.E. 602, 61 GaApp. 760—Stewart 
V. Hay, 179 S.E. 746, 61 GaApp. 
174. 

Idaho.—Goetz v. Burgess, 238 P.2d 
444, 72 Idaho 186—Moore v. Har- 
land. 233 P.2d 429. 71 Idaho 376— 
Cogswell V. C. C. Anderson Stores 
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whole applies to special charges 

Co., 192 P.2d 383, 68 Idaho 206— 
Pittman v. Sather, 188 P.2d 600, 68 
Idaho 29—Klan v. Koppel, 118 P.2d 
729, 63 Idaho 171—Jones v. Mlkesh, 
96 P.2d 676, 60 Idaho 680—Cornell 
V, Harris, 88 P.2d 498, 60 Idaho 87 
—^Bennett v. Deaton, 68 P.2d 896, 
67 Idaho 762—Judd v. Oregon Short 
Line R Co., 44 P.2d 291, 66 Idaho 
461—Denton v. City of Twin Falls, 
28 P.2d 202, 64 Idaho 86—French 
V. Tebben, 27 P.2d 474, 63 Idaho 
701—Burns v. Getty, 24 P.2d 81, 63 
Idaho 347. 

Ill.—Duffy V. Cortesi, 119 N.B.2d 241, 
2 111.2d 611—Meyer v. German, 95 
N.E.2d 368, 407 Ill. 400—De Marco 
V, McGill, 83 N.E.2d 313, 402 Ill. 46 
—Sulzberger v. Sulzberger, 23 N. 
B.2d 46. 372 Ill. 240—Anderson v. 
Inter-State Business Men’s Acci¬ 
dent Ass’n of Des Moines, Iowa 188 
N.E. 844, 364 III. 638—Thomas v. 
Moshelm, 102 N.B.2d 656, 346 Ill. 
App. 184—Jacklich v. Starks, 87 H. 
B.2d 802, 338 Ill.App. 433—Pottel 
V. Demanes, 87 N.B.2d 332, 338 Ill, 
App. 287—Rich creek v. City of 
Rock Island. 65 N.E.2d 688, 328 Ill. 
App. 316—Consolidated Wire & As¬ 
sociated Corporations v. Weiss. 63 
N.B.2d 669, 327 Ill.App. 219— 

Sprickerhoff v. Baltimore & O. R 
Co., 65 N.B.2d 632. 323 Ill.App. 340 
—^Advance v. Thompson, 61 N'.E.2d 
334, 820 I11.APP. 406, reversed on 
other grounds 65 N.B.2d 67, 887 Ill. 
77, certiorari denied 66 S.Ct, 82, 
323 U.S. 763, 89 L.Ed. 603—Moudy 
V. New York, C. & St. L. R Co.. 46 
N.B.2d 180, 317 IlLApp. 164, re¬ 
versed on other grounds 53 N.E.2d 
406, 385 Ill. 446—Lester v. Bugnl, 
44 N.E.2d 68, 316 IlLApp. 19—Boba- 
lek V, Atlass, 43 N.B.2d 584, 316 
Ill.App. 614—Cooper v. Shaffer, 40 
N.E. 2d 622, 813 Ill App. 392—Jack- 
son V. Thompson, 32 N.B.2d 997, 
309 Ill.App. 187—^Powell v. Myers 
Sherman Co.. 32 N.E.2d 663, 309 
Ill.App. 12—^Doran v. Boston Store 
of Chicago, 30 N.BJ.2d 778, 307 Ill. 
App. 466—In re Burke’s Estate, 26 
N.E.2d 99, 303 IlLApp. 236—Carroll 
V. Krause, 16 N.E.2d 323, 296 IlL 
App. 662—^Blumb v. Getz, 13 N.E.2d 
1019, 294 Ill.App. 432—Howard v. 
City of Rockford, 270 IlLApp. 166. 

Ind.—McClure v. Miller, 93 N.B,2d 
498, 229 Ind. 422—State v. Corldan. 
47 N.E.2d 978, 221 Ind. 404—Carter 
v. ^tna Life Ins. Co., 27 N.E.2d 
76, 217 Ind. 282—Southern Indiana 
Gas & Electric Co. v. Storment, 188 
N.E. 313, 206 Ind. 26—Powell v. 
Ellis, 106 N.£3.2d 348, 122 lnd.App. 
700—^H. E. McGonigal, Inc. v. 
Etherington. 79 N.E.2d 777, 118 Ind. 
App. 622—Hough v. Miller, 44 N.E. 
2d 228. 112 Ind.App. 138—City of 
Terre Haute v. Webster, 40 N.E.2d 
972, 112 Ind.App. 101—Coca Cola 
Bottling Works of EvansvW* v. 
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WUUtlUi. *7 K.ILM 7»>, 111 Isd. 
App. B02—Jones v. Kasper. 88 NJBL 
Sd $16, 109 IndAj>p. 406—Ldndler 
T. Skidmore, 88 N.S.2d 797. 109 Ind. 
App. 178—^Foster v. Pruett. 16 N.BI. 
Id 181, 106 Ind.App. 367—Peters v. 
Knlvht, 8 K.B.2d 401. 108 IntLApp. 
458—KrsnnlnF v. Tocrtrart. 1 N.R 
Id 689. 102 IndApp. 62—Ohmlelew- 
skl's Bstate t. Chmlelewakl. 200 N'> 
BL 747. 108 IndJtpp. 20—Hoeppner 
T. Saltspaber. 200 K.S. 468. 102 Ind. 
App, 418—Armstronc v. Blnser, 199 
N.BL 888. 108 Ind.App. 497—Tallow 
Cab CO. V. Kruasynskl. 196 K.B. 
186. 101 XndJkpp. 187—Prudential 
Zns. Co. of America v. liartln, 196 
NR. 126. 101 lndJt.pp. 320—Wag¬ 
oner V. Bose, 198 N.E. 108, 100 Ind. 
App. 192—Oerow v. Hawkins. 192 
N.a 718, 99 Ind.App. 262—Hesler 

V. Lowe, 187 N.BL 213. 98 Ind.App. 
168—Smith V. Mills. 186 N.E. 827. 
98 InAApp. 648—Hill v. Bone. 186 
N.B. 800, 98 Ind.App. 606—Caines 
r. Taylor. 186 NJO. 297. 96 Ind.App. 
878—Pennsylvania B. Ck>. v. Boyd. 
186 NR 160, 98 Ind.App. 489—Llv- 
Insston ▼. Rice, 184 N.B. 688, 96 
Ind.App. 176—Gamer v. Morgan. 
188 N.R 916. 98 IndJLpp. 461. 

Iowa.—Hartkman v. Beckwith, 64 N. 

W. 2d 275—^Faren Elevator v. Pflea> 
ter, 66 N.W.Id 677, 244 Iowa 633— 
Brady v. MeQuown. 40 N.W.2d 26, 
241 Iowa 84—^Burwell v. Slddens, 
28 N.W.2d 864. 288 Iowa 646—Bel> 
mars r, Petersen. 22 N.W.Id 817, 
287 Iowa 660—^In re Meier’s Estate, 
20 N.W.2d 426. 886 lowa 960—In re 
Corbin’s Estate, 17 N.W.Id 417, 285 
Iowa 664—^Thordson v. McKelyhan. 
16 N.W.2d 607, 286 Iowa 409—Skal- 
la r. Docffes, 16 N.W.Id 688. 234 
Iowa 1260—Kayaer v. Occidental 
Ldfe Ina Co., of California 12 N.W. 
8d 688, 884 Iowa 810—Ode^ard v. 
Gresrerson, 12 N.W.2d 669, 284 Iowa 
826—Ganshora v. Beep, 18 N.W.Id 
164, 284 Iowa 496—^In re Behrend's 
Will, 10 N.W.2d 661, 888 Iowa 812 
—Pestotnlk v. Balllet 10 N.W.Id 
99, 888 Iowa 1047—Slmanek v. 
Behel, 7 N.W.2d 792, 882 Iowa 1160 
—HcKeveen v. Townley, 7 N.W.2d 
186, 888 Iowa 828—McCall y. Pit¬ 
cairn, 6 N.W.2d 416, 888 Iowa 867 
—Angell V. Hutchcroft, 8 N.W.2d 
147, 281 lowa 1067—Lathrop v. 
XnlBht, 297 N.W. 291, 880 Iowa 872 
—49wan y. Dalley-Luee Auto Co., 
298 N.W. 468, 228 lowa 880—Thines 
y. Kukkuek, 298 N.W. 68, 228 Iowa 
1081 —^Robb y. Automobile Ina Co. 
of Hartford, Conn., 292 N.W. 818, 
228 lowa 668—^Noland y. Kyor, 292 
N.W. 810. 228 Iowa 1006—Wessman 
T. Bundholm, 891 N.W. 187, 228 
Iowa 844—Band v. Relnka 288 N. 
W. 629, 227 Iowa 468—Royera V. 
Jeffersoa 286 N.W. 701, 286 lowa 
1047—^Tallmon v. Iiaraon, 284 N.W. 
867. 226 Iowa 664—Klrchner v. Dor- 
aey A Doraey, 284 N.W. 171. 226 
lowa 288—Rood v. Pap a 284 N.W. 


106, 826 Iowa 170—O’Meara v. 
Green Oonat. Co., 882 N.W. 786, 826 
lowa 1866—Churchill v. Brlgga, 282 
N.W. 280, 126 Iowa 1187—Henrlott 
y. Main. 879 N.W. 110, 226 Iowa 20 
—^Mouyln y. North Central Hut. 
Automobile Ina Asa’n. 278 N.W. 
886, 224 lowa 1202—Whlsler v. 
Home Ina Co. of Now Tork, 276 
N.W. 606, 224 Iowa 201—Witt v. 
State, 272 N.W. 419, 228 Iowa 166 
—Laudner v. James. 866 N.W. 15. 
221 Iowa 861—Beaver v. Batesola 
266 N.W. 297. 218 lowa 868—HaU y. 
Great American Ina Ca of New 
York, 252 N.W. 768. 217 Iowa 1006 
—Caudle V. Zenor. 261 N.W. 69. 217 
Iowa 77—Siesaeyer y. Puth, 248 N. 
W. 862. 216 Iowa 916—^Royers v. 
Layomarcino-Orupe Co.. 248 N.W. 
1, 216 Iowa 1270—Danner v. Coop¬ 
er, 246 N.W. 228, 816 Iowa 1354. 
Kan.—Flaharty v. Reed. 225 P.2d 98, 
170 Kan. 216—Winy y. Mid-Conti¬ 
nent Seeda 226 P.2d 78. 170 Kan. 
242—State ex rel. Feayins v. Conn, 
162 P.2d 76, 160 Kaa 870—Armor 

V. Nayela 87 P.8d 674, 149 Kan. 409 
—Hunter y. Greer, 28 P.2d 489. 187 
Kan. 778. 

Ky.—Smith y. Roberts, 268 S.W.8d 
686—^Davia v. McFarland. 265 S.W. 
2d 66—^Brown y. Crumpton, 262 S. 

W. 2d 670—^Morburyer v. Bek Miller 
Contract Co., 240 S.W.2d 641—Set- 
tlemires y, Ooruzn, 200 8.W.2d 106. 
804 Ky. 105—^Lehman y. Patterson, 
182 S.W.2d 897, 298 Ky. 360—Miles 
y. Southeastern Motor Truck Lines, I 
178 S.W.8d 990. 286 Ky. 166—Lrouls- | 
vine A N. B. Co. V. Moore’s Adm'r, 
166 S.W.2d 68, 282 Ky. 228—Nickell 1 
y. Stewart, 16S S.W.2d 39. 291 Ky. 

4—^Dixon V. Stringer, 126 S.W.2d 
448, 277 Ky, 847—Moody’s Adm’r v. 
Commonwealth, 97 B.W.2d 816, 266 
Ky. 780—Galliaer y. Southern Har¬ 
lan Coal Co.. 67 S.W.2d 646. 247 
Ky. 762—Warfield Natural Gar CO. 
y. Wngbt, 64 S.W.2d 666. 246 Ky. 
808 . 

La—Houslny Authority of New Or- 
leana y. Oondolfo, 24 So.td 78. 608 
La 1066. 

Me.—Desmond y. Wilson, 60 A.2d 782, 
148 Me. 262—Beed v. Central Maine 
Power Go., 178 A. 628. 182 Me. 476. 
Bid.-West y. Belle Isle Cab Co., 100 
A2d 17, 808 Md. 944—^Pennsylvania 
R. Co. y. Bute. 68 A.2d 662, 188 
Md. 646—Potts V. Armour A Co., 89 
A2d 662, 188 Md. 488. 

Masa—Whitcomb v. Hearst Corp„ 
107 N.B.2d 295. 829 Maas. 193— 
Golti V. Besarick, 46 N.E.2d 9. 818 
Masa 14—Mulkem y. Eastern B. S. 
Lines. 29 N.E2d 919. 807 Mass. 609 
—Perella v. Boston Elevated Ky. 
Co.. 28 N.B.2d 998. 806 Maas. 647 
—OosBO V, Atlantic Keflnlny Co.. 
12 N.E.2d 744, 299 Mass. 260— 
Ouillette y. Sheerln. 9 N.B.2d 718, 
997 Masa 686—^Kcu'Javalnen v. Bus- 
well. 194 N.E. 296, 289 Maas. 419 
—Riatuocla v. Boston Elevated Ry. 
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Oo., 186 N.B. 192. 288 Masa 629— 
Gilchrist V. Boston Elevated Ry., 
172 N.B. 849. 278 Mass. 846. 

Mich.—^Max y. City of Detroit, 60 
N.W.2d 146, 887 Mich. 674—Graham 
y. United Trucking Service, 42 N. 
W.2d 848, 827 Mich. 694—Seppsla V. 
Neal. 86 N.W.2d 186, 828 MlcK 697 
—Groenlng v. Opaolta 84 N.W. 2d 
660, 828 Mich. 78—Resnik v. Trum- 
bull-Chevrolet Sales Oo.. 16 N.W. 
2d 723, 810 Mich. 214—GafCka v. 
Grand Trunk Western K. Co., 10 N. 
w.ad 844, 806 Mich. 246—NesworaU 

V. Masanec, 2 N.W.2d 912. 801 Mioh. 
48—In re Barth’s Estate, 299 N.W. 
118. 298 Mioh. 888—Tinkler v. RKdi- 
ter. 296 N.W. 201, 296 Mioh. 886— 
Miller y. Cook, 291 N.W. 64, 892 
Mich. 683—Hohollk v. Metropolitan 
Life Ins. Co.. 286 N.W. 228, 889 
Mich. 242—^Anderson v. Lavella 280 
N.W. ^29. 285 Mich. 194—Crook v. 
Eckhardt. 276 N.W. 739, 281 Mioh. 
708—Sllkworth v. Fltsgrerald, 272 
N.W. 702. 279 Bllch. 849—Krukow- 
Bkl V. Englehardt, 267 N.W. 806, 
276 Mich. 136. 

Minn.—Jurgensen v. Bohlrxner 
Transp. Co., 64 N.W.2d 580—Cam* 
eron t. Evane, 62 N.W.2d 793— 
Zurko y. Oilaulst, 62 N.W.2d 361 
—Peterson v. Langr, 68 N.W.2d 609 
—^Elrlckson v. Northern Minn. Nat. 
Bank of Duluth. 60 N.W 3d 489. 285 
Mina. 232—O’Neill v. Mund, 49 N. 

W. 2d 812, 235 Minn. 112—Bohnen 
y. Gorr, 47 N.W.2d 4B9, 284 Minn. 
71—^Bamea y. Northwest Airlinea 
47 N.W. 2d 180, 238 Mina 410— 
Cohen v. Hirsch, 42 N.W.2d 61. 
230 Minn. 512—Froden y. Ronsen- 
berger, 41 N.W.2d 807. 280 Minn. 
366—Kapla v. Lehtl, 30 N.W.2d 
686. 225 Mina 826—G11 Ison v. Oa- 
boma. 19 N.W.2d 1. 220 Mina 1*22 
—Hlubeck V. Beeler, 9 N.W.2d 262, 
214 Minn. 484. 

Miss.—l<-County Elec. Power Ass’n v. 
Clardy, 73 So. 2d 144—Southern 
Beverage Co, v. Barbarln, 69 SD.2d 
S96—^Brown v. Watkins, 68 So.ld 
888, 218 Miss. 866—Evans v. Jack- 
son City Lines, 66 So.2d 80, 818 
Misa 896—Orr v. Columbus A 
Greenville Ry. Co.. 48 So.2d 680, 810 
Misa 68—Grenada Dam Construc¬ 
tors V. Patteraoa 48 So.2d 48(^ 
Cochraa v. Peeler, 47 So.2d 806, 
209 Miss. 394—^Bonelll v. Flowoiu, 
88 So.’8d 455. 203 Miss. 848—Oity 
of Meridian v. King. 11 So. 2d 906, 
194 Miss. 162. suggestion of error 
overruled 11 So.2d 830, 194 Mlsa 
102—C. A R. Stores v. Scarborough, 
196 So, 660, 189 Mias. 872—Sumner 
Stores of Mississippi v. Llttla 192 
Bo. 667. 187 MIm. 810—Evans Mo¬ 
tor Freight Lines v. Fleming, 186 
So. 821, 184 Miss. 808—Gulfport 
FertUiser Co. v. Bilbo, 174 So. 65, 
178 Miss. 791—McKee v. Assad, 
158 So. 799, 189 Misa 496—Russell 
V. Wnilams. 150 So. 628, 168 Miss. 
181, suggestion of error overruled 
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151 So. 372, 168 Miss. 181—Public 
Service Corporation v. Watts, 150 
So. 192, 168 Miss. 235-—Illinois 

Cent. R. Co. v. Bay, 148 So. 233, 
165 Miss. 885—Mississippi Utili¬ 
ties Co. V. Smith, 145 So. 896, 166 
Miss. 105. 

Mo.—Welch V. McNeely, 269 S.W.2d 
871—Mayor v. St. I^ouis Public 
Service Co., 269 S.W.2d 101—Stoes- 
ael V. St. liOuis Public Service Co., 
269 S.W.2d 41—McDill v. Termimal 

R. R. Ass'n ot St. Louis, '2G8 S.W. 
2d 823—Dryden v, St. Louis Pub¬ 
lic Service Co., 264 S.W.2d 329— 
Machens v. Machens, 263 S.W.2d 
724—Sauer v. Wjnkler, 262 S.W.2d 
370—McDonald v. Logan, 261 S.W. 
2d 95.5— T>ufly v. Rohan, 259 S.W. 
2d 839—Killlnger v. Kansas City 
public Service Co., 259 S.W.2d 391 
—Knox V. Weathers, 267 S.W.2d 
912, 363 Mo. 1167—Winters v. Ter¬ 
minal R. Ass’n of St, Louis, 252 

S. W.i2d 380, 36-3 Mo. 606—^Newman 

V. St. Louis Public Service Co., 244 
S,W.2d 46 — Pohl V. Kansas City, 
238 S.W.2d 405—Schneider v. St. 
Louis Public Service Co., 238 S.W. 
2d 350—^Eller v. Crowell, 238 S.W. 
2d 310 —West v. St. I..ouls Public 
Service Co, 236 S.W.2d 308, 361 
Mo. 740—Norris v. Bristow, 236 
S.W.2d 316. 361 Mo. COl, 26 A.L.R. 
2d 366—Plehler v. Kansas City 
Public Service Co., 226 S.W.2d 681. 
360 Mo. 12—Payne v, Carson, 224 
S.W.2d 60—Rasp v. Baumbach, 223 
B,W.2d 472—Henderson v. Dolas, 
217 S.W.2d 654—Hamre v. Conger. 
209 S.W.2d 242, 357 Mo. 497—Kene- 
flck V. Terminal R. Ass'n of St, 
Louis, 207 S.W 2d 294—Jants v. St. 
Louis Public Service Co., 204 S.W. 
2d 698, 356 Mo. 985—Quigley v. St. 
Louis Public Service Co,, 201 S.W. 
’2d 169 —Petty v. Kansas City Pub¬ 
lic Service Co., 198 S.W.2d 684, 
365 Mo. 824—Orr v. Shell Oil Co., 
177 S.W.2d 608, 352 Mo. 288—John¬ 
son v. Dawidoff, 177 S.W.2d 46'7, 
362 Mo. 343—Mueller v. Schlen, 176 
S.W.2d 449, 352 Mo. 180—Shipper v. 
I>r. C. M. Coe, Inc., 174 S W.2d 887 
—Chamberlain v. Mlssouri-Arkan- 
sas Coach Lines, 173 S.W. 2d 67, 361 
Mo. 203—Morris v. E. I. Dupont De 
Nemours & Co., 173 S.W.2d 39, 861 
Mo. 479—Bowman v. Standard Oil 
Co. of Indiana, 169 'S.W.2d 384, 350 
Mo. 958—Louis v. Za.gata, 166 S.W. 
2d 541. 360 Mo. 446—Albrecht v. 
Piper, 164 S.W.2d 106—Dove v. At¬ 
chison, T. & S. P. Ry. Oo., 163 S.W. 
2d 648, 349 Mo. 798—Lanio v. Kan¬ 
sas City Public Service Co., 162 
S.W.2d 862—Long v. F. W. Wool- 
worth Co., 169 S.W.2d 619—^Burne- 
son V. Zumwalt Co., 159 S.W. 2d 
605, 849 Mo. 94—Hollister v. A. S. 
Aloe Co., 156 S.W,2d 606, 348 Mo. 
1066—’Schroeder v, Rawlings, 166 S. 

W. 2d 189, 348 Mo. 824—Mendenhall 
V. Never, 149 S.W.2d 366, *347 Mo. 
881—Staite ex reL Powell Truck 


Lines V. Hostetter, 137 S.W.2d 461, 
346 Mo. 916—^Jacobs v. Danciger, 
130 S.w.2d 588, 344 Mo. 1042, certio¬ 
rari denied Danciger v. Jacobs, 60 
S.Ct. 144, 308 U.S. 607, 84 L.Bd. 
607—Rishel r. Kansas City Public 
Service Co., 129 S.W.2d 851—Win¬ 
ter V. Metropolitan Life Ins. Oo., 
129 S.W.2d 99—Schneider v. Dubin- 
sky Realty Co., 127 S.W.2d 691, 
344 Mo. 654—Cason v. Kansas City 
Terminal Ry. Co., 123 S.W.2d 133 
—Scott v. First Nat. Bank, 119 
S.W.2d 9'29, 343 Mo. 77—Taylor v. 
Sesler, 113 S.W. 2d 812—King v. 
Rieth. 108 S.W.2d 1, 341 Mo. 467 
—Connole v. East St. Louis & S. 
Ry. Oo., 102 S.W.2d 681, 340 Mo. 
690—State ex rel. State Highway 
Commission v. Bank of Lewis 
County. 102 S.W.2d 774—Morris v. 
Equitable Assur. Soc. of U. S.. 
102 S.W.2d 669, 340 Mo. 709—Young 
v. Sinclair Refining Co,. 92 S,W,2d 
996—Shelton v. McHaney, 92 S.W 
2d 173, 338 Mo. 749—Null v. Stew¬ 
art, 78 S.W.2d 75—Jordan v. St. 
Joseph Ry., Light, Heat & Power 
Co., 73 S.W.'2d 206, 335 Mo. 319— 
Blankenship v. St. Louis Public 
Service Co., 71 S.W.2d 723—Jen¬ 
kins V. Missouri State Life Ins. Co.. 
69 S.W.2d 666. 234 Mo. 941—Jones 
V. St. Louis-San Francisco Ry. Co., 
63 S.W.2d 94, 333 Mo. 802—Stanton 

V. Jone.s. 59 S.W.2d 648, 332 Mo. 
631—Hadley v. Smith, App., 268 S. 

W. 2d 444—Hancock v. Crouch, A'pp., 
267 S.W.2d 36—James v. Ray, App., 
264 S.W.2d 26—State ex rel. State 
Highway Commission v, Leftwich, 
App., 263 'S.W.2d 742—^George v. 
Moulder, App., 267 S.W.2d 380— 
Palmer v. Kansas City, App., 24 8 S. 
W.2d 667—Burgess v. Kansas City, 
App., 242 S.W.2d 691—Brewer v. 
Gowin, App., 241 S.W.2d 275—Rine¬ 
hart V. Joe Simpkins, Inc., App., 
240 S.W.2d 962—Rothweller v. St. 
Louis Public Service Co., App., 224 
S.W.2d 569, reversed on other 
grounds 234 S.W.2d 662, 361 Mo. 
259^—Wright v. Ickenroth, App., 
215 S.W. 2d 43—Pair v. Thompson, 
212 S.W.2d 923, 240 Mo.App. 664— 
Metropolitan Ice Cream C^. v. Un¬ 
ion Mut. Fire Ins. Co., 210 S.W.2d 
700, appeal transferred, see 216 S. 
W.2d 464, 358 Mo. 727—Bootee v. 
Kansas City Public Service Co., 
199 S.W.2d 59, 239 Mo.APP, 1066— 
In re Stein’s Estate, App., 177 S.W. 
2d 678-—Ashenford v. L. Yukon & 
Sons Produce Co., 172 S.W,2d 881, 
237 Mo.App. 1241—^Hickey v. Sigll- 
lito, App., 162 S.W.'2d 638—Hoeffner 
V. Western Leather Clothing Co., 
App., 161 S.W.2d 722—McEntee v. 
Kansa.s City Public Service Co., 
App., 159 S.W. 2d 336, opinion 
quashed on other grounds State ex 
rel. Kansas City Public Service 
Co. V. Shain, 166 S.W. 2d 428, 850 
Mo. 316—^Keene v. City of Spring- 
field, App., 162 S.W.2d 220—Lon- 
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ergan v. Love, 160 S.W.2d 584, 235 
Mo.App. 1066—Krug v. Mutual Life 
Ins. Co. of New York, 149 S.W.2d 
393, 236 Mo.App. 1224-^Karby v. 
Schindell, 146 S.W.2d 670, 236 Mo. 
App. 691^—Chapman r. National 
Life & Accident Ins. Oo., App.. 144 
'S.W.2d 834—Robinson v. Kincaid, 
App., 142 S.W.2d 1083—Alleger v. 
School Dist. No. 16, Newton Coun¬ 
ty, App., 142 S.W.2d 660—White v. 
Kansas City Public Service Co., 
App., 140 S.W. 2d 711, reversed on 
other grounds 149 S.W,<2d 376. 347 
Mo. 89.5—^Nevins v. Solomon, 139 S. 
W.2d 1109, 236 Mo.App. 967, certio¬ 
rari quashed State ex rel. Nevins 

V. Hughes. 149 S.W.2d 836, 847 Mo. 
968—Blackmore v. Sisson, A'pp., 139 
S.W.2d 1084—Newkirk v. City of 
Tipton. 136 S.W.2d 147, 23>4 Mo. 
App. 920—Phares v. Century Elec¬ 
tric Co., App.. 131 S.W.2d 879— 
Blunk V. Snider, App,, 129 S.W,2d 
1075, quashed on other grounds 
State ex rel. Snider v. Shain, 187 S. 

W. 2d 627, 346 Mo. 950—Welshaar 
V. Kansas City Public Service Co.. 
App.. 128 S.W.2d 332—Haynle v. 
Jones, 127 S.W.2d 105, 233 Mo.App. 
948—Bums V. .,Etna Life Ins. Co., 

123 S.W.2d 186, 234 Mo.App. 1207 
—Roark v. Dawson, App., 122 S.W. 
2d 376—Barken v. S. S. Kresge Co., 
APP., 117 S.W.2d 674—Feinsteln 

V. Click, App., 116 S.W.2d 141— 
Gannaway v. Pitcairn, App., 109 S. 

W. 2d 78—Jenkins v. Wabash Ry. 
Co., 107 S.W.2d 204, 232 Mo.App. 
4'38, certiorari denied Wabash R. 
Co. V. Jenkins, 58 S.Ct. 139, 302 

U. S. 737, 82 L.Ed. 570—Wooldridge 

V. Scott County Milling Co., App., 
102 'S.W.2d 958—Collins v. Leahy, 
App., 102 S.W.2d 801—Timmons v. 
Kurn, lOO S.W.2d 962, 231 Mo.App. 
421—Seism V. Alexander, 93 S.W.2d 
36, 230 Mo.App. 1176—King v. Kan¬ 
sas City Public Service Co., 91 S. 

W. 2d 89, 283 Mo.App. 82, certio¬ 
rari quashed State ex rel. Kansas 
City Public Service Oo. v. Shain, 

124 S.W.2d 1097, 343 Mo. 2066— 
Dean v. Mocerl, App., 87 S.W.2d 
218—Parkvllle Milling Co, v, Mass- 
man, App., 83 'S.W.2d 128—Gore v. 
Whitmore Hotel Co.. 83 S.W.2d 114, 
229 Mo.App. 910—Meta v. Kansas 
City, 81 S.W.2d 46'2, Z2S Mo.App. 
402—^Roman v. Hendricks, App., 80 
S,W.2d 907—^Burrow v, St. Louis 
Public Service Co., App., 79 S.W,2d 
478—Parsons v. Kimmelsbach. 
App., 68 S.w.2d 841, certiorari 
quashed State ex rel. Himmelsbacfi 

V. Becker, 86 S.W.2d 420, 337 Mo. 
'341—McLain v. Atlas Assur. Co., 
Limited, of London, England, App., 
67 S.W.2d 849—State ex rel. 'State 
Highway Commission v. Blobeck 
Inv. Co., App., 63 S.W.2d 448— 
Schaper v. Sayman, ApP., 61 S.W.2d 
879 —Tibbs v. Sayman, App., 61 S. 

W. 2d 876—^Mott V. Kansas City, 
App., 60 S.W.2d 736—Wind v. Bank 



§ 430 TRIAL 


of Maplewood & Trust Go., A.pp., 58 
S.W.2d 832—Blaco v. Kansas CJlty, 
App., 56 S.W.2d 1062. 

Mont.—Rose v. Intermountain 
Transp. Oo., 267 P.2d 122—Reyn¬ 
olds V. Trbovich, Inc., 210 P.'2d 634, 
128 Mont. 224—BoRovlch v. Chica¬ 
go. M.. St. P. & P. R. Co., 203 P.2d 
971, 122 Mont. 812—Gobel v. Rlnio, 
200 P.2d 700, 122 Mont. 235—Hamp¬ 
ton V. Commercial Credit Corp., 176 
F.2d 270, 119 Mont. 476—Batchoff 
V. Craney, 172 P.2d 308, 119 Mont. 
162—-Gllllgan V. City of Butte, 166 
P.'2d 797, 118 Mont 360-JBarlywlne 
V. C. I. T. Corp.. 101 P.2d 69, 110 
Mont. 296—Palmer v. Rlek, 88 P. 
2d 16, 108 Mont 108—^Koppang v. 
Sevier. 76 P.2d 790, 100 Mont, 79— 
Chancellor v. Hines Motor Supply 
Co.. 69 P.2d 764. 104 Mont 603 
—Aguettaz V. Chicago, M., St. P. & 
Pac. Ry. Co., 66 P.2d 1186, 104 
Mont. 181—Tiddy v. City of Butte, 
66 P.2d 606, 104 Mont 202—Jew¬ 
ett V. Gleason, 66 P.2d 3, 104 Mont 
63—Tanner v. Smith, 33 P.2d 647, 
97 Mont. 229. 

Neb.—Peake v. Omaha Cold Storage 
Co.. 64 !N.W.2d 470, 168 Neb. 676 i 
—d>om V. Sturges, 69 N.W.2d 751, 
167 Neb. 491—Shiers v. Cowgill. 59 I 
N.W.2d 407, 157 Neb. 265—Scar- | 
borough V. Aeroservlce, Inc., 63 N. 
■W.2d 902, 165 Neb. 749, 30 AB.K.^d ] 
1169—^Danner v. Walters, 48 N.W. 
2d 636, 154 Neb. 606—Brown v. 
Hyslop, 46 [N.W.2d 74'3. 153 Neb. 
669—Bolio V. Scholting, 41 N.W. 
2d 913, 162 Neb. 688—In re Kin¬ 
sey’s Estate, 40 N.W.2d 626. 162 
Neb. 96—In re Wahl's Estate, 39 
N.W.2d 783, 161 Neb, 812—Myers 
V. Willmeroth, 39 N.W 2d 423, 151 
Neb. 712—Plumb v. Burnham, 36 
N.W.Sd 612, 161 Neb. 129—Slmcho 
y. Omaha & Council BlufEs St Ry. 
Co.. 36 N.W.2d 601, 160 Neb, 634 
—Wright V. Cameron. 27 N.W.'2d 
'226, 148 Neb. 292—Blanchard v. 
Lawson, 27 N.W.2d 217, 148 Neb. 
299—Horky v. Schroll, 26 N.W.2d 
896, 148 Neb. 96—Roberts v. Carl¬ 
son, 8 N.W.2d 175. 142 Neb. 861— 
McOown V. Schram, 298 N.W. 681, 
139 Neb. 738—Rogers v. J. C. Pen¬ 
ney Co., 257 N.W. 262, 127 Neb. 
885—Whinnery v. Interstate Trans¬ 
it Lines, 252 N.W. 466, 126 Neb. 61 
—Clausen v. Johnson, 246 N.W. 
468, 124 Neb. 280. 

Nev.—Hotels El Rancho v. Pray, 
187 P.2d 568, 64 Nev. 691—Wells, 
Inc., V. Shoemake, 177 P.2d 451, 
64 Nev. 67—Nevada Transfer & 
Warehouse Co. v. Peterson, 99 P. 
2d 633, 60 Nev. 87. 

N.H.—^McLeod v. Caprarello, 64 A 
2d 21, 96 N.H. 343—Katsikas v. 
Manchester Street Ry., 3 A.2d 821, 
90 N.H. 21. 

N.J.—Guzzi V. Jersey Central Power 
& Light Co., 96 A.'2d 387, 12 N.J, 
261—Vadurro v. Yellow Cab Co. of 
Camden. 77 A,2d 469, 6 N.J. 102 


—Melons Y. Jersey Cent. Power & 
Light Co., 103 A.2d 616, 80 N.J. 
Super. 96—Mead v. Wiley Metho¬ 
dist Bpisoopal Church, 98 A 2d 9, 
23 N.J.Super. 342—Gibson v. Penn¬ 
sylvania R. Co., 82 A.2d 635, 14 N. 
J.Super. 426—^Pucci v. Weinstein, 
73 A2d 343. 8 N.J.Super. 247—Keuu- 
derer v. McAllister Coal Co., 40 
A.2d 624, 182 N.J.Law 410—Middle- 
ton V. Public Service Co-ordinated 
Transport 36 A2d 393, 131 N.J. 
Law 322—Hargrave v. Stockloss, 
21 A'2d 820, 1.27 N.J.Law 262— 
Lombroski v. Metropolitan Life 
Ins. Co., 19 A.2d 678, 126 N.J.Law 
646, reargument denied ’20 A.2d 
441, 126 N.J.Law 545—MoGarvey v. 
Atlantic City & S. R. Co., 8 A.2d 
386, 123 N.J.Law 281—^Dubois v. 
Be Pozio, 4 A.2d 62, 122 N.J.Law 
37—Farley v. Kearson, 3 A. 2d 691, 
121 N.J.Law 622—Courtney v. Gar¬ 
den State Lines, 199 A. 38, 120 N. 
J.Law 294—Cleary v. City of Cam¬ 
den, 192 A 29, 118 N.J.Law 216, 
affirmed 196 A 456, 119 N.J.Law 
387—Sothern v. Vandyke. 174 A. 
877, 114 N.J.Law 1—Belperche v. 
Erie R. Co.. 166 A. 463. Ill N.J. 
Law 81—Severlni v. Ollm, 188 A. 
675, 16 N.J.Misc. 32—Audino v. 
Hantman, 166 A. 698, 11 N.J.Misc. j 
478. I 

N.M.—Lujan v. McCuistion, 232 P.2d j 
478, 55 N.M. 275—Griego v. Con- ' 
well, 222 P.2d 606, 64 N.M. 287— 
Snodgrass v. Turner Tourist Ho¬ 
tels, 109 P.2d 775, 46 N M. 50— 
Crocker v. Johnston, 95 P.2d 214, 
43 N.M, 469. 

N.C.—Vincent v. Woody, 76 S E.2d 
356, 238 N.C. 118—In re Humph¬ 
rey, 71 S.E.2d 915, 236 N.C. 142— 
Whiteman v. Seashore Transp. Co.. 
68 S E.2d 762, 231 N.C. 701—Wells 
V. Burton Lines, 45 S E 2d 669, 
228 N.C. 422—In re West’s Will, 4i 
S.E.2d 838, 227 N.C. 204—Ripple v. 
Stevenson. 25 S.E..2d 836, 223 N.C. 
284—Yadkin Valley Motor Co. v. 
Home Ins. Co. of New York, 16 S. 
E.2d 847. 220 N.C. 168—In re Wil¬ 
liams’ Will, 1 S.E,2d 857, 216 N. 
C. 259—Mewborn v. Rudlslll Gold 
Mine. 191 S.B. 28. 211 N.C. 544— 
Braddy v. Pfaff, 186 fi.E. 340, 210 
N.C. 248—Sparks v. Holland, 184 S 
E. 662. 209 N.C. 705—Marriner v. 
MIzzelle. 176 S.E. 711, 207 N.C. 
34—Industrial Discount Corpora¬ 
tion V. Radecky, 170 S.E. 640, 206 
N.C. 163—Collins v. Virginia Pow¬ 
er & Electric Co., 168 S.E. 600, 204 
N.C. 320. 

N.D.—Nevland v. Njust 61 N.W.'2d 
845. 78 N.D. 7'47—Morton v. Dakota 
Transfer & Storage Co,, 60 N.W.2d 
606, 78 N.D. 651—Holfer v. Burd, 49 
N.W.2d 282, 78 N.D. 278—Burk- 
strand v. Rasmussen, 45 N.W.2d 
486, 77 N.D. 716—^Reservation Mo¬ 
tor Corp. V. Mayer, 43 N.W.2d 637 
77 N.D. 431—^Haslam v. Babcock 
1 N.W.2d 835. 71 N.D. 363—De 
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Rochford Y. Bismarck Baking Co., 
296 N.W. 188, 70 N.D. 623—Rott v. 
Provident Life Ins. Co., 286 N.W. 
393, 69 N.D. 336—Ramage v. Tre- 
panler, 283 N.W. 471, 69 N.D, 19— 
Redahl v. Stevens, 860 N.W. 634, 
€4 N.D. 154. 

Ohio.—Flynn v. Sharon Steel Corp., 
60 N.E.2d 819, 142 Ohio St. 146— 
Solanics v. Republic Steel Corpora¬ 
tion, 53 N.E.2d 815, 142 Ohio St. 667 
—Youngstown Municipal Ry. Co. v. 
Mlkulo. 1 N.E.2d 135, 131 Ohio 
St. 17—Industrial Commission of 
Ohio V, Boyles, 186 N.E, 619, 127 
Ohio St. 20—Parker v. Frlendt, 
App., 118 N,E..2d 216—Cottrell v. 
Gehle, App., 114 N.E,2d 482—Deck- 
ant V. City of Cleveland, 97 N.E. 2d 
84, 88 Ohio App. 469, reversed on 
other grounds 99 N.E.2d 609, 166 
Ohio St. 498—Dletsch v. Mayberry. 
47 N,E.2d 404, 70 Ohio App. 627— 
Coleman v. New York Cent. R. Co., 
App., 39 N.E.2d 167—Benjamin v. 
Sears, Roebuck & Co., 23 N.E. 2d 
447, 62 Ohio App. 83. 

Okl.—St. Louls-Son Francisco Ry. 
Co. V. Whithers, 270 P.2d 841— 
Squyrea v. Kllck, 264 P,2d 326— 
Wilson V. Oklahoma Ry. Co„ 248 
P.2d 1014, 207 Okl. '204—Ruther v. 
Tyra, 247 P.2d 964. 207 Okl. 112— 
Greenland v. Gilliam, 241 P.2d 384, 
206 Okl. 86—Dlppel v. Hargrave, 
240 P.2d 1070, 206 Okl. 26—State ex 
rel. Dept, of Highways v. Rumsey, 
237 P.2d 448. 206 Okl. 307—Johnson 
V. Short, 232 P.2d 944, ’204 Okl. 66‘6 
—iStanollnd Oil & Gas Co. v. Oort- 
wnght, 198 P.2d 737, 200 Okl. 633 
—Renegar v. Bogie, 186 P.2d 820, 
199 Okl. 427—^All American Bus 
Lines V. Saxon, 17-2 P.2d 424, 197 
Okl, 396—^Rosier v. Metrcpolltan 
Life Ins. Co.. 168 P.2d 302, 197 Okl. 
36—Prudential Ins. Co. of America 
V. Poster, 168 P.2d 296. 197 Okl. 89, 
166 A.L.R. 1—Oklahoma Tax Com¬ 
mission v. Price, 167 P.2d 873, 197 
Okl. 1—Davis V. Curry, 167 P.2d 73, 
196 Okl. 577—Stinchoomb Y, Har¬ 
ris, 134 P.2d 990, 192 Okl. 184— 
Hazelrigg v. Harvey, 1312 P.2d 650, 
191 Okl. 648—Hart v. Lewis, 103 P. 
2d 65, 187 Okl. 394—Chicago, R. I. & 
P. Ry. Oo. V. Richer son, 94 P.2d 
934, 185 Okl. 660—Jamison v. Okla¬ 
homa Power & Water Co., 90 P.2d 
419, 185 Okl. 103—Labenne v. 

Kaufman, 89 P.2d 281, 184 Okl. 
565—Oklahoma City-Ada-Atoka Ry. 
Co. v. Riddle, 82 P.2d 304, 183 Okl. 
318—Safe-Way Cab Service Co. of 
Oklahoma City v. Gadberry, 67 P,2d 
434, 180 Okl. 61—Indian Territory 
Illuminating Oil Co. v. Adams, 64 
P.2d 706, 179 Okl. 129—St. Louis- 
San Francisco Ry. Co. v, Stuart, 
47 P.2d 177, 173 Okl. 221—Shaw¬ 
nee Nat. Bank v. D. S. Miser & 
Son. 46 P.2d 909, 171 Okl. 817— 
Pharoah v. Beugler, 45 P.2d 1098, 
172 Okl. 633—Oil Reclaiming Co. 
V. Reagin, 37 P.2d 289, 169 Okl. 
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505—Chicago, R. I. & P. Ry. Co. 
V. Kahl, 36 P.2d 781. 168 Okl. 678-- 
Hall & Briscoe v. Roberts, 20 P.2d 
188, 163 Okl. 12—Hall & Briscoe v. 
Strode. 20 P.2d 186, 163 Okl. 11— 
Midland Valley B. Co. v. Snider, 
17 P.2d 964, 161 Okl. 216. 

Or —Valdin v. Holteen, 260 P.2d 604, 
199 Or. 134—^Whitehead v. Mont¬ 
gomery Ward & Oo., i239 P.2d 226, 
194 Or. 106—Mackle v. McGraw, 
191 P.2d 403, 183 Or. 204—Penn v. 
Henderson, 146 P.2d 760, 174 Or. 
1—Allison V. Davidson. 141 P.2d 
530 , 173 Or. '244—Gwln v. Craw¬ 
ford. 100 P.2d 1012, 164 Or. 215— 
Pointer v. Osborne, 76 P.2a 1134, 
158 Or. 673—Lane v. Brotherhood 
of Locomotive Englnemen and 
Firemen, 73 P.2d 1396, 167 Or. 667 
—Stuart V. Occidental Life Ins. Oo., 
68 P.2d 1037, 166 Or. 622—CosgTOve 
V. Tracey. 64 P.2d 1321, 166 Or. 1 
—Monner v. Starker, 26 P.2d 1097, 
145 Or. 168—Donis v. Sawyer 
Service, 21 P.2d 776, 143 Or. 4 33 
—Riley V. Good, 18 P.2d 222, 142 
Or. 166. 

Pa.—Bollinger v. West Penn Power 
Co. 76 A.'3d 214, 366 Pa. 699—Vol- 
tasefskl v. Pittsburgh Rys. Co., 69 
A.2d 370, 363 Pa 2'20—Szvitih v. 
Doernte, 61 A.2d 823, 360 Pa 416 
—Bourd V. Berman. 68 A.2d 442, 369 
Pa. 183—Harman v. Chambers, 67 
A.2d 842, 368 Pa, 616—Susser v. 
Wiley, 39 A,2d 616, 350 Pa 427— 
Robinson v. Philadelphia Transp, 
Oo.. 82 A.2d 26, 347 Pa 288—Cain 
V. Kohl man. 22 A. 2d 667, 3'44 Pa. 
63—Marshall v, Erie Taxicab Co., 
15 A.2d 9*26, '340 Pa 241—Masinko 
V. McLeary, 11 A.2d 648, 337 Pa 35 
—Cody V. Metropolitan Life Ins, 
Co., 6 A.2d 887, 334 Pa 137—Rank¬ 
in V. Boyle, 195 A. 36, 328 Pa. 284 
— Levchlk V. Shaffer, 194 A. 923, 
327 Pa 570—Rodgers v. Fleming, 
188 A. 861, 325 Pa. 228—Smith v. 
Philadelphia Transp. Co., 77 A.2d 
653, 168 PaSuper. 168—Mort Co. 
V. Paul, 76 A.2d 446, 167 Fa.Super. 
632—Poulos V. Brady, 74 A.2d 694, 
167 Pa.Super. 150—Simpson v. 
Montgomery Ward & Co., 68 A. 2d 
442, 166 Pa.Super. 408, opinion 

adopted 76 A.2d 666, 366 Pa. 3—Ko- 
zemchak v. Garner, 61 A.2d 376, 163 
PaSuper. 3'28—^D’Allura v. Porri, 10 
A.2d 124, 138 Pa.Super. 261—Brew¬ 
er V. Blue Mountain Consol. Water 
Co., 191 A. 408, 126 PaSuper. 653 
■—Zimmerman v. Houghwot, 189 A. 
519, 126 PaSuper. 319—Cunning¬ 
ham V. Spangler. 186 A. 173, 123 
PaSuper. 161—Burns v. Pittsburgh 
Rys. Co., 167 A. 421, 109 Pa.Super. 
490—Phillips V. Upper Darby Tp., 
Com.Pl,. 84 Del.Co. 172—Splker v. 
General American Life Ins. Co., 
Com.Pl., 29 Del.Co. 802—Turklng- 
ton V. Jones, Com.Pl., 28 Del.Co. 
266—Gallagher v. Robinson, Com. 
PI., 2 Pay.L.J. 233—Weaver v. 
Scranton Bus Co., Com.Pl., 44 Lack. 

89 C.J.S.—2 


Jur. .233—Grahoaky ▼. Metropoli¬ 
tan Life Ins. Co., Com.Pl., 7 Sch. 
Reg. 69. 

R. r.—^Welntraub v. Acco Mfg. Co., 90 
A.2d 427, 79 R.I, 483-^Smith V. Ro¬ 
berge, 64 A.’2d 385, 73 R.I. 296— 
Deatte v. Duxbury, 17 A. 2d 24, 66 
R.I. 1—Rlvelll V. Annotti, 197 A. 
217, 60 R.I. 98—Grimes v. United 
Electric Rys. Co., 19-3 A. 740, 68 
R.I. 458—United Electric Rys. Co. 
V. Pennsylvania Petroleum Prod¬ 
ucts Co., 192 A. 749. 68 R.I. 805. 

S. C.—Little V. Atlantic C3oast Line 

R. Oo., 46 S.E.2d 69, 211 S.C. 4 62— 
Shockley v. Cox Circus Co.. 29 S.E. 
2d 491, 204 S.C. 353—Charles v. 
Texas Co., 18 S.E.2d 719, 199 S.C. 
166—Caines v. Marlon Coca-Cola 
Bottling Oo.. 17 S.E 2d 316, 198 

S. C. 204—Poole v. Edwards, 16 S.E. 
2d 349, 197 e.C. 280—Ballard v. 
Southern Ry. Co., 16 S.E 2d 342, 197 
S.C. 288—^Hollis V. Armour & Co., 
2 S.E.2d 681, 190 S.C. 170—Doden- 
hoff v. Nllson Motor Express Lines, 
2 S.E.2d 66, 190 S.C. 60—Hutchin¬ 
son V. City of Florence, 200 S.E. 73, 
189 S.C. 123—Montgomery v. Na¬ 
tional Convoy & Trucking Co., 195 
S E. 247, 186 S.C. 167—'Sample v. 
Gulf Refining Co., 191 SB.2d 209, 
183 S.C. 390—Byus V. EOson, 182 
S.E. 442, 178 S.C. 175—Garrett En¬ 
gineering Co. V. Auburn Foundry, 
179 S.E. 693, 176 S.C. 5'9—Koon v. 
Pioneer-Pyramid Life Ins. Co., 178 
S.E. 603, 175 S.C. 117—Smith v. 
Oliver Motor Co., 1T7 S.E. 791, 174 
S.C. 4 64 — Hinsdalft V. Westrope, 174 
S.E. 898, 173 SC. 68—In re Braz- 
man’s Will, 173 S.E. 623, 172 S.C. 
188—Porter-Constructors v. Dixon 
Motor Service Oo„ 172 S.E. 419, 
171 S.C. 396—^McGuinn v. Aetna 
Life Ins. Co.. 171 S.E. 793, 171 S. 
C. 136—^Driggers v. Southern By. 
Co., 168 S.E. 186, 169 S.C. 157— 
Ford V, Atlantic Coast Line R. Oo., 

168 S.E. 143, 169 S.C. 41, affirmed 
Atlantic Coast Line R. Co. v. Ford, 
63 S.Ct, 249. 287 U.S. 602, 77 L.Ed, 
457—Lawrence v. Southern Ry.— 
Carolina Division, 167 S.E. 839, 

169 S.C. 1—Bosdell v. Dixie Stores 
Co., 167 S.E. 834. 168 S.C. 620. 

Tenn,—Provident Life & Accident 
Ins. Co. V. Prieto, 83 S,W.'2d 261, 
169 Tenn. 124—Southern Fire & 
Cas. Co. V. Norris, 250 S.W.2d 786, 
36 Tenn.App. 657—Carman v. Huff, 
227 S.W.2d 780, 32 Tenn.App. 687 
—Letellier-Phllllps I^er Co. v. 
Fiedler, 222 S.W.2d 42, 32 Tenn. 
App. 137—^Hemmer v. Tennessee 
Electric Power Co., 139 S.W.2d 698, 
24 Tenn.App. 42—Colonial Baking 
Co. V. Acqulno, 103 S.W.2d 613, 20 
Tenn.App. 695—Radnor Water Co. 
V. Draughon, 89 S.W.2d 186, 19 
Tenn.App. 371—Bay v. Crain, 80 
S.W.2d 113, 18 TenmApp. 603—Griz- 
zard & Cuzzort v. O'Neill, 16 Tenn, 
App, 396—Fidelity Bond & Mort¬ 
gage Co. V. American Surety Co., 
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14 Tenn.App. 1211—Memphis Power 
I & Light Co. V. Telghman. 11 Tenn. 

App. 395, 

Tex.—^Pickens v. Harrison, 252 S.W. 
2d 675, 161 Tex. 562—Dallas Rail¬ 
way & Terminal Co. v. Whitcomb, 
163 S.W.2d 616, 139 Tex. 4 67—Red 
River Valley Pub. Co. v. Bridges, 
Clv.App., 264 S.W.2d 864, error re¬ 
fused no reversible error—Nuss- 
baum v. Anthony, Clv.App., 214 B. 
W.2d 686, refused no reversible er¬ 
ror—Traders & General Ins. Co. 

V. Wilder, Clv.App., 186 S.W.2d 
1011, refused for want of merit— 
Magnolia Petroleum Co. v. John¬ 
son, Clv.App.. 176 S.W.2d 774— 
Scott V. Gardner, Clv.App., 159 S. 

W. 2d 121, error refused—Johnson 

V. Hodges, Clv.App., 121 S.W.2d 871, 
error dismissed—Southern Under¬ 
writers V. Gariepy, Clv.App., 105 S. 

W. 2d 760, error dismissed-^Brough- 
ton V, Humble Oil & Refining Co., 
Clv.App., 105 S.W.2d 480, error re¬ 
fused—Texas Employers Ins. Ass'n 

V. Hamor, Clv.App.. 97 S.W.2d 1041 
—West V. Cashin, Clv.App., 83 S. 

W. '2d lOOl, error dismissed—Mc- 
Clung Const. Co. v. Muncy, Civ. 
App., 66 S.W.2d 786, error dis¬ 
missed—Texas Utilities Co. v. Dear, 
Clv.App.. 64 S.W.2d 807, error dis¬ 
missed—State v. Carpenter, Civ. 
App., 55 S.W.2d 219, reversed on 
other grounds 89 S.W,2d 194, 126 
Tex. 604, rehearing denied 89 S.W. 
2d 979, 126 Tex. 604—B'ort Worth 
& R. G. By. Co. V. Ross, Clv.App,, 
54 S.W.2d 661, error refused. 

Utah.—Hlllyard v. Utah By-Products 
Co., 263 P,2d 287, 1 Utah2d 143— 
Startin v. Madsen, 237 P 2d 834— 
Galarowicz v. Ward, 230 P.2d 676 
—Williams V. Ogden Union Ry. & 
Depot Co., 230 P.2d 316— Martin 
V. Shelfleld, 189 P,2d 127, 112 Utah 
478—Redd v. Airway Motor Coach 
Lines, 137 P.2d 374, 104 Utah 9 
—Skerl V. Willow Creek Coal Co., 
69 P.2d 602. 82 Utah 474—Mehr 
V. Child. 61 P.2d €24, 90 Utah 348. 
Vt.—Ackerman v. Kogut, 84 A.2d 131. 
117 Vt. 40—Tetreault v. Campbell, 

61 A.2d 691. 115 Vt. 369—Analr v. 
Mutual Life Ins. Co. of N. Y., 42 
A.2d 423, 114 Vt. 217, 159 A.L.R. 
54 7—Lancour v. Herald & Globe 
Ass’n, 17 A.2d 268, 111 Vt. 371, 132 
A.L.R. 486—In re EJverett's Will, 
166 A. 827, 106 Vt. 291. 

Va.—Williams v. Blue Bird Cab Co., 

62 S.E.2d 868, 189 Va. 402—Walton 
V. Light, 26 S.E2d 29. 181 Va. 609 
—Yorke V. Maynard, 8 S.E.23 866, 
173 Va. 183—West v. L. Bromm 
Baking Co., 186 'S.E. 291, 166 Va. 
630. 

Wash.—Meloaevlch r. Cichy, 193 P. 
2d 342, 30 Waah.2d 702—^reen v. 
Floe. 183 P.2d 771, 28 Wash.2d 620 
—State V. Smith, 171 P.2d 858. 26 
Waah.2d 540—Ballard v. Tellow 
Cab Co., 146 P.2d 1019, 20 Wash.2d 
67 —Gray v. Davidson, ISO P.2d 
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given at the request of either party.^* Accordingly, i when construed as a whole, they properly state 
instructions are not subject to exception where, | the law,43 and this is particularly true where the 


341. 16 Waah.2d 267, reheard 186 
P.2d 187, 15 Wash.2d 257—Dick v. 
Great Northern Ry. Co., 121 P.2d 
966, 12 Wa.sh.2d 364—Herndon v. 
City of Seattle. 118 P..2d 421, 11 
Wash,2d 88—Simmons v. Kalin, 116 
P.2d 840, 10 Wash.2d 409—Warren 
V. Hynes. 102 P 2d 691, 4 Wash.2d 
128—^Kuhnhau.sen v. Woodbeck, 97 
P.2d 1099. 2 Wash 2d 338—Levine 

V. A. A. Owfen Lumber Oo., 84 P. 

2d 353, 196 Wash. 673—Allman 

Hubble Tugboat Co, v. Reliance 
Development Corp., 74 P.2d 985, 
193 Wash. 234—Lund v. Western 
Union Telegraph Co., '74 P.2d 220, 
192 Wash. 679—Frazee v. Western 
Dairy Products, 47 P.2d 1037, 182 
Wash. 678—Kosko v. Craig, 32 P. 
2d 112, 117 Wash. 614—Elliott v. 
Wheelock, 30 P.2d 370, 176 Wash. 
697. 

•W.Va.—Peck v, Bez, 40 SE.2d 1, 129 

W. Va. 247—Porterfield v. Sudduth, 
185 S.E. '209. 117 W.Va. 231—Red¬ 
mond v. Greater Fairmont Bakery, 
171 S.E. 109, 114 W.Va. 132. 

Wis.—Fischer v. Harmony Town Ins. 

Co., 24 N.W.2d 887, 249 Wis. 438. 
Wyo.—Barber v. Sheridan Trust & 
Savings Bank. 78 P.2d 1101, 63 
Wyo. 65. 

64 C.J. p 960 note 53. 

42. Pla.—^Wharton v. Day, 10 So.2d 
417, 151 Fla. 772. 

Mo.—Motor Acceptance v. Clayton, 
App., 119 e.W.2d 996. 

Ohio.—Deckant v. City of Cleveland, 
99 N.E.2d 609. 155 Ohio St. 498. 
Pa.—Coleman v. Reading Co., 29 A. 

.2d 499, 346 Pa. 289. 

64 C.J. p 964 note 54—9 C.J. p 662 
note '74. 

43. U.S.—International Paper Co, v. 
Busby, C,A.La., 182 F.2d 790—Cas¬ 
ey V. Seas Shipping Co., C.A.N.Y., 
178 F,2d 360—Carter v. Atlanta & 
St. A. B. Ry. Co.. C.A.Ala., 170 F. 
2d 719, reversed on other grounds 
70 S.Ct. 2'26, 338 U.S. 430, 94 L.Ed. 
236—Pasotex Pipe Line Co. v. Mur¬ 
ray, C.C.A.Tex., 168 P.2d 661— 
American Glycerin Oo, v. Eason Oil 
Co., C.C.A.Okl., 98 F.2d 479, certio¬ 
rari denied 69 S.Ct. 107, 306 U.S. 
640, 83 L.Ed. 413, rehearing de¬ 
nied 69 S.Ct. 153, 305 U.S. 672, 8'3 
L.Bd, 435—'Shane v. Commercial 
Casualty Ins. Co., D.C.Pa., 48 F. 
Supp. 151, affirmed, C.C.A., Shane 
v. Barger, 132 F.2d 5'44, 

Ala.—Roberta v. Bellew, 157 So. 216, 
229 Ala, 333. 

Ariz.—Ruth V. Rhodes, 186 P.2d 304, 
66 Ariz. 129—Tenney v. Enkeball, 
158 P.2d 619, 62 Ariz. 416—Humph- I 
rey v, Atchison, T. & S. F. Ry. Co., 
70 P.2d 319, 60 Ariz. 167—Southern 1 
Arizona Freight Lines v. Jackson, 
63 P.2d 193, 48 Ariz. 609. I 

Ark.—^Roland v. Terryland, Inc., 266 I 


S.W.2d 315, 221 Ark. 837—South¬ 
western Bell Tel, Co. v. Smith, 247 
S.W.2d 16, 220 Ark. 223—Hearn v. 
East Tex. Motor Freight Line,s, 241 
S.W.2d 259. 219 Ark. 297—Pinker¬ 
ton V. Davis. 207 S.W.2d 742, 213 
Ark. 796—^Arkan.sas Baking Co. v. 
Aaron. 166 'S.W.2d 14, 204 Ark. 990. 

Cal.—Gordon v. Aztec Brewing Co., 
203 P.2d 522, 33 Cal.2d 614—Lund 
V. Pacific Elec. Ry. Co., 153 P.2d 
705, 25 Cal.2d 287—^Weatover v. 

City of Los Angeles, 128 P.2d 360, 
20 Gal,2d 635—Arellano v. City of 
Burbank. 89 P.2d 113, 13 Cal.2d 
248—Kraft V. Nemeth, 261 P.2d 
356, 115 Cal.App.'2d 50—'Ideal Heat¬ 
ing Corp. v. Royal Indem. Co,, 237 
P.2d 521, 107 Cal.App.2d 662—In 
re Hart's Estate, 236 P.2d 884, 107 
Cal,App.2d 60—Block v. Snyder, 
234 P.2d 62, 105 Cal.App.2d 783— 
Shook v. Beals. 217 P.2d 66, 96 
Cal.App.2d 963, 18 A.L.R.2d 919— 
Caccamo v. Swanston, 212 P.2d '246. 
94 Cal.App.2d 967—O’Connor v. City 
and County of San Francisco, 207 
P.2d 638, 92 Cal.App.2d 626—Per- 
bost V. San Marino Hall-School for 
Girls, 199 P.2d 701, 88 Cal.App.2d 
796—Cunningham v. Coca-Cola Bot¬ 
tling Co. of Los Angeles, 198 P.2d 
333, 87 Cal.App.2d 106—Oavagnaro 
V. City of Napa, 195 P.2d 25. 86 Cal. 
App.2d 517—Carney v. RKO Radio 
Pictures, 178 P.2d 482, 78 Cal.App, 
2d 659—McChristian v. Popkin, 171 
P.2d 86, 76 Cal.App.2d 249—Good¬ 
win V. Foley, 170 P.2d 503. 75 Cal. 
App.2d 195—^Astone v Oldfield, 156 
P.2d 398, 67 Oal.App.2d 702—Gra¬ 
ham V. Griffin. 161 P.2d 879, 6'6 Cal. 
App.2d 116—^Florine v. Market 

Street Ry. Co., 149 P.2d 41, 64 Cal. 
App.2d 681—Wood v. Moore, 14 8 
P.2d 91, 64 Cal.App.2d 144—Takako 
Inal v. Ede, 139 P,2d 76, 69 Cal.App. 
2d 649—In re Bucher's Estate, 132 
P.2d 257, 66 Cal.App.2d 135— 

Stroud V. Hansen, 1<20 P.2d 10'2, 48 
Cal.App.2d 566—Shields v. Oxnard 
Harbor Dist, 116 P.2d 121, 46 Cal. 
App.2d 477—^Johnson v. Western 
Air Express Corp., 114 P.2d 688, 46 
Cal.App.2d 614—^Darlow v, Crome, 
112 r.2d 303, 44 Cal.App.2d 356— 
People V. Lang Transp. Corp., 110 
P.2d 464, 43 Cal.App.2d 134—Bau¬ 
man V. City and County of San 
Francisco, 108 P.'2d 989, 42 Cal.App. 
2d 144—^Weaver v. Shell Co. of 
Oallfomla, 94 P.2d 364, 34 Cal.App. 
2d 713—Martin v. Vierra, 93 P.2d 
261, 34 Cal.App. 2d 86—Portman v. 
Keegan, 87 P.2d 400, 31 Cal.App.2d 
30—'Smith V. Dean, 78 P.2d 448, 
25 Cal.App.2d 671—^Los Angeles 
County Flood Control Dist. v. Ab¬ 
bot, 76 P.2d 188. 24 Cal.App.2d 728 
—Holibaugh v. Kishero Ito, 69 P. 
2d 871, 21 Cal.App.2d 480—Dowdall 
V. Gilmore Oil Co., 62 P.2d 1061, 
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18 Cal.ATyp.2d 1—Mayfield v. Fidel¬ 
ity & Casualty Co. of New York. 61 
r.2d 83, 16 Cal.App.2d 611—Hamil¬ 
ton V. Hammond Lumber Co., 56 P. 
2d 1257, 13 Cal.App.'2d 461—Krohn 
V. Patrick. 55 r.2d 301, 12 Cal.App. 
2d 339—Carrillo v. Helms Bakeries, 
44 P.2d 604, 6 Cal.App. 2 a 2'99— 
Klenzendorf v. Shasta Union High 
School Dist., 40 r.2a 878, 4 Cal. 
App.2d 164—Uttley v. City of San¬ 
ta Ana, 28 P.2d 377, 136 Cal.App. 
23. 

Conn.—Griswold v. Connecticut Oo., 
38 A.2d 676, 131 Conn. 248—Stem 
V. Nashner, 27 A.2d 801, 129 Conn. 
317—C. I. T. Corporation v. Deer- 
ing, 176 A. 553, 119 Conn. 347— 
Fitzgerald v. Savin, 174 A. 177, 
119 Conn. 63. 

D.C.—Cohen v. Evening Star News¬ 
paper Co.. 113 P.2d 5’23, 72 App.D. 
C. 258—Grober v. Capital Transit 
Co.. D.C., 119 F.Supp, 100—Cole¬ 
man V. Chudnow, Mun.App., 35 A. 
-2d 926. 

Fla. — Staff V. Soreno Hotel Co., 60 So. 
2d 28—Martin v. Stone, 51 So.2d 33 
— Siegal V. Van Riper, 48 So.2d 
736—Seaboard Air Line R. Co. v. 
Haynes, 47 So.2d 324—Eghigian v. 
Rice, -34 So 2d 432, 160 Fla. 278— 
Gaston v. Sevor, 23 So.2d 166, 156 
Flo. 157—Baston v. Shelton, 13 So. 
2d 463, 162 Fla. 879—Skinner v. 
Ochiltree, 6 So 2d 605, 148 Fla, 706, 
140 A.L.R. 410—U. S. Rubber Prod¬ 
ucts V Clark, 200 So. 385, 146 Flo. 
631—Dykes v. Slmkins, 197 So. 
327, 143 Pla. 625—Winthrop v. 

Carmhas, 196 So. 399, 142 Fla 688 
—-Greiper v. Coburn, 190 So. 902, 
139 Pla. 293—Alford v, Barnett 
Nat. Bank of Jacksonville, 188 So. 
322, 137 Fla. 564—Police & Fire¬ 
men’s Ins. Asa’n v. Hines, 18-3 So. 
831, 134 Pla. 298—Warner v. Ware. 
182 So. 605, 136 Fla 466—Duval 
Laundry Oo. v. Reif, 177 So. 726, 
130 Fla 276—McDonald v, Stone, 
164 So. 327, 114 Pla. 608—Mer¬ 
chants’ Transp. Co. v. Daniel, 149 
So. 401, 109 Fla 496. 

Ga.—Smith v. Smith, 67 S.E.2d 611, 
206 Ga. 461—^Taintor v. Rogers, 
30 S.E.2d 892. 197 Ga 872—Guffin 
V. Kelly, 14 S.E.2d 50, 191 Ga 880 
—Tucker v. Talmadge, 198 S.E. 726, 
186 Ga 798—Ellis v. Britt, 182 
S.E. 696, 181 Ga. 44—Atlantic Coast 
Line R. Co. v. Layne, 77 S,E.2d 
666, 88 GaApp. 674—Barnett v. 
Whatley. 76 S.E.i2d 667, 87 GaApp. 
860—Plaspohl v. Atlantic Coast 
Line R. Co., 74 S.E.2d 491, 87 Ga 
App. 506—Equitable Credit Corp. 
V. Johnson, 72 'S.E.2d 816, 86 Ga 
App. 844—^Hayslip v. Long. 71 S. 
E 2d 862, 86 GaApp. 482—Lewis v. 
Duggan, 70 S.E.2d 66, 86 GaApp. 
733—Kelly v. Adams, 66 S.E.2d 
144, 84 GaApp. 450—Moffett v. Me- 
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Curry, 67 S.E.2d 807, 84 Ga.App, 
863—^Hotel Dempsey Co. v. Miller, 
68 S.E.2d 476, 81 Ga.App. 233—At¬ 
las Auto Piuftnce Co. v. Atkins, 
53 SE.2d 171, 79 Ga,App. 91~Hall 
V. Cassell, 62 S.B.2d 639, 79 Ga- 
App. 7—^Western & A. R. K. v. 
Fowler, 47 S E.2d 874, 77 Ga.App. 
206—Spalding Lumber Co. v. 
Hemphill, 47 S.E.2d 614, 77 Go. 
Ajvp. 1—Goldstein v. Gee, 46 S.E. 
2d 763, 76 Ga.ApD, 637—Radney v. 
Levine, 42 S.E.2d 644, 76 Ga.App. 
137—Louisville & N. R. Co. v. Pat¬ 
terson, 42 S.Ej2d 171, 76 Ga.App. 
11—Louisville & N. R. Co. v. Pat¬ 
terson, 42 S.E.2d 163, 76 Ga.App. 
1—Ellison v. Aiken, 40 S.E.2d 441. 
74 Ga.App. 541—Lamb v. Fedder- 
witz, 33 S.E.2d 839, 72 Gu.App. 406 
—Tennessee, A. & G. Ry. Co. v. 
Watts, 33 S.E.2d 736, 72 Ga-App. 
377—^Weathers Bros. Transfer Co- 
v. Jarrell, 33 S.E.2d 805, 72 Ga,App. 
317—Cantrell v. Byars, 30 S.E.2d 
643, T1 Ga.App. 287—Sheehan v. 
City Council of Augusta, 30 S.E.2d 
502, 71 Gu.App. 233—Tucker v. 
Cummings, 24 S.E. 2d 8'29, 69 Ga. 
Alip. 113—Pettigrew v. Williams, 
23 S.E.i2d 183, 68 Ga.App. 435—Gay 
V. Johnson, 21 S.E.2d 870. 68 Ga. 
App. 24—Powell v. Blackstock, 13 
S.E.2d 503, 64 Ga.App, 442—Kelley 
v. Waters. 9 S.E.2d 194, 62 Ga.App. 
655—State Highway Board v. 
Bridges, 3 S.E.2d 907, 60 Ga.App. 
240—Foster v. Burnley. 192 S.E. 
389, 66 Ga.App. 202—Brooks v. 
Carver, 190 S.E. 389, 66 Ga.App. 
362. 

Idaho.—Moore v. Harland, 233 P.2d 
4129. 71 Idaho 376. 

Ill.—DuflPy V. CortesI, 119 N.E.2d 241. 
>2 Ill.2d 611—Marshall v. Metropol¬ 
itan Life Ins. Co., 90 CN.E.2d 194. 
406 Ill. 90—^De Marco v. McGill, 83 
N.E.2d 313, 402 Ill. 46~Hanson v. 
Trust Co. of Chicago, 43 N.E.2d 
931, 380 Ill. 194—Crosby v. De 

Land Special Drainage Dist., 11 N. 
E.2d 937, 3'67 Ill. 462—Mlnnis v. 
Friend, 196 N.E. 191, 860 Ill. 328— 
Fisher v. Illinois Terminal E. Co., 
113 N.E.2d 344, 350 Ill.App. 655— 
Wilke V. Moll, 86 N.E.2d 689, 3'38 
Ill.App. 6— Kak V. Brescia, 76 N.E. 
2d 64, 333 Ill.App. 643—Kavanaugh 
V. Washburn, 60 N.E.Sd 761, 320 
Ill.App. 260, appeal denied 66 (N.E. 
2d 420, 387 Ill. '204—^Bobalek v. At- 
lass, 43 N.E.2d 684, 315 Ill.App. 
514—Wiedow v. Carpenter, 34 N. 
E.2d 83, 310 Ill.App. 342—Edwards 
V. Hlll-Thomos Lime & Cement Co., 
82 N.E,2d 946. 309 Ill.App. 168, 
reversed on other grounds 37 N.E. 
2d 801. 378 III. 180—Pohl v. Fazzi, 
32 N.E.2d 191, 308 Ill.App. 440—| 
Reed v. Alton Water Go., 22 N.E.2d I 
■396, 301 IU.APP. 219—Smith v. Illi¬ 
nois Power & Light Corp., 17 N.E. I 
2d 632, 297 Ill.App. 368—Illinois 
Tuberculosis Ass’n v. Springfield 
Marine Bank, 282 Ill.App. 14. 


Ind.—McClure v. Miller, 98 N.E.'2d | 
498, 229 Ind. 422—Hancock Truck' 
Lines V. Butcher, 94 IN.B.2d 687, 229 i 
Ind. 36—Riechmann v. Reasner, 61 
'N.E.2d 10. 221 Ind. 628—Carter v. 
^tna Life Ins. Co., 27 N.E.2d 76, 
217 Ind. 282—Adkins v. Ropp, 14 
N.E.2d 727, 105 Ind. App. 331— 

Bain v. Mattmiller, 1-3 !N.E.'2d 71'2, 
213 Ind, 649—King's Ind. Billiard 
Co. V. Winters. 106 N.E.2d 713, 1.23 
Ind App. 110—Powell v. Ellis, 105 
N.E.2d 348, 122 Ind.App. 700—Pub¬ 
lic Service Co. of Ind. v. I>albey, 
86 N.E.2d 368. 119 Ind.App. 406— 
H. E. McGonigal, Inc. v. Ethering- 
ton, 79 N.E.2d 777. 118 Ind.App. 622 
—Vogel V. Rldens. 44 !N.E.2d 238, 
112 Ind.App, 493—^Ziffrin v. Bolltho, 
25 N.E.2d 675, 108 Ind.App. 44— 
Gatewood v. Lynch, 23 •N.E.'2d 289, 
107 Ind,App. 168—Town of Frank- 
ton V. Closser, 20 !N.E.2d 216, 107 
Ind.App, 193—Gibson v. Johnson, 
14 N.E.2d 337, 106 Ind.App. 103— 
Standard Oil Co. of Indiana v. 
Thomas, 13 NE.2d 336, 105 Ind. 
App. 610—Western & Southern In¬ 
demnity Co. V. Newman, 7 N.E.2d 
64, 103 Ind App. 644—Marshall v. 
Temperley. 192 'N.B. 106, 100 Ind. 
App, 131—Hoo.sier Lumber Co. v. 
Spear, 189 NE. 633, 99 Ind.App. 
632—Livingston v. Rico, 184 N.E. 
583, 96 Ind.App. 176. 

Iowa.—Fagen Elevator v. Pfiester. 66 
iN.W.2d 577, 244 Iowa 633—Brady 

V. McQuown, 40 'N.W.2d 25, 241 

Iowa 34—^In re Bobrend’s Will, 10 
N.W.2d 651, 233 Iowa 812—Swan v. 
Dalley-Luce Auto Co., 265 N.W, 
143, 2'21 Iowa 842—Siesscger v. 

Puth, 248 N.W. 352, 216 Iowa 916— 
Hoegh V. See, 246 N.W. 787, 215 
Iowa 733. 

Kan.—Giltner v. Stephens, 200 P.2d 
290, 166 Kan. 172—Woo.sler v. Na¬ 
tional Bank of America, 32 P.2d 

[ 235, 139 Kan. 429. 

Ky.—Brown v. Crumpton, 252 S.W.2d 
670—Grey v. Davidson. 235 S.W.2d 
992. 314 Ky. 646—Venters v. Watts, 
215 S.W.2d 963, 808 Ky. 770—Cun¬ 
ningham V. Sublett’s Adm’r, 208 S. 

W. 2d 609, 306 Ky. 701—Speith v. 

Helm, 192 S.W.2d 376, 301 Ky. 461 
—Peerless Mfg. Corp. v. Mackey, 
171 S.W.2d 268, 294 Ky. 221— 

Knight V. Silver Fleet Motor Ex¬ 
press, 159 S.W.2d 1002, 289 Ky. 661. 

Me.—Reed v. Central Maine Power 
Co., 172 A. 823. 132 Me. 476. 

Md.—Reindollar v. Kaiser, 73 A. 2d 
493, 195 Md. 314—Pennsylvania R. 
Co. V, State, 63 A.2d 56‘2, 188 Md. 
646. 

Mich.—Hayes v. Coleman, 61 N.W.2d 
634, 338 Mich. 371—Max v. City of 
Detroit. GO N.W.2d 145, 337 Mich. 
674—Pallas v. Crowley-Mllner & 
Co., 64 N.W.2d 595, 334 Mich. 282— 
Samuelson v. Olson Transp, Co.. 36 
N.W.2d 917, 324 Mich. 278—Van 
Dyke v. Rozneck. 36 N.W.2d 201, 324 
Mich. 29—Socony Vacuum Oil Co, 
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V. Marvin, 21 N.W.2d 841, 818 Mlcli. 
'628—Bathke v. Traverse City, If 
N.W.2d 184, 308 Mich. 1—Flnkel v. 
Otto Mlsch Co., 289 N:W. 276, 291 
Mich. 630—Newell v. Ritter, 256 
N.W. 464, 268 Mich. 405. 

Minn.—Barnes v. Northwest Airlines, 
47 N.W.2d 180, 233 Minn. 410— 
Froden v. Ranzenberger, 41 NW.2d 
807, 230 Minn. 366—Rampl v. 

Vevea, 38 N.W.2d 297, 229 Minn. 11 
—Murray v. Wilson, 35 N.W.2d 621, 
227 Minn. 365—Donaldson v, Cars- 
tensen, 247 N.W, 522, 188 Minn. 
443. 

Miss.—West V. Majure. 34 So.2d 726 
—Gibson v. State, 199 So. 76—Met¬ 
ropolitan. Life Ins. Co. v. Moss, 192 
So. 343—Cox v, Dempsey, 171 So. 
788, 177 Miss. 678—Durrett v. Mis- 
slsslpian Ry. Co., 158 So, 776, 171 
Miss. 899—McKee v. Assad, 163 So. 
799, 169 Miss. 496. 

Mo.—Duffy V. Rohan, 269 S.W,2d 839 
—^Rhinelander v. St. Louls-San 
Francisco Ry. Co., 257 S.W.2d 655 
—^Winters v. Terminal R. Ass’n of 
St. Louis, 262 S.W.2d 380, 363 Mo. 
606—^Higgins V. Terminal R, R. 
Ass'n of St. Louis, 241 S.W.2d 380, 
362 MO. 264—Venditti v. St. Louis 
Public Service Co., 240 S.W.2d 921, 
362 Mo. 339—^West v. St. Louis 
Public Service Co., 236 S.W.2d 308, 
361 Mo 740—Hilton v. Thompson, 
227 S.W.2d 675, 360 Mo. 177—Grif¬ 
fith V. Gardner, 217 S.W.2d 519, 368 
Mo. 859—Hines v. W. U. Tel. Co., 
217 S.W.2d 482, 358 Mo. 782—Quig¬ 
ley V. St. Louis Public Service Oo., 
201 S.W.3d 169—^Petty v. Kansas 
City Public Service Co.. 198 S.W.2d 
684. 365 Mo. 824—Johnson v. Daw- 
idoff, 177 S.W.2d 4B7, 352 Mo. 343 
— Clark V. Powell, 175 S.W.2d 842. 
351 Mo. 1121—Rishel v. Kansas 
City Public Service Co., 129 S.W.2d 
851—Schneider v. Dublnaky Realty 
Co., 127 S.W.2d 691, 344 Mo. 664— 
Engieman v. Railway Express 
Agency, 100 S.W.2d 640, 3 40 Mo. 360 
—Jenkins v. Missouri State Life 
Ins. Co., 69 S.W.2d 666, 334 Mo. 
941—Larey v. Missouri-Kamsas- 
Texas R. Co.. 64 S.W.2d 681, 333 
Mo. 949—McDonald v. Kansas City 
Gas Co., 69 S.W.2d 37, 332 Mo. 366 
—Bergamo v. Engelhardt, App., 262 
S.W.2d 307—Fyock v. Riales, App., 
261 S.w. 2 d 102—Smith v. Gerhardt, 
APP., 220 S.W.2d 86—St. Vincent'S 
Sanitarium v. Murphy, App., 209 S. 

W. 2d 660—Hall v. Martindale, App., 
166 S.W.2d 694—Corptu juris oited 
in Keene v. City of Springfield, 
APP., 162 S.w.2d 220, 222—^Robin¬ 
son V. Kincaid, App„ 142 S.W.2d 
1083—Heathcock v. Wolfe, App., 186 
S.W.2d 106—Usona Mfg. Co. v, Shu- 
bert-Christy Corp., App., 132 S.W. 
2d 1101—Bornhoft v. City of Jeffer¬ 
son, App., 118 S.W.2d 93, opinion 
Quashed in part on other grounds 
State ex rel. City of Jefferson v. 
Sham. 124 S.W.2d 1194, 344 Mo. §7 
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—Stat« ex rel. State Highway 
Conimtssion v. Bailey, 115 S.W.2d 
17, 234 Mo.App. 168—Coker v. Arl 
J. Dillman & Son, App., 92 S.W.2d 
946—Lyons v, St. Joseph Belt By. 
Co., 84 S.W.2d 933, 232 Mo.App. 
575, certiorari quashed State ex rel. 
St. Joseph Belt Ry. Co. v. Shaln, 
108 S.W.2d 351, 341 Mo. 733—Robi¬ 
son V. Chicago Great Western R. 
Co.. APP., 66 S.W.2d 180. 

Mont.—Hampton v. Commercial Cred¬ 
it Corp., 176 P.2d 270, 119 Mont, 
476—Palmer v. Riek, 88 P.2d 16. 
108 Mont. 108—Koppang v. Sevier, 
76 P.2d 790, 106 Mont, 79—McGon- 
Igle V. Prudential Ins. Co. of Amer¬ 
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Davis V. Gibbs, 93 A.2d 206, 23 N. 
J.Super. 658 —^Petrosino v. Public 
Service Coordinated Transport, 61 
A.2d 746, 1 N.J.Super. 19—^Kauder- 
er V. McAllister Coal Co., 40 A.2d 
624, 132 N.J.Law 410—Middleton v. 
Public Service Co-ordinated Trans¬ 
port, 36 A.2d 393. 131 N.J.Law 322 
—Barbera v. John Hancock Mut. 
Life Ins. Co.. 21 A.2d 222, 127 N.J. 
Law 122—Parley v. Kearson, 3 A. 
2d 691, 121 N.J.Law 622—Evans v. 
New Jersey Central Power & Light 
Co.. 194 A. 144, 119 N.J.Law 88— 
Wlrth V. Hudson & M. R. Co, 194 
A. 143, 119 N.J.Law 26—Niles v. 
Phillips Express Co., 193 A. 183, 118 
N.J.Law 466—Poling v. Melee. 178 

A, 737, 116 N.J.Law 191—Lyon v. 
Pabricant, 172 A. 667, 113 N.J.Law 
62—Johnson v. Central R. Co. of 
New Jersey. 166 A. 180, 111 N.J. 
Law 93. 

N.M.—Chandler v, Battenfteld, 233 P. 
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319, 92 Ohio App. 411—^Rhoades v. 
City of Cleveland, App., 100 N.E. 
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jury are told that all instructions are to be con¬ 
sidered as a series or as a whoie.'^'* Where, how¬ 
ever, an instruction is complete in itself, it must 
stand or fall on its own language.^s 

§ 431. Errors and Omissions 

In accordance with the rule that, where Instructions 
considered as a whole correctly state the law, they are 
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sufficient, a charge may be auatained although a part of 
the Instructions considered alone may be erroneous or 
misleading; and an omission to state the entire law In 
one instruction is not error If the omission Is reasonably 
supplied elsewhere. 

In accordance with the rule, stated supra § 430, 
that, where instructions considered as a whole cor¬ 
rectly state the law, they are sufficient, a charge may 
be sustained although a part of the instructions con- 


—^Home Mut. Life Aas'n y. Hodges. 
80 P.2d 278, 183 Okl. 104—^Farmers’ 
Union Co-Op. Gin Co. v. Fairbanks, 
Morse & Co., 73 P.2d 1148, 181 Okl. 
336—Marathon Oil Co. v. Sanders, 
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Life St Accident Ins. Co. v. Rober¬ 
son, 68 P.2d 79'6. 180 Okl. 266-- 

O. K. Storage & Transfer Co. v. 
Hagen, 67 P.2d 796, 179 Okl. 608— 
Oklahoma Gas & Electric Co. v. 
Busha, 66 P.2d 64. 179 Okl. 606— 
Pine V. Duncan, 66 P.2d 492, 179 
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178 Okl. 131—Blew v. Chicago, R. 
I. & P, Ry. Co.. 61 P.2d 268, 177 
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Transp. Co., 67 P.2d 868. 177 Okl, 
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P.2d 865, 169 Okl. 209—Mitchell v. 
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905, 144 Pa.Super. 688—Rudy v. 
New York Life Ins. Co., 12 A.2d 
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Pa 423—Rudy v. New York Life 
Ins. Co. of New York City, Com.Pl., 
46 Dauph.Co. 1, affirmed 12 A.2d 
495. 139 PaSuper. 617—Pine v. | 

Philadelphia Suburban Transp. Co., 
Com.Pl., 34 Del.Co. 625—Sell v. 
Fahs, Com.Pl., 66 Montg.Co., 197— 
O’Shaughnesy v. Kunsman, Com. 
PI., 28 North.Co. 160—Keystone 
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Northumb.Leg.J. 332. 
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346, 64 R.I. 68. 
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2d 446, 36 Tenn.App. 88—Southern 
Fire & Cas. Co. v. Norris. 260 S.W. 
2d 785, 36 Tenn.App. 657—Clinch- 
field R. Co. V. Harvey, 64 S.W.2d 
613, 16 Tenn.App. 324—City of 

Lawrenceburg v. Dyer, 11 Tenn. 
App. 493—Tennessee R. Co. v. 
Kingsley, 10 Tenn.App. 637—Ten¬ 
nessee Cent. Ry. Co. v. Gleaves, 2 
Tenn.App. 649—^East End Tire & 
Oil Co. V. Mallory, 2 TenaApp. 101 
—Mauldin v. Otto Schwill & Co., 1 
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166 P.2d 882, 109 Utah 122—Brooks 
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Utah 220—^Walkenhorat v. Kesler, 
67 P.2d 664, 92 Utah 312. 

Vt.—Gould V. Gould, 6 A,2d 24, 110 
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Wash.—Lee & Pastes v. Continental 
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Greene, 261 P.2d 83, 43 Wash.2d 
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Freight, 266 P.2d 840, 42 Wash.2d 
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2d 742, 32 Wash.2d 73—Rowe v. 
Dixon, 196 P.2d 327, 31 Wash.2d 
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lips. 119 P.2d 664, 11 Wash.2d 483 
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64 C.J. p 964 note 65—9 C.J. p 662 
note 74. 

All tlhat Is reoLOirad of oharga is 

that, as a whole, it convey to jury a 
clear and correct understanding of 
the law; every possible opportunity 
for misapprehension need not be 
guarded against and if charge fairly 
lays down, law of the case, It la suffi¬ 
cient.—Cameron v. Evans, Minn., 62 
N.W.2d 793. 

Snbxniasioa of qnaattos of law 

In action on life policy to recover 
double Indemnity for accidental 
death, an Instruction authorizing ju¬ 
ry to find that defendant Issued a pol¬ 
icy in which plaintiff was the bene¬ 
ficiary and that defendant therein 
agreed to pay a designated sum for 
accidental death was not erroneous as 
submitting a question of law where 
that part of instruction was followed 
by everything necessary for Jury to 
find to make a case for plaintiff.— 
Gilpin v. Aetna Life Ins. Co,, 132 S. 
W.2d 686, 234 Mo.App. 666. 

44. Colo.—Guardian Life Ins. Co. of 
America v. Kortz, 125 P.2d 640, 109 
Colo. 831. 

Idaho.—Swanstrom v. Bell, 186 P.2d 
876, 67 Idaho 654. 

Ill.—Schlro V. Cummings, 63 N.B.2d 
489, 321 IllApp. 640. 

64 C.J. p 967 note 66. 

45. Wash.—Gray v. Davidson, 180 P, 
2d 841, 16 Wash.2d 267, affirmed 
186 P.2d 187, 15 Wa*h.2d 257. 
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sidered alone may be erroneous or misleading,^® supplied elsewhere, so that the charge as a whole 
and an omission to state the entire law in one in- fully and fairly presents the law applicable to the 
struction is not error if the omission is reasonably issues.^'^ The court in the particular case on ap- 
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160 P.2d 281, 65 Cal.App.2d 94— 
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Cal.App.2d 666. 
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App. 608—Fite v. Walker, 187 S.E. 
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2d 217. 148 Neb. 299. 

N.J.—Simons v. Lee, 189 A. 360. 117 
N.J.Law 370. 

N.M.—Olguin V. Thygesen, 14'3 P.2d 
685, 47 N.M. 377. 

N.C.—Colllngwood v. Winston-Salem 
Southbound Ry. Co., 69 S.E.2d 684, 
232 N.C. 192, reversed on other 
grounds 62 S.E.2d 87, 232 N.C. 724. 
N.D.—Ferderer v. Northern Pac. Ry. 

Co., 42 N.W.2d 216. 77 N.D. 169. 
Okl.—Smith v. Barry, 258 P.2d 166, 
208 Okl. 606—Oklahoma City-Ada- 
Atoka Ry. Co. v. Crabtree, 249 P. 
2d 445. 207 Okl. 327—Rogers v. 
Lassiter, 164 P.2d 632. 196 Okl. 228 
—Hart v. Lewis, 103 P.2d 65, 187 
Okl. 394—Cimarron Utilities Co. v. 
'Safranko, 101 P.2d 258, 187 Okl. 
86—Jamison v. Oklahoma Power & 
Water Co., 90 P.2d 419, 185 Okl. 
103—Sooner Distributing Co. v. 
Langley. 80 P.2d 590, 183 Okl. 2'3C— 
Helmerich & Payne v. Nunley, 64 
P.2d 1088, 176 Okl. 246—Hall & 
Briscoe v Roberts, 20 P.2d 188, 
163 Okl. 12—Hall & Briscoe v. 
Strode, 20 P.2d 186, 163 Okl. 11. 
Or.—Parmentier v. Ransom, 169 P.2d 
883, 179 Or. 17—Boardman v. Ott- 
Inger, 88 P.2d 967, 161 Or. 202. 

Pa.—Rosenberg v. Walker, 60 A.’2d 
209, 356 Pa. 378—Snyder v. Levy 
Produce Co., Com.PL, 41 Berks Co. 
119—Lane v. Rodgers, Com.PL, 31 
Dei.Co. 223. 

Tenn.—West Tennessee Power & 
Light Co. V. Hughes, 15 Tenn.App. 
37—Fidelity Bond & Mortgage Co. 
V. American Surety Co., 14 Tenn. 
App. 211—Louvier v. City of Nash¬ 
ville, 1 Tenn.App. 401—Mauldin v. 
Otto Schwill & Company, 1 Tenn. 
App. 347. 

Tex.—Finck Cigar Co. v. Campbell, 
Civ.App., 114 S.W.2d 348, affirmed 
133 S.W.^-d 769, 134 Tex. 250. 

Va.—Hall v. Hall, 23 S.E.2d 810, 181 
Va. 67. 

Wash.—Larson v. City of Seattle, 
171 P.2d 212, 25 Wa8h.2d 291— 
Herndon v. City of Seattle, 118 P. 
2d 421, 11 Wa8h.2d 88—Keilhatmer 
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v. West Coast Tel. Co., 118 P.2d 
173, 11 Wash. 2d 24—American 

Products Co. V. Villwock, 109 P.2d 
670, 7 Wash.2d 246, 132 A.L.R. 1010. 
64 C.J. p 967 note 68. 

Cure of error by other instructions 
see infra §§ 441-447. 

47. U.S.—Terminal R. Ass'n of St. 
Louis V. Fitzjohn, C.C.A.Mo., 165 
F.2d 473, 1 A.L.R.2d 290. 

Ark.—Roark Transp. v. Sneed, 68 
S.W.2d 996, 188 Ark. 928. 

Cal.—Huyck v. Merritt. 240 P.'2d 1, 
108 Cal,App.2d 775—Jones v, Har¬ 
ris, 231 P.2d 661, 104 Cal.App.2d 
347—Shook V. Beals, 217 P.2d 66, 
96 Cal.App.2d 963, 18 A.L.R.2d 919 
—Caccarno v, Swanston, 212 P.2d 
246, 94 Cal.App.2d 967—Wheeler v. 
Barker, 208 P.2d 68, 92 CaLAPp.2d 
776—McChristlan v. Popkin, 171 P. 
2d 85, 75 Cal.App.'2d 249—Dawson 
v. Boyd, 143 P.2d 373, Cl Cal.App. 
2d 471—Pletz v, Hubbard, 138 P.2d 
315, 69 Cal App.2d 124. 

Colo,—Forsythe v. McCarthy, 67 P.2d 
1, 98 Colo. 399. 

Conn.—Fierbcrg v. Moulton. 29 A. 
2d 774, 129 Conn. 536—Riley v. 
Connecticut Co., 29 A.2d 759, 129 
Conn. 654. 

Fla.—Martin v. Stone, 51 So,2d 33. 
Ga.—Haslcrig v. Wat.son. 64 S.E.2d 
413, 205 Ga. 6C8—West Lumber Co. 
V. Schnuck, 69 S K 2d 577, 85 Oa. 
App. 385-—Morrow v. Johnston, 68 
-S.E 2d 906, 85 Ga.Ap'p. 2G1—Moffett 

V. McCurry, 67 S.E.2d 807, 84 Ga. 
App. 85.3—Haywood v. Mathis, 58 
S.E 2d 209, 81 GaApp. 187—Kim¬ 
berly V. Heed, 53 S.E.2d 208, 79 Ga. 
App. 137—Harper v. Hall, 46 S.E. 
2d 201, 76 Ga App. 441. 

Idaho.—"Klam v. Koppel, 118 P.2d 729, 
63 Idaho 171. 

Ill.—Hoy V. Chicago Motor Coach Co., 
102 N.E.2d 762. 346 Ill.App. 296— 
Smith V. Seelbach, 84 N.E.2d 684, 
336 Ill.App. 480—West v. Porntt, 
48 N.E.2d 199, 318 Ill.App. 636 

—Cox V. Hrasky, 47 N.E.2d 728, 
318 Ill.App. 287—H. W. Faulkner 
& Co. V. Centralia Bottling Works, 
234 Ill.App. 9—Sells v. Grand 
Trunk Western Ry. Co., 206 Ill.App. 
45. 

Ind.—McClure v. Miller, 98 N.E.2d 
498, 229 Ind. 422. 

Iowa.—Fagen Elevator v. Pfiester, 66 
N.W.2d 677. 244 Iowa 633. 

Kan.—^Hunter v. Greer, 22 P.'2d 48'9, 
137 Kan. 772. 

Miss.—Allen v. Gibson, 20 So.2d 479, 
198 Miss. 23—Avent v. Tucker, 194 
So. 69'6, 188 Miss. 207—McKee v. 
Assad, 163 So. 799, 169 Miss. 496. 
Mo.—Hines v. W. U. Tel. Co., 217 S. 

W. 2d 482, 358 Mo. 782-JSmlth v. 
Stanollnd Pipe Line Co., 189 S.W.2d 
244, 354 Mo. 250—Chamberlain v. 
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peal must be satisfied, however, that the jury was 
not misled by the error in griving the instruction, to 
the prejudice of the complaining party,^8 and, where 
a prejudicially erroneous charge states an independ¬ 
ent and positive rule of law, the principle of con¬ 
textual interpretation does not apply.'^S 

§ 432. - Nature of Error or Omission 

Where the charge, taken as a whole, correctly statea 
the law it will not generally be held defective because 
one portion thereof is argumentative, vague, confusing, 
involved, or unclear, or because It does not state ail of 
a rule of law, or gives undue prominence to particular 
facts or theories, or is too general, too broad, or too 
narrow. 
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Where the charge, taken as a whole, correctly 
states the law, it will not, as a general rule, be held 
defective because one portion thereof is argumenta¬ 
tive,50 vague and indefinite,5^ confusing,52 jn- 
voIved,53 lacking in clarity,®* seemingly misstates 
the law®® or does not state all of a rule of law®® 
with all its modifications or qualifications,®'^ gives 
undue prominence to particular facts or theories,®® 
is too general,®o or too broad,®0 or is too narrow,®^ 
is inaccurate because of the use of a double nega¬ 
tive,®2 or is objectionable because of the use of 
Latin words.®® 


Missouri-Arkansas Coach Lines, 
173 S.W.Sd 67, 361 Mo. 203— Perry 
V. Misaourl-Kansas-Texas R. Co., 
Ui S.W.2d 332, 340 Mo. 1052—Brl- 
»taln V. Davis, App., 198 S.W.2d 
364—'Daugherty v. Spuck Iron & 
Foundry Co., App, 176 S.W.2d 46. 

Mont.-—Kvla v. Fedderson, 122 P.2d 
207, 113 Mont. 97. 

JNeb,—Shiman Bros. & Co. v. Nebras¬ 
ka Nat. Hotel Co., 18 N.W.2d 551, 
146 Neb. 47—Gorman v. Bratka, 
296 N.W. 466, 139 Neb. 84—Heme- 
man V. Wilson. 271 N.W. '346, 132 
Neb. 159—Kuhlman v. Schacht, 265 
N.W. 649. ISO Neb. 611. 

N.C.—Steelman v. Benfleld, 46 S.E.2d 
829, 2-28 N.C. 651. 

Ohio.—Humphreys v. Madden, App., 
68 !N.E.2d 662—Anderson v. City 
Cab Co.. App.. 38 N.E.2d 214. 

Okl.—Kemp v, Strnad, 268 P.2d 255— 
Magnolia Petroleum Co. v. Sutton, 
257 P,2d 307. 208 Okl. 488—John¬ 
son V. Short, 332 P.2<i 944, 204 Okl. 
«66—West V. CJopine, 198 P.2d 742, 
200 Okl. 626—Nichols v. Oklahoma 
City, 167 P,2d 174, 196 Okl. 305— 
Eagle-Picher Mining & Smelting 
Co. V. Drinkwine, 141 P.2d 66, 192 
Okl. 662—Grand River Dam Au¬ 
thority V. Martin, 138 P.2d 82, 192 
Okl, 614—^Ingram v. Oklahoma Nat. 
Bank of Clinton, 66 P.2d 406, 176 
Okl. '644. 

Pa—McCoy v. Pleisher Industrial 
Center, 60 A.2d 528. 160 Pa.Super. 
236. 

B.C.—Pruitte v. Machen, 53 S.E.2d 
866, 215 S.C. 13. 

Va.—Virginia Elec. & Power Co. v. 
Holland, 37 S.E.2d 4C. 184 Va, 893. 

Wash,—Rowe v. Dixon, 196 P.2d 327, 
31 Wash.'2d 173—Swanson v. Webb 
Tractor & Equipment Co., 167 P.'2d 
146, '24 Wash.2d 631. 

W.Va—Kaufman v. Charleston 
Transit Co., 186 S.E. 617, 117 W. 
Va 691. 

64 C.J. p 970 note 66. 

Necessity of covering entire law In 
single instruction see supra $ 329. 

As, Conn.—^Higgins v. Connecticut 
Light & Power Co., 30 A.2d 388, 129 
Conn. 606. 


III.—Olson V. Peter Pan Bakery, 78 N. 

E.2d 843. 2'34 Ill.App. 208. 

64 C.J. p 970 note 69. 

Total Impact or impression on jtury 
In con.struing charge as a whole. 
It must be scrutinized and te.sted 
from standpoint of Its total Impact 
or Impression on jury, and. If as a 
whole, its impact gives jury errone¬ 
ous conception of controlling prin¬ 
ciples of law, It cannot be defended 
and be found sufficient as a whole by 
careful analysis of technical relation¬ 
ships of its various provisions to 
each other when such relationships 
would not reasonably have been ap¬ 
parent to Jury.—Zurko v. Gilquist, 
Minn., 62 N.W.2d 351. 

Xastmotlon as a whole coafnaing 
Where court at first erroneously 
stated the condition on which plain¬ 
tiff would be entitled to a verdict 
but in the latter portion of the charge 
gave a correct instruction, and also 
I refused a substantially correct and 
seasonably tendered request by way 
of correction, the instruction as a 
whole tended to the confusion of the 
Jury, and was error.—Employers Lia¬ 
bility Assur. Corp. v. Farquharson, 
188 S.W.2d 966, 182 Tenn. 642. 

49. N.C.—^Allen v. Edna Cotton Mill, 
150 S.E. 667, 198 N.C. 39. 

50. Ga.—Scarborough v. Walton, 136 
S.E. 830. 36 Ga-Apip. 428. 

Mass.—Buckley v. Frankel, 169 N.E. 

459, 262 Ma.ss. 13. I 

' 51. Mo.—Mueller v. Schlen, 176 S.W. 

' 2d 449. 352 Mo. 180. j 

Neb,—Brown v. Hyslop, 45 N.W.2d 
I 74-3, 163 Neb. 669—Myers v. Wlll- 
meroth, 39 N.W.2d 4-23. 161 Neb. 
712. 

04 C.J. P 971 note 67. 

52. Okl.—Essary v. liowden, 116 P. 
2d 712, 189 Okl. 257, certiorari de¬ 
nied 62 S.Ct. 489, 315 U.S. 788, 86 
L.Ed. 1199, rehearing denied '62 S. 
Ct. 638, 315 U.S. 828, 86 UEd. 1223. 

64 C.J. p 971 note 68. 

53. Conn.—^Appeal of Wheeler, 100 j 

A. 13, 91 Conn. 388. ‘ 

64, Mich.—Pembor v. Marcus, XI N. j 
W.2d 889, 307 Mich, S79. 1 
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Mo.—Mueller v. Schien, 176 S.W.2d 
449, 352 Mo. 180—Kuba v. Nagel, 
App.. 124 S.W.2d 597. 

Okl.—Koenig v, Hubbard, 163 P,2d 
636, 196 Okl. 149. 

64 C.J. p 971 note 70. 

Pailure to distinguish hetweeu plain, 
tiff as personal representative 
and widow of deoedent 
I In death action by widow of de¬ 
ceased, where instructions as a whole 
! clearly set forth who plaintiff was 
and in behalf of whom action was 
brought, failure of one instruction to 
make a clear distinction between 
plaintiff as personal representative 
[ of estate of deceased and as widow 
of deceased was harmless.—Bush v. 

I James, 40 N.W.2d 667, 152 Neb. 189. 

65. Tenn.—Power Packing Co. v. 
Borum, 8 Tenn.App. 162. 

64 C.J. p 971 note 71. 

66. Cal.—Domjanov v. Pacific Elec¬ 
tric Ey. Co., 163 P,2d 382. 66 Cal. 
App.2d 928, 

Idaho.—Borland v. City of Hailey, 101 
P.2d 17. 61 Idaho 333. 

Neb.—Schram v, Lrowden, 15 N.W.2d 
42, 144 Neb. 861. 

Tenn.—Louvier v. City of Nashville, 
1 Tenn.App. 401. 

64 C.J. p 971 note 72. 

67. Ark.—Arkansas Baking Co. v. 
Aaron. 166 SW.2d 14, 204 Ark. 990. 

64C.J. P 971 note 73. 

58. Va.—Southern Ry. Co. v. Grubbs, 
80 S.E. 749, 116 Va. 876. 

64 C.J. p 971 note 74. 

69. Mo.—Moffett Bros. & Andrews 
Commission Co. v. Kent, 5 S.W.2d 
396. 

60. Ind.—Powell v. Ellis, 105 N.E.2d 
348, 122 Ind.App. 700. 

64 C.J. P 971 note 76. 

61. Ind.—Powell v. Ellis, lOB N,E.2d 
348, 122 Ind.App. 700. 

64 C.J. p 972 note 77. 

63. Ga—Crozler v. Goldman, 111 S. 

B. 666, 153 Ga 162. 

64 C.J. p 972 note 78. 

63. Ind.—Indianapolis Traction & 
Terminal Co. v. Thornburg, 125 N. 
E. 57, 74 Ind.App. 642. 

64 C.J. p 972 note 79. 
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Improper or erroneous use of terms or phrases 
in a particular portion of the charge is, as a general 
rule, not ground for complaint where the instruc¬ 
tions as a whole remedy the error.®^ Thus, where 
the charge is not objectionable as a whole, ordi¬ 
narily it will not be rendered fatally defective be¬ 
cause of a stenographic error in using “insufficient” 
for “sufficient,”®® or the inadvertent use of the 
word “defendant” instead of “plaintiff,”®® or “plain¬ 
tiff” instead of “deceased,”®7 or instead of the 
name of an infant for whom plaintiff is suing as 
next friend.®* 
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§ 433. Issues and Theories of Case 

If the charge as a whole Is « fair and complete 
presentation of the issues and theories Involved, error 
cannot, as a general rule, be predicated on a portion of 
the charge. 

In accordance with the rules hereinbefore stated, 
if the charge as a whole is a fair and complete 
presentation of the issues and theories involved, 
error cannot, as a general rule, be predicated on a 
portion of the charge.®^ 


64. U.S.—Colley V. Standard Oil Co. 

of N. J., C.C.A.S.C., 167 F.2d 1007. 
Ala.—^American Discount Co. v. 
Wyckroff, 191 So. 790, 29 Ala.App. 
82. 

Cal.—Pietryzk v. Dollar S. S. Lines, 
88 P.2d 783, 31 Cal.App.2d 684— 
Mayfleid v. Fidelity & Casualty Co. 
of New York. 61 P.2d 83, 16 Cal. 
App.2d 611. 

Go,—Southern Bell Tel. & Tel. Co. v. 
Bailey, 67 S.E.2d 837, 81 Ga.App. 
20 . 

64 C.J. p 972 note 80. 

85. S.C.—Beaufort Truck Growers’ 
Ass'n V. Seab6ard Air Line Ry. Co., 
132 S.E. 819. 134 S.C. 4T4. 

66. Ga.—Central of Georgia. Ry. Co. 

V. Hartley, 103 S.E. 269, 26 Ga,App. 
110 . 

64 C.J. P 972 note 82. 

67. Neb.—^Albrecht v. Morris, 136 N. 

W. 48, 91 Neb. 442. 

64 C.J. p 972 note 83. 

68. Tex.—PecoB & N. T. Ry. Co. v. 
Trower, 130 S.W. 688, 61 Tex.Civ. 
App. 63. 

64 C.J. p 972 note 84. 

69. U.S.—United Elec. Radio & 
Mach. Workers of America v, Oliv¬ 
er Corp., C.A,Iowa, 206 F.2d 376— 
Bucher v. Krause, C.A.Ill., 200 F.2d 
576, certiorari denied Krause v. 
Bucher, 73 S.Ct. 1141, 345 U.S. 997, 
97 L.Ed. 1404, rehearing denied 74 

S.Ct. 17, 346 U.S. 842, 98 L.Ed. -- 

—Newman v. Baltimore & O. R. Co., 

C.A.Pa., 191 F.2d 660—Kimball 
Laundry Co. v. TJ, S., C.C.A.Neb., 
166 F.2d 856, reversed on other 
grounds 69 S.Ct. 1434, 338 U.S, 1, 93 
L.Ed. 1765, 7 A.L.R.2d 1280—Mar¬ 
cus Loew Booking Agency v. Prin¬ 
cess Pat, Limited, C.C.A.Ill., 141 
F.2d 152—Emanuel v. Kansas City 
Title & Trust Co., C.C.A.Mo.. 127 
F.2d 176—Lindback v. Milter, C.C. 
A.Pa., 70 F.2d 454—Maryland Cas¬ 
ualty Co. v. Seay, C.C.A.Tex., 67 F. 
2d 819, certiorari denied 54 S.Ct. 
661, 291 U.S. 685, 78 L Ed. 1072— 
Shane v. Commercial Casualty Ins. 
Co.. D.C.Pa., 48 F.Supp. 151, af¬ 
firmed, C.C.A., Shane v. Barger, 132 
P.2d 644—Manley v. Northumber¬ 
land County, D.C.Pa., 82 F.Supp. 
775. 


Ala.—John Hancock Mut. Life Ins. 
Co. V. Schroder, 180 So. 327, 236 Ala. 
656—Pryor v. Limestone County, 
160 So. 700, 230 Ala. 295—Pruden¬ 
tial Ins. Co. V. Calvin, 148 So. 837, 
227 Ala. 146—^American Surety Co. 
of N. Y. v. Hooker. 58 So. 2d 469, 36 
Ala.App. 39, certiorari denied 68 So. 
2d 478, 267 Ala. 238. 

Ark—Warren v. Merchants & Plant¬ 
ers Bank & Trust Co., 178 S.W.2d 
678, 206 Ark. 1073. 

Cal.—Zuckerman v. Underwriters at 
Lloyd’s. London. 267 P.2d 777, 42 
Cal.2d 460—Klett v. Security Ac¬ 
ceptance Co., 242 P.2d 873, 38 Cal 2d 
770 —Associated Tel. Co. v. Green- 
man, 244 p,2d 16, 111 Cal.App.2d 
193—Kim v. Chinn. 133 P.2d 677, 
66 CaI.App.2d 857—Valentin© v. 
Provident Mut. Life Ins. Co. of 
Philadelphia, 65 P.2d 1243, 12 Cal. 
App.2d 616. 

Colo—Clark v. Hicks, 252 P.2d 1067, 
127 Colo. 26. 

Conn.—Shapiro & Son Const. Co. v. 
Battaglia, 83 A.2d 204, 138 Conn. 
238—^Silver v. Indemnity Ins. Co. 
of North America, 79 A.2d 365, 137 
Conn. 626—^Lemmon v. Paterson 
Const. Co., 76 A.2d 386, 137 Conn. 
158—Blake v. Torrington Nat. Bank 
& Trust Co., 87 A.2d 241. 130 Conn. 
707—C. I. T. Corporation v, Deer- 
Ing, 176 A, 663, 119 Conn. 347. 

D.C.—Bollt V. Morgensteln, Mun.App., 
81 A.2d 666. 

Fla.—^Klllen v. Olson, 69 So.2d 624— 
Police & Firemen's Ins. Ass’n v. 
Hines, 183 So 831. 134 Fla. 298. 
Ga.—White v. Griggs, 80 S.E.2d 163, 
210 Ga. 364—Pruitt v. Lynch, 67 S. 

E.2d 758, 208 Go. 638—^Kerce v. 
Bell, 65 S.E.2d 692, 208 Ga. 131— 
Boatright V. Smith, 65 S.B.2d 689, 
208 Ga. 158—McDonald v. Wimpy, 
50 S.E 2d 347, 204 Ga. 617—Patrick 
V. Holliday, 36 S.E.2d 769, 200 Ga. 
269—Wills V. Purcell, 32 S.E.2d 
392, 198 Ga. 666—Howell v. Bow¬ 
den, 30 S.E.2d 887, 198 Go. 57— 
Kinsey v. Avans, 26 S.E.2d 787, 196 
Ga, 428—Davis v, Wright, 21 S.E. 
2d 88, 194 Ga. 1—Horton v. John¬ 
son, 15 S.E 2d 606, 192 Ga. 338— 
U. S. Fidelity & Guaranty Co. v, 
Toombs County, 1 S.E.2d 411, 187 
Ga. 644—Sharp v. Autry, 199 S.E. 
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129, 186 Ga. 805—Thompson v. 

Harris, 182 S.E. 903, 181 Ga. 496— 
Harmon v. Givens, 77 S.E.2d 223, 
88 Go.App. 629—Walker v. Smith, 
74 S.E.2d 874, 87 Ga App. 617— 
Hay'sllp V. Long. 71 S.E.2d 862, 86 
GaApp. 482—Bulce v. Smith, 59 S. 
E.2d 676, 81 Ga.App, 668—Independ¬ 
ent Life & Accident Ins. Co. v. 
Hopkins, 66 S.E.2d 177, 80 Ga.App. 
348—Brandt v. Eckman, 52 S.E.2d 
665, 79 Ga.App. 47—State Highway 
Board v, Coleman, 60 S.E.2d 262, 78 
Ga-App, 64—Fulcher v. Fulcher, 43 
S.E.2d 688, 75 Ga.App, 480—Rodney 
v, Levine, 42 S E.2d 644, 76 Ga.App. 
137—Bethea v. Dixon, 39 S,E.2d 662, 
74 Ga.App. 267 — ^Wood v. Planzer, 
37 S.E.2d 813, 73 Ga.App. 731—Mc¬ 
Coy V. Scarborough, 37 S.E.2d 221, 
73 Ga.App. 619—Bellamy v. Geor¬ 
gia Power Co., 27 S.E.2d 783, 70 
Ga.App. 176—Exposition Cotton 
Mills V. Crawford, 19 S.E.2d 836, 67 
Ga.App. 135—Mutual Life Ins. Co, 
of New York v. Rackley, 17 S.E.2d 
190, 66 Ga.App. 89—^Harris v. 

Southeastern Printers Supply Co., 
2 S.E.2d 184, 69 Ga.App. 729— 

Southern Distributors v. Jax Ice & 
Cold Storage Co., 190 S E. 198, 66 
Ga.App. 335—Lewis v. Tatum, 189 
S.E. 376, 65 Ga.App. 24. 

Idaho.—Koehler v. Stenerson, 260 P. 
2d 1101, 74 Idaho 281—Puget Sound 
Nat Bank of Tacoma v. C. B. 
Lauch Const Co., 246 P 2d 800, 73 
Idaho 68—Molyneux v. Twin Falla 
Canal Co., 35 P.2d 651, 64 Idaho 
619, 94 A.LR. 1264. 

Ind.—Carter v. .®tna Life Ins. Co., 
27 N.E.2d 75, 217 Ind. 282—Al¬ 
bright V. Hughes, 26 N.E.2d 676, 107 
Ind.App. 661—W. U. Tel. Co. v. 
Mart. 17 N.E,2d 600, 106 Ind.App. 
690. 

Iowa.—Olsen v. Corporation of New 
Melleray, 60 N.W.2d 832—Wess- 
man v. Sundholm, 291 N.W. 137, 
228 Iowa 344. 

Kan.—Alexander v. Wehkamp, 232 P. 

2d 440, 171 Kan. 285. 

Ky.—Hamilton v. Taylor, 249 S.W.2d 
730. 

Mass.—^New England Novelty Co. v. 
Sandberg, 64 N.E.2d 915, 815 Mass. 
739, certiorari denied 66 S.Ct 63. 
323 U.S. 740. 89 L.Ed. 598, rehear- 
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This rule has been applied to particular charges 
which, standing alone, might be objectionable as 
not applicable to the pleadings,"^® issues,or evi- 
dence,72 or because they ignore issues or theories^^ 
or defenses,or withdraw issues'^® or evidence,*^® 
or because they are inartificial,'^'^ or refer to aban- 
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doned causes of action,or are on issues on which 
no recovery could be based.’^® The rules have also 
been applied to instructions on the issue of accord 
and satisfaction,®® compromise and settlement,®^ 
fraud,®2 illegality of instrument sued on,®® probable 
cause,®^ self-defense,®® statute of limitations,®® tes- 


tns denied 65 S.Ct 128, 323 U.S. 815, 
89 L-Kd. 648. 

Mich.—In re Paquln’s Estate, 43 N.W. 

2d 868, 328 Mich. 298. 

Miss.—Service Fire Ina. Co. v. Craft, 
67 So,2d 874—Standard L.ife Ins. 
Co. of the South v. Poster, 49 So. 
2d 891, 210 Miss. 242—State, for 
use of Kelley, v. Tear wood, 37 So. 
2d 174, 204 Miss. 181. 

Mo.—Clark v. Powell, 176 S.W.2d 842, 
361 MO. 1121—^Jacobs v. Danclger, 
180 S.W.2d 588, 344 Mo. 1042, cer> 
tiorarl denied Danclarer v. Jacobs, 
60 S.Ct. 144, 308 U.S. 607, 84 Ii.Ed, 
607—Fyoek v. RlaJes, App., 261 S. 
W.2d 102—Cleslinskl v, Clark, App., 
223 S.W.2d ISS—Luechtefeld v. 
Marglous, App., 176 S.W.2d 674— 
Daugherty v. Spark Iron & Foun¬ 
dry Go., App., 176 S.W.2d 46—^Brunn 
V. Ellfeldt Hardware & Machinist 
Supply Co., App., 83 S.W.2d 147. 
Neb.—Calkins v. Techout, 7 N.W.2d 
715, 142 Neb. 788. 

N.H.—'Daniels v. Barker, 200 A 410, 
89 N.H. 416. 

N.T.—McGovern v. Weis, 39 N.T.S,2d 
116, 266 App.Div. 367, reargument 
denied 41 N.Y.S.2d 189, 266 App, 
Div. 712. 

N.C.—Vincent v. Woody, 76 S,E.2d 
366, 238 N.C. llS—Yadkln Valley 
Motor Co. V, Home Ins. Co. of New 
York, 16 S.E.2d 847, 220 N.C. 168 
—Carpenter v. Boyles, 196 S.E. 860, 
213 N.C. 432—Smith v. Equitable 
liife Aesur. Soc. of U. S., 171 S.E. 
346, 206 N.C, 387. 

Ohio.—Tanski v. White, 109 N,E.2d 
319. 92 Ohio App. 411. 

Okl.—^Equitable Life Assur. Soc. of 

U. S. V. Neale. 268 P.2d 664—Smith 

V. Barry, 258 P.2d 166, 208 Okl. 

606—Johnson v. Short, 232 P.2d 944, 
204 Okl. 666—^Rosier v. Metropoli¬ 
tan Life Ins. Co., 168 P.2d 302, 197 
Okl. 86—Davis v. Curry, 167 P.2d 
73, 196 Okl. 677—^Farmers’ Union 
Co-op. Gin Co. V. Fairbanks, Morse 
& Co.. 73 P.2d 1148, 181 Okl. 836— 
Indian Territory Illuminating Oil 
Co. V. Adams, 64 P.2d 708. 179 Okl. 
129—Mitchell v. Vogele, 266 P. 906, 
125 Okl. 176. 1 

I*a, —Angelcyk v. Angelcyk, 80 A.2d 
768, 867 Pa. 881— Wainsteln v. 

Equitable Life Assur. Soc., 178 A. 
602, 818 Pa. 428— Walters v. West¬ 
ern & Southern Life Ins. Co., 178 
A 499, 318 Pa 382—Keller v. Porta 
94 A.2d 140, 172 PaSuper. 661— 
Mort Co. V. Paul. 76 A.2d 446, 167 
PaSuper. 632—Rudy v. New York 
Life Ins. Co.. 12 A.2d 496, 139 Pa 
Super. 617—Brewer v. Blue Moun¬ 


tain Consol. Water Co., 191 A. 408, 
126 Pa.Super. 653. 

R. I.—Vlsglllo V. Schoof, 105 A2d 470 
— Smith V. Roberge, 64 A.2d 385, 73 
B.I. 296—Monroe v. Beival, 167 A 
707, 63 R.I. 487. 

S. C.—Cartwright v. Herald Pub. Co., 
68 S.E.2d 416, 220 S.C. 492—Pelot V. 
Davlson-Paxon Co.. 62 S E.2d 96, 
218 S.C. 189—Stanley v. Beechsm, 

62 S.E.2d 413, 214 S.C. 327—Porter- 
Constructors v. Dixon Motor Serv¬ 
ice Co.. 172 S.E. 419, 171 S.C. 396. 

Tenn.—Southern Fire & Caa. Co. v. 
Norris, 250 S.W.2d 785, 35 Tenn. 

I App. 667—^Darnell v. McNichols, 
122 S.W.2d 808, 22 Tenn.App. 287. 
Tex.—State v. Carpenter, Civ.App., 

I 66 S.W.2d 219, reversed on other 
grounds 89 S.W.2d 194, 126 Tex. 
604, rehearing denied 89 S.W.2d 979, 
126 Tex, 604. 

I Utah.—Wilson v. Oldroyd, 267 P.2d 
769, 1 Utah2d 362. 

I Wash.—Swanson v. Webb Tractor & 
Equipment Co., 167 P.2d 146, 24 
Wash.2d 631. 

64 C.J. p 972 note 86. 

70. Ga—^Weathers Bros. Transfer 
Co. v. Jarrell. 33 S.E.2d 806, 72 Oa. 
App. 317. 

Mo.—Morris v. Equitable Assur. Soc. 
of U. S.. 102 S.W.2d 669, 340 Mo. 
709. 

64 C.J. p 974 note 87. 

71. Mo.—Morris v. Equitable Assur. 
Soc. of U. 8., supra 

Okl.—Oklahoma Tax Commission v. 

Price, 167 P,2<3 $73, 197 Okl. 1. 

64 C.J. p 974 note 88. 

73. Ga,—Fite v. McBntyre. 49 S.E. 
2d 159, 77 QaApp. 686—Weathers 
Bros. Transfer Co. v. Jarrell, 33 S. 
E.2d 806, 72 GaApp. 317. 

Mo.—Morris v. Equitable Assur. Soc. 
of U. S„ 102 S.W.2d 669, 340 Mo. 
709—Luechtefeld v. Marglous, App., 
176 SW.2d 674—Robinson v. Kin¬ 
caid, App., 142 S.W.2d 1083. j 

64C.J. p 974 note89. ' 

73. Cal.—^Beni v. Abrons, 19 P.2d I 
623, 130 CahApp. 206. 

Ga—Lewis v. Tatum, 189 S.E. 376, 
66 GaApp. 24. 

Mo.—Morris v. Equitable Assur. Soc. 
of U. S.. 102 S.W.2d 669, 340 Mo. 
709—Daugherty v. Spark Iron & 
Foundry Co., App., 175 8.W.2d 46. 
R.I,—^Monroe v. Beival, 167 A 707, 

63 R.I. 487. 

84 C.J. p 974 note 90. 

74k. Ark.—^Natural Gas St Fuel Corpo¬ 
ration V. Alotto, 11 S.W.2d 769, 178 
Ark. 461. 

64 C.J. p 974 note 91. 
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Paiinre to put proper empliasis on de¬ 
fease 

Where Instructloa if standing 
alone, was objectionable on ground 
that it did not put proper emphasis 
on defendants’ defense, but other in¬ 
structions were given that were suf¬ 
ficient In statement of defendant’s 
theory of the case, and there was no 
substantial error In the Instruction 
as a whole, there was no reversible 
error,—Logan v. Jacobs, 119 P.2d 53, 
189 Okl. 617. 

78. Ga—^Bassett v. Hunter, 53 S.E. 

2d 909. 206 Ga 417. 

64 C.J. p 974 note 92. 

7e. Cal.—In re Johnson’s Estate, 262 
P. 1049, 200 Csl. 299. 

77. Mo.—^Kegan v. Park Bank of St. 
Joseph, 16 S.W.2d 333, 820 Mo. 623. 

78. Colo.—^Wertz v. ’Ijawrence, 195 
P. 647, 69 Colo. 640, 

79. Tex.—^American Freehold Land 
Mortg. Co., of London, Limited v. 
Brown, 118 S.W. 1106, 64 Tex.Clv. 
App. 448. 

80. Arlz.—Green v. Huber, 184 P.2d 
662, 66 Ariz. 116. 

Ga—McBntyre v. Adams, 74 S.E. 2d 
737, 209 Ga. 668—Scott v. Imperial 
; Hotel Co., 42 S.E.2d 179, 76 Ga 
I App. 91. 

' Mo.—Ellis V. Mansfield, 266 S.W. 165, 

! 215 Mo.App. 292. 

,81. Mo.—Viles v. Vlles. App.. 190 
S.W. 41. 

I 82. Ga.—Bassett v. Hunter, 63 S.E. 
2d 909, 206 Ga 417. 

I Ohio.—Flynn v. Sharon Steel Corp., 
60 N.E.2d 819, 142 Ohio St. 146. 

Pa—De Rosa v. Equitable Life As¬ 
sur. Soc. of U. S., 33 A.2d 496. 163 
Pa.Super. 33. 

64 C.J. p 974 note 99. 

83. Ga—Third Nat. Bank of Fitz¬ 
gerald V. Baker, 91 S.E. 346, 19 Ga 
App. 208. 

84. Ala.—^American Sur. Co. of N. 
Y. V. Hooker. 68 So.Sd 4S9, 36 Ala. 
App. 39, certioraarl denied 68 So. 2d 
478, 257 Ala 238—Casino Restau¬ 
rant V. McWhorter, 46 So.2d 682, 
86 AJaApp. 332. 

Cal.—Sandoval v. Southern Cal. En¬ 
terprises, 219 P.2d 928, 98 Cal.App. 
2d 240. 

Ohio.—Thomas v. P. St R. Lazarus & 
Co., App., 67 N,B.2d 198. 

64 C.J. p 974 note 2. 

85t Ala.—^Puhrman v. Wolf, 96 So. 
193, 209 Ala. 291. 

86. Mo.—Blackmore v. Sisson, App., 
139 S.W.2d 1084. 
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tamentary capacity,*^ undue influence,* 8 and waiv¬ 
er.*® 

The rule has been held inapplicable where a ver¬ 
dict is authorized on an instruction purporting to 
cover the whole case but which omits an essential 
element of the cause of action,®® or which omits 
references to the defenses pleaded and in evi¬ 
dence,®^ or which ignores a material issue on which 
the evidence is in conflict.®® So, where an in¬ 
struction, in express and positive terms, excludes 
material evidence from the consideration of the jury 
it is controlling,®® and, it has been held, there is 
no reconciling it with other instructions.®^ 


89 C.J.S. 

§ 434. -Negligence, Contributory Negli¬ 

gence, and Assumption of Risk 

a. Negligence 

b. Contributory negligence 

c. Assumption of risk 

a. Negligence 

Instructions on the Issue of negligence are, as a 
general rule, aufflclent If, when considered together, they 
fully and fairly present the case. 

In accordance with the general rules hereinbefore 
stated, instructions on the issue of negligence are, 
as a general rule, sufficient if, when considered to¬ 
gether, they fully and fairly present the issue.®* 


Tex.—^Wrighton v. Butler, 128 S.W. 
472, 60 Tex.Clv.App. 646. 

87. Cal.—In re Volen’e Estate, 262 
P.2d 658, 121 Cal.App.2d 161. 

Ga.—Bassett v. Hunter, 63 S.E.2d 909, 
205 Ga. 417—Brazil v. Roberts, 32 
S,E.2d 171, 198 Ga. 477—Ellis v. 
Britt, 182 S.E. 696, 181 Ga. 442. 

64 C.J. p 974 note 6. 

88. R.I.—Deighan v. Hanaway, 14 A- 
2d 811, 65 R.r. 322. 

64 C.J. p 975 note 6. 

89. U.S.—Marcus Loew Booking 
Agency v. Princess Pat, Limited, C. 
C.A.I11, 141 F.2d 152. 

Minn.—Engstrom v. Farmers & Bank¬ 
ers Life Ins. Co., 41 N.W.2d 422, 
230 Minn. 308. 

S.C.—McGuinn v. .<Etna Life Ins. Co., 1 
171 S.E. 793, 171 S.C. 136. 

64 C.J. p 975 note 7. 

80. Mo.—^Willard v, Bethurem, App., 
234 S.W.2d l8-~Walker v. White, 
178 S.W. 264, 192 Mo.App. 13. 

81. Mo.—Usona Mfg. Co. v. Shubert- 
Christy Corp., App., 132 S.W.2d 
1101 . 

99. Ark.—Hearn v. East Tex. Motor 
Freight Lines, 241 S.W.2d 259, 219 
Ark. 297—W. C. Nabors Co. v. Ball 
Chevrolet Co.. 146 S.W.2d 25. 201 
Ark. 486—Missouri Pac. Transp. 
Co. V. Howard, 143 S.W.2d S88, 201 
Ark. 6. 

83. Idaho.—Shallis v. Plorlto, 240 P. 
932, 41 Idaho 653. 

Miss.—Waddle v. Sutherland, 126 So. 
201, 166 Miss. 540. 

84k. Miss.—^Waddle v, Sutherland, 
supra, 

88 . U.S.—Cagle v. McQueen, C.A. 
Tex,, 200 F.2d 186, certiorari denied 
74 S.Ct. 26, 346 U.S, 815, 98 L.Ed. 

-^Dostal V. Baltimore & O. R. 

Co., C.A.Pa., 189 F.2d 352—Turner 
County, S. D. V. Miller. C.A.S.D., 170 
F.2d 820, certiorari denied 69 S.Ct. 
666. 336 U.S. 925. 93 L.Ed. 1087— 
Dyess v. W. W. Clyde & Co., C.C.A. 
Utah. 132 F.2d 972—Western Prod¬ 
uce Co. V. Folllard, C.C.A.Tex., 93 
F.2d 688—Affolder v. New York, C. 

& St, U R. Co.. D.C.Mo., 79 F.Supp. 


365, set aside on other grounds. C. 
A., 174 F.2d 486, reversed on other 
grounds 70 S.Ct. 609, 339 U.S. 96. 94 
L.Ed. 683. 

Ala,—Birmingham Electric Co. v. 
Shelton. 163 So, 633, 231 Ala. 110. 

Ark.—Pinkerton v. Davis, 207 S.W.2d 
742, 212 Ark. 796. 

Cal.—Cope V, Davison, 180 P.2d 873, 
30 Cal.2d 193, 171 A-L.R. 667—Mar¬ 
tens V. Redi-Spuds, Inc., 247 P.2d 
606, 113 Cal.App.2d 10—Bazzoli v. 
Nance’s Sanitarium, 240 P.2d 672, 
109 Cal.App.2d 232—Huyck v. Mer¬ 
ritt. 240 P.2d 1. 108 Cal.App.2d 776 

I —Shook V. Beals. 217 P.2d 56, 96 
Cal,App.2d 963, 8 A.L.R.2d 919— 
Caccamo v. Swanston, 212 P.2d 246, 

1 94 Cal.App.2d 967—Burr v. Goss, 

205 P.2d 61, 91 CaI.App.2d 361— 

> Smith V. Deutsch. 200 P.2d 802, 89 
Cal.App.2d 419—Bischell v. State, 
167 P.2d 41, 68 Cal.App.2d 557— 
Astone V. Oldfield, 166 P.2d 398, 67 
Cal.App.2d 702—Florine v. Market 
Street Ry. Co., 149 P.2d 41, 64 Cal.' 
App.2d 681—McNear v. Pacific 
Greyhound Lines, 146 P.2d 34, 63 
Cal.App.2d 11—^Holibaugh v. Kish- 
ero Ito, 69 P.2d 871, 21 Cal.App.2d 
480—^Nelson v. Westergaard, 19 P. 
2d 867, 130 Cal.App. 79. 

Conn.—Clark v, George B. Wueste- 
feld Co., 46 A.2d 841, 132 Conn. 663 
—Ingenerl v. Makris, 37 A.2d 865, 
131 Conn. 77—^Rode v. Adley Ex¬ 
press Co., 83 A.2d 329, 130 Conn. 
274—Stanco v. H. L. Green Co., 17 
A.2d 512, 127 Conn. 422—Flerberg 
V. Whitcomb, 177 A 136, 119 Conn. 
890—Darrow v. Flelschner, 169 A. 
197, 117 Conn. 618—^Distefano v. 
Universal Trucking Co., 164 A. 492, 
116 Conn. 249. 

Fla.—Seaboard Air Line R. Co. v. 
Martin, 66 So.2d 609—Martin v. 
Stone, 61 So.2d 33—^Russell v. Pow¬ 
ell, 10 So.2d 907, 162 Fla. 102. 

Ga,—^Womack v. Central Ga. Gas Co., 
70 S.E.2d 398, 85 Ga.App. 799— 
City Council of Augusta v. Ham¬ 
mock, 69 S.E.2d 834, 85 Ga.App. 654 
—Moffett V. McCurry, 67 S.E.2d 807, 
84 Ga.App. 863—Atlanta & W. P. R. 
Co. V. Creel. 47 S,E.2d 762, 77 Ga. 
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App, 77—Louisville & N. R. Co. v. 
Patterson, 42 S.E 2d 171, 76 Qa. 
App. 11—Ergle v. Davidson, 29 S. 
E.2d 445, 70 Ga.App. 704—Richter 
V. Atlantic Co, 16 S.E.2d 269, 66 
Ga.App. 606—Smoky Mountain 
Stages V. Wright, 8 S.E.2d 463, 62 
Ga,App, 121—Brooks v. Carver, 190 
S.E. 389. 65 Ga.App. 362—Georgia 
Power Co. v. Jones, 188 S.E, 666, 64 
Ga.App. 678—General Oil Co. v. 
Crowe, 187 S.E, 221, 64 Ga.App. 139 
—Central of Georgia Ry. Co. v. 
Leonard, 176 S.E. 137, 49 Ga.App. 
689. 

Ill.—Ashby V. Irish, 118 N.B.2d 43, 2 
1 Ill.App. 2 a 9—Town of Little Mack- 
I inaw V. Chism, 101 N.E.2d 866, 344 
I Ill.App. 682—Wilson v. Hobrock, 
100 N.E.2d 412, 844 Ill.App. 147— 
De Frates v. Rowland, 93 N.E.2d 

153, 341 in.App. 69. 

Ind.—Stinebaugh v. Lucid, 7 N.E.2d 
69, 103 Ind.App. 690—Gaines v. Tay¬ 
lor, 186 N.E. 297, 96 Ind.App. 878. 
Iowa.—Ganzhorn v. Reep, 12 N.W.2d 

154, 234 Iowa 495—Swan v. Dailey- 
Luce Auto Co., 293 N.W, 468, 228 
Iowa 880. 

Ky.—Davis v. McFarland, 265 S.W,2d 
66—Louisville & N. R. Co. v. Bell, 
126 S.W.2d 289, 276 Ky. 778— 

Fultz’ Adm’r v. Williams. 99 S.W. 
2d 808, 266 Ky. 661. 

Mass.—^Mulkern v. Eastern S. S. 
Lines. 29 N.E.2d 919, 307 Mass. 609 
—Forra v. Hume, 194 N.E. 801, 289 
Mass. 266—Roland v. Kilroy, 184 N. 
E. 367, 282 Mass. 87. 

Mich.—Gibson v. Traver, 44 N.W.2d 
834, 828 Mich. 698—^Pltzcharles v. 
Mayer, 278 N.W. 788, 284 Mich. 122. 
Minn.—Jurgensen v. Schlrmer 
Transp. Co., 64 N.W.2d 630—Mug- 
genburg v. Leighton, 68 N.W.2d 
633—Cohen v. Hlrsch, 42 N.W.2d 
61, 230 Minn. 612—Kapla v. Lehtl. 
30 N.W.2d 686, 226 Minn. 826—Tim¬ 
merman V. March, 271 N.W. 697, 
199 Minn. 376. 

Miss.—Southern Beverage Co. v. Bar- 
barin, 69 So.2d 396—Rawlings v. 
Royals, 58 So.2d 820, 214 Miss. 335 
—Gulf Transport Co. v. Allen, 46 
So.2d 436, 209 Miss. 206. 
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These rules have been applied to instructions as to vis major,®® unavoidable accident,®® implied in¬ 
to the duty or degree of care owed by defendant vitation,! proximate cause,® and liability of joint 
generally,®® or in case of sudden emergency,as 


Mo.— McDill V. Terminal R. R. Ass’n 
of St. Louis, 268 S.W.2d 823—West 

V. St. Louis Public Service Co., 236 
S.W.2d[ 308, 361 Mo. 740—Rinder- 
knecht V. Thompson, 220 S W.2d 69, 
359 Mo. 21—Oonnole v. East St 
Louis & S. Ry. Co„ 102 S.W.2d 681. 
340 Mo. 690—Oliver v. Morgan, 73 
S.W.2d 993—Williams v. St. Louis 
Public Service Co., 73 S.W.2d 199, 
336 Mo. 336—Jenkins v. Missouri 
State Life Ins. Co.. 69 S.W.2d 666, 
334 Mo. 941 — Young v. Anthony, 
App., 241 S.W.2d 17, reversed on 
other grounds, Sup., 248 S.W.2d 
864—Jenicek v. Harrlgan, App., 217 
S.W.2d 764—Setser v. St. Louis 
Public Service Co., App., 209 S.W. 
2d 746—Sollars v. Atchison, T. & S. 
F. Ry. Co. App., 187 S.W.2d 613. 

Neb—In re Johnson’s Estate, 16 N. 

W. 2d 604, 145 Neb. 333—Holtz v. 
Plumer, 277 N.W. 689, 133 Neb, 878. 

Nev,—Nevada Transfer & Warehouse 
Co. V. Peterson, 99 P.2d 633, 60 
Nev. 87. 

N.H.—Galley v. Boston & Maine B. R., 
33 A.2d 227, 92 NH. 455. 

N.J.—Ristan v. Frantzen, 102 A.2d 
614, 14 N.J. 455—Simons v. Lee, 189 

A. 360, 117 N.J.Law 370—Lyon v. 
Fabrlcont, 172 A. 667. 113 N.J Law 
62—Rusk V. Jeffries. 164 A. 313, 
110 N.J.Law 307. 

N.C.—^Hodges v. Malone & Co., 70 S. 
E.2d 478. 236 N.C. 612—Wyatt v. 
Queen City Coach Co„ 49 S E.2d 
660, 229 N.C. 340—Garvey v. Atlan¬ 
tic Greyhound Corp., 45 S.E 2d 58, 
228 N.C. 166—Hobbs V. Queen City 
Coach Co., 34 S.E.2d 211, 225 N.C. 
823—Caldwell v. Southern Ry. Co., 
10 SE.2d 680, 218 N.C. 63. 

N.D.—Reuter v. Olson, 69 N,W.2d 830 
—Morton v. Dakota Transfer & 
Storage Co., 60 N.W.2d 505, 78 N.D. 
661—Skramstad v. Miller, 49 N.W. 
2d 662, 78 N.D. 450. 

Ohio.—Roberts v. Fargo, 113 N.E.2d 
678, 93 Ohio App. 400—Sweeney v. 
Schneider, 63 N.E.2d 820, 73 Ohio 
App. 167—^Booth v. Coldlron, 9 N. 

B. 2d 161, 65 Ohio App. 144—Wood¬ 
ward v. Gray, 188 N.E. 304, 46 Ohio 
App. 177. 

Okl.—^Williams v. Terbush, 266 P.2d 
434. 208 Okl, 401—Connelly v. Jen¬ 
nings, 262 P.2d 133, 207 Okl, 654, 
certiorari denied 73 S.Ct. 778. 346 

U. S. 921, 97 L.Ed. 1363—Oklahoma 
City-Ada-Atoka Ry, Co. v. Crabtree, 
249 P.2d 445, 207 Okl. 327—Johnson 

V. Short. 232 P.2d 944, 204 Okl. 666 | 
—H. A. Marr Grocery Co. v. Jones, 
228 P.2d 388, 204 Okl. 183—Smith 
V, Arrow Drilling Co., 130 P.2d 95, 
191 Okl. 381—Slater v. Mefford, 111 
P.2d 169, 188 Okl. 526. 

Or.—Barbour v. Stahl, 18 P.2d 807, ] 
142 Or. 20. I 


Pa.—Marshall v. Erie Taxicab Co., 16 
A.2d 926, 340 Pa. 241—Halderman 
v. Snyder, Com.PL, 42 Berks Co. 
116. 

S.C—Hutchinson v. City of Florence, 
200 S.E. 73, 189 S.C. 123. 

Tenn.—Klngsul Theatres v. Quillen, 

I 196 S,W.2d 316, 29 Tenn.App. 248 
—Central Produce Co. v. General 

I Cab Co. of Nashville, 129 S.W.2d 
1117, 23 Tenn.App. 209. 

Utah.—Knight v. Utah Power & 
Light Co., 209 P.2d 221, 116 Utah 
196. 

Vt.—Gould V. Gould, 6 A.2d 24, 110 
Vt. 324. 

Va.—Sanders v, Newsome, 19 S.E.2d 
883, 179 Va. 682—Barnett v. Vir¬ 
ginia Public Service Co., 193 S.E. 
638, 169 Va. 329. 

Wash.—Lee & Eastes v. Continental 
Carriers, 266 P.2d 267—Bradshaw 
V. City of Seattle, 264 P.2d 266, 43 
Wash.2d 766—Buss v. Wachamith, 
70 P.2d 417, 190 Wash. 673, opinion 
adhered to 74 P.2d 999, 193 Wash. 
600. 

W.Va.—Roush v. Johnson, 80 S.E.2d 
867. 

Wis —Mueller v. Silver Fleet Truck- 

I ing Co., 37 N.W.2d 66, 264 Wis. 
458. 

I 64 C.J. p 976 note 13. 

96. U.S.—Colley v. Standard Oil Co. 

I of N. J., C.C.A.S.C., 167 F.2d 1007 

I —Parabaugh v, Baltimore & O. B. 

I Co., D.C.Pa., 96 F.Supp. 206. 

Ark.—Arkmo Lumber Co. v. Luckett, 
143 S.W.2d 1107, 201 Ark. 140— 
Gill V, Whiteside-Hemby Drug Co., 
122 S.W.2d 697. 197 Ark. 425. 

Cal.—Hayes v. Richfield Oil Corp., 
240 P.2d 680, 38 Cal.2d 376—Blanton 
V. Curry, 129 P.2d 1, 20 Cal.2d 793 
—Becker v. City and County of San 
Francisco, 264 P.2d 133, 121 Cal. 
App.2d 723—Taha v. Finegold, 184 
P.2d 633, 81 Cal.App.2d 636—Carney 
V. BKO Radio Pictures, 178 P.2d 
482, 78 CaI.App.2d 669—Sansom v. 
Ross-Loos Medical Group, 134 P.2d 
927, 67 Cal.App.2d 649—Hollbaugh , 
V. Kishero Ito, 69 P.2d 871, 21 Col. | 
App.2d 480. 

Conn.—Jager v. Flr.st Nat. Bank, 7 A. 
2d 919. 125 Conn. 670. 

Ga.—Moffett v. McCurry, 67 S.E. 2d 
807, 84 Ga.App. 863—Ergle v. David¬ 
son, 29 S.E.2d 445, 70 Ga.App. 704 
—Southern Ry. Co. v. Jackson, 16 
S.E.2d 147, 65 Ga.App. 316. 

Idaho.—Moor© v. Horland, 233 P.2d 
429, 71 Idaho 376. 

Ind.—Public Service Co. of Ind. v. 
Dalbey, 85 N.E.2d 368, 119 Ind.App. 
405. 

Ky.—^Burk Hollow Coal Co. v. Bills, 
190 S.W.2d 338, 300 Ky. 735. 

Md.—Mitchell v. Dowdy, 42 A.2d 717, 
184 Md. 634. i 


Mich.—Seppala v. Neal, 36 N.W.2d 
186, 323 Mich. 697—Bathke v. Trav¬ 
erse City, 13 N.W.2d 184, 308 Mich. 
1 . 

Minn.—Benson v. Hoenlg, 37 N.W.2d 
422, 228 Minn. 412. 

Miss,—Cinderella Ii'oods, Division of 
I Stevens Industries v. Miller, 52 So. 
2d 641. 

I Mo,—Mayor v. St, Louis Public Serv- 
' ice Co., 269 S.W.2d 101. 

N.H.—Peppln v. Boston & M. R. R., 
185 A. 163, 88 N.H. 146. 

N.J.—Thompson v. Barab, 16 A.2d 
649, 125 N.J.Law 461, affirmed 19 
A.2d 780, 126 N.J.Law 427. 

N.C.—Batchelor v. Black, 69 SE.2d 
817, 232 N.C. 314, rehearing denied 

61 S.E.2d 894, 232 N.C. 745. 

Ohio.—^Eaton v. Asklns, 118 N.E.2d 

203, 96 Ohio App. 131. 

Okl.—^Magnolia Petroleum Co, v, Sut¬ 
ton, 267 P.2d 307, 208 Okl. 488— 
! City of Stilwell v. Bone, 1B7 P.2d 
469. 196 Okl. 325. 

Or,—Rogers v. Southern Pac. Co., 227 
I P.2d 979, 190 Or. 643. 

Pa.—Dayen v. Penn Bus Co., 69 A. 2d 
t 151, 363 Pa. 176—Sclullo v. Scholz, 
188 A. 121, 324 Pa. 268. 

R.I.—R. H Kimball, Inc., v. Rhode 
Island Hospital Nat. Bank, 48 A.2d 
I 420, 72 R.I. 144. 

Tenn.—Tennessee Cent. Ry. Co. v. 
Dunn, 146 S.W,2d 643, 24 Tenn.App. 
383. 

I Wash.—Wiard v. Market Operating 
Corporation, 34 P.2d 876, 178 Wash. 

I 265. 

I 64 C.J. p 977 note 14. 
i 97. Tenn.—Tevis v. Proctor & Gam¬ 
ble Distributing Co., 118 S.W.2d 64, 
21 Tenn.App. 494. 

Va—^Williams v. Blue Bird Cab Co., 

62 S.E.2d 868, 189 Va. 402. 

64 C.J. p 977 note 15. 

98. Mo.—Booker v. Southwest Mis¬ 
souri R. Co., 128 S.W. 1012, 144 Mo. 
App. 273. 

99. Ga.—^Howard v, Georgia Ry. & 
Power Co.. 133 S.E. 67. 36 Ga.App. 
273. 

1. Conn.-—Bunnell v. Waterbury 
Hospital, 131 A. 501, 103 Conn. 520. 

8. U.S.—Kemp v, Creston Transfer 
Co., D.C.Iowa, 70 F.Supp. 621. 

Cal —Martens v. Redl-Spuds, Inc,, 247 
P.2d 605, 113 Cal.App.2d 10—Peter¬ 
son v. General Geophysical Co., 
App., 186 P.2d 66—Kline v. Barkett, 
158 P.2d 61. 68 CaJ.App.2d 766— 
Bramble v. McEwan, 104 P.2a 1064, 
40 Cal.App.2d 400. 

Conn.—Dolan v. Growers Outlet, 26 
A.2d 788, 129 Conn. 168. 

Ga,—Moffett v. McCurry, 67 S.E.2d 
807, 84 Ga.App. 863—Macon Acad¬ 
emy Music Co. V. Carter, 50 S.E,2d 
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tort-feasors.* 

Instructions on the issue of negligence cannot 
be sustained, however, if when construed together, 
they are confusing or misleading,< or omit an es¬ 
sential element.® 

b. Oontiibotory Negligence 

If Instructipne as to contributory negligence properly 


•tat« ttit law when eenetrued together, they will be held 
suffloient, although a portion of the charge when taken 
alone may be objectionable. 

If instructions as to contributory negligence prop¬ 
erly state the law, when construed together, they 
will be held sufficient.® This is true even though 
a portion of the charge when taken alone may be 
objectionable because it is misleading,7 confusing,® 
uncertain,® or discriminatory or because it is 


626, 78 Ga.App. 87—Easlg v. Cheves, 
44 S.E.2d 712, 76 Ga.App. 870. 

Iowa.—Smithson v. Mommsen, 276 
N.W. 47, 224 Iowa 807, 

Ky.—Sherrow v. Watts’ Adm’r, 226 

5. W. 2 d 929, 812 Ky. 262. 

Mich.—Hoag V. Hyzy, 68 N.W.2d 632, 
389 Mich. 163. 

Miss.—Harrington v. Pllkinton, 71 
So.2d 884. 

N.J.—Vadurro v. Yellow Cab Co. of 
Camden. 77 A.2d 459. 6 N.J. 102— 
Melon© V. Jersey Cent. Power & 
Light Co., 103 A.2d 616, 30 N.J. 
Super. 96. 

N.M.—Fowler v. Franklin, 270 P.2d 
389. 68 N.M. 254. 

Okl.—Oklahoma Clty-Ada-Atoka Ry. 
Co. V. Crabtree, 249 P.2d 445. 207 
Okl. 827—Midland Valley R. Co. v. 
Lowery. 248 P.2d 1042, 207 Okl. 
227. 

64 CrtT. p 977 note 19. 
t. Ark.—Tennyson v, Keef, 291 S.W. 
426, 172 Ark. 877. 

Oa.—Hawkins v. Benton Rapid Exp.. 
62 8.E2d 612, 82 Ga.App. 819. | 

4 . Cal.—Francis v. City and County I 
of Son Francisco, App., 268 P.2d 
187—Milton y. Los Angeles Motor 
Coach Co,. 128 P.2d 178, 63 Cal. 
App.2d 666—Gillette v. City and 
County of San Francisco, 107 P.2d 

627, 41 Cal.App.2d 768—Bradford v. 
Brock, 84 P.2d 1048, 140 Cal.App. 
47. 

Mass.—Gray v. Kinnear, 194 N.B. 
817, 290 Mass. 81. 

Mo.—Helling v. Russell. 163 S.W.2d 

6. 348 Mo. 279. 

Pa.—Miller v. Pennsylvania R. Co., 
84 A.2d 200, 868 Pa. 607. 

64 C.J. p 977 note 22. 

5. III.—Williams v. Southern Ry. 
Co., 263 IlLApp. 437. 

6. Ala.—‘Weems v. Robbins, 9 So. 2d 
882, 243 Ala. 276—Pollard v. Rog¬ 
ers. 173 So. 881, 234 Ala. 92^Blr^ 
mingham Elec. Co. v. Robinson, 33 
So.2d 498, 83 Ala.App. 357. 

Arlz.—Standard Oil Co. of California 
y. Shields, 119 P.2d 116, 68 Arlz. 
289. 

Cal.—Martens v. Redl-Spuds, Inc., 247 
P.2d 806, 113 Cal.App.2d 10—Lloyd 
V. Southern Pac. Co., 245 P,2d 683, 
111 Cal.APp.2d 626—Mountain y. 
Wheatley, 234 P.2d 1031. 106 Cal. 
App.2d 833—Rlolfo v. Market St. 
Ry. Co., 177 P.2d 763, 78 Cal.App.2d 
885— Hilton V. Carey. 106 F.2d 944, 


41 Cal.App.2d 375—HofCart v. 
Southern Pac. Co., 92 P.2d 436, 38 
Cal.App.2d 691. 

Conn.—Jacobs v. Swift & Co., 105 
A.2d 668, 141 Conn. 276—Ziskln v. 
Confletto, 79 A.2d 816, 137 Conn. 
629—Dolan v. Growers Outlet, 26 
A.2d 788, 129 Conn. 168—Kerin y. 
Baccel. 6 A.2d 876, 126 Conn. 335. 
Fla.—Martin v. Stone, 51 So.2d 33. 

Ga.—^Atlantic Coast Line R. Co. y. 
Layne, 77 S.E.2d 665, 88 Ga.App. 
674—Eaison v. Crews, 77 S.E.2d 246, 
88 Ga.App. 602—^Moffett v. McCur- 
ry, 67 S.E.2d 807, 84 GaApp, 853— 
Atlantic Coast Line R. Co. v. Jor¬ 
dan, 62 S.E.2d 660, 83 GaApp. 60— 
Smith V. American Oil Co., 49 S.B. 
2d 90, 77 Ga-App. 463—Chitwood v. 
Stoner, 4 S.E.2d 606, 60 GaApp. 
699—Maner v. Dykes, 190 8.E. 189, 
66 GaApp. 436—Gray v. Watson, 
189 S.E. 616, 64 GaApp. 885, fol¬ 
lowed in Robinson v. Watson, 189 
S.E. 623, 64 GaApp. 896. 

III.—Goldschmidt v. Chicago Transit 
Authority. 82 N.B.2d 867, 336 III. 
App. 461—Miller y. Odell, 28 N.B. 2d 
681, 306 IlLApp. 296. 

Ind.—Public Service Co. of Ind. v. 
Dalbey. 86 N.E.2d 368, 119 Ind.App.' 
406. 

Iowa.—Brady v. McQuown, 40 N.W. 
2d 25, 241 Iowa 34—Croft v. Myers, 
10 N.W.2d 94. 288 Iowa 621—Giisell ’ 
V. Johnson, 294 N.W. 618, 229 Iowa 
864—Tallmon v. Larson, 284 N.W. 
867, 226 Iowa 664—Hanrahan v. 
Sprague, 268 N.W. 614, 220 Iowa 
867—Engle v. Nelson, 263 N.W. 605, 
220 Iowa 771—Beevar v. Batesole, 
266 N.W. 297, 218 Iowa 868. 

Ky.—Smith V. Roberta, 268 S.W.2d 
636—Davis v. McFarland, 266 S.W. 
2d 66—Commonwealth v. Daniel, 98 
S.W.2d 897, 266 Ky. 285. I 

Md.—Mitchell v. Dowdy, 42 A.2d 717,' 
184 Md. 634. | 

Maas.—Perella v. Boston Elevated 
Ry. Co.. 28 N.E.2d 993. 306 Mass. | 
547. 

Mich.—Clark v. Naufel, 43 N.W.2d 
839, 828 Mich. 249—Routt v. Ber- 
rldge, 293 N.W. 900. 294 Mich. 666. 
Minn.—^Ensor v. Duluth-Superior 
Transit Co., 275 N.W. 618, 201 Minn. 
152. 

Mo. —Knox V. Weathers, 267 S.W.2d 
912, 363 Mo. 1167—Griffith v. Gard¬ 
ner. 217 S.W.2d 519, 368 Mo. 869— 
Connole v. Bast St. Louis & S. Ry. 
Co., 102 S.W.2d 581, 840 Mo. 690— 
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Arky V. Kessela, App., 262 S.W.2d 
867—Bergamo v. Engelhardt, App., 
262 S.W.2d 307—Spencer v. Kansas 
City Public Service Co., App., 250 
S.W.2d 187—Acker v. Kansas City, 
App., 104 S.W.2d 1055—Rosenblum 
V, Rosenblum, 96 S.W.2d 1082, 281 
Mo.App. 276. 

N.Y,—Webb V. Miles, 298 N.Y.S. 884, 
262 App.Div. 813, affirmed 16 N.E.2d 
801, 278 N.Y. 648. 

N.C.—^Batchelor v. Black, 59 S.E.2d 
817. 232 N.C. 814, rehearing denied 
61 S.E.2d 894, 232 N.C. 745. 

Ohio.—Eaton v. Askins, 118 N.E.2d 
203, 95 Ohio App. 131—Coates v. 
Herron, App., 49 N.E.2d 68. 

Okl.—St. Louis-San Francisco Ry. Co. 
V. Farrell, 263 P.2d 618—Oklahoma 
City-Ada-Atoka Ry. Co. v. Crabtree, 
249 P.2d 445, 207 Okl. 327—Gibson 
Co. V. Dye, 65 P.2d 407, 179 Okl. 385 
—Blew V. Chicago, R, f. & P. Ry. 
Co.. 61 P.2d 258, 177 Okl. 663— 
Wright V. Clark, 61 P.2d 192, 177 
Okl. 628—Dewitt v. Johnson, 41 P. 
2d 476,170 Okl. 626. 

Pa.—McDonald v. Ferrebee, 79 A.2d 

1 232, 866 Pa. 643—‘^aln v. Kohlman, 

22 A.2d 667, 344 pa. 63—Maaelli v. 
Stephens, 200 A. 690, 331 Pa. 491— 

1 Grutski v, Kline, Com.Pl., 61 Montg. 

I Co. 33, affirmed in part and reversed 

I in part on other grounds 43 A.2d 
142, 352 Pa. 401. 

i S.C.—Ballard v. Southern Ry. Co., 15 
S.E.2d 842, 197 S.C. 288. 

Va—^Armstrong v. Rose, 196 S.E. 613, 
170 Va 190. 

Wash.—^Whlte y. Fenner, 133 P.2d 
270, 16 Wash.2d 226—O’Connell v. 
Home Oil Co., 40 P.2d 991. 180 
Wash. 461—Stewart v. Nelson, 28 
P.2d 412, 173 Wash. 414, opinion 
adhered to 25 P.2d 1119, 173 Wash. 
414. 

64 C.J. p 978 note 2S. 

I?. Iowa—Thompson y. City of Sig- 

I ourney, 237 N.W. 866, 212 Iowa 
1348. 

64 C.J. p 978 note 26. 

8. Ga.—Jackson v. Merritt Hard¬ 
ware Co., 107 S.E. 394, 26 GaApp. 
747—^Western & A. R. Co. v. Jar- 
rett, 96 S.E. 17, 22 Ga.App. 318. 

9. Cal.—^Froemlng v. Stockton Elec¬ 
tric B. Co.. 153 P. 712, 171 Cal. 
401, Ann.Cus.l918B 408. 

10 . Iqwa.—^Thompson v. City of Sig¬ 
ourney, 237 N.W. 366, 212 lowa 
1348. 
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too broad,^^ or too narrow,^* or is inconBistent with 
other instructions giwen or because it ignores the 
defense^^ or eliminates it,^^ imposes too low a de¬ 
gree of care,^< omits the effect of plaintiff’s knowl¬ 
edge of danger,or fails to require that contribu¬ 
tory negligence be the proximate cause.^^ 

Last clear chance. In accordance with the gen¬ 
eral rules, in determining the sufficiency of a charge 
on the doctrine of last clear chance, the entire 
charge on such subject should be considered,^® and 
it will not be held objectionable if, when so con¬ 
sidered, it properly states the law.®® 

a ABsmnption of BUk 

A charge on aasumptlon of risk l« aufllelant If It 
properly atatee the defenae when the Inetruetlona are 
conaldered aa a whole. 

Under the rules hereinbefore stated, a charge on 
assumption of risk is sufficient if it properly states 
the defense when the instructions are considered 
as a whole.*l 

$ 435. Evidence 

A particular Inetructlon aa to the evidence, which 
standing alone nilflht be defective or Inaeeurate, may be 


TRIAL §§ 484-4» 

eufflelent wdien oeneldered with ether Inetnictlone eoi^ 
reetly etatlng the law. 

A particular instruction as to the evidence, which 
standing alone might be defective or inaccurate, 
may be sufficient when considered with other in¬ 
structions correctly stating the law.®® This rule has 
been applied where the instruction was defective 
as misleading,®® or as authorizing the jury to ignore 
evidence** or rely on their own knowledge or ex¬ 
perience in reaching a verdict.*® 

§ 436. - Presumptions and Burden of 

Proof 

a. Presumptions 

b. Burden of proof 

a. PresnmptioiiB 

An Instruction or e portion of an Inatructlon aa to 
presumptions will not be held fatally erroneous If the 
charge taken as a whole Is sufneient, even though par* 
tioular portions of the oharge may be mlaleadlng. 

An instruction or a portion of an instruction 
as to presumptions will not be held fatally erroneous 
if the charge taken as a whole is sufficient,*® al¬ 
though particular portiosis of the charge may be 
objectionable as misleading.*’^ 


IL BCo.—^PotterfleM v. Terminal R. 
Aes’n of St tx»uta. S S.W.Sd 447, 
819 Mo. 619, certiorari denied 49 
S.Ct 80, 878 U.S. 616, 78 L.Bd. 589. 
IS. Cal.—^Lawrence v. Goodwill, 186 
P. 781, 44 GaLApp. 449. 

18. Ark.~Scullln v. SUll, 118 S.W. 
198, 187 Ark. 617. 

14. Cal.~-Watklns v. Nutting, 110 P. 

2d 884, 17 Cal.8d 490. 

Conn,—^Zeldwlg v. City of l>erby, tl 
A.2d 24,189 Conn. 693. 

N.D.—Hotter v. Burd, 49 N.W.Sd 882, 
78 N.D. 278. 

44 C.J. p 0T8 note 81. 

IB. Conn .—Hope r, Valente, 79 A. 

688, 14 Conn. 848. 

14 C.J. p 978 note 84. 

18. Mo..—fioover v. Waatem Coal & 
Mining Co.. 148 8.W. 466. 160 Mo. 
App. 826. 

17. Or.—Mathews v, City of L« 
Grande. 209 P. 909, 186 Or. 486. 

18. N.C.—Flyler v. Southern Ry, Co., 
117 S.BI *07, 186 N.a 867. 

Okl.—Haakell v. Kennedy, 1 P.8d 789, 
161 OU, lA 

18. Aria—Oarlington v. McLiaugh- 
lin. 104 P.2d 109. 66 Aria 87. 

Cal.—O'Connor v. City and County 
of San Prandsoo, 807 P.2d 6S8. 98 
CaLAppSd 686. 

—^Branson v. Abernathy Furni¬ 
ture Co., ISO ELW.Sd 668. 844 Mo. 
1171. 

•4 aj. p 179 note 89. 


aa, CaI.-*Nlx r. Woodworth, 68 P. 

2d 766. 11 Ca1.App.8d 822. 

Ind.—Publio Utilities Co. v. Walden, 
128 N.E. 691, 69 Ind.App. 688. 

Ky.—Ramaey v. Sharpley, 171 8.W. 

Sd 427, 894 Ky. 286. 

Ma—Welch v. McNeely, 269 8.W.2d 
871—Hlllhouse v. Thompson, 248 
S.W.2d 681, 803 Mo. 700—Bulkley 
I y. Thompson, 811 S.W.8d 88, 840 
MaApp. 688—Adame v. Thompson, 

I APP., 178 8.W.2d 779. 

N.H.—McLeod V. Caprarello, 44 A.8d 
I 81. 96 N.H. 848. 

ai. U.B.—McCarthy v. Palmer, CC. 

AN.T.. 118 F.2d 781, oeitlorari de- 
I nled Palmer y. McCarthy, 61 S.Ct 
I 60. 811 U.S. 680, 86 LEd. 488. 

I Okl.—Oklahoma Ctty-Ada-Atoka By. 
Co. y. Crabtree, 849 P.2d 446, 807 
Old. 827—H. F. Wilcox OU ft Oaa 
Co. y. Jamison, 190 P.8d 807, 199 
Okl. 691. 

^ 64 C.J. p 979 note 41. 

88 . U.S.—Travelers Indemnity Co. 
y. Plymouth Box ft Panel Co., C.C. 
AN.C.. 99 F.8d 218. 

CaL—Kleneendorf y« Shasta Union 
High School Diet, 40 P.2d 878, 4 
I GalApp.9d 164. 

lOa.—Baglay v. Tarvln, 48 S.EI.2d 704, 

I 77 QaApp 866—^United Motor 
Freight Terminals y. Driver, 44 S. 

I KSd 166, 76 OeJtpp. 671—Bcott v. 
Imperial Hotel Co., 48 S.B.8d 178, 
75 QaApp. 91—^Benton Rapid Bx- 
presB y. Sammons, 10 SJHLId 890. 

I 68 GaApp. 88^—State Highway 
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Board y. Bridges. S S.B.8d 807. 60 
GaApp. 240. 

Maes.—^Rietuccia y. Boston Elevated 
Ry. Co.. 186 N.B. 698, 288 Maes. 
629. 

Pa—Bums v. Pittsburgh Rys. Co, 
167 A 481, 109 PaSuper. 490. 

S.C.—DodenhoS v. Nlleon Motor Ex¬ 
press Liinea 2 S.B.2d 66, 190 S.C. 
60. 

Tenn.—Miller y. Thrasher, 251 S.W.2d 

I 446, 86 TennApp. 88. 

64 C.J. p 979 note 48. 

S3. Ind.—^Bvansville 4b T. BL R. Co. 
v. Hoffman, 118 N.HL 161, 67 Ind. 
APP. 671. 

84, Oa—GrllBn v. Burdins, 79 8.B.Sd 
662, 89 GaApp. 891. 

64 CLJ. p 979 note 46. 

85. Iowa—^Wilber v. Buckingham, 
188 N.W. 960, 161 Iowa 104. Ann. 
CaaiOlSE 210. 

88. U.S.—Ocean Accident ft Guaran¬ 
tee Corporation v. Sohachner. C.C 
Alll., 70 F.8d 28. 

S.C.—Marks v. L U. Pearlatlne ft 
Sons, 26 S.E.3d 886, 208 KG 818— 
Dodenhoff y. Nlleon Motor Express 
Llnea 2 S.B.8d 66, 190 S.G 60. 

Wyo.—Ootpng JUvig eUed is Worth 
y. Worth, 49 F.8d 649, 666, 48 Wyo. 
441, 

64 C.J. p 079 note 49. 

87. D.a—Cayton v. English, 28 F.ld 
746, 67 App.D.a 824, followed in 
IS F.Sd 749, 67 APP.D.a S2A 
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RfS ipsa loquitur. In conformity with the gen¬ 
eral rules hereinbefore stated, particular instruc¬ 
tions presenting the doctrine of res ipsa loquitur 
have been held sufEcient or not erroneous when 
considered with the charge as a whole.^* 

b. Burden of Proof 

Instructions on the burden of proof as to particular 
issues are usually sufficient iff when taken as a wholOt 
they correctly state the law. 

Instructions on the burden of proof as to par¬ 
ticular issues arc usually sufficient, if, when taken 
as a whole, they correctly state the law.29 Ac¬ 
cordingly, a particular instruction as to the burden 
of proof may be sufficient when taken in connection 
with the charge as a whole although when standing 
alone it might be misleading^o or confusing,or 
although it imposes the burden of proof on the 
wrong party32 or places a greater burden on one 
of the parties than the law warrants.23 A failure 
to charge on the burden of proof in a particular 
instruction is immaterial when the charge as a 
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whole sufficiently covers the matter.** 

The instructions as to the burden of proof can¬ 
not be sustained, however, where, when considered 
as a whole, they are erroneous and materially prej- 
udicial.®5 

§ 437. -Weight and Sufficiency 

Instructions are, as a general rule, sufficient If, when 
considered as a whole, they correctly Indicate the char¬ 
acter of evidence necessary to establish the facts and 
the degree of conviction which such evidence must pro¬ 
duce. 

Instructions are, as a general rule, sufficient if, 
when considered as a whole, they correctly in¬ 
dicate the character of the evidence necessary to 
establish the facts and the degree of conviction 
which such evidence must produce.** Accordingly, 
a particular instruction as to the weight and suffi¬ 
ciency of evidence may be unobjectionable when 
considered with the charge as a whole although 
standing alone it is misleading,**^ loose and in- 


28. Cal.—Hinds v. Wheadon. 1B4 P. 
24 720. 67 Cal.App 2d 456—Dieterle 
V. Yellow Cab Co., 128 P.2d 122, 58 
Cal.App 2d 691. 

Kan.—MoQuin v. Santa Fe Trail 
Transp. Co., 122 P.2d 787, 166 Kan. 
111 . 

N.J.—^Plant V. River Road Service 
Co.. 68 A.2d 876, 6 N.J.Super. 290. 

N.C—Collins V. Virginia Power & 
Electric Co., 168 S.E. 600, 204 N.C. 
320. 

Ohio.—^Haslam v. Jackson, 40 N.E.2d 
692, 68 Ohio App. 433. 

Okl.—Oklahoma Gas & Electric Co. 
V. Busha, 66 P 2d 64. 179 Okl. 606. 

Utah.—^Brooks v. Utah Hotel Co.. 159 
P.2d 127, 108 Utah 220. 

64 C.J. p 979 note 62. 

29. U.S.—^Rosenfeld v. Curtis Pub. 
Co., C.C.A.N.Y., 163 F.2d 660—Bank 
of Edenton v. U. S., C.C.A.N.C., 162 
F.2d 251—^Kortz v. Guardian Life 
Ins. Co. of America, C,C.A.Colo., 
144 F.2d 676, certiorari denied 65 
S.Ct. 63, 323 U.S. 728, 89 L.Ed. 
684. 

Cal.—Zuckerman v. Underwriters at 
Lloyd's London, 267 P.2d 777, 42 
Cal.2d 460. 

Conn.—Dolan v. Growers Outlet, 26 
A.2d 788, 129 Conn. 168, 

Fla,—Greiper v. Coburn, 190 So. 902, 
189 Pla. 293. 

Ga.—Smith v. Burks, 79 S.E.2d 62, 89 
Ga.App. 278—Milwaukee Mechan¬ 
ics Ins. Co. V. Davis, 62 S.E.2d 643, 
79 Ga.App. 70. 

III.—Cook V. Weyant. 105 N.B.2d 310, 
346 IlLApp. 465. 

Iowa.—Low V. Ford Hopkins Co., 1 
N.W.2d 96, 231 Iowa 261—Rogers 
V. Jefferson, 276 K.W. 874, 224 Iowa 
824. I 


Miss.—Blalook v. Magee. 38 So.2d 
708. 206 Miss. 209. 

Mo.—^Kunz V. Munzlinger, 242 S.W. 
2d 536. 

N.C.—Batlcy v. Ha 3 rman, 17 S.B.2d 
620. 220 N.a 402. 

Pa.—^Hazelton Casket Co. v. Turn- 
bach, Com.Pl., 33 Luz.Leg.Heg. 465. 
R.I.—Petrarca v. McLaughlin, 62 A. 

2d 877. 76 R.I. 1. 

64 C.J. p 979 note 54. 

130. Cal.—Cunningham v. Coca-Cola 
: Bottling Co. of Los Angeles, 198 
I P.2d 333, 87 Cal.App.2d 106. 

, Mo.—^Hieken y. Eichhorn, App., 169 
S.W.2d 716. 

164 C.J. p 980 note 56. 

3L Ind.—^Modern Woodmen of 
I America v. Ball. 131 N.E. 639, 77 
Ind.App. 388. 

Tex.—Moulton v, Deloach, Civ.App., 
263 S.W. 303. 

32. U.S.—George v. Wiseman, C.C.A. 
Kan.. 98 P.2d 923. 

Mo.—Matthews v. Mound City Cab 
' Co.. App., 205 S.W.2d 243. 

' N.C.—Bullock V. Williams. 193 S.E. 

I 170. 212 N.C. 113. 

Okl.—Pennsylvania Fire Ins. Co. v. 
Sikes, 168 P.2d 1016, 197 Okl. 137, 
166 A.L.R, 376. 

64 C.J. p 980 note 67. 

33. Ga.—Brown-Rogers-Dlxson Co. 
V. Southern Ry. Co., 52 S.E.3d 702, 
79 Ga.App. 449. 

64 C.J. p 980 note 58. 

34. Cal.—^Amidon v. Hebert, 208 P. 
2d 733, 93 Cal.App.2d 226. 

Ill.—^Illinois, Iowa Power Co. v. 

Guest, 18 N.E.2d 193, 370 Ill. 160. 
Tex.—Vaclcek v, Trojack, Civ.App., 
226 S.W. 505. 


35. Ind.—Kaiser v. Happel, 86 N.E. 
2d 784, 219 Ind. 28. 

64 C.J. p 980 note 60. 

36. U.S.—Travelers Indemnity Co. v. 
Plymouth Box & Panel Co., C.C.A. 
N.C.. 99 P.2d 218. 

Ala.—Metropolitan Life Ins. Co. v. 

James, 153 So. 759, '228 Ala. 383. 
Arlz.—Standard Oil Co. of California 
v. Shields, 119 P.2d 116, 68 Ariz. 

239. 

Cal.—Lemere v. Safeway Stores, 228 
P.2d 296, 102 Cal.App.2d 712—Mc- 
Christlan v. Popkin, 171 P.2d 85, 76 
Cal.App.2d 249—Mayfteld v. Fidel¬ 
ity & Casualty Co. of New York, 
61 P.2d 83, 16 CaJ.App.2d 611. 

Conn.—^Borsol v. Sparlco, 106 A.2d 
170, 141 Conn. 366. 

Fla.—Lindsay v. Thomas, 190 So. 
266, 138 Fla. 765. 

Ga.—Elder v. Stark. 37 S.E. 2d 698, 
200 Ga. 452 —Turner v. Hardy, 32 S. 
E.2d 483, 198 Ga. 626—Brazil v. 
Roberts, 32 S.E.2d 171, 198 Ga. 477 
—Crosby v. Higgs, 182 S.B. 10, 
181 Ga. 314—State Highway Board 
v. Bridges, 8 S.E.2d 907, 60 Ga.App. 

240. 

III.—Jackson County v. Way man, 16 
N.E.2d 854, 369 Ill. 128. 

N.C—In re Williams' Will, 1 S.B.'2d 
857, 215 N.C. 259. 

Okl—McDonald v. Bruhn, 126 P.2d 
986, 190 Okl. 682. 

Tenn.—Central Produce Co. v. Gen¬ 
eral Cab Co. of Nashville. 129 S.W. 
2d 1117. 23 Tenn.App. 209. 

64 C.J. p 980 note 62. 

37. U.S.—Baltimore & O. R. Co. v. 
Saunders, C.C.AW.Va., 169 r.2d 
481. 

Ga.—^Franklin v. First Nat. Bank, 800 
S.E. 679, 187 Ga. 268. 
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definite,or ambiguous;5^ or although it confines 
the Jury to the testimony of witnesses and excludes 
the consideration of documentaiy evidence,^® or 
requires a lesser^^ or greater^^ degree of proof 
than that required by law, or violates the rule relat¬ 
ing to the disparity of witnesses,^* or is not ap¬ 
plicable to the case,44 or permits the jury to ignore 
evidence,45 or restricts the proof available for con¬ 
sideration to a party’s own evidence.46 The error 
is prejudicial, however, where the erroneous portion 
of the charge conflicts with a correct statement 
of the rule in another part of the charge resulting 

in confusion.47 

The previous rules have been applied to instruc¬ 
tions on circumstantial evidence,48 expert testi¬ 
mony,4® and preponderance of evidence.s® 


§ 438. Invasion of Province of Jury 

A charge which, taken as a whole, correctly sub¬ 
mits the Issues to the Jury will not be held objectionable 
because certain Instructions, taken In their severalty, 
may be subject to the criticism that they Invade the 
province of the jury. 

A charge which, taken as a whole, correctly sub¬ 
mits the issues to the jury will not be held objec¬ 
tionable because certain instructions, taken in their 
severalty, may be subject to criticism on the ground 
that they invade the province of the jury,5i in that 
they amount to a peremptory direction,52 or charge 
on the weight of the evidence in general,52 assume 
the existence of material facts in dispute,54 com¬ 
ment on the evidence,5B express an opinion on the 
facts,56 express or intimate the degree of credit 


IT.J.—SchenermaJi v. Manhattan 
Transit Co., 44 A.2d 38, 133 N.J. 
Law 262. 

Wis.—Gosnodar v. Milwaukee Auto. 
Ins. Co., 24 N.W.2d 676, 249 Wis. 
382, rehearing denied 26 N'.W.2d 
257, 249 Wis. 332. 

64 C.X P 980 note 63. 

38. Mo.—Grubbs v. Kansas City 
Public Service Co., App., 30 S.W.2d 
441, certiorari quashed 30 S.W.2d 
445, 325 Mo. 505. 

39. Ind.—Pennsylvania R. Co. v. 
Welsh, 178 N.B. 4, 93 Ind.App. 404. 

40. Ga.—Hendrix v. Bank of Portal, 
149 S.B. 879, 169 Ga. 264. 

41. Ill.—Gilmore v. Killion, 118 N.E. 
36, 281 lU. 154. 

64 aj. p 980 note 67. 

42. Cal.—^In re Schlyen’s Estate. 234 
F.2d 211, 105 Cal.App.2d 648. 

64 C.jr. p 980 note 68. 

43. Cal.—^Foley v. Hornung, 169 P. 
705, 36 CaI.App. 304. 

Ill.—Smiley v. Barnes, 196 Ill.App. 
630. I 

44. Pa.—Chitwood v. Philadelphia & 
R. By. Co., 118 A. 505, 276 Pa. 22. 

45. Ga.—-Brooks v. Carver, 190 S.E. 
389, 55 Ga.App. 362. 

64 GT. p 980 note 71. 

46. Ind.—Joseph E. Lay Co. v. Men¬ 
denhall, 102 N.B. 974, 54 Ind.App. 
342. 

Ohio.—^MacBard Coal Co. v. Bayles, 
172 N.E. 637, 35 Ohio App. 632. 

47. N.C.—Askew v. Carolina Coach 
Co., 20 S.E.2d 286, 221 N.C. 468. 

Freedom from contrilmtoxy aeglU- 
geixce 

An instruction precluding recovery 
If the jury find from a preponder¬ 
ance of evidence that plaintiff was 
negligent was erroneous, notwith¬ 
standing other portions of charge 
properly instructed the jury that 
plaintiff must establish by preponder¬ 
ance of the evidence that he was 
not guilty of contributory negligence. 


—^Herzberg v. Knight, 286 N.W. 145, 
289 Mich. 29. 

48. Minn.—Hill v. Northern Pac. Ry. 
Co., 297 N.W. 627, 210 Minn. 190. 

Mo.—Welch V. Thompson, 210 S.W. 
2d 79, 357 Mo. 703. 

Or.—Oregon Box & Mfg. Co. v. Jones 
Lumber Co., 244 P. 313, 117 Or, 
411. I 

49. Iowa—Cowley v. People's Gas & 
Electric Co., 187 N.W. 591, 193 Iowa i 
536. 

Pa.—First Nat. Bank v. Fry, 144 A, j 

416, 294 Fa. 425. ! 

50. Cal.—Hinds v. Wheadon. 164 P. 

2d 720, 67 CalJlpp.2d 456—Butch¬ 
er V. Thornhill, 68 P.2d 179, 14 Cal. 
App.2d 149. I 

Ga—City of Sylvania v. Miller, 79 S. 
E.2d 808, 210 Ga 290—State High¬ 
way Board v. Bridges, 3 S.E.2d 907, 
60 GaApp. 240—Southern Ry. Co. 

V. Wilcox, 2 S.B.2d 225, 59 GaApp. 

785—^Travelers Ins. Co. v. Ander¬ 
son, 184 S.B. 813, 53 GaApp. 1. ! 

m.—Gleason v. Cunningham, 44 N.E. 

2d 940, 316 IlLApp. 286. 

Iowa—^Moran v. Kean, 280 N.W. 
643, 226 Iowa 329. 

Mina—Finkel v. Otto Misch Co., 289 
N.W. 276, 291 Mich. 630. 

Mo.—^Kunst V. Walker, App., 43 S. 

W. 2d 886. 

N.C.—^In re Humphrey, 71 S.E.2d 916, 
236 N,a 142. 

Ohio.—Stover v. Toakum, App., 109 
N.E.2d 877. 

Tenn.—^Blount County v. Perry, 7 
Tenn.App. 340. 

51. Cal.—Will V. Southern Pac. Co., 
lie P.2d 44, IS Cal.2d 468. 

Cona—Jacek v. Bacote, 68 A.2d 144, 
135 Cona 702. 

D.C.—Banzansky v. 2ambolist, 106 F. 

2d 457, 70 App.D.a 234. 

Ga—Weathers Broa Transfer Co, v. 
Jarrell, 33 S.E.2d 806, 72 GaApp. 
817. 

Ind.—Cushman Motor Delivery Co, v. 
McCAbe, 36 N,B.2d 769, 219 Ind. 
156. 


Mo.—Scott V. First Nat. Bank, 119 S. 

W.2d 929, 343 Mo, 77. 

Ohio.—^Pflster v. City of Cleveland, 
App., 113 N.B.2d 366, appeal dis¬ 
missed 112 N.B.2d 657, 159 Ohio St. 
580. 

Tenn.—Bridges v. Agee, 16 Tena.App. 
351. 

64 C.J. p 981 note 77. 

52. Ga—^McCoy v. Scarborough, 37 
S.B.2d 221, 73 GaApp. 519. 

Mina—^Kerzie v, Rodine, 11 N.W.2d 
771, 216 Minn. 44. 

6'4 C.J. p 981 note 78. 

53. S.C.—Hinsdale v. Westrope, 174 
S.E. 898, 173 S.C. 68. 

64 C.J. p 981 note 79. 

54. Idaho.—Steams v. Graves, 111 
F;2d 882, 62 Idaho 312. 

Mo.—^Brinkley v. United Biscuit Co. 
of America, 164 S.W.2d 325, 349 Mo. 
1227—State ex rel. Snider v. Shain, 
137 S.W.2d 627, 346 Mo. 950—Bish- 
el V. Kansas City Public Service 
Co., 129 S.W.2d 851—In re Stein's 
I Estate, App., 177 S.W.2d 678—Hen- 
gelsberg v. Cushing, App., 51 S.W. 
2d 203. 

: Okl.—Walton v. Bryan, 109 P.2d 489, 
188 Okl, 358—Oklahoma Biltmore 
V. WiUiams, 79 P.2d •202, 182 Okl. 
674. 

Wash.—Zadcovich v. Jasmont, 200 P. 

2d 742, 32 Wash.2d 73. 

I 64 aJ. p 981 note 80. 

55. Ariz.—Fornara v. Wolpe, 226 P. 
203, 26 Ariz. 383. 

64 C.J. p 981 note 81. 

55. Cal.—Schmidt v. Macco Const 
Co., 260 P.2d 230, 119 Cal.App.2d 
717. 

Ga—^Boone v. Rabun, 188 S.E. 524, 
183 Ga 318—Tribble v. Smith, 71 S. 
B,2d 432, 86 GaApp. 265—McFar¬ 
land V. Bradley. 60 S.E.2d 498, 82 
GaApp. 223—Wheathers Bros. 

Transfer Co. v. Jarrell, 33 S.B.2d 
805, 72 GaApp. 317. 

S.C.—Snellgmve v. Ldfe Ins: CO, 
Virginia 179 SJEL 784, 176 SLCL 178. 
64 C.J. p 981 note 8%, 
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or weight to be given to any witness’ testimony, 57 be upheld, even though particular Inetructlona or por- 

or exdude issues from the jury.®* On the other “««»•*•« "'•X »• oWectlon. 

hand, where the instructions as a whole are objec¬ 
tionable as invading the province of the jury, they Where a charge, when considered as a whole, 
will not be sustained.59 correctly states the law on the question of dam¬ 

ages, it will be upheld, even though particular in- 
Credibility of witnesses. A particular instruction structions or portions of the charge when segre- 

as to the credibility of a witness, which, standing gated may be objectionable,^! as inaccurate,52 mis- 

alone, might be objectionable, may, under the gen- leading,63 confusing,64 contradictory,65 ambigu- 

eral rules already considered, be sufficient or not ©us,66 inconsistent,67 permitting the assessment of 

lAaterially erroneous when taken in connection with ^o^ble damages,68 or as not applicable to the evi- 

the charge as a whole.60 dence.69 

§ 439. Damages These rules have been applied to instructions as 

Wh.r, . chTfl., Wh.n con.id.r.d a, a «hol., cor. “> damages generally,’® permanent 

reetiy statet the law on the question of damages, It will damages, 71 market value, 72 pain and suffering,73 


B7. S.D.—Citizens’ State Bank v. 
Bailey, 195 N.W. 37. 46 S.D. 547. 

64 C.J. p 981 note 83. 

68. Qa.—Mercantile Nat. Bank of 
Savannah v. Stein, 124 S.E. 697, 158 
Ga. 894—Brock v. Cato, 42 S.E.2d 
174, 76 Ga.App. 79. 

69. Ala.—^Louisville & N. R. Co. v. 
Rush, 114 So. 21, 22 Ala.App. 195. 

64 C.J. p 981 note 85. 

60. Qa.—Moreland v. Haynes, 8 S.E. 
2d 123, 62 Ga.App. 876. 

Idaho.—Anderson v. Ruberg, 160 P. 
2d 456, 66 Idaho 417. 

64 C.J. p 981 note 8'6. 

61. Ark.—Ball v. Independence 
County. 217 S.W.2d 918, 214 Ark. 
69'4. 

Cal.—Ward v. Read, 25 P.2d 821, 2*19 
Cal. 65—Ideal Heating Corp. v. 
Royal Indemnity Co„ 287 P.2d 621, 
107 Cal.App.2d 662. 

Del.—Prettyman v. Topkls, 8 A.2d 
708, 9 W.W.Harr. 668. 

Ga.—^Albany Federal Sav. & Loan 
Ass’n v. Henderson, 36 S.E. 2d 330, 
200 Ga. 79—Powell v. Jarrell, 16 S. 
E.2d 198, 66 Ga.App. 463—Chitwood 
V. Stoner, 4 S.E.2d 605, 60 Ga.App. 
599—Georgia Power Co. v. Chap¬ 
man, 168 S.E. 131, 46 Ga.App. 582. 

Ill.—Goldberg v. Capitol Freight 
Lines, 47 N.E.2d 67, 382 Ill, 283— 
Nlckell V. Baltimore & O, R. Co., 
106 N.E.2d 738, 347 IlI.App. 202— 
Stephens v. Weigel, 82 N.E.2d 697, 
336 I11.APP. 36. 

Mass.—Oulllette v. Sheerin, 9 N.E.2d 
713, 297 Mass. 636. 

Mich.—Pallas v. Crowley-Mllner & 
Co.. 64 N.W.ad 695, 334 Mich. 282 
—Samuelson v. Olson Transp. Co., 
36 N.W.2d 917, 324 Mich. 278. 

Miss.—Standard Oil Co. v. Crane, 23 
So.2d 297. 199 Mias. 69—Reliance 
Mfg. Co. V. Graham, 179 So. 341, 
181 Miss. 549. 

Mo.—Hilton V. Thompson. 227 S.W,2d 
675, 360 Mo. 177—Hill v. Landau, 
App., 125 S.W.2d 516. 

N.J.—Simons v. Lee. 189 A. 360, 117 
K.J.Law 370. 


N.C.—Tarkington v. Rock Hill Print¬ 
ing & Finishing Co., 53 S.E.2d 269. 
230 N.C. 364—Headen v. Bluebird 
Transp. Corp., 191 S.E. 331, 211 N. 
C. 639. 

N.D.—Haslam v. Babcock, 1 N.W.2d 
336, 71 N.D. 363. 

Ohio.—^Ford v. Reamsnider, 26 Ohio 
Cir.Ct.N.S., 635. 

Tenn.— Weat Tennessee Power A 
Light Co. V. Hughes, 15 Tenn.App. 
37. 

Tex.—Red River Valley Pub. Co., 
Inc. V. Bridges, Clv.App., 254 S. 
W.2d 864, refused no reversible er¬ 
ror. 

64 C.J. p 982 note 89—17 C.J. p 1072 
note 79, p 1073 notes 80-84. 
Charge as a whole held erroneous 
for failure to limit plaintiff’s recov¬ 
ery to damages for injuries sustained 
as result of defendant's wrongful 
acts.—^Wichita Transit Oo. v. San¬ 
ders, Tex.Clv.App., 214 S.W.2d 810. 

62. Ga.—Mitchell County v. Hilliard, 
126 S.E. 719, 159 Ga. 502. 

63. Ind.—Pence v. Pence, 118 N.B. 
761, 62 Ind.App. 679. 

64 C.J. p 982 note 91. 

Xrss of Inapt terms 
Md.—Riley v. Naylor, 16 A2d 867, 
179 Md. 1. 

64 C.J, p 982 note 92. 

64. Ga.—Mitchell County v. Hilliard, 
126 S.E. 719, 159 Ga. 602. 

Mo.—City of Cape Girardeau v. 
Hunze, 284 S.W. 471, 814 Mo. 438, 
47 A.L.R. 26. 

65. Mo.—City of Cape Girardeau v. 
Hunze, supra. 

86. U.S.—^Waters-Plerco Oil Co. v. 
Deselms, Okl., 29 S.Ct. 270, 212 U. 
8. 159, 53 L.Ed. 463. 

87. S.C.—^Westinghouse Electric A 
Mfg. Co. V. Glencoe Cotton Mills, 
98 S.E. 128, 111 S.C. 864. 

64 C.J. p 982 note 96. 

68. tnd.—Mellencamp v. Cockerham, 
28 N.E.2d 599, 107 Ind.App. 898. 
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Wash.—Hardin v. Olympic Portland 
Cement Co., 164 P. 460, 89 Wash. 
320. 

69. Wash.—Poston v. Western Dairy 
Products Co., 86 P.2d 66. 179 Wash. 
73. 

64 C.J. p 98'2 note 98. 

70. Ga.—State Highway Dept. ▼. 
Peavy, 48 S.B.2d 478, 77 Ga.App. 
308—Keener v. Addis, 6 S.E.2d 696, 
61 Ga.App. 40—Pollard v. Boat¬ 
wright, 196 S.E. 216, 67 Ga.App. 
565. 

Ind,—Chicago & Erie B. Co. v. Mone- 
smlth, 37 N.E.2d 724, 110 Ind.App. 
281. 

Iowa.—Smith v. Pine, 12 N.W. 2d 236. 
234 Iowa 256—^Davidson v. Vast, 10 
N.W.2d 12, 233 Iowa 534—Angell 
V. Hutchcroft, 8 N.W.2d 147, 231 
Iowa 1057. 

Mo.—’E. C. Robinson Lumber Oo. v. 
Cottonseed Dellntlng Corp., App., 
207 S.W.2d 63—Hanser v. Lerner, 
App., 163 S.W.2d 806. 

Okl.—^Hartford Accident A Indemni¬ 
ty Co. V. Chaney, 131 P.2d 102, 191 
Okl. 623. 

Pa.—Muzyehuk to Use and Benefit of 
Burns v. Yellow Cab Co., 22 A.2d 
670, 343 Pa. 336. 

64 C.J. p 982 note 99. 

71. Ga.—Southern Ry, Co. ▼. Brock. 
64 S.E. 1083, 132 Ga. 858. 

N.C.—^Wagner v. Town of Conover, 
156 S.E. 167, 200 N.C. 82. 

73. Cal.—Sacramento Southern R. 
Co. v. Heilbron, 104 P. 979, 166 Cal. 
408. 

Ga.—^Albany Federal Sav. & Loan 
Ass’n V. Henderson, 86 S.E.2d 330, 
200 Ga. 79. 

Mo.—State ex rel. State Highway 
Commission v. Leftwich, App., 263 
S.W.2d 742. 

73. Iowa.—^Angell v. Hutchcroft, 3 
N.W.2d 147, 231 Iowa 1067—Dan- 
i ner v. Cooper, 246 N.W. 223, 215 
I Iowa 1364. 

Pa.—^McClelland v. Copeland, BO JL 
2d 221, 866 Pa, 406. 

84 C.J. p 983 note 8. 
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mental anguishj^ loss of earning capacity,"^5 loss 
of services^® and companionship, ^7 rental value, 
and punitive or exemplary damages.7® 

On the other hand, where an instruction is given 
to the jury as an absolute guide in determining the 
damages, the rule requiring the instructions to be 
read together is inapplicable.®® 

§ 440. Definition and Application of Terms 

In determining the sufficiency of a definition in a 
charge, the charge must be considered as a whole, and 
segregating one part with respect to a term and sub¬ 
jecting it to a meticulous analysis does not establish 

3. Cure 

§ 441. By Other Instructions 

Generally an erroneous instruction is not cured by 
the mere giving of correct instructions necessarily in¬ 
consistent therewith, although if the instruction Is de¬ 
fective merely, in that it is Inaccurate, misleading, con¬ 
fusing, or incomplete, It may be cured by another In¬ 
struction. 

A correct instruction will cure the error in an- 
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error If the treatment of the term In the whois eharg* 
Is sufficient adequately to guide the Jury. 

In determining the sufficiency of a definition in 
a charge, the charge must be considered ail a 
whole, and segregating one part with respect to a 
term and subjecting it to a meticulous analysis does 
not establish error if the treatment of the term 
in the whole charge both by definition and applica¬ 
tion is sufficient adequately to guide the jury.®l 
These rules have been applied to instructions defin¬ 
ing or omitting to define condition as distinguished 
from cause,®2 contributory negligence,®® embezzle¬ 
ment,®^ malice,®® material fact,®® negligence,®7 
nuisance,®® and proximate cause.®® 

F Error 

other only where the instructions, as a series, state 
the law correctly,®® and it is evident that no harm 
has been done by the erroneous instruction.®^ 
Otherwise, in order to obviate the effect thereof, 
the erroneous instruction must be expressly with¬ 
drawn from the jury®® or the erroneous instruc- 


74. Iowa—Strayer v. O’Keefe, 210 
N.W. 761, 202 Iowa 643. 

75. Mass.—Murray v. Llebmann, 120 
N.E. 79, 231 Mass. 7. 

64 C.J. p 983 note 6. 

76. Ind.—Indianapolis & M. Rapid 
Transit Co. v. Reeder, 100 N.E. 
101, 61 Ind.App. 633. 

77. Ind.—-Indianapolis & M. Rapid 
Transit Co. v. Reeder, supra. 

78. Ill—White V. Holden, 206 Ill. 
App. 667. 

79. Va.—Bourne v. Richardson, 113 
S E 893, 133 Va. 441. 

01 C.J. p 983 note 9. 

80. Iowa.—McAdams v. Chicago, R. 
I. & P. Ry. Co., 205 N.W. 310, 200 
Iowa 732. 

81. Ga.—Equitable' Credit Corp. v. 
Johnson, 72 S.E.2d 816, 86 Qa.App. 
844. 

Idaho.—Murphy v. Mutual Life Ins. 
Co. of New York, 112 P.2d 993, 62 
Idaho 3G2. 

Minn.—Borchardt v. Kulick, 48 N.W. 

2d 318, 234 Minn. 308. 

Okl.—0ity of Altus V. Wise, 143 P.2d 
128, 193 Okl. 288. 

Rl.—Boettger v. Mauran, 12 A.2d 
286, 64 R.I. 340. 

Tex,—^Westbrook v. Watts, Clv.App., 
268 S.W.2d 694—Hooper v. Court¬ 
ney, C1V.APP., 266 S.W.2d 462— 
Penner v. American Surety Co. of 
New York, Clv.App., 166 S.W.2d 
279, error refused—^tna Life Ins. i 
Co. V. Allen, Clv.App.. 137 S.W.2d 
78. 

C,J. p 983 note 12. | 
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82. Conn—Salemme v. Mulloy, 121 
A. 870, 99 Conn. 474. 

83. Mich.—Smith v. Detroit United 
Ry., 119 N.W. 640, 165 Mich. 466. 

64 C.J. p 983 note 14. 

84. Mo.—Goffe V. National Surety 
Co., 9 S.W.2d 929, 321 Mo. 140. 

85. Mo.—Lehmer v. Smith, 284 S.W. 
167, 220 Mo.App. 261—^Waddell v. 
Krause, 241 S.W. 964, 210 Mo.App. 
117. 

Instruotloii held oonfasiag, wislesd. 
lag*, and prejudicial 

Mo.—Davenport v. Midland Bldg. Co., 
App., 246 S.W.2d 460. 

86. Ill.—Fry v. Howard, 232 Ill.App. 
296. 

87. Ohio —Morris v. Cleveland Hock¬ 
ey Club, 106 N.E.2d 419, 157 Ohio 
St. 225—Pry v. Hildreth, App., 99 

, N.E.2d 910. 

Okl.—City of Stilwell v. Bone, 167 P. 

2d 469, 196 Okl. 325. 

64 C.J. p 983 note 18. 

88. Tex,—^Royalty v. Strange, Civ. 
App., 220 S.W. 421. 

89. Ark.—Gantt v. Sissell, 263 S.W. 
2d 916. 

Iowa.—Dennis v. Merrill, 267 N.W. 
322, 218 Iowa 1-269. 

N.C.—Hodges v. Malone & Co., 70 S. 

E.2d 478, 235 N.C. 612. j 

Okl.—City of Stilwell v. Bone, 157 P. 

2d 469, 196 Okl. 325. j 

Tex.—International-Great Northern 
E. Co. V. Pence, Civ.App., 113 S. ! 
W.2d 206, error dismissed. 

64 C.J. p 983 note 20. 

90. Ill.—Nickell v, Baltimore & O. R. 
Co., 106 N.E.2d 738, 347 Ill.App. 

33 


202—Aldridge v. Morris, 86 N.E. 
2d 143, 337 Ill.App. 360. 

S.C.— Corpus Juris cited la Citizens 
Bank of Darlington v. McDonald, 
24 S.B.2d 369, 375, 202 S.C. 244. 

64 C.J. p 983 note 21. 

91. Ala.—^North Carolina Mut. Life 
Ins. Co. V. Coleman, 26 So.2d 114, 
32 Ala.App. 287, certiorari denied 

26 So.2d 120, 248 Ala. 3-2—Ogburn 
V. Montague, 166 So. 633, 26 Ala. 
App. 166, certiorari denied 165 So. 
636, 229 Ala. 78. 

Ill,—Walker v. Shea-Matson Truck¬ 
ing Co., 101 N.E.2d 449. 344 Ill.App. 
466. 

Mo.—Ellyson v. Missouri Power' & 
Light Co., App., 59 S.W.2d 714. 

64 C.J. p 984 note 22. 

92. Ga.—Citizens & Southern Nat. 
Bank v. Kontz, 194 S.E. 636, 186 
Ga 131—Brooks v. Wofford, 77 8. 
E.2d 663, 88 GaApp. 731—Taylor 
V. Allen, 49 S.E.2d 644, 77 GaApp. 
659—Spalding Lumber Co. v. Hemp¬ 
hill. 47 S.E.2d 614, 77 GaApp. 1— 
Mitchell V. Evans, 20 S.E.2d 782, 
67 GaApp, 463—Securities Inv. Co. 
V. Jett. 1 S.E.2d 69, 69 GaApp. 418. 

Ind.—Evans v. Evans, 96 N.E.2d 688, 
121 Ind.App. 104. 

N.J.—Cosgrave v. Malstrom, 23 A.2d 
288, 127 N.J.Law 606—Wright v. 
General Ceramics Co., 197 A. 899, 
120 N.J.Law S3—Erie Land & Im¬ 
provement Co. V. Symltakos, 170 A. 
61, 112 N.J.Law 820. 

Va—H. J. Heinz Co. v. W. B. Shafer, 
Inc., 49 S.E.2d *298. 188 Va 320. 
Wls.—State ex rel. Jahfi v. Rydell, 

27 N.W.2d 486, 260 Wla 877— 
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tion must be corrected®* by a qualification re¬ 
ferring directly to it®^ and a mere incidental 
reference to the issue in another instruction,®5 or 
an implied qualification of the instruction by a later 
instruction,or words carrying an inference rather 
than a direct statement of the correct rule,®"^ or a 
statement that it is the duty of the jury to recall 
the evidence,®8 is insufficient. Accordingly, subject 


to the qualification that the erroneous instruction 
must be on a material issue, and misleading,®® it is 
the general rule that an erroneous instruction is not 
cured by the mere giving of correct instructions,^ 
necessarily inconsistent therewith,® since, under 
such circumstances, it is impossible to tell which 
charge the jury followed.® 


O'Donnell v. Kraut, 7 N.W.2d 889, 
242 Wls. 268. 

64 C.J. p 984 note 23. 

93. Ga.—Brooks v. Wofford, 77 SK. 
2d 663, 88 Ga.App. 731—Spaldinp 
Lumber Co. v. Hemphill, 47 S.E 2d 
614, 77 Ga.App. 1—Mitchell v. Ev¬ 
ans, 20 S.E.2d 782, 67 Ga.App. 453 
-—Securltica Inv. Co. v. Jett, 1 S 
E.2d 69. 59 Ga.App. 418. 

64 C.J. p 984 note 24. 

04. Ga.—Smith v. Norman Motors 
Co., 66 S.E.2d 699, 84 Ga.App, 186 
•—^Atlantic Coast Line R. Co. v. 
Thomas. 64 S.E.2d 301. 83 GaApp. 
477—Spalding: Lumber Co. v. 

Hemphill. 47 S.E.2d 614, 77 Ga.App. 

1 . 

Wls.—State ex rel. Jahn v. Eydell, 27 
N.W.2d 486, 250 Wis. 377—O'Don¬ 
nell V. Kraut, 7 N.W.2d 889, 242 
Wis. 268. 

64 C.J. p 98'4 note 24. 

95. Wyo.—McClintock v. Ayers, 253 
P. 668, 256 P. 355, 36 Wyo. 132. 

96. N.H.—Hall v. Merrimack Mat. 
Fire Ins. Co., 6 A.2d 172, 90 N.H. 
191. 

07. N.J.—Cosgrave v. Malstrom, 23 
A.2d 288, 127 N.J.Law 606. 

98, Conn.—Ladd v. Burdge, 43 A.2d 
752, 132 Conn. 296. 

99. Ga.—Neville v. National Life & 
Accident Ins. Co., 135 S.E, 316, 30 
Ga.App. 8. 

Ky.— Corpus Juris cited iu Stover v. 
Cincinnati, N. & C. Ry. Co., 67 S. 
W.2d 484, 486, 252 Ky. 426. 

1. Ala.—^W. U. Tel. Co. v. Gorman, 
185 So. 743, 237 Ala. 146. 

Ark.—Clark v. Duncan, 214 S.W.2d 
493, 214 Ark. 83. 

Cal.—Wells V. Lloyd, 132 P.2d 471, 
21 Cal.2d 462—Miner v. Dabney- 
Johnson Oil Corporation, 28 P.2d 
23, 219 Cal. 580—Bolton v. Mar¬ 
tin, App., 271 P.2d 991—Lopez v. 
Knight, 263 r,2d 452, 121 Cal.App. 
2d 387—Bellows v. City and County 
of San Francisco, 234 P.2d 729, 106 
Cal.App.2d 67—Goodwin v. Foley, 
170 P.2d 503, 76 Cal.App.2d 195— 
Stevenson v. Fleming:, 117 P.'2d 
717, 47 Cal.App.2d 225—Nance v. 
Fresno City Lines, 113 P,2d 244, 44 
Cal.App.2d 868—Ross v. Baldwin, 
112 P.2d 666. 44 Cal.App.2d 433— 
Spear v. Leuenberger, 112 P.2d 43, 
44 Cal.App.2d 236—Akers v. Cowan, 
80 P.2d 143, 26 Cal.App.2d 694. 


Colo.—Pettlngell v. Moede, 271 P.2d 
1028. 

Ga.—Williford v. Swint, 188 S.E. 685, 
183 Ga. 376—Potts v. R. F. C., 47 
S.E.2d 178, 76 Ga.App. 796. 

Ill.—Signa V. Alluri, 113 N.E 2d 475, 
351 Ill.App. 11. 

Ind.—Evans v. Evans, 96 N.E.2d 688, 
121 Ind App. 104—Emge v Sevedge, 
76 NE2d 687, 118 Ind.App 277— 
Indiana Service Corp. v. Schaefer, 
199 N.E. 158, 101 Ind.App. 294. 
Kan.—Sams v. Commercial Standard 
Ins. Co.. 139 P.2d 869, 157 Kan. 
278. 

Ky.— Corpus Juris quoted in Stover 

V. Cincinnati, N. & C. Ry. Co., 67 
S.W.2d 484, 485, 252 Ky. 426, 

Mo.—Hatfield v. Thompson, 262 S.W. 
2d 534—Piehler v. Kan.sas City 
Public Service Co., 226 S.W.2d 681, 
360 Mo, 12—Griffith v. Delico Meats 
Products Co., 146 S.W.2d 431. 347 
Mo. 28—^Evans v. Atchison, T. & S. 
F. Ry. Co., 131 S.W.2d 604, 345 Mo. ^ 
147—State ex rel. St. Joseph Belt I 
Ry. Co. V. Sham, 108 S.W.2d 351, 
341 Mo. 733—McDonald v. Kansas 
City Gas Co.. 59 S.W 2d 37, 332 
Mo. 366—^Daams v. Flournoy, App., 
119 S.W. 2d 482. 

Mont.—Skelton v. Great Northern Ry 
Co., 100 P.2d 929, 110 Mont. 257. 
N.J.—Friel v. Wildwood Ocean Pier 
Corp., 29 A.2d 654, 129 N.J.Law 
376. 

N.Y.—McNulty v. Sunset Warehous¬ 
es, 8 N.T.S.2d 703, 256 App.Div, 821. 
N.C.—Godwin v. Johnson Cotton Co., 
78 S.E.2d 772, '238 N.C. 627. 

Pa.—Williamson v. McCracken, 19 
Wash. 20, affirmed 199 A. 166, 330 
Pa. 254. 

Va.—Smith V. Clark, 46 S.E.2d 21, 
187 Va. 181—Gary v. Artist, 43 S. 
E.2d 833, 186 Va. 616. 

W.Va.—Meyn v. Dulaney-Miller Auto 
Co.. 191 S.E. 668, 118 W.Va. 645— 
Liston V. Miller. 169 S.E. 398, 113 

W. Va. 730. 

64 C.J. p 984 note 27—9 C.J. p 662 
note 74 [a]. 

2. Ark.—Ratteree v. Rhodes, 97 S. 

W.2d 922, 193 Ark. 169. 

Cal.—Westberg v. WIHde, 94 P.2d 
690, 14 Cal.2d 360—Lowe v. Lee, 
213 P.2d 767, 95 Cal,App.2d 685— 
Rutherford v. Standard Engineer¬ 
ing Corp., 199 P.2d 364, 88 Cal.App. 
2d 664—Goodwin v. Foley, 170 P. 
2d 603, 76 Cal.App.2d 195—Van 
Fleet V. Heyler, 125 P.2d 686, 61 
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Cal.App. 2d 719—Akers v. Cowan, 
80 P.2d 143, 26 Cal.App.2d 694. 

Colo.—Neilson v. Bowle.s, 236 P.'2d 
286, 124 Colo. 274—Denham Thea¬ 
tre V. Beeler, 109 P.2d 643, 107 
Colo. 116. 

Ind.'—Metropolitan Life Ins. Co. v. 
Alterovitz. 14 N.E.2d 570, 214 Ind. 
186, 117 A.L.R. 770—Gary Rys. v. 
Chumcoff, 96 N.E.2d 685, 122 Ind. 
App. 189, transfer denied 103 N.E. 
2d 203, 230 Ind. 309. 

Ky.— Corpus Juris quoted iu Stcver 

V. Cincinnati, N. & C. Ry. Co., '67 
S.W.2d 484, 485, 252 Ky. 426. 

Miss—Wallace v. Billups, 33 So.2d 
819, 203 Miss 853—Hunt v. Sher¬ 
rill, 15 So.2d 42C, 19.5 Miss, 688. 

Mo.—State ex rel. Powell Bros. Truck 
Lines v. Ho.stetter, 137 S.W.2d 461, 
345 Mo, 915—Heucr v, John R. 
Thompson Co., App., 251 S.W.2d 980 
—Newkirk v. City of Tipton, 136 S. 

W. 2d 147, 234 Mo.App. 920—Boulig- 
ny V. Metropolitan Life Ins. Co., 
App., 133 SW2d 1094—Lyons v. 
St. Jof5eph Belt Ry Co., 84 S.W.2d 
933, 232 Mo.App. 575 

Neb.—Krepcik v. Interstate Transit 
Lines, 43 N.W.2d 609, 153 Neb. 9« 
—Simcho V. Omaha & Council 
Bluffs St. Ry Co, 35 N W.2d 601, 
160 Neb. 634—Robison v. Union 
Transfer Co, 4 N.W.2d 658. 141 
Neb. 674—Bohmont v. Moore, 295 
N.W. 419, 138 Neb. 784, 133 A.L. 
R. 270, rehearing denied 297 N.W. 
669, 138 Neb. 907, 133 A.L.R. 279— 
Bocian v. Union Pac. R. Co., 289 N. 
W. 372, 137 Neb. 318—Brooks v. 
Thayer County, 254 N.W. 413, 126 
Neb. 610. 

N.Y —Forward Publications v. Inter¬ 
national Pictures, 98 N.Y.S.2d 139, 
277 App.Div. 846. 

N.C.—DeHart v. Jenkins, 190 S.E. 
-218, 211 N.C. 314. 

Pa.—Hisak v. Lehigh Valley Transit 
Co., 69 A.2d 900, 360 Pa. 1. 

Va,—Smith v. Clark. 46 S.E.2d 21, 
187 Va. 181. 

64 C.J. p 986 note 28. 

3. Ala.—Montgomery City Lines v. 

Scott, 26 So.2d 200, 248 Ala. 27. 
Cal.—Jentick v. Pacific Gas & Elec¬ 
tric Co., 114 P.2d 343, 18 Cal.2d 117 
—Bellows V. City and County of 
San Francisco, 234 P.2d 729, 106 
Cal.App.'2d 67—Lowe v, Lee, 213 
P,2d 767, 96 Cal.App.2d 686—Good¬ 
win v. Foley, 170 P.2d 603, 76 Cal. 
App.2d 196—Van Fleet v. Heyler, 
125 P.2d 686. 61 Cal.App.2d 719— 
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In accordance with these rules it has been held 
that a correct g-eneral charge will not cure an 
erroneous specific instruction,^ and that a cor¬ 
rect special charge will not cure an erroneous 
main charge in conflict therewith.^ Neither will 
a correct written charge cure an erroneous oral 
charge,® nor will a correct oral charge cure an er¬ 
roneous written instruction.*^ An error in an in¬ 
struction will not be cured by another erroneous in¬ 
struction® or by an instruction referring to an 
entirely different matter,^ and the rule is particular¬ 
ly true where the subsequent instruction accentuates 
the error.l® There can be no cure of error by 
reading the instructions together where none of the 
instructions given is sufficient to supply the defect 
in erroneous instructions.^^ 
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An erroneous unequivocal instruction is not cured 
by an equivocal explanation likely to be misunder- 
stood,i2 jiQj- caji a short erroneous instruction be 
cured by a long complicated one.^® Where, how¬ 
ever, it appears that the correct instruction must 
have so preponderated in the consideration of the 
jury that the erroneous instruction neither con¬ 
tributed to, nor controlled, the verdict, the charge 
may be upheld.^^ A charge of the court, which, 
considered as a whole, is intemperate, cannot be 
neutralized by the simple warning to be careful 
not to do defendant an injustice.^^ 

On the other hand or in other cases if an instruc¬ 
tion is defective merely,^® in that the instruction is 


ELrhart v. Bowling, 97 P.2d 1010, 
3'6 Cal.App,2d 503—^Akers v. Cow¬ 
an, SO P.2d 143, 26 Cal.App.2d 694. 
Ga.—Taylor v. Allen, 49 S.E.2d 544. 
77 Ga.App. 659. 

Ill.—Pappas V, Peoples Gas Light & 
Coke Co., 113 N.E.2d 585, 250 Ill. 
App. 541. 

Ind.—^Evans v. Evans, 96 N.E.^d 688, 
121 Ind.App. 104~Gary Rys. v. 
ChumcofC, 96 N.E.2d 685. 122 Ind. 
App. 139, transfer denied 103 N.E, 
2d 203, 230 Ind. 309. 

Ky. — Corpus Juris QLUOted in. Stover 
V. Cincinnati, N. & C. Ry. Co., 67 

S.W.ad 484, 485, 252 Ky. 425. 
Mich,—Cuttle v. Concordia Mut. Eire 
Ins. Co., 287 KW. 401, 290 Mich. 
117. 

Mo.—State ex rel. State BQghway 
Commission v. Blobeck Inv. Co., 
App., 63 S.'W.2d 448. 

Neh. —Wilch v. Western Asphalt Pav¬ 
ing Corporation, 245 N.W. 605, 124 
Neh. 177, 

N.J.—Padayao v. Severance, 184 A. 

514, 116 N.J.Law 385. 

Ohio.—^Youngstown Municipal Ry. Co. 
V. Mikula, 1 N.E.2d 135, 131 Ohio 
St. 17—Sablack v. Glenn, App,, 96 
N.B.2d 417—Booksbaum v. Chris¬ 
tian, 5 ]Sr.B.2d 177, 53 Ohio App. 384. 
Pa.—^Hisak v. Lehigh Valley Transit 
Co., 59 A.2d 900, 360 Pa. 1 —^Reiter 
V. Reiter, 48 A.2d 66, 159 Pa.Super. 
344. 

64 C,J. p 9S6 note 29. 

4. Ohio.—^Deckant v. City of Cleve¬ 
land, 99 N.BJd 609, 155 Ohio St. 
498—McCarthy v. Cincinnati St. 
Ry. Co., 94 K.E.2d 627, 88 Ohio App. 
454—^Rowley v. Ferguson, App., 48 
N.E.2a 243. 

5. C.—Gathings v. Great Atlantic & 
Pacific Tea Co., 167 S.B. 652, 168 
S.a 385. 

Wash.—Hart v. Clapp, 54 P.2d 1012, 
185 Wash. 362. 

64 C.J. p 986 note 30. 

5. Tex.—Pt. Worth & R. G. Ry. Co. 
V. Bryson & Burns, Civ.App., 195 
S.W. 1165. 


6. Ala.—City of Birmingham v. La¬ 
tham, 162 So. 675, 230 Ala. 601— 
Alabama Consol. Coal & Iron Co. 
V. Heald, 53 So. 162. 168 Ala. 626— 
Vick V. Rogers, 45 So.2d 332, 35 
Ala.App. 227. 

7. Ala.—^Atlantic Coast Line R. Co. 

V. Horn, App., 66 So.2d 202. 

64 C.J. p 986 note 33. 

8. Cal.—^Finney v. Wierman, 126 P. 
•2d 143, 52 CaI.App.2d 282. 

Mo.—Lakin v. Chicago, R. I. P. 
Ry. Co., 95 S.W.2d 1245, 229 Mo. 
App. 461. 

64 C.J. p 986 note 34. 

9. Mo.—Crites v. Bollinger, App., 238 
S.W,2d 26. 

64 C.J. p 98'6 note 35. 

10. N.T.—^Finkelstein v. John Han¬ 
cock MuL Life Ins, Co., 286 N.Y.S. 
779, 247 App.Div. 74. 

64 C.J. p 986 note 36. 

11. Miss.—-Edward Hines Lumber 
Co, V. Dickinson, 125 So. 93, 155 
Miss. 674. 

12. Minn.—^Poppe v. Bowler, 238 N. 

W. 890, 184 Minn. 415. 

13. Cal.—Stein v. Lacassie, 207 P. 
886, 189 Cal. 118. 

14. Cal.—^Dodge v. San Diego Elec. 
Ry. Co., 208 P.2d 3'7, 92 CaJ.App.2d 
759—^In re Bucher's Estate, 132 P. 
2d 257, 56 Cal.App.2d 136—Soares 
V. Barson, 56 P.3d 1283, 12 Cal.App. 
2d 582. 

Ill.—Corpus Juris quoted ia Reben- 
storf V. Metropolitan Life Ins. Co„ 
19 ]Sr.B.2d 420, 427, 299 IIl.App. 71. 
64 C.J. p 986 note 39. 

15. Pa.—Cavlovic v. Nikolish, 83 
Pa-Super. 532. 

16. Ala.—American Life Ins. Co. v. 
Anderson, 21 So.2d 791, 246 Ala. 
588. 

Ark.—Hydrotex Industries v. Sharp, 
208 S.W.2d 183, 212 Ark. 886—Gen¬ 
eral Motors Acceptance Corpora¬ 
tion V, Hicks, "TO S.W.2d 509, 189 
Ark. €2. 


Cal.—O’Connor v. City and County 
of San Francisco, 207 P.2d 638, 92 
Cal.App.2d 626—^Heller v. Melliday, 
141 P.2d 447, 60 Cal.App.2d 689— 
Stevenson v. Fleming, 117 P.2d 
717, 47 Cal.App.2d 225—Silveira v. 
Siegfried, 26 P.2d 666, 135 Cal.App. 
218. 

Conn.—^Hurlhurt v. Sherman, 163 A. 
603. 116 Conn. 102. 

Ga.—Hogg V. First Kat. Bank of 
West Point, 62 S.E.2d 634, 82 Ga. 
App. 861. 

Ill.—Department of Public Works 
and Bldgs, v. Bohne, 113 N.E.2d 
319, 415 Ill. 253—Rowley v. Friel, 
71 N.E.2d 183, 330 IIl.App. 433 
—Avauce v. Thompson, 51 H.E.Sd 
334, 320 IIl.App. 406, reversed on 
other grounds 55 N.E.2d 67, 387 
Ill. 77, certiorari denied 65 S.Ct. 
82, 323 U.S. 763, 89 L.Ed. 603— 
Warner Const. Co. v. Lincoln Park 
Com’rs, 278 IIl.App. 42. 

Mich.—Ginsberg v. Myers, 183 N.W. 
749, 215 Mich. 148. 

Miss.—Gilmer v. Gunter, 46 So.2d 447 
—^Hew Orleans & N. E. R. Co. "V. 
Boliver, 44 So.2d 527—Glicco V. 
Montgomery, 33 So.2d 317—Hunt v. 
Sherrill, 15 So-2d 426, 195 Miss. 688- 
H.M.—Board of Com'rs of Dona Ana 
County V. Gardner, 260 P.2d 682, 
57 N.M. 478. 

Ohio.—McKee v. Hew Idea, App., 44 
H,E.2d 697—Pierce v. Isabel, App., 
36 N.E.2d 64. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

Kahl, 35 P.2d 731, 168 Okl. 578. 

Pa.—Coleman v. Reading Co., 29 A- 
2d 499, 346 Pa. 289—Kascak v. 
United Societies of Greek Catholic 
Religion of U. S. A., 177 A. 338, 117 
Pa.Super. 423—^Dystrek v. Asphalt 
Industries, Com.Pl-, 36 Del.Co. 243. 
Vt.—Proulx V- Parrow, 56 A.2d 623, 
115 Vt. 232, 

Va,—Tri-State Coach Corp. v. Walsh, 
49 S.E.2d 363, 188 Va. 299—aty 
of Hew York Ins. Ck». v, Greene, 31 
S.E.2d 268, 183 Va. Si 
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inaccurate, misleading, confusing,^® of in- ambiguous,®^ or obscure, or where it leaves room 
complete,or if it is in terms which are too gen- for improper inferences,26 or is oral instead of in 
eral,21 argumentative,®® indefinite or uncertain,®® 


■Wash.—Lee & Eastes v. Continental 
Carriers, 365 P.2d 267. 

64 G.J. p 986 note 41—8 C.J. p 1075 
note 12. 

Dependent on clrciunstances 

The rule that giving’ of technically 
erroneous instruction is not prej¬ 
udicial when, on considering instruc¬ 
tions as a whole, it can fairly be 
said that error was cured by some 
other instructions, is dependent on 
the particular circumstances present¬ 
ed.—Keller V. City of Seattle, 94 P.2d 
184, 200 Wash. S73. 

17. Hawaii.—Ciacci v. Woolley, 33 
Hawaii 247. 

Kan.—Sams v. Commercial Standard 
Ins. Co., 139 P.2d 859, 157 Kan. 
278. 

64 C.J. p 987 note 42. 

18. Hawaii.—Ciacci v. Woolley, 33 
Hawaii 247. 

Mo.—Duffy V. Kohan, '259 S.W.2d 839 
—Killlnger v. Kansas City Public 
Service Co., 259 S.W.2a 891—Ko- 
mandel v. Kansas City Public Serv¬ 
ice Co., 254 S.W.2d 685—Hatfield v. 
Thompson, 252 S.W.2d 534—^Bolino 

V. Illinois Terminal R. Co., 200 S. 

W. 2d 862, 355 Mo. 1286—Welch v. 
Welch, 190 S.W.2d 93$, 354 Mo. 
664—State ex rel. St. Joseph Belt 
Ry- Co. V. Shain, 108 S.W.2d 351, 
341 Mo. 733—^Brunh v. Hamilton- 
Brown Shoe Co.. *66 S.W.2d 903, 
334 Mo. 517—^McDonald v. Kansas 
City Gas Co., 69 S.W.2d 37, 332 Mo. 
356—^Roman v. Hendricks, App., 80 
S,W.2d 907. 

Pa.—^Atlantic Refining Co. v. Graham, 
74 Pa-Dist & Co. 433, 33 Erie Co. 
18 . 

64 C.J. p 987 note 43. 

19. Mo.—Welch V. Welch, 190 S.W. 
2a 936, 354 Mo. 654—^Pourcade v. 
Kansas City, App., 107 S.W.2d 963, 
opinion quashed on other grounds 
State ex rel. Fourcade v. Shane, 119 
S.W.2d 788. 342 Mo. 1190. 

64 C,J. p 987 not© 44. 

20. U.S.—New York Life Ins. Co. r. 
Rogers, C.C.A.Ariz., 126 F.2d 784. 

Cal-—Jentick v. Pacific Gas & Elec¬ 
tric Co., 114 P.2d 343, U Cal.2d 
117—Wilson V. Davis, 81 P.2d 971, 
11 Cal. 2d 761—Miner v. Dabney- 
Johnson Oil Corporation, 28 P.2d 
23, 219 Cal. 580—Grover v. Sharp 
& Fellows Contracting Co., 186 P.2d 
682, 82 Cal.App.2d 615—McChris- 
tian T. Popkln, 171 P.2d 85, 75 Cal. 
App.2d 249—Stevenson v. Flem¬ 
ing. 117 P.2d 717, 47 Cal.App.2d 
225—^Nance v. Fresno City Lines, 
113 P.2d 244, 44 Cia.App.2d 868— 
Ross V. Baldwin. 112 P.2d 666, 44 
Cal.App.2d 433—Spear v. I^uenber- 
ger, 112 P.2d 43, 44 CalA.pp.2d 236 


—In re Horton’s Estate, 17 P.2d 
184, 128 Cal.App. 249. 

Hawaii.—Ciacci v. Woolley, 33 Ha¬ 
waii 247. 

Ill.—Mathes v. Lipe, 79 N.E.2d 874, 
334 IlLApp. 631. 

Ind.—Great Atlantic & Pacific Tea 
Co. V. Custin, 13 N.E.2d 54'2, 214 
Ind. 54, rehearing denied 14 N.E.2d 
538, 214 Ind. 64—Goldblatt Bros. v. 
Parish, 33 N.B.2d 835, 110 Ind.App. 
368, rehearing denied 38 N.B.2d 
255, 110 Ind.App. 368. 

Kan.—Sams v. Commercial Standard 
Ins. Co., 139 P.2d 859, 167 Kan. 278. 

Mo.—Griffith V. Delico Meats Prod¬ 
ucts Co., 145 S.W.2d 431, 347 Mo. 
23—Bowman v. Bahmoeller, 55 S. 
W.2d 453. 331 Mo. 868—Union Serv¬ 
ice Co. V, Lyons, App., 240 S.W.2d 

I 153^—^Fitzgerald v. Metropolitan 
Life Ins. Co., App., 149 S.W.2d 389 
—^Lakin v. Chicago. R. I. & P. Ry. 
Go.. 95 S.W.2d 1245, 229 Mo.App. 
461—Grisham v. Freewald, 96 S.W. 
2d 349, 230 Mo.App. 1203, quashed 
on other grounds State ex rel. Gris¬ 
ham V. Allen, 124 S.W.2d 1080, 344 j 
Mo. 66, conformed to, App., ISO S. 
W.2d 653—^ESramer v. Laape, App., | 
94 S.W-2d 1090—Lyons v. St. Jo¬ 
seph Belt Ry. Co., 84 S.W.2d 933, 
232 Mo.App. 576—^McLain v. Atlas 
Assur. Co., Limited, of London, 
England, App., 67 S.W.2d 849— 
State ex rel. State Highway Com¬ 
mission V. Blobeck Inv. Co., App., 
63 S.W.2d 448—Ellyson v. Missouri 
Power & Light Co., App., 69 S.W.2d 
714. 

Neb.—Webb v. Platte Val. Public 
Power & Irr. Dish. 18 N.W.2d 563, 
146 Neb. 61—In re Johnson’s Es¬ 
tate, 16 N.W.-Sd 504, 145 Neb. 333. 

Nev.—^Hotels El Rancho v. Pray, 187 
P.2d 568, 64 Ner. 591. 

N.M.—Board of Com'rs of Dona Ana 
County V. Gardner, 260 P.2d 682, 67 
N.M. 478. 

Okl.—Slater t. Mefford, 111 P.2d 169, 
188 Okl, 625. 

Utah.—Ward v. Denver & R, G. W. R 
Co., 86 P.2d 837, 96 Utah 664. 

Ya.—Smith v. Clark, 46 S.E.Sd 21, 
187 Va. 181—Mister v. Mister, 28 
S.B.2d 162, 180 Va. ZU. 

W.Va.—Frazier v. Grace Hospital, 
185 S.E. 416, 117 W.Va. 330—Curf- 
man v. Monongahela West Penn 
Public Service Co., 166 S.B. 848, 
113 W.Va. 85. 

64 C.J. p 987 note 45. 

21. U.S.—Clum V. Guardian Life Ins. 
Co., D.CLPa., 24 F.Supp. 396, revers¬ 
ed on other grounds. C.C.A., Guard¬ 
ian Life Ins. Co. of America v. 
Clum, 106 F.2d 592, certiorari de¬ 
nied Clum V. Guardian Life Ins. 
Co, of America, 60 S.Ct. 692, 809 
U.S. 666, 84 L.Ed. 1013. 
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Cal.—SkuUe v. Ahem, 71 P.2d 340. 
22 Cal.App.2d 460. 

Fla—^Alford v. Barnett Nat. Bank of 
Jacksonville, 188 So. 322, 137 Fla. 
564. 

Mo.—Haynie v. Jones, 127 S.'W.2d 105, 
233 Mo.App. 948—Glader v. City of 
Richmond Heights, App., 121 S.W. 
2d 254—Lyons v. St. Joseph Belt 
Ry. Co., 84 S.W.2d 933, 232 Mo.App. 
575—State ex rel. State Highway 
Commission v. Blobeck Inv. Co., 
App., 63 S.W.2d 448—BIggers v. 
Gonter, App., 54 S.W.2d 783. 

64 C.J. P 988 note 46. 

22. Ala—^Bessemer Feed Mills v. 
Alabama Great Southern R. Co., 116 
So. 796. 217 Ala 446. 

Colo.—‘McCormick v. Parriott, 80 P. 
1044, 83 Colo. 382. 

23. Mo.—^Duffy V. Rohan, 259 S.W.2d 
839—^KHlinger v. Kansas City Pub¬ 
lic Service Co., 269 S.W.2d 891— 
Hatfield v. Thompson, 262 S.W.2d 
634—State ex rel. City of Jefferson 
V. Shain, 124 S.W.2d 1194, 844 Mo. 
57—State ex rel. St. Joseph Belt 
Ry. Co. V. Shain, 108 S.W.2a 351, 
841 Mo, 733—McDonald v. Kansas 
City Gas Co., 69 S.W.2d 37, 882 
Mo. 866—Salmons v. Dun & Brad- 
street, App., 158 S.W.2d 556, modi¬ 
fied on other grounds 162 S.W.2d 
246. 349 Mo. 498, 141 A.L.R. 674— 
Roman v. Hendricks, App., 80 S.W. 
2d 907. 

64 C.J. p 988 note 48. 

24. Cal.—'Valentine r. Provident 

Mut. Life Ins. Co. of Philadelphia 
55 P.2d 1243, 12 Cal.App.2d 616. 

I Mo.—Duffy v. Rohan, 259 S.W.2d 830 
—Killinger v. Kansas City Public 
Service Co., 269 S.W.2d 391—Ro- 
luandel v. Kansas City Public Serv¬ 
ice Co., 254 S.W.2a 586—Hatfield v. 
Thompson, 252 S.W.2d 634—State 
ex rel. Powell Bros. Truck Lines v. 
Hostetter, 137 S.W.2d 461, 345 Mo. 
916—State ex rel. City of Jefferson 
V. Shain, 124 S.W.2a 1194, 344 Mo. 
67—State ex rel. St. Joseph Belt 
Ry. Co. V. Shain, 108 S.W.2d 351, 
341 Mo. 733—^McDonald v. Kansas 
City Gas Co., 59 S.W.2d 37, 332 Mo. 
356—Newkirk v. City of Tipton, 
186 S.W.2d 147, 234 Mo.App. 920— 
Roman v. Hendricks, App., 80 S.W. 
2d 907 —State ex rel. State Highway 
Commission v. Blobeck Inv. Co., 
App., 63 S.W.2d 448. 

64 C.J. P- 988 note 49. 

25. HI.—^Latham v. Roach, 72 HI. 
179. 

Neb.—^Bingham v. Hartley, 62 N.W. 
1089, 44 Neb. 682. 

26. HI.—Anddrson r. Donaldson,, 32 
H1.APP. 404. 
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writing-,27 it may be cured by another instruction, 
altlioug-h it has been held that this rule can be ap¬ 
plied only in very plain cases entirely free from 
doubt.28 

It has been stated that whether erroneous in¬ 
structions are cured by other correct instructions is 
a question for the discretion of the trial court,29 al¬ 
though where the instruction complained of is not 
erroneous, and, as supplemented by the other in¬ 
structions, manifestly could not be misleading or 
confusing, the trial court is not vested with discre¬ 
tion to declare it so 20 

Instruction purporting to cover entire case. 
Where an instruction purports to sum up all the 


facts, the proof of which will warrant a verdict for 
a party, the instruction must be correct, and, if er¬ 
roneous or incomplete, it is not susceptible of cure 
by any other instructions,21 unless such instruction 
properly refers to, and incorporates within its 
terms, other given instructions which properly sub¬ 
mit such omitted elements.22 A hinding,29 manda¬ 
tory, 24 or peremptor}"25 instruction, or one directing 
a verdict,26 if erroneous or incomplete, cannot be 
cured by any other instructions. 

Thus, where matters of affirmativ’e defense are 
not incorporated in plaintiff’s instruction purporting 
to cover the whole case, the weight of authority 
is that such omission cannot be cured by other in- 
structions.27 Where, however, an instruction which 


27. Ark.—^Josephs v. Briant, 172 S. 
W. 1002, 115 Ark. 538, Ann.Cas. 
1916B 741. 

64 C.J. p 988 note 52. 

28. Mo.—Quirk v. St. Louis United 
Elevator Co.. 28 S.W. 1080, 126 Mo. 
279—Wilks V. St. Louis & S. F. R. 
Co.. 141 S.W. 910, 159 Mo.App. 711. 

29. Cal.—Conner v. Southern Pac. 
Co., 241 P.2d 535, 38 Cal.2d 633— 
Fennessey v. Pacific Gas & Electric 
Co„ 76 P.2d 104, 10 Cal.2d 538. 

SO. Mo.—^Nelson v. Tayon, 265 S.W. 
2d 409. 

31. Ind.—^Harris v. Public Service 
Co- of Ind., 109 N.E.2d 433, 123 Ind. 
App. 439—^Nepsha v. Wozniak, 92 
N.B.2d 734, 120 Ind.App. 362—Coch¬ 
ran V. Wimmer, 81 N'.E.2d 790, 118 
Ind.App. 684. 

Mo.—^Banta v. Union Pac. R. Co., 242 
S.W.2d 34, 362 Mo, 421—Higrg-ins v. 
Terminal E, R. Ass’n of St. Louis, 
241 S.W.2d 380, 362 Mo. 264—Mc- 
Garvey v. City of St. Louis, 218 S. 
W.2d 542. 358 Mo. 940—Thompson 
V. St. Joseph Ry., Light, Heat & 
Power Co., 131 S.W.2d 574, 345 Mo. 
31 —State ex rel. Pourcade v. Shain, 
119 S.W.2d 788, 342 Mo. 1190—Mc¬ 
Combs V. Ellsberry, 85 S,W.2d 135, 
337 Mo. 491—^Jenkins v. Missouri 
State Life Ins. Co., 69 S.W.2d 666, 
334 Mo. 941—Scott v. Missouri Ins. 
Co., App., 246 S.W.2d 349—'Parrow 
V. Roderique, App., 224 S.W.Sd 630 
—Cunningham v. Union Elec. Co. of 
Mo., App., 221 S.W.2d 758—Pawkes 
V. National Refining Co., 130 S.W.2d 
684, 235 Mo.App. 433, certiorari 
quashed State ex rel. Katlonal Re¬ 
fining Co. V. Shain, 139 S.W.2d 995, 
346 Mo, 224—^Pourcade v. Kansas 
City, App., 107 S.W,2d 953, opinion 
quashed on other grounds State ex 
rel. Pourcade v. Shane, 119 S.W.2d 
788, 342 Mo. 1190—Major v. Berg, 
App., 95 S.W.2d 861—Smalley v. 
Wunderlich, App., 62 S.W.2d 919- 
hTeb.—Lamberth v. Omaha & C. B. St. 
Ry. Co,. 19 N.W.2d 164, 146 Meb. 
213, vacated on other grounds 21 


H. W.2d 425, 146 Meb. 213—In re 
House’s Estate, 17 N'.W.2d 883, 145 
Neb. 670—Sanders v. Chicago, B. & 
Q. R. Co.. 292 N.W. 35, 138 Neb. 
67. 

64 C.J. p 988 note 64. 

32. Mo.—^Thompson v, SL Joseph 
Ry.. Light, Heat & Power Co., 131 
S W.2d 574, 345 Mo. 31. 

64 C.J. p 989 note 55. 

33. Ark.—^Louis B. Siegel & Co. v. 
Moore, 161 S.W.2d 387, 204 Ark. 50. 

W.Va.—^Bragg v. C. I. Whitten Trans¬ 
fer Co., 26 S.E.2d 217, 125 W.Va. 
722—Closterman v. Lubin, 167 S.E. 
871, 113 W.Va. 353—Pierson v. Lim¬ 
ing, 167 S.B. 131, 113 W.Va, 145. 

34. Ill.—^Palmer v. Mayer, 71 N.E.2d 
822. 330 IlLApp. 619. 

Ind.—Allen v. Grabert. Ill N.E.2d 
477, 123 Ind.App. 649—King's Ind. 
Billiard Co. v. Winters, 106 N.E.2d 
713, 123 Ind.App. XIO—Magenheim- 
er V. State ex rel. Dalton, 90 N.E. 
2d 813, 120 Ind.App. 125—Chicago, 

I. & Li. By. Co. V. Downey, 6 N,E,2d 
656, 103 Ind-App. 672. 

35. Ill.—Duffy V. Cortesi, 119 N.B.2d 
241, 2 I11.2d 511—Hanson v. Trust 
Co. of Chicago, 43 N.E.2d 931, 380 
Ill. 194—^Dixon v. Montgomery 
Ward & Co., 114 N.E.2d 44, 351 Ill. 
App. 75—^Henrikson v. Knox, 111 N. 
E.2d 384, 350 Ill.App. 57—Dahlgren 
V. Holtzheimer, 109 N.E.3d 643, 348 
Ill.App. 596—Tanner v. Palmer, 89 
N.E.2d 861, 339 ULApp. 377—Pecht- 
ner v. Vanderwall, 89 N.E. 2d 66, 339 
IlLApp. 143—^Kaplan v. Stevens Ho¬ 
tel Corp., 64 N.E.2d 645, 322 IlLApp. 
697—^Nordhaus v. Marek, 45 N.E.2d 
993, 317 ULApp- 351. 

36w Ark.—^Holmes v. Lee, 184 S.W.2d 
967, 208 Ark. 114. 

Ill.—Horton v, Mozin, 92 N.E.2d 671, 
341 ULApp. 66—^Rigdon v. Crosby, 
66 N.E2d 190, 328 ULApp. 399— 
Schumacher v. City of Naperville, 
33 N.B.2d 730, 309 IlLApp 647— 
Adamsen v, Magnelia, 3 N.E2d 708, 
286 IlLApp. 412. 

Ind.—Diramick v. FoIIis, 111 N.B.2d 
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486, 123 Ind.App. 701—Redd v, In¬ 
dianapolis Rys, 97 N.E.2d 501, 121 
Ind.App, 472—Chandler v, Kraner, 
73 N,R2d 490, 117 Ind.App. 538. 
Miss.—Durrett v. Mississippian Ry. 

Co., 158 So. 776, 171 Miss. 899. 

Mo.—^Bootee v. Kansas City Public 
Service Co., 183 S.W.2d 892. 353 
Mo. 716—Cantley v. Missouri-Kan- 
sas-Texas R. Co., 183 S.W.2d 123, 
353 Mo. 605—State ex rel. Mutual 
Ben. Health & Aee. Ass’n v. 
Hughes. 174 S.W.2d 859, 351 Mo. 
1081—State ex rel. and to Use of 
Reeves v. Shain, 122 S.W.2d 885, 343 
Mo. 550—Connole v. East St. Louis 
& S. By. Co.. 102 S.W.2d 581, 340 
Mo. 690—Bastas v. McCurdy, App., 
266 S.W.2d 49—^Daggs v. Patsos, 
App., 260 S.W.2d 794—Scott v. Mis¬ 
souri Ins. Co., App., 222 S.W.2d 549, 
affirmed 223 S.W.2d 660, 361 Mo. 51 
—La Font v. Bryant, App., 60 S.W. 
2d 415. 

W.Va.—Skaffi v. Dodd, 44 S.E 2d 621, 
130 W.Va. 540—Bragg v. C. I. Whit¬ 
ten Transfer Co., 25 S.E.2d 217, 126 
W.Va. 722. 

64 C.J. p 988 note 54 [bj. 

“If you find for the plaiatifT* 

Where one instruction set out ele¬ 
ments necessary to a finding for 
plaintiff, instruction which immedi¬ 
ately followed, telling jury what to 
take into consideration m arriving at 
amount of verdict, was not in effect a 
direction to find for plaintiff merely 
because it was not prefaced with 
words such as “if you find for the 
plaintiff."—St. Vincent's Sanitarium 

V. Murphy, Mo.App., 209 S.W.2d 560. 
37. Ark.—^McEachin v. Martin, 102 

S,W.2d 864, 193 Ark. 787. 

Va—Davis v. Webb, 62 S.E,2d 141, 
139 Va. 80. 

W. Va'—Summers v. Automobile Ins. 
Co. of Hartford, Conn., 1S7 S.B. 93, 
113 W.Va. 197. 

64 C.J. p 989 note 56- 
Xa MiSAOttri ,, , 

(1) It has been field repeatedljr as 
an es^filisfied rufe tfifit,' in¬ 
struction on behalf pf *u- 
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merely purports to cover the whole of a party’s formerly applicable to formula instructions have 

case omits some feature which is not essential to been greatly modified in recent years,and, thus, 

such case, it has been held that the omission is cured where the error or omission is fully, fairly, and 
by an instruction given for the other party.38 Ac- correctly covered by other instructions and it is 

cordingly, where the issue of defendant’s counter- obvious that the jury was not misled, the error or 

claim39 or set-off^O is fully and sufficiently covered omission is not prejudicial. 
by other instructions, there is no ground for com- 

plaint. Even where an instruction purports to cover „ ^^2. _ Issues and Theories of Case in 

the entire case and directs a verdict, it has been ® General 

held that a slight obscurity or ambiguity in the 

charge may be cured by other instructions.^^ There instructions on the issues or theories of the case 

can be no cure of error by reading the instructions •« 

together if the same fault is common to all instruc¬ 
tions purporting to cover the whole case.^^ Al- While erroneous instructions on the issues or 
though it has been held that a so-called “formula” theories of the case are not cured by correct in- 

instruction, if it fails to state all the essential ele- structions which are inconsistent or conflicting,^® 

ments to a recovery, is not cured by other instruc- instructions which are merely defective may be 


tions,^3 it has also been held that 

thorizea recovery on a finding by the 
Jury of all the affirmative facts neces¬ 
sary for such recovery, omitting men¬ 
tion of defenses urged by defendant, 
such instruction is erroneous, but 
may be cured where such matters of 
defense are supplied by instructions 
given on behalf of defendant.—Grif¬ 
fith v. Dellco Meats Products Co., 146 
S.W.2d 431, 347 Mo. 28—Mitchell v. 
Wabash Ry. Co., 69 S.W.2d 286, 334 
Mo. 926—Scott V. Missouri Ins. Co., 
App., 246 S.W.2d 349—Scott v. Mis¬ 
souri Ins. Co., App., 222 S.W.2d 649, 
affirmed 223 S.W.2d 660, 361 Mo. 61— 
Cunningham V. Union Klee. Co. of 
Mo., App., 221 S.W.2d 768—Mollman 
V. St. Louis Public Service Co., App., 
192 S.W.2d 618—Kopp v. Mottett, 167 
S.W.2d 87, 237 Mo.App. 376—Harry 
Cooper Supply Co. v. Qlllloz, App., 107 
S.W.2d 798—^Arnold v. Brotherhood 
of Locomotive Firemen and Englne- 
,men, 101 S.W.2d 729, 231 Mo.App, 608 
—Studt V. Lielweke, App., 100 S.W.2d 
30—Taylor v. Kelder, 88 S.W.2d 436, 
229 Mo.App. 1117—^Aldridge v. Shel¬ 
ton’s Estate, 86 S.W.2d 396—Cantley 
V. Plattner, 67 S.W.2d 126, 228 Mo. 
App. 411—64 C.J. p 989 note 66 [a] 
( 1 ). 

(2) The rule of the text has been 
recognized in other cases.—JaQUlth 
V. Payette R Plumb, Inc., Mo., 264 
S.W. 89. I 

64 C.J. p 989 note 66 [a] (2). 

38. Mo.—Lan.<?ford v. Southwest 
Lime Co.. 266 S.W.2d 564—Zumwalt 
V. Utilities Ins. Co., 228 S.W.2d 760. 
360 Mo. 362—McGarvey v. City of 
St. Louis, 218 .S.W 2d 642, 358 Mo. j 
940—Farrow v. Roderlaue, App., 
224 S,W.2d 630. 

64 C.J. p 990 note 57. 

39. Mo.—^Warsham v. Lewis, App., 
281 S.W. 82. 

40. Neb.—Haor v. Howard, 161 N.W, 
300. 97 Neb. 761. 

Va.—^Bardach Iron & Steel Co. v. 


the rigid rules I cured by correct 

Charleston Port Tennlnals, 129 S. 
E. 687, 143 Va. 656. 

41. Mo.—Counts v, Thompson, 222 
S.W.2d 487, 359 Mo. 485—Jenkins 
V. Missouri State Life Ins. Co., 69 
S.W.2d 666. 334 Mo. 941 —Farrow v. 
RoderlQue, App, 224 S.W.2d 630— 
Smith V, Kansas City Public Serv¬ 
ice Co., 66 S.W.2d 838, 227 Mo.App. 
676. 

64 C.J. p 990 note 60. 

43. Mo.—^Rice v. Kansas City, App., 
16 S.W.2d 659. 

N.C.—McDaniel v. Atlantic Coast 
Line Ry., 130 S.E. 208, 190 N.C. 
474. 

43. Cal.—Mazzotta v. Los Angeles 
Ry, Corp.. 153 P.2d 338, 26 Cal.2d 
166—^Warwick v. Maneely, 104 P.2d 
831, 40 Cal App.2d 235, followed in 
104 P.2d 838, 40 Cal.App.2d 812, and 
104 P.2d 838, 40 Cal.App.2d 813— 
La Rue v. Powell, 42 P.2d 1063, 6 
Cal App 2d 439. 

64 C.J. p 988 note 54 [a]. 

44. Cal —Briscoe v. Pacific Elec. Ry. 
Co., 200 P.2d 876, 89 Col.App 2d 439 
—Dodds V. Stellar. 176 P,2d 607, 77 
Cal.App,2d 411—Bee v. Tungstar 
Corp., 161 r.2d 637, 66 Cal.App.2d 
729—Dawson v. Boyd, 143 P.2d 373, 
61 Cal.App.2d 471. 

45. Cal.—Sandoval v. Southern Cal. 
Enterprises, 219 P.2d 928, 98 Cal. 
App 2d 240—^Briscoe v. Pacific Elec. 
Ry. Co., 200 P.2d 876, 89 Cal.App.2d 
439—Dodds v. Stellar, 175 P.2d 607, 
77 Cal.App.2d 411—^Bee v. Tungstar 
Corp., 151 P.2d 637, 66 Cal.App 2d 
729—Dawson v. Boyd, 143 P.2d 373, 
61 Cal.App.2d 471-^hrlstiansen v. 
Holllngs, 112 P.2d 723, 44 Cal.App. 
2d 332—^Mecchi v. Lyon Van & 
Storage Co., 102 P.2d 422, 38 Cal. 
App.2d 674. bearing denied 104 P.2d 
26, 38 Cal.App.2d 674—Walsh v. 
Maurice Mercantile, 66 P.2d 181, 20 
Cal.App.2d 45—Reuter v. Hill, 28 
P.2d 390, 136 Cal.App. 67. 
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instructions.^" 

1 46. U.S.—U. S. ex rel. Willoughby 

V. Howard, C.C.A.I11.. 96 F.2d 893. 

I Ariz —Garcia v. Sumrall. 121 P.2d 
640. 58 Ariz. 526. 

Cal.—^Dike v. Golden State Co., App., 
269 P.2d 619—Connell v. Clark, 200 
P.2d 26. 88 Cal.App.2d 941—Fergu¬ 
son V. Nakahara, 110 P.2d 1091, 43 
Cal.App.2d 436. 

Ga —Stonecypher v. Elliott, 182 S. 

B. 687, 181 Go. 438—Hamby v. 
Crisp, 172 S.E 842, 48 GaApp. 418. 

Ind.—Sofnas v. John Hancock Mut. 
Life Ins. Co., 21 N.B.2d 426, 107 
Ind.App. 539. 

Mich.—Kolinski v. Reichstein, 7 N.W. 

2d 117, 303 Mich 710. 

Miss —Llpmck v. New York Life Ins. 
Co. 62 So 2d 916, 211 Miss. 833— 
May V. Culpepper, 172 So. 336, 177 
Mis.s 811. 

Mo—Dawes v Starrett, 82 S.W.2d 43, 
336 Mo. 897—Neuhaus v. United 
Neighbors of Missouri, App., 160 S. 

W. 2d 590—Comfort v. Travelers 
Ins. Co., App., 131 S.W.2d 734— 
Daams v. Flournoy, App., 119 S.W. 
2d 482. 

Neb.—Sanderson v. Huffman, 271 N. 

W. 870, 132 Neb. 321. 

N.C.—Morgan v. High Penn. Oil Co., 
77 S.K 2d 682, 238 N.C. 186. 

Pa.—^Krouse v. Feldshur, 72 A.2d 140, 
166 Pa.Super. 441—Silvano v. Met¬ 
ropolitan Life Ins. Co., 5 A.2d 423, 
135 Pa.Super. 260. 

S.C.—Milhous V. State Highway Dept, 
of South Carolina, 8 S B.2d 852, 194 
S.C. 33, 128 AL.R. 1186. 

Vt.—Farmers' Exchange v. Brown, 
169 A. 906. 106 Vt. 66. 

Va.—James v. Haymes, 178 S.E. 18, 
163 Va. 873. 

64 C.J. p 990 note 62. 

47. U.S.—Theatre Enterprises v. 
Paramount Film Distributing Corp., 

C. A.Md.. 201 F.2d 306, affirmed 74 

S.Ct. 257, 346 U S. 637, 98 L.Ed. - 

—Columbia Lumber Co. v. Agoa- 
tlno, C.A.Alaska, 184 F.2d 731— 
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Tims, a correct instruction may cure tlie defect | in an instruction which, if standing alone, might 


Nichols V. Republic Iron & Steel i 
Co., aC.A.Ala., 89 F.2d 927—Gen-I 
eral Motors Corp. v. Swan Car¬ 
buretor Co., C.C.A,Ohio, 88 F.2d 
876, certiorari denied 58 S.Ct. 49, 
302 U.S. 691, 82 L.Bd 534, rehearing 
denied 58 S.Ct. 137, 302 U.S. 777, 
82 L.Bd. 601—Reeke-Nash Motors 
Co. V. fSwan Carburetor Co., C.C.A. 
Ohio, 88 P.2d 876, certiorari denied 
58 S.Ct 10. 302 U.S. 691, 82 B.Ed. 
533—^Zurich General Accident & 
Liability Ins. Co. v. O’Keefe, C.C.A. 
N.D., 64 F.2d 768, certiorari denied 
64 S.Ct. 49, 290 U.S. 630, 78 L.Bd. 
548. 

Ala.—^Metropolitan Life Ins. Co. v. 
James, 153 So. 759, 228 Ala, 383. 

Ark.—Duke v. Life & Cas. Ins. Co. of 
Tenn., 238 S.*W.2d 631, 218 Ark. 
686—^Robbins v. Page, 227 S.W.2d 
145, 216 Ark. 627—Holimon v. Rice, 
185 S.W.2d 927, 208 Ark. 279. 

Cal.—^Klett V. Security Acceptance 
Co., 242 P.2d 873, 38 Cal.2d 770— 
Wells V. Lloyd, 132 P.2d 471, 21 
Cal 2d ^52—Schmidt v. Macco 
Const Co., 260 P.2d 230, 119 Cal. 
App.2d 717—Nix V. Heald, 203 P.2d 
847, 90 Cai.App.2d 723—Ehrhart v. 
Bowling, 97 P.2d 1010, 36 Cal.App. 
2d 503—^Behrendt v. Times-Mirror 
Co., 85 P.2d 949, 30 Cal.App.2d 77— 
Burr V. Floyd, 31 P.2d 402, 137 Cal. 
App. 692—Losleben v. California 
State Life Ins. Co., 24 P.2d 825, 133 
Cal.App. 550. 

Conn.—^McPheters v. Loomis, 7 A. 2d 
437, 125 Conn. 526. 

Fla.—Adams v. Royal Exchange As- 
sur„ 62 So.2d 591—^Alford v. Bar¬ 
nett Nat. Bank of Jacksonville, 188 
So. 322, 137 Fla. 564. 

Ga.—Harrison v. Durham, 78 S.E.2d 
482, 210 Ga, 187—Singleton v. Sin¬ 
gleton, 42 S.E.2d 737, 203 Ga. 269 
—Chosewood V. Byars, 41 S.E.2d 
530, 201 Ga. 805—^Barron v. Cham- 
blee, 34 S.E.2d 828, 199 Ga. 591— 
First Nat. Bank of Birmingham v. 
Carmichael, 31 S.E.2d 811, 198 Ga. 
309—Holcombe v. Jones, 30 S.E-2d 
903, 197 Ga. 825—Sheffield r. Shef¬ 
field, 173 S.E. 121, 178 6a, 248— 
Graham v. Frazier, 66 S.E.2d 77, 84 
GauApp. 458—South Side Motors 
V. Forsyth, 59 S.R2d 29, 81 GaApp. 
374—Gulf Life Ins. Co. v. Blood- 
worth, 35 S.E.2d 662, 78 Ga.App. 102 
—^Hall Bros. Hatchery v. Hendrix, 
S3 S.E.2d 370, 72 Ga.App. 137— 
Hardjn v. Atlanta Gas Light Co., 
30 S.E.2d 121, 71 Ga.App. 63— 
American Surety Co, v. Smallon, 
194 S.E. 35, 56 Ga.App. 746—L. B. 
Price Mercantile Co. v. Adams, 194 
S.E. 29, 66 Ga,App. 756—Hunt v.' 
Pollard, 190 S.E. 71, 55 Ga.App. i 
423—^Dlxie Freight Lines v. Trans- 
portation, Inc., 187 S-E. 281, 53 Ga, 
App. 832. 

Idaho.—Caughey v. George Jensen & 
Sons, 258 P.2d 357, 74 Idaho 132— 


Swanstrom v. Bell, 186 P.2d 876, 
67 Idaho 554. 

Ill.—Columbia Cas. Co. v. Edwards, 
87 N.E.2d 320, 338 Ill.App. 300— 
Bateman v, Bateman, 85 N.E 2d 196, 
337 Ill. App. 7—Carl Schiffmann 
Lumber Co. v. Rzepecki, 43 N.E.2d 
156, 315 IlLApp. 485. 

Ind.—Griffith v. Thrall, 29 N.E.2d 345, 
109 Ind.App. 141—Sun Life Assur. 
Co. of Canada v. Darnell, 20 N.E. 2d 
680, 107 Ind.App. 204—Chmielew- 
ski’s Estate v. Chmielewski, 200 
N.E. 747, 102 Ind.App. 20—Liggett 
& Meyer Tobacco Co. v. Meyer, 194 
N.E. 206, 101 Ind.App. 420. 

Iowa.—Blunk v. Kuyper, 44 N.W.2d 
651, 241 lo-wa 1138. 

Kan.—Carter v. City of Wichita, 122 
P.2d 768, 155 Kan. 60. 

Ky.—Sovereign Camp, W. O, W., v, 
Rajkovich, 111 S.W.2d 626, 271 Ky. 
235—^Dixie-Ohio Exp. Co. v. Webb, 
184 S.W.2d 361, 299 Ky. 201. 

Mass.—^First Nat. Bank of Boston v. 
Mathey, 31 N.E.2d 25, 308 Mass. 
108. 
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be objectionable as misleading** or incomplete.** involved,** ambiguous,** obscure,** or argumenta- 
The rule also holds where the instructions are con- tive;*'^ where the instructions are inapplicable or 
fusing,** inconsistent,*1 unnecessary,*^ indefinite,** abstract,** too broad, too general,** or too nar- 
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row;^^ where the instructions fail to state issues^^ 
or exclude or ignore issues,®* evidence,®* or de¬ 
fenses;®^ or where the instructions give undue 
prominence to particular matters,®® use inapt 
terms,®® authorize the jury to decide the law as 
well as the facts,®^ or recite or refer to the plead¬ 


ings.®* 

The rule has been applied to instructions on 
the issue of actual, apparent, or ostensible author¬ 
ity;®® bona fide purchaser;^® disabilityduty 
owed by bailee;'^* estoppel;*^® fraudlimita¬ 
tions;^® malice ;7® market value ;77 notice ;7® pay- 
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ment;7® performance possession;** probable 
cause;** proximate cause;** release;*^ self-de¬ 
fense soundness of mind;*® statute of frauds;**^ 
testamentary capacity;** undue influence;** waiv¬ 
er;*® and warranty.*^ 

§ 443. - Negligence, Contributory Negli¬ 

gence, and Assumption of Risk 

a. Negligence 

b. Contributory negligence 

c. Assumption of risk 


89 C.J.S. 

a. Negligence 

While erroneous Instruction* on the Issue of negli¬ 
gence are not cured by conflicting or Inconsistent in- 
structions correctly stating the law, Instructions which 
are merely defective or inaccurate may be cured by 
other instructions. 

In accordance with, and subject to, the general 
rules stated supra § 441, erroneous instructions on 
the issue of negligence are not cured by conflicting 
or inconsistent instructions correctly stating the 
law** unless it is apparent that the jury could not 


79. Iowa. — Blunk v. Kuyper, 44 N.W. 
2cl 651, 241 Iowa 1138—Blake.sburg 
Sav. Bank v. Blake. 223 N.W. 895. 
207 Iowa 843, followed in Blakes- 
burg Sav. Bank v. Bailey, 223 N.W 
899. 

Mo.—Schwalbert v. Konert, 76 S.W. 
2d 445, 230 Mo.App. 811. 

80. U.S.—Phillips & Benjamin Co. v. 
Ratner, C.A.N.Y., 206 F.2d 372. 

Pla.—Goodklnd v. Wolkowsky, 9 So. 
2d 553, 161 Fla. 62. 

81. Ga.—Rogers v. Manning, 38 S.E. 
2d 724, 200 Ga. 844. 

S.C.—Cook V. C. I T. Corp., 4 SE.2d 
801, 191 S.C. 440. 125 A L.R. 30C 
ea. Cal.—Siffort V. McDowell. 229 
P.2d 388, 103 Cal,Arp.2d 373—Port- 
man V. Keegan, 87 P.2d 400, 31 Cal. 
App.2d 30. 

Kan.—Tucker v. Bartlett, 155 P. 1, 97 
Kan. 163. 

S.C.—Byus V. Eason, 182 S.E. 442, 
178 S.C. 175. 

83. Colo.—Northwestern Terminal 
R, Co. V. Pile, 66 P.2d 632, 100 Colo. 
221 . 

Mo.—Landman v. John Hancock Mut. 
Life Ins. Co., App., 211 S.W.2d 630 
—State ex rel. Payne v. Wilson, 
App., 207 S.W.2d 786. 

64 c3.J. p 992 note 91. 

84 . xj.s.—Callen v. Pennsylvania R, 
Co., C.C.A.ra., 162 P.2d 832, affirm¬ 
ed 68 S.Ct. 296, 332 U.S. 625, 92 L, 
Ed. 242. 

Ill.—McDaniels v. Terminal R. Ass’n 
of St. Louis, 23 N.E.2d 785, 302 Ill. 
App. 332. 

Mo.—Foster v. .®tna Life Ins. Co. of 
Hartford, Conn., App., 169 S.W.2d 
423, transferred 176 S.W.2d 482, 
352 Mo. 166—Schreiber v. Central 
Mut. Ins. Ass’n, App., 108 S.W.2d 
1062. 

64 C.J. p 992 note 92. 

85. Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Huddleston, 
Civ.App., 178 S.W. 704. 

86. Cal.—In re Guilbert's Estate, 188 
P. 807, 46 Cal.App. 65. 

Ill.—^Hockersmith v. Cox, 95 N.E.2d 
464, 407 III. 321. 

Mo.—In re Bearden, App., 86 S.W.2d 
685. 

87. U.S.—Clinton Mills Co. v. Saco- 


Lowell Shops, C.C.A.Mass., 3 F.2d 
410 1 

Mo—Weil Clothing Co. v. National 
Garment Co., App., 148 S.W,2d 586. 

88. Ga,—Smith v. Davis, 45 S.E.2d 
609, 203 Ga, 17’5—^Ellis v, Britt, 
182 SE. 69'6, 181 Ga. 442. 

Ill,—Hockersmlth v. Cox, 95 N.E.2d 
464, 40 Ill 321—De Marco v. Mc¬ 
Gill, 83 N.B.2d 313. 402 Ill. 46— 
Krgang v. Anderson, S8 N.E.2d 
26, 378 111. 312, 137 A.L.R. 984. 
Ind—Powell V. Ellis, 105 NE,2d 348, 
122 Ind.App, 700—Haas v. Haas, 
96 NE2d 116, 121 Ind.App. 336, re¬ 
hearing demied 98 N.E.2d 232, 121 
Ind.App. 335—Huntington v. Ham¬ 
ilton, 73 N.E.2d 352, 118 Ind.App 
88—^Workman v. Workman, 46 N. 
E.2d 718. 113 Ind.App. 245—Grif¬ 
fith V. Thrall. 29 N.E.2d 345, 109 
Ind App. 141—Curnick v. Torbert, 
194 N.E. 771, 101 Ind.App. 113. 

Iowa—In re Telsrow’s Estate, 22 N. 

W,2d 792, 237 Iowa 672. 

Mo.—Norris v. Bristow, 236 S.W.2d 
316, 361 Mo, 691, 26 A.L R.2d 366. 
64 C.J. p 993 note 96. 

89. Conn—Dunn v. Poirot, 118 A. 
33, 97 Conn. 713. 

Iowa—In re Behrend’s Will, 10 N.W. 

2d 651. 233 Iowa 812. 

Mo.—Machens v. Machens, 2G3 S.W. 
2d 724—Norris v. Bristow, 236 S. 
W.2d 316, 361 Mo. 691, 26 A.L.R. 
2d 366. 

90. Ala.—^Home Ins. Co. v. Jones, 165 
So. 211, 231 Ala. 484. 

Ill.—.Spiers V. Union Life Ins. Co., 
103 N.E.2d 166, 345 Ill.App. 361. 

64 C J, p 993 note 98. 

91 . Ill.—Keller v. Flynn, 105 N.E. 
2d '532, 340 Ill.App. 499. 

92. U.S.—Ryan v. United Parcel 
Service, C.A.N.Y., 205 F.2d 362, ap¬ 
plying New Jersey law—Zumwalt 
V. Gardner, C.C.A.Mo., 160 F.2d 
298. 

Ala.—Johnson v. Louisville & N. R. 

Co., 148 So. 822, 227 Ala. 103. 
Ark.—Davis v. Self, 246 S.W,2d 426, 
220 Ark. 129—Spadra Co. v. White, 
66 S.W.2d 1072, 188 Ark. 568. 

Cal.—Kalash v. Los Angeles Ladder 
Co., 34 P.2d '481, 1 Cal.2d 229— 
Devaney v. Atchison, T. & S. F. Ry. 
Co., 27 P.2d 635, 219 Cal. 487~ 
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Reagh v, San Francisco Unified 
School Dist., 259 r.2d 43, 119 Cal, 
App.2d 65—Pearson v. Tide Water 
Associated Oil Co., App., 204 P.2d 
99. reheard 223 P.2d 669, hearing 
dismissed—Coffey v. Slingerland, 
50 P.2d 830, 9 Cal.App.2d 731— 
Thompson v. Dentman, 21 P.2d 
1009, 131 Cal App. 680—Smellie v. 
Southern Pac Co., 18 P.2d 97, 128 
Cal.App. 567, hearing denied, Sup., 
19 P.2d 982. J2S Cal App. 567. 

Colo.—Stahl V, Cooper, 190 P.2d 891, 
117 Colo. 468. 

Fla.—Hall v, Holland, 47 So.2d 889. 
Ga.—Southern Grocery Stores v. 

Cain, 179 S.E 128, 50 Ga.App. 629. 
Ill.-—Pappas V. People.^ Gas Light & 
Coke Co., 113 NE2d 585, 350 Ill. 
App. 541—Luke v. Marion, 271 Ill. 
App. 48. 

Ind.—Redd v. Indianapolis Rys., 97 
N.E 2d 501, 121 Ind.App. 472—Nep- 
sha V. Wozniak, 92 N.E.2d 734, 120 
Ind App. 362—Chesapeake & O. Ry. 
Co. V. Boston, 75 N.E,2d 194, 118 
Ind App. 626, order to transfer va¬ 
cated 82 N.E 2d 249, 226 Ind. 682. 
Iowa.—Keller v. Dodds, 277 N.W. 
407, 224 Iowa 935—Pry v. Smith, 
253 N.W. 147, 217 Iowa 1295. 

Ky.—Stover v. Cincinnati, N. & C. 
Ry. Co., 67 S.W.2d 484, 252 Ky. 
426. 

Mis.s.—Bridges v. Crapps, 58 So.2d 
364, 214 Miss. 126—^Wallace v. Bil¬ 
lups, 33 So.2d 819, 203 Miss. 863— 
Marx v. Berry, 168 So. 61, 176 Miss. 
1—Chadwick v. Bush, 163 So. 823, 
174 Miss. 75—^New Orleans & N. 
E. R. Co. V. Wheat, 160 So. 607, 
172 Miss. 524—Columbus & G. R. 
Co. V. Coleman, 160 So. 277, 172 
Miss 614—Russell v. Williams, 160 
So, 528. 168 Miss. 181, suggestion 
of error overruled 161 So. 372, 168 
Miss. 181. 

Mo.—Sauer v. Winkler, 263 S.W.2d 
370—Hatfield v. Thompson, 252 S. 
W.2d 634—McCormick v. Kansas 
City, 260 S.W.2d 624—McDonnell v. 
St. Louis Public Service Co., 249 S. 
W.2d 412—Lefkowitz v. Kansas 
City Public Service Co., 242 S.W. 
2d 630—Beahan v, St. Louis Public 
Service Co.. 237 S.W.2d 106, 361 Mo. 
807—Fullerton v. Kansas City, 
App., 236 S.W.2d 364—McCombs v. 
I Bowen, 73 S.W.2d 300, 228 Mo.App. 
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have been influenced by the erroneous instruc- • or inaccurate may be cured by other instructions.®^ 
tions;®^ but instructions which are merely defective Accordingly, instructions which are merely defec- 


754—Chrlstner v, Chicago, R. I. & 
P. Ry. Co.. 64 S.W.2d 762, 228 Mo 
ApP. 220. 

Ohio—Pettibone v. McKinnon, 183 N. 

E. 786, 125 Ohio St. 605. 

Okl.—Johnson v. Santa Fe Trail 
Transp. Co., 244 P.2d 676, 206 Okl. 
455. 

R.I.—Burke v. United Electric Rys. 

Co., 83 A.2d 88, 79 R.I. 50. 

Utah.—Charvoz v. Bonneville Irr. 

Dist., 235 P.2d 780. 

Va.—Smith v. Clark, 46 S.E.2d 21, 
187 Va. 181—Chesapeake & O. Ry. 
Co. V. Pulliam, 41 S.B.2d 64, 185 
Va. 908—Gale v. Wilber, 176 S.E. 
739, 163 Va. 211. 

64 C.J. p 993 note 1. 

93. Cal.—De Greek v. Freeman, 291 
P. 854, 108 Cal.App. 645. 

94. U.S.—Olsen v. Realty Hotel 
Corp., C.A.N.T, 210 F.2d 785—Qib- 
,son V. Pennsylvania R. Co., C.A.Pa., 
204 jc.2d 924—Sandens v. Glenshaw 
Glas.s Co, C.A.Pa.. 204 F.2d 436, 
certiorari denied 74 S.Ct. 278, 346 

U. S. 916, 98 L.Ed.-Conry v. 

Baltimore & O. R. Co., C.A.Pa, 195 

F. 2d 120—Milos V, Penn-sylvania 
R. Co., C.A Ill , 182 p-'.2d 411—Ro- 
bak V. Pennsylvania R Co., C.A.Pa., 
178 F.2d 485—Gibson v. Interna¬ 
tional Freighting Corp , C.A.Pa, 
173 r.2d 591, certiorari denied 70 
set. 78, 338 U.S. 832, 04 L Ed. 507, 
rehearing denied 70 S Ct 157, 338 
US. 882, 94 LEd, 541—O'Donnell 

V. Elgin, J. & E. Ry. Co., C.A Ill., 

171 F.2d 973, rever.st‘d on other 
grounds 70 ,S,Ct 200, 338 U.S. 384, 
94 LEd. 187, 1'6 A.L.K.2d 646, 

rehearing denied 70 S.Ct. 427, 338 
U.S 94 5, 94 LEd. 583—Chesapeake 
& O Hy. Co. V. Craft, C C.A.W.Va., 
162 E 2d 67—Pryor v. Strawn, C.C. 
A.Ncb. 73 F.2d 596—Helsel v. 
T’ennsylvania R. Co, D.CNY., 84 
F.Supp. 296. 

Ala.—McGough Bakeries Corp. v. 

Reynolds, 35 So.2d 332, 250 Ala. 592. 
Ark.—Anheuser-Busch, Inc , v. South¬ 
ard, 84 S.W.2d 89, 191 Ark, 107. 

Cal —Brooks v. B. J. Willlg Truck 
Transp. Co., 256 P.2d 802, 40 Cal. 
2d 669—^Hayes v. Richfield Oil 
Corp., 240 P.2d 580, 38 Cal.2d 37.5— 
I’opejoy v, Hannon, '231 r.2d 484, 
37 Cal. 2d 159—Gordon v, Aztec 
Brewing Co„ 203 P.2d 522, 33 Cal. 
2d 614-—Johnston v. Long, 181 P. 
2d 645, 30 Cal.2d 64—Cope v. Davi¬ 
son, 180 P.2d 873, 30 Cal.2d 193, 171 
AIjR. 667—Timbrell v. Suburban 
Hospital, 47 P,2d 737, 4 Cal.2d 68— 
Commercial Union Assur. Co. v. 
Pacific Gas & Electric Co., 31 P.2d 
793, 2'20 Cal. 615—Miner v. Dabney- 
Johnson Oil Corporation, 28 P.2d 
23, 219 Cal. 680—Ward v. Read, 25 
P.2d 821, 219 Cal. 66—Bates v. 
Newman, 2G4 P.2d 197, 121 Cal.App. 


2d 800—Nelson v. Porterville Un¬ 
ion High School Dist., 254 P.2d 945, 
117 Cal.App.2d 96—Kettman v. Le¬ 
vine, 263 P2d 102. 115 Cal.App.2d 
844—Hazelett v. Miller, 252 P.2d 
997, 115 Cal.App.2d 801—Abney v. 
City and County of San Francisco, 
262 P.2d 654, 115 Cal,App.2d 606— 
Wilson V. Kopp, '2'50 P.2d 166, 114 
Cal.App.2d 198—Marten.s v. Redi- 
Spud.-^, Inc., 247 P.2d 605, 113 Cal. 
App 2d 10—Taylor v. Luxor Cab 
Co., 246 P.2d 46, 112 Cal App.2d 46 
—Trelut V. Kazarian. 243 P.2d 104, 
110 Cal.App.2d 506—^Faeh v. Union 
Oil Co. of Cal,. 236 r.2d C67, 107 
Cal.App 2d 163—Fedler v. Hyge- 
lund, 235 P.2d 247, 106 Cal.App,2d 
480—Block V. Snyder, 234 r.2d 62, 
105 Cal.App.2d 783—Connor v. Pa¬ 
cific Greyhound Line.s, 232 r.2d 500, 
104 Cal.App 2d 746—Lundin v. 
Shumate's Pharmacy, 221 P.2d 260, 
98 Cal.App.2d 817—Fresno City 
Lines v. Herman, 217 P,2d 987, 97 
Cal.App.2d 366—McNulty v. South¬ 
ern Pac. Co., 216 r.2d 634. 96 Cal 
App 2d 841—^Woods v. Eitze, 212 
P.2d 12, 94 Cal.App 2d 910—John¬ 
son V. Marquis, 209 P.2d 63, 93 
Cal App.2d 341—Dodge v. San Die¬ 
go Elec. Ry. Co.. 208 P.2d 37. 92 
Cal.App.2d 7.'»9—Perbo.st v. San 
Marino Hall-School for Girls, 199 
2A2d 701, 88 Cal App.2d 79G—Root 
v. Pacific Greyhound Lines, 190 P. 
2d 48, 84 CalApp.2d 135—Blythe 
V. City and County of San Fran¬ 
cisco, 188 P.2d 40, 83 Cal App.2d 
125—Benton v. Douglaa, 187 P.2d 
469, 82 Cal.App 2d 784—Carney v. 
RKO Radio Pictures, 178 P.2d 
482, 78 Cal.App.2d 659—Dodds v. 
Steller, 175 r.2d 607, 77 Cal.App. 
2d 411—Freeman v. Nioker.son, 174 
P.2d 688. 77 CaI.App.2d 40—Arm¬ 
strong V. Allen, 171 r.2d 6'52, 75 
Cal.App.2d 614—Powers v, Shelton, 
169 P.2d 482, 74 Cal App.2d 757— 
Maddern v. City and County of San 
Francisco, 169 P.2d 425, 74 Cal.App. 
2d 742—Perry v. Piombo, 166 P.2d 
888, 73 Cal.App.2d 669—Ellinwood 
V. McCoy, 47 P.2d 796, 8 Cal.App 
2d 690—Halamlnsky v. Nelson, 42 
r.2d 676, 5 Cal.App.2d 287—Everts 
V, Rosenberg, 41 P.2d 166, 4 Cal. 
App.2d 600—Chandler v. Benafel, 
39 P.2d 892, 3 Cal.App.2d 373— 
Chandler v. Benafel, 39 P.2d 890, 
3 Cal.App.2d 368—Walling v. Ru- 
gen, 39 P.2d 827, 3 Cal.App.2d 471 
—Maus V. Scavenger Protective 
Ass’n, 39 P.2d 209, 2 Cal.App.2d 624 
—Evans v. Mitchell, 38 P.2d 437, 
2 Cal.App.2d 702—Hughes v. Quack- 
enbush, 37 r.2d 99, 1 Gal.App.2d 
349—Withey v. Hammond Lumber 
Co., 36 P.2d 1080, 140 Cal.App. 687 
—Hill V. Fresno County, 36 P.2d 
693, 140 Cal.App. 272—Fleming v. 
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Flick, 36 P.2d 210, 140 Cal.App. 
14—Gibson V. Easley, 32 P.2d 983, 
138 Cal.App. 303—•Silveira v. Sieg¬ 
fried, 26 P.2d 666, 135 Cal.App. 218 
—Moflitt V. Ford Motor Co., 26 P.2d 
661, 13S Cal.App. 7 —Guinow v. 

Webster, 22 P,2d 231, 132 Cal.App. 
29—Hilson v. Pacific Gas & Elec¬ 
tric Co., 21 P.2d 662, 131 Cal.App. 
427—Beni v. Abrona, 19 P.2d 623, 
130 Cal.App, 206—Smellle v. South¬ 
ern Pac. Co., 18 P.2d 97, 128 Cal. 
App. 567, hearing denied, Sup., 
19 r.2d 982, 128 Cal.App. 667. 

Colo.—^Frazier v. Edwards, 190 P.2d 
126, 117 Colo. 602. 

Conn.—Danehy v. Metz, 100 A.2d 843, 
140 Conn, 376—Steinecke v. Meda- 
lle, 90 A.2d 876, 139 Conn. 162— 
Annunzlato v. Gu-Ta, Inc., 179 A. 
651, 120 Conn 114—Caviote v. Shea, 
165 A. 788. 116 Conn. 569—Barbierl 
V. Pandisclo, 163 A. 469, 116 Conn. 
48. 

D.C.—Hecht Co, v, Jacobsen, 180 F. 
2d 13, 86 U.S.App.D.C. 81. 

Fla.—Staff V, Soreno Hotel Co., 60 So. 
2d 28—Seaboard Air Line R. Co. 
V. Haynes, 47 So.2d 324—Florida 
East Coast Ry. Co, v. Anderson, 
148 So. 553, 110 Fla. 290—Atlantic 
Coast Lino R. Co. v. Lamphear, 
146 So. 847, 109 Fla. 26. 

Ga—Harmon v. Givens, 77 S.E.2d 
223, 88 Ga.App. 629—Wilson v. Har¬ 
rell. 75 S.E.2d 436, 87 Ga.App. 79.3 
—Sammons v. Wobb, 71 S.E.2d 832, 
86 Ga,App 382—Morrow v. John¬ 
ston, 68 S.E.2d 906, 86 Ga.App. 261 
—Moffett V. McCurry, 67 S,B.2d 
807, 84 Ga.App. 85.3—Atlantic Coast 
Line R. Co. v. Thomas, 64 S.B.2d 
301. 83 Ga.App. 47 7—Atlantic Coast 
Line R. Co, v. Duprle.5t, 69 S.E.2d 
767. 81 Ga.App. 773—Central 

Truckaway System v. Harrlgan, 53 
S.E. 2d 186. 79 Ga.App. 117—West¬ 
ern & A. K. R. V. Fowler, 47 S.E.2d 
874, 77 Ga.App. 206—Spalding Lum¬ 
ber Co. V. Hemphill, 47 S.E.2d 614, 
77 Ga.App. 1—McLendon v. Bedlng- 
field, 38 S.E.2d 69, 73 Ga.App. 756 
—Richter v. Atlantic Co., 16 S.E. 
2d 259, 66 Ga.App. 605—Gay v. 

Smith. 181 S.E. 129, 61 Ga.App. 
615—Atlantic Coast Line R. Co. v. 
McDonald, 179 S.E. 186. 60 Ga-App. 
856, certiorari denied 66 S.Ct. 143, 
296 U.S. 621 , 80 L.Ed, 441—Hodg¬ 
es V. Peek, 179 S.E. 129, 50 Ga.App. 
631—Harper v. Donalson, 176 S.E. 
636, 49 Ga.App. 608—Central of 
Georgia Ry. Co. v. Mann, 173 S.E. 
180, 48 Ga.App. 668—Western & 
A. R. R. V. Bennett, 171 aE. 187, 
47 Ga.App. 629—Southern Ry. Co. 
v. Tudor, 168 S.E. 98, 46 Ga.App, 
663—Fiber ton & E. R. Co. v. Can*p- 
beU, 161 S.E. 215, 46 Ga.App. 203. 

Idaho.—Moore v. Harland, 235 P.2d 
429, 71 Idaho 376—^Albrethson v. 
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Carey Val. Reservoir Co., 186 P.2d 
853, 67 Idaho 529—Griffin v. Clark, 
42 P.2d 297, 65 Idaho 364—Willi 
V. Schaefer Hitchcock Co., 26 P.2d 
167, 63 Idaho 367—Burns v. Getty, 
24 P.2d 31, 53 Idaho 347. 

Ill.—Gorczynskl v, Nugent, 8S N.E.2d 
496, 402 Ill. 147—Harsh v. Illinois 
Terminal R Co., 114 N.B.2d 901, 
361 IlLApp. 272—Rouse v. New 
York. C. & St. L.. R. Co., 110 N.E.2d 
266, 349 Ill.App. 139—Cook v. Wey- 
«nt, 105 N.E.2d 310, 346 Ill.App. 
466—Roy v. Chicago Motor Coach 
Co., 102 N.B.2d 752, 346 IlLApp. 
296—Levantl v. Dorris, 99 N.E.2d 
398, 343 Ill.App. 356—Phillips v. 
Decatur Checker Cab Co.. 94 N.E.2d 
654, 342 IlLApp. 167—Theodosia v. 
Keeshin Motor Exp. Co., 92 N.E.2d 
794, 841 IlLApp. 8—^Loverde v. Con¬ 
sumers Petroleum Co., 88 N.E.2d 
601, 338 IlLApp. 665—MoMllllan v. 
McLane, 88 N.E.2d 114, 338 Ill.App. 
514—Wilke V. Moll. 86 N.R2d 689. 
888 IlLApp. 6—Smith v. Seelbach. 
84 N.B.2d 684, 836 IlLApp. 480—Zy- 
deck V. Chicago & N. W. Ry. Co., 
77 N.B.2d 830. 333 IlLApp. 388— 
Kanousis v. Dasham Cartage Co., 
76 N.E.2d 239. 332 IlLApp. 626— 
Miller v. Baltimore & O. S, W. R 
Co., 70 N.E.2d 263, 330 Ill.App. 129 
—Meng V. Lucash, 69 N.E.2d 367, 
$28 IlLApp. 512—Howard v. City 
of Rockford. 270 IlLApp. 165. 

Ind.—McCague v. New York, C. & 
St. 1,. R. Co., 71 N.B.2d 669, 226 
Ind. 83, rehearing denied 73 N.E.2d 
48, 326 Ind. 83—Elgin, 3. & E. 
Ry. Co. V. Scherer, 98 N.E.2d 369, 
121 Ind.App, 477—Montgomery- 
Waxd & Co. V. Wooley, 94 N.E.2d 
877, 121 Ind.App. 60—^Neuwelt v. 
Roush, 86 N.E.2d 606, 119 Ind.App. 
481—H. B. McGonigal, Inc. v. Bth- 
erington, 79 N.E.2d 777, 118 Ind. 
App. 622—Walsh Baking Co. v. 
Southern Indiana Gas & Electric 
Co., 186 N.E, 341, 97 Ind.App, 286 
-Smith V. Mills, 186 N.E. 327, 98 
Ind.App. 643—Pennsylvania R. Co. 

V. Boyd. 186 N.E. 160, 98 Ind.App. 
439—Gamer v. Morgan, 183 N.E. 
916, 98 lnd.App. 461. 

Iowa.—City of Des Moines v, Barnes, 
30 N.W.2d 170, 238 Iowa 1192— 
Engle V. Nelson, 263 N.W. 605, 220 
Iowa 771—Shutes v. Weeks, 262 N. 

W. 618, 220 Iowa 616—Young v. 
Jacobsen Bros., 258 N.W. 104, 219 
Iowa 483—Azeltine v. Lutterman, 
264 N.W. 864, 218 Iowa 675—Slesse- 
ger V. Puth, 248 N.W. 352, 216 Iowa 
916. 

Kan.—^Morrison v. Kansas City Coca- 
Cola Bottling Co., 263 P.2d 217, 
176 Kan. 212—^Hendren v. Kansas 
City, 238 P.2d 610, 172 Kan. 66— 
Kiaharty v. Reed, 225 P.2d 98. 170 
Kan. 216—Sponable v. Thomas, 33 
P.2d 721,189 Kan. 710. 

Ky.—^Henderson v. Watson, 262 S.W. 
2d 811—Pitzwater v. Cincinnati, N. 
ib a R Co., 234 S.W.2d 186, 314 


Ky. 167—Southeastern Greyhound 
Lines V. Webb. 230 S.W.2d 99, 813 
Ky. 71—^Ballback's Adm'r v. Bo- 
land-Maloney Lumber Co., 208 S. 
W.2d 940, 306 Ky. 647—Ken-Ten 
Coach Lines v. Siler, 197 S.W.2d 
406, 303 Ky. 263—^Maupin v. Baker, 
194 S.W.2d 991. 302 Ky. 411. 

Md.—West V. Belle Isle Cab Co., 100 
A.2d 17, 203 Md. 244. 

Mass.—^Whalen v. Shivek, 98 N.E.2d 
393, 326 Mass. 142—Sluckus v. 

Praktman, 77 N.E.2d 393, 322 Mass. 
379—Hall V. Shaln, 197 N.E. 437, 
291 Mass. 606—Partridge v. United 
Elastic Corporation, 192 N.E. 460, 
288 Mass. 138. 

Mich.—^Vondenberg v. Prosck, 66 N. 
W.2d 227, 336 Mich. 382—Ellas v. 
Hess. 41 N.W.2d 884, 327 Mich. 323 
—Alley V. Klotz, 81 N.W.2d 816, 
320 Mich. 621—Severson v. Family 
Creamery Co., 266 N.W. 348, 268 
Mich. 348. 

Minn.—Peterson v. Lang. 68 N.W.2d 
■609—Swanson v. La Fontaine, 57 
N.W.2d 262, 238 Minn. 460—Or¬ 
chard V. Northwest Airlines, 61 N. 
W.2d 64'6. 236 Minn. 42—Squlllace 

V. Village of Mountain Iron, 26 N. 

W. 2d 197, 228 Minn. 8. 

Miss.—City of Laurel v. Hutto, 70 So. 
2d 605—Continental Southern Lines 
V. Klaas, 66 So.2d 676, 217 Miss. 
796, suggestion of error overruled 
65 So.2d 833, 217 Miss. 795. fol-; 
lowed In 66 So.2d 696, 217 Miss. 796, 
suggestion of error overruled 66' 
So.2d 834, 217 Miss. 796, and sug-. 
gestion of error dismissed and mo¬ 
tion to set aside denied 67 So.2d 
256, 217 Miss. 796—Peerless Sup¬ 
ply Co. V. Jeter, 6'5 So.2d 240—^Pord 
V. Gray, 65 So.2d 230, 217 Miss. 
882—McMlnn v. Lilly, 60 So.2d 603, 
216 Miss. 193—Hornsby v. Logaras, 
49 So.2d 837, 210 Miss. 612—Wil¬ 
burn V. Gordon, 46 So.2d 844, 209 
Miss. 27—St. Louis-San Francisco 
Ry. Co. V. Dyson, 43 So.2d 96, 20’7 
Miss. €39—Green v. Maddox, 149 
So. 882, 168 Miss. 171, suggestion 
of error overruled 161 So. 160, 168 
Miss. 171, applying Louisiana law. 
Mo.—Nelson v. Tayon, 265 S.W.2d 
409—^Killinger v. Kansas City Pub¬ 
lic Service Co., 269 S.W.2d 391— 
Warren v. Kansas City, 268 S.W.2d 
681—Curtis v. Atchison, T. & S. F. 
Ry. Co., 253 S.W.2d 789. 363 Mo. 779 
—^Winters v. Terminal R. Ass'n of 
St. Louis. 252 S.W.2d 380, 363 Mo. 
606—Merrick v. Brldgeways, Inc,, 
241 S.w.2d 1015, 862 Mo. 476, ap¬ 
plying Illinois law—Higgins v. 
Terminal R. R. Ass’n of St. Louis, 
241 S.W.2d 380, 362 Mo. 264—Eller 
V. Crowell, 238 S.W.2d 310—Davis 
V. Kansas City Public Service Co., 
283 S.W.2d 679, 361 Mo. 61—Hilton 

V. Thompson, 227 S.W.2d 676, 860 
Mo. 177—Counts v. Thompson. 222 
S.W.2d 487, 859 Mo. 485—Hines v. 

W. U. Tel. Co., 217 S.W.2d 482, 368 
Mo. 782—Benham v. McCoy. 213 S. 
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W.2d 914—Graham v. Thompson, 
212 S.W.2d 770, 867 Mo. 1183, cer¬ 
tiorari denied Kansas City Termi¬ 
nal R Co. V. Thompson, 69 S.Ct. 
166, 335 U.S. 870. 93 L.Ed. 414— 
Hoelzel v. Chicago. R. I. & P. Ry. 
Co.. 86 S.W.2d 126, 337 Mo. 61— 
Corbett v. Terminal R. Ass’n of St. 
Louis, 82 S.W.2d 97, 336 Mo. 972, 
applying Illinois law—Jenkins v. 
Wabash Ry. Co., 73 S.W.2d 1002. 
836 Mo. 748—Mitchell v. Wabash 
Ry. Co., 69 S.W.2d 286, 334 Mo. 926 
—^Larey v. Missouri-Kansos-Texos 
R. Co., 64 S.W.2d 681, 833 Mo. 949 
—^Drake v. Kansas City Public 
Service Co., 63 S.W.2d 76, 333 Mo. 
620—James v. Ray, App., 264 S.W. 
2d 26—^Neely v. Kansas City Public 
Service Co., App., 252 S.W.2d 8$ 
—^Harrison v. St. Louis Public 
Service Co., App., 261 S.W.2d 848 
—^Rowe V. Kansas City Public Serv¬ 
ice Co.. App.. 248 S.W.2d 445—Set- 
ser V. St. Louis Public Service Co., 
App., 209 S.w.2d 746—^Panke v. 
Shannon, App., 207 S.W.2d 854, re¬ 
versed on other grounds 212 S.W. 
2d 792, 857 Mo. 1195—Goggin v. 
Schoening, App., 199 S.W.2d 87— 
McGraw v. Montgomery. 185 S.W. 
2d 309, 239 Mo.App. 239—^Kerby v. 
Schindell. 146 S.W.2d 670, 235 Mo. 
App. 691—Fawkes v. National Re¬ 
fining Co.. 130 S.W.2d 684, 286 Mo. 
App. 433, certiorari quashed State 
ex rel. National Refining Co. v. 
Shain, 139 S.W.2d 995, 346 Mo. 224 
—Greer v. St. Louis Public Service 
Co., App., 87 S.W.2d 240, followed 
in 87 S.W.2d 247—Dean v. Moceri, 
App., 87 S.W.2d 218—^Humphreys v. 
Chicago, M., St. P. & P. R. Co., 
App., 83 S.W.2d 686—^Roman v. 
Hendricks, App., 80 S.W.2d 907— 
Burow V. St. Louis Public Service 
Co., App., 79 S.W.2d 478—Millhou- 
ser V. Kansas City Public Service 
Co., App., 71 S.W.2d 160—Mitchell 
V. Poole, 68 S.W.2d 833, 229 Mo. 
App. 1—Sisk V. Chicago, B. & Q. 
R. Co., App., 67 S.W.2d 830—^Pappas 
Pie & Baking Co. v. Stroh Bros. 
Delivery Co., App., 67 S.W.2d 793— 
Purkett V. Steele Undertaking Co., 
App.. 63 S.W.2d 609—Smith v. 
Kansas City Public Service Co., 
66 S.W.2d 838, 227 Mo.App. 676. 
Mont.—Rose v. Intermountain 
Transp. Co., 267 P.2d 122—^Batchoff 
V. Craney, 172 P.2d 308, 119 Mont. 
152—Mellon v. Kelly. 41 P.2d 49. 
99 Mont. 10—Safransky v. City of 
Helena, 39 P.2d 644, 98 Mont. 466— 
Pulton V. Chouteau County Farm¬ 
ers’ Co.. 37 P.2d 1025. 98 Mont. 48. 
Neb.—O’Dell v. Goodsell, 41 N.W.2a 
123, 162 Neb. 290—Plumb v. Bum- 
ham, 36 N.w.2d 612, 161 Neb. 129 
—Pierson v. Jensen, 38 N.W.2d 462, 
150 Neb. 86—Blanchard v. Lawson, 
27 N.W.2d 217, 148 Neb. 299. 
N.H.—^Dimock V. Lussler, 168 A. 600, 
86 N.H. 64. 

N.J.—MeStay v. Prsychocki, 81 A.2d 
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761, 7 N.J. 466—O’Keefe v. Ripp, 
166 A. 197, 110 N.J.Law 665. 

N.C.—Atlantic Coast Line R, Co. v. 
McLean Trucking Co,, 78 S.B.2d 
159, 238 N.C. 422. 

N.D.—Reuter v. Olson, 69 N.W.2d 
gjO—Ferderer v. Northern Pac. Ry. 
Co., 42 N,W.2d 216. 77 N.D. 169. 

Ohio.—Deckant v, City of Cleveland, 
99 N.E.2d 609. 155 Ohio St. 498— 
Greenawalt v. Yuhas, 84 N.E.2d 
231, 83 Ohio App. 426—Dunleavy 
V. De Frangia, App., 82 N.E.2d 288 
—Cincinnati St. Ry. Co. v. Bartsch, 

198 N.E. 686, 50 Ohio App. 464— 
Wagner v. Gentle, 184 N.E. 246, 
44 Ohio App. 24. 

Okl.—St, Louia-San Francisco Ry. 
Co. V. Farrell, 263 P.2d 618~-Mealy- 
Wolfe Drilling Co. v. Lambert, 256 
P.2d 818, 208 Okl, 624—Warren Pe- j 
troleum Corp. v. Helms, 262 P.2d 
447, 207 Okl. 699—Oklahoma Ry. | 
Co V. Wilson, 231 P.2d 688. 204 Okl. | 
488—Flam v. Loyd, 204 P.2d 280, 
201 Okl. 222—H. F. Wilcox Oil &| 
Gas Co. V, Jamison, 190 P.2d 807, | 

199 Okl. 691. 

Or.-^aldin v. Holteen, 260 P.2d 504. 
199 Or. 134—Waller v. Hill, 190 P. 
2d 147, 183 Or. 63—Schultz v. Ham- 
bach. 169 P.2d 882, 179 Or. 107— 
Monner v. Starker. 26 P.2d 1097, 146 
or, 168 . 

Pa—Gob V. Pittsburgh Rys. Co„ 181 
A. 489, 320 Pa. 225. 

S.C,—Durant v. Stuckey, 70 S.E.2d 
473, 221 S.C. 342—Little v. Atlan¬ 
tic Coast Line R. Co., 46 S,E.2d 69, 
211 SC. 462. 

Tenn.—D. M. Rose &. Co. v. Snyder, 
206 S,W.2d 897. 185 Tenn. 499— 
Llewellyn v. City of Knoxville, 232 
S.W.2d 668. 33 Tenn.App. 632—Car¬ 
man V. Huff, 227 S.W.2d 780, 32 
Tenn.App. 687—Southern Coach 
Lines V. Haddock, 194 S.W.2d 347, 
29 Tenn.App. 132—Tennessee Coach 
Co. V. Young, 80 S.W.2d 107, 18 
Tenn.App. 592—Union Traction Co. 
V. Todd, 64 S.W.2d 26, 16 Tenn.App. 
200 . 

Tex.—Rowland v. State, Clv.App., 65 
S.'W.2d 133, error dismissed. 

Utah.—Galarowicz v. Ward, 230 P.2d 
576—Mitchell v. Arrowhead Freight 
Lines, 214 P.2d 620, 117 Utah 224— 
Kawaguchi v. Bennett, 189 P.2d 
109, 112 Utah 442—-In re Wimmer's 
Estate, 182 P.2d 119, 111 Utah 444. 

Va.—^Atlantic Coast Line R. Co. v. 
Bowen, 63 S.E.2d 804. 192 Va. 162 
—Virginia Transit Co, v. Durham, 
59 S.E.2d 58. 190 Va. 979—Wash¬ 
ington & O. D. R. R. V. Taylor, 50 
S.E.2d 415, 188 Va. 458—Dey v. 
Virginia Transit Co., 47 S.B.2d 6'52, 
187 Va. 636—Cartos v. Hartford Ac¬ 
cident & Indemnity Co., 169 S.E. 
594. 160 Va. 606. 


Wash.—^Adkisson v. City of Seattle, 
268 P.2d 461, 42 Wash.2d 676—Hut¬ 
ton V. Martin. 262 P.2d 681. 41 
Wash.2d 780—Rawlins v. Nelson, 
231 P.2d 281. 38 Wash.2d 570—| 
Hanks v. Landert, 223 P.2d 443, 87 
Wash.2d 293, 30 A.L.R.2d 1012—] 
Heber v. Puget Sound Power & 
Light Co.. 208 P.2d 886, 34 Wash. 
2d 231—Harris v. Holroyd. 207 P,2d 
766, 33 Wash.2d 916—Melosevlch v. 
Clchy. 193 P.2d 342, 30 Wash.2d 
702—^Bissell v, Seatte Vancouver 
Motor Freight. 168 P.2d 390, 26 
Wash,2d 68—Frazee v. Western | 
Dairy Products, 47 P.2d 1037, 182 
Wash. 678—Devereaux v. Blanch- j 
ard, 26 P.2d 82, 174 Wash. 673. 
Wls.—Hatch V. Small, 23 N.W.2d 460, 
249 Wls. 188, 166 A.L.R. 746. 

64 C.J. p 993 note 3. | 

95. Ga.—^Western & A. R. R. v. 
Hughes, 142 S.E. 18'6, 37 Ga.App. 
771, affirmed 49 S.Ct. 231, 278 U.S. 
496, 73 L.Ed. 473. 

Mich.—Peterson v. Cleary, 241 N.W. 
860. 257 Mich. 640. 

96. Ind.—Elgin Dairy Co. v. Shep¬ 
herd, 108 N.E. 234, 183 Ind. >466. 

97. U.S.—^Miles V. Pennsylvania R. 
Co., C.A.I11., 182 P,2d 411. 

Cal.—^Abney v. City and County of 
San Francisco, 252 P.2d 664, 116 
Cal,App.2d 606—Taylor v. Luxor 
Cab Co., 246 P.2d 45, 112 Cal.App. 
2d 46. 

D.C.—Hecht Co. v. Jacobsen, 180 F.2d 
13, 86 U.S.App.D.C. 81. 

Ill.—Casey v. City of Chicago, 189 
IIl.App. 188. 

Iowa.—City of Des Moines v. Barnes, 
30 N.W.2d 170, 238 Iowa 1192. 
Mass.—Sluckus v. Fraktman, 77 N.E, 
2d 393, 322 Mass. 379. 

Mo.—Killlnger v. Kansas City Public 
Service Co., 269 S.W.2d 391. 

98. Cal.—McNulty v. Southern Pac. 
Co., 216 P.2d 534, 96 Cal.App.2d 841. 

99. Ga—Spalding Lumber Ca v. 
Hemphill, 47 S.E.2d 614, 77 Ga 
App. 1. 

Ill,—Kanousis v. Lasham Cartage 
Co., 76 N.E.2d 239, 832 IIl.App. 626. 

1 . Cal.—^Popejoy v. Hannon, 231 P. 
2d 484, 37 Cal.2d 169—Johnston v. 
Long, 181 P.2d 645, 30 Cal.2d 64— 
Wilson V. Kopp, 250 P,2d 166, 114 
Cal.App.2d 198. 

2. Ind.—Garner v. Morgan, 183 N.E, 
916, 98 Ind,App. 461. 

Iowa—Young v. Jacobsen Bros., 258 
I N.W. 104, 219 Iowa 483. 

64 C.J. p 993 note 7. 

3. Ga—Atlantic Coast Line R. Co. 
V. Thomas, 64 S.E.2d 801, 83 Ga 
App. 477—Spalding Lumber Co. v. 
Hemphill. 47 S.E.2d 614, 77 Ga 
App. a. 


Mo.—Killlnger v. Kansas City Public 
Service Co.. 269 S.W.2d 391. 

Va,—Virginia Transit Co. v. Durham, 
69 S.E.2d 58. 190 Va 979. 

64 C.J. p 993 note 8. 

4. Ala—McGough Bakeries Corp, v. 
Reynolds, 35 So.2d 332, 260 Ala 
592. 

Cal.—Gordon v. Aztec Brewing Co., 
203 P.2d 622, 33 Cal.2d 614—John¬ 
ston V. Long. 181 P.2d 646, 80 Cal. 
2d 64—Cope V. Davison, 180 P.2d 
873, 30 Cal.2d 193, 171 A.L.R. 667 
—Commercial Union Assur. Co. v. 
Pacific Gas & Electric Co„ 81 P. 
2d 793, 220 Cal. 616—Kettman v. 
Levine, 2'63 P,2d 102, 116 Cal.App. 
2d 844—Taylor v. Luxor Cab Co., 
246 P,2d 45. 112 CaJ.App.2d 46— 
Freeman v. Nickerson, 174 P.2d 688, 
77 Cal.App.2d 40—Elllnwood v. Mc¬ 
Coy, 47 P.2d 796. 8 Cal.App.2d 690 
—^Wlthey V. Hammond Lumber Co., 
36 P.2d 1080. 140 Cal.App. 687. 

Fla.—Seaboard Air Line R. Co. v. 

Haynes. 47 So.2d 324. 

Ga—Central of Georgia Ry. Co. v. 

I Mann, 173 S.E. 180, 48 GaApp. 

668 . 

Ill.—^Harsh v. Illinois Terminal R. 
Co., 114 N.E.2d 901, 861 IlLApp. 
272—Roy v. Chicago Motor Coach 
Co.. 102 N.E,2d 762, 346 IIl.App. 
296—Theodosis v. Keeshln Motor 
Exp. Co.. 92 N.E.2d 794, 341 111. 
App. 8—Loverde v. Consumers Pe¬ 
troleum Co., 88 N.E.2d 601, 338 
IIl.App. 666. 

Ind.—McCague v. New York, C. & St, 
L. R. Co., 71 N.E.2d 669. 226 Ind. 
83, rehearing denied 73 N.E.2d 48, 
225 Ind. 83—Nepsha v. Wozniak, 
92 N.E.2d 734, 120 Ind.App. 362— 
H. E. McGonigal, Inc. v. Etherlng- 
ton, 79 N.B.2d 777, 118 Ind.App. 622, 
Kan.—Flaharty v, Reed, 225 P.2d 
98, 170 Kan. 216. 

Ky.—Henderson v. Watson, 262 S.W. 
2d 811—^Fitzwater v. Cincinnati, N. 
& C. R. Co., 234 S.W,2d 186, 814 Ky. 
167—Southeastern Greyhound Lines 
V. Webb, 230 S.W.2d 99. 818 Ky. 
71. 

Mich.—Ellas V. Hess, 41 N.W.2d 884. 
327 Mich. 323, 

Miss.—City of Laurel v. Hutto, 70 So. 
2d 606—McMinn v. Lilly, 60 So.2d 
603, 216 Miss. 193—Wilburn v. Gor¬ 
don. 45 So.2d 844, 209 Miss. 27. 

Mo.—Nelson v. Tayon, 265 S.W.2d 
409—Purkett v. Steele Undertaking 
Co., App., 63 S.W.2d 609. 

Mont.—^Pulton v. Chouteau County 
Farmers' Co., 87 P.2d 1026, 98 
Mont. 48. 

Ohio.—Deckant v. City of Cleveland, 
99 N.E.2d 609, 156 Ohio St. 498. 
Tenn.—Carman v. Huff, 227 S.W.2d 
780, 32 Tenn.App. 687. 

Wash.—Hutton v. Martin, 262 P,2d 
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S?!, 41 Wash.2d 780—Hanks v. 
Landert, 223 r.2d 443, 37 Wash.2d 
293, 30 A.L,.R.2d 1012. 

64 C.J. p 994 note 9. 

5. Cal.—Taylor v. Luxor Cab Co., 246 
P.2d 46, 112 Cal.App.2d 46. 

Ga.—Elberton & E. R. Co. v. Camp¬ 
bell, 167 S.E. 215. 46 Ga.App. 203. 
Idaho.—Burns v. Getty, 24 P.2d 31, 
68 Idadio 347. 

Ky.—^Fitzwater v. Cincinnati, N. & C. 

R. Co., 234 S.W.2d 186, 314 Ky. 
1'67, 

Utah.—In re Wimmer’s Estate, 182 P. 
2d 119, 111 Utah 444. 

6. U.S.—Pryor v. Strawn, C.C.A.Neb., 
73 P.2d B95. 

Cal,—Benton v. Douglas, 187 P.2d 469, 
82 Cal.App.2d 784. 

Ind.-—Montffomery-Ward & Co, v. 
Wooley, 94 N.E.2d 677, 121 Ind.App. 
60. 

Mo.*~Killlnger v. Kansas City Public 
Service Co., 259 S.W.2d 391—Win¬ 
ters V. Terminal R. Ass'n of St. 
Louis, 262 S.W.2d 380, 363 Mo. GOC 
—Eller V. Crowell, 238 S.W.2d 310 
—Hilton V. Thompson, 227 S.W.2d 
675, 360 Mo. 177—Benham v. Mc¬ 
Coy, 213 S.W.2d 914—Corbett v. 
Terminal R. Ass’n of St. Louis, 82 

S, W.2d 97, 336 Mo. 972, applying 
Illinois law—Rlner v. Riek, App., 
67 S.W.2d 724. 

7. Ala.—McGough Bakeries Corp, v, 
Reynolds, 35 So.2d 332, 250 Ala. 
592. 

Cal.—^Nelson v. Porterville Union 
High School Dlst, 254 P.2d 945, 117 
Cal.App.2d 96—Taylor v. Luxor Cab 
Co., 246 P.2d 46, 112 Cal.App.2d 46 
—Trelut V. Kazarian, 243 P.2d 104, 
110 Cal.App.2d 606—Lundin v. Shu¬ 
mate’s Pharmacy, 221 P.2d 260, 98 
Cal.App.2d 817—Benton v. Douglas, 
187 P.2d 469, 82 Cal.App.2d 784— 
Halaminsky v. Nelson, 42 P.2d 676, 

6 Cal.App.2d 287—Chandler v Ben- 
afel, 89 r.2d 890, 3 Cal.App.2d 368 I 
—Walling V, Eugen, 39 P.2d 827, 
3 Cal.App.2d 471—^Guinou v. Web¬ 
ster, 22 P.2d 231, 132 Cal.App. 29 ' 
—Beni v. Abrons, 19 P.2d 623, 130 j 
Cal.App. 206. 

Ga.—Sammons v. Webb, 71 S.E.2d | 
832, 86 Ga.App. 382—Atlantic Coast 
Line R. Co. v. Thomas, 64 S.E.2d | 
301, 83 Ga.App. 477—Spalding Lum¬ 
ber Co. V. Hemphill, 47 S.E.2d 614, 
77 Ga.App. 1. 

111.—Phillips V. Decatur Checker Cab 
Co., 94 N.E.2d 654, 342 Ill.App. 
167—McMilllan v. McLane, 88 N.E. 
2d 114, 338 Ill.App. 614—Wilke v. 
Moll, 86 N.E.2d 689, 338 Ill.App. 6 
—Meng V. Lucash, 69 N.E.2d 367, 
S29 llLApp. 512. 


Ind.—Elgin, J. & E. Ry. Co. v. Scher¬ 
er, 98 N.E.2d 369, 121 Ind App. 
477—^H. E. McGomgal, Inc. v. Eth- 
erington, 79 NE.2d 777, 118 Ind. 
App. 622. 

Iowa.—City of Des Moines v. Barnes, 
80 N.W.2d 170, 238 Iowa 1192— 
Azeltine v. Lutterman, 254 N.W. 
854, 218 Iowa 675. 

Ky.—Southeastern Greyhound Lines 
V. Webb. 230 S.W.2d 99, 313 Ky. 
71. 

Mass.—Partridge v. United Elastic 
Corporation, 192 N E. 460, 288 Mass. 
138. 

Mich—Alley v. Klotz, 31 N.W.2d 
816, 320 Mich. 621. 

Mo.—Evinger v. Thompson. 265 S.W. 
2d 726—Nelson v. Tayon, 266 S.W. 
2d 409—^Winters v. Terminal R. 
Ass'n of St. Louis, 262 S.W.2d 3X0, 
363 Mo. 606—Hilton v. Thompson, 
227 S.W.2d 676, 360 Mo. 177—Hines 
V. W. U. Tel. Co., 217 S.W.2d 482, 
368 Mo. 782—Graham v. Thompson, 
212 S.W.2d 770, 367 Mo. 1133. cer¬ 
tiorari denied Kansas City Termi¬ 
nal R. Co. V. Thomp.son. 69 S Ct. 
166. 336 U.S. 870. 93 L Ed 414— 
Corbett v. Terminal R Ass'n of St, 
Louis, 82 S.W.2d 97, 336 Mo. 972, 
applying Illinois law—Rowe v, 
Kansas City Public Service Co., 
App.. 248 S.W.2d 445—Goggin v. 
Schoening, App., 199 S.W.2d 87— 
Burow V. St. Louis Public Service 
Co.. App., 79 S.W.2d 4 78—Smith 
V. Kansas City Public Service Co., 
66 S.W.2d 838, 227 Mo.App. 675. 
Mont.—Batchoff v. Craney, 172 P. 
2d 308, 119 Mont. 162—Safransky 
V. City of Helena, 39 P.2d 644, 98 
Mont. 456. 


Ga.—Atlantic Coast Line R. Co. v. 
Thomas, 64 S.E.2d 301, 83 Ga.App. 
477. 

Ill.—Wilke V. Moll, 86 N.E.2d 589, 
338 Ill.App. 6. 

Mich,—Severson v. Family Creamery 
Co., 266 N.W 348, 268 Mich. 348. 
Mo.—^Winters v. Terminal R. Ass’n 
of St. Louis, 252 S.W.2d 380, 863 
Mo. 606—Hilton V. Thompson, 227 
S.W.2d 675, 360 Mo. 177—Rowe v. 
Kansas City Public Service Co., 
App., 248 S.W.2d 445. 

Neb.—Pierson v. Jensen, 33 N.W.2d 
462, 160 Neb. 86—Blanchard v. 

Lawson, 27 N.W 2d 217, 148 Neb. 
299. 

Wash.—Harris v. Holroyd, 207 P.2d 
765, 33 Wash 2d 915. 

64 C.J. p 994 note 11. 

9 . Va—Southern Ry. Co. v. May, 137 
S.E. 493, 147 Va. 642. 

64 C.J. p 994 note 12. 

10. Cal.—Wilson v. Kopp, 250 P.2d 
166, 114 Cal App.2d 198—Connor v. 
Pacific Greyhound Lines, 232 P.2d 
600, 104 Cal.App.2d 7'46. 

Mich.-—Daigle v. Berkowitz, 262 N.W. 
652, 27'3 Mich. 140. 

Mo.—Evingor v. Thompson, 266 S.W. 
2d 726—^IJlggln.s v Terminal R. R. 
Ass'n of St Louis, 241 S.W.2d 880, 
362 Mo. 264. 

64 C.J. p 994 note 13. 

11 . Mo—Evinger v. Thompson, 265 
S.W.2d 726—Higgin.s v. Terminal 

R. R As.M'ri of St Louis. 241 S.W. 
2d 380, 362 Mo. 264—Larey v. Mls- 
souri-Kansas-Tcxus H Co., 64 S. 
W.2d 6X1, 333 Mo. 949—Borowski v. 
Loose-Wlle.s Biscuit Co., APP., 229 

S. W. 424. 


Neb—Pierson v. Jensen, 33 N.W.2d 
462. 150 Neb 86—Blanchard v. 

Lawson, 27 N W.2d 217, 148 Neb. 
299. 

Okl.—H. F. Wilcox Oil & Gas Co. v. 
Jamison, 190 P.2d 807, 199 Okl. 
691. 

Tenn.—D. M. Rose & Co. v. Snyder, 
206 S.W.2d 897, 185 Tenn. 499. 

Va.—Dey v. Virginia Transit Co., 
47 S.E.2d 652, 187 Va. 635 
Wash.—Adkisson v. City of Seattle, 
258 P.2d 461, '42 Wash.2d 676. 

64 C.J. p 994 note 10. 

8 . U.S.—Gibson v. Pennsylvania R. 
Co., C.A.Pa„ 204 P.2d 924—Sanders 
v. Glenshaw Glass Co., C.A.Pa., 204 
F.2d 436, certiorari denied 74 S.Ct. 

278, 346 U.S. 916, 98 L.Ed.- 

Gibson v. International Freighting 
Corp., C.A.Pa.. 173 F.2d 691, certio¬ 
rari denied 70 S.Ct. 78. 338 U.S. 832, 
94 L.Ed. 607, rehearing denied 70 
S.Ct. 167, 338 U.S. 882, 94 L.Ed. 641. 
Cal-^handler v. Behaf61, 39 P.2d 
890, 3 Cal.App.2d 368. 
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12. Mo—Ward v. Scott County Mill¬ 
ing Co., App., 47 S.W.L’d 250. 

64 C.J. p 99'4 note 15. 

13. U.S.—Sanders v Glenshaw Glass 

Co., C.A.Pa., 204 F.2d 43C, certiorari 
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98 L.Ed.-. 

Ga.—Spalding Lumber Co. v, Hemp¬ 
hill. 47 S.E.2d 614, 77 Ga.App. 1. 
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64 C.J. p 994 note 16. 

14. Mo,—Harrison v. St, Louis Pub¬ 
lic Service Co., App., 251 S.W.2d 
348. 

64 C.J. p 994 note 17. 
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to the pleadings,16 issues,1“^ or evidence,or an in¬ 
struction which ignores or eliminates issues,^® 
theories,20 or defenses,21 may be cured by other in¬ 
structions. 

The foregoing rules have been applied to instruc¬ 
tions as to the duty or degree of care owed by 
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particular defendants,22 such as store owners who 
are charged with negligence23 or manufacturers who 
are charged with negligence with respect to goods 
manufactured by them,2i Likewise, these rules 
have been applied to public corporations such as 
municipal corporations,25 and have been applied to 


16. Cal.—Miner v. Dabney-Johnson 
Oil Corporation, 28 P.2d 23, 219 Cal. 
580. 

Qa.— Western & A. R. R. v. Fowler, 
47 S.E.2d 874, 77 Ga.App. 206. 

64 C.J. P 995 note 19. 
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Ky.—Maupin v. Baker, 194 S.W.2d 
991, 302 Ky. 411. 

64 C.J. P 99'5 note 21. 

19. Or.—Schultz V. Hambach, 169 P. 

2d 882, 179 Or. 107. j 

64 C.J. p 995 note 22. 

20. Mo —Whlteaker v. Chicago, R. I. 1 
& P. B. Co, 160 S.W. 1009, 252 Mo. 
438. affirmed 36 S.Ct. 162, 239 U. ] 
S. 421, 60 L.Ed. 360. 

21. U.S.—Chesapeake & O. Ry. Co, 
V. Craft, C.C.A.W.Va., 162 F.2d 67. 

Cal.—Dodd.s v. Stellar, 175 P.2d 607, 
77 CaI.App.2d 411. 

Tenn.—D. M. Rose & Co. v. Snyder, 
206 S.W 2d 897, 185 Tenn. 499. 

64 C.J. p 995 note 24. 

22. U.S.—Olsen v. Realty Hotel 

Corp., C.A.N.y., 210 P.2d 785— 

Ryan v. United Parcel Service, C. 
A.N.Y,, 206 F.2d 362, applying 

New Jersey law—Gibson v. Inter¬ 
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173 F.2d 591, certiorari denied 70 
S.Ct. 78, 338 U.S. 832, 94 L.Ed. 607, 
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U.S. 882, 94 L.Ed. 641. 
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197, 121 Cal.App.2d 800—Block v. 
Snyder, 234 P.2d 62, 105 Cal.App.2d 
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ciated Oil Co., App., 223 P.2d 669, 
hearing dismissed 204 P.2d 99— 
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for Girls, 199 P.2d 701, 88 Cal.App. 
2d 796—^Dodds v. Stellar, 176 P.2d 


607, 77 Cal.App 2d 411—Coffey v. 
Silngerland, 60 P.2d 830. 9 Cal.App. 
2d 731—Ellinwood v. McCoy. 47 P. 
2d 796. 8 Cal.App.2d 590—Moffltt v. 
Ford Motor Co,. 26 P.2d 661, 135 
Cal.App, 7—Beni v. Abrons, 19 P.2d 
623, 130 Cal.App. 206. 

Colo.—Frazier v. Edwards, 190 P.2d 
126. 117 Colo 502. 

Conn.—Steinecke v. Medalle, 90 A.2d 
875, 139 Conn. 152—Annunziato v. 
Gu-Ta. Inc., 179 A. 651, 120 Conn. 
114. 

Fla—Staff V. Soreno Hotel Co., 60 So. 
2d 28—Hall v. Holland, 47 So.2d 
889. 

Ga.—Sammons v. Webb, 71 S.E. 2d 
832, 86 Ga App. 382—Morrow v. 

Johnston. 68 S.E. 2d 906, 8’5 Ga. 
App. 261—Richter v. Atlantic Co., 
16 S.E.2d 259, 65 Ga.App. 605. 
Idaho—Albrethson v. Carey Val. 
Reservoir Co.. 186 P.2d 853, 67 Ida¬ 
ho 529—Griffin v. Clark, 42 P.2d 
297, .'IS Idaho 364. 

Ill.—Gorozyn.ski v. Nugent, 83 N.E,2d 
495, 402 Ill. 147. 

Iowa.—Azeltine v. Lutterman, 254 N. 

W. 854, 218 Iowa 675. 

Ma.ss.—^Whalen v. Shivek, 93 N.E,2d 
393, 326 Mass. 142—Partridge v. 
United Ela.stic Corporation, 192 N. 
E. 460, 288 Mass. 138. 

Mich.—Elias v. Hess, 41 N.W.2d 884, 
327 Mich. 323—Daigle v. Berkowitz, 
262 N.W. 652, 273 Mich. 140. 

Minn.^—Orchard v. Northwest Air¬ 
lines. 51 N.W.2d 645, 236 Minn. 42. 
Miss.—^Hornsby v. Logaras, 49 So.2d 
837, 210 Miss. 612. 

Mo.—^Evlnger v. Thompson, 265 S.W. 
2 d 726—^Hlnes v. W. U. Tel. Co., 217 
S.W.2d 482, 358 Mo. 782—Benham 

V. McCoy, 213 S.W.2d 914—Hoelzel 
v. Chicago, R. I. & P. Ry. Co., 86 
S.W.2d 126, 337 Mo. 61—Panke v. 
Shannon, App., 207 S.W. 2d 864, 
reversed on other grounds 212 S.W. 
2d 792, 367 Mo. 1195—Mitchell v. 
Poole, 68 S.W.2d 833, 229 Mo.App. 
1 . 

Neb.—O’Dell v. Goodsoll, 41 N.W.2d 
123, 152 Neb. 290. 

Okl.—St. Louls-San Francisco Ry. Co. 
V. Farrell, 263 P.2d 618—Mealy- 
Wolfe Drilling Co. v. Lambert, 266 
P.2d 818. 208 Okl. 624—^Warren 

Petroleum Corp, v. Helms, 262 P. 
2d 447. 207 Okl. 699—H. P. Wilcox 
Oil & Gas Co. V. Jamison. 190 P.2d 
807, 199 Okl. 691. # 

Tenn.—D. M. Rose & Co. v. Snyder, 
206 S.W.2d 897, 185 Tenn. 499. 
Utah.—In re Wlmroer’s Estate, 182 P. 
2d 119, 111 Utah 444. 
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Va.—Cartos v. Hartford Accident & 
Indemnity Co., 169 S.E. 694, 160 Va. 
505. 

Wash.—Adklsson v. City of Seattle, 
258 P.2d 461, 42 Wash.2d 676— 
Rawlins v. Nelson, 231 P.2d 281. 

38 Wash.2d 670—Melosevlch v. 
Clchy, 193 P.2d 342, 30 Wa8h.2d 
702—Frazee v. Western Dairy 
Products. 47 P.2d 1037, 182 Wash. 
578. 

64 C.J. p 995 note 25. 

23. Cal.—Wilson v. Kopp, 250 P.2d 
166, 114 Cal.App.2d 198—Lundln v. 
Shumatis Pharmacy, 221 P.2d 260, 

98 Cal.App.2d 817. 
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Ind.—Montgomery-Ward & Co. v. 
Wooley. 94 N.E.2d 677, 121 Ind.App. 
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734, 120 Ind App. 362. 

24. U.S.—Sanders v. Glenshaw Glass 
j Co., C.A.Pa., 204 P.2d 436, certiorari 

denied 74 S.Ct. 278, 346 U.S. 916, 

I 98 L.Ed.-. 

Ark.—Anheuser-Busch, Inc., v. South¬ 
ard, 84 S.W.2d 89, 191 Ark. 107. 
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203 P.2d 622, 33 Cal.2d 614—^Kalash 

V. Los Angeles Ladder Co., 34 P.2d 
481, 1 Cal.2d 229. 
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Cola Bottling Co., 263 P.2d 217, 175 
Kan. 212. 

25. Cal,—Abney v. City and County 
of San Francisco, 262 P.2d 664, 116 
Cal.App.2d 606—Blythe v. City and 
County of San Francisco, 188 P.2d 
40, 83 Cal.App.2d 125—Maddern v. 
City and County of San Francisco, 
169 P.2d 426, 74 Cal.App.2d 742. 
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30 N.W.2d 170, 238 Iowa 1192. 

Kan.—^Hendren v. Kansas City, 238 
P.2d 610, 172 Kan. 56. 

Minn.—Squillace v. Village of Moun¬ 
tain Iron, 26 N.W.2d 197, 223 Minn. 
8 . 

Miss.—City of Laurel v. Hutto, 70 
So.2d '606. 

Mo.—Warren v. Kansas City, 258 S. 

W. 2d 681—McCormick v. Kansas 
City, 250 S.W.2d 624—Hines v. W. 
U. Tel. Co., 217 S.W.2d 482, 368 
Mo. 782—Fullerton v. Kansas City, 
Mo., App., 236 S.W.2d 364. 

Mont.—Safransky v. City of Helena, 

39 P.2d 644, 98 Mont. 466. 

Ohio.—Deckant v. City of Cleveland, 

99 N.B.2d 609, 155 Ohio St. 498. 
Tenn.—Llewellyn v. City of Knox- 
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public corporations such as counties,28 irrigation dis¬ 
tricts,27 and school districts ;28 and to public service 
corporations such as electric power companies,22 
gas companies,22 terminal companies,street rail¬ 


roads,*2 interurban railroads,®* and railroads.®* 
These rules have also been applied to the duty or 
degree of care required of owners or drivers of 
motor vehicles,25 including the owners or drivers 


vllle, 232 S.W.2a 668, 33 Tenn.App. 
632. 

Wash.—^Adkisson v. City of Seattle, 
268 P.2d 461. 42 Wash.2d 676— 
Hutton V. Martin, 252 P.2d 581, 41 
Wash.2d 780. 
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P.2d 693, 140 Cal.App. 272. 
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Irr. Diat., 236 P.2d 780. 

28. Cal.—Reagh v. San Francisco 
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119 Cal.App.2d 65—Nelson v. Por¬ 
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264 P.2d 946, 117 Cal.App.2d 96. 

29. Cal.—Commercial Union Assur. 
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81 P.2d 793, 220 Cal. 515. 

Wash.—^Heber v. Puget Sound Pow¬ 
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Wash.2d 231. 
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Co. V. Pacific Gas & Electric Co., 
31 P.2d 793, 220 Cal. 616—Hllson 
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2d 662, 131 Cal.App. 427. 
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Coke Co., 113 N.E.2d 685, 850 Ill. 
App. 641. 

31. Mo.—Winters v. Terminal R. 
Ass’n of St. Louis, 262 S.W.2d 380, 
363 Mo. 606—Higgins v. Terminal 

R. R. Ass’n of St. Louis, 241 S.W, 
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S. W.2d 97, 336 Mo. 972, applying, 
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V. Kansas City Public Service Co., 
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v. Kansas City Public Service Co., 
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St. Louis Public Service Co., App., 
209 S.W.2d 746—Greer v, St. Louis 
Public Service Co., App., 87 S.W.2d 
240, followed in 87 S.W.2d 247— 
Millhouser v. Kansas City Public 
Service Co., App., 71 S.W.2d 160— 
Smith V. Kansas City Public Serv¬ 
ice Co., 66 S.W.2d 838, 227 Mo.App. 
676. 
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Bartsch, 198 N.E. 636, 60 Ohio App, 
464. 
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A. 489, 320 Pa. 226. 

33 . Ind. — ^Walsh Baking Co. v. 


Southern Indiana Gas & Electric 
Co., 186 N.E. 341, 97 Ind.App. 285, 

34. U.S.—Gibson v. Pennsylvania R. 
Co., C.A.Pa., 204 F.2d 924—Conry v, 
Baltimore & O. R. Co., C.A.Pa., 195 
P.2d 120—Miles v. Pennsylvania R, 
Co., C.A.I11., 182 P.2a 411—Robak v. 
Pennsylvania R. Co., C.A.Pa., 178 F. 
2d 485—O'Donnell v. Elgin, J. & E. 
Ry. Co., C.A.I11., 171 P.2d 973, re¬ 
versed on other grounds 70 S.Ct. 
200, 338 U.S. 384, 94 L.Ed. 187, 

16 A.L.R.2d 646, rehearing denied 
70 S.Ct. 427, 338 U.S. 945, 94 L.Ed. 
582—Thompson v. Camp, C.C.A. 
Tenn., 163 F.2d 396, certiorari de¬ 
nied 68 S.Ct. 458, 459, 333 U.S. 

831, 92 L.Ed. 1116, motion sus¬ 

tained. C.C.A., 167 F.2d 733, cer¬ 
tiorari denied 69 S.Ct 48, 335 U.S. 
824, 93 L.Ed. 378—Chesapeake & 

O. Ry. Co. V. Craft, C.C.A.W.Va,, 
162 F.2d 67—^Zumwalt v. Gardner, 
C.C.A.MO.. 160 F.2d 298—Helsel v. 
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F.Supp. 296. 

Ala.—Johnson v. Louisville & N. R. 

Co., 148 So. 822, 227 Ala. 103. 

Cal.—Devaney v. Atchison, T. & S. 
F. Ry. Co., 27 P.2d 635, 219 Cal. 487 
—McNulty V. Southern Pac. Co., 
216 P.2d 634, 96 Cal.App.2d 841— 
Smellie v. Southern Pac. Co., 18 P. 

I 2d 97, 128 Cal.App. 567, hearing de¬ 
nied, Sup., 19 P.2d 982, 128 Cal.App. 
567. 

Fla.—Seaboard Air Line R. Co. v, 
Haynes, 47 So.2d 324—^Florida East 
Coast Ry, Co. v. Anderson, 148 So. 
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S.Ct. 143, 296 U.S. 621, 80 L.Ed. , 
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668—^Western & A. R, R. v. Ben¬ 
nett, 171 S.E. 187. 47 GaApp. 629 
—Elberton & E. R. Co. v. Camp¬ 
bell, 167 S.E. 215, 46 GaApp. 203. 

Ill.—Harsh v. Illinois Terminal R. 
Co., 114 N.E.2d 901, 351 lU.App. 272 
—Rouse V. New York, C. & St. L. 
R. Co., 110 N.E.2d 266, 349 Ill.App. 
139—Zydock v. Chicago & N. W. 
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I St. L. R. Co., 71 N.E.2d 669. 225 
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Thompson, 222 S.W.2d 487, 359 Mo. 
485—Graham v. Thompson, 212 
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335 U.S. 870, 93 L.Ed. 414—Hoelzel 
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R. Co., 64 S.W.2d 681, 333 Mo. 949 
—Humphreys v. Chicago, M., St. P. 
& P. R. Co. App.. 82 S.W.2d 686— 
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liam. 41 S.E.2d 64, 185 Va. 908. 
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of such motor vehicles as taxicabs^® and motor- of the road,S8 and liability for acts of agents or 
busses.37 Finally, these rules have been applied to employees,39 as well as to questions relating to 
instructions with respect to questions of the law 
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Cal.App. 667, hearing denied. Sup., 
19 P.2d 982, 128 Cal App. 667. 

Colo.—Stahl v. Cooper, 190 P.2d 891, 
117 Colo. 468. 

Conn—Stelnecke v. Medalie, 90 A.2d 
875, 139 Conn. 162—Barbieri v, 

Pandiscio, 163 A. 469, 116 Conn. 48. 
Ga.—Harmon v. Givens, 77 S.E.2d 223, 
88 Ga.App. 629—Sammons v. Webb, 
71 SE.2d 832, 86 Ga.App. 382— 
Moffett V. McCurry, 67 S.E.2d 807, 
84 GaApp. 863—^Atlantic Coast 
Line R. Co. v. Thomas, 64 S.E.2d 
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to issues involving questions of 

301, 83 aa.App. 477—McLendon V. 
Bedingfleld, 38 S.E.2d 69. 73 Ga. 
App. 756—Central of Georgia Ry. 
Co. V. Mann, 173 S.B. 180. 48 Go. 
App. 668—Western & A, R. R. v. 
Bennett, 171 S.B. 187, 47 Ga.App. 
629. 

Idaho.—Burns v. Getty, 24 P.2d 31, 
53 Idaho 347. 

Ill —Rouse V. New York, C. & St. L. 
R. Co,. 110 N.E 2d 266, 349 Ill.App. 
139—Cook V. Weyant, 105 N,E.2d 
310, 346 Ill.App. 465—Loverde v. 
Consumers Petroleum Co.. 88 N.E. 
2d 501, 338 Ill.App. 665. 

Ind.—Nepsha v. Wozniak, 92 N.E.2d 
734, 120 Ind.App. 362—Pennsyl¬ 

vania R. Co. V, Boyd, 185 N.E 160, 
98 Ind App. 439. 

Iowa.—Engle v. Nelson, 263 N.W, 605, 
220 Iowa 771. 

Ky.—Henderson v. Watson, 262 S.W. 
2d 811. 

Mich—^I^'andonberg v. Prosek, 56 N. 
W2d 227, 335 Mich. 382—Ellas v. 
Hess, 41 N.W.2d 884, 327 Mich, 322. 
Minn.—Peterson v, Lang. 68 N,W.2d 
609—Swanson v. La Fontaine, 67 N. 
W.2d 262, 238 Minn. 460. 

Miss.—^Peerless Supply Co. v. Jeter, 
65 So 2d 240—Ford v. Gray, 65 So. 
2d 230. 217 Miss. 882—McMinn v. 
Lilly, 60 So.2d 603, 216 Mis.?. 193— 
Wilbur V. Gordon, 45 So.2d 844, 209 
Miss, 27—Wallace v. Billups, 33 So. 
2d 819, 203 Miss. 853—Columbus & 
G, R. Co. V. Coleman, 160 So 277, 
172 Miss. 514—Green v. Maddox, 
149 So. 882, 168 Miss. 171, sugges¬ 
tion of error overruled 151 So. 160, 
168 Miss. 171, applying Louisiana 
law. 

Mo.—Corbett v. Terminal R. Ass’n of 
St. Louis, 82 S.W 2d 97, 336 Mo. 
972, applying Illinois law—Mc¬ 
Combs V. Bowen, 73 S.W.2d 300, 
228 Mo App. 754. 

Mont—Hatchoff v. Craney, 172 P.2d 
308, 119 Mont. 152. 

N.D.—Reuter v. Olson, 69 N.W.2d 830 
—Ferderer v. Northern Pac. Ry. 
Co.. 42 N.W.2d 216, 77 N.D 169. 
Okl.—St. Louis-San Francisco Ry. Co. 
V. Farrell. 263 P.2d 518—Oklahoma 
Ry. Co. V. Wilson, 231 P.2d 688, 204 
Okl. 488—Elam v. Loyd, 204 P.2d 
280, 201 Okl. 222. 

S.C.—Durant v. Stuckey, 70 S.E.2d 
473, 221 S.C. 342. 

Tenn.—Llewellyn v. City of Knox¬ 
ville, 232 S.W.2d 668, 33 Tenn.App. 
632. 

Utah.—Mitchell v. Arrowhead Freight 
Lines, 214 P.2d 620, 117 Utah 224— 
Kawaguchi v. Bennett, 189 P.2d 109, 
112 Utah 442. 

Va.—Atlantic Coast Line R. Co. v. 
Bowen, 63 S.E.2d 804. 192 Va. 162— 
Dey v. Virginia Transit Co., 47 S. 
E.2d 662, 187 Va- 635—Smith v. 
Clark, 46 S.E.2d 21. 187 Va. 181. 
Wash.—Adkisson v. City of Seattle, 
258 P.2d 461, 42 Wa3h.2d 676— 
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trcspassi*^ and unavoidable or inevitable accident.^* 
b. Oontzllmtoxy Nesligenca 

Whil* an arroneous Instruction on the Imuo of con* 
trlbutory negllgtnco cannot bo cured by a conflicting 
Instruction which correctly atates the law, an Instruc¬ 
tion which la merely defective or inaccurate may be cured 
by another Instruction. 

In accordance with the general rules alrc.idy 
stated supra § 441, a correct instruction on the is¬ 
sue of contributory negligence will cure the error 
in another instruction only when the instructions, 


as a series, state the law correctly.4* Accordit^fly, 
an erroneous instruction on the issue of contributory 
negligence cannot be cured by a conflicting instruc¬ 
tion which correctly states the law;** by an in- 
dcfinite,*6 vague, or uncertain*® instruction; by an 
instruction on an entirely different matter;*^ or 
by an instruction which accentuates the error.** 

On the other hand, and in accordance with the 
rules hereinbefore stated, a particular instruction 
as to contributory negligence which is merely de¬ 
fective or inaccurate may be cured by another 
instruction.*® This rule has been applied with 


Hutton ▼. HarUn. 262 P.2d 681. 41 
Wash.2d 780—Blasell v. Seattle 
Vancouver Blotor Freight, 168 P.2d 
S90, 26 Waflh.2d 68—Fraaee v 

Western Dairy Products, 47 P.2U 
1037, 182 Waab. 678. 

Wls.—Hatch V. Small. 23 N.W.2d 460, 
249 WlB. 183. 166 A.L.R. 746. 

64 CJ. P 886 note 28. 

41. Idaho.— Snils V. Ashton & St 
Anthony Power Co., 288 P. 617, 41 : 
Idaho 106. 

4a. Cal.—Taylor v. Luxor Cah Co.. 
246 F.Sd 46, 112 Cal.App.2d 46— 
Connor v. Pacific Greyhound Lines, 
232 P.2d 600. 104 Cal.App.2d 746— 
Perbost v. San Marino JEbll-School 
for Girls, 109 P.2d 701, 88 Cnl.App. 
2d 796. I 

Mias.—^Ford v. Gray, 66 So.2d 230, 217 
Miss. 882. 

64 CJ. p 8®7 note 39. 

48. Mo.—^Dletderlck v Missouri Iron 
& Metal Co.. 9 S.W.2d 824. 222 Mo. 
App. 740. 

61 C.J. p 997 note 33. 

44 U.S.—Shell Pipe Line Co. v. Rob¬ 
inson, C.CJA.OkL, 66 F.2d 661. 

Ala.—Terry v. Nelms, 64 8o.2d 282, 
256 Ala. 291. 

Ark.—Rogers v. Crawford, 247 fl.W. 
2d 1006, 220 Ark. 886—Missouri 
Pac. Transp. Co. v. Howard, 143 S. 
W.2d 638. 201 Ark. 6—Vaughn v. 
Herring, 118 S.W.2d 612, 196 Ark. 
C39. 

Cal.—Hopper v. Bulaich, 164 P.2d 
483, 27 Cal.2d 431—Mortenaen v. 
Fairbanks, S6 P.2d 1030, 1 Cal.2d 
489—^Katash v. Los Angeles Ladder 
Co.. 84 P.2d 481, 1 Cal.2d 229—Dike 
V. Golden State Co., App., 269 F.2d 
819—^Edwards ▼. Twain Lumber 
Co.. 267 P.2d 347, 123 Cal.App.2d 
975—^Bellows v. City and County 
of San Francisco. 234 P.2d 720, 106 
CaI.App.2d 57—Cox v. City of Los 
Angeles, 228 P.2d 868. 100 Col.App. 
2d 878—^Pearson v. Tide Water As¬ 
sociated on Co.. App., 223 P.2d 669, 
hearing dismissed—^Haskell v. 

Toepfer. 134 F.2d 283, 67 Cal.App.2d 
68—^Angler V. Bruck, 131 F.2d 876, 
66 CaLApp.2d 66—Finney ▼. Wler- 
man. 126 P.2d 143, 62 Cal.App.2d 
282—Ferguson v. Nakahara, 110 P. 


2d 1091, 43 CalApp.2d 436—^Broun 

V. Blair, SO P.2d 95, 26 Cal.App.Sd 
613—Scalf V. Elchcr. 63 P.2d 368. 
11 Cal.App. 2d 44—^Abelseth v. City 
and County of San Francisco, 19 
P.2d 68. 129 CalAPP. 552. 

Colo.—Hanlon v. Woodhouse. IGO P.2d 
998, 113 Colo. 504. 

Qa.—Southern Ry. Co. v. Garland, 41 
S.E.2d 926, 76 Ga App. 08. 

Ill—Tucker v. Kallal, 112 N.E.2d 731, 
850 Ill.App. 326—OUnger v. Ohr- 
berg, 100 NE2d 788, 844 IllA-pp. 
209—^Brockman v. Peoples Gas 
Light & Coke Co.. 48 N.E.2d 802, 319 
I11.APP. 116—Caasens v. Tlllberg. 
13 N.E 2d 644. 294 Ill.App. 168. 
Ind.—Moorman Mfg. Co. v. Barker, 
40 NE2d 348, 110 lnd.App 648— 
Bonham v. Mendenhall, 188 N.E. 
690, 98 Ind.App. 189. 

Iowa—Bobst V. Hoxle Truck Line, 
267 N.W. 673, 221 Iowa 823 
Tfan —Graves v. National Mut. Cas¬ 
ualty Co., 220 P.2d 180, 169 Kan. 
647. 

Md.—Bode T. Carroll-Independent 
Coal Co., 101 A. 685. 172 Md. 406. 
Mmn.—Johnson v. Brand Stores, 63 
N.W.2d 370. 

Misa—Wilburn v. Gordon, 45 So.2d 
844, 209 Miss. 27. 

Mo.—^Paisley v. Kansas City Public 
Service Co., 173 S.W.2d 33, 361 Mo. 
468—Swain v. Anders, 163 S.W.2d 
1046, 349 Mo. 963—^Pearrow v. 
Thompson. 121 SW.2d 811, 343 Mo. 
490—Oesterrelcher v. Orupp, 119 B. 

W. 2d 507—McGrath v. Meyers, 107 
S.W.2d 792, 341 Mo. 412—Daggs v. 
Patsos. App., 200 B.W.2d 794— 
Welahaar v. Kansas City Public 
Service Co., App.. 128 S.W.2d 382 
—Wlnlnger v. Bennett, App., 104 
S.W.2d 413. 

Neb.—^Krepclk v. Interstate Transit 
Lines. 48 N.W.2d 839, 154 Neb. 671 
—^Brooks V. Thayer County, 254 N. 
W. 418,126 Neb. 610. 

N.H.—Mullins V. Boston ft Maine 
Transp. Co., 20 A.2d 636, 91 N.H 
402—Musgrave v. Great Falls Mfg. 
Co.. 169 A. 683. 86 N.H. 876. 

N.M.—Crocker v. Johnston, 96 P.2d 
214, 48 K.M. 469. 

N.C.-^reen v. Bowers, 66 S.B.2d 192, 

1 230 N.C. 65L 


Ohla—Sablack v. Glenn. App., 96 N. 
E.2d 417—Michalsky T. Gaertner. 
6 N.E.2d 181, 68 Ohio App. 841— 
Currie v. Baltimore ft O. R. Co., 2 
N.B.2d 616, 62 Ohio App. 26. 

Pa—Hlsftk v. Lehigh Valley Transit 
Co., 69 A.2d 908. 860 Pa 1. 

Utah.—Coray v. Southern Pac. Co., 
223 P.2d 819. 

Va—Marks v. Ore. 46 8.B12d 894, 187 
Va 146—Outlaw v. Pearce. 11 S.E. 
2d 600, 176 Va 458. 

Wash. —Seattle Taxicab Oo. T. Texas 
Co.. 67 P.2d 1237, 186 Wash. 363. 
W.Va—^Payno v. Virginian Ry. Co., 
61 S.BL2d 614, 131 W.Va 767—Nich¬ 
ols V. Raleigh Wyoming Mining 
Co.. 169 S.B. 461. 113 W.Va 631. 

64 C.J. p 997 note 84. 

46. NH.—Small v. Boston ft M. B. 
R., 169 A. 298, 86 N.Hl 380. 

48. Colo.—^Hanlon v. Woodhouse, 160 
P.2d 988, 113 Cola 604. 

N.IL—^Mullins V. Boston ft Maine 
Transp. Co., 20 A.2d 636, 91 N.H. 
402. 

Or—^Haynes v. Sprague. 286 P. 964, 
137 Or. 23. 

47. 111.—Tucker v. Kallal, 112 N.E.2d 
731, 860 Ill.App. 825. 

Iowa—^McElhlnney v. Knlttle, 201 N. 

W. 686. 199 Iowa 278. 

Mo.—Welshaar v. Kansae City Public 
Service Co., App., 128 S.W.2d 332. 

4 g. Cal.—Morteneen v. Fairbanks, 86 
P.2d 1080, 1 Cal.2d 489. 

Wash.—^Hines v. Neuner, 263 F.2d 
946, 43 Wash.2d 116. 

Wls.—Grimes v. Snell, 183 N.W. 895, 
174 Wla 667. 

4». U.S—Atchison, T. * 8. F. Ry. 
Co. v. Seamas. CA^CaL, 201 F.2d 
140—Atlantic Coast Line R. Co. v. 
Burkett. CJLGa, 193 F.2d 941— 
Hazeltlne v. Johnson. C.C.A.Mont., 
92 F.2d 866. 

Ala—Van Antwerp Realty Corp. v. 
Walters. 43 So.2d 687, 853 Ala. 187 
—Bahakel v. Great Southern 
Trucking Co., 81 8o.2d 71, 249 Ala 
368—Sloss-Shefllsld Steel ft Iron 
Go. V. Willingham. 10 So.2d 19, 243 
Ala 862—Weems v. Robbins, 9 Bo. 
2d 882. 343 AU. 376—Conner v. 
Foregger, 7 8o.8d 856, 343 Ala 376 
—SloM-Sheffleld 8te«l ft Iron Co. 
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V, Willingham, 199 So. 16, 29 Ala. 
App. 669, cause remanded on other 
grounds 199 So. 28, 240 Ala. 294— 
Moore v. Crult, 191 So. 252, 238 
Ala. 414. 

—Tenney v, Enkeball, 158 P.2d 
519, 62Arl*- 416. 

Ark.—^Hearn v. East Tex. Motor 
Freight L#mee, 241 S.W.2a 259, 219 
Ark. 297—Mathis v. Magers, 86 S. 

W. 2d 171, 191 Ark. 373—Southwest¬ 
ern Bell Telephone Co. v. Balesh, 

76 S,W.2d 291, 189 Ark. 1085—John¬ 
son V. Poinsett Lumber & Mfg. Co., 
59 S.W.2d 30, 187 Ark. 237. 

<^al.—Freeman v. Churchill, 183 P.2d 
4, 30 Cal.2d 46.3—Polk v. City of 
Los Angeles, 169 P.2d 931, 26 Cal,2d 
519—Blanton v. Curry, 129 P.2d 1. 
20 Cal.2d 793—Kirschbaum v. Mc¬ 
Carthy, 64 P.2d 8, 5 Cal.2d 191— 
Miner v. Pahney-Johnson Oil Cor¬ 
poration, 28 P.2d 23, 219 Cal, 680— 
Erwin V. Conroy, 253 p,2d 762, 116 
Cal.App 2d 466—^Kettman v. Levine, 
253 P.2d 102, 115 Cal.App.2d 844— 
Martens v. Redl-Spuds, Inc., 247 p. 
2d 605, 113 Cal.App.2d 10—Block v. 
Snyder, 234 P 2d 62, 105 Cal App 2d 
783—Clark v. State, 222 P.2d 300, 
99 CaI.App.2d 616—Koon v. Sher, 
220 P.2d 784. 98 Cal.App.2d 630— 
Thomas v. Irvin, 216 P.2d 476, 96 
Cal App.2d 816—Long v. Standard 
Oil Co. of Cal., 207 P.2d 837. 92 Cal. 
App 2d 466—O’Connor v. City and 
County of San Francisco, 207 P.2d 
638, 92 Cal.App.2d 626—Behneman 
v. International Cementers, 203 P. 
2d 817, 90 Cal.App.2d 580—Solen v. 
Singer, 201 P.2d 869. 89 Cal.App.2d 
708—Anthony v. Hobble, 193 P.2d 
748, 85 Cal.App.2d 798—Carpenter 
V. Gibson. 181 P.2d 953, 80 Cal.App. 
2d 269—Dean v. Feld, 176 P.2d 278, 

77 Cal.App.2d 327—Larson v. King, 
162 P.2d 974, 71 Cal.App,2d 421— 
Dnmjanov v. Pacific Elec. By, Co,, 
153 P.2d 382, 66 Cal.App.2d 928— 
Florine v. Market St. By. Co., 149 
P.2d 41, 64 Cal.App.2d 681—Tuller 
V, Atchison, T. & S. F. By. Co., 145 
P.2d 321, 62 Cal.App.2d 862—Strick¬ 
lin V. Bosemeyer, 142 P.2d 968, 61 
Cal.App.2d 359—Mahar v. Mackay, 
132 P.2d 42. 65 Cal.App.2d 869— 
Cedzo V. Bergen, 128 P.2d 683, 63 
Cal,App.2d 667—^Williams v. Layne, 
127 P.2d 682, 63 Cal.App.2d 81— 
Eastman v. Atchison, T. & S. F. By. 
Co.. 125 r.2d 664, 51 Cal.App.2d 653 
—Schulman v. Los Angeles By. 
Corp.. Ill p.2d 924, 44 Cal.App.2d 
122—Healy v. Market St. By. Co., 
107 P.2d 488, 41 Cal.App.2d 733— 
Miller v. Cranston, 106 P.2d 963, 41 
CaI.App.2d 470—Box v. Van Sloo- 
ten, 101 P.2d 780, 38 Cal.App.2d 554 
—Navarro v. Somerfeld, 94 P.2d 
623, 36 Cal,App.2d 36—Roddy v. 
American Smelting & Refining Co., 
93 P.2d 841, 34 Cal.App.2d 467— 
Martin v. Vlerra, 93 P.2d 261. 34 
Cal.App.2d 86, hearing denied 94 
P.2e 667, 34 Cal.App.2d 86—Guillot 


▼. Hagman, 86 P.2d 865, 80 Cal.App. 
2d 682—Howard v. Clark, 84 P.2d 
529. 29 Cal.App.2d 874—Thompson 
V. Baldwin, 80 P.2d 198, 26 Cal.App. 
2d 703—^Burr v. Damarel, 76 P.2d 
621, 24 Cal.App.2d 622—Skulte v. 
Ahern, 71 P.2d 840, 22 Cal.App.2d 
460—Collonan v. Rosellinl, 68 P,2d 
867, 21 Cal.App.2d 33—Pattisson v, 
Cavanagh, 63 P.2d 868, 18 Cal.App. 
2d 123, transfer denied, Sup., 64 P. 
2d 946, 18 Cal.App.2d 123—Lam 
Ong V. Pacific Motor Trucking 
Corp., 60 P.2d 480, 16 Cal.App.2d 
274—Wilfert v. Peters, 66 P.2d 283, 
12 Cal.App.2d 150—Noble v. Key 
System, 61 P.2d 887, 10 Cal.App.2d 
132—Withrow v. Becker, 45 P.2d 
235, 6 Cal.App.2d 723—Maus v. 
Scavenger Protective Ass’n, 39 P.2d 
209, 2 Cal.App.2d 624—^Harveld v. 
Milanl, 36 P.2d 393, 1 Cal.App.2d 
157—Mahoney v. Murray, 35 P.2d 
612. 140 CaLApp. 206—Heilman v. 
Los Angeles By. Corporation, 28 
P.2d 384, 136 Cal.App. 627—Sllveira 
v. Siegfried, 26 P.2d 666, 136 Cal. 
App. 218—Busch V. Oswald. 21 P. 
2d 1003, 131 Cal.App. 694—Lufkin 
V. City of Bakersfield, 20 P.2d 788, 
131 Cal.App. 21—Beuttler v. Mann, 
19 P.2d 539. 130 Cal.App. 38—Han¬ 
son V. Hess. 16 P.2d 786, 128 Cal. 
App. 151. 

Colo.—Prentiss v. Johnston, 203 P.2d 
733. 119 Colo. 370—Gallagher 

Transp. Co, v. Glggey, 71 P.2d 1039, 
101 Colo. 116. 

Conn.—Dokus v. Palmer, S3 A.2d 316, 
130 Conn. 247—^Yorker v. Girard 
Co., 9 A.2d 601, 126 Conn. 96—Mav- 
rides V. Lyon, 193 A. 606, 123 Conn. 
173—Lawlor V. Connecticut Co., 186 
A. 491, 121 Conn. 611. 

Fla.—Shayne v. Saunders, 176 So. 495, 
129 Fla. 356. 

Ga.—Wilson v. Harrell, 75 S.E.2d 436, 
87 GaApp. 793—Atlanta & W. P. 
R. Co. V. Gilbert, 60 S.E.2d 787, 82 
Ga.App. 244—Hotel Dempsey Co. 
V. Miller. 68 S.E.2d 476. 81 Ga.App. 
233—Christian v. Smith, 51 S.E.2d 
857, 78 Ga.App. 603—Colonial 

Stores V. Coker, 48 S.BI2d 150, 77 
GaApp. 227—^Alabama Great South¬ 
ern R. Co. V. McBryar, 16 S E 2d 
563, 66 GaApp. 153—^Edwards v. ‘ 
Atlanta, B. & C. R. Co., 10 S.E.2d 
449, 63 Qa.App. 212—Southern By.' 
Co. V. De Poor. 6 S.E.2d 69, 61 Ga 
App. 126—Pollard v. Kent. 200 S.E. ‘ 
642, 69 GaApp. 118—Gossett v. I 
KraJt Phenlx Cheese Corp., 198 S.E. ' 
298, 68 GaApp. 265—Shermer v. 
Crowe, 186 S.E. 224, 53 GaApp. 418 
—Atlantic Coast Line R. Co. v. Mc¬ 
Donald, 179 S.E. 185, 60 GaApp. 
856, certiorari denied 66 S.Ct. 143, 
296 U.S. 621, 80 L.Ed. 441—Hucka- 
bee V. Grace, 173 S.E, 744, 48 Ga 
App. 621. 

Idaho.—Pittman v. Sather, 188 P.2d 
600, 68 Idaho 29—^Bennett v. Dea¬ 
ton. 68 P.2d 895, 57 Idaho 752. 
Ill.—Lasko V. Meier. 67 N.E.2d 162, 
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894 III. 71—Sances v. D’Angelo, 86 
N.E,2d 847. 338 Ill.App. 199—Wyma 
V, De Fay Wonder Cleaners, 77 N. 
E.2d 363, 333 Ill.App. 830—Kak v. 
Brescia 76 N.E.2d 64. 833 Ill.App. 
643—Schuster v. Jefferson Ice Co„ 
65 N.E.2d 239, 828 Ill.App. 124— 
Goad V. Phipps. 57 N.E.2d 628, 324 
Ill.App. 160—Sprickerhoff v. Balti¬ 
more & O. R. Co„ 66 N.E.2d 532, 
323 Ill.App. 340—Moudy v. New 
York, C. & St. L. B. Co., 46 N.E.2d 
180, 317 Ill.App. 154, reversed on 
other grounds 63 N.B.2d 406, 385 
Ill. 446—Stivers v. Black & Co., 42 
N.E.2d 849, 316 Ill.App. 38—Kava- 
naugh v. Parret, 34 N.E.2d 868, 
310 Ill.App, 429, reversed on other 
grounds 40 N.B.2d 600, 379 Ill. 273 
—Edwards v. Hlll-Thomaa Lime & 
Cement Co., 32 N.E.2d 945, 309 Ill. 
App. 168, reversed on other grounds 
87 N.B.2d 801, 378 Ill. 180—Doran 
V. Boston Store of Chicago, 30 N, 
E.2d 778. 807 Ill.App, 456—Shell- 
abarger v. Nattier, 7 N.E.2d 366, 
289 Ill.App. 473—Uhls v. Old Ben 
Coal Corp., 281 Ill.App. 264. 

Ind.—Vanosdol v. Henderson, 22 N.E, 
2d 812, 216 Ind. 240—Bain v. Matt- 
miller, 13 N.E.2d 712, 213 Ind. 649— 
Evansville & O. V. By. Co. v. Woos- 
ley, 93 N.E.2d 366, 120 Ind.App. 570 
—Town of Argos v. Harley, 49 N.E, 
2d 562, 114 Ind.App. 290—Vogel v. 
Ridens, 44 N.E.2d 238, 112 Ind. 
App. 493—Earle v. Porter, 40 N.E. 
2d 381, 112 Ind.App. 71—Van Drake 

V. Thomas, 38 N.B.2d 878, 110 Ind, 

App. 686—Goldblatt Bros. v. Parish, 
33 N.E.2d 835, 110 Ind.App. 368, re¬ 
hearing denied 38 N.E.2d 255, 110 
Ind.App. 368—Dunbar v. Demarce, 
2 N.E.2d 1003, 102 Ind.App. 585— 
Walsh Baking Co. v. Southern In¬ 
diana Gas & Electric Co., 186 N.E 
341, 97 Ind.App. 285—Interstate 

Public Service Co. v. Ford, 185 N. 
E, 625, 96 Ind.App. 639—Lake Erie 
& W. R. Co. v. Howarth, 124 N.E. 
687, 73 Ind.App. 454, rehearing; 

denied 127 N.E. 804, 73 Ind.App. 
454. 

Iowa.—McGrean v. Bos Freight 
Lines, 36 N.W.2d 374, 240 Iowa 318 
—Odegard v. Gregerson, 12 N.W.2d 
659, 234 Iowa 326—Smith v. Pine, 
12 N.W.2d 236, 234 Iowa 256— 
Craft V. Myers. 10 N.W.2d 94, 233 
Iowa 621—Kehm v. Dilts, 270 N.W. 
388, 222 Iowa 826 —Swan v. DaJley- 
Luce Auto Co., 265 N.W. 143, 221 
Iowa 842. 

Ky.—Maupln v. Baker, 194 S.W.2d 
991, 302 Ky. 411—Rutherford v. 
Smith, 14-S S.W.2d 633, 284 Ky. 692 
—Feck’s Adm’r v. Bell Line, 144 S. 

W. 2d 482, 284 Ky. 288—Llndig v. 
Breen, 103 S.W.2d 941, 268 Ky. 163 
—Whitehead’s Adm’r v, Peter 
Knopf’s Sons, 90 S.W.2d 709, 262 
Ky. 493—^Weat Kentucky Transp. 
Co. V. Dezern, 82 S.W.2d 486, 269 
Ky. 470—Louisville Ry. Co. v. Bree¬ 
den, 77 S.W.2d 368, 267 Ky. 96. 
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respect to various defects or inaccuracies, such as | an instruction which is misleading,50 confusing,®^ 


Me.—Illlng-worth v. Madden, 192 A 
273, 135 Me. 159, 110 A.T..R. 1090 

Md.~State, to Use of Creasey v. 
Pennsylvania R. Co, 69 A 2d 190. 
190 Md. 586—Warner v. Neubert. 
187 A. 829, 171 Md. 693. 

Mass,—McCullouffh v. Eastern Ma.sf,. 
St. Ry. Co.. 96 N.E.2d 690. 32G 
Maas. 714—Sylvia v. New York, N 
H. & H. R. Co., 6 N.E.2d 359. 296 
Maas, 167, 

Mich.—'Olbba v. Guild, 52 N.W.2d 542, 
332 Mich. 671—Ter Haar v. Steele. 
47 N.W.2d 65, 330 Mich. 167—Flan- 
nigan v. Harder, 266 N.W. 649, 268 
Mich. 664. 

Minn.—Rlrd v. Johnson, 272 N.W. 
168, 199 Mmn. 252—Elkins v. Min¬ 
neapolis St. Ry. Co., 270 N.W. 914, 
199 Minn. 63—Manos v. New York 
Tea Co., 2'69 N.W. 839, 198 Minn 
347. 

Miss.—Cochran v. Peeler, 47 So.2d 
806, 209 Miss, 394. 

Mo.—Lansford v. Southwest Lime 
Co., 266 S.W.2d 664—Warren v. 
Kansas City. 258 S.W.2d 681—Zesch 
V. Abrasive Co. of Philadelphia, 
193 S.W.2d 681, 354 Mo. 1147— 
Johnson v. Dawidoff, 177 S.W.2d 
467, 352 Mo. 343—Burneson v. 

Zumwalt Co.. 159 SW.2d 605. 349 
Mo. 94—nebout v, Kurn, 154 S.W. 
2d 120, 348 Mo. 601—Kick v. Frank¬ 
lin, 137 S.W.2d 612, 345 Mo. 762— 
Flint V. Loew’s St. Eouis Realty & 
Amusement Corp. 126 S.W.2d 193. 
344 Mo. 310—King v. Rleth. 108 
SW2d 1, 341 Mo. 467—Wollard 
V. Pollock, App . 263 S,W.2d 748— 
Newman v. St. Louis Public Serv¬ 
ice Co.. APP., 238 S.w.2d 43. af¬ 
firmed, Sup, 244 S.W 2d 4'5—Lanasa 
V. Downey, App., 201 S.W.2d 179— 
Bootee v. Kansas City Public Serv¬ 
ice Co., 199 S.W.2d 59, 239 Mo App 
1065—Jones v. Central States Oil 
Co.. App, 170 S.W.2d 153—Tioss v. 
Wilson, 163 .S.W.2d 342, 236 Mo. 
App. 1178—Chrl.strnan v. Reich- 
holdt, App., 150 S.W.2d 527—Klohr 
V. Edwards, App,, 94 S.W.2d 99. 

Mont.—Reynolds v. Trbovich, Inc., 
210 P.2d 634, 123 Mont. 224—Go- 
bel v. Rmio, 200 r.2d 700. 122 Mont. 
235—Maynard v. City of Helena, 
160 P.2d 484, 117 Mont. 402. 

Neb.'—Krepclk v. Interstate Transit 
Lines. 48 N.W.2d 839, 154 Neb. 671 
—^Whittaker v. Omaha & C. B. St. 
Ry. Co.. 291 N.W. 275. 137 Neb. 
•800—Whinnery v. Interstate Trans¬ 
it Lines, 252 N.W. 466, 126 Neb. 61. 

N.H.—Colburn v. Normand, 74 A.2d 
669, 96 N.H. 260. 

N.J.—Gibson V. Pennsylvania R. Co., 
82 A.2d 635, 14 N.J.Super. 425— 
Newbury v. American Stores Co., 
180 A, 87'6, 115 N.J.Law 604—^An- 
dresen v. Zimmerman, 169 A. 638, 
12 N.J.Misc. 87. 

N.M.—Frei v. Brownlee, 248 P.2d 671, 
66 N.M. 677—Crespin v. Albuquer¬ 


que Gas & Electric Co., 60 P.2d 269, 
39 N.M. 473. 

N.Y.—Dumala v. Long Island R. Co., 
274 N.Y.S. 871. 242 App.Div. 287. 
N.C.—Atlantic Coa.st Line R. Co. v. 
McLean Trucking Co, 78 S.E.2d 
159, 238 N.C. 422—Coley V. Phil¬ 
lips. 31 S.E.2d 767, 224 N.C. 618. 
N.D.—Froh v. Hein, 39 N.W.2d 11, 
79 N.D. 701. 

Ohio.-—Sprung v. E. I. DuPont De 
Nemours & Co., App., 34 N.E.2d 
41, appeal dismissed 23 N.E.2d 947. 
136 Ohio St 94—Ohio Oil Co. v. 
Liles. 6 NE.2d 18, 64 Ohio App. 
124-—Gilbert v. Reardon, 188 N.E 
359, 46 Ohio App. 206. 

Okl.—St. Louis-San Francisco Ry. Co. 

V. Stuart. 47 P.2d 177, 173 Okl. 221. 
Or.—Krleger v. Doolittle, 18 P.2d 
1041, 142 Or. 122. 

Pa.—Rader v. Williamson, 80 A.2d 
741, .367 Pa. 397 —Builders Sup¬ 

ply Co. V, McCabe, 44 A.2d 256, 
353 Pa. 107. 

S.C—Harrison v. Gallivan Const. 

Co., 199 S.E. 307, 188 S.C. 304. 
Tenn-—Winfree v. Coca-Cola Bottling 
Works, 103 S.W.2d 33, 20 Tenn.App. 
616—Radnor Water Co. v. Draugh- 
on, 89 S W 2d 186, 19 Tenn.App 371. 
Utah.—Parker v. Bamberger, 116 P. 

2d 425, 100 Utah 361. 

Va.—Marks v. Ore. 46 S.E.2d 894, 187 
Va, 146—Walton v. Light, 26 S.E. 
2d 29, 181 Va. 609—John.son v. 
Kellam, 175 S.E. 634, 162 Va. 767. 
Wash.—Myers v. West Coast Fa.st 
Freight, 256 P.2d 840, 42 Wa.sh.2d 
524—Knight V. Pang, 201 P 2d 198, 
32 Wash 2d 217—Green v. Floe. 183 
P.2d 771, 28 Wash.2d 620—Scho¬ 
field V. Northern Pac. Ry. Co., 123 
P.2d 755, 13 Wash.2d 18—Carmm 
V. Port of Seattle, 116 r.2d 338. 
10 Wash 2d 139—Kuhnhau.sen v. 
Woodbeck, 97 r.2d 1099, 2 Wash 2d 
338—Girardi v. Union High School 
Dist, No. 1, Skagit County, 93 P.2d 
298, 200 Wash. 21—Levine v. A. A. 
Owen Lumber Co, 84 P.2d 353, 196 
Wash. 673—Nystuen v. Spokane 
County, 77 1‘2d 1002, 194 Wash. 
312—^Haines v. Pinney, 18 P.2d 496, 
171 Wash, 668—Sidis v. Rosala, 17 
P.2d 37, 170 Wash. 687. 

W.Va.—Webb v. Batten, 187 S.E. 325, 
117 W.Va. 644. 

Wyo,—Stanolind Oil & Gas Co. v. 

Bunce, 62 P.2d 1297, 61 Wyo. 1. 

64 C.J. p 997 note 40. 

50. U.S.—Atchison, T. & S. F. Ry. 
Co. V. Seamas, C.A.Cal., 201 F.2d 
140—^Atlantic Coast Line R. Co. v. 
Burkett. C.A.Ga., 192 F.2d 941. 

Ala.—Bahakel v. Great Southern 
Trucking Co., 31 So.2d 75, 249 Ala 
363—Moore v. Crult, 191 So. 252, 
238 Ala 414. 

Cal.—Martens v. Redi-Spuds, Inc., 247 
r.2d 605, 113 Cal.App.2d 10—Block 
V. Snyder. 234 P.2d 52, 105 Cal.App. 
2d 783—Thomas v. Irvin, 216 P.2d 

54 


476, 96 Cal.App.2d 816—Schulman 
V, Los Angeles Ry. Corp., Ill P.2d 
924, 44 Cal.App.2d 122—Pattl.s.son v. 
Cavanagh, 63 P.2d 868, 18 Cal.App. 
2d 123, tran.sfer denied. Sup., 64 
P,2d 94'5, 18 Cal App.2d 123. 

Colo.—Gallagher Tran.sp, Co. v. Gig- 
gey, 71 r2d 1039, 101 Colo. 116. 

Conn.—Yorker v, Girard Co„ 9 A.2d 
601, 126 Conn. 96—Mavrides v. 

Lyon, 193 A. 605, 123 Conn. 173. 

Ga.—Hotel Dempsey Co, v. Miller, 58 
S.E 2d 476, 81 Ga.App. 233. 

Ill.—Lasko V. Meier, 67 N.E.2d 162, 
394 Ill. 71—^Wyma v. De Fay Won¬ 
der Cleaners. 77 N.E.2d 363, 333 
Ill.App. 330—Moudy v. New York, 
C. & St. L. R. Co., 46 N.E.2d 180, 
317 Ill App. 154, reversed on other 
grounds 53 N.E.2d 406, 385 Ill. 446 
—Kavahaugh v. Parret, 34 N.E.2d 
868, 310 Ill.App. 429, reversed on 
other grounds 40 N.E.2d 600, 379 
Ill. 273—Edwards v. Hill-Thomas 
Lime & Cement Co, 82 N E.2d 946, 
309 Ill.App. 168, reversed on other 
grounds 37 N.E.2d 801, 378 Ill. 180 
—Uhls V. Old Ben Coal Corp., 281 
Ill.App. 254. 

Ind—Evansville & O. V. Ry. Co. v. 
Woosley, 93 N.E 2d 355, 120 Ind. 
App. 570—^Van Drake v. Thomas, 
38 N.E 2d 878, 110 Ind.App. '586 
—Walsh Bakll^g Co. v. Southern 
Indiana Gas & Electric Co, 186 
N.E 341, 97 Ind..\pp. 285. 

Ky.—Rogers v. Price, ICO S.W.2d 371, 
290 Ky. 153. 

Md—Stale, to Use of Creasey v. 
Pennsylvania R. Co., 59 A 2d 190, 
190 Md 586. 

Mich—Ter Haar v. Steele, 47 N.W.2d 
66, 830 Mich 167. 

Mo.—Homandel v. Kansas City I’ublic 
Service Co., 254 S.W.2d 585—Hall 
Motor Freight v. Montgomery, 212 
SW2d 748, 357 Mo. 1188, 2 A.L.R. 
2d 1292—^Bebout v. Kurn, 154 S.W. 
2d 120. 348 Mo. 501—Bootee v. Kan- 
.sas City Public Service Co., 199 
S.W.2d 59, 239 Mo.App. 1065—Klohr 
V. Edwards, App., 94 S.W.2d 99. 

N.C.—Coley v. Phillips, 31 S.E.2d 767, 
224 N.C. 618. 

Tenn.—Winfree v. Coca-Cola Bottling 
Works, 103 S.W.2d 33. 20 Tenn.App. 
Gl'5. 

Wash.—Curtis v. Perry, 18 P.2d 840, 
171 Wash. 642—Sidis v. Rosala, 17 
P.2d 37, 170 Wash. 587. 

64 C.J. p 998 note 41. 

51. U.S.—Atchison, T. & S. F. Ry. 

Co. V. Seamas, C.A.Cal,, 201 F.2d 
140—^Atlantic Coast Line R. Co. 
V. Burkett, C.A.Ga.. 192 F.2d 941. 

Cal.—Larson v. King, 162 P.2d 974, 
71 Cal.App.2d 421—Martin v. Vier- 
ra, 90 P.2d 846, superseded 93 P. 
2d 261, 34 Cal,App.2d 86, hearing 
denied 94 P,2d 667, 34 Cal.App.2d 
86 . 

Ga.—Hotel Dempsey Co- v. Miller, 68 
S.E.2d 476. 81 GaApp, 233. 
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informal, obscure ambiguous, 5^ or incom- too low®8 a degree of care, or which is too broad, 

plete;^® an instruction which fails to define the de- or which ignores the defense;®® or a particular in- 
grce of care required,®® or imposes too high®"^ or 


jj,(j—Goldblatt Bros, v. Parish, 33 
N.B.Ba 835, 110 Ind.App. 36S. re¬ 
hearing denied 38 N.E.2d 255, 110 
Ind.App. 368. 

j{;y _—Lrindiff v. Breen, 103 S.W.2d 
941, 258 Ky. 153. 

Tenn.—^Winfree v. Coca-Cola Bottling 
Works, 103 S.W.2d 33, 20 Tenn.App. 
615. 

64 C.J. P 998 note 42. 

52. U.S.—^W. & A. Fletcher Co. v. 
HaKsman. C.C.A.N.J., 285 F. 345. 

53. Cal —Polk V. City of Los Ange¬ 
les, 159 r.2d 931, 26 Cal.2d 619— 
Soda V. Marriott, 6 P.2d 675, 118 
Cal.App. 635. 

Pa.—Builders Supply Co. v. McCabe, 
44 A.2d 256, 353 Pa. 107. 

54. Conn.—Dokus v. Palmer, 33 A.2d 
316. J30 Conn. 247, 

Mo.—Oldham v. Standard Oil Co„ 
APP., 15 S.W.2d 8!)9. 

66. Ala.—SlosS'Shefllold Steel & Iron 
Co. V, Willingham, 10 So 2d 19, 243 
Ala. 362—Moore v. Cruit, 191 So. 
252, 238 Ala. 414. 

Ark.—Hearn v. East Tex. Motor 
Freight Lines, 241 S.W.2d 259, 219 
Ark. 297. 

Cal.—Martens v. Redl-Spuds, Inc., 247 
P.2d 605, 113 Cal.App.2d 10—Long 
V. Standard Oil Co. of Cal.. 207 P.2d 
837, 92 CaI.App.2d 455—Solen v. 
Singer, 201 P.2d 869, 89 Cal.App.2d 
708—Blackmore v, Crennan, 110 
P,2d 723, 43 Cal.App.2d 280—Healy 
V. Market St. Ry. Co.. 107 P.2d 488. 
41 Cal.App 2d 733—Murphy v. St. 
Claire Brewing Co., 107 r.2d 273, 
41 Cal App 2d 635—Martin v. Vier- 
ra, 93 P.2d 261, 34 Cal.App 2d 86, 
hearing denied 94 P.2d 667, 34 Cal. 
App.2d 86—Howard v, Clark, 84 P. 
2d 529. 29 Cal.App.2d 374—Hawkin- 
son V. Scholz, 57 r.2d 945, 13 Cal. | 
App.2d 687—Speidel v. Lacer, 38 P. j 
2d 477, 2 Cal.App.2d 528—Hanson 

V. Hess, 16 P.2d 786, 128 Cal.App. i 

151. I 

Conn—Corey v. Phillips, 10 A 2d 370, j 
126 Conn. 246 

III —Sprickerhoft v, Baltimore O. 
R. Co., 65 N.E.2d 632. 323 Ill.App. 
340. 

Ind.—Vanosdol v. Henderson, 22 K.E. 
2d 812, 216 Ind. 240—Interstate 
Public Service Co. v. Ford, 18S N. 
E. 525, 96 Ind.App. 639, 
lowa.^—McGrean v. Bos Freight 
Lines. 36 N.W.2d 374, 240 Iowa 
318—Smith V. Pine, 12 N.W.2d 23«, 
234 Iowa 266. 

—Louisville Ry. Co. v. Breeden, 
77 S.W.2d 368, 267 Ky. 96. 

Md.—State, to Use of Creasey v. 
Pennsylvania R. Co., 69 A.2d 190, 
190 Md. 586. 

Mo—Warren v. Kansas City, 268 S, 

W. 2d 681—Burneson v. Zumwalt 


Co., 159 S.W.2d 605, 349 Mo. 94— 
Kick V. Franklin, 137 S.W.2d 512 
345 Mo. 752—Lanasa v. Downey 
App,. 201 S.W.2d 179. 

Heb.—Krcpclk v. Interstate Tran.si' 
Lines. 48 N.W.2d 839. 154 Neb, 671 
Va. —Marks v. Ore, 45 S,E.2d 894, 18 7 
Va. 146. 

Wash.—Levine v. A, A. Owen Lum¬ 
ber Co., 84 P.2d 3'53, 196 Wa.-sh, 673 
64 C.J. p 908 note 46. 

56. Cal.—O’Connor v. City and Coun¬ 
ty of San Francisco, 207 P 2d 638, 
02 Cal.App.2d 626. 

Colo.—Prentiss v. Johnston, 203 P.2d 
733. 119 Colo. 370. 

Ca.—Southern Grocery Stores v. 
Cain, 187 S.E. 250. 64 Ga.App, 

48. 

III.—Lasko v. Meier, 67 NE.2d 162. 
394 III, 71—Doran v. Boston Store 
of Chicago. 30 N.E.2d 778, 307 Ill. 
App. 466. 

Iowa—Fagen Elevator v. Pflester, 66 
N.W,2d 577, 244 Iowa 633. 

Ky.—Louisville Ry, Co. v. Breeden, 
77 S W 2d 368. 257 Ky. 95 
Mo.—Chervek v. St Louis Public 
Service Co.. App., 173 S.W.Sd 599. 
Mont.—^Aguettaz v. Chicago, M., St, 
P. & Pac. Ry. Co.. 65 P.2d 1185, 
104 Mont. 181. 

Or.—Sherrard v. "Werllnc, 91 P,2d 
344, 162 Or, 135—Kneger v. Doolit¬ 
tle, 18 P.2d 1041, 142 Or. 122. 
Wa.sh—Carmin v. Port of Seattle, 116 
P.2d 338, 10 Wash.2d 139—Howard 
V. Washington Water Power Co., 
134 P 927, 75 Wash. 255. 52 L.R.A., 
N.S., 578. 

I 57. Ark.—Davis v. Safeway Stores, 
110 SW.2d 696, 195 Ark. 23. 

Cal.—Breaux v. Soares, 64 P.2d 146, 
18 Cal.App.2d 489—Pattisson v. 
Cavanagh, 63 P.2d 868, 18 Cal.App. 
2d 123, transfer denied 64 P.2d 945. 
18 Cal.App.2d 123. 

Conn,—Dokus v. Palmer. 33 A.2d 315, 
130 Conn. 247. 

III.—Gordon v. Stadelman, 202 Ill. 
App. 255. 

Ohio.—Gilbert v. Reardon, 188 N.E. 
359, 46 Ohio App. 206. 

58. Ind.—Lake Erie & W. R. Co. v. 
Howarth, 124 N.E. 687, 73 lnd.App. | 
454, rehearing denied 127 N.E. 804, 
73 Ind.App. 454. 

S,C.—Harrison v. Gall! van Const. 

Co., 199 S.E. 307, 188 S.C. 304. 

64 C.J. p 998 not© 49. 

59. Cal.—Mora r. Faville, 199 P. 
17, 186 Cal, 199. 

Ind.—Lake Erie & W. R. Co. v. How¬ 
arth, 124 N.E. 687, 127 N.E. 804, 73 
Ind.App, 454. 

60. U.S.—Chickasha Cotton Oil Co. 
V. Roden, C.C.A.Okl., 66 P.2d 127. 

Ariz.—Tenney v. Enkeboll, 168 P.2d 
'619, 62 Ariz. 416. 
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\rk.—Southwestern Bell Telephone 
Co. V. Balesh, 76 S.W.2d 291, 189 
Ark. 1085, 

’’al.—Miner v. Dabney-Johnson Oil 
Corporation, 28 P.2d 23, 219 Cal. 
580—Pignet v. City of Santa Mon¬ 
ica. 115 P.2d 194, 45 Cal.App.2d 766 
—Blackmore v. Brennan, 110 P.3d 
723, 43 Cal.App.2d 280—Fernholtz 
V. Bisbee, 109 P.2d 371, 42 Cal.App, 
2d 679—Murphy v, St. Claire Brew¬ 
ing Co„ 107 P.2d 273, 41 Cal.App. 
2d 535-Burr v, Damarel. 75 P.2d 
621, 24 Cal.App.2d 622—Roas v. 
Story, 53 P.2d 760, 11 CaI.App.2d 
307—Angel v. Los Angeles Gas & 
Electric Corporation, 42 P.2d 690, 
'5 Cal.App. 2d 270—Setsuko Nitta 
V. Haslam, 33 P.2d 678, 138 Cal.App. 
736—Silveira v. Siegfried, 26 P.2d 
666, 136 Cal.App. 218—Lufkin v. 
City of Bakersfield, 20 P.2d 788, 131 
Cal.App. 21. 

Conn.—Heslin v. Malone, 165 A. 594, 
116 Conn. 471. 

Ga.—Sylvanla Central Ry. Co. v. Gay, 
61 S.E. 2d 687. 82 Ga.App. 486— 
Christian v. Smith, 51 S.E.2d 857, 
78 Ga.App. 603—Southern R. Co. v. 
Parkman, 6 S.E.2d 685, 61 Ga.App. 
62 —Atlanta. B. & C. B. Co. v. Da¬ 
vis, 187 S.E. 148. 63 Ga.App. 814. 
Idaho.—Shepard v. Smith, 263 r.2d 
986, 74 Idaho 45.9—^Pittman v. Sa- 
ther, 188 P.2d 600, 68 Idaho 29— 
McCoy V. Krengel, 17 P.2d 547, 62 
Idaho 626. 

Ill.—Lasko V. Meier, 67 N.E.2d 162, 

; 394 Ill. 71. 

Ind.—King v. Ransburg, 39 NE.2d 
822, 111 Ind.App. 523, rehearing de¬ 
nied 40 N.E.2d 999, 111 Ind.App. 
■523. 

Iowa.—Tallmon v. Larson, 284 N.W. 
367, 226 Iowa 564. 

Mo.—Richards v. Gardner. App,, 193 
S.W.2d 354—Finley v. Austin, App., 
132 S W.2d 1109—Wheeler v. Breed¬ 
ing, App., 109 SW.2d 1237—Rosen- 
blum V. Rosenblum, 96 S.W.2d 1082, 
231 Mo.App. 276—Martin v. Kiefer, 
App., 96 S.W.2d 1214—Seism v. 
Alexander, 93 S.W.2d 36, 230 Mo. 
App. 1176—Allen v. Wilkorson, 
App., 87 S.W.2d 1056—Fortner v. 
Kelly, 60 S.W.2d 642, 227 Mo.App. 
933. 

Neb.—Hamilton v. Omaha & Council 
Bluffs St. Ry. Co., 41 N.W,2d 139, 
162 Neb. 328. 

Ohio.—Boenke v. Cincinnati St. Ry. 
Co., 10 N.E.2d 232, 66 Ohio App, 
227. 

Okl.—A. & A. Cab Operating Co. v. 
Mooneyham. 142 P.2d 974, 193 Okl. 
238—Safe-Way Cab Service Co. of 
Oklahoma City v. Gadberry, 67 P. 
2d 434, 180 Okl. 61. 

Or.—Sherrard v. Werline, 91 P.2d 
344, 162 Or» 135— Peters v. Hock- 
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atniction which excludes the defense*^ or fails to 
require that contributory negligence contribute 
proximately to the injury.®* 

The foregoing rules have been applied to instruc¬ 


tions as to proximate cause,** reliance on care of 
others,*^ comparative negligence,*® imputed negli¬ 
gence,** and the effect of infancy or other disabili- 
ty.*7 


ley, BS P.2d 1069, 162 Or. 434, 103 
A-L.R. 1347. 

Pa.—Buchanan v. Belusko, 65 A.2d 
386, 3-61 Pa. 465. 

S.C.—Lowie V. Pixie Stores, 174 S.B 
394, 172 S.C. 468—Pawrence v. 

Southern Ry.—Carolina Division, 
167 S.K. 839, 169 S C. 1. 

Tenn.—Kidd v. Kirby, 1 Tenn.App. 
242. 

Va.—-Marks v. Ore. 45 S.B.2d 894, 187 
Va. 146—Stuart v. Coates, 42 S.E.2d 
311, 186 va. 227. 

64 C.J. p 998 note 51. 

61. Ark.—Byrd v. Galbraith. 288 
S.W. 717, 172 Ark. 219. 

64 C.J. p 999 note 52. 

ea. U.S.—^Bass V. Dehner, C.C.AN. 

M. , 103 F.2d 28, certiorari denied 60 
S.Ct. 100, 308 U.S. 680, 84 UEd, 
486, rehearinx denied '60 S.Ct. 136, 
308 U.S. 636, 84 L.Ed. 528. 

Cal.—Block V. Snyder, 234 P.2d '62, 
106 CaI.ApP.2d 783—Weaver v. Lan¬ 
dis, 161 P.2d 884. 66 Cal.App.2d 
34—Navarro v. Somerteld, 94 P.2d 
623, 36 Cal.App.2d 36—Howard v. 
Clark, 84 P.2d 529. 29 Cal.App.2d 
374. 

Ind.—Cousins v. Glassburn, 24 N.E.2d 
1013, 216 Ind. 431. 

Or.—^Kiddle v. Schnitzer, 117 P.2d 
983, 167 Or. 316. 

Tonn.—Louvier v. City of Nashville, 
1 Tenn.App. 401. 

64 C.J. p 999 note 53. 

63. U.S.—Bass V. Dehner, C.C.A. 

N. M, 103 F.2d 28, certiorari denied 
60 S.Ct. 100. 308 U.S. 680, 84 L.Ed. 
486, rehearing denied 60 S.Ct. 136, 
308 U.S. 636, 84 L.Ed. 628. 

Ala.—Terry v. Nelms, 54 So.2d 282, 
256 Ala. 291. 

Cal—Polk v. City of Los Angeles, 
159 P.2d 931, 26 Cal.2d 619—Blan¬ 
ton V. Curry, 129 P.2d 1, 20 Cal.2d 
793—Martens v. Redi-Spuds, Inc., | 
247 P.2d 606, 113 Cal.App 2d 10— 
Block V. Snyder, 234 P.2d 52, 106 
Cal.App.2d 783—O’Connor v. City 
and County of San Francisco, 207 
P.2d 638, 92 Cal.App.2d 626—Car¬ 
penter v. Gibson, 181 P.2d 953, 80 
Cal.App.2d 269—Stricklin v. Rose- 
meyer, 142 P.2d 953, 61 Cal.App.2d 
369—Haskell v. Toepfer, 134 P.2d 
283, 67 Cal.App.2d 63—Blackmore v. 
Brennan, HO r.2d 723, 43 Cal.App.2d 
280—Miller v. Cranston, 106 P.2d 
963, 41 Cal.App.2d 470—^Navarro v. 
Somerfeld, 94 P.2d 623, 36 Cal.App. 
2d 36—^Howard v. Clark, 84 P.2d 
529, 29 Cal.App.2d 374—Broun v. 
Blair, 80 P.2d 95, 26 Cal.App 2d 613 
—Mahoney v. Murray, 36 P.2d 612, 
140 Cal-App. 206—^Hanson v. Hess, 
16 P.2d 786, 128 Cal.App. 161. 
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Last clear chance or humanitarian doctrine. In 
accordance with the rules heretofore stated, a de¬ 
fective or inaccurate instruction on the doctrine of 
last clear chance or the humanitarian doctrine,or 
an instruction which omits reference to the doc¬ 
trine®® may be cured by an instruction correctly 
stating the doctrine, providing the instructions as a 
series state the law correctly.’^® 

c. Assumption of Bisk 

As a general rule erroneous Instructions Ignoring or 
eliminating the defense of assumption of risk may be 
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cured by other Instructions sufflciently presenting the 
defense. 

Providing the instruction does not purport to 
cover the whole case, as discussed supra § 441, a 
particular instruction which ignores the defense of 
assumption of risk^t or apparently eliminates the 
defense,72 or which is defective or inaccurate,^® as 
misleading,7* confusing,75 or abstract,7® may, un¬ 
der general rules already considered, be cured by 
correct,77 nonconflicting78 instructions sufficiently 
presenting the defense. 
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§ 444, -Evidence 

a. In general 

b. Presumptions 

c. Burden of proof 

d. Weight and sufficiency 

ft. In General 

Instructions relating to the evidence, which are de¬ 
fective or inaccurate, may be cured by other Instruc¬ 
tions correctly stating the law. 

Under the rules already stated supra § 441, in¬ 
structions relating to the evidence, which are de¬ 
fective or inaccurate, may be cured by other in- 
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structlons correctly stating the law."^® Accordingly, 
an instruction which fails to limit the effect of evi¬ 
dence,®® or which might authorize the jury to ignore 
all or part of the evidence,may be corrected by 
other instructions, providing the instructions as a 
series correctly state the law.® 2 

b. Presumptions 

Erroneous instructions with respect to presumptions 
may be cured by other instructions correctly stating the 
law. 

A particular instruction with respect to presump¬ 
tions which might be objectionable as defective 
or inaccurate,®® or which might be open to the ob- 
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jection that it was not applicable to the pleadings ,Res ipsa loquitur. In accordance with the gen* 
may, under the general rules already considered, eral rules hereinbefore stated, a defective or inac- 

be cured by another instruction correctly stating the curate instruction on the doctrine of res ipsa loqui* 

law, providing the instructions as a series correct- tur may, as a general rule, be cured by other in¬ 
ly state the law®^ and do not leave the jury to structions correctly stating the law,** provided the 

choose between two inconsistent instructions but instructions as a series correctly state the law,*® 

an erroneous instruction may be prejudicial to a 

degree where it cannot be cured or overcome by c. Burden of Proof 

other instructions.^'^' 

At a general rule erroneous Ihatruetlone at to the 

The foTcgoing rules have been applied to instruc- burden of proof may be cured by oorreet Instructlont. 
tions as to presumptions on cause of death,®® negli- 

gcnce.8» contributory negligence,*® testamentary In accordance with the rules hereinbefore stated, 
capacity,and to various other presumptions ;»* » eoirect instruction as to the burden of proof may 

and such rules have also been applied to the re- cure the error in a particular instruction which may 


buttal of presumptions.®® 

Fa—Goldberg y. Wine, 192 A. 262. 
S26 Pa. 3S6. 

SC—^Holder v. Sovereign Camp, W. 

O. W.. 186 R.B. 647. 180 S.C. 242. 
Wash.—Iiundberg v. Daumgartner, 

106 P.2d 666. 6 Wash 2d 619. 

64 C.J. p 1000 note 80. 

80i Oa.—^Louisville & N. R. Co. v. 
Studdard. 180 S.E2. 632. 34 aa.App. 
670. 

85k tr.S—^Falstatt Brewing Corp. v. 
Thompaon, C.C.ANeb., 89 F.2d 667, 
certiorari denied Thompson v. Fal- 
BtaJT Brewing Corp., 68 S.Ct 28, 
302 U.S. 709. 82 L.Ed. 647. 

Ga—Louisville & N. R. Co. v. Ben¬ 
nett. 80 S.Bt2d 196, 89 Ga.App. 634. 
64 C.J. p 1000 note 83. 

88. US.—Cummings v. Pennsylvania 
R. Co.. C.C.A.N.T., 46 P.2d 162. 
Iowa—^Hoover v. Haggard. 2C0 N.W. 
640, 219 Iowa 1232, 

Pa —^Logan, to Use of Buts, v. City of 
Bethlehem, 187 A. 389, 324 Pa. 7. 

87. Cal.—Carlson v. Shewolter, 248 

P. 2d 649, 110 CalA.pp.2d 666. 

Neb.—Stocker v. Roach, 300 N.W, 627, 
140 Neb. 661. 

88. Oo.—^Mutual Life Ins. Co. of New 
York V. Burson, 179 S.B. 590, 60 
Oa.App. 869. 

III.—Goldstein v. Metropolitan Life 
Ina. Co., 67 N.B.2d 046. S24 Ill.App. 
168—Anders v. Metropolitan Life 
Ins. Ca, 40 N.E.2d 738, S14 llLApp. 
196. 

Okl.—^Prudential Ins. Co. of America 
V. Foster. 168 P.2d 295, 197 Okl. 
39,160 AL.R. 1. 

64 C.J. p 1000 note 86. 

89. Col.—Zentz v. Coca Cola Bottling 
Co. of Fresno. 247 P.2d 344, 39 Cal. 
2d 436—Collier v. Los Angeles Ry. 
Co., 140 P.2d 206, 60 CfilApp.2d 169. 

Ill.--8«ver8 V. Black & Co., 42 NJB}.2d 
849, 316 IU.APP. 38. 

Ohio.—-Wolf V. Hawk. 26 N.11.2d 460. 
63 Ohio App. 122. 

Pa,—^Logan, to Use of Buts, v. City 
of Bethlehem. 187 A. 889. 824 Pa. 7. 
64 CJ. p 1000 note 86. 


( be objectionable 

9a us —Palkorson v. New York, N. 
H. & H R Co,. CAN.T., 188 F.2d 
892, stating Connecticut law— 
Shanahan v. Southern Pac. Co.. C.A 
CaL, 188 F.2d 664. 

Cal —Speck v. Sarver. 128 P.2d 16, 20 
Cal.2d 686—Gioldi v. Sartorlo. 269 
P.2d 62. 119 CaJ.App2d 198—Barr 
▼. Hall. 66 P.2d 1246, 12 Cal.App.2d 
469 

Minn—Orofls v. General Inv. Co., 269 

N. W. 567.194 Minn. 23 

Wash.—Lundberg v. Baumgartner, 
106 P.2d 666. 6 Wash.ad G19. 

64 C.J. p 1000 note 87. 

91. Oa,—Franklin v. First Nat. 

Bank, 200 S.B. 679, 187 Ga. 268. 
Ind.—Allcs V. Alles, 11 N.E 2d 73. 104 
Ind.App. 302. 

64 C. J. p 1000 note 88. 

99. Ooatraet of lilrisg or oUlgattoa 
to pay 

Mo—Whistler v. Bond. App., 87 8. 
W2d 237. 

Vrand 

Ga—Morton v. Wallace, 171 S.B. 720, 
177 Ga. 866. 

S.C—^Holder v. Sovereign Camp, W. 

O. W.. 186 S.E. 647, 180 S.C. 242. 
CHft 

Pa—Goldberg v. Wine, 192 A 252, 
326 Pa. 336. 

Snowlsdge of tbe law 
Ga—McDonald v. Wimpy, 66 S.B.3d 
524, 206 Ga 270. 

Origin of disease 

U.S.—U. S. V. Monger, C,CA,Wyo., 70 
F.2d 361. 

Ownerslilp 

U.S—^Falstaff Brewing Corp. v. 
Thompson, C.C.ANeb., 101 F.2d 301, 
certiorari denied 69 S.Ct. 834, 307 
U.S. 631, 88 L.Bd. 1614. 

Pajraieat of debt 

Pa—Goldberg v. Wine, 198 A. 262, 
326 Fa 835. 

Mraey of Uterecy property 
Cal.—Barsha v. Metro-Goldwyn-May- 
er, 90 P.2d 371. 32 Cal.App.2d 666. 

PossessUtt 

N.J.—Mead r. Wiley Methodist Bpls- 
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as inaccurate or defective.®® Like- 


copal Church. 93 A2d 9, 23 N.J.Su- 
per. 342. 

That another wotild obey the law 
Cal.—^Blanton v. Curry, 129 P.2d L 
20 Cal.2d 793. 

93. Cal.—In re Nelson's Batate. 216 

P. 368, 191 Cal. 280. 

64 CJ. p 1000 note 89. 

94. U.S.—^Moreau v. Pennsylvania R. 
Co.. C.C.APa, 166 P.2d 648. 

Cal.—^Hardin v. San Jose City Llnea 
260 P.2d 68, 41 Cal.2d 483—Zents v. 
Coca Cola Bottling Co. of Fresno, 
247 P.2d 844, 39 Cal.2d 43«—Silva 
V. Parinc Greyhound Lines, 269 
P.2d 743, 119 Cal.App.2d 284—Mc¬ 
Nulty V. Southern Pac. Co., 816 P. 
2d 634, 96 Cal.App.2d 841—Pollard 
V. Foster, 129 P.2d 448, 64 Col.App. 
2d 602—^Irwln V. Pickwick Sta^s 
System, 26 P.2d 998, 134 Cal.App. 
443. 

Ga.—^Baldwin v. Georgia Automatic 
Gas Co., 70 S.B.2d 108. 86 Ga.App. 
767. 

Ind.—Elckels v. Fein, 10 N.B.2d 297. 
104 Ind.App. 606. 

N.J.—^Plant V, River Road Service 
Co.. 68 A2d 876. 6 N.J.Super. 290 
—Journey v. Zawish, 167 A 7. 11 
N.J.MiBC. 482. 

R.I.—Chisholm v. 8. S. Kresge Go.. 

182 A 4. 65 R.I. 422. 

64 CJ. p 1000 note 90. 

95. CaJ.—^Zents v. Coca Cola Bottling 
Co. of Fresno. 206 P.2d 663. 92 CaL 
App.2d 180. 

64 CJ. p 1001 note 91. 

96. U.S—Theatre Enterprises v. Par¬ 
amount Film Distributing Corp., 
CAMd., 201 F.2d 896, affirmed 74 
act. 257, 346 U.8. 687. 98 UEd. 

-^FalJcerson v. New Tork, N. 

H. & H. H. Co., CAN.T., 188 F.2d 
892, stating Connecticut law—At¬ 
kinson V. Now Britain Mach. Co., C 
CAUL, 164 F.2d 896—Keller v. 
Brooklyn Bus Corp., C.CA.N.T.. 128 
F.2d 610—New Tork Life Ina Co. 
V. Rogers, CCAArlz.. 126 F.2d 784 
—Compagnie Generale Transatlan- 
tlque V, Tawes, C.CACanal Zone, 
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wise, a correct instruction as to the burden of proof ] may be objectionable as misleading,®'^ or may 
may cure the error in a particular instruction which * rectify the error of another instruction which might 


111 F.2<i 92, certiorari denied 61 S. 
Ct 46. 311 U.S. 678, 85 L.Ed. 487 
—-Eauliable Life Assur. Soc. of U. 
S. V. Salmon. C.C.A.Mi8s., 81 F.2d 
571, certiorari denied 66 S.Ct. 749, 
298 U.S. 664, 80 L.Ed. 1389. 

Ala.—^Hughes v. Merchants Nat. Bank 
of Mobile, 63 So.2d 386, 256 Ala. 88 
—Alabama Great Southern R, Co. 
V. Moundville Motor Co., 4 So.2d 
305, 241 Ala. 633—W. tJ. Tel. Co. 
V. Gorman, 185 So. 743, 237 Ala 146 
—Kelly V. HanwKjk, 153 So. 269, 
228 Ala. 336—Texas Co. v. Wil¬ 
liams. 152 So. 47, 228 Ala, 30— 
Ogburn v. Montague, 165 So. 633, 26 
AlaApp, 166, certiorari denied 155 
So. 636, 229 Ala. 78. 

Ark.—Albritton v. C. M. Ferguson 
& Son. 122 S.W.2d 620, 197 Ark. 

436. 

Cal,—^Popeloy v. Hannon, 231 P.2d 
484, 37 Cal. 2d 159—Packard v. 

Moore, 71 P.2d 922, 9 Cal.2d '671— 
Crooks V. Glens Falls Indem, Co., 
App., 268 P.2d 203—Wallack v. 
Bass, 234 P.2d 160, 105 Cal.App.2d 
638—Megee v. Faaulis, 160 P.2d 281, 
66 Cal.App.2d 94—Ferguson v. 
Nakahara. 110 P.2d 1091, 43 Cal. | 
App. 2d 436—In re Hansen’s Estate, 
100 P.2d 776, 38 Cal.App.2d 99— 
Passarelli v. Souza, 98 P.2d 809, 
37 CaI.App.2d 1—McNamara v. Em¬ 
mons, 97 P.2d 603, 36 Cal.App.2d 
199—Gerberlch v. Southern Cali¬ 
fornia Edison Co., 79 P.2d 783, 26 
Cal.App.2d 471—Sim v. Weeks, 4'5 
P.2d 350, 7 Cal.App.2d 28—Mahoney 
V. Murray, 35 P.2d 612, 140 Cal. 
App. 206—Harrison v. Harter, 18 P. 
2d 436, 129 Cal.App. 22. 

Conn.—McPheters v. Loomis, 7 A.2d 

437, 125 Conn. 526, 

Pleu—Atlantic Greyhound Lines v. 

Lovett, 184 So. 133, 134 Fla. 505. 
Ga.—McCullough v. Kirby, 61 S,E.2d 
812, 204 Ga, 738—Wardlaw v. 

Wardlaw, 1 S.E.2d 24, 187 Ga. 467— 
Hudson V. Carmichael, 181 S.E. 853, 
181 Ga. 317—Sutton v. Allen, 72 
S.E.2d 921, 87 Ga.App. 25—^Parsons 
V. Foshee, 56 S.E,2d 386, 80 Ga,App, 
127—^Western & A. R. R. v. Fowler, 
47 S.E.2d 874, 77 Ga.App. 206—Co¬ 
lumbian Peanut Co. v. Pope, 24 S. 
E.2d 710, 69 Ga.App. 26—^Daughtry 
V. Georgia Power Co., 6 S.E.2d 464, 
61 Ga,App. BO'S—Georgia Power Co. 
V. Sheats, 199 S.E. 682, 68 Ga.App. 
730—Georgia Power Co. v. Jones, 
188 S.E. 666. 54 Ga.App. '678—Mc- 
Cowen V. McCord, 176 S.E. 693, 49 
Ga.App. 368. 

Ill.—Illinois Iowa Power Co. v, 
Rhein, 17 N.E.2d 682, 369 111. 684 
—Wilson V. Hobrock, 100 N.E.2d 
412, 344 IH.App. 147—Hoffman v. 
Jenard, 78 N.E.2d 822, 334 Ill.App. 
74^—Golky v. Metropolitan Life Ins. 
Co., 49 N.E.2d 830, 820 Ill.App. 


120—Gray v. Richardson, 40 N.E.2d 
698, 313 Ill.App. 626—Edwards v. 
Hill-Thomas Lime & Cement Co., 
32 N.E.2d 94.5, 309 Ill.App. 168, re¬ 
versed on other grounds 87 N.E 2d 

801, 378 Ill. 180—Carroll v, Krause, 
15 N.E 2d 323. 295 Ill.App. 552. 

Ind.—Craig v. Citizens Trust Co., 26 
N.E 2d 1006, 217 Ind. 434—Bain 
V. Mattmiller, 13 N.E.2d 712, 213 
Ind. 549—Vogel v. Ridens, 44 N.E 
2d 238, 112 Ind.App. 493—^Western 
& Southern Life Ins. Co. v. Kerger, 
36 N.E.2d 965. Ill Ind.App. 297— 
Kickels V. Fein. 10 N.E.2d 297, 104 
Ind.App. 606—Dunbar v. Demaree, 
2 N.E.2d 1003. 102 Ind.App, 585— 
Llving.ston V. Rice, 184 N.E. 683, 96 
Ind.App. 176. 

Iowa.—Thordson v. McKeighan, 1C 
N.W.2d 607. 235 Iowa 409—Simanek 
v. Behel, 7 N.W.2d 792, 232 Iowa 
11'50—Rainey v. Riese, 257 N.W. 
346, 219 Iowa 164. 

Kan.—^Doyle v. City of Herington, 45 
P.2d 890. 142 Kan. 169. 

Md.—Merrick v. United Rys. & Elec¬ 
tric Co. of Baltimore City, 163 A. 
816, 163 Md. 641. 

Mich—Daugherty v. Park, 266 N.W. 
499, 274 Mich, 673. 

Miss—Harrington v. Pllkinton, 71 So. 
2d 884—Guynn v. Brondum, 63 So. 
2d 821, 217 Miss. 243—McArdle’s 
Estate v. City of Jackson, 61 So. 
2d 400, 216 Miss. 671—Evans v. 
Jackson City Lines, 56 So.2d 80, 
212 Miss. 896. 

Mo.—Machens v. Machens, 263 S.W.2d 
724—Pierce v. New York Cent. R. 
Co., 257 S.W.2d 84—Lukitsch v. St. 
Louis Public Service Co.. 246 S.W. 
2d 749, 362 Mo. 1071—Rasp v. 

Baumbach, 223 S.W.2d 472—Counts 
V, Thompson, 222 S.W.2d 487, 369 
Mo. 485—^Welch v. Thompson, 210 
S.W.2d 79, 357 Mo. 703—Duncan 
V. St. Louis Public Service Co., 197 
S.W.2d 964, 355 Mo. 733—Dove v. 
Atchison. T. & S. F. Ry. Co., 163 
S.W.2d 548, 349 Mo. 798—Burneson 
V. Zumwalt Co., 1'59 S.W.2d 605, 
349 Mo. 94—State ex rel. State 
Highway Commission of Missouri 

V. Sham, 102 S.W.2d 666, 340 Mo. 

802, mandate conformed to 113 S.W. 
2d 132, 232 Mo.App. 831—Heibel v. 
Ahrens, 66 S.W.2d 473—Ellis v. 
Kansas City Public Service Co., 
App., 203 S.W.2d 475—Long v. Rog¬ 
ers, App., 186 S,W.2d 863—State ex 
rel. State Highway Commission v. 
Llndiey, 113 S.W.2d 132, 232 Mo. 
App. 831. 

Neb.—Scarborough v. Aeroservice, 
Inc., 53 N.W.2d 902, 156 Neb. 749, 
80 A.L.R.2d 1169—Cartwright & 
Wilson Const. Co. v. Smith, 62 N. 

W. 2d 274, 156 Neb. 431—Allen v. 
Massachusetts Mut. Life Ins. Co., I 
30 N.w.2d 885, 149 Neb. 233—John- 1 
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son V. Batteen, 13 N.W.2d 626, 144 
Neb. 384—^Whittaker v. Omaha & 
C. B. St. Ry. Co., 291 N.W. 27'6, 137 
Neb. 800. 

N.H.—Glidden v. Public Service Co. 
of New Hampshire, 183 A. 865, 88 
N.H. 4. 

N.J.—Stout V, City of Bayonne, 194 
A. 242, 15 N.J.Misc. 672, affirmed 
199 A. 67, 120 N.J.Law 242. 
N.Y.—,Slattery v. Heller, 298 N.Y.S. 
25, 163 Misc. 713. 

N.C.—^Webb v. Imperial Life Ins. 

Co„ 3 S.E.2d 428, 216 N.C. 10. 

Ohio.—Davis v. Zucker, App., 106 N. 
E 2d 169—Haslem v. Jackson, 40 N. 
E.2d 692, 68 Ohio App. 433—^Davis 
v. American Rolling Mills Co., 7 
N.E 2d 238, 54 Ohio App. 298. 
Okl.—Jordan v. Peek, 268 P.2d 242 
—Prudential Ins. Co. of America 
V. Foster, 168 P.2d 295, 197 Okl. 
39, 166 A.L.R. 1—Latson v. Mc- 
Collom, 134 P.2d 130, 192 Okl. 48 
—Norton v. Harmon, 133 P 2d 206, 
192 Okl. 36—Western States Gro¬ 
cery Co. v. Gillan, 83 P.2d 810, 183 
Okl. 558—Blackburn v. Martin & 
Mueller, 60 P.2d 627, 174 Okl. 394. 
Or—Stuart v. Occidental Life Ins. 

Co., 68 P.2d 1037, 156 Or. 522. 

Pa.—Nathan v. McGlnley, 19 A,2d 
917, 342 Pa. 12—Wright v. Straes- 
sley. 182 A. 682, 321 Pa, 1—Mc¬ 
Cracken v. Curwensville Borough, 
163 A. 217, 309 Pa. 98. 86 A.L.R. 
1379—Creavy v. Ritter, 62 Pa.Dist. 
& Co. 666, 46 LackJur. 109. 

R.I.—Solomon v. Shepard Co., 200 A. 
993. 61 R.I. 332. 

Tenn.—Burrow v. Lewis, 142 S.W.2d 
758, 24 Tenn.App. 253. 

Tex.—United Employers’ Casualty 
Co. V. Burk, Civ.App., 140 S.W.2d 
671, error dismissed. 

Utah.—Williams v. Ogden Union Ry. 

& Depot Co.. 230 P.2d 315. 

Va.—Bryant v. Bare, 64 SE.2d 741. 
192 Va. 238—Stallard v. Atlantic 
Greyhound Lines, 192 S.E. 800, 169 
Va. 223. 

Wash.—Choate v. Robertson, 195 P. 
2d 630, 31 Wash.2d 118—American 
Products Co. V. Villwock, 109 r.2d 
570, 7 Wash.2d 246, 132 A L.R. 1010 
—Lyle V. Ginnold, 24 P.2d 449, 174 
Wash. 104. 

Wis.—State ex rel. Jahn v. Rydell, 27 
N.W.2d 486, 250 Wis. 377. 

Wyo.—Stanolind Oil & Gas Co. v. 

Bunce, 62 P.2d 1297, 61 Wyo. 1. 

64 C.J. p 1001 note 93. 

97. Ala.—^Kelly v. Hanwick, 163 So. 
269, 228 Ala. 336. 

Cal.—Crooks v. Glens Falls Indem¬ 
nity Co., App., 268 P.2d 203—Wal¬ 
lack V. Bass, 234 P.2d 160, 105 Cal. 
App.2d 638—Ferguson v. Nakahara, 
110 P.2d 1091, 43 Cal.App.2d 436— 
Passarelli v. Souza, 98 P.2d 809. 
87 Cal.App.2d I—McNamara v. Em- 
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be open to the objection that it is ambiguous,®* 
or confusing,®® or too broad,1 or obscure or uncer¬ 
tain,® or inapt;* or which violates the rule against 
referring the jury to the pleadings,^ or places the 
burden on the wrong party.5 
These rules have been applied to instructions on 
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the burden of proof as to fraud,® undue influence,'^ 
testamentary capacity,* settlement,® mutual mis¬ 
take,^® and waiver.l^’ These rules have also been 
applied to instructions on the burden of proof with 
respect to negligence,^® and with respect to issues 
as to contributory negligence,’* affirmative de¬ 


mons, 97 P.2d 603, 36 Cal.App.2d 
199 —Gerberich v. Southern Cali¬ 
fornia Edison Co., 79 P.2d 783, 26 
ralApp.2d 471. 

Fla—Atlantic Greyhound Lines v. 

Lovett, 184 So. 133, 134 Fla. 605. 
Ga-— Parsons v. Poshee, ‘56 S.E.2d 
386. 80 Ga.App, 127. 

Ill.—Fdwards v. Hlll-Thomas Lime & 
Cement Co.. 32 N.B.2d 945. 309 Ill. 
App. 168, reversed on other grounds 
37 N.E.2d 801, 378 Ill. 180. 

Ind—Craig v. Citizens Trust Co., 26 
N.B2d 1006, 217 Ind. 434—Western 
& Southern Life Ins. Co. v. Kerger, 
36 N.E.2d 966, 111 Ind.App. 297. 
Iowa—Simanek v. Behel, 7 N.W.2d 
792, 232 Iowa 1160. 

Mich.—Daugherty v. Park, 266 N.W. 
499, 274 Mich, C73. 

Minn.—Jurgensen v. Schlrmer 
Transp. Co., 64 N.W.2d 630. 

Miss.—McArdle’s Estate v. City of 
Jackson, 61 So.2d 400, 216 Miss. 671. 
Mo—Machens v. Machens, 263 S.W. 
2d 724—Lukitsch v. St, Louis Pub¬ 
lic Service Co., 246 S.W.2d 749, 
362 Mo. 1071—Duncan v, St. Louis 
Public Service Co., 197 S.W,2d 964. 
355 Mo. 733. 

Ohio.—Haslem v. Jackson, 40 N.E.2d 
692. 68 Ohio App. 433—Davis v. 
American Rolling Mills Co., 7 N.E, 
2d 238, 64 Ohio App. 298. 

Or.—Stuart v. Occidental Life Ins. 

Co.. 68 P.2d 1037, 166 Or. 522, 

Wash.—American Products Co. v. 
Villwock, 109 P.2d 570, 7 Wash.2d 
246, 132 A.L.R. 1010. 

Wis.—State ex rel. Jahn v. Rydell, 
27 N.w.2d 486, 260 Wis, 377, 

64 C.J. p 1001 note 94. 

98. Mo.—Dove v. Atchison, T. & S. 
P. Ry. Co,. 163 S.W.2d '548. 349 Mo. 
798— State ex rel. State Highway 
Commission of Missouri v. Shain, 
102 S.w.2d 666. 340 Mo. 802, man¬ 
date conformed to 113 S.W.2d 132, 
232 Mo.App. 831 . 

99, Ala.^—Jefferson County Burial 
Soc. V. Scott. 186 So. 788, 223 Ala. 
384. 

Ga.—Sutton v. Allen, 72 S.B.2d 921, 
87 Ga.App. 25. 

Mo.—Lukitsch V. St. Louis Public 
Service Co., 246 S.W.2d 749. 362 
Mo. 1071. 

Tex.—United Employers’ Casualty 
Co- V. Burk. Civ.App., 140 S.W. 2d 
671, error dismissed. 

Va—stallard v. Atlantic Greyhound 
Lines, 192 S.E. 800. 169 Va. 223. 

1. Cal.—Zerbe v. United Railroads 
or San Francisco, 205 P. 887, 66 Cal. 
App. 583. 


S. Mo.—^Dove V. Atchison, T. & S. F 
Ry. Co., 163 S.W.2d 648, 349 Mo 
798. 

64 C.J. p 1001 note 97. 

3. Ga,—J. J. Williamson St Co. v 
Gainesville & N. W. R. Co.. Ill 
S.E. 444, 28 Ga.App. 364. 

4. Mo.—Carpenter v. Burmoister, 
273 S.W. 418, 217 Mo.App. 104— 
Weinlein v. People.^. App,, 241 S.W. 
645. 

5. U.S.—Equitable Life Assur. Soc. 
of U. S. V. Salmen, C.C.A.Miss., 81 
F.2d 671, certiorari denied 56 S. 
Ct. 749, 298 U.S. 664, 80 L.Ed. 1389 

Ark.—Albritton v. C. M. Ferguson & 
Son, 122 S.W.2d 620. 197 Ark. 436. 

Cal.—Megee v. Fasulls, 160 r.2d 281, 
65 Cal. App. 2d 94—Gerbench v. 
Southern California Edison Co., 79 
P.2d 783, 26 Cal.App.2d 471. 

III.—Edwards v. Hill-Thomas Lime 
& Cement Co., 32 N.E.2d 946, 509 
Ill,App. 168, reversed on other 
grounds 37 N.E.2d 801, 378 Ill. 180. 

Ind.—Kickels v. Fein. 10 N.E.2d 297, 
104 Ind.App. 606—Dunbar v. De- 
maree, 2 N.B.2d 1003, 102 Ind.App. 
68'5. 

Kan.—Doyle v. City of Herington, 45 
P.2d 890, 142 Kan. 169. 

Mo.—Welch V. Thompson, 210 S.W.2d 
79, 367 Mo. 703. 

N.J.—Stout V. City of Bayonne. 194 
A. 242, 15 N.J.Misc. 672, affirmed 
199 A. '67, 120 N.J.Law 242. 

N.C.—Webb v. Imperial Life Ins. Co., 
3 S.E.2d 428, 216 N.C. 10. 

Pa.—^Wright V. Straessley, 182 A. 
682, 321 Pa. 1. 

64 C.J. p 1001 note 1. 

6. Cal.—Megee v. Faaulis, 150 P.2d 
281, 65 Cal.App.2d 94. 

Mich.—Daugherty v. Park, 266 N.W. 
499, 274 Mich. 673. 

64 C.J. p 1001 note 2. 

7. Cal.—In re Hansen's Estate, 100 
P.2d 776, 38 Cal.App.2d 99. 

Mass.—Boston Safe Deposit & Trust 
Co. V. Bacon, 118 N.E. 906. 229 
Mass. 686. 

8. Cal.—In re Hansen’s Estate. 100 
P.2d 776. 38 Cal.App.2d 99. 

Mo.—Machens v. Machens, 263 S.W. 
2d 724. 

Tenn.—Burrow v. Lewis, 142 S.W.2d 
758, 24 Tenn.App. 253. 

64 C.J. p 1001 note 7. 

9. Iowa.—Crandall v. Mason, 197 N. 
W. 464, 198 Iowa 139. 

10. Tex.—Olson v. Burton, Civ.App., 
141 S.W. 649. 


11 . Ind.—Western & Southern Life 
Ins. Co. V. Ross, 171 N.E. 212, 91 
Ind.App. 662. 

13. U.S.—Compagnie General e 

[ Transatlantlque v. Tawes, C.C.A. 

' Canal Zone, 111 F.2d 92, certiorari 

I denied 61 S.Ct. 46, 311 U.S. 678, 85 
L.Ed. 437. 

Ala.—Alabama Great Southern R. Co. 
V. Moundvllle Motor Co., 4 So.2d 
806, 241 Ala. 633—W. U. Tel. Co. 
V, Gorman, 185 So. 743, 237 Ala. 
146. 

Cal,—Wallack v. Bass, 2.34 P.2d 160, 
105 Cal.App.2d 638—Passarelli v. 
Souza, 98 P.2d 809, 37 Cal,App.2d 
1—Gerberlch v. Southern Califor¬ 
nia Edison Co., 79 P.2d 783. 26 Cal, 
App,2d 471—Mahoney v. Murray, 35 
r.2d 612, 140 Cal.App. 206. 

Ga.—Daughtry v. Georgia Power Co„ 
6 S.B.2d 454, 61 Ga.App. 505—Geor¬ 
gia Power Co v. Sheats, 199 S.E, 
582, 58 Ga.App. 730. 

Ind.—Bain v. Mattmiller, 13 N.E.2d 
712, 213 Ind. 549—Vogel v. Ridens, 
44 N.E.2d 238. 112 Ind.App. 493— 
Kickels v. Fein, 10 N.E.2d 297, 104 
Ind.App. 606. 

Iowa.—Thordson v. McKeighan, 16 
N.W.2d 607, 235 Iowa 409—Simanek 

V. Behel, 7 N.W.2d 792, 232 Iowa 
1150. 

Mo,—Lukitsch r, St. Louis Public 
Service Co., 246 S.W.2d 749, 363 
Mo. 1071—^Welch v. Thompson, 210 
S.W.2d 79, .357 Mo. 703—^Duncan v, 
St. Louis Public Service Co., 197 S, 

W. 2d 964, 355 Mo. 733—Heibel v. 
Ahrens, 55 S.W.2d 473. 

Neb.—Scarborough v. AeroservJce, 
Inc., 63 N.W.2d 902, 165 Neb. 749, 
SO A.L.R 2d 1159. 

Pa.—^Wright V. Straessley, 182 A. 682, 
321 Pa. 1. 

Utah.—Williams v. Ogden Union Ry, 
& Depot Co., 230 P.2d 316. 

Wyo.—Stanohnd Oil & Gas Co. y, 
Bunce, 62 P.2d 1297, 61 Wyo. 1. 

64 C.J. p 1001 note 4. 

13. U.S.—Falkeraon v. New York. N. 
H. & H. R. Co.. C.A.N.T.. 188 F,2d 
892, stating Connecticut law—Kel¬ 
ler v. Brooklyn Bus Corp., C.C.A. 
N.Y., 128 F.2d 510. 

Ala.—Kelly v. Hanwick, 163 So. 269, 
228 Ala. 336—Texas Co. v. Wil¬ 
liams, 152 So. 47, 228 Ala. 30. 

Ark.—^Albritton v. C. M, Fergu.son & 
Son, 122 S.W.2d 620, 197 Ark. 436. 

Cal.—^Packard v. Moore, 71 P,2d 922, 
9 Cal.2d 671—^Ferguson v. Naka- 
hara, 110 P.2d 1091, 43 Cal.App.2d 
435—^Harrison v. Harter, 18 P.2d 
436, 129 Cal.App. 22. 
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fenses,^^ and cause of injury.^® 

Exceptions to rule. Under the rules already stat¬ 
ed, a correct instruction on the burden of proof will 
cure the error in another instruction only when 
the instructions, as a series, state the law correct¬ 


ly.^® Thus, an erroneous instruction as to the 
burden of proof cannot be cured by a conflicting in¬ 
struction which correctly states the law,^*^ by an in¬ 
struction on an entirely different matter, an 
instruction which accentuates the error,or by a 


Conn.—Merhoters v. LoomlH, 7 A.2d 
4S7, 125 Conn. 526. 

Ill.—Edwards v. Hlll-Thomas Llmo 
& Cement Co.. 32 N.E 2d 946, 809 
lIl.App. 168, reversed on other 
grounds 37 N.E.2d 801, 378 Ill. 180 
Ind,—Livingston v. Rice, 184 N.E 
683, 96 Ind.App. 176. 

Kan.—Doyle v. City of Herlngton, 45 

R. 2d 890, 142 Kan. 169. 

Mo.—Counts V. Thompson, 222 S.IV. 
2d 487, 359 Mo. 485—Dove v. Atch¬ 
ison, T. & S. F. Ry. Co., 163 S.W.2d 
•648, 349 Mo. 798—Burneson v. Zum- 
walt Co., 159 S.W.2d 606, 349 Mo 
94. 

Neb.—^Whittaker v. Omaha & C B. St. 

Ry. Co., 291 N.W. 276, 137 Neb. 800 
Ohio.—Haslem v. Jack.son. 40 N.E. 

2d 692, 68 Ohio App. 433. 

Okl.—Norton v. Harmon, 133 P.2d 
206, 192 Okl. 36—Western States 
Grocery Co. v. Glllan, 83 P 2d 810, 
183 Okl. 658. 

Pa.—McCracken v. Curwensville Bor¬ 
ough. 163 A. 217, 309 Pa. 98, 86 A. 
L.R. 1379. 

Utah.—Williams v. Ogden Union Ry. 

& Depot Co., 220 P.2d 315. 

Wash.—Choate v. Robertson, 195 P.2d 
'630, 31 Wash.2d 118—American 

Products Co. v. Villwock, 109 P.2d 
'570, 7 Wash.2d 246, 132 A.L R. 1010. 
Wyo,—Stanolind Oil & Gas Co. v. 

Bunce, 62 P.2d 1297, 61 Wyo. 1. 

64 C.J. p 1001 note 6. 

14. Wash.—Lyle v. Glnnold, 24 P.2d 

449. 174 Wash. 104. I 

15. Proximate catute j 

(1) In general. 

Cal.—Pa.*?sarcni v. Souza, 98 P.2d 809, 
37 Cal.App.2d 1—Mahoney v, Mur¬ 
ray. 36 r.2d C12. 140 CaJ.App. 306 
—Harrison v, Harter, 18 P.2d 436, 
129 Cal.App. 22. 

Ga.—Georgia Power Co. v. Sheats, 199 

S. E. 682, 68 GaApp. 730. 

Ind.—djiving.ston v. Rice, 184 N.E. 

'683, 96 Ind.App. 176. 

Iowa,—Kamey v. Rlese, 257 N.W. 
346, 219 Iowa 164. 

Miss.—Harrington v. Pilkinton, 71 
So.2d 884. 

Neb.—.Scarborough v. Aeroservice, 
Inc., 53 N.W.2d 902, 155 Neb. 749, 
80 A.L.R.2d 1159. 

(2) In action against railroad for 
damage to automobile resulting from 
grade crossing collision, giving of 
charge substantially in the terms of 
the statute, placing on railroad bur¬ 
den to show ab.sence of negligence, 
was not reversible error for failure 
to point out that actionable negli¬ 


gence must have been proximate 
cause of collision, where other given 
charges fully covered the point.—Al¬ 
abama Great Southern R. Co. v. 
Moundville Motor Co„ 4 So.2d 305, 
241 Ala 633. 

(3) An Instruction quoting statute 
making any speed in excess of twen¬ 
ty miles per hour In business dis¬ 
trict or thirty miles per hour in resi¬ 
dential district prima facie evidence 
that such speed was unlawful was not 
erroneous for failure to state that 
burden of proving negligence as prox¬ 
imate cau.se remained on plaintiff pe¬ 
destrian where that issue was fully 
covered by other instructions—-Vogel 
v. Ridens, 44 N.E.2d 238, 112 Ind.App 
493. 

(4) In action for injurie.s sustained 
in truck collision, court did not com¬ 
mit prejudicial error In charging 
that plaintiff’s recovery required 
that negligence of driver of defend¬ 
ant’s truck must be proved to be the 
proximate cause of collision. In view 
of further instructions, as against 
contention that if plaintiff was a 
guest or passenger In truck in which 
he was riding and not engaged in 
common enterprise with driver there- j 
of, negligence of drivers of both 
trucks might have concurred in 
proximately causing collbslon with¬ 
out barring plaintiff's recovery.—Sol¬ 
omon V. Shepard Co., 200 A. 993, 61 
R.I. 332, applying Massachusetts law. 

Sole cause 

(1) In general. 

Cal.—Mahoney v. Murray, 35 P.2d 
612, 140 Cal.App. 206. 

Mo.—Wheeler v. Missouri Pac. R. Co., 
18 SW.2d 494. 322 Mo. 271, certio¬ 
rari denied 50 S.Ct. 27, 280 U.S. 668, 
74 L.Ed. 621. 

(2) Instruction requiring guest to 
establi,sh by preponderance of evi¬ 
dence that defendant motorist's neg¬ 
ligence was “the” proximate cause 
of guest’s injury was not erroneous 
as imposing on guest burden of es¬ 
tablishing that defendant’s negli¬ 
gence was sole cause of accident, in 
view of other instruction.—^Rainey v. 
Riese, 257 N.W. 346. 219 Iowa 164. 

16. S.C.—Corpus Juris quotad in 

Citizens Bank of Darlington v. Mc¬ 
Donald, 24 S.E.2d 369, 375. 202 S.C. 
244. 

64 C.J. p 1002 note 12. 

17, U.S.—Schroble v. Lehigh Volley 
R. Co., C.C.A.N.Y.. 62 F.2d 993. 

Ala.—Ripps V. Herrington, 1 So.2d 
899, 241 Ala. 209— New York Life 
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Tn.s. Co. V. Jenkins, 168 So. 309, 
229 Ala. 474. 

Cal.—Taylor v. Pole, 107 P.2d 614, 16 
Cal 2d 668—Bellows v. City and 
County of San Francisco, 234 P. 
2d 729, 106 Cal.App,2d 67—Allbrlt- 
ton V, Interstate Transit Lines, 87 
P.2d 704, 31 Cal.App.2d 149. 

Colo.—^Denham Theatre v. Beeler, 109 
P.2d 643, 107 Colo. 116. 

Fla.—Star Fruit Co. v. Eagle Lake 
Growers, 33 So.2d 868, 160 Flo. 130 
—Great Atlantic & Pac. Tea Co. v. 
Dallas. 192 So. 867, 141 Fla. 206. 
Ga.—Shcfheld V. Sheffield, 76 S.E.2d 
708, 209 Ga. 869. followed in 76 S.E. 
2d 709, 209 Ga. 871—Citizens & 
Southern Nat. Bank v. Kontz, 194 
S.E. 536, 185 Ga. 131—Atlantic 
Coast Ijine R. Co. v. Thomas, 64 
S.E 2d 301, 83 GaApp. 477 —Lewis 
V. Warren. 179 S.E. 918, 51 Ga. 
App. 136. 

Ill.—Darby v. Donahue, 120 N.E.2d 
j 381, 3 Ill.App.2d 112—Wolfram v. 
BenneholT, 56 N.E.2d 849, 324 III. 
App. 16. 

Iowa—Chismore v. Marlon Sav. 

Bank, 268 N.W. 137, 221 Iowa 1266. 
Miss.—Hunt V. Sherill, 16 So.2d 426, 
195 Miss. 688. 

Mo.—Campbell v. Terminal R. Ass'n 
of St. Louis, 126 S.W.2d 916, 23'5 
Mo.App. 66. 

N.J.—Celia V. Roth, 174 A. 703, 113 
N.J.Law 458. 

NY.—Goodman v. Gilligan, 113 N.Y. 
S'.2d 671, 280 App.Dlv. 767—Trump 
V. Associated Transp., 90 N.Y.S. 
2d 154, 275 App.Div. 982. 

Ohio.—Industrial Commission of Ohio 
V. Ripke, 196 N.E. 640, 129 Ohio St. 
649. 

S C.— Corpus Juris quoted in Citizens 

Bank of Darlington v. McDonald, 
24 S.E.2d 369, 376, 202 S.C. 244. 
Wash.—Hart v. Clapp, '54 P.2d 1012, 
2 85 Wash. 362. 

Wis.—Bengston v. Estes, 61 N.W.2d 
539, 260 Wis. 69.6—O'Donnell v. 

Kraut, 7 N W.2d 889, 242 Wis. 268. 
64 C.J. p 1002 note IS. 

18 . Ala.—New York Life Ins. Co. v. 
Jenkins, 158 So. 309, 229 Ala. 474. 

S.C.— Corpus Juris quoted in Citizens 
Bank of Darlington v. McDonald, 
24 S.E.2d 369, 37'5, 202 S.C. 244. 

64 C.J. p 1002 note 14. 

19. Arlz—Martinez v. Anderson, 69 
P.2d 237, 60 Arlz. 95. 

S.C.— Corpus Juris quoted in Citizens 
Bank of Darlington v. McDonald, 
24 S.E.2d 369, 375, 202 S.C. 244. 
Tex.—Citizens’ Garage Co. v, Wilson, 
Civ.App.. 362 S.W. 186, 
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correct instruction which is nullified by an addi¬ 
tion which reaffirms the original incorrect charg-e.20 

d. Weight and Sufficiency 

Defective or Inaccurate instructions on the weight 
and sufficiency of evidence may be corrected by other 
instructions correctly stating the law. 


In accordance with the rules hereinbefore stated, 
instructions on the weight and sufficiency of evi¬ 
dence, which are defective or inaccurate, may, as 
a general rule, be corrected by other instructions 
correctly stating the law,2i and this rule has been 
applied to instructions which, standing alone, might 
be objectionable as misleading,22 confusing,23 con- 


go. U.S. — Fidelity & Casualty Co. of 
New York v. Driver, C.C.A.Ga., 79 
r.2d 713. 

31 . U.S.—Theatre Enterprises v. 

Paramount Film Dl-stributln?: Corp , 
CA.Md., 201 F.2d 306. afllrmed 74 
S.Ct. 267. 346 US, 537, 98 L.Ed 

- Novick V. Gouldsberry, C.A 

Alaska, 173 F.2d 496—Hardware 
Mut. Ins. Co. of Minn. v. Jacob 
Hieb, Inc.. C.C.A.S.D., 146 F.2d 

447—Compaffnie Gencrale Transal¬ 
lantique V. Tawo.s, C.C.A.Canai 
Zone, 111 F 2d 92, certiorari denied 
61 S.Ct. 46, 311 U.S. 678. 85 L Ed 
437—Woods V. Gettelflnger, C.C.A. 
Ga, 108 F.2d 649. 

Ala.—Huprhes v. Merchants Nat. Bank 
of Mobile, 63 So.2d 386, 256 Ala. 
88 . 

Anz—Schlecht v. Schiel, 262 P.2d 
252, 76 Ariz. 214. 

Ark—Norris v. Johnson, 218 S.W.2d 
720, 214 Ark. 947—Reed v. Baldwin, 
92 SW.2d 392. 192 Ark. 491— 

George v. George, 88 S.W.2d 71, 191 
Ark 799. 

Cal,—Olson v. Standard Marine Ins 
Co., 240 P.2d 379, 109 Cal.App.2d 
130—Wallack v, Bass, 234 P.2d 160, 
105 Cal.App.2d 638—Sandoval v. 
Southern Cal. Enterprises, 219 P. 
2d 928, 98 Cal.App.2d 240—Sheldon 
V. River Lines, 206 P.2d 37, 91 Cal. 
App.2d 478—Ferguson v. Nakahara. 
110 r.2d 1091, 43 Cal.App.2d 436— 
McNamara v. Emmons, 97 P.2d '503, 
36 Cal.App,2d 199—Brush v. Kur- 
stin, 63 P.2d 777, 11 Cal,App.2d 268 
—Sim V. Weeks. 45 P.2d 350, 7 
Cal.App.2d 28—Mahoney v. Murray, 
35 P.2d 612, 140 Cal.App. 206. 

Fla.—^Atlantic Greyhound Lines v. 

Lovett. 184 So. 133, 134 Fla. 605. 
Ga.—Estes v. Estes, 65 S.E.2d 217, 
205 Ga. 814—McCullough v. Kirby, 
61 SE.2d 812, 204 Ga. 738—Smaha 
V. George, 24 S.E.2d 386, 195 Ga. 
413—Scott V, Wimberly, 3 S.E.2d 
71. 188 Ga, 148—Wardlaw v. Ward- 
law, 1 S.E.2d 24, 187 Ga. 467— 
Hud.son V. Carmichael, 181 S.E. 
853. 181 Ga. 317—^Western & A. R. 
H. V. Fowler. 47 S.E.2d 874. 77 Ga. 
App. 20'6—Southern Ry. Co. v. Wil¬ 
cox, 2 S.E.2d 225, 69 Ga.App. 785 
Metropolitan Life Ins. Co. v. 
Lugg, 172 S.E. 829, 48 Ga.App. 363. 
Ill.—Wilson V. Hobrock, 100 N.E.2d 
412, 344 Ill.App. 147—Ridgway v. 
Crum. 98 N.E.2d 394, 343 Ill.App. 
12—Johnson v. Luhman, 92 N.E.2d 
486. 340 Ill.App. 626—Pottel v. 
tiemanes, 87 N.E.2d 332, 338 Ill. 


App. 287—Davey v. Heim, 84 N.B 
2d 574, 336 Ill.App. 602—Franken¬ 
stein & Co. V. Adams & Austin 
Bldg. Corp., 60 N.E 2d 260. 325 Ill 
App. 674—Kelley v. Call. 67 N.E.2d 
501, 324 Ill.App. 143—Green v. 

Drew. 67 N.E.2d 227, 324 Ill.App 
84—Kuzmin.ski v. Waser, 41 N.E.2d 
1008, 314 Ill.App. 438—Smith v. Illi- 
noi.s Power & Light Corp., 17 N.E. 
2d 632, 297 Ill.App. 368—Bunch v. 
McAllister, 266 Ill.App. 248. 

Ind—Craig v. Citizens Trust Co., 26 
N.E 2d 1006, 217 Ind 434—West¬ 
ern & Southern Life In.s, Co. v. 
Kerger, 36 N.E.2d 965, 111 Ind App. 
297. 

Iowa—Thordson v. McKelghan. 16 
N.W.2d 607. 236 Iowa 409—Simanek 
V. Behel, 7 N.W.2d 792, 232 Iowa 
1160—Hauser v. Boever, 279 N.W. 
137, 225 Iowa 1—Rainey v. Riese, 
267 N.W. 346. 219 Iowa 164. 

Md.—^Merrick v. United Rys. & Elec¬ 
tric Co of Baltimore City, 163 A. 
816, 163 Md. 641. 

Minn—^Erickson v. Husemoller, 263 
N.W. 361, 191 Minn. 177. 

Miss—Guynn v. Brondum, 63 So.2d 
821, 217 Mis.s. 243—Frlsby v. Gray¬ 
son. 63 So 2d 96, 216 Miss. 763— 
Evans v. Jackson City Lines, 66 So. 
2d 80, 212 Miss 896—^Wright v. Il¬ 
linois Cent. R. Co., 16 So.2d 381, 

196 M1.SS. 160. 

Mo —Machens v. Machens, 263 S.W. 
2d 724—Lukitsch v. St. Louis Pub¬ 
lic Service Co, 246 S.W.2d 749, 362 
Mo. 1071—Rasp v. Baumbach, 223 
S.W.2d 472—Counts v. Thompson, 
222 S.W.2d 487, 369 Mo. 486—Dun¬ 
can V. St. Louis Public Service Co., 

197 S.W.2d 964, 366 Mo. 733. 

Mont.—^I<''arnum v. Montana-Dakota 

Power Co., 43 P.2d 640, 99 Mont. 
217. 

Neb—Cartwright & Wilson Const. 
Co. V. Smith, 62 N.W 2d 274, 166 
Neb, 431—Allen v. Massachusetts 
Mut. Life Ins. Co., 30 N.W.2d 886, 
149 Neb. 233—Johnson v. Eatteen, 
13 N.W.2d 626, 144 Neb. 384. 

N.y.—In re Illirs Will. 272 N.Y.S. 74. 
241 App.Div. 911. 

N.C.—Wellons v. Sherrin, 14 S.E.2d 
426, 219 N.C. 476—Keiger v. 

Sprinkle. 178 S.E. 666. 207 N.C. 733. 
Ohio.—^Davis V. Zucker, App.. 106 N. 
E 2d 169—Davis v, American Roll¬ 
ing Mills Co., 7 N.E.2d 238, 64 Ohio 
App. 298. 

Okl.—StanoUnd Oil & Gas Co. v. Cart¬ 
wright, 198 P.2d 737, 200 Okl. 633— 
Latson v. McCollom, 134 P.2d 130, 
192 Okl. 48—Blackburn v. Martin 


& Mueller, 60 P.2d 627, 174 Okl. 
394. 

Pa.—Giannone v. Reale, 3 A. 2d 331, 
333 Pa. 21. 

Tex.—Norris Bros. v. Mattinson, Civ, 
App, 146 S.W.2d 204—Republic Un¬ 
derwriters V. Warf. Civ.App.. 103 
S.W.2d 871, error dismissed—Texas 
& P. Ry. Co. V. Gunan, Civ.App., 
77 SW.2d 274, error disml.ssed. 

Vt.—Morris v. Wallace, 189 A. 856, 
108 Vt. 641. 

Va—Reed v. Church, 8 S.E.2d 286, 
176 Va. 284. 

Wash.—Carmin v. Port of Seattle, 116 
P.2d 338, 10 Wash 2d 139—Ameri¬ 
can Products Co. V. Vlllwock, 109 
P2d 670, 7 Wash.2d 246, 132 A.L.R. 
1010 . 

64 C.J. p 1002 note 17. 

22. U.S—Woods V. Gettleflnger, C.C. 
A.Ga., 108 F.2d 649. 

Cal—Wallack v. Bass, 234 r.2d 160, 
106 Cal.App.2d 638—Ferguson v. 
Nakahara, 110 P.2d 1091, 43 Cal. 
App 2d 435—McNamara v. Em¬ 
mons, 97 P.2d 603, 36 Cal.App.2d 
199. 

Ill.—Davey v. Heim. 84 N.E.2Ji 674, 
336 Ill.App. 602—Green v/ Drew, 
57 NE2d 227, 324 Ill.App-’84. 

Ind.—Craig v. Citizens Tr-Ut Co., 26 
N.E.2d 1006, 217 Ind. Am^-WeBtern 
& Southern Life Ins. v. Kerger, 
36 N.E.2d 965, 111 Ir'd.App. 297. 

Iowa.—Simanek v. Behlil, 7 N.W.2d 
792, 232 Iowa 1160. I 

Miss.—Frlsby v. Gray, m, 63 So.2d 
96. 216 Miss. 753—I'a-ight v, Il¬ 
linois Cent. R. Co., 16 f«->.2d 381, 196 
Miss. 160. ». 

Mo.—Machens v. Machens,S.W.2d 
724—Lukitsch v. St. Lo^is Public 
Service Co., 246 S W.2d ,749, 362 
Mo. 1071—Duncan v. St. Lo^is Pub¬ 
lic Service Co., 197 S.W,2d kl, 365 
Mo. 733. 

Neb.—^Allen v. Mas.sachusetts Mut. 
Life In.s. Co., 30 N.W.2d 885- 149 
Neb. 233. 

Ohio.—Davis v. American Rol^^g 
Mills Co., 7 N.E.2d 238, B4 CPllo 
App. 298. \> 

Tex—Texas & P. Ry. Co. v. Gurlan, 
Civ.App., 77 S.W.2d 274, error dis¬ 
missed. 

Wash.—American Products Co. v. 
Villwock, 109 P.2d 570, 7 Wash.2d 
246, 132 A.L.R. 1010. 

64 C.J. p 1002 note 18. 

33. Ga.—Metropolitan Life Ins. Co. v. 
Bugg, 172 S.E. 829, 48 Ga.App. 363. 

Mo.—Lukitsch y. St. Louis Public 



89 C.J.S. 


8 444 TRIAL 


tradictory,S4 or as excluding documentary 

evidence from the jury's consideration as requir¬ 
ing a greater*^ or lesser** degree of proof than is 
required by law; or as authorizing an inference 
without first finding facts on which the inference 
is based.** 

These rules have been applied to instructions as 
to preponderance of evidence,*® expert testimony,*'^ 


undue influence,** testimony of subscribing wit¬ 
nesses,** admissions,** mortality tables,** inferences 
from evidence,®* and the duty of the jury to con¬ 
sider the number of witnesses.*^ 

Exceptions to rule. In accordance with the rules 
already stated, an erroneous instruction on the 
weight and suflSciency of evidence will be cured by 
other instructions only where the instructions, as a 


Servlea Co.. 246 S.W.2d 749. 362 Mo. 
1071. 

Tex.—Texas ft P. Py. Co. v. Gurian. 
ClvJ^pp.. 77 B.W.2d 274. error dle> 
mlBBed. 

64 C.J. p 1002 note 19. 

84. Tex.—Texas ft P. Ry. Co. v 
Gurian. eupra. 

88. Tex .—TexoM ft P. Ry. Co. v 
Ourlan, supra. 

88. Ga.—Jones v. McElroy. 66 S.B 
729. 134 Ga. 867. 137 Am.aR. 276— 
Darden v. City of Wasblnyton. 134 
S.m 813, 35 Qa-App. 777. 

87. XJ.S.—^Theatre Enterprises v. 

Paramount Film Distributing Corp., 
C.A.Md.. 201 F.2d 306, affirmed 74 

act. 267, 846 U.S. 637, 98 L.Ed.- 

—Hardware Mut Ins. Co. of Minn. 

V. Jacob Hieb, Inc., C.C.A.S.D.. 146 
F.8d 447. 

Cal.—Ferguson v. Kakahara. 110 P.2d 
1091. 43 Cal.App.2d 435—8fm V. 
Weeks, 46 P.2d 360, 7 CaLApp.2d 1 

2e. 

Iowa.—^Thordson v. McKelghan, 16 N, 

W. 2d 607, 236 Iowa 409. 

Mo.—Counts V. Thompson, 222 S.W.: 

2d 487, 359 Mo. 485. < 

Neb.—Cartwright ft Wilson Const Co. 
V. Smith, 62 N.W.2d 274. 165 Neb. 
4Sl~^oPnBon v. Batteen, IS N.W. | 
2d 625. 144 Neb. 884. 

Okl.—Blackbuin v. Martin ft Mueller. | 
BO P.2d 627. 174 OkL 894. 

64 C.J. p 1002 note 21. 

88. Ga—^McCullough v. Kirby, 61 8. | 
E.2d 812, 204 Ga 738. 

64 C.J. p 1002 note 22. | 

89. Mo.—’’iroylee v. Byrne. App., 13 ! 

S.W.2d 660. ' 

80. U.S.—^Novlck V. Oouldsberry, C. 
A.Alaska, 173 F.2d 496—Hardware 
Mut Ins. Co. of Minn. v. Jacob 
Hieb, Inc., C.C.A.S.D., 146 F.2d 447 
—Cempagnle Generale Transatlan- 
tiape V. Tawes. C.CA,.Canal Zona 
111 F.2d 92. certiorari denied 61 
f'.Ct 46. 811 U.S. 678. 85 L.Bd. 437. 
Am.—Schlecht v. Schlel, 368 P.2d 
‘262, 76 Ana 214. 

Ark.—^Norris v. Johnson, 218 S.W. 2d 
720, 214 Ark. 947—Reed v. Bald¬ 
win. 92 S.W.2d 392, 192 Ark. 491— 
George v. George. 88 S.W.8d 71, 191 
Ark. 799. 

Cal.—^Packard ▼. Moore, 71 P,2d 822, 

9 Cal.2d 671—Olson v. Standard 
Marine Ina Co., 240 P.2d 879. 109 
Cal.App.8d 180—Wallack v. Baaa 


234 P.2d 160. 105 CalA.pp.2d 638— 
Sheldon v. River Lilnes, 206 r.2d 
37, 91 Cal.App.2d 478—Ferguson v. 
Nakahara 110 P.2d 1091. 42 Cal. 
App.2d 436—McNamara v. Bmmone, 
97 P.2d 603, 36 CalApp.2d 199— 
Brush V. Kuratin. 68 P.2d 777, 11 
Cal App.2d 268—Sim v. Weeks, 46 
P.2d 360, 7 CalApp.2d 28—^Mahoney 
V. Murray, 86 P.2d 612, 140 Cal.App. 

206. j 

Colo.—Sams Automatic Car Coupler 
Co. V. league, 54 P. 642. 26 Colo. 
129. 

Fla—^Atlantic Greyhound Iilnes v. 

Lovett 184 So. 133, 184 Fla 606. 
Oa—^McCullough V. Kirby, 61 S.E1.2d 
812, 204 Qa 738—Smaha v. George, 
24 8.E.2d 385. 186 Ga 412—Scott V. 

I Wimberly, 8 S H2d 71, 188 Ga 148 
—Wardlaw v. Wardlaw, 1 8.B.3d 
24. 187 Ga 467—Western ft A. R. 
R V. Fowler, 47 S.E.2d 874, 77 Ga 
App, 206—Southern Ry, Co. v, Wil¬ 
cox, 8 S.B.2d 225, 69 GaAPP. 786. 
Ill.—Mount V. Dueing, 111 N.E.2d 
602. 414 III. 361—Rfdgway ▼. 

Crum. 98 N.EL2d 394. 342 IILApp. 
12—Johnson v. Luhman, 92 N.KSd 
486, 840 IILApp. 625—Pottel v. De- 
manes, 87 N.E.2d 332, 838 lUApp. 
287—Davey v. Helm, 84 N.B.2d 674, 
836 IU.APP. 662—Hoftman v. Jeu- 
ard. 78 N.B.2d 322. 324 IU.App. 74 
—Green v. Drew, 67 N.BL3d 827. 824 
IU.App. 84—Kuxmlnski v. Waser, 41 
N.E 2d 1008. 814 IllApp. 438—Gray 

V. Richardson. 40 N.B.2d 688, 818 
IILApp. 626—Smith y. Dllnols Pow¬ 
er ft Light Corp., 17 N.K2d 682, 
297 HLApp. 858—Bunch v. McAl¬ 
lister, 266 ULApp. 248. 

Ind.—Craig v. Cittsens Trust Co., 26 
N.B.2d 1006, 217 Ind. 484—Western 
ft Southern Life Xne. Co. v. Kerger, 
86 NE.2d 966, 111 Ind.App. 297. 
Iowa—^Thordson v. McKelghan, 16 N. 

W. 2d 307, 285 Iowa 409—SUnaaek 
y. Behel, 7 N.W.2d 792. 282 lowa 
1160—Hauser y. Boever, 279 N.W. 
187, 226 Iowa 1—Rainey v. Riese, 
257 N.W. 846. 219 Iowa 164. 

Md.—Merrick v. United Rya ft Bleo- 
trlo Co. of Baltimore City, 168 A. 
816, 168 Md. 641. 

Mlsa—Ouynn y. Brondum, 68 So.2d 
821. 217 Mlee. 243—Frisby v. Gray¬ 
son. 68 8o.2d 96, 216 Miss. 768— 
Evans v. Jackson City Lines, 56 So. 
2d 80, 212 Mlsa 896—Hunt y. Sher- 
111, 16 Bo.2d 426. 196 Mlsa 688. 
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Mo.—^Macbens v. Machens, 268 S.W.2d 
724—^Duncan v. St Louis Public 
Service Co., 197 S.W.2d 964. 356 
Ma 788. 

Mont—Famum y. Montana-Dakota 
Power Co.. 48 F.2d 640. 99 Mont 
217. 

Neb.—Cartwright ft Wilson Const Co. 
y. Smith, 62 N.W.2d 274, 156 Neb. 
431—Allen v. Massachusetts Mut. 
Life Ina Co.. 80 N.W.Sd 886, 149 
Neb. 288. 

Ohio.—Davis y. Zucker. APP., 106 N. 
B.2d 169—Davis v. American Roll¬ 
ing Mills Co.. 7 N.EL8d 288, 64 Ohio 
App. 298. 

Okl.—^Latson v. McCollom. 184 P.2d 
180, 192 Okl. 48—^Norton v. Hkrmon, 
188 P.2d 206, 192 Okl. 26—Black- 
1 bum y. Martin ft Musller. 60 F.2d 
{ 627, 174 Okl. 894. 

Tex.—Norris Bros. v. Mattlnson, Civ, 
App., 146 8.W.2d 204—Republic Un¬ 
derwriters v. Warf, Cly.App., 103 
6.W.2d 371, error dismissed—Texas 
ft P. Ry. Co. y. Gurian, CivApp., 
77 B.W.2d 274, error dismissed. 
Tt—Morris v. WaUace, 189 A 866, 
108 Vt 84L 

Ya—^Rred v. Church, 8 S.B 2d 285, 
176 Ya 284. 

64 C.J. p 1002 note 24. 

8L Iowa—Colllneon v. Cutter, 170 
N.W. 420, 186 Iowa 276. 

64 C J. p 1008 note 86. 

88. Colo.—Nelson v. Nelson. 146 P. 

1079, 27 Colo.App. 104. 

88. Mo.—Schults y. Sohultx, 283 S.W. 
106, 819 Mo. 728. 

8ft. Ga—M. J. Webb ft Co. v. Wat¬ 
kins, 98 S.BL 108, 20 OaApp. 436. 

88. Ala—Louisville ft N. R. Ca v. 
Holland, 66 So. 1001, 178 Ala 676. 

36. Cal.—Olson y. Standard Marine 
Ina Co.. 240 P.2d 879. 109 Cal.App. 
8d 180. 

Ind.—New York, a ft St L. R. Co. v. 
First Trust ft Savings Bank, 163 
N.B. 761. 198 Ind. 876. 

N.T.—In re Hill's WUI, 872 N.T.S. 
74, 241 App.Diy. 911. 

87. Cal.—Sheldon v. River Lines, 206 
P.2d 87. 81 CalApp.2d 478. 

Oa—Lottisville ft N. R. Co. y. Pasch¬ 
al. 160 S.B. 684, 44 GaApp. 140. 
IlL—Ridgway v. Crum, 08 N.E2d 
894, 148 niApp. 12—PoUei v. De- 
manea 87 N.B.8d 882. 888 IlLApp. 
287—Kusttlnakl v. Waaer, 41 NJBi. 
8d 1008, 814 ULApp. 481. 
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series, correctly state the law;** and, accordingly, 
an erroneous charge will not be cured by a correct 
tdl conflicting instruction.** 

g 445. -Invasion of Province of Jury 

a. In general 

b. Credibility of witnesses 
a. In General 

An error In a particular Instruction which, atandina 
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alona, might ba cbjactlonabla at Invading tht province 
of tht Jury, may bo ourod by another Inatruotloft cor¬ 
rectly atating tho law. 

An error in a particular instruction which, stand¬ 
ing alone, might be objectionable as invading the 
province of the jury may, under general rules al¬ 
ready stated, supra § 441, be cured by another in¬ 
struction, providing the instructions as a series 
state the law correctly,and do not tend to con- 


38. Tex,—Gulf, C. & S. P. By. Co. v. 
HouBton, Civ-App., 45 S.W.Sd 771. 

64 C J. p 1003 note 33. 

39 . Cal—^Hobart v. Hobart Estate 
Co., 159 P.3d 968, 26 Cal.2d 412— 
Rutherford v. Standard Engineer¬ 
ing Corp., 199 P.2d 8B4, 88 Cal.App 
2d 564—^Allbrltton v. Interstate 
Transit Lines, 87 P.2d 704, 31 Cal. 
App 2d 149. 

Colo.—^Nellflon v. Bowles, 236 P.2d 
286, 124 Colo. 274. 

Ga—^Atlantic Coast Line R. Co. v. 
Thomas, 64 8.B.2d 801, 88 GaApp. 
477—Lewis V. Warren, 179 S.B. 918, 
51 OaApp. 1^6. 

Mibb —New Orleans 3b N. E. R Co. v. 
Miles, 20 So.2d 667, 197 Mlsa 846 
—Nowell V. Henry, 12 So.2d 640, 
194 Hiss. 810—Jackson v. Leggett, 
189 Bo. 180, 186 Mlsa 123. 

Mo—Schneider v. St. Louis Public 
Service Co.. 358 8.W.5d SfiO—Black- 
barn V. Caydou. App., 246 S.W.2d j 
161—Hatton v. Carder Wholesale 
Grocery Co., 160 S.W2d 1096, 286 
Mo. App. 1198. 

Neb.—Slmcho v. Omaha & Council 
BIuITb St. Ry. Co.. 86 N.W.2d 601. 
150 Neb. 634. 

N J—Pucci V. Weinstein, 73 A.2d 848, 

8 N J Super. 247. 

NT—Goodman y. GUllgan, 113 N.T. 
S.2d 671, 280 App.Dlv. 767—^Bunce 
V City of New York, 24 N.Y.S.fd 
930, 261 App.Dlv. 888—Kaplan v. 
Llcberman, 140 N.T.S. lOlO, 80 
Misc. 226 

Wash.— Adjustment Dept, Olympia 
Credit Bureau v. Smedegard, 241 
P 2d 203. 40 Wash.2d 76. 

Cl C.J. p 1003 note 84. 

40. U.R —Shanahan v. Southern Pac. 
Co. C.A.Cal.. 188 F.2d 664—Hupp 
Motor Car Corporation v. Wads¬ 
worth. CCA..Mlch., 118 F.2d 827. 

AU—Abercrombie v. Martin A Hoyt 
Co, 160 So. 497, 227 Ala. 610. 

Arit^ Poj. Tucson Theatres Corpora¬ 
tion V. Undnay, 66 P.2d 188, 47 
Ari*. 388 —^ GenuTd Co. V. 
*>icker. 27 P 2d 678, 42 Arl*. 603 
Ark Eudorn Motor Co. v. Womack, 
Ill SW.2d 680, 196 Ark. 74—Mu¬ 
tual Ben. Health 8b Accident Ass’n 
^ Basham, 87 fl.W.2d 683, 191 Ark. 

6i0 

Cal—Hardin y. San Jose City Lines. 
“60 1>.2(1 68, 41 CaLId 482—Hatfield 
i^yy Brom., 117 P.8d 841, II Cal. 
*9 C.J.S.-6 


2d 798—Tuttle v. Crawford, 68 P.2d 
1128, 8 Cal.2d 126—AJvarei v. Van 
Camp Sea Food Co., 248 P.2d 943, 
118 Cal.App.2d 647—Rodenberger 
V. Frederlckson. 244 P.2d 107, 111 
CaljApp.2d 139—^Freitas v. Peerless 
Stages, 289 P.2d 671, 108 Oal.App.2d 
749, 38 A.L.R.2d 778—Schmidt V. 
Sears, 221 P.2d 171. 99 Cal.App.2d 
204—Stout V. Union Pac. R. Co., 218 
P.2d 1001, 98 Cal.App.2d 99—Balk- 
will V. City of Stockton. 128 P.2d 
696, 60 Cal.App.2d 661—Fowler v. 
Allen. 121 P.2d 41. 49 Cal.App 2d 
214—Hanson v. Reedley Joint Un¬ 
ion High School Dlst., Ill P.2d 416, 
48 CaLApp.2d 648—Hechler v. Mc¬ 
Donnell. 109 P.2d 426, 42 CaLApp.2d 
615. 

Conn.—^Buck v. Robinson, 28 A.2d 157, 
128 Conn. 876—^Breithwalte v. Lee, 
2 A.2d 380. 126 Conn. 10. 

Ga.—^EClrkland v. Wheeler, 66 S.E.2d 
848, 84 GaApp. 862—Green y. Met¬ 
ropolitan Life Ina. Co., 21 S.E.Sd 
466, 67 Qa.App. 520—^American 

Surety Co. v. Smallon, 194 S.E. 86, 
66 Oa.App. 746—National Sheet 
Metal Co. y, A A A Highway Ex¬ 
press, 190 8.E. 888, 66 QaApp. 898 
—Holmes y. Baldwin, 186 S.E. 679, 
63 GaApp. 626. 

Ill.—Mills V. Chicago Transit Author¬ 
ity, 117 N.B.2d 401, 1 IllJtpp.2d 286 
—Scott V. Chicago Transit Authori¬ 
ty. 106 N.E2d 922, 847 IllJtpp. 76— 
Curtis y. Lowe. 87 N.E.2d 866. 888 
IlLApp. 468. 

Ind.—^Robertson Bros. Dept. Store v. 
SUnley, 89 NMM 809, 228 Ind. 872 
—Hough y. Miller. 44 N.B.2d 228, 
112 Ind.App. 138—^Kranlng y. Blox- 
son, 9 N.SL2d 107, 108 In<LApi>. 660 
—Prudential Ina Co. of America 
V. Thataber. 4 N.E.2d 674. 104 Ind. 
App. 14. 

Ky-—^Davls v. Bennett’s Adm’r, 182 8. 
\V.2d 334. 279 Ky. 789. 

Maes.—Famum v. Bankers’ A Ship¬ 
pers’ Ins. Ca of New York, 188 N.B. 
718, 281 Masa 864. 

Mich.—Lemkle v. Bolce, 49 N.W.2d 
288, 329 Mich. 278—Burpee v. Lane, 
266 N.W. 484, 274 Mich. 626. 

Mlss.-~Clty of Natchex v. Kling, 67 
So.3<i 878—Standard Oil Go. v. 
Crane. 28 So.2d 297, 199 Misa 69. 

Mo.—Rhinelander v. SL Louls-San 
Franoleoo Ry. Co.. 267 S.W.2d 166— 
Jante v. St. Louie Publlo Service 
Co.. 804 aW.Sd 698, 161 Mo. 986— 
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Mueller y. Scblen. 176 S.W.2d 449. 
862 Mo. 180—Brown v. PennsyP 
vanla Fire Ins. Co., Philadelphia. 
App., 268 aw.2d 893—Roth v. Roth, 
App., 142 S.W.2d 818—Pharea t. 
Century Blectrlo Co., App., 181 S. 
W.2d 879—Glader v. City of Rich¬ 
mond Heights. App., 121 S.W.3d 264 
—Green v. Kansas City, APP.. 107 
8.W.2d 104—Timmons v. Kurn. 100 
S.W.2d 962, 881 Mo.App. 481— 

Bchaper v. Sayman, App., 61 S.W.2d 
879—Tlbbe v. Sayman, App., 61 S. 
W.2d 876—^Wilson v. Fra&kel, App., 
61 S.W.2d 363. 

Neb.—McDonald v. Wright, 262 N.W. 
411, 126 Neb. 871. 

N.H.—Rau v. First Nat. Stores, 98 A, 
2d 921, 97 N.H. 490. 

N.J.—Ivina V. Andrea, 187 A. 885, 117 
N.J.Law 311. 

N.C—^Hoke y. Atlantic Greyhound 
Corp., 42 S.E.2d 593, 227 N.C. 412. 

Ohio.—Close y. Ball, 22 N.B.2d 141, 
60 Ohio App. 518. 

Okl.—Stanollnd Oil A Gaa Co. v. 
Cartwright. 198 P.2d 787, 200 Okl. 
633—City of Duncan r. Canan, 82 
P.2d 668. 188 Okl. 816—Chicago, R, 
I. A P. By. Co. V. Odom, 61 r.2d 
1083, 178 Okl. 181—Oklnhoma City 
y. Jones. 60 P.2d 617, 177 Okl. 482. 

Or.—Mackle v. McGraw, 191 P.2d 408, 
183 Or. 204—Richer v. Burke, 84 P. 
3d 817, 147 Or. 465. 

Pa—Haenel v. R. C. McCarty Truck¬ 
ing Co., Com.PL, 81 Erie Co. 440. 

S.C.—Charles v. Texas Co., 18 S.E.2d 
719, 199 S.C. 166—Baynbam v. State 

I Highway Department of South Car¬ 
olina 187 S.E. 628, 181 S.O. 486. 

Tenn.—^Whlte v. Seler, App., 284 S.W, 
8d 241. 

Vt.—Morris v. Wallaca 189 A. 660, 
108 Vt. 641. 

Va—Carroll v. Hutchinson, 200 S.E 
644, 172 Va 48. 

Wash.—Boyle v. Lewis, 198 P.2d 832, 
80 Wash. 2d 666—Larson y. City of 
Seattle, 171 P.2d 212, 26 Waah.2d^ 
291—Briggs v. United Fruit A 
Produce, 119 P.2d 687, 11 Wash-Id 
466. 

64 C.J. p 1008 note 86. 

4h CaL—Clarks v. Volpa Bros., 124 
P.2d 277. 61 Cal.App.2d 173. 

Conn.—^Bundy v. Capitol Nat- Bank 
ft Trust Co.. 199 A. 661. 124 Conn. 
809. 

Ky.—Silver Fleet Motor Express v. 
Gilbert, 165 S.W.Id 841. 291 Ky. 
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fuse the jury by presenting conflicting rules.** This 
rule has been applied to an instruction which 
amounts to a preemptory direction of a verdict,** 
or assumes facts,** or excludes issues, defenses, or 
evidence,*5 or comments on the evidence,** ex¬ 
presses or indicates an opinion on the facts,or 
gives undue prominence to particular evidence.** 

b. Credibility of Witnesses 

An erroneous instruction on the credibility of wit* 
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neetes that Invades the province of the Jury may be 
cured by other instructions correctiy stating the law. 

An instruction on the credibility of witnesses that 
invades the province of the jury may, under the 
rules already stated, be cured by a charge clearly 
instructing that the jury are the exclusive judges 
of the weight and sufficiency of the evidence,** or 
by an instruction otherwise stating the correct 
rule of law,** providing the instructions as a series 


696—^Newport Dairy v. Shackel¬ 
ford, 88 S.W.2d 940. 261 Ky. 754. 
Mich.—^Karl v. New Tork Cent. R. Co., 
247 N.W. 716, 262 Mich. 457, certio¬ 
rari denied 64 S.Ct. 89. 290 U.S. 669, 
78 LEd. 578. 

Mo.—Boyer v. General Oil Products, 
App., 78 S.W.2d 460~-Counts v. 
Thomas, App., 63 S.W.2d 416. 

R.I.—W. C. Vlall Dairy v. Providence 
Journal Co.. 89 A.2d 839. 79 R.I. 
416. 

64 C.J. p 1004 note 43. 

48 . Ark.—^Holmes v. Metropolitan 
Life Ins. Co., 60 S.W.2d 667, 187 
Ark. 888. 

Cal.—Lopez v. Knig-ht, 263 P.2d 462, 
121 Cal.App.2d 387. I 

Conn.—Bundy v. Capitol Nat. Bank & j 
Trust Co., 199 A. 661, 124 Conn. ! 
309. ' 

Mo.—Boyer v. General Oil Products, 
App.. 78 S.W,2d 450. 

64 C/J. p 1004 note 44. 

43 . Oal.—Tuttle V. Crawford, 63 P.2d 
1128, 8 Cal.2d 126—^Fowler v. Al¬ 
len. 12*1 P,2d 41. 49 Cal.App.2d 214. 

Ga.—Gre6« v. Metropolitan Life Ins. 
Co., 21 atB.2d 466, 67 Ga-App. 620 
—Nationdtl^Sheet Metal Go. v. A A 
A Highway Express, 190 S.E. 383, 
66 GaApp. 393. 

Ind.—Southern Indiana Gas & Elec¬ 
tric Co. V, Storment, 188 N.E. 313, 
206 Ind. 26—Kraning v. Bloxson, 9 
N.K2d lot 103 Ind.App. €60. 

Mich.—LetAkle v. Bolce, 46 N.W.2d 
288, 329 Mich. 278. 

Okl.—City' of Duncan v. Canan, 82 p. 

2d 663, 183 Okl. 816. 

64 C.J. p 1003 note 36. 

44 . Ala.—^Abercrombie v. Martin & 
Hoyt Co.. 150 So. 497, 227 Ala 610. 

Ariz.—S. A. Gerrard Co. v. Frlcker, 
27 P.2d 678. 42 Ariz. 603. 

Cal.—Hardin v. San Jose City Lines, 
260 P.2d 63, 41 Cal.2d 432—Hatfield 
iv. Levy Bros., 117 P,2d 841, 18 Cal. 
2d 798 —House Grain Co. v. Finer- 
man & Sons, 263 P.2d 1034, 116 Cal. 
App.2d 485—Alvarez v. Van Camp 
Sea Food Co., 248 P.2d 943, 113 Cal. 
App.2d 647—Balkwill v. City of 
Stockton, 123 P.2d 696, 60 Cal.App. 
2d 661—Fowler v. Allen, 121 P.2d 
41, 49 Cal.App.2d 214—Hanson v. 
Reedley Joint Union High School 
Dist, 111 P.2d 416, 43 Cal.App.2d 
643—Hechler v. McDonnell, 109 P. 
2d 426, 42 CaI.App.2d 515. 


Ill.—Mills V, Chicago Transit Au¬ 
thority, 117 N.E.2d 401, 1 Ill.App.2d 
236—Curtis v. Lowe, 87 N.E.2d 866, 
338 Ill.App. 463. 

Ind.—Robertson Bros. Dept. Store v. 
Stanley, 90 NE.2d 809, 228 Ind. 
372—Prudential Ins. Co. of Ameri¬ 
ca V. Thatsher, 4 N.E.2d 674, 104 
Ind.App. 14. 

Ky.—Davis V. Bennett's Adm’r, 132 S 
W.2d 334, 279 Ky. 799. 

Mo.—Rhinelander v. St. Louis-San 
Francisco Ry. Co., 267 S.W.2d 656 
—Mueller V. Schien, 176 S.W.2d 449, 
352 Mo. 180—Brown v. Pennsyl¬ 
vania Fire Ins. Co., Philadelphia, 
App., 263 S.W.2d 893—Roth v. Roth, 
App., 142 S.W.2d 818—Phares v. 
Century Electric Co., App., 131 S.W. 
2d 879—Blunk V. Snider, APP., 129 
S.W.2d 1075, quashed on other 

[ grounds State ex rel. Snider v. 

! Shain, 137 S.W.2d 627, 345 Mo. 950— j 
White V. Hasburgh, App., 124 S.W. 
2d 660—Glader v. City of Richmond 
Heights, App., 121 S.W.2d 254—, 
Green v. Kansas City, App., 107 S. | 
W.2d 104—Timmons v. Kurn, 100 
S.W.2d 952, 231 Mo.App. 421—1 

Schaper v. Sayman, App., 61 S.W.2d ' 
379—Tibbe v. Sayman, App., 61 S. 
W.2d 376—Wilson v. Frankel, App., 
61 S.W.2d 363—Rhoades v. Alexan¬ 
der, App., 67 S.W.2d 736. 

Neb.—McDonald v. Wright, 262 N.W. 
411, 126 Neb. 871. 

Okl.—Stanollnd Oil & Gas Co. v. Cart¬ 
wright, 198 P.2d 737, 200 Okl. 633 
—Chicago, R. I- & P. Ry. Co. v. 
Odom, 61 P.2d 1M3, 178 Okl. 131 
—Oklahoma City v. Jones, 60 P.2d 
617, 177 Okl. 432. 

S.C.—Baynham v. State Highway De¬ 
portment of South Carolina, 187 S. 
E. 628, 181 S.C. 435. 

Va.—Carroll v. Hutchinson, 200 S.B. 
644, 172 Va. 43. 

64 C.J. p 1003 note 37. 

45. Mo.—Brown v. Pennsylvania 
Fire Ins. Co., Philadelphia, App., 
263 S.W.2d 893. 

64 C.J. p 1003 note 38. 

46. U.S.—Shanahan v. Southern Pac. 
Co., C.A.Cal., 188 F.2d 664. 

Ariz.—Pox Tucson Theatres Corpora¬ 
tion v. Lindsay, 56 P.2d 183, 47 
Ariz. 388. 

Mass.—Sylvia v. New York, N. H. & 
H. R, Co., 6 N.E.2d 369, 296 Mass. 
157. 


Mich.—Burpee v. Lane, 266 N.W. 484, 
274 Mich. 625. 

N.J.—Ivins V. Andres, 187 A. 385, 117 
N.J.Law 311. 

Okl.—Chicago. R. I. & P. Ry. Co. v. 

Odom. 61 P.2d 1083, 178 Okl. 131. 
Or. — Richer v. Burke, 34 P.2d 317, 
147 Or. 466. 

Wash.—Bnggs v. United Fruit & 
Produce, 119 P.2d 687, 11 Wash.2d 
466. 

64 C.J. p 1003 note 39. 

47. U.S.—Shanahan v. Southern 
Pac. Co., C.A.Cal.. 188 P.2d 664— 
Hupp Motor Car Corporation v. 
Wadsworth, C.C.A.Mlch, 113 F,2d 
827. 

Cal.—Hechler v. McDonnell, 109 P. 

2d 426, 42 Cal.App.2d 515. 

Ga.—American Surety Co. v. Smal- 
lon, 194 S.E. 35, 66 Ga.App. 746— 
Holmes v. Baldwin, 186 S.E. 679, 
63 GaApp. 526. 

Ind.—Prudential Ins. Co. of America 
V. Thatsher, 4 N.E.2d 674, 104 Ind. 
App. 14. 

Mass.—Farnum v. Bankers' & Ship¬ 
pers’ Ins. Co of New York, 183 NE. 

718, 281 Mass. 364. 

I Miss.—City of Natchez v. Kling, 67 
So.2d 878. 

Mo. —Roth v. Roth, App., 142 S.W,2d 
818. 

N.J.—Ivins V. Andres, 187 A. 385, 117 
N.J.Law 311. 

N.C.—Hoke V. Atlantic Greyhound 
Corp., 42 S.E.2d 593, 227 N.C. 412. 
Pa.—^Haenel v. R, C. McCarty Truck¬ 
ing Co., Com.PJ., 31 Erie Co. 440. 
S.C.—Charles v. Texas Co„ 18 S.E.2d 

719, 199 S.C. 156. 

64 C.J. p 1004 note 40. 

46 . Ark.—Moore & Brown v. Rea, 
288 S.W. 892, 172 Ark. 1177. 

Ohio.—Class v. Ball. 22 N.E.2d 141, 
60 Ohio App. 613. 

49 . U.S.—Provident Life & Acc. Ins. 
Co. V. Eaton, C.C.A.Va.. 84 F.2d 628. 

Cal.—Martin v. Los Angeles Turf 
Club, 103 P.2d 188, 39 Cal.App.2d 
338. 

Conn.—^Muchlsky v. Korzen, 180 A. 
691, 120 Conn. 686. 

Ga.— Haynes v. Phillips, 26 8.E.2d 
186, 69 Ga.App, 524. 

Pa.—Rosenberg v. Walker, 60 A.2d 
209. 355 Pa. 378. 

64 C.J. p 1004 note 46. 

50. Cal. — ^Newman v. Los Angeles 
Transit Lines, 262 P.2d 95, 120 Cal. 
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correctly state the law.W 

g 446. —— Damages and Amount of Recov¬ 
ery 

Erroneous tnstruetlons ss to damages or the amount 
of recovery may be cured by other instructions correctly 
atating the law. 


A particular instruction as to damages or the 
amount of recovery which, when standing alone, 
might be inaccurate or defective may, under the 
general rules already stated, supra § 441, be cured 
by other instructions correctly stating the law.B® 
For example, the other instructions given may cure 


APP.Zd 685—-Dodse v. San Diepo 
Elec. By. Co., 208 P.2d 87, 92 Cal. 
APP.2d 769--PhllllPS v. Southern 
Gallfomla EdLson Co., 72 P.2d 769. 
23 Cal.App.2d 222. 

Ill. Public Service Co. 
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Scavenger Protective Ass’a, 39 P. 
2d 209, 2 Cal.App.2d 624—Evans 
V. Mitchell, 38 P.2a 437, 2 Cal.App. 
2d 702— Thompson v. Boyer, App., 
21 P.2d 472. 

Colo.—Sherman v. Ross, 62 P.2d 1151, 
99 Colo. 364, 

Conn.—Schmeltz v. Tracy, 177 A- 620, 
119 Conn. 492—Fitzgerald v. Savin, 

174 A- 177, 119 Conn. 63. 

Fla.—Atlantic Greyhound Lines v. 
Lovett, 184 So. 133, 134 Fla. 605— 
Baggett V. Davis, 169 So. 372, 124 
Fla. 701. 

Ga-—^Tyson v. Shoemaker, 62 S.E.2d 
586, 83 Ga.App. 33, reversed on 
other grounds 65 S.E.2d 163, 208 
Ga. 28—Western & Atlantic R. R. 
V. Bnmett, 54 S.E.2d S57, 79 Ga. 
App. 530—Huell v. Southeastern 
Stages, 50 S.B.2d 745, 78 G«uApp.2d 
311—^Taylor v. Allen, 49 S.B.2d 
644, 77 Ga.App. $69— Biggs v. Wat¬ 
son, 47 S.E.2d 990, 77 Ga.App. 62— 
Georgia Power Co. v, CSlark, 25 S.B. 
2d 91, 69 Ga,App. 273—Lamb v, Lan¬ 
ders, 21 S.B.2d 321, «7 GeuApp. 588 
—^Pollard V. Gammon, 12 S,B.2d 
624, 63 OaA.pp. 862—Southern Ry. 
Co. V, Alexander, 7 S.E.2d 747, 62 
Ga-App. 67—State Highway Board 
V. Bridges, 3 S.E.2d 907, 60 GaApp. 
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damages generally,®® and in par- 

240—Georgia Power Co. v. Chap¬ 
man, 168 S.B. 134, 46 Ga.App. 589. 
Idaho.—^Hooton v- City of Burley, 219 
P.2d 651, 70 Idaho 369. 

Ill.—Central IH. Public Service Co. 
V. Lee, 98 N.E.2d 74$, 409 Ill, 19 
—^Kavanaugh v. Parret, 40 X.E.2d 
500, 379 Ill. 273—Miller v. Balti¬ 
more & O. S. W. B. Co., 70 N.E.2d 
263, 330 IlLApp. 129. 

Ind.—Guardian Life Ins. Co. of Amer¬ 
ica v. Barry, 32 N.E.2d 699, 109 
Ind.App. 286. 

Iowa,—Wilson v. Fleming, 31 N.W, 
2d 393, 239 Iowa 718, motion de¬ 
nied 32 N.W.2d 798, 239 Iowa 918 
—Smith V. Pine, 12 N.W.2d 236, 
234 Iowa 256—^Remer v. Takin 
Bros. Freight Lines, 297 N.W. 297, 
230 Iowa 290—^Yance v. Hoskins, 
281 N.W. 489, 225 Iowa 1108, 118 
A.L.R 1186—Maxwell v. Iowa State 
Highway Commission, 271 N.W. 
883, 223 Iowa 159, 118 A.L.R. 862 
—Hoeft V. State, 266 N.W. 571, 221 
Iowa 694, 104 A.L.R. 1005—Danner 

V. Cooper, 246 N.W. 223, 315 Iowa 
1354. 

Ky.—Vogt V. Keller. 159 S.W.2d 29, 
289 Ky. 486. 

La.—^Housing Authority of New Or¬ 
leans V. Oondolfo, 24 So.2d 78, 
208 La. 1065. 

Me.—^Reed v. Central Maine Power 
Co.. 172 A. 823, 132 Me. 476. 

Md.—'Schloss V. Silverman, 192 A, 
343, 172 Md. 632. 

Mich.—Winchester v. Chabut, 32 N. 

W. 2d 858, 321 Mich. 114—City of 
Allegan v. Vonasek, 245 N.W. 557, 
261 Mich. 16. 

Miss.—^Howell v. George, 30 So.2d 603, 
201 Miss. 783. 

Mo.—Counts V. Thompson, 222 S.W. 
2d 487, 359 Mo. 486—Petty v. Kan¬ 
sas City Public Service Go., 198 S. 
W.2d 684, 355 Mo. 824—Wild v. Pit- 
calm, 149 S.W.2d 800, 847 Mo. 915, 
certiorari denied Pitcairn v. Wild, 
62 S.Ct. 72, 314 U.S. 638, 86 L.Ed. 
512—Jones v. Chicago, B. & Q. R. 
Oo., 125 S.W.2d 6, 343 Mo. 1104— 
State ex rel. State Highway Com¬ 
mission v. Leftwich, App., 263 S.W. 
2d 74a—Valley v. Kansas City Pub¬ 
lic Service Co., App.. 259 S.W.2d 387 
—Hunt V. U. S. Fire Ins. Co. of N. 
Y., 193 S.W.2d 77 8, 239 Mo.App. 
626—Shipper v. Dr, C. M. Coe, Inc., 
App., 174 S.W.2d 887—Scott v. 
Kansas City Public Service Co., 
App., 115 S.W.2d 618—State ex reh 
State Highway Commission v. 
Ltndley, 113 S.W.2d 132, 232 Mo;. 
App. 831—Gazmaway v. 

App., 109 S.W.2d 
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ticular actions and with respect to particular issues, 
such as damages in actions for death,special dam¬ 
ages,®*^ punitive or exemplary damages,®® impair¬ 
ment of earning capacity,*® pain and suffering,'^® 


mental suffering,^^ loss of services,*^® loss of time,^* 
prospective damages,*^® increased damages due to 
malpractice,*^* life expectancy,^* mitigation of dam- 


Mlssouri Power & Liight Co., 96 B. 
W.2d 1074. 231 Mo.App. 265—Lyons 

V. St. Joseph Belt Ry. Co., 84 S.W. 
2d 933, 232 Mo.App. '676, certio¬ 
rari quashed State ex rel. St. Jo¬ 
seph Belt Hy. Co. v. Shain, 108 S. 

W. 2d 851, 341 Mo. 733—Mott v. 
Kansas City, App., 60 S.W.2d 736 
—Chicago, R. I. & P. Ry. Co. v. 
Hosman, 67 S.W.2d 434, 227 Mo. 
App. 669. 

Neh.—Crecelius v. Gamble-Skoamo. 
Inc., 13 N.W.2d 627, 144 Neb. 394 
--Vlthen V. Jensen, 268 N.W. 267, 
228 Neb. 188. 

N.J.—Tischler v. West Jersey & S. 

B. Co.. 166 A. 485, 110 N.J.Law 
478. 

N.C—Simmons ▼. North Carolina 
State Highway & Public Works 
Conunlsslon, 78 S.E.2d 808, 238 N. 

C. 682. 

Ohio.—Dietsch v. Burnside Motor 
Freight Lines, App.. 82 N.E.2d 669 
—Bana v. Pittsburgh Plate Glass 
Co., Columbia Chemical Division. 
App., 76 N.E,2d 626—Martin v. Cin¬ 
cinnati St Ry. Co.. 82 N.E.2d 786, 
61 Ohio App. 375. 

Okl.—Hancock v. Myers, 176 P.2d 820, 
168 Okl. 126—All Am. Bus Lines v. 
Saxon. 172 P.2d 424, 197 Okl. 896— 
Wilkerson v. Grand River Dam Au¬ 
thority, 161 P.2d 746, 196 Okl. <78 
—Grand River Dam Authority v. 
Martin. 138 P.2d S2. 192 Okl. 614— 
Labenne v. Kaufman, 89 P.2d 281, 
184 OU. 666—Pine v. Duncan, 66 F. 
2d 492, 179 Okl. 336. 

Or.—McKay v. Pacific Bldg. Materials 
Co., 68 P.2d 127, 166 Or. 678. 

R. I.—Grimes v. United Elec. Rys. Co., 
198 A. 740, 68 R.I. 4<8, 

S. C.—Crozler v. Charleston & W. C. 
Ry. Co., 71 S.E.2d 800, 222 S.C. 121 
—Charles v. Texas Co., 18 S.E.2d 
719, 199 S.C. 166. 

Tex.—Texas & N. O. R. Co. v. Coe, 
Civ.App., 102 S.W.2d 466, error dis¬ 
missed. 

Utah.—^Bruner v. McCarthy, 142 P.2d 
<49, 105 Utah 899, certiorari dis¬ 
missed McCarthy v. Bruner, 66 S. 
Ct. 126, 823 U.S. 673. 89 L.Ed. 647. 
Va.—Trl-State Coach Corp. v. Walsh, 
49 S.E.2d 363, 188 Va. 299. 

Wash.—Girardl v. Union High School 
Dist., No. 1, Skagit County, 93 P, 
2d 298. 200 Wash. 21. 

64 C.J. p 1006 note 63. 

68. Cal.—Sumrall v. Butler, 227 P. 

2d 881. 102 Cal.App.2d 615. 

Ga.—Southern Ry. Co. v. Lee. 200 S. 
E. 669, 59 Qa.App. 316—Atlantic 
Coast Line R. Co. v. McDonald, 179 
S.E. 185, 60 Ga.App. 866, certiorari 
denied '66 S.Ct. 143, 296 U.S. <21, 
80 L.Bd. 441—Western & A R. R. 


Bennett, 171 S.E. 187, 47 Ga.App. 
629. 

Ind.—^Keeshln Motor Exp. Co. v. Sow¬ 
ers. 48 N.E.2d 459, 221 Ind. 440— 
Hough V. Miller, 44 N.E.2d 228, 
112 Ind.App. 138. 

Mich.—^Delfosse v. Bresnahan, 9 N.W. 

2d 866, 305 Mich. 621. 

Mo.—Sibert v. Litchfield & M. Ry. 
Co.. 169 S.W.2d 612—Dove v. Staf¬ 
ford, 91 S.W.2d 161, 230 Mo.App. 
241—Hinds V. Chicago. B. & Q. R. 
Co., App.. 85 S.W.2d 166. 

N.J.—^Tischler v. West Jersey & S. R. 

Co., 166 A 486, 110 N.J.Law 473. 
N.C.—Tost V. Hall. 64 S.E.2d 654. 238 
N.C. 463. 

Ohio.—Chowning v. Ajax Motor Serv¬ 
ice, 21 N.E.2d 1021, 60 Ohio App. 
470. 

Okl.—Southwest Stone Co. v. Hughes. 

177 P.2d 489, 198 Okl. 257. 

64 C.J. p 1006 note 64. 

67. Conn.—Schmeltz v. Tracy, 177 A. 

'620. 119 Conn. 492. 

64 C.J. p 1006 note 66. 

6& Md.—Schloss V. Silverman. 192 
A 343, 172 Md. 632. 

Mo.—Lyons v. St. Joseph Belt By. 
Co.. 84 S.W.2d 933, 232 Mo.App. 675. 
certiorari quashed State ex rel. St. 
Joseph Belt Ry. Co. v. Shain, 108 
S.W.2d 861, 341 Mo. 733. 

S.C.—Charles v. Texas Co., 18 S.E.2d 
719, 199 S.C. 156. 

Va.—Tri-State Coach Corp. v. Walsh, 
49 S.E.2d 3<3, 188 Va. 299. 

64 C.J. p 1005 note 66. 

69. Cal.—^Lindemann v. San Joaquin 
Cotton Oil Co.. 65 P.2d 870. 6 Cal. 
2d 480—^White v. Barker Bros., 55 
P.2d 248, 12 Cal.App.2d 164. 

Mich.—^Winchester v. Chabut, 82 N. 

W.2d 358, 321 Mich. 114. 

Mo.—Wild V. Pitcairn, 149 S.W.2d 
800, 347 Mo. 9r5, certiorari denied 
Pitcairn v. Wild, 62 S.Ct. 72, 314 
U.S. '638, 86 L.Ed. 612. 

Ohio.—^Dietsch v. Burnside Motor 
Freight Lines, App., 82 N.E.2d 559 
—Martin v. Cincinnati St. By. Co., 
22 N.E.2d 735, 61 Ohio App. 376. 
Tex.—Texas & N. O. R. Co. v. Coe, 
Clv.App.. 102 S.W.2d 466, error 
dismissed. 

Utah,—Bruner v. McCarthy, 142 P.2d 
649, 106 Utah 399. certiorari dis¬ 
missed McCarthy v. Bruner, 66 S. 
Ct. 126, 323 U.S. 673, 89 L.Ed. 647. 
64 C.J. p 1006 note 67. 

70. U.S.—^Robak v. Pennsylvania R. 
Co.. C.APa., 178 P.2d 486. 

Ala.—^Van Antwerp Realty Corp. v. 

Walters, 43 So:2d 537, 263 Ala. 187. 
Fla.—^Atlantic Greyhound Lines v. 
liOvett, 184 So. 138, 184 Fla. 605 
•—^Baggett V. Davis, 169 So. 372, 
124 Fla. 70L 


I Ga,—Georgia Power Co. v. Clark, 26 
S.E.2d 91, 69 Ga.App. 273. 

Ill.—^Kavanaugh v. Parret, 40 N.B.2d 
600, 379 Ill. 273. 

Mo.—Wild V. Pitcairn, 149 S.W.2d 
800, 347 Mo. 915, certiorari denied 
Pitcairn v. Wild. 62 S.Ct. 72, 814 
U.S. <38, 86 L.Ed. 612—Shipper v. 
Dr. C. M. Coe. Inc., App., 174 S.W. 
2d 887. 

Ohio.—^Dietsch v. Burnside Motor 
Freight Lines, App.. 82 N.E.2d 559. 
64 C.J. p 1006 note 68. 

71. Ala.—Van Antwerp Realty Corp. 
V. Walters, 43 So.2d 637, 253 Ala. 
187. 

Fla.—^Atlantic Greyhound Lines v. 

Lovett. 184 So. 133. 134 Fla. 505. 
Ohio.—Dietsch v. Burnside Motor 
Freight Lines, App.. 82 N.E.2d 659. 
64 C.J. p 1006 note 69. 

72. Mo.—^Hauaherr v. Kansas City 
Public Service Co., App., 268 S.W.2d 
433. 

Pa.—Samarra v. Allegheny Valley 
St. Ry. Co.. 86 A 287, 238 Pa. 469. 

78. Cal.—^Harris v. Security Trust it 
Savings Bank of San Diego, 26'6 P. 
2d '566, 122 Cal.App.2d 612. 

Iowa.—^Danner v. Cooper, 246 N.W. 

223, 215 Iowa 1364. 

S.C.—Southern v. Cudahy Packing 
Co., 169 S.E. 32, 160 S.C. 496. 

74. U.S.—Turner County, S. D. v. 
Miller, C.AS.D., 170 F.2d 820, cer¬ 
tiorari denied 69 S.Ct. 666, 336 U.S. 
926, 93 L.Ed. 1087. 

Colo.—Sherman v. Ross, 62 P.2d 1161, 
99 Colo. 364. 

Ill.—Kavanaugh v. Parret, 40 N.E.2d 
600, 379 Ill. 273. 

Iowa.—Smith v. Pine, 12 N.W.2d 236, 
234 Iowa 256. 

Mo.—Wild V. Pitcairn, 149 S.W.2d 
800, J47 Mo. 9r5, certiorari denied 
Pitcairn v. Wild, 62 S.Ct. 72, 314 
U.S. 638, 86 L.Ed. 512. 

Neb.—Crecelius v, Oajnble-Skogmo. 

Inc., 13 N.W.2d 627, 144 Neb. 394. 
Ohio.—^Dietsch v. Burnside Motor 
Freight Lines, App.. 82 N.E.2d 659 
—Martin v, Cincinnati St. Ry. Co., 
22 N.E.2d 736. 61 Ohio App. 375. 
Utah.—^Bruner v. McCarthy, 142 P. 
2d 649, 105 Utah 399, certiorari dis¬ 
missed McCarthy v. Bruner, 65 S. 
Ct. 126, S23 U.S. 673, 89 L.Ed. 647. 

64 C.J. p 1006 note 72. 

75. Ind.—Stamets v, Wilson, 164 N. 

E. 300, 89 Ind.App. 403. 

Mo.—Shipper v. Dr. C. M. Coe, Inc., 
App., 174 S.W.2d 887. 

76. Cal.—Sumrall v. Butler, 227 P, 
2d 881, 102 Cal.App.2d 616, 

Ga.—^Atlantic Coast Line R, Co. v. 
McDonald, 179 S.E. 186, 60 OaJlPifc 
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agesj*^ market valued* loss of profits,79 and duty 
to minimize damages.®® 

Exceptions to rule. The error is not cured unless 
the instructions as a series state the law correct¬ 
ly,®^ and merely giving a correct instruction will 
not cure the error in an instruction with which it 
conflicts.®^ 


TRIAL §§ 446-447 

§ 447. _ Definition and Application of 
Terms 

An Instruction which Is erronoous becauso omittina 
to define or apply, or which erroneousiy defines or ap¬ 
plies, a particular term or phrase may be cured by other 
instructions correctly stating the law. 

An instruction which is erroneous because omit¬ 
ting to define or apply,®® or which erroneously de- 


8'56, certiorari denied 66 S.Ct. 143, 
296 U.S. 621, 80 L.Ed. 441. 

Idaho.—Hooton v. City of Burley, 
219 P.2d 661, 70 Idaho 369. 

Mich.—^Winchester v, Chabut, 32 N. 

W.2d 358, 321 Mich. 114. 

Mo.—Dove V. Stafford. 91 S.W.2d 161. 
230 Mo.App. 241. 

N.J.—Tischler v. West Jersey & S. 

R, Co., 166 A. 486, 110 N.J.Law 473. 
Or.—McKay v. Pacific Bldj?. Materi¬ 
als Co., '68 P.2d 127, 156 Or. 578. 

Wash.—Girardi v. Union High School 
Dist., No. 1, Skagit County, 93 P.2d 
298, 200 Wash. 21. 

64 C.J. p 1006 note 74. 

77. N.Y.—Keller v. American Bot¬ 
tlers' Pub. Co., 125 N.Y.S. 212, 140 
App.Div. 311. 

78. Arlz.—Mandl v. City of Phoenix, 
18 P.2d 271. 41 Arlz. 351. 

Iowa—^Wilson v. Fleming, 31 N.W,2d 
893, 289 Iowa 718, motion denied 32 
N.W.2d 798, 239 Iowa 918—Hoeft v. 
State, 266 N.W. 671, 221 Iowa 694, 
104 AL.R. 1008. 

Leu—Housing Authority of Now Or¬ 
leans V. Gondolfo, 24 So.2d 78, 208 
La. 1065. 

Me.—Reed v. Central Maine Power 
Co., 172 A. 823, 132 Me. 476. 

Mo.—State ex rel. State Highway 
Commission v. Leftwlch, App„ 263 

S. W.2(i 742—Chicago. R, 1. & P. 
Ry. Co. V. Hosman, 67 S.W.2d 434, 
227 Mo.App. 669. 

Ohio.—Bana v. Pittsburgh Plate 
Glass Co., Columbia Chemical Divi¬ 
sion. App., 76 N.E 2d 625. 

Okl.—Wllkerson v. Grand River Dam 
Authority, 161 P.2d 745, 19'6 Okl. 
€78. 

64 C.J. p 1006 note 76. 

79. III.—Gist V. Wyoming Land & 
Irr. Co., 208 Ill.App. 202. 

80. Cal.—House Grain Co, v. Fln- 
erman & Sons, 263 P.2d 1034, 116 
CaI.App.2d 485. 

S.C,—Heath v. Postal Telegraph-Ca¬ 
ble Co., 69 S.E. 283, 87 S.C. 219. 

81. U.S.—Callen v. Pennsylvania R. 
Co., C.C.A.Pa., 162 F.2d 832, affirm¬ 
ed 68 S.Ct. 296, 332 U.S. 626, 92 
L.Ed. 242. 

Ga.__Mell v. Mell, 9 S.E.2d 756, 190 
Ga. 508—^Brosnan v. Long, 44 S.E. 
2d 809, 76 Ga.App. 837—Southern 
Ry. Co. V. Alexander, 2 S.E.2d 
219, 69 Ga.App. 862. 

Ind.—L. S. Ayres & Co. v. Hicks, 41 
N,E.2d 196, 220 Ind. 86—Neal v. 
Stafford, 18 N.E.2d 960, 106 Ind, 


App. 189—Northern Indiana Public 
Service Co. v. Robinson, 18 N.E.2d 
933, 106 Ind.App. 210. 

Iowa.—Kohl V. Arp, 17 N.W.2d 824. 
236 Iowa 31, 169 A.L.R. 1067—Des¬ 
mond V. Smith, 257 N.W. 643, 219 
Iowa 83. 

Ky.—Hines v. Gibson. 264 S.W.2d 64 
—A. L. Dodd Trucking Service v. 
Ramey, 194 S.W.2d 84. 302 Ky. 116. 

Miss.—Boston Ins. Co. v. Wade, 35 
So.2d 523, 203 Miss. 469. 

Mo.—Hiss & Co. V. Wallace, 171 S, 
W.2d 641, 360 Mo. 1208, 151 A.L.R. 
512—State ex rel. State Highway 
Commission v. McCann, App,, 248 
SW.2d 17. 

Neb.—^Nelson v. Wlepen, 48 N.W.2d 
387, 154 Neb. 468. 

N.Y.—Kupfer v. Brooklyn Daily Ea¬ 
gle, 293 N.Y.S. 186, 250 App.Div. 
19—Sherry v. Pennsylvania H. Co., 
290 N.Y.S, 17, 248 App.Div. 439— 
Rella V. National City Bank of 
New York, 271 N.Y.S. 61, 240 App. 
Dlv. 613. 

N.C.—Rogers v. Southeastern Const. 
Co., 199 S.E. 41, 214 N.C. 269—Pem¬ 
berton V. City of Greensboro, 181 S. 
B. 268, 208 N.C. 466. 

Pa.—Littman v. Bell Telephone Co. 
of Pennsylvania, 172 A. 687, 316 
Pa. 370. 

Tex.—City of Beaumont v. Wiggins, 
Civ.App., 136 S.W.2d 260, error dis¬ 
missed, judgment correct—Bur- 
11 ngton-Rock Island R. Co. v, Elli¬ 
son, Civ.App., 134 S.W.2d 306, er¬ 
ror refused. 

Vt.—Wing V. Chapman, 49 Vt. 33, 

64 C.J. p 1006 note 79. 

82. Ala.—Schock v. Bear, 36 So.2d 
97, 260 Ala. 629 —Lehigh Portland 
Cement Co. v. Sharit, 173 So. 386, 
234 Ala. 40. 

Mo —State ex rel. State Highway 
Commission v. McCann, App., 248 
S.W.2d 17—State ex rel. State 
Highway Commission v. Schwer, 
App., 84 S.W.2d 641, followed in 84 
S.W 2d 643—State ex rel. State 
Highway Commission v. Williams, 
App., 69 S.W.2d 970—State ex rel. 
State Highway Commission v. 
Blobeck Inv. Co., APP., 63 S.W.2d 
448—State ex rel. State Highway 
Commission v. Sharp, App., 62 S. 
W.2d 928. 

N.Y. — Bitterman v. Gluck. O' N.Y.S.2d 
1007, 256 App.Div. 336. 

N.C.—Blaine v. Lyle, 196 S.E. 883, 
213 N.C. 629. 

64 C.J. p 1008 note 80—17 C.J. p 1073 
note 84. 
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83. Ala.—Nauvoo Black Creek Coal 
Co, V. Johnson, 160 So. 242, 230 
Ala. 174. 

Conn.—Pardo v. Kaczorowskl, 32 A.2d 
643, 130 Conn. 182. 

Idaho.—Jones v. Mikesh, 96 P.2d 575, 
60 Idaho 680. 

Ill.—Perry v. Nevln Hotel Co., 109 
N.E 2d 810, 349 Ill.App. 22. 

Ind.—Powell v. Ellis, 105 N.E.2d 348. 
122 Ind.App. 700. 

Iowa.—Boyle v, Bornholtz, 276 N.W. 
479. 224 Iowa 90, 

Ky,—^^tna Life Ins. Co. v. Shemwell, 
116 S.W.2d 328, 273 Ky. 264. 

Miss.—City of Meridian v. King, 11 
So.2d 206, 194 Miss. 162. suggestion 
of error overruled 11 So.2d 830, 194 
Miss. 162—Curry v. Lucas, 180 So. 
397, 181 Miss. 720. 

Mo.—Maryland Cas, Co. v. Spitcauf- 
Bky, 178 S.W.2d 868, 362 Mo. 647 
—Taylor v. Cleveland, C., C. & St. 
L. Ry. Co.. 63 S.W.2d 69, 333 Mo. 
650, certiorari denied Cleveland, C., 
C, & St. L. Ry. Co. v. Taylor, 64 
S.Ct. 121, 290 U.S. 686. 78 L.Ed. 
690—Szuch V. Nl Sun Lines, 58 S. 
W.2d 471, 332 Mo. 469—Hoeffner v. 
Western Leather Clothing Co., APP., 
161 S.W.2(i 722—propst V. Capital 
Mut, Ass'n, 124 S.W.2d 616, 238 Mo. 
App, 612—Stewart v. St. Louis Pub¬ 
lic Service Co.. ApP., 75 S.W.2d 634 
—Pritchett v. Northwestern Mut, 
Life Ins. Co., 73 S.W.2d 815, 228 
Mo.App. 661—^Porter v. E<iultable 
Life Assur. Soc. of U. S., App.. 71 
S.W.2d 766. 

Neb,—Reinhardt v. Menssen, 271 N. 

W. 442, 132 Neb. 207. 

N.D.—Redahl v. Stevens. 250 N.W. 
634, 64 N.D. 164. 

Or.—Stuart v. Occidental Life Ins. 

Co.. 68 P.2d 1037, 166 Or, 622. 

Po.—Nathan v. McGinley, 19 A,2d 
917, 342 Pa, 12—^Rudy v. New York 
Life Ins. Co., 12 A.2d 495, 139 Pa. 
Super. 517. 

Tenn.—Mutual Life Ins. Co. of New 
York V. McDonald, 150 S.W.2d 715, 
26 Tenn. App. 60—Goodman v. 

Hicks, 16 Tenn.App. 231. 

Tex.—Texas Cities Gas Co. v. Dick¬ 
ens. Civ.APP.. 156 S.W.2d 1010, af¬ 
firmed 168 S.W.2d 208, 140 Tex. 483 
—City of Terrell v. Howard, Civ. 
App., 86 S.W.2d 283. reversed on 
other grounds 111 S.W.2d 692. 180 
Tex. 459. 

Wash.—Girardi v. Union High School 
Dist. No. 1. Skagit County, 98 P.2d 
298, 200 Wash. 21. 
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fines or applies, a particular term or phrase^^ may, 
under the general rules already considered, supra § 
441, be cured by another instruction, provided the 
instructions as a series correctly state the law,®^ 
and do not tend to confuse the jury by inconsistent 
statements of the law.86 


These rules have been applied to instructions de¬ 
fining, or omitting to define, “accommodation par- 
ty^”87 “account stated,“88 “act of God,“89 “assump¬ 
tion of risk,“99 “contributory negligence,“9i “good 
faith,“92 “guest,“93 “inevitable accident,“94 “inter¬ 
state commerce,“95 “last clear chance,“96 “libel,“97 
“malice” and “malicious,“93 “market value,“99 


W.Vo, —Smith V. City of Bluefleld, 65 
S.B.2d 392. 132 W.Va. 38. 

64 C.J. p 1006 note 81, 

Si. U.S.—U. S. V. Calvey, C.C.A.Pa,, 
110 F.2d 327—Fidelity & Deposit 
Co. of Maryland v. Bates. C.C.A. 
Iowa. 76 F.2d 160—U. S. Potash Co. 
V. McNutt. C.C.A.N.M,, 70 F.2d 126, 
costa taxed 70 F.2d 1003. 

Ala.—New York Life Ins. Co. v. 
Jones, 17 So.2d 879, 31 Ala-App, 
417, reversed on other grrounds 17 
So.2d 883, 245 Ala. 247. 

Ark.—Missouri Pac. R. Co. v. Hun- 
nlcutt, 104 S.W.2d 1070, 193 Ark. 
1128. 

Cal.—^Blttman v. Courlngrton, 194 P. 
2d 43, 86 Cal.App.2d 213—Wilson 
V. Loustalot, 193 P.2d 127, 86 Cal, 
App.2d 316—Hill V, Nelson, 162 P.2d 
927. 71 Cal.App.2d 628—Hill v. New 
York Life Ins. Co., 101 P.2d 762, 38 
Cal.App,2d 627—Purcell v. Gold- 
berj;, 93 P.2d 678, 34 Cal.App.2d 344 
—O’Donnell v. Market St. Ry. Co., 
86 P.2d 1077, 30 Cal.App.2d 630— 
Fitzpatrick v, Clark, 80 P.2d 183, 
26 Cal.App.2d 710—Creamer v. Cer- 
rato, App., 86 P.2d 1094, 1 Cal.App. 
2d 441. 

Colo.—Maloney v. Jussel, 241 P.2d 
862, 126 Colo. 125. 

Ga.—Bradley v, Thompson, 44 S.E.2d 
898, 202 Ga 786—Franklin v. First 
Nat. Bank, 200 S.B. 679. 187 Ga. 268 
—Foremost Dairy Products v. Saw¬ 
yer, 196 S.E. 436, 186 Ga. 702—1 
Scott V. Wimberly, 195 S.E. 866, 
186 Qa 661—Hatcher v. Bray, 77 
S.E.2d 64, 88 GaApp. 344—Bailey 
V. Atlanta Gas Light Co., 197 S.B. 
911, 68 GaApp. 78—Metropolitan 
Life Ins. Co. v. Pack, 176 S.E. 119, 
49 GaApp. 635. 

Idaho.—Pulgham v. Gatfleld, 241 P.2d 
824, 72 Idaho 367. 

Ill.—Sourlan v. Jones, 112 N.E.2d 920, 
860 Ill.App. 365. 

Ind—Kempin v. Mardis, 111 N.E.2d 
77, 123 Ind.App. 546—Huntington v. 
Hamilton. 73 N.E.2d 352, 118 Ind. 
App, 88—Marlon County Const. Co. 
V. Klmberlin, 184 N.E. 674, 96 Ind. 
App. 145. 

Iowa.—Johnson v. Marshal], 4 N.W.2d 
369, 232 Iowa 299—Witt v. State, 
272 N.W. 419. 223 Iowa 156—Den¬ 
nis V. Merrill, 257 N.W. 822, 218 
Iowa 1259. 

Kan.—Glltner v. Stephens, 200 P.2d 
290, 166 Kan. 172. 

Ky.—Watkins, Inc., v. Cochran, 168 
S.W.2d 361, 292 Ky. 846—^tna Life 
Ins. Co. of Hartford, Conn., v. 
Wells, 72 S.W.2d 33, 254 Ky. 660. 


Mich.—In re Munro’s Estate, 296 N, 
W. 667. 29C Mich. 80. 

Minn.—Erickson v. Husemoller, 253 

N. W. 361, 191 Minn. 177. 

Mo.—Moritz v. Kansas City Star Co., 
268 S.W,2d 683—Cruce v. Gulf, M. & 

O. R. Co.. 238 S.W2d 674, 361 Mo. 
1138—State ex rel. State Highway 
Commission v. Williams, App., 263 
S.W.2d 444—Gerstner v. Llthocraft 
Studios, Inc., App., 268 S.W.2d 250 
—Hussey V. Ellerman. App., 215 S. 
W.2d 38—Consolidated School Dist. 
No. 2 of Clinton County v. O’Mal¬ 
ley. App., 126 SW.2d 818, 343 Mo. 
1187—Carl r. Ellis, App., 110 S.W. 
2d 806. 

Neb —Snyder v. Farmers Irr. Dlst., 61 
N.W 2d 557, 157 Neb. 771. 

N.C.—In re Kestler's Will, 44 S E 2d 
867, 228 N.C. 215—Carroll v. Caro¬ 
lina Cae. Ins. Co.. 42 S.E.2d 607, 227 
N.C. 466—Gillla v. Great Atlantic 
& Paclflc Tea Co.. 27 S E.2d 283, 223 
N.C. 470, 150 A.LR. 1330. 

N.D.—Reuter v. Olson, 69 N.W. 2d 830. 
Ohio.—Curls v. Lenox Garage Co., 40 
N.E 2d 213. 68 Ohio App. 285. 

Or.—Whitehead v. Montgomery Ward 
& Co., 239 P.2d 226. 194 Or. 106— j 
Stuart V Occidental Life Ins. Co., 
68 P.2d 1037, 156 Or. 622. 

R. I.—Guadagno v. Folco, 6 A.2d 460, 
62 R 1. 404. 

S. C.—Byus V. Eason, 182 S.B. 442, 
178 S.C. 176—Salley v. Western 
Mut. Fire Ins. Co., 181 S.E. 74, 177 
S.C. 168. 

Tenn.—Highland Coal & Lumber Co. 

V. Cravens, 8 Tenn.App. 419. 

Tex.—^Austin St. Ry. Co. v. Oldham, 
Clv.App., 109 S.W.2d 236, error re¬ 
fused — Jones V. Mcllveene, Civ. 
App., 105 S.W.2d 603, error dis¬ 
missed. 

Va.—Montgomery Ward & Co. v. 

Nance. 182 S.E 264, 166 Va. 363. 
Wash.—Sova v. First Nat. Bank of 
Perndale, 138 P.2d 181, 18 Wash.2d 
88—Sears v. International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Stablemen and Helpers of America, 
Local No. 524, 112 P.2d 860, 8 Wash. 
2d 447. 

Wis.—Fischer v. Harmony Town Ins, 
Co., 24 N.W.2d 887, 249 Wls. 438, 
64 C.J. p 1006 note 82. 

85. Ga.—Travelers Ins. Co. v. Hill, 
46 S.B.2d 765, 76 Ga.App. 640— 
Metropolitan Life* Ins. Co. v. Dan¬ 
iel, 6 S.E.2d 681, 61 Qa.App. 90. 

Ill.—^Keehn v. Braubach, 30 N.E.2d 
156, 307 Ill.App. 339. applying South 
Dakota law. 

64 C.J. p 1007 note 84. 
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86. Cal.—^Dark v. Prudential Ins. Co. 
of America, 40 P.2d 906, 4 Cal.App. 
2d 338. 

Mich.—Sweezy v. Collins Northern 
Ice Co., 137 N.W. 84, 171 Mich. 75. 
Mo. — Young V. Anthony, 248 S.W.2d 
864. 

87. Mo.—^Dlckherber v. Turnbull, 
App., 31 S.W.2d 234. 

88. Mo.—Gerstner v. Llthocraft Stu¬ 
dios, Inc., App., 268 S.W.2d 250. 

89. Neb.—Snyder v. Farmers Irr 
Dist., 61 N.W.2d 567, 157 Neb. 771, 

90. Mo.—^Moran v. Atchison, T. & S, 
F. Ry. Co.. 48 S.W.2d 881, 330 Mo. 
278, certiorari denied 53 S.Ct. 21, 
287 U.S. 621, 77 L.Ed. 639. 

91. Cal.—Creamer v. Cerrato, 36 P. 
2d 1094. 1 Cal.App.2d 441. 

Conn.—Pardo v. Kaczorowski, 32 A-2d 
643, 180 Conn. 182. 

Kan.—Glltner v. Stephens, 200 P.2d 
290. 166 Kan. 172. 

N.D.—Reuter v. Olson, 69 N.W.2d 830. 
Pa—Nathan v. McGinley, 19 A.2d 917, 
342 Pa. 12. 

64 C.J. p 1007 note 88. 

92. Mo.—Maryland Cas. Co. v. Splt- 
caufsky, 178 S.W.2d 368, 362 Mo. 
647. 

93. Ind.—Kempin v. Mardis, 111 N.E. 
2d 77, 123 Ind. 646. 

94. Conn.—Brown v. Page, 119 A. 44, 
98 Conn. 141. 

95. Ark.—Missouri Pac. R, Co. v. 
Hunnlcutt, 104 S.W.2d 1070, 193 
Ark. 1128. 

96. Tenn.—Goodman v, Hicks, 16 
Tenn.App. 231. 

97. Mo.—Moritz v. Kansas City Star 
Co., 258 S.W.2d 683. 

98. Mo.—Hussey v. Ellerman, App., 
215 S.W.2d 38—Hoeffner v. West¬ 
ern Leather Clothing Co., App., 161 
S.W.2d 722—Pritchett v. North¬ 
western Mut. Life Ins. Co., 78 S. 
W.2d 816, 228 Mo.App. 661. 

Va .—Montgomery Ward A Co. v. 

Nance, 182 S.E. 264, 166 Va. 368. 

64 C.J. p 1007 note 90. 

<*]U:alice in law'* 

Where jury In action for alienation 
of affections of plaintiff’s husband 
were fully instructed on “malice in 
fact” as defined by Penal Code, and 
other elements necessary to recov¬ 
ery of punitive damages, instruction 
giving a broad and general definition 
of “malice In law,” If erroneous, was 
harmless.—^Fitzpatrick v. Clark, SO 

P.2d 183, 26 Cal.App,2d 710. 

99. Mo.—Consolidated School Dist. 
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TRIAL § 447 

“negligence,”^ “prima facie,”* “probable cause,”* I tamentary capacity,”^ “totally disabled,”* “trusts,”* 
“proximate cause,”* “seduction,”* “slander,”® “tes- I “waiver,”^0 and various other terms.^l 


No. 2 of Clinton County v. O’Mai- i 
ley. 126 S.W.2d 818. 343 Mo. 1187. I 
N.C.—^Western Carolina Power Co. v. 
Hayes, 136 S.B. 363, 193 N.C. 104. ] 

1. Miss. — City of Meridian v. King, : 
11 So.2d 205, 194 Miss. 162, sugges¬ 
tion of error overruled 11 So.2d 830, 
194 Miss. 162. 

Mo.—Cruce v. Gulf, M. & O. R. Co., , 
238 S.W.2d 674, 361 Mo. 1138— 
Szuch V. Ni Sun Lines, 68 S.'W.2d 
471, 332 Mo. 469—Fisher v. Duster, 
App., 246 S.W.2d 172—Stewart v. 
St. Louis Public Service Co., App., 
76 S.W.2d 634. 

Pa.—Nathan v. McQinley, 19 A.2d 
917, 342 Pa. 12. 

Tex.—Austin St. Ry. Co. v. Oldham. 
Civ.App., 109 S.W.2d 236, error re¬ 
fused. 

64 C.J. p 1007 note 92. 

tkTouM aegUgenoe 

Ga.—Hatcher v. Bray, 77 S.E,2d 64, 
88 Ga.App. 344. 

Ill.—Keehn v. Braubach, 30 N.E.2d 
166, 307 Ill.App. 339, applying South 
Dakota law. 

8 , Idaho.—Jones v. Mikesh, 96 P.2d 
675, 60 Idaho 680. 

8. III.—Burch V. Lockwood. 247 Ill. 
App. 66. 

Mo.—Pritchett v. Northwestern Mut. 
Life Ins. Co.. 73 S.W.2d 815. 228 
Mo.App. 661. 

N.D.—Redahl v. Stevens, 250 N.W. 
534, 64 ND. 164. 

4. Ark.—Gantt v. Slssell, 263 S.W.2d 
916. 

Cal.—Purcell v. Goldberg, 93 P.2d 678, 
34 Cal.App 2d 344. 

Colo.—Maloney v. Jussel, 241 P.2d 
862, 126 Colo. 126 

Ill.—Sourlan v. Jones, 112 N.E,2d 
920, 350 lU.App. 365. 

Iowa.—Dennis v, Merrill, 267 N.W, 
322, 218 Iowa 1259. 

Mo.—State ex rel, Sappington v. 
American Surety Co. of New York, 
App., 41 S.W.2d 966, 

N.D.—Reuter v. Olson, 69 N.W.2d 
830. 

Ohio.—Curls V. Lenox Oarage Co., 40 
N.E,2d 213, 68 Ohio App. 285. 

*xr«w aad ladepeadeat cause** 

(1) Failure of court to mention 
“new and independent cause” in Its 
definition of “proximate cause" was 
not error, if evidence raised issue of 
new and independent cause, where 
court defined such term in the next 
succeeding paragraph of his charge, 
and in the next succeeding paragraph 
defined legal terms “new” and “inde¬ 
pendent.”—Jones v. Mcllveene, Tex. 
Civ.App., 106 S.W.2d 603, error dis¬ 
missed. 

(2) In city fireman’s action against 
gas company for injuries caused by 
explosion of natural gas escaping in¬ 


to burning building, instruction defin¬ 
ing new and independent cause was 
not objectionable because of failure | 
to Include word “omission” in view 
of definition by court of new and in¬ 
dependent force In which it was stat¬ 
ed that by such term was meant an 
event, since the word “event” is broad 
enough to include an omission.—Tex¬ 
as Cities Gas Co. v. Dickens, Civ. 
App., 166 S.W.2d 1010, affirmed 168 

S.W.2d 208, 140 Tex. 433. 

(3) In personal injury suit, failure 
to embrace term “new and independ¬ 
ent cause" in definition of “proximate 
cause" was harmless, where court 
gave correct definition of “new and 
Independent cause” and applied effect 
of definition in submitting special 
issue, and where only issue of “new 
and Independent cause” was concrete¬ 
ly submitted to jury.—City of Terrell 
V. Howard. Civ.App., 85 S.W.2d 283, 
reversed on other grounds 111 S.W. 
2d 692. ISO Tex. 459. 

“Bemote oaiue” and **m«re condition** 
In motorists' action for injuries re¬ 
sulting from Intersectional collision, 
alleged error of trial court in failing 
to define terms “remote cause" and 
“mere condition” used in an instruc¬ 
tion was harmless, where trial court 
defined “negligence” and “proximate 
cause,” and stated necessity of prov¬ 
ing proximate cause by a preponder¬ 
ance of the evidence.—Glrardl v. Un¬ 
ion High School Diet. No. 1, Skagit 
County, 93 P.2d 298, 200 Wash. 21. 

5. R.I,—Guadagno v. Folco, 6 A.2d 
460, 62 R.I. 404. 

6. N.C.—Gillls V. Great Atlantic & 
Pacific Tea Co., 27 S.E.2d 283, 223 
N.C. 470, 160 A.L.R, 1330. 

7. Ga.—Franklin v. First Nat. Bank, 
200 S.E. 679, 187 Ga. 268—Scott v. 
Wimberly, 196 S.B. 865, 185 Ga. 661. 

Ind.—Huntington v. Hamilton, 73 N. 

E.2d 362, 118 Ind.App. 88. 

Mo.—Carl v. Ellis, App., 110 S.W.2d 
805. 

N.C.—In re Kestler’s Will, 44 S.E. 2d 
867, 228 N.C. 215. 

& U.S.—U. S. V. Calvey, C,C.A.Pa., 
110 F.2d 827. 

Ala.—New York Life Ins. Co. v. 
Jones, 17 So.2d 879, 81 Ala.App. 417, 
reversed on other grounds 17 So. 2d 
883, 245 Ala. 247. 

Ga.—Travelers Ina Co. v. Hill, 46 S. 
B.2d 766, 76 Ga.App. 640—Metropol¬ 
itan Life Ins. Co. v. Daniel, 6 S.E.2d 
681, 61 Ga.App. 90—Metropolitan 
Life Ins. Co. v. Pack, 176 S.E. 119, 
49 Ga.App. 636. 

Ky.— Mtna. Life Ins. Co. of Hartford, 
Conn., V. Wells, 72 S.W.2d 83, 264 
Ky. 660. 

Pa. —Rudy V. New York Life Ins. Co., 
12 A.2d 495, 139 Pa.Super. 617. 
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Tenn.—Mutual Life Ins. Co. of New 
York V. McDonald, 160 S.W.2d 716, 
25 Tenn.App. 60. 

‘‘Total and pannanent dimliility** 

Cal.—^Hlll V. New York Life Ins. Co.. 

101 P,2d 752, 38 Cal.APP.2d 627. 
Ky.—A3tna Life Ins. Co. v. Shemwell, 
116 S.W.2d 328. 273 Ky. 264. 

Mo.—Porter v. Equitable Life As- 
sur. Soc. of U. S., App., 71 S.W.2d 
766. 

9. Ga.—Bradley v. Thompson, 44 8, 

B. 2d 898, 202 Ga. 785. 

10. S.C.—Salley v. Western Mut. 
Fire Ins. Co., 181 S.B. 74, 177 fi.C. 
168. 

Tex.—Renshaw v. Sullivan, Civ.App., 
14 S.W.2d 919. 

Wis.—Fischer v. Harmony Town Ins. 
Co.. 24 N.W.2d 887, 249 Wis. 438. 

11. “Adopted** 

Ill,—Perry v. Nevin Hotel Co., 109 
N.E.2d 810, 849 Ill.App. 22. 

»‘And” 

Ky.—Watkins, Inc., v. Cochran, 168 
S.W.2d 361, 292 Ky. 846, 

“Asphyxia and asphyxiation’* 

Ga.—Bailey v. Atlanta Gas Light 
Co.. 197 S.E. 911, 68 Ga.App. 78. 
“Contract” 

U.S.—U. S. Potash Co. v. McNutt, C. 

C. A.N.M.. 70 F.2d 126, costs taxed 
70 F.2d 1003. 

"Degree of oaxe” 

Cal.—O’Donnell v. Market St. Ry. 

Co., 86 P.2d 1077, 30 Cal.App.2d 680. 
Neb.—Reinhardt v. Menssen, 271 N. 
W. 442. 132 Neb. 207. 

"DilTereat” 

N.C.—Byus V. Eason, 182 S.B. 442, 
178 S.C. 175. 

“Bxolnsive control” 

Mo.—Cruce v. Gulf, M. & O, R. Co., 
238 SW.2d 674. 361 Mo. 1138. 
"Olft” 

Ind.—Marlon County Const. Co. v. 
Kimberlin, 184 N.B. 574. 96 Ind. 
App. 145. 

"ZUtgnl” 

U.S.—Fidelity & Deposit Co. of Mary¬ 
land V. Bates, C.C.AIowa, 76 r.2d 
160. 

"Jnst oompenaatlon** 

Iowa.—Witt V. State, 272 N.W. 419, 
223 Iowa 166. 

“Material” 

Ala.—Nauvoo Black Creek Coal Co. v. 

Johnson, 160 So. 242, 280 Ala. 174. 
“Or nearly all” 

Ga.—Foremost Dairy Products v. 

Sawyer, 196 S.B. 486, 185 Oa. 702. 
“Ont of repair** 

W.Va.—Smith v. City of Bluefield, 55 
S.E.2d 392, 132 W.Va. 88. 

I "FosssBsed” 

1 Iowa.—Johnson v. Marshall, 4 N.W. 

I 2d 869, 282 Iowa 299. 
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§ 448 TRIAL 

§ 448, By Withdrawal or Correction i where the court subsequently withdraws or cor- 

As a general rule an error in a charge Is cured where rects it,12 even though the jury are not told that the 
the court subsequently withdraws or corrects It. 1 instruction was incorrect.^2 Both a withdrawal 

An error in a charge is, as a general rule, cured of the erroneous charge and the giving of a cor- 


**Prooured” 

Minn.—Erickson v. Husemoller, 263 
N,W. 361, 191 Minn. 177. 

“BaUfled” 

Ill.—Perry v. Nevin Hotel Co., 109 N. 

E. 2d 810. 349 lll.App. 22. 

«'Xea«oiiably’' 

Iowa.—Boyle v. Bornholtz, 27B N. 
W. 479, 224 Iowa. 20. 

‘UEteguirementa” 

Or.—Pickett v. Gray, McLean & 
Percy, 31 P.2d 662, 147 Or. 330. 

of poiaesaioxL” 

Cal.—Bittman v. Courlngton, 194 P.2d 
43, 86 Cal.App.2d 213. 

»Sald estate’* 

Mich.—In re Munro's Estate, 295 H. 
W. 667, 296 Mich. 80. 

“Solely” 

Mo.—Fropst V. Capital Mut. Ass’n, 
124 S.W.2d 616, 233 Mo.App. 612. 

“Son” 

Tenn.—Highland Coal & Lumber Co. 
V. Cravens, 8 Tenn.App. 419, 

“State law” 

Cal.—Hill V. Kelson, 162 P.2(l 927. 

71 Cal.App.2d 528. 

“SabstaiitLal” 

Ala..—Nauvoo Black Creek Coal Co. v. 

Johnson, 160 So. 242, 230 Ala. 174. 
“XTttdtte” 

Miss.—Curry v. Lucas. 180 So. 397, 
181 Miss. 720. 

“ITiuteoeasary” 

Mo.—Taylor v. Cleveland, C„ C. & St. 
L. Ry. Co., 63 S.W.2d 69, 333 Mo 
660, certiorari denied Cleveland, C., 
C. & St. L. By. Co. v. Taylor, 64 
S.Ct. 121, 290 U.S. 685, 78 L.Ed. 
690. 

“Wrongful acta” 

Conn.—Fredericks v. Thatcher, 102 
A.2d 882, 140 Conn. 606. 

IS. TJ.S.—^Hansen v. St. Joseph Fuel 
Oil & Mfg. Co., C.A.MO., 181 F.2d 
880, certiorari denied 71 S.Ct. 89, 
840 U.S. 866, 96 L.Ed. 633—Francis 
V. Seas Shipping Co., C.C.A,N.Y., 168 | 
P,2d 684—Mitten Bank Securities 
Corporation v. Huber, C.C.A.Pa., 74 

F. 2d 297, rehearing denied 74 F.2d 
299—Mitten Bank Securities Corpo¬ 
ration V. Jorden, C.C.A.Pa„ 74 F.2d 
298, rehearing denied 74 F,2d 299— 
Chicago, B. & Q. H. Co, v. Kelley. 
C.C.A.Neb., 74 F.2d 80—Corpus Ju¬ 
ris quoted lu U, S. ex rel, Marcus 
V. Hess, D.C.Pa, 4l F.Supp. 197, 
217, reversed on other grounds 127 j 
F.2d 233, reversed on other grounds 
83 S.Ct. 379, 817 U.S. 637. 87 L.Ed 
443, rehearing denied 63 S.Ct. 766, 
818 U.S. 799. 87 L.Ed, 1163—Moy- 
«r v. .^tna Life Ins. Co., D.C.Pa., 
89 F.Supp. 726, affirmed, C.C.A., 126 
F.2d 141. 


Ala,—City of Mobile v. Reeves, 31 So, 
2d 688, 249 Ala. 488—Louisville & 

N. R. Co. V. Bailey, 16 So.2d 167, 
246 Ala. 178—Sovereign Camp, W. 

O. W., V. Sirten, 176 So. 639, 234 
Ala. 421—Kelly v. Hanwick, 163 So. 
269, 228 Ala. 336—Harris v. Wright, 
144 So. 834, 226 Ala. 627 —William 
Penn Fire Ins. Co. v. Tippett, 44 So, 
2d 23. 35 Ala.App. 103. 

Ariz—Reah v, Jupin, 206 P.2d 668, 
68 Arlz. 335—We.'itern Truck Lines 
v. Berry, 78 P.2d 997, 62 Ariz. 38. 

Ark.—Crain v. St. Louis-San Fran¬ 
cisco Ry. Co.. 176 S.W.2d 145, 206 
Ark, 466. 

Cal.—Brown v. George Pepperdine 
Foundation, 143 P.2d 929. 23 Cal.2d 
266—Pearson v. Tide Water Associ¬ 
ated Oil Co., APP., 223 P.2d 669, 
hearing dismissed—Carlin v. Prlck- 
ett, 184 P.2d 946. 81 Cal.App.2d 688 
—Caminetti v. Prudence Mut. Life 
Ins. Ass’n, 146 P.2d 16, 62 Cal.App. 
2d 946—Formosa v. Yellow Cab Co., 
87 P.2d 716, 31 CaI.App.2d 77— 
Hasty V. G, T. Marsh & Co., 82 P.2d 
736, 28 Cal.App.2d 433. 

Conn—^Ziskin v. Confletto, 79 A.2d 
816, 137 Conn. 629. 

Ga—Davis v. Guffey, 27 SE.2d 689, 
196 Ga. 816—^Lubeck v. I>otson, 15 
S.E,2d 206, 192 Ga. 268—Louisville 
& N. R. Co. V. Bennett, 80 S.E.2d 
195. 89 Ga.App. 634—Sylvonia Cen¬ 
tral Ry. Co. V. Gay, 61 S.E,2d 687, 
82 Ga.App. 486—Griffin v. Brown¬ 
ing, 181 S.E. 801. 61 Ga.App. 743. 

Ind.—New York Life Ins. Co. v. Skin¬ 
ner, 14 N.E,2d 666, 214 Ind. 384— 
Gary Rys. v. Chumcoff, 96 N.E 2d 
68S, 122 Ind.App. 139, transfer de¬ 
nied 103 N.E.2d 203. 230 Ind. 309 
—Chesapeake & O. Ry, Co. v. Bos¬ 
ton, 76 N.B.2d 194, 118 Ind.App. 
626, order to transfer vacated 82 N. 
E.2d 249, 226 Ind. 682—Lauer v. 
Roberts, 192 N.E. 101, 99 Ind.App 
216. 

Iowa.—In re Roberts’ Estate, 3 N.W. 
2d 161, 231 Iowa 1088—Groshens v. 
Lund, 268 N.W. 496, 222 Iowa 49. 

Md.—Nance v. Gall, 60 A.2d 120, 187 
Md. 656, modified on other grounds 
61 A.2<1 636, 187 Md. 656. 

Mass.—Dewitt v. Wells, 200 N.E. 674, 
294 Mass. 66. 

Mich.—Cartwright v. Grand Trunk 
Western R. R., 284 N.W. 727, 288 
Mich. 316—In re Reynolds’ Estate, 
262 N.W. 649, 273 Mich. 71. 

Mo.—White v. Teague, App., 177 S.W. 
2d 617, affirmed 182 S.W.2d 288, 363 
Mo. 247. 

Mont,—Pilgeram v. Haas, 167 P.2d 
339, 118 Mont. 431. . 

N.J.—Pucci V. Weinstein, 73 A.2d 
843, 8 N.J.Super. 247—Wadell v. 
Public Service Co-ordinated Trans¬ 
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port, 65 A.2d 766, 3 N.J.Super. 182 
—Eichelberger v. Inter-City 
Transp. Co., 10 A.2d 267, 123 N.J. 
Law 595, affirmed 16 A.2d 768, 126 
N.J.Law 365. 

N.C.—In re Kemp’s Will. 73 S.E.2d 
906, 236 N.C. 680—Wyatt v. Queen 
City Coach Co., 49 S.E 2d 660, 229 
N.C. 340—Bailey v. Hayman, 22 
S.E.2d 6, 222 N.C. 68. 

Ohio.—Ross V. Strieker, 88 N.E.2d 80, 
85 Ohio App. 66, reversed on other 
grounds 91 N.E.2d 18, 163 Ohio St. 
153—Greenawalt v. Yuhas, 84 N. 
E.2d 221, 83 Ohio App. 426. 

Okl.—National Credit Co. v. Frank¬ 
lin, 60 P.2d 744, 177 Okl. 417. 

Or.—^Pickett v. Gray, McLean & Per¬ 
cy, 31 P.2d 652, 147 Or. 330. 

Pa—Bender v. Welsh. 25 A.2d 182, 
344 Pa. 392—Creavy v. Ritter, 62 
Pa.DlBt & Co. 666, 46 Lack.Jur. 109. 
S.C.—Durant v. George A. Rheman 
Co., 64 S.E 2d 631, 219 S.C. 260. 
Tenn.—National Life & Accident Ina 
Co. V. Lynn, 11 Tenn.App. 64. 

Wash.—^Milne v. City of Seattle, 146 

P.2d 888. 20 Wash.2d 30. 

64 C.J. p 1007 note 97. 

Quallfioation or modiflcatloa 
Orally withdrawing instruction 
from the jury’s consideration does 
not operate as a qualification or mod¬ 
ification thereof, prohibited by the 
Practice Act.—Devine v. Chicago, 178 
lll.App. 39—61 C.J. p 111 note 93 fa]. 

Slight and duty 

(1) Trial court had duty to with¬ 
draw erroneous Instruction and sub¬ 
stitute therefor correct statement of 
law,—Padayao v. Severance, 184 A. 
614, 116 N.J.Law 385. 

(2) The presiding justice had a 
right, during the trial and before case 
was committed to jury, as well as a 
duty, to correct or explain any state¬ 
ment he might have made,'—^Kennebec 
Towage Co. v. State, 62 A.2d 166, 142 
Me. 327. 

Eeld not good praotioe 

Where specification of negligence 
given in personal injury action aris¬ 
ing out of automobile accident did not 
have support in evidence, it should 
have been omitted rather than sub¬ 
mitted to jury, who were thereafter 
advised that It need not be consid¬ 
ered.—Styskal v. Brickey, 62 N.W.2d 
864. 158 Neb. 208. 

13. U.S.—Corpus Juris guoted la 

U. S, ex rel. Marcus v. Hess, D.C. 
Pa., 41 F.Supp. 197, 217, reversed 
on other grounds 127 F,2d 233, re¬ 
versed on other grounds 63 S.Ct. 
379. 317 U.S. 637, 87 L.Ed. 443, re¬ 
hearing denied 63 S.Ct. 756, 818 U. 
S. 799, 87 L.Ed. 1163, 
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rect charge have been held necessary to correct the plicit as to preclude the inference that the jury 
error in some cases.** The withdrawal must be ex- might have been influenced by the erroneous in- 
prcss*5 and unqualified,*® and in language so ex- struction.*^ 

Vni. ATTENDANCE, ODSTODT, CONDUCT, AND DELIBERATIONS OP JURY 

A. ATTENDANCE AND CUSTODY IN GENERAL 


§ 449. In General 

Questions relating to the attendance, custody, 
conduct, and deliberations of the jury are discussed 
infra §§ 45(M84. 

Examine Pocket Parts for later cases. 

§ 450. Presence of Jury during Proceedings 

It Is within the discretion of the court whether or not 
the jury will be sent out while arguments on legal ques< 
tiona are In progress before the court, or at the time 
when aratner verdict Is being returned by another Jury 
in another case. 

While questions of law are exclusively for the 
court as discussed supra § 203, and it is unnecessary 
that the jury be present when exceptions to the legal 
rulings of the court are taken or allowed,*® it is 
largely within the discretion of the presiding judge 
whether or not the jury will be sent out while ar¬ 
guments on legal questions are in progress before 


the court,*® although it is said to be the safer and 
better practice to exclude the jury in such in- 
stances.20 If it is apparent or probable that a legal 
discussion or argument will be prejudicial, if made 
in the presence of the jury, a timely request for 
withdrawal of the jury should be made.®* 

After being requested to do so, failure to remove 
the jury during argument on a motion for a di¬ 
rected verdict may be reversible error where their 
presence is highly prejudicial to the substantial 
rights of the complaining party,®® and it has been 
said to be irregular and improper for the court to 
call on counsel, in the presence of the jury, to waive 
any legal right whatever;®® and a charge that the 
other party has been tampering with the witnesses 
should not be made in the presence of the jury.®* 
The refusal to exclude the jury at the time another 
verdict is being returned by another jury in an¬ 
other case is within the discretion of the court.®® 


Gal.—Tonner v. Spears-Wells Ma¬ 
chinery Co., 14 P.2d 1051, 126 Cal. 
App. 763. 

14. Ala.—Brothers v. Brothers, 94 
So. 175. 208 Ala. 268. 

15. XI.S.—Moreau v. Pennsylvania 
R. Co., C.C.A.Pa,. 166 F.2d 643. 

Qa.'—^Louisville & N. R. Co, v. Ben¬ 
nett, 80 S.B2d 196. 89 Ga.App 634 
—Snellings Rickey, 197 S.B. 44, 

67 Ga.App. 836. 

64 C.J. p 1008 note 1. 

Xaooaslstent lastruotloap 

Where there are inconsistent In¬ 
structions. one correct and the other 
incorrect, the error Is not cured un¬ 
less the incorrect Instruction Is ex¬ 
pressly withdrawn.—Horton v. Smith, 
27 A.2d 193, 128 N.J.Law 488. 

16. /U.S.—Seaboard Air Line R. Co. 
V. Bailey, C.A.Fla.. 190 F.2d 812— 
Boer Bros. Land & Cattle Co. v. 
Palmer, C.C.A.C 0 I 0 ., 168 F.2d 278. 

N.y,—Meyer v. Clark, 45 N.T. 286. 

17. U.S.—Seaboard Air Line R. Co. 
V. Bailey. C.A.Fla., 190 F.2d 812— 
Hansen v. St. Joseph Fuel Oil * 
Utg. Co., C.A.MO., 181 F.2d 880, cer¬ 
tiorari denied 71 S.Ct. 89, 840 U.S. 
865, 96 L.Bd. 633—Moreau v. Penn¬ 
sylvania B. Co., C.C.A.Pa., 166 F.2d 
( 43 —^Baer Bros. Land & Cattle Co. 
▼. Palmer, C.C.A.C 0 I 0 ., 168 F.2d 278 
—Chicago, B, A Q. R. Co. v. Kelley, 
C.C.A.Neb., 74 F.2d 80. 


Ala.—William Penn Fire Ins. Co. v. 
Tippett, 44 So.2d 23, 85 Ala.ApP. 
103. 

Cal.—Carlin v. Prickett. 184 P.2d 946, 
81 Cal.App.2d 688—^Formosa v. Yel¬ 
low Cab Co., 87 P.2d 716, 31 Cal. 
App.2d 77—Aurenz v. Los Angeles 
Ry. Corp., 65 P.2d 910, 19 Cal.App.2d 
401. 

Ga.—Sylvanla Central Ry. Co. v. Gay, 

61 S.B.2d 687, 82 Ga.App. 486— 
Huell V. Southeastern Stages, 60 S. 
B.2d 746, 78 Ga.App. Sll. 

Me.—Kennebec Towage Co. v. State, 

62 A.2d 166, 142 Me. 827. 

Mich.—Socony Vacuum Oil Co. v. 
Marvin, 21 N.W.2d 841, 813 Mich. 
628. 

N.J.—^Klng V. Patrylow, 83 A.2d 689, 
15 KJ.Super. 429 

N.Y.—^Dutton V. Marcone, 68 N.T.S.2d 
1, 269 APP.Dlv. 947—Tropp v. Equi¬ 
table Life Assur. Soc. of U. S., 46 
N.Y.S.2d 729, 180 Mlsc. 1072. 

N.C.—Bailey v. Hayman, 22 S.B.2d 6, 
222 N.C. 68. 

Okl.—National Credit Co. v. Franklin, 
60 P.2d 744, 177 Okl. 417. 

Or.—Clark v. Fazio, 280 P.2d 553, 191 
Or. 622. 

64 C.J. P 1008 note S. 

18. Ohio.— Salomon v. Reis, S Ohio 
Cir.Ct 876, 3 Ohio Clr.Dec, 184. 

64 C.J. p 1009 note 4. 

19. Tex.—Gulf, etc., R. Co. v. HAr- 
risen, Clv.App„ 104 S.W, 899. 

64 C.J. p 1009 note 6. 
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asnllag oa nottoa for lastruoted vsr- 
dlo>t 

Statement of trial court that rec¬ 
ord should show defendant’s motion 
for instructed verdict was denied, and 
that each side might argue the case 
for forty-five minutes, and query of 
trial court concerning whether an ex¬ 
ception should be noted, were not ob¬ 
jectionable on ground that it was er¬ 
ror to rule on motions for instructed 
verdicts in presence of Jury.—Jones 
V. Weaver, C.C.A.Ariz., 123 F.2d 403. 

20. U.S.—Illinois Cent. R. Co. v, 
Grlflln. Wls., 80 F. 278. 26 C.C.A. 
413. 

Wash.—Gilcher v. Seattle Blectrio 
Co., 144 P. 630, 82 Wash. 414. 

81. Ala.—Supreme Lodge of the 
World Loyal Order of Moose v. 
Gustln. 80 So. 84, 202 Ala. 246. 
Ga.—Corker v. Sperling, 68 S.B. 557, 
8 Ga.App. 100. 

88. Tenn.—^Pittsburg Plate GIsjbb Co. 

V. Cannon, 6 Tenn.Clv.App. 61. 

64 C.J. p 1009 note 8. 

83. Go.—T erry v. Buffington, 11 Ga. 
837, 66 Am.D. 423. 

84. Qa.—Travelers’ Ins. Co. v. Shep¬ 
pard. 12 S.B. 18. 86 Oa. 761. 

64 C.J. p 1009 note 10. 

86. Ill.—Neerlng v. Zlllnols Gent. B. 

I Co., 68 N.E.2d 271, 821 lllApp. 686. 
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§ 451. 0£Scer in Charge of Jury 

Wh«r« to required by statute, the Jury should, during 
their deliberations, be placed under the charge of the 
proper officer of the court. 

Where so required by statute, the jury should, 
during their deliberations, be placed under the 
charge of the proper officer of the court,26 except 
where they reach their verdict without retiring,27 
and even then if they are left alone by the court 
in the court room.28 

Interested officers. Officers who are interested in 
the result of the suit should not personally attend 
the jury during their deliberations,29 and in such a 
case the court may appoint a special officer to at¬ 
tend the jury during the trial.20 However, a con¬ 
stable who has levied on property under execution, 
and has been sole witness for the judgment creditor 
in proceedings claiming the property levied on, is 
not disqualified to attend the jury in such proceed¬ 
ings,21 nor is a bailiff necessarily disqualified to 
act in his official capacity as custodian of the jury 
by reason of the fact that he testified in the case,22 
especially where it is not contended that all of 
the facts were not known until before the verdict, 
or that defendant suffered any injury, or that plain¬ 
tiff communicated with the jury with respect to the 

case.83 

Oath of officer. While the court may properly 
administer a special oath to the officer put in charge 
of the jury,84 jn the absence of an express statutory 
requirement otherwise the official oath of the officer 
is sufficient and no special oath need be admin- 

istered.25 

§ 452. Admonition to Jury in General 

Admonition to the jury on separation is discussed 


infra § 454, and admonitions on conduct of the 
jurors and others affecting them infra §§ 455-482. 

Examine Pocket Parts for later cases, 

§ 453. Separation of Jury 

a. Under direction or leave of court 

b. Without direction or leave of court 

c. Asking counsel whether they object 

to separation 

a. Under Direction or Leave of Court 

(1) Before final submission 

(2) After final submission 

(1) Before Final Submission 

It la generally held that It la largely within the 
discretion of the court, before the case haa been finally 
submitted, to permit the jury to separate during ad¬ 
journments of the court for necessary rest and refresh¬ 
ments or where further consideration of the case is post¬ 
poned for several days. 

At early common law jurors were kept together 
as a body as prisoners of the court^^ and were not 
allowed to separate^'i until they had reached a ver¬ 
dict While the court has full power to take such 
steps toward holding the jury together as are neces¬ 
sary to secure a fair trial,88 it is generally held, ei¬ 
ther with88 or without^® statutory authorization, 
that it is largely within the discretion of the court, 
before the case has finally been submitted, to permit 
the jury to separate, during adjournments of the 
court for necessary rest and refreshments, or where 
further consideration of the case is postponed for 
several days.^^ The separation may be allowed 
without counsels’ consent,^2 and even over objec- 
tion.^8 Permitting several of the jurors to go to a 
closet outside of the court room, in custody of an 


26. N.Y.—Staley v. Barhlte, 2 Cai. 
221, Col. & C.Ca.s. 394. 

64 C.J. p 1009 note 12. 

27. Wls.—Meyer v. Foster, 16 WJs. 
294. 

64 C.J. p 1009 note 13. 

28. N.Y.—Douglass v. Blackman, 14 
Barb. 381. 

29. La.-—State v. Judge Polnte 

Coupee Ninth Judicial Dist. Ct.. 11 
La.Ann. 79. 

64 C.J. p 1009 note 16. 

30. La.—Harbour v. Scott, 12 La. 
Ann. 162. 

31. N.J.—Crane Co. v. Koyer, 144 A 
115, 7 N.J.Misc. 49. 

32. Oa.—^Williams v. Barnes. 182 S. 
E. 897, 181 Ga. 514. 

33. Ga,—^Williams v. Barnes, 187 S. 
E. 897, 181 Ga, 514. 


34. Cal.—Boreham v. Byrne, 23 P. 
212, 83 Cal. 23. 

35. Neb.—Boreham v. Byrne, supra 
—Deranleau v. Jandt, 66 N.W. 299, 
37 Neb, 632. 

64 C.J. p 1009 note 19. 

36. N.Y.—Wilkins v. Abbey, 6 N.Y.S. 
2d 826, 168 Misc. 416. 

37. Ariz.—United Verde Copper Co. 
V, Kovacovich, 22 P.2d 1086, 42 
Ariz. 169. 

38. Ill.—Ogren v. Rockford Star 
Printing Co., 123 N.E. 687, 288 Ill. 
405. 

39. Tex.—San Antonio, etc., R. Co. 
V. Bennett, 13 S.W. 819, 76 Tex. 
161. 

64 C.J. p 1010 note 22. 

XmpUod from statata * 

A trial court has implied power to 
permit the jury to separate before 
submission of the case, in view of 
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the statute requiring admonition If 
the Jury is permitted to separate. 
Ariz.—United Verde Copper Co. v. 
Kovacovich, 22 P.2d 1085, 42 Ariz. 
169. 

Cal.—McDowd V. Plg'n Whistle Corp., 
160 P.2d 797, 26 Cal.2d 696. 

40. U.S.—Palmer v. Miller, D.C.Mo., 
60 F.Supp. 710. 

Ga.—Western Union Tel. Co. v. Vick¬ 
ers, 30 S E.2d 440, 71 Oa.App. 204. 
64 C.J, p 1010 note 23, 

41. Tex.—Kothman v. Faseler, Civ. 
App., 84 S.W. 390. 

42. Ga.—Central of Georgia R. Co. 
V. Hall, 34 S.E. 606, 109 Ga 367. 

Tex.—Noel v. Denman, 13 S.W. 818, 
76 Tex. 806. 

43. Tex.—^Noel v. Denman, supra— 
International, etc., R. Co. v. Mc- 
Vey, 102 S.W. 172, 46 Tex,Clv.App. 
181. 
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oflScer of the court, is not improper and per¬ 
mitting two jurors to sit in another case during an 
adjournment has been held not an abuse of discre¬ 
tion where the trial of the first case was not delayed 
and the two cases involved no questions in com- 

mon.^5 

(2) After Final Submission 

Although the practice of allowing the Jury to sepa¬ 
rate after the case is submitted to them should not be 
encouraged, it has been held that the court may, on its 
own initiative, permit the jury to separate, and such 
separation Is not error where no serious prejudice is 
shown. 

Generally, after the cause has been submitted and 
the jury charged, the jury must be kept together 
in charge of a sworn officer until they agree on a 
verdict.^® While some decisions seem to require 
consent, or lack of objection, by the parties,and 
although the practice should not be encouraged,^* 
it has been held either with^9 or without^o statutory 
authority that the court may, on its own initiative, 
permit the jury to separate after the case has been 
submitted and before an agreement has been 
reached, and such separation is not error where no 
serious prejudice is shown. Permitting one of the 
jurors, after retirement and before a verdict has 
been agreed on, to go to another room in charge of 
an officer and telephone instructions to an employee 
will not vitiate the verdict.^i If, during delibera¬ 
tions of the jury, one of the jurors becomes ill, he 
may, under the charge of the officer, be separated 
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from the jury and given the services of a physi¬ 
cian,but as soon as it becomes apparent that it 
will be necessary to separate one of the jurors from 
the others because of physical indisposition it is the 
proper course to instruct the jury that during the 
time of such separation further discussion of the 
case should be dispensed with.58 It is in effect a 
discharge of the jury for failure to agree for the 
officer in charge, pursuant to the instructions of the 
court, to allow the jury to separate on their fail¬ 
ure to agree late at night, and the juiy cannot 
thereafter be reconvened, allowed to deliberate, and 
reach a verdict.*^ 

After agreement or verdict reached. Although 
it has been held that every effort should be made 
to avoid the practice of permitting the jurors to. 
seal their verdicts, and to disperse, and remain at 
large before the verdict is taken in open court,^5 
the jury are generally allowed to seal a verdict and 
separate,66 and it is usually held to be within the 
discretion of the court to direct that the jury, if 
they reach an agreement or verdict while the court 
is adjourned, may return a sealed verdict and 
separate until the court reconvenes,*''^ especially 
where such a course is agreed to by the parties.** 
The fact that the permission is given by the court 
in the absence or without the consent of counsel 
will not vitiate the verdict if no prejudice is 
shown,** but there is also authority to the con¬ 
trary.*® Giving the jury permission to disperse 
if they agree during an adjournment, even without 


44. S.C.—Watts V. South Bound R. 
Co., 38 S.E. 240, 60 S.C. 67. 

45. D.C.—Cissel. Talbot & Co. V. 
Hayden, 41 App.H.C. 477, 

46. Cal.—Atchison, T. & S, F. By. 
Co. V. Southern Pac. Co„ 57 P.2d 676, 
13 Cal.App 2d 605. 

N.D.—James Turner & Sons v. Great 
Northern Ry. Co., 272 N.W. 489, 
67 N.D. 347. 

47. Ga.—Western Union Tel. Co. v. 
Vickers, 30 S.E.2d 440, 71 Ga.App. 
204—^Knight v. Causby, 23 S.E.2d 
458, 68 Ga.App. 672. 

64 C.J. p 1010 note 29. 

48. Md.—Kennard v. State, 10 A.2d 
710, 177 Md. 649. 

49. Tex.—Union City Transfer v. 
Adams, Civ.App., 248 S.W.2d 256, 
error refused no reversible error, 
certiorari denied 73 S.Ct. 334, 344 
U.S. 912, 97 L.Bd. 703. 

€4 C.J. p 1010 note 80. 
liDipliea frosn statate 

A trial court has implied power to 
permit the jury to separate after sub¬ 
mission of the case, In view of the 
statute requiring admonition If the 
jury are permitted to separate. 


Ariz.—United Verde Copper Co. v. 
Kovacovich, 22 P.2d 1086. 42 Ariz. 
159. 

Cal.—McDowd v. PIg’n Whistle Corp., 
160 P.2d 797, 26 Cal.2d 696. 

50. Cal.—Corpus Juris oited la 

McDowd V. Plg’n Whistle Corp., 160 
P.2d 797, 798, 26 Cal.2d 696. 

D.C.—Collier v. Young, Mun.App., 94 
A.2d 646. 

Mass.—Commonwealth v. Della Por¬ 
ta, 85 N.E.2d 248, 324 Mass. 193— 
Enga V. Sparks. 51 N.E.2d 984, 315 
Mass. 120. 

Neb,—Hofrlchter v. Kiewlt-Condon- 
Cunningham, 22 N.W.2d 708, 147 
Neb. 224, 164 A.D,B. 1256. 

N.Y.—Porret v. City of New York, 
169 N.E. 280, 262 N.Y. 208—^Hand 
V. Hill, 8 N.Y.S.2d 664. 266 App. 
Div. 1016. 

64 C.J, p 1010 note 31. 

51. III.—West Chicago SL R. Co. V. 
Lundahl, 82 Ill.App. 653, affirmed 
66 N.E. 667, 183 111. 284. 

52. Mich.—Spencer v. Johnson, 161 
N.W. 684, 186 Mich. 86. 

53. Mich.—Spencer v. Johnson, su¬ 
pra. 


54. N.Y.—Anderson v. Illinois Sure¬ 
ty Co., 142 N.Y.S. 719, 167 App.Dlv. 
691. 

56. Pa.—Sylvester v. Pennsylvania 
R. Co., 63 A.2d 637, 367 Pa. 218— 
Eastley V. Glenn, 169 A. 438, 813 
Pa. 130. 

Sealed verdicts in general see Infra 
f 486. 

68. U.S.—California Fruit Exchange 
V. Henry, D.C.Pau, 89 F.Supp. 680, 
affirmed, C.A., 184 F.2d 617. 

Pa.—Kramer v. Kister, 40 A. 1008, 
187 Pa. 227—WelllU v. Thomas, 
186 A. 864, 122 Pa.Super. 488. 

57. Mass.—Commonwealth v. Della 
Porta, 86 N.E.2d 248, 324 Mass. 198 
—Lawrence v. Stearns, 11 Pick. 
601. 

64 C.J. p 1010 note 36. 

68. Qa.—Doen v. Wheeler, 67 S.BS. 
212, 7 Ga.App. 507. 

59. HI.—Mains v. Cosner, 62 Ill. 465. 
Iowa.—^Walker v. Dailey, 64 N.W. 344, 

87 Iowa 876. 

60. Qa.—^Prescott v. City Council of 
Augusta, 46 S.E. 431, 118 Qa. 649— 
Barfield v. Mullino, 33 S.E. 647. 107 
Qa. 780. 
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the consent of counsel, and without a direction to 
return a sealed verdict, will not vitiate the verdict 
if there is no ground to suspect that the jury have 
been improperly tampered with or the verdict af¬ 
fected by intervening circumstances.®^ 

b. Without Direction or Leave of Court 

Separation of the Jury, without authorization or 
eonaent of the court, will not vitiate the verdict if there 
It no prejudice ihown and the verdict is not induced by 
improper influence exerted after the separation. 

Although an unauthorized separation may con¬ 
stitute a contempt of court for which punishment 
may be imposed, as discussed in Contempt § 22, 
separation of the jury, without consent of the court, 
after they have agreed on their verdict but before 
it is rendered, will not vitiate the verdict so as to 
prevent the court from receiving it if there is no 
prejudice shown and the verdict is not induced by 
improper influence exerted after the separation.®^ 
Although it has been held otherwise,®® even the 
fact of an unauthorized separation before an agree¬ 
ment has been reached will not vitiate the verdict 
subsequently reached and rendered where the jurors 
were not tampered with or their verdict affected 
thereby.®^ However, it has been held that there 
is gross misconduct justifying a reversal where a 
jury, authorized to make a sealed verdict and dis¬ 
perse, merely seal up a piece of paper stating that 
they cannot agree and then disperse.®® Tempo¬ 
rary absence of a juror from the jury room, without 
permission of the court, affords no ground for dis¬ 
turbing the verdict, when there is no misconduct on 
his part with respect to the cause on trial.®® 

c. Asking Counsel Whether They Object to 

Separation 

It is not error for the court to ask counsel, in the 
hearing of the Jury, whether there is any objection to 

01. S.C.—Welch v. Welch, 43 S.C.L.. 

133. 

aa. N.C.--Tlllett V. Norfolk Southern 
R. Co.. 82 S.E. 866. 166 N.C. 616. 

64 C.J. p 1010 note 42. 

63. Ohio.—^Nelplinsr v. Meesenser, 1 
Ohio Supp. 46. 

04L Tex.—^Prescott v. Metropolitan 
Life Ins. Co., Civ.App., 129 S.W.2d 
821, error dismissed, Judgment cor¬ 
rect, 

64 C.J. p 1011 note 43. 

66 . Ill.—White v. Martin. 8 Ill. 69. 

66 . Cal.—Saltzman v. Sunset Tel., 
etc., Co., 58 P. 169, 126 Cal. 601, 

Me.—Milo V. Gardiner, 41 Me. 649. 

67. Wash.—State v, Holedgrer, 46 P. 

662, 16 Wash. 443. 


separation of the Jury where no resuiting prejudice la 
shown. 

While it is said not to be good practice for the 
court to ask counsel, in the hearing of the jury, 
whether there is any objection to separation of the 
jury,®'^ such action by the court is not error where 
no resulting prejudice is shown.®® 

§ 454. -Admonition to Jury on Separa¬ 

tion 

Where the Jurors are permitted to separate, the court 
should inform them as to their duties and as to the 
punishment for the violation thereof. 

Where the jurors are permitted to separate, the 
court should inform them as to their duties and as 
to the punishment for the violation thereof,®® and 
the jury may^® and should'^^ be admonished by the 
court not to hold conversations among themselves 
or with other persons about the case. However, 
such requirement is waived if the parties by consent 
permit the jury to separate without requesting an 
admonition,and failure to admonish is not error 
where no prejudice could possibly have resulted 
therefrom.'^® If the jury are being retired under 
instructions that they may separate for a definite 
period if they have not reached a verdict by a given 
time, and they are properly admonished at the time 
of retirement, it is not necessary that the admoni¬ 
tion be repeated before actual separation.'^^ Where 
a juror during a prior adjournment has disobeyed 
the admonition of the court, and conversed with 
other persons, it is not error for the court, on 
admonishing the jury as to their conduct during 
a subsequent adjournment, to state that its attention 
had been called to the misconduct of the juror, that 
it was highly improper, and that it hoped it would 
not happen again."^® 

Arlz.—United Verde Copper Co. v. 
Kovacovlch, 22 P.2d 1085, 42 Arlz. 
169. 

Ohio.—^Neipllng v. Messenger, 1 Ohio 
Supp. 46. 

Pa,.—Hostetler v. Kniseley, 186 A. 

300, 322 Pa. 248. 

64 C.J. p 1011 note 51. 

72. Ind.—Crocker v. Hoffman, 48 Ind. 
207. 

Kan.—^Fields v. Dewitt, 81 P. 467, 71 
Kan. 676. 

73. S.D.—^Klrby v. Western Union 
Tel. Co., 66 N.W. 769, 4 S.D. 106, 
46 Am.S.R. 765, 30 L.R.A. 612. 

74. Kan.—Fields v. Dewitt, 81 P. 
467, 71 Kan. 676. 

76. Iowa.—Crull v. Louisa County, 
161 N.W. 88, 169 Iowa 199. 


68. Wash.—State v. Holedger, su¬ 
pra. 

09. Pa.—^Hostetler v. Kniseley, 185 
A, 300, 322 Pa. 248. 

Admonition not to form or azpreas 
opinion 

When issues of fact are submitted 
to a Jury for determination, the trial 
Judge must admonish Jurors at each 
separation that it is their duty not to 
form or express an opinion thereon 
until case Is finally submitted to 
them,—Rosenfleld v. Vosper, 114 P. 
2d 29, 45 Cal.App.2d 366. 

70. Tex,—Kothman v. Faseler, Clv. 
App., 84 S.W. 390. 

64 C.J. p 1011 note 60. 

71. ' U.S.—Palmer v. Miller, D.C.Mo., 
60 F.Supp. 710. 
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B. CONDUCT OF JUEOBS AND OTHERS AFFECTINa THEM GENERALLY 


§ 455. In General 

Although misconduct of or affecting Jurors does not 
vitiate s verdict if ft is not of a substantial character 
and such as to be prejudicial to the complaining party, 
where the misconduct is prompted or participated In by 
an Interested person or party, the verdict Is usuaMy 
held to be vitiated without a showing of prejudice, 

“Misconduct of the jury” is a legal phrase mean¬ 
ing an unlawful or unauthorized act done by the 
jury, or any of its members, in connection with 
the trial,76 and it does not necessarily imply an 
evil or corrupt motive on the part of the jury or the 
prevailing party.77 The court should be exceedingly 
vigilant that there is no misconduct on the part of 
jurors reflecting any question on the honesty of 
their performance.^® Any charge of misconduct of 
the jury must turn on the circumstances of the 
particular case,7® and whether a mistrial should 
be granted because of such conduct is within the 
discretion of the trial court.®® Mere irregularities 
which would subject the juror to censure will not 
overturn the verdict if there is no reason to suspect 
that the final result has been unduly influenced;®^ 


and, although scrupulous conduct of jurors, parties, 
and counsel is necessary in maintaining the purity 
of the jury trial,®® misconduct of or affecting jurors 
does not vitiate the verdict if it is not of a substan¬ 
tial character and such as to be prejudicial to the 
complaining party.®® 

In order to be effective the verdict must be free 
from outside influence of whatsoever kind or na¬ 
ture,®^ and where the misconduct is prompted or 
participated in by an interested party or person a 
more strict rule is applied and the verdict is usually 
held to be vitiated without a showing of prejudice®^ 
or motive.®® Even misconduct of jurors alone will 
usually result in a reversal if there is a reasonable 
probability that it was prejudicial to the complaining 
party,®7 although some cases contain language 
which would require an affirmative showing of 
prejudice before the verdict would be vitiated.*® 

Conduct of parties, relatives, or friends. Par¬ 
ties,®® their relatives,®® and friends®*- must refrain 
from all conduct which would raise the slightest 


78. Tex.—Sidran v. Western Textile 
Products Co. of Tex., Civ.App., 268 
8.W.2d 830, reversed on other 

grounds Western Textile Products 
Co. of Tex. V. Sidran, Sup., 262 S. 
W.2d 942. 

77. Tex-—Sidran v. Western Textile 

Products Co. of Tex., Civ.App ,258 
S.W.2d 830, reversed on other 
grounds Western Textile Products 
CO. of Tex. V. Sidran, Sup., 262 S.W. 
2d 942. j 

78. Ill.—Miller v. Scandrett, 63 N.E. j 

2d 252, 326 Ill.App. 631. | 

78. Tex.—^Maddox v. Texas Indem. 
Ins. Co., Civ.App., 224 S.W.2d 496, 
refused no reversible error. 

80l D.C.—^Washington Times Co, v. 
Bonner, 86 F.2d 836, 66 App.D.C. 
280, 110 A.L.R. 393. 

If.j.—Maulsbury v. Shure, 170 A. 41, 
12 N.J.Misc. 137. 

DlMretLoa held not abused 

Where acquaintance approached 
Juror and volunteered that he knew 
how acquaintance and Juror could 
make a lot of money, but Juror im¬ 
mediately discontinued conversation 
and at first opportunity Informed 
clerk of court and then trial Judge, 
who was informed by Juror that in¬ 
cident would not prejudice his mind 
against either side, refusing to de¬ 
clare mistrial was not abuse of dis¬ 
cretion.—Washington Times Co. v. 
Bonner. 86 F.2d 836, 66 App.D.C. 280. 
110 A.L.R. 393. 

81. Ill.—Chicago, etc., B. Co. v. Hol¬ 
land, 13 N.E. 145, 122 111. 461. 

64 C.J. P 1011 note 57. 


Xnilaeuoe of Jury act showa 

In personal Injury suit, conduct of 
jury or Juror In laughing at fish story 
told by plaintiff's counsel in argument 
to Jury did not show that Jury was 
Influenced thereby In returning ver¬ 
dict for plaintiff.—Southwestern 
Greyhound Lines v. Dickson, Civ. 
App., 228 S.W.2d 232, reversed on oth* 
er grounds 236 S.W.2d 115, 149 Tex. 
599. 

83. Minn.—Brecht v. Town Board of 
Bergen, 236 N.W. 628, 182 Minn. 
603. 

83. Md.—^Rent-A-Car Co. v. Globe & 
Rutgers Fire Ins. Co„ 163 A. 702, 
163 Md. 401, 86 A.L, R. 922. 1 

Minn.—Clancy v. Dally News Corp., 
277 N.W, 264, 202 Minn. 1. 

64 C, J. p 1011 note 68. 

I Terdiot held aot result of lafloeaoe 
[ In ejectment wherein plaintiff as- 
I serted that defendants were in pos- 
j session of land as plaintiff's tenants, 
and defendants asserted that defend¬ 
ants hod been continuously and un¬ 
interruptedly in open and actual ad¬ 
verse possession of land for fifteen 
years, verdict for plaintiff was not 
shown to be result of passion and 
prejudice of Jury resulting from influ¬ 
ences exerted by oil and gas lessees 
and their associates, who were inter¬ 
ested in purchasing land from plain¬ 
tiff.—^Prlce v, Lightfoot Land & 
Mortg. Co., 151 S.W.2d 426, 286 Ky. 
692. 

8i. N.C.—^Lipscomb v. Cox, 142 fi.E. 
779. 195 N.C. 602. 
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Opiaioiis of ontslda psrtoxui 

"A verdict Is supposed to be and 
ought to be the deliberate conclusion 
of the mind of each and every Juror 
wholly uninfluenced and unimpressed 
by tbe opinions of anybody outside of 
the jury."—Campbell v. Chase Qrsja- 
ite Co., 42 A. 228, 229, 92 Me. 90. 

86. Ala.—^Atlantic Coast Line R. Co. 
V. Hardwick, 193 So. 780, 289 Ala. 
68 . 

64 C.J. p 1011 note 60. 

88. Ala.—^Atlantic Coast Line R. Co, 
V. Hardwick, supra. 

87. Tex.—^Whitehead v. Texas & P. 
Ry. Co., Civ.App., 84 S.W.2d 779, er¬ 
ror dismissed. 

Wash.—Sun Life Assur. Co. of Cana¬ 
da V. Cushman, 168 P.2d 101, 22 
Wa8h.2d 930—Mathisen v. Norton, 
60 P.2d 1, 187 Wash. 240. 

W.Va.—Watkins v. Baltimore A O. 

R. Go., 43 S.E.2d 219, 130 W.Va. 268. 
64 C.J. p 1012 note 61. 

88. 111.—Richardson v. Franklin, 286 
111.APP. 440. 

89. Minn.—^Brecht v. Town Board of 
Bergen, 236 N.W. 628, 182 Minn. 603. 

64 C.J. p 1012 note 67. 

90. Ga.—^Livingston V. Wynne, 91 

S. E. 877. 147 Oa. 307. 

Tex.—Gulf, etc.. R Co. v. Matthews, 
66 S.W. 688, 28 Tex.Clv.App. 92, re¬ 
hearing granted 67 S.W. 788. 

91. Tex.—^Palm v. Chernowsky, 67 
S.W. 166, 28 Tex.Clv.App. 406. 

Vt.—^McDaniels v. McDaniels, 40 Vb 
363, 94 Am.D. 408. 
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suspicion that they are intermeddling with the 
jurors improperly to influence the verdict. Nothing 
should be permitted, which can be prevented, which 
would raise even a suggestion of undue influence on 
a juror,92 and any conduct of a party improperly to 
induce a jury to decide in his favor will be so 
dealt with by the court that he will not be permitted 
to retain the benefits of a verdict so obtaincd.93 It 
is misconduct requiring a reversal for a party, dur¬ 
ing recess and absence of the court, to put before 
the jury evidence which the court has previously 
ruled out as inadmissible.®^ However, it is not 
ground for reversal that plaintiff in a personal in¬ 
jury case became prostrated during the trial, in the 
presence of jurors, so that the attendance of 
physicians in the court room was necessary, where 
it does not appear that the attack was simulated or 
the symptoms intentionally manifested.®® 

Conduct of officers. In general, the courts will 
not countenance or tolerate any act or conduct by 
court officers which might influence the conduct of 
any member of a jury in favor of either party in 
reaching conclusions in the case they are consider¬ 
ing,9® and misconduct of the officer which has a 
tendency to influence the jury in their deliberations 
will vitiate the verdict.®^ Where the officer having 
charge of the jury in a personal action takes them 
for a walk past the scene of the accident, such mis¬ 
conduct is ground for reversal, since it is in effect 
the introduction of further testimony after the 
case has been submitted to the jury.®* However, 
it is not error that the officer in charge of a jury, 
investigating the scene of a railroad accident by 
permission of court, takes it on himself to demon¬ 
strate how far deceased might have been seen along 
the track by placing on the track a garment worn 
by deceased when injured.®* 

Conduct of counsel. As a general rule counsel 


should, at all times, be solicitous to preserve not 
only the substance of justice, but every appearance 
of propriety, and they should keep away from 
jurors during recesses and intermissions and have 
no conversations with them beyond the usual salu- 
tations.i It is improper for counsel, without the 
knowledge or consent of the court, to give to the 
jury papers or other things relating to the case to 
be taken to the jury room,® and it has been held 
improper for counsel during his argument to give 
to the jury papers relating to the case, even though 
the court overrules the other party’s objection there¬ 
to and the jury are required to return the papers 
to the court after examining them.® 

Waiver of misconduct. Where a party agrees 
to discharge a juror charged with improper conduct, 
and to proceed with the trial with eleven jurors, 
he thereby waives any objection he might have 
made because of the conduct of such juror.* Mis¬ 
conduct can be waived by express agreement,® or, 
if the complaining party knows of the misconduct 
at a time when the irregularity can be cured by the 
trial court, a failure to object in time so that this 
may be done operates as a waiver of the ir¬ 
regularity so that it cannot thereafter be urged as 
a ground for vitiating the verdict, as discussed 
infra § 483. 

§ 456. Taking of Notes and Memoranda by 
Jurors 

If they do not thereby consume too much time, It is 
not Improper for the Jury to take notes of what is said, 
or occurs, durlnp the trial. 

If they do not thereby consume too much time, 
it is not improper for the jury to take notes of 
what is said, or occurs, during the trial,® or to 
make, with permission of the court, memoranda of 
the articles in suit and the value placed thereon by 
the evidence.'^ Counsel has no absolute right to 


•a, Ohio.—Taylor v. Hose, App., 78 
N.E.2d 896, reversed on other 
grounds 63 N.E.2d 222, 160 Ohio St. 
448, 10 A.L<.R 2d 377. 

83. Mass.—Crocker v. Crocker, 84 N. 
B. 476, 198 Ma.ss. 401. 

N.T.—Turner v. Beardsley, 19 Wend. 
248. 

84. N.T—Bronk v. Binghamton R. 
Co., 79 N.T.S. 677, 79 App.Dlv. 269. 

88. N.T.—^McGloin v. Metropolitan 
St. B. Co., 76 N.T.S. 693, 71 App. 
Dlv. 72. 

86. Mich.—^Hampton v. Van Neats' 
Bstate, 1C3 N.W. 83, 196 Mich. 404. 

N.T.—Matter of Vanderbilt, 111 N.T. 
8. 668, 127 App.Dlv. 408. 

87. Ga.—Obear v. Gray. 68 Ga. 182. 


Ill.—^Heston v. Neathammer, 64 N.E. 
310, 180 III. 150. 

96. Tex.—Texas Midland R. R. v. 

Brown. Com.App., 228 S.W. 915. 

88. W.Va.—Bias v. Chesapeake, etc., 
B. Co., 33 S.E, 240, 46 W.Va. 349. 

1. Cal.—^Maaskant v. Matsul, 123 P. 

2d 853, 60 Cal.App.2d 819. 

64 C.J. p 1012 note 79. 

8. Okl.—Dane v. Bennett, 152 P. 347, 
61 Okl. 684. 

8. Ohio.—Rowley v. Ferguson, App., 
48 N.E.2d 243. 

4. Tex.—Texarkana, etc., R, Co. v. 
Toliver, 84 S.W. 376, 37 Tex Civ. 
App. 437. 

5. Ky.—^Louisville R. Co. v. Master- 
son, 96 S.W. 634, 29 Ky.L. 829. 

80 


e. Ohio.—Odrpns Jnrls quotsd la 
Corbin v. City of Cleveland, 67 N.E. 
2d 427, 429, 74 Ohio App. 199. af¬ 
firmed 56 N.B.2d 214, 144 Ohio St. 
32. 154 A.L.R. 874. 

64 C.J. p 1012 note 82. 

Slstrilmtioa of aotshookf 

Brror could not be predicated on 
refusal of trial court to allow note¬ 
books to bo passed to Jurors prior 
to opening statement of plaintiff’s 
counsel where trial judge, while de¬ 
clining to take any action on plain¬ 
tiff’s request to distribute notebooks 
at that time, further stated to jurors 
that they could take such notes as 
they desired.—Bates v. Newman, 264 
P.2d 197, 121 Cal.App.2d 800. 

7. Neb.—Omaha Fire Ins. Co. v. 
Crlghton, 69 N.W. 766. 50 Neb. 814. 
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have the jury take notes at his dictation, and the 
trial court in its discretion may refuse to allow this 
to be done.8 However, although the jurors may 
take notes, it is error for the court, without the 
request of either litigant and over their objections, 
to suggest that the jurors might take notes and to 
furnish to each juror, without such juror’s request, 
the necessary materials therefor with instructions as 
to how the notes should be kept during the trial.® 

§ 457 . Communications, Associations, and 
Contacts between Jurors and Others 

a. In general 

b. Parties, their friends, and relatives 

c. Attorneys and agents of parties 

d. Witnesses 

e. Other jurors 

f. Officers 

g. Presence of others in jury room 

h. Newspaper reports or comments on 

case 

a. In General 

Jurors must be protected against any extraneous 
contact which would tend to influence the verdict, and 
no one should have access to the Jury for any purpose 
save as directly ordered by the court. 

Jurors must be protected against any extraneous 
contact which would tend to influence the verdict,^® 
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and no one should have access to the jury for any 
purpose save as directly ordered by the court.It 
is misconduct for a juror to discuss with others dur¬ 
ing the trial the matter under investigation,^2 and 
the court should thoroughly inform the jury as to 
the measure of their obligations and responsibilities 
of speaking to or permitting anyone to speak to 
them about the case on trial and that a violation of 
these duties will be punished,^2 and the court should 
unhesitatingly punish disobedience of these admoni- 
tions.14 A juror should report to the court any 
conversation designed or having a tendency to in¬ 
fluence the verdict,^® and the court should take 
such action as in its judgment is warranted.^* 
When a motion for a mistrial is made because of 
a conversation between a juror and another person, 
the trial court should make inquiry to determine 
if the motion is well founded,and whether it 
should declare a mistrial because of such conversa¬ 
tion is within the sound discretion of the trial 
court. 

The court may grant a mistrial because of re¬ 
marks about the case made in the hearing of 
jurors if it believes the incident may have or prob¬ 
ably influenced the jury to the prejudice of either 
party,and the verdict will generally be set aside 
if jurors, while they are separated from the rest, 
converse with other persons about the cause,2® or 


Ohio.— Corpus Juris quoted lu Corbin 
V. City of Cleveland. 67 N,E.2d 427, 
429, 74 Ohio App. 199, aiflrmed 66 
N.E.2d 214, 144 Ohio St. 32, 164 A- 
L.R. 874. 

8. Ohio.— Corpus Juris quoted in 

Corbin V. City of Cleveland, 57 N. 
E.2d 427, 429, 74 Ohio App. 199. af¬ 
firmed 66 N.E.2d 214, 144 Ohio St 
32. 154 A.L.R. 874. 

Md.—Cahill v. City of Baltimore, 98 
A, 235. 129 Md. 17. 

Xequeit that notsf be taken by ju¬ 
rors should be addressed to court and 
communicated by court to jurors with 
suitable Instruction, If notes are to 
be taken, and a request by plaintiff’s 
counsel that Jurors take notes of ar¬ 
gument was not error, in absence of 
showing of prejudice resulting from 
request, where court cautioned Jurors 
that, while they might take notes If 
they desired, they were not bound by 
them.—Chicago & N. W. Ry. Co. v. 
Kelly, C.C.A.Minn., 84 F.2d 669. 

9. Ohio.—Corbin v. City of Cleve¬ 
land, 67 N.B.2d 427, 74 Ohio App. 
199, affirmed 56 N.E.2d 214, 144 
Ohio St. 32, 164 A.L.R. 874. 

10. Ohio.—Peart v. Jones, 111 N.E. 
2d 16. 169 Ohio St 137. 

11. N.T.—Kaus V. Barthold, 10 N.T, 
S.2d 734, 266 APp.DIv. 1038. 

89 C.J.S.—6 


12. Cal.—Kritzer v. Citron, 224 P.2d 
808, 101 Cal.App.2d 33. 

Iowa.—Olatstein v. Grand, 61 N.W.2d 
162, 243 Iowa 641. 

13. Pa.-—Hostetler v. Knlseley, 186 
A. 300, 322 Pa. 248. 

14. Pa.—Hostetler v. Knlseley, su¬ 
pra 

15. Ohio.—Peart v, Jones, 111 N.E 
2d 16, 169 Ohio St. 137. 

16. Ohio.—Peart v. Jones, supra. 

17. Mich,—Litvin v. Joyce, 44 N-W. 
2d 867, 329 Mich. 66. 

18. N.H.—Brody v. Boutin, 68 A.2d 
209, 95 N.H. 103. 

Ohio.—^Weaver v. Gale, App., 91 N.E, 
2 d 808. 

ZMaoretioa hsld act abased 

(1) Where conversation between a 
Juror and persons not members of 
Jury, was casual, was not Instigated 
by plaintiffs or anyone represented 
by, or connected with, plaintiffs, and 
neither plaintiffs nor anyone repre¬ 
sented by, or connected with, plain¬ 
tiffs participated In conversation, and 
general tenor of conversation was as 
favorable to defendant as to the 
plaintiffs, trial court did not abuse Its 
discretion in denying defendant's mo¬ 
tion for mistrial made because of the 
conversation.—Genuarlo v. Flnkler, 
72 A. 2d 67, 136 Conn. 600. 
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(2) Where trial court found that 
statements made by juror during tri¬ 
al to third person were not of a char¬ 
acter which would Justify sustaining 
a challenge on suspicion of prejudice 
against or partiality for defendants, 
court did not abuse its discretion In 
refusing to declare a mistrial for the 
alleged misconduct.—^Weaver v. Gale, 
Ohio App., 91 N.E.2d 808. 

(3) When juror was approached by 
stranger who stated that If juror 
wanted to know anything about case 
the juror should ask stranger, who 
was former secretary of bank which 
was a party to action, and Juror re¬ 
fused to discuss matter with stran¬ 
ger and did not communicate the 
suggestion to any other juror and 
was in no way Influenced by sugges¬ 
tion, refusal to declare a mistrial was 
not abuse of discretion.—First Nat, 
Bank In Tarpon Springs v. Bliss, Fla., 
66 So.2d 922. 

19. Utah.—Burton v. Zions Co-op. 
Mercantile Institution, 249 P.2d 614, 

20, N.J.—Gall V. New Brunswick 
Auto Exp. Co., 36 A.2d 403, 131 N.J. 
Law 846, reversed on other grounds 
40 A.2d 648, 132 N.J.Law 466. 

Va.--Yeary v. Holbrook, 198 S.E. 441, 
171 Va. 266. 

64 C.J. p 1013 note 87# 
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hold an unexplained conversation with unknown 
persons which might well have been prejudicial to 
the complaining party .21 It is absolutely essential 
that there be no jury tampering ,22 and an attempt 
of third persons to bribe jurors will vitiate the 
verdict irrespective of whether the attempt was 

successful.23 

It has been held, however, that the verdict is not 
vitiated by a juror’s telling a totally disinterested 
person, pending the trial, of the juror’s views with 
respect to certain evidence in the case, where no 
efforts were made improperly to influence the 
juror ;24 and the verdict is not vitiated by con¬ 
versations with third persons which have no relation 
to the case and no influence on the verdict25 or by 
casual remarks made by bystanders about the case 
in the presence of the jury,26 or the fact that a 
person not a juror was in the jury box and in the 
jury room when they retired, pending argument 
of a motion, his presence being due to a mistake on 
his part and no communications having passed be¬ 
tween him and the jurors.2'^ 

After the cause has been submitted and the jury 
have been charged, the jury must be prevented from 
communicating with other persons until they have 
agreed on a verdict,28 and statutes prohibiting com¬ 
munications to the jury are mandatory .22 Further¬ 


more, all persons other than the jurors themselves 
are not permitted to know the state of the jury’s 
deliberations before the verdict is returned .20 

During intermission in deliberations the jury are 
entitled to the same safeguards and protection as 
though they were in the jury room.21 

b. Parties, Their Friends, and Relatives 

As a general rule, the verdict will be vitiated by 
the fact that Jurors, during the trial, have received 
treats, favors, or entertainment from a party, or have 
conversed about the case with a party, his friends, or 
relatives, or have had familiar associations with interest¬ 
ed persons. 

Jurors and parties should keep strictly aloof from 
each other.22 Every precaution, by observation 
and admonition, should be taken to prevent associa¬ 
tion, lengthy conversations, and social contact, be¬ 
tween a party and jurors during the trial,22 and, 
when it is brought to the attention of the court 
that any person interested in the result of the 
cause on trial is attempting to court favor with 
the jurors by any sort of attention, a prompt and 
sufficient rebuke should be administered.^^ Wheth¬ 
er a mistrial should be declared because of com¬ 
munications between a juror and a party or his 
relative is within the sound discretion of the trial 
court.25 


51. Ga.—^Robln.son v. Donahoo, 26 S. 
B, 491, 97 Ga. 702. 

52. Iowa—Glatsteln v, Grund, 61 N. 
W.2d 162, 243 Iowa 641. 

23. Ark.—Sloan v, Hathcoat, 136 S. 
W.2d 1020. 199 Ark. 630—Corpus 
Juris suotsd in D. F. Jones Const. 
Co. V. Fooks, 136 S.W.2d 487, 489, 
199 Ark. 861. 

Ill,—^West Chicago St. R. Co. v. Luka, 
72 Ill.App. 60. 

24. Iowa.—Stockwell v, Chicago, 

etc., R. Co., 43 Iowa 470. 

25. Pa.—Rice v. Bauer, Com.PI., 32 
North.Co. 48, 

64 C.J. p 1013 note 90. 

Bxotuied Jurors 

Trial court properly denied motion 
for a mistrial for misconduct, in that 
one of two Jurors who had been ex¬ 
cused from panel stated to assistant 
of plaintiff’s attorney that he hoped 
defendant would lose, and that the 
two excused jurors were subsequently 
seen together with a Juror hearing 
the case, where no prejudice was 
shown, and it was not shown that 
plaintiff's attorney or assistant had 
any contact with Jurors hearing the 
case, or that either excused Juror 
had communicated to Juror trying i 
case any desire that defendant lose 
case.—Sances v. D'Angelo, 86 N.E. 
2d 847, 338 Ill.App. 199. 

26. Ky.—^Louisville, etc., R. Co. v. 


Davis, 71 S.W. 658, 116 Ky. 270, 24 
Ky.L. 1415. 

Pa—Curry v. J. M, Willson & Sons, 
152 A. 746. 301 Pa. 467. 

27. Ga.—Southern R. Co. v. Brown, 
64 S.E. 911, 126 Gtu 1. 

28. Cal,—Atchison, T. & S. P. Ry. 
Co. V, Southern Pac. Co., 67 P.2d 
676, 13 Cal.App.2d 606. 

29. N.D.—James Turner & Sons v. 
Great Northern Ry. Co., 272 N.W. 
489, 67 N.D. 347. 

30. Tex,—Texas Bmp. Ins. Ass’n v. 
Foreman, Clv.App., 236 S.W.2d 824, 
reversed on other grounds. Fore¬ 
man V. Texas Emp. Ins. Ass’n, 241 
S.W.2d 977, 150 Tex. 468, conformed 
to, Texas Emp. Ins. Ass’n v. Fore¬ 
man, Clv.App., 262 S.W.2d 248. 

31. Ariz.—^United Verde Copper Co. 
V. Kovacovich, 22 P.2d 1086, 42 
Ariz. 169. 

Ohio.—^Noble v. McAllister Dairy 
Farms, Inc., Com.Pl., 114 N.E.2d 
640. 

32. Tex—Texas Milk Products Co. 
V. Birtcher, Civ.App., 138 S.W.2d 
285, reversed on other grounds 167 
S,W.2d 633, 138 Tex 178—St. Louis 
Southwestern Ry. Co. of Texas v. 
Gilpin, Civ.App., 73 S.W,2d 1064, 
error refused. 

64 C.J. p 1018 note 98 [b]. 

33. Ohio.—Taylor v. Ross, App., 78 
N.E.2d 896, reversed on other 
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grounds 83 N.E 2d 222, 160 Ohio 
St. 448, 10 A.LR.2d 377. 

Preveatloa of laiscoaduot by admoa- 
Itloa 

The court may help prevent mis¬ 
conduct Involving communications by 
warning each new group of jurors of 
the Importance of avoiding any Im¬ 
proper conduct with the parties.— 
Harrison v. District of Columbia, D. 
C.Mun.App., 95 A.2d 332. 

34. U.S.—Palmer v. Miller, D.C.Mo., 
60 F.Supp. 710. 

Mo.—McGraw v. O’Nell, 101 S.W. 132, 
123 Mo.App. 691. 

35. N.J.—Gall V. New York & New 
Brunswick Auto Express Co., 36 
A.2d 403, 131 N.J.Law 346, reversed 
on other grounds, 40 A.2d 643, 132 
N.J.Law 466. 

Disoretloii held aot abased 

(1) Refusal to discharge Jury be¬ 
cause of plaintiff’s conversation with 
Juror In which plaintiff stated he 
knew people whom Juror asked him 
about was not abuse of discretion. 
—Winters v. Hassenbusch, Mo.App., 
89 S.W.2d 646. 

(2) Where one of plaintiffs talked 
with one or more Jurors in the corri¬ 
dor during a short recess, the trial 
Judge abused his discretion in deny¬ 
ing a motion for mistrial, even 
though no one had been prejudiced.— 
Gall V. New York & New Brunswick 
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If jurors and a party meet under circumstances 
from which injury to a party may be reasonably 
apprehended, a verdict for the party engaging: in 
the intercourse cannot be sustained,and as a 
general rule the verdict wiU be vitiated by the fact 
that jurors, during the trial, have received treats, 
favors, or entertainment from the successful par¬ 
ty,®*^ or have conversed about the case with the 
party,** his friends,®® or relatives,4® or have had 
familiar associations with interested persons.^! It 
is also fatal to the verdict that the successful party, 
while the jury are inspecting the premises under 
charge of an officer, seeks, against the instructions 
of the court, to intrude and show the jury matters 
favorable to him,^® and witnesses engage in argu¬ 
ments about the case in front of the jury as they 
are inspecting the prcmises,43 or that a party, al¬ 
though forbidden to do so by the court, keeps up a 
conversation in a low tone with one of the jurors 
while adverse counsel is addressing the jury.^^ 

Brief, public, and nonprejudicial conversations 
between jurors and parties or their relatives will 
not vitiate the verdict^® or require that the jury 
be discharged,^® and a mistrial is properly denied 
where the conversation was conceived in innocence 
and related to a matter entirely foreign to the 


case.®7 Further, it has been held that, where it 
is shown not to have been unduly influenced, the 
verdict is not vitiated because a juror, pending the 
trial, accepts a ride to his home in the conveyance 
of a party who is going in the same direction,^* 
or because the foreman of the jury lodges in the 
same hotel room as defendant in the case.*® There 
is nothing improper in the jury being sent to eat, 
in charge of an officer, at public expense, at a hotel 
owned by counsel in the case, who is also related 
to his successful client, and owns the only hotel in 
town.®® Although such conduct is not proper, it 
has been held that the verdict is not vitiated be¬ 
cause a juror assists plaintiff down the courthouse 
stairs where the juror acted in good faith, and it 
did not appear that he had secured any damaging 
information by so doing.®^ 

c. Attorneys and Agents of Parties 

As a general rule any conversations between Jurors 
and attorneys engaged In the trial of the esuse are 
Improper, and It Is misconduct which will vitiate the 
verdict for a juror to receive treats, entertainment, or 
favors from the attorney for one of the parties, or for 
an investigator engaged in the case to mingle with and 
have a conversation with a Juror. 

As a general rule any conversations or com¬ 
munications between jurors and attorneys engaged 


Auto Exp. Co., 40 A.2d 643, 132 N.J. 
Law 466. 

36. Tex.—Texa^ MUk Products Co. v. 
Birtcher, Civ.App,, 138 S.W.2d 286, 
reversed on other grounds 157 S.W. 
2d 633, 138 Tex. 178—Gulf, etc., R. 
Co. V. Mathews, 66 S.W. 588, 28 
Tex.Clv.App. 92, rehearing granted 
67 S.W. 788. 

37. U.S.—Palmer v. Miller, D.C.Mo., 
60 F.Supp. 710. 

Cal.—In re Weber’s Estate, 247 P.2d 
939, 113 CaI.App.2d 160- 
S.C.—Hubbard v. Rowe, 6 S.E 2d 187, 
192 S.C. 12. 

Tex,—Texas Milk Products Co. v. 
Birtcher, Civ.App., 138 S.W.2d 285, 
reversed on other grounds 167 S.W. 
2d 633, 138 Tex. 178. 

W.Va.—Legg v. Jones, SO S.E.2d 76, 
126 W.Va, 767. 

64 C.J. p 1013 note 94. 

Seoelvliig treat not mlecondoot under 
clroometanoee 

Where a defendant took seat at 
coffee shop during court recess beside 
Juror and ordered cup of coffee and 
juror paid for the defendant’s coffee, 
but defendant did not communicate 
with Juror and did not know Juror or 
that he Intended to pay for his coffee 
or that he had done so until Juror cas¬ 
ually informed him of it, and Juror 
did not know defendant had anything 
to do with the trial, Incident did, not 
constitute misconduct,—^Airline Mo¬ 
tor Coaches v. Fields, Tex.Clv.App., 
180 S.W.2d 216. ertor refused. 


Decision made by Juror prior to favor 
The fact that the offending juror 
has previously reached a decision In 
favor of the party treating him Is no 
proof that no Injury resulted where 
the entire Jury had not yet made a 
final determination of the matter, and 
a mistrial should have been declared. 
—Texas Milk Products Co. v. Birtch¬ 
er, 157 S.W.2d 633, 138 Tex. 178. 

38. U.S.—Palmer v. Miller, D.C.Mo., 
60 P.Supp. 710. 

P C.—Harrison v. District of Colum¬ 
bia. DC.Mun.App., 95 A.2d 332. 
N.J.—Gall v. New York & New 
Brunswick Auto Exp. Co., 36 A.2d 
403, 131 N.J.Law 346, reversed on 
other grounds 40 A.2d 643, 132 N.J. 
Law 466. 

Ohio.—^Noble v. McAllister Dairy 
Farms, Inc., Com.Pl., 114 N.E.2d 
640. 

64 C.J. p 1013 note 95. 

39 . vt. —McDaniels v. McDaniels, 40 
Vt. 363, 94 Am.D. 408. 

40 . Ga.—Livingston v. Wynne, 93 S. 
E. 877, 147 Ga. 307. 

41. Minn.—State v. Snow, 153 N.W. 
526, 130 Minn. 206. 

Tex.—Gulf, etc., B. Co. v. Mathews, 
66 S.W. 588, 28 Tex.Civ.App, 92, 
rehearing granted 67 S.W. 788. 

54 C.J. P 1013 note 98. 

Ooaversatioii wlttx beuefleUxy of 
Judgus&t 

Conversation during recess of trial 
between Jurors and deceased’s widow 
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who was stranger to Jurors and ben¬ 
eficiary of judgment obtained against 
defendant was Improper.—City of 
Catlettsburg v. Sutherland's Adm'r, 
67 S.W.2d 612, 247 Ky. 640. 

42. Kan.—Pond v. Barton, 66 P. 139, 
8 Kan.App. 601. 

64 C.J. p 1013 note 99. 

43. Ala.—^Manning v. Atlanta. B. A 
A. Ry. Co„ 91 So. 446, 206 Ala. 629. 

44. N.T.—Turner v. Beardsley, 19 
Wend. 348. 

45. U.S.—Palmer v. Miller, D.C.Mo,, 
60 F.Supp. 710. 

Ky.—Bee’s Old Reliable Shows v. 
Maupin’s Adm'x, 226 S.W.2d 23, 311 
Ky. 837. 

Mich.—^Horton v. Fleser, 64 N.W.2d 
605, 340 Mich. 68. 

64 C.J. p 1018 note 3. 

46. Wash.—^Vowell v. Issaquah Coal 
Co., 71 P. 726, 81 Wash. 103. 

64 C.J. p 1013 note 4. 

47. Va.—City of New York Ins. Co. 
V. Greene. 81 S.E.2d 268, 188 Va. 
85. 

48. HI.—Bonnett v. Glatfeldt, 11 N. 
E. 260, 120 Ill. 166. 

4®. Me.—Hardy v. Spoule, 82 Me. 
594. 

sa Go.—^Brinson v. Palrcloth, 7 S. 
E. 923, 82 Ga. 185. 

51. Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Gilpin, Civ. 
I App., 73 S.W.2d 1054, errdr refused. 
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in the trial of the cause are improper, since no 
matter what a conversation or communication may 
relate to, it is apt to arouse suspicion and lessen 
confidence.®^ Whether the jury should be dis¬ 
charged or a mistrial declared is within the discre¬ 
tion of the trial court®^ However, counsel may, 
with the permission of the court, converse with a 
juror, whom he intends to make a witness, to as¬ 
certain what facts he can prove.®* Moreover, it 
is generally held that the verdict will not be vitiated 
by temporary or casual associations or conversations 
between jurors and counsel which are satisfactorily 
explained and shown to be nonprejudicial,®® or be¬ 
cause a juror, during a recess in the trial, con¬ 
verses with an agent of one of the parties if the 
conversation is open, brief, casual, and has no 
reference to the case,®® or because a detective, em¬ 
ployed by one of the parties to obtain information 
about jurors, inquires of a juror whether the case 
has been decided, but ceases further conversation 
on being informed that it has not.®'^ The rule. 


which vitiates the verdict where jurors have re¬ 
ceived favors from interested parties, does not pre¬ 
vent counsel from performing a mere act of human¬ 
ity for a juror,®® and the verdict is not vitiated be¬ 
cause counsel at a juror’s request sends for medi¬ 
cine to relieve the juror from suffering.®® The 
fact that counsel, during a period when the jury 
are back in court to receive further instructions, 
asks the court to inquire how the jury stands, to 
which one of the jurors gives answer, has been held 
not to require a vacation of the verdict.®® 

On the other hand, it is misconduct which will 
vitiate the verdict for a juror, during the progress 
of the trial, to go to the home of, and accept free 
room and board from, a person who is unfriendly 
to the losing party, and under obligations to the 
successful party, and accompanied by the attorney 
for the latter,®! or to accept a room and board from 
an interested attorney,®® or for the attorney of one 
of the parties to treat®® or entertain®* the jury 
at the suggestion of some of the jurors,®® or for an 


5S. D.C.—Harrison v. District of Co¬ 
lumbia, Mun.App. 95 A.2d 332. 

64 C J. p 1014 note 8 . 

Stalal of oouversatioa 

Denial of mistrial for alleged ming¬ 
ling and conversation with jurors by 
Investigator for plaintiff's attorney 
was not error, where investigator de¬ 
nied conversation.—Chicago, R. I. & 
P. Ry. Co. V. Benson, 186 N.E. 244, 
352 Ill. 196. certiorari denied 64 S.Ct. 
63. 290 U.S. 636, 78 L Ed. 553. 
Attorney not ooiuuoted with oace on 
trial 

Conversation between a Juror and 
a young attorney who had his desk 
in the office of the counsel for one of 
the parties but was In no way associ¬ 
ated with him or Interested in the 
case does not constitute misconduct 
which would warrant setting aside of 
the verdict.—Cohn v. Cincinnati Trac¬ 
tion Co., 26 Ohio Cir.Ct., N.S., 267. 
Xietters 

Where Juror who had written im¬ 
proper letter to counsel for defendant 
participated In deliberations and 
agreed to verdict for plaintiff, ver¬ 
dict could not be permitted to stand. 
—City of San Antonio v. McKenzie 
Const. Co., 150 S.W.2d 989, 136 Tex. 
315. 

Praveatioa hy court of improper com. 
muuioatlons 

The court may help to prevent im¬ 
proper communications between the 
juror and an attorney in the case by 
warning each new group of jurors of 
the importance of avoiding any im¬ 
proper contact with counsel.—^Harri¬ 
son V. District of Columbia, D.C. 
Mun.App., 95 A. 2d 332. 

63. Mo.—Fitzgerald v. Thompson, 
184 aW.2d 198. 238 Mo.App. 646. 


N.J,—Gall v. New York & New 
Brunswick Auto Exp, Co., 36 A.2d 
403, 131 N.J.Law 346, reversed on 
other grounds. 40 A.2d 643, 132 N.J. 
Law 466. 

Assodatloii or oouversatiou between 
attorney and friend of juror 

Refusal to discharge jury because 
at noon recess during trial a friend 
of one of the Jurors asked plaintiff’s 
counsel for his card, which he gave 
him, was not abuse of discretion.— 
Davis V. Kansas City Public Service 
Co,. 233 S.W.2d 679, 861 Mo. 61. 

S4. Qa.—McDowell v. Sutllve, 2 S.E. 
937, 78 Ga. 142. 

66 . Old.—Watts v. Elmore, 176 P. 

2d 220, 198 Okl. 141. 

64 C.J. p 1014 note 10. 

Conversatlou precipitated by juror 
It has been held not to be miscon¬ 
duct If the conversation is precipitat¬ 
ed by the question of a juror and 
nothing is said which could give the 
juror any information he did not al¬ 
ready possess.—Maaskant v. Matsui, 
123 P.2d 863, 50 Cal.App.2d 819. 
AiBooiatlou or conversation held not 
misconduct 

( 1 ) Exchange of bantering re¬ 
marks between Juror and attorney in 
corridor adjoining court room during 
progress of trial when Juror stated 
that attorney resembled a certain mo¬ 
tion picture actor was not basis for 
mistrial on ground of “misconduct”.— 
Happoldt V. Guardian Life Ins. Co. of 
America, 203 P.2d 55, 90 Cal.App.2d 
386. 

(2) Defendant's counsel was not 
guilty of misconduct in treating jury 
to lunch in absence of showing that 
Jury knew who paid for the lunch 
on the day they were taken to view 
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the premises.—Hubbard v. Cleveland, 
Columbus & Cincinnati Highway, 76 
N.E.2d 721, 81 Ohio App. 445. 

(3) Alleged misconduct of plain¬ 
tiff’s attorney In talking to a juror 
while drinking coffee with him in 
coffee shop near court house during 
trial did not warrant declaration of 
mistrial, under evidence.—Watts v. 
Elmore, 176 P.2d 220, 198 Okl. 141. 

66 . Ill,—Hairgrove v. Curtiss, 67 Ill. 
App. 448. 

67. Ky.—Castleman v. Continental 
Car Co., 258 S.W. 658, 201 Ky. 770. 

68 . Nev.—Carnaghan v. Ward, 8 
Nev. 30. 

69. Nev.—Carnaghan v. Ward, su¬ 
pra. 

60. Ga.—Rosenberg v. Weinstein, 85 
S.E. 1042, 144 Ga. 46. 

61. Tex.—^Albers v. San Antonio, 
etc., R. Co., 81 S.W. 828, 36 Tex. 
Clv.App. 186. 

62. W.Va—Legg v. Jones, 30 S.B.2d 
76, 126 W.Va. 767. 

Invitation by attorney’s Wife 

An invitation to juror by wife of 
one of defendant’s attorneys to spend 
the night at such attorney's home, 
juror’s tentative acceptance of such 
Invitation before rendition of verdict, 
and his unconditional acceptance 
thereof after return of the verdict, 
constituted sufficient ground to direct 
mistrial or set aside verdict had mat¬ 
ter been promptly called to attention 
of trial court.—Legg v. Jones, supra. 

63. S.C.—Hubbard v. Rowe, 6 S.E.2d 
187. 192 S.C. 12. 

64L. Cal.—^In re Weber's Estate, 247 
P.2d 939. 113 Cal.App.2d 160. 

66 . Or.—Sandstrom v. Oregon-Wash- 
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investigator or other person engaged in prosecuting 
a case to mingle with and have a conversation with 
a juror.®® It has also been held that the transporta¬ 
tion of a juror between his home and the place of 
the trial by a party’s attorney is improper.®"^ 

Conduct meriting punishment. For jurors, on 
their discovering they are under the surveillance of 
a detective for one of the parties, to invite the de¬ 
tective into a saloon to drink intoxicating liquor 
with them, and talk about the case, is highly im¬ 
proper conduct meriting suitable punishment.®® 

d. 'Witnesses 

The mlnoling by Juror* In Intimate social contact 
with prominent witnesses on whose testimony the ease 
is to be determined is not commended, and jurors should 
not converse with witnesses during the course of the trial. 

Jurors should not converse with witnesses during 
the course of the trial,®® and the mingling by jurors 
in intimate social contact with prominent witnesses 
on whose testimony the case is to be determined is 
not commended;^® but whether a mistrial should 
be declared because of such conduct is within the 
discretion of the court.^i While the test of the 
necessity for a mistrial is whether the acts of the 
juror and the witness might have influenced the 
juror’s mind or had any tendency to influence it,72 
and actual influence of a juror is excluded as a 
test,^® the actual influence may be inquired into.^”* 

Where a witness, in violation of court order and 
■statute, makes a remark touching the case in the 


hearing of the jury, while they are out inspecting 
the property in controversy under order of the 
court, the verdict will be set aside."^® If harmless, 
a conversation between a juror and witness pending 
the trial will not cause the verdict to be disturbed,*^® 
even though it relates to the case.^^ A heated argu¬ 
ment between witnesses about the case does not 
vitiate the verdict if the argument was not heard 
by the jury."^® The fact that a juror cross-examines 
a witness does not show such a manifestation of 
prejudice as will vitiate the verdict,*^® and there is 
no error where a juror, in order to assist the court 
and counsel in reassuring a dull and unresponsive 
witness for the purpose of obtaining proper an¬ 
swers to questions, says to the witness, “Say, ‘Yes’ 
or ‘No.’ We will stand by you if he wants to lick 
you or anything.’’®® Where during cross-examina¬ 
tion of a witness a juror exclaimed, “That is im¬ 
material and irrelevant,” but the judge, the oppos¬ 
ing counsel, and the other jurors did not hear him 
and the judge offered to instruct that it was im¬ 
proper for a juror to talk to a witness, refusal to 
grant a mistrial was proper.®^ 

e. Other Jurors 

It has been said to be Improper for jurors to discuss 
the case between themselves prior to Its submission to 
them. The fact that some jurors treated some of their 
friends on the Jury is not misconduct if one of the par¬ 
ties is not connected with such act. 

It has been said to be improper for jurors to 
discuss the case between themselves prior to its 


InKton R. & Nav. Co.. 136 P. 878, 69 
Or. 194, 49 L R.A.,N.S., 889. 

«6. III.—-Chicago, R. I. & P. Ry. Co. 

V, Benson, 186 N.E 244, 352 Ill. 
196, certiorari denied 54 S.Ct, 53, 
290 U.S. 636, 78 L.Ed. 653, 

€7. W.Va.—Mullens v. Lilly, 13 S.B 
2d 634, 123 W.Va. 182. 

> 68 . Tex.—^Western Union Telegraph 
Co. V, Tweed. Civ.App., 138 S.W. 
1165, affirmed 166 S.W. 696, 177 S. 

W. 967, 107 Tex. 247. 

•69. D.C.—Harrison v. District of Co¬ 
lumbia, Mun.App., 95 A.2d 332. 

N.J,—^Douglass V. Kabalan, 86 A.2d 
140, 22 N.J.Misc. 200. 

Pa.—Salvltti v. Throppe, 21 Wash. 
Co. 196, affirmed 23 A.2d 446, 343 
Pa. 642, 138 A.L.R. 842. 

Prsvsntloa by court of co tnmn i U ca- 
tloas 

The court may help to prevent mls- 
•conduct Involving communications by 
warning each new group of Jurors of 
the Importance of avoiding any Im¬ 
proper contact with counsel.—Harri¬ 
son V. District of Columbia, D.C.Mun. 
App., 9S A.2<1 292. 


70. Utah.—Glazier v. Cram, 267 P. 
188, 71 Utah 466. 

71. Md—Rent-A-Car Co. v. Globe & 
Rutgers Fire Ins. Co., 163 A. 702, 
163 Md. 401, 86 A.L.R. 922. 

Discretion held not abused 

(1) In action on automobile lire 
policy, refusing to declare mistrial 
because of conversation between Ju¬ 
ror and witness relating to previous 
trials was not abuse of discretion.—■ 
Rent-A-Car Co. v. Globe & Rutgers 
Pzre ins. Co„ 163 A. 702, 163 Md. 401, 
86 A.L.R. 922. 

(2) Refusal to order mistrial for 
defense witness' act of riding home 
with juror at Juror's invitation after 
court adjourned was not abuse of dis¬ 
cretion.—Bloux V. Portland Water 
Dist, 170 A. 63, 132 Me. 307. 

73. Me.—Rioux v. Portland Water 
Dist., supra. 

Judge’s bsUef sqinlvslsnt to flndlag 

Judge's stated belief, with respect 
to witness’ and juror’s alleged mis¬ 
conduct, that Juror could and would 
act as impartial Juror, was equivalent 
to finding that juror’s and witness’ 
acta were not such that might have 
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influenced or had tendency to Influ¬ 
ence Juror’s mind.—Rioux v. Portland 
Water Diet., supra. 

73. Me.—Rioux v, Portland Water 
Dist., supra. 

74. Me,—Rioux V. Portland Water 
Diet., supra. 

76. Ind —Erwin v. Bulla, 29 Ind, 96, 
92 Am.D. 341. 

76. N.Y,—Welssman v. M. & M. 
Transp. Co., 79 N.T,S.2d 336, 191 
Misc. 968. 

Pa.—Salvittl v. Throppe, 21 Wash. 
Co. 196, affirmed 28 A.2d 445, 343 
Po. 642, 138 A.L.R. 842. 

64 C.J. p 1014 note 21. 

77. Ill.—Chicago Junction R. Co. v. 
McGrath, 68 N.E. 69, 203 III. 611. 

Ohio.—Raymond v. Hearon, 164 N.E. 
644, 30 Ohio App. 184. 

78. Mich.—John S, Noel Co. v. New¬ 
comb, 154 N.W. 68, 188 Mich. 63. 

79. Ill.—Chicago, M. & St. P. R. Co. 

V. Krueger, 17 N.E. 62, 124 Ill. 467. 

80. Mich.—^Williams v. Green, 166 N. 

W. 890, 201 Mich. 202. 

81. Ga.—^Von Oremp v. Barlll, 76 S. 
B.2d 264, 87 Ga.App. 716. 
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submission to them^^ or when they are not function¬ 
ing as a jury.88 However, a comment by one juror 
to another as to what evidence that was being intro¬ 
duced indicated to him,®^ and a conversation be¬ 
tween jurors, during recess, with respect to a map 
which had been admitted in evidence,®® have been 
held not fatal to the verdict. The fact that some 
of the jurors treated some of their friends on the 
jury is not misconduct if one of the parties is not 
connected with such act.®® 

f. Officers 

Contacts between court officers and Jurors, except 
as authorized by the court In appropriate circumstances, 
are not to be countenanced. 

Contacts between court officers and jurors, except 
as authorized by the court in appropriate circum¬ 
stances, are not to be countenanced since no justi¬ 
fication should be given for arousing suspicions as 
to the sanctity of jury verdicts.®^ Although under 
some statutes no sheriff or other officer may con¬ 
verse with the jury, or a member of the jury, after 
they have been sworn,®® it is not misconduct if the 
conversation is on subjects which are entirely un¬ 
related to the case on trial.®® It has also been said 


that officers having a jury in charge while they are 
deliberating on their verdict should never speak 
to them except to ask them whether they have 
agreed;®® and the verdict will be vitiated where the 
officer suggests matters to the jury which will alarm 
or frighten them into agreement,or remains with 
the jury while deliberating, talks with them about 
the case, and threatens to fine one juror who de¬ 
clines to vote without further consideration.®® It 
is entirely proper for the foreman to consult with 
the officer in charge as to the possibility of obtain¬ 
ing further information with respect to a point on 
which the jury are not clear®® or to suggest to the 
officer that the jurors desire to obtain further in¬ 
struction from the court.®^ While improper, it is 
not prejudicial error that the officer in charge tells 
the jury that a verdict could be agreed to by five- 
sixths of the jury.®® Although not fatal to the 
verdict if not prejudicial,®® it is reprehensible and 
punishable misconduct for the jury, during the 
deliberations, to send the officer in charge to take 
the measurements of an object materially involved 
in the case®'^ or to send him after books and papers 
involved in the case without the knowledge of 
court or counsel.®® 


82. Cal.—Smith v. Brown, 283 P. 132, 
102 CaLApp. 477. 

83. Tex.—Cloudt v. Hutcherson, Civ. 
App., 175 S.W.2d 643, error refused. 

84. Ky.—Higgins v. Dean Gas En¬ 
gine & Foundry Co., 130 S.W. 800, 
140 Ky. 44. 

85. Cal.—^Wllson v. California Cab 
Northern Pac. Ry. Co., '64 P.2d 1176, 
Co., App., 13 P.2d 768, 126 Cal.App. 
383. 

86. Mont.—^Wibaux Realty Co. v. 
101 Mont. 126. 

87. N.Y.—Holliday v. Rockwell, 126 
N.Y.S.2d 629. 282 App.Div. 983, re- 
argument denied 127 N.Y.S.2d 808, 
283 App.Div. 677. 

88. Ky.—C. V. Hill & Co. v. Hadden’s 
Grocery, 186 S.W.2d 681, 299 Ky. 
419. 

Attorneys employed in trial of j 
case are not “offleers", within statute j 
forbidding offleers, without leave of 
court, to converse with jury or any 
member thereof on any subject after 
they have been sworn, and the stat¬ 
ute Is confined to the sheriff, or other 
like offleers having administrative 
duties to perform In summoning, Im¬ 
paneling, and caring for the jury.— 
C. V, Hill & Co. V. Hadden’s Grocery, 
185 S.W.2d 681, 299 Ky, 419. 

89. Ky. — Owlngs v. Webb’s Ex’r, 202 
S.W.2d 410, 804 Ky. 748—C. V. 
Hill & Co. V. Hadden’s Grocery, 185 
S.W.2d 681, 2<89 Ky. 419i 


90. N.D.—James Turner & Sons v. 
Great Northern Ry. Co., 272 N.W. 
489, 67 N.D. 347. 

Tex,—Texas Emp. Ins. Ass’n v. Fore¬ 
man, Clv.App., 236 S.W.2d 824, re¬ 
versed on other grounds Foreman 
V. Texas Emp. Ins. Ass’n, 241 S.W. 
2d 977, 160 Tex. 468, conformed to 
Texas Emp. Ins. Ass’n v. Foreman, 

I 262 S.W.2d 248. 

64 C.J. p lore note 32. 

Conversation with court cleric during 
deliberations 

Where colloquy occurred between 
court clerk and jury while Jury were 
deliberating, without knowledge or 
consent of court or counsel, judgment 
for plaintiff in civil action for assault 
and rape was reversed as matter 
of discretion, notwithstanding clerk 
and Jury probably Intended no wrong, 
and Information furnished by clerk to 
jury may have been substantially 
correct—Kaus v. Barthold, 10 N.Y.8. 
2d 734, 266 App.Div. 1033. 

91. Ala.—Alabama Fuel & Iron Co. 
V. Rice, 66 So. 402, 187 Ala 468. 

64 C.J. p 1016 note 33. 

Officer hsid not guilty of nudue iaflu- 
euoe 

Bailiff was not guilty of undue 
Influence Invalidating verdict, where 
on Friday night preceding Christmas 
on Sunday he informed jurors that 
notice to hotel was essential if Jury 
were to spend night there, and that 
jury would be given fifteen minutes 
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I to determine whether there would be 
verdict,—Leonard v. Hume, 41 P.2d 
965. 6 Cal.App.2d 41. 

92. Ill.—Heston v. Neathommer, 64 
N.E. 310, 180 Ill. 150. 

93. N.D.—Baird v. Stephens, 228 N. 
W. 212, 58 N.D. 812. 

94. N.D.—Baird v. Stephens, supra 

95. Wls.—Short v. Boss, 225 N.W. 
197, 198 Wls. 686. 

It Is grave and serlouB misconduct 

on part of a deputy sheriff to advise 
Jurors to be governed by a majority 
vote in arriving at their answers.— 
Lee V. Galbreath, Tex.Civ.App., 234 
S.W.2d 91. 

96. Wls.—^Ketchum v, Chicago, St. 
P., M. & O. Ry. Co., 136 N.W. 634, 
160 Wls. 211. 

97. Wis.—^Ketchum v. Chicago, St. 
P., M. & O. Ry. Co„ supra 

98. S.C.—Lott V. Macon, 33 S.C.L. 
178. 

Bequest for picture held not atiseon- 
duct 

Where one of Jurors on way to 
jury room commented on absence ef 
pictures to deputy sheriff, and juror's 
request for picture was disposed of 
In open court and in presence of both 
counsel by sending picture to the 
jury room by the deputy sheriff, there 
was no improper communication with 
the jury on the part of the deputy 
sheriff.—^Baumhoer v. McLaughlin, 
Mo.App., 206 S.W.2d 274. 



89 C.J.S. 


TRIAL § 457 


g. Presence of Others in Jury Boom 

It Is error to permit a person not a member of the 
Jury to be present in the jury room during their delib* 
erations. 

Not only is it error to permit a person not a mem¬ 
ber of the jury to be present in the jury room dur¬ 
ing their deliberations,®^ but it is improper conduct 
for the judge himself to enter the jury room while 
the jury are deliberating;^ and, according to some 
cases, this is of itself sufficient to vitiate the ver¬ 
dict,^ although there is also some authority to the 
contrary.® While it is improper for the officer in 
charge of the jury to remain in the jury room while 
they are deliberating on their verdict,^ it has often 
been held that the mere presence of a court officer 
during the deliberations of the jury is not ground 
for setting the verdict aside if he docs not interfere 
with, or influence, them.® 

h. Newspaper Reports or Comments on Case 

Although newspapers have no right to attempt to 
Influence the trial, the mere tact that a newspaper re¬ 
port of the trial has been published is not ground for 
discharging a Jury when It Is not shown that any of 
them have read the article. 

Although it has been said that jurors should 
not, during the course of the trial, be permitted to 


read newspapers containing comments on the issues 
in the case on trial,® and newspapers have no more 
right than any other person to attempt to influence 
the decision of the jury,^ it is usually held that the 
fact that jurors have read newspaper accounts or 
comments, which are not of a highly damaging 
character or inspired by a party to the suit, does 
not of itself vitiate the verdict,® nor is it such mis¬ 
conduct as to require the trial court to withdraw 
or discharge the jurors from the case,® it being 
largely within the discretion of the court whether 
or not the jurors will be withdrawn or discharged.^® 
The mere fact that a newspaper report of the trial 
has been published is not ground for discharging 
the jury when it is not shown that any of them 
have read the article,especially where the counsel 
for the complaining party was afforded and declined 
the opportunity before the verdict to ascertain 
whether any jurors had read the article or were 
influenced thereby.^® 

It is, however, vitiating misconduct for jurors to 
take into the jury room, and give consideration to, 
a newspaper account of a previous trial designed 
to be prejudicial and showing that defendant car¬ 
ries liability insurance.^® Whether or not the jury 
shall be warned against reading newspaper reports 


99. Tex.—Kilgore v. Moore, 36 S. 
W. 317, 14 Tex.Civ.App. 20. 

Zaadvertent entry of party 

Where party to an action walked 
through Jury room, before case was 
given to Jury, but while Jury was 
discussing case, in order to reach a 
toilet, and on coming back through 
Jury room stopped and lit a ciga¬ 
rette, the inadvertent acta of the 
party were improper but did not viti¬ 
ate the verdict.—Shew v. Bailey, 
Tenn.App., 260 S.'W.2d 362. 

1. Kan.—Tawzer v. McAdams, 7 P. 
2d 616, 134 Kan. 696. 

64 C.J. p 1015 note 43. 

TTse of court room for Jury room 

Fact that court room was used as 
Jury room because of lack of other 
facilities did not give trial Judge 
right to enter the room accompanied 
only by deputy sheriff, and remain 
closeted with Jury behind dosed 
doors for two or three minutes dur¬ 
ing their deliberations In the absence 
and without the knowledge and con¬ 
sent of counsel for either side, and 
listen to auestion relative to in¬ 
structed verdict.—Freeman v. Hill¬ 
man, Tex.Civ.App., 173 S.W.2d 667. 

2. N.T.—Gibbons v. Van Alstyne, 9 
N.T.S, 166, 56 Hun 639 ~Benson v. 
Clark, 1 Cow. 268. 

3. Iowa.—^Ayrhart v. Wilhelmy, 112 
N.W. 782, 136 Iowa 290. 


Mich.—^Hart v. Lindley, 14 N.W. 682, 
50 Mich. 20. 

4. Ind.—Fitzgerald v. Goff, 99 Ind. 
28. 

6. s.D—Williams v. Chicago, etc., 
R. Co., 78 N.W. 949, 11 S.D. 463. 

64 C.J. p 1015 note 46. 
e. Or.—Corpus Juris guotad In State 
v. Cunningham, 144 P.2d 303, 317, 
173 Or. 25. 

Tex.—Burchill v. Hermsmeyer, Civ. 
App., 262 S.W. 611. 

' Or.—Corpus Juris gnoted la State 

V. Cunningham, 144 P.2d 303, 317, 
173 Or. 25. 

64 C.J. P 1015 note 60. 
g. Or.—Corpus Juris gaoted la State 
V. Cunningham, 144 P.2d 303, 317, ^ 
173 Or. 2'5. 

64 C.J. P 1015 note 51. 

0 ^ Or.—Corpus Juris guoted iu State 
V. Cunningham, 144 P.2d 303, 317, 
173 Or. 25. 

64 C.J. P 1016 note 62. 

Referencs to Jasuraacs la aswspapsr 
axtlcls 

(1) The publication of newspaper 
articles stating that defendant sued 
for injuries sustained in automobile 
collision waa Insured, did not require 
withdrawal of case from jury, where 
some of Jurors stated that they had 
not read articles, and Jurors who had 
read articles stated that they would 
not be Influenced thereby, and defend- 
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ant testified that he was Insured 
and requested Instruction that jury 
must determine rights and liability of 
parties without regard to Insurance. 
—Kelley v. Dickerson, 13 N.B.2d 635, 
213 Ind. 624. 

(2) The mere fact that the Jurors 
become aware of defendant’s Insur- 
! ance from newspaper reports is not 
I error where the court promptly 
j warns the jury to disregard the 
I newspaper reports.—Hoffecker v. Jen¬ 
kins, C.C.A.Va., 161 F.2d 951. 

10. Or.—Corpus Juris quoted la 

State V. Cunningham, 144 P.2d 303, 
317, 173 Or. 26. 

64 C.J. p 1016 note 63. 

11. 111.—Curtis V. Lowe, 87 N.E.2d 
866, 338 Ill.App. 463. 

Mont.—Corpus Juris cited la Baranko 
V. Grenz, 2S6 P.2d 1074, 1075. 

Tex.—Moncada v. Snyder, 162 S.W.2d 
1077, 137 Tex. 112. 

64 C.J. p 1016 note 64. 

13. Va.—United Const. Workers r. 
Laburnum Const. Corp., 7'5 S.B.2d 
694, 194 Va. 872, affirmed United 
Const. Workers, Affiliated with 
United Mine Workers v. Laburnum 
Const. Corp., 74 S.Ct. 838, 347 U.S. 
658, 98 L.Bd.- 

13. Kan.—^Bryant v. Marshall. 10 P. 

2d 868, 136 Kan. 848. 

I 64 C.J. p 1016 note 65. 
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or comments^* or whether or not inquiry shall be 
made of the jury to determine whether they have 
read a newspaper comment on the trial^^ rests 
largely in the discretion of the trial court. When 
newspaper comments or reports favorable to one 
party are published during the progress of the trial 
it is clearly proper for the trial judge to call the 
attention of the jury thereto, express his unqualified 
disapprobation of such conduct, and caution the 
jury not to be influenced by the publication in ques¬ 
tion.^® 

§ 458. Obtaining Evidence or Knowledge by 
Unauthorized Means 

It Is Imppoper for the Jury to make a private search 
for evidence which, although competent and not sub¬ 
ject to being explained or rebutted by the parties, may 
put the Jurors in possession of facts which will have a 
potential influence on their verdict. 

Since the jury must base their verdict on evi 
dence legally introduced on the trial of the cause, 
as discussed infra § 462, it is improper conduct for 
them to make a private search for evidence which, 
although incompetent and not subject to being ex¬ 
plained or rebutted by the parties, may put the 
jurors in possession of facts which will have a 
potential influence on their verdict.^^ It is also 
improper for any juror to communicate to his fel¬ 
low jurors anything which he may know from in¬ 
formation obtained otherwise than through the 
medium of the trial.^® 

§ 459. - Unauthorized View or Inspection 

An unauthorized view or inspection of a scene or 
object involved In the case by the Jurors constitutes mis¬ 
conduct and will vitiate the verdict where it clearly ap- 
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pears, or la reasonably to ba Inferred, or there it rea¬ 
sonable probability that the verdict waa influenced by 
the unauthorized view or inspection. 

While the court may, in its discretion, allow the 
jury to view or inspect a scene or object involved 
in the case, as discussed supra § 47, an unauthorized 
view or inspection of the locus in quo by the jurors 
constitutes misconduct,!® and according to many 
cases an unauthorized view or inspection by the 
jury will vitiate the verdict where it clearly ap¬ 
pears,2® or it is reasonably to be inferred,2! or there 
is a reasonable probability that,2® the verdict was 
influenced by the unauthorized view or inspection. 
Especially is the verdict vitiated where the view or 
examination is made, by preconcerted arrangement, 
in company with the friends and witnesses of the 
successful party without the knowledge or pres¬ 
ence of the defeated party or his counsel. 23 

Although it has been stated broadly that mis¬ 
conduct in taking an unauthorized view or inspec¬ 
tion will, because it has a tendency to corrupt and 
cast suspicion on the pure and sound administration 
of justice, cause the verdict to be set aside without 
regard to whether the misconduct has resulted in 
prejudice,24 it has been held that the verdict will 
not be set aside because of an unauthorized view 
or inspection where it can be preserved,®® or it is 
reasonably clear®® that the verdict was not im¬ 
properly influenced; and some decisions contain 
statements which go even further and require an 
affirmative showing of prejudice before the verdict 
will be vitiatcd.2’^ It has also been held that an 
unauthorized view by jurors constitutes misconduct, 
only as to that element of the verdict affected there- 
by.28 The refusal to declare a mistrial is not error 


14. Conn,—Geraty v. Kaufman, 162 
A. 33. 115 Conn. 563. 

64 C.J. p 1016 note 66 . 

15. Conn.—Geraty v. Kaufman, su¬ 
pra. 

16. Ga.—^Wynn v. City, etc., R. Co., 
17 S.E. 649, 91 Ga. 344. 

17. Cal.—Krltzer v. Citron, 224 P.2d 
808, 101 Cal.App.2d 33—Maffeo v. 
Holmes, 117 P.2d 948, 47 Cal.App. 
2d 292. 

64 C.J. p 1015 note 70. 

18. Cal.—Maffeo v. Holmes, supra. 
Neb.—Merritt v. Ash Grove Lime & 

Portland Cement Co.. 285 N.W. 97, 
136 Neb. 52. 

Tenn.—Nash v. Mitchell, 9 Tenn.App. 
134. 

Tox.—Norris Bros. v. Mattinson, Civ. 
App., 118 S.W.2d 4C0, error dis¬ 
missed. 

19. Iowa,—Johnson v. Hes Moines 
City Ry. Co., 207 N.W. 984, 201 
Iowa 1044. 

Ky.—Brock v. Smith, 268 S.W.2d 947. 


Neb.—Merritt v. Ash Grove Lime & 
Portland Cement Co., 285 N.W. 97, 
136 Neb. 52. 

Tex.—Republic Ins. Co. v. Hale, 99 S. 
W.2d 909, 128 Tex. 616. 

20. Vt.—Flanders v. Mullin, 60 A. 
1055, 73 Vt. 276. 

64 C.J. p 1017 note 73. 

21. B.I.—Garside v. Ladd Watch 
Case Co.. 24 A. 470, 17 R.I. 691. 

Tenn.—Wade v. Ordway, 1 Baxt. 229. 

I 64 C.J. p 1017 note 74, 

22. Minn.—Pierce v. Brennan, 86 N. 
W. 417, 83 Minn. 422. 

64 C.J. p 1017 note 76. 

23. N.J.—^Deacon v. Shreve, 22 N.J. 1 
Law 176. 

24. Pa.—He] me v. Kingston, 8 Luz. 
Leg.Reg. 221. 

25. N.Y.—Haight v. Elmira, 69 N.T. 
S. 193, 42 App.Uiv. 391, 

28. Neb.—Merritt v. Ash Grove Lime 
& Portland Cement Co., 285 N.W. 
87, 136 Neb. 62. 
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N.Y.—Gambon v, City of New York, 
274 N.Y.S. 653, 163 Misc. 401. 

64 C.J. p 1017 note 79. 

Facts held not to constitute xnlsoon- 
dnet 

In action for damages sustained in 
automobile collision, a juror’s visit 
to scene of accident during trial did 
not constitute jury misconduct, In 
absence of showing that on such oc¬ 
casion he saw anything which he had 
not seen many times before his ac¬ 
ceptance as Juror.—Akers v. Epper¬ 
son, Tex.Civ,App., 172 S.W.2d 6l2. 
certified question answered 171 S.W. 
2<i 483, 141 Tex. 189, 156 A.L.R. 1028. 

27. Ill.—Richardson v. Franklin, 235 
lll.App. 440. 

Iowa.—Johnson v. Des Moines City 
Ry. Co., 207 N.W. 984, 201 Iowa 
1044—Carbon v. City of Ottumwa, 
64 N.W. 413, 95 Iowa 624. 

28. Tex.—Sulser v. Caraway, Civ. 
App., 134 S.W.2d 426. 
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where there is no proof that the juror made an un¬ 
authorized mspection.29 

Where an unauthorized view is taken by several 
jurors in good faith, and without seriously prejudic¬ 
ing the rights of the complaining party, the ir¬ 
regularity may be cured by an instruction direct¬ 
ing the jury to disregard any facts learned by the 
view.8® However, the irregularity is not cured by 
a direction of the court to have the entire jury 
make a view.^i When the court is not in session 
jurors should not be permitted to examine ex¬ 
hibits.** 

Things not directly involved in cause. In order 
for the verdict to be vitiated the inspection need not 
necessarily be of something directly involved in the 
case, but it may be of some other place or thing 
supposed to possess features similar to those of the 
place or thing involved in the cause, so that the in¬ 
spection or experiment is likely to result in the 
formation of an opinion as to something directly 
involved.** 

§ 460. Other Misconduct of Jurors 

a. In general 

b. Premature formation and expression 

of opinion 

c. Use of refreshments and intoxicating 

liquors 

d. Disclosure of contents of sealed ver¬ 

dict 

e. Requesting voluntary action of suc¬ 

cessful party 

a. In General 

Various remarks of Jurors during the trial have been 
held to vitiate the verdict or not to vitiate the verdict. 

It has been held not to be such prejudicial mis¬ 
conduct as will vitiate the verdict for a juror to 
express a desire to view the premises involved;*^ 
to remark that he does not think counsel for one 
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of the parties will let him sit in the case ;** to ask, 
on the way to the jury box, to see the injured hand 
of plaintiff which had previously been exhibited to 
the jury and the injury testified to ;** to joke about 
injured plaintiff in a personal injury action;*^ to 
ask why defendant failed to complete work where 
admittedly the conditions at the place of injury re¬ 
sulted from the work being done ;** to comment on 
the evidence where the court instructs the jurors 
not to make comments on the evidence and to dis¬ 
regard the comment made;** to answer in reply to 
questions of an attorney during his argument that 
they had observed the conduct and demeanor of a 
witness while testifying;^® to state, during cross- 
examination of defendant’s witness, in tones audible 
to court and jury, that he believes that defendant 
is trying to signal the witness what to answer;** 
or to ask the judge, not in the presence or hear¬ 
ing of any other person, whether counsel had a right 
to cross-examine the witness as he had, stating that 
it appeared to him that counsel was attempting to 
trap the witness and that it seemed like persecu¬ 
tion.** 

On the other hand, where the court did not re¬ 
buke the juror or caution the jury not to be prej¬ 
udiced, it was held to be fatal to the verdict that 
a juror made a semiaudible remark "That's right," 
where plaintiff’s counsel stated that defendant’s 
counsel had made plaintiff’s youthful witnesses cry 
during cross-examination by trying to make them 
lie.** While it is highly improper for a juror, 
during the examination of a witness, to give audible 
voice to his conclusion that the witness is lying,** 
the verdict will not be disturbed if it is not shown 
that the other jurors heard the exclamation and 
were influenced thereby.** It is improper for one 
of the jurors to place before the jury the fact that 
insurance is involved whatever the source of the 
information may have been,*® and a statement by 
a juror which refers to the fact that defendant is 


29. Okl.—S. H. Kresa & Co. v. Mad¬ 
dox, 203 P.2d 706, 201 Okl. 190. 

30. N.T.—Buffalo Structural Steel 
Co. V. Dickinson, 90 N.T.S. 268, 98 
APp.Div. 355. 

31. N.T.—Buffalo Structural Steel 
Co. V. Dickinson, supra. 

32. Mo.—Elsenbarth v. Powell Bros. 
Truck Lines, 161 S.W.2d 263. 

33. Vt.—Flanders v. Mullln, 50 A. 
1066, 73 Vt. 276. 

64 C.J. p 1017 note 88. 

34. Cal.—Judd V. Letts. Ill P. 12. 
158 Cal. 859, 41 L.R.A.,N.a, 166. 

36. Kan.—Suit v. Gibson. 180 P. 144, 
106 Kan. 666. 


36. Ohio.—Cleveland-Akron Bax Co. 
V. Jalte, 148 N.E. 82, 112 Ohio St 
606. 

37. Ariz.—Schmerfeld v. Hendry, 246 
P.2d 420. 74 Ariz. 169. 

3a Pa.—Reese v. City of Pittsburgh, 
169 A. 366, 313 Pa. 32. 

39. Mo.—Ownby v. Kansas City Rya 
Co„ App., 228 S.W. 879. 

4a Tex.—^Kansas City Southern Ry. 
Co. V. Chandler, Civ.App., 192 S.W. 
2d 804, refused no reversible error. 

4L Mo.—^Robb V. Bartels, App., 263 
S.W. 1018. 

4a Ohio.—^Drock v. Great Atlantic 6b 
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Pac. Tea Co., 22 N.E.2d 547, 61 Ohio 
App. 291. 

4a Conn.—^Farrington v. Cheponls ft 
Parnarusky, 73 A. 189, 82 Conn. 258. 

44. Tex.—^De Leon v. Longoria, Civ. 
App.. 4 S.W.2d 222. 

45. Tex.—De Leon v. Longoria, su¬ 
pra. 

46. Neb.—Pope v. Tapelt, 50 N.W.2d 
362. 165 Neb. 10. 

Qnestloa of Juror as to inraranoe 

Permitting a defendant to state 
that he bad no insurance in reply to 
a Juror’s question, over objection of 
other defendanta, is error. •—Rojas v. 
Vuocolo, 177 aw.2d 962, 142 Tea 

152. 
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insured is ground for the withdrawal or discharge 
of the jurors.^'^ However, it is not error where the 
subject of insurance had been introduced on cross- 
examination by the complaining party, and the facts 
placed before the jury were to his advantage.^® 
Whether a mistrial should be granted because of a 
remark by a juror is within the discretion of the 
court. 

b. Premature Formation and Expression of 

Opinion 

ft fs the duty of Juror* not to form or express their 
opinion as to the merits of the cause until arguments 
have been had, instructions given, and the case finally 
submitted to them. 

It is the duty of jurors not to form or express 
their opinion as to the merits of the cause until 
arguments have been had, instructions given, and 
the case finally submitted to them,^® and where a 
juror expresses an opinion before the case is sub¬ 
mitted the court should, of its own motion, dis¬ 
charge the juror.^^ Should a juror, while he is 
separated from the rest, during the course of the 
trial, talk to others and declare his already formed 
Dpinion as to the merits of the controversy, such 
Drejudgment by the juror vitiates the venlict.^^ 
[f the court has reason to believe that the jurors 
lave expressed a determination to render a verdict 
n favor of one of the parties, irrespective of the 
•acts proved, it may, before the parties have chal- 
enged them, admonish them as to their duty to 
lecide the case fairly and impartially on the evi- 
lence.53 

c. Use of Refreshments and Intoxicating Liq¬ 

uors 

It Is not misconduct for the jury to send out for 


refreshment* during their deliberations, and, while the 
drinking of intoxicating liquors is reprehensible miscon¬ 
duct, It is generally held not to vitiate the verdict where 
the drinking Is not at the expense of one of the parties 
and the jurora are not incapacited from performing their 
dutiea as such. 

It is not misconduct for the jury to send out 
for refreshments during their deliberations,or to 
drink cider belonging to plaintiff which is furnished 
them in response to such a request where the cider 
was furnished without knowledge of plaintiff and 
the jury did not know it belonged to him.®^ While 
it is reprehensible misconduct,56 even the drinking 
of intoxicating liquors is generally held not to 
vitiate the verdict where the drinking is not at 
the expense of one of the parties and the jurors are 
not incapacitated from performing their duties as 
such.^*^ On the other hand, if the drinking is at 
the expense of the successful party,®® or a juror 
thereby becomes so intoxicated as to be incapable 
of properly performing his duties,it will vitiate 
the verdict. It has been held that it is error to 
permit a juror to use intoxicating liquors unless it 
is done with the permission of the court, on the 
prescription of a practicing physician 

d. Disclosure of Contents of Sealed Verdict 

The disclosure of the nature of a verdict which has 
been agreed on but not announced or received in court 
will not of Itself vitiate the verdict where there was 
no fraudulent or Improper motive In making the disclo¬ 
sure and the losing party was not injured thereby. 

While it is reprehensible conduct for a juror to 
disclose the nature of a verdict which has been 
agreed on but not announced or received in court, 
this will not of itself vitiate the verdict where there 
was no fraudulent or improper motive in making the 


7. Miss.—Odom v. Walker, 11 So.2d 
462, 193 Miss. 862. 

>hio.—Hoge V. Solssons, 192 N.E. 860, 
48 Ohio App. 221. 

B. Neb.—Pope v. Tapelt, SO N.W. 
2d 352, IBB Neb. 10. 

9. Conn.—Bluett v. Ell Skating 
Club, 48 A.2d B67, 133 Conn. 99. 

isoretion hsld not abused 

Where a juror made a disparaging 
»mark concerning the race to which 
■je Juror and counsel for plaintiff 
^longed, but trial court found that 
> reference had been made to the 
ise on trial or to any person con- 
srned therein and that nothing oc- 
irred during the trial to indicate 
ly prejudice or bias against either 
•unsel or litigant, denial of plaln- 
BTs motion for a mistrial and a mo¬ 
on to set aside verdict was not an 
luse of discretion.—Bluett v. Ell 


Skating Club, 48 A.2d B67, 133 Conn. 
99. 

60. Cal.—Shlppy v. Peninsula Rapid 
Transit Co., 240 P. 785, 197 Cal. 
290. 

Mich.—Corpus Juris (quoted iu Peo¬ 
ple V. Petrill, 290 N.W. 358, 360, 
292 Mich. 139. 

I 51. Pa.—Schonhardt v. City of Pitts- 
I burgh, 16 A.2d 421, 340 Pa. 166— 
McKahan v. B. & O. R. R. Co., 72 
A. 261, 223 Pa. 1, 16 Ann.Cas. 173. 

52. Mich.—Corpus Juris quoted la 
People V. Petrill, 290 N.W. 358, 360, 
292 Mich, 139. 

64 C.J. p 1017 note 86. 

53. Mich.—Corpus Juris quoted ia 

People V. Petrill, 290 N.W. 868, 
360, 292 Mich. 139. 

Wls.—Slckler v. LaValle, 27 N.W. 
163, €5 Wls. 672. 
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54. Iowa.—Long v. Davis, 114 N.W. 
197, 136 Iowa 734. 

66. Mass.—Tripp v. Bristol County 
Com'rs, 2 Allen 656. 

64 C.J. p 1017 note 90. 

66. Neb.—Reed v. Chicago, B. & Q. 
R. Co., 151 N.W. 936, 98 Neb. 19. 

67. Mont.—^Wibaux Realty Co. v. 
Northern Pac. Ry. Co., 64 P.2d 1176, 
101 Mont. 126. 

64 C.J. p 1018 note 92. 

68. N.Y.—Wilson v. Abrahams, 1 Hill 
207. 

S.D.—McGilvery v. Lawrence, 162 N. 
W. 698, 36 S.D. 443. 

68. R.I.—Underwood v. Old Colony 
St. Ry. Co., 76 A. 766, 31 R.I. 263. 
Ann.Cas.l912A 1318. 

60. Idaho.—Bernier v, Anderson, 70 
P. 1027. 8 Idaho 675. 

61. Cal.—Ingersoll v, Truebody, 40 
Cal. 603. 
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disclosure and the losing party was not injured 
thereby.® 2 

e. Requesting Voluntary Action of Successful 
Party 

It It not improper for Jurors to ask, In connection 
with their verdict, that the successful party recognize 
a moral obligation to his opponent. 

The fact that jurors in connection with their 
verdict in favor of defendant file a letter or re¬ 
quest asking defendant to recognize a moral obli¬ 
gation to pay plaintiff,or to assist plaintiff’s 
family,®^ is not misconduct which affects the valid¬ 
ity of the verdict. 

§ 461. Method of Determining Jurors* Con¬ 
duct 

The method of determining Jurors* conduct rests in 
the discretion of the court. 
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In determining a motion for a mistrial for the 
alleged misconduct of jurors, the court has discre¬ 
tion to decide how the jurors should be examined.®* 
It is within the discretionary power of the court 
to examine a juror who, an attorney asserts, is 
guilty of possible misconduct,®® and to refuse to 
permit the attorney for the person suspected of 
interference with the jurors to participate in the 
inquiry into the misconduct.®'^ In order to deter¬ 
mine whether there has been any prejudicial mis¬ 
conduct on the part of jurors the trial judge may 
make, from the bench, direct inquiry of the jury 
on this point without having the jury retire to the 
jury room to determine whether there has been any 
prejudicial misconduct,®® although it is not error 
to have the jury make such an inquiry in the jury 
room.®* 


C. DELIBERATIONS AND MANNER OF ARRIVING AT VERDICT 


§ 462. In General 

a. General considerations 
h. Duty to agree and heed arguments of 
other jurors 

c. Length of deliberation and necessity 

for retirement 

d. Food and rest during deliberations 

e. Discussion and consideration of evi¬ 

dence and issues submitted by in¬ 
structions 

f. Discussion and consideration of mat¬ 

ters not in evidence or issue gen¬ 
erally 


g. Misrepresentations by jurors 
a. General Oonsiderations 

Tha verdict of the Jury should be the reeult of the 
exercise of Judgment, reflection, and conscientious con¬ 
viction applied to the evidence In the case, and the Jury 
should be fair and impartial to all parties during deliber¬ 
ations. 

Generally, the deliberations and arrival at the 
verdict should be a process of determining the ma¬ 
terial facts from the evidence which has been in¬ 
troduced,"^® and applying the law to such facts as 


02. TJ.S.—corpttt Jurla cited la 

California Fruit Exchange v. Hen¬ 
ry, D.C.Pa., 89 F.Supp. 580, 688. 
affirmed. C.A., 184 F.Zd 617. 

64 C.J. p 1018 note 98. 

63. Cal. —Zolkover v. Pacific Electric 
Ry. Co., 264 P. 926, 81 Cal.App. 772, 

64. Cal.—^Willey v. Alaska Packers' 
Ass’n, 238 P. 1087, 73 Cal.App. 606, 

85 . Tex.--S. H. Kress & Co. v. Selph, 
C1V.APP., 260 S.W,2d 883, error re¬ 
fused no reversible error. 

66. U.S.—Farish Co. v. Madison Dis¬ 
tributing Co.. C.C.A.N.Y., 37 F.2d 
455. 

67. Cal.—Gallagher v. Municipal 
Court of City of Los Angeles, 192 
P.2d 906, 31 CaL2d 784. 

BigHt to cross-examine witnesses 
Attorney for person suspected of 
interfering with jurors had no right 
to cross-exaniine witnesses in In¬ 
vestigation to determine whether 
mistrial should be declared because 
of such interference, but could not 


be held in contempt or requesting the 

privilege of doing so.-—Gallagher v. 

Municipal Court of City of Los An¬ 
geles, 192 P.2d 906. 31 Cal.2d 784. 

68. Mass,—Dzieglel v. Town of 
■Westford, 174 N.E. 495, 274 Mass. 
291. 

Tex.— S. H. Kress & Co. v. Selph, Civ. 
App., 260 S.W.2d 883, refused no 
reversible error. 

64 C.J. p 1018 note 4. 

69. Mass.—Claffey v. Fenelon, 161 
N.E. 616, 263 Mass. 427. 

70. Ala,—Puller v. Nazal, '67 So.2d 
806, 259 Ala. 698. 

Mo,—State ex rel. State Highway 
Commission v. Patton, 77 S.W.2d 
867, 229 Mo.App. 331. 

Neb.—Pope v. Tapelt, 60 N.W.2d 362, 
166 Neb. 10—McCarthy v. Pfost, 7 
N.W.2d 363, 142 Neb. 667. 

N.Y.—N. Wagman & Co. v. Schafer 
Motor Freight Service, 4 N.Y.S.2d 
526, 167 Misc. 681. 

Tenn.—Corpus Jnris cited In Stone 
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V. O’Neal, 90 S.W.2d 648, 662, 19 

Tenn.App. 512. 

64 C.J. p 1018 note 8. 

Jury as trier of foots 

(1) Jury has duty to consider all 
facts and circumstances in evidence, 
meanwhile weighing preponderances, 
drawing Inferences, balancing hy¬ 
potheses and comparing delinquen¬ 
cies in light of their experiences as 
reasonable and honorable men.—Tom- 
blgbee Mill & Lumber Co. v. Hol¬ 
lingsworth, C.C.A.Miss., 162 F.2d 763, 
certiorari denied 68 S.Ct. 165, 832 
U.S. 824, 92 L.Ed. 899. 

(2) In action involving collision 
occurring when truck overtook and 
passed plalntlfC’s automobile and 
struck oncoming automobile which 
collided with plaintiff’s, Jury, in de¬ 
termining whether he exercised ordi¬ 
nary care, was bound to consider dis¬ 
tance and speeds of vehicles and le¬ 
gal duty not to cut in front of plaln- 

I tiff’s automobile within thirty feet 
I and to be on driver’s own side of 
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instructed by the court and every verdict should 
be the result of the exercise of judgment, reflection, 
and conscientious conviction on the part of the 
jury.^* The jurors must observe the rights of both 
parties and be indifferent and impartial,^3 and im¬ 
mune from extraneous influcnce.^^ The jury are 
bound to accept and apply the principles of law 
governing the case before them, and they are not 
authorized to depart from these principles simply 
because they judge it necessary to accomplish jus¬ 
tice in the particular case.'^B ^ verdict is invalid 
if it is arrived at by merely making a mathematical 
calculation rather than exercising judgment and 
weighing and considering the evidence,'^® or if it 
is based on some theory evolved by the jurors them¬ 
selves and not supported by any evidence.'^'^ The 
jury should not be required to enter into their 
deliberations under circumstances calculated to pre¬ 
vent a full and fair consideration of the matters 


committed to their decision and it is the duty of 
the trial court to see that their deliberations are 
not deflected by outside considerations.*^® As a 
general rule the deliberations of the jury are secret 
and the court will make no inquiiy into the nature 
or extent of such deliberations.®® 

b. Duty to Agree and Heed Arguments of 
Other Jurors 

Generally, Jurors should give due eonelderatlon to 
the opinions of each other in order to reach a harmonious 
result under the law and evidence in the case. 

A jury should examine a question submitted to 
them with due regard to the opinions of each 
other, and should try to reach a harmonious result 
if they can do so, under the law and evidence in the 
case;®^ but this docs not mean that jurors should 
agree to a verdict which is against their honest 
convictions,®® or that they shall compromise, divide. 


highway before reaching oncoming 
automobile.—Bobst v. Hoxie Truck 
Line, 267 N.W. 673, 221 Iowa 823. 

(3) Juries should be afforded by 
courts every reasonable opportunity 
for properly performing their func- 
tlonB.—Hand v. Hill, G N.Y.S 2d 838. 
167 Mlsc. 683, affirmed 8 N.T.S.2d 
564, 256 App.Dlv. 1016, 

Condaot of wltnoM 
In determining whether driver was 
guilty of gross negligence so as to 
authorize recovery by guest in auto¬ 
mobile, Jury were not reauired to 
pa.ss separately on the various ele¬ 
ments which entered into driver’s 
conduct but they could view his con¬ 
duct as a whole.—Bruno v. Donahue, 
24 K.E.2d 761, 305 Mass. 30—Smith v. 
Axtman, 6 N.BI.2d 809, 286 Mass. 
612. 

ausoondnot dnrlag deliberatioas 

In determining whether alleged 
misconduct occurred In the course of 
Jury’s deliberations and the effect of 
such misconduct. If established, court 
must consider the elements pre¬ 
scribed in rule of civil procedure au¬ 
thorizing a new trial on ground of 
misconduct.—Burkett v. Slauson, Civ. 
App., 2S5 S.W.2a 606, reversed on 
other grounds 237 S.W.2d 253, 150 j 
Tex. 69. j 

71. Cal.—^Plsanl v. Martini, 22 P.2d 
804, 132 Cal.App. 269. 

64 C.J. p 1018 note 8. ] 

7a. Pla,—^Harrell v. Bishop, 33 So. 
2d 162, 160 Fla. 3—'Allen v. Powell, 
12 So.2d 378, 152 Fla. 443. 

Me.—Chapman v. Portland Country 
Club. 14 A.2d 500, 137 Me. 10. 

N.J.—^Palestronl v. Jacobs, 73 A. 2d 
89, 8 N.J.Super. 438, reversed on 
Other grounds 77 A.2d 183, 10 N.J. 
Super. 266. 

Old.—<Slulf, C. & 8. P. Ry. Co. V. 
Smith, 270 P.2d 029—Cities Service 


Oil Co. V. Kindt. 190 P.2d 1007, 200 
Okl. 64. 

Tex.—Kindy v. Willingham, 209 S.W. 

2d 586, 146 Tex. 548. 

64 C.J. p 1018 note 9. 

Appraising damage 

A Jury must not appraise any dam¬ 
age suffered by plaintiff prior to find¬ 
ing whether defendant is liable on 
the evidence.—^Newman v. Los Ange¬ 
les Transit Lines. 262 P.2d 95. 120 
Cal.App.2d 685. 

All Jurors to partlolpate 

A litigant whose cause has been 
submitted to a Jury Is entitled to 
have his cause considered and dis¬ 
cussed by all the Jurors, and la enti¬ 
tled to have all of them participate 
In the decision of every question pre¬ 
sented.—Ralston V. Stump, 62 N.E.2d 
293. 75 Ohio App. 375. 

I 73. Ill.—Wilson V. Each, 105 N.E.2d 
I 313, 346 IlLApp. 466. 

Miss.—Gulf & S. L B. Co. v. Bond, 
179 So. 365. 181 Miss. 264, modified 
on other grounds 181 So. 741, 181 
Miss. 264. 

N.Y.— N, Wagman & Co. r, Schafer 
Motor Freight Service, 4 N.T.S.2d 
626. 167 Misc. 681. 

Pa.—Sager v. Herring, Oom.Pl., 15 
Som.Leg.J. 60. 

Bias, acoidaat, or mistake 

In a Jury-tried negligence case, 
each litigant is entitled as of right 
to a verdict representing actual Judg¬ 
ment of Jury uninfluenced by bias, ac¬ 
cident, or mlstake.-~Ohapman v. 
Portland Country Club, 14 A. 2d 600, 
137 Me. 10. 
ravorable attitude 
A litigant cannot be forced out of 
court merely because of Juror’s fa¬ 
vorable attitude toward one of the 
parties in the case.—Yellow Cab Oo. 
of Galveston v. Word, Tex.Clv.App., 
126 S.W.2d 1050. I 


1 74. Wls—In re Stolen, 216 N.W. 

127, 193 Wls. 602. 55 A.L.R. 1366. 

17B. Tex.—City of Waxahachie v. 
I Harvey, Civ.App., 266 S.W.2d '649, 
refused no reversible error, 
j 64 C.J. p 1019 note 10. 

Jury are not presumed to know 
I the law, and any attempt to apply it 
to facts constitutes violation of their 
duty, In absence of instructions 
thereon,—Pisani v. Martini, 22 P.2d 
I 804, 132 Cal.App. 269. 

I 76. N.C.—Daniel v. Town of Belhav- 
en. 126 S.E. 421, 189 N.C 181. 

$4 C.J. p 1019 note 11. 

Arriving at verdict by chance, com¬ 
promise, or taking of average see 
infra fi 472. 

177. Aria.—Spain v. Griffith, 26 P.2d 
651, 42 Ariz. 304. 

78. Ill.—Mathews ▼. Mathews. 227 
> I1I.APP. 465. 

j 79. U.S.—Southern Pac. Co. v. Klin- 
; ge, C.C.A.Utah. 66 F.2d 85. certio¬ 
rari denied Kllnge v. Southern Pac. 
Co.. 64 S.Ct, 72, 290 U.S. 667. 78 
I L.Ed. 569. 

80. Ga—Grant ▼. Hart, 80 S.E.2d 
I 271, 197 Ga 662. 

I 64 C.J. p 1019 note 13. 

81. N.J.—Jullano v. Abeles, 177 A. 
666. 114 N.J.Law 610. 

64 C.J. p 1019 note 16. 

83. Mich.—^Decker v. Schumacher, 19 
N.W.2d 466, 812 Mich. 6. 

N.J.—Jullano v. Abeles, 177 A. 666, 
114 N.J.Law 510. 

64 CJ. p 1019 note 18. 

Oompelling agreement 
Juror cannot be compelled to agree 
one way or the other.—-In re Stern, 
9*6 A.2d 693, 11 N.J. 684. 

Beasoaable eoaoessioiis to opialoiui of 
fellow jusoss 

Jury should not go contrary to 
their convictions but they ehould 
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or yield for mere purpose of an agrccment.83 The 
verdict should not be a general average of views of 
individual jurors but a consensus of individual judg- 
ment.8^ The views expressed by a majority of the 
jury, whether that majority be large or small, are 
entitled to careful consideration by the minority 
but the mere fact, standing by itself, that a majority 
is a majority, should never lead a minority to aban¬ 
don views honestly entertained on the evidence and 
the law.^® 

c. Length of Deliberation and Necessity for 
Retirement 

Generally, where the law does not positively prescribe 
the length of time a Jury shall consider their verdict, 
they may do so within a very short time after retire¬ 
ment or in some cases without retiring at all. 

While the verdict should be the result of sound 
judgment, dispassionate consideration, and con¬ 
scientious reflection,*’^ and the jury should, if neces¬ 
sary, deliberate patiently and long on the issues 
which have been submitted to them,** where the 
law docs not positively prescribe the length of time 
a jury shall consider their verdict, they may render 
a valid verdict without retiring,*^ or on very brief 
deliberation after retiring, ^0 especially where the 
evidence is not complicated,®^ or the facts are 
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clearly drawn.®* The trial court may, in its dis¬ 
cretion, cause the jury to reconsider the case if 
their decision is so hasty as to indicate a flippant 
disregard of their duties.®* 

If the jury report a disagreement, the judge may 
keep them together for further deliberation for a 
reasonable length of time and until he is satisfied 
that they have made an honest effort to agree.®* 
How long the jury should be kept together, or 
what is a reasonable length of time, depends on the 
circumstances of each case,®^ and, unless there is 
some express statutory limitation,®® may be deter¬ 
mined by the trial court in the exercise of a sound 
discretion,®'^ which will be interfered with only 
where there has been a clear abuse of discretion and 
the jury coerced.®* In weighing the circumstances 
to determine what consideration caused a particular 
jury to come to a prompt decision after a further 
instruction by the trial judge, such appraisal pro¬ 
ceeds according to reasonable probability.®® 

d. Food and Rest during Deliberations 

Where necessary to the particular case, the judge 
may properly see that the jurors receive food and lodg* 
ings, especially where so provided by statute. 

Where the jury are confined in deliberations for 
a considerable length of time, the judge may proper- 


properly give heed to opinions of 
their fellow jurors and by reasonable 
concessions reach a conclusion which, 
although not originally entertained 
by any of them, nevertheless may be 
one to which all can scrupulously ad- 
hcre.—Hlgh v. Lenow, 258 S.W.2d 742, 
195 Tenn. 158, 

83. Mich.—Decker v. Schumacher, 
19 N.W.2d 466, 312 Mich. 6. 

N.J.—Juliano v. Abeles, 177 A. 666, 
114 N.J.Daw 610. 

Tenn.—High v. Lenow, 258 S.W.2d 
742, 196 Tenn. 168, 

84. N.J.~In re Stern, 95 A.2d 693, 
11 N.J. 684. 

85. Minn.—Gibson v. Minneapolis, 
etc., R. Co.. 56 N.W. 686, E'5 Minn. 
177. 43 Am.S.K. 482. 

N.H.—Ahearn v. Mann. 60 N.H. 473. 

86. Ark.~-J. F. McGehee & Co. v. 
Fuller, 277 S.W. 89, 169 Ark. 920. 

Hawaii.—Marks Const. Co. v. Maser, 
30 Hawaii 163. 

87. Ohio.—Corpus Juris guotsd la 

Val Decker Packing Co. v. Treon, 
97 N.E.2d 696. 701, 88 Ohio App. 
479. 

Okl.—Williams v. Pressler, 66 P. 934, 
11 Okl. 122. 

88. Ala.—Phoenix Ins. Co. v. Moog, 
1 So. 108, 81 Ala. 836. 

Ohio.—Corpus Juris guoted la Val 
Decker Packing Co. v. Treon, 97 N. 
E.2d 696, 701, 88 Ohio App. 479. 


89. Ohio.-—Corpus Juris gnoted la 
Val Decker Packing Co. v. Treon, 
97 N.E.2d 696. 701, 88 Ohio App. 
479. 

64 C.J. p 1019 note 22. 

90. Ky.—Corpus Juris cited lu 

Beach v. Commonwealth, 246 S.W. 
2d 687, 689. 

Pa.—Romonoski v. Harris, Com PI., 
20 Wash.Co. 85. 

64 C.J. p 1019 note 23. 

Strength and weakness of ooaolu- 
sions of jury were not measurable 
by the duration of their deliberations. 
—Campbell v. Campbell, 199 S.W.2d 
931, 29 Tenn.App. 651. 

Periods held not unreasonable 

(1) Eight minutes.—Beach v. Com¬ 
monwealth, Ky., 246 S.W.2d 687. 

(2) Ten minutes,—O’Connell v. 

Ford, 191 A. 601, 68 R.I. 111. 

(3) Three and one half hours — 
United Verde Copper Co. v. Kovaco- 
vich, 22 P.2d 1086, 42 Arlz. 169. 

91. R.I,—O’Connell v. Ford, 191 A. 
601, '68 R.I. 111. 

No presTuuptloa from hast* 

In action against owner of truck 
for death of pedestrian, fact that 
Jury reached hasty verdict for de¬ 
fendant was not indicative that Jury 
were misled into giving undue weight 
to charge that pedestrian was walk¬ 
ing dlown highway, contrary to stat¬ 
ute, since Jury might have rested 
their verdict for defendant on ground 
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that defendant was not negligent, or 
that pedestrian was guilty of contrib¬ 
utory negligence.—O’Connell v. Ford, 
supra. 

92. Ky.—Beach v. Commonwealth, 
246 S.W.2d 687. 

93. N.C—Urauhart v. Durham & S. 
C. R. Co.. 72 S E. 630, 166 N.C. 681. 

Ohio,—Corpus Juris guoted la Val 
Decker Packing Co. v. Treon, 97 
N.E.2d 696, 701, 88 Ohio App. 479. 

94. Pa.—Hlnman v. Hlnman, 128 A. 
654. 283 Pa. 29. 

S.C.—South Carolina Public Service 
Authority v. Spearwant Liquidat¬ 
ing Co., 13 S.E.2d 605, 196 S.C. 481. 
64 C.J. p 1019 note 25. 

96. S.C.—Harper v. Abercrombie, 106 
S.B. 749. 116 S.C. 360. 

Va.—Buntin v. Danville, 24 S.E. 880, 
93 Va. 200. 

96. Me.—Cowan v. Umbagog Pulp 
Co.. 39 A. 340. 91 Me. 26. 

64 C.J. p 1020 note 27. 

97. Mo.—Hoffman v, St. Louis Pub¬ 
lic Service Co., 266 S.W.2a 736. 

64 C.J. p 1020 note 28. 

98. Pa.—Hlnman v. Hlnman, 128 A. 
654, 283 Pa. 29. 

Va.—Buntin v. Danville, 24 S.E. 830, 
93 Va, 200. 

Urging or coercing agreement gener¬ 
ally see infra { 481. 

89. N.J.—In re Stern, 96 A.2d 698, 
11 N.J. 684. 
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l]r see that they have an opportunity to sleep in 
comfortable and healthy surroundings,^ and see 
that they have meals furnished seasonably and 
amply to their satisfaction ;2 and the court may, 
when necessary, direct the furnishing of food, 
lodging, and transportation regardless of any stat¬ 
utory authority.3 A statute providing that jurors 
shall not be required to continue their delibera¬ 
tions, without sleep and rest, beyond a specified 
hour, and at that hour or earlier they shall, under 
such safeguards as the court directs, be afforded 
suitable opportunity for sleep and rest for at least 
eight hours before again taking up their delibera¬ 
tions, requires more than the mere presence of beds 
in the jury room.* Under such a statute it is the 
duty of the court to inform the jurors of their 
statutory rights with respect to sleep and rest, since, 
unless such rights arc understood, the jurors do not 
receive the benefit of the statute.5 

6. Piscussion and Oonsideration of Evidence 
and Issues Submitted by Instructions 

Th« Jury may diacuis during dellberatlona the evi¬ 


dence In the cate and Ita meaning, Including evidence 
admitted under rulings of the court although It relates 
to matters not pleaded. 

The jury may properly hold discussions or argu¬ 
ments as to all questions directly involved,® and as 
to the evidence,'^ or what it tends to show;® and 
it is not misconduct for a juror to go further and 
fortify his opinion as to the evidence by arguing 
and showing that he has a special ability to judge 
such matters.® It is not misconduct, in itself, that 
the jury's finding was based on illogical reasons or 
that erroneous conclusions were drawn from the 
evidence,^® since in the absence of overt acts of 
misconduct it is not permissible to probe the minds 
of jurors or supervise their process of reasoning.^^ 
The jury’s consideration may^2 and should^* extend 
to all evidence which has been introduced on a 
point rather than confined to only a portion there¬ 
of. Evidence which has been admitted under rul¬ 
ings of the court may be considered although it re- 


1. Wlfl.—^Barlow v, Foster, 136 N. 

W. 822, 149 WiB. 613. 

Jurors' use of refreshments and. llg*- 
uors see supra 8 *60' 

8 . Wls.—«arlow v. Foster, supra. 

3. Cal.—^Hart Bros. Co, v. Lob An¬ 
geles County, 82 P.2d 221, 81 Cal. 
App.2d Supp. 766. 

4. N.H.~Kellogg v. Eastman, 162 A. 
776, 86 N.H. 37. 

5. N.H.—Kellogg V. Eastman, supra, 
arailurs to nss aoooauaodatioBs 

Where Jury were told to cease de¬ 
liberations before midnight, and Jury 
did not again take up consideration 
of eases until more than eight hours 
later, and Jury knew that sleeping 
accommodations were available to 
them, statute providing that Jurors 
shall not be required to continue de¬ 
liberations without sleep and rest 
later than midnight was complied 
with, and violation of statute was 
not shown by evidence that some Ju¬ 
rors chose not to use accommodations 
provided but to engage In noisy play. 
—Caldwell v. Yeatman, 15 A.2d 262, 
91 N.H. 150. 

Time of lafomUng Jury 

The statute requiring the court to 
provide lodging for Jurors at mid¬ 
night or earlier imposes a mandatory 
duty on the court to provide lodg¬ 
ing at or before midnight but does 
not require the court to advise the 
Jury of that fact at any particular 
time during its deliberations, since 
It la discretionary with the court 
whether the Jury should be so in¬ 
formed and when such instruction 


should be given.—^Dunne v. Carey, 79 
A2d 842, 97 K.H. 43. 

6» Iowa—Alexander v. Crosby, 129 
N.W. 969. 160 Iowa 239. 

Discussion of evidence before sub¬ 
mission of cause see supra 8 467. 
Pleadings and evideaoe 

In automobile accident case. In 
determining whose negligence and 
what negligence proxlmately caused 
alleged injury. Jury may consider 
allegations in petition of defendant’s 
negligence supported by evidence, and 
such inferences of negligence as may 
be drawn from pleadings sustained 
by evidence against plaintiff, together 
with provisions of statute requiring 
vehicles to operate at a reasonable 
and safe speed.—^Southern Stages v. 
Clements, 30 S.E.2d 429, 71 Ga.App. 
169. 

7. Tex.—^Blaugrund v. Gish, 179 S. 
W,2d 266, 142 Tex. 379—Craghead 
v. United Transports, Clv.App., 170 
S.W.2d 325—Texas & P. Ry. Co. v. 
Van Zandt, ClvJlpp., 80 S.W.2d 603, 
reversed on other grounds. Com. 
App., 44 3.W.2d 950. 

8 . Tex.—Tondre v. Gerloff, Clv.App., 
267 S.W.2d 168. error refused no re¬ 
versible error. 

64 C.J. p 1020 note 88. 

Calonlatiou of Jurors 

In action against construction com¬ 
pany and Its surety for damages for 
construction company's alleged fail¬ 
ure to erect building In substantial 
compliance with building contract, 
Jury was not guilty of misconduct 
in considering calculations of two of 
its members, based on the blueprints 
and other testimony Introduced be¬ 
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fore them.—^H. M. Cohen Lumber 6b 
Bldg. Co. V. Panos, Tex.Civ.App., 164 
S.W.2d 206. error refused. 

9. Neb.—Corn Exchange Nat Bank 

V. Ochlare Orchards Co., 160 N.W. 
651, 97 Neb. 636. 

10. Tex.—^Akers v. Epperson, 171 8. 

W. 2d 483, 141 Tex. 189, 166 A.L.R. 
1028—Maddox v. Texas Indemnity 
Ins. Co., CIV.APP., 224 S.W.2d 496, 
error refused no reversible error. 

11. U.S.—Southern Pac. Co. v. Klln- 
ge, C.C.A.Utah, 6'6 F.2d 85, certio¬ 
rari denied Kllnge v. Southern Pac. 
Co., 54 S.Ct. 72, 290 U.S. 667, 78 
L.Ed. 669. 

Tex.—Akers v. Epperson, 171 S.W.2d 
483, 141 Tex. 189, 156 A.L.R. 1028. 
Probing minds of Jurors as to dis¬ 
cussion of matters not in evidence 
see infra subdivision f of this sec¬ 
tion. 

18. Tex.—Fire Ass’n of Philadelphia 
V. Powell, C1V.APP., 188 S.W. 47. 

64 C.J. p 1020 note 40. 

13. Ill.—Goldberg v. Capitol Freight 
Lines. 41 N.E.2d 302, 314 IlLApp. 
347, affirmed 47 N.E.2d 67. 882 

Ill. 283. 

Mass.—Loughran v. Nolan, 29 N,E.2d 
737. 307 Mass. 196. 

64 C.J. p 1020 note 41. 

All evldenoe la ease 
Generally the Jury is to determine 
the issues from all the evidence in 
the case, not that produced and of¬ 
fered exclusively by one side or the 
other, but from the testimony of 
all witnesses, the depositions, and 
any other items of evidence admitted 
at the trial.—^Friedrich v. Nolan, 78 
N.B.2d '69, 81 Ohio App. 288. 
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lates to matters not pleaded ty the parties.^^ Where 
there is a conflict in the evidence, it is the jury’s 
duty to reconcile it, if possible, but if impossible, 
they may give credit to that which they think most 
reliable and most entitled to belief under the cir¬ 
cumstances disclosed, and give their decision for 
the party in whose favor the evidence prepon¬ 
derates.!'^ The jury may also consider during their 
deliberations what occurred and what appeared 
from their observation as well as testimony given 
orally;!® and when the true meaning of an ex¬ 
pression used by a witness is plainly apparent from 
the context and the connection in which it was 
made, or from other pertinent circumstances which 
show that the words were ignorantly or improperly 
used and do not convey the meaning actually in¬ 
tended, the jury are authorized to ascribe to the 
words the meaning which the surroundings indicate 
and which the witness evidently intended them to 
have.!® 
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f. Disensdon and Oonddaration of liattois Not 
in Svidence or Issne Generally 

Jurors are allowed some latitude In their deliberations 
In their efforts and methods adopted In arriving at a 
verdict, and they may discuss matters which have no 
basis in evidence or relevancy to a point In issue where 
nonprejudicial; but It is misconduct, generally, for Jurors 
to discuss matters expressly excluded by the trial court. 

While the jury should consider only the evidence 
and the matters which have been submitted to them 
by the instructions of the court,®® illustrations and 
discussions of the jurors in weighing the testimony 
may take a fairly wide range,®! and, if they are 
nonprejudicial, discussions of matters which have 
no basis in the evidence, or relevancy to a point in 
issue, are not ground for reversal.®® If no overt 
act occurs, it is not misconduct requiring a reversal 
that a juror of his own accord and by his own 
secret process of reasoning takes into consideration 
an improper matter,®® and is thus led to agree to a 
verdict different from that which he would other¬ 
wise have agreed to,®^ since the courts cannot 


14. Tex.—McGee v. Cunningham, 
Civ.App.. 17 S.W.2d 494. 

Failnre to lastract 

Where jury was not instructed to 
disregard evidence as to damages in 
excess of those pieaded, jury could 
properly consider such evidence with¬ 
out an amendment of the pleadings. 
-—Sward v. Nash, 40 N.W,2d 828, 230 
Minn. 100. 

15. Del.—Coughlan v. Philadelphia. 
B. & W. R. Co., 67 A. 148, 22 Del. 
242. 

64 C.J. p 1020 note 43. 

Averaging estimates of witnesses see 
infra $ 472. 

18. Tex.—Maddox v. Texas Indem¬ 
nity Ins. Co., Civ.App., 224 S.W.2d 
495, error refused no reversible er¬ 
ror. 

64 C.J. p 1020 note 44. 

CredlblUty of vrltnenes 

Jurors must pass on credibility of 
Witnesses and weight to be given 
their testimony, and in discussing 
such matters during deliberations Ju¬ 
rors are exercising their proper pre¬ 
rogative.—Scoggins v. Curtiss & Tay¬ 
lor, Civ.App., 219 S.W.2d 446, revers¬ 
ed on other grounds 219 S.W.2d 451, 
148 Tex. 16. 

Self-Interest of party 

Where testimony that driver of 
family purpose automobile did not 
have permission to use it is not dis¬ 
puted by other parol testimony. Jury 
may test credibility of witnesses by 
their self-interest and weigh that tes¬ 
timony against facts from which per¬ 
mission to drive may be inferred. 


Jennings v. Campbell, 6 N.W.2d 376, 
142 Neb. 354. 

17. Tex —Maddox v. Texas Indem¬ 
nity Ins. Co., Civ.App., 224 S.W.2d 
496, error refused no reversible 
error. 

64 C.J. p 1021 note 45. 

18. Wls.—^Pargeter v. Chicago & N. 
W. R. Co., 60 N.W.2d 81, 264 Wls. 
250. 

19. Ga.—Seaboard Air Line Ry. v. 
Peeples, 77 S-E. 12, 12 Ga.App. 206. 

20. Iowa.—In re Narber’e Estate, 
234 N.W. 185, 211 Iowa 713. 

64 C.J. p 1021 note 48. 

21. Ark.—Scullln v, Vining, 191 S. 
W. 924, 127 Ark. 124. 

46 C.J. p 150 note 35-p 158 note 30. 

22. N.Y,—Public Operating Corp. v. 

Weingart, 13 N.Y.S.2d 182, 267 

App.Div. 379. 

Utah,—Grlbble v. Cowley, 112 P.2d 
147, 100 Utah 217. 

64 C.J. p 1021 note '60. 

Prejodioial oa to damage isme only 
In personal injury action arising 
out of motor vehicle accident, where 
there was no evidence on question of 
whether plaintiff's employer would 
Are plaintiff after trial, tendered evi¬ 
dence thereon having been excluded, 
conduct of jurors in discussing ques¬ 
tion In jury room while considering 
case was improper, but such conduct 
was prejudicial only on damage Is¬ 
sue and not on liability Issue sub¬ 
mitted.—-East Tex, Motor Freight 
ijines V. Sterrett, Tex.Clv.App., 240 
S.W.2d 362. 


Negroes as unworthy of belief 

Jurors’ expression of belief In dis¬ 
cussion that negroes as class were 
unworthy of belief could not be treat¬ 
ed as misconduct, even though most 
of defendant’s witnesses were ne¬ 
groes, since credibility was a ques¬ 
tion for jury.—Dallas Ry. & Terminal 
Co. V. Burns, Tex.CIv.App., 60 S.W.2d 
801. 

23. Tex,—Molten v. Madden, Civ, 

App., 207 S.W.2d 984—-Texas & P. 

R. Co. V. Aaron, Civ.App., 19 S.W. 

2d 930, certiorari denied 60 S.Ct. 

409, 281 U.S. 756, 74 L.Ed, 116'6. 

Pefendaut’s absaues durlug argu- 
meat 

Testimony of juror that he and 
other jurors thought that defendant’s 
absence during argument was due to 
lack of Interest In his case, and so 
believing they rendered verdict 
against him, was insuffleient to re¬ 
flect misconduct where defendant did 
not allege any overt act in such re¬ 
spect.—Molter V. Madden, Tex.Civ. 
App., 207 S.W.2d 984, 

Nstablishlng misooiianot 

In order to establish misconduct of 
a juror, there must be more to base 
it on than mere undisclosed thoughts 
and impressions of jurors, but some 
overt act of one or more of the jurors 
of sufficient importance must be set 
up and proved before verdict con be 
set aside on this ground.—Molter v. 
Madden, supra. 

24, Tex.—Texas & P. R. Co. v. 

Aaron, Civ.App., 19 S.W.2d 930, cer¬ 
tiorari denied 60 S.Ct. 409, 281 U. 

S. 766. 74 L.Ed. 1166. 
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undertake to probe into or supervise the jurors’ 
process of reasoning during their deliberations.^s 

The verdict will be vitiated, however, if the 
jury discuss and consider as a basis for their find¬ 
ings of fact something which is not legally admitted 
evidence,26 or if they have let their verdict be in¬ 
fluenced by the discussion and consideration of im¬ 
proper matters not in issue and which cannot legally 
have any effect on the rights of the parties.^? 
Thus, it has been held misconduct requiring the 
verdict to be set aside that the jury discussed and 
based their finding on a statement made by counsel 
in his argument that a juror, without making 
such disclosure to the trial court, disclosed to his 
fellows during their deliberations the fact that one 
of the parties had attempted improperly to influence 
him, and the jury attempted to impose a punishment 


89 C.J.S. 

by rendering verdict against the party who made 
the attempt that jurors were influenced by the 
argument of one of their members that a verdict for 
plaintiff would be futile as defendant would appeal 
and obtain a reversal ;30 that the jury refused re¬ 
covery to a mother for loss of services of her 
minor son because one of their members, during 
deliberations, called attention to the fact that the 
son had already recovered a judgment in his own 
right for the same injuries that there was a 
discussion of pensions where the matter of pensions 
was not in evidence ;22 or that there was a discus¬ 
sion of the effect of income taxes on the verdict.^s 

It is likewise misconduct to discuss and consider 
the question of attorney’s fees,^^ or the fact that 
plaintiff would have to pay attorney’s fees from 
any recovery he might be allowed,35 or the fact 


85. Tex.—^Kelley v. Dickson, Civ. 
App., 200 S.W.2d 719, error refused 
no reversible error—Texas & P. R. 
Co. V. Aaron, Civ.App., 19 S.W.2d 
930, certiorari denied 60 S.Ct. 409, 
281 U.S. 756, 74 D.Ed, 1166. 

Probing minds of Jurors as to dis¬ 
cussion of matters in evidence see 
supra pubdivision a of this sec¬ 
tion. 

36 . Mo.—State ex rel. State Highway 
Commission v. Patton, 77 S.W.2d 
867. 229 Mo.App. 831. 

Tenn.—Stone v. O'Neal, 90 S.‘W.2d 
548, 19 Tenn.App. 612—Nash v. 

Mitchell, 9 Tenn.App, 134. 

Tex.—Hudson v. West Central Drill¬ 
ing Co., Civ.App,, 195 S.W.2d 387, 
error refused no reversible error. 

64 C.J. p 1021 note 64, 

Pxejxidloial to one of parties 

Reading by juror of a document 
not properly introduced In evidence 
is ground for mistrial if there Is suf¬ 
ficient ground to believe that one of 
the parties has been prejudiced there¬ 
by.—Hinton v. Gallagher, 67 S,E.2d 
131, 190 Va. 421. 

lixprsssly exclndsd matter 

Jury may not discuss testimony 
expressly excluded by court, and ju¬ 
ror’s statement to other jurors as to 
contents of telephone directory ad¬ 
vertisement, which had been exclud- j 
ed from evidence, was misconduct.— 
Wood V. Stokes, Tex.Civ.App., 219 S- | 
W.2d’645, error dismissed. 

ZTaw testimony 

(1) Jurors may not receive new | 
testimony or evidence during their i 
deliberations. | 

Tenn.—Nash v. Mitchell, 9 TenmApp. 
134. 

Tex.—Burkett v. Slauson, 237 S.W,2d 
253, 150 Tex. 69—City of Houston 
V. Quinones, 177 S.W.2d 259, 142 
Tex. 282—^Akers v. Epperson, 171 
S.W.2d 483, 141 Tex. 189, 156 A. 


L.R, 1028—Lincoln v. Stone. Com. 
App,, 69 S.W.2d 100—Wood v. 
Stokes, Clv.App., 219 S.W.2d 645, 
error refu.«iod—Maryland Cab. Co. 
V. Morua, Civ.App., 180 S.W.2d 194, 
error refused—Wald Transfer & 
Storage Co. v. Randolph, Civ.App., 
'66 S.W.2d 197, error dismissed. 

(2) Juror is not permitted to be¬ 
come a witness during deliberation of 
jury.—Akers v. Epperson, 171 S.W,2d 
483. 141 Tex. 189, 166 A.L.R. 1028. 

(3) The purpose of charge by court 
is that a proper guide may be given 
jury in reaching proper verdict, and 
such purpose is thwarted when ju¬ 
ror seeks information from outside 
source—Figula v. Fort Worth & D. 
C. Ry. Co., Tex.Civ.App., 131 S.W,2d 

[998, error refused. 

27. N.Y.—^Public Operating Corp. v. 

I Welngart, 13 N.Y.S.2d 182, 257 

App.Div. 879. 

I Tex.—Houston Oil Co. of Texas v. 
Wilson, Civ.App., 70 S.W.2d 286, 
error dismissed—Wald Transfer & 
Storage Co, v. Randolph, Civ.App., 
56 S.W,2d 197, error dismissed— 
Texas Employers* Ins. Ass’n v. 
Glass, Clv.APP., 2 S.W.2d 902. 

64 C.J. p 1021 note 64. 

28. Fa.—Bullock v. Chester & Dar¬ 
by Telford Road Co.. 113 A. 379. 270 
Pa. 295. 

Tex,—Missouri, K. & T. By. Co. of 
Texas v. O’Hare, Civ.App., 39 S.W. 
2d 939. 

29. Iowa.'—^In re MerrlH’s Estate, 
211 N.w. 361, 202 Iowa 837. 

30. Tex.—Stepp v. Texas & P. Ry. 
Co., Clv.App., 20 S.W.2d 824. 

31. Tenn.—^Forsythe v. Central Mfg. 
Co., 63 S.W. 731, 103 Tenn. 497. 

38. Tex.—Hudson v. West Central 
Drilling Co., Civ.App., 196 S.W.2d 
387, error refused no reversible j 
error. i 


33. Tex.—^Union Bus Lines v. Moul¬ 
der. Civ.App., 180 S.W.2d 609. 

34. Mo.—Counts V. Thompson, 222 
S.W.2d 487, 859 Mo. 486, 

Tex.—^Hudson v. West Central Drill¬ 
ing Co., Civ.App., 196 S.W.2d 387, 
error refused no reversible error 
—Union Bus Lines v. Moulder, Civ. 
App., 180 S.W.2d 509—Lander v. 

I Jordan, Clv.App., 87 S.W.2d 1109. 

35. Tex,—^White Cabs v. Moore, 203 

' S.W.2d 200, 146 Tex. 101—City of 
Waxahachie v. Harvey, Civ.App., 
256 S.W.2d 649, refused no reversi¬ 
ble error—Texas Elec. Ry. Co, v. 
Wooten, Civ.App., 173 S.W.2d 463, 
error refused—Texas Elec. Ry. Co. 
V. Swofford, Civ.App., 159 S.W.2d 
938—South Plains Coaches v. Box, 
Clv.App., Ill SW.2d 1161, error 
dismissed—Dallas Ry. & Terminal 
Co. v. Burns, Civ.App., 60 S.W.2d 
801. 

64 C.J. p 1021 note 69. 

Extent of oonslderatton im determln.. 
lag mlsooadnct 

(1) Juror’s suggestion that it was 
improper to discuss that percentage 
of damages awarded would go to 
plaintiff’s attorney as contingent fee 
did not remedy misconduct of jury 
in discussing the matter at some 
length.—Texas & P, Ry. Co. v. Mix, 
Tex.Clv.App., 193 S.W.2d 542. 

(2) Statement of one of Jurors to 
others that plaintiff would have to 
pay attorney's fees was not miscon¬ 
duct where juror was immediately 
admonished that Jury should not dis¬ 
cuss such matters and no further 
reference was made thereto, in ab¬ 
sence of showing that verdict was 
influenced thereby,—International- 
Great Northern R. Co. v. Hawthorne, 
C1V.APP., 90 S.W.Zd 89'5. affirmed 116 
S.W.2d 1066, 131 Tex. 622, certiorari 
denied 69 S.Ct 487, 30S U.S. 639, 83 
L.Ed. 1040. 
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that defendant was protected against liability by 
indemnity insurance.86 It is not misconduct, how¬ 
ever, for the jurors to discuss attorney’s fees^^ or 
liability insurance,^8 where the trial court could 
find that such happenings, if true, occurred after 
the jury had decided on their verdict. Also it is 
not misconduct for a juror to request that the way 
of voting be kept a secret as he has friends on both 
sides of the case.** 

g. Misrepresentations by Jurors 

It is misconduct for a Juror to influence Improperly 
another Juror during deliberations by misrepresentations. 

It is ground for setting the verdict aside that 
some of the jurors have been improperly influenced 
in rendering their verdict by the mispresentations 
of another juror,even though such misrepresenta¬ 
tions arc innocently made.^i 


TRIAL §§ 462-46* 

§ 463. Discussion and Consideration of Per¬ 
sonal Experiences or Knowledge as 
to Material Matters 

a. In general 

b. General knowledge on matters of 

common knowledge 

a. In General 

Jurors are required to base their conclusions entirely 
on evidence produced during the trial and they must not 
permit their findings to be influenced by any facta known 
to them personally. 

Although it has been said that the ancient doc¬ 
trine peiimitted the jurors to render their verdict 
on facts within their personal knowledge as well as 
those derived from the testimony of witnesses,^* it 
is now well settled, as a general rule, that a verdict 
cannot be based on facts in the private knowledge 
of jurors but must be based solely on evidence 
regularly produced on trial,^3 which they cannot 
disregard in deference to their own independent 
opinions or conclusions as to matters requiring 
proof.^^ If a juror knows any particular fact ma¬ 


ss. Tenn.—France v. Newman, 248 
S,W.2d 392, 36 Tenn.App. 486. 

Tex,—Ethrldg-e v. Sullivan, Civ.App., 
246 S.W.2d 1016, error refused— 
Gillespie V. Rossi, Civ.App., 238 
S,W.2d 547, error refused no re¬ 
versible error—Texas & P. Ry. Co 
V. Mix, Civ.App., 193 S.W.2d 542— 
Union Bus Lines v. Moulder, Civ. 
App„ 180 S.W.2d 609—Greer v. 
Rog-ers, Civ.App., 131 SW.2d 782 
—South Plains Coaches v. Box, Civ. 
App., m S.W.2d 1161, error dis¬ 
missed—Lander v. Jordan, Civ. 
App.. 87 S.W.2d 1109. 

64 C.J, p 1021 note 60. 

Pacts constituting' misconduct 

(1) Undisputed testimony of Jurors 
that they discussed and considered 
fact that defendant was or was not 
protected by insurance constituted 
misconduct as a matter of law be- 
cau.se they went beyond the record 
and discussed a matter that was not 
In evidence and which was Irrelevant 
to any Is-sues submitted to them and 
one that was calculated to cause in¬ 
jury.—Gillespie v. Ro.ssi, Tex.Clv, 
App., 238 S,W.2d 647, error refused no 
reversible error. 

(2) Contention that there was no 
misconduct from jurors’ discussion of 
fact that statute required defendant 
In automobile accident case to carry 
liability insurance could not be sus¬ 
tained where evidence showed de¬ 
fendant was not carrier for hire.— 
Gaines v. Stewart, Tex.Clv.App., 67 
S.W.2d 207. 

Pacts act ooastitixtiagr misconduct 

(1) Lltlgrant cannot be passed out 
of court merely because of juror’s 
casual mention of insurance carried 
89 C.J.S—7 


by one of parties in the case.—Tel- 
low Cab Co. of Galveston v. Word, 
Tex.Civ.App., 126 S.W.2d 1060. 

(2) Belief of jurors that defendant 
In a personal injury action Is cover¬ 
ed by insurance Is no justification for 
a large verdict.—Herzog v. Nelsner 
Bros., 88 N.E.2d 744, 839 Ill.App. 148. 

37. Tex.—Texas Utilities Co. v. 
Dear, Civ.App., 64 S.W.2d 807, error 

j dismissed—McMath Co. v. Staten, 

I Civ.App., 60 S.W.2d 290. 

38. Tex.—McMath Co. v. Staten, su¬ 
pra, 

39. Tex.—Crosby v, Stevens, Civ. 
App., 184 S.W. 705. 

40. Tex.—Pryor v. New St. Anthony 
Hotel Co., Civ.App., 146 S.W.2d 428, 
error refused. 

64 C.J. p 102'6 note 89. 

41. Tex.—^Whelan v. Henderson, Civ. 
App., 137 S.W.2d 160, error dismiss¬ 
ed, Judgment correct—Stehllng v. 
Johnston. Civ.App., 32 8.W.26 '696. 

48. Mass.—Schmidt v. New York 
Union Mut. Fire Ins. Co., 1 Gray 
62. 

43. Ga.—Shahan v. American Tel. 
& Tel. Co., 35 S.B.2d 6, 72 Ga.App. 
749. I 

Ill.—Wanless v. Peabody Coal Co., 13 
N.E.2d 996, 294 Ill.App. 401. 

Iowa.—In re Murray’s Estate, 26 N. 
W.2d 68, 238 Iowa 112—Hoeft v. 
State. 266 N.W. 671, 221 Iowa 694, 
104 A.L.B. 1008. 

Mo.—Tuttle v. Brayton, App., 215 S. 
W.2d 46. 

Neb.—Scherz v. Platte Valley Public 
Power & Irr. Dlst, 37 N.W. 2d 721. 
161 Neb. 415. 


N.Y,—Rothsteln v. Monette, 17 N.T. 
S.2d 369. 

R.I.—W. C. Viall Dairy v. Providence 
Journal Co., 89 A.2d 839, 79 R.I. 
416. 

Tex.—Motley v. Mlelsch, 200 S.W.2d 
622, 146 Tex. 667. 

Wash.—Richey & Gilbert Co. v, 
Northwestern Natural Gas Corp., 
134 P.2d 444, 16 Wash.2d 631. 

Wls.—Dahl V. Harwood. 66 N.W.2d 
667, 263 Wis. 1. 

64 C.J. p 1022 note 64. 

Discussion and consideration of per¬ 
sonal experiences or knowledge: 
As grounds for new trial see New 
I Trial § 68. 

In criminal prosecutions see Crim¬ 
inal Law S 1873. 

Special knowledge on. partlonlar fub- 
ject 

Juror who has special knowledge 
on a particular subject is not per¬ 
mitted to impart to Jury his expert 
opinion on material matters being 
considered by the jury in their delib¬ 
eration.—Maryland Cas. Co. v. 
Hearks, 190 S.W,2d 62, 144 Tex. 317 
—Hudson V. West Central Drilling 
Co., Tex.Clv.App., 196 S.W.2d 887, er¬ 
ror refused no reversible error. 

ladapendant parvonal lavaatigatloa 

Jurors must base their verdicts or 
decisions on evidence presented dur¬ 
ing the trial, and not on the basis of 
some Independent personal investiga¬ 
tion or determination of the facts 
outside of court.—Provo River Water 
Users’ Ass’n v. Carlson. 183 P.2d 777, 
103 Utah 93. 

44. Tex.—City of Waxahachle ▼. 
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terial to the case, it is his duty to be sworn as a 
witness in open court and be publicly examined, <5 
so that the testimony may go to his brethren under 
the sanction of an oath,^6 it may first be scrutinized 
as to its competency and relevancy,it may be sub¬ 
jected to cross-examination and contradiction or 
explanation,^* and in order that court and counsel 
may be informed of the evidence on which the jury 
arc to act.^* The fact that a juror or jurors have 
considered or discussed their personal knowledge 
as to material matters is improper^o and constitutes 
misconduct*^ which is generally fatal to the validity 
of the verdict.*2 On the other hand it has been 
held that in order to be ground for reversal it must 
appear that the statements of a juror were of posi¬ 
tive facts asserted to be within his knowledge rather 
than a mere expression of opinion;** that miscon¬ 


duct of a juror in stating matters of his own per¬ 
sonal knowledge will not operate to reverse if the 
verdict was correct;®^ and that, since the jurors 
must act to some degree on their own knowledge 
of the parties and the witnesses, it is not ground 
for reversal that a juror states things which he 
has heard that seriously affect the credibility of 
a witness.** Also, in order to be prejudicial mis¬ 
conduct it must relate and affect a material issue in 
the case.** While it is not misconduct for a juror 
to state during deliberations that he does not be¬ 
lieve a witness is telling the truth and to argue 
with his fellow jurymen that a witness is unworthy 
of belief,*'^ a statement by a juror relative to the 
credibility of a witness based on personal knowl¬ 
edge is misconduct.** 


Harvey. Civ.App., 255 S.W.2d 649. 
error refused no reversible error. 
64 C.J. p 1022 note 65. 

45. Ga-—Shahan v. American Tel. & 
Tol. Co.. 35 S.E.2d G, 72 GaApp. 
749. 

Neb.—Scherz v. Platte Valley Public 
Power & Irr. Dlst., 37 N.W.2d 721, 
161 Neb. 416. 

64 C.J. p 1022 note 66. 

46. Tex —Purkett v. Slauson, 237 S. 
W.2d 253, 150 Tex. 69. 

64 C.J. p 1022 note 67. 

47. Neb,—Scherz v. Platte Valley 
Public Power & Irr. Dlst.. 37 N.W. 
2d 721, V5l Neb. 416. 

64 C.J. p 1022 note 68. 

48. Neb.—Scherz v. Platte Valley 
Public Power & Irr. Dist., supra. 

Tex.—Burkett v. Slauson, 237 S.W. 
2d 253, 150 Tex. 69—Motley v. 
Mlelach, 200 S.W.2d 622, 145 Tex. 
567—^Panhandle & Santa Fe Ry. 
Co. V. Ray, Civ.App., 221 S.W.2d 
936, error refused no reversible er¬ 
ror—^Wald Transfer & Storage Co. 
V. Randolph, Civ.App., 66 S.W.2d 
197, error dismissed. 

64 C.J. p 1022 note 69. 

Obvious VAf AlXllSBS 

It Is obviously unfair for a Juror 
to give testimony that cannot be 
cross-examined, contradicted, or ex¬ 
plained by the party against whom it 
Is directed.—Thompson v, Goode, 
Tex.Clv.App„ 221 S.W.2d 669, error 
refused no reversible error. 

49. N.J.—^De Gray v. New York, etc., 
Tel. Co., 68 A. 200. 68 N.J.Law 454, 

64 C.J. p 1022 not© 70. 

BO. Tex.—Great Western Inv. Co. v. 
Scott, C1V.APP., 264 S.W.2d 411. 
error refused no reversible error— 
Beaumont, S. L. & W. R. Co. v. 
Richmond, Civ.App., 78 S.W.2d 232, 
error dismissed. 

Bffaot of dniira 

Where the effect on testamentary 
capacity of morphine and demerol 


given testatrix to relieve pain of can¬ 
cer was the real issue in will con¬ 
test, Juror's statement during dis¬ 
cussion of Issue that morphine and 
demerol given to his father-in-law. 
who had suffered from cancer, did not 
affect his mental capacity was im¬ 
proper—Burkett v. Slauson, Civ.App., 
226 SW.2d 606, reversed on other 
grounds 237 S.W.2d 2'6S, 160 Tex. 69. 
61. Mo.—Cook v. Kansas City, 214 
S.W.2d 430, 368 Mo. 296. 

Tex—City of Houston v. Quinones, 
177 S.W 2d 269, 142 Tex. 282—Pan¬ 
handle & Santa Pe Ry. Co. v. Ray, 
Civ.App., 221 S.W.2d 936, error re¬ 
fused no reversible error. 

52. Tex.—Becker v. Mollenauer. Civ. 

App., 234 S.W.2d 690, error refused 
no reversible error—Perez v. Con¬ 
solidated Underwriters, Civ.App,, 
206 S.W.2d 162, error refused no 
reversible error—^Maryland Cas. Co. 
v. Morua. Clv.App., 180 S.W.2d 194, 
error refused—^Figula v. Fort 

Worth & D. C. Ry. Co., Civ.App., 
131 S.W.2d 998, error refused. 

64 C.J, p 1022 note 71. 

Proper lookout 

Statement by Juror, during consid¬ 
eration of issue whether proper look¬ 
out had been maintained by operator 
of mowing machine which cut off 
legs of three year old child, that Ju¬ 
ror had operated mowers and knew 
that operator could have seen child 
If he had kept proper lookout, con¬ 
stituted injurious misconduct enti¬ 
tling city to new trial.— City of 
Houston V. Quinones, 177 S.W.2d 259, 
142 Tex. 282, 

53. Kan.—^Hulett v. Hancock, 72 P. 
224, 66 Kan. 619. 

Tex.—Pure Oil Co. v. Pope, Civ.App., 
75 S.W.2d 176, reversed, no opinion. 
SstUnate of speed from skid marks 
Fact that juror in automobile col¬ 
lision case was filling station opera¬ 
tor and mechanic, and had frequent 
opportunity to observe skidmarks, 
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did not set apart as expert his opin¬ 
ion from that of other per.««ons on 
quG.stion of how fast a vehicle la 
traveling when it begins to skid, and 
in absence of Juror’.s having made 
tests or other special observations 
under given conditions, his opinion as 
to speed Just before skidding was 
not that of a self-appointed expert 
resulting In misconduct.—^Akera v. 
Epperson, 171 S.W.2d 483, 141 Tex. 
189, 16C A.L..R. 1028. 

54. Iowa—^Hathaway v. Burlington, 
etc., R.. Co., 66 N.W. 892, 97 Iowa 
747. 

Tex.—City of Houston v. Quinones, 
Civ.App., 172 S.W.2d 187, reversed 
on other grounds 177 S.W.2d 2r»9, 
142 Tex. 282. 

66. S.C.—MoKaIn v. Love, 20 S.CL. 
596, 27 Am.D. 491. 

56. Tex.—Giles v. Flanagan, Civ. 
App., 123 S.W.2d 477, error dis¬ 
missed, Judgment correct. 
Disonsaion after reaching verdict 
was not prejudicial misconduct.—Mc- 
Math Co. V. Staten, Tex.Civ.App,, 60 
S.W.2d 290. 

67. Tex.—Thompson v. Goode, Civ. 
App., 221 S.w.2d 569. error re¬ 
fused no reversible error. 

58. Tex.—Storey v. Zuniga, Civ.App., 
254 S.W.2d 415, error refused no 
reversible error—Thompson v. 
Goode. Civ.App., 221 S.W.2d 669, 
error refused no reversible error. 
JOror acquainted with party or wit- 
ne»« 

It is not proper for a Juror who Is 
acquainted with the litigants or their 
witnesses to communicate to other 
Jurors not so acquainted facts not 
in the record, which are calculated 
to Influence the verdict in a way 
different from what it would have 
been In the absence of such com¬ 
munication.—^Elizondo v. Reagan, 
Tex.Com.App., 65 S.W.2d 640. 
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b. General Knowledge on Matters of Common 
Knowledge 

Matters of common knowledge and experience may 
be used by Jurors in arriving at their verdict and in 
drawing Inferences and reaching conclusions from the 
evidence. 

As to matters on which men in general have a 
common fund of knowledge and experience the 


jurors are entitled to use their own general knowl¬ 
edge and experience in coming to their verdict 
but they cannot use their own judgment or knowl¬ 
edge as to matters of which knowledge is common 
only in a particular business or occupation.B® Com¬ 
mon knowledge and experience may be used in 
drawing inferences and reaching conclusions from 
the facts proved.®^ The jurors may resort to their 


59. U.S.—Jones v. Atlantic Refining 
Co., D.C.Pa., 55 F.Snpp. 17. 

Cal.—Belletlch v. Pollock, 171 P.2d 
67, 7-5 Cal.App.2d 142. 

Ky.—Cary-Glendon Coal Co. v. Car¬ 
michael, 80 S.w.2d 29, 268 Ky. 411. 
Miss.—D. L. Fair Lumber Co. v. 
Weens. 16 So.2d 770. 196 Miss. 201, 
161 A.L.R. 631—Harris v. Pounds, 
187 So. 891, 185 Miss. 688. 

N.Y.—^Rothstein v. Monette, 17 N.Y, 
S.2d 369. 

Ohio.—Eckert V. Schmitt, 190 N.E. 

691, 47 Ohio App. 61. 

R.I.—C. Viall Dairy v. Providence 
Journal Co., 89 A.2d 829. 79 R.I. 
416. 

Tex,—Gillette Motor Transport Co. v, 
Whitfield. 200 S.W.2d 624, 145 Tex. 
671—Motley v. Mielsch, 200 SW.2d 
622, 146 Tex, 557—Kiel v, Mahan, 
Civ.App., 214 S.W,2d 866. error re¬ 
fused no reversible error—Hudson 
V. West Central Drilling Co„ Civ, 
App.. 195 S.W.2d 387, error refused 
no reversible error, 

Va.—Drumwright v. Walker, 189 S. 

E. 310. 167 Va. 307. 

Wis.—Dahl V. Harwood, 56 N.W.2d 
'557, 263 Wis. 1. 

Wyo.—Shikany v. Salt Creek Transp. 

Co., 46 P.2d 646, 48 Wyo. 190. 

64 C.J. p 1023 note 76. 

Oommeat based on common knowl¬ 
edge 

A juror’s remark, after Jury had 
retired, that plaintiff could have 
flown from one city on a certain date 
on June 26 so as to have been in an¬ 
other city on day that employment 
contract sued on was allegedly enter¬ 
ed into, was no more than a state¬ 
ment based on common knowledge 
and did not constitute misconduct 
Justifying a new trial.—Cooper Pe¬ 
troleum Co. V. Coghill, Tex,Civ.App., 
198 S.W.2d 616. 

Wotorions and tuKiuestloned matters 

Jurors may within a limited sphere 
apply their general knowledge on no¬ 
torious and unquestioned matters, 
and to that extent it is unnecessary 
for a party to offer evidence on the 
matter.—Holt v. Panser, 64 A.2d 89, 
161 Pa.Super. 315. 

Matters held to be of common knowl- 

edge 

(1) Present means of trainc over 
city streets,—City of New Haven v. 
Flrjrt Nat. Bank & Trust Co., 67 A.2d 
494, 134 Conn. 322. 

(2) Conditions wTOUght by war In 


determining whether repairs to truck 
damaged by defendant were made in 
reasonable time.—Holt v. Pariser, 64 
A.2d 89, 161 Pa-Super, 316. 

(3) Jurors’ common knowledge and 
experiences with automobiles.—Blue 
Diamond Motor Bus Co. v. Hale, Tex. 
Civ.App., 69 S.W.2d 228, error dis¬ 
missed. 

(4) Mechanical effect of various 
steps taken in operation of automo¬ 
biles.—Oliver V. Bereano, 48 N.Y.S.2d 
142, 267 App.Dlv. 747, affirmed 60 N. 
E.2d 134, 293 N.Y. 931. 

(6) Nature of mechanical devices 
in common use.—Dallas Ry. & Ter¬ 
minal Co. V. Horton, Tex.Clv.App.. 
119 S.W.2d 122, error dismissed. 

(6) Life and annuity tables.— 
Jones V. Atlantic Refining Co., D.C. 
Pa., 65 F.Supp. 17. 

(7) That a plastic substance is one 
capable of being moulded and being 
pressed into form, that In its use for 
setting tile or glass It would be em¬ 
ployed while soft and not in rigid 
form, and that cement is a plastic 
substance which when employed for 
like purpose would be used In a soft 
form.—Eagles v. National Plate & 
Window Glass Co., 46 N.E,2d 402, 312 
Mass. 463. 

(8) Common effect on vision of 
one walking by the aid of artificial 
light in a dark or semidark place, 
when the light Is suddenly with¬ 
drawn, and of the fact that In such 
case it takes time for the sight to 
become adjusted,—Mello v. New Eng¬ 
land Theatres, 62 N.E.2d 19, 316 
Mass. 171. 

(9) The fact that horses are like¬ 
ly to be frightened by sudden and 
startling noises. 

Me,—State v. Maine Cent. R. Co., 29 

A. 1086, 86 Me. 309. 

Mo.—McCleary v. Chicago, B. & Q. R. 

Co., 264 S.W. 376. 

(10) Other matters see 64 C.J, p 
1023 note 76 [b]. 

Matters held not to be of common 
knowledge 

(1) Value of personal services fur¬ 
nished a decedent over a period of 
years.—Belletich v. Pollock, 171 P.2d 
57, 76 Cal.App,2d 142. 

(2) Juror’s relating of a test con¬ 
ducted by his employer to determine 
a driver’s reaction time, which was 
unknown by other jurors with possi¬ 
ble exception of one.—Crawford v. 
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Deterlng Co., 237 S.W.2d 616, 160 Tex. 
140. 

(3) Other matters see 64 C.J. p 
1023 note 76 [c]. 

60. Mo.—Tuttle V. Brayton, App., 
215 S.W.2d 46. 

64 C.J. p 1024 note 77. 

Professional services 

Where services for which plaintiff 
seeks recovery Involves professional 
services calling for special skill, val¬ 
ue of which is not a matter of com¬ 
mon knowledge, jury may not wholly 
disregard the evidence of value and 
substitute their own Judgment for 
the evidence.—Tuttle v. Brayton, su¬ 
pra. 

Consideration of testimony of az- 
psrts 

(1) Findings of Jury, In matters 
outside field of general knowledge 
and cases wherein testimony of ex¬ 
perts or persons particularly familiar 
with matters at issue is necessary, 
must be based on witnesses’ testi¬ 
mony or other evidence made part of 
record.— Gange v, Gange, N. D., 66 N. 
W.2d 688. 

(2) If the opinions of experts as 
given in evidence do not comport 
with Jury’s ideas of sound logic, the 
jurors have a right to say so.—Mary¬ 
land Cas. Co. V. Hearks, 190 S.W.2d 
62, 144 Tex. 317—Motley v. Mielsch, 
Civ.App., 199 S.W.2d 662, reversed 
on other grounds 200 S.W.2d 622, 166 
Tex. 667—Hudson v. West Central 
Prilling Co., Tex.Civ.App., 196 S.W. 
2d 387, error refused no reversible 
error. 

(3) In determining weight to be 
given to evidence of experts the jury 
should apply their general knowledge 
to the evidence and such opinions 
should not be blindly received by the 
jury but should control only as they 
are found reasonable.—Richey & Gil¬ 
bert Co. V. Northwestern Natural Gas 
Corp., 134 P.2d 444, 16 Wash.2d 631. 

61. U.S.—Larsen v. Chicago & N. W. 
Ry. Co., C.A.I11., 171 F.2d 841— 
Hrabak v. Hummel, D.C.Pa., 66 F. 
Supp. 776, affirmed, C.C.A., 143 F.2d 
694, certiorari denied 65 S.Ct. 67, 
323 U.S. 724, 89 L.Ed. 582. 

Ark.—^Kroger Grocery & Baking Co. 
V. Woods, 167 S.w.2d 869, 205 Ark. 
131—^Missouri Pac. R. Co. v. Ben- 
ham. 89 S.W.2d 928, 192 Ark. 36— 
Kansas City Southern Ry. Co. v. 
Wilson, 171 S.W. 484, 119 Ark. liS. 
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own general knowledge on the subject of inquiry 
to test the credibility of witnesses,®® or to judge of 
the weight and force of the evidence.®® 

§ 464. - Knowledge Derived from View 

or Inspection 

While In some jurisdictions the result of a Juror’s 
obeervation on an authorized view or inspection is evi¬ 


dence, In ethers It Is not so regarded but the purpose 
of the observation is solely to enable the Jurors better 
to understand and apply the evidence in the case. 

Under the rule prevailing in many states, the 
result of a juror's observation on an authorized 
inspection or view is evidence which may be con¬ 
sidered, in connection with the other evidence regu¬ 
larly produced on trial, in making up the verdict.®^ 


Cal.—Lang v. Barry, 161 P.2d 949, 71 
Cal.App.2d 101. 

Ky.—Rogers v. Price, 160 S.'W.2d S71, 
290 Ky. 163. 

Mass.—Pearl v, William Pilene’s Sons 
Co., 68 N.E.2d 826. 317 Mass. 629— 
Cunnlnghajm v. Boston & M. H. R., 
34 N.E.2d 697, 309 Mass. 216, cer¬ 
tiorari denied Boston & M. R. R- v. 
Cunningham, 62 S.Ct. 185, 314 XJ.S. 
682, 86 L.Ed, 646. 

Minn.—Saturnini v. Ro.'^enblum, 14 N. 
W.2d 108, 217 Minn. 155, 163 A.L.R. 
294. I 

Mo.—Miller v. Hotel Savoy Co., 68 8. 

W.2d 929, 228 Mo.App. 463. ] 

N.H.—Jutras v. Satters, Inc., 76 A.2d 
712, 9G N.H. 300—Dowling v. L. H. I 
Shattuck, Inc., 17 A.2d 629. 91 N.H. ' 
234. 

N.J.—Pale.'iitroni v. Jacobs, 73 A.2d 
89, 8 N /.Super. 438, reversed on 
other grounds 77 A.2d 183, 10 N.J. 
Super. 266. 

Tenn.—High v. Lenow, 258 S.W.2d 
742, 195 Tenn. 168. 

Tex.—^Arando v. Higgins, Clv.App., 
220 S.W.2d 291. 

WIs.—McCarty v. Weber, 60 N.W.2d 
716, 265 Wis. 70—De Keuster v. 
Green Bay & W. R. Co., 59 N.W.2d 
452, 264 Wis. 476, 

Wyo.—.Shfkany v. Salt Creek Transp, 
Co.. 46 P,2a 646, 48 Wyo, 190. 

64 C.J. p 1024 note 78. 

Mstiniates of tisns and distance 
Estimates of time and distance by 
witnesses are proper matters to be 
considered and weighed by Jury In 
the light of common sense and ex¬ 
perience.—DeRossett v. Malone, 239 
S.W.2d 366, 34 Tenn.App. 461. 

XTot restricted to facts directly proved 
Jurors are not restricted to a con¬ 
sideration of facts directly proved 
but may give effect to such, inferences 
as reasonably may be drawn from 
them —McCarty v. Weber, 60 N.W.2d 
716, 265 Wis, 70—De Keuster v. Green 
Bay & W. B. Co., 69 N.W.2d 452, 264 
Wis. 476. 

Olronmstaatlal evldenos 

Where circumstantial evidence Is 
relied on, jurors may draw on their 
own experience to determine the 
proper Inferences to be deduced there¬ 
from in so far as matters within the 
realm of common experience are con¬ 
cerned.—SpoUer V. Four-Wheel Brake 
Service Co., 222 P.2d 307, 99 Cal.App. 
2d 690. 

▼sins and dMnages 

(1) In estimating the value of do¬ 


mestic services rendered by a wife 
and mother. Jury is authorized to 
consider what may be the value of 
many services incapable of exact 
proof, but measured in the light of 
the jury’s own observation and ex¬ 
perience. 

Ga.—^American Fidelity & Casualty 
Co. V. Parmer. 48 S.E.2d 141, 77 
Ga.App, 192—Pollard v. Kent, 200 
S.E. 642, 69 Ga,App. 118, 

Okl.—H. A. Marr Grocery Co. v. 
Jones, 226 P.2d 892, 203 Okl. 698— 
Aderhold v. Stewart, 46 P.2d 346, 
172 Okl. 77. 

Tex.—Martin v. Weaver, Clv.App., 161 
S.W.2d 812, error refused. 

(2) Jury Is entitled to take Into 
I consideration their knowledge ac¬ 
quired In everyday affairs of life In 

j placing value on personal services 
rendered. 

Cal.—Burch v. Levy Bros. Box Co., 
117 P.2d 4S5, 47 Cal.App.2d 104. 
Mo.—Tuttle V. Brayton, APP., 216 S, 
W.2d 46. 

Utah.—Startin v. Madsen, 237 P.2a 
834. 

(3) Assessment of damages for im¬ 
pairment of earning capacity rests 
upon common knowledge of the jury 
or fact-finding tribunal. 

U.S.—Hrabak v. Hummel, D.C.Pa, 66 
F.Supp. 775, affirmed, C.C.A,, 143 
F.2d 694, certiorari denied 66 S.Ct. 
67, 323 U.S. 724, 89 L.Ed. 682. 

Mass.—Doherty v, Ruiz, 18 N.E.2d 
542. 302 Mass. 146. 

N.H.—^Dowling V. L. H. Shattuck, Inc., 
17 A.2d 529. 91 N.H. 234. 

(4) In determining evidence as to 
value of property, the jury should ap¬ 
ply their general knowledge to the 
evidence. 

La.—Housing Authority of Shreve- j 
port V. Harkey, 8 So.2d 628, 200 
La. B2S. ! 

Tenn.—Green v. Arnold, 150 S.W.2d 
1076, 25 Tenn.App. 67. I 

Wash.—^Richey & Gilbert Co. v. i 
Northwestern Natural Gas Corp., j 

13 4 P.2d 444, 16 Wash.2d 631. j 

(6) In determining extent of loss 
suffered by plaintiff when defendant’s | 
cattle, which were knowingly allowed 
to run at large along a public high¬ 
way, broke Into plaintiff's fenced 
fields and destroyed crops, jury had 
a right to take Into Jury box with 
them their common sense and expe¬ 
rience in the everyday affairs of life. 
—Rogers V. Stillman, Ark., 268 S.W. 
2d 614. 


(6) Other questions of value and 
damages see 64 C.J. p 1024 note 78 
[a]. 

62. N.J.—Palestronl v. Jacobs, 73 A. 

! 2d 89, S N.J.Super. 438, reversed on 

other grounds 77 A.2d 183, 10 N.J. 
Super, 266, 

64 C.J. p 1024 note 79. 

63. U.S. — Pacific Emp. Ins Co. v. Or- 
ren, C.C.A.Tex, 160 F.2d 1011. 

Me.—Reed v. Central Maine Povi'er 
Co.. 172 A 823, 132 Me 476. 

N.J.—Palestroni v. Jacob.s, 73 A 2d 
89, 8 N.J Super 438, reversed on 
other ground.s 77 A.2d 183, 10 N.J, 
Super. 256. 

Tex—Maryland Casualty Co. v. 
Hearks. 190 S.W.2d 62, 144 Tex. 
317—^Traders & General Ins. Co. v. 
Gibbs, Civ.App., 229 S W.2d 410, 
error refused no rever.slble error. 
Wash.—Richey & Gilbert Co. v. 
Northwestern Natural Gas Corp., 
134 r.2d 444, 16 Wa8h.2d 631. 

64 C.J. p 1024 note 80. 

64. Ariz.—Webb v. Hardin, 89 P.2d 
30, 63 Ariz. 310. 

Ark.—Coca-Cola Bottling Co. v. Jenk¬ 
ins, 82 S.W 2d 15, 190 Ark 930 
Cal.—^Neel v. Mannings, Inc,, 122 P.2d 
676. 19 Cal,2d 634—Rau v. Redwood 
City Woman’s Club, 245 r.2d 12, 
111 Cal.App.2d 646—White v 
Walsh, 234 P 2d 276, 105 Cal.App 2tl 
828—Peckwith v. Lavezzola, 122 P. 
2d 678, 60 Cal.App.2d 211—Sassano 
V. Roullard, 81 P.2d 213, 27 Cal.App. 
2d 372. 

Idaho.—Department of Finance of 
State V. Union Pac. R. Co., 104 P. 
2d 1110, 61 Idaho 484. 

Kan.—Chicago, etc., R. Co. v. Wil- 
lets, 25 P. 676, 45 Kan 110. 

Me.—Reed v. Central Maine Power 
Co., 172 A, 823. 132 Me. 47G—Shep¬ 
herd V. Inhabitants of Camden, 20 
A. 91, 32 Me. 535. 

Mass.—Murphy v Boston & Maine R. 
R., 65 N.E.2d 923, 319 Mass. 413 
—Papagoorge v. Boston & Maine 
R. R., 67 N.E 2d 576, 317 Mass. 235 
—Keeney v. Ciborowski, 24 N.E 2d 
17, 304 Mass. 371. 

Neb.—Roberts v. Carlson, 8 N.W.2d 
175, 142 Neb. 861—Denison v. Oma¬ 
ha & C. B. St. Ry. Co., 280 N.W. 
905, 135 Neb. 307—Rundoll v. Grace, 
272 N.W. 398, 132 Neb. 490—Meia- 
ter V. Krotter, 267 N.W. 161, 131 
Neb. 36. 

N.H.—Choulnard v. Shaw« 104 A.2d 
622. 

64 C.J. p 1024 note 82. 
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In other jurisdictions, although the Jury can con¬ 
sider and apply the evidence in the light of the 
knowledge obtained by their inspection,85 and they 
need not completely disregard everything they saw 
and every impression they received from their 
view,58 the things the jurors may observe during 
the view or inspection cannot under any circum¬ 
stances be treated as evidence, the purpose of the 
observation being solely to enable the jurors better 
to understand the situation and better to under¬ 
stand and apply the evidence in the case.®'^ Even 
under the first view the verdict must be supported 
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by some evidence other than that derived by the 
jurors from their view;*® and they cannot arbi¬ 
trarily disregard the evidence regularly produced on 
trial and base their verdict solely on the result of 
their observations, if the case is not one that turns 
on the absence or presence of a physical fact which 
the jury may see for themselves, and is a case which 
no amount of oral testimony can affect.6® Under 
the second view where the issue is as to a physical 
fact which the jurors could determine by their 
senses in making the view, the jurors may disregard 
testimony to the effect that the fact is otherwise 


Authorized view: 

In criminal cases see Criminal Law 
§ 986. 

In eminent domain proceedings see 
Eminent Domain 8 288. 

View or Inspection in general see su¬ 
pra 5 47. 

Special kind of evidence 

In land damage case, view by jury 
constitutee special kind of evidence. 
—Reed V. Central Maine Power Co., 
172 A. 823,132 Me. 476. 

Pleadings amended by view 

If any facts were observed by jury 
on authorized inspection that were 
not well pleaded, the pleadings were 
amended to that extent.—Coca-Cola 
Bottling Co. V. Jenkins, 82 SW.2d 15, 
190 Ark. 980. 

Physical appearance of witness 

In personal Injury action, where 
plaintiff, who had sustained perma¬ 
nent scar on forehead and nose, was 
a witness so that trial Judge and Ju¬ 
rors saw scar, what they saw was 
evidence to be considered in deter¬ 
mining amount of damages.—Sas-sano 
V. Roullard, 81 P.2d 213, 27 Cal.App.2d 
372. 

Xn Kentacky 

(1) The rule stated in text is fol¬ 
lowed.—Republic Steel Corp. v. Ad¬ 
kins, 209 S.W.2d 88, 306 Ky. 729— 
Kentucky Utilities Co, v. Sapp’s 
Adm'r, 60 S.W.2d 976, 249 Ky. 406. 

(2) However, It haa been stated 
that the purpose of view is not to 
supply evidence, but to present physi¬ 
cal facts so that Jury may understand 
situation and appraise and apply evi¬ 
dence more intelligently.—City of 
Somerset v. Guffey, 68 S.W.2d 600, 
248 Ky. 416. 

65. Ga.—Shahan v. American Tel. & 
Tel. Co., 36 S.E.2d 6, 72 Ga.App. 
749. 

Wash.—Shumaker v. Charada Inv. 

Co., 49 P.2d 44, 183 Wash. 621, 

64 C.J. p 1026 note 83. 

66. W.Va.—^Fox v. Baltimore, etc., 
R, Co„ 12 S.B. 767, 34 W.Va, 466, 
480. 

67. Pla.—Dempsey-Vanderbilt Hotel 
V. Hulsman, 16 So.2d 903, 153 Fla, 
800 . 


Ga.—Shahan v. American Tel. & Tel. 
Co., 35 S.E 2d 6, 72 Ga.App. 749. 

Ill —Geohegan v. Union Elevated R. 
Co., 101 N.B. 677. 258 Ill 362— 
Rich V. City of Chicago, 68 N.E. 
306. 187 III. 396—Boal v. City of 
Chicago, 23 N.E.2d 237. 301 Ill.App. 
636. 

Ind —Western Ind. Gravel Co, v. 
Opp, 9 9 N.E.2d 266, 121 Ind.App. 
673. 

Mich.—^Valenti v. Mayer, 4 N.W.2d 
5, 301 Mich. 651—Sunday v. Wol¬ 
verine Service Stations, 261 N.W, 
402, 265 Mich. 19. 

Minn.—Ball v. Twin City Motor Bus 
Co.. 30 N.W.2d 623. 225 Mmn. 274, 
9 A.L.R.2d 933—Huylnk v. Hart 
Publications, 2 K.W.2d 552, 212 
Minn. 87. 

N.J —Bancroft Realty Co. v, Alenee- 
wlcz, 72 A 2d 360, 7 N.J.Super, 105. 

Ohio—Maggart v. Deaton, 87 NE2d 
362, 84 Ohio App. 327—In re Dlg- 
ble’8 Estate, App., 79 N.B.2d 169— 
Lacey v. Helsey, 5 N.E.2<i 699, 63 
Ohio App. 461. 

R.I.—Kulpa V. General Ice Cream 
Corp., 43 A.2d 60, 71 R.I. 168. 

Utah.—Redd v. Airway Motor Coach 
Lines, 137 P.2cl 374, 104 Utah 9, 

Wa.sh.—State v. McVeigh, 214 P.2d 
165, 36 Wash.2d 493—Portland-Se- 
attle Auto Freight v. Jones, 131 
P.2d 736, 16 Wash.2d 603. 

W.Va.—Frampton v. Consolidated 
Bus Line.s, 62 S.B.2d 126, 134 W.Va 
816—Doman v, Baltimore & O. R. 
Co., 22 S.E.2d 703, 126 W.Va 8— 
Thorn V. Addison Bros. & Smith, 
194 S.E. 771, 119 W.Va 479. 

WI.*!—Townsend v. State, 43 H.W.2d 
458, 257 Wis. 329—Simpson v. 

Waukesha County, 202 N.W. 366, 
186 Wis. 662—Ohrmundt v. Splegel- 
hoff. 184 N.W. 692, 176 Wis. 214— 
Harwell v. Reuter, 177 N.W. 8, 171 
Wis. 228—Solherg v. Robbins Lum¬ 
ber Co.. 133 N.W. 28. 147 Wis. 269, 
37 L.R.A.,N.S., 790—Groundwater 

V. Town of Washington, 66 N.W. 
871, 92 Wis. 56—^Washburn v. Mil¬ 
waukee & L W. R. Co., 18 N.W. 
328, 69 Wis. 864. 

64 C J. p 1026 note 86. 

View not part of trial 

It is improper to permit any evl- 
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dence to be offered during a view of 
premises since act of viewing is not 
part of trial,—State v. McVeigh, 214 
P.2d 166, 36 Wash.2d 493. 

Duty to introduce evidence 
A jury view will not serve to take 
from party on whom burden of proof 
lies duty of Introducing sufficient 
other evidence on which jury could 
properly hold that party on whom 
burden of proof lies has sustained 
that burden by evidence other than 
Jury's view.—Frampton v. Consolidat¬ 
ed Bus Lines, 62 S.E.2d 126, 134 W. 
Va. 816. 

View not reception of evidence 

(1) Jury is not, strictly speaking, 
receiving evidence when viewing 
premises.—Shahan v. American Tel. 
& Tel. Co.. 35 S.E.2d 6, 72 Ga.App. 
749. 

(2) In action against hotel by 
guest for Injuries sustained while de¬ 
scending stairway, where hotel’s wit¬ 
ness, a tile setter, testified that bro¬ 
ken tiles could not have been re¬ 
placed without new mortar Joints re¬ 
vealing by their color the fact that 
repairs had been made, and some of 
jurors applied that test when they 
viewed the premises, and from their 
own examination came to conclusion 
that witness was mistaken in his 
testimony denying that repairs had 
been made, the rules that evidence 
may not be taken at the view and that 
Jury may not arrive at their verdict 
by personal knowledge of facts were 
not violated.—Dempsey-Vanderbilt 
Hotel V. Hulsman, 15 So.2d 903, 163 
Fla. 800. 

68. Kan.—Chicago, K. & W. R. Co. v. 
Parsons. 32 P. 1083, 61 Kan. 408. 

Wis.—Haswell v, Reuter, 177 N.W. 8, 
171 Wis. 228, 

64 C.J. p 1026 note 86. 

69. Kan.—Headington v. Central 
Bldg. Co.. 41 P.2d 1040, 141 Kan. 
338. 

Ky.—Republic Steel Corp. v. Adkins, 
209 S.W.2d 88, 306 Ky. 729. 

Neb.—Melster v. Krotter, 267 N.W. 

161. 131 Neb. 85. 

64 C.J. p 1025 note 87. 

Hot «ub»titute for eviaeiioe 
Neb.—Melster v. Krotter. supra. 
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than they found it, even though no other witness 
testifies to the fact as the jury know it to be."^® 

§ 465. Papers and Articles Which May Be 
Taken or Sent to Jury Room 

a. General rule 

b. Law books and dictionaries 

c. Verdict on former trial of same case 

d. JModels and maps 

a. General Rule 

It Is largely a matter in the discretion of the trial 
court what papers may be taken into the jury room by 
the jury. 

As a general rule what papers may be taken by 
the jury into the jury room rests largely in the 
discretion of the trial court.'^l With respect to 
minutes and stenographer’s notes of testimony, 
the jury may consider the testimony of witnesses 
only in its oral form,“^2 and normally neither notes 
of testimony nor portions thereof can be sent to 
the jury, '^3 and it is reversible error that the jury 
by mistake take with them a typewritten copy of 
the stenographer’s notes of a party’s testimony in 
chief, although as soon as the mistake is discovered 
the jury are also given a copy of the cross-examina¬ 
tion.'^^ However, the minutes of the testimony 
may be sent out with the jury when both parties 
consent. "^5 Qn the other hand, in some jurisdic¬ 
tions, the matter of causing the stenographer’s notes 
to be read and of submitting copies of the whole 
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or portions of them to the jury rests in the dis¬ 
cretion of the trial judge.*^® 

b. I»aw Books and Dictionaries 

It is generally error for the jury to take law books 
or dictionaries with them to refer to during deliberations. 

It is reversible error to permit the jury to take 
law books with them so that they can determine 
the law for themselves but, in the absence of a 
showing that the jury examined or used the reports, 
error cannot be predicated on the fact that reports, 
used by the judge in preparing his instructions, and 
marked by him at places where there were cases 
similar to the one involved, were left in the jury 
room during deliberations.'^® Where the evidence 
of foreign law consists of statutes or judicial opin¬ 
ions, the court may, in its discretion, decline to send 
them to the jury.*^® Unless it can be determined 
that no prejudice resulted to a party,®® it generally 
is ground for reversal that the jury obtained and 
took into the jury room a dictionary which they 
consulted to determine the meaning of legal®i or 
other terms,®2 which they do not understand. 

c. Verdict on Former Trial of Same Case 

It Is Improper for the Jury to take with them a ver¬ 
dict rendered on a former trial, at least where such ver¬ 
dict is given consideration during deliberations. 

While it is reprehensible conduct for a juror 
to seek to find out how the jury stood on a former 
trial of the case,®® the taking by the jury of a 


70. Wis.—^American States Security 
Co. v. Milwaukee Northern Ry, Co., 
120 N.W. 844, 139 Wis. 199—Wash- 
bum V. Milwaukee & L. R. R, Co., 
18 N.W. S28, 59 Wis. 364. 

71. Conn.—Coy v. Town of Milford, 
12 A.2d 641, 126 Conn. 484. 

D.C.—Murray v. U. S., 130 F.2a 442, 
76 U.S.App.I>.C. 179. 

Mo.—^Dougrherty Real Estate Co. v. 

Cast, APP., 95 S.W.Sd 877. 

Neb.—^Liangworthy v. Connelly, 15 N. 

W, 737,14 Neb. 340. 

Pa.—Williams v. Lumbermen’s Ins. 
Co. of Philadelphia, 1 A 2d 658, 332 
Pa, 1. 

64 C.X p 1026 note 92. 

*Who may 

It Is the general practice that coun¬ 
sel making concluding argument fur¬ 
nish essential papers to the jury,— 
McCowen v. Aldred, 78 S.E.2d 66, 88 
Ga,App, 788. 

7a. Tenn.—Crisman v. McMurray, 64 
S.W. 711, 107 Tenn. 469. 

73. Pa.— Za.nk v. West Penn Power 
Co., 82 A.2d 554, 169 Pa.Super. 164. 
Prior notes of testimony trajmnribed 
Rule is not affected by fact that 
prior notes of testimony are tran¬ 


scribed and therefore in writing.— 
Zank V. West Penn Power Co., su¬ 
pra, 

Notes of testimony at other trial 
In action for injuries received by 
plaintiff wife as result of an automo¬ 
bile collision with vehicle of defend¬ 
ant, sending out to jury all notes of 
testimony of former trial of personal 
injury action brought by plaintiff 
wife was error, and not even relevant 
portions of testimony could go out to 
Jury, since such methods tended to 
emphasize one part of testimony 
above other parts.—Zank v. West 
Penn Power Co., supra 

74. Tenn.—Crisman v. McMurray, 64 
S.W. 711, 107 Tenn. 469. 

64 C.J. p 1032 note 89. 

75. Minn.—Coit v. Waples, 1 Minn. 
134. 

76. Conn.—Coy v. Town of Milford, 
12 A,2d 641, 126 Conn. 484. 

77. Mo.—Harrison v. Hance, 37 Mo. 
185—'Barker v. Pool, 6 Mo, 260. 

7a Neb.—In re Wilson's Estate, 208 
N.W. 961,114 Neb. 593. 

73. Mass.—^Eamum v. Pitcher, 24 N. 
E. 590, 151 Mass. 470. i 
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; 80. Ariz.—Lane v. Mathews, 245 P.2d 
t 1025, 74 Ariz. 201, reheard 251 P.2d 
303, 75 Ariz. 1. 

Ind.—^Indianapolis Power 8b Light Co. 
V. Moore, 5 N,B.2a 118, 103 Ind. 
App. 521. 

81. N.H.—Daniels v. Barker, 200 A- 
410, 89 N.H. 416. 

Tex.—Pigula v. Port Worth & I>. C. 

Ry. Co., Civ.App., 131 S.W.2d 998, 
i error refused—^Norris Bros. v. Mat- 
tinson, Civ.App., 118 S.W.2d 460, 
error dismissed. 

64 G.J. p 1032 note 80. 

Xnoompeteut evidence 

Action of officer in charge of jury 
in supplying jury with dictionary at 
their request during deliberations 
without consent of plaintiff vitiated 
verdict, since officer had no right to 
take the place of the court and assist 
the jury in any way in its considera¬ 
tion of the evidence and since the dic¬ 
tionary was incompetent evidence and 
its exclusion would have been re¬ 
quired if offered as evidence during 
trial.—Darnels v. Barker, 200 A. 410, 
89 N.H. 416. 

82. N.J.—Palestronl v. Jacobs, 77 A. 
2d 183, 10 N.J.Super. 266. 

SS. Tex.—^Prewitt v. Southwestern 
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verdict rendered on a former trial will not result 
in a reversal where it is shown that the verdict 
was not seen by the jurors or that such verdict 
was not read by the jurors until they had agreed on 
their own;®^ or that the jury were distinctly in¬ 
structed to treat it as if it did not exist, and to 
found their verdict on the evidence before thera.®^ 
It has been held not ground for reversal that the 
jury were permitted to take with them the complaint 
on which was indorsed the verdict rendered on a 
former trial of the case, no objection being made 
thereto and it not having been done fraudulently 
or designedly to influence the verdicts'? 

d. Models and Maps 

Models and maps used to explain testimony of wit¬ 
nesses may be taken to the jury room and given con¬ 
sideration by the jury during their deliberations. 

It is generally held that the jury may be permitted 
to take with them models,®^ or maps or diagrams,®^ 
which have been used to illustrate or explain the 
testimony of the witnesses; but it has been said that 
maps or diagrams of this character, whether for¬ 
mally received in evidence or treated merely as 
illustrative of the witnesses’ testimony, are to be 
considered only in connection with the other evi¬ 
dence, and are not to be taken to the jury room on 
final submission and it has been held error to 
permit the jury to take a map which was altered 
after it was admitted in evidence.^^ It is usually 
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said that the court may, in its discretion, refuse 
to allow papers and articles of this character to go 
to the jtiry;32 j^tit it has been held an abuse of dis¬ 
cretion, and reversible error, for the court, without 
cause, to refuse to send to the jury a map or plan 
admitted in evidence and exhibiting the place of 
the accident^® 

§ 466. - Papers, Documents, and Articles 

in Evidence 

a. In general 

b. Depositions 

c. Papers attached to depositions 

a. In General 

As a general rule the trial court may, in its discre¬ 
tion, permit the jury to take to the jury room writings 
and other tangible objects which have been admitted 
in evidence. 

While there are some cases ’which hold, without 
qualification, that the jury should not be permitted 
to take with them to the jury room books, papers, 
or documents which have been admitted in evi¬ 
dence,®^ and others that to grant such permission is 
erroneous unless with the consent of the parties, 
the general rule is that the trial court may, in its 
discretion, properly permit the jury to take with 
them, on retiring to consider their verdict, the 
wntings and other tangible objects which have been 
admitted in evidence,® ^ even without the consent of 


Tel., etc., Co., 101 S.W. 812, 46 Tex. 
Civ.App. 123. 

84. Ind.—-Ohio, etc., H. Co. v. Hill, 
34 N.B. 646, 7 Ind.App. 255. 

85. Ga.—^Fulton County v. Phillips, 
16 S.B. 260, 91 Go. 65 —Georgia Pao. 
R. Co. V. Dooley, 12 S.E. 923, 8S Ga. 
294. 13 I,.K.A. 342. 

86. Ga.—^Dawson v. Briscoe, 24 S.E. 
157. 97 Ga. 408. 

87. Ga.-“H:udson v. Hudson, 16 S.E. 
349, 90 Ga. 581. 

64 O.J. p 1032 note 86. 

88. Wls.—Blazinslsl v, Perkins, 45 
l^.W. 947, 77 Wis. 9. 

64 C.J. p 1033 note 91. 

89. Neb.—Suiter v. CMcago, R. I. & 
P. Ry. Co., 121 N.W. 113, 84 Neb. 
256. 

64 C.Jr. p 1032 note 92. 

90. Iowa.—^Baker v. Zimmerman, 161 
N.W, 479, 179 lO’Wa 272. 

91 . III.—Chicago & W. I. R. Co. v. 
Heidenreich, 98 N.B. 567, 254 IIL 
231, Ann.Cas.l913C 266. 

92. Mont.—Carman v. Montana Cent. 
By. Co., 79 P. 690, 32 Mont. 137. 

64 C.X p 1032 note 95. 

93. Pa.—Chitwood v. Philadelphia & 
B. Ry. COw, m9 A. 64^, 266 Pa. 435. 


94. Tenn.—Shappley r. Graves, 9 
Tenn.App. 567. 

64 C.J. p 1026 note 94. 

Bocument not affecting’ verdict 

Where a plat "was offered in evi¬ 
dence in order that the jury might 
have the scene of the accident before 
them, it was improper for the jury 
to take it to their jury room, but 
since the correctness of the plat -was 
not disputed, and it could not have in¬ 
fluenced the verdict, it ’would not con¬ 
stitute error.—Shappley v. Graves, 
supra. 

95. Md.—^Moore v. McDonald, 12 A. 
117, 68 Md. 321. 

64 C.J. p 1036 note 95. 

96. Conn.—^Ziskin v. Confletto, 79 A. 
2d 816, 137 Conn. 629. 

D.a—Murray v. U. S., 130 P.2d 442, 
76 XJ.S.APP.D.C. 179—^Plnn v, Raw- 
son, 72 P.2d 742, 63 App.D.C. 370. 

III.—Wacker-Wkbasb Corp. v. City 
of Chicago, 112 N,R2d 903, 350 III. 
App- 343—^Bartosh v. Ryan, 100 N. 
B.2d 330. 344 IlLApp. 2X4—Cooney 

V. Hughes, 34 N.E.2d 566, 310 HI. 
App. 371. 

Ky.—Common-wealth, for Use and 
Benefit of Bversole, v. West, 97 SI; 

W. 2d 405, 265 Ky. 550—Hermitage 

Land & Timber Co. v. Scott’s Bx'r^ 
93 S.W.2d 1, 263 Ky. 661. I 
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Mich.—Rich. v. Daily Creamery Co., 6 
N.W.2d 589, 303 Mich. 344. 

Mo.—Williamson v. St. Louis Public 
Service Co., 252 S.W.2d 295, 363 
Mo. 508—Holtz V. Daniel Hamm 
Drayage Co., 209 S.W.2d 883, 357 
Mo. 538—Dougherty Real Estate 
Go. V. Gast. App., 95 S.W.2d 877. 
N.M.—Corpus Juris cited ia State v. 

Lord, 84 P.2d 80, 92, 42 N.M. 638. 
Pa.—^Durdella v. Trenton-Philadel- 
phia Coach Co., 37 A.2d 481, 349 
Pa. 482—Quartz v. City of Pitts¬ 
burgh, 16 A-2d 400, 340 Pa. 277— 
Brenner v, Lesher, 2 A.2d 731, 332 
Pa. 522—Noreika, to Use of Fetran- 
skas V. Pennsylvania Indemnity 
Corp., 5 A.2d 619, 135 Pa.Super. 474 
—^Kerchner v. Brutsche, Oom.PL, 
39 Etel-Co. 168. 

Tex.—^Denton v. Hunt, 235 S.W.2d 
212, Civ.App., error refused no re¬ 
versible error—Texas Emp. Ins, 
Ass’n V. Crow, Civ.App,, 218 S.W.2d 
230. affirmed 221 S.W.2d 235, 148 
Tex. 113, 10 A.L.R.2d 913. 

•Vt—^Barber v, Stratton, 10 A.2d 211, 
111 Vt. 43. 

64 C.J. P 1026 note 96. 

At CKUnmou law, the practice was 
against allowing the jury to take ex¬ 
hibits to the Jury, room, but at prtffleat 
triai court nosay tn Ite dfemifetlo® eHOow 
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the parties,and even though they might not be 
directly involved in the case.^^ A statute, providing 
that “papers introduced in evidence” may be sent 
with the jury, simply modifies and extends the 
common-law rule as to exhibits containing writings, 
so that written exhibits may be sent to the jury 
whether or not under seal, and the statute in no 


way restricts the common-law power of the court 
to send exhibits not in writing to the jury.®^ 

Generally, unless there is a statute or rule of 
court providing that the jury may take with them, 
on retiring for deliberation, all papers which have 
been received or read in evidence,^ and even then 


exhibits to be taken to the jury.— 
Eller V. Crowell, Mo., 238 S.W.2d 310. 
Bzercise of discretioii held not abused 

(1) Sending to jury room all ex¬ 
hibits present in court. 

III.— Dinwiddle v. Siefkin, 20 N.E.2d 

130, 299 I11.APP. 316. 

Mich.—^Rich v. Daily Creamery Co., 

6 N.W.2d 639, 303 Mich. 344. 

(2) Allowing jury to take with 
them in civil case criminal record of 
plaintiff offered to attack his credibil¬ 
ity.—^Forcler v. Hopkins, 110 N.E.2d 
126, 329 Majss. 668. 

(3) Allowing will of deceased to go 
to Jury when only signature therein 
was offered in evidence.—In re Chen¬ 
ey’s Estate, 274 N.W. 6, 23 Iowa 1076. 

(4) Permitting decree to be taken 
to Jury room without it having been 
read to jury first, since a document 
admitted in evidence does not have 
to be read to jury before it may be 
taken to Jury room.—Ridgway v. 
Crum, 98 N.E.2d 394, 343 Ill.App. 12, 

(6) In action against executor on 
note executed by deceased, sending to 
Jury room of photographs of de¬ 
ceased’s signature and of signature to 
note, containing markings made by 
handwriting expert in comparing sig¬ 
natures.—In re Cheney’s Estate, 274 
N.W. 6, 223 Iowa 1076. 

(6) Sending out with jury, of un- 
eigtied duplicate copy of statement 
alleged to have been adopted by plain¬ 
tiff to effect that defendants did not 
cause automobile accident.—Brenner 
V. Lesher, 2 A.2d 731, 332 Pa. 622. 

(7) Allowing jury to take memo¬ 
randum amounting to admission 
against interest which was read to 
Jury and exhibited to them, notwith¬ 
standing memorandum was not 
marked for identification or formally 
introduced in evidence.—^Hilker v. 
Agricultural Bond & Credit Corp,, 
Tex.Civ,App., 96 S.W.2d 544, error dis¬ 
missed. 

Zxerclsd of discretion held abused 

Submission to jury of complete 
copies of each of three newspaper 
articles, only portions of which re¬ 
ferred to plaintiff, in special issues 
as to truth or falsity thereof in libel 
suit was error.—^Houston Printing Co, 
V. Hunter, Civ.App., 105 S.W.2d 312, 
error dismissed, affirmed 106 S.W.2d 
1043, 129 Tex. 652. 

SvidMios introduced (Utter charge to 
Jury 

Where, through oversight in action 
for disability benefits under life pol¬ 


icy, X-ray plates explained to jury by 
medical witnesses were not formally 
offered in evidence until after charge 
to jury, subsequently admitting 
plates and permitting them to be 
taken out by jury did not constitute 
abuse of discretion.—Becker v. Pru¬ 
dential Ins. Co. of America, 188 A. 
400, 124 Pa,Super. 138. 

Erroneously admitted avldeuce 

(1) Permitting jury to take to jury 
room and consider exhibits erroneous¬ 
ly admitted over defendants' objec¬ 
tions was error.—^Evola Realty Co, v. 
Westerfield, Ky., 261 S.W.2d 298. 

(2) Photographs portraying things 
Immaterial to any issue in case which 
were improperly and erroneously re¬ 
ceived in evidence should not be sub¬ 
ject to examination by jury after 
they have retired to deliberate on is¬ 
sues submitted to them —Texas Emp. 
Ins. Ass’n v. Crow, 221 S.W.2d 235, 
148 Tex. 113, 10 A.LR.2d 913. 

97- Mich.—Tubbs v. Dwelling-House 
Ins. Co., 48 N.W. 296, 84 Mich. 646. 
64 C.J. p 1026 note 97. 

98. Minn.—Cohen v. Seashore, 198 N. 
W. 1009, 159 Mmn. 345. 

99. Cal.—Higgins v. Los Angeles 
Gas & Electric Co., 115 P. 313. 158 
Cal. 651, 34 L.R.A..N.S., 717. 

“Papers read in evidence” 

Physician's book was not a paper 
read in evidence which might be car¬ 
ried from the bar by the Jury and its 
I refusal is not error where the so- 
called impeaching portion of the book 
was equivalent to a sworn statement 
impeaching a witness.—Nordhaus v. 
Marek, 45 NE 2d 993, 317 Ill.App. 351. 

1. Tex.—Texas Emp. Ins. Ass’n v. 
Crow, 221 S.W 2d 235, 148 Tex. 113, 
10 A.L.R 2d 913. 

64 C.J. p 1027 note 1. 

Test of admissibility of a document 
that comes within category of written 
evidence within rule permitting jury 
to take written evidence with them 
Into retirement does not turn on 
whether jurors can understand it.— 
Texas Emp. Ins. Ass’n v. Crow, su¬ 
pra, 

Sefussl qualified by condition 

Refusal to allow jury to take cer¬ 
tain evidence to jury room was error 
notwithstanding court qualified refus¬ 
al with condition that, if jury had 
requested such evidence during their 
deliberations, it would be given to 
them.—Dallas Ry. & Terminal Co. v, 
Durkee, Tex.Civ.App., 193 S.W.2d 222, 
error refused no reversible error— 
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I Bankers Life Co. of Des Moines, Iowa, 

I V. Butler, Tex.Civ,App., 122 S.W.2d 
I 1077. 

On motion of parties 
j (1) Under rule permitting jury to 
take written evidence to jury room, it 
IS mandatory on trial judge on writ¬ 
ten motion of either party to send to 
jury room any written instrument or 
evidence properly admitted during 
trial —Texas Emp. Ins. Ass’n v, Ap¬ 
plegate, Tex.Civ.App., 205 S.W.2d 412, 
error refused no reversible error. 

(2) The mere absence of a request 
from jury to take out with the jury 
in their retirement photographs ad¬ 
mitted in evidence does not justify 
refusal of a request from a party 
that photographs be sent out or, by 
itself, render error of such refusal, 
harmless.—Dallas Ry. & Terminal Co. 
v. Orr, 215 S.W.2d 862, 147 Tex. 383. 
Matters held within statute or rule 

(1) Ordinary photographs consti¬ 
tute written evidence within rule per¬ 
mitting jury to take written evidence 
with them into retirement.—Texas 
Emp. Ins. Ass’n v. Crow, 221 S.W.2d 
235, 148 Tex. 113, 10 A.L.R.2d 913— 
Dallas Ry. & Terminal Co. v. Dur¬ 
kee, Tex.Civ.App., 193 S.W.2d 222, re¬ 
fused no reversible error—Younger 
Bros V. Ross, Tex.Civ.App., 161 S.W, 
2d 621, error dismissed. 

(2) Where photographs and docu¬ 
mentary evidence disclose facts on 
vital controverted issues, court 
should not speculate on rights of the 
parties and assume that no injury re¬ 
sulted from violation of court rule 
providing that jury may take with 
them in their retirement any written 
evidence except depositions of wit¬ 
nesses.—Dallas Ry. & Terminal Co. 
V, Durkee, Tex.Civ.App., 193 S.W.2d 
222, refused no reversible error. 

(3) X-ray pictures of injured em¬ 
ployee’s fractured arm, introduced in 
compensation proceeding constituted 
written evidence within rule permit¬ 
ting jury to take written evidence 
With them into retirement and could 
not be excluded on ground that they 
were technical and unintelligible to 
average Juror.—Texas Emp. Ins. 
Ass’n V. Crow, supra. 

Matters held not within statute or 
rule 

(1) Excerpts from a transcript of 
court reporter’s notes of testimony 
of defendant taken in another trial, 
introduced In evidence by plaintiff to 
impeach defendant, were not written 
evidence within rule permitting jury 
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according to some authorities,* the trial court may, 
in its discretion, refuse to permit papers or objects 
which have been admitted in evidence to be taken 
by the jury;^ but there is some authority which 
regards the sending of a paper in evidence to the 
jury as a valuable right of the party offering it, the 
denial of which is reversible error and, where 
there is no doubt or question as to the accuracy 
and materiality of exhibits which have been admit¬ 
ted in evidence, it is an abuse of discretion for the 
court, without cause, to refuse to send them to the 
jury on being requested to do so.^ Also, the court 
cannot properly refuse to allow the jury to take all 
the written evidence bearing on a given point 
where it allows a part of such evidence to be taken.® 
Although permitted to do so, the jury are not 
bound to take out papers in evidence.^ The fact 
that the jury, through mistake,® or even contrary to 
the directions of the court,^ take with them to the 
jury room articles which have been offered in evi¬ 
dence will not vitiate the verdict where it does not 
appear that such action was prejudicial to the party 


complaining. 

Necessity that counsel be present or notified. If 
there is no statute to the contrary, the court may 
send documents in evidence to the jury in the ab¬ 
sence of, and without notice to, counsel.^® 

b. Depositions 

Generally, ft is error for the court to permit the Jury 
to take to the Jury room depositions which have been 
read on trial. 

It has been held in many jurisdictions either 
with,^^ or without,apparent statutory basis there¬ 
for that it is error to permit the jury to take to 
their room depositions which have been read on 
trial. Within this rule are affidavits or statements 
which have been read in evidence as the testimony 
of a witness,!® or which have been admitted to 
impeach a witness.!* Statutes providing without 
exception that papers read or used in evidence may 
be taken by the jury are usually held not to abro¬ 
gate the rule or authorize or require that deposi¬ 
tions be sent out with the jury.!^ 


to take written evidence to jury room 
when they retire.—Bonds v. Lloyd, 
Clv.App,, 218 S.'W.2d 334, error dis¬ 
missed 217 S.W,2d 1000, 147 Tex. 623. 

(2) Where certain checks were ad¬ 
mitted to enable Jury to determine 
from plaintiff’s signatures thereto 
whether plaintiff could write, signa¬ 
tures were not read in evidence with¬ 
in statute providing that where only 
part of paper has been read in evi¬ 
dence, excluded part must be detach¬ 
ed before jury may take paper with 
them.—^Price v. White Line Cab & 
Baggage Co., Tex.Civ.App., 87 S.W. 
2d 1103, error dismissed. 

2. Cal.—^Powley v. Swensen, 80 P. 
722, 146 Cal. 471. 

64 C.J. p 1027 note 2. 

3. Fla.—Routh v. Williams, 193 So. 
71, 141 Fla. 334. 

Ill.—Johnson v. McKnight. 39 N.E.2d 
700, 313 IIl.App, 260. 

Mass.—Turturro v. Calder, 29 N.E.2d 
744, 307 Mass. 159. 

Mich.—Sweeney v. Adam Groth Co., 
267 N.W. 855, 269 Mich. 436. 

Mo.—Williamson v. St. Louis Public 
Service Co., 252 S.W.2d 295, 363 
Mo. 608—Eller v. Crowell, 238 S, 
W.2d 310—Dougherty Real Estate 
Co. V. Gast, App., 95 S.W.2d 877. 
Pa,—^Williams v. Lumbermen's Ins. 
Co. of Philadelphia, 1 A.2d 658, 332 
Pa. 1. 

64 C.J. p 1027 note 3. 

Socnments of llmltea purposes 

In cases Involving attorney's fees, 
trial court should permit no extrane¬ 
ous argument to be based on docu¬ 
ments competent only as bearing on 
value and extent of services perform¬ 


ed, should carefully Instruct as to 
limited purpose of their reception in 
evidence, and in exercise of sound 
discretion should not permit such doc¬ 
uments to be taken to jury room — 
Elliott V. Brown, 111 N.E.2d 169, 349 
Ill App. 428. 

OrdinaxLce admitted la. evideime 

Mass.—Turturro v. Calder, 29 N.E.2d 
744, 307 Mass. 159. 

4. Ala. — Foster v. Snaith, 16 So, 61, 
104 Ala. 248. 

5. Pa.—Chitwood v. Philadelphia & 
R. By. Co., 109 A. 645, 266 Pa. 435 
—Noreika. to Use of Petranskas v. 
Pennsylvania Indemnity Corp., 5 A. 
2d 6J9, 135 Pa.Super. 474. 

6. Ohio.—Marshall v. Thomas, 31 
Ohio Cir.Ct. 363. 

64 C.J. p 1027 note 6. 

7. La.—Littlefield v. Beamis, 5 Rob. 
145. 

8. Neb.—Morris v. Miller, 119 N.W, 
458, 83 Neb. 218, 131 Am.S.R. 636, 
20 L.R.A..N.S., 907, 17 Ann.Cas. 
1047, 

9. U.S.—Cudahy Packing Co. v. 
Skoumal, Neb., 126 F. 470. 60 C.C.A. 
306. 

10. Ind,T.—^Fibus v. St. Louis, etc., 

R. Co., 104 S.W. 568. 7 Ind.T. 139, 
145. 

11. Tex.—Corpus JUrls cited In 

Continental Fire & Casualty Ins. 
Corp, V. Drummond, Civ.App., 220 

S. W.2d 922, 929—^Harris v. Levy, 

Civ.App., 217 S.W.2d 154—England 
V. Pitts, Civ.App., 66 S.W.2d 493, 
error dismissed. ! 

64 C.J. p 1027 note 12. 
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Purpose of statute forbidding Jury 
to take depositions of witnesses to 
jury room is that reading unduly 
emphasizes such testimony.—^Butler 
V. Abilene Mut. Life Ins, Ass’n, Tex. 
Civ.App,, 108 S.W.2d 972, error dis¬ 
missed. 

Statute held mandatory 
Tex.—England v. Pitts, Civ.App,, 56 
S.W.2d 493, error dismissed. 
Printed chart of oral testimony not 
deposition 

Tex.—City of Denton v. Hunt, Civ. 
App, 235 S.W.2d 212, error refused 
no reversible error. 

Taking of any part of deposltiou pro¬ 
hibited 

Tex.—Harris v. Levy, Civ.App., 21’/ 
S.W.2d 154. 

Interrogatories and written aa- 
swexrs have been held deposition with¬ 
in rule forbidding Jury to take deposi¬ 
tions with them on retiring for delib¬ 
eration.—O’Mara v. Kroetch, 16 F.2d 
818, 170 Wash. 440. 

12. N.M.— Corpus Juris dted in 

State V. Lord, 84 P.2d 80, 93, 42 
N.M. 638. 

Pa.—Greenberg v. Ungar, Com.Pl., 36 
Luz.Leg.Reg, 289, 

64 C.J. p 1027 note 13. 

13. Tex.—Hall V. Cook, Civ.App., II7 
S.W. 449. 

64 C.J. p 1028 note 14. 

14. Iowa.—^Hraha v. Maple Block 
Coal Co., 135 N.W. 406, 154 Iowa 
710. 

64 C.J. p 1028 note 15. 

15. Ill,—Johnson v. N. K. Fairbank 
Co.. 156 Ill.App. 381. 

64 C.J. p 1028 note 16. 



89 C.J.S. 


§§ 466-467 TRIAL 

On the other hand, in a number of jurisdictions, it 
is considered proper to permit depositions to be 
taken out with the jury on their retirement.^® Un¬ 
der this latter rule it is largely discretionary with 
the court whether or not permission will be given to 
take the depositions,^'^ and especially may it exercise 
its discretion and refuse permission where part of 
the deposition, which cannot be separated from the 
rest without mutilation, contains incompetent evi¬ 
dence which has been ruled out.^® Indeed, it has been 
held reversible error to send the jury a deposition 
containing inadmissible matter which is indicated 
only by pencil marks, although the judge instructs 
the jury not to consider the excluded matter.^^ 
Under some statutes the court on request of the 
jury for a deposition of a witness may give its 
recollection as to the testimony sought by the jury, 
or such testimony may be read by a court stenog¬ 
rapher in the presence of, or after notice to, the 
parties or their counsel.^O Although the propriety 
of sending depositions to the jury is denied, it is 
not reversible error to do so where it appears that 
no prejudice can result,^! or timely objection is not 

made.22 

c. Papers Attached to Depositions 

Papers attached to a deposition and which have 
the character of evidence apart from the deposition, 
may as a general rule, be detached and taken to the 
Jury room. 


Generally, where papers attached to a deposition 
have the character of evidence independent of their 
connection with the deposition, they may be per¬ 
mitted to be detached and taken to the jury room,23 
although the court, where no prejudice results, may, 
in its discretion, refuse such permission.2^ If the 
attached paper is not introduced in evidence inde¬ 
pendently, but is only in evidence as a part of the 
deposition, it cannot be sent to the jury if the 
deposition itself cannotand it has been held er¬ 
ror to permit the jury to take papers detached from 
the deposition where the effect of such taking is to 
give them a wrong impression of the facts in con¬ 
troversy. 2 6 

§ 467. - Papers and Articles Not in Evi¬ 

dence 

The Jury should not take with them to the Jury 
room papers and articles not in evidence. 

As a general rule it is improper or error,^'^ con¬ 
stituting in some cases reversible error, to permit 
the jury, even by mistake,28 to take with them to 
the jury room papers or articles not properly in 
evidence, and which would tend to influence the 
verdict.29 However, the verdict will not be re¬ 
versed where it appears that the jurors’ verdict was 
not prejudicially influenced by their possession of 
such papers^® or by their having before them, 


16. Ohio.—Moody v. Vickers, 72 N. 
E2d 280, 79 Ohio App. 218. 

64 C.J. p 1028 note 17. 

17. Ohio.—Moody v. Vickers, supra. 
64 O.J. p 1028 note 18. 

Proper eKerdse of discretion 

Where deposition of absent witness 
■was introduced by agreement, but 
court sustained objections to part 
of the deposition, refusal to send 
deposition to jury room was proper 
exercise of discretion.—^Moody v. 
Vickers, supra. 

18. Ohio.—Moody v. Vickers, supra, 
64 C.J. p 1028 note 19. 

19. Ala.—Lurie v. Kegan-Grace Co., 
96 So. 344, 209 Ala. 339. 

20. Okl.—^Hill V. McQueen, 230 P. 
2d 483, 204 Okl. 394, 22 A,L.R.2d 
1220. 

21. Wash.—^Wintermute v. Standard 
Furniture Co., 102 P. 443, 63 Wash. 
539. 

64 C.J. P 1028 note 21. 

22. Iowa.—Shields v. Guffey, 9 Iowa 

322. , 

N.H.—^Kent v. Tyson, 20 N.H. 121. 

23. Tex.—^Bankers Life Co. of Des 
Moines, Iowa, v. Butler, Civ.App., 
122 S.W.2d 1077 — ^Kaminski v. Kam- j 
int'VMk, Civ.App., 86 S.W.2<1 883. j 

64 C.J. p 1028 note 23. ] 


24. Minn.—Ruder v. National Coun¬ 
cil, Knights and Ladies of Security, 
145 N.W. 118, 124 Mmn. 431. 

64 C.J. p 1028 note 24. 

25. Iowa.—Oskaloosa College v. 
Western Union Fuel Co., 64 N.W. 
152, 67 N.W. 903, 90 Iowa 380. 

26. Tex.—Chamberlain v. Pybas, 17 
S.W. 60, 81 Tex. 611. 

27. Okl.— Corpus Juris cited In 
Peoples Finance & Thrift Co. v. 
Perrier, 129 P.2d 1015, 1018, 191 
Okl. 864, 

Tex.—Triangle Cab Co, v. Taylor, 192 
S.W.2d 143, 144 Tex. 668. 
Computations made hy counsel and 
used in arguments are not evidence 
and, if reduced to writing, except by 
jurors, their use in jury room is un¬ 
authorized.—Conger v. White, 168 P. 
2d 415, 69 Cal.App.2d 28. 

28. N.Y.—Elliott V, Luengene, 39 N. 
Y.S. 850, 17 Misc, 78. 

64 C.J. p 1029 note 28. 

29. N.Y.—In re Roberts’ Will, 283 
N.Y.S. 50, 246 App.Uiv. 87—Altshul¬ 
er V. Exeller Chemical Co., 46 N.Y. 
S.2d 28, appeal denied 47 N.Y.S.2d 
118, 267 App.Div, 820. 

Okl.—Peoples Finance & Thrift Co. 
V. Ferrier, 129 P.2d 1016, 191 Okl. 
364. 

64 C.J. p 1029 note 29. i 
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It is a salutary rule, not a mere 
“dictate of formalism,” which re¬ 
quires courts to protect a verdict 
against any possibility of a miscar¬ 
riage of justice which might result 
from a jury's consideration of a state¬ 
ment containing unproved facts.— 
In re Roberts’ Will, 283 N.Y.S. 50, 246 
App.Div. 87. 

30. Cal—Conger v. White, 158 P.2d 
415, 69 Cal.App.2d 28. 

N.Y.—^Altshuler v. Exeller Chemical 
Co.. 46 N.Y.S.2d 28, appeal denied 
47 N.Y.S.2d 118, 267 App.Div. 820. 
Or .—^Hanson v. Schrzck, 85 P.2d 355, 
160 Or. 3^7. 

64 C.J. p 1029 note 30. 

Prejudice not presumed 

Inaccurate or misleading newspa¬ 
per reports of trial proceedings which 
find their way into the hands of ju¬ 
rors sitting in the case may be a 
proper basis for declaration of a mis¬ 
trial, or the award of a new trial aft¬ 
er verdict where prejudice results, 
but prejudice cannot be presumed.— 
Eichten v. Central Minn. Co-op. Pow¬ 
er Ass’n of Redwood County, 28 N.W. 
2d 862, 224 Minn. 180. 

“Eaudhook for jurors” 

Directing impaneled jurors' atten¬ 
tion to a “Handbook for Jurors,” 
which contained valuable information 
with respect to general jury system 
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improperly, such articles or counsel has failed 
to perform his duty to examine the documents pro¬ 
posed to be sent with the jury during their delibera¬ 
tions ;32 or where counsel by his action has waived 
any objections he may have had to the papers taken 
by the jury.33 A statute or rule which authorizes 
the jury to take any written evidence with them 
on retiring impliedly excludes any written exhibit 
or illustrative writing or drawing not introduced 

in evidence.34 

Where a portion of a book, paper, or document 
is excluded from evidence, the jury should not be 
permitted to take the paper on retirement unless 
something is pasted over the excluded portion,35 
or it is withheld from the jury in some other ef¬ 
fectual mode,36 and it has been held error to send 
the entire paper to the jury room with no safeguard 
against their examining the parts of the paper 
which have not been admitted in evidence, except 
a direction to examine only the part which has 
been admitted but the sending of the eliminated 
portion has been held not prejudicial error where 
the maker of the document was fully cross-ex¬ 
amined with respect to it.38 It is not error for the 
court to refuse to allow the jury to take a paper, 
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document,35 or article^o which has not been admit¬ 
ted in evidence. 

Some cases have recognized exceptions to the 
general rule and hold that, if the jury are informed 
that such papers are not in evidence, it is not 
error to permit them to take a paper, which is a 
mere calculation, account, or estimate of what is 
claimed and is fully supported by the evidence,^^ 

a bill testified to as being correct,^ 2 a memorandum 

or document used by a witness in giving his testi¬ 
mony,^3 an index or key to evidence to enable 
the jury more readily to determine the matters in 
dispute,or a model, map, or diagram used to ex¬ 
plain the testimony of witnesses, as discussed supra 
§ 465 e. If counsel for both parties consent to 
giving the jury papers not in evidence this cannot 
afterwards be urged as an objection to the verdict.*^ 

§ 468. - Instructions 

In some Jurisdictions the trial court, In its discre¬ 
tion, may allow the Jury to take instructions with them 
to the Jury room. 

In the absence of statute or absolute rule of prac¬ 
tice, it is often held that the trial court, in its 
discretion, may allow,46 or refuse to allow,41 the 
jury to take the instructions with them when they 


and jury’s duties as citizens, etc., did 
not constitute error on ground that 
jurors trying case received instruc¬ 
tions not signed by trial judge — 
Shuford V. City of Dallas, 190 S.W.2d 
721, 144 Tex. 342. 

31. Mass—Campbell v. Ashler, 70 
N.E.2d 302. 320 Mass. 476. 

Tex.—Triangle Cab Co. v. Taylor, 
Civ.App., 190 S.W.2d 755, affirmed 
192 S.W.2d 143, 144 Tex. 568. 

64 C.J. p 1029 note 31. 

32. Ala.—McCormick v. Badham, 86 
So. 401, 204 Ala. 2. 

Minn.—State v. Nichols, 13 N.W. 153, 
29 Minn. 357. 

33. Cal.—Conger v. White, 158 P.2d 
416, 69 Cal.App.2d 28. 

34. Tex.—Triangle Cab Co. v. Taylor, 
Civ.App., 190 S.W.2d 755. affirmed 
192 S.W.2d 143, 144 Tex. 568. 

35 . Tex.—Sargent v. Dawrence, 40 
S.W. 1075, 16 Tex. Civ.App. 540. 

36. Me.—Rich v. Hayes, 54 A. 724, 
97 Me. 293. 

37. Ala.—Lurie v. Kegan-Grace Co., 
96 So. 344, 209 Ala. 339. 

64 C.J. p 1029 note 35. 

38. Ohio.—Presti v. Cleveland Ry. 
Co., 160 N.E. 508, 26 Ohio App. 536, 
affirmed 161 N.E. 44, 118 Ohio St. 
375, 68 A.L.R. 1186. 

39. D.C.—^Pinn v. Lawson, 72 F.2d 
742, 63 App.D.C. 370. 

Ga.—^Way v. Arnold, 18 Ga. 181. 


Mass.—Chase v. Perley, 19 N.E. 398, 
148 Mass. 289. 

Pa.—Kerchner v. Brutsche, Com.Pl., 
39 Del.Co. 168. 

Tex,—Bassmer v. Kotulek, Civ.App., 
75 S.W.2d 295. 

40. R.!.—Ashton r. Higgins, 96 A.2a 
632. 

Viewing machine for Z-ray photo- 
graphs 

R. I.— Ashton V. Higgins, supra- 

41. Ark.—Swanson v. Johnson, 205 
S.W.2d 702, 212 Ark. 340. 

N.Y.—Bitterman v. Gluck, 9 N.T.S. 

2d 1007, 256 App.Div. 336. 

Pa.—^Pennsylvania Co. for Insurances 
on Lives and Granting Annuities v. 
Philadelphia Elec. Co., 200 A 18, 
331 Pa. 125. 

64 C.J. p 1029 note 38. 

42. Ind.—Waltz v. Robertson, 7 
Blackf. 499. 

43. Ala.—^McCormick v. Badham, 85 
So. 401, 204 Ala. 2. 

64 C.J. p 1030 note 40. 

44. Ala.—Washington Nat. Ins. Co. 
V. Partain, 167 So. 353. 27 Ala.App. 
150. 

Specific items in books 
In action by collector to recover 
certain sums of money paid to em¬ 
ployer, trial court properly permit¬ 
ted jury to use certain index cards, 
prepared by collector, to enable jury 
to locate specific items in books in 
evidence, where jury was specifically 
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instructed that cards were not to be 
considered as evidence —^Washington 
Nat. Ins. Co. v. Partain, supra 

45. Mo.—Baker v. Rice, 62 Mo. 23. 

46. Idaho.—O'Connor v. Meyer, 164 
P.2d 174, 66 Idaho 15. 

Mich.—Behrendt v. Wilcox, 269 N.W, 
155, 277 Mich. 232. 

W.Va—Wiseman v. Ryan, 182 S.E. 

670, 116 W.Va. 525. 

64 C.J. p 1030 note 44. 

Commendable practice 

It is not only permissible but com¬ 
mendable for trial court to permit ju¬ 
ry to take into jury room a copy of 
written instructions.—^Valley Nat. 
Bank V. Witter, 121 P.2d 414, 58 Ariz. 
491. 

Instrnctions are presiding Judge’s 
written address, informing jury of 
law applicable to given facts consti¬ 
tuting cause at trial, and axe to be 
carried by jury to their room for 
guidance In reaching correct verdict 
according to law and evidence.— 
Palmer v. Hygrade Water & Soda 
Co.. 151 S.W.2d 648, 236 Mo.App. 247. 
Re-reading Instraction 

The re-reading to jury of one of the 
instructions by jury foreman as 
urged by defendants’ counsel in his 
argument was not error, where in¬ 
struction re-read was a proper one,— 
Moyer v. Dolese Bros. Co., 178 P.2d 
270, 162 Kan. 484. 

47. Okl.—Lowensteln v. Holmes, 135 
P. 727, 40 Okl. 33. 
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retire to deliberate; but, while the court may allow 
the jury either to take all the instructions, or with¬ 
hold all, it has been held reversible error for the 
court, even by accident, to separate the instructions 
and give the jury part and retain part<* Accord¬ 
ing to some authority the jury should not be 
permitted to take the instructions,^9 at least, with¬ 
out the consent of both parties.®® However, the 
sending of the instructions to the jury is sometimes 
regarded merely as an irregularity which does not 
require a reversal if no prejudice is shown and 
it has been held that a reversal will not be granted 
because the court inadvertently permitted the jury 
to have part of the instructions, where no prejudi¬ 
cial misconduct occurs and the court, on discover¬ 
ing the mistake, recalls the jury, takes the instruc¬ 
tions from their possession, and instructs them to 
give all instructions equal weight.®^ 

Under a statute providing that all written in¬ 
structions whether given or refused, and so marked, 
may be taken by the jury to the jury room, it has 
been held that the court may,®® and must on re¬ 
quest,®4 permit the instructions to be taken by the 
jury. Although the statute provides that the court 
shall allow the jury to take the written instructions 
at the request of either party, it is not error for 
the court to permit the instructions to be taken at 
the request of jurors alone.®® A provision that all 
written charges and instructions shall be taken by 
the jurors in their retirement authorizes,®® and 
requires,®7 the court to send out special written 
instructions presented by the parties, and given to 
the jury on request, although the general charges 
of the court are oral and cannot be sent out with 


the jury. Where to such a statute a proviso is 
added that, if either party objects to the giving 
of written instructions and permitting the jury to 
take them to their room, a different prescribed 
course of procedure shall be followed, the court, 
despite an objection to the sending of written in¬ 
structions, is bound to send them to the jury if there 
is not also an objection to the giving of written 
instructions.®® Failure of the jury to take instruc¬ 
tions to the jury room has been held not error where 
it was the result of negligence of defendant’s at¬ 
torney.®® 

Where interlined matters in instructions are not 
obliterated so that the jury cannot read them, the 
taking of such instructions by the jury is im¬ 
proper.®® 

§ 469. - Pleadings 

In some Jurisdictions the court In its discretion may 
allow the jury to take the pleadings with them to the 
Jury room, at least where no prejudice results thereby. 

According to many cases the trial court may, in 
its discretion, without committing reversible error, 
permit the jury to take the pleadings with them to 
the jury room,®i at least, where the court has given 
the proper explanations, and cautionary instruc- 
tions,®2 or there arc no prejudicial results,®® or the 
instructions are so framed as to be meaningless 
to the jury without the pleadings.®^ Also, it is not 
reversible error to send the pleadings to the jury 
where it is done with the consent of counsel;®® and, 
where the action involves a great number of articles 
which the jury cannot be expected to remember 
without aid, it is proper for the court to let them 


48. Mont.—Hammond v. Foster, 1 P. 
757, 4 Mont. 421. 

64 C.J. P 1030 note 46. 

49. Mich.—Hewitt v. Flint, etc., R. 
Co., 84 N.W. 659. 67 Mich. 61. 

64 C.J. p 1030 note 47, 

50. Cal.—Fererira v. Silvey, 17G P. 
871, 38 Cal.App. 34C. 

Ind.—Smith v. McMillen, 19 Ind. 391. 

61. Cal.— Fererira v. Silvey, 176 P, 
371, 38 Cal.App. 346. 

62. Ind.—Jones v. Austin, 59 N.E. 
1082, 26 Ind.App. 399. 

53. Ala.—Beard v. Byon, 78 Ala. 37. 

64. S.D.—Clark v. Welland. 227 N. 
W. 193, 66 S.D. 644. 

64 C.J. p 1030 note 52. 

65. N.C.—Gaither v. Carpenter, 65 S. 
E. 626, 143 N.C. 240. 

58. Ohio.—Harris v. Mansfield Ry., 
Light & Power Co., 4 Ohio App. 108, 
21 Ohio Cir.Ct.N.S., 209—Foy v. 
Toledo Consol. St. R. Co., 10 Ohio 
Clr.Ct. 161, 6 Ohio Clr.Dec. 896. 


67. Ohio—Cone v. Bright, 68 N.E. 3, 
68 Ohio St. 543. 

68. Idaho—Hilbert v. Spokane In¬ 
ternational Ry. Co., 116 P. 1116, 20 
Idaho 64. 

59. Mo.—Curtis v. Kansas City Pub¬ 
lic Service Co., App., 74 S.W.2d 266. 

60. III.—Walters v. Ind, 48 N.E.2d 
791, 319 Ill.App. 162. 

Deletion by pen 

Permitting an instruction to go to 
the jury bearing deletion made by the 
trial court with a pen is not a com¬ 
mendable practice.—Miller v. Mohr, 
89 P.2d 807, 198 Wash. 619. 

81. N.J,—Scott-Newcomb, Inc. v. 
Matron, 17 A.2d 611, 126 N.J.Law 
628—Portley v. Hudson & M. R. 
Co., 172 A. 384, 113 N.J.Law 18. 

64 C.J. p 1030 note 68. 

Aetnra of ■enrloe of original writ 
In libel action, permitting officer's 
return of service of original Writ and 
complaint to go to Jury with plead¬ 
ings was not an abuse of discretion. 
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—Proto V, Bridgeport Herald Corp., 
72 A.2d 820, 136 Conn. 657. 

68. Tex.—Joy v. Liverpool, etc.. Ins. 
Co., 74 S.W. 822, 32 Tex.Civ.App. 
433. 

G4 C.J. p 1031 note 69. 

Omitting ixistruotioit 

The practice of permitting Jury to 
take all the pleadings to the jury 
room without an instruction on the 
issues is not commended but where 
this was done appellate court could 
not say that Jury was not apprised 
of the issues Involved.—Continental 
Optical Co. V. Reed. 88 N.E.2d 66, 119 
Ind.App. 643. 

63. Conn.—Proto v. Bridgeport Her¬ 
ald Corp., 72 A.2d 820, 136 Conn. 
667. 

N.M.—^Dollarhide v. Qunstream, 233 
P.2d 1042, 55 N.M. 353. 

64 C.J. p 1031 note 60. 

64. Ill.—Boyrezka v. Janowski, 182 
IlLApp. 97. 

86. Colo.—Sibley v. Wallrlch. 226 P. 
162. 76 Colo. 421. 
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take the bill of particulars containing the inventory 
of the articles.*® However, it is often stated broad¬ 
ly that the jury should not be allowed to take the 
pleadings to the jury room,®^ at least where the 
pleadings were not introduced in evidence,®® and to 
permit them to do so has been regarded as error 
where the pleadings are involved, voluminous, and 
technical,®® or contain matters which should not 
be considered by the jury,’® or, because of a 
probable misconstruction of the pleadings, the jury 
might render their verdict otherwise than th^ 
would render it had the pleadings not been sent.^^ 

The fact that the pleadings contain admissions 
does not necessarily alter the rule that pleadings 
should not be taken to the jury room, since in such 
instances the court may point out to the jury such 
admissions as are relevant.*^2 considered supra 

§ 301, it is the duty of the court to state the issues 
made by the pleadings rather than to refer the 
jury to the pleadings to ascertain the issues; and 
even courts which do not regard it as reversible 
error have said that the practice of sending the 
pleadings to the jury room is one of doubtful 
propriety"^® which is not to be commended,and 
is even to be condemned as unsafe and likely to 
work prejudice.'^® Furthermore, courts, which gen- 
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erally recognize the right to take or send the plead¬ 
ings to the jury room, make an exception in the 
case of pleadings, or portions thereof, which have 
been previously eliminated from the case by mo¬ 
tion,7® demurrer,'^'^ or otherwise.'^* 

The trial court is under no obligation to permit 
the jury to take the pleadings to the jury room, 
and error cannot he assigned because of its refusal 
to do so nor is the jury under any duty to read 
the pleadings, and it is error to instruct them to do 
so.®® A statute prohibiting pleadings which do not 
constitute written evidence to be taken by the jury 
in retirement has been held to be mandatory.*^ 

§ 470. Experiments by Jury and Use of Mag¬ 
nifying Glass or Mechanical Device 

Jurors cannot make experiments which would amount 
to a taking of evidence out of open court. 

Although it has been said that the jurors can¬ 
not make experiments which invade new fields and 
lead to such discoveries as will amount to a taking 
of evidence out of open court,®® it is usually held 
not ground for reversal that the jurors have per¬ 
formed experiments with exhibits or articles which 
they have taken to the jury room;®® and it is not 


ee. Mich—Trudell v. Pearll, 189 N. 
W. 61. 219 Mich. 614. 

67. Ill—Sigma v. Allurl, 113 N.B.2d 
475, 351 Ill.App. 11. 

Pa—Noreika to Use of Petranskas 
V. Pennsylvania Indem. Corp., Com. 
PI., 39 LackJur. 145, reversed on 
other grounds 6 A.2d 619, 185 Pa. 
Super. 474. 

64 C.J. p 1031 note 64. 

68. N.M.—Dollarhlde v. Gunstream, 
233 P.2d 1042, 55 N.M. 363. 

Utah.—^Ryan v. Beaver County, 21 P. 

2d 858, 82 Utah 27, 89 A.L.R. 1253. 
Bill of parttonlars 

Submitting to Jury bill of particu¬ 
lars, vrhich was not in evidence, was 
Improper, but did not warrant setting 
aside verdict for plaintiffs and or¬ 
dering a new trial, where It did not 
appear that the only statement con¬ 
tained in bill of particulars which 
was at variance with the proof could 
have brought about a verdict for 
plaintiffs which would not have been 
rendered but for submission of bill 
and jury was Instructed bill was 
merely a statement of plaintllfa* 
claims and was not to be considered 
as evidence.—Pescara v. Hanson 
Chemists, 122 N.Y.S.2d 848. 

66. Kan.—Shouse v. Consolidated 
nour MUls Co., 277 P. 64. 128 Kan. 
174. 64 A.L..R. 606. 

76. Ill.—Elie V. Adams Express Co., 
183 N.B. 243. 800 Ill. 840. 


Tex.—Chapin v. Putnam Supply Co., 
76 S.W 2d 469, 124 Tex. 247. 
AUegatioxui not sustaiaad by evldeaoe 
Where complaint contained allega¬ 
tions which were not sustained by 
evidence, it was error to permit plead¬ 
ings to go to jury over defendant's 
objection.—^Dzulvelis v. Mays Fur & 
Ready to Wear, 18 N.T.S.Zd 106. 

To Impeaoli witness 

Where defendant’s witness whose 
testimony was contrary to the mat¬ 
ter contained in defendant’s amend¬ 
ed answer was not a party to the ac¬ 
tion and did not sign or verify the 
amended answer, the amended answer 
could not have been given to the jury, 
who had retired to jury room for de¬ 
liberations, to Impeach such witness. 
—Rubinstein v. Sark Co., 36 N.T.S.2d 
311. 

71. S.D.—Mt. Terry Min. Co, v. 
White. 74 N.W. 1060, 10 S.D. 620. 

76. Ill.—O'Brien v. Brown. 86 N.B. 

; 2d 686, 403 Ill. 183, certiorari denied 
I 70 S.Ct. 76, 338 U.S. 827, 94 Li.Ed. 
608. 

73. Minn.—^Mattson v. Minnesota, 
etc., R. Co.. 108 N.W. 617, 98 Minn. 
296. 

Mo.—Bluedorn v. Missouri Pac. B. 
Co., 25 S.W. 948, 121 Mo. 268. 

74. Kan.—Shouse v. Consolidated 
Flour Mills Co.. 277 P. 64. 128 Kan. 
174, 64 A.L.B. 606. 

64 C.J. p 1031 note 70. 
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75. Idaho.—^Walton v. Mays, 194 P. 
354, 83 Idaho 339. 

64 C.J. p 1031 note 71. 

76. Neb,—Trumbull v. Trumbull, 98 
N.W. 683, 71 Neb. 186. 

77. Ill.—^North Peoria v. Rogers, 98 
IlLApp. 365. 

N.M.—Dollarhlde v. Gunstream. 233 
P.2d 1042, 56 N.M. 363. 

78. Iowa.—^Havlrland v. Farmers’ 
Ins. Co. of Cedar Rapids, 218 N.W. 
762, 204 Iowa 886. 

64 C.J. p 1031 note 74. 

79. Ohio.—Netsel v. Todd. 165 N.E. 
47, 30 Ohio App. 800. 

64 C.J. P 1032 note 75. 

80. Tex—^International, etc., R. Co. 
v. Leak, 64 Tex. 664. 

81. Tex,—Bassmer v. Kotulek, Civ. 
App., 76 S.W.2d 296. 

82. Cal.—Higgins v. Los Angeles 
Oas & Electric Co.. 116 P. 313, 169 
Cal. 661. 34 L.RA..N.S.. 717, 

Neb.—^Meyer v. Omaha & Council 
Bluffs St. Ry. Co.. 261 N.W. 841, 
126 Neb. 712. 

83. Tex.—Reaves v. Reaves, Civ. 
App., 15 S.W.2d 57. 

64 C.J. p 1033 note 99. 
axperlment la court by jurors 
Where, In an action against a rail¬ 
road for loss by Are, spark arresters 
were received In evidence. It was 
within the discretion of the trial 
court to permit experiments by the 
Jury In court by the use of cinders, 
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improper for the jury to use a magnifying: glass or 
mechanical device to aid their investigation of 
handwritings or exhibits which have been admitted 
in evidence and are properly taken into the jury 
room by them.**^ 

§ 471. Consideration and Decision of Special 
Interrogatories or Special Issues 

Jurors are under a duty during dellberationg to an* 
twer special Interrogatories or Issues according to the 
evidence and without regard to how such answers may 
affect the general verdict. 

It is the duty of the jury to answer special in¬ 
terrogatories as they find the facts to be from the 


89 C.J.S. 

evidence without regard to how the answers may 
afifect the general verdict,and if the jury seek to 
answer special interrogatories in such a manner as 
to carry out a previous agreement to give a general 
verdict in favor of a particular party, this is error 
or misconduct which requires a reversal but if 
the law does not prescribe the time they shall be 
considered, and the jurors do not purposely seek to 
answer the special interrogatories so that judgment 
will be for the party whom they wish to favor by a 
general verdict, but give each issue separate con¬ 
sideration and answer it according to the prepon¬ 
derance of the evidence, it is immaterial whether 


not resembling cinders emitted by 
engines, although the spark-arrest¬ 
ing device when put in an engine is 
set at an angle, so that the size and 
shape of the apertures were factors 
merely in the relative efflciency of the 
devices In question.—E. T. & H. K. 
Ide V. Boston & M. R. R., 74 A. 401. 
83 Vt. 66. 

84. Cal.—In re Thomas* Estate, 101 
P. 798, 166 Cal. 488. 

Xnd.—Alexander v. Blackburn, 98 N.E. 
711, 178 Ind. 66, Ann.Cas.lDlBB 
1091. 

80. Kan.—Thornton v. Franse, 12 P. 

2d 728, 136 Kan. 782. 

Tex.—Bauguss v. Baugiiss, Clv.App,, 
186 S.W,2d 384, refused without 
merit—McKenzie v. Grant, Civ. 
App., 93 S.W.2d 1160, error dis¬ 
missed. 

DUousslag effect of answers 

(1) Discussion of jury as to effect 
their answers to special issues would 
have on plaintiff’s recovery was not 
misconduct where it appeared that 
no agreement was made which would 
accomplish any particular result, but 
that each issue was answered ac¬ 
cording to the law and the evidence. 
—^Ford v. Carpenter, 216 S.W.2d 668, 
147 Tex. 447—Church v. Texas & Pac. 
Motor Transp. Co., Tex.Civ.App., 193 ! 
S.W.2d 994~Goldstein Hat Mfg. Co. j 

V. Cowen, Tex.Civ.App, 136 S,W.2d 
867. 

(2) Jury should not deliberately 
consider the legal effect their an¬ 
swers may have on the rights of par¬ 
ties.—Myers v. Thomas, Clv.App,, 182 
S.'W.2d 266, reversed on other grounds 
186 S.’W.2d 811, 143 Tex. 602. 

(3) Discussion as to whether af¬ 
firmative answers to certain special 
Issues would conflict with affirmative 
answers to other special Issues and 
nullify verdict was not misconduct.— 
Blaugrund v. Gish, Civ.App., 179 S. 

W. 2d 267, affirmed 179 S.W.2d 266, 142 
Tex. 379. 

IMtonisfloa of or flin a n oo 

In action for Injuries sustained by j 
motorist in Intersectional automobile J 


collision. Jury was not guilty of "mis¬ 
conduct'* In discussing purported rule 
1 or law considered to be In effect in 
the city regulating the traffic of au¬ 
tomobiles on the streets before an¬ 
swering special issues as to motor¬ 
ist’s contributory negligence, where 
evidence of such ordinance or rule 
was offered.—Mecom v. De Blanc, 
Tex.Civ.App,, 140 S.W.2d 916, error 
dl-smissed, judgment correct. 

Order of answering 
A jury is not required to answer 
Issues in order submitted—^I>ee v. 
Galbreath, Tex.Civ.App., 234 S.W2d 
91—Hudson v. West Central Drilling 
Co., Tex Civ.App., 195 S.W 2d 387, er¬ 
ror refused no reversible error. 

Taking vote before answer 

That jury, before answering spe¬ 
cial Issues, took vote as to which par¬ 
ty should prevail, was not miscon¬ 
duct, where there was no agreement 
to be bound by ballot and jurors an¬ 
swered issues without regard to le¬ 
gal effect of answers.—Scottino v. 
Ledbetter, Tex.Civ.App., 66 S.W.2d 
282. 

86 . Tex.—^Pord v. Carpenter, 216 S. 
W.2d 668, 147 Tex. 447—Wood v. 
Stokes, Clv.App., 219 S.W.2d 646, 
error dismissed—^Lyons v. Cope, 
Civ.App., 217 S.W.2d 116—Straffus 
V. Barclay, Civ.App., 214 S,W,2d 
826, affirmed 219 S.W.2d 65, 147 
Tex. 600—Bauguss v. Bauguss, Civ. 
App., 186 S,W.2d 384, refused with¬ 
out merit—Myers v. Thomeus, Civ. 
App., 182 S.W.2d 266, reversed on 
other grounds 186 S.W.2d 811, 143 
Tex, 602—Blaugrund v. Gish, Civ. 
App., 179 S.W.2d 257, affirmed 179 
S.W.2d 266, 142 Tex. 379—Saladiner 
V. Polanco, Civ.App., 160 S.W.2d 
631, error refused—State v. Gind- 
ratt, Civ.App., 15B S.W.2d 967— 
Uselton V. Southern Underwriters, 
Civ.App., 131 S.W.2d 1040, error 
dismissed, judgment correct. 

64 C.J, p 1033 note 3. 

Sfunages 

When an action for personal inju¬ 
ries is submitted to a jury on special 
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I issues, It is Improper for jurors to 
agree in advance on amount of dam¬ 
ages to be awarded and then under¬ 
take to answer Issues on liability in 
such way as to carry out original 
agreement.—Texas Elec, Ry. Co. v. 
Swofford, Tex.Clv.App., 169 S.W.2d 
938. 

aciscoaduct xLot shown. 

(1) In general —Straffus v. Bar¬ 
clay, Clv.App., 214 S.W.2d 826. af¬ 
firmed 219 S.W.2d 66, 147 Tex. 600— 
Snow V. Harding, Tex.Civ.App., 180 
S.W.2d 966, error refused—Patterson 
V. reel, Tex Civ.App., 149 S.W.2d 284, 
error refused, certiorari denied 62 S. 
Ct. 297, 314 U.S. 686, 86 L.Ed. 649, 
rehearing denied 62 S.Ct, 411, 314 U.S. 
716, SO L.Ed, 570—Sulser v. Caraway, 
Tex Civ.App, 134 S.W.2d 426—Larnce 
V. Massachusetts Bonding & Insur¬ 
ance Co., Tex.Civ.App., 121 S.W 2d 
392, error dismissed—E. L. Martin, 
Inc. V. Kyser, Tex.Civ.App., 104 S.W. 
2d 692, error dismi.ssed. 

(2) In jury's agreement to return 
answers to special issues on belief 
result of answers would be hung ju¬ 
ry.—Perotke v. City of Fort Worth, 
Tex.ClvApp., 44 S.W.2d 473. 

(3) Fact that sentiment expressed 
on straw vote of jurors and the legal 
effect of verdict on speciaJ Issues 
coincided does not prove an unlawful 
agreement or that jurors were guided 
by a desire to accomplish a certain 
legal result,-—Buckalew v. Butcher- 
Arthur, Inc., Tex.Civ.App., 214 S.W. 
2d 184, refused no reversible error. 

(4) Fact that jury communicated 
in vsa*iting to trial court that they 
favored defendant, but did not know 
how to answer a certain special is¬ 
sue, did not establish misconduct In 
absence of evidence that irrespective 
of the facts Jury arbitrarily attempt¬ 
ed to answer issue so as to bring 
about a verdict favorable to defend¬ 
ant, since, in absence of such proof, 
presumption must be indulged that 
jury followed instructions of court.— 
Bauguss V. Bauguss, Tex.Civ.App,, 
186 S.W.2d 384, refused without mer¬ 
it. 
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the jury consider the special interrogatories before 
or after they have agreed on a general verdict.®"^ 

Where misconduct of the jury is shown while 
they were considering and preparing their answers 
to special issues, the cause will be reversed, unless 
the record clearly shows that such misconduct did 
not influence any juror in arriving at his answers 
to the issues submitted,or where such misconduct 
would not affect the judgment.®® To induce a juror 
to change his answer to a material issue, on repre¬ 
sentations on the part of other jurors that it is im¬ 
material how such issue is answered insofar as 
plaintiff’s recovery is concerned, constitutes mis¬ 
conduct on the part of the jury.®® Answering a 
special issue contrary to what the jurors believe is 
the fact with respect thereto, under the assumption 
that the answer to such issue is immaterial, is mis- 
conduct.®! While it is the duty of the jury to 
answer each issue independently,®2 it is not material 
misconduct for the jury to fail to answer, or to give 
an answer contrary to the manifest weight of the 
evidence,®® or to discuss matter not in evidence 
relating to a special issue,at least where the an¬ 
swer to the special issue affected becomes immate¬ 
rial due to other findings made by the jury in the 
case.®5 The fact that some of the jurors are 
ignorant of the legal effect of their answers to spe¬ 
cial issues is immaterial, since the legal effect of the 
answers is no concern of the jurors.®® 
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Under a statute providing that special issues shall 
be answered separately, the jury must consider and 
determine each issue submitted to them without 
reference to the result of their determination on the 
disposition of the controversy as a whole®^ or on 
the answers to other issues.®® The fact that a juror 
has an opinion as to which party should prevail does 
not make him guilty of misconduct if he considers 
each special issue without regard to the legal effect 
of the answer.®® 

§ 472. Arriving at Verdict by Chance, Com¬ 
promise, or Taking of Average 

a. In general 

b. Compromise verdicts 

c. Quotient verdicts or averaging esti¬ 

mates of jurors 

d. Averaging estimates of witnesses 

a. In General 

Generally, a verdict arrived at by chance or lot, or 
in any manner but through the exercise of Judgment and 
conviction, will be set aside. 

Since every verdict should be the result of the 
exercise of judgment, reflection, and conscientious 
conviction, on the part of the jury, as discussed 
supra § 462, and not be the result of chance or 
lot,^ it is the general rule that a verdict arrived 


87. Tex.—Fisher v Leach, Olv.App., 
221 S,W.2d 384, refustxi no reveraj- 
ble error—U.seUon v. Southern Un¬ 
derwriters, Civ App„ 131 S.W.2d 
1040, error dismissed, judgment 
correct—Jackson v. Connecticut 
General Life Ins. Co., Civ.App, 131 
S.W.2d 177, error dismissed, judg¬ 
ment correct. 

64 C.J. p 1033 note 4. 

88. Tex. —City of Amarillo v. Hud¬ 
dleston, 152 S.W.2d 1088, 137 Tex. 
226. 

Blajorlty vote oa Issaes 

Where jury agreed in advance to 
determine some of issues by majoTity 
vote, verdict was tainted with mis¬ 
conduct requiring new trial notwith¬ 
standing each juror assented to an¬ 
swers on each question, in jury room 
and when polled In open court.—• 
Stroope V. Byrd, Tex.Clv.App., 101 
S.w.2d 624—Scholz v. Handy Andy 
Community Stores, Tex.Civ.App,, 70 
S.W.2d 309. 

89. Tex.—Richards v, Frick-Reld 
Supply Corp., Civ.App., 160 S.W.2d 
282, error refused. 

90. Tex.—Bradshaw v. Abrams, Com. 
App., 24 S.W.2d 372—P. & M. Sales 
Co. V. Kenmare Jewelry Mfg. Co., 
Civ.App., 235 S.W.2d 615—Pryor v. 
New St. Anthony Hotel Co., Civ. 


App., 146 S.W.2d 428—Dwyer v. 
Southern Paclflc Co., Civ.App., 141 
S.W.2d 961—Harkins v. Mosley, Civ. 
App., 1.34 S.W.2d 706—Flgula v. 
Fort Worth & D. C. Ry. Co., Civ. 
App., 131 S.W.2d 998—Allcorn v. 
Fort Worth & B. G. Ry. Co., Civ. 
App., 122 S.W.2d 341, error re¬ 
fused—^Warnack v. Conner, Civ. 
App., 74 S.W.2d 719—^Walker v. 
Quanah Ry. Co., Civ.App., 68 S.W. 
2d 4—Mann v. Cook, Civ.App., 11 
S.W.2d 672. 

Misconduct during deliberation as 
ground for new trial see New Trial 
S 58. 

Invasioa of province of oonrt 

Statement of a Juror that certain 
issues were immaterial Invaded law 
province of court and was a depar¬ 
ture from Jury's Jurisdiction over 
facts.—Trousdale v. Texas & N. O R. 
Co., Tex,Civ.App., 264 S.W,2d 489, er¬ 
ror granted. 

91. Tex.—Saladiner v. Polanco, Civ. 
App., 160 S.W.2d 631, error refused. 

92. Tex.—Andrade v. Southern Pine 
Lumber Co., Civ.App., 94 S.W.2d 
683, reversed on other grounds 
Southern Pine Lumber Co. v. An¬ 
drade, 124 S.W.2d 334, 132 Tex. 872. 

93. Tex.—Southern Pine Lumber Co. 

Ill 


v. Andrade, 124 S.W.2d 334, 132 
Tex. 372. 

94. Tex.—McCue v. Collins. Civ.App., 
208 S.W.2d 652. 

96. Tex.—McCue v. Collins, supra. 

96. Tex.—Harwell v. Reed, Civ.App., 
60 S.W.2d 415. 

97. Tex.—^Humble Oil & Refining Co. 

V. Owings, Civ.App., 128 S.W.2d 67 
—Abrams v. Bradshaw, Civ.App., 2 
S.W.2d 917. 

98. Tex.—^Abrams v. Bradshaw, su¬ 
pra. 

99. Tex.—Ford v. Carpenter, 216 S. 

W, 2d 668, 147 Tex. 447—Scottlno v. 
Ledbetter, Civ.App., 56 S.W.2d 282. 

1. Tex.—Corpus g’urls oit«d la 
Klndy v. Willingham, 209 S.W.2d 
686, 146 Tex. 648. 

Ohaaos verdicts are improper 
Utah.—Mitchell v. Arrowhead Freight 
Lines, 214 P.2d 620, 117 Utah 224. 
^'Chaaoe'' deflaed 

The word “chance,” within rule 
that Verdict adopted by chance is In¬ 
valid, is not technical, but according 
to its generally accepted and ordinary 
use. anything Is said to have hap¬ 
pened by “chance” to anyone, which 
was neither understandingly brought 
about by his act nor pre-estlmated by 
his understanding, and Juror resorts 
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at by chance or lot will be set aside.* The verdict 
is vitiated if the jurors forego the exercise of their 
judgment, surrender their convictions, and render 
the verdict pursuant to an agreement that it shall 
be for an amount fixed by a limited number of 
jurors;* an agreement to abide by the decision of 
a majority;^ or an agreement by some of the jurors 
to surrender their convictions as to which party 
should have the verdict in consideration of an agree¬ 
ment by the others to sign a statement that they 
believe a certain party has willfully testified false¬ 
ly,® or to limit the amount of damages which should 
be awarded to the successful party.® 

While an illegal verdict reached by lot or chance 
may 'be repudiated and a subsequent valid one, 
founded on due and candid deliberation, be ren¬ 
dered,'^ a mere subsequent assent to a verdict illegal¬ 
ly reached by lot will not validate the verdict where 
the subsequent assent is but a declaration of will¬ 
ingness to stand by the result of the lot.® In some 


jurisdictions the rule that a verdict arrived at by 
chance shall be void has been adopted by statute,^ 
and, to determine whether the verdict was or was 
not so arrived at, the affidavits of the individual 
jurors are admissible.^® 

b. Oompromise Verdicts 

A compromise verdict which represents a surrender 
by some Jurors of conscientious convictions on one ma¬ 
terial issue in return for relinquishment by others of 
like settled opinion on another issue Is unconscionable 
and invalid. 

While it is often said that the jury may, where 
the damages sought to be recovered are unliquidat¬ 
ed, properly compromise or make mutual conces¬ 
sions as to the amount to be awarded,the jury 
cannot render a valid verdict which was arrived at 
by way of a compromise by which some jurors sur¬ 
rendered their conscientious convictions as to some 
material issues or right of recovery in return for 
certain concessions by the other jurors on another 
issue or issues,^* nor can thefjurors compromise the 


to ‘‘chance’’ whenever he adopts any 
method of determination, the steps 
and results of which are beyond his 
calculation and not followed or par¬ 
ticipated in by his understanding.— 
Louisville & N. R. Co. v. Marshall's 
Adm’x, 168 S.W.2d 137, 289 Ky. 129. 

8. Ky.—Louisville & N. R. Co. v. 

Marshall’s Adm'x, supra. 

64 C.J. p 1033 note 10. 

7or«zaaa’s dirsoUoa to Jury, con¬ 
trary to instruction, to use lot meth¬ 
od if they could not otherwise arrive 
at verdict, held misconduct.—DaJlas 
Ry. & Terminal Co, v. Garner, Tex. 
Com.App.. 63 S.’W.2d 542. 

3. N.J.—-Ryerson v. Kitchell. 8 N.J, 

Law 998. 

64 C.J. p 1033 note 11. 

4L Tex.—Kindy v. Willingham, 209 
S.W.2d 685, 146 Tex. 548—Stroope 
V. Byrd, Clv.App., 101 S.W.2d 624. 
64 C.J. p 1034 note 12. 

Efftot of airreomsiit 

(1) The evil effect of agreement by 
Jurors binding themselves In advance 
to abide by decision of majority is 
not relieved by Jury’s agreement 
thereafter to a slightly different ver¬ 
dict, if It appears previous agree¬ 
ment induced or entered Into result. 
—Kindy v. Willingham, 209 S.W.2d 
586, 146 Tex. 648. 

(2) On the other hand the vice of j 
an agreement by jurors to abide by 
the decision of the majority Is re-1 
moved where It appears that the Ju¬ 
rors completely disregarded or aban¬ 
doned the agreement and were not ac¬ 
tivated by it in the subsequent adop¬ 
tion of the verdict returned.—Kindy 
r. Willingham, supra. 

ftaok of aataoedeiit agreomeat 

Where two or three Jurors refused 


to vote for or against proposal to 
abide by decision of majority, propo¬ 
sal never became an antecedent 
agreement and did not vitiate verdicts 
.subsequently reached by jury.—Olins 
V. Schocket, 216 S.W.2d 18, 31 Tenn. 
App. 346. 

Making known oplalons prior to 
agreement 

“Various” means several, or differ¬ 
ent, or uncertain, hut does not Include 
all or the whole, and finding that jury 
members had mode known their posi¬ 
tions on “various” Issues before 
agreeing to abide by a vote of the 
majority indicated neither a definite 
commitment nor a tentative opinion 
on all of them, but finding impliedly 
excluded some of the issues.—Kindy 
V. Willingham, 209 S.W.2d 586, 146 
Tex. 648. 

! 5. Okl.—^Williams v. Pressler, 66 P. 
934, 11 Okl. 122. 

8. N.Y.—Wiegand v. Fee Bros. Co,. 
76 N.Y.S. 872, 73 App.Div. 139, 11 
N.Y.Ann,Cas. 117. 

7. Ind.T.—Davis v. Pryor, 58 S.W. 
660, 3 Ind.T. 396, reversed on oth¬ 
er grounds 112 F. 274, 50 C.C.A, 
679. 

64 C.J. p 1034 note 15. 

8, Ky.—^Louisville & N. R. Co. v. 
Marshall’s Adm'x. 158 S.W.2d 137, 
289 Ky. 129. 

64 C.J. p 1034 note 16. | 

Jury room or open court 

Action of jurors In binding them¬ 
selves in advance to abide by decl- j 
Sion of majority vitiates verdict so 
reached, notwithstanding that, after 
majority expresses its will, all of j 
jurors assent thereto, either In Jury 
room or in open court.—^Kindy v, 1 
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I Wlliingham, 209 S.W.2d 685, 146 Tex. 
I 548. 

9. Cal.—Balkwlll v. City of Stock- 
ton, 123 P.2d 596, 50 Cal.App.2d 
661. 

11 C.J. p 280 note 25. 

The purpose of statute which pro¬ 
hibits the rendering of a verdict 
which Is the result of chance is to 
pre.sprve to litigants the benefit of 
the independent judgment of jurors 
with respect to both the party who 
is to prevail and the amount of dam¬ 
ages to be awarded.—Balkwlll v. City 
of Stockton, supra, 

10. N.D.—Great Northern R. Co. v. 
Benton. 164 N.W. 276, 31 N.D. 555. 

11 C.J. p 280 note 26. 

11. Tex.—Patterson v. Hughes, Civ. 
App., 227 S.W.2d 397—Indemnity 
Ins, Co. of North America v. Wil¬ 
liams. Clv.App., 69 S.W.2d 619, re¬ 
versed on other grounds 99 S.W. 2d 
905. 129 Tex. 61. 

64 C.J. p 10S4 note 18. 

Broker’s commission 

In an action by broker for commis¬ 
sion for obtaining purchasers for 
real estate, jury could award what 
it considered average commission.— 
Benway v. Cole, N.H., 104 A.2d 734. 

18. U.S.—Bass V. Dehner, D.C.N.M, 
21 F.Supp. 667, 

Ga.—North British & Mercantile In.s. 
Co. V. Parnell, 186 S.E. 122, 53 Ga. 
App. 178. 

N.J.—Juliano v, Abeles, 177 A. 666, 
114 N.J.Law 510. 

Pa.—Sager v. Herring, Com PI., 15 
Som.Leg.J. 60. 

Tenn.—High v, Lenow, 258 S,W.2d 
742, 195 Tenn. 1B8. 

64 C.J. p 1034 note 19. 



89 C.J.S, 


TRIAL § 472 


claims of the parties without properly deciding the 
material issues.^^ a verdict for inadequate damages 
where plaintiff is entitled to recover cither more sub¬ 
stantial damages or none,^^ or a verdict for less than 
the amount claimed, where the damages arc fixed 
and liquidated and the verdict under the law and 
evidence must be either for the amount claimed by 
plaintiff or as claimed by defondant,^^ may gen¬ 
erally be set aside by either party as an invalid 
compromise verdict; but it is only where the ver¬ 
dict cannot be justified on any hypothesis presented 
by the evidence that it will be set aside as a com¬ 
promise verdict and, where the jury have used 
discretion in fixing the fair value of a thing, the 
verdict is not necessarily invalid as a compromise 
because it is for less than plaintiff sought and more 
than defendant claimed he should receive,or be¬ 
cause the verdict was for less than the amount 
proved.^^ 


c. Quotient Verdicts or Averaging Estimates of 
Jurors 

A verdict by Juror* pursuant to an agreement to 
abide by the amount arrived at by adding the amount* 
which individual jurors think the plaint.tf i* entitled to 
and dividing by the number of Jurors constitutes a quo¬ 
tient verdict which wifi be set aside. 

In accordance with the rule that the verdict is 
vitiated if it is arrived at by chance or lot, it is 
generally held, although there is some authority to 
the contrary,!® that the verdict will be set aside as 
a quotient verdict if the jury, for the purpose of 
arriving at their verdict, agree that each member 
shall set down a sum which he thinks is right, that 
the aggregate will be divided by twelve, and that 
they will be bound by the result, whatever it may be, 
and the quotient returned as their verdict.^® The 
test to be applied in determining the validity of the 


13. Vcu~Wright V. Estep, 73 S.E.2d 
371, 194 Va. 332. 

64 C.J p 1034 note 20. 

Grossly liia.dsqaate verdict dlstin. 
erulslied 

To consider a verdict for plaintiff a 
compromise, as distinguished from 
being grossly inadequate, requires 
finding that jury felt defendant was 
not liable or was dubious about de¬ 
fendant’s liability, but that jury was 
emotionally swayed by nature and 
extent of injuries and special damag¬ 
es.—Carrousseaux v. City of New 
York. 127 N.T.S.2d 761. 

Compromlss or oaprloioasnMS 

(1) Verdict which is merely the re¬ 
sult of a compromise or capricious¬ 
ness on part of jury will not be al¬ 
lowed to stand.—Jenkins v. Gerber, 
84 N.E.2d 699, 336 Ill.App. 469. 

(2) Verdict returned without re¬ 
gard to the pleadings, evidence, con¬ 
tention of the parties, or charge of 
the court, and bearing earmarks of 
compromise, will be set aside as in- 
sulTlcient.—^Vandlford v. Vandiford, 2 
S B 2d 364. 216 N.C. 461. 

14. U.S.—Bass V. Dehner. D.C.N.M., 
21 F.Supp. 667. 

Ill —Jenkins v. Gerber, 84 N,E.2d 699, 
336 I11.APP. 469. 

Minn.—Dege v. Produce Exchange 
Bank of St. Paul. 2 N,W.2d 423, 
212 Minn. 44. 

N.T.—Van Der Horst v. Koenig, 291 
N.T.S. 962, 249 App.Div. 235. 

64 C.J. p 1034 note 21. 

15. N.Y.—Steeneck v. Ace Builders 
Supply Co.. 16 N.Y.S.2d 72, 258 App. 
Div. 746, reargument denied 16 N, 
T.S.2d 102, 268 App.Div. 796. 

64 C.J. p 1035 note 22. 

16. Ill.—Selimos v. New Tom's Bes- j 
taurant Co., 91 N.E.2d 909, 840 Ill. 
App. 417. 

Mich.—Massachusetts Bonding & In-1 
89 C.J.S.—« 


surance Co. v. Tranaamerican 

Freight Lines, 281 N.W, 584, 286 

Mich. 179. 

N.Y.—Carrousseaux v. City of New 

York, 127 N.Y.S.2d 761. 

64 C J. p 1034 note 23. 

Verdict: held jnstlded 

(1) In general.—Clancy v, Beid- 
Ward Motor Co., 170 S.W.2d 161, 237 
Mo. App. 1000. 

(2) In automobile collision ca.ae, 
Inadequacy of verdict for plaintiff 
would not justify conclusion that 
verdict was result of compromlae or 
an effort to give plaintiff something 
from the Insurance company, so as to 
render it improper to order new trial 
solely on Issue of damages.—Lilly v. 
Boswell, 242 S.W.2d 78, 362 Mo. 444. 

(3) In action for fraud, verdict 
which was not necessarily a compro¬ 
mise and amount of which waa jus¬ 
tifiable on the record should not have 
been set aside.—P. A. MacCluer, Inc., 
v. Dlstribuidores Industrials S. Pe 
R. L., 68 N,Y,S.2d 349, 271 ApP Div, 
987. 

(4) Verdict finding grantor was 
mentally capable of executing two 
deeds but lacked capacity to make 
three others executed at later dates 
was not objectionable os being the 
result of an unwarranted compro¬ 
mise, where evidence referred to sev¬ 
eral different dates on which grantor 
allegedly became Incapacitated and 
instructions of which no complaint 
was made authorized such a verdict. 
—Owings V. Webb’s Bx’r, 202 S.W.2d 
410, 804 Ky. 748. 

TsrOlot held not jostillsa 

Jury foreman’s query, after sub¬ 
mission of case, as to whether an 
award could be made in absence of 
finding of negligence, required conclu¬ 
sion that final jury agreement on ver¬ 
dicts less than special damages 
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proved was result of compromise be¬ 
tween right of recovery and amount 
of damages.—Hurr v. Johnston, 
Minn., 6B N.W.2d 193. 

17. Cal—Heiman v. Market St. By. 
Co., 69 P.2d 178, 21 Cal.App.2d 311. 

Ga—North British & Mercantile Ins. 
Co. V. Parnell, 185 S.E. 122, 63 Ga. 
App. 178. 

Mich.—Massachusetts Bonding & In¬ 
surance Co. V. Transamerican 
Freight Lines, 281 N.W. 684, 286 
Mvch. 179. 

N.H—Benway v. Cole, 104 A.2d 734. 
N.Y —Newburgh Dress Co. v. Nadler 
& Nadler, 296 N.Y.S. 168, 261 App. 
Dlv. ,330—Camp V. Camp, 279 N.T. 
S. 767, 244 App Dlv. 866. 

Tenn.—High v. Lenow, 268 S.W.2d 
742, 196 Tenn. 158. 

' 64 C.J. p 1036 note 24. 

18. U.S.—Brunswick-Balke-Collender 
Co. V. Foster Boat Co., C.C.A.Mich., 
141 P.2d 882. 

19. Ky.—Heath v. Conway, I Bibb 
898. 

64 C.J. p 1036 note 26. 

30. Ariz.—Spain v. Griffith, 26 P.2d 
551. 42 Ariz. 304. 

Colo,—Edwards v. Quackenbush, 149 
P.2d 809, 112 Colo. 337. 

Fla.—Marks v. State Road Dept,, 69 
So.2d 771. 

Ga.—Cromer & Thornton v. Under¬ 
wood, 18 8.E.2d 860, 64 Ga.App. 
619. 

Ill.—Kelley v. Call, 67 N.E.2d 501, 324 
Ill.App. 143. 

Iowa.—Sheker v. Jensen, 41 N.W.2d 
679, 241 Iowa 683. 

Ky.—Murphy v. Cordle, 197 S.W.2d 
242, 303 Ky. 229—Louisville & N. 
R. Co. v. Marshall's Adm’x, 168 S, 
W.2d 137, 143, 289 Ky. 129. 

Mo.—Borgstede v. Q. H. Wetterau A 
Sons Grocery Co., App., 116 S.W.2d 
179. 
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verdict which is attacked as a quotient verdict is 
whether the jury agreed beforehand to be bound by 
the result reached ,21 since it is not the mere arriving 
at the average of the jurors opinions as to the 
amount of damage which makes the quotient ver¬ 
dict bad, but the vice consists in an agreement by 
the jurors to be bound by the result of the addition 
and division ,22 thus allowing the quotient whatever 
it may be to stand without subsequent reconsidera¬ 
tion.23 It is sufficient to vitiate the verdict under 
this rule that only the greater number of the jurors 
entered into such an agreement ;24 and, even though 
there is no agreement, the verdict is vitiated if 


some of the jurors consider themselves bound to 
abide by the result of taking the average, and act 

accordingly.25 

If, however, there is no agreement that the 
average estimate shall be binding, and the averag¬ 
ing of estimates is done merely for the purpose of 
arriving at a working basis which the jurors are 
to be free to accept or reject as they see fit, a 
verdict, to which the jurors subsequently agree, is 
binding, whether it be for a sum which is the 
average of the amounts fixed by the individual 
jurors,2C or whether the verdict agreed to by the 


Ohio.—^Welker v. Union Cent. Life 
Ins. Co.. 6 Ohio Supp. 294. 

Tex.—City of Waxahachle v. Harvey, 
Clv.App., 256 S.W,2d 649, error re¬ 
fused no reversible error, 

Utah—Ehalt v, McCarthy, 138 P.2d 
639, 104 Utah 110. 

Va.— Corpus Juris oltsd in Virginia 
Electric & Power Co. v. Marks, 78 
S.E.2d 677, 682, 196 Va. 468. 

W.Va.—Kelly v. Ralnelle Coal Co„ 64 
S.E.2d 606. 136 W.Va. 694—Miller 
v. Blue Ridge Transp, Co., 16 S.E. 
2d 400. 123 W.Va. 428. 

64 C.J. p 1035 note 27, 

Ghoaos verdict 

Verdict rendered pursuant to ju¬ 
rors' agreement to accept one-twelfth 
of the aggregate amount of their 
several estimates la Invalid as ob¬ 
tained by resort to chance or ar¬ 
rived at by lot. 

Cal.—Buhl v. Wood Trucking Lines, 
144 P,2d 847, 62 Cal.APP.2d 642. 
Ky—Louisville & N. R. Co. v. Mar¬ 
shall’s Adm’x, 168 S.W.2d 137, 289 
Ky, 129. 

aasnbling verdict 

Quotient verdict is a gambling ver¬ 
dict, one rendered pursuant to agree¬ 
ment, express or implied, to abide by 
the result of taking the average of 
various amounts of recovery suggest¬ 
ed by each juror, no Juror knowing 
what verdict he Is to render, each 
being free to Increase or decrease it 
by the figures he may name. 

U.s.—U. S. V. 4,925 Acres of Land in 
Grant Parish, La,, C.C.A.La., 143 
F.2d 127. 

Ala.—Portson v. Hester, 39 So,2d 649, 
262 Ala, 143—City of Dothan v. 
Hardy, 188 So, 264, 237 Ala, 603, 122 
A.L.R. 637. 

Quottcut verdict distiAguislied from 
lottery verdict 

In an action for wrongful death 
and pain and suffering of the de¬ 
ceased, alleged conduct of the Jurors 
in sotting down various amounts and 
dividing the total by 12, and appor¬ 
tioning the result one-third to the 
heir and two-thirds to the estate, 
gives rise only to a quotient verdict, 
as distinguished from a verdict by 


lottery.—Kennedy v. Griffin, 112 S W. 
2d 644, 195 Ark. 379. 

Agreameat held misconduct 

Agreement by jury to be bound by 
quotient verdict involving several 
elements of damages and returning 
of such verdict constituted miscon¬ 
duct.—Central Motor Co v. Gallo, 
Tex.Clv.App., 94 S.W.2d 821. 

21. Ala—Portson v. Hester, 39 So.2d 
649, 252 Ala 143. 

Kan.—Zook v. State Highway Com¬ 
mission, 131 P.2d 652, 156 Kan. 79. 
Implied agreement 

(1) In challenging verdict as a quo¬ 
tient verdict. It is not necessary to 
show that agreement of jurors to ar¬ 
rive at such verdict was an express 
agreement, but such agreement may 
be Implied.—Page v. Lockley, Civ. 
App., 176 S.W.2d 991, reversed on oth¬ 
er grounds 180 S.W.2d 616, 142 Tex. 
694. 

(2) Quotient verdict Implies an 
agreement in advance among jurors 
to accept one-twelfth of the aggre¬ 
gate amount of their several esti¬ 
mates as to what the verdict should 
be without the assent of their judg¬ 
ment to such a sum as their verdict. 
—Kelly V. Rainelle Coal Co., 64 S.E. 
2d 606, 136 W.Va. 694. 

22. Kan.—^Morrison v. Kansas City 
Coca-Cola Bottling Co., 263 P.2d 
217, 176 Kan. 212—Poster v. City of 
Augusta, 256 P.2d 121, 174 Kan. 
324. 

N.M.—Board of Com’rs of Dona Ana 
County V. Gardner, 260 P.2d 682, 
67 N.M. 478. 

S.C.—Westbrook v. Hutchison, 10 S. 

E 2d 145, 195 S.C. 101. 

W.Va.—Miller v. Blue Ridge Transp. 
Co., 15 S.E.2d 400, 123 W.Va. 428. 

Pivotal factor 

[ Pivotal factor of quotient verdict 
is agreement prior to ballot to be 
bound by figure thus obtained.—Sha¬ 
ker V. Jensen. 41 N.W.2d 679, 241 
Iowa 583. 

23. N.M.—Board of Com’rs of Dona 
I Ana County v. Gardner, 260 P.2d 

682, 57 N.M. 478. 

24. Iowa.—Sylvester v. Casey, 81 N. 
1 W. 456, 110 Iowa 266. 
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25. Mont.—Gordon v. Trebarthan, 34 
P. 185, 13 Mont. 387, 40 Am.S.R. 
452. 

64 C.J. p 1036 note 29. 

26. Ala.— Corpus Juris quoted In 

Harris v. State, 2 So 2d 431, 434, 
241 Ala 240. 

Cal.—^Will v. Southern Pac Co, 116 
P.2d 44, 18 Cal.2d 468—^Bal\wlll v. 
City of Stockton, 123 P.2d 696, 601, 
60 Cal App 2d 661. 

Colo.—Edwards v. Quackenbush, 14 9 
P,2d 809, 112 Colo 337. 

Pla,—Marks v. State Road Dept, 69 
So.2d 771. 

Iowa.—Sheker v. Jensen, 41 N.W 2d 
679, 241 Iowa 683. 

Kan.—Morrison v. Kansas City Coca- 
Cola Bottling Co., 263 P.2d 217, 
176 Kan. 212—Poster v. City of 
Augusta, 256 P.2d 121, 174 Kan, 324 
—Zook V. State Highway Commis¬ 
sion. 131 P2d 652, 166 Kan. 79. 

Ky.—Murphy v. Gordie, 197 S.VV.2d 
242, 303 Ky. 229—Louisville & N. R. 
Co. V. Marshall’s Adm’x, 168 S.W. 
2d 137, 289 Ky. 129. 

Mo.—Borgstede v. G. H. Wetterau & 
Sons Grocery Co., App., 116 S.W.2d 
179. 

Neb.—McGuire v. Thompson, 40 N.W. 
2d 237, 152 Neb. 28. 

N.M.—Board of Com’rs of Dona Ana 
County V. Gardner, 260 P.2d 682, 67 
N.M. 478. 

Ohio.—Estridge v. Cincinnati St. Ry. 
Co., 63 N.B.2d 823, 76 Ohio App. 
220—Pike V. Goodyear Tire & Rub¬ 
ber Co., 10 N.E.2d 242, 66 Ohio App. 
197. 

Tenn.—Olins v. Schocket, 216 S.W.2d 
18, 31 Tenn. App. 346—City of 

Clarksville v. Deason, 9 Tenn.App. 
274. 

Tex.—Henwood v. Neal, Clv.App., 198 
S.W.2d 125—Richards v. Prick- 
Reid Supply Corp., Clv.App., 160 S. 
W.2d 282, error refused. 

Utah.—Ehalt v. McCarthy, 138 P.2d 
6.39, 104 UtaR HO. 

Wash.—Sears v. International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Stablemen and Helpers of America, 
Local No. 624, 112 P.2d 860, 8 Wash. 
2d 447. 
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jurors is for some other amount.®^ When there 
is nothing to show the contrary, it will be presumed 
that there was no illegal agreement to be bound 
by the average of the individual estimates and 
a verdict will not be vitiated as a quotient verdict 
if it does not affirmatively appear that the jurors 
bound themselves, in advance, to arrive at a ver¬ 
dict in that manner,29 and that they in fact did 
so.30 If the agreement to abide by the quotient 
verdict is repudiated, a verdict subsequently reached 
as the result of proper deliberation is valid but 
the illegality of a quotient verdict cannot be cured 
by its subsequent adoption or ratification,22 or a sub¬ 
sequent agreement to a slightly different verdict,2S 


if the agreement made in advance entered into or 
induced the result. 

d. Averaging Estimates of 'Witnesses 

It has been held proper, In eetinfiating damaoes, for 
the Jury to average the amounts testified to by the 
witnesses. 

While there is some authority to the contrary,*^ 
it has been held not improper for the jury in esti¬ 
mating the damages to which plaintiff is entitled to 
average the amounts testified to by the witnesses,25 
but the striking of an average should not be resorted 
to without regard to the intelligence, capacity, and 
disinterestedness of the various witnesses.®* 


D. COMMUNICATIONS BETWEEN JUDGE AND JURY AND FURTHER INSTRUCTIONS 

AFTER SUBMISSION 


§ 473. Communications betvi^een Judge and 
Jury 

At a general rule all communicatione between the 
trial Judge and the Jury, after aubmieeion of the cause, 
mutt take place in open court and in the pretence of, or 
after notice to, the parties or their counsel. 

Communications between the trial judge and jury 


after retirement of the jury should be controlled by 
a high degree of circumspection.*'^ After retire¬ 
ment for deliberation the jury should not be dis¬ 
turbed or be recalled into court, except for im¬ 
pelling reasons to prevent a miscarriage of j'ustice, 
until they are ready to render their verdict or other- 


W.Va.—Miller v. Blue Ridge Transp, 
Co.. 16 S.E.2d 400, 123 W.Va. 428. 
64 C.J. p 1036 note 30. 

Positive ooiudderatiLon. and deUbera- 
tion shown 

Where Jury faJled to agree on a 
verdict after several hours delibera¬ 
tion and they discussed matter of ar¬ 
riving at an average verdict for plain¬ 
tiff, and after arriving at average 
Jurors then discussed question of de¬ 
ducting from average as well as add¬ 
ing to It, verdict os rendered was 
not a quotient verdict—Gylling v. 
Hinds, 222 P.2d 413, 122 Colo. 345. 

27. IT S.—^Armentrout v. Virginian 
Ry. Co., D.C.W.Va., 72 P.Supp. 997, 
reversed on other grounds, 166 F, 
2d 400. 4 A.L. R.2d 1064. 

Ala.—Oorpna Juris quoted in. Harris 
v. State. 2 So.2d 431, 434, 241 Ala. 
240. 

Iowa.—Bailey v. Fredericksburg 

Produce Ass’n, 205 N.W. 122, 229 
Iowa 677. 

Ky—Louisville & N. R. Co. v. Mar¬ 
shall's Adm’x, 168 S.W.2d 137, 289 
Ky. 129. 

64 C.J. P 1037 note 31. 

28. Mo.—Chrum v. St. Louis Public 

Service Co., 242 S.W.2d 64. 

64 C.J. p 1037 note 32. 

29. Colo.—Harvey v. Thorpe, 263 P. 
2d 1062, 127 Colo. 83. 

Ohio.—^Beadnour v. Cincinnati St. Ry. 
Co., 71 N.B.2d 638, 79 Ohio App. 
346. 

Te*.—Page v. Lockley, Civ.App., 176 

8.W.2d 991, reversed on other. 


grounds 180 S.W.2d 616, 142 Tex. 
594. 

64 C.J. p 1037 note 33. 

Bvidaftoa held not to ahow Xnrior 
agreeueht 

Mo.—Whitaker v. Pitcairn, 174 S.W. 
2d 163, 351 Mo. 848. 

Ohio.—^Estrldge v. Cincinnati St. By. 
Co., 63 N.E.2d 823, 76 Ohio App. 
220 . 

Tex.—^Page v. Lockley, Civ.App., 176 
S.W. 2d 991, reversed on other 
grounds 180 S.W.2d 616, 142 Tex. 
694—State v. Littlefield, Civ.App., 
147 S.W.2d 270, error dismissed. 
Judgment correct. 

Bvldeace held not to ahow guotieat 
verdlot 

(1) The mere fact that verdict re¬ 
turned for plaintiff was one-fourth 
of amount sued for did not warrant 
conclusion that verdict was quotient 
verdict. —Tom Reed Gold Mines Co. V. 
Brady, 117 P.2d 484, 58 Arlz. 44. 

(2) Fact that each Juror put down 
the amount of recovery which he 
thought was proper, and such 
amounts were added together and 
divided by twelve, thus obtaining an 
average which became the amount 
of the verdict rendered, did not ren¬ 
der verdict liable to be aet aside as a 
quotient verdict, in absence of any 
agreement beforehand on part of Ju¬ 
rors to be bound by the amount which 
such process might produce.—Morri¬ 
son V. Kansas City Coca-Cola Bot¬ 
tling Co.. 263 P.2d 217, 176 Kan. 212. 

(3) In action by husband and wife 
for damages sustained in collision 
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when rear end of their automobile 
was struck In intersection by truck 
driven by defendant’s employee, fact 
that on piece of paper found In Jury 
room after verdict for plaintiffs, one 
Juror had written down 12 different 
amounts and added sums together 
and divided answer by 12 arriving at 
sum of four thousand one hundred 
twenty-five dollars, and that verdict 
' rendered was four thousand dollars, 
did not show that verdict was a quo¬ 
tient verdict.—Caraway v. Behrendt, 
Tex.Clv.App., 224 S.W.2d 612. 

30. Ga.—Columbus v. Ogletree, 29 S. 
E. 749, 102 Ga. 293. 

31. Ala,—City of Dothan v. Hardy, 
188 So. 264, 237 Ala. 603, 122 A.L.R. 
637. 

64 C.J. p 1037 note 35. 

33. Wash.—United Iron Works v. 

Wagner. 167 P. 1107, 98 Wash. 453. 
64 C.J. p 1037 note 36. 

33. Ohio.—^Welker v. Union Cent. 

Life Ins. Co., 6 Ohio Supp. 294. 

64 C.J. p 1037 note 37. 

III.—Illinois, etc., R. Co. v. Free¬ 
man, 71 K.E. 444, 210 111. 270. 

35. Tex.—Richard Cocke & Co. v. 
New Era Gravel & Development 
Co., Clv.App., 168 S.W. 988. 

64 C.J. p 1037 note 40. 

86. Qa.—-Harvey v. Boswell, 66 Ga. 
560. 

64 C.J. p 1087 note 41. 

87. Neb.—Crecelius v. Oamble-Skog- 
mo, Inc., IS N.W.2d 627, 144 Neb. 
894. 
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wise to communicate with the trial judge to report 
their desire for further instructions or their in¬ 
ability to agree on a verdict or similar matters.** 
According to the rule generally adopted all com¬ 
munications between judge and jury, after sub¬ 
mission of the cause, must take place in open court 
and in the presence of, or after notice to, the par¬ 
ties or their counsel,** and statutes forbidding com¬ 
munications between the trial judge and jury except 
in open court have been held to be within the power 
of the legislature.** It is irregular for the trial 


court, therefore, to communicate further with the 
jury without the knowledge and consent or express 
stipulation of the parties or their counsel.*^ A 
violation of this rule, it is often held, constitutes 
such misconduct as requires a reversal as a matter 
of law without regard to motive or whether there 
has been any prejudicial effect on the verdict;** 
but there are a number of cases which have re¬ 
fused reversal on the ground that the improper com¬ 
munication could not possibly have been prejudicial 
in the particular case.** 


38. K.J.—J. B. Wolfe. Inc. v. Salklnd, 
70 A.2<1 72. 3 N.J. 312, 13 A.L.R.2d 
1214. 

38. Ga.—McBride v. Johns, 36 S.B.2d 
832, 73 Ga.App. 444. 

N.J.—Leonard’s of Plainfield v. Dy- 
bas, 31 A,2d 496, 130 N J Law 135 
Tex.—Burkett v. filauson, 237 S.W 2d 
263, 160 Tex. C9—Lee v. Houston 
Elec. Co. Civ.App. 162 S.'W.2d 379. 
affirmed Houston Elec. Co. v. Lee, 
162 S.W.2d 692, 139 Tex. 166— 
White V. Haynes. Civ.App.. 60 S.W. 
2d 276, error dismiased—City of 
Waco V. C?raven, Civ.App., 64 S.W. 
2d 883. 

64 CJ. P 1038 note 43—46 C.J. p 166 
note 99. 

m to atate of dellbaration 

(1) The rule that the officer In 
charge of a Jury ahaII not communi¬ 
cate with them or permit communica¬ 
tion with the Jury except to inquire 
If they have agreed on the verdict 
precludes the Judge from knowing 
the state of the jury’s deliberations 
before the verdict Is returned Into 
court.—^Houston Electric Co. v. Mc¬ 
Leroy, 168 S.W.2d 1062, 139 Tex. 170 
—^Houston Electric Co. v. Lee, 162 S. 
W.2d 692, 139 Tex. 166—Texas Emp. 
Ins. Ass'n v. Foreman, Civ.App., 236 
S.W.2d 824, reversed on other grounds 
Foreman v. Texas Emp. Ins, Ass'n, 
241 S.W.2d 977, 150 Tex. 468, con¬ 
formed to Texas Emp. Ins, Ass’n v. 
Foreman, Civ.App, 262 S.W.2d 248— 
Currie v. Smith, Tex.Civ.App., 184 S. 
W.2d 666, error refused. 

(2) Where trial court In action for 
injuries Inquired of Jury on two dif¬ 
ferent occasions, after Jury had re¬ 
tired to deliberate verdict, concerning 
wishes of Jury concerning lunch, and 
inquired late in evening as to wheth¬ 
er Jury thought they could reach 
verdict “this evening or tonight," 
such communications did not consti¬ 
tute error as being inquiries as to 
atate of Jury’s deliberations.—^Unlon 
City Transfer v. Adams, Tex.Clv.App., 
24$ S.W.2d 266, error refused no re¬ 
versible error, certiorari denied 78 
S.Ct. 834, 844 U.S. 912. 97 L.Ed. 703. 
Conttraaloatloa hetweea Judge aad 

iadlvidual Juror 

(1) Fact that Juror, leaving fellow 
Jurors and approaching trial Judge In 


presence of counsel, stated Jury were 
unable to agree and asked If case 
could be thrown out and was orally 
Informed to find for plaintiff or de¬ 
fendants, was held reversible error.— 
Belser v. Achley, Tex.Clv.App., 67 
S.W.2d 278. 

(2) Rules of procedure providing 
for communication by Jury with tri¬ 
al Judge and for giving additional in¬ 
structions are applicable by their 
terms only to communications be¬ 
tween judge and Jury as a body and 
not to communications between judge 
I and a single Juror.—^Ross v. Texas 
Emp. Ins. Ass’n, Tex., 267 S.W.2d 
641. 

40i. MAtter of puldio oouosru 

The sacredness of right to Jury 
trial and delicacy of any fact inquiry 
as to probable effect of misconduct ^ 
of trial court, before Judge against 
whom complaint is made, render mat- j 
ter of such public concern as to be j 
well within legislative right to enact 
statute forbidding trial Judge to com¬ 
municate with Jury except In open 
court.—^Prescott v. Metropolitan Life 
Ins. Co., TexClv.App., 129 S.W.2d 
I 821, error dismissed. 

Zaterpretatloa of vtatnte 

The statute providing that after 
Jurors retire to deliberate, if they 
disagree as to the testimony, or de¬ 
sire to bo further Informed on the 
law, they may request officer In 
charge to conduct them to the court, 
which shall give Information sought 
on matters of law. and also, in pres¬ 
ence of or after notice to parties or 
their counsel, may state its recollec¬ 
tion of the testimony on a disputed 
point, should be interpreted broadly. 
—^Hubbuch v. City of Sprlngfleld, 26 
N.E.2d 773, 63 Ohio App. 829, appeal 
dismissed 23 N.E.2d 949, 136 Ohio St. 
124. 

41. Cal.—Tice v. Pacific Elec. Ry. 
Co.. 86 P.2d 1022. 36 Cal.App.2d 66. 
rehearing denied 97 P.2d 844, 86 
Cal.App.2d 66. 

Qa.—Qlbson v. Gibson, 187 S.E. 155, 
64 Ga.App. 197. 

Mo.—Boyd v. Pennewell. App., 78 S. 
W.2d 466. 

Okl.—Wilson V. Oklahoma Ry. Co., 
248 P.2d 1014, 207 Okl. 204. 
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wyittsB. oonumaaioatloiui 

(1) Generally.—Corie v. Thompson, 
122 N.T.S.2d 608, 282 APP.Dlv. 810. 

(2) The receipt by trial court of a 
written note from Jury foreman dur¬ 
ing trial of case, without disclosing In 
open court on request of counsel the 
contents of the note, was Improper.— 
McBride v. Johns. 36 S.E.2d 822, 78 
Qa.App. 444. 

(3) Written communication be¬ 
tween the Jury who wrote trial judge 
a note Inquiring whether Jury could 
fix amount of Judgment and the trial 
Judge who answered the note by writ¬ 
ing word "yes" on bottom of note and 
returning it to Jury room was Im- 

; proper.—Pinkel v. Otto Misch Co., 289 
N.W. 276, 291 Mich. 630. 

C4) Instruction that, if Jury re¬ 
quired further instructions, request 
should be put in writing and given to 
bailiff for delivery to court was a de¬ 
parture from the procedure prescrib¬ 
ed by rules and called for a commu¬ 
nication from Jury prohibited by 
rules—Colls v. Price's Creameries, 
Tex.Civ.App., 244 S.W.2d 900, error 
refused no reversible error. 

42. Mo.—Hartgrove v. Chicago, B. & 

Q, R. Co.. 218 S.W.2d 667, 368 Mo. 

971. 

Tex.—Currie v. Smith, Civ.App., 184 

S.W,2d 656, error refused—^Freeman 

V, Hillman, Civ.App., 173 SW2d 

667—Lee v. Houston Elec. Co., Civ. 

App., 162 S.W.2d 379, affirmed 

Houston Elec. Co. v. Lee, 162 S.W. 

2d 692, 139 Tex. 166—^Melnecke v. 

Fidelity Inv. Co., Civ.App., 62 S. 

W. 2d 623, error refused. 

64 C.J. p 1048 note 44. 

43. Mo.—^Baumhoer v, McLaughlin, 

App., 205 S,W.2d 274. 

Tex.—Ross V. Texas Emp. Ins. Ass’n, 

267 S.W.2d 641. 

64 C.J. p 1048 note 46. 

Although It WM tsohaioaUy •rrov 
for trial court to return Jury to court¬ 
room for purpose of answering fore¬ 
man’s question in absence of counsel, 
such action on part of court was not 
prejudicial, where court In answer to 
question did not give any new in¬ 
structions but in substance merely 
directed Jury’s attention to Instruc¬ 
tions previously glven.-~City of Ok- 



89 C.J.S. 

Where there is a substantial compliance with the 
requirement that the jury be brought into open 
court for communication with the judge no reversal 
is required.'*^ A mere inquiry by the jury relating 
to the possible findings is not misconduct,*® nor are 
verbal statements by the court to the jury in 
response to a request by the jury, when made with 
the consent of the parties.*® Furthermore, there 
are cases which have held that the verdict will not 
be set aside where the communication is a mere 
collateral direction, which could not influence the 
jury in arriving at their verdict,*'^ such as a direc¬ 
tion on the manner of using the papers supplied 
for the reception of the verdict,*® a direction with 
respect to the form of the verdict,*® a direction to 
the bailiff to have the jury return in the morning 
after release for the night,®® an answer to inquiries 
by the jury relating to the consideration of evi¬ 
dence by them,®^ or a mere refusal to communi¬ 
cate.®^ 

Consent of counsel. Counsel may consent to com¬ 
munications between court and jury not made in 
•open court,®® and, if they do so, they may not 
thereafter object.®* Some decisions require that 
this consent be affirmatively and expressly given,®® 
and these courts refuse to infer consent from mere 
silence.®® Other decisions, however, have held that 
consent may be implied where counsel are present 
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or are informed and make no objection,®'^ or, after 
making objection, counsel waive the error by fail¬ 
ing to except to the action of the court in over¬ 
ruling the objection.®* The judge’s communica¬ 
tions with the jury should be submitted to counsel 
in order to give them an opportunity to make ob¬ 
jections thereto before they are delivered to the 
jury.®® 

§ 474. Further Instructions and Re-Reading 
Instructions 

A discussion of further instructions to the jury 
after submission of the cause and re-reading of the 
instructions will be found infra §§ 475-478. 

Examine Pocket Parts for later cases. 

§ 475. -Authority and Duty to Instruct 

a. On court’s own motion 

b. On request of jury 

c. On request of counsel 

a. On Court’s Own Motion 

The court has discretionary power to give, on It* 
own motion, additional instructiona to the jury after 
they have retired to deliberate. 

The court has discretionary power to give, on its 
own motion, additional instructions to the jury aft¬ 
er they have retired to deliberate;®® and, accord- 


lahoma City v. Collina-Dietz-Morris 
Co., 79 P.2d 791, 183 Okl. 264, 

■44. Tex—Callahan v. Heater, Civ. 

App,, 181 S W.2d 294, error refused. 
Action bold anhatantial compliance 
Action of trial judge in permitting 
Jury standing in their room near 
Judge to pass the charge to him, 
Judge and jury being in close proximi¬ 
ty and door between them standing 
ajar, substantially complied with re¬ 
quirement that when jury wished to 
communicate with court they should 
be brought into open court.—Callahan 
V. Hester, supra. 

45. Tex.—Foster v. Beckman, Civ, 
App., 86 S.W.2d 789, error refused. 

46. Tex.—F. H. Vahlsing, Inc, v, 
Hartford Fire Ins. Co„ Civ.App., 
108 S.'W.2d 947, error dismissed. 

47. Mass.—Whitney v. Common¬ 
wealth, 77 N.E. 616, 190 Mass. 631. 

64 C.J. p 1048 note 46. 

■48. Mass.—^Whitney v. Common¬ 
wealth, supra. 

■49. Mo. — Sullivan v. Union Electric 
Light & Power Co., 66 S.W.2d 97, 
381 Mo. 1066. 

ITooessltj for all Jnrom to sigii ver- 
diet 

Ala.—McCutchen v. Loggins, 19 So. 
810, 109 Ala. 467. 

60. Tex.—Prescott v. Metropolitan 


Life Ins. Co.. Civ.App., 129 S.W.2d 
821, error dismissed. 

51. Permlssioa to iwo saagalfyiag 
glass 

U.S —Throckmorton v. St. Louls-San 
Francisco Ry. Co., C.A.Mo., 179 F. 
2d 165. certiorari denied 70 S.Ct, 
797, 339 U.S. 944, 94 L Ed. 1359. 
Answering reqnest for ezhlhlte 
Action of trial court in orally ad¬ 
vising Jury through bailiff that 
checks which jury asked for after 
jury started to deliberate had not 
been received in evidence -was not er¬ 
ror.—Hammargren v. Montgomery 
Ward & Co., 241 P.2d 1192, 172 Kan. 
484. 

52. Neb.—Crecelius v. Gamble- 

Skogmo, Inc., IS N.W.2d 627, 144 
Neb. 394. 

Ohio.—Wltham v. Kroger Grocery & 
Baking Co., 1 N.E 2d 949, 61 Ohio 
App, 499. 

Tex.—Compton v. Jennings Lumber 
Co„ Civ.App., 286 S.W. 308. 

53. Tex.—Texas Indemnity Ins. Co. 
V. Hubbard, Civ.App,, 138 S.W.2d 
626, error dismissed, judgment cor¬ 
rect—^Dallas Bldg. & Loan Ass’n v. 
Henry, Civ.App., 98 S.W.2d 1030, 
error dismissed. 

64 C.J. p 1048 note 60. 

54. Mich,—Smoke v. Jones, 35 Mich. 
409. 


[ 55. Ind,—Danes v. Pearson, 33 N.B. 
976, 6 Ind.App. 46B. 

64 C.J. p 1048 note 62. 

66. Mo.—Glenn v. Hunt, 25 S.W. 181, 
120 Mo. 330. 

64 C.J. p 1048 note 63. 

57. Mo.—Schonwald v. P. Burkart 
Mfg. Oo.. 202 S.W.2d 7, 366 Mo. 435. 
Ohio.—Hubbuch v. City of Spring- 
field, 26 N.E.2d 773, 63 Ohio App. 
329, appeal dismissed 23 N.E.2d 
949, 136 Ohio St. 124. 

Pa.—Miller v. Stauffer, Com.PL, 87 
Berks Co. 247. 

64 C.J. p 1048 note 64. 

68. N.Y.—Zust v. Llnthicum, 11 N. 
Y.S. 727, 68 N.Y.Super. 478, 19 N.Y. 
Clv.Proc. 370. 

59. Tex.—Pfeuffer v. Haas, Civ.App., 
65 S.W.2d 111, error dismissed. 

60. Ohio.—Sacks v. Johnston, 63 N. 
E.2d 246, 76 Ohio App. 143. 

64 C.J. p 1039 note 67. 

Correotlag’ or •xplalalBg prior la- 
stmdsloaji 

(1) Court may, on its own motion, 
recall jury for purpose of correcting 
previous Instructions.—^Monday v, 
Mlllsaps, Tenn.App., 264 S.W.2d 6. 

(2) The statute providing that, 
when Jury after retiring ask for fur¬ 
ther instructions, no charge shall be 
given except on the particular point 
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ing to some authority, this power may be exercised, 
even though the jury say they do not want further 
instructions.®! Although the jury have returned 
in court and announced their agreement on a ver¬ 
dict, the court may, in order to correct some ap¬ 
parent error or oversight, send them out again 
with further instructions before receiving the ver- 
dict.®2 The court is warranted in giving additional 
instructions to the jury when, after deliberation, 
they are unable to agree, and where a defect in 
an improper verdict, once read, is noted by the 
court or timely brought to the attention of the 
court, it is the duty of the court to further instruct 
the jury before returning them for additional de¬ 
liberation.®* 

b. On Bequest of Jury 

According to the rule generally adopted, the court 
may, at the request of the jury, give them further In. 
structions after they have retired to deliberate, since the 
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Interests of Justice require that the Jury have full under- 
standing of the case. 

According to the rule generally adopted, the 
court may, at the request of the jury, give them 
further instructions after they have retired to de¬ 
liberate,®® since the interests of justice require 
that the jury have full understanding of the case,®® 
and the court may, without the consent of counsel, 
recall the jury and give additional instructions al¬ 
though but one juryman requests them.®'^ Further¬ 
more, it has been said that the trial court has the 
same right to instruct the jury when it returns for 
further instructions after having retired as before 
the jury retires for the first time.®® No one but 
the court has authority to answer the questions 
or requests of the jury, and it is error to permit 
counsel to give his construction of a charge in re¬ 
sponse to a question of the jury as to its mean¬ 
ing.®® Under a statute requiring that requests for 


on which they ask does not preclude 
the trial court In the exercise of 
sound discretion on its own motion 
or at the request of the parties or the 
Jury from grlvlngr Jury further in¬ 
structions to correct or to explain In¬ 
structions already g-iven.—Traders & 
General Ins. Co. v. Carlile, 161 S.W. 
2d 484, 138 Tex. 623, answer to certi¬ 
fied question conformed to Traders 
& General Ins. Co. v. Carlisle, Civ. 
App., 162 S.W.2d 761. 

Farther lastraotLoxui held not abuse 
of discretion 

The giving of further instructions 
to Jury in will contest was not abuse 
of discretion, where court called Ju¬ 
ry back after jury had considered! 
case for more than four hours with¬ 
out reporting, and further instruct¬ 
ed jury and shortly thereafter jury 
returned verdict for defendant.— 
Buck V. Robinson, 23 A.2d 167, 128 
Conn, 376. 

61. Mass.—^Nichols v. Munsel, 116 
Mass. 667. 

64 C.J. p 1039 note 68. 

62. Pa.—Benzinger v. Prudential Ins. 
Co. of America, 176 A.. 922, 317 Pa. 
561. 

Tex.—Dallas Ry, & Terminal Co. v. 
Starling, 110 S.W.2d 667. 130 Tex. 
879. 

64 C.J. p 1039 note 59. 

63. Conn.—Buck v. Robinson, 23 A.2d 
167, 128 Conn. 376. 

Fla.—Dehon v. Heldt, 38 So.2d 39. 

Without fonual request 

The custom of giving additional In¬ 
structions is employed, as a usual 
thing, after the Jury has deliberated 
for some time and are unable to 
agree, and the court need not await a 


formal request from the jury.—Hof- 
richter v. Kiewit-Condon-Cunning- 
ham, 22 KW.2d 703, 147 Neb. 224, 164 
A.L.R. 1266. 

Propriety of addltioual Instructions 

The propriety of additional instruc¬ 
tion given when Jurors reported their 
inability to agree should be deter¬ 
mined on the basis of general views 
of policy as to what is desirable ad¬ 
vice to be given Jurors who seem to 
be unable to come to a decision.— 
Acunto v. Equitable Life Assur. Soc. 
of U. S.. 60 N.Y.S.2d 101, 270 App. 
Div, 386. 

TTnuecessaxy to give entire charge 

The statute authorizing trial court 
to give the Jury again the law appli¬ 
cable to the case when they return 
to the court room without having 
agreed does not require that the court 
repeat the entire charge if the Jury 
request only some part of the charge 
dealing with a particular issue.— 
Warmuth v. Greenberg, Fla., 49 So.2d 
793. 

64. Cal —^Phipps v. Superior Court in j 
and for Alameda County, 89 P.2d 
698, 32 Cal. App. 2d 371—^Van Damme 
V. McGllvray Stone Co., 135 P. 996, 
22 Cal.App. 191. 

65. Cal.—Muskin v. Gerun, 116 P.2d 
105, 46 Cal.App.2d 404. 

D.C.—Dlckins v. International Broth, 
of Teamsters, Chauffeurs, Ware¬ 
housemen & Helpers, 171 F.2d 21, 
84 U.S.App.D.C. 61. 

Pa. — Szabo v. Latshaw, Com.Pl., 4 
Chest.Co. 274. 

Tex.—Dallas Ry. & Terminal Co. v. 
Starling, 110 S.W.2d 657, 130 Tex. 
379—Texas Employers’ Ins. Ass’n 
V. Bradford, Civ.App., 62 S.W.2d 
158 affirmed (no opinion)—McMath 
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Co. V. Staten, Civ.App, 60 S.W.2d 
290. 

64 C.J. p 1039 note 60—46 C.J. p 155 
note 99. 

Discretion of trial Jndge 

Whether or not further Instructions 
shall be given on the request of the 
jury therefor rests in the discretion 
of the trial judge. 

R.I.—Personal Finance Co. of Provi¬ 
dence V. Nichols, 43 A.2d 316, 71 
R.I. 213, 

Wis.—Bongston v. Estes, 61 N.W.2d 
639, 260 Wis. 695. 

Disqualified Jndge sitting to reoeiva 
verdict 

Where Judge had been disqualified 
by affidavit of prejudice, but counsel 
stipulated that when trial Judge re¬ 
turned home disqualified Judge might 
receive verdict, proceedings involving 
reading of instructions given and 
giving of additional instruction when 
jury returned for further instruc¬ 
tions during deliberations were held 
to disclose no error.—Monner v. 
Starker, 26 P.2d 1097, 146 Or. 168. 
Further tnstraotlons or answers held 
proper or not prejndioial 
Kan.—Phllllppl v. Speer, 103 P,2d 777, 
162 Kan. 326. 

Mo.—Counts V. Thompson, 222 S.W.2d 
487, 359 Mo. 486. 

Tenn.—Meyer v. Cooper, 6 Tenn.App. 
38. 

66 . Minn.—Shockman v. Union 
Transfer Co., 19 N,W.2d 812, 220 
Minn. 334. 

67. Neb.—^Hofrichter v. Kiewit-Con- 
don-Cunnlngham, 22 N.W.2d 703, 
147 Neb. 224, 164 A.L.R, 1256. 

68. Md.—^Larkin v. Smith, 87 A.2d 
340, 183 Md. 274. 

66. Tex.—Missouri, etc., R. Co. v. 
Moore, 106 S.W. 532, 47 Tex.Civ. 
App. 531. 
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further instructions be made through the fore¬ 
man of the Jury, it is error for the judge to an¬ 
swer the request of a juror other than the fore¬ 
man 

It has been held that it is not error to refuse to 
give a further instruction requested by the jury,^^ 
or to answer a question by the jury or a juror,'^^ 
as where the giving of additional instructions would 
only serve to confuse the juryj^ where the ques¬ 
tion was not concerned with substantive law,^* 
where the jury requested an answer to a question 
which was in the province of the jury to answer,*^® 
or where the requested additional instruction was 
on an issue not presented by the pleadings or evi¬ 
dence.^® It is not error for the court to refuse to 
comply with a general request further to read the 
law of the case which had already been read to the 
jury.*^^ While the request may properly be re- 
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fused, where there is a statute providing that no 
further instructions shall be given after the argu¬ 
ment begins,"^® or where the request is for an in¬ 
struction which could not properly be given,it 
is usually said to be the duty of the court to give 
such additional instructions when requested,®® and 
a prejudicial refusal to do so has been held revers¬ 
ible error.®! 

On the other hand, the mere indication by the 
jury of difficulty in reaching an agreement is not 
a request for additional instructions,and under a 
statute providing that the jury may require that 
they be conducted into open court where the in¬ 
formation they seek must be given them in the 
presence of, or after notice to, the parties or coun¬ 
sel, it is not mandatory on the court to give any 
information that the jury may request.®® A jury 
request for further instructions may be waived,®^ 


70. Tex—Humble Pipe Lino Co. v. 
Kincaid. Civ App . 19 S.W.2d 144. 

64 C.J. P 1040 note 62. 

71. Ohio.—Ellis V. Horn, 120 N.E.2d 
893. 

64 C.J. p 1040 note 63. 

Talllire to oonumuileate witn comuiel 

Where jury had boon sufflioiontly 
chared and counsel were ab-sent 
when the jury requested additional 
instructions, It was within the discre¬ 
tion of the trial judge to decline to 
give further instructions instead of 
sending for counsel. 

U.S.—-McCoy V, Gaddes, C.C.A Pa, 88 
F.2d 480. 

Ill.—^Moore v. Baltimore & O, C. T. 
R. Co., 113 NB2d 481, 361 Ill.App. 
22 . 

*72. Ohio.—^Withara v, Kroger Gro¬ 
cery & Baking Co., 1 N.E 2d 949, 61 
Ohio App. 499. 

Tenn.—^Kennedy v. Bruce, 6 Tenn. 
App. 583. 

'64 C.J. p 1040 note 63. 

Befttsal held not error 
■Ohio.—Humphreys v. Madden, App., 
68 N.E.2d 562. 

73. D.C.—^Munsey v. Safeway Stores, 
Mun.App., 66 A.2d 598. 

74. Question eoaoeraiiig costs 

Ohio.—Pry v, Lebold, App., 31 N.E. 2d 
267. 

QuestloiL relating to evidence 

<1) Where trial court admitted cer¬ 
tain evidence pertaining to husband's 
notes to wife and excluded other evi- 
<dence pertaining thereto, but per¬ 
mitted filing of the notes as evidence, 
court’s refusal to instruct Jury on 
whether notes had been admitted as 
evidence, on their inquiry, and state¬ 
ment to jury that some evidence had 
been excluded and other evidence ad¬ 
mitted. and that jury must rely on 
their own recollection of the evidence, 
were not error.—General Contract 


Purchase Corp v. Conner, 126 S.W.2d 
347, 23 Tenn.App. 1. 

(2) Where Jury asked the court If 
they should consider named article 
in named document in rendering their 
verdict, even though such article was 
not ambiguous, court properly de¬ 
clined to give further instruction ex¬ 
cept that jury were exclusive judges 
of the facts, credibility of witnesses, 
and weight of testimony, since any 
other comment would have been on 
the weight to be given the evidence. 
—Reed v. Southern Pac. Co., Tex. Civ. 
App., 123 S.W 2d 392, error dismissed. 

75. Conn.—Montagna v. Jewell, 176 
A. 670. 119 Conn. 178. 

70. D.C—Sorivl v. Baldl, Mun.App.. 
48 A.2d 462. 

Minn.—Grove v. Lyon, 300 N.W. 373, 
211 Minn. 68. 

77. U.S.—Phoenix Blue I>iamond 
Exp. V. Mendez, C.C.A Ariz., 103 F. 
2d 66, certiorari denied 60 S.Ct. 79, 
308 U.S. 566, 84 L.Ed. 476. 

Ala.—^Lowery v. Mutual Loan Soc., 79 
So. 389, 202 Ala. 61. 

78. Ariz.—Southern Pac. Co. v. Wil¬ 
son, 85 P. 401. 10 Ariz. 162. 

79. Tex —Traders & General Ins. Co. 
v. Holtzclaw, CIV.APP., Ill S.W. 
2d 769, error dismissed. 

64 C.J. p 1040 note 66. 

Beq.Qs«t for judgo's opialoa properly 
refneed 

Cal.—^Espinosa v. Beverly Hospital, 
249 P.2d 843, 114 Cal.App.2d 232. 

80. Ohio.—Sacks v. Johnston, 63 N. 
E.2d 246, 76 Ohio App. 143. 

Tex.—Scroggs v. Morgan, Clv.App., 
107 S.W.2d 911. Reversed on other 
grounds ISO S.W.2d 283. 133 Tex. 
681—Oates v. Maxey, Civ.App., 206 
S.W. 636. 

64 C.J. p 1040 note 67. i 
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Sefueal held erroaeotui 

Fla.—Miami Coca Cola Bottling Co. v. 

Mahlo, 45 So. 2d 119. 

Qa.—Georgia Stages v. Miller, 19 S. 

E.2d 337, 67 Ga.App. 27. 

Mich.-—White v. Huffmaster, 32 N.W. 

2d 447. 821 Mich. 226. 

N.C.—Burns v. North State Laundry, 
167 S.E. 573, 204 N.C. 145. 

81. Cal.—^Brooks v. City of Monte¬ 
rey. 290 P. 540, 106 Cal.App. 649. 

64 aj. p 1040 note 68. 

182, Ohio.—Tanskl v. White, 109 N.E. 

I 2d 319, 92 Ohio App. 411. 

Further iaetmetione held not re¬ 
quired 

Mass.—^Kinnear v. General Mills, 32 
N.E.2d 263. 308 Mass. 344. 

Nob — Cox V. Greenlease-Lied Motors, 
277 N.W. 819, 134 Neb. 1. 

N.D —^Ziegler v. Ford Motor Co., 272 
N.W. 743, 67 N.D, 286. 

83. Cal.—Cook v. Los Angeles Ry. 

Corp., 91 P.2d 118, 13 Cal.2d 691. 
Validity of statute forbidding com¬ 
munication between judge and ju¬ 
ry except in open court see supra f 
473. 

asattere oovered by the etatute 

Statute relating to additional In¬ 
structions requested by jury makes it 
mandatory on trial judge to give ad¬ 
ditional information on matters of 
law but discretionary as to court's 
recollection of testimony on any dis¬ 
puted point.—Tanski v. White, 109 
N.E 2d 319, 92 Ohio App. 411. 

Duty to penult etatemeut of requeet 
Where Jury requests additional in¬ 
struction, It is duty of trial Judge to 
permit Jury, through their spokes¬ 
man, to state what Information is re¬ 
quested.—«cott V. Wlx, 60 N.B.2d 361, 
71 Ohio App. 619. 

M. Ohio.—Hubbuch v. City of 

Springfield, 26 N.E.2d 778, 68 Ohio 
App. 329, appeal dismissed 23 N.E. 
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as where the court, engaged in the trial of another 
case, did not immediately give the requested ad¬ 
ditional instructions and the jury announced their 
verdict shortly thereafter.86 

c. On Eequest of Counsel 

Since error cannot ordinarily be aseigned to the 
refusal of Instructions unless timely requests are made, 
and requests are not timely if made after the Jury have 
retired, it is generally held that, while the court may 
recall the jury and give them further instructions at the 
request of counsel, It may in its discretion refuse to do so. 

Since error cannot ordinarily be assigned to the 
refusal of instructions unless timely requests are 
made, and requests arc not timely if made after 
the j*ury have retired, it is generally held that, 
while the court may recall the jury and give them 
further instructions at the request of counsel, it 
may in its discretion refuse to do so,87 especially 
where the jury have already received all instruc¬ 
tions necessary to aid them in reaching a verdict,®* 
and no objections have been made to the instruc¬ 
tions given,*® or where the requested instruction 
is not supported by the evidence.®^ If, however, 
the instructions requested by counsel have previous¬ 
ly been offered and improperly refused, error may 
be assigned to their refusal when the jury come 
into court for further instructions after retire¬ 
ment.It has also been held improper for the 
court to refuse a request to charge the jury that 
they could not agree to a verdict merely to escape 


disagreement, where a statement of the foreman 
indicated that the jurors were confused on the 
subject and the verdict was apparently reached by 
compromise.®® Where the court has given addi¬ 
tional instructions on its own motion or at the 
request of the jury, it is generally declared that 
the court should give additional, explanatory, or 
qualifying, instructions requested by counsel if the 
ends of justice so require.®® This latter rule has 
no application if the court does not give new in¬ 
structions to the jury, but the instructions original¬ 
ly given are simply repeated;®^ and, if further in¬ 
structions have done no injury to the party com¬ 
plaining, the refusal of additional explanatory in¬ 
structions requested by counsel is not ground for 
reversal.®^ Where the jury were not instructed 
on a necessary matter, it has been held error to 
refuse such an instruction submitted before the 
verdict is agreed on despite the initial omission by 
the party to request such an instruction.®® 

§ 476. - Restating or Re-Reading In¬ 

structions 

The court may re-read the Instructions to the Jury 
either at their request, or on Its own motion; and it 
may, in answer to a question of whether an Instruction 
of a certain tenor has been given, state that it has. 

The court may re-read the instructions to the 
jury cither at their request, ®7 or on its own mo- 


2d 949. 136 Ohio St. 124—-DefibaUffh 
v. Ulmer. 10 N.E.2d 447, 66 Ohio 
App. 255. 

85. Ohio.—Deflbaugh v. Ulmer, su¬ 
pra. 

86. N.T.—Phillips V. New York 
Cent., etc., R. Co., 27 N.E. 978, 127 
N.Y. 667, 3 Silv.A. 467. 

64 C.J. p 1040 note 71. 

Necessity for requests for instruc¬ 
tions see supra S 390. 

Time for making requests see supra 
9 394. 

87. U.S,—Valley Shoe Corp. v. Stout, 
C.C.A.MO.. 98 P.2d 514. 

N.M.—Lujan v. McCuistlon, 232 P.2d 
478. 66 N.M. 275—Laws v. Pyeatt, 
62 P.2d 127. 40 N.M. 7. 

Ohio.—Dietz v. Chandler, App., 66 N. 
E.2d 937. 

Tenn.—Llewellyn v. City of Knox¬ 
ville, 232 S.W.2d 668, 33 Tenn.App. 
632. 

64 C.J. p 1040 note 72. 

Xa. abaeaoe of grotuids for rsqiwst 

In actions by motorist and guest 
for damages from collision of street¬ 
car with automobile, refusal to in¬ 
struct, after Jury had reported their 
Inability to agree on a verdict, that 
contributory negligence would not 
bar recovery if conduct of defendant 


was wanton and willful or reckless 
was not erroneous. In absence of 
grounds for request, irrespective of 
the merits of the request had it been 
seasonably made.—^Hemmer v. Ten¬ 
nessee Elec. Power Co., 139 S.W.2d 
j 698, 24 Tenn.App. 42. 

88 . U.S.—^Valley Shoe Corp. v. Stout, 
C.C.A.MO., 98 F.2d 614. 

Ark.—Norton v. McNutt, 17 S.W. 362, 
66 Ark. 69. 

Bafusal held proper 

In action for Injuries resulting 
when foot bridge maintained by de¬ 
fendant city collapsed and precipitat¬ 
ed plaintiff pedestrian into a ravine 
allegedly as result of negligence of 
city, wherein defendant contended 
that an automobile which crashed 
across foot bridge one half hour be¬ 
fore accident was an intervening 
cause, trial judge did not abuse dis- i 
cretlon in refusing to give requested | 
instruction on concurring negligence 
of defendant city and of motorist, 
when jury had returned for clarifica¬ 
tion of other points after retiring to 
consider verdict.—^Llewellyn v. City 
of Knoxville, 232 S.W.2d 668, 133 
Tenn.App. 632. 

89. N M —Lujan v. McCuistlon, 232 
P.2d 478, 66 N.M. 275. 
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90. N.Y.—Ivey V. Brooklyn Heights 

R. Co., 71 N.Y.S. 633, 63 App Div. 
311. 

91. Ga—Yeldell v. Shinholster, 15 
Ga. 189. 

99. N.Y.—Van Der Harst v. Koenig, 
291 N.Y.S. 962, 249 App.Dlv. 235. 

93. Ala.—Pelbelman v. Manchester 
R Assur. Co., 19 So. 640, 108 Ala. 
180. 

64 C.J. p 1041 note 76. 

94. Ala.—^Prosser v, Henderson, 11 
Ala. 484. 

N.H,—Harvey v, Graham, 46 N.H. 
176. 

95. R,I.—Keefe v. United Elec. Rys. 
Co., 196 A. 699. 69 R.I. 423. 

Tenn.—^Wade v. Ordway, 1 Baxt. 229. 

96. Ky.—^Partin’s Adm’r v. Black 
Mountain Corporation, 71 S.W.2d 
984, 254 Ky. 404. 

97. Cal.—Muskln v. Gerun, 116 P.2d 
105. 46 Cal.App.2d 404. 

Minn.—Ames v. Cramer, 273 N.W. 
361, 200 Minn. 92. 

N.H.—Musgrave v. Great Palls Mfg. 

Co„ 169 A. 583, 86 N.H. 376, 

Tenn.—Monday v. Millsaps, App., 264 

S. W.2d 6—Tallent v. Fox, 141 S.W. 
2d 485. 24 Tenn.App. 96. 

Wis.—Woodruff v. King, 2 N.W. 462. 
47 Wis. 261. 
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tion;®* and it may, in answer to a question of 
whether an instruction of a certain tenor has been 
given, state that it has.®® Any reasonable request 
by the jury relating to the re-reading of instruc¬ 
tions on a topic which is doubtful in the minds of 
the jury should not be willfully disregarded by the 
court.i Where the jury return a verdict not au¬ 
thorized by the instructions, re-reading of the in¬ 
structions by the court preliminary to sending the 
jury out to return another verdict is not improper.^ 

It is, however, error for the court, without request 
therefor, to single out and reread and emphasize 
only one instruction,® or to have reread only one 
instruction when the reading of another instruc¬ 
tion is also necessary completely to present to the 
jury the law covering the matter as to which they 
are in doubt> Where the jury request an addi¬ 
tional charge, the trial judge need not reread or 
give his entire charge, but need charge only such 
parts thereof as are necessary to answer the re¬ 
quest,5 and, thus an individual instruction may be 
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repeated where only it is requestec^ by the jury,<5 
although even in such a case the judge should cau¬ 
tion the jury that all the law of the case is not 
contained in the particular instruction and that it 
covers only a particular phase of the case.^ 

§ 477. - Requisites and Sufficiency of In¬ 

structions 

Further instructions must contain a correct statement 
or exposition of the law, but a supplemental Instruction 
Is sufficient if It contains a correct statement of the 
law when considered In connection with the main charge, 
and generally, any instruction which would have been 
proper in the first charge may be given ae a supplemental 
Instruction. 

Further instructions must contain a correct state¬ 
ment or exposition of the law;® but a supplemental 
instruction is sufficient if it contains a correct 
statement of the law, when considered in connection 
with the main charge.® Care should be taken clear¬ 
ly to define the scope and object of additional in¬ 
structions given to the jury after submission of the 
cause.i® The court may reread former instruc- 


98. Ark.—iEtna Life Ins. Co. v. 
Dewberry, 69 S.W.2d 607, 187 Ark. 

64 C.J. p 1041 note 81. 

99. U.S.—Marande ▼. Texas, etc., E. 
Co., N.T., 124 F. 42, 69 C.C.A. 562, 
error dismi.S8ed 25 S.Ct, 800, 197 U. 

S. 626. 49 L.Ed. 912. 

1. Cal.—Cook V. Los Angeles Ry. 
Corp., 91 P.2d 118, 13 Cal.2d 691. 

N.Y.—Kerner v. Surface Transp. 
Corp. of New York, 42 N.Y.S.2d 
296, 266 App.Div. 356, resettled 44 
N.Y.S.2d 264, 266 App.Div. 948, af¬ 
firmed 69 N.E.2d 786, 293 N.Y. 881. 

2. Ind.—^Warner v. Warner, 10 N.E. 
2d 773, 104 Ind.App. 262. 

3. U.S.—Palmer v. Miller, C.C.A.Mo., 
145 F.2d 926. 

64 C.J. p 1041 note 83. 

4. Mich —Gold V, Detroit United 
Ry., 193 N.W. 775, 223 Mich. 209. 

5. Ga.—Elliott V. Floyd, 69 S.E.2d 
620, 86 Ga.App. 416. 

6. Ark.—St. Louis, etc., R. Co. v. 
Reed, 115 S.W. 160, 88 Ark. 468. 

64 C.J. p 1041 note 86. 

Tallnre to re-read all lABtractloiui 
held not error 

Ark.—John Hancock Mut. Life Ins. 
Co. V. Magers, 132 S.W.2d 841, 199 
Ark. 104. 

Cal,—Olson V. Standard Marine Ins. 
Co., 240 P.2d 379, 109 CaI,App.2d 
180. 

Oa.—Elliott V. Floyd, 69 S.E.2d 620, 
85 Ga.App. 416. 


7. Ark.—St. Louis, etc., R. Co. v. 
Reed, 115 S.W. 160, 88 Ark. 468. 

8. Conn.—Farguet v. De Sentl, 148 
A. 139, 110 Conn. 367. 

64 C.J. p 1041 note 88. 

Requisites and aufflclency: 

Of further instructions in criminal 
cases see Criminal Law { 1376. 
Of instructions generally see su¬ 
pra 19 323-378. 

FenulMive expository charge 

Where Jury asked court whether 
it would be contradictory to answer 
two successive special Issues "yes” 
and "no” respectively, answer that it 
would not be contradictory was a per¬ 
missive expository charge and not a 
prohibited general charge.—Dallas 
Ry. & Terminal Co. v. Starling, 110 
S.W.2d 667, 130 Tex. 379. 

Xnstniotloiu held Improper 

Cal.—Scott V. Renz, 164 P.2d 738, 67 
Cal.App.2d 428. 

Flo.—Paul V. Florida Cities Bus Co., 
200 So. 363, 146 Fla. 97. 

OKI.—Nichols V. Powell, 266 P.2d 721. 

9. Conn.—Marklavlcus v. L. E. Bun¬ 
nell Transp. Co„ 176 A- 914. 119 
Conn. 310. 

Ga.—Elliott V, Floyd, 69 S.E.2d 620, 
85 Ga.App. 416—General OH Co. v. 
Crowe, 187 S.E. 221, 64 Ga.App. 139 
—Shermer v. Crowe, 186 S.E. 224, 
63 Oa.App. 418—^Veazey v. Glover, 
171 S.E. 782, 47 Ga.App. 826. 

Minn.—Leebens v. Baker Co., 46 N.W. 

2d 791, 233 Minn. 119. 

N.Y.—Wertheim v. Oriskany St. Ga¬ 
rage. 9 N.Y.S.2d 19, 266 App.Div. 
886 . 

Tenn.—^Marlon Const. Co. v. Steeple- 
ton, 14 Tenn.App. 127. 

64 C.J. p 1041 note 89. 
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Xastmotloiui held proper 

(1) In general. 

U.S.—Herzlnger v. Standard Oil Co. 

of Cal., C.A.Nev., 190 F.2d 695. 
Minn.—Leebens v. Baker Co., 46 N.W. 

2d 791, 233 Minn. 119. 

Tex.—Burleson v. Morse, Clv.App., 
172 S.W. 2d 361, error refused— 
Federal Underwriters Exchange v. 
Carroll, Clv.App., 130 S.W.2d 1101. 
W.Va,—Carroll v. Petty, 2 S.B.2d 621, 
121 W.Va. 216, certiorari denied 
Fetty v. Carroll. 60 S.Ct. 85. 308 
U.S. 671, 84 L.Bd. 479. 

(2) Whore Jury returned and asked 
a question, the restatement of part of 
charge and the giving of an illustra¬ 
tion not subject to reasonable criti¬ 
cism did not constitute error.—Toc- 
chetti V. Cyril and Julia C. Johnson 
Memorial Hospital, 36 A.2d 381, 130 
Conn. 623. 

(3) Where Jury gave affirmative 

answer to trial Judge's question as to 
whether Judge's statements answered 
Jury's question, asking Judge to re¬ 
define the law of negligence and acci¬ 
dent, it was not error to fail to re¬ 
peat the charge on comparative neg¬ 
ligence.—Southeastern Greyhound 

Lines V. Durham. 8 S.E.2d 99, 62 Ga. 
App. 99. 

10. Mo.—Willmott V. Corrigan Con¬ 
sol. St. R. Co., 17 S.W. 490, 106 Mo. 
535. 

Xturtarnotloas held not •rroasoiui 

Ga.—Edwards v. Ford, 26 S.E.2d 306, 
69 Ga.App. 678. 

Mo.—Martin v. Lingle Refrigeration 
Co., 260 S.W.2d 662, 

N.D.—Hutchinson v. Kinzley, 262 N. 

W. 261, 68 N.D. 26, 98 A.L.R 1307. 
Pa.—Pascuccl v. Tori, Com.Pl., 2 Del. 
CO.L.J. 109, 64 York Leg.Rec. 72, 
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tions in conneciion with the supplemental instruc¬ 
tions, or it may simply give additional instruc- 
tions.ii During the receipt of additional instruc¬ 
tions statements by jurors indicating a possible 
misapprehension of instructions do not of them¬ 
selves make the instructions erroneous.l2 a trial 
judge’s repetition of language in the jury’s note 
requesting additional instructions has been held 
not prejudicial as resulting in undue emphasis with 
respect to the note.^^ 

Generally, any instruction which would have 
been proper in the first charge may be given as a 
supplemental instruction to a jury deliberating on 
a verdict.l^ Additional instructions should not 
result in the court invading the province of the 
jury,16 nor should the instructions permit the jury 
to go beyond their province.^6 Where supplemental 
instructions are found necessary and arc given by 
the court, the failure to instruct originally on the 
point has been held not error.^'^ Incorrect in¬ 
structions given in the original charge should be 
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corrected on a resubmission of the case,^® and an 
agreement by counsel at the time of the original 
charge that the jury might consider the case with¬ 
out a correction of the charge is not binding on the 
resubmission.i^ On a rereading of particular testi¬ 
mony requested by the jury, a statement by the 
court that there were other witnesses whose testi¬ 
mony in some parts was in conflict with the testi¬ 
mony read has been held not erroneous on the 
ground of no clear conflict where the testimony 
was not all one way and the statement was con¬ 
strued as merely cautionary.20 Additional instruc¬ 
tions which leave an incorrect impression as to 
the burden of proof arc improper.21 

As is the case with instructions originally given, 
additional instructions should not ignore or exclude 
from the consideration of the jury material issues 
covered by the instructions originally given. 22 So 
also, the supplemental charge should be limited to 
issues on which there is proof,22 or to issues which 


11. Neb —Hofrichter v. Kiewit-Con- 
<ion-Cunningham, 22 N,W.2d 703. 
147 Nob. 224, 164 A L.R. 1266. 
Ro-roadlng Instructions see supra 5 
476. 

13. Ga.—Davis v. Guffey, 27 S.E 2d 
689, 196 Ga. 816. 

Mich.—Izzo v, Weiss, 259 N.W. 296, 
270 Mich. 372. 

Ohio.—Glasco v. Mendelman, App., 68 
N.E.2d 94, reversed on other 
grounds 66 N.E.2d 210, 143 Ohio St. 
649. 

13. Ohio.—Feher v. Motor Exp., 
App., 68 N.E 2d 140. 

14. Neb.—Hofrichter v. Kiewit-Con- 
don-Cunningham, 22 N.W.2d 703, 
147 Neb. 224, 164 A.L.R. 1256. 

15. Ga.—^Veal v. Barber, 30 S.E.2d 
262, 197 Ga.. 656. 

▲xnouat of damaSM 
The colloauy between trial Judge 
and jurors who returned to court for 
an explanation of certain aspects of | 
the case did not disclose error, where 
trial judge told jurors that question 
of damages was solely within their 
province and that he could not dis¬ 
cuss matter or give any enlighten¬ 
ment on the subject, other than to 
re-read the instructions already giv¬ 
en.—Graham v. Griffin, 151 P.2d 879, 
66 Cal.App.2d 116. 

Zavtmotioxui bald proper 
Ga.—Southern Ry. Co. v. Taylor, 47 
S.E.2d 77, 76 Ga.App. 746. 

Tex.—Dallas Ry. & Terminal Co. v. 
Starling, 110 S.W.2d 657, 130 Tex. 
879—Texas Erap. Ins. Ass'n v. Hay¬ 
wood, Civ.App., 266 S.W.2d 499, re¬ 
versed on other grounds, Sup., 266 
B.W.2d 866. 


16. UR.—.Schutte & Kocrtlng Co. v. 
Fi.scher. DCI'a., 4 F.R.D. 11. 

Question of costs 

Where jury considering defendants’ 
counterclaim reported that they were 
all of one opinion that there should 
be no money awarded to defendants, 
court properly instructed Jury that 
they should return, a general verdict 
for plaintiff, and It would have been 
improper for court to have instructed 
Jury that they might find a nominal 
verdict for defendants—Schutte & 
Kocrtlng Co. v. Fischer, supra, 
▲pportloimieiit of damages 

Where jury returned to court room 
after they had retired to consider the 
case and inquired whether Jury 
should apportion damages between 
the three defendants involved In au¬ 
tomobile collision, trial court proper¬ 
ly instructed jury that if jury award¬ 
ed damages, verdict should be that 
Jury found for plaintiff against de¬ 
fendants or any combination of the 
defendants and assessed amount of 
damages at whatever amount Jury 
determined.—^Watt v. Combs, 12 So.2d 
I 189, 244 Ala. 31, 146 A.L,.R. 667, fol¬ 
lowed in 12 So.2d 197, 244 Ala 39. 

17. Conn.—Gilbert v. Lundgren Fuel 
Co., 69 A.2d 829, 136 Conn. 228. 

Cure of error in giving instructions 
see supra §§ 441—448. j 

18. U.S.—Broadley v. Union Ry. Co., 
C.C.A.Tenn., 132 F,2d 419. 

19. U.S.—Broadley v. Union Ry. Co., 
supra 

30. U.S.—Holcombe v. Buckland, C. 

C.A.W.Va., 130 F.2d 644. 

Restating evidence and reading min¬ 
utes of testimony see infra $$ 479, 
480. 


31. Wash.—Stanley v. Allen, 180 P. 

2d 90, 27 Wa.sh 2d 770. 

22. Mich.—^W'lggins v. Snow, 60 N.W. 

991, 89 Mich 476. 

tTasettled Issue 

In action for wrongfully entering 
on lands and removing timber there¬ 
from, where plaintiffs claimed title 
to part of land overlapping defend¬ 
ants’, the larger part of overlap by 
virtue of adverse possession and the 
smaller by prior patent, and defend¬ 
ants claimed the larger portion by 
virtue of prior patent and the small¬ 
er by agreement, court’s answer to 
questions of jury concerning how 
much timber had been cut on plain- 
I tiffs’ land, that largest amount was 
on the older patent, was equivalent 
to saying that the senior patent set¬ 
tled the question, and answer that 
court did not consider the agreement 
to have settled title, were error.—^No¬ 
lan v. Mimard, 195 S.W.2d 81, 302 Ky. 
540. 

23. Neb.—Kuhse v. Luther, 266 N.W. 

66, 130 Neb. 623. 

N.J.—Salvato v. New Jersey Asphalt 

& Paving Co . 60 A.2d 636, 135 N.J. 

Law 186. 

J^lmitliig Jury to issue 

Where only one question of negli¬ 
gence was submitted to jury in spe¬ 
cial verdict as to each party to ac¬ 
tion and that was whether at or Just 
before collision his vehicle was being 
operated on wrong side of street, and 
Jury inquired whether they could find 
that both plaintiff and defendant’s 
truck driver were guilty of negligence 
in operating their vehicles on. wrong 
side of street, instruction that Jury 
would have to answer one question 
“yes” and one “no” was proper.— 
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are tendered by the pleadings,24 and it has been 
held that after submission of the cause an addi¬ 
tional instruction should not be given which goes 
so far as to be another full, complete, and different 
charge on any of the material questions involved 
in the issues of the case.^^ Although categorical 
answers may properly be given without reinstruc¬ 
tion or elaboration,26 the court may,27 and should,28 
where it appears that more than a categorical an¬ 
swer is necessary to keep the issues to be decided 
correctly before the minds of the jury, give in¬ 
structions beyond those necessary directly to an¬ 
swer the questions or requests of the jury; but, in 
answering the jury's request for further instruc¬ 
tions, it is not necessary for the court again to 
charge them on all the elements in the case.29 

While it is error to give an unresponsive answer 
to the jury’s request for further instructions which 
tends to confuse the jury, 30 the court need not 
test the meaning of a jury’s inquiry for further 
instructions by strict rules of construction,®^ but 
may consider and answer the question according to 
the meaning obviously intended.®® If a further 
instruction adequately deals with the only material 
point in the case, it will be presumed that it fully 
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answered the jury’s request for further instruc¬ 
tions, if it is not affirmatively made to appear that 
the jury sought instruction on some other point.®® 
The fact that the court misunderstands the request 
of the jury and gives an unresponsive answer will 
not be considered as an erroneous refusal to an¬ 
swer the request where the complaining party fails 
to call the attention of the court to the matter so 
as to give an opportunity to correct the misappre¬ 
hension and an unresponsive answer to the 
jury’s inquiry is not improper where the question 
cannot properly be answered directly without in¬ 
jecting into the case an issue not raised by the par¬ 
ties.®® 

Necessity that instructions be written or made 
part of record. Where instructions are required to 
be given in writing or made part of the record, and 
further instructions are given, these instructions 
must also be in writing,®® or reported and recorded 
by the court stenographer,unless, as may be done, 
this requirement is waived.®® Statutes requiring 
further or additional instructions to be in writing do 
not apply to all statements made by the court to 
the jury after submission of the cause.®® 


Czerniakowskl v. National Ice & Coal 
Co., 31 N.W.2d 166, 252 Wis. 112. 

S4. Ga.—Kerns v. Crawford, 179 S.E. 

854, 61 GaApp. 168. 

Wash.— Stanley v. Allen, 180 P.2d 
90, 27 Wash.2d 770. 

25. Utah.—Jenkins v. Stephens, 231 
P. 112, 64 Utah 307. 

64 C.J. p 1041 note 93. 

Jffaterlaa alteraHou 

In action for Injuries sustained In 
automobile collision, instruction, in 
response to request by jury, which 
permitted jury to answer issue as to 
time when brakes were first applied 
and also as to time of actual collision, 
whereas issue as originally submit¬ 
ted required but a single answer, was 
error as a material alteration in the 
nature of an unauthorized general 
charge.—Carter v. Lindeman, Tex. 
Civ.App., Ill S.W.2d 318. 

IxLStnictloa Reid proper 

Tex.—Pfeuffer v. Haas, Civ.App., 66 
S.W,2d 111, error dismissed. 

26. Colo.—Schlesinger v. Miller, 62 
P.2d 402, 97 Colo. 583. 

N.Y.—Flagg V. Provan, 98 N.Y.S.2d 
593, 277 App.Div. 207. 

R.I.—Ashton V. Higgins, 96 A.2d 632, 

27. N.D.—Hutchinson v. Klnzley, 
262 N.W. 251, 66 N.D. 25, 98 A.L.R. 
1307. 

Ohio.—^Langdon v. Cincinnati St. By. 
Co., 62 N.E.2d 380, 75 Ohio App. 

482. 


B.I.—Tanguay v, Warwick Chemical 
Co.. 173 A. 640, 54 B.I. 445. 

64 C.J. p 1041 note 94. 

28. Vt.—Paine & Slocum v. Hutch- 
ine, 49 Vt. 314. 

29. U.S.—^Valley Shoe Corp. v. Stout, 
C.C.A.MO., 98 F.2d 614. 

Ohio.—Scheu v. Scheu, 64 N.E.2d 334, 
77 Ohio App. 510. 

Okl.—City of Altus v. Wise, 143 P.2d 
128, 193 Okl. 288. 

Pa.—Backus v. Philadelphia Bapld 
Transit Co., 117 A. 336, 273 Pa. 688. 
XiMtractlons held proper 

In tenant’s action for damage caus¬ 
ed by leak in store roof, where jury 
found that tenant had called atten¬ 
tion to need for repairs, end asked 
whether landlord’s agreement to re¬ 
pair, by which the jury plainly meant 
a gratuitous undertaking, constituted 
a contract, the judge properly an¬ 
swered that it did not, and it was not 
necessary for him to repeat former 
instructions, or to discuss the evi¬ 
dence.—Blood V. Dewey, 60 N.E.2d 
347, 318 Moss. 79. 

30 . N.C.—Hoke v. Atlantic Grey¬ 
hound Corp., 40 S.E 2d 345, 226 N.C. 
692. 

Ohio.—Sorna v. Village of Maple 
Heights, 159 N.E. 678, 26 Ohio App. 
408. 

Pa—Cianchetti v. Whitley Homes, 
Inc., Com.Pl., 38 Del.Co. 337, 66 
York Leg.Rec. 108. 

31. N.H.—Tetreault v. Gould, 138 A. 
644, 83 N.H. 99. 
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32. N.H.—Tetreault v. Gould, supra. 
64 C.J. P 1042 note 99. 

33. Mich.—^Herbstreit V, Beckwith, 
35 Mich. 93. 

34. N.Y.—Boeklen v. Hardenbergh, 
60 N.Y. 8. 

35. Ga,—Citizens’ & Southern Bank 
V. Selgler, 146 S.E. 485, 167 Ga. 667. 

36. Mo.—Boyd v. Pennewell, App., 
78 S.W.2d 456. 

64 C.J. p 1042 note 4 . 

37. R.I.—Macchla v. Ducharme, 117 
A. 651, 44 R.I. 418. 

Failnra to oomplr hold error 

Where written instructions had not 
been waived or oral instructions con¬ 
sented to and main charge to jury 
was In writing, giving further in¬ 
structions orally at request of jury 
after retirement and not In the pres¬ 
ence of the parties or counsel consti¬ 
tuted error, regardless of whether 
counsel for both parties had agreed 
that further Instructions might be 
given in their absence, particularly 
where record failed to disclose com¬ 
pliance with statutory requirement 
that oral Instructions be taken down 
by court reporter and typewritten at 
length.—^Ackerman v. Fischer, N.D., 
64 N.W.2d 734. 

38. Wis.—McMahon v, Eau Claire 
Water Works Co., 70 N.W. 829, 95 
Wis. 640. 

64 C.J. p 1042 note 6. 

39. Okl.—^Kahan v. Pure Oil Co., i8 
P.2d 894, 186 Okl. 493. 

64 C.J. p 1042 note 7. 
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Presentment or submission to attorneys. A stat¬ 
ute requiring that the original instructions be sub¬ 
mitted to counsel on both sides before being read 
to the jury has been held to have no application to 
additional instructions given after submission of 
the case;40 but there is also authority to the con- 
trary.41 Where the additional instructions were 
submitted to, and approved by, the attorneys, the 
instructions have been held proper.** 

§ 478. -Necessity That Instructions be 

Given in Open Court and in Presence 
of Counsel or Parties 

In accordance with the general rule that all communi¬ 
cations between court and Jury must be in open court, 
additional or supplemental Instructions should be so giv¬ 
en, unless counsel agree otherwise; however, there is a 
split of authority as to the necessity for the presence of 
counsel in the court and the necessity for making an 
attempt to secure their presence. 

In accordance with the general rule that all com¬ 
munications between court and jury must be in open 


89 C.J.S. 

court, additional or supplemental instructions should 
be given in such manner,** unless counsel agree 
otherwise.** Consequently, it is generally held 
that, if counsel have not consented thereto, it is 
improper for the judge, in the absence of counsel, 
to go into the jury room and give further instruc¬ 
tions,*5 or to send the further instructions to the 
jury room with another.*® According to some cases, 
however, error in failing to give the instructions in 
open court is not ground for reversal if it is ap¬ 
parent that no prejudice resulted;*'^ but there is 
clearly ground for reversal if there is any uncer¬ 
tainty as to the contents of instructions privately 
communicated to the jury.*® 

With respect to the necessity for the presence of 
counsel, the rule sustained by one line of decisions 
is to the effect that, if the further instructions are 
given in open court, it is not error to give them 
in the absence of counsel and without making an 
attempt to secure their presence.*® However, in 


Where ieeuee not defined 

A verdict-urging Instruction did 
not dcflno the Issues In the case so 
that it was required to be In writing, 
where the court simply repeated what 
Issues the jury were required to de¬ 
cide as they were set forth In the 
written Instructions, and the instruc¬ 
tion was simply a cautionary In¬ 
struction for the Jury to agree If the 
Jury could properly do so.—In re 
Cocklin's Estate, 6 N.W.2d 677, 232 
Iowa 266. 

Oral IntrtruotioiL on xuaxlmtun counsel 

Tee 

In action against railroad for inju¬ 
ries under Federal Employers* Liabil¬ 
ity Act, trial court properly orally 
answeredi inquiry addressed to court 
by jury after Jury had retired to de¬ 
liberate as to what the maximum fee 
or percentage basis allowed by the 
law to plaintiff’s counsel was.— 
Counts V. Thompson, 222 S.W.2d 487, 
369 Mo. 486. 

Admonitory ixurtruotlonji 

An oral remark by court to Jury, 
that they should wholly disregard the 
statements made to them by one who 
had Intruded in the Jury room, was 
not a Violation of the statute requir¬ 
ing further instructions to the Jury 
to be given in writing, since it was 
merely admonitory and a reiteration 
of instructions already given to deter¬ 
mine issues solely from evidence in¬ 
troduced.—Bell V. New Jersey Ins. 
Co.. Tex.Civ.App., 120 S.W.2d 610. 
Advice on Juror’s atatods 

Abstract advice by trial court after 
case was submitted to jury concern¬ 
ing proper and improper mental atti¬ 
tude for a juror to assume toward a 
matter submitted to be acted on by 
him which did not touch on material 


matters In issue was not within pur¬ 
view of statute requiring all instruc¬ 
tions to be written and submitted to 
counsel on each side.—Lennox, by 
Rose V. White. 54 S.E.2d 8, 133 W.Vo, 
1, 26 A.L.R2d 437. 

40. Iowa.—Garden v. Moore, 166 N. 
W. 410, 174 Iowa 376. 

41. Tex.—Thompson v. Caldwell, 
Civ.App., 22 S.W.2d 720, affirmed, 
Com.App., 36 S.W.2d 999. 

64 C.J. p 1042 note 9. 

42. Ill —Taylor v. City of Berwyn, 
22 N.E.2d 930, 372 Ill. 124. 

43. Mo.—Boyd v. Pennewell, App., 
78 S.W.2d 456. 

N.J.—Leonard's of Plainfield v. Dy- 
bas. 31 A 2d 496, 130 N.J.Law 135. 
N.Y.—Gundersen v. All America Com¬ 
merce Corp., 90 N.Y.S.2d 3, 276 App. 
Dlv, 672, reargument denied 92 N. 
Y.S.2d 310. 276 App.Div. 1035. 

Wis.—^Wiedenhaupt v. Hoelzel, 36 N. 

W.2d 207, 254 Wis. 39. 

Sams formality as original instruc¬ 
tions 

Where additional Instructions ere 
given to a jury after the jury have 
deliberated for some time and ere ' 
unable to agree, the jury should be 
brought before the court in a body, 
and the additional instruction should 
be given with the same formality as 
the original instructions.—^Hofrlch- 
ter V. Klewit-Condon-Cunninghom, 22 
N.W.2d 703, 147 Neb. 224, 164 A.L.R. 
1256. 

44. N.Y.—Gundersen v. All America 
Commerce Corp., 90 N.Y.S.2d 3, 276 
App.Div. 572, reargument denied 92 
NY.S.2d 310, 275 App.Div. 1035. 

45. N.J.—Leonard’s of Plainfield v. 
Dybaa, 31 A.2d 496, 130 N.J.Law 
136. 


Tex.—Reynolds v. Sandel, Civ.App , 
142 S.W.2d 627. 

64 C.J. p 1042 note 12. 

Necessity that original instructions 
be given in open court and in pres¬ 
ence of counsel see supra § 626. 

46. Tex.—Meinecke v. Fidelity Inv. 
Co.. Civ.App, 62 S.W.2d 623. error 
refused. 

64 C.J. p 1042 note 13. 

Court stenographer 
It was error for trial court, over 
objections of counsel for plaintiff, to 
direct court stenographer to go Into 
Jury room and read portion of charge 
relating to the responsibility of de¬ 
fendant.—Jones V. S. T. Palay Textile 
Corp., 110 N.Y.S.2d 170, 279 App.Div. 
337. 

Bailiff 

Action of trial Judge in giving to 
bailiff, without summoning counsel, 
the instructions opened to the one 
which Jury had requested be reread 
to them, and in instructing bailiff to 
tell foreman to read that Instruction 
was highly irregular.—Lewis v. 
Southern Pac. Co., 220 P,2d 431, 98 
Cal.App.2d 358. 

47. Mich.— Corpus Juris quoted lu 

Hillsdale Hi-Speod Co. v. Hicks, 47 
N.W.2d 662, 664, 830 Mich, 371. 
64 C.J. p 1043 note 14. 

48. Mich.— Corpus Juris quoted tu 
Hillsdale Hi-Speed Co. v. Hicks, 47 
N.W.2d 662, 330 Mich, 371. 

N.Y.—Jones v. S. T. Palay Textile 
Corp., 110 N.T.S.2d 170, 279 App. 
Div. 337. 

Pa.—Sommer v. Huber, 38 A. 696, 183 
Pa. 162. 

49. Minn.—Shockman v. Union 
Transfer Co„ 19 N.W.2d 812, 220 
Minn. 384. 
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a considerable number of jurisdictions it is well 
settled, sometimes by statute^o or rule of practice,®^ 
that it is error to give further instructions in the 
absence of, or without notice to, the parties or their 
counsel.This latter rule is usually held not to 
apply if a reasonable attempt has been made to 
notify counsel or procure their attendance,^^ if an 
attempt to procure their attendance would be im¬ 
practicable,'*^ if the right to be present is waived by 
counsel voluntarily absenting themselves from the 
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place of trial,or if it is clearly apparent that 
no prejudice has resulted to the complaining par- 

ty.66 

Statements which simply direct the jury as to 
the proper way to make up their verdict,which 
merely urge the jury to agree,B8 which instruct the 
jury that they should answer such issues as they 
can agree on,^^ which admonish the jury to de¬ 
liberate orderly,or v/hich merely answer the 


NH.—Daniels v. Barker, 200 A- 410, 
89 N.H. 416. 

N.J.—Palestroni v. Jacobs, 77 A.2d 
183. 10 N J.Super. 266—Salvato v. 
New Jersey Asphalt & Paving Co., 
60 A.2d 636, 136 N.J.Law 186— 
Leonard’s of Plainfield v, Dybas, 31 
A,2d 496, 130 N.J.Law 136, 

N.C.—Burns v. North State Laundry, 
167 S E. 573, 204 N.C. 145. 

Pa.—Miller v. Stauffer, Com.PL, 37 
Berks Co, 247—Gush v. Darkus, 
Com PL, 27 Erie Co. 1. 

64 C.J. p 1043 note 16. 

Blscnssioii later read to oonnsel 
Fact that court called jury from 
deliberations and, when asked ques¬ 
tion by juror, dlsousaod phase of case 
troubling juror, in absence of liti¬ 
gants and counsel, was held not er¬ 
ror, where discussion was later read 
to coun.'^el.—'Silverstein v. Schneider, 
164 A. 480, 110 N.J.Law 239. 

50. Ohio—Toledo Edison Co. v. Tul- 
lls, 1 N.E 2d 324. 61 Ohio APP. 417. 
Tex.—Corpus Juris oltsd tu Scroggs 
V. Morgan, 130 S W 2d 283. 285. 133 
Tex 681—Port Worth Structural 
.Steel Co. V. Oriffln, Civ.App., 63 
S.W.2d 887. 

64 C.J p 1043 note 17. 

Statute held mandatory 

(1) The statute providing that 

where information with respect to 
any point of law arising in a case is 
given to the jurors after they have 
retired for deliberation, such informa¬ 
tion must be given in the presence of 
or after notice to the parties or 1 
counsel, is mandatory.—^Ferderer v. ' 
Northern Pac. By. Co„ 26 N.W.2d 
236, 75 N.D. 139. j 

(2) Under statute pertaining to ad¬ 
ditional instructions which may be 
given to jury after their retirement, 
it is mandatory that the jury in a 
body should come into court and there 
receive from the judge further in¬ 
structions and that reasonable oppor¬ 
tunity should be afforded parties or 
their counsel to be present when such 
instructions are given.—Scroggs v. 
Morgan, 130 S.W,2d 283, 133 Tex. 681. 
Bl. R.I.—Macchia v. Ducharme, 117 

A. 661, 44 R.I. 418. 

64 C.J. p 1044 note 18. 

Prior to rule it was held that send¬ 
ing for counsel before giving further 
instructions was a favor or courtesy 


and not a duty.—^Alexander Bros, v 
Gardiner, 14 R.I. 16. 

52. U.S.—Parfet v, Kansas City Life 
Ins. Co.. C.C.A.C 0 I 0 ., 128 P.2d 361. 
certiorari denied 63 S.Ct. 60, 317 
U.S. 664, 87 L.Ed. 626, 

Mo.—Boyd V. Pennewell, App., 78 S. 
W.2d 466. 

N.Y.—Gundersen v. All America Com- 
I merce Corp., 90 N,Y.S.2d 3, 275 
App Dlv. 672, reargument denied 92 
N.Y.S.2d 310, 276 App.Div. 1036. 

64 C.J. p 1044 note 19. 

Good faith Immaterial 

An instruction during counsel’s 
absence in answer to jury’s reque.‘<t 
after retiring for deliberation that 
they could award plaintiff definite 
amounts for loss of wages and per¬ 
sonal injuries, if damages were al¬ 
lowed, was erroneous, even though 
given in good faith.—^White v. Has* 
burgh, Mo.App., 124 S.W,2d 660, 
Obargs after separatioii for night 
Verdict was irregular where, after 
sealed verdict had been ordered and 
Jury were permitted to separate for 
night after they had disagreed, court 
further charged Jury on following 
morning in absence of defendant and 
his counsel.—Schattner v, Heriman, 
285 N.Y.S. 343, 247 App.Div. 730. 

Waiver by parties of right to be 
present when verdict was taken could 
not be construed to authorize trial 
judge, in absence of the parties and 
their counsel and without notice to 
them, to send instructions in writing 
to the Jury pursuant to inquiry by 
them after they hod retired from 
courtroom and while they were in ju¬ 
ry room deliberating on their ver¬ 
dict.—Arrington v. Robertson, C.C.A. 
Pa„ 114 P.2d 821. 

63. Mo.—McPherson v. St. Louis, 
etc., R, Co., 10 S.W. 846. 97 Mo. 
263. 1 

64 C.J. p 1044 note 20. 

54. Ala.—^Pettus v. Louisville & N. 

R. Co., 106 So. 807, 214 Ala. 187. 
N.Y.—^Wiggins V. Downer, 67 How. 
Pr, 66. 

56. U.S.—Arrington v. Robertson, C, 
C.A.Pa., 114 F.2d 821. 

Tex.—Pantazls v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 162 S.W.2d 
1018, error dismissed. 

64 C.J. p 1044 note 22. 
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r Oooiisel’f responsibility to be In at¬ 
tendance 

I Where Jury retired and agreed on 
I verdict for plaintiff, but returned into 
court to Inquire whether they should 
themselves compute the interest, and 
the court after directing clerk to 
make a search for defendant’s coun¬ 
sel learned that he had left the court¬ 
house, failure to wait until presence 
of defendant’s counsel should be ob¬ 
tained, before instructing Jury that 
they should compute the Interest if 
intere.st was to be allowed, was not 
error, since it was counsel's primary 
responsibility to be in attendance un¬ 
til the case was concluded.—Meyer v. 
Dublnsky Realty Co., Mo.App., 133 S. 
W.2d 1106. 

Belaying progress of trial 

Where counsel is voluntarily absent 
from courtroom when Jury Inquires 
about answering questions submitted 
to them, he waives his right to b« 
present, and it is not incumbent on 
court to delay progress of trial until 
counsel can be located and advised 
of the answers returned before in¬ 
struction to answer all questions is 
given.—Maryland Casualty Co. v. 
Gideon, Tex.Clv.App., 213 S.W.2d 848. 

56. Cal.—Lewis v. Southern Pac. Co., 
220 P.2d 431, 98 CaLApp.2d 368. 
Mo.—White v. Hasburgh. APP., 124 
S.W.2d 660. 

64 C.J. p 1044 note 23. 

67. Colo.—Tilley v. Montelius Plano 
Co.. 61 P. 483, 16 Colo-App. 204. 

64 C.J. p 1044 note 24. 

58. N.Y.—Hand v. Hill, 8 N.Y.S.2d 
664, 265 App.Div. 1016. 

64 C.J. p 1044 note 26. 

69. Tex.—Pantazls v. Dallas Ry, & 
Terminal Co., Civ.App., 162 S.W,2d 
1018, error dismissed—Varn v. Gon¬ 
zales, Civ.App., 193 S.W. 1132. 

60 . Nolam la Jury room 

Recalling jury after retirement, on 
hearing noise In jury room, to admon¬ 
ish Jury that their deliberations 
should be orderly, was held proper, 
although neither litigants nor coun¬ 
sel were present.—Silverstein v. 
Schneider, 164 A. 480, 110 N.J.Law 
239. 
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jury’s inquiry as to whether any of the testimony 
of a certain witness had been stricken,®^ are not 
instructions on any point of law within the meaning 


89 C.J.S. 

of a statute requiring instructions on any point of 
law to be given in the presence of, or after notice 
to, the parties or their counsel. 


E. RESTATING EVIDENCE AND READING MINUTES OF TESTIMONY OR 
ALLEGATIONS OF PLEADINGS TO JURY 


§ 479. In General 

It Is generally held, sometimes under statutory au¬ 
thority, that where the Jury after retirement return to 
the court with a request for information as to which 
they are in doubt, the trial court may, in its discretion, 
permit the Jury to rehear the testimony of a witness, 
or have the notes or minutes of the evidence on that 
point read to the Jury, or recapitulate the testimony. 

The trial court may, in its discretion, permit the 
court stenographer to read excerpts from the evi¬ 
dence to the jury before they retire,*62 and where 
counsel for a party, in his argument to the jury, 
makes an erroneous assertion as to what a witness 
has testified to, it is error for the court to refuse 
opposing counsel’s request to have the testimony of 


that witness read to the jury.®^ While there is some 
authority to the effect that notes or minutes of the 
evidence cannot be read to the jury, after they have 
retired,®^ unless with the consent, or at the request, 
of the parties,it is generally held, sometimes 
under statutory authority,®® that, where the jury 
after retirement return to court with a request for 
information as to the evidence on an important 
point as to which they are in doubt, the trial court 
may, in its discretion, permit the jury to rehear the 
testimony of a witness,®'^ or have the notes or 
minutes of the evidence on that point read to the 
jury,®® or recapitulate the testimony,®® even with- 


61. Iowa.—^Kenwood Lumber Co. v. 
Armstrong. 198 N.W. 521, 197 Iowa 
1239. 

63. Ala.—Landers v. Hayes, 72 So. 
106, 196 Ala. 633, 

63. Conn.—Carrano v. Hutt, 105 A. 
323, 93 Conn. 106. 

64. Colo.—^Hersey v, Tully, 44 P. 854, 
8 Colo.App. 110. 

64 C.J. p 1045 note 30, 

65. Mo,—Isreal v. Fanchon & Mar¬ 
co, App., 68 S.W,2d 774. 

64 C.J. p 1045 note 31. 

Necessity for timely objection, and 
waiver of objections see Infra S 
483. 

66. Neb.—Shlers v. Cowgill, 69 N.W. 
2d 407, 167 Neb. 265. 

64 C.J. p 1046 note 32. 

AppUoatioa to deposltioas 

Under statute providing that, if 
disagreement arises between the ju¬ 
rors as to any part of the “testimo¬ 
ny,” the court may give jurors its 
recollection thereon or cause stenog¬ 
rapher to read from the record after 
notice to parties or their counsel. 
Quoted word Includes testimony giv¬ 
en by deposition.—^Wilson v, Okla¬ 
homa Ry. Co.. 248 P.2d 1014, 207 Okl. 
204. 

Statata to ha intarpxetad broadly 

The statute providing that after 
jurors retire to deliberate, if they 
disagree as to the testimony, they 
may request olflcer m charge to con¬ 
duct them to the court, which shall 
give information sought on matters 
of law, and also, in presence of, or 
after notice to, parties or their coun¬ 
sel, may state its recollection of the 
testimony on a disputed point, should 
be interpreted broadly.—Hubbuch v. 
City of Sprlngfleld, 26 N.E.2d 773, 63 


Ohio App. 329, appeal dismissed 23 
N.E.2d 949, 136 Ohio St. 124. 

67. Ky.—^Pulton Towboat Co. v. Pen¬ 
dergrass. 16 Ky.L. 208. 

N.Y.—Blackley v. Sheldon, 7 Johns. 
32. 

68. Conn.—Coy v. Town of Milford, 
12 A.2d 641, 126 Conn. 484. 

Fla,—Florida Power & Light Co. v. 

Robinson. 68 So.2d 406. 

N.J.—Higgins v. Polk, 103 A.2d 1, 14 
N.J. 490. 

Ohio.—^Kleinhans v. American Gauge 
Co., 80 N.E.2d 626, 83 Ohio App. 
463. 

Wis.—Patterson v. Phillips, 266 N.W. 

624, 216 Wls. 166. 

64 C.J. p 1046 note 34. 

Discretioa 

(1) Whether jury, after retirement, 
may, on their request, have particu¬ 
lar portion of evidence read to them, 
is within discretion of trial court.— 
Nixon V. Shaver, 176 S.E. 849, 116 W. 
Va, 469. 

(2) Where all parties and attorneys 
were present when Jury requested 
that testimony be reviewed but rec¬ 
ord did not show that either of the 
parties consented or objected to the 
request, trial court was not required 
to grant the Jury’s request and re¬ 
quire the reporter to read the tes¬ 
timony.—Small V., Wegner, Mo., 267 
S.W.2d 26. 

Praotloe not to he enoonraged 

The practice of allowing an official 
stenographer to read to jury his notes 
of the testimony of a witness, on re¬ 
quest made by a Jury which is al¬ 
legedly In disagreement as to such 
witness’ testimony, should not be en¬ 
couraged.—Shiers v. Cowgill, 59 N.W. 
2d 407, 157 Neb. 266. 
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69. Mo.—^Wallrath v. Bohnenkamp, 

70 S.W. 1112, 97 Mo.App. 242. 

64 C.J, p 1046 note 35. 

Judge’s recollection or transcript 

(1) If the judge has a clear recol¬ 
lection of the testimony in dispute he 
may, on request of the Jury, give it to 
them orally from the bench, the ste¬ 
nographer at the same time taking 
down what is said in shorthand, but 
if he does not desire or Is not in a po¬ 
sition to follow that course he should 
require the stenographer to furnish 
him with a transcript of the testimo¬ 
ny in dispute duly certified as cor¬ 
rect and thi.s he must read to the ju¬ 
ry.—Pllgeram v. Haas, 167 P,2d 339, 
118 Mont. 431. 

(2) Where jury. In. disagreement 
over testimony of a witness, request¬ 
ed the testimony of such witness, 
whether judge would recollect tes¬ 
timony for jury or would direct offi¬ 
cial stenographic reporter to read 
such testimony was matter within 
discretion of trial court.—Shlers v. 
Cowgill, 69 N,W.2d 407, 167 Neb. 
265. 

(3) The reading by the official re¬ 
porter of testimony of a witness ex¬ 
amined on the trial is within spirit if 
not within letter of statute authoriz¬ 
ing jury to request to be taken to 
court where court may give its rec¬ 
ollection as to testimony about which 
Jury is in disagreement, since steno¬ 
graphic reporter's notes of the testi¬ 
mony are likely to be more accurate 
than judge’s recollection of what was 
testified to.—Shiers v. Cowgill, supra. 

(4) In action on contract, refusal 
to read to jury, after retirement, por¬ 
tion of testimony requested was held 
not error, where court gave Instruc¬ 
tions on its own recollection of the 
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out the consent of the parties^® 

Testimony should not be read, however, merely 
because the jurors desire to have their memory 
refreshed.'^^ If there is no statute requiring it to 
be given, the court may, in its discretion, properly 
refuse the jury’s request for information as to the 
evidence,72 although it has been held that a denial 
of a proper request for a rereading of testimony is 

error.73 

While it is not error for the court, on its own 
motion, to have read the testimony of another wit¬ 
ness on the same point after the reading of the 
particular testimony requested by the jury is com- 
pleted,^^ and it is said to be the better practice to 
have all the evidence on a point stated,75 the court, 
if it does not abuse its discretion, may state or 
have read only part of the testimony on a given 
point and it has been held that the court may 
have the direct testimony of the witness read, and at 
the same time refuse to have the testimony on 
cross-examination read as requested by counscl,77 
or may properly order the reading of the evidence 
discontinued when the jury announce that they have 
heard all they desire and the testimony of the 
witness on the point with which the jury are con¬ 
cerned may be read without reading the entire testi¬ 


mony of the witness.7® It has been held not an 
abuse of discretion for the court, where the jury, 
at their request and that of counsel, are brought in 
to hear the testimony of several witnesses read, to 
have the testimony of only one witness read and 
then state the substance of the testimony of the 
remaining witnesses.^® 

Reading allegations of pleadings. It is not er¬ 
ror for the judge to read, at a juror’s request, the 
allegations of the complaint relating to the amount 
of damages claimed where the judge at the same 
time advises the jury that such allegations are de- 
nied.81 

§ 480. Necessity for Presence of Counsel 

Although there is authority to the contrary, the rule 
generally formulated Is that evidence should be read or 
restated only In the presence of, or after notice to, 
counsel. 

Although there is authority to the contrary,82 
the rule generally formulated, sometimes by virtue 
of statutc,82 is that the evidence should be read or 
restated only in the presence of, or after notice to, 
counsel ;84 and noncompliance with this rule is 
reversible error,85 unless it is clear that a correct 
verdict was rendered and no prejudice resulted.86 


testimony, and foreman stated this 
answered the jury’s difflcully.—^Mc- 
Peek V. Shafer, 183 A. 80. 120 Pa.Su- 
per. 425, 

70. Minn.—Bonderson v. Hovde, 184 
N.W, 863, 150 Minn. 176. 

71. Colo—I'airbanks, Morse & Co v. 
Weeber, 62 P.2d 368, 15 Colo.App. 
268, 

Mont.—Pllgeram v. Haas, 167 P.2d 
339, 118 Mont. 431. 

Utah,—Jenkins v. Stephens, 231 P. 
112, 64 Utah 307. 

72. Fla.—Florida Power & Light Co. 
V. Robinson, 68 So.2d 406. 

Ga.—Metropolitan Life Ins, Co. v. 

Smith, 181 S.E. 804, 61 Ga.App. 862. 
Hawaii.—Medeiros v. Udell, 34 Ha¬ 
waii 632. 

N.J.—Higgins V. Polk, 103 A.2d 1. 14 
N.J. 490. 

Tex.—Standard Supply & Hardware 
Co. V. Christian-Carpenter Drilling 
Co., CIv.App., 183 S.W,2d 657, error 
refused. 

Wis.—Patterson v. Phillips, 266 N.W. 

624, 216 Wis. 166. 

64 C.J. P 1045 note 37, 

73. Cal.—James v. Key System 
Transit Lines, App., 270 P.2d 116, 

W.Va.—Nixon v. Shaver, 176 S.E. 

849, 115 W.Va. 469. 

SvldeiLt ooafiutioa of Juror* 

Where Jurors, after deliberating for 


about two hours, in an unusual acci¬ 
dent case involving novel Issues and 
resulting in evident uncertainty and 
confusion as to facts, asked to have 
reread plaintiff’s testimony and tes¬ 
timony of a defendant, denial of re¬ 
quest was error.—Kemer v. Surface 
Transp. Corp. of New York, 42 N.Y.S. 
2d 296, 266 App DIv. 366, resettled 44 
N.Y.S,2d 264, 266 App.Dlv. 948. af¬ 
firmed 69 NE.2d 786, 293 N.Y. 881. 
Failure to have reporter preseat 
Failure to have reporter present so 
as to comply with Jury’s request to 
have evidence read was held error.— 
Knipfer v. Shaw. 24G N.W. 328. 210 
Wis. 617. reheard 247 N.W. 320, 210 
Wis. 617, 

74. Vt.—Comstock’s Adm’r V. Ja¬ 
cobs, 84 A. 568, 86 Vt. 182. 

64 C.J p 1045 note 38. 

75 , Wis.—Byrne v. Smith, 24 Wis. 

68 . 

7e. Wis.—SalJaday v. DodgevUle, 66 
N.W. 696, 86 Wis. 318. 20 L.R.A. 
641—Byrne v. Smith, 24 Wis. 68. 

77, Tex.—^Texas Employers' Ins, 
Ass’n V. Pierce, Civ.App., 254 S.W. 
1019. 

64 C.J. p 1045 note 41. 

78. Cal.—^Duncau v. J. H. Corder & 
Son. 62 P.2d 1387. 18 Cal.App.2d 77. 

64 C.J. p 1045 note 42. 


78. Tex.—Texas & P. By. Co. v. Gui¬ 
dry, CIv.App., 9 S,W.2d 284—Amer¬ 
ican Nat. Bank of Wichita Palls v. 
Haggerton, Civ.App,, 260 S.W. 279. 
64 C.J. P 1045 note 43. 

80. Wis.—Salladay v. Dodgevllle, 65 
N.W. 696. 85 Wis. 318, 20 L.R.A. 
541. 

81. CaJ —IJncoln v. Williams, 6 P.2d 
663, 119 Cal.App. 498. 

Sending pleadings out with Jury see 
supra S 469. 

82. Mich.—Loose V. Deerfleld Tp,, 
153 N.W 913, 187 Mich. 206. 

B.I.—^Alexander Bros, v. Gardiner, 14 
R.I. 15. 

83. Okl.—Wilson V. Oklahoma Ry. 
Co., 248 P.2d 1014, 207 Okl, 204. 

Utah.—Jenkins v. Stephens, 231 P. 
112, 64 Utah 307. 

84. Ga—^Roberts v. Atlanta Consol. 
St. R. Co., 30 S.E, 966, 104 Ga. 806. 

64 C.J. p 1046 note 47. 

85. Mo.—Welsh v. Moti^jpolitan St. 
R, Co., 68 Mo.App. 528. 

Neb.—Bartell v. State. 68 N.W. 716, 
40 Neb, 232. 

64 C.J. p 1046 note 48. 

88 . Colo.—Slack v. Stephens, 76 P. 
741. 19 Colo.App. 638. 
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r. tJEGING OE COERCING AGREEMENT AND DISCHARGE OF JURY FOR FAILURE 

TO AGREE 


§ 481, Urging or Coercing Agreement 

a. In general 

b. Statements or acts regarded as proper 

and noncoercive 

C. Coercive or improper statements or 
acts 

a. In General 

When the Jury are unable to agree on a verdict, It Is 
within the discretionary power of the trial court to 
urge them to make an earnest effort to agree; however, 
it is well settled that they must be left free to act with, 
out any real or seeming coercion on the part of the court. 

When the jury are unable to agree on a verdict, 
it is within the discretionary power of the trial 
court to urge them to make an earnest effort to 
agree.87 Especially may this be done where, from 
the character of the issues and the evidence, there 
can be little toleration of obvious and unreasonable 
obstruction to an agreement.®^ However, while 
the jury may be urged to agree, it is now well set¬ 
tled that they must be left free to act without any 
real or seeming coercion on the part of the court,*^ 
or to feel that should they continue to disagree, they 
are not to be exposed to unreasonable inconvenience 
or to receive the animadversion of the court.^^ 


What amounts to improper coercion of a verdict 
by a trial court necessarily depends to a great ex¬ 
tent on the facts and circumstances of the par¬ 
ticular case and cannot be determined by any gen¬ 
eral or definite rule.®^ The ultimate test to deter¬ 
mine whether verdict-urging instructions are er¬ 
roneous is whether they force or help to force an 
agreement, or whether they merely start a new train 
of real deliberation ending the disagreement.^^ in 
urging the jury to agree on a verdict, the court 
should emphasize that it is not endeavoring to 
inject its ideas into the minds of the jurors and 
that by such instruction the court does not intend 
that any juror should surrender his own free will 
and judgment,and these ideas should be couched 
in language readily understood by the ordinary lay 
juror.®^ It is universally held to be error for the 
court, by words or acts, to threaten or attempt to 
coerce the jurors for the purpose of compelling them 
to render a verdict,although in early times co¬ 
ercive measures appear to have been resorted to in 
order to compel agreement.®® 

Coercive statements or remarks will vitiate the 
verdict where it appears probable that the jury were 
improperly influenced;®'^ but there will be no re- 


87. Ala.—Rutledge v. Brilliant Coal 
Co.. 22 So.2d 428, 247 Ala. 40. 

N.H.—Dunne v. Carey, 79 A.2d 842, 
97 N.H. 43. 

N.J.—Olivo V. Strand Engineering, 
105 A.2d 436, so N.J.Super. 644. 
N.Y.—Schrader v. Joseph H. Gert- 
ner, Jr., Inc., 126 N.r.S.2d 621, 282 
App.Dlv. 1064. 

Tenn.—Claiborne v. Solomon, 216 S. 

W 2d 339, 187 Tenn, 634. 

Wls.—Levandowskl v. Studey, 26 N. 

W.2d 69, 249 Wis. 421. 

64 C.J. p 1046 note 53. 

88 . Mo.—Falrgrieve v. Moberly, 29 
Mo.App. 141. 

88 . Ga.—Gaddy v. Harmon, 13 S.E. 
2d 367. 191 Ga. 663—White v. Ful¬ 
ton, 68 Ga. 511—Baker v. Augusta 
Veneer Co. 169 S.E. 264, 46 Ga. 
App. 768. 

N.J.—-In re Stern, 96 A.2d 693, 11 N.J. 
584. 

Okl.—Gulf, C. & S. F. Ry. Co. v. 

Smith, 270 P.2d 629. 

S.C.-~Boyd V. Maxwell, 2 S.E.2d 396, 
190 S.C. 103. 

A court may use rcaaoaahlc sneth- 

od* to bring about a verdict founded | 
on conscientious conviction, and. In a 
proper manner, impress on jurors | 
their duty to render such a verdict, 
but the methods of the court must not I 
take the character of a mandate, with 
penalties of both moral and physical I 


suffering for disobedience—^Welshlre 
v. Bruaw, 200 A. 67, 331 Pa, 392. 

90. Kan.—Corpus Juris quoted iu 
Moore v. Owens, 66 P.2d 86, 143 
Kan. 620. 

N.Y.—Green v. Telfair, 11 How.Pr. 
260. 

91. Mich.—Zeitz v. Mara, 287 N.W. 
418, 290 Mich. 161. 

W.Va.—Jans.sen v. Carolina Lumber 
Co., 73 S.E.2d 12. 

92. Iowa—Middle States Utilities 
Co. V. Incorporated Tel. Co., 271 N. 
W. 180, 222 Iowa 1276, 109 A.L.R. 
66 . 

93. Iowa.—Middle States Utilities 
Co. V. Incorporated Tel. Co., supra. 

94. Iowa,—Middle States Utility Co. 

V. Incorporated Tel. Co., supra, 

96. Cal.—Cook V. Los Angeles Ry. 

Corp„ 91 P.2d 118, 13 Cal.2d 691. 
Iowa.—Middle States Utilities Co. v. 
Incorporated Tel. Co., 271 N.W. 
180, 222 Iowa 1276. 109 A.L.R, 66. 
Mich.—Decker v. Schumacher, 19 N. 

W. 2d 466, 312 Mich. 6. 

64 C.J. p 1046 note 67. 

A court should uot unduly press a 
Jury to agree on a verdict, and in the 
use of any remarks deslgmed to im¬ 
press the desirability of reaching a 
verdict, the court should be careful 
to refrain from any expression of a 
coercive nature, or of a nature which 
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might possibly mislead the jury into 
an erroneous method of reaching a 
verdict.—Gaddy v. Harmon, 13 S.E.2d 
357, 191 Ga, 663—Alabama Great 

Southern Ry. Co. v. Daffron, 71 S.E. 
799, 136 Ga. 655. 

98. N..T.—In re Stern, 95 A.2d 692, 
11 N.J. 684. 

N.Y.—Wilkins V. Abbey, 6 N.Y.S.2d 
826, 168 Misc. 416. 

At common law, the custom was to 
leave the jury without food until 
they agreed, thus starving them Into 
I submission—Hart Bros. Co. v. Los 
Angeles County, 82 P.2d 221, 31 Cal. 

! App.2d Supp. 766. 

97. N.J.—In re Stern, 96 A.2d 693, 
11 N.J. 684. 

64 C.J. p 1047 note 69. 

By subordinate officer 

(1) Coercion or pressure applied 
on a jury by a subordinate officer of 
the court will invalidate the verdict 
where natural tendency of such mis¬ 
conduct is to Influence the jury in 
their deliberations —Wilkins v. Ab¬ 
bey, 6 N.Y.S.2d 826, 168 Misc. 416. 

(2) A tipstaff who Is in charge of 
Jury should not, without Instruc¬ 
tions from court, ask jurors how they 
stand, or make any remark whatever 
concerning their deliberations.—^Wel- 
shire v. Bruaw, 200 A. 67, 331 Pa. 
392. 
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versal where the evidence is of such character that 
the court might take the case from the jury and 
direct a verdict.98 The fact that the jury return 
with a verdict within a short while after being 
properly urged to agree by the court has no more 
tendency to show that somethng improper was said 
by the court than that the jury’s previous inability 
to agree has been due to giving the case due and 
thorough deliberation.^^ 

Urging jury to hasten verdict. If no prejudice 
appears probable, it is not reversible error because 
the court directs the jury to hasten in reaching their 
verdict,^ although remarks and admonitions such 
as will unduly hasten them in arriving at a verdict 
are improper.^ 

Time allowed to jury to deliberate. The period 
of time which shall be permitted to elapse before 
the jury are recalled and urged to agree rests 
largely in the discretion of the trial court which 
will not be interfered with if the time allowed the 
jury to deliberate is not unreasonably short.^ Thus, 
permitting a jury to deliberate for a period of time 
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is not improper as coercive merely because the pe¬ 
riod of deliberation is lengthy,^ especially where 
the issues are complicated and the testimony volu- 
minous.5 

Withdrawal of coercive remarks. Where remarks, 
which might be construed as of a coercive nature, 
are explicitly withdrawn, there is no available er¬ 
ror.* 

b. Statements or Acts Begarded as Proper and 
Noncoercive 

Many statements by the court urolng agreement have 
been held proper, including statements as to the desir¬ 
ability or importance of agreement, and that it is the duty 
of Jurors to argue with each other, listen to each other, 
and reconcile differences of opinion, if they can con¬ 
scientiously do so. 

Preliminary to urging the jury to agree the court 
may properly inquire of them the reasons for their 
failure to agree,and ask them if there is a prob¬ 
ability of their agreeing,* and in what proportion 
they are divided.^ The court may properly suggest 


98. U.S.—W. B. Grimes Dry-Goods 
Co. V. Malcolm, Ind.T., 58 P. 670, 7 
CCA 426. affirmed 17 S.Ct 158, 164 
U.S. 483, 41 L.Ed. B24. 

99. Pa.—Szabo v. Latshaw, Cona.Pl., 
4 Chest.Co. 274. 

S.C.—South Carolina Public Service 
Authority v. Spearwant Iilquidat- 
ing Co.. 13 S.E.2d 605, 196 S.C. 481 
—Terry v. Richardson, 116 S.B. 273, 
123 S.C. 319. 

Terdicts held aot coeroed 
N.Y.—Hill V. Edlnjfer, 121 N.T,S.2d 
126, 281 App.Dlv. 1052. 

Ohio.—Greenburg v, City of Steuben¬ 
ville, App., 72 N.E.2d 125. 

1. Ky.—Roach v. T. J. Moss Tie Co., 
71 S W. 2, 24 Ky-L. 1222. 

Statexueate held not ooerdve 
Where trial of actions for damages 
arising out of automobile collision 
was concluded on an afternoon pre¬ 
ceding a holiday which was followed 
by Saturday and Sunday, the court's 
apparent interest in having a verdict 
returned that evening, as indicated 
by his remarks accompanied by as¬ 
sertion that he did not want to force 
a verdict and that he wanted jury to 
have their time and attention to It, 
would not justify holding that jury 
was coerced .—Zaitz v. Mara, 287 N.W. 
418. 290 Mich. 161. 

a. Cal.—Cook V. Los Angeles Ry. 
Corp., 91 P.2d 118 , 13 Cal.2d 691. 

3. Ga.—Gambo v. F. M. Dugas & 
Son. 89 S.B. 679, 145 Ga. 614. 

64 C.J. p 1047 note 64. 

89 C.J.S.—9 


Length of deliberations generally see 
supra S 462. 

IHsoretloa not abused 
Where jury in personal Injury ac¬ 
tion had been in deliberation for over 
three and one-half hours at time 
judge recalled them to courtroom in 
presence of counsel for both parties 
and stated that he did not wish Ju¬ 
rors to state how they presently stood 
or why, but merely to reply whether 
they believed If given further time 
they would be able to agree on ver¬ 
dict. and consensus was that if given 
further time verdict could be agreed 
on, interrogation of jury for such 
purpose and return of jury for fur¬ 
ther deliberation disclosed no abuse 
of discretion.—^Hoffman v. St. Louis 
Public Service Co.. Mo., 266 S.W.2d 
736. 

4U Ill.—Menolascino v. Superior Felt 
& Bedding Co., 40 N.E.2d 813, 313 
Ill.App. 657. 

Length of time held not improper or 
usreagouable 

(1) Where case which had con¬ 
sumed nearly a week in trial was sub¬ 
mitted to jury at 4:10 P. M. and Jury j 
returned its verdict at 11:46 P. M., 
court did not err In failing to dis¬ 
charge jury after inability to reach 
verdict or to permit Jury to retire 
for sleep and rest, and the length of 
time for deliberation was held not 
unreasonable.—Miller v. Scandrett, 63 
N.E.2d 262, 326 Ill.App. 631. 

(2) In bank's action on guaranty 
contract executed by stockholders of 
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corporation Indebted to bank, fact 
that court required jury to remain to¬ 
gether for period of approximately 
forty-six hours Including two nights 
was not abuse of discretion as 
against contention that the verdict 
was not the free and voluntary action 
of Jury.—West Branch State Bank v. 
Farmers Union Exchange, 268 N.W. 
165, 221 Iowa 1382. 

5. Ill.—Menolascino v. Superior Felt 
& Bedding Co.. 40 N.B.2d 813, 313 
Ill.App. 667. 

6. Mass.—Prince v, Lowell Electric 
Light Corp., 87 N.B. 668, 201 Mass. 
276. 

7. U.S.—St. Louis, etc., R. Co. v. 
Bishard, Kan., 147 P. 496, 78 C.C.A. 
62 . 

64 C.J. p 1047 note 66. 

8. Ga.—Central R. Co. v. Neighbors, 
10 S.B. 116. 83 Ga 444. 

64 C.J. p 1047 note 67. 

Xrsual peraottee 

Usual practice Is for court to ask 
Jury collectively whether they can 
probably agree on verdict, looking to 
foreman to answer for jury.—Fore¬ 
man V. Texas Emp. Ins. Ass’n, 241 
S.W.2d 977. 160 Tex. 468, conformed 
to Texas Bmp. Ins. Ass’n v. Foreman, 
CIv.App., 262 S.W.2d 248. 

9- Go,—^Dalton Fruit & Produce Co. 
V. Puryear, 96 S.B. 344, 22 Oa.App. 
489. 

64 C.J. p 1047 note 68. 
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the desirability^® or importances^ of the jury reach¬ 
ing an agreement on a verdict, and state that it 
will send them back to reconsider the case and see 
if they can reach a verdict,S2 and in its discretion 
the court may in fact send the jury back,S3 even 
repeatedly,s^ for additional deliberation after they 
have reported their inability to agree. The court 
may properly inform the jury what percentage of 
them may bring in a verdict after the prescribed 

deliberation.s5 

Statements with respect to provisions for the 
care and comfort of the jury for the night are 


proper and not coercive.SS In urging them to agree 
the court may properly advise the jury that, while 
they should not surrender any conscientious opinion 
founded on the evidence,s^ it is their duty to argue 
with each other, listen to each other, reconcile their 
differences of opinion, and reach an agreement 
if they can conscientiously do so;S8 that they should 
lay aside all pride of judgment ;S9 that each juror 
should reexamine for himself the grounds of his 
opinion ;20 and that they should consider their dif¬ 
ferences in a spirit of fairness and candor, with 


10. Ark.—Kansas City Southern Ry. 
Co. v. Winter. 228 S.W.2d 1001. 217 
Ark. 148—McNew v. Wood, 163 S. 
W.2d 314, 204 Ark. 630. 

Ga—Baker v. Augu.‘ita Veneer Co., 
169 S.E. 264, 46 Ga.App. 768 
N.J.—In re Stern, 96 A.2d 693, 11 N.J, 
684. 

Pa.—Moran v. Gibbs People’s Service 
Stores, Com.Pl., 33 Luz Leg.Reg. 
246. 

S.C.—South Carolina Public Service 
Authority v. Spearwant Liauidating 
Co, 13 S.E2d 606, 196 S.C. 481— 
Dover v. liockhart Mills, C8 S.E 
626, 86 S.C. 229. 

64 C J. p 1047 note 69. 

11. Colo.—Peterson v. Rawalt, 36 P. 
2d 466, 96 Colo. 368. 

12. Cal.—Plsanl v. Martini, 22 P.2d 
804, 132 Cal.App. 269. 

D.C.—Collier v. Young, Mun.App., 94 
A.2d 645. 

Ga.^—Crawford v. Western & A. R. R., 
179 S.E. 862, 61 Ga.App. 160, 

64 C.J. p 1047 note 70. 

Statements beld proper 

(1) In processioning proceedings 
wherein three hours after jury re¬ 
tired court inquired of jury whether 
it was a question of law or fact 
which prevented their returning a 
verdict, and foreman replied that It 
seemed impossible that they would 
get together and judge remarked “I 
am going to let you gentlemen go 
out and see if you can’t make a ver¬ 
dict," trial court did not abu.so its 
discretion.—Davis v. Terrell, 28 S.E 
2d 690. 70 Ga.App. 478. 

(2) Where automobile collision 
case went to jury about 4:30 P. M. 
and about 3:00 P. M. on following day 
the jury reported disagreement and 
requested further explanation of term 
‘‘proximate cause," but the judge re¬ 
plied that ho could give no further 
instructions and made same reply to 
similar request about 6:30 P. M., the 
judge did not abuse his discretion In 
saying to jurors, ‘‘Suppose you all go 
back and try for the next hour to an¬ 
swer the questions,” and quoted 
words were not coercive.—Kinibriel 
Produce Co. v. Webster, Tex.Civ.App., 
185 S.W.2d 198, error refused. 


13. Okl —Kahan v. Pure Oil Co., 98 
P.2d 894, 186 Okl. 493. 

Ooercioa denied 

Act of trial court In ordering jury 
to continue deliberation and telling 
them that some Juries stayed until 
midnight after foreman advi.sed court 
that they were in disagreement, and 
that one of lady Jurons was ill, was 
not Improper as coercing a verdict, 
where jury had deliberated for only 
one hour and court specifically gave 
lady juror opportunity. If able, to try 
further deliberation but to report to 
court if she felt too ill to continue, 
and where all jurors joined In the ver¬ 
dict—Petrarca v. McLaughlin, 62 A. 
2d 877, 75 R.I. 1. 

14. Okl.—Shannon v. Nlcoma Park 
Development Co., 64 P.2d 143, iT'e 
Okl. 63. 

15. Minn.—^Ames v. Cramer, 273 N. 
W. 361, 200 Mmn. 92. 

16. Ala.—Rutledge v. Brilliant Coal 
Co. 22 So.2d 428, 247 Ala. 40. 

Food and rest for jurors during delib¬ 
erations see supra 5 462. 

Statements lield proper 

(1) In death action wherein jury 
retired at about 11 o’clock at night 
and at one o’clock In the morning 
the court caused jury to return to the 
courtroom, colloquy between the 
court which Informed jurors that 
they might go to bailiff’s house to 
sleep and have breakfast and a juror 
who stated that the majority would 
rather sit up and consider the case, 
and action of trial court in allowing 
jury, which at the time stood 11 to 1 
for the plaintiff, to do so, and to re¬ 
turn verdict for plaintiff at four 
o’clock in the morning did not consti¬ 
tute error.—^Atlanta, B. & C, R. Co. v. 
Thomas, 12 S.E.2d 494, 64 Ga.App. 
263. 

(2) A verdict-urging Instruction 
that if jury should fail to arrive at 
verdict, jury should be taken to sleep¬ 
ing quarters for the night and should 
not attempt to communicate with out¬ 
siders, was not erroneous on ground 
that it was coercive and conveyed the 
idea that jury must agree on and re¬ 
turn a verdict, where the jury delib¬ 
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erated five or six hours after receiv¬ 
ing the InstriU'Lion—In re (-ocklin’s 
Estate, 6 N.W.2d 577, 232 Iowa 266. 

17. Ga.—Kerrns v. Crawford, 179 S.E 
854, 61 Ga App 168 

N.J.—In re Stern, 95 A.2d 593, 11 N. 
J. 584. 

64 C J. p 1047 note 71. 

18. Ga.—Arkan.sas Fuel Oil Co. v. 
Andrews Point Co, 13 S.E 2d 738, 
64 Ga.App. 695. 

Mioh.—Cook v. Vineyard, 289 N.W. 
181, 291 Mich. 375. 

Nil—Dunne v. Carey, 79 A.2d 842, 
97 N.II. 43. 

SC—South Carolina I’ublic Service 
Authority v. Spearwant I..iquidating 
Co.. 13 SE2d 605, 196 S.C. 481— 
Nelson v Atlantic Coa.st Line R. 
Co., 4 S E 2d 273, 191 S.C. 346. 

64 C.J p 1047 note 72. 

Caution against obstinacy 
A trial court can properly advise 
jury of importance of arriving at a 
verdict and of duty of individual ju¬ 
rors to hear and consider each other's 
arguments with open minds, rather 
than to prevent agreement by ob¬ 
stinate adherence to first impressions, 
—Cook V. Los Angeles Ry. Corp., 91 
P.2a 118, 13 Cal.2d 691. 

19. Iowa.—Armstrong v. Jeimes Jk 
Co.. 136 NW. 686, 155 Iowa 662. 

64 C.J. p 1047 note 73. 

Statement held not coercive 

A charge that, “If one man on the 
jury or more thinks that he knows it 
all, and would not yield his pride of 
opinion to reach a proper verdict, 
he is no fit man to be on the jury," 
and that jury must listen and weigh 
contentions of fellow jurors In a spir¬ 
it of trying to reach a conclusion, was 
not erroneous as coercing the jury 
to reach a verdict.—Nelson v. Atlan¬ 
tic Coast Line R. Co., 4 S.E.2d 273, 
191 S.C. 346. 

20. Iowa—Frands«n v. Chicago, etc., 
R. Co., 36 Iowa 372. 

64 C.J. p 1047 note 74. 

21. Iowa.—Burton v- Neill, 118 N.W. 
302, 140 Iowa 141, 17 Ann.Caa. 632. 

N.D.—Lathrop v. Fargo-Moorhead St. 
Ry. Co., 136 N.W. 88. 23 N.D. 246. 
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an honest desire to arrive at the truth and with the 
view of arriving at a verdict .22 

The court may also remind the jury that they 
took an oath to hear and determine the issues fairly 
and impartially, that the jury should approach the 
subject without bias or sympathy, and that it is 
their duty to decide the case fairly on the evidence 
and law.23 Although there are cases which dis¬ 
play a tendency strictly to limit the extent to which 
such suggestions can go,24 it is often held that, if 
the jury are cautioned that they need not surrender 
their conscientious convictions, it is proper for the 
court to advance suggestions to the effect that, if a 
minority differ in their views from a large number 
of their fellows, such difference of opinion should 
induce the minority to doubt the correctness of 
their judgment and lead them to reconsider and re¬ 
examine the basis for their judgment to determine 
whether or not they have been mistaken.26 As 
reasons for agreeing the jury may properly be re¬ 
minded of the expense of a disagreement to the 
state or county,26 or to the parties,^'^ or that the 
jury’s services are needed in other cases .22 So 
also, the jury may be reminded of the number of 
times the case has been on trial ,22 the length of 


time consumed in the trial, or in previous trials 
of the same case,20 the importance of the case,*! 
that one of the parties was entitled to a verdict and 
that a disagreement would be a denial of justice,** 
the necessity for a decision of the case by some 
jury** and the probability of their being able to 
decide the case as well as any other jury.** 

Records of previous juries as to agreements may 
properly be referred to,** and it is not error to 
state that there have been no mistrials since the 
beginning of the trial judge’s administration.** It 
is not coercion for the court to inform the jury 
that their verdict must be unanimous.*^ An in¬ 
struction that if the evidence does not show that 
the party having the affirmative of the issue is en¬ 
titled to the verdict the jury must find against that 
party is not coercive or erroneous as a direction to 
the jury that, if as a body they could not agree on 
a verdict in favor of the party having the affirma¬ 
tive, they should all unite in a verdict for the other 
party.** It is not coercive to jurors, unable to 
reconcile conflicting testimony,, for the court to 
state that the jury can find a verdict according to 
the preponderance of the evidence and that if they 


82. Ky.—Covington v. Bostwick. 82 
S W. B69. 26 Ky.L. 780. 

K.C.—Warllck v. Plonk, 9 S.E. 190, 
103 N.C. 81. 

83. Iowa.—In re Cocklln’a Estate, 6 
N.W.2d 577, 232 Iowa 266. 

84. N.T.—Field v. Field, 128 N.T.S. 
2d 217. 283 APP Dlv. 372. 

Wls.—Mead v. City of Richland Cen¬ 
ter. 297 N.W. 419. 237 Wla. 537. 

64 C.J. p 1047 note 77. 

BuggaatloiLB held to go too far 

Iowa-—Middle States Utilities Co. v. 
Incorporated Tel- Co., 271 N.W. 180, 
222 Iowa 1276, 109 A.L.R. 66. 

N.T.—^Acunto V. Equitable Life As- 
sur. Soc. of U. S., 60 N.T.S.2d 101, 
270 APP Dlv. 386. 

W.Va.—Janssen v. Carolina Lumber 
Co., 73 S.E 2d 12. 

64 C.J. p 1047 note 77 [a]. 

85. U.S.—Railway Express Agency 
v. Mackay. C.A.Minn., 181 F.2d 267, 
19 A.L.R.2d 1248. 

64 C.J. P 1048 note 78. 

86. U.S.—Railway Exp. Agency V. 
Mackay, supra. 

Ga.—Roper v. Holbrook, 49 S.B.2d 
668, 77 Qa.App. 686—Arkansas Fuel 
Oil Co. V. Andrews Point Co., 13 S. 
B.2d 738, 64 Ga.App. 596—Kerns v. 
Crawford, 179 S.E. 854, 61 Ga.App. 
168. 

N.H.—Musgrave v. Great Palls Mfg. 
Co., 169 A. 683, 86 N.H. 875. 


Ohio.—Clos V. Chapman, App., 84 N. 
E.2d 811. 

64 C.J. p 1048 note 79. 

Nsoesslty of statsxasat oa nxrmidor 
of ooavlotloiui 

It is within discretionary province 
of trial judge to allude to all factors 
making juror's agreement desirable, 
including expense attendant on retri- ^ 
al, but such instruction to jury Is 
fundamentally deficient unless ju-1 
rors are told that none should sur¬ 
render his conscientious scruples or 
personal convictions to such end.— 
In re Stern. 96 A.2d 693, 11 K.J. 684. 

87. D.C.—^Hoagland v. Chestnut 

Farms Dairy. 72 P.2d 729, 63 App. 

D. C. 367. 

Ga.—Roper v. Holbrook, 49 S.E.2d 668, 
77 Ga.App. 686—Kerns v. Crawford, 
179 S E. 864, 61 Ga.App. 168. 

N.H.—Dunne v. Carey, 79 A,2d 842. 

97 N.H, 43. 

64 C.J. P 1048 note 80. 

88. Ala.—Ashford v. McKee, 62 So. 
879, 183 Ala. 620. 

S.C—Dover v. Lockhart Mills, 68 S. 

E. 525, 86 S.C. 229. 

89. Arlz —Machomich Mercantile Co. 
V. Hickey. 140 P. 63, 16 Arlz. 421. 

64 C.J. P 1048 note 82. 

30. Mich.—Kelly v. Emery, 42 N.W. 
795, 76 Mich. 147. 

64 C.J. P 1048 note 83. 

31. Ga,—^Allen v. Woodson, 60 Ga. 
53. 


Stotemeat held aot eosrolvt 
In automobile accident case where 
Jury could not agree, trial Judge's 
statement to jury that trial Judge 
did not like to discharge jury in such 
important matters was not objection¬ 
able as coercing jury to reach a ver¬ 
dict.—Gordon v. Samson, 293 N.W. 
654, 294 Mich. 294. 

38. Minn.—Converse v. Adleman, 190 
N.W. 340, 163 Minn. 806. 

Wls.—^Barlow v. Foster, 186 N.W. 
822. 149 Wls. 618. 

33. U.S.—^Railway Express Agency 
V. Mackay, C.A.Mlnn., 181 F.2d 267, 
19 A.L.R.2d 1248. 

Ga—Roper v. Holbrook. 49 S.E.2d 
669, 77 Oa-App. 686. 

64 C.J. p 1048 note 86. 

3^ U.S.—Railway Express Agency 

V, Mackay, C.A.Minn., 181 F.2d 267, 
19 A.L.R.2d 1248. 

Ga.—^Roper v. Holbrook, 49 S.E.2d 
568, 77 Ga.App. 686. 

64 C.J. p 1048 note 87. 

35. Conn.—^Doty v. Smith, 67 A. 886, 
80 Conn. 246. 

38. Ga.—White v. Fulton, 68 Ga. 611. 
S.C.—Caldwell v. Duncan, 69 S.E. 660, 
87 S.C. 331. 

37. Mich.—Leedy v. Hoover, 126 N. 

W. 394, 160 Mich. 449. 

38. Kan.—Kamer v. Kansas City 
Elevated R. Co., 109 P. 676, 82 Kan. 
842. 
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would follow such a rule they would have no diffi¬ 
culty in reaching a verdict.*^ 

c. Coercive or Improper Statements or Acts 

In telling a Jury of their duty to agree, the court 
must be careful not unduly to Impress such duty on them 
so that they are likely to surrender their conscientious 
convictions, and thus they must not be censured, ridi* 
culed, or threatened. 

Where a supplementary instruction to the jury 
has a natural tendency to interfere with their 
exercise of unfettered and unbiased judgment by 
means of illusory consideration or overemphasis of 
an extraneous factor and the response is immediate, 
the inference of false direction and undue influence 
is entirely reasonable, if not irresistible.^® In tell¬ 
ing the jury of their duty to agree, the court must 
be careful not unduly to impress such duty on them 
so that they are likely to surrender their con¬ 
scientious convictions.'* 1 The jury must not be 

censured,^2 ridiculed,^3 or threatened with punish¬ 
ment or hardship^^ for not coming to an agree¬ 
ment. 


It is error for the court to suggest to the jury, 
as an inducement to agree, that plaintiflF is a poor 
man, or to go so far as to advise a verdict for 
one party or the other.^® To minimize the impor¬ 
tance of the case on trial, as a reason for agree- 
ing,47 or to give the jury the impression that it is 
immaterial whether they arrive at a right or wrong 
verdict, by telling them that the appellate court 
will correct the verdict if it is wrong,^3 is error. 
Statements to the effect that the purpose of the 
trial is to secure a verdict and that the labors of 
the court and the entire proceedings will be wasted 
if a verdict is not reached are coercive in nature 
and erroneous."*® It is error for the court, in 
urging the jury to agree, to tell them that if they 
necessitated a retrial the suit must be tried on the 
same pleadings and evidence and that a disagree¬ 
ment would simply add to the burden of the suc¬ 
cessful party. SO 

Statements as to length of confinement. While 
there is authority to the contrary,s*- it is generally 


3^. Qa.—Southern Ry. Co. v. Taylor, 
47 S.B.2d 77, 76 Ga.App. 745. 

40. N.J.—In re Stern, 95 A.2d 693. 
11 N.J. 684. 

B«for«o.oe to Inapplioahl* atatuta 

Wliere Jury deliberated for many 
hours without reaching an agreement 
In action by minor children to cancel 
a deed executed by their mother to 
property set apart to her and them 
as a year's support, and thereafter 
the court in rather strong language 
urged the Jury to agree on a verdict 
and stated that under act, which was 
not in effect at time of execution of 
deed, and which did not apply to deed, 
permission for such a deed must be 
secured from the ordinary, and Jury 
reached a verdict within five minutes 
after the recharge, judgment for the 
children would be reversed for a new 
trial.—Gaddy v. Harmon, 13 S.E.2d 
367, 191 Ga. 663. 

41. Pa.~Miller v. Miller. 41 A. 277, 
187 Po. 672. 

€4 C.J. p 1049 not© 93. 

Statements held erroneons 
Cal.—Cook V. Los Angeles Ry. Corp., 
91 P.2d 118, 13 Cal.2d 591. 

Ga.—Baker v. Augusta Veneer Co., 
109 S.E. 254. 46 Ga.App. 768. 

W.Vo.—Lennox, by Rose v. White, 64 
S.E.2d 8. 133 W.Va. 1, 26 A.L.R.2d 
437. 

Wls.—Perkle v. Carolina Ins. Co., 6 
N.W.2d 195, 241 Wis. 378. 

64 C.J. P 1049 note 93 [a], 

43. Mo.—Brooks v. Barth, 71 S.W. 

1098. 98 Mo.App. 89. 

64 C.J. p 1049 note 94. 

Instrnotloiui held ooearclve 

(1) Oral instruction to deliberating 
Jury after court had learned from 


Jury that they stood eleven to one, 
urging Jury to get together and criti¬ 
cizing one juror for position he was 
taking, although such Juror was not 
named or designated, was coercive 
and erroneous.—^Moore v. Owens, 66 
P.2d 86. 143 Kan. 620. 

(2) Instruction to deliberating Jury 
that there was little excuse for hung 
Jury, that such situation generally 
arose out of personal quarrels or dif¬ 
ferences between Jurors, and that It 
was an abomination to any court, an 
abhorrence to taxpayers, and a re¬ 
proach on the members of the jury 
was coercive.—^Neely v. Travelers' 
Ins. Co., 42 P.2d 957, 141 Kan. 691. 

(3) Where Jurors in automobile col¬ 
lision case conferred with court three 
times and were unable to agree and j 
again reassembled after having had | 
case approximately two days and j 
stated they were still unable to agree 
and court told Jury among other | 
things, that they had not approached 
the subject with right disposition, 
that a person who says "you never 
can convince me” cannot be fit for | 
Jury service and "you have to be con¬ 
vinced or you can’t agree," and to try 
again, and Jury the next morning re¬ 
turned verdict of no cause of action, 
purport of court’s statements was 
that It was Juror’s duty to agree.— 
Decker v. Schumacher. 19 N.W.2d 
466, 312 Mich. 6. 

43. N.Y.—Twlss V. Lehigh Valley R. 

Co., 70 N.Y.S. 241, 61 App.Div. 286. 

10 N.Y.Ann.Cas. 88. 

BivlBioa of Jury la open court 

Causing division of Jury in open 
court so as to point out single Juror 
disagreeing with rest was error.— 
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Barry v. Maxey, 76 S.W.2d 823, 18 
Tenn.App. 256. 

44. Ill.—Liv ely v. Sexton, 35 Ill.App, 
417. 

64 C.J. p 1049 note 96. 

45. N.H.—Chapman v. Town of Lee, 
119 A. 440, 80 N.H. 484. 

Instructions appealing to sympathy 
or prejudice generally see supra 9 
343. 

40. Mo.—Dayton Folding Box Co. v. 
Danciger, 119 S.W. 997, 138 Mo.App. 

17. 

47. Tex.—Texas Cent. R. Co. v. Driv¬ 
er, Civ.App., 187 S.W. 981. 

48. N.Y.—Levinson v. Zipkin, 119 N. 
Y.S. 680, 65 Mlsc. 203, followed in 
Flak Rubber Co. v. Times Square 
Automobile Co.. 119 N.Y.S. 682. 

49. Tex.—Texas Midland R. R. v. 
Brown, Com.App., 228 S.W. 915, 

50. Iowa.—Freeby v. Town of Sibley, 
167 N.W. 770, 183 Iowa 827, 

51. Kan.—Alcorn v. Cudahy Packing 
Co., 264 P. 741, 126 Kan. 493. 

64 C.J. p 1050 note 6. 

Statements held not coercive 

(1) Trial court did not coerce Jury 
Into a verdict by stating that when 
they reached a verdict they could sep¬ 
arate for the night and return the 
next morning to hear the verdict 
read, and in response to Juror's ques¬ 
tion with respect to the eventuality 
that no verdict waa reached by the 
next morning, that they should "still 
be there,” and that after twelve 
hours’ deliberation a five-sixths’ ver¬ 
dict might be reached, where verdict 
was not returned until the after¬ 
noon of the following day.—^In re Os- 
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considered improper for the court, in case of dis¬ 
agreement, to tell the jury that, if they do not 
agree, they will be confined for a specified length 

of time®2 or until they reach an agreement.jin- 

proper statements of this character are sometimes 
held not ground for reversal,®^ especially if it ap¬ 
pears that the jury were not hastened into reaching 
an agreement by the statement;*^® but there are 
decisions to the effect that such statements will 
vitiate the verdict without regard to whether the 
verdict was improperly influenced thereby,^6 and 
others hold that there will be a reversal where it 
reasonably and satisfactorily appears that the jury 
were influenced by the improper statements,or 
where there is doubt as to whether or not the jury 

were influenced.-'^8 

Threats as to, and deprivation of, food, rest, and 
comfort. For the judge so arbitrarily to order the 
jury locked up without food until they should 
agree, that they might well understand from the 
order that they were required either to agree or to 
submit to indefinite confinement and starvation,^^ 
or to tell the jury that they will be confined for a 
specified period with only one meal a day until they 
agree,60 or to state they can have no food except 
at their own expense,6i or to state that if jurors 
did not soon agree they would suffer from discom¬ 
fort or cold by reason of the heat being turned off 
from the building,62 constitutes coercion requiring a 
reversal. It is not reversible error for the court 
to send the jury back for further deliberation after 
their report of a disagreement and announcement 
that they were “awful hungry” and would like to 
get off “some way or other,” where on a second 
report of a disability to agree the jury were al¬ 
lowed to dine and thereafter deliberated and 


TRIAL §§ 481-482 

agreed.®^ Locking a jury up under circumstances 
in which they might reasonably understand that 
they are to be confined over a long period of time 
unless they reach a verdict is improper,®* and under 
a statute requiring the jury to be given a specified 
amount of rest during their deliberations, it is error 
to let the jury deliberate, without rest, late into the 
night and beyond the time prescribed by statute, and 
without telling them of their statutory rights, until 
some of the jurors are so tired in mind and body 
that they yield their views simply for the sake of a 
verdict ;66 but, in the absence of statute, the fact 
that the jurors are required to deliberate for a 
considerable length of time without opportunity 
for rest is not ground for reversal where the con¬ 
duct of the jury is such as to indicate that they 
prefer to remain at work until a verdict has been 

reached.66 

§ 482. Discharge for Failure to Agree 

The length of tinne which the Jur/ are to be kept 
together before they are finally discharged ae unable to 
agree on a verdict rests largely In the discretion of the 
trial court. 

The court, in its discretion, may and should re¬ 
quire the jury to remain together and deliberate 
for a reasonable length of time in an effort to 
reach an agreement, as discussed supra § 462, but 
when fully satisfied that the jury cannot agree, 
the court has power to discharge them from the 
case.67 The length of time which the jury are to 
be kept together, before they are finally discharged 
as unable to agree on a verdict, rests largely in 
the discretion of the trial judge,68 who may con¬ 
sider the importance of the case, the expense of 
a retrial, and the possibility of the jury reaching 


bon’s Estate, 286 N.W. 306, 205 Minn. 
419. 

(2) Statement to Jury called from 
deliberations that judfre could not aid 
jury after certain time until tnoming 
was not erroneous aa Impliedly 
threatening that jury would be locked 
up for night unless they came to 
early determination.—Sllveratein v. 
Schneider, 164 A. 480, 110 N.J.Law 
239. 

62. N.T.—Twlss V. Lehigh Valley R. 
Co., 70 N.Y.S. 241, 61 App.tWv. 286, 
10 N.y.Ann.Ca8. 88. 

64 C.J. p 1060 note 6. 

Length of time Jury may be kept to¬ 
gether see supra fi 462. 

63. Iowa.—Middle States Utilities 
Co. V. Incorporated Tel. Co., 271 N. 
W. 180. 222 Iowa 1275, 109 A.L.R. 
66 . 

64 C.J. p 1060 note 7. 


54. Tex.—Burgess v. Singer Mfg. 

Co.. CIv.App., 30 S.W. 1110. 

64 C.J, p 1050 note 8. 

65. S.C,—Harper v. Abercrombie, 106 
S B. 749, 115 S.C. 360. 

64 C.J, p 1060 note 9. 

66. Tenn.—Chesapeake, etc., R. Co, v. 
Barlow, 8 S.W. 147, 86 Tenn. 637. 

64 C.J. p 1050 note 10. 

67. Ala—De Jarnette v. Cox, 29 So, 
618, 128 Ala 618. 

64 C.J, p 1050 note 11. 

68. Tex.—^North Dallas Cir. R. Co. v. 
McCue, Civ.App., 36 S.W. 1080. 

69. Tenn.—Hancock v. Elam, 3 Baxt. 

S3. 

Food and rest during deliberations 
generally see supra fi 462. 

60. Colo,—Fairbanks, Morse & Co., 
V. Weeber, 62 P. 368, 15 Colo.App. 
268. 

61. Ga—Henderson v. Reynolds, 10 
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S.E. 734. 84 Ga. 159. 7 L.R A. 327 
—Physioc V. Shea, 75 Ga 466. 

62. Wis.—Mead v. City of Richland 
Center, 297 N.W. 419, 237 Wis. 537. 

63. Ala—Louisville & N. R, Co. v. 
Johnson, 85 So. 372, 204 Ala. 160, 

64. S.C.—Rowland v. Harris. 61 S.E, 
2d 397, 218 S.C. 42. 

65. N.H —^Kellogg V. Eastman, 162 
A. 776, 86 N.H. 37. 

66. Wis.—Barlow v. Foster, 136 N. 
W. 822, 149 Wis. 613. 

67. Me.—Richards v. Page, 14 A. 
933. 

68. Neb.—Hofrlchter v. Kiewit-Con- 
don-Cunningham, 22 N.W.2d 703, 
147 Neb. 224, 164 A.L.R. 1256. 

Wide diffoxetioa 

Cal.—Bertolozzl v. progressive Con¬ 
crete Co., 212 P.2d 910, 95 Cal.App, 
2d 382—^Hughes v. Schwartz, 124 
P.2d 886, 61 Cal.App.2d 362. 
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a verdict.®® The jury should be discharged when 
they fail to agree on a material issue,but their 
failure to agree on an immaterial issue is not 
ground for discharging them for inability to agree.’^i 
Under a statute providing that, if a jury return 
a second time without having agreed on a verdict, 
they shall not be sent out again without their own 
consent unless they shall ask from the court some 
further explanation of the law, a jury returning 
a second time after the judge has left the courtroom 
should be discharged, "^2 and the court may properly 
consider the testimony or affidavit of the bailiff that 
the jury had for the second time been unable to 
reach a verdict.'^® 

The power of the court to determine when the 
jury shall be discharged for failure to agree is 
judicial,and cannot be delegated to the clerk of 
courtJ® After the jury have been discharged for 

G. OBJECTIONS 

§ 483. Necessity; Effect of Failure to Object 
or Except 

As a general rule, If a party obtains knowledge dur- 
Ing the progress of the trial of acts of Jurors, or acts 
affecting them, which he shall wish to urge as objections 
to the verdict, he must object at once, or as soon as 
the opportunity is presented, or be considered as hav¬ 
ing waived his objections. 

While it has been held otherwise where miscon- 


failure to agree the case Is terminated with no is¬ 
sue determined and stands as if no trial had been 
had,"^® and it is ready for retrial immediately or at 
a future time as directed by the court.'^'^ The jury 
no longer have charge of, or power over, the 
case,7S and they cannot thereafter reassemble and 
agree on a verdict.'^^ It has been held, however, 
that although the jury have been ordered dis¬ 
charged, they may still render a verdict if they 
have not separated and left the court room and 
their discharge has not been recorded and where 
the court has directed the officer in charge to dis¬ 
charge the jury at a certain hour if they have not 
agreed by that time, the failure of the officer to 
observe this direction does not invalidate a verdict, 
accepted by the court, although agreed to after 
deliberations which have continued beyond the 
time specified for the discharge.®^ 

ND EXCEPTIONS 

duct of the prevailing party is involved,as a gen¬ 
eral rule, if a party obtains knowledge during the 
progress of the trial of acts of or affecting jurors, 
which he shall wish to urge as objections to the 
verdict, he must object at once, or as soon as the 
opportunity is presented, or be considered as hav¬ 
ing waived his right to object,®^ and the trial judge 
may, in his discretion, refuse to hear evidence on 
the charge after a verdict has been rendered.®^ 


69. Neb.—Hofrichter v. Klewlt-Con- 
don-Cunninghajn, 22 N.W.2d 703, 
147 Neb. 224, 164 A.L.R. 1266. 

70. Tenn.—Nashville Union Stock- 
yards, Inc., v. Orisslm, 18 Tenn. 
App. 115. 

71. Tenn.—Nashville Union Stock- 
yards, Inc. v. Grissim, supra. 

79. S.C,—Rowland v. Harris, 61 S.E. 
2d 397. 218 S.C. 42. 

73. S.C.—Rowland v. Harris, supra. 

74. N.Y.—Inger.soll v. Lansing, 6 N. 
Y.S. 288, 51 Hun 101. 

Tex,—King v. Wise, Clv.App,, 1 S.W. 
2d 732. 

76. N.Y.—Ingersoll v. Lansing, 6 N. 

Y.S. 288, 61 Hun 101. 

64 C.J. p 1061 note 24. 

76. U.S.—City of Woodward v. Cald¬ 
well. C.CA.Okl., 86 F.2d 667. 

64 C.J. p 1051 note 25. 

■ffeotlv»aeM of aimc pro tuno order 
Where court granted one defend- 
ajnt’s motion for directed verdict, ju¬ 
ry disagreed, and mistrial was or¬ 
dered generally, nunc pro tunc order 
changing order directing mistrial 
generally to exclude defendant whose 
motion for directed verdict was 
granted was ineffective to complete 


trial.—^Vitlmin Milling Corporation v. 
Superior Court in and for Los An¬ 
geles County, 33 P.2d 1016, 1 Cal.2d 
116. 

77. S.D.—Brandsrud v. Beattie 

Stelnborn Co., 60 N.W.2d 639, 74 S. 
D. 224, 31 A.L.R.2d 882. 

78. Me.—Richards v. Page, 18 A. 
289, 81 Me. 663—Richards v. Page, 
14 A. 933. 

79. Me.—Richards v. Page, 18 A. 
289, 81 Me. 663. 

64 C.J. P 1051 note 27. 

80. Pa.—Koontz v. Hammond, 62 Pa 
177. 

Jury held not discharged 

Instruction permitting Jury to sep¬ 
arate if verdict was not reached by 
11 P. M. did not discharge jury from 
further jurisdiction In case so os to 
prevent direction of verdict on fol¬ 
lowing morning, where jury were 
specifically instructed to return to 
court in the morning in event of dis¬ 
agreement.—Small V, Pennsylvania 
R. Co., 80 F.2d 704, 65 App.D.C. 112, 
certiorari denied 66 S.Ct. 669. 297 U.S. 
724. 80 L.Bd. 1008. 

81. Me.—Hopkins v. Sawyer, 24 A. 
872, 84 Me. 321. 
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Mass.—Hansen v. Ludlow Mfg. Co., 
44 N.E. 1091, 167 Maas. 112. 

88. Ala.—George F. Craig & Co. v. 
Pierson Lumber Co., 63 So, 803, 
169 Ala. 648. 

83. Cal—Marshall V. La Bol, App., 
270 P.2d 99. 

Hawaii.—Medeiros v. Udell, 34 Ha¬ 
waii 632. 

Ky.-—Byck v. Commonwealth Life 
Ins. Co., 269 S.W.2d 214. 

N.Y.—Appelt v. Timpone, 88 N.Y S. 
2d 43, 196 Misc. 68, reversed on oth¬ 
er grounds 91 N.Y.S.2d 869, 276 
App.Div. 1046. 

Tex.—Allala v. A. N. Tandy & Sons, 
Clv.App., 69 S.W.2d 205, aJIlrmed 
92 S.W.2d 227, 127 Tex. 148. 

64 C.J. p 1061 note 32. 

Failure to object as affecting right 
to new trial see New Trial § 62. 
Waiver of objections by affirmative 
act see infra § 672. 

Mode of ohjectloix 

Party observing that jury have 
been tampered with should ask per¬ 
mission to withdraw announcement of 
ready for trial, that jury be discharg¬ 
ed, or case continued.—Allala v. A. N. 
Tandy & Sons, supra. 

84. Tex.—Allala v. A. N. Tandy A 
Sons, supra. 
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Thus, the failure to interpose timely objections has less than a full jury;®* separation of the jury be- 
been held a waiver of improper communications be- fore they reached a verdict;®® separation of the 

tween,®® or associations with,®® jurors and others; jury after agreement but before announcement of 

an interpreter’s going into the jury room with the the verdict,®® or without being admonished not to 
jury;®7 intoxication of a juror;®® conduct of the talk about the case;®^ the sending of instructions 

court stenographer, in the presence of the jury, to the jury room after retirement instead of calling 

indicating bias in favor of one of the parties;®® the the jury into court;®® and the asking of improper 

taking of improper books, papers, or other items to questions by the court of the jury,®® or by a juror 

the jury room;®® an unauthorized view or inspec- of a witness.^ Where additional instructions have 

tion by the jury;®i and discussion and considera- been given in the absence of parties or their coun- 

tion of improper matters during deliberation.®® sel, exceptions may sometimes be taken after the 

reception of the verdict;® but there is authority 
So also, the rule has been applied to irregtilarities to the effect that the absence of counsel when ad- 
in having testimony of certain witnesses read to the ditional instructions are g;iven does not excuse his 

jury where they returned to the court room during failure to except at that time and before rendition 


their deliberations;®® the rendition 

85. N.J—Sllalc V. Hudson & M. R 
Co., 176 A 674, 114 N.J.Law 428, 
affirmed 181 A. 68, 115 N.J.Law 
504. 

Tex—City of San Antonio v McKen¬ 
zie Const. Co., 160 S.W2d 989, 130 
Tox. 316. 

64 C.J. p 1062 note 33 
Communications between jurors and 
others see supra 8 4B7. 

Between plaintiff and Jnrora 
N.M.—Mlller v. Marsh, 201 P.2d 341, 
53 N.M. 6. 

Between defeadmt and JttroxB 

Ohio.—Taylor v. Ross, App., 78 N.E 
2d 395, reversed on other grounds 
83 NE.2d 222, 160 Ohio St. 448, 10 
AL.R2d 377. 

Okl.—^Wagner v. McKernan, 177 P.2d 
611, 198 Okl. 425. 

Between Juror and witneaa 
N.J.—Lawrence v. Tandy & Allen, 100 
A.2d 891, 14 N.J. 1. 

86^ Tex—Williams v, Phelps, Civ. 

App.. 171 S.W. 1100. 

Wyo—^Hanson v. Shelburne, 163 P. 
899, 23 Wyo. 446. 

Bumlaliliig traAsportation lor juror 

Defendant who did not immediately 
object to suspected action of plaintiff 
In giving Juror ride home in automo¬ 
bile containing several of plaintiff's 
witnesses, thereby waived such mis¬ 
conduct.—-Wool son V. Waite, 286 N. 
T.S. 619, 168 Misc. 764, affirmed 286 
N.T.S. 624, 247 App.Dlv. 866. 

87. N.M.—^Vlgll V. Atchison, T. & S. 
F. Ry. Co.. 215 P. 971, 28 N.M. 681. 

64 C.J. P 1052 note 36. 

88 . Minn.—Stock v. St. Paul City 
Ry. Co., 172 N.W. 122, 142 Minn. 
816. 

64 C.Jr. P 1052 note 36. 

89. Ky.— ^American Engineering & 
Construction Co. v, Crawford, 134 
S.W. 448, 142 Ky. 217. 

80. Ohio.—Corbin v. City of Cleve¬ 
land, 67 N.E.2d 427, 74 Ohio App. 


of a verdict by « of the verdict. 

199. affirmed 56 N.E 2d 214, 144 
Ohio St. 32. 154 A.L.R. 874. 

64 C J. p 1052 note 38. 

Papers and articles which may be 
taken or sent to jury room see su¬ 
pra fi 466. 

Item which oauaod Injury 

In suit against city for Injuries 
pedestrian sustained by walking into 
iron standards which extended over 
sidewalk, where standards were pro¬ 
duced at trial by plaintiff and exhibit¬ 
ed to jury and freely testified about, 
although not formally tendered or In¬ 
troduced, alleged error In allowing 
Jury to take standards to jury room 
was waived, where record disclosed 
that city's counsel knew before ver¬ 
dict that standards had been taken 
out by jury and made no objections 
and no attempt to have standards 
withdrawn from Jury.—Mayor, etc., 
of Savannah v. Kicklighter, 189 S E. 
689. 65 Ga.App. 169. 

ITotoa of taatlmony at prevlona trial 
erronoouBly admitteA iu eviAeuoe 

Pa.—Zank v. West Penn Power Co., 
82 A 2d 664, 169 Pa.Super. 164. 

91. Ky.—Jefferson Dry Goods Co. v. 

Blunk, 95 S.W.2d 244, 264 Ky. 673. 
64 C.J. p 1052 note 39. 

Unauthorized views or inspections 
generally see supra 6 459. 

98. Ark.—Scullln v. Vinlng, 191 S.W. 
924, 127 Ark. 124. 

Juror’s ohe<dtljig value of evldeuoe 

Failure of plaintiff to move for a 
mistrial, when alleged misconduct of 
Juror in checking on value of evi¬ 
dence as to character and extent of 
plaintiff’s injuries and reliability of 
witnesses who testified on such mat¬ 
ters was drawn to counsers attention 
before Jury returned their verdict 
and statement that It was undoubt¬ 
edly within approval of both counsel 
that jury were sent bock for further 
deliberation, constituted waiver by 
plaintiff of any right later to com- 
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® Consent to the violation of a 

plain of such misconduct—Schouten 
V. Crawford, 267 P.2d 88, 118 Cal.App. 
2d 69. 

93. Mont.—Pllgeram v. Haas, 167 P. 
2d 339, 118 Mont. 431. 

94. Iowa.—^IVllson Sewing Mach. Co. 
V. Bull, 3 N.W. 664, 62 Iowa 654. 

96. U S.—Sullivan v. Allqulppa & S. 
R. Co., D.C.Pa., 67 P.Supp. .'153. 

Ssporatiou prior to rsturniug sealed 
verdict 

N.Y.—Ullman v. Tubbs, 112 N.T.S 2d 
860, 279 App.Dlv. 1120, modified on 
other grounds Ullman v. Freedman, 
112 N.Y.S.2d 925, 279 App.Dlv. 1122. 
99 . Ga—^Deen v. Wheeler, 67 S.E. 

212, 7 aa.App. 607. 

64 C.J. P 1052 note 42. 

97. Okl.—^Hopkins v. Settles, 149 P. 
890, 46 Okl. 801. 

64 C.J. P 1052 note 43. 

98 . Ill.—Joliet V. Looney, 42 N.E. 
864, 169 Ill. 471. 

Sending lustrnotlons without request 
of party 

Where counsel for administratrix 
was present and participated In pro¬ 
ceeding, and objected to sending pho¬ 
tographs and copy of deceased's birth 
certificate to Jury room, but did not 
object to sending instructions to Jury 
room, alleged error In sending In¬ 
structions to Jury room without re¬ 
quest of either party was waived.— 
Dollarhide v. Gunstream, 233 P.2d 
1042, 56 N.M. 353. 

99. Iowa.—State v. Hale, 69 N.W. 
281, 91 Iowa 367. 

1 . N.T.—^Kelly v. Commonwealth 
Ins. Co., 23 N.T.Super. 82. 

8 . N.Y.—^Wheeler v. Sweet, 33 N.E. 

483, 137 N.Y. 435. 

64 C.J. p 1052 note 48. 

3. U.S.—Tates v. Whyel Coke Co., 
Ohio, 221 P. 603, 137 C.C.A. 827. 
Power to give additional instructions 
in absence of counsel see supra | 
478. 
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mandatory statute by the jury cannot reasonably 
be implied from a mere absence of objection.^ 

§ 484. Sufficiency of Objection or Exception 

Where the Irregularity la merely called to the atten¬ 
tion of the court without any objection thereto, such pro¬ 
cedure Is Insufficient, and it is not incumbent on the 
court to take action with respect thereto unless requested 
to do so. 

Where the irregularity is merely called to the at¬ 
tention of the court without any objection thereto, 
such procedure is insufficient, and it is not incum¬ 
bent on the court on its own motion to discharge the 
jury or to take any action with respect thereto un¬ 
less requested to do so.® An exception to an in¬ 
struction which states that the jury will receive the 


pleadings with the instructions is a sufficient ex¬ 
ception or objection to the act of sending the plead¬ 
ings to the jury.® The fact that counsel for the 
complaining party simply states to the court, when 
counsel for the other party is handing the jury a 
paper to take with them, that he wants the court 
to understand that he is not consenting to the paper 
being sent, is not a sufficient exception to the send¬ 
ing of the paper.The making of a motion ask¬ 
ing for a discharge of the jury and that a mistrial 
be declared, immediately after the court gave an 
erroneous instruction to a deliberating jury, has 
been held sufficient to bring the matter to the atten¬ 
tion of the trial court and to answer the purpose of 
a formal objection.® 


IX. VERDICT AND FINDINGS OF JURY 


A. IN GENERAL 


§ 485. Definitions, Nature, Purposes, and Dis¬ 
tinctions 

a. In general 

b. General verdict 

c. Special verdict 

d. Verdict subject to opinion 

e. Conditional verdict 

f. Perverse verdict 

g. Privy verdict 

h. Special issues 

i. Special findings 


a. In General 

A verdict Is the answer of the Jury concerning any 
matter of fact. In any cause committed to them for trial; 
its object is to announce to the court the Judgment of the 
Jury as to how far the facts established by the evidence 
conform to those which are alleged and put in Issue by 
the pleadings. 

A verdict is the answer of the jury concerning 
any matter of fact, in any cause committed to them 
for trial,® and whatever they find beyond this is 


4. Tex.—Butler v, Abilene Mut. L.Ife 
Ins. Ass'n, Clv.App., 108 S.W.2<3 
972, error dismissed. 

B. Ky.—Jefferson Dry Goods Co. V. 
Blunk, 95 S.W,2d 244. 264 Ky. 673. 

6. Kan.—^Kansas City, etc., R. Co. v. 
Eagan, 67 P. 887. 64 Kan. 421. 

64 C.J. p 1053 note 60. 

7. Ill.—^Wilson V. Genseal, 1 N.E. 
906. 113 Ill. 403. 

8 . Kan.—Moore v. Owens, 66 P.2d 
86, 143 Kan. 620. 

9. Ind.— Corpus juris cited la 

Limeberry v. State, 03 N.E.2d 697, 
698, 223 Ind. 622. 

Tex,—Burton v. Bondies. 2 Tex. 203, 
204—Morton v. State, 8 Tex.App. 
510, 613. 

64 C.J. P 1063 note 63. 

Xiatla derlvatloa 

The word ‘’verdict" la derived from 
the Latin "veredictum," meaning a 
true declaration.—State v. Blue, 64 
So. 411, 134 La. 661. 

Other dsflaitloas 

(1) In general. 

D.C.—U, S. V. O’Neal, 10 APP.Cas. 206, 
236, affirmed 19 S.C. 680, 174 U.S. 1, 
43 L.Ed. 873. 


III.—Carlyle Water, etc., Co. v. Car¬ 
lyle, 31 Ill.App. 326. 338. 

Maas.—Fidelity & Casualty Co. of 
New York v. Huse & Carleton, 172 
N.E. 690. 693, 272 Maas. 448, 72 A. 
L.R. 1143. 

Mo.—How'ser v. Chicago Great West¬ 
ern R. Co., 6 S.W.2d 69, 64, 319 Mo. 
1016. 

N.J.—Farrell v. Welsman, 168 A. 826, 
828, 108 N.J.I..aw 468. 

Or.—Snyder v. Portland Ry., Light & 
Power Co., 216 P. 887, 889, 107 Or. 
673. 

64 C.J. p 1063 note 63 [a]. 

(2) "The answer of the Jury made 
on any cause, civil or criminal, com¬ 
mitted by the court to their examina¬ 
tion." 

La—State V. Blue, 64 So. 411, 413, 
134 La. 661. 

Tex,—Shaw v. State, 2 Tex.App. 487, 
491. 

(3) The determination of the Jury 
on the matters of fact In issue in a 
cause. 

Mo.—^Arcadia Timber Co. v. Evans, 
264 S.W. 810, 304 Mo. 674. 

N.Y.—Otis V. Spencer, 8 How.Pr. 171, 
172. 


N.D,—Johnson v. Qlaspey, 113 N.W. 

602, 604, 16 N.D. 336. 

(4) ’’The determination of the Ju¬ 
ry upon the matters of fact in issue 
in a cause after hearing the case, the 
evidence, and the charge of the 
court."—Shaw v. State, 2 Tex.App. 
487, 491. 

(6) "A finding of a jury baaed on 
and after hearing facta submitted In 
a trial."—Blomberg v. State Bank of 
Ogden, 241 P. 242, 246, 119 Kan. 691. 

(6) "The opinion declared by a jury 
as to the truth of matters of fact 
submitted to them for trial."—Shaw 
V. State, 2 Tex.App. 487, 491. 

(7) "The unanimous decision made 
by a jury and reported to the court." 
—Manufacturers’ Finance Acceptance 
Corporation v. Jones, 166 S.E. 604, 
606, 203 N.C. 623—In re Sugg’s Will, 
140 S.E. 604, 606. 194 N.C. 638—Smith 
V. Paul, 45 S.E. 348, 133 N.C. 66, 69— 
64 C.J. P 1053 note 53 [a] (7). 

(8) "The unanimous decision made 
by a Jury and reported to the court 
on the matters lawfully submitted 
to them in the course of the trial of a 
cause." 
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impertinent and immaterial, and is to be rejected.^® 
A verdict is the culmination of the trial,and em¬ 
bodies the conclusion of the jury on the questions 
of fact litigated in the trial.^^ it is determinative 
of the issues of fact submitted in a trial,its ob¬ 
ject being to announce to the court the judgment of 
the jury as to how far the facts established by the 
evidence conform to those which are alleged and 
put in issue by the pleadings,^* and also for which 
party, and in what amount, to render judgment^® 
A verdict should express the jury’s own independ¬ 
ent conclusion from the facts and circumstances in 


evidence and not be the echo of opinions of wit- 
nesses.!* The facts declared by the verdict con¬ 
stitute the basis of the judgment,although the 
verdict makes no precedent and settles nothing but 
the immediate controversy to which it relates,^* and 
the next jury on precisely similar facts is at liberty 
to find directly the contrary.Verdicts are general 
or special,®® and a jury is entitled to render either 
a verdict for plaintiff or a verdict for defendant.*^ 

An agreement to disagree®® or a report by the 
jury that they are unable to agree®® is not a verdict. 


Colo.—Hawley v. Barker. 6 Colo. 118, 

120 . 

Kan.—Swan v. Bevie Rock Salt Co., 
119 P. 871, 872, 86 Kan. 260. 

Neb.—Union Pac. Ry. Co. v. Connolly, 
109 N.W. 368, 370. 77 Neb. 264. 

N.J.—^Farrell v. Welsman, 158 A. 826, 
828, 108 N.J.LAW 458. 

N.Y.—^French v. Seamans, 60 N.T.S. 

776, 777, 27 App Dlv. 612, 614. 
Okl.—Cities Service Oil Co. v. Kindt, 
190 P.2d 1007, 200 Okl. 64—Wil¬ 
liams V. Pressler, 66 P. 934, 11 
Okl. 122. 

(9) “The compound result of the 
legal instructions given to the jury 
by the court and of their findings of 
fact applied to the legal principles 
laid down for their guidance."—Cole 
V. Blue Ridge Ry. Co.. 65 S.E. 126, 127, 
76 S.C. 166—Lrewls v. Hinson, 43 S.E. 
16, 18. 64 S.C. 671—Bonhan v. Bishop, 
23 S.C. 106. 

(10) “The definite answer given by 
the Jury to the court concerning the 
matters of facts committed to the 
Jury for their deliberation and deter¬ 
mination, but BO long as deliberation 
continues, determination has not been 
reached."—Ralston v. Stump, 62 N.E. 
2d 293, 75 Ohio App. 375. 

(11) “A declaration of the truth as 
to Issues of fact submitted to Jury." 
N.C.—Bartlett v. Hopkins, 69 S.E.2d 

236, 238, 335 N.C. 165. I 

WU.—Shenners v. West Side Street 1 
R. Co., 47 N.W. 622, 623, 78 Wls. 
882. 

(12) The agreement which the Ju- ] 
rors reach in their deliberations and 
not the written paper which Is filed, 
If, through a clerical error or other¬ 
wise, that does not express the Jurors’ 
agreement.—Brophy v. Milwaukee 
Elec. Ry. & Transport Co., 30 N.W.2d 
76, 261 Wls. 668—Butteris v. Mifflin 
& Linden M. Co.. 118 N.W. 642, 643, 
133 Wis. 343. 

Btatsment of Jwor hslfi aot vsrdiet 

Statement of Juror in response to 
question whether Jury had agreed 
on a verdict that they had decided 
on the Insurance company giving 
plaintiff three thousand dollars, 
though showing that jurors knew or 
aissumed that defendant truck owner 


carried liability Insurance, did not 
require rejection of verdict In favor 
of plaintiff.—Carter v. Butler, 42 S.E. 
2d 201, 186 Va. 186. 

10. Mo.—^Arcadia Timber Co. v. 
Evans. 264 S.W. 810, 304 Mo. 674. 

N.C.—McLean v. Douglass, 28 N.C. 
233, 235. 

11. La.—State v. Blue, 64 So. 411, 
134 La. .661. 

N.Y.—French v. Seamans, 50 N.Y.S. 
776, 27 App.Div. 612. 

13. La.—State v. Blue, 64 So. 411, 
134 La. 661. 

N.Y.—French v. Seamans, 60 N.Y.S. 

776, 27 App.Div. 612. 

13. Kan.—Blomberg v. State Bank 
of Ogden, 241 P. 242, 246, 119 Kan. 
691. 

Terdlot is oonolusioa of foot, not of 
law 

D.C.—U. S. V. O'Neal, 10 App.Cas. 
206. 236, affirmed 19 S.Ct. 680, 174 
U.S. 1. 43 L.Ed. 873. 

14 Ky.—Davis v. Stone, 198 S.W. 
937, 172 Ky. 696, 

Tex.—Darden v. Mathews, 22 Tex. 
820, 826. 

i 15. Iowa—Gray v. Phillips, Morr. 
430. 

Ky.—^Davls v. Stone, 198 S.W. 937, 

[ 172 Ky. 696. 

TWO separate aapeots 
j A verdict consists of two separate 
and distinct aspects, liability and 
I amount.—All v. John Gerber Co., 262 
S,W.2d 138, 86 Tenn.App. 134—Board 
i of Mayor and Aldermen of Coving¬ 
ton V. Moore. 232 S.W.2d 410, 83 Tenn. 
App. 661. 

16. Ala—^Hames v. Brownlee, 63 
Ala. 277, 278. 

Miss.—Harris v. Pounds, 187 So. 891, 
185 Miss. 688. 

17. Mo.—Spangler-Bowers v. Benton, 
83 S.W.2d 170. 229 Mo.App. 919. 

64 C.J. p 1068 note 66. 

Verdict as essential to Judgment see 
Judgments | 45. 

Bauivoleat to Jnagmeat 

Verdict Is equivalent to a Judgment 
or final determination.—Liberty Mut. 
Ins. Co. V. J. B. Clark Co., Minn., 69 
N.W.2d 899. applying Missouri law. 
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18. Mich.—McGinnis v. Canada 
Southern Bridge Co.. 13 N.W. 819, 
49 Mich. 466, 472. 

19. Mich.—McGinnis ▼. Canada 
Southern Bridge Co., supra 

SO. Cal.—Simmons v. Hamilton. 66 
Cal. 493, 496. 

Conn.—Day v. Webb, 28 Conn. 140. 
Okl.—Teachers’ Conservative Inv. 
AsB'n V. England, 243 P. 137, 116 
Okl. 298. 

“General verdict" defined see infra 
subdivision b of this section. 
“Special verdict" defined see infra 
subdivision c of this section. 

Xa Psnasylvsala 

With respect to Jury trials In. civil 
actions, the established practice ad¬ 
mits of only three forms of verdict, 
general verdict, general verdict with 
special findings or answers to special 
questions of fact, and special ver¬ 
dict.—Fulforth V. Prudential Ins. Co. 
of America, 24 A.2d 749, 147 Pa.Su- 
per. 616. 

81. N.J.—Standard Baking Co. v. Hi- 
Grade Coal & Fuel Co.. 179 A. 808, 
115 N.J.Law 265. 

Verdict of aoBsult 

Verdict of nonsuit was a nullity 
which should not have been received 
by court, since Jury were only enti¬ 
tled to render either verdict for plain¬ 
tiff or verdict for defendant.—Stand¬ 
ard Baking Co. v. Hi-Grade Coal * 
Fuel Co., 179 A. 308, 116 N.J.Law 
266. 

88. Iowa.—Garden v. Moore, 166 N. 

W. 410. 174 Iowa 376. 

N.J.—^Farrell v. Welsman, 158 A. 826, 
108 N.J.Law 468. 

83. N.J.—^Farrell v. Welsman, 168 A- 
826, 108 N.J.Law 468. 

N.Y.—Appelt v. Tlmpone. 88 N.T.S. 
2d 43, 195 Mlsc. 68, reversed on oth¬ 
er grounds 91 N.Y.S.2d 869, 276 App. 
Dlv. 1046. 

«<Verdiot«^ an employed la atatate 
A trial on which the jury has fail¬ 
ed to agree will not be considered as 
one of the “verdicts," within statute 
prohibiting new trial where there 
have been three verdicts on substan¬ 
tially the same evidence.—^Louisville 
& N. R. Co. V. Daniel, 116 S.W. 804, 
131 'Ky. 689, dissenting opinion Hi & 
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The report made by the jury on its return to the 
court after its deliberations have been concluded 
is not a verdict, but is the material from which the 
verdict is to be formulated unless it is improper in 

substance.24 

A finding is merely a narrative of the facts 
claimed to have been proved on either side,25 and 
its purpose is to present fairly any claimed errors 
in the charge or rulings of the court.26 

Other terms distinguished. In the absence of a 
statute to the contrary,^7 a verdict is a decision by 
a jury,28 and a finding by a judge is not a verdict,2® 
but can be expressed only by an order or judg¬ 
ment.20 The term “verdict” is often used in dis¬ 
tinction to the answers to special questions, but is 
not necessarily absolutely synonymous with “gen¬ 
eral verdict.”2i 


h. General Verdict 

A general verdict le that by which the Jury pro- 
nounce generally on all or any of the issues, either In 
favor of the plaintiff or in favor of the defendant. 

A general verdict is that by which the jury 
pronounce generally on all or any of the issues, 
either in favor of plaintiff or in favor of defend- 
ant.22 It ig a finding in favor of the prevailing 
party of every material fact properly submitted to 
the consideration of the jury.23 Simple responses 
of “yes” or “no” to issues submitted constitute gen¬ 
eral verdicts.24 Separate findings on each of sepa¬ 
rate causes of action are general verdicts.25 A gen¬ 
eral verdict is an indivisible entity,26 and it cannot 
readily be separated into its component elements.2'^ 
A verdict directed on specific pleas is not a general 
verdict even though worded as such, and even 
though there is no objection to the form where the 
record shows that it was so directed.28 


W. 1198, rehearing denied 119 S.W. 
229, 181 Ky. 689. 

24. NY—Carrlg v. Oakes, 20 N.Y.S, 
2d 685. 173 Mlsc. 793. affirmed 24 
N.Y.S.2d 136, 260 App.Div. 989. 

85. Conn.—Castaldo v, D’Eramo, 98 
A.2d 664, 140 Conn. 88—FJerberg v. 
Whitcomb. 177 A. 135, 119 Conn. 390 
—Brown v. Goodwin, 147 A. 673, 
110 Conn. 217. 

Por purpoM of review, the ‘‘find¬ 
ings of fact" embrace all the facts 
established by the evidence.—Martin 
V. A. Li. Scott Lumber Co., 273 P. 
411, 412, 127 Kan. 391. 

86. Conn.—Castaldo v, D’Eramo, 98 
A.2d 664, 140 Conn. 88—Fierbcrg v. 
Whitcomb, 177 A. 136, 119 Conn. 390 
—Brown V. Goodwin, 147 A. 673, 
110 Conn. 217. 

87. Or,—Scott V. Ford, 97 P. 99, 101, 
52 Or. 288. 

S.D.—Kelly v. Wheeler, 119 N.W. 
994, 996, 22 S D. 611—Lone Tree 
Ditch Co. V. Rapid City Electric, 
etc., Co.. 93 N.W. 650, 16 S.D. 451. 

88. Ala.—Oorpiui Jnxls gaoted la 

Hancock v. Oliver, 164 So. 671, 674, 
228 Ala. 648. 

Kan.—Swan v. Bevls Rock Salt Co., 
119 P. 871, 86 Kan. 260. 

Mass.—Ashapa v. Reed, 182 N.E, 859, 
280 Mass. 614—McKinley v. War¬ 
ren, 105 N.E. 990. 218 Moss. 810, 

64 C.J. p 1053 note 61. 

▼erdlot aad deoialon. 

The word ’‘verdict" means the 
finding of the jury, and the word 
"decision” means the finding of the 
court, and each denotes the finding 
on the facts —Heekin Can Co. v. 
Porter, 46 N.E.2d 486, 221 Ind. 69— 
Lowrance v. Lowrance, 182 N.E. 273, 
276. 85 Ind.App. 346. 

a», Ala.—Oorpns Jtiris gnoted in 


Hancock v. Oliver. 164 So. 671, 674, 
228 Ala. 548. 

Kan.—Swan v. Bevis Rock Salt Co., 
119 P. 871. 86 Kan. 260. 

64 C.J. p 1063 note 62. 

30. Ala —CorpTis Juris guoted in 
Hancock v. Oliver, 164 So. 671, 574, 
228 Ala. 648. 

Mass,—Bearce v, Bowker, 116 Mass. 
129. 

31. Kan—Swan v. Bevls Rock Salt 
Co., 119 P. 871. 86 Kan. 260. 

32. US.—Schofield v. Baker, D.C. 
Wash., 242 P. 667, 668. 

Ala.— Corpus Juris cited la Bussell 
V. State, 166 So. 266. 268, 231 Ala. 
420— Corpus Juris cited ia Bussell 
V. State, 166 So. 264, 255, 27 Ala. 
App, 10. 

Ill.—^Weinhouse v. Woodruff, 69 N.E. 

2d 52,‘5. 324 Ill.App. 660. 

Ky.—Equitable Life Assur. Soc. of 
U. S. V. Goble, 72 S.W.2d 36, 37, 
264 Ky. 614—Davis v. Stone, 189 
S.W. 937, 938, 172 Ky. 696. 

Mont— Corpus Juris quoted la Gil¬ 
more v, Mulvlhill, 98 P.2d 336, 339, 
109 Mont. 601. 

Okl.—Teachers’ Conservative Inv. 

Ass’n V, England, 243 P. 187, 138, 
115 Okl. 298. 

Wis.—Boneck v. Herman, 20 N.W.2d 
664, 247 Wis. 692. 

64 C.J. p 1063 note 64. 

Other deflaitioas 

(1) “The composite result of the 
facts found by the Jury and the law 
as given to Jury In the charge.”— 
P. W. Woolworth Co. v, Carriker, C.C. 
A.Md . 107 F,2d 689, 692. 

"One by which a Jury pronounces 
generally on all Issues of fact sub¬ 
mitted to it for determination."—Will 
V, Hughes. 238 P.2d 478, 484, 172 Kan. 
45—Lord v. Hercules Powder Co., 167 
P.2d 299. 301, 161 Kan. 268—^Phillips 
V. Hartford Acc. & Indem. Co., 142 P. 
2d 704, 708, 167 Kan. 581. 
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(3) “A finding, by the jury, in the 
'terms of the issue or issues referred 
to them.' ”—Settle v. Alison, 8 Ga. 
201, 208. 52 Am D 393. 

(4) “One by which the jury pro¬ 
nounce at the same time on the fact 
and the law, either in favor of the 
plaintiff or the defendant."—Childs 
V. Carpenter, 32 A 780, 781, 87 Me. 
114, 116. 

(5) The integrated final product of 
the Jury’s findings containing the 
facts, the law, and the application of 
the law to the facts—Rowe v. Safe¬ 
way Stores, 128 P.2d 293, 298, 14 
Wash.2d 363. 

‘Verdicts held general 
Cal.—Murray v. Babb, 86 P.2d 147, 
30 Cal App,2d 301. 

Go.—Poole v. McEntire, 75 S.E 2d 20, 
209 Ga. 669. 

N.Y.—Macivor v. Schwartzman, 260 
N.Y.S. 707, 237 App.Div. 825—Tracy 
V. Dolan, 66 N.Y.S. 207, 61 App.Div. 
688 . 

33. Mont— Corpus Juris quoted la 

Gilmore v. Mulvlhill, 98 P.2d 336, 
339, 109 Mont. 601. 

64 C.J. p 1063 note 66. 

34. N.C.—Porter v. Western North 
Carolina R. Co.. 2 S E. 681, 97 N.C. 
66, 2 Am.S.R. 272. 

35. Iowa.—Farmers’ Savings Bank 
of Arispe v. Arlspe Mercantile Co., 

127 N.W. 1084, 1087. 

64 C.J. P 1054 note 67. 

33. Ark.—Home Co. v. Lammers, 264 
S.W.2d 65, 221 Ark. 311—Martin v. 
Street Imp. Dist. No. 349, 21 S.W. 
2d 430, 180 Ark. 298. 

37. Wash.—Rowe v. Safeway Stores, 

128 P.2d 293, 14 Wash.2d 363. 

38. Ga.—Groover v. Savannah Bank 
& Trust Co.. 3 S.E.2d 746, 60 Ga. 
App. 867. 
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c. Special Verdict 

A special verdict Is one In which the jury find the 
facts particularly, and then submit to the court the 
questions of law arising on them. 

A special verdict is one in which the jury find 
the facts particularly, and then submit to the court 
the questions of law arising on them.®^ It is a 
special finding by the jury on each material issue 
of the case/o leaving the ultimate decision of the 
case on those facts to the court,with a conclu¬ 
sion in the alternative that if on the facts found 
the law is for plaintiff then the finding is for 
plaintiff, but if the law is for defendant then the 
finding is for defendant.'^^ 

Although many types of controversies are cus¬ 
tomarily submitted to the jury on a special ver¬ 
dict, such verdicts were unknown and unrecog¬ 
nized by the common law, or by practice prior to 
the statute of Westminster II, St. 13 Edward I 
c 30, which in fact originated the special verdict as 
it now exists.^^ There also has existed another 
species of special verdict, as where the jury return 
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a general verdict for plaintiff, subject nevertheless 
to the opinion of the court on a special case stated 
by counsel on both sides, as a matter of law.*^ 
However, this proceeding, it has been said, has 
gone out of practice.'*® 

The object of a special verdict is to have all 
questions of fact in the case finally settled by the 
jury,*”^ and to find sufficient ultimate facts to en¬ 
able the court, unaided by the evidence, to apply 
the appropriate law thereto and to render judg¬ 
ment,*® but not to decide disputes between witnesses 
as to minor facts even though such minor facts 
are essential to establish, by inference or otherwise, 
the main fact.*® A special verdict, although com¬ 
prising many findings, is but one verdict.®® 

Special findings distinguished. The fact that a 
general verdict is accompanied by special findings 
or answers to special questions does not make the 
verdict a special verdict.®^ Where there is no gen¬ 
eral verdict, however, specific findings of the jury 
as to the facts are to be considered as a special ver- 


39. Ala.— Corpus Juris cited In 

Russell V. State, 165 So. 256, 257. 
231 Ala. 420— Corpus Juris cited In 
Russell V, State, 165 So. 254, 265, 
27 Ala.App. 10. 

Ohio.—Smith V. Pennsylvania R. Co., 
APP., 99 N.E 2d 601. 

64 C.J. p 1064 note 68. 

Othel: deflnitionn 

(1) One by which a Jury finds the 
facts only and it so present.s the 
finding’s of fact as established by the 
evidence that nothing remains for 
court to do but draw therefrom con¬ 
clusions of law 

JMlnn.—Roske v. Ilykanylcs, 45 N.W. 
2d 769. 232 Minn 383—Ferch v. 
Hiller, 205 N.W. 504, 209 Minn, 124 
—Cummings v. Taylor, 21 Minn. 
S66. 

Ohio.—^Weaver v. Weaver, App., 85 N. 
E.2d 173. 

(2) "The finding of facts by a Jury, 
as shown In Its answers to questions 
submitted to It In writing."—^Equita¬ 
ble Life Assur. Soc. of U. S. v. Goble, 
72 S.W.2d 35, 37, 264 Ky. 614. 

(3) "That by which the jury finds 
facts only."—Teachers' Conservative 
Inv. Ass’n v, England, 243 P. 137, 138, 
116 Okl. 298. 

40. Pa.—^Fulforth v. Prudential ins. 
Co. of America, 24 A.2d 749, 147 
PuSuper. 616. 

64 C.J. p 1054 note 69. 

41. Pa.—^Fulforth v. Prudential Ins. 
Co. of America, supra—Schmidt v. 
Campbell, 7 A.2d 564, 136 Pa.Super. 
690—James v. Columbia County 
Agricultural, Horticultural and Me¬ 
chanical Ass’n, 178 A. 326, 117 Pa. 


Super. 277, reversed on other 
grounds 184 A. 447, 321 Pa. 465 
Wis.—Boneck v. Herman, 20 N.W.2d 
664, 247 Wls 592. 

64 C J. p 1054 note 70. 

Sixallor to "case stated’* 

A "special verdict" is similar to a 
"case stated," except that facts are 
found by jury Instead of agreed to 
and stated by parties, and, like a case 
stated, the court in pronouncing judg¬ 
ment cannot go beyond facts found in 
special verdict and Infer anything not 
there found, and what is not found la 
presumed not to exist, and if facts 
found are not sufficient to support a 
judgment the case must be tried 
again.—Pulforth v. Prudential Ins. 
Co. of America, 24 A.2d 749, 147 Pa, 
Super. 616. 

Action, for declaratory judgment 

A verdict in an action for a declara¬ 
tory judgment is necessarily a special 
verdict since the determination of the 
further Issues, namely the rights, 
status, and other legal relationship 
of the parties, under the facts deter¬ 
mined by the verdict, is for the court. 
—Crollard v. Northern Life Ins. Co., 
200 S.W.2d 375. 240 Mo.App. 356. 

42. U.S.—Mumford v. Wardwell, 
Cal.. 6 Wall. 423. 18 L.Ed. 756— 
Suydam v. Williamson, N.Y., 20 
How. 427, 15 L.Ed. 978. 

N.Y.—In re Plate's Will, 166 N.Y.S. 

999. 1002, 93 Mlsc. 423. 

Pa,—Schmidt v. Campbell, 7 A,2d 664, 
136 Pa-Super. 690—James v. Colum¬ 
bia County Agricultural, Horticul¬ 
tural & Mechanical Ass'n, 178 A. 
326, 117 Pa,Super. 277, reversed on 
other grounds 184 A. 447, 321 Pa. 
465. 


Report of Judge not special verdict 

A paper containing all the evidence 
introduced on trial and certain offers 
of proof excluded by the court, and 
drawn up in the form of a report of 
the Judge who presided at the trial, 
and signed by him and under seal, 
and concluding, "A verdict was then, 
by direction of court, taken for the 
plaintiffs, for the premises claimed, 
subject to the opinion of the court 
upon the questions of law, with liber¬ 
ty to either party to turn this case 
into a special verdict or bill of excep¬ 
tions," was not a, special verdict.— 
Suydam v. Williamson, N.Y., 20 How. 
427, 15 L.Ed. 978. 

43. U.S.—Tillman v. Great American 
Indemnity Co. of N. T., C.A.Wls., 
207 F.2d 688. 

44. Pa—Wallingford v. Dunlap, 14 
Pa 31. 

45. Pa.—^Wallingford v. Dunlap, su¬ 
pra. 

46. Pa.—Wallingford v. Dunlap, su¬ 
pra 

47. N.Y.—^Daley v. Brown, 60 N.E. 
753, 167 N.Y. 381. 

48. Ohio.—Miller v. Jackson, 107 N. 
E.2d 922, 92 Ohio App. 199. 

49. Wis.—^Baxter v. Chicago, etc,, R, 
Co., 80 N.W. 644, 104 Wis. 307. 

50. Tex.—Casey-Swasey Co. v. Man¬ 
chester Plre Ins. Co., 78 S.W. 864, 
32 Tex.Clv.App, 168. 

51. Pa.—Simpson v. Montgomery 
Ward & Co., 67 A.2d 671, 162 PaSu- 
per. 371 — Schmidt v. Campbell, 7 A. 
2d 554, 136 PaSuper. 690. 

64 C.J. p 1064 note 79. 
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dict,®2 or may be so considered where there is 
neither a general nor a special verdict.58 It has 
been held that where interrogatories were sub¬ 
mitted and answered which embraced and covered 
all the issues in the cause they might be regarded 
as a special verdict,but cannot be so regarded 
where the interrogatories do not cover all the 
issucs.55 Although they may to some extent both 
subserve the same purpose,5® the object of both be¬ 
ing to secure fair and impartial answers to ques¬ 
tions submitted, free from bias or prejudice in 
favor of either party or in favor of a particular 
result,there is still a material difference between 
special verdicts and findings by responses to inter¬ 
rogatories.®* By the former, no unconditional 
general verdict is ever properly rendered, but the 
jury find the facts only and submit the question of 
law arising on them to the court.®* By the latter, 
answers pertinent to, and perhaps controlling, al¬ 
though not necessarily fully covering, an issue 
framed, are given, always in connection with a 
general verdict,*® and an answer to a special in¬ 
terrogatory may respond to a single inquiry per¬ 
taining to one issue essential to the general ver- 
dict.*l The purpose of the former is to furnish the 
basis of a judgment to be rendered, and of the 
latter, by eliciting a determination of material facts, 
to furnish the means of testing the correctness of 
the verdict rendered, and of ascertaining its ex- 
tent.*2 

As employed in statutes the term “special ver¬ 
dict” docs not necessarily mean a finding on each 


material issue in the case as it did at common law,** 
as, for example, in a statute which authorizes de¬ 
mand for a special verdict on any one or more of 
the issues or particular questions of fact, not for the 
purpose of determining what judgment shall be 
entered, but for the purpose of determining whether 
the general verdict is or is not against law.*^ Un¬ 
der such a statute special verdicts and special find¬ 
ings are identical except as to name.*® 

Answers to questions by jury in equity cases. 
Where a court of equity submits part of several 
questions of fact to a jury, answers thereto do not 
constitute a special verdict.®* 

d. Verdict Subject to Opinion 

In some Jurisdictions the jury may brino In a ver¬ 
dict for either party subject to the opinion of the court 
on a point of law. 

In some jurisdictions the jury may bring in a 
verdict for either party subject to the opinion of 
the court on a point of law.*^ This is a general 
and not a special verdict.** A verdict generally for 
either party, dependent on a single point of law 
presented to the court, is good.** The facts on 
which it arises must either be admitted on the 
record or found by the jury."^® A verdict condi¬ 
tioned on, and subject to, the opinion of the court 
on a demurrer to the evidence remains conditional 
until the court acts on the demurrer and gives 
judgment or sets it aside,and it is error to ren¬ 
der judgment on the verdict without determining 
the demurrer.'^* 


62. Pa.—Thompson v. Emerald Oil 
Co., 123 A, 810, 279 Pa, 321. 

53. Iowa.—Bobbitt v. Van Eaton, 226 
N.W. 79, 208 Iowa 404. 

64. Ind.—Pea v. Pea, 36 Ind. 387. 

65. S.D.—Central Land & Invest¬ 
ment Co. V. Lolseau, 239 N.W. 487, 
69 S.D. 266. 

64 C.J. pl066 note 83. 

66. Conn.—Freedman v. New York 
N. H. & H. R. Co., 71 A. 901, 81 
Conn. 601, 16 Am.S.R. 4G4. 

Ind.—Manning v. Ga.sharie, 27 Ind. 
899. 

67. N.D.—Ferderer v. Northern Pac. 
Ry. Co., 42 N.W.2d 216, 77 N.D. 
169. 

68 . Conn.—^Freedman v. New York, 
N. H. & H. R. Co., 71 A. 901, 81 
Conn. 601. 15 Am.S.R. 464. 

Ind.—Manning v. Gasharie, 27 Ind. 
399. 

69. Iowa.—^Morbey v. Chicago & N. 
W. Ry. Co.. 89 N.W. 105, 116 Iowa 
84. 

Minn.—Roske v. Ilykanyics, 45 N.W. 
2d 769, 232 Minn. 383. 


Ohio.—Dowd-Feder Co. v. Schreyer, 
179 N.B. 411, 124 Ohio St. 604. 

60. Conn —Freedman v. New York, 
N. HI & H. R. Co., 71 A. 901, 81 
Conn. 601, 16 Am.S.R. 464. 

Ohio.—Dowd-Feder Co. v. Schreyer, 
179 N.E. 411, 124 Ohio St. 604. 

61. Iowa—Morbey v. Chicago & N. 
W. Ry. Co., 89 N.W. 105, 116 Iowa 
84. 

Minn.—Roske v. Ilykanyics, 46 N.W. 
2d 769, 232 Minn. 383. 

62. Minn.—Roske v. Ilykanyics, su¬ 
pra 

64 C.J. p 1056 note 87. 

Sole basil of Judgment 

The special verdict is the sole ba¬ 
sis of Judgment and it must be com¬ 
plete and consistent in and with It¬ 
self, without aider by intendment or 
reference to the evidence. If it does 
not find all the facts essential to sus¬ 
tain or defeat the cause of action it 
will not support a Judgment. On the 
other hand, a special finding is de¬ 
signed to explain and test a general 
verdict.—^Dowd-Feder Co. v. Schreyer, 
179 N.E. 411, 124 Ohio St. 604. 
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63. Cal.—Napa Valley Packing Co. v. 
San Francisco Relief & Red Cross 
Funds, 118 P. 469, 16 Cal.App. 461. 

64. Cal.—Plyler v. Pacific Portland 
Cement Co., 92 P. 66, 162 Cal. 125— 
Napa Valley Packing Co. v. San 
Francisco Relief & Red Cross 
Funds. 118 P. 469, 16 Cal.App. 461. 

65. Cal —Napa Valley Packing Co. V. 
San Francisco Relief & Red Cross 
Funds, supra. 

66. N.Y.—Duclos V. Kelley, 89 N.E. 
876, 876, 197 N.Y. 76. 

67. Mass.—Goetze v. Dominick, 140 
N.E. 802, 246 Mass. 310. 

64 C.J. p 1055 note 92. 

68 . Va.—Dejarnatte v. Allen, 6 Gratt. 
499, 46 Va. 499—McMichen v. Amos, 
4 Rand. 134, 26 Va. 184. 

69. Va.—McMichen v. Axnos, supra. 

70. Pa.—Watsontown Cor Mfg. Co. 
V. Elmsport Lumber Co., 99 Pa. 
606—Witman v. Smeltzer, 16 Pa. 
Super. 286. 

71. W.Va.—Green & Co. v. Pitts¬ 
burgh. etc., R. Co.. 11 W.Va. 686. 

72. W.Va.— Green & Co. v. Pitts¬ 
burgh, etc., R. Co., supra. 
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e. Oonditional Terdlet 

It !• o«nenilly hald that th« Jury cannot rondar a 
conditional vordict In an aotlon at law, although It la 
pormlttad In aoma Juriadictiona* 

It is generally held that the jury cannot render 
a conditional verdict in an action at law.^> In some 
jurisdictions, however, this practice is permitted. 

Failure io comply. Where, after a conditional 
verdict, plaintiff, by a motion for new trial, pre¬ 
vents defendant from performing the condition, 
such failure cannot put defendant in default.^^ 

f. Perverse Verdict 

A parvoraa vardlet la ona randarad In disregard of 
tha law as gtvan to tha jury by tha court. 

A perverse verdict is one rendered by a jury 
which chooses not to take the law from the judge, 
but acts on their own erroneous view of the law.^* 
It is a verdict rendered in disregard of the law 
as given to the jury by the court one whereby 
the jury refuse to follow the directions of the judge 
on a point of law.^® It is not necessary that the 
jury should have acted dishonestly or from im¬ 
proper motives in order to render a verdict per¬ 
verse it is sufficient that they have disregarded 
the judge*8 instructions.®® However, a verdict 
which is contrary to an erroneous instruction,®i or 
which is sustained by the great preponderance of 
the evidence,®* is not perverse. 


g. Pxlvy Vttdlct 

A privy vardlet la ona given out of court bafora any 
of tfia judgoa of tha court. 

A privy Verdict is one given out of court, before 
any of the judges of the court;®® that which, for 
the sake of being released from confinement, is 
given by a jury out of court to a judge;®* a ver¬ 
dict when the judge has left or adjourned the 
court, and the jury, being agreed, in order to be 
delivered from their confinement, obtain leave to 
give their verdict privily to the judge out of court*® 
It is called "privy*' because it ought to be kept 
secret from each of the parties until it is affirmed 
in court®® Such a verdict has been called a mere 
nullity,**^ since it is of no force unless affirmed by 
a public verdict given openly in court, wherein the 
jury may vary from the privy verdict.** However, 
if the court is adjourned to the judge’s chamber, 
it is not privy but public.** 

L Spedal lasnea 

The object of itatutea which permit a party to have 
the caee aubmitted to tha Jury on apoolal Imum Io to 
enable the party to procure a finding on tho faeta by the 
Jury without thoir having knewladgo of the lagal effaet 
of ouoh finding. 

Under some statutes a party may have a case sub¬ 
mitted to the jury on special issues, to enable the 
party to procure a finding on the facts by the jury 
without their having knowledge of the leg^ effect 
of such finding,*® so as to remove from the jury 
any bias or prejudice in favor of or against the 
parties by reason of the effect of their answers,*®- 


73. afl«s.->Dayla v. Searcy, SO So.. 
&aa. 79 Miss. 292. 

Mo.—Cox V. Bright *6 Mo.App. 417. 

74. Pa.—Tull V. Lynn, 18 Pa-Dlat. 
499 . 

64C.j.P 1066 note 99. | 

7a Pa.—Jones v. Backus, 8 A. 395, 
114 Pa. 120. 

7a Wie.—Godfrey v. Godfrey. 108 N ., 
W. 814, 127 WlB. 47, 61, 7 AniuCaa 
176. 

48 C.J. p 1051 note 1. 

77. Wls.—Farkes v. Ldndemaiui, 188 
N.W. 680,148 Wls. 89, 90. 

48 C.J. p 1061 note 2. 

7A Wla—Godfrey v. Godfrey, lOS 
N.W. 814, 127 WlB. 4T, 61, 7 Ann- 
Cas. 176. 

48 C.J. P 1061 note 8. 

79 . WlB.—Murphy v. Ijachmund 
Lumber, etc.. Co., 216 N.W. 822. 822, 
184 Wia 119. 

aa WlB.— Murphy v. Lacbmuod 
Lumbar etc., Co., 218 N.W. 822, 828, 
194 WlB. 119. 

n, WlB.—Callahan v. Chicago, eta, 
R. Ca, 164 N.W. 449, 161 Wla 288. 

aa. Mliin.-^er v. Chicago, M., St 


P, • P. R. Co., 248 N.W. 681, 189 
Mian. 869. 

88. Wla.—Barrett v. Bute, 1 Wla 
176. 

Pa.—Commonwealth v. Heller, 6 
Phlla 128. 

60 C.J. p 409 note 48. 

84. Pa.—Welllts V. Thomas, 186 A. 
864, 122 PaSuper. 428—Domlck v. 
Relchenbacfc, 10 Serg. dc R. 84, 90. 
aa Pa—Welllts V. Thomas, 188 A. 

864. 866, 122 PaSuper. 4X8. 

60 C.J. P 409 note 46. 
sa Pa—commonwealth v. Heller, 6 
Phlla 128. 

Wls.—Barrett v. SUte, 1 Wla 178, 
180. 

50 C.J. P 408 imte 41. 

87. Pa.—WelllU V. Thomas. 186 A. 
864, 866, 122 FaSuper. 488. 

50 aJ. P 409 note 48. 

88. Pa—Welllts ▼. Thomas, supra 
I 48 C.J. P 409 note 49. 

sa Pa—Welllts ▼. Thomas, suprsr- 
I Dornlok v. Belchenback, 10 Berg. 
4k R. 84, 90. 

SO, Tex—Bx parte Fisher, 206 8.W. 
2d 1000, 146 Tex 828, affirmed Plah- 
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er V. Paca 69 B.Ct. 426, 886 U.B. 
166, 98 L.Bd. 669 rehearing denied 
69 S.Ct. 663, 886 US. 928, 98 L.Bd. 
1089—McFadden v. Hebert 16 8. 
W.2d 218, 118 Tex 814—Gilmer v. 
Graham, Com.App., 61 S.W.2d 263 
—Vega v. Qrieger, Civ.App., 264 8. 
W.2d 498, reversed on other 
grounds, Griegsr v. Vega Sap.. 271 

aw. 2 d 86. 

81. Tex.—^BX parte Fisher, 206 8.W. 
2d 1000, 146 Tex 828. affirmed Flah- 
er T. Pace. 69 S.Ct 486. 886 U.S. 166, 
93 LhEid. 669. rehearing denied 69 
8.Ct. 668. 886 U.B. 828, 98 L.Ba. 
1089—McFaddln v. Hebert, 16 B. 
W.Sd 218. 118 Tex 814—Bimmonda 
V. 8t Louis, B. 4k M. Ry. Oo., Com. 
App., 29 aw.2d 989—Vega V. Grieg- 
er, ClvJtpp., 264 aW.2d 498. re¬ 
versed on other grounds, Grieger 
V. Vega Sup.. 871 S.W.8d 86—StUe 
V. Layton, Clv.App., 147 S.W.2d 616. 
Shnllac staiHBaaiS of poxpose 
The laws authorising submission of 
causes on special issues were intend¬ 
ed to have Jury find, in reaponae to 
pertinent qnestiona what the facts 
are in a given case and remove the 
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to confine the jury to its proper function as trior 
of the facts,82 and to relieve them from the duty 
of directly passing on who shall prevail in the suit.®* 
The findings of the jury on special issues are to 
assist the court in determining what judgment 
should be entered,®^ and it is for the court to deter¬ 
mine the legal effect of the facts found by the 
jury,®5 and to apply the law to the facts found,®® 
and to render such judgment thereon as the law 
demands.®'^ The object also is to prevent the jury 
from first agreeing to give a verdict to one of the 
parties and then framing answers to carry out the 
agreement.®® 

i. Special Findings 

Special flndlnga are particular findings of individual 
facts. 

Special findings are particular findings of in¬ 
dividual facts,®® limited to findings of fact.i The 
object of such a finding is to state the ultimate 


facts, 2 and not the probative or evidentiary facts.® 
The true purpose of special findings of the jury is 
to serve as an aid in administering justice.^ 

Purposes of propounding interrogatories or ques¬ 
tions to a jury, and requiring them to make special 
findings thereto, in addition to their general ver¬ 
dict, are to bring out the various material facts 
and assist the jury in arriving at an intelligent ver¬ 
dict to give either party, uninfluenced by acts 
of the court, an answer on a controlling issue with¬ 
out regard to the general verdict;® to test"^ and ex¬ 
plain or limit® the general verdict, and to ascertain 
on what grounds it rests;® to enable the court to 
learn the jury’s view of material issues^® and the 
jury’s ability to make correct inferences from ex¬ 
isting facts to enable the court to apply the law 
correctly and guard against any misapplication of 
the law by the jury;^® to give the parties the op¬ 
portunity to ascertain whether the jury has under¬ 
stood and applied the law to the proved facts 


apparent temptation of jurors to re¬ 
turn a verdict “in favor of" one of the 
litigants.—-Fort Worth & D. C. Ry. 
Co. V. Kiel, Tex,Civ.App.. 196 S.W.2d 
406, error refused no reversible error. 
92. Tex.—Luling Oil & Gas Co. v. 
Edwards, Clv.App., 32 S.W.2d 921— 
Houston & T. C. R. Co. v. Shep¬ 
herd, CivApp., 6 S.W.2d 410, 414. 

64 C.J. p 1066 note 6. 

83. Tex.—Ex parte Fisher, 206 S.W. 
2d 1000, 146 Tex. 328, affirmed Fish¬ 
er V. Pace. 69 S.Ct. 425, 336 U.S. 
166, 93 L.Ed. 669, rehearing denied 
69 S.Ct. 663, 336 U.S. 928, 93 L. Ed. 
1089—McFaddln v. Hebert, 16 S.W. 
2d 213, 118 Tex. 314—^Vega v. Grieg- 
er, Clv.App., 264 S.W.2d 498, error 
granted. 

94. Tex.—Coggin v. Coggln, Civ.App., j 

204 S.W.2d 47. | 

95. Tex.—Gilmer v, Graham, Com. 
App.. 62 S.W.2d 263. 

96. Tex.—Universal Life Ins. Co. v. 
Cook. Clv.App., 138 S.W.2d 791— 
Waggoner v. Davis, Civ.App., 261 

S.W. 482—Baker v. East, Clv.App., 
197 S.W. 1123. 

97. Tex.—City of Amarillo v. Hud¬ 
dleston, 152 S.W.2d 1088, 137 Tex. 
226. 

96. Tex.—Slmmonds v. St. Louis. B. 
& M Ry. Co., Com.App., 29 S.W.2d 
989—State v. Layton, Civ.App., 147 
S.W. 2d 616—Harkins v. Mosley, 
Civ.App., 134 S.W.2d 706. 

89. Kan.—Atchison, T. & S. F. R. Co. 
V. Osburn, 100 P. 473, 474, 79 Kan. 
848. 

1. Ind.—Talbot v. Talbot, 167 N.E. 
635, 91 Ind.App. 333. 

SU Ind.—Behler v. Ackley. 88 N.E. 
877, 880, 173 Ind. 173. 


3. Ind.—Behler v. Ackley, supra. 

64 C.J. p 1066 note 14. 

4. Kan.—Taggart v. Yellow Cab Co. 
of Wichita, 131 P.2d 924, 166 Kan. 
88 . 

6. W.Va.—^Penln.sular Land Transp. 
& Mfg Co. v. Franklin Ins. Co., 14 

5 E 237, 36 W.Va. 666. 

64 C.J. p 1066 note 16. 

Detennlnatloa ot facts •■•entlai to 
result 

One of the purposes in submitting 
special questions to Jury is to deter¬ 
mine facts which are essential ele¬ 
ments of result reflected in general 
verdict.—Long v. Shafer, 174 P,2d 88, 
1G2 Kan. 21. 

6. Conn.—Belchak v. New York, N. 
H. & H. R. Co., 179 A. 95, 119 Conn 
630. 

Ohio.—^Wells V. Baltimore & O. R. 
Co., App.. 97 N.E.2d 76. 

7. Kan.—Long v. Shafer, 174 P.2d 
88, 162 Kan. 21—^Jones v. South¬ 
western Interurbon Ry. Co., 141 P. 
999, 92 Kon. 809. 

Ohio.—Insurance Co. v. Downey, 67 
N.E. 264, 68 Ohio St. 161—Cleve¬ 
land & B. Electric R. Co. v, Hawk¬ 
ins. 60 N.E. 658, 64 Ohio St. 391— 
Bailey v. Great Lakes Greyhound 
Lines of Ind., 16 Ohio Supp. 112— 
Wells V. Baltimore & O. R. Co., 
App., 97 N.E.2d 76. 

8 . Conn.—Belchak v. New York N. 
H. & H. R. Co., 179 A. 96. 119 Conn. 
630—^Bernier v. Woodstock Agricul¬ 
tural Society, 92 A. 160, 88 Conn. 
658, 

64 C.J. p 1056 note 17, 

9. Conn.—Belchak v. New York N. 
H. & H. R. Co.. 179 A. 96, 119 Conn. 
630—Canfleld Rubber Co. v. Leary 

6 Co., 121 A. 283, 99 Conn. 40. ] 
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I Coasiderattou of esseatial eleueata 

The final conclusion of a jury is ex- 
I pressed in the Jury's general verdict, 

I and the special findings are for the 
! purpose of ascertaining whether the 
Jury has considered and found the 
elemental ingredients which should 
Inhere In and support the general 
verdict.—Nciswender v. Board of 
ComTs of Shawnee County, 113 p.2d 
115, 163 Kan. 634. opinion supplement¬ 
ed 120 P,2d 218, 164 Kan. 688. 

Kan.—Osburn v. Atchison T & S. F. 

Railway Co., 90 P 289, 75 Kan. 746, 
Mich.—Hartley v, A. I. Rodd Lum¬ 
ber Co.. 276 N.W. 712, 282 Mich. 
652. 

10. Mich —Mitchell v. Perkins, 64 N. 
W,2d 293, 334 Mich. 192—Holman 
v. Cole. 218 N.W. 796, 242 Mich. 
402—Cole V. Boyd. 47 Mich. 98. 

Beasoa for fladlag 

Interrogatories are for purpose of 
ascertaining jury’s finding on a par¬ 
ticular point of case, and not reason 
for that finding.—Stewart v. Raleigh 
County Bank, 2 S E.2d 274, 121 W.Va. 
181, 122 A.L.R. 161. 

11. Mich.—Mitchell v. Perkins, 64 N. 
W.2d 293. 334 Mich. 192. 

Ckirrootion of erroiiaotui JLafereaoM 
Purpose of special questions to the 
jury is to enable the court to correct 
erroneous inferences by the Jury 
from the facts which they found to 
exist—Cole v. Boyd, 10 N.W. 124, 47 
Mich. 98. 

12. Kan.—Parkinson Sugar Co. v. 
Riley, 31 P. 1090, 60 Kan. 401, 408, 
34 Am.S.R. 123. 

64 C.J. p 1056 note 19. 

13. Ohio.—Elio V. Akron Transp. 
Co., 71 N.E.2d 707, 147 Ohio St, 
863. 
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and to aid in proceedings for subsequent review.^* 
This practice is a valuable check against the un¬ 
certainty of a general verdict.15 

§ 486. Sealed Verdict 

a. What constitutes 

b. Directions as to sealing 

c. Opening 

a. What Oonstitutes 

Sealing a verdict means that the findings should be 
placed in an envelope or other incloaure and the inclosure 
sealed. 

Sealing a verdict means that the findings should 
be placed in an envelope or other inclosurc and the 
inclosure sealed,^® and does not mean that the 
public or private seal of the jury, or any of the 
members thereof, should be used.^"^ A sealed ver¬ 
dict has been held to have no statutory basis, but 
to be based on convenience and custom.^* It is 
only an informal memorandum, not a part of the 
record.!® Its function is to provide evidence of the 
status of deliberation when the jury separated, so 
that, when the verdict is subsequently returned in 
open court, there will be no question of improper 
conduct during the separation as long as the jury 
then agree to the scaled verdict.20 

b. Directions as to Sealing 

The court may direct the Jury, If they should agree, 
to sign the verdict, place It in an envelope, and return 
It into open court. 

The court may, without regard to the consent 
or objection of parties ,21 direct the jury, if they 
should agree, to sign the verdict, place it in an 
envelope, and return it into open court,22 or may 


direct the bailiff to permit the jury, on agreement, 
to sign and seal their verdict and return it into court 
the following morning,23 or, on the jury*s coming 
into court to report agreement, counsel being ab¬ 
sent, may instruct the jury to seal their verdict and 
return it into court on the following day.24 

c. Opening 

While the court may, under stipulation of the par¬ 
ties, open a sealed verdict In the abeence of the Jury and 
If necessary reduce It to proper form, It may be opened 
at any time by the court, notwithstanding ths parties 
have agreed that It shall be opened on a particular day. 

While the court may, under stipulation of the 
parties, open a sealed verdict in the absence of the 
jury and if necessary reduce it to proper form,2® 
it may be opened at any time by the court, not¬ 
withstanding the parties have agreed that it shall 
be opened on a particular day.2S The accidental 
unsealing of the verdict by the foreman does not 
vitiate it,27 nor does the fact that counsel, out of 
curiosity, opened it.2* Where a sealed verdict is 
directed, it is error to receive an open verdict.2® 
In some jurisdictions the reception of a sealed ver¬ 
dict in the absence of some of the jury is illegal 
unless consented to by the parties.®® Elsewhere it 
is held that it is not error for the court to receive 
the verdict without calling the jury back into the 
box where the losing party does not request their 
recall or demand the right to poll the jury.3! Also 
it has been held that, if one of the jurors became so 
sick that he could not be present in court, the judge 
might receive the verdict with only eleven jurors 
present,®® or the judge might adjourn court to the 
juror’s house and there, in the presence of all twelve 
jurors, receive the verdict,®® If the parties con- 


14. Conn,—Belchalc v. New York. N. 
H. & H. R. Co., 179 A. 95, 119 Conn. 
630. 

15. Pa.—^Munley v, Scranton, 4 Pa. 
DJst. 117. 

16. Kan.—Bradley v. Rogers, 5 P. 
374. 33 Kan. 120. 

17. Kan.—Bradley v. Rogers, supra. 

18. Minn.— Weatherhead v. Burau, 
65 N.W.2d 703, 238 Minn. 134. 

19. Po.—^Ilavranek v. City of Pitts¬ 
burgh, 25 A.2d 703. 344 Pa. 376. 

20. Minn.—Weatherhead v. Burau, 
55 N.W.2d 703, 238 Minn. 134. 

21. N.Y.—Fahey v. South Nassau 
Communities Hospital, 96 N.Y.S.2d 
842, 197 Misc. 490, affirmed 97 N.Y. 
S.2d 711, 277 App.Dlv. 774. 

64 C.J. pi05a note 23, 

22. Or.—^Applegate v. Portland Gas 
& Coke Co., 18 P.2d 211, 142 Or. 
66 . 


Pa—Thompson v. Dlshong, Com.Pl., 
29 Weat.Co. 39, 61 York Leg.Rec. 
12 . 

64 C.J. p 1056 note 24. 

23. III.—Chicago y. Langlass, 66 Ill. 
361. 

24. Ind.—^Lean v. Cool, 68 Ind. 166. 

25. U.S.—Koon V. Phoenix Mut. Life 
Ins. Co., Ill., 104 U.S. 106, 26 L.Ed. 
670. 

26. Ill.—Pierce v. Hasbrouck, 49 111. 
23. 

27. Iowa.—^Bass v. Hansoa 9 Iowa 
563. 

28. Ohio.—Smoots V. Foster, 16 Ohio 
Clr.Ct. 612, 9 Ohio Cir.I>ec. 2l8. 

29. Ill.—Chicago V. Rogers, 61 Ill- 
188. 

30. Maas.—Rich v. Finley, 89 N.E12d 
213, 325 Mass. 99, 12 A.L.R.2d 669. 

64 C.J. p 1067 note 32. 
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After death of Juror 

Where verdicts were agreed on and 
sealed, after which Jurors separated 
and one of them, not the foreman, 
died, the court erred in receiving and 
recording the verdicts as verdicts of 
a Jury of twelve men.—Rich v. Fin¬ 
ley, 89 N.B,2d 213, 826 Mass. 89, 12 
A.L..R.2d 669. 

31- Iowa.—Caplan v. Reynolds, 182 
N.W. 641. 191 Iowa 453. 

32. N.Y.—Rowe v. Queenaborough 
Gas & Elec. Co., 11 N.Y.S.2d 922, 
171 Misc. 386, affirmed Rowe v. 
Queenaborough Gas & Elec. Co., 16 
N.T.S.2d 832, 258 App.Div. 904, re- 
argument denied 17 N.Y.S.2d 1011, 
258 App.Div. 977. 

Po.—McDonald v. West Alexander 
Borough, 20 Pa.Dist. 109, 37 Pa.Co. 
241. 

33. Pa,—King v. Faber, 61 Pa. 337— 
Welllts V. Thomas, 185 A 864. 122 
Pa.Super. 488. 
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sent, they thereby waive all exceptions because of 
such separation.34 

§ 487, Rendition and Reception 

a. In general 

b. Affirming or publishing verdict 

c. Dissent or disagreement of jurors 

d. Inquiry as to grounds of verdict 

e. Resubmission of cause 

a. In General 

There should be a strict compliance with the pre¬ 
scribed forms of procedure In receiving a verdict. 

There should be a strict compliance with the 
prescribed forms of procedure in receiving a ver- 
dict.35 The rendition of a verdict is ineffectual 
until entered as a judgment.^® The rendition of a 
general verdict corresponds to the filing of findings 
of fact.37 

Who must read verdict. Under a statute provid¬ 
ing that the verdict must be rendered by the fore¬ 
man, and read by the cleik to the jury, the word 
“rendered” has been held to mean “returned, 
and it is not necessary that the foreman read the 
verdict,39 A refusal to permit the clerk to read 
orally the verdict, when handed to him by the fore¬ 
man of the jury, is not error.'*® 

b. Affirming or Publishing Verdict 

Ordinarily a verdict must bo affirmed by the Jury 


in open court and their finding ie not a verdict until to 
affirmed. 

Ordinarily a verdict must be affirmed by the jury 
in open court^^ and their finding is not a verdict 
until so affirmed, ^2 Xhe verdict to which the jury 
expressly or tacitly* 3 assent in open court as read 
to them is the verdict in the case,** Where it is 
regarded as necessary that the verdict be received 
and “published" in open court a verdict prior 
thereto is not a verdict in law.*® It is regarded as 
“published" when handed to some person directed 
liy the court to receive it.*® If the case is with¬ 
drawn from the jury while the verdict is still in 
the hands of the foreman, it is withdrawn before 
the verdict is published.*^ 

c. Dissent or Disagreement of Jurors 

A Juror may disagree to the verdict after It is re¬ 
ceived and on his examination on poll, or he may express 
his dissent when the verdict Is about to be delivered. 

Although after a verdict is recorded the jury can¬ 
not vary from it,*® before it is recorded they may 
vary from the first offer of their verdict.*® Ac¬ 
cordingly, a juror may disagree to the verdict after 
it is received and on his examination on poll,®® 
whether or not the verdict is sealed,or he may ex¬ 
press his dissent when the verdict is about to be 
delivered.®2 A sealed verdict does not become 
final until it is read into the record and the jurors 
discharged.®® Until the verdict is received and 


84. Iowa.—Woods v. Van Buren 
County, Mort, 441. 

85. Pa,—Eastley v. Glenn, 169 A. 433, 
434, 313 Pa- 130, 

“The reception of a verdict Is not 
a difllcult task; the procedure is pim¬ 
ple enouKh. Amidst the pressing ac¬ 
tivities of trial court, we recognize 
that slight variances from proper 
forms are likely to occur; but also in 
80 important a matter as the recep¬ 
tion of the verdict, which when re¬ 
ceived decides the Issue in the case 
on trial, we suggest the wisdom and 
necessity of conforming to the letter 
of the prescribed forms in order to 
avoid complications and delay.”— 
Eastley v. Glenn, 169 A. 433, 434, 313 
Pa. 130. 

36. Cal.—Phipps V. Superior Court 
in and for Alameda County, 89 P. 
2d 698. 32 Cal.App.2d 371. 

87. Cal.—Phipps v. Superior Court 
in and for Alameda County, supra 
38. Cal.—Kramm v, Stockton Elec¬ 
tric R. Co., 136 P. 623, 22 Cal.App. 
787. 

89. Cal.—Kramm v. Stockton Elec¬ 
tric R. Co., supra. 

40. Conn.—Lentine v. McAvoy, 136 
A. 76, 105 Conn. 628. 


41. Neb—Bryan v. Manchester, 197 
N.W. 42r., Ill Neb. 748. 

64 C.J. p 1059 note 72. 

43. Ala.—King v. Robinson, 59 So. 

371, 6 AlaApp. 431. 

64 C.J. p 1059 note 73. 

43. N.Y.—Carrig v. Oakes, 20 N.Y.S. 
2d 685. 173 Misc. 793, affirmed 24 

I N.Y.S.2d 135, 260 App.Div. 989. 

44. N.Y,—Corpus jTnrls cited ia 

Carrig v. Oakes, 20 N.Y.S.2d 585, 
687, 173 Misc. 793. affirmed 24 N. 
Y.S.2d 135, 260 App.Div. 989. 

64 C.J. p 1059 note 74. 

45. Ga—Irvine v. Grant, 82 S.E. 
819. 15 GaApp. 269—Handley v. 
McKee, 70 S.E. 94, 8 GaApp. 670. 

46. Ga—Merchants’ Bank of Macon 
V. Rawls. 7 Ga 191, 60 Am.D. 394— 
Irvine v. Grant, 82 S.E. 819, 16 Ga. 
App. 269. 

47. Ga—Irvine v. Grant, supra 

48. Pa.—Eastley v. Glenn. 169 A. 433, 
313 Pa 130—Scott v. Scott, 2 A. 631, 
110 Pa 887—Rice v. Bauer, Com. 
PI., 32 North,Co. 48. 

Testimony of jurors to sustain, im¬ 
peach, or explain verdict see infra 
fi 523. 


49. Pa—Eastley v. Glenn, 169 A. 433. 
313 Pa 130—Scott v. Scott, 2 A- 
531, 110 Pa. 387. 

50. D.C.—Bruce v. Chestnut Farms- 
Chevy Chase Dairy, 126 F.2d 224, 75 
U.SAppD.C. 192. 

Mich.—Routhler v. City of Detroit, 61 
N.W2(i 593, 338 Mich. 449. 

N.M.— Corpus Juris cited iu Stam- 
baugh V, Hayes, 103 P,2d 640, 642, 

! 44 N.M. 443. 

I Wash.—Devonl v. Department of La- 

I bor and Industries, 217 P.2d 332, 
36 Wash.2d 218. 

64 C.J. p 1061 note 25. 

51. Minn.— Corpus Juris cited In 
Weatherhead v. Burau, 65 N.W. 2d 
703, 706. 238 Minn. 134. 

64 C.J. p 1061 note 26. 

32. S.C.—Perry v. Mays, 18 S.C.L. 

354. 

Sealed trerdlet 

U.S.—California Fruit Exchange v. 
Henry, D.C.Pa, 89 P.Supp. 680. af¬ 
firmed. C-A., 184 P,2d 517. 

53. XJ.S.—California Fruit Exchange 
v. Henry, supra. 

Pa.—Bitting V. Wolfe, Com.Pl., 61 
Dauph.Co. 194, 

64 C J. p 1061 note 28. 
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accepted by the court,and up to the time of its 
tender for acceptance,®® or prior to the discharge 
of the jury,®® it is the prerogative of any juror to 
change his mind and to challenge the verdict about 
to be rendered. Assent may be presumed, if, when 
the verdict is read in court, it is accepted without 
objection at the time,®^ or if assented to by the 
foreman without disagreement being expressed by 
other jurors.®® Such action is final and the verdict 
stands as rendered.®® In those jurisdictions re¬ 
quiring a .unanimous verdict of the jury the poll 
of the jury must show unanimity.®® 

The mere fact that a juror tried to address the 
court, after he had assented to the verdict when 
polled, and the jury discharged, it not appearing 
that the juror wanted to attack the verdict, is not 
ground for a new trial.®^ More than one poll may 
be taken, where the court believes a mistake has 
been made® 2 or is informed by a juror that he de¬ 
sires to change his vote,®® and the verdict will 
stand if he thereafter agrees to it on its being read 
to him.®^ If the disagreement is merely as to costs, 
it will not invalidate the verdict,®® nor will dis¬ 
satisfaction with the legal effect of a verdict.®® 
When a juror dissents the jury should be either dis- 
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charged of returned to their room for further de¬ 
liberation.®^ It is error for the court to receive 
and record a verdict on a showing that a juror, who 
dissents to a scaled verdict when it is returned in 
court, agreed to it before the verdict was sealed and 
the jury separated.®® 

d. Inquiry as to Q^roimds of Verdict 

It is generally held that the court may inquire of the 
Jury with respect to their verdict, and the Qrounde on 
which they proceeded for the purpose of ascertaining 
whether the case has been properly tried, or to obtain 
their intention at an aid to rendering proper Judgmant. 

Although there is some authority to the con¬ 
trary,®® it is generally held that the court may in¬ 
quire of the jury with respect to their verdict and 
the grounds on which they proceeded, for the pur¬ 
pose of ascertaining whether the case has been 
properly tried,or to obtain their intention as an 
aid to rendering a proper judgment,without the 
consent of the parties^® and in the absence and 
without the consent of counsel,'^® and the inquiry 
may be made after the jury have been discharged 
and have separated.*^* Neither party has the legal 
right to bring the jurors before the trial judge and 
have them orally examined.**^® Such a proceeding 


Conolueiveaeea 

Jurors are not concluded by a seal¬ 
ed verdict, which Is only an Informal 
memorandum, not a part of the rec¬ 
ord, and from which any of them has 
a right to dissent when the verdict 
is rendered In open court.—^Havranek 
V. City of Pittsburgh, 26 A,2d 70S, 
S44 Pa, S75. 

64. Ohio,—^Ralston v. Stump, 62 N.B. 

2d 293, 75 Ohio App. 376. 

Tex—Lee v. Gal breath, Civ. App., 234 
S.W.2d 91. 

66. Tex.—^Lee v. Galbreath, supreu 

66. N.T.—Splelter v. North German 
Lloyd S. S. Co., 249 N.Y.S. 368, 232 
App.Div. 104. 

67. Conn.—^Raymond v. Bell, 18 
Conn. 81. 

N.J.—Weir V. Lu*, 68 A.2d 650, 137 
N.J.Law 861. 

68. Mass—^Newell v. Rosenberg, 176 
N.E. 616, 276 Mass. 456. 

64 C.J. p 1061 note 81. 

66. Pa.—Havranek v. City of Pitts¬ 
burgh, 26 A.2d 703, S44 Pa. 376— 
Friedman v. Ralph Brothers, Inc., 
171 A. 900, 314 Pa. 247. 

60. Pa,—Scott V. Scott, 2 A. 631. 110 
Pa. 387. 

S.C.—Sanders v. Charleston Consol. 
Ry. & Lighting Co., 161 S.B. 438, 
154 S.C. 220. 

64 C.J. p 1061 note 82, 

61. Mich.—^Hughes v. Detroit, etc., 
R. Co., 44 N.W. 896, 78 Mich. 399. 

89 C.J.S.-~10 


63. N.C.—^Tranthom v. Elk Furniture 
Co.. 140 S.E. 800. 194 N.C. 616. 

63. Wash.—McF^lane v. Chicago, 
M. & St P. Ry. Co., 224 P. 681, 129 
Wash. 230—Rice Fisheries Co. v. 
Paclflc Realty Co., 77 P. 839, 36 
Wash. 636. 

64. N.C.—Lowe V. Dorsett, 84 S.E. 
442, 126 N.C. 801. 

65. Wla.— Webster v. McKlnster, 1 
PlQD. 644. 

66 . Cal.—^Fitzpatrick v. Hlmmel- 
mann, 48 Cal. 688. 

67. D.C.—Bruce v. Chestnut Farms- 
Chevy Chase Dairy, 126 F.2d 224, 
76 U.S.APP.D.C. 192. 

'▼•rdiot after disohargs Improper 
In personal injury action, where 
first Juror when polled announced op¬ 
position to verdict for defendant but, 
under repeated questioning of court 
and counsel, stated *T now find for 
the defendant," and fifth Juror stat¬ 
ed that he was “for the plaintiff," and, 
after Judge had completed the polling 
of the Jury, a motion to declare a 
mistrial bad been made and taken 
under consideration, and Jury dis¬ 
charged, the second dissenting Juror 
answered “for the defendant,” the 
verdict was Improperly received and 
recorded, requiring the award of new 
trial.—Bruce v. Chestnut Farms- 
Cbevy Chase Dairy, supra. 

ea Pa.—^Havranek v. City of Pitts¬ 
burgh, 26 A.2d 703, 344 Pa. 376. 

64 C.J. p 1061 note 39. 
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89. W.Va.—Miller v. Blue Ridge 
Transp. Co., 16 S.E.2d 400, 128 W. 
Va. 428. 

FoUlag only penalsslhls 
After verdict, a Jury may he polled, 
but not interrogated otherwise.— 
Flournoy v. Brown, 26 eo.2d 351, 200 
Miss. 351—James v. State, 66 Miss. 
67, 30 Am.R. 496. 

76. N.H.~-Cal<lwcll V. Teatman, 16 
A 2d £62, 91 N.H. 160. 

64 C.J. p 1061 note 40. 

Method of determining jurors' mis¬ 
conduct see supra B 461. 

71. N.J.—Turon v. J. ge L. Const. 

Co.. 86 A.2d 182, 8 N.J. 643. 

64 C.J. p 1061 note 41. 

Fnrpose of laqtilary 
Purpose of Inquiry of Jury as to 
grounds or principle on which a ver¬ 
dict Is based Is to insure the record¬ 
ing of verdict intended to be rendered 
and actually rendered by the Jury.— 
Turon v. J. & L. Const. Co„ supra. 

78. N.J.—Turon v. J. it L. Const. 
Co., supra. 

73. Mass.—^Lawler v. Elarle, 5 Allen 

22 . 

74. N.H.—^Dearborn v. Newhall, 63 
N.H 301. 

Vt.—Germond's Adm'r v. Central Ver¬ 
mont R. Co., 26 A. 401, 66 Vt. 126. 

7B. N.H—Caldwell v. Teatman, 16 
A.2d 262, 81 N,H. 160—Goodwin v. 
Blanchard, 64 A. 22, 73 N.H. 660. 
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of inquiry as to the ground of the verdict is dis¬ 
cretionary with the court,which power should be 
exercised cautiously.The exercise of this power 
to ascertain whether the case has been properly tried 
does not depend on the introduction before the court 
of legally competent evidence of misconduct by the 
jury.78 It is one of the general supervisory powers 
of the court over the product of the jury which 
may be exercised by the court if justice requires, 
whenever the judge is of the opinion that the jury 
may have made some mistake or been guilty of some 
improper conduct which produced their verdict,^® 
the matter in issue being whether a juror’s mis¬ 
conduct produced the verdict and not whether a 
juror misbehaved during trial.^O 

Inquiries as to the time from which the jury 
computed interest,*^ or, where there are several 
counts or issues, inquiries as to on which count 
.or issue the jury based their verdict,or where 
contradictory verdicts are returned, inquiries as 
to which is the true verdict,*3 or inquiries as to 
whether or not fraud existed on the part of a 
vendor,®^ or as to how the jury arrived at the sum 
awarded in the verdict,®® have been held proper, 
although as to the last proposition there is also au¬ 
thority to the contrary,®® Where the verdict ren¬ 
dered is general in form, inquiry as to the ground 
of the verdict is not precluded by the direction of 
the judge, in the charge, to return a special verdict 
in the event of particular findings.®^ The answers 


to the questions may be made a part of the record,®® 
and will have the effect of special findings of the 
facts stated.®® The foreman’s answer to inquiries 
by the court, in the absence of any expression of 
dissent by the rest of the jurors, may be taken as 
the answer of the jurymen.®® 

The judge may decline, after the jury have 
separated, to make an inquiry as to their finding as 
to a particular fact.®l A refusal to instruct the 
jury after their discharge to deliver to counsel the 
calculations on which their verdict is based is not 
error.®® A refusal to question the jury with 
respect to specific elements entering into a general 
verdict, in the absence of a request for special 
findings submitted to the jury, is not error.®® If 
the poll of the jury is conducted by counsel, a 
juror cannot be interrogated as to the grounds of 
his assent or dissent.®^ It is not error for the trial 
court to refuse to summon the jurors before it, 
after the verdict, to interrogate them as to whether 
they correctly understood the instructions.®® 

e. Resubmission of Cause 

Where it appears on the coming In of the Jury with 
a verdict that their agreement ie only apparent, they 
should be sent out to reconsider the verdict. 

Where it appears on the coming in of the jury 
with a verdict that th**!! agreement is only ap¬ 
parent, they should be sent out to reconsider the 
verdict;®® and, similarly, where the poll shows 


76. Ga,—Snell In? v. Darrell, 17 Ga. 
141. 

N.J.—Turon v. J. & L. Const. Co., 86 
A.2d 192, 8 N.J. 543. 

ITot ragnired to interrogate Jury 
In personal Injury action, trial 
Judge was not required to Interrogate 
the Jury to ascertain whether the ad 
damnum in the writ influenced Jury 
In any way In arriving at amount of 
verdict.—Bowman v. City of New- 
buryport, 38 N.B}.2d 682, 310 Mass. 
478. 

Dlsovettoa SmU not abnaed 
Denial of defendants’ motions to 
have Jury recalled and interrogated 
after verdicts were returned was not 
an abuse of discretion, where there 
was no showing that alleged misbe¬ 
havior by Jurors produced unanimous 
verdicts for plalntilfs, and there was 
lack of indication of any effect of in¬ 
dividual acts of misconduct on Jury 
as a whole, and none of alleged in¬ 
stances of misconduct by Jurors were 
sufficient to warrant order for new 
trial as a matter of law, and reports 
given by Jurors to defendants’ coun¬ 
sel concerning alleged misconduct 
were conflicting.—Caldwell v. Yeat- 
man. 16 A.2d 252, 91 N.H. 150. 


77. Me,—Walker v. Bailey, 66 Me. 
354. 

N.J.—Turon v. J. & D. Const. Co„ 86 
A.2d 192, 8 N.J. 643. 

78. N.II.—Caldwell v. Teatman, 16 A. 
2d 252. 91 N.H. 160. 

79. N.H.—Caldwell v. Teatman, su¬ 
pra. 

80. N.H.—Caldwell v. Teatman, su¬ 
pra—Blodgett V. Clark, 84 A. 42, 76 
N.H. 436. 

81. Moss.—^Dorr v. Fenno, 12 Pick. 
621. 

88. U.S.—Rockefeller v. Wedge. Pia, 
149 F, 130, 79 C.C.A. 26. 

64 C.J. p 1061 note 45. 

83. Mo.—Glaves v. Old Gem Cater¬ 
ing Co., App., 18 S.W.2d 664—Hory 
V. Speer, 87 S.W. 228, 120 Mo.App. 
666 . 

84L Mass.-^Newell y. Rosenberg, 176 
N.R 616, 276 Mass. 465. 

85. Mass—^Purcell v. Rose, 168 N.E. 

776, 261 Mass. 431. 

64 C.J. p 1062 note 48. 

88 . Minn,—^Hoffma* v. City of St. 

Paul. 245 N.W. 373, 187 Minn. 320. 
W.Va.—Miller v. Blue Ridge Transp. 
Co., 16 S.E.2d 400, 123 W.Va. 428. 
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87. NX—^Turon v. J. & Const 
Co, 86 A.2d 192, 8 N.J. 643. 

88. Mass.—Spurr v. Shelburne, 131 
Mass. 429. 

N.J.—Turon v. J. & L. Const. Co.. 86 
A.2d 192, 8 N.J. 643. 

89. Mass.—Spurr v. Shelburne, 131 
Mass. 429. 

N.J.—Turon v. J. & D. Const. Co., 86 
A.2d 192, 8 N.J. 548. 

90. Mass.—Burgess v. Giovannuccl, 
49 N.E.2d 907, 314 Mass. 262— 
Dzlegiel v. Westford, 174 N.E. 495, 
274 Mass. 291. 

N.H.—WaJker v. Sawyer. 13 N.H. 191. 
N.J.—Turon v. J. & D. Const. Co., 86 
A.2d 192, 8 N.J. 643. 

64 C.J. p 1062 note 61. 

91. Mass.—Green v. Clay, 10 Allen 
90, 87 Am.D. 622. 

92. Ga.—Snelllng v. Darrell, 17 Ga. 
141. 

64 C.J. p 1062 note 66. 

93. R.I.—Gardella v. Gardella, 146 A. 
621, 60 R.I. 210. 

94. Ind.—Mitchell v. Parks, 26 Ind. 
354. 

96. Tex.—Hermann v. Schroeder, 
C1V.APP.. 176 S.W. 788. 

98. N.J.—Marsero v. Public Service 
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that a juror consented to the verdict merely in 
order to prevent a hung jury, although not satisfied 
that the successful party had established his case,^”^ 
or that the verdict is the result of compromise,®® 
or a quotient verdict,®® or that a juror’s assent is 
qualified,! the verdict should not be received. It 
has been held that a judge may, in his discretion, 
request a jury to reconsider their verdict,® but that 
he is not bound to do so at the request of counsel.® 

In some jurisdictions it is held that, where a 
sealed verdict is returned, if the jury refuse to af¬ 
firm the verdict, although they have separated, they 
may be sent out for further deliberation,^ and the 
verdict thereafter rendered is valid.^ Elsewhere 
it has been held that, where a juror dissents from 
a sealed verdict, the court should declare a mis¬ 
trial,® and may not send the jury back to recon- 
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sider their verdict,*^ but if the court does send the 
jury back to reconsider their verdict, a failure of 
counsel to object to such proceedings will waive the 
error.® Where the court directs the jury to retire 
for further deliberation, failure of the jury to 
take the form of verdict for defendant or the plead¬ 
ings and exhibits in the case is not error where 
the court had directed the jurors to take both ver¬ 
dicts with them.® 

§ 488. -When, Where, and by Whom Re¬ 

ceived 

A verdict must be returned Into open court. In the 
absence of statutory warrant, the court cannot author¬ 
ize a person other than the clerk to receive the verdict. 
A verdict cannot be received and entered during a period 
of adjournment in the absence of agreement, or an¬ 
nouncement by the court that the verdict would be so 
received, or statutory authority. 


Interstate Transp. Co., 74 A. 2d 328, 
8 N J.Super, 268, reversed on other 
grounds Malinauskas v. Public 
Service Interstate Transp Co., 78 
A.2d 268, 6 N.J. 269—Orwln v 

Clark, 63 A.2d 346, 135 N.J.Law 
542. 

64 CJ. P 1062 note 60. 

IHsafirreexneiit or Inoonslatency 

(1) Where disagreement or Incon¬ 
sistency becomes apparent from poll¬ 
ing jury, court has power to send 
jury back to reconsider or correct 
the inconsistency.—Reed v. Cook, 103 
N.Y.S.2d 639. 

(2) A trial judge not only has pow¬ 
er and authority to decline to receive 
jury’s verdict containing conflicting 
findings on issues submitted, but it 
is his duty, on discovering such con¬ 
flicts, to point them out and retire 
jury for further consideration of 
their answers to issues —Lowrance 
v. Kenworthy, 167 S.W.2d 879, 188 
Tex. 132. 

DLsaeat of oao-fouxtb of Jury 

(3) Statute providing that jury 
might be sent out for further delib¬ 
eration if any juror answered In the 
negative when Jury was polled must 
be construed with constitutional pro¬ 
vision permitting three-fourths of Ju¬ 
rors In civil cases to render verdict, 
and means if more than one-fourth of 
jurors answer in the negative.—Lehl 
v. Hull, 63 P.2d 48, 152 Or. 470, re¬ 
hearing denied 64 P.2d 290, 152 Or. 
470. 

(4) Where jury poll disclosed that 
more than one-quarter of members 
disagreed with verdict, trial Judge 
retained control of proceedings, and 
properly ordered jury to retire and 
again consider case.—Van Cise v. 
Lenclonl, 235 P.2d 236. 106 Cal.App.2d 
S41. 


Statute prohibiting third subiuission 

Statute providing that if a jury re¬ 
turn a second time without agreeing 
on a verdict they shall not be sent 
out again without their consent was 
not applicable where the Jury twice 
returned a verdict but poll indicated 
lack of unanimity which resulted 
merely from a misunderstanding on j 
the part of a juror as to how to evi¬ 
dence his assent to the verdict. The 
court did not err in sending the jury 
out a third time because there was 
merely an appearance of disagree¬ 
ment when In fact there was none. 
—^Wllke V. Milwaukee Electric Ry. & 
Light Co., 246 N.W. 660, 209 Wis. 
618. 

Befusal to send jury out held not er¬ 
ror 

Where result of jury poll was eight 
to four in favor of verdict for defend¬ 
ant, but statement volunteered by one 
juror who had given a negative an¬ 
swer in poll and further inquiry by 
court disclosed that such juror mis¬ 
understood the inquiry when polled 
and Intended to vote for verdict, re- 
I ceiving the verdict as originally read 
and refusing to send jury out for fur- 
1 ther deliberation was not error.— 
Fulton V. Huguet, 248 P.2d 964, 113 
Cal.App.2d 692. 

97. Okl.—^Frick v. Reynolds, 62 P. 
391, 6 Okl. 638. 

9B. Mich.—Ostrander v. Lansing, 70 
N.W. 332, 111 Mich. 693. 

99. Ill.—Roy V. Goings, 112 Ill. 666. 
64 C.J. p 1062 note 63. 

1, N.Y.—-Weeks v. Hart. 24 Hun 181. 
N.C.—Owens v. Southern R. Co., 31 S. 
B. 383, 123 N.C. 183, 68 Am.S.R. 
821. 

a. B.C.—Bell V. Hutchinson. 13 S.C.L. 
409. 


Disoretloa aot abused 

Where jury foreman, in answer to 
question as to verdict reached, mere¬ 
ly stated that jurors felt that both 
drivers were negligent, but that mo¬ 
torcycle driver was direct cause of 
accident and defendant should not 
be held liable, and Indicated that ver¬ 
dict was one of no cause for action, 
whereupon Jury was polled and one 
juror Indicated that such verdict was 
not his verdict, court did not abuse 
its discretion In directing jurors to 
return to Jury room for further delib¬ 
erations and denying plaintiff’s mo¬ 
tion for mistrial.—White v. Huffmas- 
ter, 32 N.W,2d 447, 321 Mich. 226. 

3. S.C.—Bell V. Hutchinson, 13 S.C.L. 
409. 

4. Minn.—^Weatherhead v. Burau, 65 
N.W.2d 703, 238 Minn. 134. 

Or.—Lehl v. Hull, 63 P.2d 48. 162 Or. 
470, rehearing denied 64 P.2d 290, 
162 Or. 470. 

64 C.J. p 1062 note 67. 

6. Wls.—State v. Waltermath, 166 N. 

W. 946, 162 Wls. 602. 

64 C.J. p 1062 note 68. 

6. U.S.—Finn v. Carnegle-Illlnols 
[ Steel Corp., D.C.Pa., 68 P.Supp. 428. 
Pa.—Havranek v. City of Pittsburgh, 

I 25 A.2d 703, 344 Pa. 376. 

I 64 C.J. p 1062 note 69. 

17. U.S.—Finn v. Carnegie-Illlnois 
' Steel Corp., P.C.Po., 68 F.Supp. 
423. 

Pa.—Havranek v. City of Pittsburgh, 
26 A.2d 703, 844 Pa. 876—Eastley 
v. Glenn, 169 A. 433, 818 Pa. 130— 
Kramer v. Kister, 40 A. 1008, 187 
Pa. 227, 44 L.R.A. 432. 

B. Pa.—Snaman v. Donahoe's, Ino„ 
161 A. 68, 307 Pa. 282. 

9. Or.—Lehl v. Hull, 63 P.2d 48, 162 
Or. 470, rehearing denied 64 P.2d 
290, 152 Or. 470. 
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A verdict must be returned into open^O court, 
and is not final until pronounced and recorded in 
open court,12 although under some statutes it need 
not be returned into open court if the parties so 
agree.i2 A verdict does not become final and bind¬ 
ing until it is approved by the trial court.i^ 

The verdict can be delivered only to a court legal¬ 
ly constituted to receive it.i® In the absence of 
statutory warrant, the court cannot authorize a per¬ 
son other than the clerk to receive the verdict,!® 
although the parties consent thereto.!'^ However, 
in the absence of special circumstances, the mere 
recording of a verdict ordinarily is of clerical 


rather than judicial import,!® and it is often held 
that by consent of the parties the clerk may receive 
a verdict in the absence of the judge,!® although 
such practice is an irregularity,2® and is not permit¬ 
ted in the absence of consent.^! Where the parties 
are present and consent to the reception of the 
verdict, it is not rendered illegal by the absence of 
the assistant judges.®® According to some authority, 
a verdict in a case tried by one justice may be re¬ 
ported into court and entered in the presence of 
another justice,®® at least where it is done without 
objection.®^ It has been held that receipt of the 
verdict by the clerk, although the court was present, 
was not irregular or harmful.®® 


10. Ala.—OorpuB JoriB cltad la 

Rasmus v. Schaffer, 160 So. 244, 
247, 230 Ala. 245. 

Ill.—Stoewsand v. Checker Taxi Co., 
73 N.E.2d 4. 331 Ill.App. 192. 

Neb.—In re Lodge’s E.state, 243 N.W. 
781, 123 Neb. 631. 

11. Ind.—Tube v. Eber, 19 Ind. 126. 
64 C.J. P 1067 note 46, 

la. Me.—^Wlthee v. Rowe, 46 Me. 
671. 

64 C.J. P 1057 note 47. 

XaatUry wlietlxBr Jury offreed 

Mere inquiry by clerk whether jury 
had agreed on verdict did not amount 
to receiving verdict, where foreman 
announced disagreement, but trial 
court retained full jurisdiction of 
case until verdict was received and 
recorded or jury discharged.—Small 
V. Pennsylvania R. Co., 80 F.2d 704, 

65 APP.D.C. 112, certiorari denied 66 
S.Ct. 669, 297 U.S. 724, 80 L.Ed. 1008. 

13. Ga.—Malcom Bros. v. Pollock, 
183 S.E. 917. 181 Gsl 687, answers 
conformed to 184 S.E, 669, 62 Ga. 
App. 772. 

Oo&Beixt Implied 

Counsel’s consent to rendition of 
sealed verdict in judge’s absence 
could be implied from fact that judge 
.‘Stated in counsel’s presence that, un¬ 
less there was objection, judge would 
go to his home in another county, 
and that verdict should be sealed and 
returned to sheriff.—Malcom Bros. v. 
Pollock, 184 S.E. 659. 52 Ga.App, 772. 

14. Conn.—Jacobs v. Street, 110 A. 
843, 96 Conn. 248. 250. 

Ga.—Brown v. Service Coach Lines, 
31 S.E.2d 236, 71 Ga App. 437. 

Kan.—In re Llghtfoot's Estate, 182 P.' 
2d 887, 163 Kan. 369—Cole v. Lloyd, 
166 P.2d 677. 161 Kan. 150—Pugh 
V. City of Kansas, 99 P.2d 8G2, 151 
Kan. 327. 

Tex.—Lee v. Galbreath, Civ.App., 234 I 
S.W.2d 91. I 

Va. — Lough V. price, 172 S.E, 269, 
161 Va. 811. 

Not a vBvdLot I 

Until accepted by the court, a find¬ 
ing of the jury is not a verdict.— 


Schulman v. Stock, 93 A. 631, 89 
Conn. 237. 

15. N.Y.—French v. Seamans, 50 N. 

Y.S. 776. 27 App.Div. 612. 

16. Tenn.— Corpus Juris elt«d la 

Tennessee Gas Transmission Co. V, 

Vineyard, 232 S.W.2d 403, 191 Tenn. 

331, 20 A.L.R 2d 279. 

64 C.J. p 1057 note 48. 
aCember of bar 

Where circuit judge was unavoid¬ 
ably detained and could not be pres¬ 
ent when jury was ready to return 
verdict, and a member of bar who had 
no judicial authority other than re¬ 
quest of circuit judge that he re¬ 
ceive verdict, received verdict over 
objection of instigator of proceedings, 
verdict was void as omitting an indis¬ 
pensable requisite of constitutional 
trial by jury.—Tennessee Gas Trans¬ 
mission Co. v. Vineyard, 232 S.W.2d 
403, 191 Tenn. 331, 20 A.L.R.2d 279. 

Xu New Jersey 

(1) Under court rules governing 
practice every verdict must be re¬ 
turned to the judge in open court, 
and the clerk may not be authorized ! 
to receive the verdict In the absence 
of the Judge—Petroslno v. Public 
Service Coordinated Transport, 61 A. 
2d 746, 1 N.J.Super. 19. 

(2) Rule is a regulation designed 
to avert abortive trials In interest of, 
administrative economy and efficien¬ 
cy, and is wholly beyond control of 
the parties.—Turon v. J. & L. Const, j 
Co., 86 A.2d 192, 8 N.J. 643. 

(3) Prior to the adoption of the 
rule by virtue of statute the court 
was permitted to direct that the ver- ^ 
diet of the jury be taken in the ab¬ 
sence of the Judge by the clerk or 
deputy clerk, the power of the clerk 
or the deputy to do so being strictly 
limited by the statute which did not 
vest him with any judicial power. 
The clerk’s function was purely ad¬ 
ministrative and he was required to 
take such verdict as the jury rendered 
without regard to whether it was in 
accordance with the Instructions or 
whether the finding could be legally 
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I Justified.—^Van Demark v. Sartoriua, 7 
I A.2d 168, 122 N.J.Lew 603—Jones v. 
Pennsylvania R. Co., 76 A. 907, 78 N.J. 
1 Law 671—Trovato v. Capozzi, 182 A. 
269, 14 N.J.Misc. 24—Prancillo v. La- 
tour, 181 A. 698, 13 N.J.MISC. 799. 
affirmed 184 A. 820, 116 N.J.Law 423 
—Kindervater v. Simonl, 171 A. 143, 
12 N.J.Mfsc. 230—64 C.J. p 1067 note 
48 [a]. 

17. Va—Baltimore, etc., R. Co. v. 
Polly. 14 Gratt. 447, 56 Va 447. 

64 C.J. p 1058 note 49. 

18. Pa—Culver v. Lehigh Val. 

Transit Co., 186 A. 70, 822 Pa 603. 

19. Ala— OorpnB Juris cited ia 
Rasmus v. Schaffer, 160 So. 244, 
247, 230 Ala 246. 

Md.—Durkee v. Murphy, 29 A.2d 263, 
181 Md. 259. 

64 C.J. p 1058 note 60. 

Consent shown. 

Defendant was held to have con¬ 
sented for clerk to receive verdict 
without presence of judge where, aft¬ 
er Jury retired, judge asked in loud 
voice if parties consented for clerk 
to receive verdict, whereupon plain¬ 
tiff’s counsel expressed assent and 
defendant and his counsel, who were 
near judge, expressed no dissent, and 
were present when clerk received and 
read verdict and expressed no dissent 
and made no request to have judge 
called.—Rasmus v. Schaffer, 160 So. 
244, 230 Ala 245. 

20. Md.—^Durkee v. Murphy, 29 A.2d 
253, 181 Md. 259. 

21. Md.—Durkee v. Murphy, supra. 

22. Ky.—Wathan v. Penebaker, 8 
Bibb 99. 

33. Fa—^CuIver v. Lehigh Val. 
Transit Co., 186 A. 70, 322 Pa 503 
—Eastley v. Glenn, 169 A. 433, 313 
Pa 130. 

64 C.J. p loss note 62. 

24. Ind.—^Lease v. G. & A. Truck 
Lines, 90 N.E.2d 361, 120 Ind.App. 
78. 

25. N.J.—^Levine v. Goldstein, 138 
A. 511, 6 N.J.Misc. 841. 

Pa—Eastley v. Glenn, 169 A. 433, 313 
Pa 130. 
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A verdict cannot be received and entered during 
a period of adjournment,26 in the absence of agree¬ 
ment,27 or announcement by the court that the ver¬ 
dict would be received during adjournment if the 
jury came to an agreement,28 or statutory au- 
thority.28 Under a statute providing that a final 
adjournment of the court shall discharge the jury, 
it has been held that, where a jury were directed 
to retire and bring in a sealed verdict, and the 
court thereupon adjourned for the term, the jury 
could not thereafter render a verdict,30 but a ver¬ 
dict may be returned during the next term where 
the statute contemplates the continuance of the jury 
for a limited time during the ensuing term.3i The 
taking of a recess instead of ordering an adjourn¬ 
ment has been held to be notice to counsel and par¬ 
ties to remain in attendance and await the verdict 
of the jury.82 

^ 489. - Necessity of Presence of Party 

or Counsel 

In the ebtence of a statute or rule of court to the 
contrary, a verdict may be received by the court in the 
voluntary abaenee of the parties, or their counsel, or both. 

In accordance with the rule now generally recog¬ 
nized, in the absence of a statute or rule of court 
to the contrary, a verdict may be received by the 
court in the absence of the parties,83 or their 
counsel,8^ or in the absence of both,85 where such 
absence is voluntary and while the court is in 
regular session,86 especially where they were called 
into court and did not respond,®7 or where the 
cause of the complaining party is without merit.®® 
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However, it has been held that the presence of 
plaintiff is necessary where he has the right to 
submit to a nonsuit at any time before verdict®® and 
if, on being called, he does not answer a nonsuit 
may be taken against him.^® At the early com¬ 
mon law plaintiff was required to be present at the 
reception of the verdict to answer if it was ad¬ 
verse to him for the amercement to which he was 
liable pro falso clamore suo.^3 Jt is the duty of 
counsel to remain in the court room until the final 
disposition of the case*® unless he is content to 
rely on rights afforded him in such absence.** It 
is no part of the judge's duty to send for counsel 
to be present at the return of the verdict.** A re¬ 
quest by counsel that the deputy clerk notify him 
when the verdict is to be received has been held to 
be a mere personal arrangement between them,** 
and a failure of the deputy clerk to notify counsel 
not to affect the validity of the verdict.*® 

§ 490. -Poll of Jurors 

a. Right in general 

b. Time for poll and request therefor 

c. Mode of poll 

a. Right in Oeneral 

The Judge may, on request of either party, allow the 
Jury to be polled, and In aome jurledlotlone It le the 
abeolute right of either party to have the Jury polled on 
requeet. 

Polling the jury is a practice whereby the jurors 
are asked individually whether they assented, and 
still assent, to the verdict.*7 To poll a jury is to 


He. Pa.—Shamokln Coal, etc., Co. v. 

Mitman, 8 Pa. 379. 

64 C.J. p 1057 note 38. 

Rendition on Sunday see Sunday { 
61. 

a?. Minn—Kennedy v. Rauabt, 6 
Minn. 235. 

Va.—McMurray v. Oneal, 1 Call 246, 
B Va. 246. 

as. Kan.—McCormick Harvesting 
Mach. Co. V. Liauber, 52 P. 577, 7 
Kan.App. 780. 

29. Mass.—Tim v. Rosenfeld, 47 N.E. 
106, 168 Maas. 393. 

64 C.J. p 1057 note 41. 

30. Colo.—Anderson v. Hulet, 36 P. 
809, 4 Colo.App. 448, 

ai. in.— Weske v, Chicago Union 
Traction Co., 117 Ill.App. 298. 

64 C.J. p 1057 note 43. 
as. Kan.—Mooney v. Olsen. 22 Kan. 
69. 

a3. N.X—Gould V. Magee. 3 N.J.Law 
476. 

a4. OkL—Kuhl V. Supreme liOdgq 8. 

K. L.. 89 P. 1126, 18 Okl. 388. 
94C.J. pl058 note65. 


Effort made to xea^ eouuel i 

It was not error for the court to re¬ 
ceive a verdict late at night when nei¬ 
ther counsel for plaintiff nor defend- | 
ant was present, where the court 
made an earnest effort to reach re¬ 
spective counsel, the court being con¬ 
tinuously in session from the time 
the jury were sent out until verdict 
W8L8 taken. It being the duty of coun¬ 
sel to notify the trial court or the 
court offleers where he could be reach¬ 
ed in the event the Jury reached a 
verdict.—Sylvester v. Pennsylvania 
R Co., 63 A.2d 537. 857 Pa. 213. 

35. Ga.—Ward v. Ward, 87 S.B. 17, 

‘ 144 Ga. 312. 

64 C.J. p 1068 note 56. 

[ 39. Kan.—Strowger v. Sample, 24 P. 

I 425, 44 Kan. 298. 

37. Ga .—Terry v. Mulligan, 68 Ga. 
479. 

38. Ga.—Jones v. Bullard, 62 Ga. 
145. 

89. N.T.—^People v. Mayor’s Court 
I of Albany, 1 Wend. 86. 
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40l N.C.—Graham v. Tate, 77 N.C. 

120 . 

64 C.J. p 1058 note 61. 

41. Colo.—Stiles V, Fordi, 2 Colo, 128. 

N.T,—Gale v. Hoysradt, 1 How.Pr. 72, 
7 Hill 179. 

43. Mass.—Low Supply Co. v. Pap- 
pacostopouloB, 187 N.E. 61, 283 

Mass. 633. 

64 C J. P 1058 note 63. 

43. Mass.—^Low Supply Co. v. Pap- 
pacostopoulos, supra—^Dzleglel v. 
Town of Weatford, 174 N.B. 485. 274 
Mass. 291. 

44. Conn.—Merwln v. Wheeler, 41 
Conn. 14. 

Wis —Walcsakowski v. Milwaukee 
Electric Ry. ft Light Co., 147 N.W. 
20. 167 Wis. 191. 

46. N.C.—Barger Bros. v. Alley, 83 
S.E. 612, 167 N.C. 862. 

46. N.C.—Barger Bros. ▼. Alley, 83 
S.E. 612, 167 N.C. 868, 

47. N.J.—4k»spn« 9nxi» qno-feed ift 
Sllak V. Hudson ft M. R. Co., 179 
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call the names of the persons who compose a jury 
and require each juror to declare what his verdict 
is, before it is recorded.^® The object of polling 
a jury is to give juror an opportunity to declare his 
present judgment in open court,and to ascertain 
with certainty that each juror approves of the ver¬ 
dict returned and that no one has been coerced or 
induced to agree to a verdict to which he does not 
actually assent.^® 

The judge may, on request of either party, al¬ 
low the jury to be polled,®^ and in some jurisdic¬ 
tions it is the absolute right of either party to have 
the jury polled on request,*^2 whether the verdict is 
sealed or declared by the foreman,^^ qj- whether 
it is special or general,®^ and in these jurisdictions 
a refusal by the court to poll the jury on request 
is error, although the denial of the right has been 
held not to render the verdict a nullity.^® The 
right to have the jury polled may not be refused 
merely because of the form of the request^'^ or the 
motive which prompts it.®® In other jurisdictions 


it is discretionary with the court whether it will poll 
the jury;®® and neither party may demand a poll 
as a matter of right;®® but if there is a good 
reason a request by either party to test the unani¬ 
mity of the jury by a poll should be allowed,®^ The 
right to poll does not exist where the verdict is di¬ 
rected,®2 and if a poll is taken, it is immaterial 
whether or not the jurors agree with the verdict.®® 

Waiver. The right to poll the jury may be waived 
either expressly, or by acts or failure to act.®^ The 
right to poll the jury is waived by a stipulation that 
the officer in charge of the jury may receive the 
verdict.®® On the question whether an agreement 
of counsel that the jury may bring in a sealed ver¬ 
dict affects the right to poll, the cases are not in 
accord, some holding that it waives the right®® and 
others otherwise.®’^ Where a juror is absent at the 
time the sealed verdict is rendered and the jury 
polled, the right is waived where the attorney ob¬ 
jects to any arrangement whereby the absent juror 
could be polled.®® Where the bill of exceptions 


A, 674, 676. 114 N.J.Law 428, af¬ 
firmed 181 A. 68. 115 N.J.Law 604. 
64 C.J. p 1069 note 78. 

48. N.J.— Corpna Jnrla quoted in 
Silak V. Hudson & M. R. Co.. 176 
A. 674, 676, 114 N.J.Law 428, af¬ 
firmed 181 A. 68. 116 N.J.Law 604. 

64 C.J. p 1059 note 79. 

49. Ind.—State Life Ins. Co. v. Pos¬ 
tal. 84 N.E. 166, 43 Ind.App. 144. 

N.J.—Weir V. Luz. 68 A.2d 660, 137 
N.J.Law 361— Corpus Juris quoted 
lu Silak v. Hudson & M. R. Co., 176 
A. 674, 676, 114 N.J.Law 428, af¬ 
firmed 181 A. 68. 116 N.J.Law 604. 
Pa.—Bennett v. Seitz, Com.Pl., 64 
Lanc.L.Rev. 19. 

50. N.J.—Weir v. Luz. 68 A,2d 660, 
137 N.J.Law 361—Orwin v. Clark, 
63 A 2d 346. 136 N.J.Law 642— 
Silak V. Hudson & M. R. Co., 176 
A, 674, 114 N.J.Law 428, affirmed 
181 A. 68. 116 N.J.Law 604. 

N,Y.--Reed v. Cook. 103 N.Y.S.2d 639. 
Pa.—Horn v. Rudloff, Com.Pl., 7 Sch. 
Reg. 1. 

Tex.—^Watchtower Mut. Life Ins. Co. 
V. Davis, Civ.App., 99 S.W.2d 693-— 
Wells v. Lone Star S. S. Co., Civ. 
App., 1 S.W.2d 925. 

61. Miss.—Flournoy v. Brown, 26 So. 

2d 351, 200 Miss. 171. 

Pa.—Bennett v. Seitz, Com.Pl., 64 
Lanc.L.Rev. 19. 

64 C.J. p 1059 note 81. 

58. Miss.—James v. State, 55 Miss. 
67. 

N.y.—Farhart v. Matuljak. 130 N.Y.S. 
2d 611, 283 App.Div. 977—Reed v. 
Cook, 103 N.Y.S.2d 639. 

Tex.—Watchtowor Mut. Life Ins. Co. 

V. Davis, Civ.App.. 99 S.W.2d 693. 

64 C.J. p 1059 note 82. I 


Poll as to special fiadl&grs 

Statutes directing a poll of the ju¬ 
ry apply with equal force to special 
findings of fact.—Creighton v. Klehl, 
19 N,E.2d 663, 60 Ohio App. 86. 

53. U.S.—California Fruit Exchange 

V. Henry, D.C.Po., 89 F.Supp. 680, 
aifirmed, C.A., 184 P.2d 617. 

Minn.—^Weatherhead v, Burau, 65 N. 

W. 2d 703, 238 Minn, 134. 

64 C.J. p 1069 note 83. 

Bffect of sealed verdict 

Although right to poll a jury may 
be a substantial right, the importance 
of the poll is weakened where the 
Jurors solemnly record their verdict 
over their own signature.—Rowe v, 
Queensborough Gas & Elec. Co.. 11 
N.Y.S.2d 922, 171 Misc. 396, affirmed 
Rowe V. Queens Borough Gas & 
Elec. Co., 16 N,Y.S.2d 832, 268 App. 
Div. 904, reargument denied 17 N.Y.S. 
2d 1011, 258 App.Div. 977, 

54. Tex.—Wells v. Lone Star S. S. 

Co., Civ.App., 1 S.W.2d 925. I 

56. Tex.—^Wells v. Lone Star S. S. 

* Co., supra. 

64 C.J. p 1069 note 86. 

66. U.S.—Humphries v. District of 
Columbia, App.D.G., 19 S.Ct. 637, 174 
U.S. 190, 43 L.Ed. 944. 

Pa.—Sylvester v. Pennsylvania R. 
Co., Com.Pl., 93 Pittab.Leg.J. 155, 
affirmed 63 A.2d 637, 367 Pa. 213. 

67. Tex.—Wells v. Lone Star S. S. 
Co.. Civ.App., 1 S.W.2d 925. 

88 . Tex.—Watchtower Mut. Life Ins. 
Co. V. Davis, Civ.App,, 99 S.W.2d 
693. 

59. Colo.—Morgan v. Gore, 44 P.2d 
918, 96 Colo. 508. 

Ga.—Peavey v. Crawford, 16 S.E.2d 
418, 192 Ga, 371—Bell v. Hutchings, 
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12 S.E. 974, 86 Ga. 662—Pan-Ameri¬ 
can Wall Paper & Paint Co. v, Tu¬ 
dor, 59 S.E.2d 12, 81 Ga.App. 417— 
Ludwig V. J, J, Newberry Co., 62 
S.E.2d 486, 78 GaApp. 871. 

N.J.—Weir v. Luz, 68 A.2d 660, 137 
N.J.Law SCI—Francillo v. Latour, 
184 A. 820, 116 N JLaw 423. 

64 C J. p 1059 note 88. 

Piscretion held uot abused 
Colo.—Morgan v. Gore, 44 P.2d 918, 
96 Colo. 608. 

60. Colo.—Morgan v. Gore, supra— 
Hindrey v. Williams, 12 P. 436, 9 
Colo. 371. 

Ga.—Peavey v. Crawford, 16 S.E.2d 
418. 192 Go. 371. 

61. Colo.—Hindrey v. Williams, 12 
P. 436. 9 Colo. 371, 

I 62. Cal.—In re Sharon's Estate, 177 
P. 283, 179 Cal. 447. 

64 C.J, p 1069 note 90. 

63. Cal.-—Gaskill v. Pacific Electric 
Ry. Co., 169 P. 200, 30 Cal.App. 693. 

64. N.Y,—Reed v. Cook, 103 N.Y.S. 
2d 539. 

85. U.S.—Koon v. Pheenix Mut. L. 
Ins. Co., 111.. 104 U.S. 106, 26 L.Ed. 
670. 

Ga.—Ozburn v. Royal Ins. Co., 189 S. 

E. 99, 37 Go-App, 86. 

88 . Fla.—Whltner v. Hamlin, 12 Fla. 
18. 

Iowa.—Miller v. Mabon, 6 Iowa 456. 
64 C.J. p 1060 note 95. 

67. Minn.—^Weatherhead v. Burau, 66 
N.W.2d 703, 238 Minn. 134. 

64 C.J. p 1060 note 96. 

88 . N.Y.—Rowe v. Queensborough 
Gas & Elec. Co., 11 N.Y.S.2d 922, 
171 Misc. 396, affirmed Rowe v. 
Queens Borough Gas & Elec. Co., 16 
N.Y.S.2d 832, 258 App.Div. 904, re- 
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shows that the sealed verdict was opened and read 
by consent of counsel, they cannot object that it was 
read in the absence of the jury, so as to deprive them 
of an opportunity to poll the jury.®^ The right is 
waived when plaintiff^o or his counseF^ is in court 
when the verdict is returned and fails to request a 
poll. When given permission by the court to poll 
the jury, the refusal of counsel personally to con¬ 
duct the poll is not a waiver of the right.'^2 

b. Time for Poll and Request Therefor 

It Is too late to make a request for the poll of the 
Jury after the verdict has been received and recorded, 
OP after the Jury have dispersed or have been discharged. 
A poll of the Jury must be had immediately on return 
of the verdict in open court and before debate or discus* 
Sion thereof. 

It is too late to make a request for the poll of 
the jury after the verdict has been received and 
recorded, 73 or where the jury have dispersed after 
handing the verdict to the clerk,74 or after the jury 
have been discharged.75 A request that the jury 
be polled on their bringing in a special verdict in 
which the answers to interrogatories are inconsist¬ 
ent, before the jury further deliberate under the 
order of the court, is prcmature.76 

A poll of the jury must be had immediately on 
return of the verdict in open court and before 
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debate or discussion thereof, 77 although it has also 
been held that it need not be taken when the verdict 
is returned,78 but should be taken within a reason¬ 
able time after the request by the party and while 
the jury arc still impaneled.79 It has also been 
held by virtue of statute that a poll is authorized 
after the clerk has asked the jury if the verdict is 
theirs, but before the recording of the verdict.^® 
An objection that the jury were not polled comes 
too late after judgmental 

c. Mode of Poll 

(1) Questions 

(2) Answers 

(1) Questions 

The poll must be conducted by the Judge or by the 
clerk under his direction and in a manner authorized 
by law. Only questions prescribed by law may be pro¬ 
pounded to the Jury. 

The poll, it has been held, must be conducted 
by the judge,82 or by the clerk under his direction,83 
and it is error for the judge to permit counsel for 
either party to examine the jurors.84 Where the 
jury have been polled as to a general verdict, it is 
discretionary with the judge whether he poll the 
jury as to special issues,85 or they may be polled en 


argument denied 17 N.Y.S.2d 1011, 
258 AppDiv. 977. 

69. Ill.—Butterworth v, Pfeiffer, 80 
llLApp. 240. 

70. U.S.—Alusa V. Lehigh Valley R. 
Co., D C N r., 26 F.2d 950—Corptu* 
Jturia cited ia Finn v, Carnegle-II- 
linola Steel Corp., D.C.Pa., 68 F. 
Supp. 423, 428. 

Trader statute 

Where plaintiffs failed to assert 
any right to poll Jury at time when 
Judge directed clerk, in exercise of 
statutory power, to receive verdict 
in open court In Judge's absence, 
plaintiffs thereby waived any right 
to have Jury polled.—^Welr v. Luz, 58 
A.2d 560, 137 N.J.Law 361. 

71. U.S.—^Alusa V, Lehigh Valley R. 
Co.. U.C.N.T., 26 F.2d 950-™Corpu9 
jrnrls cited ia Finn v. Carnegie-Il- 
linois Steel Corp., D.C.Pa., 68 F. 
Supp. 423, 428. 

N.Y.—Reed v. Cook, 103 N.Y.S.2d 539. 

72. Tex.—^Watchtower Mut. Life 
Ins. Co. V. Davis, Civ.App., 99 S.W. 
2d 693. 

73. Or.—^Applegate v. Portland Gas 
& Coke Co., 18 P.2d 211, 142 Or. 
66 . 

Pa. —Corpue Juris quoted lu Common¬ 
wealth V. Johnson, 69 A.2d 128, 130, 
359 Pa. 287—Rice v. Bauer, Com. 
PL, 82 North.Co. 48 — Rice v. Bauer, 
Com.Pl., 32 North.Co. 47, 

64 C.J. p 1060 note 1. 


74. U.S.—Corpus Juris cited ia 

Finn V. Carnegie-Illinols Steel 
Corp., D.C.Pa., 68 P.Supp. 423, 428. 
Ga.—Smith v. Mitchell. 6 Ga. 458. 

Pa.—Corpus juris quoted in Common¬ 
wealth V. Johnson, 59 A,2d 128, 130, 
359 Pa. 287. 

76. U.S.—Corpus Juris cited ia 

Finn v. C'arnegi e-Illinois Steel 
Corp., D.C.Pa., 68 F.Supp. 423, 428. 
Pa.—Corpus juris quoted ia Common¬ 
wealth V. Johnson, 59 A.2d 128, 130, 
359 Pa. 287. 

64 C.J. p 1060 note 3. 

76. Wls.—WJghtman v. Chicago, etc., 
R. Co.. 40 N.W. 689, 73 Wls. 169, 9 
Am.S.R. 778, 2 L.R.A. 185. 

77. U.S.—Corpus Juris cited la 
Finn V. Carnegie-Illinols Steel 
Corp, D.C.Pa., 68 F.Supp. 423, 428. 

N.C.—Lipscomb v. Cox, 142 S.E. 779. 
195 N.C. 602, 

78. Tex,—^Watchtower Mut. Life Ins. 
Co. V. Davis, Clv.App., 99 S.W.2d 
693. 

After return of verdict 

Refusal to permit plaintiff to poll 
Jury until after verdict was returned 
for defendant was not error, on 
ground that after a verdict has been 
read, a Juror must necessarily agree 
with the verdict in order to save him¬ 
self embarrassment or public dis¬ 
grace. since it would be presumed 
that jurors polled after reading of 
verdict will answer truthfully.—Pan- 
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American Wall Paper & Point Co. v, 
Tudor, 69 S.E.2d 12, 81 Ga.App. 417. 

79. Tex.—^Watchtower Mut. Life Ins. 
Co. V. Davis, Civ.App., 99 S.W.2d 
693. 

80. Minn.—^Weatherhead v. Burau, 
65 N.W.2d 703, 238 Minn. 134. 

81 . U.S.—Corpus Juris cited la 

Finn V. Carnegie-Illinols Steel 
Corp., D.C.Pa., 68 F.Supp. 423, 428. 
Ill.—Powell V. Feeley, 49 Ill. 143. 

82. N.C.—Columbus Oil Co. v. Moore, 
163 S.E. 879, 202 N.C. 708, 

83. N.C.—Columbus Oil Co. v. Moore, 
supra. 

Zu ZTew Jersey 

Where, under a statute, the court 
could direct the clerk to receive the 
verdict In the Judge's absence, the 
clerk had no power to poll the Jury.— 
Weir V. Luz, 68 A.2d 660, 137 N.J. 
Law 361—^Van Demark v. Sartorlus, 
7 A.2d 168, 122 N.J.Law 603—Francll- 
lo V. Latour, 181 A. 698, 18 N.J.Misc. 
799, affirmed 184 A. 820, 116 N.J.Law 
423. 

84. N.C.—Columbus Oil Co. v. Moore, 
163 S.E. 879, 202 N.C. 708. 

64 C.J. p 1060 note 7. 

85. Ga.—-Bell v. Hutchings, 12 S.E. 
974, 86 Ga. 562. 

N.M.—Corpus Juris cited la Stam- 
baugh V. Hayes, 103 P.2d 640, 642, 
44 N.M. 448. 
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masse as to special findings.®* 

While a party may poll the jury in the manner 
authorized by law,®^ only questions prescribed by 
law may be propounded to the jury.®® The only 
proper inquiry on a poll of the jury is whether the 
verdict is that of each juror, and, since it is 
within the discretion of the court whether the 
poll should be permitted, the refusal to permit other 
questions is not error.®® The correct practice has 
been held to be for the clerk to call the roll and 
ask each juror, as his name is called, to answer 
for the plaintiff or for the defendant.®^ Where 
the manner in which the jury are to be polled is 
prescribed by statute, a refusal to poll in strict con¬ 
formance with the statute is error.®2 A juror 
should be asked “Is this your verdict and do you 
now assent thereto?" or words to that effect,®® but 
no objection lies to the form “Do you find for the 
plaintiffs or for the defendant?"®^ It is not error 
for the court to refuse to permit the question to be 
asked the juror “Is this your verdict and are you 
still satisfied with it?"®* If the court in the exer¬ 
cise of its discretion does permit such a question to 
be asked, it is not error unless the rights of the 
party are prejudiced thereby.®® 

(2) Answers 

It is sufficient that the answer of each Juror shows 


clearly that the verdict was when signed, and la like* 
wlae at the time of polling, the verdict of such juror. 

No particular form of answer is essential in the 
polling of a jury,®^ and it is sufficient that the an¬ 
swer of each juror clearly shows that the verdict 
was when signed, and is likewise at the time of poll¬ 
ing, the verdict of such juror.®® If the juror an¬ 
swers “It is not my verdict,” no further inquiry can 
be made of him,®® and when a juror dissents from 
the verdict it is improper to allow counsel to inter¬ 
pose and question the reasons or motive of the 
juror in changing his mind.^ In the absence of 
objection at the time it is a sufficient answer for 
a juror to say “I assented to it," or “I agreed to 
it,”2 or “It is my verdict as far as it goes.”® A 
verdict is not vitiated by the fact that a juror hesi¬ 
tated to agree to it,^ or where, in answer to the 
inquiry, he says it is not his verdict but he con¬ 
sented to it, and subsequently answers that it is his 
verdict,* or says he consented to it under protest,® 
or that he did not believe the verdict right, but 
agreed to it for the sake of harmony.^ A verdict 
for defendant will be sustained notwithstanding 
some of the jurors answer, on interrogation, that, 
although they assent to the verdict, they were not 
fully satisfied with the result,® or that “with the 
lights before them, they found for the defendant."® 


Poll as to Bpooial issues held proper 

In guest's action for injuries re¬ 
ceived in collision between automo¬ 
bile and gasoline transport truck, 
wherein jury returned general ver¬ 
dict for plaintiff, but answered af¬ 
firmatively special question whether 
Injury was unavoidable accident, re¬ 
quest for polling of Jury on special is¬ 
sue, was held not error.—^Farmer v. 
Central Mut. Ins. Co. of Chicago, Ill., 
67 P.2d 611, 145 Kan. 961. 

86. Wash.—^Norman v. Hopper. 80 P. 
681. 88 Wash. 415. 

87. Ga.—Taylor v. Taylor, 26 S.E.2d 
606, 196 Ga, 711. 

88. Ga.—Taylor v. Taylor, supra. 
Questions held improper 

In divorce action, where Jury fore¬ 
man announced verdict In favor of 
plaintiff and started to say something | 
about alimony when interrupted by 
court, defendant In polling Jury could 
not question foreman as to what he 
Intended to say concerning alimony.— 
Taylor v. Taylor, supra. | 

89. W.Va.—Miller v. Blue Ridge 
Transp. Co., 16 S.E 2(1 400, 123 W. 
Va. 428. 

90. Ga.—Ludwig v. J. J. Newberry 
Co., 62 S.B.2d 486. 78 Ga.App. 871. 

91. D.C.—Bruce V. Chestnut Parms- 
Chevy Chase Dairy, 126 F.2d 224, 
76 U.S.App.D.C. 192. 


92. Tex.—Leverett v. St. Louis, S. 
F. & T. Ry. Co.. Civ.App., 266 S.W. 
689. 

93. N.C.—Columbus Oil Co. v. Moore, 
163 S.E 879, 202 N.C. 708. 

64 C.J. p 1060 note 10. 

Foil held proper 

N.J.—Silak V. Hudson & M, R. Co., 
176 A. 674, 114 N.J.Law 428, af¬ 
firmed 181 A. 68, 115 N.J.Law 604. 
Pa.—Roberts v. Capitol Transport 
Co., Com.Pl., 60 Dauph.Co. 463. 

94. Ga.—Black v. Thornton, 31 Ga. 
641. 

96. Ind.—Bowen v. Bowen, 74 Ind. 
470. 

96. Ind,—State Life Ins. Co. v. Pos¬ 
tal, 84 N.B. 166, 43 Ind.App. 144. 

97. Ill.—Chicago City R. Co. v. 
Shreve, 128 Ill.App. 462, aiflrmed 
80 N.E. 1049, 226 III, 630, 

Selp of written vsrdiot 

It is not necessary that each Indiv¬ 
idual Juror Independently recite his 
findings without the help of the writ¬ 
ten verdict.—Roberts v. Capitol 
Transport Co., Pa.Com.Pl., 60 Dauph. 
Co. 453. 

98. Ill.—Chicago City R. Co. v. 
Shreve, 128 Ill.App. 462, affirmed 80 
N.E. 1049, 226 Ill. 630. 

Pa—Horn v. Rudloff, Com.Pl., 7 Sch. 
Reg. 1. 


99. Mo.—Poulson V. Collier, 18 Mo. 
App. 583. 

1. D.C.—Bruce v. Chestnut Farms- 
Chevy Chase Dairy, 126 P.2d 224, 
76 U S.App.D.C. 192. 

12. N.Y.—Green v. Bliss, 12 How.Pr. 

1 428. 

j 3. Mo.—Rankin v. Harper, 23 Mo. 
i 679. 

I 4. Ga—Conyers v. Kirk, 8 S.E. 442, 
78 Ga. 480. 

6. Ind.—Mitchell v. Parks, 26 Ind. 
364. 

6. Kan.—Wyley v. Bull, 20 P. 856, 
41 Kan. 206, 

7. Ark.—Williams v. Williams, 166 
S.W. 662, 111 Ark. 607. 

Motive immaterial 

The motive, if not corrupt, which 
Induces Jurors to acquiesce in a ver¬ 
dict is immaterial in determining le¬ 
gality of verdict,—Havranek v. City 
of Pittsburgh, 25 A.2d 703, 844 Pa. 
375. 

8. Ga — Black v. Thornton, 31 Ga. 
641, 661. 

Pa—Havranek v. City of Pittsburgh, 
25 A.2d 703, 344 Pa 376—Roberts 
V. Capitol Transport Co., Com.Pl., 
60 Dauph.Co. 453. 

9. Ga—Black v. Thornton, 81 Ga 
641. 

64 C.J. p 1061 note 24. 


152 



89 C.J.S. 


B. GENERAL VERDICT 


TRIAL §§ 491-492 


§ 491. Propriety and Necessity 

A general verdict 1$ proper when ft will ascertain 
the rights of the parties; and whether a general verdict 
should be returned is generally a matter for the discre¬ 
tion of the Jury. 

A general verdict is proper when it will ascertain 
and fix the rights of the parties.io The validity of 
a general verdict is not affected by the fact that 
a refusal to require special findings might have been 
error, where such findings arc not requested.ti Un¬ 
der a statute providing that, in a case tried by jury 
as of right, a general verdict must be rendered, the 
court cannot render a judgment on findings of par¬ 
ticular questions of fact in the absence of a general 
verdict, or a waiver thereof.^2 

Discretion of jury. As a general rule, and 
frequently under statutes to that effect,!^ the re¬ 
turning of a general verdict rather than a special 
one is a matter within the option or discretion of 
the jury; and this is so especially, or at least, in 
the absence of statutes to the contrary,^® or in the 
absence of a judicial direction for a special ver¬ 
dict,^® or a request for such a direction.^^ Where, 
under the statute, the form of verdict rests in the 
discretion of the jury, the form of the verdict to 
be rendered does not rest in the discretion of the 
trial judge,and the parties are entitled to have 
the case submitted to the jury in such form that the 
jury can return a general verdict.i^ 


Waiver of right to general verdict. Where a 
jury has been called but no general verdict is re¬ 
quested and no objection is taken to the failure 
of the court to so submit the cause and the issues 
are submitted on special interrogatories only the 
parties waive their right to a general verdict.^® 

§ 492. Preparation and Formulation 

The trial judge may prepare the form of the verdict; 
a form submitted by the court should conform to the 
pleadings and evidence in the case. 

Although it has been held that the furnishing of 
proper forms of verdict is the province and duty 
of the court,21 it has also been held that a trial 
judge is not obliged to prepare forms of verdict.22 
The court has the power to control the form of the 
verdict and certainly the judge may prepare a 
form of verdict if a party is not prejudiced there- 
by.24 If the court does not prepare the forms of 
verdict for the jury, it should at least give clear 
and specific directions and such information as will 
enable the jury to frame their own verdict,25 The 
court may decline to allow the jury to frame their 
verdict so as to affect the interest of a stranger to 
the suit.26 In aiding the jury in the preparation of 
a verdict the court should prevent the jurors from 
acquiring information forbidden to them.2'^ 


10. Conn.—Johnson v. Higgins. 1 A. 
616, B3 Conn. 230. 

nights of paxtiss 

In common-law action, parties have 
right to verdict of jury and to have 
judicial view of such verdict by trial 
court.—Gulf Power Co. v. Rigby, 152 
So. 23, 113 Fla. 739. 

11. Cal,—In re Helller's Estate, 145 
P. 1008. 169 Cal. 77. 

Okl.—OKlahoma City v. Page, 6 P.2d 
1033, 163 Okl. 285. 

Necessity and sufficiency of requests 
for special findings see infra §( 
635-540. 

12. Kan.—Bell v. Coffin, 43 P. 861, 2 
Kan.App. 337—Taft v. Baker, 42 P. 
602, 2 Kan.App. 600. 

“Special ftndinga of fact” were held 
not to authorize entry of judgment. 
—Hopkins V. Shull, 2 Ohio Dec. 641, 3 
WestL.Month. 609. 

13. Ala.—Little V. Sugg, 8 So.2d 866, 
243 Ala. 196. 

Power and duty of Jury as to special 
verdicts and related matters see in¬ 
fra 59 526-528. 

14. Cal.—^Murray v. Babb, 86 P.2d 
146, 147, 30 Cal.App. 301. 


Minn.—Roske v. Ilykanyics, 46 N.W. 

2d 769, 232 Minn. 383. 

N.Y.—Sherman v. Leicht, 264 N.T.S. 

492, 238 App.DIv. 271. 

28 C.J. p 317 note 45 [b]. 

15. Tenn.—Life & Casualty Ins. Co. 
V. Robertson, 6 Tenn.App. 43. 

16. Tenn.—Long v. Tomlin, 126 S.W. 
2d 171, 22 Tenn.App. 607. 

17. Tenn.—^Long v. Tomlin, supra. 

18. Minn.—^Roske v. Ilykanyics, 45 
N.W.2d 769, 232 Minn. 383. 

19. Minn.—Roske v. Ilykanyics, su¬ 
pra, 

20. Okl.—Billingsley v. Parmenter, 
73 P.2d 869, 181 Okl. 316. 

21. U.S.—Hager v. Gordon, C.A. 
Alaska, 171 F.2d 90. 

22. XJ.S.—Hamilton Inv. Co. v. Boll- 
man, C.C.A.I11., 268 F. 788, certio¬ 
rari denied 41 S.Ct. 376, 235 U.S. 
671, 65 L,Ed. 791. 

64 C.J. p 1062 note 76. 

23. Pa. —^Bau v. Manko, 17 A,2d 422, 
341 Pa. 17. 

24. Tex.—MisBOurl, K. & T. Ry. Co. 
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of Texas v. Burnett, Clv.App., 162 
S.W. 458. 

64 C.J. p 1062 note 77. 

Preparation after aonouncenient of 
oral verdict 

Wliere jury after having dellberat- 
I ed for some time sent a request to 
trial court for forms of verdict, trial 
court did not err in permitting jury 
1 to announce their verdict orally and 
I then having verdict put in proper 
I form and foreman sign It.—^Webb v. 

1 Blggers, 30 S.E.2d 69, 71 Ga.App. 90, 

I followed in 80 S.E.2d '63, 71 Ga,App. 
96. 

25. Iowa.—Freeby v, Town of Sibley, 
167 N.W. 770, 188 Iowa 827. 

26. Ga—^Whitman v. Bolling, 47 Ga 
126. 

27. Va.—Wade v. Peebles, 174 S.E. 
769, 162 Va 479. 

Condnot held hot reversible error 

Conduct of the court at second 
trial in giving jury motion for Judg¬ 
ment on which former verdict was 
written was held not reversible er¬ 
ror, where portion containing former 
verdict was folded over and court in¬ 
structed Jury not to read Inside.— 
Wade V. Peebles, supra 
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If the court does submit a form of verdict to the 
jury the form should conform to the pleadings and 
evidence in the case,** and should be complete as 
the case requires.** Where the issues are different 
between plaintiff and several defendants, it is er¬ 
ror for the court to decline to give a form of ver¬ 
dict whereby the jury might find for plaintiff 
against one defendant and in favor of the other 
defendants.*® Where there are two separate causes 
of action against two defendants submitted to the 
jury at the same time on evidence from which con¬ 
flicting inferences could be drawn as to the liability 
of each of the defendants, it is entirely appropriate 
to submit forms of verdict for the use of the jury 
as though the issues had been made up by separate 
pleadings as to each defendant.*! Where the only 
issue in the case is the amount of recovery due 
plaintiff, a failure to submit a form of verdict for 
defendant is not error.** It has been held that 
the judge cannot, as the clerk of the jury, even at 
the request of the jury, draw up their verdict.** 

A party may be permitted to prepare proper blank 
forms of verdict and send them to the jury for 
their use,*^ and where the juiy have found for 
plaintiff for the amount or quantity of his claim 
the court may direct plaintiff’s attorney to formu¬ 
late the verdict.®B 


I 493. — Necessity of Reducing to Writing 

Whether or not a verdict must be reduced to writ¬ 
ing depende on the etetutee and practice of the partic¬ 
ular jurtadictlon. 

In some jurisdictions a verdict may be oral or 
written, either form being sufficient.*® However, 
according to other authority, the only verdict is 
that which the jury announce orally in court,*'^ and 
any written paper handed in by the jury as con¬ 
taining their verdict is a mere nullity.** In still 
other jurisdictions, under statutory or constitutional 
provisions, the verdict must be in writing and 
signed by the foreman.*® It has been held proper 
to permit the jury to return an oral verdict whidi is 
reduced to writing and signed by the foreman in 
the presence of the jury and the court,*® A re¬ 
quirement that the verdict be in writing and en¬ 
tered on the minutes of the court has been held to 
apply equally to verdicts returned by the jury after 
deliberation and directed verdicts.*! Where a ver¬ 
dict is directed, the better practice has been held to 
be to return a formal verdict in writing;^* but the 
absence of such verdict is not fatal to the validity of 
the judgment** 

In the absence of a statutory requirement it is 
not necessary that the verdict be written on any 
particular piece of paper;*® accordingly, a verdict 


as. Wls.—^Knidwlfc V. Koepke, 270 N. 

W. 79, 228 Wla. 244. 

Ttrdiot oovsrlBg slttier of two tlito- 

vlaa 

Where complaint Implied that botb 
defendants were present and person¬ 
ally took part In assault, and evi¬ 
dence admitted without objection 
tended to show that one of defend¬ 
ants, although not present. Incited 
assault, court might have properly 
submitted verdict covering either the¬ 
ory If evidence warranted findings In 
Its support.—Krudwlg v. Koepke, su¬ 
pra. 

Vocstts MIA aot improper 
In action for Injury to pedestrian 
struck by automobUe while view of 
street was obstructed by city truck, I 
forms of verdict were held not Im- ] 
proper on appeal by city, even though 
possibly subject to construction that' 
Jury could find one sum against city 
and different sum against driver of 
other car.—Jackson v. City of Malden, 
Mo.App., 72 B.'W.2a 2S0. 

08. Zowa.—Freeby v. Town of SlUey, 
167 N.W. 770, 183 Iowa 887. 

64 GLJ. p loss note 78. 
aOb Iowa.—Freeby v. Town of SlUey. 
supra. 

64 C.J. p 1062 note 79. 

SI. Ohio.—^Bethel v. Taxicabs of 
Cincinnati, Inc., 80 Ohio N.P.,K.S., 
486. 


38. Ill.—Davis V. Fnglesteln, 263 Ill. 
App. B7. 

33. La.—Gove v. Breedlove, 6 Bob. 
78. 

34. Tex.—^Huff V. Crawford, Civ. 
App., 32 S.W. 692. reversed on oth¬ 
er grounds 84 S.W. 606, 89 Tex. 
214. 

64 C.J. p 1063 note 81. 

35. Ky.—^ebel v. Pugh, 10 S.W. 1, 
38 Ky. 84,10 Ky.L. 661. 

36. Ala—Wilson v. Federal Land 
. Bonk of New Orleans, I'BO So. 498, 

230 Ala 76—w. T. Rawleigh Co. v. 

I Hannon, 22 So.2d 603. 82 AlaApp. 
147—^Floyd V. Jackson, 164 Bo. 121, 
26 AlaApp. 676. 

Ill.—Stoewsand v. Checker Taxi Co., 

I 78 K.E2d 4, 331 IlLApp. 192. 

64 C.J, p 1063 note 88. 

37. 17,8.—California Fruit Exchange 
V. Henry. D.C.Pa., 89 P.Supp. 680, 
affirmed, C.A., 184 F.2d 617—An¬ 
derson V. Penn Hall Co., D.C.Pa, 47 
F.Supp. 691. 

Pa—^Havranek v. City of Pittsburgh. 
26 A.2d 703. 844 Pa S76—Bastley 
y. Glenn, 169 A. 483, 318 Pa ISO— 
Welllts V. Thomas, 186 A. 864, 122 
PaSuper. 488—Thompson v. Dish- 
ong. Com.Pl., 29 WeBt.Co. 39. 61 
York Leg Hec. 12. 

64 C.J. p 1068 note 87, 
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Beading yerdlet slip with prefix 
"hearken to your verdict as the court 
has recorded It," followed by oral dis¬ 
sent, with or without poll, by member 
of Jury before diRimssal, Is not re¬ 
turning or recording verdict as re¬ 
quired by law.—^Eastley v. Olenn, 169 
A. 433, 313 Pa ISO. 

38. Pa—Guth v. Costa, 89 PaCo. 
428. 

64 C.J. p 1068 note 88. 

39. Cal.—Vitimln Milling Corpora¬ 
tion V. Superior Court In and for 
Los Angeles County, 88 F.2d 1016, 
1 Cal.3d 116. 

64 C.J. p 1063 note 89. 

4a Ga—Knight v. Knight. 70 8.BL 
2d 770, 209 Ga 131. 

41. Cal.—Vltlmln Milling Corpora¬ 
tion V. Superior Court In and for 
Los Angeles County. 88 P.2d 1016, 
1 Cal.2d 116. 

40. U.S.—^Moore v. Petty, Iowa, 186 
F. 668, 68 C.C.A. 806. certiorari de¬ 
nied 86 S.Ct. 800, 197 U.S. 688, 49 
L.Ed. 911. 

43. U.S.—Moore v. Petty, supra. 

44. Ga.—Lang v. South Georgia Inv. 
Co.. 144 S.B. 149. 88 OaJLpp. 480. 

64 CJ. p 1068 note 98. 
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need not be written on the petition,^5 although the 
court may properly direct that the verdict be en¬ 
tered on the petition.^6 

§ 494. Assent of Required Number of Jurors 

The unanimous concurrence of the Jurors Is required 
for a valid >)erdict except in so far as statutes or con¬ 
stitutional provisions otherwise provide or the parties 
agree otherwise. 

Except in so far as the rule may be affected by a 
statute or constitutional provision to the contrary, 
all the jurors must agree on the verdict,unless 
the express consent of both parties be shown to 
the entry of judgment on a verdict assented to by 
less than all the jurors.'** Under this rule a verdict 
is invalid if it is reached by agreement of the 
jurors to abide by a decision of less than all of 
their number,*^ which taint is not removed by the 
jury answering and returning with the verdict in¬ 
terrogatories which had been submitted to them.^o 
Where a unanimous verdict is required, the jury, 
in some jurisdictions, must be unanimous in their 
opinion on all essential elements of recovery be¬ 
fore a verdict of recovery can be returned but 
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there is also authority holding that unanimity in 
verdicts means unanimity in the result, and not in 
the successive steps leading to such result.®^ The 
fact that some of the jurors had misgivings as to 
the verdict does not invalidate it as long as they 
consent to the verdict.^* 

Statutory or constitutional provision for less than 
unanimous verdict. In some jurisdictions under 
statutory or constitutional provisions to that effect, 
it is not essential to the validity of a verdict that it 
have the unanimous concurrence of the jurors, it 
being sufficient if a specified number of jurors 
agree on the verdict,®* provided all of them take 
part in the deliberations.®® A statutory or con¬ 
stitutional provision that a unanimous verdict should 
not be required in civil cases has been applied to 
will contest proceedings,®® bastardy' proceedings,®*^ 
cases under a Conservancy Act,®* juries called by 
the chancellor,®® and various other causes.®® While 
condemnation proceedings have been held to be 
within such rules,®^ it has also been held that a 
‘^property taking'' proceeding does not fall within 
the rule so that a unanimous verdict is required.®® 
In these jurisdictions a verdict of the requisite 


46. Qa.—Lang v. South Georgia Inv. 
Co., supra. 

64 C.J. p 1063 note 93. 

46. Ga,—McDonald v. Wimpy, 56 S. 
E.2d 524, 20G Ga. 270. 

47. Ind.—W. T. Rawleigh Co. v. Sni¬ 
der. 194 N.E. 356, 207 Ind. 686. 

Mass.—Rich v. Finley, 89 N.E.2d 213, 
325 Maas. 99, 12 A.L.R.2d 669. 
Tex,—Kindy v. Willingham, Civ.App., 
205 S.W.2d 435, reversed on other 
grounds 209 S.W.2d 586, 146 Tex. 
648. 

64 C.J. p 1063 note 95. 

Assent of required number of Jurors 
to special verdict or findings see 
infra S B54. 

48. Ark.—Carpenter v. Wayne, 219 
S.W. 735, 143 Ark. 103. 

64 C.J. p 1063 note 96, 

49. Ind—Houk v. Allen, 25 N.E. 
897. 126 Ind. 568. 11 L.R.A. 706. 

64 C.J. p 1063 note 97. 

50. Ind.—Houk v. Allen, supra. 

51. Kan.—Barker v. Missouri Pac. 
Ry. Co., 132 P. 156, 89 Kan. B73. 

64 C.J. p 1063 note 99. 

52. U.S.—Anderson v. Penn Hall Co., 
D.C.Pa., 47 F.Supp. 691. 

64 C.J. p 1064 note 1. 

53. Tex.—Rodriguez v. Texas Em¬ 
ployers* Ins. Ass’n, Civ.App., 36 S. 
W.2d 610. 

54. Cal.—Krltzer v. Citron, 224 P. 
2d 808, 101 Cal.App.2d 33, 

Ky.—Arnold v. Sauer, 202 S.W.2d 
1001, 306 Ky. 48. 

N.J.—Marsero v. Public Service In- 


tenstate Transp. Co., 74 A.2d 328, 8 
N.J.Super. 268, reversed on other 
grounds Malinauskas v. Public 
Service Interstate Transp. Co., 78 
A.2d 268. 6 N.J. 269. 

Ohio.—.State ex rel. GUI v. Volz, 100 
N.E 2d 203, 156 Ohio St. 60. 

64 C.J. p 1064 note 3. 

65. N.Y.—Florzak v. Hempstead Bus 
Corp., 29 N.Y.S.2d 271. 

Befusal to vote either way 

Where case was tried by consent 
before eleven Jurors, and one of Ju¬ 
rors took part in deliberations but 
refused to vote either way, ten of 
Jurors having agreed on a verdict, 
the verdict was a valid one.—^Florzak 
V. Hempstead Bus Corp., supra. 

58. Ky.—Irvine v. Greenway, 296 S. 

W. 445. 220 Ky. 388. 

64 C.J. p 1064 note 4. 

67. Ohio.—Schneider v. State, 168 
N.E. '568, 33 Ohio App. 125—Kline 
V. State. 161 N.E. 802, 20 Ohio App. 
191—State ex rel. Clutts v. Dolan, 
20 Ohio N.P.,N.S., 478. 

Or.—State v, Tokstad, 8 P,2d 86, 139 
Or. 63. 

S.D.—State v. Cummins, 229 N.W. 
302, 56 S.D. 439. 

Utah.—State v. McKnight, 290 P. 774, 
76 Utah 514. 

64 C.J. p 1064 note 6. 

Statutes permitting verdict by less 
than all jurors in bastardy proceed¬ 
ings see Bastards ( 107. 

58. Ohio.—Miami Conservancy Diet. 
V. Bowers, 12 Ohio App. 405. 

69. Mo.—Forman v. Davis, 129 S.W. 
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221, 229 Mo. 52—Davis v. Forman, 
129 S.W. 213, 229 Mo. 27. 

80. N.Y.—National Carbon Co. v. 
Beebe, 92 N.Y.S.2d 184, 276 App.Div. 
1068. 

"Civil oases" and "olvll aotlons" 

The term "civil cases" in constitu- 
I tlonal amendment authorizing legisla¬ 
ture to provide for rendition of ver¬ 
dict In such cases by concurrence of 
not less than three-fourths of Jury 
and term "civil actions'* In statute 
authorizing verdict in such actions by 
1 concurrence of three-fourths or more 
I of Jurors are equivalents and used 
interchangeably.—State ex rel. Gill v. 
Volz, 100 N.E.2d 203, 166 Ohio St. 60. 
j Contempt proceeding; violation of in. 
Jnnctlon order 

[N.Y.—National Carbon Co. v. Beebe, 

I 92 N.Y.S.2d 184. 276 App.Div. 1068. 

61. Mo.—State ex rel. State High¬ 
way Commission v. Stoddard Gin 

i Co.. Mo.App., 62 S.W.2d 940. 

62. Ky.—Commonwealth v. Kelley, 
236 S.W.2d 695, 314 Ky. 681. 

Action held basically ‘'property tak. 
lag" prooeadiag 

Where property owners brought ac¬ 
tion against State Highway Depart¬ 
ment for injury to land due to over¬ 
flow of water allegedly caused by 
negligent management and operation 
of highway and culverts, action was 
basically for payment for taking pri¬ 
vate property for public use and not 
action In trespass, and therefore 
unanimous jury verdict was required. 
—Commonwealth v. Kelley, supra. 
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number of jurors is as conclusive as one by 
twelve,®* and prejudice does not appear from the 
fact of its rendition by less than twelve jurors.®® 
However, a verdict where less than the required 
number of jurors concur is a nullity,®® which is 
not waived by a failure to poll the jury.®® Under 
a statute or constitutional provision where a unan¬ 
imous verdict is not required, it has been held that 
the requisite number of the same jurors must agree 
to all essential answers;®"^ but it is not essential 
that the same jurors concur in all the essential an¬ 
swers provided the requisite number do so con¬ 
cur.®* 

A failure to instruct the jury that less than a 
unanimous number could agree on and return a 
verdict does not vitiate a verdict agreed on and 
returned by the required number of jurors;®® and 
when the required number of jurors express their 
clear intention in the verdict the court may enter 
judgment thereon.*^® It is for the jury to say 
whether or not they will render less than a unani¬ 
mous verdict,and an instruction by the court that 
as soon as the requisite number agree they are to 
return the verdict is erroneous.'^* If the burden of 
proof is on one party to establish an affirmative an¬ 
swer, and the requisite number of jurors are not 
convinced that the burden has been met, the jury 
must return a negative answer.*^* A verdict unani¬ 


mous on its face is good, although d:h« judgment re¬ 
cites that three fourths of the jurors, and not 
all, concurred therein."^® The constitutional or 
statutory provision providing for a verdict by not 
less than a specified number does not prohibit the 
parties to the suit from agreeing or arranging to 
accept a verdict concurred in by a lesser number of 
jurors,^® since such provision is intended only to 
prevent compelling the parties, against their wishes, 
to submit to the acceptance of a verdict by a lesser 
number.7* 

Time of deliberation as affecting number of 
concurring jurors. Under a statute so providing, a 
verdict can be returned by less than unanimous con¬ 
currence of the members of the jury only where the 
jury have deliberated and considered the case for 
a specified period of time.^^ In determining wheth¬ 
er the jury have deliberated for the requisite pe¬ 
riod, where the jury have been in retirement for 
a period well beyond the time proscribed by the 
statute, the law conclusively presumes that they 
have been in deliberation for the required length 
of time.'^* 

Action under Federal statute. A unanimous ver¬ 
dict of the jury is not required in a case under the 
federal Employers^ Liability Act brought in a state 
whose constitution and statutes permit less than the 
whole jury to return a verdict.*^® 


63. Ohio.—Simpaon v. Springer, 57 
N.E.2d 817, 74 Ohio App. 142, af¬ 
firmed '56 N.B.2d 418, 143 Ohio St. 
324, 165 A.L.R. 583. 

64 C.J. p 1064 note 10. 

64. Mo.—Beall v. Kansas City Rys. 
Co., App., 228 S.'W. 834—^Dawson 

V. Chicago, B. & Q. Ry. Co., 193 S. 

W. 43, 197 Mo.App. 169. 

65. Mo.—Marshall v. Armstrong, 79 
S.W. 1161, 106 MO.APP. 234. 

Wls.—Christensen v. Petersen, 222 N. 

W. 231, 223 N.W. 839, 198 Wls. 222. 
X&sttlQclaat agreemsat on general and 
special verdicts 

Where eight Jurors only, out of 
nine jurors that agreed to general 
verdict for plaintiff, agreed to spe¬ 
cial verdict favorable to plaintiff and 
necessary to validity of Judgment 
for plaintiff, while tenth Juror agreed 
to special verdict but not to gen¬ 
eral verdict, court properly refused 
to enter Judgment for plaintiff and 
declared mistrial.—^Nelson v. Superior 
Court in and for City and County of 
San Francisco, 78 P.2d 1037, 26 Cal. 
App.2d 119. 

66 . Wls.—Christensen v. Petersen, 
222 N.W. 231, 228 N.W. 889, 198 
WiB. 222. 

67. WiB.—Fraundorf v. Schmidt. 256 
N.W. 699, 216 Wls. 158. 

64 C.J. p 1064 note 12. 


68. N.T.—Reed v. Cook, 103 N.Y.S. 
2d 539. 

Wis.—Fraundorf v. Schmidt, 256 N. 
W. 699, 216 Wis. 168—Will v. Chi¬ 
cago, M. & SL P. Ry. Co., 210 N.W. 
717, 191 Wis, 247. 

Oonoarranoe as to Interrogatory 
Where answer to special interroga¬ 
tory and general verdict consistent 
therewith in common pleas court 
were signed by requisite majority of 
Jury, verdict and answer were valid, 
although one of nine jurors who sign¬ 
ed answer did not sign verdict which, 
however, was signed by another Juror 
who did not sign the answer.—Simp¬ 
son V. Springer, 67 N.E.2d 817, 74 
Ohio App. 142, affirmed 66 N.E.2d 418, 
143 Ohio St. 324, 155 A.L.R. 583. 

69. TJ.S.—Corpus Juris oltod In 
Grand River Dam Authority v. 
Thompson, C.C.A.Okl., 118 F.2d 242, 
244. 

Miss.—Ricketts v. Drew Grocery Co., 
124 So. 496, 155 Miss. 469. 

70. Miss.—Ricketts V. Drew Grocery 
Co., supra. 

64 C.J. p 1064 note 14. 

71. Okl.—Curtis & Gartslde Co. v. 
Pigg, 134 P. 1125, 39 Okl. SI. 

73. Okl.—Curtis & Gartslde Co. v. 

Pigg, supra, 

64 C.J. p 1064 note 16. 
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73. Win.-Stokdyk v. Schmidt, 208 
N.W. 941, 190 Wis. 108, overruling 
Stevens v. Montfort State Bank, 
198 N.W. 600, 183 Wls. 621. 

74. Mo—Reed v. Mexico, 76 S.W. 63, 
101 Mo. App. 165. 

75. N.T.—^Neumann v. Kurek, 22 N. 
T.S.2d 950, 175 Misc. 238. 

76. N.T.—Neumann v. Kurek, supra. 

*77. Neb.—Cartwright & Wilson 
1 Const. Co. V. Smith, 62 N.W.2d 
I 274, 155 Neb. 431. 

[78. Minn.—In re Hurlburt’s Estate, 
I 148 N.W. 61. 126 Minn. 180. 

64 C.J. p 1065 note 19. 

nme devoted to meals or sleep 
cannot bo shown to prove they did 
not deliberate a sufficient length of 
time to authoriae a verdict by five 
' sixths of the jury. 

Minn.—In re Hurlburt's Estate, su¬ 
pra. 

Neb.—Cartwright & Wilson Const. 

, Co. V. Smith. 52 N.W.2d 274, 165 
Neb. 431. 

I 

179. Ky.—^Louisville Ss N. R. Co. v. 

I Holloway’s Adm’r, 181 S.W. 1126, 
168 Ky. 262, affirmed 38 S.Ct. 879, 

I 246 U.S. 626, 62 L.Ed. 867. 
i 64 C.J. p 1065 note 20. 



89 C.J.S. 

§ 495. Signature 

Whether the verdict Is required to be signed depends 
on the rule in the particular Jurisdiction; and whether 
signing must be by the foreman or by the concurring 
Jurors depends on the governing statute. 

Where a verdict is not required to be in writ¬ 
ing, as discussed supra § 493, a verdict is not, in 
the absence of statute, required to be signed,*® so 
that an error in the signing of the verdict will not 
render it invalid.*^ Where, however, signing is 
required it must be properly signed.*2 A signature 
by one of the jurors as foreman in behalf of him¬ 
self and his fellow jurors has been held to be 
sufficient.** Where one of the jurors cannot sign 
the verdict because unable to sign his name, it is 
proper for the trial judge to write the juror’s 
name and cause him to make his mark,*'^ and an 
unattested mark has been held sufficient.*5 

In some jurisdictions it is the rule that the verdict 
may be signed by the foreman if all the members 
of the jury concur,** but if less than all concur, 
all the concurring members must sign ;*7 but trivial 
errors or irregularities in the signing will not 
render an otherwise valid verdict a nullity.** Stat¬ 
utes requiring that the verdict be signed by the 
foreman,*® or by the entire jury agreeing on the 
verdict, if the number is less than twelve,®® have 
been held to be merely directory, so that an un¬ 
signed verdict on which a judgment has been en¬ 
tered is not void;®^ but it has also been held that 
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a Statute requiring the foreman to sign the verdict 
is mandatory.®^ Under a statute providing that, if 
the verdict is returned by less than an unanimous 
vote of the jurors, those concurring must sign the 
verdict, it is not necessary that the form of the 
verdict be “we the undersigned jurors,'*®* and a 
verdict reading “we the juty" is sufficient, if signed 
by the requisite number of jurors.®* Statutes or 
rules requiring signature of all jurors under certain 
circumstances have no application to a case where 
the cause is tried by less than the regular number 
of jurors by consent,®* or where concurrence by 
less than all the jurors is agreed to by the parties.®® 

Directed verdict. Where the judge directs the 
verdict, the signing of a verdict under direction 
of the court is a mere formality, and may be fol¬ 
lowed or omitted with equal legality.®'^ 

§ 496. Certainty and Definiteness; Informal¬ 
ity 

A general verdict must contain a finding so that judg¬ 
ment may be pronounced on it, but no particular form it 
required, it must be clear, intelligible, consistent, and 
certain, but Is sufficient if it can be made definite and 
certain by reference to other matter in the case. 

All that is requisite in a general verdict is that 
it contain such finding as will enable the court to 
pronounce judgment on it for one party or the 
other;®* and no particular form of verdict is re¬ 
quired.®® However, the verdict of the jury, to 


80. Ala.—Floyd v. Jackson, 164 So. 
121, 26 Ala.App. 675. 

64 C.J. p 1065 note 23 

81. Ala.—Floyd v, Jackson, supra, 

82. Mo.—Brown v. Green, App., 168 
S.W.2d 464. 

Failure to object to lack of signa¬ 
ture as waiver see infra 5 526. 

83. Ill,—Patterson v. Dempsey, 119 
N.E.2d 516, 2 Ill.App.2d 291. 

64 C.J. p 1065 note 24. 

84. Tex.—Moore v. Woodson, 99 S. 
W. 116, 44 Tex.Civ.App. 603. 

85. Ky.—Pugh V. Jackson, 159 S.W, 
600, 164 Ky. 772. 

86. Ky.—^Arnold v. Sauer, 202 S.W.2d 
1001, 305 Ky. 48. 

87. Ky.-—^Arnold v. Sauer, supra. 

88. Minn.—Santee v. Haggart Const. 
Co., 278 N.W. 620, 202 Minn. 361. 

roreuau’B fallnre to Bigu ai “ooncurw 
ring Juror” 

Where foreman of jury signed flve- 
slxth verdicts and his name was 
followed by nine jurors, as "Jurors 
concurring,” defects in form of ver¬ 
dicts for failure of foreman, who 
was in fact a concurring Juror, to 
sign with concurring jurors did not 
make verdicts a nullity.—Santee v. 
Haggart Const Co., suprau 


I 89. Tex.—Schlofman v, Bear Canon 
Coal Co., Civ.App., 77 S.W.2d 337. 

64 C.J. p 1066 note 26. 

90. Tex.—Barker v. Ash, Civ.App., 
194 S.W. 465. 

64 C.J. p 1066 note 26. 

91. Ga.—Sullivan v. Douglas Gib¬ 
bons, Inc., 2 S.E.2d 89. 187 Go. 764. 

Tex.—Barker v. Weingarten River¬ 
side Co., Civ.App.. 232 S.W.2d 692, 
refused no reversible error—Pat¬ 
terson v. Gulf, C. & S. F. Ry. Co., 
Civ.App., 77 S.W.2d 1073, error dis¬ 
missed. 

64 C.J, p 1066 note 25 [aj. 

92. Ind —Sage v. Brown, 34 Ind, 464. 

La.— Dubertrand v. Laville, 8 La. 274, 

93. Mo.—Shields v. Kansas City 
Rya. Co.. 264 S.W. 890. 

64 C.J. p 1065 note 28. 

94. Mo.—Shields v. Kansas City Rya. 
Co., supra. 

64 C.J. p 106'6 note 29. 

95. Mo.—Kitschy v. Carrels, 187 S. 
W. 1120, 195 Mo.App. 670. 

64 C.J. p 1066 note 30. 

96. Ky.—Anderson v. Corder, 118 B. 
W.2d 1147, 272 Ky. 158. 

97. Iowa.—Marion v. Home Mut. Ins. 
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I Ass’n of Iowa, 217 N.W. 803, 205 
Iowa 1300. 

64 C.J. p 1065 note 33. 

Signing held nnnsoMBary 

Ill.—Johnson v. Bennett, 69 N.E.2d 
899, 395 Ill. 389. 

98. Ky.—Adrian v. McGlllivray, 243 
S.W.2d 896—Baugh v. Williams* 
Adm'r. 94 S.W,2d 330, 264 Ky. 167. 

Incomplete verOlct 
A mistrial may be granted when 
verdict returned by jury is Incom¬ 
plete so that no flnal judgment can 
be rendered thereon,—^Hoffer v. Burd, 
49 N.W.2d 282, 78 N.D. 278. 

▼erdlot merely irregnlar is euffl- 
clent, in absence of objection to make 
It more specific, where verdict shows 
that Jury expressed its opinion on 
issues.—^Newport Coal Co. v. Ziegler, 
74 S.W.2d 661, 265 Ky. 429. 

99. Ohio.—Miller v. Scott, App., 117 
N.B.2d 179—^Bkleberry v. Sanford, 
67 N.E.2d 270, 73 Ohio App, 671. 

Verdict lield proper in form 

A verdict "We, the Jury, find the 
Issues for the plaintiff, and do assess 
his damages at" which specified • 
certain sum and which was signed by 
the foreman, was In proper form.— 
Cannon v. S. S. Kresge Co., 116 S.W 
2d 5'59, 288 Mo.App. 173. 
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serve as a basis for a judgment, should be clear, 
intelligible, consistent, and certain;^ and it should 
import a definite meaning free from ambiguity and 
should show just what the jury intended.^ Ac¬ 
cordingly, a verdict will not generally be held in¬ 
valid for mere informality if its meaning is suffi¬ 
ciently intelligible to be the basis of a legal judg- 
ment.3 A verdict is generally held to be sufficient 
if it can be made definite and certain by reference 
to other matter in the case,4 as by a reference to 
the pleadings,5 evidence,® instructions,'^ or record,® 


although under some authorities a verdict which 
can be made certain only by reference to the evi¬ 
dence,® or to the instructions,^® is bad. 

Technical accuracy is not required,^! While it 
has been said to be the general rule that the verdict 
must be clear and unambiguous so that a judgment 
may be based on it without resorting to inference or 
construction,12 it is also the rule that a verdict 
is sufficient if it may by a reasonable construction 
be understood and a legal judgment entered there- 
on.i® Certainly a verdict is bad where it is so 


1. Conn.—Kllduff v. Kalinowski, 71 

A. 2d 593, 139 Conn. 405. 

Ohio.—Miller v. Scott, App., 117 N.E 
2d 179—Ekleberry v. Sanford. 67 N. 

B. 2d 270, 73 Ohio App. 671. 
Substantial certainty to a common 

and reasonable intent la essential to 
a valid verdict. — Powell v. Moore, 42 

S.E.2d 110, 202 Ga. 62. 

I 

a. N.C.—Cody V. England, 5 S.E.2d 
833, 216 N.C. 604. 

Ohio.—Miller v. Scott. App., 117 N.E. 
2d 179—Ekleberry v. Sanford, 67 N. 
E,2d 270, 73 Ohio App. 571. 

Or.—Fischer v. Howard, 271 r.2d 1059 
—DeLashmltt v. .Tournal pub. Co., 
114 P.2d 1018, IGO Or, 650, 135 A. 
L.R. 1175. 

S.C.—Anderson v. ..Etna Ca.sualty & 
Surety Co., 178 S.E. 819, 175 S.C. 
254. 

The term “and/or** has no place In 
verdict.—Gibson v. Central Mfrs. 
Mut. Ins. Co., 62 S.E 2d 320, 232 N.C. 
712. 

3. Ala.— Corpus Juris cited la Thig¬ 
pen V. Walker, 37 So.2d 923, 927, 
2'61 Ala. 426— Corpus Juris cited In 

Russell V. State, 165 So, 256, 268, 
27 Ala-App. 10. 

Ark,—Reynolds v. Nutt, 230 S.W.2d 
949, 217 Ark. 54.'?. 

Cal.'—Baker v. llodriKucz, 105 P.2d 
1018, 41 ral.App 2d 58. 

Conn.—Kllduff v. Kalinowski, 71 A. 

2d 693, 136 Conn. 4 05. 

Ga.—Swain v. Georgia Power & Light 
Co., 169 S.E. 249, 4G Ga.App. 794. 

Hi.—Weinhouse v. Woodruff, 69 N.E. 

2d 523, 324 IlI.App. 660. 

Ind.—Income Guaranty Co. v. Zielin¬ 
ski. 21 N.E.2d 87, 107 Ind.App. 248. 
Ky.—^Wheat’.s Adm’r v. Gray, 218 S. 
W.2d 400, 309 Ky. 593, 7 A.L,R.2d 
1336. 

Mo.—C?ochran v. Jefferson County 
Lumber Co, App., 132 S.W.2d 
32—McMonigal v. North Kansas 
City Development Co., 129 S.W.2d 
7.5, 2;;:? Mo.App. 1040. 

N.J.— Liimpert v. Mikos, 91 A.2d 577, 
22 N.J.Super. 155—Roasman v. 
Newbon. 170 A. 230, 112 N.J.Law 
261. 

Ohio.—Ekleberry v. Sanford, '57 N.E. 
2d 270, 73 Ohio App. 671—^Water¬ 
man v. Wheeler, 5 Ohio Supp. 1. 


Tcnn.—Black v. Nashville Banner 
Pub. Co.. 141 S.W.2d 908, 24 Tenn. 
App. 137. 

64 C.J. p 1066 note 34. 

Verdicts held snfflolently certain or 
lutelllglble 

Cal.—Snodgra.ss v. Hand, 31 P.2d 198, 
220 Cal. 44G. 

Fla.—^Kent v. Polk Grocery Co., 179 
So. 136, 131 Fla. 139. 

Ga.—Owen v. Anderson, 186 S.E. 864, 
64 Ga.App. 63. 

III.—Chapin v. Pooge, 15 N.E.2d 943, 
296 Ill.App. 96. 

Ind.—Guckenberger v. Shank, 37 N.E. 
2d 708. 110 Ind.App. 442. 

Ky.—Price v. Shadoan, 184 S.W.2d 
237, 298 Ky. 828. 

N.T.—Eagle v. City of New York, 8 
N.Y.S 2d 704, 170 Misc. 306, affirmed 
14 N.Y.S.2d 490, 267 App.Div. 1046, 
reargument denied 15 N.Y.S.2d 616, 
258 App.Div. 731. 

Ohio.—Bradley v. Mansfield Rapid 
Transit, 93 N.E.2d 672, 164 Ohio St. 
164. 

Tex.—Kendall v. Johnson, Clv.App., 
212 S.W.2d 232—Reed v. Scoggins, 
Civ.App., 123 S.W.2d 467, error dis¬ 
missed. 

Wash.—Sheldon v. Imhoff, 87 P.2d 
103. 198 Wash. 6C. 

64 C.J. p 1066 note 34 c. 

4. Ga.—Powell v, Moore, 42 S.E 2d 
110, 202 Ga 62—Harrell v. Bowman, 
27 S E.2d 60, G9 Ga.App. 881—Swain 
v. Georgia Power & Light Co., 169 

' S.E. 249, 46 Ga.App. 794. 

Yll.—Weinhouse v. Woodruff, 69 N.E. 

I 2d 523. .324 Ill.App. 660. 

Ohio—Ekleberry v. Sanford, 67 N.E. 

1 2d 270, 73 Ohio App. 671. 

j 64 C.J. p 1066 note 36. 

jS. Ala.—Penney v. State, 166 So. 676, 

I 229 Ala. 36. 

Ky.—Fritz V. Roberts, 94 S.W.2d 1016, 
264 Ky. 418. 

NC.—Cody V. England, 6 S.E.2d 833, 
216 N.C. 604. 

Ohio.—Miller v. Scott, App., 117 N.E. 

j 2d 179—Ekleberry v. Sanford, 67 

1 N.E.2d 270. 73 Ohio App. 671. 

64 C.J. p 1066 note 36. 

6. Ala.—Penney v. State, 16'5 So. 
676, 229 Ala. 36. 

N.C.—Cody V. England, '6 S.E.2d 833, 
216 N.C. 604. 

64 C.J. p 1066 note 87, 
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7. Ala.—Penney v. State, 155 So. 676, 
229 Ala. 36. 

Cal.—Fennessey v. Pacific Gas & Elec. 

Co., 76 P.2d 104, 10 Cal.2d 638. 
Ky.—Fritz V. Roberts, 94 S.W.2d 1016, 
264 Ky. 418—Frazier v. City of Cor¬ 
bin, 80 S.W.2d 695, 258 Ky. 682. 
N.C.—Cody V. England, 6 S.B.2d 833. 
216 N.C. 604. 

64 C.J. p 1066 note 38 [a], 

&• Ala.—Penney v. State, 156 So. 676, 
229 Ala. 36. 

Cal.—Corpus Juris oitsd In Fennes¬ 
sey V. Pacific Gas & Elec. Co., 76 
P.2d 104, 106. 10 Cal.2d 538. 

Ga.—Powell v. Moore, 42 S.E.2d 110, 
202 Ga. 62—Harrell v. Bowman, 
27 S.E.2d 60, 69 Ga.App. 881—Owen 
V. Anderson, 186 S.E. 864, '64 Ga, 
App. 63—Swain V. Georgia Power 
& Light Co., 169 S.E. 249, 46 Ga. 
App. 794. 

Ky.—Scobee v. Donahue, 164 S.W.2d 
947, 291 Ky. 374—Fritz v. Roberts. 
94 S.W.2d 1016, 264 Ky. 418. 

Mo.—Baker v. Atkins, App., 268 S.W. 
2d 16—Corpus Juris cited in Mc- 
Ilvain V. Kavonnos, App., 212 S.W. 
2d 86, 90, affirmed in part and re¬ 
versed In port on other ground.^ 
219 SW.2d 349, 368 Mo. 1153—Mc¬ 
Monigal V. North Kansas City De¬ 
velopment Co., 129 S.W.2d 75, 233 
Mo.App. 1040. 

i Okl.—parte Hill, 221 P.2d 816, 92 
Okl.Cr. 122. 

64 C.J. p 1066 note 38. 

9. Tex.—Hamill & Smith v, Ogden, 
Giv.App., 163 S.W.2d 725. 

64 C.J. p 1066 note 39. 

10. Ohio.—Olsen v. Eastern Auto. 
Forwarding Co., 26 N.E.2d 788, 63 
Ohio App. 363. 

11. Ill.—Bencie v. Williams, 86 N, 
E.2d 258, 337 Ill.App. 414. 

13. Mo.—Mcllvain v. Kavorinos, 
App., 212 S.W.2d 85, affirmed in 
part and reversed in part on other 
grounds 219 S.W.2d 349, 3'68 Mo. 
1153. 

13. Ga-—Harrell v. Bowman, 27 S.E. 

2d 50, 69 Ga.App. 881. 

N.J.—Turon v. J. & L. Const. Co., 86 
A.2d 192, 8 N.J. 643—Lamport v. 
Mikos, 91 A.2d 677, 22 N.J.Super. 
155. 
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uncertain that it cannot be clearly ascertained what, 
if any, issues were passed on by the jury,^^ or where 
it is not certain in itself, and does not find facts 
from which certainty can be attained,^® or which 
cannot be made certain without looking out of the 
record,or which is otherwise so uncertain or 
indefinite as not to enable the court to base a legal 
judgment thcreon.^*^ Where the verdict does not 
clearly find the matter in issue, it cannot be helped 
by intendment^* or be corrected or cured by the 
judgment.^® The test of the validity of a verdict 
is whether or not it is an intelligible answer to the 
issue submitted to the jury,®® and although the 
spelling, grammar, and punctuation are incorrect, 
if the meaning is plain the verdict will stand.®! 

In applying the foregoing rules it has been 
held that a verdict is not invalidated by such matters 
as the use of the word “believe” instead of “find,”®® 
of “estimate” instead of “assess,”2® of “verdict” 
instead of “issues,”®^ of “is” instead of “are,”®^ of 
“in” instead of “under,”®* of “evaluating” instead 
of “valuing;”®'^ or for omissions of words which 
are clearly suiiphed.®* Likewise, a verdict for 


plaintiff is not bad because it uses the words “con¬ 
tributory negligence” with respect to defendant, 
where the quoted words are used in a colloquial 
sense and there is no doubt as to the intention of the 
jury;®® nor is a verdict improper, or the result 
of passion or prejudice, because it states that “we 
find the defendant not guilty.”®^ So a verdict is 
not bad because it is written on two pieces of 
paper,®! or states amounts in figures,®® or where it 
IS in the form of a tort verdict although the claim 
is in contract,®® or omits the similiter after the ver- 
dict.®! Further, a verdict is not bad merely because 
it states the reasons for the finding®^ or does not 
state the legal conclusion from the facts found.®® A 
mere statement by the foreman of the jury in open 
court that the jury have agreed without stating the 
nature of the decision is not a verdict.®'^ A jury’s 
verdict against joint tort-feasors on which was 
written “equally responsible, each defendant” is not 
thereby invalidated.®® 

Inconsistency. A verdict is bad and will not sup¬ 
port a judgment where it is inconsistent, contra¬ 
dictory, repugnant, or illogical.®® A verdict reached 


14. C3a—^Nelson Hros v. Wobb, Ifi!) 
S.R 111, 176 Ga 842 

3^1 as,—Corpai Jorla anotad In Mc- 
Dougal V. State, 23 So.2d 920, 921. 
199 Mlaa. 39. 

N.C.— V. North State Feldspar 
Corp, 193 SE 2. 212 N.C. 24G. 
Ohio.—Waterman v. Wheeler, 5 Ohio 
Supp. 1. 

64 C.J. p 1066 note 41. 

▼erOlcta held void for nnoartalnty 

Verdiet, In suit to quiet title and 
In ejectment, finding that plaintllY 
was owner of described property, fol¬ 
lowed by words "or such part or por¬ 
tion. If any, as you may find from 
the evidence plaintiff is entitled to” 
was void for uncertainty.—Kimbcrlin 
V. Roberts. 107 S.W.2d 24. 341 Mo. 
267. 

PaUuTo to tin m hlanhf for verdict 
affalnet defendant 

Where Jury, in trial of consolidated 
actions, were &iven blank verdict 
forms to fill out in each case, and re¬ 
turned blanks as to finding against 
defendant unsigned, the effect was 
that Jury failed to return a verdict 
and such failure could not be con¬ 
strued as tantamount to a finding in 
favor of defendant.—^Roadruck v. 
Schultz, 77 N.E.2d 874, 333 IlLApp. 
476. 

15. Miss.— Corpus Juris quoted In 
McDougal V. State, 23 So.2d 920,! 
921, 199 Miss. 39. 

64 C.J. p 1067 note 42. 

16. Tex.—Goggan v. Evans, 33 S.W. 
891, 12 Tex.Civ.App. 256. 

64 C.J. p 1067 note 43. 

17. Miss. —Corpus JUrls quoted In 


McDoiu-al V State, 23 So.2d 920, 
921, 199 Mias. 39 
64 C.J p 1007 note 41 

18. Ala,—^Merchant.*?’ Bank & Trust 
Co. V. J. A. Elliott & Son, 80 So. 624. 
16 AlaApp. 620. 

N.H.—Jewett V. Davbs, 6 NH. 618. 

19. Arlz—Bashford v. Kendall. 7 P. 
176, 2 Arlz. 6. 

Minn.—Cohues v. Finholt, 112 N.W. 
12, 101 Mmn 180 

20. MiH.s —Corpus Juris cited lu Me- 1 

Dougal v. Stale, 2.3 So 2d 920, 931. 
199 Miss. 39— Corpus Juris cited in 
Wilson v. State, 19 So.2d 475, 197 
Miss. 17. 

N.C.—Cody v. England. 6 S.E.2d 833, 
216 N.C. 604. 

K.I.—Spofford V. Rhode Island Sub¬ 
urban R. Co., 69 A. 2, 29 R.I. 34. 

21. N.J.—Rossman v. Newbon, 170 A. 
230, 112 NJ.Law 261. 

64 C.J. p 1067 note 49. 

22. Tex.—^Patton v. Grogory, 21 
Tex 613. 

23. Ala.—Roddy v. McGetrick, 49 
Ala. 159. 

24. Mo.—Shannon v. Kansas City 
Light & Power Co., 287 S.W, 1031, 
315 Mo. 1136. 

25. Cal.—Grover v. Morrison, 190 P. 
1078, 47 CaJ.App. 621. 

26. Kv—Hood v. Spitzlbergcr, 46 S. 
W.2d 102, 242 Ky. 291. 

27. U.S.—Snyder v. U. S„ La., 6 S. 
Ct 118, 112 U.S. 216, 28 L.Ed. 697. 

28. Ga.—Mobley v. Belcher, 87 S.E, 
470, 144 Ga. 442. 

64 C.J. p 1067 note 56. 
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29. XT S.—Cervo v. Tsbrandtaen Co., 
C.A.N.Y., 178 F.2d 919. 

30. Ky.—^Wheat’s Adm'r v. Gray, 218 
KW2d 400, 309 Ky. 693, 7 A.L.R. 
2d 1336. 

31. Mo.—United States Water & 
Steam Supply Co. v. .Tacobla, 137 S. 
W 906, 166 Mo.App. 697. 

32. N.J.-Stout V. Hopping, 6 N.J. 
Law 125. 

SC—Mayson v. Sheppard, 46 S.C.L. 
254. 

33. Ill.—Hubbnrd-Zemurray S. S. Co. 
V. Cresclo, 179 Ill.App. 66. 

34. Va —Brewer v. Tarpley, 1 Wash. 
363, I Va. 363. 

36. Tex.—Ratliff v. Fort Worth & 

R. G. Ry. Co., Civ.App., 246 S.W. 
83. 

64 C.J. p 1067 note 61. 

36. Ind.—Orr v. Miller, 98 Ind. 436. 

37. Neb. —Union Pac. R. Co. v. Con¬ 
nolly. 109 N.W. 368, 77 Neb. 264. 

64 C.J. p 1067 note 63. 

38. Conn.—Oneker v. Liggett Drug 
Co.. 197 A. 887, 124 Conn. 83. 

39. Colo.—^Harper v. Blosi, 151 P.2d 
760, 112 Colo. 618. 

Ga.—Fleming v. Collins, 9 S.E. 2d 167, 
190 Go. 210—^Plckron v. Garrett, 35 

S. E.2d 540. 73 Ga.App, 61. 

N.C.—Edwards v. Hood Motor Co., 69 
S.E.2d 650, 235 N.C. 269. 

64 C.J. p 1067 note 45. 

Ysrdiots bold inoonslstent 
(1) In general. 

Cal.—Hallinan v. Prindle, 29 P.2d 202 , 
220 Cal. 46. 



§§ 496-497 TRIAL 

by the jury on one issue is not affected, with respect 
to consistency or inconsistency between verdicts, by 
a verdict reached by the agreement of the parties on 
other issues.“*0 

The inconsistency of verdicts as to several plain¬ 
tiffs or several defendants is discussed infra § 500; 
and inconsistent counts, issues, or causes of action 
are considered infra § 503. 

Description of land. A verdict awarding posses¬ 
sion of land should contain a sufficient description 
of the land so awarded,and a description is 
sufficient if it can be made certain, so that land 
may be identified, as by reference to monuments, 
maps, or other well known manner of location."*^ 

§ 497. -Amount of Recovery in General 

In action* for money Judgment the Jury must find 
the amount due, as well as the right of recovery, and 
must state it with sufficient certainty and definiteness. 

In an action in which a money judgment is 
sought, the jury must,^^ some instances by virtue 
of statutes to that effect,find the amount due as 
well as the right of recovery; and a general verdict 
for either party does not authori 2 e judgment for 


89 C.J.S. 

any amount.*^ Accordingly, in an action in which 
either plaintiff or defendant is entitled to recover 
money from the adverse party, the verdict of the 
jury must assess the amount of recovery;^® and a 
verdict for one of the parties with a finding that 
there was no sum due is contrary to law;'*'^ and 
where the jury returns a verdict for plaintiff but 
assesses the amount of recovery as “none,” although 
the evidence showed beyond dispute that plaintiff 
suffered damages, the trial court may properly re¬ 
fuse to accept the verdict in that form.^® It has 
been said that the better practice requires that the 
amount be stated even in a directed verdict.^® So 
also, a general verdict for plaintiff in an action for 
unliquidated damages,®® or where the verdict might 
be for either one of two sums,®*- will not support a 
judgment for any particular amount. Similarly, a 
verdict for “nominal damages” is insufficient as a 
basis for judgment, and the amount of nominal 
damages must be named.®^ 

The rules as to the certainty and definiteness re¬ 
quired in a verdict discussed supra § 496, apply to 
the finding of the amount due, and a verdict not 
finding such amount with sufficient definiteness to 


N.T.—Grossman v. Trlboro Coach 
Corp.. 41 N.y.S.2d 311, 266 App. 
Dlv. 746. 

(2) In action by former employee 
against corporation for alleg’ed con¬ 
version and breach of contract for 
failure to aaslg^n stock, verdict was 
inconsistent in that on conversion 
count Jury found plaintiff was not 
owner of stock while under wording 
of instruction on breach of contract 
count Jury considered plaintiff was 
owner.—Osborn v. Chandeysson Elec. 
Co.. Mo., 248 S.W.2d 667. 

Tsrdlots held not laoonslstsnt 

(1) In general. 

Colo.—Carlson v. McNeill, 162 P.2d 
326. 114 Colo. 78—'Kinsell v. Stice, 
123 P.2d 397, 109 Colo. 173. 

Ga.—Miller v. Ray, 66 S.E.2d 923, 84 
Ga.App. 251, error transferred 64 
S.E.2d 449, 208 Ga. 27. 

Ill.—Sinlarski v. Hudson, 87 N.E.2d 
137, 338 Ill.App. 137. 

Ind.—^Western & Southern Life Ins. 
Co. V. Lottes, 64 N.B.2d 805, 116 
Ind.App. 569. 

Mass.—^United Elec. Light Co. v. Del- 
iso Const. Co., 62 N.E.2d 663, 316 
Mass. 313—Universal Supply Co. v. 
Hildreth, 192 N.E. 23, 287 Mass. 
638, 94 A.L.R. 1389. 

Tenn.—Southern Bell Tel. & Tel, Co. 
V. Skaggs, 241 S.W.2d 126, 34 Tenn. 
App. 649. 

(2) In action for personal injuries 
and for property damage, verdict al¬ 
lowing compensation for property 
damage but denying recovery for per¬ 


sonal Injuries was not inconsistent.— 
Redmond v. Jones, Ky., 249 S.'W.2d 
636. 

(3) In guest’s action against mo¬ 
torist for Injuries sustained in auto¬ 
mobile accident, a finding could be 
made without inconsistency that In¬ 
juries to guest resulted both from in¬ 
toxication and willful misconduct of 
motorist.—Pennix v. Wlnton. 143 P.2d 
940, 61 Cal.App.2d 761, hearing de¬ 
nied 146 P.2d 661, 61 Cal.App.2d 761. 

(4) Where automobile collision cas¬ 
es were consolidated and jury found 
driver not to be negligent in cases 
wherein he was defendant but found 
driver to have contributed to his own 
injury in case wherein he was the 
plaintiff, verdicts may be reconciled 
under a permissive application of the 
doctrine of proximate cause and apart 
from application of the principles of 
intervening or insulated negligence, 
and were not essentially Inconsistent, 
and court could have set the verdict 
aside as a matter of discretion but 
refusal to accept the verdict as a mat¬ 
ter of law was error.—Edwards v. 
Hood Motor Co., 69 S.E.2d 660, 236 N. 
C. 269. 

40. S.C.—Thomas v. Southern Gro¬ 
cery Stores, 181 S.E. 565, 177 S.C. 
411. 

41. Ark.—Thacker v. Hicks, 224 S.W. 
2d 1. 216 Ark- 898. 

48. Ark.—Thacker v. Hicks, supra. 

43. Mich.—Zielinski v. Harris, 286 
N.W. 664, 289 Mich. 881. 
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Po.—Pecina v. Metropolitan Life Ins. 

Co., Com.Pl., 7 Sch.Reg. 201. 

Tenn.—All v. John Gerber Co., 252 
S.W.2d 138, 36 Tenn.App. 134— 
Board of Mayor and Aldermen of 
Covington v. Moore, 232 S.W.2d 410, 
33 Tenn.App. 661. 

64 C.J. p 1067 note 66. 

Jurors’ oompstsnos to make calcula¬ 
tions 

Jurors are competent under certain 
circumstances to make calculations. 
—Donnell v. Talley, Tex,CIv.App., 104 
S.W.2d 920, error dismissed by agree¬ 
ment. 

44. Or.—Klein v. Miller, 77 P.2d 
1103, 169 Or. 27, 116 A.L.R. 820. 

64 C.J p 1068 note 67. 

46. Or.—Klein v. Miller, supra. 

Tex.—Clendenning v. Mathews, 1 

Tex.A.Civ Cas. § 904, 

40. Ohio —Ridenour v. Lile, 114 N.E. 
2d 166, 93 Ohio App. 435. 

47. Ohio.—Ridenour v. Lile, supra. 

48. Neb.—Ambrozl v. Pry, 62 N.W.2d 
269, 158 Neb. 18. 

49. Okl.—Mitchell v. Fisher, 32 P.2d 
37, 168 Okl, 145. 

50. Ga.—^Washington v. Calhoun, 30 
S E. 434, 103 Ga. 676. 

Ky.—Chesapeake, etc., R. Co. v. Mad¬ 
dox, 42 S.W. 1124, 19 Ky.L. 966. 

51. Miss.—Gilleylen v. Stewart, 16 
So. 496, 72 Miss. 262. 

52. Ga.—Sellers v. Mann, 39 S.E. 11, 
113 Oa. 643. 

N.J.—^Van Houten v. Campbell, 163 
I A. 891. 9 N.J.Mi8C. 214. 
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authorize a judgment to be entered thereon for any 
definite sum is bad and will be set aside.®* How¬ 
ever, strict technical accuracy is not required in the 
statement of the amount and it is sufficient if the 
amount can be ascertained by mere mathematical 
calculation;®® and a verdict is good although the 
amount of recovery is stated merely by reference 
to the amount claimed in the petition, or can be 
ascertained by a reference thereto,®® or by reference 
to the record.®"^ A general verdict as to the amount 
due without setting out the findings of the jury on 
various items of damages is sufficient,®* since the 
jury are not required to state how or by what 
method of calculation they arrived at their verdict.®* 

In actions for the recovery of money, the omis¬ 
sion of the word “dollars”®® or of the dollar mark®^ 
will not vitiate the verdict; nor will a verdict be 
set aside for manifest mistake in the statement of 
the amount recovered, where the amount intended 
to be stated is clear,®* Where words and figures in 


TRIAL § 497 

the verdict conflict as to the amount, the words 
will control®* unless it is clear that the words are 
the result of a clerical error.*® 

Where the amount due is not in issue, a verdict 
generally in favor of either party is sufficient, with¬ 
out assessing damages,®® even under a statute re¬ 
quiring the jury to assess the amount of recovery, 
since such a provision does not apply where the 
amount is not in issue.®* 

Money deposited in court. Where money is ten¬ 
dered and deposited in court, and if the jury find 
that the amount deposited is insufficient, their prop¬ 
er course is to return a verdict for the whole sum 
du€.*7 

Foreign exchange. Where the value of foreign 
currency is involved in the determination of the 
amount of recovery, the verdict must take into con¬ 
sideration the value of the foreign exchange on the 
proper date.®* 


S3. Wash.—Campbell v. Highway 
Const. Oo., 253 P. 457, 142 Wash, 
844. 

64 C.J. p 1068 note 72. 

▼•rOiot held vnAoient 

Notation on verdict, in action on 
theft policy, that sum thereof was 
suro total of principal, interest, stat¬ 
utory penalty, and attorney fees, was 
held presumptive of such fact.— 
Koury V. Home Ins. Co. of New Tork, 
Mo.App., 67 S.W.2d 760. 

Medical ezpoiUMB la alimoiiy stiit 
Verdict for permanent alimony was 
held void for uncertainty in so far 
as requiring defendant to pay total 
cost of operation on, and hospitaliza¬ 
tion of, plaintiff, where petition mere¬ 
ly alleged that It would be necessary 
for plaintiff to undergo operation and 
that she would have to go to hospi¬ 
tal.—Martin V, Martin, 189 S.B. 843, 
183 Ga. 787. 

B 4 , g.c. — Fields V. tAncaster Cotton 
Mills, 68 S.B. 608, 77 B.C. 646, 122 
Am.SR 693. 11 L.ItA.,N.S., 822. 

64 C.J. p 1068 note 73. 

Verdicts held not Invalid as vnoertaln 
or iadalliilts 

Mo.—Szuch V. Bohn, App., 67 S.W.2d 
695. 

N.M.—Olguln v. Thygesen, 148 P.2d 
585, 47 N.M. 377. 

64 C.J. p 1068 note 73 [a]. 

5S. Ind.—^Income Guaranty Co. V. 
Zielinski, 21 N.E.2d 87, 107 Ind. 
App. 248. 

64 C.J. p 1068 note 74. 

Fifty per oent of aanoiuit of olaJtt 
Where petition claimed a specified 
sum for damages to automobile and 
contained itemized statement of 
claim, a verdict awarding plaintiff 
fifty per cent of the amount of his 
claim without expressly specifying 
89 C.J.S.—11 


the amount was not void for uncer¬ 
tainty. and a legal judgment could be 
entered thereon.—^Harrell v. Bowman, 
27 S.B.2d 60, 69 6a.App. 881. 

56. Utah.—Colovos v. Home Life Ins. 
Co. of New York, 28 P.2d 607, 83 
Utah 401. 

64 C.J. p 1068 note 76. 

JUnounts as offsettiag each other 
In suit by insured against his em¬ 
ployer to recover total and permanent 
disability benefits paid to employer 
by insurer under life policy In amount 
in excess of Indebtedness of insured 
to his employer, verdict that debts 
of insured and employer offset each 
other was not so ambiguous that no 
judgment could be entered thereon, 
even though Insured's indebtedness 
to employer could not be demonstrat¬ 
ed to a mathematical certainty.—^Da¬ 
vidson V. Turner, 12 S.E!.2d 808, 191 
Ga. 197. 

57. Minn.—^Donaldson v. Carstensen, 
247 N.W, 622, 188 Minn. 443. 

Utah.—Colovos v. Home Life Ins. Co. 
of New York, 28 P.2d 607, 83 Utah 
401, 

64 C.J. P 1068 note 76. 

68. Ky.—Scobee v. Donahue, 164 8. 
W.2d 947, 291 Ky. 374. 

Apportionment of damages among va¬ 
rious items or elements of damages 
see Infra | 608. 

69. Ky.—Scobee v. Donahue, supra, 
ea Ky—Ray v. Bay, 246 S.W. 287, 

196 Ky. 679. 

64 C.J. p 1069 note 77. 

61. Ky .—Kay v. Ray, supra. 

64 C. J. p 1069 note 78. 
ea. Ga.—^Helnkin v. Barbrey, 40 Ga. 
249. 

Mo.—Stith V. J. J. Newberry Co., 79 
S,W.2d 447, 886 Mo. 467—Pokojskl 
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V. Union Electric Light A Power 
Co., APP., 80 S.W.2d 679. 

63. Ga.—^Southeastern Greyhound 

Lines V. Fisher. 84 S.B.2d 906, 72 
Ga.App. 717. 

64 C.J. p 1069 note 80. 

64. Mo.—Jordan v. St. Joseph Ry.. 
Light, Heat & Power Co., 73 S.W.2d 
206, 336 Mo. 319. 

••Tea" and >*10^000^* 

Verdict, assessing plaintiff’s dam¬ 
ages at "ten (110000) dollars" in ac¬ 
tion to recover 160,000 damages for 
severe and permanent personal inju¬ 
ries, was held not so defective and 
uncertain as not to warrant Judgment 
for 110.000, especially in view of Ju¬ 
rors’ afildavits that they agreed on 
such amount.—Jordan v. St. Joseph 
By., Light, Heat & Power Co., 78 S. 
W.2d 205, 336 Mo. 319. 

65. Ark.—Bell v. Old, 113 S.W. 1023 , 
88 Ark. 99. 

64 C.J. p 1069 note 81. 

"All or aothlag*' sltnatloa 
N.T.—^Picone v. Plcone, 73 N.Y.S.2d 
166, 189 Misc. 84, reversed on other 
grounds 78 N.y.S.2d 372, 273 App. 
Div. 914. 

06. Mo.—Home Trust Co. v. Joseph- 
son. 96 S.W.2d 1148, 839 Mo. 170. 
106 A.L.R. 1083. 

64 C.J. p 1069 note 82. 

67. Me.—Dresser v. Wltherle, 9 Me. 

111 . 

68. N.T.—Panas v. Safyurtlu, 127 N. 
T.S.2d 84. 

Verdlot held, erroaaoas 

A verdict against Estonian bank 
for value in United States currency 
of specified number of Estonian 
crowns on date of deposit thereof in 
such bank for benefit of assignors of 
one obtaining verdict was erroneous. 
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§§ 498-499 TRIAL 


{ 498. —— Interest 

If th* jviy ■llsw lnt*r«tt, the amoiint allowad mutt 
btt stated with certainty or must be definitely ascer¬ 
tainable. 

If the jury allow interest, their finding must not 
be so ambiguous or incomplete as to render the 
amount or rate uncertain.®® A verdict is sufficiently 
definite if it may be rendered certain by mere 
mathematical calculation^® or by reference to the 
pleadings.71 For example, a verdict finding the 
amount on which interest is to be calculated, and 
the date from which, or period for which, it is to 
run, is sufficiently certain,*^® and the computation 
of interest may be made by the court.73 The ver¬ 
dict is insufficient if the date from which interest 
is to be calculated is not fixed, and such time can¬ 
not be determined from the record or undisputed 
cvidence.74 Where there arc no specific allegations 
in the pleadings as to interest fixing a date from 
which interest could be reckoned, a verdict awarding 
a specific sum '"with interest” is not void as un- 
certain,^® and the "with interest” will be construed 
as a recovery of interest from the date of the ver¬ 
dict.^® In a suit on an ex contractu obligation, the 
proper construction of a verdict awarding a cer¬ 
tain sum "with interest” should be that interest is 
awarded from the date the obligation became due.'^'^ 
A verdict which gives interest from judicial de¬ 
mand, which date is shown by the record, is suffi¬ 
ciently certain.'^* 

Where the jury render a verdict fur a certain 
sura "and interest,” although such verdict is de¬ 
fective, it being the duty of the jury to compute the 


interest or give the grounds of computation, plain¬ 
tiff may take judgment for principal alone and 
a verdict, although including interest in the damages 
and thus informal, may be allowed to stand.®® 
Where the verdict for plaintiff includes principal 
and interest, and fails to specify separately the 
amount of each, a new trial should be granted, un¬ 
less plaintiff renounces future interest on the judg- 
ment.®i Where the verdict, in a case in which 
plaintiff is not entitled to interest, shows on its 
face that it is made up in part of interest, it cannot 
be sustained, as to such part, although the total 
amount is less than the jury could have awarded, 
without including any interest.®^ A judgment will 
not be reversed because the judge computed inter¬ 
est, instead of allowing the jury to do it, no objec¬ 
tion having been made at the time.®® 

Separate findings as to interest. According to 
some authority, interest on an unliquidated claim 
should be included in the damages as one gross 
sum, and should not be stated separately,®^ although 
a verdict stating principal, interest, and total 
amount, although irregular in form, has been held 
not to be erroneous.®^ 

§ 499. Designation of Parties 

The designation of the parties in the verdict must 
conform to the pleadings and must be sufficiently defi¬ 
nite to make certain of the persons intended to be desig¬ 
nated; but informality or inaccuracy is not fatal If the 
intention of the Jury is clear. 

The verdict must conform to the pleadings with 
respect to the names and descriptions of the par¬ 
ties,®® and must be sufficiently definite to make ccr- 


in absence of proof of conversion val¬ 
ue of such crowns as of date of com¬ 
mencement of action for amount de¬ 
posited, as conversion should have 
been made at rate prevailing on date 
of trial or judgment.—^Buxhoeveden 
V, Estonian State Bank, 106 N.Y.S.Sd 
287, reversed on other grounds 112 
N.T.S.2d 785, 279 App.Div. 1089. re- 
argument denied 113 N.Y S.2d 773, 280 
App.DW, 806. 

69. Go.—^Bulce v. McCrary, 20 S.B. 
632, 94 Ga. 418. 

64 C.J. p 1069 note 84. 

Statement of interest In general Ver¬ 
dict generally see infra § 507. 

70. U.S.—American Lumber & Mfg. 
Co. v. Atlantic Mill & Lumber Co , 
C.C.A.ra., 290 F. 632. 

64 C.J. p 1069 note 85. 

71. Minn—Trustees of Little Cedar 
Congregation of Adams v. Chicago, 
M, & St. P. Ry. Co.. 187 N.W. 970. 
119 Minn. 181. 

64 C.J. P 1069 note 86. 


78. Iowa—^Wiar v, Wabash R. Co., 
144 N.W. 703, 162 Iowa 702. 

64 C.J. p 1069 note 87. 

73. Tex.—^Buchanan v. Townsend, IG 
S.W. 315. 80 Tex. 634. 

64 C.J, P 1069 note 88. 

74. R I,—I.^shua V. Markham, 44 A. 
804, 21 R.I. 492. 

€4 C.J. p 1069 note 89. 

75. Ga—Cooper v. Bowen, 78 S.E. 
413, 140 Ga. 45. 

76. Ga—Cooper V. Bowen, supra. 

77. Ga.—^Fincher v. Stanley Electric 
Co., 67 S.E. 1033, 134 Ga. 398. 

Ill.—Enckson v. Gregory, 276 Ill.App. 
286. 

Ind.—Hart v. Gulbranson, 187 N.E, 
358, 97 Ind.App. 644. 

78. U.S—^New Orleans, etc., B. Co. 
V. Schneider, La., 60 F. 210, 8 C.C A. 
671. 

La.—Gay v. Ardry, 14 La. 288. 

79. III.—Parker v. Fisher, 39 111. 
164. 

80. Ky.—Young v. Chandler, 13 B. 
Mon. 252. 


81. Ga.—Hubbard v, McRae, 22 S.B. 
714. 95 Ga. 705. 

83. N.Y,—Denlke v. Denike, 29 N.Y. 
S. 320, 8 Mise. 604. affirmed 49 N.E. 
1096, 165 N.Y. 671. 

83. Tenn.—Brady v. Clark, 12 Lea 
323. 

84. Ga.—^Atlantic Coast Lino R. Co. 
V. Henderson Elevator Co., 88 S.E. 
101, 18 Ga.App. 279. 

▼erdiot held suilloleiLt 
Verdict for death for $12,500, with 
interest at seven per cent for three 
years and eight months, “which is 
$3,208, the lot.al amount of which 
is $15,708,” was held sustainable as 
judgment for damages m sum of 
$16,708 —Western & A. R. R. v. Mich¬ 
ael. 172 S.E. 66. 178 Ga. 1, appeal dis¬ 
missed 54 S.Ct. 630. 291 U.S. C49, 78 
L.Ed. 1044, rehearing denied 64 S.Ct. 
660, 291 U.S. 654, 78 L.Ed. 1044. 

85. Ga.—^Atlantic Coast Line R. Co. 
V. Stovall-Pace Co., 118 S.E. 62, 30 
Ga.App. 326. 

86. Ga.—Georgia Motor Sales v. 
Wade, 138 S.B. 797, 87 Ga.App. 24. 
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tain the person or persons against whom it is ren- 
dered.®*^ However, an informality or inaccuracy 
in the naming of parties for or against whom a ver¬ 
dict is rendered is not fatal, if the intention of the 
jury is otherwise sufficiently shown,8® as by refer¬ 
ence to the pleadings,89 the instructions,®^ or the 
record and this is so particularly where the 
mistake in the name or designation of a party is 
clearly a clerical error.92 There being but one 
party plaintiff and one defendant, a finding of the 
amount due plaintiff is sufficient without a finding 
that it is due from defendant,93 but it is not suffi¬ 
cient to find a verdict against a party by name with¬ 
out designating him as a party.9^ 

Since, under the rules of construction, words in 
the plural number may be construed to include the 
singular, and vice versa, unless the contrary plainly 
appears from the context, as discussed infra § 521, 
where there arc several defendants, a general ver- 
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diet for or against defendant, or defendants, with¬ 
out specifying which, the interests of defendants 
being identical, is sufficient as a verdict for or 
against all defendants,®B unless liability can be 
attached to but one,9® or the evidence is insufficient 
to support the verdict as to one.97 Where there 
are several defendants, a general verdict for plain¬ 
tiff is sufficient,®9 separate verdicts not having been 
demanded by defendants,®® or a finding in favor of 
one or more of them not having been directed.^ 

A verdict for “plaintiffs,” there being but one 
plaintiff,2 or for “plaintiff,” there being several 
plaintiffs,® or the same party being plaintiff in two 
capacities,^ is sufficient, if the intention of the 
jury drawn from the whole verdict is plain. More¬ 
over, the same rule applies to a verdict in a joint 
action, for one of two plaintiffs by name,® or where 
both plaintiffs claim in the same right.® However, 
in a proceeding brought by two plaintiffs, a verdict 


Keb.— Corpni Juris elt«d In Abrams 
V. Lange, 63 N.W 2d 781. 783, 158 
Neb. 612. 

87. Neb.— Corpus Juris oitsd in 
Abrams v. Lange, 63 N.W.2d 781, 
783. 158 Neb. 512. 

64 C.J. P 1070 note 3. 

88. Conn—Dwyer v. Redmond, 124 
A. 7, 100 Conn. 393. 

64 C.J. P 1070 note 4. 

89. Idaho.—Trask v. Boise King 
Placers Co., 142 P. 1073, 26 Idaho 
290. 

64 C.J. p 1070 note 4 [a] (2). 

Vardlot for rents 

In vendee's amt against vendor and 
third party aaking, as against ven¬ 
dor, for specific performance and a 
recovery of rents and, as against 
third party, for cancellation of se¬ 
curity deed executed by vendor to 
third party, a verdict for rents In fa¬ 
vor of vendee against "defendant” 
with an allowance for improvements 
In favor of "defendant" was not sub¬ 
ject to attack as failing to specify 
which defendant was intended.— 
Shellnut v. Shellnut, 3 S.EJ2d 900, 188 
Ga. 306. 

90. Ky.—Frazier v. City of Corbin, 

80 S.’W.2d 696, 258 Ky. 682. j 

Verdict stating unount of money 
In action for breach of a builder’s 
contract, insertion by jury of figures 
one hundred seventy dollars after 
words "write your verdict here,” in¬ 
cluded in a written charge submitted 
to jury wherein court Instructed that 
should jury find for the plaintiff they 
should state amount of money which 
would reasonably compensate him 
was held to show that Jury awarded 
plaintiff one hundred seventy dollars 
damages against defendant, as 
against contention that verdict failed 


to designate party In whose favor 
jury found—White v. Wright, Tex. 
Civ.App., 84 S.W.2d 532. 

Designation of parties in. instmotions 
In action for balance of tax assess¬ 
ment against vendor and vendees of 
property wherein vendees filed cross¬ 
petition against vendor. Jury’s verdict 
finding “for defendants” was held not 
uncertain so as to invalidate verdict 
against vendor where considered in 
connection with instruction naming 
vendor and wife as "plaintiffs”} such 
designation, although incorrect, serv¬ 
ing to point out to Jury those meant 
to be included in each designation and 
directing in whose favor it should re¬ 
turn verdict based on issue as to who 
assumed Improvement lien.'—Frazier 
V. City of Corbin. 80 S.W.2d 695. 268 
Ky. 5SS. 

91* Tex.—^William M. Rice Institute 
V. Freeman, Clv.App., 146 S.W. 688. 
64 C.J. p 1070 note 4 [fJ- 

92. Idaho.—Trask v. Boise King 
Placers Co., 142 P. 1075, 26 Idaho 
290. 

64 C.J. P 1070 note 6. 

93. Mo.—Goff V, Hines, 229 S.W. 221, 
207 Mo.App. 420. 

€4 C.J. p 1070 note 6. 

94. Wyo.—Great Western Ins. Co. v. 
Pierce, 1 Wyo. 46. 

95. Ill —Sparberg v. Cohen, 38 N.E. 
2d 993, 313 Ill.App. 143. 

I La —^Hardle v. Allen. App., 60 So.2d 
74. 

I 64 C.J. p 1071 note 8. 

DlahUlty hM«d oa xespoadeat snpsrL 
or 

Va.—Cape Charles Plying Service v. 
Nottingham, 47 S.B.2d 640, 187 Va. 
444. 

96. Mo.—Russell Grain Co. v. Chlca- 
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go Great Western R. Co., 287 S.W. 
195. 208 Mo.App. 486. 

Prior dissnisasl a# to oaa 
Where action against husband and 
wife was dismissed by plaintiff as to 
wife, but counterclaims of both hus¬ 
band and wife remained In the case, 
verdict stating that Jury found In 
favor of the plaintiff and assessed 
plaintiff’s damages in certain amount, 
and that Jury found in favor of plain¬ 
tiff on counterclaims, was not objec¬ 
tionable, on ground that it was In¬ 
sufficient because It failed to name 
the defendant or defendants against 
whom It waa found.—Pleiman v. Be- 
lew, 227 S.W.2d 733, 360 Mo. 219. 

97. Conn.—Loomls v. Perkins, 89 A, 
797, 70 Conn. 444. 

Or—^Wilson v. Investment Co., 166 
P. 249, 80 Or. 233. 

98. Ky.—Murray v. Cowherd, 147 S. 
W. 6, 148 Ky. 691, 40 L.R.A.,N.S., 
617. 

64 C.J. p 1071 note 11. 

pefeadants filing separate answers 
held within mis 

Ky.—Newport Coal Co. v. Ziegler, 74 
S.W.2d 661. 2B5 Ky. 429. 

99. Cal.—WInans v. Christy, 4 Cal. 
70, 60 Am.D. 597. 

1 . Mo.—^Hughey v. Eyssell, 162 S.W. 
434, 167 Mo.App. 563. 

5. III.—McGill V. Rothgeb, 45 Ill.App. 
511. 

3. Tex.—Shannon v. Jones, 13 S.W. 
477, 76 Tex. 141. 

64 C. J. p 1071 note 16. 

4. Tex.—^Texas, etc., R. Co. v. Wat¬ 
kins, Civ.App., 26 S.W. 760, affirmed 
29 S.W, 232, 88 Tex 20. 

6. Tex,—Chicago, R. I. & T. E. CP. V. 
Henderson, Civ App., 79 S.W. 36. 

0. Tex.—Tom v. Sayers, 64 Tex 838. 
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in favor of "plaintiff” is too uncertain to warrant a 
judgment for the principal plaintiff alone.^ 

A general verdict is good as to the parties before 
the court, although one of the parties has not served 
or has not appeared,* or is dead,® or although ren¬ 
dered in the name of a former plaintiff who is 
represented by his heirs and on dismissal or 
disclaimer as to some of the defendants, a general 
verdict for plaintiff is valid as to the remaining par- 
ties,^^ as is such a verdict where there has been a 
substitution of parties plaintiff.^2 However, a ver¬ 
dict for plaintiffs for the entire interest or property 
sued for has been held to be improper where a 
plaintiff who died before the trial remained a party, 
and no new party was made.^3 

Where two actions are joined for purpose of 
trial, a verdict for defendant is a finding against 
both plaintiffs.l^ 

Set-off claimed by part of defendants. Where 
there are three defendants, one of which hies a 
counterclaim, a verdict awarding a recovery to the 
"counterclaimant” will be construed as a recovery 
in favor of the one counterclaimant.^S Where 
there is a suit against three defendants and a claim 
of set-off is filed by two of them, a verdict in favor 
of the defendants generally for a given sum will 
be construed as one in favor of the defendants 
pleading the set-off for the amount of the verdict, 
and in favor of the other defendant generally.^® 

Statutory form. A statute providing that the ver¬ 
dict shall be in the words, "Verdict for the plaintiff,” 
or "Verdict for the defendant,” has been held to be 
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merely directory and accordingly a verdict for 
the “petitioner” is sufficient.^* 

§ 500. -Severance 

NVhether there ehould be one op separate verdlcta in 
caves Involving several parties plaintiff or defendant 
depends on the rule In the Jurisdiction and the circum¬ 
stances of the case; but in general all verdicts In cases 
tried together should be consistent with each other. 

In certain actions against defendants jointly 
ordinarily there must be but one verdict,^® and the 
entry of separate verdicts is error.^O Thus, in a 
trial against two or more defendants jointly liable 
for the same tort, there should be one verdict 
against all the defendants.21 If, under the plead¬ 
ings and proof, the verdict, if any, against defend¬ 
ants must be joint, a verdict against "defendant” 
will be so understood.22 However, the fact that the 
jury wrote separate verdicts as to each of several 
defendants docs not render it unintelligible.^^ 

On the other hand, separate verdicts should gen¬ 
erally be found in cases tried together®^ unless there 
is an order of court consolidating the cases.25 
Where statutes authorize separate verdicts against 
separate defendants, such provisions are procedural 
only,26 and in order to receive several verdicts 
thereunder the substantive law controlling the case 
must be such as to impose several separable and 
different respective liabilities.27 A mere agree¬ 
ment to try two cases together does not authorize 
a single verdict.^S However, a failure to request 
separate verdicts as to each case has been held to 
waive the right to object to a general verdict.29 A 


7. Va.—McClure Grocery Co. v. Wat¬ 
son, 139 S.B. 288, 148 Va. 601. 

8. Colo.—Qulmby v. Boyd, 6 P. 462, 
8 Colo- 194, error dismissed 9 S.Ct, 
147, 128 U.S. 488, 82 L.Bd. 602. 

9. Ga,—Sanders v. Btcherson, 36 Ga. 
404. 

la Tex.—Gaines v. National Exch. 
Bank, 84 Tex. 18. 

11. Neb.—Morrissey v. Schindler, 26 
N.W. 476, 18 Neb. 672. 

64 C.J. P 1071 note 23. 

18. Mo.—Gibson v. Swofford, 97 S.W. 
1007, 122 Mo.App. 126. 

13. Gfiu-—Pox V. Lofton, 195 S.E. 673, 
186 Ga. 456. 

14. Pa.—Parks v. Bishop, 145 A. 718, 
296 Pa. 91. 

16. Ind.—Cleveland, etc,, R. Co. v. 
Rudy, 89 N.B. 961, 173 Ind. 181. 

16. Ga.—Bishop v. Pendley Lumber 
Co., 82 S.E. 237, 141 Ga. 826. 

17. La.—^Rogge v. Caflero, 131 So. 
207, 15 La.App. 565, appeal dis¬ 
missed 134 So. 909, 16 La.App. 566. 

18. La,—Rogge v. Caflero, supra. 


19. Pa,—MacHolme v. Cochenour, 
167 A. 647, 109 Pa.Super. 663. 

80. Pa,—MacHolme v. Cochenour, 
supra. 

In trespass for sxosssLvs distress 

brought against defendants Jointly, 
entry of separate verdicts against 
landlord and officers executing war¬ 
rant was held error.—MacHolme v. 
Cochenour, supra. 

81. Cal.—Sparks v. Berntsen, 121 P. 
2d 497, 19 Cal.2d 308. 

82. Ind.—^Kiuse v. Sparks, 86 NB. 
914, 37 N.B. 1047, 10 Ind App. 444. 

83. Tex.—Lancaster v. Tudor, Civ. 
App., 222 S.W. 990. 

84. Pa.—Slack v. Crozler, 31 Pa.I)ist. 
& Co. 209, 26 North.Co. 150, 

64 C.J. p 1074 note 60. 

Plaintiff’s right as to third party de¬ 
fendant 

Where plaintiff has no right of ac¬ 
tion against additional defendant, hut 
Is entitled to recover from original 
1 defendant and original defendant la 
entitled to recover from additional 
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defendant, separate verdicts should 
be rendered accordingly, but where 
plaintiff also has right of action 
against additional defendant, verdict 
for plaintiff may be rendered against 
such defendant.—Boose! v. Agricul¬ 
tural Ins. Co., 180 A. 21, 118 Pa.Su¬ 
per. 400. 

85. Ga.—Cheek v. Tripp, 106 S.E. 
247, 25 Ga.App. 800. 

86. Mias.—Gillespie v. Olive Branch 
Building & Lumber Co., 164 So. 42, 
174 Miss. 154. 

27. Mias.—Gillespie v. Olive Branch 
Building & Lumber Co., supra— 
Mississippi Cent. R. Co. v. Roberts, 
160 So. 604, 173 Miss. 487, appeal 
dismissed 66 S.Ct. 107, 296 U.S. 536, 
80 L.Ed. 38. 

88. Ga.—Pipkin v. Garrett, 162 S.E. 
645, 44 Ga.App. 616. 

29. Kan.—Bee-Hive Mercantile Co. 
V. Insurance Co. of North America, 
140 P. 864, 92 Kan. 341—Manhat¬ 
tan Wholesale Grocery Co. v. West¬ 
chester Fire Ina. Co., 140 P. 863, 92 
Kan. 386. 
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jury should not be called on to render two verdicts, 
as to separate defendants, at different times in the 
same case.^O In the technical procedure of the 
early common law it was an established principle 
that a joint verdict must stand or fall in its en- 
tirety.^t 

In general, where there are several distinct caus¬ 
es of action tried together, inconsistent and irrecon¬ 
cilable verdicts are fatally defective and should 
normally be set aside,32 although it has also been 
held that where cases are consolidated for trial 
there is no rule that the jury must return con¬ 
sistent verdicts,33 and that it does not follow that 
because two separate and distinct causes of action 
are tried by the same jury that the findings in one 
cause are binding on the jury in the other cause of 
action, if the facts are in dispute.34 Where several 
actions are tried together, verdicts awarding re¬ 
covery to some parties on one theory and to other 
parties on another theory are not fatally incon¬ 
sistent,35 even where all the plaintiffs seek recovery 
for injuries arising from the same act of defend¬ 
ant, where there is evidence to sustain each ver¬ 
dict.^® However, where several causes of action are 
identical and are defended on the same ground, 
verdicts for plaintiff on one cause of action and 
for defendant on others are inconsistent and can¬ 
not stand.37 Where two actions joined are of such 
a nature that recovery can be had in only one of 
such actions, verdicts in favor of plaintiff and 
against defendants in both actions are incon- 
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sistent.3* With respect to concurrent negligence 
plaintiff may be awarded verdicts against both 
defendants.39 Where defendants’ liability is joint 
and several the verdicts may find one or more of 
the defendants liable and may exonerate others.'*^ 
Where there are two plaintiffs claiming in joint 
right, the jury cannot find in favor of one and 
against the other,^i unless the defense, such as 
the statute of limitations, is personal to one of 
the plaintiffs but a verdict is not void as incon¬ 
sistent which awards substantial damages to two 
plaintiffs but under the same facts denies recovery 
to a third plaintiff who is entitled at most only to 

nominal damages.‘‘3 

The validity of an inconsistent or illogical ver¬ 
dict generally is discussed supra § 496; and in¬ 
consistent counts, issues, or causes of action are 
discussed infra § 503, 

Resident and nonresident defendants. In an ac¬ 
tion against a resident and a nonresident, it has 
been held that the jury cannot return a verdict 
against the nonresident defendant unless they also 
find against the resident defendant but under the 
proper evidence they may return a verdict against 
the resident defendant alone without returning a 
verdict against the nonresident defendant.'*^ 

Failure to find as to some defendants. Where de¬ 
fendants are severally liable, a verdict against one, 
or some, not taking into account others is good,^^ 
except in so far as the rule may be affected by stat¬ 
utory provision to the contrary,^*^ under which a 


30. Ill.—Lehigh Valley Transp, Co, 
V, Post Sugar Co., 128 lll.App. 600, 
affirmed 81 NE 819, 228 Ill. 121. 

31. Me,—Plante v, Canadian Nat. 
Rys . 23 A.2d 814, 138 Me. 216. 

32. N.J,—Brendel v. Public Service 
Elec. & Gas Co.. 101 A.2d 66, 28 N. 
J.Super. 600—Rich v. Central Elec¬ 
trotype Foundry Corp., 3 A.2d 584, 
121 N.J.Law 481. 

N.Y,—Thorsen v, Metzgar, 105 N.Y, 
S.2d 947, 278 App Div. 421. 

Pa.—Qressel v. Polish-American 

Ass’n, 86 Pa-Dist. & Co. 85. 

33. Ark.—Brown v. Parker, 233 S.W. 
2d 64, 65. 217 Ark. 700. 

“If such separate cases were being 
tried separately, by difCorent juries, 
there would be no assurance of con¬ 
sistency in the verdicts, and no great¬ 
er assurance of consistency is insist¬ 
ed upon when one Jury tries both cas¬ 
es together."—Brown v. Parker, su¬ 
pra. 

34. Ark.—^Leech v. Missouri Pac. R. 
Co., 71 S.W.2d 467, 189 Ark. 161. 

35. D.C. —Navarro v. Mayo, 164 F.2d 
313, 81 U.SJlpp.D.C. 34. 


Actions by car owner and by jiassen. 
ger 

D.C.—Navarro v. Mayo, supra. 

36. Tenn.—^Nashville, C. & St. L. Ey. 
V. White, 15 S.W. 2d 1, 168 Tenn. 
407. 

64 C.J. p 1074 note 63. 

37. Kan.—^Whltacre v. State Bank of 
Keats. 34 P.2d 669, 140 Kan. 106. 

38. Ill.—Inter Ins. Exchange of Chi¬ 
cago Motor Club V. Andersen, 73 
N.E2d 12. 331 IIl.App. 250. 

Verdicts held inconsistent 
In insurer’s action against Insured 
for breach of subrogation contract 
and against alleged tort-feasor for 
damage to Insured's automobile, ver¬ 
dict against insured for fraud In 
breaching contract with insurer by 
giving alleged tort-feasor a general 
release and verdict against alleged 
tort-feasor for property damage were 
inconsistent.—winter Ins. Exchange of 
Chicago Motor Club v. Andersen, su¬ 
pra, I 

39. Mo,—Christiansen v. St. Louis i 

Public Service Co.. 62 S,W.2d 828, 
333 Mo. 408. I 


4M). U.S,—^U. S. ex rel. Marcus v. 
Hess, D.C.Pa, 41 P.Supp. 197, re¬ 
versed on other grounds, C.C.A., 127 
F.2d 233, reversed on other grounds 
63 S.Ct. 379, 317 U-S. 637, 87 L.Ed. 
443, rehearing denied 63 S.Ct. 766, 
318 U.S. 799, 87 L.Ed. 1163. 

41. La.—Bailey & Wells v. Hickman, 
12 La 415. 

I 64 C.J. p 1072 note 31. 

42. Ga.—Settle v. Alison, 8 Ga. 201, 
62 Am.D. 393. 

43. N.J.—Brendel v. Public Service 
Elec. & Gas Co., 101 A.2d 56, 28 N. 
J.Super. 500. 

64 C.J. p 1072 note 34, 

44. Ga—Minor v. Fincher, 58 S.E.2d 
389, 206 Ga 721. 

45. Ga—Minor v. Fincher, supra. 

46. Neb.—^Abrams v. Lange, 63 N.W. 
2d 781, 168 Neb. 512. 

64 C.J. p 1072 note 36, 

47. Mo.—Conway v. Kansas City 
Public Service Co., 125 S.W.2d 936, 
234 Mo.App, 696, certiorari quashed 
State ex rel. Kansas City Publio 
Service Co. v. Shain, 134 S.W.2d 68, 
846 Ho. 643 —Newdlger v. Kansas 
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verdict that fails to dispose of all the parties is 
fatally defective.'^^ In some jurisdictions silence 
as to one defendant is held to raise a necessary 
implication of a finding in favor of, and is suffi¬ 
cient to, support a judgment as to the defendant 
not named,particularly where the relationships 
of defendants to plaintiff are different,^® where the 
defendant as to whom there is no finding in the 
verdict was not served,or where the answers of 
the jury to special interrogatories show that such 
defendant was not liable.^^ According to other au¬ 
thority, a verdict against one of the defendants 
and silence as to the other is not a verdict in favor 
of the Iatter,53 but is a failure of the jury to find 
on all the issues,®^ unless the instructions to the 


jury show a meaning to the contrary;®® and it has 
been held to be proper for the court to send the 
jury back to the jury room to reconsider their 
verdict.®® A verdict in favor of one defendant, 
but silent as to a codefendant, is not defective when 
the plaintiff is entitled to a judgment by default 
against the codefendant.®’^ 

Joint contract. In actions on a joint contract 
there cannot be a verdict in favor of one and 
against other defendants,®® unless on a plea of the 
statute of limitations,®9 infancy,®® or bankruptcy;®^ 
and a separate verdict against each defendant in 
such a case is bad.®2 Thus, where the liability of 
a principal is the measure of the liability of his 


City, App., 106 S.W.2d 51, affirmed 
114 S.W.2d 1047, 342 Mo. 252— 
Spanfflcr-Bowers v. Benton, 83 S 
■W,2d 170, 229 Mo.App. 919. 

64 C.J. p 1072 note 37. 

49. Mo.—Newdiger v. Kansas City, 
App., 106 S.W.2d 51, affirmed 114 S. 
W.2d 1047, 342 Mo. 252. 

4i9. Ga.—Pickron v. Garrett, 36 S.B. 

2d 640, 73 Ga.App. 61. 

Ind.—Pittman-Rice Coal Co. v. Han¬ 
sen, 72 N.E.2d 364, 117 Ind.App. 608 
—Inter State Motor Freight Sys¬ 
tem V. Henry, 38 N.E.2d 909, 111 
Ind.App. 179—^Holbrook v. Nolan, 
10 N.E.2d 744, 105 Ind.App. 76. 
Ky.—Tinsley’s Adm'r v. Slate, 251 S. 
•W.2d 883. 

N,Y.—Hosinger & Bode v. Eleven 
Franklin Place, 49 N,Y.S.2d 338, 268 
App.Div, 197, affirmed 62 N.B.2d 
233, 294 N.T. 790. 

Ohio.—Bryant v. Schrage, 60 N.E.2d 
801, 76 Ohio App 62—Strassner v. 
D’Atrl, 184 N.E. 256, 44 Ohio App. 
36. 

Wash.—Bickelhaupt v. Inland Motor 
Freight, 71 P.2d 403, 191 Wash. 
467. 

64 C.J. p 1072 note 38. 

60. Tex —Taylor v. Houston, etc., R. 
Co., Civ.App., 80 S.W. 260—Mis¬ 
souri Pac. R. Co. V. Kingsbury, Civ. 
App., 25 S.W. 322. 

61. Ga—Thomas v. Clarkson, 54 S, 
E. 77, 125 Ga. 72, 6 L.RA.,N.S.. 668. 

N.Y.—Sternberger v. Bernhoimer, 24 
N.E. 311, 121 N.Y. 194. 

B2. Ill. — Cleveland, etc., R. Co. v. 

Eggrnann, 71 Ill.App. 42. 

Kan.—Lawson v. Robinson, 76 P. 1012, 
68 Kan. 737. 

63. Arlz.—Rosenzweig & Sons v. 

Jones, 72 P.2d 417, 60 Arlz. 302. 
Cal.—State Rubbish Collectors As.s’n 
V. Siliznoff, 240 P.2d 282, 38 Cal.2d 
330—Brokaw v. Black-Foxe Mili¬ 
tary Institute, 231 P.2d 816, 37 Cal. 
2d 274—Irelan-Yuba Gold Quartz 
Min. Co. V. Pacvflc Gas & Elec. Co., 
116 P.2d 611, 18 Cal.2d 667—Fen- 
nessey v. Pacific Gas & Elec. Co., 


76 P.2d 104, 10 Cal.2d 638—^Broome 
V. Kern Valley Packing Co., 44 P.2d 
430, 6 Cal.App 2d 266—Keller v. 

Smith, 19 P.2d 641. 180 Cal.App. 
128. 

64 C.J. p 1072 note 42. 
rindliLg as to piuitlve damages 

Fact that, in action against em¬ 
ployee, his corporate employer, and 
corporation’s vicfe-presldent and gen¬ 
eral manager, for Injuries received 
by plaintiff In altercation allegedly 
occurring in course of employee’s 
employment by the other defendant, 
award of punitive damages, made as 
to the others, was not made against 
employee did not necessarily result In 
an implied finding that employee’s 
acts were without malice.—Browand 
V. Scott Lumber Co., Cal.App., 269 P. 
2d 891. 

64. Cal.—Irelan-Yuba Gold Quartz 
Min. Co. V. Pacific Gas & Elec. Co., 
116 P.2d 611, 18 Cal.2d 667—Broome 
V. Kern Valley Packing Co., 44 P.2d 
430, 6 Cal.App.2d 266—Lloyd v. 

Boulevard Express, 249 P. 837, 79 
Cal.App. 406. 

Nob—Abrams v. Lange, 63 N.W.2d 
781, 158 Neb. 612. 

Setting aside of Judgment not re¬ 
quited 

(1) Where recovery was sought 
against both principal and agent for 
Injuries sustained because of negli¬ 
gent operation of automobile by 
agent, and verdict was only against 
principal, verdict against principal 
■was not required to be set aside on 
ground that Jury exonerated agent 
and that principal’s liability was re¬ 
quired to rest on doctrine of respon¬ 
deat superior, since verdict was tan¬ 
tamount to no verdict with respect to 
agent.—Brokaw v. Black-Foxe Mili¬ 
tary Institute, 231 P.2d 816, 37 Cal.2d 
274. 

(2) A Judgment against an associa¬ 
tion was not required to be set aside 
because the verdict was silent as to 
the agent of the association who was 
allegedly the principal tort-feasor, 
where there was nothing to indicate 
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that the Jury’s failure to find with 
•respect to the agent was intended as 
a verdict in his favor and the pro¬ 
ceedings indicated that its failure to 
do so was due to inadvertence.—State 
Rubbish Collectors Ass'n v. Siliznoff, 
240 P.2d 282, 38 Cal.2d 330. 

Verdict held not eilent am to parties 
In reciprocal negligence actions by 
parties to automobile collision, ver¬ 
dict that evidence was insufllcient to 
place blame of accident on either 
party, and that, therefore, jury would 
not render verdict for any party, was 
sufficient as verdict that neither party 
had sustained his burden of proof, 
and thus decided all issues In case, 
and was not silent as to one, or all 
of defendants, or issues.—Brand v. 
Norris, 263 P.2d 466, 121 Cal.App.2d 
367. 

56. Cal.—Brokaw v. Black-Foxe Mil¬ 
itary Institute, 231 P.2d 816, 37 
Cal.2d 274. 

PorticTilar liurtiaotionB held not to 
affect verdict 

Cal—Irelan-Yuba Gold Quartz Min. 
Co. V. Pacific Ga.s & Elec. Co., IIC 
P.2d 611, 18 Cal 2d 657. 

56. Ind —Federal Union Surety Co. 
V. Schlos.ser, 114 N.E. 875, 116 N.E. 
759, 66 Ind App. 199. 

Pa.—Borteck v. Philadelphia Rapid 
Transit Co., 131 A. 856, 285 Pa. 320. 

57. Ky.—Green v. May, 147 S.W. 428, 
148 Ky. 783. 

58. Ga—Bond v. Harrison, 176 S.E. 
374, 179 Ga. 490—Pricks v. Rome 
Mercantile Co., 176 S.E. 807, 49 Ga. 
App. 431. 

Pa.—Smith V. Mudrey, Com-Pl., 6 Sch. 
Reg. 391. 

64 C.J. p 1072 note 46. 

69. Ala.—Ivey v. Gamble, 7 Port. 
646. 

60. Me.—Cutts V. Gordon, 13 Me. 
474, 29 Am D. 520. 

Pa.—Dilworth v. Hirst, 1 Phila. 206. 

61. Pa.—Dilworth v. Hirst, supra. 

I Vt —Miner v. Downer, 20 Vt. 461. 

! 62. Pa.—^Day v. Brawley, 1 Pa. 429. 
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surety as discussed in Principal and Surety § 92, a 
verdict, in an action against the principal and his 
surety, against the surety only operates to dis¬ 
charge both the principal and the surety.®^ 

Several plaintiffs claiming in tort. It has been 
held that where two plaintiffs claim damages in 
tort, a finding of no cause of action as to one docs 
not necessarily make a verdict in favor of the other 
inconsistent;®'* but the rule may be otherwise in 
certain circumstances,®® and a verdict in favor of 
a plaintiff whose right is derived from the other 
plaintiff, and a verdict against such other plaintiff, 
arc inconsistent verdicts and should be set aside.®® 

Consistency of verdicts cw to joint tort-feasors. 


In actions for tort, the jury may find in favor of 
one and against other defendants;®*^ and in the 
absence of inconsistency between the verdicts the 
exoneration of one defendant does not excuse, re¬ 
lease, or exonerate the other defendants.®® Thus, 
in such actions it is error for the court to refuse to 
submit a form of verdict in favor of one defendant 
and against another;®® but, where not requested 
to do so, a failure to submit separate forms of ver¬ 
dicts as to each individual defendant is not neces¬ 
sarily misleading.'^® According to some authority 
a verdict placing liability on one defendant which 
is inconsistent, under the facts of the case, with a 
finding of no liability on the part of the other de¬ 
fendant is improper and will be set aside,while 


G3. Ga—Pricks v J. R Watkins Co., 
76 SB 2d 618, 88 Ga.App. 276, re¬ 
versed on other grounds J. R. Wat¬ 
kins Co. V. Fricka, 78 R.K 2d 2, 210 
Ga. 83. opinion conformed to 79 
SE2d 686. 89 GaApp. 329—Fricka 
V. Rome Mercantile Co., 175 S.E 
807, 49 GaApp, 431. 

64. Idaho.—^Baldwin v. Ewing, 204 P, 
2d 430, 69 Idaho 176. 

Ill —Menken v. Baltimore & O R. Co., 
95 N.E2d 130, 342 Ill.App. 1. 
N.J—Salmon v. Tuthtll, 157 A. 848, 
10 N.J.Miac. 96. 

N.T—Massar v. Bell, 16 N T.S 2d 727, 
258 App Div. 924, reargument denied 
17 N.yS.2d 1000, 258 App.Piv. 966. 
Tenn —Texas Co v Ingram, 64 S.W. 

2a 208, 16 Tenn App. 267. 

Tree xnedloal service* 

Verdict for Infant In action for in¬ 
juries wa.s not incons?istent with ver¬ 
dict for defendants on claim for med¬ 
ical expenses by infant’s father, 
where the father was a physician and 
might not have had to pay attending 
physician under ethics of medical 
profession.—Rich v. Central Electro¬ 
type Foundry Corp., 3 A.2d 584, 121 N. 
J.Law 481. 

65. N.y.—Leonard v. Home Owners 
Loan Corp., 60 N.T.S.2d 78, 270 App. 
Div. 363, 786, 867, aillrmed 76 N.E. 
2d 261, 297 N.T. 103. 

66. N.T.—Keith v. Appelberg, 77 N. 
T.S.2d 349. 

Recovery of loss from Injury to wife 
or <diild 

An award to a husband or parent 
for medical expenses and loss of con¬ 
sortium or services resulting from In¬ 
juries to his wife or child is incon¬ 
sistent with a verdict for defendant 
with respect to the claim of the wife 
or child for such injuries, 

N.H.—Galley v. Boston & Maine B. R., 
33 A,2d 227, 92 N.H. 455. 

N.T.—Reilly v. Shapmar Realty Cor¬ 
poration, 46 N.T.S.2d 356. 2C7 APP. 
Dlv. 198—^Zittrer v. Pitkin I>oug- 
lass Corp., 29 N.T.S 2d 210. 

Pa,—Tacabonls v. Gilvickas, 101 A. 
2d 690, 376 Pa. 247—Slack v. Crozi- 


er, 31 PaDist. & Co 209, 26 North 
Co. 150—Riser v. Union Paving Co.. 
Com PI.. 36 Del.Co. 19. affirmed 74 
A.2d 629, 167 Pa Super. 62—Mahon 
V. Kempter, Com.Pl., 47 Lack Jur. 
63. 

67. U.S.—Hamilton v. Thurber, L.C 
Minn., 66 F.Supp. 826. reversed on 
other ground.s, C.C.A., 151 F.2d 
389. 

Cal.-—Pease v. San Diego Unified 
School Dlst., 128 P.2(l 621, 64 Cal. 
App.2d 20. 

Fla.—Dr. P. Phillips & Sons v. Kil¬ 
gore, 12 So.2d 466, 162 Fla. 678— 
Home Ins. Co. of New York v. 
Handley, 162 So. '616, 120 Fla. 226. 
Ga—Hawkins v. Benton Rapid Kxp., 
62 S.E.2d 612, 82 Ga.App. 819— 
Joyce v. City of Dalton, 36 S.E.2d 
104, 73 Ga.App. 209. 

Ill,—Lasko v. Meier, 67 N.E.2d 162, 
394 III. 71-^Pearlman v. W. O, King 
Lumber Co., 23 N.E.2d 826, 302 Ill. 
App. 190. 

Ky.—^Wilburn v. Simons, 196 S.W.2(i 
356, 302 Ky. 762. 

Me.—Candage v, Belanger, 67 A.2d 
145, 143 Me. 166—Plante v. Canadi¬ 
an Nat. Rys., 23 A.2d 814, 138 Me. 
215. 

Miss,—^White's Lumber & Supply Co. 
V. Collins, 192 So. 312, 186 Miss 
659. 

Mo—Hardwick v. Kansas City Gas 
Co., 195 S.W.2d 604, 365 Mo. 100. 
166 A.L.R. .556—Stith v. J. J New¬ 
berry Co, 79 S.W 2d 447, 336 Mo. 
467—McCamley v. Union Electric 
Light & Power Co., App.. 86 S.W.2d 
200 

Mont.—Bowman v. Lewis, 102 P.2d 
1, 110 Mont. 435. 

N.J—Louis Kamm, Inc., v. Flink, 175 
A. 62, 113 N.J.Law 682. 99 A.L. 
R. 1. 

N.M.—Miranda v. Halama-Enderstein 
Co., 18 F.2d 1019, 37 N.M. 87. 
N.Y.—Reed v. Cook. 103 N.Y.S.2d 539 
Okl.—Kurn v. Manley, 163 P.2d 623. 
194 Okl. 674. 

Pa.—McBurney v. Wilt, 60 Pa.Dist. 

& Co. 645, 96 Pittab.Leg.J. 413. 

S.C.—Chapman-Storm Lumber Corp. 
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V. Minnesota-South Carolina Land 
& Timber Co., 190 S.E. 117, 183 S. 
C. 31. 

Tenn.—William White & Co. v. Lich- 
ter, 64 S.W.2d 642, 16 Tenn.App. 
375. 

Utah,—Erickson v. Walgreen Drug 
Co. 232 P.2d 210, 31 A.L.R.2d 177. 
"Wash.—Fletcher v. Sunel, 143 r.2d 
638, 19 Wash,2d 596. 

64 C.J. p 1073 note 61. 

BiamlRsal or direction of verdict a* 
to some defendants 
If plaintiff sues more than one 
joint tort-feasor in the .same action, 
he may, after a favorable verdict 
against all, dismiss the action as 
to one and take judgment against the 
others alone; and court may direct 
a verdict In favor of one tort-feasor 
and let the case against the other 
go to the Jury, which may thereupon 
return a verdict against the other 
tort-feasor.—Chmielewskl v. Marich, 
110 N.E.2d 247, 2 I11.2d 668. 

68. Ala.—City of Birmingham v. 
Wood. 197 So. 886, 240 Ala. 138— 

I Great Atlantic & Pacific Tea Co. v. 

Traylor, 196 So, 724, 239 Ala. 497— 

! iTudentlal Ins. Co. of America v. 

Zeidler, 171 So. 634, 233 Ala. 328, 
Cal.—Timbrell v. Suburban Ho.spltal, 
47 P.2d 737, 4 Cal.2d 68—Walte- 
math V. Western States Realty Co., 

I 60 r.2d 451, 9 Cal.App.2d 683. 

Ga.—Adams v. Webb, 32 S.E.2d 922, 
72 Ga.App. 66, 

Tnd.—Town of Argos v. Harley, 49 N. 

E.2d 662. 114 Ind.App. 290. 

N.T.—Sapara v. A. La Sala & Bros., 
44 N.Y.S.2d 274. 266 App.Div. 972. 
Tex.—City of Waco v, Criswell, Civ. 
App., 141 S.W.2d 1046. 

69. Ind.—Lower v. Franks, 14 N.E. 
885, 17 N.E. 630, 115 Ind. 334. 

70. Iowa.—Shelberg v. Jones, 151 N. 

W. 1066, 170 Iowa 19. 

71. Conn.—Fabrizi v. Golub, 65 A.2d 
626, 134 Conn. 89. 

Ill.—Stefan v. Elgin, J. & E. R. Co., 
120 N.E.2d 62, 2 Ill.App.2d 800. 

N.T.—Thorsen v. Metzgar, 106 N.T. 
S.2d 947, 278 App.Div. 421—Chap- 
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dscwhcrc the exemption of one defendant from lia¬ 
bility by a verdict in favor of another is said to be 
limited to the cases in which the doctrine of re¬ 
spondeat superior applies but in any event, where 
one joint tort-feasor is the sole agency through 
which the tort is committed, a verdict in favor of 
that tort-feasor will discharge all others whose lia¬ 
bility derives therefrom.73 However, in some in¬ 
stances it has been held that, even though the ver¬ 
dict is inconsistent in that one defendant is found 
liable and another not, that is no reason for depriv¬ 
ing plaintiff of whatever relief he actually was 
awarded and this rule has been applied even 
in the case of liability based on the doctrine of 
respondeat superior.'^S In an action for negligence 
against several defendants, if the allegations and 
evidence relate wholly to the negligence of a third 


person not sued, who was at the time acting for 
all the defendants jointly, and no direct act on the 
part of either of the defendants is shown, a verdict 
for one defendant and against others is inconsist¬ 
ent.'^® A verdict in favor of some of the defend¬ 
ants and against the others, based on conflicting 
evidence, which is the same as to all defendants, 
cannot be permitted to stand."^^ 

§ 501. Responsiveness to Issues and Evidence 

It Is a well-settled rule that the verdict must respond 
to the Issues as raised by the pleadings and the whole 
evidence, and must dispose of all disputed issues In the 
case. 

With respect to responsiveness, it is a well-set¬ 
tled rule that the verdict must respond to the is¬ 
sues,*^® as raised by the pleadings'^® as well as to 


man v. Long Island DaJly Press 
Pub. Co.. 11 N.Y.S.2d 683. 266 App. 
Dlv. 1073. 

64 C.J. p 1073 note 64. 

Verdlote held laoonsistsAt 
N.T.—^Pomplllo V. McGeory, 129 N.Y. 
S.2d 18, 283 App.Dlv. 826—Becker v. 
Slingerland. 126 K.Y.S.2d 426. 282 
App.Dlv. 1106. 

Pa.—^Nelson v. Duguesne Light Co., 
12 A.2d 299, 338 Pa. 37, 128 A.L.K. 
1267. 

Terdiots held not laoonsletent 
Ind.—^Lee Bros. v. Jones, 64 N.B.2d 
108, 114 lnd.App. 688. 

N.Y.—Perry v. American Bible Soc.. 

90 N.Y.S.2d 684, 276 App.Div. 914, 
amrmed 96 N.E.2d 64, 301 N.Y. 703 
—Kaplan v. City of New York, 66 
N.Y.S.2d 924, 269 App.Dlv. 856— 
Reynolds v, Patrick, 97 N.y.S.2d 
126, 198 Mlsc. 201—Lax v. Ajax 
Transp. Co., 86 N.Y.S.2d 217, 

72. Ga,—Southern Ry. Co. v. Gar¬ 
land, 47 SE.2d 93. 76 Ga.App. 729. 

Kan.—Rogers v, City of CoKeyvllle, 
147 P. 816, 95 Kan. 171. 

73. Ky.—Graefenhan v. Rakestraw, 
130 S.W.2d 66, 279 Ky. 228. 

Md.—Barone v. Winebrenner, 66 A.2d 
695, 189 Md. 142. 

Mo.—^Blasinay v. Albert Wenzllck 
Real Estate Co., 138 S.W.2d 721, 236 
Mo.App. 526. j 

Pa.—Kopka v. Bell Tel. Co. of Pa.,, 

91 A.2d 232, 371 Pa. 444. I 

S.C.—Chapman-Storm Lumber Corp. 

v. Minnesota-South Carolina Land 
& Timber Co., 190 S.E. 117, 183 S.C, 
31—National Bank of Honea Path 
v. Thomas J. Barrett, Jr. & Co., 174 
S.E. 681, 173 S.C. 1. 

Vo.—Virginia State Pair Ass'n v. 

Burton. 28 aE.2d 716. 182 Va. 866. 
Effect of verdict against master only 
see Master and Servant g 619 h. 
Exemption of one joint wrongdoer as 
exoneration of other see Torts | 39. 


74. Ill.—^Welter v. Bowman Dairy 
Co., 47 N.E.2d 739, 318 Ill.App. 306. 
Verdict as to scire facias defe&da&t 
A plaintiff, after he had establish¬ 
ed the merits of his case against 
original defendant, should not be de¬ 
prived of his judgment against orig¬ 
inal defendant because verdict obtain¬ 
ed by original defendant against ad¬ 
ditional scire facias defendants was 
inconsistent and was a nullity be¬ 
cause scire facias was not issued 
within the time allowed by court 
rule.—Timlin v. City of Scranton, 12 
A.2d 601, 139 ra.Super. 608. 

78. Miss.—Gulf ReSning Co. v. My- 
rick, 71 So.Sd 217. 

76. Neb.—^Torsha v. Nebraska Mo¬ 
line Plow Co., 143 N.W. 453, 94 Neb. 
612. 

77. N.Y.—Caperna v. Wllllams-Bau- 
er Corp., 63 N.r.S.2d 296, 184 Misc. 
192. 

64 C,J. p 1073 note 67. 

78. TJ.S.—^U. S. V. Certain Lands In 
Town of Highlands, D.C.N.y., 47 
F.Supp. 934. 

Ala.—Millican v. Mints, 68 So.2d 702, 
260 Ala. 22 —^Penney v. State, 165 
So. 676, 229 Ala. 36—^Ramer v. 
Fletcher, 29 Ala. 470—Weems v. 
State. 139 So. 671, 24 Ala.App. 690. 
Ga.—Patterson v. Fountain, 4 S.E.2d 
38, 188 Ga. 473. 

Ill.— Corpus Juris cited in Anderson 
v. Krancic. 66 N.E.2a 316, 318, 328 
IlLApp. 364. 

Mo,—McMonlgal v. North Kansas 
City Development Co., 129 S.W.2d 
76. 233 MO.APP. 1040. 

N.C.—Cody V. England, 5 S.E.2d 838, 
216 N.C. 604. 

N.Y.—^Beebe v. Central Plaza Hall, 

I 100 N.Y.S.2d 24, 277 App.Dlv. 366. 

J Ohio.—Waterman v. Wheeler, 6 Ohio 

I Supp. 1. 

Okl.—Shomblln v. Shamblin, 241 P.2d 
I 941, 206 Okl. 133. 

I 64 G.J. p 1074 note 66. | 

168 


Verdicts held responsive as to is¬ 
sues 

Ky.—Baugh v. Williams’ Adm'r. 94 
S.W.2d 330, 264 Ky. 167. 

Md.—Coulter v. Western Theological 
Seminary, 29 Md. €9. 

Mo.—Cochran v. Jefferson County 
Lumber Co., App., 132 S.W.2d 32. 

64 C.J. p 1074 note 65 [a]. 

Verdicts held not responsive as to 
issues 

Cal.—Meincke v. Oakland Garage, 79 
P.2d 91, 11 Cal.2d 256. 

Mich.—White v. Huffmaster, 32 N.W. 

2d 447, 321 Mich. 225. 

[Mo.—^National Cash Register Co. v. 
Kay, 93 S.W.2d 260, 230 Mo App. 
1046. 

I 64 C.J. p 1074 note 65 [b]. 

I 79 . U.S.—U. S. V. Certain Lands in 
Town of Highlands, D.C.N.Y., 47 
I F.Supp. 934. 

Ga,—Patterson v. Fountain, 4 S.E.2d 
1 38, 188 Ga. 473. 

Iowa.—Slesseger v, Puth, 248 N.W. 
3'52, 216 Iowa 916. 

Mo.—^Albrecht v. Piper, App., 164 S. 

W.2d 106 —^National Cash Register 
i Co. V. Kay, 93 S.W.2d 260, 230 Mo. 
App. 1046. 

, N.J.—Gunther v. Morey Larue Laun- 
I dry Co., 29 A.2d 713, 129 N.J.Law 
I 346. affirmed 33 A.2d 893, 130 N.J. 
j Law 557. 

I Ohio.—Eklebeiry v. Sanford, 67 N.E. 

2d 270. 73 Ohio App. 571. 

(Tenn.—^Redding v. Bai*ker, 230 S.W. 

2d 202, 33 Tenn.App. 132. 

Tex.—Coats v. Stewart, Clv.App., 136 
S.W.2d 1026—^Karr v. Cockerham. 
Clv.App., 71 S.W.2d 906, error dis¬ 
missed. 

W.Va,—^Lawson v. West Virginia 
Newspaper Pub. Co., 29 S.E.2d 3, 
126 W.Va. 470. 

64 C.J. p 1076 note 66. 

Verdiot held ia eeoordanoe with 
pleadings 

Ga.—Wayne v. Bagby, 178 6.E. 731, 
180 Ga. 299. 



89 C.J.S. 


TRIAL § 501 


such issues as may be established by the whole®® 
evidence.®! Thus the verdict must dispose of all 
the disputed issues in the case.®® However, it is 
not necessary that the verdict be in the words of 
the issue,®® or technically embrace all the issues,®^ 
and it is sufficient if in sense or legal effect it sub¬ 
stantially responds to the pleadings and covers the 
issues.®^ Thus, it cannot be objected to a verdict 
that it is too broad if every essential matter put in 
issue is concluded by it;®® nor is it an objection that 
it contains surplusage.®"^ Under some statutes, if 
the verdict is not responsive to the issues submitted 
to the jury, the court may call their attention there¬ 
to and send them back for further deliberation.®® 
The jury need not find on an issue as to which 
there is no evidence®® or which is established by 


uncontroverted evidence;®® or dispose of matters 
not within the issues made by the pleadings,®! or 
find on issues which have been removed from the 
controversy by the admissions of the parties.®^ So 
also, a verdict which does not determine the issue 
in accordance with the undisputed contention of 
either party,®® or which contradicts facts admitted 
by the pleadings,®^ or is contrary to the undisputed 
evidence,®® or improperly considers an issue which 
has been withdrawn,®® is erroneous. A verdict 
which finds that a party is entitled to something 
which is not claimed in the pleadings is not re¬ 
sponsive to the issues.®'^ A verdict based on, or 
pursuant to evidence tending to support, a different 
theory from that presented in the pleadings can¬ 
not stand.®® However, it has been held that rea- 


Ky.—Howard v. Rlsnor, 174 S.W.2d 
404, 295 Ky. 320. 

64 C.J. p 1076 note 66 [b]. 

Support by amended declaration 
Mich.—King v. Herfurth, 11 N.W.2d 
198. 306 Mich. 444. 

Sufllolenoy of pleadings 

When verdict is tendered by jury, 
Question of sufficiency of pleadings to 
support verdict Is presented to trial 
court.—Haberly v. Farmers’ Mut. Fire 
Relief Ass’n, 294 P. 694, 136 Or. 32. 

80. Ala.—Southern Ry. Co. v. Gantt, 
98 So. 192, 210 Ala. 383. 

Old.—Hart Grocery Co. v. Hunt, 62 P. 
2d 66, 17'5 Okl. 32—Sturm v. Amer¬ 
ican Bank & Tru.st Co. of Ardmore, 
44 P.2d 974, 172 Okl. 294. 

81. U.S.—U. S, V. Certain Lands In 
Town of Highlands, D.C.N.Y., 47 F, 
Supp. 934. 

Ala.—Milllcan v. Mintz, 68 So.2d 702, 
260 Ala. 22. 

Colo.—^Harrison Const. Co. v, Nlssen, 
199 P.2d 886, 119 Colo. 42. 

Ga.—Southern Stages v. Brown, 46 
S.E.2d 766. 76 Ga.App. 694. 

Iowa.—Smith v. Standard Oil Co., 266 
N.W. 674, 218 Iowa 709. 

N.H.—Gellnas v, J. J. Newberry Co., 
8 A.2d 763. 90 N.H. 312. 

N.J.—Panko v. Flintkote Co., 80 A. 
2d 302, 7 N.J. 65. 

Or.—Callander v. Brown, 178 P.2d 
922, 181 Or. 279. 

Pa.—Haney v. Bobish, 33 A.2d 268, 
163 Pa.Super. 191—^Martin v. Pru¬ 
dential Ins. Co. of America, Com, 
PI., 33 Luz.Leg.Reg. 267. 

S.C.—Mishoc v. Atlantic Coast Line 
R. Co., 197 S.E. 97, 186 S.C. 402. 

64 C.J. p 1076 note 68—9 C.J. p 125 
note 38. 

Terdiot beld supported by proof 

Ky.—Howard v. Rlsnor, 174 S.W.2d 
404, 296 Ky. 320. 

Mich.—^King v. Herfurth, 11 N.W. 2d 
198, 306 Mich. 444. 

Support for all charges 
Mo.—Carlisle v, Tilghmon, 159 S.W. 
2d 663. 


Legal evidence properly before Jury 

N.J.—Palestronl v. Jacobs, 77 A.2d 
183, 10 N.J.Super. 266. 

82. Mo.—^Newdlger v. Kansas Citv. 
App., 106 S.W.2d 61, affirmed 114 
S.W.2d 1047, 342 Mo. 262. 

Tex.—Southern Pine Lumber Co. v. 
Whiteman, Civ.App., 104 S.W.2d 
63'5, error dismissed. 

Consolidated cases 

W.Va—Vaughan v. Oates, 37 S.E.2d 
479, 128 W.Va. 664. 

83. III.—Illinois Cent. R. Co. v. 
Reardon, 41 N.E. 871, 157 Ill. 872. 

64 C.J. p 1075 note 73. 

84. La.—^Anderson v. Dinn, 17 La. 
168, 

85. Mo—McMonigal v. North Kan¬ 
sas City Development Co., 129 S.W. 

I 2d 75, 233 Mo.App. 1040. 

64 C.J. p 1076 note 75. 

86. Ala.—McRae v. Colclough, 2 Ala. 
74. 

87. Ala.—Lassiter v. Thompson, 6 

So. 33, 85 Ala. 223. I 

64 C.J. p 1076 note 77. 

88. Tex,—Ft. Worth, etc., R. Co. v. ] 
Mackney, 18 S.W. 949, 83 Tex. 410. 

89. Mo.—Gillespie v. Terminal R. 
Ass’n of St. Louis, App., 204 S.W. 
2d 698. 

64 C.J. p 1076 note 69. 

90. Mont.—Consolidated Gold & Sap¬ 
phire Mining Co, v. Struthers, 111 
P. 162, 41 Mont. 66'5. 

91. Ga.—price v. Bell, 15 S.E. 810, 
88 Ga. 740. 

64 C.J. p 1076 note 71. 

92. Mont,—Consolidated Gold & Sap¬ 
phire Mining Co. v. Struthers, 111 
P. 162, 41 Mont. 666. 

93. Fla-—Goodno v. South Florida 
Farms Co., 116 So. 23. 95 Fla. 90. 

94 ^ S.C.—Lorick & Lowrance v. Ju¬ 
lius H. Walker & Co.. 160 S.E. 789, 
163 S.C. 309. 

64 C.J. p 1076 note 79. 
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95. Ga.—Savannah River Lumber Co. 

V. Strickland, 121 S.E. 696, 81 Ga. 
App. 704. 

96. Ill,—Compass Sales Corp. v. Na¬ 
tional Mineral Co., 63 N.E.2d 819. 
321 IlI.App. 522, error dismissed 
'67 N.E.2d 888, 388 III 281. 

Quantum meruit 

Where plaintiff originally submit¬ 
ted an additional Issue seeking re¬ 
covery on a quantum meruit, which 
Issue was subsequently withdrawn, 
and defendant, though denying ex¬ 
istence of a contract, admitted that 
1 plaintiff hod performed some serv¬ 
ices, a verdict for plaintiff for less 
1 than amount sought indicated that 
jury improperly considered issue 
seeking recovery on a quantum mer¬ 
uit.—Compass Sales Corp. v. Nation¬ 
al Mineral Co., supra. 

97. Mo.—Lanowah Inv. Co. v. John 
Hancock Mut. Life Ins. Co., 162 S. 

W. 2d 307, 236 Mo.App. 1062. 

N.C.—Featherstone v. Glenn, 35 S.E. 

2d 243, 225 N.C. 404, 

W.Va.—Cline v. Evans, 81 S.E.2d «81, 
127 W.Va. 113. 

64 C.J. p 1076 note 81. 

Verdict beld not violative of rnls 
Where amount of verdict indicated 
jury had accepted plaintiff’s conten¬ 
tion as to amount due on notes after 
giving defendant credit for amount 
due him from plaintiff on other notes, 
verdict did not show on its face that 
It was based on written memorandum 
signed by the parties showing bal¬ 
ance due plaintiff instead of on the 
notes.—Koenig v. Hubbard, 163 P.2d 
636, 196 Okl. 149. 

98. Ill.—Oorpmi Jtiria cited in An¬ 
derson V. Krancic, 66 N.E.2d 316, 
318, 328 in.App. 864. 

Kan.—Uhl v. Phillips Petroleum Co„ 
190 P.2d 849, 164 Kan. 401. 

Tex.—Coffleld v. Sorrells, Civ.App., 
188 S.W.2d 223, affirmed 187 S.W.3d 
980. 144 Tex. 31. 

64 C.J. p 1076 note 82. 
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sonable inferences drawn from the evidence are 
proper bases for a verdict.^® The same rules will 
be applied in equitable as in legal actions to deter¬ 
mine the sufficiency of the verdict.^ 

Absence of proof of cause of action. A verdict 
for defendant is required when the cause of ac¬ 
tion laid is not proved, since a verdict founded on 
any other evidence is not responsive to the issues 
raised by the pleadings.^ 

Issue misunderstood. A verdict will be set aside 
when it is apparent from its form that the jury 
misapprehended the issue.3 

Absence of issue. The verdict of a jury without 
a legal issue to try is a nullity.^ 

Amount of recovery. The amount of recovery 
awarded by the verdict must be responsive to, and 
in conformity with, the issues as presented by the 
pleadings and evidence.^ A verdict which is not 
the result of a compromise is responsive to the is¬ 
sues, although it does not find an amount due cither 
in accordance with the claims of plaintiff or de¬ 
fendant.® Where the issue of punitive damages is 
not submitted to the jury, only actual damages are 
recoverable.'^ The mere fact that the verdict in 
an action for false representations inducing a sales 


contract equalled the price paid does not, as a mat¬ 
ter of law, show that the jury ignored all other 
items concerned in the case.* In an action by a 
partnership where the parties are not claiming as 
individuals, an award in the verdict in both ca¬ 
pacities is erroneous.^ A verdict for the reasonable 
value of services rendered is unauthorized under 
pleadings and proof of services under an express 
contract and where a cause of action is based 
on an express contract, and the answer simply 
denies the making of any contract, an award for a 
sum other than the sum provided for in the ex¬ 
press contract alleged will be not responsive to the 
issues.^l Where several items of damages are 
alleged, a verdict specifying the damages to which 
plaintiff is entitled has been held to be a verdict in 
favor of defendant on the other items alleged.^2 
disparity between the amounts allowed for various 
items of damage claimed will not render the verdict 
improper unless it indicates perversity on the part 
of the jury.^* 

Counterclaim or set-off. A verdict failing to dis¬ 
pose of cross pleas,or a counterclaim,!® or plea 
of reconvention,!® or a cross complaint!*^ is fatally 
defective as not disposing of the issues, at least 
where there is nothing to show that such omission 


Cause of death 

N.Y,—Morgan v. Indemnity Ins, Co. 
of North America, 88 N.Y.S.2d 835, 
195 Misc, 53, reversed on other 
grounds 93 N.Y.S,2d 16, 276 App. 
l^lv. 123, rever.sed on other grounds 
99 N.E.2d 228, 302 N.Y. 435, mo¬ 
tion donlod 100 N.E 2d 192, 302 N.Y. 
940. 

Theory held not necessarily different 

Statement of Jury’s foreman, when 
Jury rendered a general verdict for 
plaintiff, that defendant was negli¬ 
gent In not having proper supervi¬ 
sion at revolving door in which plain¬ 
tiff was injured, did not show that 
Jury arrived at its verdict on an er¬ 
roneous theory, since defect in brak¬ 
ing device of door might create such 
a hazard that reasonable care would 
call for supervision of traffic through 
door until defect was remedied.— 
Raga V. S. S. Kresge Co., 84 N.y.S.2d 
776, 274 App.Dlv. 966. 

99. Conn.—Cad well v. Watson, 60 
A.2d 168, 134 Conn. 640. 

Xnfsce&oes held reasonable 

Plaintiffs’ claims of proof that de¬ 
fendant's taxicab driver was primari¬ 
ly engaged in defendant’s business in 
pushing a stalled automobile and had 
created an unusual hazard while so 
engaged, were justifiable under the 
evidence in personal injury action, 
even though both defendant and tax¬ 
icab driver testified that defendant 


had forbidden driver to use the taxi¬ 
cab to push automobiles,—Cad well v. 
Watson, supra, 

1. Tex.—^Wells v. Barnett, 7 Tex. 
584. 

2. Ga—Garrett v. Louisville & N. 
n. Co, 72 S.E2d 650. 86 GaApp. 
80C—Llvsey v. Georgia Ry. & Elec¬ 
tric Co., 91 S.E, 1074, 19 Ga.App. 
G87. 

3. N.Y.—Eastern Rolling Mills Co. 
V. Hercules Steel Corporation, 197 
N.Y.S. 628. 

4. W.Va.—Jenkins v. Spitler, 199 S. 
E. 368. 120 W.Va. 514. 

64 C.J. p 10T5 note 86. 

6. Okl.—Riedt v. Winters Drug Co., 
128 r2d 1008, 191 Okl. 264. 
yerdicts held proper 
Mo.—Salmons v. Dun & Bradstreet, 
162 S.W.2d 246, 349 Mo. 498, 141 
A.L.R. 674—McMonigal v. North 
Kansas City Development Co., 129 

S.W.2d 75, 233 Mo.App. 1040. 

Tenn.—Third Nat. Bank v. American 
Equitable Ins. Co. of New York, 
178 S.W.2d 915, 27 TenmApp. 249. 

6. Mo.—Peppas v. H. Ehrlich & Sons 
Mfg. Co., 71 S.W.2d 821, 228 Mo. 
App. 556. 

64 C.J. p 1075 note 88. 

Arriving at verdict by chance, com¬ 
promise, or taking of average see 
supra 8 472. 


Verdict held not contrary to plead. 
IngB 

Cal.—Casaretto v. DeLucchi, 174 P.2d 
328. 76 Cal.App.2d 800. 

7. Miss—Gulf, M. & N. R. Co. v. 
Graham, 117 So. 881, 163 Miss. 72. 

8. Conn—Kornblau v. McDermant, 
98 A. 687, 90 Conn. 624. 

9. Kan.—McGarr v. E. V. Schnoor 
Cigar Co.. 266 P. 73, 125 Kan. 760. 

10. N.Y.—Keldner v. Schendler Real¬ 
ty Co.. 220 N.Y.S. 405, 220 App.Div. 
17. 

11. Mo.—Bigham v. Schneider, App., 
157 S.W.2d 647. 

12. Ala.—Simonetti v. Carlton, 82 So. 
653, 17 Ala App. 106. 

13. Wis.—Rent v. Jonet, 252 N.W. 
290. 213 Wis. 635. 

Awards held not to Indicate perver. 
Bity 

Wis.—Bent v. Jonet, supra. 

14. Tex—Pt. Worth Belt Ry. Co. v. 
Perryman, Clv.App., 158 S.W. 1181. 

64 C.J. p 1076 note 94. 

15. Conn—Greco ▼. Keenan, 161 A. 
100, 115 Conn. 704. 

64 C.J. p 1076 note 96. 

16. Tex.—Knox City Milling Co. v. 
Farmers’ State Bank of Knox City, 
Clv.App., 141 S.W. 184. 

17. Tex.—Browne v. Fechner, Civ, 
App., 169 S.W. 461. 

64 C.J. p 1076 note 97. 
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was intentional rather than inadvertent.^ ^ Where 
no set-off is pleaded a verdict in favor of defend¬ 
ant for a certain sum cannot stand.i^ Where the 
verdict is a finding “neither for the plaintiff nor the 
defendant/’ it has been held sufficiently to pass on 
the issues in the primary suit and on the counter- 
claim.20 

Conformity to instructions. A verdict may be 
sufficiently responsive to, and may dispose of, the 
issues under the law and the facts of the case al¬ 
though it does not follow the instructions given by 
the court.2l Where an instruction directs a verdict 
for either party on a hypothesized statement of 
facts, the jury must find all the facts hypothesized 
to exist before finding a verdict thereunder .22 

§ 502. Several Counts or Issues 

A general verdict on two or more issues Is good 
where it appears that all issues are determined by the 
verdict, but not otherwise; and where separate issues are 
set up by separate causes of action or by separate pleas 
all such issues should be disposed of by the verdict. 

A general verdict on two or more issues is good 
where the finding necessarily shows that the sub¬ 
ject matter of all the issues was determined by the 
verdict and where several issues are left to the 
jury, if one found by them necessarily negatives 
others which they have failed to find, the judgment 
will stand.24 A verdict capable of a construction 
in which it may be understood as comprehending 
all the issues is good.25 \ statute providing that a 
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general verdict, although it may not in terms answer 
every issue joined, is nevertheless held to embrace 
every issue, unless exception is taken at the term 
at which the verdict is rendered, is not limited to 
the effect of a general verdict on two or more 
counts,26 but includes a general verdict on every 
issue joined whether the issue is joined by plea to 
the declaration, or by replication to an affirmative 
plea and joinder of issue thereon, or otherwise.27 

Separate counts. A general verdict is not objec¬ 
tionable, where the petition, although containing two 
or more counts, states substantially only one cause 
of action,28 or where the several counts relate to 
the same transaction,29 or where plaintiff might 
have included all that the petition sets up in one 
count instead of two,29 and a recovery on either 
count would bar a suit on the other count.21 Where 
there are two counts in a declaration, and evidence 
given on both and a general charge by the court on 
the facts applying to each count, a general verdict 
on both counts is not erroneous .22 Where a verdict 
for plaintiff states the items on which the jury 
found, defendant is not prejudiced by the failure of 
the jury to specify in the verdict the counts on 
which the verdict was based.23 Where the jury 
finds for plaintiff on both of two independent para¬ 
graphs of the complaint, the judgment will not be 
reversed for error in the finding on the second 
paragraph if that on the first paragraph is proper, 
and the paragraph is sufficient to support the re- 

covcry.24 


18 . Tex.-—Browne v. Fechner, Civ. 
App., 159 S.W. 461. 

Verdict held not unanthorlced 
Ga.-—Cauthorn Motor Co. v. Wheeler, 
176 S.E 683, 49 Ga.App. 582. 
Verdict held to dUipose of counter- 
claim 

Mo.—Ragsdale v. Toung, App., 215 
S.W,2d 514. 

19. Pa.—Glass v. Blair, 4 Pa. 196— 
Ranslng v. Bender, 3 Lanc.L.Rev. 
193. 

20 . Ky.—Fritz v. Roberts, 94 S.W.2d 
1016, 264 Ky. 418. 

21 . Mo.—Commercial Nat. Bank of 
Kansas City, Kan. v. White, 264 S, 
W.2d 605. 

22 . Ala.—Tennessee Coal, Iron & R. 
Co. V. Barker, 60 So. 486, '6 Ala.App, 
413. 

23 . Go.—Owen v. Anderson, 186 S.E. 
864, 64 Ga.App. 63. 

Mich.—Hazard v. Great Central 
Transport Corporation, 258 N.W. 
210, 270 Mich. 60. 

N.T.—O’Hara v. Derschug, 272 N.Y. 
S. 189, 241 App.Div. 613. 


Va.—Northern Va Power Co. v. Bai¬ 
ley, 73 SE.2d 425, 194 Va, 464. 

64 C.J. p 1076 note 1. 

24. Tex.—Levy v. Dunken Realty 
Co.. Clv.App., 178 S.W. 984, 179 S. 
W. 679. 

64 C.J. p 1076 note 2. 

25. Mas.s.—Porter v. Rummery, 10 
Mass. 64. 

26. Tenn.—Summers v. Bond-Chad- 
well Co.. 145 S.W.2d 7, 24 Tenn.App. 
367. 

27. Tenn.—Summers v. Bond-Chad- 
well Co., supra. 

28 . Mo.—Rossen v. Rice, 87 S.W.2d 
213, 230 Mo.App. 109. 

N.M,—^Armijo v. National Surety 
Corp„ 268 P.2d 339. 

Okl.—Magnolia Petroleum Co. v. Nor- 
vell, 240 P.2d 80, 20'5 Okl. 646. 

64 C.J. p 1076 note 4 . 

Identical counts 

Ga.—Rowland v. Elkin, 69 S.E.2d 388, 
85 Ga.App. 301. 

Counts held to state separate causes 
of action 

Mich.—Swift V. Applebone. 23 Mich. 
252. 

3 C.J. p 113 note 13 [a]. 
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29. WLs.—Cooper v. Chicago & N. W. 
Ry. Co., 145 N.W. 203, 165 Wis. 614. 

64 C.J. p 1076 note 6. 

Separata verdicts held not required 
Ala —U. S. Fidelity & Guaranty Co. 
V. Miller, 179 So. 239, 235 Ala. 840 
—Bridwell v. Brotherhood of Rail¬ 
road Trainmen, 160 So. 338, 227 Ala- 
443. 

Mas.s.—John A. Frye Shoe Co. v. Wil¬ 
liams, 46 N.E.2d 1, 312 Mass. 666. 

30. Mo.—Leu V. St. Louis Transit 
Co., 86 S.W. 137, 110 Mo.App. 468— 
Taylor v. Springfield, 61 Mo.App. 
263. 

31. Mo.—Silcox V. McKinney, 64 Mo. 
App. 330—Akers v. Ray County 
Sav. Bank, 63 Mo.App. 316. 

32. N.C.—Morehead v. Brown, 61 N. 
C. 367. 

W.Va.—Humphrey v. Virginian Ry. 
Co., 64 S.E.2d 204, 132 W.Va, 260. 

33. Cal.— Corpus juris cited la 
Oakes v. Baker, 192 P,2d 460, 461, 
86 Cal .App. 2d 168, 

Ill.—Donk Bros. Coal, etc., Co. v. 
Stroetter, 82 N.B. 260, 229 Ill. 134. 

34. Ind.—Baltimore, etc., R. Co. v. 
Roberts, 67 N.E. 630, 161 Ind. 1. 
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Distinct causes of action. (Jenerally, where the 
petition or complaint sets up several different and 
distinct causes of action, the jury should find a 
separate verdict as to each cause,35 or designate 
the cause of action on which the verdict is ren¬ 
dered,36 at least where they are pleaded in the al- 
ternative.37 However, the rule is not universal 
and it is held that a general verdict by the jury 
without stating on which of several causes of ac¬ 
tion the verdict was rendered is not reversible er- 
ror,3* particularly a verdict in damages substantial¬ 
ly responsive to all the issues,^o or where at the 
trial all the counts but the one found on were 
ignored,or withdrawn from the consideration of 
the jury by instruction,^2 or where the jury were in¬ 
structed that they must find for plaintiff as to the 
existence of each cause of action before any dam¬ 
ages could be assessed thereon,^3 or where the ex¬ 
tent of defendant’s liability under each of several 
counts in the petition is undisputed, if he is liable 
at all,^^ or when the causes of action were stated 
in a single count.^^ jf ^ general verdict for one 
party virtually answers and negatives all the is¬ 
sues, it is sufficient.^® jt been held that a 

general verdict, in the absence of a showing to the 
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contrary, may be applied to all causes of action,^ 
and may be sustained if one of such causes is tried 
without error,^3 although it has been held to the 
contrary by other authorities that there must be no 
error as to any of the causes.^® 

Verdict for and against plaintiff on separate 
counts. A verdict may be for defendant on one 
count and for plaintiff on other counts and 
where the jury specify the counts on which a find¬ 
ing for plaintiff is based it is in effect a finding for 
defendant on all other counts.®^ However, such 
implied finding is not a finding against the truth 
of the facts alleged so as to invalidate a verdict 
based on many of the same facts under another 
count.®2 A party can have but one recovery where 
all counts relate to the same transaction;®3 con¬ 
sequently a verdict for plaintiff on one of the 
counts and a denial of recovery on the others based 
on the same transaction is not error.®^ 

Receipt of separate verdicts. If a special verdict 
on each issue is desired it should be demanded.®® 
It is not error for the court to receive sqwate 
verdicts on separate counts;®® and a statute au¬ 
thorizing the joining of separate causes of action 
in one action carries with it, without an express 


38. Ky. —Gorpui JurUi cited in 

LfOng’s Ex'rs v. Blschoff, 127 S.W. 
2d 861, 856, 277 Ky. 842. 

Mo.—State v. Dulle, 46 Mo. 269— 
Howard v. Clark, 43 Mo. 344—Ros- 
sen V. Rice, 87 S.W.2d 213. 230 Mo. 
App. 109. 

N.Y.—^Brown v. Great Atlantic & Pa- 
ciflc Tea Co., S9 N.T.S.2d 24 7, 275 
App.Dlv. 304. 

Okl.—Shamblln v. Shamblin, 241 P.2d 
941, 206 Okl. 133—Magnolia Petro¬ 
leum Co. V. Norvell, 240 P.2d 80, 205 
Okl. 646—Bunch v. Perkins, 180 P. 
2d 664. 198 Okl. 617—Davon Oil Co. 
v. Steele, 98 P.2d 618. 186 Okl. 380. 

Pa.—Fisher v. Diehl, 40 A.2d 912, 166 
Pa.Super. 476. 

64 C.J. p 1077 note 11. 

Fartioular claim* held leparate oao*. 
e* of aotloa 

Colo.—Staten v. Famularo, 253 P. 
1066. 81 Colo. 121. 

N.Y.—-Slater v. State, 82 N.r.S.2d 313, 
102 Misc. 826, appeal dismi8Red 93 
N,Y.S.2d 712. 276 App.Dlv. 824. 

38. Conn.—Freedman v. New York, 
N. H. & H. R. Co., 71 A. 901, 81 
Conn. 601, 16 Ann.Cas. 464, 

37. Ohio.—^Womack v. Hollon, App., 
102 N.E.2d 26. 

36. Arl*.—American Surety Co. of 
New York v. Hatch, 206 P. 1075, 24 
Ariz. 66. 

84 C.J. p 1077 note 13. 

ZMaovetlonarT with trial judge 

Requiring, or refusing to require, 

Jury to return separate general ver- 


I diets, is within trial judge’s dlscre- 
; tlon.—Breslln v. Blair, 60 S.W.2d 337, 
249 Ky. 178. 

I 39. Ga—Atlantic Coast Line R. Co 
I v. Singletary, 66 S.E.2d 827, 80 Ga. 
1 App. 297. 

64 C.J. p 1077 note 14. 

I Disoretiou of court 
I Where complaint pleaded six caus¬ 
es of action, trial court might have 
I submitted case to jury for a sepa¬ 
rate verdict on each cause of action 
' but was not required to do so.—Sun¬ 
set on Co. V. Vertner, 208 P.2d 906, 
34 Wash.2d 268. 

40. Va-—Hansbrough v. Neal, 27 S. 
E. 693, 94 Va. 722. 

64 C.J, p 1077 note 16. 

41. Mo —Dougherty v. St. Louis, 
etc., R. Co , 62 Mo. 654. 

64 C.J. p 1077 note IG. 

42. Mo.—Mitchell v. St. Louis, etc., 

R. Co., 92 S.W. 111, 116 Mo.App. 81. 

43. Wis.—Pflstcr v. Milwaukee Free 
Press Co, 121 N.W. 938, 139 Wis. 
627. 

44. Okl.—Midland Valley R. Co. v. 
Hardesty, 134 P. 400, 38 Okl. -669. 

45. Mo.—Slack v, Whitney, App,, 231 

S. W. 1060. 

46. Okl.—Shamblin v. Shamblin, 241 
P.2d 941, 206 Okl. 133. 

47. N.J.—Harper, etc., Co. v. Moun¬ 
tain Water Co„ 66 A, 297, 65 N.J. 
Eq. 479. 


Pa.—Connecticut General Life Ins. 
Co. V. McMurdy, 89 Pa. 363. 

48. Ohio.—Knlsely v. Community 
Traction Co.. 180 N.E. 664, 126 Ohio 
St. 131—Remix v. Slsler, 166 N.E. 
240, 24 Ohio App. 162. 

49. Colo.—Staten v, Famularo, 263 
P. 1066, 81 Colo. 121. 

Ill.—Pittsburgh, C., C. & St. L. Ry. 
Co. V. Gage. 121 N.E. 682, 286 Ill. 
213. 

50. Ark.—Hanger v. Dodge, 24 Ark. 
205. 

Iowa.—Miller v. Brown, 42 N.W. 661, 
Count in tort and oount In contract 
Mass.—Higgins v. Gilchrist Co., 17 
N.E.2d 160, 301 Mass. 386. 

51. Ala.—Central of Georgia Ry, Co. 
V. Corbitt, 118 So. 766. 218 Ala 410. 

64 C.J, p 1077 note 25. 

52. Mo.—Moore v. St. Joseph & G. 
I. Ry. Co.. 186 S.W. 1035, 268 Mo. 
31, affirmed 37 S.Ct 278, 243 U.S. 
311, bl L.Ed. 741. 

63. Mo.—Third Nat. Bank of St. 
Louis V. St. Charles Savings Bank, 
149 S.W. 495. 244 Mo. 654. 

54. Mo.—Third Nat Bank of St. 
Louis V. St. Charles Savings Bank, 
supra. 

55. Me. — McMullen V. Corkum, 64 
A.2d 763, 143 Me. 47. 

64 C.J. p 1078 note 29. 

56. Mo.—Lynch v. Western Union 
Telegraph Co., 18 S.W.2d 535, 224 
Mo.App. '60. 
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provision or rule of court, authority for the court 
to direct that separate verdicts be returned.^’? 

Valid and invalid verdicts in consolidated cases. 
Where several cases are consolidated for trial sim¬ 
ply as a time-saving device to preclude a series of 
separate trials based on the same general facts, 
even though certain verdicts are incomplete or 
improper, that fact alone will not vitiate the 

others.^® 

Single or separate pleas. A general verdict is 
an answer to all the counts of a declaration where 
the general issue was pleaded to all but a verdict 
on the general issue only is erroneous where the 
general issue and special pleas are pleaded.®® 
Where defendant interposes several pleas to a 
single count, or to several counts founded on the 
same transaction, a general verdict for plaintiff is 
a finding against defendant on all the issues and is 
sufficient.®^ A special verdict for plaintiff on one 
of such issues, ignoring the others, is bad,®2 unless 
it is a necessary conclusion from the record that the 
jury considered all the issues and found them 
against defendant.®^ Under some statutes a ver¬ 
dict in defendant’s favor should show on which of 
the several pleas it was rendered;®^ and under such 
a statute it has been held that plaintiff may invoke 
this requirement at any time before the verdict has 
been finally received and the jury dispersed.®® A 
requirement that a verdict for a defendant who 
relies on separate defenses state on which of the 
defenses it is based docs not apply if the defenses 
are admissible under mere denials, but it is ap¬ 
plicable if the defenses are or should be specially 
pleaded.®® 


Pleas in bar and in abatement. Where there are 
pleas in abatement and in bar, a general verdict 
is sufficient if the finding is in favor of the same 
party as to both sets of pleas otherwise the 
verdict should be a special finding separately as 
to each.®* When a case is tried on both a plea in 
abatement and a plea in bar, the jury, in the 
event of finding for defendant, should indicate the 
issue on which they found,®® although it has been 
held that where the issues are tried together a gen¬ 
eral finding for plaintiff is to be construed as a 
finding against all the pleas."^® 

Plea of venue. The jury should be required to 
make a separate finding on a plea of venueJ^ 

§ 503. -Defective, Immaterial, or Incon¬ 

sistent Counts or Issues 

It Is frequently, although not untvereaHy, held that 
where a general verdict is given on several counts the 
verdict will be sustained If any one or more of the 
counts are good. Whether a general verdict on Incon¬ 
sistent counts or defenses or immaterial counts will be 
sustained depends on the circumstances of the particular 
case. 

In some jurisdictions in the absence of statute a 
general verdict cannot be sustained where there 
are two counts in the petition stating separate 
causes of action, one good and one bad, and the 
court has erroneously submitted the had count 
as well as the good one to the consideration of the 
jury, *^2 particularly where the erroneous counts 
have been submitted to the jury over protest by 
demurrer,*^2 unless the evidence adduced at the trial 
is applicable only to the good counts,'^^ although 
where there is but one cause of action stated in 


‘57. Mich.—Lewis v. Bricker, 209 N. 

W. 832, 235 Mich. 656, 

68. N.J,—Paolercio v. Wrlgrht, 67 A. 

2d 168, 2 N.J. 412. 

JLiieat of regnlred ntuuber of Jnxorf 

Where bus passenger injured in 
■collision between bus and automobile 
sued the bus company, Its driver, and 
the motorist charging each defend¬ 
ant individually with negligence, 
charging the company and Its driver 
jointly with negligence, and all three 
defendants Jointly, and first poll of 
the Jury found the company and 
driver negligent, passenger was enti¬ 
tled to entry of verdict in his favor 
■regardless of fact that poll also 
showed that requisite number of Ju¬ 
rors had not reached agreement with 
respect to liability of the motorist 
■on other counts of the complaint In 
which he was Joined as defendant.— 
Mallnauskas v. Public Service Inter¬ 
state Transp. Co.. 78 A.2d 268, 6 N. 
J. 269. 

:58. Ill.—Parker v. Fisher, 89 Ill. 164. 


GO. Ohio.—Powell v. Harter, 6 Ohio 
259. 

reu—Tibbs v. Brown, 2 Grant 39, 

61. Ga.—Wells v. Daniel, 15 S.E. 463, 
89 Ga. 330. 

64 C.J. p 1078 note 34. 

62. Minn.—^Armstrong v. Hinds, 9 
[ Minn. 356. 

64 C.J. p 1078 note 35. 

63. R.I.—Carroll v. Graham, 8 R.I. 

I 242. 

64 . Ga.—Ventress v. Rosser, 73 Ga. 
534. 

64 C.J. p 1078 note 37. 

65 . Ga.—D. T. Crockett & Co. v. B, 
A. Garrard & Co., 61 S.E, 562, 4 Ga. 
App. 360. 

66. Conn.—^Knight Realty Co. v. 
Caserta. 10 A.2d '697, 126 Conn. 162. 

67 . Ill.—Hawkins v. Albright, 70 
Ill. 87. 

64 C.J. p 1078 note 39. 

68. Ill.—Hawkins v. Albright, su¬ 
pra. 


69. Ala.—Milbra v. Sloss-Sheffleld 
Steel & Iron Co., 62 So. 176, 182 
Ala. 622, 46 L.R,A.,N.S., 274. 

70. Ga.—Southern Ry. Co. v. Mur¬ 
phy, 70 S.E. 972, 9 Ga.App. 100. 

71. Tex.—Merchants*, etc., Oil Co. ▼. 
Burow, Clv.App., 69 S.W. 435. 

72. D.C.—North American Graphite 
Corp. V. Allan, 184 P.2d 387, 87 XJ. 
S.App.D.C. 164. 

N.Y.—Hansen v. New York City 
Housing Authority, 68 N.T.S.2d 71, 
271 App.Dlv. 986—Tumbarello v. 
City of New York, 66 N.Y.S.2d 393, 
269 App.Dlv. 847—Chapman v. 
Dreakford, 87 N.Y.S.2d 72, 193 Misc. 
762. 

64 C.J. p 1079 note 65. 

73. Va.—Chesapeake & O. Ry. Co. v. 
Melton, 67 S.E. 346, 110 Va. 728. 

74. N.H.—Small v. Rogers, 46 N.H. 
176. 

Pa.—Goodman v. Gay, 16 Pa. 188, 63 
Am.D. 689. 
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separate counts if there is one good count in the 
petition a general verdict will be upheldJ^ 

On the other hand, it is the rule in other juris¬ 
dictions, either under, or apart from, or without 
reference to, statutes so providing, that where a 
general verdict is given on several counts such ver¬ 
dict will be referred to the good count or counts 
and will be permitted to stand if any one or more of 
the counts are good;"^® and if defendant wishes to 
question the sufficiency of any of the counts, he 
should request separate verdicts on each count.'^'^ 
Under such a statute, where the declaration con¬ 
sists of a special count and the common counts, a 
general verdict will not be set aside because the 
special count fails to disclose a cause of action.'^® 
Such a statute, however, will not apply where the 
court gives an instruction on the bad counts which 
would authorize a verdict on such counts,'^® or 
where a good and a defective cause of action are so 
commingled that it is impossible to tell for which 


alleged injury the jury found the verdict.^® In 
any event, a general verdict cannot be sustained 
where there are some bad counts and the special 
findings are that plaintiff has sustained each count.®^ 
It has been held in some of such jurisdictions that 
where a general verdict is rendered in an action 
charging ordinary negligence and also malice or 
willful and wanton misconduct the verdict is pre¬ 
sumed based on, and must be sustained by, the 
count charging malice or willfulness.®- 

A statute providing that an entire verdict given 
on several counts shall not be set aside if any one 
or more of the counts are good, has been held to be 
imperative®^ and universal in its scope,applying 
also to an inquisition of damages, taken on de¬ 
fault.®®* 

Sum awarded on valid and invalid causes. A ver¬ 
dict showing that recovery was allowed on both 
causes of action contained in the petition, one of 
which is insufficient, without stating how much was 


78. Mo.—Campbell v. King, 32 Mo. 
App. 38. 

76. Ala.—White v. Jackson. 62 So.2d 
477, 26 Ala.App. 643—Trammell v. 
Robinson, 37 So.2d 142, 34 Ala.App. 
91. 

Cal.—Coombs v. Minor, 141 P.2d 491, 
60 Cal.App.2d 646—Hall v. Dekker, 
116 P.2d 16. 46 Cal.App.2d 783— 
Martin v. Los Angeles Turf Club, 
103 P.2d 188, 39 Cal.App,2d 338— 
McMahon v. Schindler. 102 P.2d 378, 
38 Cal.App.2d 642—Mitchell v. 
Towne, 87 P.2d 908, 31 Cal.App.2d 
269—Hume v. Fresno Irr. Dlst., 69 
P.2d 483, 21 Cal.App 2d 348. 

Conn.—Keeler v. General Products, 
76 A.2d 486, 137 Conn. 247—Mc¬ 
Guire V. Hartford Buick Co., 40 
A.2d 269, 131 Conn. 417. 

Fla—Ferguson v. Gangwer, 192 So. 
196, 140 Fla. 704. 

Ill.—Hylak v, Maroal, Inc., 80 N.E.2d 
411, 336 lll.App. 48~Woods v. 

Lawndale Theatre Corp., 24 N.E.2d 
193, 302 lll.App. 670. 

Mass.—Donahue v. Dal, Inc., 60 N.E. 
2d 207, 314 Mass. 460—John A. Frye 
Shoe Co. V. Williams, 46 N.E.2d 1, 
312 Mass. 656—^Kelly v. Citizens 
Finance Co. of Lowell, 28 N.E.2d 
1005, 306 Mass. B31. 130 A.L.R. 890. 
Miss.-—Mississippi Cent. R. Co. v. 
Aultman, 160 So. 737, 173 Miss. 622, 
appeal dismissed 56 S.Ct. 108, 296 
U.S. 637, 80 L.Ed. 382. 

N.C.—Gossett V. Metropolitan Life 
Ins. Co., 179 S.E. 438, 208 N.C. 152. 
Ohio.—Ohio Exchange for Education¬ 
al Films Co. V. P. & R. Amusement 
Co.. 186 N.E. 746, 45 Ohio App. 10. 
Tenn.—Schumpert v. Moore, 149 S. 
W.2d 471. 24 Tenn.App. 696—Red¬ 
ding V. Hatcher, 14 Tenn.App. 661 
—Sledge & Norfleet v. Bondurant, 


6 Tenn.App. 319—American Trust 
& Banking Co. v. Fairbanks, 6 Tenn. 
App. 296 

W.Va.—Gllkerson v. Baltimore & O. 
R. Co.. 41 SE.2d 188, 129 W.Va. 
649. 

64 C.J. p 1079 notes 60, 67-69. 

General verdict as sufficient If one 
count, issue, or theory is supported 
by evidence see infra § 606. 
Presumption that verdict is based on 
good count see Appeal and Error § 

1662 B. 

**Two-lasiie rnle” 

Ohio.—Will V, McCoy. 20 N.E.2d 371, 
135 Ohio St. 241—^Alexander v. 
Hair. App., 38 N.E 2d 601—Rlcka- 
baugh V, Toung-stown Municipal 
Ry. Co., 9 N.E.2d 900, 65 Ohio App. 
431. 

One charge of negligence is suffi¬ 
cient to sustain a verdict against de¬ 
fendant.—Kinser v. Riss & Co., C.A. 
III., 177 F.2d 316 —Larsen v. Chicago 
& N. W. Ry. Co.. C.A.I1I., 171 F.2d 
841—Miller v. Advance Transp. Co., 
C.C.A.II1.. 126 F.2d 442. certiorari 

denied Advance Transp, Co. v. Mil¬ 
ler, 63 S.Ct. 32, 317 U.S. 641. 87 L.Ed. 
516. 

Allowance aa ground for appeal 

However, it was held that where 
complaint alleged three different 
grounds of negligence as basis of 
recovery for death of plaintiff’s intes¬ 
tate, Jury’s general verdict for plain¬ 
tiff did not prevent defendant from 
taking advantage of error as to one 
of such grounds on appeal.—Falzone 
v. Oruner, 46 A.2d 163, 132 Conn. 416. 

77. Conn.—^Ziman v. Whitley, 147 A. 
370, 110 Conn. 108. 

64 C.J. p 1079 note 70. 

78. HI.—Gebbie v. Mooney, 12 N.E. 

472. 121 Ill. 266. I 
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79. Tenn.— Corpus Juris quoted la 

Summers v. Bond-Chadwell Co., 145 
S.W.2d 7, 18, 24 Tenn.App. 367. 

64 C.J. p 1079 note 66 
“This principle does not extend so 
far as to support a verdict that may 
have been rendered erroneously un¬ 
der incorrect instructions as to one of 
the counts merely because the same 
verdict might have been rendered 
rightly under another count.”—Kelly 
v. Citizen.s Finance Co of Lowell, 28 
N.E.2d 1005, 1007. 206 Mass. 631, 130 
A.L.R. 890. 

80. III.—Ottawa Gaslight, etc., Co. V. 
Thompson, 39 Ill. 698. 

Maas.—Fillmore v. Johnson, 109 N.E. 
163, 221 Mass. 40G. 

81. Ala—Patton v. Tidwell, 87 So. 
624, 17 Ala.App. 663. 

Neb.—Greenwood v. Cobbey, 46 N.W. 
711, 30 Neb. 579. 

82. Ill.—Trumbo v. Chicago, B. A Q. 
R. Co., 69 N.E 2d 92. 389 Ill. 213— 
Ashton V. Sweeney, 112 N.E.2d 183, 
350 lll.App. 136—Countryman v. 
Sullivan. 100 N.E.2d 799, 344 Ill. 
App. 371—Monroe v. Averkamp, 90 
N.E.2d 663, 339 lll.App. 678. 

83. III.—Peoria Marine & Fire Ins. 
Co. V. Whltehlll. 25 III. 466. 

84. Ill.—^Peoria Marine & Fire Ins. 
Co. V. Whitehill, supra. 

SCay he invoked hy defendant or 
plaintiff 

Ill.—Goldschmidt v. Chicago Transit 
Authority, 82 N.E.2d 857, 335 III. 
App. 461. 

Tenn.—Sledge & Norfleet v. Bondur¬ 
ant, 5 Tenn.App. 319. 

85. Ill.—^Anderson v. Semple, 7 111. 
455. 
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allowed on the insufficient cause of action, will be 
set aside.*® Similarly, where recovery is sought 
for the loss or destruction of two items and the 
action is invalid as to one and the verdict is in 
a gross sum for both, the award cannot be segregat¬ 
ed and held to be valid as to one item.®7 

Inconsistent counts. Where two counts are in¬ 
consistent, a general verdict for plaintiff will be set 
aside,** as will be also a verdict inconsistent with 
either of the two issues in an action;*® but a spe¬ 
cial verdict on one of the counts will support a 
judgment where the two counts are inconsistent on¬ 
ly in stating the nature and origin of plaintiff’s 
rights.®® Where the declaration contains counts on 
contract and quantum meruit, a verdict may be 
returned on either count but it has been held that 
if both were proved the contract count would con- 
trol.®2 Although counts of a declaration for the 
same cause of action are inconsistent, if no motion 
to elect is made, a general verdict for plaintiff will 
stand if the evidence supports either count.® 

Inconsistent defenses. A general verdict for de¬ 
fendant will not be set aside because of inconsistent 
issues set up in defense, the verdict necessarily 
deciding one isbue in his favor,®^ at least where 
there is no error in the instructions as to such de¬ 
fenses.®® 

Immaterial issue. A verdict founded wholly on 
an immaterial issue will be set aside;®* but where 
issue is taken on several ideas, some of which are 
material and others immaterial, the verdict will 
stand®"^ unless the evidence sustains only the imma¬ 
terial issue, in which case, if there arc other issues. 


defendant has been held to be not entitled to a gen¬ 
eral verdict.®* 

Instructions. Where there is an erroneous charge 
as to one count, it must appear affirmatively that 
the general verdict was not based on that count, or 
the verdict will be set aside.®* However, it has 
also been held that where the trial court gave an 
affirmative charge on a specific count of the com¬ 
plaint the verdict for plaintiff must be treated as 
responding to that charge.^ 

§ 504. -Counterclaim, Set-Off, and Pay¬ 

ment 

Where a eet-off or a counterclaim Is pleaded, ordi¬ 
narily only one verdict ie required; it ehould state the 
finding of the Jury on the counterclaim unless such find¬ 
ing is obvious. 

Where a set-off or a counterclaim is pleaded, it 
becomes a part of a single controversy between the 
parties and only one verdict is required according to 
the facts.® However, the rendition of separate 
verdicts, one on plaintiff’s petition and the other 
on defendant’s cross complaint or counterclaim, 
does not of itself disclose error.® Ordinarily, the 
verdict should state a finding of the jury on the 
cause of action under the allegations of the petition 
and also on the counterclaim;^ but, where a finding 
on plaintiff's cause of action is necessarily decisive 
of the whole case, a general verdict is sufficient even 
though it makes no mention of the counterclaim.* 
Similarly, where the allegations of a complaint and 
those of a counterclaim arc of such a nature that 
the finding rendered for defendant on the counter¬ 
claim necessarily involves a finding against plain- 


86 . Neb.—'Hunt v. Chicago, B. & Q. 
R. Co.. 146 N.W. 986, 95 Neb. 746. 

87 . Cal.—Stockwell v. Equitable Fire 
& Marine Ins. Co. of I’rovldence, 
R, I., 26 P.2d 873. 134 Cal.App. 634. 

88 . Mich.—iJeveriy \. Richards, 238 
N.W. 270. 265 Mich 608. 

Wis—Schofield v Miltimore, 42 N.W. 
212, 74 Wls. 194. 

▼erdiot as to ona only pannisslTils 

Kan.—Huggins v. Kansas Tower & 
Light Co., 187 P.2d 491. 164 Kan. 
27. 

Mass.—Moskow v. Smith, 60 N.E 2d 
373. 318 Mass. 76. 

K.M.—Armijo v. National Surety 
Corp , 268 P.2d 339. 

89 . Colo.—Burns-Moore Min, etc., 
Co. V. Watson, 101 P. 335. 45 Colo. 
91. 

90 . Conn. — Spencer v. New York, 
etc., B. Co.. 25 A. 350, 62 Conn. 242. 

91. Mich.—^Nyman v. B. S. Chapin, 
Inc., 238 N.W. 195, 266 Mich. 442. 

98 . Iowa.—Halstead v, Rohret, 236 
N.W. 293, 212 Iowa 837. 


93. Mass.—Commercial Wharf Cor¬ 
poration V. City of Boston, 94 N.E. 
805. 208 Mass. 482. 

94. Cal.—In re Helller’s Estate, 14B 
P. 1008, 169 Cal. 77. 

64 C.J p 1079 note 50. 

96. Conn.—^Meglio v. Comeau, 79 A. 
2d 187, 137 Conn. 661. 

96. Tenn.—Corpus Juris quoted in 
Summers v. Bond-Chadwell Co., 146 
S.W.2d 7. 17, 24 TenmApp. 367. 

64 C.J. P 1079 note 61. 

97. Tenn.— Corpus quoted la 

Summers v. Bond-Chadwell Co., 146 
S.W.2d 7, 17, 24 Tenn.App. 367. 

64 C.J. p 1079 note 62. 

98. Tenn.— Corpus Juris quoted ia 
Summers v. Bond-Chadwell Co., 146 
S,W.2d 7, 17, 24 Tenn.App. 367. 

64 C.J. p 1079 note 63. 

99. Tex.—Panhandle & S. F. Ry. Co. 
V. Tisdale, Civ.App., 199 S.W. 347, 

[ affirmed, Com.App., 228 S.W. 133, 16 
[ A.L.R. 1264. 

1. Ala.—Peoples Furniture Co. v. 
Wilson. 173 So. 85, 233 Ala. 678. 
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8 . Mo.—^BrandtJen & Kluge v. Hunt¬ 
er, 146 S.W.2d 1009. 236 Mo.App. 
909. 

Statute as to cross aotloa 
In action for damages resulting 
from a collision between plaintiff’s 
automobile and defendant's truck, de¬ 
fendant’s claim for damages to, and 
for loss of use of, truck arising out 
of same collision Is not a set-off or 
counterclaim but is in the nature of 
a cross action and as a result of 
which only one verdict can be ren¬ 
dered, although Jury considers two 
distinct claims.—^Nash v. Raun, D.C. 
Pa., 67 F.Supp. 212. 

3. Colo.—^Whlte Automobile Co. v. 
Kamp, 203 P. 679, 70 Colo. 686. 

Mo.—Hales v. Raines. 130 S.W. 425, 
146 Mo.App. 232. 

4 . Mo.—Staples v. Dent, App., 220 

S.W.2d 791—Humphries v. Shipp, 
194 S.W.2d 693, 238 Mo.App. 985. 

5. Mo.—Staples v. Dent, App., 220 S. 
W.2d 791. 
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tiff on the complaint, an express finding on the 
complaint is unnecessary.® A verdict “for de¬ 
fendant” is sufficient, as to form, to defeat plain¬ 
tiff’s claim,^ but is not sufficient as a basis of a 
decree in favor of defendant on a cross bill.* 
Where the amount claimed in the counterclaim is in 
excess of that claimed by plaintiff, a verdict “for 
the defendant” without granting damages on the 
counterclaim is not repugnant.'® Where the parties 
stipulate that if the jury find for defendant their 
verdict shall be for a certain amount on a counter¬ 
claim interposed by him, a verdict for defendant for 
such amount covers both causes of action.^® 

In some jurisdictions where there is a set-off or 
counterclaim, the verdict need not name the amounts 
found due plaintiff and defendant respectively, but 
only the difference elsewhere it has been held 
that the verdict should show affirmatively the 
amounts of the respective findings.^2 finding 
that the amounts due plaintiff and defendant on 
their respective claims were equal is sufficiently 
specific as to the amounts due each.^* While it 
has been held that a general finding for defendant 
is not to be construed as a finding that the amounts 
were equal,it has also been held that a general 
verdict for defendant, where a counterclaim has 
been set up, means prima facie that defendant’s 
counterclaim equally offsets plaintiff’s claim but 
it is the better practice to have the jury declare 
in their verdict that the counterclaim offsets plain¬ 
tiff’s claim, and then render a verdict for defend- 
ant.i® If the jury find specially on the cause of 
action and the counterclaim, the verdict must show 
clearly in whose favor the balance rests and the 


amount thereof.^*^ 

An allowance of one item of a counterclaim 
sufficiently shows that the jury considered and de¬ 
termined the claim in its entirety and denied all 
other items, Where the whole record shows that 
the counterclaim was considered the verdict should 
be regarded as responsive to the issues, although it 
docs not mention the counterclaim by name.t® A 
verdict stating that the offset of defendant was not 
considered cannot be construed as a denial of de¬ 
fendant’s offset.^® A finding of no cause of action 
as to defendant’s counterclaim does not affect the 
validity of a verdict for defendant on plaintiff’s 
claim.2t 

General issue or denial with set-off or counter¬ 
claim. Where there is a notice of set-off under the 
general issue, a finding that plaintiff is indebted to 
defendant in a stated amount is good, since by 
necessary inference it is a verdict for dcfcndant .22 
Conversely, in such a case a general verdict for 
plaintiff is a valid finding by the jury, the set-off 
being in effect a part of the issue.23 On a general 
denial and counterclaim pleaded, a general verdict 
for plaintiff is sufficient to dispose of both issues,24 
Where the verdict was for plaintiff, it has been 
held to be immaterial that defendant’s plea of re¬ 
coupment was intended as a counterclaim for an af¬ 
firmative judgment rather than a mere defense.^® 

Inconsistent findings. The finding for plaintiff on 
his complaint and for defendant on his counterclaim 
must be consistent and a verdict granting recov¬ 
ery for defendant on a defense and counterclaim 
which are inconsistent cannot st^nd,^^ although 


6 . Ind.—Beers v. Flock, 28 N.E. 1011, 
2 Ind.App. 667. 

Mo.—Cosgrove v. Stange, 183 S.W. 
691, 194 Mo.App. 14. 

7. N.Y.—Phillips V. Lewis, 42 N.Y. 
S. 707, 12 App.Div. 460. 

64 C.J. p 1080 note 81. 

8. Tex.—^Anderson v. Webb, 44 Tex. 
147. 

9. N.J.—^Henry R. Isenberg Co. v. 
Kent, 147 A. 815, 7 N.J.Mlsc. 1089. 

64 C.J. p 1080 note 83. 

10. Mo.—Taylor v. Short, 88 Mo. 
App. 21. 

11. Okl.—Main v. Levine, 118 P.2d 
252. 189 Okl. 564. 

64 C.J. p 1080 note 73. 

Ifl. Neb.—^Horse Shoe Lake Drainage 
Dlst. V. Fred M, Crane Co., 199 N. 
W. 626, 112 Neb. 323. 

64 C.J. p 1080 note 74. 

13. Mo.—Lauderdale v. King, 109 S. 

W. 852, 130 Mo.App. 236. 

64 C.J. p 1080 note 76. 


14. Mo.—Diamond v. MeVey, App., 
239 S.W. 562. 

16. Pa.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. Lynch, 162 A. 167, 308 
Pa. 23. 

16. Pa —^P€nn.««ylvania Co. for Insur¬ 
ances on Lives and Granting Annui¬ 
ties V. Lynch, supra. 

17. N.C.—Kornegay v. Kornegay, 13 
S.E. 770, 109 N.C. 188. 

64 C.J. p 1080 note 78. 

18. Tex.—Curtslnger v. McGown, 
Clv.App., 149 S.W. 303. 

19. Mo.—^United Iron Works v. Twin 
City Ice & Creamery Co., 295 S.W. 
109, 317 Mo. 125. 

Verdict flnding in favor of plaintiff 

and fixing his damages plainly show¬ 
ed intention to And against the de¬ 
fendant and was not subject to crit¬ 
icism that It did not refer to defend¬ 
ant’s counterclaim.—Otey v. Blessing, 
197 S.E. 409, 170 Va 642. 
aa Tex.—^Pltts V. Cypress Shingle & 
Lumber Co., Clv.App., 168 S.W. 799. 
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21. N.J.—C. A. Lipplncott & Bro. v. 
Matazzo, 150 A. 216, 8 N.J.Mlsc. 
330. 

64 C.J. p 1080 note 89. 

22. Ala.—Pledger v. Glover, 2 Port. 
174. 

23. Ky.—^Harris v. Tiffany, 8 B.Mon. 
226. 

24. Neb.—Guthrie v. Brown, 60 N.W. 
939, 42 Neb. 662. 

64 C.J. p 1081 note 92. 

25. Md.—Petite v. Homes, Inc., 41 
A.2d71, 184 Md. 377. 

26. Qa—Gillespie v, Gregory, 198 S. 
E 806, 68 GaApp. 466. 

Ill.—Baumgartner v, Montavon, 276 
Ill.App. 498. 

Ohio.—Miller v. Scott, ApP., 117 N.E. 
2d 179. 

Utah.—Baker v. Holland Furnace Co., 
81 P.2a 1114. 95 Utah 896. 

64 C.J. P1081 note 95. 

27. Mo.—Carney v. Eubanks, App., 
31 S.W.2d 562. 

64 C.J. p 1081 note 93. 
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plaintiff failed to move for an election at the proper 
time.2* Accordingly, where a finding in favor of 
plaintiff or of defendant’s counterclaim would neces¬ 
sarily include a finding against the other, a verdict 
against plaintiff on his petition and against defend¬ 
ant on his counterclaim is not authorized.^s It has 
been held that there is nothing necessarily inconsist¬ 
ent in a verdict for plaintiff together with an award 
to defendant on his plea of recoupment.^o 

Several defendants. Where but one of two de¬ 
fendants sets up a counterclaim, a verdict for both 
defendants for the excess of the one defendant’s 
separate counterclaim is erroneous.^i In an action 
by several plaintiffs against several defendants, who 
file counterclaims, a verdict following an instruc¬ 
tion, to which no objection was made by the parties, 
that if the jury find that neither party is entitled 
to recover, the verdict should be for defendants, a 
general verdict for defendants is sufficient to dispose 

of all the issues.*^ 

In reconvention the verdict should pronounce on 
the respective rights or actions of both parties 
but where the claim in reconvention grows out of 
the very matter on which plaintiff’s right of ac¬ 
tion is based, and a verdict in favor of one is a 
verdict against the other, separate verdicts are not 

necessary.S4 

On a plea of payment a general verdict may be 
found for plaintiff for the amount found due after 
deducting all payments admitted or proved and 
in assumpsit, on a plea of nonassumpsit and pay¬ 
ment, a finding that defendant did assume and 
promise, without any express finding as to the plea 
of payment, is a good verdict but where there 
were pleas of payment and set-off a finding simply 
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that defendant had not paid is not sufficiently re¬ 
sponsive and will be set aside.^^ 

Cross claims as between defendants. Under a 
statute providing that a controversy between de¬ 
fendants shall not delay a judgment to which plain¬ 
tiff is entitled, where plaintiff has established his 
case against two or more defendants a verdict for 
plaintiff is not impaired by the failure of the jury 
to render a verdict on a cross claim by one defend¬ 
ant against another.38 

§ 505. -Applicability and Sufficiency of 

Evidence 

it Is commonly held that where several counts, issues, 
or theories are submitted to the Jury the general verdict 
will stand if the evidence on one count, issue, or theory 
Is sufficient to sustain the verdict. 

In some jurisdictions where a case is submitted 
on a declaration containing several counts^^ or caus¬ 
es of action,^^^ or on several issucs^^ or theones,^2 
a general verdict for plaintiff cannot be sustained 
where all such counts, issues, or theories are not 
supported by the evidence; but where all of the 
counts, causes of action, or theories are supported 
by t|jc evidence the jury can return a general verdict 
in a lump sum without designating how much was 
found on each count.^^ However, it is more com¬ 
monly held that, in the absence of a request for 
an instruction that the jury bring in a separate 
verdict on each count,or motion for a directed 
verdict on each count,^5 where several counts, is¬ 
sues, or theories are tried and submitted to the 
jury, the general verdict will stand if the evidence 
on one count, issue, or theory is sufficient to sustain 
the verdict,unless when separate and distinct 


28. Mo.—Carney v. Eubanks, supra. 

29. Mo.—Commercial Nat. Bank ol 
Kansas City, Kan. v. White, 264 S, 
W.2d 606. 

30. N.H.—Hunt v. Goodimate Co., 65 
A.2d 76. 94 N.H. 421. 

31. Md,—Cohen v. Karp, 122 A. 624, 
143 Md. 208. 

32. Ark.—Graves v. Jewel Tea Co., 
23 S.W.2d 972, 180 Ark. 980, 

33. La.—Morgan v. Drigga, 17 La. 
176. 

64 C,J. p 1081 note 98. 

34. La.—Kelly v. Caldwell, 4 La. 38, 

35. Md.—Rohr v. Anderson, 61 Md, 
205. 

36. Miss.—Chewnlng v. Cox, 2 Miss, 
130. 

N.Y.—-Hanna v. Mills, 21 Wend. 90, 
34 Am.D. 216. 

37. Tenn.—Anderson v. Anderson, 4 
Havw. 258. 

99 C.J.S.—12 


38. N.Y.—West v. City of New York, 
280 N.Y.S. 229, 166 Mlsc. 688. 

39. Ga,—Flint Explosive Co. v. Ed¬ 
wards, 71 S.E.2d 747, 86 Qa.App. 
404—Rowland v. Gardner, 63 S.E. 
2d 198, 79 Ga.App. 153. 

N.Y.—Lichtenstein v. Belknap, 165 N. 

Y.S. 936, 100 Mlsc. 468. 

Verdict contrary to, or not sustained 
by, evidence as grounds for new 
trial see New Trial SS 69-77. 

40. Ga.—Flint Explosive Co. v. Ed¬ 
wards, 71 S.E.2d 747, 86 Ga.App. 
404. 

64 C.J. p 1081 note 6. 

41. Minn.—Gamradt v. Du Bole, 223 
N.W. 296. 176 Minn. 312. 

64 C.J. p 1081 note 7. 

43. Ga.—Flint Explosive Co. v. Ed¬ 
wards, 71 S.E.2d 747, 86 Qa.App. 
404. 

64 C.J. p 1081 note 8. 
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43. Ga.—Rowland v. Gardner, 63 8. 
B.2d 198, 79 Qa.App, 163. 

44. Conn.—Theron Ford Co. v. Dud¬ 
ley. 133 A. 746, 104 Conn. 619. 

45. Mass.—Gates v. Boston & M. R, 
R.. 151 N.E. 320, 266 Mass. 297. 

64 C.J. p 1081 note 10. 

smBolsnoy of •vidattoo u to aaoli 
ootiat 

Where defendant moves for a di¬ 
rected verdict on each of several 
counts of declaration and a general 
verdict is rendered for plaintiff, such 
verdict con be sustained only if the 
evidence is sufficient to support a ver¬ 
dict for plaintiff on each count.—Dil¬ 
lon V. Barnard, 101 N.E.2d 845, 328 
Mass. 63. 

40. U.S.—Cross V. Ryan, C.C.A,I11., 
124 F.2d 883, certiorari denied Ryan 
V. Cross, 62 S.Ct. 1269, 316 U.S. 682, 
86 L.Ed. 1766—Firemen’s Ins. Co. V, 
Follett, C.C.A.I11., 72 F.2d 49, cer- 
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causes of action different in kind are not alleged 
in the different counts.'*^ 

The rule has been held to apply both where the 
issues are alleged in one count and where the is¬ 
sues are made the subject of separate counts.'^^ 
Under the same reasoning, where a complaint con¬ 
tains two paragraphs substantially alleging the same 
cause of action, a verdict for plaintiff will stand 
if one of the paragraphs is established.^^ It has 
been further held that, where an action is based on 
the alleged violation of several statutes, a general 
verdict for plaintiff will be sustained if it appears 
that any one of the statutes was violated.^® A 
general verdict on a petition containing two counts, 
on only one of which evidence was introduced, will 
be presumed to be based on that count.^i 

Finding for defendant. Although there is author¬ 
ity to the contrary,^- a general finding for defendant 
will usually be sustained if the evidence is sufficient 


to support any of the defenses, but not if error 
is committed in the admission of evidence on any 
issue.®^ 

Submission of issues in conjunctive or disjunc¬ 
tive. Where an instruction is drawn in the in¬ 
junctive, and the jury finds for plaintiff, it is enough 
if only one of the grounds of recovery is actually 
supported by substantial evidence, since, in pur¬ 
porting to find for plaintiff on all the grounds 
hypothesized, the jury necessarily find for him on 
the ground which has support in the evidence 
but where an instruction submits several issues in 
the disjunctive or alternative, and the jury do not 
indicate on which one of the issues submitted they 
base their verdict, there must be evidence to sustain 
each of the issues submitted.®^ 

Eliminated issue. The evidence must sustain the 
counts submitted to the jury;^’^ and a verdict can- 


tlorarl denied C5 P.Ct 209. 293 U.S. 
618, 79 L.Ed. 706. 

Ala.— Corpus Juris cited lu South¬ 
eastern Greyhound Lines v. Calla¬ 
han. 13 So.2d 660. 662, 244 Ala. 449. 

Cal.—Roberts v, Del Monto Proper¬ 
ties Co.. 243 l‘.2d 914, 111 Cal.App. 
2d 69—Moss V. Coca Cola Bottling 
Co.. 229 I‘.2d 802. 103 Cal.App.2d 
380—Wells V. Brown. 217 r.2d 995. 
97 Cal.App 2d 361—McNulty v. 
Southern Pac. Co., 216 P.2d 634, 96 
Cal.App.2d 841~Hall v. Dokker, 116 
P.2d 15. 45 Cal.App 2d 783—King 
V. Schumacher, 89 P.2d 466, 32 Cal. 
App.2d 172, certiorari denied Schu¬ 
macher v. King, 60 set. 323, 308 
tJ.S. 693, 84 L.Bd. 4 96—Hume v, 
Presno Irr. Dist., 69 P 2d 483, 21 
Cal.App.2d 348—^Walton v. Southern 
Pac. Co.. 48 r.2d 108, 8 Cal App.2d 
290, certiorari cleni<‘d Southern I’ac. 
Co. V. Walton, 56 S.Ct. 308. 296 U.S, 
647, 80 L.Ed. 461, rehearing denied 
56 S.Ct. 380, 296 U.S. 665, 80 L.Ed. 
474. I 

Conn.—Lucii.s v. South Norwalk Trust j 
Co., 184 A. 157, 121 Conn. 201. 

Ill. —Ferrell v. Livingston, 101 N.E. 
2d 599, 344 Ill.App. 488—Halbert v. 
Springfield Motor Boat Club, 97 N. 
E.2d 592, 342 Ill.App. 686—-Holland 
V. Chicago Transit Authority, 84 N. 
E.2d 861, 337 Ill.App, 100—Gold¬ 
schmidt v. Chicago Transit Author¬ 
ity, 82 N.E.2d 357, 335 Ill.App. 461 
—Jensen v. Baltimore & O. R. Co., 
69 N.E 2d 740, 330 Ill.App. 134— 
Budds v. Keeshin Motor Exp. Co., 
61 N.E 2d 579, 326 Ill.App. 59— 
Moore v. young, 46 N.33 2d 852, 317 
Ill.App. 474—Price v. Bailey, 265 
Ill.App. 358. 

R.I.—Pelletier Const. Co. v. TruUis, 
37 A.2d 369. 70 R.T. 121. 

64 C.J. p 1081 note 11. 


Pre.sumption in favor of verdict see 
Appeal and Error § 1662 g. 
tluder a statute providing that if 
any of the counts in a declaration 
are good, a verdict for entire damag¬ 
es shall be applied to such good 
counts, a general verdict will be good 
if one count in the declaration is sus¬ 
tained by evidence—Tenn(*s.see Cent 
Ry. Co. V. Umenstetter, 291 S.W. 452, 
165 Tenn, 236—^Whlte v. Seler, App., 
204 S.W 2d 241—Monday v. Millsaps, 
App., 264 S.W.2d 6—Central Truck- 
away System v. Waltner, 253 SW.2d 
985, 36 Tenn App. 202—^Wesco Pav¬ 
ing Co. V. Nash, 245 S.W.2d 782. 35 
Tenn.App. 409—McConnell v. Jones, 
228 SW.2d 117, 33 Tenn.App. 14— 
Taylor v. Cobble, 187 S W.2d 648, 28 
Tenn.App. 167—Tallent v. Fox, 141 S. 
W 2d 485, 24 Term App. 96—Central 
Produco Co. V. General Cab Co. of 
Nashville. 129 S.W.2d 1117, 23 Tenn. 
App. 209—Wilson v. Moudy, 123 S.W. 
2d 828, 22 Tenn.App. 356—Allen v. 
Melton, 99 S.W.2d 219, 20 Tenn.App. 
387—Sledge & Norfleet v. Bondurant, 
6 Tenn App. 319. 

47. Ill.—O’Neall v. Blair, 261 Ill.App. 
470—GrinestafC v. New York Cen¬ 
tral R. R., 253 Ill.App. 589. 

Breach of oontraot 

Where petition in different counts 
alleges breach of the same contract, 
in different manners, a general ver¬ 
dict is sustainable if either count is 
supported by evidence.—^Williams v. 
Smith, 31 S.E.2d 873, 71 Ga.App. 632. 
Negligeuoe and willful aoA wautou 
conduct 

In an action to recover d&msiges 
for death caused by being struck by 
an automobile, where the declaration 
charges both general negligence and 
willful and wanton injury and there 
is no evidence to sustain the latter 
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count, a general verdict cannot stand. 
—Broadbent v. Kagey, 275 Ill.App, 
623. 

48. Cal.—^King v, Schumacher, 89 
P.2d 466, 32 Cal App.2d 172, certio¬ 
rari denied Schumacher v. King, 60 
S Ct. 123, 308 U.S. 593, 84 L.Ed. 
496. 

49. Ind—Ohio Finance Co. v. Ber¬ 
ry, 37 N.E 2d 2, 219 Ind. 94—Oerlot 
v. Swartz. 7 N.E.2d 960, 212 Ind. 
292—Clarke Auto Co. v. Reynolds, 
88 N.E 2d 775. 119 Ind.App. 586— 
AnthouHs V. Patiniotis, 27 N.E.2d 
375, 108 Ind.App. 130—Ayshire Coal 
Co. v. West, 125 N.E. 84, 72 Ind.App. 
699. 

50. Cal.—^Edglngton v. Southern Pac. 
Co., 55 P.2d 553, 12 Cal App.2d 200. 

Tenn —^Powers v. L. & N. R. Co., 194 
S.W.2d 241, 183 Tenn. 526. 

51. Iowa—Bays v. Herring, 1 N.W. 
568, 51 Iowa 286. 

64 C.J. p 1082 note 14. 

52. Me.—Blumenthal v. Serota, 155 
I A. 40, 130 Me. 263. 

N.Y—Cohen v. Jaffe, 218 N.Y.S. 135, 
218 App.Div. 259. 

53. R.I—MeSoley v. Hogan, 40 A.2d 
599, 70 R.I. 470. 

64 C.J. p 1082 note 17. 

54. U.S.—Maryland v. Baldwin, Md., 

5 S.Ct. 278, 112 U.S. 490, 28 L.Ed. 
822. 

56. Mo.—Monsour v. Excelsior To¬ 
bacco Co., App., 115 S.W.2d 219, af¬ 
firmed, Sup,, 144 S.W.2d 62. 

56. Mo—Monsour v. Excelsior To¬ 
bacco Co., supra. 

67. Mo. — ^Wolf V. Kansas City Tire 

6 Service Co., App., 257 S,W.2d 408 
—Martin V. Springfield City Water 
Co., App., 128 S.W.2d 674. 

58. Ala.—Choate v. Alabama Great 
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not be sustained by evidence supporting counts in 
the declaration which were eliminated before the 
case went to the jury.®^ 

Collateral issue. In the absence of a motion to 
withdraw collateral issues from the jury, a verdict 
is justified by sufficient proof of one issue and proof 
of collateral issues is unnecessary.®^ 

§ 506. Amount of Recovery 

The verdict should not be for an amount greater than 
the declaration claims or the evidence shows, nor should 
it be for less than the amount admittedly due; and a 
verdict granting a recovery unwarranted by any theory 
of the case is Improper. 

A verdict for an amount greater than the decla¬ 
ration claims®! or, conversely, which is set up by 
way of counterclaim,is erroneous, but not neces¬ 
sarily void,®3 although it may be set aside unless 
plaintiff consents to a reduction of the verdict to 
the amount claimed,®'i unless the excess is slight, 
when it may be referred to interest®® Likewise, 
a verdict for more than the evidence shows the 
damage to be is erroneous,®® unless the excess can 
be attributed to interest.®’^ 

A verdict for more than the amount demanded 
in the complaint is proper where there is also a 
prayer for a right in future installments, part of 
which have become due since the filing of the 
complaint.®® A verdict which exceeds the amount 
of damages alleged in the complaint is not invalid 


where it appears that during the trial the parties 
stipulated that the court might permit plaintiff to 
amend his complaint to conform to the proof with 
respect to the damage,®® especially where it is ap¬ 
parent that the case was tried on the theory that 
plaintiff might recover any amount of damage ac¬ 
tually proved to have been sustained by him.'^® A 
verdict is not excessive which includes an item omit¬ 
ted by inadvertence in the instructions, such item 
not being thereby abandoned.A verdict for an 
amount as actual damages and an additional amount 
for future expenses has been held not too indefinite 

to be capable of enforcement and even though 
objectionable as to the additional amount the error 
is cured by remission of the additional sum objected 
to.'^3 Where a petition names two different sums 
a verdict for one of such sums will be regarded as 
valid and consistent with the petition, since where 
a petition is ambiguous and capable of two construc¬ 
tions and no demurrer is taken, that construction 
of the petition will be adopted which supports the 
vcrdict.'^^ 

Insufficient recovery. Where the only issue under 
the pleadings and evidence is whether a party is to 
recover a specified sum or nothing, a verdict for 
less than that amount is improper and will be set 
aside and this is especially so where the parties 
acquiesce in an instruction to that effect.^® A ver¬ 
dict for a less amount than that acknowledged to 


Southern B. Co., 54 So 607, 170 Ala. 
690. 

B9. Ala.—Choate v. Alabama Great 
Southern B. Co., supra. 

GO. N.H.—Watkins v. Boston & M R. 
R., 138 A. 315, 83 N.H. 10. 

61. Cal—Redwing v. Moncravie, 21 
P.2d 986, 131 Cal.App. 669. 

Me.—Jeffery v. Sheehan, 194 A. 643, 
135 Me. 246. 

R.I,—Dimon v. O’Connor, lOG A.2d 
609. 

64 C.J. p 1082 note 22. 

Certainty, definiteness, and formality 
of verdict with respect to amount 
of recovery see supra 5 497. 
PlaUitlff’s estimate* aji aot bimliiiGr 
In action for injuries sustained In 
automobile collision, where plaintiff 
in bill of particulars named estimated 
sum for loss of earning capacity, 
mental and physical pain and suffer¬ 
ing, and effect of injuries on plain¬ 
tiff’s health, and amount of verdict 
exceeded total of such sums, esti¬ 
mated sums were not binding on jury 
or court so as to require reduction of 
verdict.—Teary v. Holbrook, 198 S.E. 
441, 171 Va. 266. 

62. Mont.—Murray v. Haldorn, 168 
P. 38, 54 Mont. 126. 

64 C.J. P 1082 note 23. 


63. Ga—Lang v. South Georgia Inv. 
Co., 144 SE. 149, 38 Ga.App. 430. 

64 C.J. p 1082 note 24. 

64. NT.—^Herrman v. Leland, 148 N. 
YS. 643, 1C3 App.Div. 615, affirmed 
116 N.E. 865, 221 N.T. 143. 

64 C.J. p 1082 note 25. 

65. Okl.—Nolan v. Clift, 221 P. 430, 
97 Okl. 100. 

64 C.J. P 1082 note 26. 

66. Miss.—State Life Ins. Co of In¬ 
dianapolis, Ind., V. Hardy, 195 So. 
708, 189 Miss. 266. 

N.T.—Bond Street Knitters v. Penin¬ 
sula Nat. Bank, 42 N.Y.S.2d 744, 266 
App.Liv. 603. 

64 C.J. p 1082 note 27. 
iMra.-gfwm«i verdict tmder lastractlonB 
Fact that verdict was for the exact 
amount specified in Instructions as 
the maximum that could be returned 
demonstrated that award Included 
Items which should have been with¬ 
drawn from Jury’s consideration be¬ 
cause not supported by competent 
evidence and showed that verdict was 
excessive.—^Nesbitt v. City of Butte, 
163 P.2d 251, 118 Mont. 84. 

67. Col.—Manuel v. Calistoga Vine¬ 
yard Co., 61 P.2d 1204, 17 Cal.App.2d 
877. 


Ill.—Schcldecker v. Westgate, 164 Ill. 
App. 389. 

68. Ariz.—Cadle v. Helfrlch, 286 P. 
186, 36 Ariz. 390. 

69. Cal.—Parmenter v. McDougall, 
166 P. 460, 172 Cal. 306. 

70. Cal.—Parmenter v. McDougall, 
supra. 

71. Mo.—Barnes-Crosby Co. of Mis¬ 
souri V. T. M. Sayman Products 
Co., App., 27 S,W.2d 709. 

72. Ga.—Hlnesley v, Anderson, 43 S. 
B.2d 736, 76 Ga.App. 394. 

73. Ga—Hinesley v. Anderson, su¬ 
pra. 

74. Ga.—Halliburton v. Collier, 43 S. 
E.2d 339, 76 Ga.App. 316. 

75. Pla.—Harrell v. Bishop, 38 So.2<l 
162, 160 Fla. 8. 

Mo.—Cap-Keystone Printing Co. v. 

Tallman Co., App., 180 S.W.2d 802. 
N.Y.—Mazzeo V. Berkeley Motor 
Sales, 63 N.Y.S.2d 501, 183 Mlsc. 
628, 

64 C.J. pl082 note S3. 

76. N.Y.—Cordiano Can Co, v. Odosln 
Corp., 82 N.Y.S,2d 396. 
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be due in the pleading is erroneous but an ad¬ 
mission by defendant that he owed “something like * 
a certain sum has been held not to render a verdict 
for a smaller amount void.^® A verdict for less than 
the agreed amount, if plaintiff is to recover any¬ 
thing, is not erroneous when it appears on trial that 
the sum agreed on was too large due to a mistake 
in calculation.79 Where the declaration is in two 
counts, a verdict for less than the ad damnum of 
the writ, but larger than the total in either count, 
is not erroneous.®® Where, according to the issues, 
if the verdict is for defendant he is also entitled to 
recover on his counterclaim, a verdict for defendant 
without granting recovery on the counterclaim 
will be set aside.®^ It has been held that the fact 
that the amount of the verdict represented arith¬ 
metically the aggregate of some only of the items 
of plaintiff’s claimed damage does not warrant 
setting the verdict aside,®® since, in the absence of 
specific findings as to the items of damage, the 
verdict must be deemed to represent plaintiff’s dam¬ 
ages as fixed by the jury.®® 

Unwarranted or inconsistent recoveries. A ver¬ 
dict granting a recovery unwarranted by any theory 
of the case is improper and will be set aside.®^ A 
jury will not be permitted to depart from a fixed 
standard or scale by which the damages should be 
calculated;®® but where no such standard is appli¬ 
cable, and the damages depend to some extent on 
the opinion of the jury, a verdict for less than the 
amount claimed is not improper.®® Where the 
court directs a verdict for one of two amounts, a 
verdict for a third amount cannot stand.®'^ In the 


absence of statute, a jury cannot return a verdict 
for plaintiff on one item of alleged damage, and 
for defendant on another and distinct item of dam¬ 
age, where both items are referable to the same 
cause of action.®® Where the expenses incurred 
by reason of injuries were allowed to the wife the 
same expenses could not be recovered or awarded 
to the husband.®® A verdict in a personal injury 
action awarding recovery of damages for loss of 
time, past, present, and future, and also awarding 
damages for permanent bodily disability, has been 
held not erroneous as an award of “double dam¬ 
ages.”®® 

Award of punitive damages only.. A verdict of 
a jury awarding no compensatory damages but only 
punitive damages is defective and will not be 
permitted to stand,®i since, as considered in Dam¬ 
ages § 118, actual damages are a prerequisite to 
the recovery of exemplary or punitive damages. 
Moreover, since in such case the jury by finding 
the issues in plaintiff’s favor necessarily found that 
some actual damages, at least nominal, had been 
suffered, the court is required to send the jury back 
with instructions to correct their verdict.®® 

Conflicting or unconflicting evidence. Where the 
evidence is conflicting as to the amount due, if any, 
the jury may return a verdict for the amount they 
find to be due,®® and are not bound to award the 
amount claimed in the pleadings, or nothing.®^ 
However, where the evidence would authorize a 
verdict for the amount claimed by plaintiff or for 
the sum admittedly due by defendant, a verdict for 
some other sum has been held to be not sustain- 


77. Colo.—White Automobile Co. v. 
Kamp, 203 P. 679, 70 Colo. 686. 

78. Ga,—Citizens’ Nat. Bank of 
Danville, Ky., v. Fender, 94 S.E. 
90, 21 Ga.App. 229. 

64 C.J. P 1083 note 35. 

79. N.Y.—^Bove v. Croton Falls 
Const. Co., 142 N.Y.S. 631, 81 Misc. 
241. 

80. Mass.—Warren v. Boston Nat. 
Bank. 147 N.E. 887, 262 Mass. 623. 

81. N.Y.—McNulty v. Kuser, 146 N, 
Y.S. 963. 

88. N.Y.—Newburgh Transfer & 
Storage Co. v. Pure Oil Co., 20 N. 
Y.S 2d 141, 259 App.Dlv. 910, af¬ 
firmed 30 N.E.2d 601, 284 N.Y. 293. 

83. N.Y.—^Newburgh Transfer & 
Storage Co. v. Pure Oil Co., supra. 

84. Colo.—Lynch v. Kuhlmann Inv. 
Co., 26 P.2d 744, 93 Colo. 274. 

Conn.—Brunette v. Royal Exchange 
Assur. Co., 13 A.2d 188, 126 Conn. 
569. 

La.—^Holland v. Gross, App., 195 So. 
848. 


Okl.—Rledt V. Winters Drug Co., 128 
P.2d 1008, 191 Okl. 264. 

Or.—Hall V. Cornett, 240 P.2d 231, 
193 Or. 634. 

WIs.—Maillot V. Super Products Co., 
259 N.W. IOC, 218 WIs. 145. 

04 C.J. p 1083 note 39. 

85. Me.—Dyer v. Barnes, 145 A. 741, 

128 Me. 131. 

Wyo.—Corpus Juris cited in Shlkany 
V. Salt Creek Transp. Co., 46 P.2d 
645, 652, 48 Wyo. 190. 

86. U.S.—Hamilton v. Thurber, D.C. 

Minn., 66 P.Supp. 826, reversed on 
other grounds, C.C.A., 161 P.2d 

889. 

Mo.—Dyer v. Barnes, supra—^Wilson 
V. Buchanan County, 298 S.W. 842, 
318 Mo, 64. 

N.J.—Harrison v. Oarlitti, 197 A. 877. 

129 N.J.Law 64. 

Wyo.—Corpus Juris olted in Shlkany 
V. Salt Creek Transp. Co., 46 P.2d 
645, 6'52. 48 Wyo. 190. 

CoadiUoxial sals contract 
Verdict for less than amount due 
on conditional sale contract was held 
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not perverse In conversion action 
against conditional buyer.—Pennig v. 
Schmitz, 249 N.W. 39, 189 Minn. 262. 

87. Minn.—Willett v. Seerup, 186 N. 
W. 226, 161 Minn. 106. 

88. Moss—Jlannetti v. National 
Fire Ins. Co. of Hartford, Conn., 
178 N.E. 640, 277 Mass. 372. 

89. Pa.—Stevens v. Prank, SO A.2d 
161, 161 Pa.Super. 222. 

90. Iowa.—^Bachelder v. Woodside, 9 
N.W.2d 464, 233 Iowa 967. 

91. Cal.—Haydel v. Morton, 48 P. 
2d 709, 8 Cal.App.2d 730. 

Mo.—Hall V. Martindale, App., 166 
S.W.2d 694. 

Ohio.—Richard v. Hunter, 86 N.E.2d 
109, 161 Ohio SL 186. 

92. Mo.—Hall V. MarUndale, App.. 
166 S.W.2d 694. 

93. Arlz.—Gregg v. Demund, 206 P. 
172, 24 Arlz. 4. 

64 C.J. p 1083 note 44. 

94. Okl.—Cole v. Harvey, 198 P.2d 
I 199, 200 Okl. 564. 

64 C.J. p 1083 note 45. 
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able.96 Where there is no conflict in the evidence 
as to the amount recoverable by plaintiff, defendant 
having neither testified nor denied plaintiff’s proof, 
the verdict is bound to be for the amount so 
shown.^fi 

Joint torts. Where several defendants are sued 
jointly in tort, the recovery is limited to the dam¬ 
ages resulting from the combined acts of all.®’^ 

Doubt of jury as to liability. Once the jury has 
determined liability, the fact that they were doubt¬ 
ful as to their correctness in this respect has no 
bearing on the question of damages assessed.^® 

Instruction limiting special damages. A verdict 
for the total amount claimed in the petition is not 
rendered erroneous by an instruction limiting the 
amount of special damages, where the verdict does 
not separate special and compensatory damages and 
there is nothing to show how the damages were 
allocated by the jury.®® 

§ 507. -Interest 

A separate finding of interest is not necessary In a 
verdict including interest, The effect of verdicts with 
respect to interest depends on the intention of the jury 
as expressed In the verdicts. 

A separate finding of interest is not necessary in 
a verdict including interest,^ In a verdict awarding 
a certain sum "with interest” it must be certain 
that the jury intended past interest to be included 
before the court is justified in adding such amount, 
otherwise past interest will be deemed to be in¬ 
cluded in the award.2 A verdict for a certain 
sum "and interest included” has been held to mean 
that interest from the date of maturity should be 
added,3 and not to mean that interest up to the 
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date of trial was included.^ A verdict for the full 
amount of plaintiff’s claim on a quantum meruit 
claim should be construed as including interest from 
the date of the demand for payment thereof.® A 
verdict awarding damages plus interest on an un¬ 
liquidated claim with a liquidated set-off plus in¬ 
terest has been held to show that if the past interest 
was not included in the liquidated amount it was 
not included in the other.* An award of interest 
by the jury, where the complaint and evidence war¬ 
rant it, is proper, although the matter was not re¬ 
ferred to in the instructions given by the court.^ 
Statutes with respect to the addition of interest in 
a verdict govern a trial occurring after the statute 
became operative, although not in force when the 
action was brought.* 

Failure to allow interest. A failure to allow 
interest on the excess of plaintiff's account over 
defendant's account is not error when the interest 
due on defendant's account exceeded that on plain¬ 
tiff’s account.® Moreover, the failure to include in¬ 
terest by mistake or oversight will not render a 
verdict improper as perverse.^® 

Rate of interest. Where thfe court is to calculate 
the interest due, the rate of interest is to be what¬ 
ever the law, or the agreement of the parties, has 
established. 

Simple or compound interest. Whether the ver¬ 
dict should allow simple or compound interest will 
depend on the facts and circumstances of the par¬ 
ticular case.12 

Waiver of interest. A verdict assessing damages 
at a specified sum plus legal interest will be con¬ 
sidered merely as a verdict for the amount named, 


«5. Colo.—^Rocky Mountain Fuel Co. 

V. Belk, 21 P.2d 186, 92 Colo, 404. 
90. Mont.—^Miller V. Emerson, 186 P. 

2<i 220 . 120 Mont. 3S0. 

•97. Ohio.—'Fisher v. Tryon, 16 Ohio 
Clr.Ct. 641, 8 Ohio Cir.Dec. CBS. 

64 C.J. p 1083 note 46. 

98. Tex.—L-ajiey v. Hardy, Civ.App., 
265 S.W.2d 609. 

99. Ky.—Commonwealth v. Webb, 
216 S.W.2d 893, 369 Ky. 93. 

1. Mo.—McMonlffal v. North Kansas 
City Development Co., 129 S.W.2d 
75, 233 Mo,APP, 1040—Mueller v. 
National Hay & Milling Co., App., 
243 S.W. 420. 

N.y.—First International Pictures v. 
P. C. Pictures Corp., 27 N.Y.S.2d 
816, 262 APP.DIV. 21—Gottesman v. 
Havana Importing Co., 72 N.Y.S.2d 
426. 

•Certainty, definiteness, and formality 
of verdict with respect to interest 

sea supra I 498. 


а. Iowa,—^Hunter v. Empire State 
Surety Co., 140 N.W. 194, 169 Iowa 
114, 

64 C.J. p 1083 note 48. 

3. Tex,—Mutual Life Ins. Co. of 
New York v. Hodnette, Civ.App.. 
147 S.W. 61'B. 

4 . Tex.—Mutual Life Ins. Co. of 
New York v. Hodnette, supra. 

б. N.T.—Fleming v. Jacob, 103 N.Y. 

S. 209. 57 Misc. 372. 

a. lowa—^Relnertson v. Struthers, 
207 N.W. 247, 201 lowa 1186. 

7, Mo —Blederman v. Interstate 
Trust & Banking Co., 164 S.W. 843. 
172 Mo.App. 1. 

64 C.J. p 1084 note 68. 

8 , Mass.—^Fidelity & Casualty Co. 
of New York v. Huso & Carleton, 
172 N.E. 690, 272 Mass. 448. 72 A.L. 
R. 1143. 

9 , Oa.—^Donalsonville Chevrolet Co. 
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V. Dickenson, 163 S.E. 106, 41 Ga. 
App. 392. 

10. Minn.—^Newberg v. Conley, 262 
N.W. 221, 190 Minn. 469. 

11. La.—Overton v. Gervals, 6 Mart. 
N.S.. 882. 

12 . Mont.—^Mercer v. Mercer, 180 P. 
2d 248. 120 Mont. 182. 

Oomponad latarest Iteld allowable 
Where each of notes sued on, which 
were copied into complaint, contained 
provision authorizing unpaid inter¬ 
est to be added to principal which In 
turn should bear Interest, and com¬ 
plaint did not ask for either simple 
interest or compound interest but 
asked for Judgment for principal sum 
together with Interest thereon, ver¬ 
dict allowing compound interest pur¬ 
suant to tarma of the notes was not 
erroneous on ground that simple In¬ 
terest only was recoverable under the 
pleadings.—^Mercer v* Mercer, supra. 
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where plaintiff has waived the question of inter¬ 
est's 

§ 508. -Apportionment of Damages 

Subject to some exceptions, damages should not be 
apportioned among Joint tort-feasors, although a ver¬ 
dict so doing is generally not void; nor should damages 
be apportioned among the various elements of damages. 

While in some instances in some jurisdictions, un¬ 
der or apart or without reference to statute to 
that effect, such as the Uniform Contribution Among 
Tortfeasors Act, the jury may in the proper cir¬ 
cumstances appraise the conduct of each of the 


joint tort-feasors and fix and apportion the relative 
liability of each,i4 the general and common-law rule 
is that in the absence of a statute to the contrary, 
damages cannot be apportioned among joint tort¬ 
feasors by a verdict,since the sole inquiry open 
is what damages plaintiff has sustained, not who 
ought to pay them.^6 Discrimination according to 
the relative enormity of the acts of each is not 
permitted. 

A several verdict against defendants alleged to 
be joint tort-feasors is not error as to a defendant 
who filed a separate plea,since this is responsive 


13. Colo.—Southern Surety Co. v. 
Peterson, 281 P. 746, 86 Colo. 3'50. 

14. U.S.—Salsa v. Lllja, C.C.A.Mass., 
76 F.2d 380. 

Ark,—Rawls v. Tansil, 266 S.W.2d 
973, 221 Ark. 699—Shultz v. Young, 
169 S.W.2d 648, 205 Ark. 533. 

Ky.—McCulloch’s Adm’r v. Abell's 
Adm’r, 115 S.W’.2d 386, 272 Ky. 766. 

AppUoablUty of rtU* 

The rule requiring allocation of 
damages is applicable where damage 
is caused by the several and inde¬ 
pendent negligent acts of two or 
more parties, so that It may be found 
that act of each resulted In some In¬ 
jury and that conseauences of their 
acts are separable.—Mohatt v. Olson, 
21 N,W.2d 616, 146 Neb. 764—Paught 
V. Dawson County Irr. Co., 19 N.W. 
2d 368, 146 Neb. 274. 

Prerequisite neg-ligence stated 

Ordinarily, negligence of both par¬ 
ties to action for resulting damages 
must be found to have contributed to 
injury sustained by plaintiff as prox¬ 
imate cause or causes thereof before 
damages may be apportioned accord¬ 
ing to negligence attributable to each 
party.—Trammell v, Matthews, 72 S. 
E.2d 132, 86 Ga.App. 661. 

Evidence saffloient to warrant snb. 
mission 

Where there was sufficient evidence 
before jury in action by truck driver 
for damages of five hundred fifty- 
four dollars and ninety-three cents 
against three motorists who forced 
truck into ditch, to permit jury to 
appraise the conduct of each motor¬ 
ist and to undertake, as fairly as 
practicable, to fix the responsibility 
of each motorist under the Uniform 
Contribution Among Tort-feasors Act, 
Jury had right to find that two mo¬ 
torists were liable for two hundred | 
dollars each and one motorist for one 
hundred fifty-four dollars and ninety- 
three cents, even though there was 
no instruction authorizing apportion¬ 
ment of damages, and even though 
two of the motorists were allegedly 
execution proof.—Little v. Miles, 212 
S.W.2d 936, 213 Ark. 726. 


Statute limited to trespassers 

The statute providing that, where 
several tre.spassers are sued Jointly, 
jury may in their verdict specify 
particular damages to be recovered of 
each, ha.s no application to personal 
injury suits.—Eldson v. Maddox, 24 
S E.2d 896, 196 Ga. 641—Gazaway v. 
Nicholson. 9 S.E.2d 164. 190 Ga. 346— 
General Oil Co. v. Crowe, 187 S.E. 
221, 64 Go-App. 139—Shermer v. 

Crowe, 186 S.E. 224, 63 Ga.App. 418. 

15. U.S.—Detroit City Gas Co, v. 
, Syme, C.C.A.Mlch., 109 P.2d 366. 
Ala.— Corpus Juris cited In Bell v. 
Riley Bus I.ines, 57 So 2d 612, 615, 
257 Ala. 120—Bull V. Albright. 47 
So.2d 266, 264 Ala 29—Watt v. 
Combs, 12 So 2d 189. 244 Ala. 31, 
146 A.L.R. 667, followed in 12 So. 
j 2d 197, 244 Ala. 39—City of Tusoa- 
I loosa V. Fair, 167 So. 276, 232 Ala. 

I 129—Davis V. Orum, 40 So 2d 442, 

34 Ala.App. .387, certiorari denied 
I 40 So.2d 444, 252 Ala. 218. 

I Cal.—^Aynes v. Winans, 200 P.2d 533, 

I 33 Cal 3d 206—.Sparks v. Bcrnt.sen, 

I 121 P.2d 497, 19 Cal.2d 308—Ingram 
I V. City of Gridley, 224 P.2d 798, 100 
Cal.App.2d 815—Altken v. White. 
208 r.2d 788. 93 Cal.App.2d 134— 
Weddle v. Loge.s, 126 P.2d 914, 62 
CaI,App.2d 116—Oldham v. .®Lna 
rn.s. Co., 61 P.2d 603, 17 Cal.App. 
2d 344. 

Ga.—McCarthy v. Combs, 50 S.E.2d 
806, 78 Ga.App. 426. 

Ill—Aldridge v. Fox, 108 N.E.2d 139, 
348 Ill.App. 96—Curtis v. Lowe, 87 
N.E.2d 865, 338 Ill.App. 463. 

Iowa.—^Drake v. Keeling, 299 N.W. 
919, 230 Iowa 1038. 

Kan.—Fitzgerald v. Thompson, 204 
P.2d 756. 167 Kan. 87. 

Minn.—Bakken v. Lewis, 26 N.W.2d 
478, 223 Minn. 329. 

Miss.—Southland Broadcasting Co. v. 

Tracy, 60 So.2d 672, 210 Mias. 836. 
Mont.— Corpus Juris cited iu Bow¬ 
man V. Lewis, 102 P.2d 1, 3, 110 
Mont. 435. 

N.J.—^Walder v. Manahan, 29 A.2d 
896, 21 N.J.Misc. 1. 

N.D.—McCurdy v. Hughes. 248 N.W. 
612. 63 N.D. 435. 

Okl.—Delaney v. Morris, 145 P.2d 936, 
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193 Okl. 689—Whitney v. Tuttle, 62 
P.2d 508, 178 Okl. 170, 108 A.L.R. 
789. 

Pa.—Feme v. Chadderton, 69 A.2d 
104, 363 Pa. 191—American Oil 

Co. V. Reifer, Co., 86 Pittsb.Leg.J. 
750. 

Tenn-—Norris v, Richards, 246 S.W. 

2d 81. 193 Tenn. 450. 

Tex—‘Mendoza v. Singer Sewing 
Mach. Co.. S4 S.W.2d 715. 125 Tex. 
639—Osternttcr v. Board, Civ.App., 
91 S W.2d 750, error dismissed. 

Vt—Mooney v. McCarthy, 181 A, 117, 
107 Vt. 425. 

W.Va— Corpus Juris quoted in New 

River (t Pocahontas Consol. Coal 
Co. V. Eary, 174 S.E. 673, '674, 676, 

I 115 W.Va. 46. 

I 64 C J. p 1084 note 57. 

! Statutes held not to affect rule 
I (1) The comparative negligence 
statute does not change rule that 
I where several defendants are shown 
to be liable a.s joint tort-feasors, the 
I jury shall assess damages against 
all of them jointly in one amount.— 
Gazaway v. Nicholson, 9 S.E.2d 164, 
190 Ga. 345. 

(2) The .statute providing that 
more than one judgment may be ren¬ 
dered In the same cause does not 
permit any jury to apportion dam¬ 
ages between joint tort-feasors.— 
Stoewsand v. Checker Taxi Co., 73 N. 
E.2d 4. 331 Ill.App. 192, 

Same damages agaiust each 

Where joint tort-feasors are nam¬ 
ed as defendants in a single action, 
the damages as.sessed against each 
must be the same.—Stacy v. Goff, 
Minn., 62 N.W.2d 920. 

16. Mass.—^Halsey v. Woodruff 9 
Pick. 665. 

W.Va.— Corpus Juris quoted lu New 

River & Pocahontas Consol. Coal 
Co. V. Eary, 174 S.E. 573, 674, 576, 
115 W.Va. 46. 

17. W.Va.— Corpus Juris quoted la 

New River & Pocahontas Consol. 
Coal Co. v. Eary, 174 S.E. 673, ‘674, 
675, 115 W.Va. 46. 

64 C.J. p 1085 note 69. 

18. U.S.—^Hooks v. Vet, Ga,, 192 F. 
314, 113 C.C.A. 526, 
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to his separate plea.^'® So also, a verdict for un¬ 
equal amounts against several defendants under a 
complaint charging separate and distinct assaults 
and batteries is proper as responsive to the plcad- 
ings.20 In fact, in the case of the several lia¬ 
bilities of a number of persons a single-sum ver¬ 
dict may be held to be improper and erroneous.-^ 
However, even in the case of separate actions tried 
together, it has been held to be improper and be¬ 
yond the scope of the duties of the jury for the 
jury to bring in separate verdicts and apportion 
damages where the jury were not instructed to do 

so. 2 2 

Cure or correction of apportioned verdict. With 
respect to the effect of verdicts attempting to ap¬ 
portion damages in violation of the general rule 
stated above, it has been said that there are four 
distinct lines of authonty.23 One line holds that 
the verdict should be set aside and a new trial 
granted,24 and that a verdict against joint defend¬ 
ants for a total sum and apportioning that sum be¬ 
tween defendants will not sustain a joint judgment 
against both defendants for the total sum.25 Other 
authority holds that the verdict is not void but 
merely defective in form, and that the defect is 
curable.2C Accordingly, the attempted apportion¬ 
ment may be disregarded as surplusage as discussed 
infra § 509, and defendant permitted to take judg- 
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ment against all defendants for the total damages 
awarded.27 A third line of authority holds that 
plaintiff may elect his best damages, that is, the 
highest amount awarded against any defendant, and 
enter judgment therefor against all defendants 
found liable,28 on the ground that where no punitive 
damages arc claimed plaintiff is entitled to a joint 
verdict for what the most culpable ought to pay.29 
The final line of authority holds that plaintiff may 
elect which of the defendants he will take judgment 
against, dismiss as to the others, and have his judg¬ 
ment against the selected one for the amount 
awarded against him.^o It has also been held that 
the judge may question the jury as to a verdict 
apparently apportioning damages and, on finding 
that the jury intended a joint verdict for the total 
amount, enter judgment for that sum;2i or under 
certain conditions the verdict may be corrected by 
the jury itself.22 

Pro rata division of award. A verdict for plain¬ 
tiff in a stated amount against a number of defend¬ 
ants “share and share alike” has been held invalid 
as a several verdict as to each defendant for a pro 
rata part of the amount stated ;23 and the court may 
order the jury to reconsider such “split verdict” and 
return a proper verdict.24 However, it is not im¬ 
proper to submit verdicts in the same amounts as 
to each of the defendants where separate forms of 


19. U.S.—Hooks V. Vet, supra. 

SO. N.J.—Mancino v. Sampaolo, 4 
A.2d 792, 122 N.J Law 321 

81. Mich.—Rodjrers v Canfield, 262 
N.W. 409, 272 Mich. r)62. 

Malpractice of several physicians 
Where jury In action against phy¬ 
sicians for malpractice rendered ver¬ 
dict of four thousand dollars against 
first, and two thousand dollars 
ag-alnst second, sub-sequont verdict of 
six thousand dollars against both, 
rendered after reconsideration of ver¬ 
dict under Instruction that, if both 
physicians were found guilty of neg¬ 
ligence, verdict in one sum against 
both should be rendered, was errone¬ 
ous, since second physician was com¬ 
pelled to respond in damage.s for mal¬ 
practice In which first verdict in¬ 
dicated he did not participate.—Rodg¬ 
ers V. Canfield, supra. 

82. N.Y.—Kinsey v. William Spen¬ 
cer & Son Corp., 300 N.T.S. 391, 
165 Misc. 14 3, affirmed 8 N.Y.S 2d 
639. 255 App.Div. 996, affirmed 22 
N.E.2d 168, 281 N.Y. 601. 

83. Tenn.—Nashville By. & Light 
Co. V, Trawick. 99 S.W. 695, 118 
Tenn. 273, 10 L.R.A.,N.S., 191. 

V^t.—Mooney v. McCarthy, 181 A. 117, 
107 Vt. 42'5. 

8«. Vt.'-Mooney v. McCarthy, supra. 


25. Mich.—Rathbone v. Detroit Unit¬ 
ed Ry., l.''>4 N.W. 143, 187 Mich 
686 . 

64 C.J. p 1086 note 65. 

26. Ind—Lake Erie & W. R. Co. v 
Halleck, 136 N.E. 39, 78 Ind.App. 
495. 

Okl.—Schuman v. Chatman, 86 P.2d 
61'5, 184 Okl. 224. 

27. Ind.—Lake Erie & W. R. Co. v 
Halleck, 136 N.E. 39, 78 Ind.App. 
495. 

28. N.Y.—Beal v. Pinch, 11 N.Y. 128, 
9 How Pr. 385. 

64 C.J, p 1085 note 60. 

29. Pa.—Huddleston v. West Belle¬ 
vue, 2 A, 200, 111 Pa. 110. 

30. Minn —^Warren v, Westrup, 46 
N.W. 347, 44 Minn. 237. 

31. Cal—Kerrison v. Unger, 27 P.2d 
027, 136 Cal.App. 607. 

64 C.J. p 1085 note 62. 

Verdict held not finding of remote 
negligence 

In action for Injuries resulting 
from contact with high tension pow¬ 
er line, fact that Jury first awarded 
forty thousand dollars damages 
against Independent contractor under 
whose supervision line was located 
and maintained and only twenty 
thousand dollars against owner of 
premises and after further instruc¬ 
tions returned a verdict for sixty 
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thousand dollars against both, show¬ 
ed that jury fixed plaintiff’s damages 
at sixty thousand dollars and felt 
that owner was not guilty of as much 
negligence as contractor but did not 
show that jury found owner guilty 
only of remote negligence which 
^ would not support a verdict.—Inter¬ 
national Harvester Co. v. Sartain, 222 
SW.2d 864, 32 Tenn.App. 425. 

32. Miss.—Southland Broadcasting 

Co. V. Tracy, 60 So.2d 672, 210 Miss. 

836. 

Acceptance of aecond verdict only 

In personal Injury action, where 
trial judge went home after jury re¬ 
tired and left the clerk to receive the 
verdict, and the Jury returned a ver¬ 
dict assessing a certain sum against 
corporate defendant and certain sum 
against individual defendant, but 
clerk did not receive verdict and fore¬ 
man of jury read another verdict as¬ 
sessing a total sum of damages 
against both defendants, and the 
clerk received this second verdict, 
and each member of jury assented to 
second verdict, there was no error. 
—Southland Broadcasting Co. v. Tra¬ 
cy, supra. 

33. Ga.—McCarthy v. Combs, 60 S.E3. 

2d 805, 78 Ga.App. 426. 

34. W.Va.—Brewer v. Appalachian 

Constructors, Inc., 76 S.E.2d 916. 
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verdicts were submitted by the court to the jury 
under agreement with counsel.^® 

Employer-employee relationship of defendants. 
The general rule against verdicts apportioning dam¬ 
ages among tort-feasors has been held to be par¬ 
ticularly applicable where defendants stand in the 
relationship of employer and employee and even 
where, under the circumstances of the particular 
case, apportionment of damages is permitted a larg¬ 
er verdict cannot be found against the employer 
than against the employee where the wrongful act 
was done by the employee.^!’ However, such ap¬ 
portionment of damages, even with larger damages 
against the employer, is permissible where the tort 
could have been committed by the employer through 
another employee,^^ or where the employee in the 
case was not the sole perpetrator on the part of the 
employer of the wrong complained of.®^ It has 
also been held, where the rule allowing plaintiff to 
elect which award he will take prevails, that the 
larger verdict, whether found against the employer 
or the employee, might be permitted to stand, at 
plaintiff’s election.^® 

Apportionment of damages among various items 
or elements. Except as the rule may vary with re¬ 
spect to punitive or exemplary damages as discussed 
below, it is not required that the various elements 
or items of damages be separately stated in the 

35. Ala.—Davis v. Orum, 40 So.2d 
442, 84 Ala.App. 387, certiorari de¬ 
nied 40 So.2d 444, 252 Ala, 218. 

36. Cal.—Browand v. Scott Lumber 
Co., App., 269 P.2d 891. 

Pa.—Feme v, Chadderton, 69 A. 2d 
104, 363 Pa. 191. 

37. Pa.—Feme v. Chadderton, su¬ 
pra, 

S.C.—Thomas v. Southern Grocery 
Stores, ISl S.E. S65. 177 S.C. 411. 

Verdict held lafonual and properly 
refnaed 

Mo.—Conway v. Kansas City Public 
Service Co., 125 S.W.2d 936, 234 
Mo.App. 696, certiorari quashed 
State ex rel. Kansas City Public 
Service Co. v. Shaln, 134 S.W.2d 
68. 345 Mo. 543. 

38. S.C,— MullikJn v. Southern 
Bleachery & Print Works, 192 S.E. 

666, 184 S.C. 449. 

39. S.C.—Thomas v. Southern Gro¬ 
cery Stores, 181 S.E. 666, 177 S.C. 

411. 

40. Ill.—Aldridge v. Fox. 108 N.E.2d 
139, 348 in.App. 96. 

N.Y.—^Kinsey v. William Spencer & 

Son Corp., 300 N.Y.S. 391. 165 Misc, 

143, affirmed 8 N.Y.S.2d 629, 266 
App.Div. 995, affirmed 22 N.E.2d 
168, 281 N.Y. 601. 


jury verdict together with the amount allowed for 
each;*^! and where the matter is one for the trial 
judge’s discretion his refusal to require the verdict 
to specify the various elements of the award has 
been held not to be an abuse of discretion.^2 in 
fact it has been held that the jury do not have the 
right to make a segregation of the amount of gen¬ 
eral damages in the absence of an instruction that 
they submit a special verdict.^3 Accordingly, in 
an action for damages to property and for personal 
injuries, an award of a gross amount of damages 
in a general verdict is proper, and a segregation of 
the amounts awarded for personal injuries and for 
damages to property is not necessary but it has 
been held that a verdict stating the total amount 
awarded and allocating such sum as between per¬ 
sonal injuries and expenses is not necessarily im¬ 
proper. 

Separation of exemplary and compensatory dam¬ 
ages. It has been held that the general rule against 
apportioning or separating damages among defend¬ 
ants docs not apply to exemplary damages, which 
may be properly apportioned by the jury,^® either 
according to the relative culpability among the de- 
fendants^"^ or their relative financial conditions.^^ 
It has also been held that in a proper case a verdict 
may be rendered allowing a recovery against all 
defendants for compensatory damages and a fur¬ 
ther amount against some as exemplary damages.^^ 

count alleging breach of contract for 
purpose of determining amount of 
damages was error.—Shell v. 
Schmidt, Cal.App., 272 P.2d 82. 

Mo.—Ragsdale v. Young, App., 
216 S.W.2d 614. 

N.J.—Sullivan v. .<Etna Casualty & 
Surety Co„ 190 A. 72, 14 N.J.Misc. 
890, judgment of nonsuit affirmed 
179 A. 32. 115 253. 

Okl.—^Wood Oil Co. V. Endlcott, 234 
P.2d 371, 205 Okl. 69. 

42 C.J. p 1300 note 82. 

45. Tenn.—Kennedy v. Bruce, 6 
Tenn.App. '583. 

40. Mont.—Bowman v. Lewis, 102 
P.2d 1, 110 Mont. 436—Edquest v. 
Tripp & Dragstedt Co., 19 P.2d 637. 
93 Mont. 446. 

N.D.—McCurdy v. Hughes, 248 N.W. 
612, 63 N.D. 435. 

47. Cal.—Browand v. Scott Lumber 
Co., App., 269 P.2d 891. 

Mont.—Edquest v. Tripp & Dragstedt 
Co., 19 P.2d 637, 93 Mont. 446. 
N.D.—McCurdy v. Hughas, 248 N.W. 
612, 63 N.D. 435. 

48. Mont.—^Edquest v. Tripp & Drag¬ 
stedt Co., 19 P.2d 637, 93 Mont. 446. 

49. Ohio.—^Mauk v. Brundage, 67 N. 
E. 162, 68 Ohio St. 89, 62 L.R.A. 
477—Cahill v. Fidelity & Ctusualty 
Co., 176 N.B. 89, 87 Ohio App. 444. 


xiia.—^x^ania J-.umDer & tsuppiy 
Co. V. Senter, 152 So. 2, 113 Fla. 
332. 

Ill.—Schultz V. Gilbert, 20 N.E.2d 
884, 300 lll.App. 417—Stone’s Beau¬ 
ty Shops V. Morrison Service Ass'n, 
1 N.R.2d 816, 286 Ill.'App. 163. 

Ky.—Scobee v. Donahue, 164 S.W.2d 
947, 291 Ky. 374. 

Mo.—Chariton River Drainage Dlst. 
V. Waddill, App., 264 S.W.2d 991— 
Thorn v. Cross, App., 201 S.W.2d 
492. 

Failure held not to iffiow Improper 
award 

Failure to make separate assess¬ 
ment of damages as to eye Injury 
and aggravation of goiter was held 
not to show jury improperly awarded 
some damages for aggravation of goi¬ 
ter.—Wilke V. Milwaukee Electric Ry. 
& Light Co., 245 N.W. 660. 209 Wis. 
618. 

42. N,H.—Putnam v. Bowman, 196 
A. 865, 89 N.H. 200. 

43, Wash.—^Kagele v. Frederick, 261 
P.2d 699. 43 Wash.2d 410. 

Splitting damages between tort and 
contract counts 

In actions against contractor for 
alleged fraud and for breach of con¬ 
tract, jury’s splitting of liability be¬ 
tween counts alleging fraud and I 
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However, it has also been held that where some 
of defendants in a single suit are liable only for 
compensatory damages a recovery cannot be had for 
a greater amount, and the injured party in one and 
the same verdict cannot obtain compensatory dam¬ 
ages against some of the parties and punitive dam¬ 
ages against the others.^® Certainly, where all of 
defendants were actuated by malice, all will be 
liable for both actual and exemplary damages.^^ 
Apart from statute it has been held to be the better 
practice to separate compensatory damages from 
any exemplary, punitive, or vindictive damages as¬ 
sessed as punishment, ^2 and that the jury should 
be instructed to bring in such a verdict, §0 that 
each amount can be reviewed without disturbing 
the other.54 However, it has been held that where 
the plaintiff’s right to compensatory damages has 
been clearly established the fact that the jury failed 
to assess the actual damages separately will not 
warrant invalidating such verdict.^^ Moreover, un¬ 
der some circumstances, in the absence of a statute 
to the contrary, where both actual and punitive 
damages are recoverable a general verdict without 
separation of the kinds of damages is sufficient,^® 
at least in the absence of a request for an instruc¬ 
tion distinguishing between actual and punitive 
damages or requiring a different form of verdict.^"^ 
Where compensatory or punitive damages can be 
awarded as to one of two defendants but not as 
to the other, an award of damages as to both which 
is not characterized as either compensatory or puni¬ 
tive damages renders the verdict uncertain and in- 

sufiicient.^8 
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Apportionment among plaintiffs. Under a stat¬ 
ute requiring the jury to apportion damages among 
plaintiffs, it has been held that failure of the jury 
so to apportion the damages, when not prejudicial 
to defendant, is no ground for reversal as error to 
defendant,®® and that if the total amount of dam¬ 
ages awarded in a death action is not excessive de¬ 
fendant cannot complain that the amounts awarded 
to the different plaintiffs in the apportionment of 
the damages are excessive.®® Apart from statute 
it has been held proper to send back to the jury for 
reconsideration and for separate findings a verdict 
finding a lump sum for several plaintiffs but it 
has also been held that plaintiffs are not entitled to 
have their separate awards segregated, at least not 
for the purpose of determining costs.®^ 

Apportionment as to cause of damage. If the 
evidence shows concurring causes producing an ag¬ 
gregate loss, and it appears that defendant was not 
responsible for one or more causes producing a 
substantial part of the loss, the jury cannot arbi¬ 
trarily apportion a part of the proved damages to 
the causes for which defendant is responsible.®^ 

§ 509. Surplusage 

Surplusage in a verdict may be disregarded by the 
court and Judgment rendered independent of the unneces¬ 
sary matter. 

As a general rule matter contained in a verdict 
which is immaterial or not responsive to the issues 
may be rejected as surplusage,®^ and disregarded by 


60. Ill.—Curtis V. Lowe, 87 N.E.2d 
865, 338 Ill.App. 463. 

Pa.~-Reby v. Whalen, 179 A. 879, 119 
Pa.Super. 476, 

€4 C.J. p 1086 note 66. 

61 . Iowa.—Relzenstein v. Clark, 73 
N.W. 688, 104 Iowa 287. 

Mo.—Charlton River Drainage Dlst, 
V. Waddill, App., 254 S.W.2d 991 
—Dye V. Loewer, App., 94 S.W.2d 
948. 

62 . W.Va.—Show v. Mount Vernon 
Farm Dairy Products, 23 S.E.2d 68, 
126 W.Va. 116. 

S3. Pa.—Shumaker v. Hankey, 45 A. 
2d 910, 168 Pa,Super. 602. 

64 . Pa.—Bergen v. Lit Bros., 45 A. 
2d 373, 168 Pa.Super. 469, affirmed 
47 A.2d 671, 364 Pa. 536. 

66. Mont.—Pauver v. Wllkoske, 211 
P.2d 420, 123 Mont. 228, 17 A.L.R, 
2d 518. 

66. Idaho.—Crystal Dome Oil & Gas 
Co. V. Savlc, 6 P,2d 165, 61 Idaho 
409. 

Ky.—Mullins v. Mutter, 161 S.W.2d 
1047, 287 Ky. 164. 


Nev.—Building: Trades Council of 
Reno V. Thompson, 234 P.2d 581, 
68 Nev. 384, 32 A.L.R.2d 324. 
Agralnst one defendant 
Okl.—J. S. Hoffman, Inc,, v. Palmer, 
47 P.2d 88, 173 Okl. 249. 

67. N.M.— Jones v. Citizens Bank of 
C10V1.S, 266 P.2d 366, 58 N.M. 48. 
Okl.—pine v, Duncan, 65 P.2d 492, 
179 Okl. 336—J, S. Hoffman, Inc., v. 
Palmer, 47 P.2d 88, 173 Okl. 249. 

58. Mo,—Conway v. Kansas City 
Public Service Co., 125 S.W.2d 935, 

1 234 Mo.App. 696, certiorari quashed 

State ex rel. Kansas City Public 
Service Co. v. Shain, 134 S.W.2d 
58, 345 Mo. 543. 

59. Tex.—Jefferson, etc., R. Co. v. 
Woods, Civ.App., 64 S.W. 830. 

60. Tex.—Missouri, etc,, R. Co. v. 
McDufCey, 109 S.W. 1104, 60 Tex. 
Civ.App. 202, 

61. N.J.—PIcariello v. Linares & 
Resclgrno Bank, 21 A.2d 343, 127 
N.J.Law 63, affirmed 23 A.2d 896, 
127 N.J.Law B66. 
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Action by hnsband and wife 

N.J.—Picarlello v. Linares & Rescig- 
no Bank, supra. 

68. Cal.—Thomem v. Smith, 88 P. 
2d 827, 2 Cal.App.2d 701. 

63. Minn.—KnowUon v. Chicago A 
N. W. Ry. Co., 131 N.W. 858, 115 
Minn. 71. 

64. Colo.—Boynton V. Fox Denver 
Theaters, 214 P.2d 793, 121 Colo. 
227, 24 A.L.R.2d 235—Morgan v. 
Gore, 44 P.2d 918, 96 Colo. '608. 

D.C.—Courembis v. Weinstein, Mun. 
App., 93 A.2d 89. 

Ga.—City of Sylvanla v. Miller, 79 S. 

E.2d 808, 210 Ga. 290. 

Kan.—Hall v. McClure, 212 P. 876, 
112 Kan. 762, 30 A.L.R. 782. 

Mo.—Berryman v. People’s Motorbus 
Co. of St. Louis, 54 S.W.2d 747, 228 
Mo.App, 1032, certiorari quashed 
State ex rel. St. Louis public Serv¬ 
ice Co. V. Becker, 66 S.W.2d 141, 
834 Mo. 115. 

Tenn.—Long v. Tomlin, 126 S.W.2d 
171, 22 Tenn.App. 607. 

Va.—^Northern Va. Power Co. v. Bai¬ 
ley. 73 S.E.2d 425. 194 Va. 464. 
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the court in entering judgment thereon.*® Thus, coverable ;** the portion of a verdict relating to cx- 
if the verdict finds the issue and something more, emplary damages, where such portion did not have 
the latter part of the finding will be rejected as the required three-fourths favorable vote;’^0 an 

surplusage, and judgment rendered independent of unwarranted apportionment of damages among 

the unnecessary matter, where there is nothing to plaintiffs an apportionment of damages between 
show that the jury reasoned falsely.** It is not defendants an award of costs, as considered in 

fatal that the verdict is not technically accurate Costs § 264 a, of attorney’s fees,'^3 or of interest 

if the court can see how it should be corrected after a declaration that the recovery is to be '‘in gold;"'^* 

rejecting the surplusage.*"^ a declaration with respect to payment of the amount 

awarded in a lump sum or in installments;"^* a 
Among other matters which it has been held may finding for defendant with the addition of the words 
be disregarded as surplusage are a caption to the “not guilty in a trial in a city court, a stipula- 
verdict naming the parties;** an award of puni- tion that a note be “properly canceled” which is 

tive damages where only actual damages are re- beyond the jurisdiction of that courtand a find- 


Wash.—Rowe v. Safeway Stores, 128 
P.2d 293, 14 Wash.2d 363. 

64 C.J. p 1085 note 71. 

Construction and operation of: 
General verdicts see Infra § 521. 
Special verdicts see infra §§ 669- 
671. 

XTimeoeaBary matter appearing in a 
verdict will be regarded as surplus¬ 
age.—Brewer v. Appalachian Con¬ 
structors, Inc., W.Va,, 76 S.E.2<i 916 

Duty to eliminate 

Where jury returned verdict for 
defendant “by reason of the fact that 
both the defendant and plaintiff were 
negligent,” the quoted phrase was 
surplusage which the trial court 
should have directed to be eliminated. 
—Christensen v. Hennepin Transp. 
Co.. 10 N.W.2d 406, 215 Minn. 394. 
147 A.L.H. 946. 

65. U.S.—^Prudential Ins. Co. of 
America v. Faulkner. C.C,A.Utah, 
68 F.2d 676, 94 A.L.R. 1160. 

Colo.—Boynton v. Fox Denver Thea¬ 
ters, 214 P.2d 793. 121 Colo. 227, 
24 A.L.R.2d 236—Morgan v. Gore, 
44 P.2d 918. 96 Colo. 608. 

D.C.—Courembls v. Weinstein, Mun. 
App., 93 A.2d 89. 

Ga.—Morrison v. Smith, 67 S.E.2d 
577, 208 Ga. 621—Patterson v. 

Fountain, 4 S.E.2d 38, 188 Ga. 473. 
Mo.—Berryman v. People’s Motorbus 
Co. of St. Louis, 64 S.W.2d 747, 228 
Mo. App. 1032, certiorari quashed 
State ex rel. St. Louis Public Serv¬ 
ice Co. v. Becker, 66 S.W.2d 141, 
334 Mo. 115. 

R.I.—Glllis V. Melone, 11 A.2d 442, 
64 R.I. 173. 

W.Va.—State ex rel. Rufus v. Easley, 
40 S.E.2d 827, 129 W.Va. 410. 

Befusal to retarn jury to jury room 

was not error.—City of Sylvania v. 
Miller, 79 S.E.2d 808, 210 Ga. 290. 

xroaooiifliotiag laugnage 

Language voluntarily Included by 
a Jury in a general verdict, which is 
not in conflict with a valid general 
verdict, may be disregarded as sur¬ 
plusage.—Keating v. Zumwalt, 206 
P.2d 10, 91 Cal.App.2d 846. I 


66 . Cal.—Keating v. Zumwalt, supra. 
Colo.—Morgan V. Gore, 44 P.2d 918, 

96 Colo. 508. 

D.C.—Courembls v, Weinstein, Mun, 
App.. 93 A.2d 89. 

Ga.—Fleming v. Collins, 9 SE.2d 
167, 190 Ga. 210—Patterson v. 

Fountain. 4 S.E.2d 38. 188 Go. 473. 
Kan.—Hall v. McClure. 212 P. 876, 
112 Kan. 762. 30 A.L.R. 782. 

Ky.—Foley’s Adm’r v. Witt. 172 S.W. 
2d 81, 294 Ky. 498. 

Mias,—Meridian City Lines v. Baker, 
39 So 2d 541, 206 Miss. 68, 8 A.L.R. 
2d 864 

Mo.—Kimberlin v. Roberts, 107 S W, 
2d 24. 341 Mo. 207. 

N.Y.—Carrig v. Oakes, 20 N.Y.S.2d 
685, 173 Mine. 793, affirmed 21 K.Y. 
S2d 135, 260 App Div. 989. 

W.Va.—Brewer v. Appalachian Con¬ 
structors, Inc., 76 S.E.2d 916. 

64 C.J, p 1086 note 72. 

Conformity of Judgment with verdict 
See Judgments §§ 65-58. 
ExplanatloiLS or comments In a 
written verdict are no part of the 
verdict of the jury but are mere sur¬ 
plusage.—Anderson v. Penn Hall Co., 
D.C.Pa., 47 F.Supp. 691. 

Informal language injected into a 
general verdict by a jury may be of 
such a character as to render it fatal¬ 
ly vague, ambiguous, or contradic¬ 
tory, but, where the intent of the 
Jury la clearly indicated and the ver¬ 
dict is otherwise sufficient, the in¬ 
formal portion should be disregarded 
as surplusage.—Rowe v. Safeway 
Stores. 128 P.2d 293, 14 Wash.2d 363. 
BrroneoTU term for amount awarded 
In action on express contract bas¬ 
ed on undisputed sale price and per¬ 
centage of commission, the use of the 
term “damages” in the verdict Would 
be deemed surplusage.—McMonigal v. 
North Kansas City Development Co., 
129 S.W.2d 76, 233 Mo.App. 1040. 

67. Mass.—^Ashton v. Touhey, 131 
Mass. 26. 

88. Ind.—Rogers v. Overton, 87 Ind. 
410. 

69. Or.—Martin v. Cambas, 293 P. 
601, 134 Or. 257. 
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70. Cal.—Kirby v. Adcock, 253 P.2d 
700, 116 Cal.App.2d 570. 

71. U.S.—Pennsylvania R. Co. v. Lo- 
gansport Loan & Trust Co., C.C.A, 
Ind., 29 F.2d 1. 

Tex.—Gulf. C & S. P. Ry. Co. v. 
Carpenter, Civ.App, 201 S.W. 270, 
certiorari denied 39 S.Ct. 492, 250 

U. S. 641. 63 L.Ed 1186. 

72. Cal —Weddle v. Loges, 125 P.2a 
914, 52 Cal.App 2d 115. 

Colo.—Morgan v. Gore. 44 P.2d 918, 
96 Colo. 608. 

Me —Atherton v, Crandlemire, S3 A. 
2d 303, 140 Me. 28 —Currier v. Swan, 
63 Me. 323. 

Minn.—Bakken v. Lewis, 26 N.W.2d 
478, 223 Minn. 329. 

Miss.—Meridian City Lines v. Baker, 
39 So.2d 641, 206 Miss. 68, 8 A.L.R. 
2d 854. 

Mo.—State ex rel. St. Louis Public 
Service Co. v. Becker, 66 S.W,2d 
141, 334 Mo. 115. 

N.y.—Kalmanson v. Callahan, 96 N.T. 
S.2d 289, 276 App.Div. 983—Wands 

V. City of Schenectady, 156 N.Y.S. 

860, 171 App.Div. 94—Carrig v. 

Oakes, 20 N.Y.S.2d 685, 173 Misc. 
793. Affirmed 24 N.Y.S.2d 13'5, 260 
App.Div. 989—Schoat v. Marriott, 
194 N.Y.S. 849, 119 Misc. 92. 

64 C.J. p 1086 note 78. 

Right to apportion damages between 
defendants see supra § 508. 

73. Mo.—Roman v. King, App., 268 
S.W. 414. 

74. Mo.—Ranney v. Bader, 48 Mo. 
639—Bredel v. Parker-Russell Min. 
& Mfg. Co., App., 21 S.lV.2d 932. 

Where plaintiff waived interest 
D.C.—Courembls v. Weinstein, Mun. 
App, 93 A.2<i 89. 

75. Ala.—Chambers v. Walker, 42 
Ala. 446. 

76. U.S.—Prudential Ins. Co. of 
America v. Faulkner, C.C.A.Utah, 
68 P.2d 676, 94 A L R. IICO. 

77. Kan.—Hanson v. Kendt, 146 P. 
1190, 94 Kan. 310. 

€4 C J. P 1086 note S3. 

78. Ga.—Davis & Co. v. Preston, 76 
S.E. 766, 12 Ga.App. 65. 
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ing against a stranger to the record for part of the 
recovery.79 Recommendations appended to a ver¬ 
dict otherwise properly deciding the issues of the 
case may be disregarded as surplusage,^® as for 
example, a recommendation appended to the verdict 
that plaintiff donate the amount recovered to the 
Red Cross,or that defendants recognize a moral 
obligation to compensate plaintiff,*^ or that defend¬ 
ant assist plaintiff’s family, or that one of defend¬ 
ant’s employees be censured.^-i 

A verdict will not be invalidated merely because 
the jury, through their foreman, after the rendi¬ 
tion of the verdict expressed their opinion as to the 
merits of the case, where such opinion is not at 
variance with the verdict or, where the cause is 
submitted to the jury on special issues alone, be¬ 
cause they returned a general verdict therewith,*® 
or totaled the amount due after finding separately on 
each cause of action;*'^ or because the jury segre- 


TRIAL §§ 509-510 

gated the various items of damage after finding the 
total general damages.** As much of the verdict 
as relates to facts admitted by the pleadings may be 
stricken.*® 

Superadded words may be disregarded as surplus¬ 
age only when they are meaningless;®® Findings of 
fact germane to the issues may not be disregarded 
as surplusage.®^ No part of the verdict, no matter 
how erroneous on its face, which is essential to 
make the finding responsive to the issues can be 
disregarded as surplusage, *32 nor can part of the 
verdict be disregarded if the verdict is ambiguous.®* 

§ 510. Disregard of Instructions 

The Instructions to the Jury, whether or not erro¬ 
neous, constitute the law of the case, and the Jury are 
required to follow them In making up their verdict. 

Proper instructions to the jury constitute the 
law of the case, and the jury are bound to follow 
them in making up their verdict,®* to the exclusion 


79. Miss.—Louisville & N. L Co. v. 
King. 80 So. 490, 119 Miss. 79. 

80. Ga.—City of Sylvama v. Miller, 
79 S.E.2d 808, 210 Ga. 290--Morri- 
Bon V. Smith, 67 S.E.2d 677, 208 
Ga. 621. 

acatters heyoiLd province of Jury 

When a verdict states finding of 
Jury and fixes rights of parties in civ¬ 
il cases, recommendations to the 
court pertaining to matters beyond 
province of Jury, and solely within 
province of the court, are mere sur¬ 
plusage.—Hall V. Commonwealth, 143 
S.W.2d 496, 283 Ky. 778. 

81. Minn.—Robyn v. White, 189 N.W. 
677, 163 Minn. 76. 

82. Cal.—Zolkover v. Pacific Electric 
Ry. Co., 254 P. 926, 81 Cal.App. 772 

83. Cal.—^Willey v. Alaska Packers' 
Ass’n, 238 P. 1087, 73 Cal.App. 605. 

84. N.y.—Rcttig V. John E. Moore 
Co., 154 N.r.S. 124, 90 Mlac. 664. 

85. La.—^Wallis v. Eazet, 34 La.Ann, 
131. 

N.Y.—Raga v. S. S. Kresge Co., 84 N. 
Y.S.2d 776, 274 App Div. 966. 

86. Tex.—^Dunlap v. Ray wood Rice 
Canal, etc., Co., 95 S.W. 43, 43 Tex. 
Civ.App. 269. 

64 C.J. p 1086 note 91. 

87. Neb.—Miller v. Drainage Dl-st. 
No. 1 in Richardson County, 199 N. 
W. 28, 112 Neb. 206. 

Tex.—Kansas City, M. & O. Ry. Co. 
of Texas v. Treadwell & Wilklson, 
Civ.App., 164 S.W. 1089, 

88. Wash.—Kagele v. Frederick, 261 
P.2d 699, 43 Wash.2d 410. 

89. Minn.—Coit v. Waples, 1 Minn. 
134. 

90. Ga,—Fraser v. Jarrett, 112 S.E 
487, 163 Ga. 441. 

64 C.J. p 1086 note 94. 


Double verdict 

Ill.—Baumgartner v. Montavon, 276 
Ill.App. 498. 

Creditors' olaitas 

Provision in verdict that year’s 
support awarded by appraisers to 
widow and minor children out of de¬ 
cedent's estate was subject to claims 
of creditors was held not surplusage, 
since creditors were not necessarily 
given a superior lien on decedent's 
property to lien of year’s support.— 
Marks v. Steinberg, 190 S.E. 808, 66 
Ga.App. 661. 

91. Ga.—Fleming v. Collins, 9 S,E,2d 
167, 190 Ga. 210. 

92. Fla.—Henry v. Cockcroft, 80 So. 
313, 76 Fla. 532. 

Miss.—McNairy v. Gatbings, 67 Miss. 
216. 

93. Mich.—Richardson v. Noble, 107 
N.W. 274, 143 Mich. 646. 

N.Y.—Donahue v. Wlppert, 28 N.Y.S. 
496, 7 Misc. 606. 

94. Ala.—State ex rel. Hardegree, 63 
So.2d 699, 266 Ala. 18—Piedmont 
Fire Ins. Co. v. Tierce, 17 So.2d 
133, 246 Ala. 416—Franklin Fire 
Ins. Co. V. Slaton, 200 So. 664, 240 
Ala 660—City of Anniston v. Oliv¬ 
er, 185 So. 187, 28 Ala.App. 390. 

Ariz.—Youngkin v. Maurer, 243 P,2d 
780, 74 Arlz. 67—Valley Nat. Bank 
v. Witter, 121 P,2d 414, 68 Ariz. 
491. 

Colo.—^Harrison Const. Co. v. Nissen, 
199 P.2d 885, 119 Colo. 42. 

Conn.—^Decker v. Roberts, 12 A.2d 
641. 126 Conn. 478. 

D.C.—Courombls v. Weinstein, Mun 
App , 93 A.2d 89. 

Idaho.—McNlchols v. J. R. Simplot 
Co., 262 P.2d 1012, 74 Idaho 321. 
Ind.—Belleville Lumber & Supply Co, 

187 


V. Chamberlin, 84 NE.2d 60, 120 
Ind. App. 12. 

Iowa—Hall v. City of West Des 
Moines, 62 NW.2d 734—In re Ste¬ 
vens' Estate, 272 N.W. 426, 223 
Iowa 369. 

Ky—Davis v. McFarland, 266 S.W.2d 
66—Daniels v. Central Trucks way 
System, 263 S.W.2d 1—Betzing v. 
Wynn, 248 S.W.2d 727—Wall v. 
Van Meter, 223 S.W.2d 734, 311 Ky. 
198, 20 A.L.R.2d 272—Parris’ Adm’x 

V. Molter, 65 S.W.2d 62, 261 Ky. 432 
—Louisville Water Co, v. Bowers, 
64 S W.2d 444, 261 Ky. 71—Franklin 
County v. Bailey, 63 S.W.2d 622, 
260 Ky. 628. 

Minn.—^Katzmarek v. Weber Broker¬ 
age Co.. 8 N.W.2d 822, 214 Minn. 
680. 

Mo.—Radabaugh v. Williford, 116 S. 

W. 2d 118, 342 Mo. 628. 

Mont.—McDonald v. Peters, 272 P.2d 
731—Metcalf V. Barnard-Curtlss 
Co., 180 P.2d 263, 120 Mont. 60— 
Bowman v. Lewis, 102 P.2d 1, 110 
Mont. 436—Ingman v. Hewitt, 86 
P.2d 663, 107 Mont. 267—Tiddy v. 
City of Butte, 66 P.2d 606, 104 
Mont. 202—Cowden v. Crippen, 63 
P.2d 98, 101 Mont. 187—Hageman 

V, Arnold. 264 P. 1070, 79 Mont. 91. 
N.J.—^Panko v. Flintkote Co., 80 A.2d 

302, 7 N.J. 66—Palestroni v. Jacobs, 
77 A.2d 183, 10 N.J.Super. 266— 
In re Collins’ Will, 16 A.2d 98, 18 
N.J.Misc. 492. 

N.Y.—DouglSLS V. Manfree Realty 
Corp., 33 N.Y.S.2d 423, 263 App.Div. 
998—McKelvey v. Delaware, L. & 

W. R. Co., 300 N.Y.S. 1263, 263 
App.Div. 109 —Oatka Cemetery 
Ass’n V. Cazeau, 276 N.Y.S. 366, 242 
App.Div. 416 —Corey v. Smith & 
Pollock, 43 N.y.S.2d 260, 181 Misc. 
331, affirmed 47 N.Y.S.2d 601, 267 
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of any extraneous matter or conditions, and re¬ 
gardless of what the members of the jury may be¬ 
lieve the law should be.^6 It is their duty to take 
the law as given in the instructions and apply it to 
the evidence as adduced on the trial, and make 
their verdict accordingly.^'^ A verdict which does 
not follow the instructions is contrary to law,'^^ 
and the court may refuse to receive it,or it may 
be set aside.i This rule has been held limited to 
instructions of such character as are plain and 
unambiguous and leave no room for confusion or 
misunderstanding on the part of the jury, and hence 
it has been held that a jury cannot be placed in the 


position of ignoring or violating the instructions 
where the charges given at defendant’s request were 
somewhat inconsistent with the rulings of the trial 
court on the pleadings and with parts of the oral 
charge.2 However, it has also been held that, 
where it clearly appears that the jury did not 
comprehend the charge, and brought in its verdict 
on an erroneous view of law, the verdict will be set 
aside.9 

Since the instructions should be considered as a 
whole, as discussed supra §§ 430-440, the jury must 
take the whole charge as the law of the case.^ 


App.I>lv. 911—Applebaum v. Apple- 
baum. 84 N.Y.S.2d 605. 

N.C.—Brown v. Vestal, 66 S.E.2d 797. 
231 N.C. 66. 

Okl.—Sturm v. American Bank & 
Trust Co. of Ardmore, 44 P,2d 974, 
172 Okl. 294. 

B, I.—Medhurat v. McCrohan, 200 A. 
532. 61 R I. 160. 

S.C.—Mishoe v. Atlantic Coast Line 
R. Co., 197 S.E. 97. 186 S.C. 402. 
Tex.—^Whelan v, Henderson, Clv.App., 
137 S.W.2d 160, error dismissed, 
Judgment correct—Indemnity Ins. 
Co. of North America v. Williams, 
Clv.App., 69 S.W.2d 619, reversed on 
other grounds 99 S.W.2d 905, 125 
Tex. 61. 

W.Va.—lacuone v. Pletranton, 77 S. 
E.2d 884. 

64 C.J. p 1086 note 98. 

Effect of Jury's failure to return ver¬ 
dict directed see supra S 262. 

Jury's disregard of instructions as 
ground for: 

New trial see New Trial f 68. 
Reversal where verdict correct see 
Appeal and Error S 1905. 

Street of objeotloa 

Where plaintiff excepted to Instruc¬ 
tion given at defendant’s request, In¬ 
struction became the law of the case 
for purpose of that trial only.— 
Klimoszewskl v. Herrick, 32 N.Y.S,2d 
441, 263 App.Div. 236. 

9B. N.Y.—Corey v. Smith & Pollock, 
48 N.Y.S.2d 250, 181 MIsc. 331, af¬ 
firmed 47 N.Y.S.2d 601, 267 App. 
Div. 911. 

96. Ariz.—Youngkin v. Maurer, 243 
P.2d 780, 74 Ariz. 67. 

Okl.—^Hart Grocery Co. v. Hunt, 62 
P.2d 66, 176 Okl. 32. 

97. Ala,—Strickland v. Helms, App., 
72 So 2d 122. 

Go.—Ollleland v. Welch, 38 S.E.2d 
698, 200 Ga. 789, 

N.Y.—^Applebaum v. Applebaum, 84 N. 
Y.S.2d 606. 

Xo. reaoliliig a general verdict, the 

jury take the law from the instruc¬ 
tions of the court and apply that law 
to the facts as they find them to be 
In formulating their final conclusion 
—Tucker Freight Lines v. Gross, 33 
N.B.2d 868. 109 Ind.App. 464. 


98. Ky.—Botzing V. Wynn. 248 S.W. 
2d 727—Wall v. Van Meter, 223 S. 
W.2d 734, 311 Ky. 198, 20 A.L.R.2d 
272—Louisville Water Co. v. Bow¬ 
ers, 64 S.W.2d 444, 261 Ky. 71— 
Cooper v, Glrdler, 39 S.W.2d 1009, 

239 Ky. 665. 

N.Y.—Douglas v. Manfree Realty 
Corp.. 33 N.T.S.2d 423, 263 App 
Div. 998—Mercante v. Hy grade 
Food Products Corp., 24 N.y.S.2d 
729, 261 App.Div. 829. 

64 C.J. p 1087 note 1 [b]. 

99. Okl.—West v. Abney, 219 P.2d 
624, 203 Okl. 227. 

64 C.J. p 1087 note 99. 

Duty of court 

It is one of the functions of the 
court to see that verdicts are re¬ 
turned in accordance with its in- 
[ structions.—West v. Abney, supra. 

1, Ala.—White v. State ex rel. Har- 
degree, 63 So.2d 699, 256 Ala. 18— 
Piedmont Fire Ins. Co. v. Tierce, 
17 So.2d 133, 246 Ala. 416—Franklin 
Fire Ins. Co. v. Slaton, 200 So. 664, 

240 Ala. 660. 

Mont.—Bowman v. Lewis, 102 P.2d 1, 
110 Mont. 436. 

N.Y.—Corey v. Smith & Pollock, 43 
N.Y.S.2d 260. 181 Mlsc. 331, af¬ 
firmed 47 N.Y,S.2d 601, 267 App. 
Div. 911—^Applebaum v. Apple¬ 
baum, 84 N.Y.S.2d 605. 

64 C.J. p 1087 note 1. 
interior coasideratioa. eoatroUiag 
In order to constitute a “perverse 
verdict,” there must be something to 
warrant finding that considerations 
ulterior to reasonably fair applica¬ 
tion of judgment of Jury to evidence, 
under instruction by court, have con¬ 
trolled the Jury.—Brown v. Montgom¬ 
ery Ward & Co., 267 N.W. 292, 221 
Wis. 628. 

verdicts held ooatrory to charge 

(1) Generally. 

Ariz.—Youngkin v. Maurer, 248 P.2d 
780. 74 Ariz. 67. 

Colo.—Harrison Const. Co. v. NIssen, 
199 P.2d 886, 119 Colo. 42. 

Iowa.—In re Stevens’ Elstate, 272 N. 

W. 426. 223 Iowa 869. 

Ky.—Daniels v. Central Truckaway 
System, 253 S.W.2d 1. 
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N.Y.—Mercante v. Hygrade Food 
Products Corp., 24 N.Y.S.2d 729, 
261 App.Div. 829. 

Or.—Columbia Digger Sand & Grav¬ 
el Co, V, Ross Island Sand & Grav¬ 
el Co., 25 P.2d 911, 146 Or. 96, 

Tex.—^Whelan v. Henderson, Clv.App., 
137 S.W.2d 160, error dismissed, 
judgment correct. 

64 C.J. p 1087 note 1 [a]. 

(2) Verdict of no cause of action 
as to all parties, in suits by owner- 
operator of automobile and Invited 
passengers for Injuries sustained in 
collision with another automobile, 
which wore consolidated for trial 
with a separate suit by the owner and 
driver of the second automobile.— 
Leland V. Henderson, 16 A.2d 621, 18^ 
N.J.Misc. 702. 

(3) Verdict for wife suing for per¬ 
sonal injuries and verdict of no cause 
of action as to claim of husband, 
with respect to husband's outlays for 
assistance in house.—-Ruby v. Quoti¬ 
dian, 183 A. 910, 14 N.J.Misc. 227. 

(4) Verdict attributing portion of 
the negligence causing collision to 
motorist who was driving on proper 
side of highway.—Schworer v. Ein- 
berger, 286 N.W. 14. 232 Wls. 210. 

2. Ala.—^Alabama Power Co. v. 
Strlngfellow, 163 So. 629, 228 Ala. 
422. 

3. N.T.—Adams v. Kline, 119 N.Y.S. 
280. 

Court is not bound to receive a ver¬ 
dict based on an obvious misappre¬ 
hension of instructions.—^West v. Ab¬ 
ney, 219 P.2d 624, 203 Okl. 227. 

4. Iowa.—Hall v. Great American 
Ins. Co, of New York. 262 N.W. 763, 
217 Iowa 1005. 

It is not for Jury to select one part 

of the charge to the exclusion of an¬ 
other, or to decide whether one part 
cures or qualifies another, without 
being Instructed so to do by the 
Judge.—Morrison v. Dickey, 46 S.E. 
863, 119 Ga. 698—Savannah, F. & W. 
Ry. Co. V. Hatcher, 45 S.E 239, 118 
Ga. 273—Potts V. R. F. C., 47 S B.2d 
178, 76 Ga.App. 796—^Western & A. R. 
Co. V. Sellers, 83 S.E. 446, 15 Ga.App. 
869. 
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Consequently, a verdict which does not disregard an 
instruction when interpreted with the entire charge 
will not be set aside because it appears inconsistent 
with an isolated or detached expression, clause, or 
paragraph.5 A verdict is not contrary to the in¬ 
structions where there is evidence on which under 
the instructions given the jury is authorized to 
find the verdict returned,® notwithstanding the judge 
expressed dissatisfaction at the method of proof 
when he submitted the issued A general verdict for 
plaintiff for much less than the amount of relief 
demanded on an unliquidated claim does not neces¬ 
sarily show that the jury did not follow the in¬ 


structions.* 

Incorrect instructions. In some jurisdictions the 
jury must follow the instructions whether the in¬ 
structions did or did not correctly state the law,'* 
particularly where the evidence is undisputed.^* 
Under this rule, a verdict cannot be supported on a 
theory of law contrary to that on which the case 
was submitted to the jury.^^ Elsewhere, it has been 
held that the mere fact that the jury disregarded an 
incorrect instruction is not a ground for reversing 
a judgment thereon, particularly where the ver¬ 
dict is plainly justified by the evidence,^® and it is 


XnstruotioaB ooniitmaa 

In action for personal Injuries 
wherein only two instructions were 
given for plaintiff, second instruc¬ 
tion, to assess damages for designat¬ 
ed items if Jury found for plaintiff 
under the evidence and first instruc¬ 
tion and if they found that plaintiff 
was in exercise of ordinary care, did 
not authorize Jury to ignore defend¬ 
ant’s Instructions.—McNatt v. Wab¬ 
ash Ry. Co., 108 S.W.2d 33, 341 Mo. 
61G. 

lasmea made by pleadiage 

Jury must obey part of charge de¬ 
fining Issues made by pleadings, as 
well as instructions declaring law 
applicable to evidence submitted.— 
Ryan v. Beaver County, 21 P.2d 858, 
82 Utah 27, 89 A.L.R. 1253. 

8. Ky.—Speith v. Helm. 192 S.W.2d 
376, 301 Ky. 451. 

Neb —Prediger v. Lincoln Traction 
Co, 149 N.W. 776, 97 Neb. 315. 

6. Ky,—Hilsenrad v. Bowling, 16fi S. 

W.2d 847, 292 Ky, 368, 

64 C.J. p 1087 note 4. 
asperie&oe ot Jury 

A finding of strict compliance with 
instructions may be predicated on ju¬ 
ry's experience and length of service 
—McDonald v. Elkins, 187 A. 726, 88 
N.H. 249. 

Verdicts held aot contrary to Instruo- 
ttons 

(1) Generally. 

U.S.—Telluride Power Co. v. Wil¬ 
liams, C.A.Utah, 172 F.2d 673. 

Ala.—Clark v. Farmer, 159 So. 47, 
229 Ala. 596—Strickland v. Helms, 
72 So 2d 122. 

Iowa.—Laudner v. James, 266 N.W. 
16, 221 Iowa 863. 

Kan.—Smlth v. Kansas City, 146 P.2d 
660, 158 Kan. 213. 

Ky.—Davis v. McFarland, 266 S.W.2d 
66—Betzing v. Wynn, 248 S.W.2d 
727—Speith v. Helm. 192 S.W.2d 
876, 801 Ky. 461—Hilsenrad v. 

Bowling, 166 S.W.2d 847, 292 Ky. 
368—Louisville Water Co. v. Bow¬ 
ers, 64 S.W.2d 444, 251 Ky. 71. 
Minn.—Katzmarek v. Weber Broker¬ 
age Co., 8 N.W.2d 822, 214 Minn, 
580. 


Mont.—Cash v. Knapp, 113 P 2d 343, 
112 Mont. 101—Tiddy v. City of 
Butte. 65 P.2d 605, 104 Mont. 202. 
Neb.—Pyle v. Bradley, 269 P.2d 842. 
Okl.—Stanley v. Sweet. 214 P.2d 906, 
202 Okl. 448—^Drummond v. Corbin, 
77 P.2d 692, 182 Okl. 338. 

Tex.—Bankers Standard Life Ins. Co. 

V. Atwood, Civ.App., 205 S.W.2d 
74, 

Utah.—-Erickson v. Walgreen Drug 
Co,. 232 P.2d 210. 31 A.L.R.2d 177. 
64 C.J. p 1087 note 4 [bj. 

(2) In action for conversion of per¬ 
sonal property, under Instructions 
which refer to defendants plurally 
and not also singularly, a verdict 
holding only part of the defendants 
responsible for damages was not con¬ 
trary to the Instructions.—Bowman 
V. Lewis, 102 P.2d 1. 110 Mont. 435. 

(3) Where, in suit to rescind sale 
of land on ground that vendor was 
incompetent, the Jury was instructed 
to decide with respect to vendor’s 
competency, verdict for plaintiff could 
not be set aside and directed for de¬ 
fendants on ground that jury ignored 
Instructions, since that ground would 
be pertinent only to motion for new 
trial, which had been denied —Simon 
V. Williams, 232 P.2d 181, 123 Colo. 
506. 

7. S.C.—Roddey Automobile Co, v. 
Keenan, 86 S.E. 23, 101 S.C. 607. 

8. Utah,—^Hunter v. Wm. M. Roy- 
lance Co., 143 P. 140, 46 Utah 136. 

9. Ala—^Whlte v. State ex rel. Har- 
degree, 63 So.2d 699. 256 Ala. 18— 
Franklin Fire Ins. Co. v. Slaton, 
200 So. 664, 240 Ala 560. 

Iowa.—In re Stevens’ Estate, 272 N. 

W. 426, 223 Iowa 369. 

Ky.—Davis V. McFarland, 266 S W.2d 
66— Wall V. Van Meter, 223 S.W.2d 
734. 311 Ky. 198, 20 A.L.R.2d 272— 
Franklin County v. Bailey, 63 S.W. 
2d 622, 250 Ky. 528. 

Minn.—Katzmarek v. Weber Broker¬ 
age Co., 8 N.W.2d 822. 214 Minn. 
680. 

Mont,—McDonald v. Peters, 272 P.2d 
731—Metcalf v. Barnard-Curtiss 
Co., 180 p.2d 263, 120 Mont. 60— 
Ingman v. Hewitt. 86 P.2d 663, 107 
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Mont. 267—Hageman v. Arnold, 254 
P. 1070, 79 Mont. 91. 

S.C.—Mishoe v. Atlantic Coast Line 
R. Co., 197 S.E. 97, 186 S.C. 402. 

64 C.J. p 1088 note 7. 

Jury’s disregard of erroneous Instruc¬ 
tion os: 

Ground for reversal where verdict 
correct seo Appeal and Error $ 
1906. 

Harmless error soo Appeal and Er¬ 
ror §5 1773 a, 1784 a. 

Verdict contrary to law as ground 
for new trial see New Trial S 68. 

Bemedy 

The injured party’s remedy is by 
appeal.—Piedmont Fire Ins. Co. v. 
Tierce, 17 So.2d 133, 246 Ala, 416. 

10. Iowa.—Dutton ▼. Wabash, etc.r 
R. Co., 23 N.W. 739, 66 Iowa 362. 

11. Mo.—Fink v. Kansas City South¬ 
ern Ry, Co., 143 S.W. 668, Ifl Mo. 
App. 314. 

64 C.J. p 1088 note 9. 

12. Miss.—^Walker v. Dickerson, 18* 
So. 438. 183 Miss. 642. 

64 C.J. p 1088 note 10. 

13. Va.—Collins V. George, 46 S.E. 
684, 102 Va. 609. 

64 C.J. p 1088 note 11. 

la Hhofl* Xslapna 

(1) The fact that the jury disre¬ 
garded an erroneous instruction has 
been held not a ground for vitiating 
the judgment, provided they found a 
verdict which was justified by the 
evidence.—Butler v. Rhode Island Co., 
R.I., 68 A. 425. 

(2) It has also been held, in an as¬ 
sumpsit action where the declaration 
contained a count on express contract 
and also a quantum meruit count, the 
evidence tended to support the quan¬ 
tum meruit count only, and the court 
charged that If the implied contract 
were proved the full amount sought 
could not be recovered, that a ver¬ 
dict for the full amount sought could 
not be supported, since the charge, 
even though erroneous, was the law 
of the case and binding on the jury,— 
Medhurst v. McCrohan, 200 A. 632, 61 
R.I. 160. 
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manifest to the appellate court that justice has 
been done 

Failure to object to instruction. An instruction 
given without objection, whether right or wrong, ^5 
has been held to become the law of the case and 
the jury are bound by it.^® 

Immaterial disregard of instructions. It has been 
held not to be error to disregard an instruction to 
state in the verdict on which of several counts the 
verdict is based,and a verdict will not be set aside 
because it is contrary to instructions which were 
inapplicable^® or conflicting,^® or because the charge 
as a whole shows that the instruction disregarded 
was inadvertently given,^0 or where under all the 
circumstances it is more reasonable to assume that 
the jury forgot the instruction rather than that they 
purposely disobeyed it,21 or where the disregard 
was merely technical .22 The fact that a verdict is 
against the evidence and instructions is no ground 
for reversal where the evidence and instructions 
relate altogether to an issue not made by the plead- 
ings.2® 


Instructions as to damages. If correct instruc¬ 
tions are given as to the elements or measure of 
damage, or the amount of recovery, the jury are 
required to follow them and are restricted thereto,2^ 
and a departure therefrom constitutes error and 
the rule has been held applicable even though the 
charge is erroneous ,26 or even though an instruction 
propounds an improper measure of damages to 
which the parties assented or to which they did not 
object,27 Disregard by the jury of an instruction 
as to the amount of recovery has been held to be 
cured by a remittitur.2® 

§ 511. Amendment or Correction by Jury 

The Jury have the right and the power to correct or 
change their verdict at any time before it has been 
finally recorded and they have been discharged. 

Although a party litigant has a substantial right 
in a verdict obtained in his favor,2® a manifest 
mistake in a verdict may be corrected by proper 
procedure;®® and as a general rule the jury have 
the right®! and the power®® to correct or change 
their verdict at any time before it has been finally 
recorded and the jury have been discharged from 


14 . Wash.—^Kaneroft v. Godwin, €3 
P. 189, 41 Wa.sh 253. 

15 . Mont—^Western Montana Nat. 
Bank v. Home Ins. Co. of New 
York, 241 r. 611, 75 Mont 16. 

Or .—Columbia Digger Sand & Grav¬ 
el Co. V. Ross Island Sand & Grav¬ 
el Co., 25 P.2d 911, 146 Or. 96. 

16 . Mont—Wood V. Jaeger, 272 P. 
2d 725—We.stern Montana Nat. 
Rank V. Home Ins Co. of New York, 
241 P. 611. 76 Mont. 16. 

Or.—Columbia Digger Sand & Gravel 
Co. V. Ross Island Sand & Gravel 
Co., 25 P.2d 911, 145 Or, 96—Tou 
Velle V. Farm Bureau Co-op, Exch., 
229 P. 83, 1103, 112 Or. 476. 

64 C.J. p 1088 note 13. 

Effect of failure to object or except 
generally see supra §§ 426-426. 

17 . Tex—Arnold v. Penn, 32 S.W. 
363. 11 Tex.Civ.App. 326. 

18. Mont.—Baltcock v. Maxwell, 74 
P. 64. 2.0 Mont. 31. 

Va.—Smith v. Tate, 82 Va. 657. 

19 . Mont.—Shlpler v. Potomac Cop¬ 
per Co., 220 P. 1097, 09 Mont. 86. 

64 C.J. p 1089 note 1C. 

80. Ala,—Birmingham Amusement 
Co, v NorrLs, 112 So. 633, 216 Ala. 
138. 53 ALR. 840. 

81. Wis.—IIart v. Godkin, 100 N.W. 
1057, 122 Wis. 646. 

88 . Wash.—Wallerich v. Puget 
Sound Warehouse Co.. 80 P. 763, 38 
Wash. 501. 

83. Iowa.—Scott \. Morse, 6 N.AV. 
68, 7 N.W. 15. 64 Iowa 732. 


24. Ind —Belleville Lumber & Sup¬ 
ply Co. v Chamberlin, 84 N.E 2d 60, 
120 Ind App. 12. 

Iowa—Hall V. City of West Des 
Moines, 62 N.W.2d 734. 

Ky.—Wall V. Van Meter, 223 S.W.2d 
734, 311 Ky. 198, 20 AL.R.2d 272. 

Or.—Tou Velle v. Farm Bureau Co¬ 
op Exch., 229 P. 83, 1108. 112 Or. 
476. 

R.I.—Medhurst v. McCrohan, 200 A. 
632. 61 R.I. 160. 

64 C.J, p 1089 notes 22, 23. 

35. Ill.—Browder v. Beckman, 275 
Ill.App. 193. 

Or.—Tou Velle v. Farm Bureau Co¬ 
op. Exch., 229 P. 83, 1103, 112 Or. 
476. 

R.I—Medhurst v. McCrohan, 200 A. 
632. 61 R.I. 160. 

64 C.J p 1089 note 24. 

Departure from iustmctloixs as to 
damages held showu 

Ind.—I’earl Creamery Co. of Nap- 
panee v. Montpelier Creamery Co., 
101 N.E 2d 709, 123 Ind.App. 401. 

Ky.—Hines v. Gibson, 264 S.W.2d 64 
—Wall V. Van Meter, 223 S.W.2d 
734. 311 Ky. 198, 20 A.L.R.2d 272. 

86. R.I.—Medhurst v. McCrohan, 200 
A. 632, 61 R.I. 150. 

27. Ala.—Lee v. Gidley, 40 So.2d 80, 
252 Ala. 156. 

88. Ill.—Robison v. Bailey, 113 Ill. 
App. 123. 

Remittitur as cure of error see Ap¬ 
peal and Error § 1869. 

89. N.C.—Edw^ards v. Hood Motor 
Co., 69 S.E 2d 650, 236 N.C. 269. 
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30. Wash—Hamilton v. Snyder, 48 
P.2d 246, 182 Wash. 688. 

31. Ark—Saxon v. Foster, 66 S.W. 
425, 69 Ark. 626. 

N.Y.—Savko V. Brooklyn & Queens 
Transit Corp., Mun Ct., 1 N.Y S.2d 
489, 166 Misc, 84—McGrath v. Bag- 
ley, 68 N.Y.S.2d 605, reversed on 
other grounds 76 N.Y.S.2d 298, 273 
App.Div. 822. 

Amendment and correction of special 
interrogatories and findings see in¬ 
fra § 649. 

Right of plaintiff to take nonsuit aft¬ 
er Jury have been sent back to cor¬ 
rect defect in verdict see Dismissal 
and Nonsuit § 22. 

32. Ga.—Monroe v. Alden, 7 S.E.2d 
424, 61 Ga App. 829. 

Idaho.—Baldwin v. Ewing, 204 P.2d 
430, 69 Idaho 176. 

N.J.—Corpus Juris cited ia Plcariello 
V. Linares & Resdgno Bank, 21 A. 
2d 343, 345, 127 N.J.Law 63. 

N.Y.—Savko v. Brooklyn & Queens 
Transit Corp., 1 N.Y.S.2d 489, 166 
Miac. 84—McGrath v. Bagley, 68 
NY.S.2d 605, reversed on other 
grounds 76 N.Y.S.2d 298, 273 App. 
Div. 822. 

Tenn.— Corpus Juris cited in Trevath- 
an v. Lynch. 113 S.W.2d 416, 417, 
21 Tenn.App. 549. 

64 C.J. p 1089 note 28. 

Oral verdict of a jury rendered In 
open court is controlling and can be 
upheld even though in conflict with a 
written verdict handed in by them 
at the same time.—Dives v. Wise, 18 
Pa.Dist. & Co. 411, 26 Berks Co. 97. 
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the case. In a proper case the court may accept 
successive verdicts.^® 

§ 512. - Under Advice, Direction, or 

Sanction of Court 

As a general rule, sometimes by virtue of statute, 
the trial court has power, and it is usually considered 
its duty, to require the Jury to reconsider and amend or 


TRIAL §§ 511-612 

change their verdict where It It defective or Improper, 
either in form or In eubstenoe. 

It is usually held, sometimes by virtue of stat¬ 
ute,®^ that the trial court has power to require the 
jury to reconsider and amend or change their ver¬ 
dict where it is defective or improper, and that 
this rule applies where the verdict is informal or 
defective in form®® or defective in substance 


33. N M.—Holloway v, Evans, 238 P. 
2d 467. 55 N.M. 601. 

34. Cal.—Sparks v. Berntsen, 121 P, 
2d 497, 19 Cal 2d 208—Brand v. 
Norns, 263 P.2d 456, 121 Cal.App.2d 
367. 

Conn.—Gillette v. Schroeder, 54 A.2d 
498, 133 Conn. 682—Marini v. Wynn, 
20 A.2d 400, 128 Conn. 53—Daniels 
V. P. & W. Grand 6, 10, and 25 Cent 
Store, 121 A. 804, 99 Conn. 416. 

Ga.—Monroe v. Alden, 7 S E.2d 424, 61 
Ga.App. 829. 

Idaho.—Baldwin v, Ewing, 204 P.2d 
430, 69 Idaho 176. 

Or.—Printing Industry of Portland v. 
Banks. 46 P 2d 596, 150 Or. 664. 

Wash—^Haney v Cheatham, 111 P.2d 
1003, 8 Wash 2d 310. 

64 C.J. p 1089 note 30. 

Ilesubmisslon of cause see supra § 
487. 

35. Ala.—City of Tuscaloo.sa v. Fair, 
167 So, 276, 232 Ala. 129—Butler 
V, Walton, 6C So 2d 369, 36 Ala App, 
319, certiorari denied 66 So.2d 379, 
257 Ala, 714. 

Cal.—Sparks v. Berntsen, 121 P.2d 
497, 19 Cal 2d 308—Phipps v. Su¬ 
perior Covirt in and for Alameda 
County, 89 P.2d 608, 32 Cal.App.2a 
371. 

Colo.—^Hollenbeck & Reeves v. Peter- 
.son, 172 P.2d 678. 115 Colo. 301. 

Ga—Pried v. Fried, 69 S E 2d 862. 
208 Ga. 861—Lowery v. Morton, 36 
S.E,2d 661. 200 Ga. 227. 

Idaho.—Corpus Juris cited iu Bald¬ 
win v Ewing, 204 P.2d 430, 432, 69 
Idaho 176. 

Kan.—Traders State Bank of Glen 
Elder v, Wooster, 154 P.2d 1017, 
159 Kan. 337. 

Miss.—Mississippi Cent. R. Co. v. 
Roberts, 160 So, 604, 173 Miss, 487, 
appeal dismissed 66 S.Ct. 107, 296 
XJ.S. 536, 80 LEd. 38. 

Mio.—Cable v. Metropolitan Life Ins. 
Co. 128 S.W.2d 1123, 233 Mo App. 
1093. 

N.Y.—White V. Hussey, 76 N,Y,S.2d 
924. 191 Misc. 193—Carrig v. Oakes, 
20 N.Y.S.2d 585, 173 Mi.se. 793, af¬ 
firmed 24 N.Y.S.2d 135, 260 App.Div. 
989—Miller V. City of Syracuse, 101 
NT.S2d 346—^McGrath v. Bagley. 
68 N.Y.S.2d 606, reversed on other 
grounds 76 N.Y.S.2d 298, 273 App. 
Dlv. 822. 

N.C.—Baird v. Ball. 168 S.E. 667, 204 
N.C. 469. 

Ohio—Bicker v. Schmidlapp. 30 Ohio 
N.P.,N.S., 483. 


Pa.—Douglas v. Kulp, Com Pl„ 28 Del. 
Co. 349. 

Tenn—Trevathan v. Lynch, 113 S.W. 
2d 416, 21 Tenn App. 549. 

Tex—Barker v. Weingarten River¬ 
side Co., Civ.App., 232 S.W.2d 692, 
refused no rever.slbic error. 

Wis—Husting v. Dietzen, 272 N.W. 
851, 224 Wis. 639. 

Proper prooedure 

t Cal —Brown v. Regan, 75 P.2d 1063, 
10 Cal 2d 519 

Idaho.—Baldwin v. Ewing, 204 P,2d 
430. 69 Idaho 176. 

36. Ala.—Johnson v. Louisville & 

1 N. R. Co., 198 So. 850, 240 Ala. 

I 219—City of Tuscaloosa v. Fair, 
167 So 276, 232 Ala. 129—Butler 
V. Walton. 56 So.2d 369, 36 Ala.App. 
319, certiorari denied 66 So.2d 379, 
257 Ala. 714. 

Cal—Sparks v. Borntsen, 121 P.2d 
497, 19 Cal 2d 308—Brown v. Re¬ 
gan, 75 P.2d 1063, 10 Cal.2d 510. 

Colo.—Blain v. Yockey, 184 P.2d 1015, 
117 Colo 29. 

Idaho—Baldwin v. Ewing, 204 P.2d 
430, 69 Idaho 176. 

Kan —Traders State Bank of Glen 
Elder v. Woo.ster, 154 r.2d 1017, 
159 Kan. 337. 

Miss.—^Universal C. I. T. Credit Corp. 
V. Turner, 66 So 2d 800, 

Mo.—Cable v. Metropolitan Life Ins. 

I Co.. 128 S.W.2d 1123, 233 Mo.App 
1093—Conway v. Kansas City Pub¬ 
lic Service Co., 12'5 S.W.2d 935, 234 
Mo.App 696, certiorari quashed 
State ex rel. Kansa.s City Public 

I Service Co. v. Shain, 134 S.W.2d 
68, 345 Mo. 643. 

I N. J.—Picariello v. Linare.s & Rescig- 

I no Bank. 21 A.2d 343. 127 N.J. 
Law 63, 

N.Y.—White v. Hu.s.sey, 76 N.Y..S 2d 
924, 191 Mlsc. 193—Plcone v. Pl- 
conc, 73 N.Y.S.2d 156, 189 Misc. 84, 
reversed on other grounds 78 N.Y. 
S.2d 372, 273 App.Div. 914—Savko 
V. Brooklyn & Queens Transit 
Corp., 1 N.V.S.2d 489, 166 Misc. 84 
—Miller V. City of Syracuse, 101 
N.YS.2d 346—McGrath v. Bagley. 
68 N.Y.S.2d 605, reversed on other 
grounds 76 N.Y.S.2d 298. 273 App. 

I Dlv 822. 

N.C—Baird v. Ball. 168 S.E. 667, 204 

[ N.C. 469. 

I Ohio.—Ekleberry v. Sanford, B7 N.E. 

I 2d 270. 73 Ohio App. 671—Landon 
V. Holzberger, 183 N.E. 446, 43 
Ohio App. 434—Bicker v. Schmid¬ 
lapp, 30 Ohio N.r.,N.S„ 483. 
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Or.—Printing Industry of Portland 
v. Banks, 46 P.2d 696, 150 Or. 664. 
Pa,—Needleman v. Lloyd, 55 Pa.Dist. 
& Co. B81—Devlin v. Kreuger, Com 
PL, 86 Pittsb.LegJ. 57. 

Tenn.— Corpus Juris cited in. Treva¬ 
than V. Lynch. 113 S.W.2d 416, 417. 
21 Tenn.App. 649 

Tex.—Barker v. Weingarten River¬ 
side Co., Civ.App., 232 S.W.2d 692, 
refused no reversible error. 

64 C.J. p 1090 note 31, 

Verdict Improperly aaaoniiioed or re¬ 
corded 

N.Y,—Savko v. Brooklyn & Queens 
Transit Corp., 1 N,Y.S.2d 489, 166 
Ml.se. 84. 

Verdicts held proper to amend 

(1) In negligence action, verdict 
containing the words "not guilty."— 
Wise V. Coleman, 230 S,W.2d 870, 360 
'Mo. 829. 

I (2) Verdict for plaintiff in stated 
amount and separate verdict for 
defendant In stated amount on his 
counterclaim, where the trial Judge 
had told the Jury they could find but 
one verdict.—Baranko v. Grenz, 
Mont., 256 P.2d 1074. 

37. Ala.—^W, T, Rawleigh Co. v, 
Hannon. 22 So.2d 603, 32 Ala.App. 
147. 

Colo,—Blain v. Yockey, 184 P.2d 1015, 
j 117 Colo. 29. 

Conn.—Marini v. Wynn, 20 A.2d 400, 
128 Conn. 63. 

Ga.—Monroe v. Alden, 7 S.E. 2d 424, 
61 Ga.App. 829. 

1 N.Y. — ^White V. Hussey, 76 N.Y.S.2d 
924, 191 Misc, 193—Savko v. Brook- 
j lyn & Queen.s Transit Corp., 1 N.Y, 
S.2d 489. 166 Misc. 84—Miller v. 
City of Syracuse, 101 N.Y.S.2d 346. 
64 C.J. p 1090 note 32. 

In Ohio 

(1) It has been held that a Jury 
should have every reasonable oppor¬ 
tunity, before their verdict l.s put on 
record and before they are discharged 
and their relation to the case as Ju¬ 
rors has ceased, to alter their ver¬ 
dict in form or suKstance to con¬ 
form it to their intention —Ekleberry 
V. Sanford, 57 N.E.2d 270, 73 Ohio 
App. 671. 

(2) In an earlier ca.se, however. It 
was held that a verdict returned by 
jury could not be changed except a.s 
to form.—Landon v, Holzberger, 183 
N.E. 446, 43 Ohio App. 434. 
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and it is usually considered the duty of the court 
to exercise this power to have the verdict amended 
or corrected.38 However, it is error for the judge 
to send the jury back to reconsider its verdict where 
he believes it is the result of passion, prejudice, 
partiality, or mistake.^® In a proper case the 
court may require the jury to correct or amend their 
verdict whether or not requested to do so,^® and 
with or without the consent of counsel,and even 
over the objection of counsel .^2 


The power of the court to require the jury to 
reconsider their verdict is not limited to a case 
where the verdict is so unreasonable that, if ac¬ 
cepted, it would have to be set aside as against the 
evidence.43 The jury may be directed to reconsider 
and amend or change their verdict where it is im¬ 
perfect ambiguous, indefinite, or uncertain 
insensible or incomprehensible inconsistent or 
conflicting incomplete ;48 or where it is otherwise 


88 . Cal.—Sparks v. Bemtsen, 121 P. 
2cl 497, 19 Cal.2d 308—Brown v. 
Resan. 76 P.2d 1063, 10 Cal.2d 619 
—Hallinan v. Prindle, 29 P.2d 202, 
220 Cal. 46. 

Colo.—Blaln v. Yockey, 184 P.2d 1015. 
117 Colo. 29. 

Ga.—Liowery v. Morton, 36 S.E.2d 661, 
200 Go. 227. 

N.J.— Corpus Juris cited in PI carl ell o 
V. Linares & Rescigno Bank, 21 A. 
2d 843, 346, 127 N.J.Law 63. 

N.T.—Thor.sen v. Metzgar, 105 N.Y.S. 
2d 947. 278 App.Div. 421—Miller v. 
City of Syracuse, 101 N.Y.S.2d S46 
•—McGrath v. Bagley, 68 N.Y.S.2d 
606, reversed on other grounds 76 
N.T.S.2d 298. 273 App.Plv. 822. 
Ohio.—Ridenour v. Lile, 114 N.E.2d 
166, 93 Ohio APP. 436. 

W.Va,—Brewer v. Appalachian Con¬ 
structors, Inc., 76 S.E.2d 916. 

64 C.J. p 1090 note 33. 

Beadlugr of verdict 

Where Jury returns verdict con¬ 
taining a patent ambiguity or de¬ 
fect, it Is duty of court at time ver¬ 
dict Is read to call jury’s attention 
to such ambiguity or defect so that 
Jury itself may correct Its verdict 
before it is received and judgment 
entered thereon.—Kaimann v. Kal- 
mamn Bros., Mo.App., 182 S.W.2d 458. 

Normal proceeding when jury ren¬ 
der insufficiently formulated verdict 
Is formal correction by Jury under 
advice of court.—Brand v. Norris, 
26S P.2d 456, 121 Cal.App.2d 367. 

Duty to scrutinise 

It is the duty of the presiding 
judge, before accepting a verdict, to 
scrutinize its form and substance to 
prevent insufficient or inconsistent 
findings from becoming a record of 
the court.—Edwards v. Hood Motor 
Co., 69 S.E.2d 650, 236 N.C. 269. 

Court control salutary 

The control of the court over the 
verdict of the jury Is limited but 
salutary, and a mere expression of 
opinion by the trial court that the 
verdict Is too large or too small may 
conduce to a desirable result.—Gil¬ 
lette V. Scbroeder, 54 A.2d 498, 133 
Conn. 682. 

89, N.J.—Elvin V. Public Service 
Coordinated Transp., 67 A.2d 889, 
4 N.J.Super. 491. 


Compromise verdict I 

Where court refuses to accept ver¬ 
dict because it believes it to be ai 
compromise verdict, it in effect finds 
that the verdict Is the result of pas-1 
I slon, prejudice, partiality or mistake, 
and it is error for it to Instruct the 
jury to reconsider the verdict.—Elvin ' 
V. Public Service Coordinated Transp., 
supra. 

40. Tenn—Trevathan v. Lynch, 113 

S.W.2d 416, 21 TennApp. 649. | 

41. Colo.—^Blain v. Yockey, 184 P.' 
2d 1015, 117 Colo. 29. 

Okl.—West V. Abney, 219 P.2d 624, 
203 Okl. 227. 

Tenn.—Trevathan v. Lynch, 113 S.W. 

I 2d 416, 21 Tenn.App. 649. 

48. Colo.—Blaln v. Yockey, 184 P.2d 
1016, 117 Colo. 29. 

43. Conn.—Gillette v. Schroeder, 64 
A.2d 498, 133 Conn. 682—Ryan v. 
Scanlon, 168 A. 17, 117 Conn. 428. 

44. N.Y.—Savko v. Brooklyn & 
Queens Trant.lt Corp., 1 N.T.S.2d 
489. 166 Mlsc. 84. 

45. Cal.—Sparks v. Bemtsen, 121 P. 
2d 497, 19 Cal.2d 308. 

Ga.—Lowery v. Morton, 36 S.E.2d 661, 
200 Ga. 227. 

Idaho — Corpus Juris cited iu Bald¬ 
win V, Ewing, 204 P.2d 430, 432, 69 
Idaho 176. 

N.Y.—Rush V. Jagels “A Fuel Corp.”, 
35 N.T.S.2d 861, 264 App.Div. 635. 
N.C.—Edwards v. Hood Motor Co., 69 
S.E.2d 650, 236 N.C. 269—Baird v. 
Ball, 168 S.E. 667, 204 N.C. 409. 
Okl.—Keener v. Tally, 263 P.2d 613 
—Fletcher v. Allen, 157 P.2d 462, 
195 Okl. 307. 

Pa.—Pllvelis v. Township of Plains. 
Com Pl„ 34 Luz.L.Reg. 29, reversed 
on other grounds Pilvelis v. Plains 
Tp., 14 A.2d 667, 140 Pa.Super. 661. 
64 C.J. p 1092 note 46. 

Duty to reaueat 

If verdict is ambiguous, party ad¬ 
versely affected should request a 
more formal and certain verdict, and 
then, if trial Judge has any doubts 
on the subject, he may send jury 
out to correct verdict.—Fernandez 
V. Consolidated Fisheries, Inc., 266 P. 
2d 863, 117 Cal.App.2d 264. 

Proper procedure where the verdict 
returned is uncertain and needs sup¬ 
port as to its meaning is to have jury 
return to their room and further 
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deliberate on a proper form of ver¬ 
dict.—Schaller v. Chapman, Ohio 
App., 66 N.E.2d 266. 

Verdict held not ambiguous 

Ohio.—Schaller v. Chapman, supra. 

46. Cal.—Mish V. Brockus, 218 P.2d 
849, 97 Cal.App.2d 770. 

Colo,—Blaln v. Yockey, 184 P.2d 
1015, 117 Colo. 29. 

Tenn.—Trevathan v. Lynch, 113 S.W. 
2d 416, 21 Tenn.App. 649. 

47. Cal.—Mish v. Brockus, 218 P.2d 
849, 97 Cal,App.2d 770—Johnson v. 
Marquis, 209 P.2d 63, 93 Cal.App. 
2d 341. 

Mich.-Jakuhlec v. Hasty, 69 N.W.2d 
386, 337 Mich. 205. 

N.Y.—Thorsen v, Metzgar, 105 N.Y.S. 
2d 947, 278 App.Div. 421—Reilly v. 
Shapmar Realty Corp., 45 N.Y.S.2d 
S'56, 267 App.Div. 198. 

N.C.—^Edwards v. Hood Motor Co., 
69 S.E.2d 550, 236 N.C. 269—Baird 
V. Ball, 168 S.E. 667, 204 N.C. 469. 
Pa.—iPhlllips V. Upper Darby Tp., 
Com.Pl., 84 Del.Co. 172. 

Tenn,—Trevathan v. Lynch, 113 S.W. 

2d 416, 21 Tenn.App. 649. 

Tex.—Barker v. Weingarten River¬ 
side Co., Civ.App., 232 S.W.2d 692, 
refused no reversible error—Su¬ 
perior Ins, Co. V. Owens, Civ.App., 
218 S.W.2d 617, error refused no 
reversible error—Traders & General 
Ins. Co. V. Holtzclaw, Civ.App., Ill 
S.W.2d 769, error dismissed—James 
A. Dick Co. V. Yanez, Civ.App., 66 
S.W.2d 600, error refused. 

Wash.—Haney v. Cheatham, 111 P.2d 
1003, 8 Wash.2d 310. 

I Wls.—Husting V. Dietzen, 272 N.W. 

861, 224 Wis. 639. 

Verdict held uot iuoousistent 
1 N.C.—Butler v. Gantt, 18 S.E.2d 119, 
220 N.C. 711. 

Seconslderatioa of verdict held er. 
I xoaeous 

N.Y.—Newburgh Transfer & Storage 
Co. V. Pure Oil Co., 30 N.E.2d 601, 
284 N.Y. 293. 

I 48. N.Y.—J^lcone v. PIcone, 73 N.Y. 

S.2d 156, 189 Misc. 84, reversed on 
i other grounds 78 N.Y.S.2d 372, 
I 273 App.Div. 914—^McGrath v. Bag- 
I ley, 68 N.y.S.2d 606, reversed on 
I other grounds 76 N.Y.S.2d 298, 273 
1 App.Div. 822. 

1 Okl.—Keener v. Tully, 263 P.2d 613. 
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defective, as where it is illeg-al;'*® repugnant;^® 
not in accordance with the evidence or where 
there is manifest error in the verdict.®^ Also they 
may be required to reconsider and amend or change 
their verdict where it does not properly designate 
the party for or against whom the jury have de¬ 
cided where a joint verdict for plaintiffs, in¬ 
stead of a separate verdict for each plaintiff, is re¬ 
turned where the verdict makes no finding as to 
one of the defendantswhere it does not con¬ 
form to the instructions®® or where it appears that 
the jury misunderstood the instructions;®"^ where 
it does not respond to, or clearly cover, the issues 
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where a general verdict for defendant fails to 
specify on which of several pleas it is based;®® 
where there is no verdict corresponding with spe¬ 
cial findings on a particular issue;®® or where the 
verdict does not correctly express the actual agree¬ 
ment or true finding of the jury.®^ 

In still other instances it has been held proper 
to require the jury to reconsider and amend or 
change their verdict where it is excessive;®® in¬ 
correctly states the amount of recovery;®® awards 
punitive or exemplary damages without awarding 
actual or compensatory damages;®® improperly 


Tenn.—Trevathan v. Lynch, 113 S.W. 

2d 416, 21 Tenn.App. 549. 

49, Pa.—^Phillips v. Upper Darby 
Tp.. Com.PI., 34 Del.Co. 172. 

60. Colo.—Blain v. Yockey, 184 P.2d 

1016, 117 Colo. 29. 

Tenn.—Trevathan v. Lynch, 113 S.W. 
2d 416. 21 Tenn.App. 649. 

61. Conn.—Gillette v. Schroeder, 64 
A.2d 498, 133 Conn. 682. 

64 C.J. p 1092 note 48. 

Insafflcleiit evidence as to epeoial 
damages 

Cal.—Megee v. Fasulls, 150 P.2d 281, 
66 Cal.App.2d 94. 

Zn OMo 

In a case, In which It was held that 
a verdict could not be changed ex¬ 
cept as to form, a verdict manifest¬ 
ly against the weight of the evidence 
was held not ground for order that 
Jury return to Jury room to recon¬ 
sider case, vacate verdict, and return 
new one.—Landon v. Holzberger, 183 
N.E. 446, 43 Ohio App. 434. 

62. Kan.—Traders State Bank of 
Glen Elder v. Wooster, 164 P.2d 

1017, 169 Kan. 337. 

N.Y.—Savko v. Brooklyn & Queens 
Transit Corp., 1 N.Y.S.2d 489, 166 
Mlsc. 84. 

53. Ala—Johnson v. Louisville & N. 

R. Co.. 198 So. 860, 240 Ala, 219. 
Colo.—Calnon v. Sorel, 119 P.2d 616, 
108 Colo. 467. 

Ky.—Louisville & N. R. Co. v. Far- 
ney, 172 S.W.2d 666, 295 Ky. 8. 

Pa.—Fullerton v. Motor Exp., Inc., 
100 A.2d 73. 376 Pa 173—Needle- 
man V. Lloyd, 55 PaDist. & Co. 581. 
ZTegligeiLoe of all parties 
Where jury returned a verdict for 
plaintiff on his complaint against de¬ 
fendants and assessed his recovery 
"at none," and it was certain that the 
Jurors were unanimous In their opin¬ 
ion that all parties Involved were 
guilty of negligence and that there¬ 
fore none was entitled to a favora¬ 
ble verdict, it was proper for trial 
court to direct jury to return to Jury 
room and return a proper verdict.— 
Blain V. Yockey, 184 P.Zd 1016, 117 
Colo. 29. 

89 C.J.S.—IS 


Correotion held Btiliioion.t 
Where Jury, who had been instruct¬ 
ed to return separate verdicts, re¬ 
turned verdict against only one of 
two defendants, the verdict was ade¬ 
quately corrected by verdict denying 
recovery against the other defendant 
after direction to Jury to retire and 
And a verdict either for or against 
him.—Tinsley's Adm’r v. Slate, Ky., 
261 S.W.2d 883. 

Partioular verdicts oorreoted 

(1) In negligence action where 
jury returned verdict for plaintiff in 
sum of "no dollars and no cents” 
Instead of verdict for defendant.— 
Daniels v. Celeste, 21 N.E.2d 1, 803 
Mass. 148, 128 A.L.R. 682. 

(2) Where Jury returned two ver¬ 
dicts, one for each party in equal 
amounts, instead of a verdict for de¬ 
fendant, as required by statute where 
the demand of defendant equals the 
claim of plaintiff.—Butler v. Walton, 
66 So.2d 369, 36 Ala,App. 819, cer¬ 
tiorari denied 56 So.2d 879, 267 Ala. 
714. 

54. N.J.—Plcarlello v. Linares & Re- 
scigno Bank, 21 A.2d 343, 127 N.J. 
Law 63. 

66 . Pa.—AnStine v. Pennsylvania R. 
Co., 20 A.2d 774, 842 Pa. 423. 

58. Colo.—Blain v. Yockey, 184 P.2d 
1016, 117 Colo. 29. 

Conn.—Gillette v. Schroeder, 64 A.2d 
498, 133 Conn. 682. 

Okl.—West V. Abney, 219 P.2d 624, 
203 Okl. 227. 

Pa.—Horn v. Rudloff, Com,Pl., 7 Sch. 
Reg. 1. 

64 C.J. p 1091 note 86. 

Disregard of instructions see supra 

g 610. 

57, Ark,—Clift v. Jordan, 178 S.W.2d 
1009, 207 Ark. 66. 

58. Colo.—Blain v. Yockey. 184 P.2d 
1015, 117 Colo. 29. 

Idaho.—Baldwin v. Ewing, 204 P.2d 
430, 69 Idaho 176. 

N.c.—Baird v. Ball, 168 S.E. 667, 204 
t N.C. 469. 

Tenn.— Oorpua Juris oitsd la Treva¬ 
than V. Lynch, 113 S.W.2d 416, 417, 

I 21 Tenn.App. 649. 
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Tex.—Barker v. Welngarten River¬ 
side Co., CIV.APP.. 232 S.W.2d 692, 
refused no reversible error. 

64 C.J. p 1091 note 34. 

Befeotive ia snbstasioe 

If a verdict fails to respond af¬ 
firmatively or by necessary implica¬ 
tion to the framed issues, it presents 
the vice of being defective In sub¬ 
stance.—^W. T. Rawlelgh Co. v. Han¬ 
non, 22 So.2d 603, 82 Ala,App. 147. 
Issues not determlaed 
Cal.—Fennessey v. Pacific Gas & Elec. 

Co., 76 P.2d 104, 10 Cal.2d 538. 
Issues not sahmlttsd 
In action to recover realty, where 
the only issue submitted to Jury was 
title to the property, but Jury’s ver¬ 
dict attempted to determine ques¬ 
tion of liability for taxes and other 
claims, trial court properly declined 
to accept the verdict with direction 
to return a proper verdict.—Lowery 
V. Morton. 36 S.E.2d 661. 200 Ga. 227. 
69. Ga.—Penn Mut. Ufe Ins. Co. v. 
Childs, 7 S.E.2d 907, 189 Oa. 835. 

60. Kan.—Traders State Bank of 
Glen Elder v. Wooster, 164 P.2d 
1017, 169 Kan. 837. 

61. Ga.—Monroe v. Alden, 7 S.E.2d 
424, 61 Ga.App. 829. 

N.C.—Bundy v. Sutton, 177 S.E. 420, 
207 N.C. 422. 

68. Conn.—Gillette v. Schroeder, 64 
A.2d 498, 188 Conn. 682. 

64 C.J. p 1092 note 44. 

63. Cal.—Sparks v. Berntsen, 131 P. 
2d 497, 19 Cal.2d 308. 

64 C.J. p 1092 note 46. 

64. Mo.—Dawson v. Metropolitan St 
Ry. Co.. 138 S.W. 666, 167 Mo.App. 
642. 

N.J.—Money v. Etter, 72 A.2d[ 409, 
8 N.J.Super. 871. 

Steconslderation by Jury required 

Where Jury returned verdict for 
punitive damages only, trial Judge 
should have rejected verdict and told 
Jury that their finding was contrary 
to instructions and should have in¬ 
structed them more fully and directed 
them to deliberate further, and action 
of trial Judge in directing Jury fore¬ 
man to strike “as punitlvs danoages 
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awards costs®® or attorney’s fees;®® fixes the re¬ 
covery in an amount unsupported by any evi¬ 
dence ;®7 seeks to apportion the damages between 
joint defendants;®® does not assess the amount of 
recovery where it should have been assessed,®® or 
does not award adequate damages ;'^® does not com¬ 
pute'll or include^® interest, or specify the date from 
which it shall be allowed;'^® or seeks to compel 
defendant to do a specific act when only damages 
can be awarded.*^^ However, in some jurisdictions 
it is held that when the verdict of a jury is in proper 
form, is duly signed by their foreman, and repre¬ 
sents the final agreement of the jury, it should be re¬ 
ceived and entered by the trial court, and not sent 
back for amendment or further consideration, even 
though it was reached on incorrect grounds 

It has been held that when the jurors are sent 
back to amend their verdict, they may alter it in 
substance and bring in an entirely new verdict, as 
well as correct a mistake in form or make plain an 
ambiguity."^® The denial of an oral request, made 
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after the verdict is returned, that the jury be re¬ 
quired to retire to the jury room and itemize the 
verdict is not improper.'^'! A substitute judge, who 
by stipulation of the parties is authorized to receive 
a sealed verdict and take all action necessary in 
connection with the reception, may not in effect di¬ 
rect a verdict by instructing the jury to reform their 
verdict in a particular wayJ® 

Effect of reconsideration or change of verdict. 
Where the jury have been sent back to correct a 
verdict which has not become final and the jury, 
on reconsidering, are unable to agree on a verdict, 
and are, therefore, discharged, the original defec¬ 
tive verdict cannot be accepted and treated as the 
verdict of the jury;^® and after the court has 
permitted the jury to retire and return a changed 
verdict it is error for the court to reject this ver¬ 
dict and enter judgment on the verdict first re¬ 
turned,®® since the verdict subsequently returned 
may properly be accepted and used as the basis for 
judicial action,®! unless the second verdict is in 


only” from verdict was error.—Zedd 
v. Jenkins. 74 S.E.2d 791, 194 Va. 704 

65. Okl.—Jantzon v. Emanuel Ger¬ 
man Baptist Church, 112 P. 1127, 
27 Okl. 473, Ann.Cas.l912C 659. 

64 C.J. p 1092 note 41. 

66. Cal.—Prager v. Isreal, 98 P.2d 
729, 15 Cal.2d 89. 

Increase of amount 

A correction hy striking the award 
of attorney's fees and Increasing 
the amount of the verdict has been 
held valid.—Prager v. Isreal, supra, 

67. Kan.—Schreiner v. Rothgarn, 92 
P.2d 69, 150 Kan, 326. 

68 . Ala.—City of Tuscaloosa v. Fair, 
167 So. 276, 232 Ala. 129. 

Cal.—Sparks v. Berntsen, 121 P.2d 
497, 19 Cal.2d 308—Aitken v. White, 
208 P.2d 788, 93 Cal App.2d 134. 
Minn.—Cullen v. City of Minneapolis, 
276 N.W. 414, 201 Mmn. 102. 

Miss,—Gillespie v, Olive Branch 
Building & Lumber Co., 164 So. 42, 
174 Miss. 154-—Mississippi Cent. R. 
Co. V. Roberts, 160 So. 604, 173 
Miss. 487, appeal dismissed 66 S.Ct. 
107, 296 U.S. 636, 80 L.Ed. 38. 

Mo.—Conway v. Kansas City Public 
Service Co.. 125 S.W.2d 936, 234 
Mo.App. 696, certiorari quashed 
State ex rel. Kansas City Public 
Service Co. v. Shaln, 134 S.W.2d 68, 
846 Mo. 643. 

N.Y.—White V. Hussey, 76 N.Y.S.2d 
924, 191 Misc. 193. 

Okl.—-West V. Abney, 219 P.2d 624, 
203 Okl. 227—^Whitney v, Tuttle, 62 
P.2d 608, 178 Okl, 170, 108 AL.R. ' 
789. 

W.Va,—^Brewer v. Appalachian Con-! 

structors, Inc,, 76 S.E.2d 916. I 
64 C.J. p 1092 note 47. j 


Best method of curing error 

Tenn.—Norris v. Richards, 246 S.W. 
2d 81, 19E Tenn. 460. 

69. Ga—Bone v. Palrcloth, 182 S.E, 
400, 52 GaApp. 23. 

Mass—Burgess v. Giovarmuccl, 49 
N.E 2d 907, 314 Mass. 2.52. 

N.M.—Johnson v. Mercantile Ins. Co. 
of America, 133 P.2d 708, 47 N.M. 

47. 

N.Y,—McGrath v. Baglcy, 68 N.Y.S.2d 
605, reversed on other grounds 76 
N.Y.S.2d 298. 273 App Biv. 822. 
Ohio.—Ridenour v. Lile, 114 N.E.2d 
166. 93 Ohio App. 435, 

Okl.—Keener v. Tully. 263 P.2d 613. 
Or.—Printing Industry of Portland v. 

Banks, 46 P.2d 696. 150 Or. 654. 

64 C.J. p 1091 note 39. 

,70. Conn,—Marini v, Wynn, 20 A.2d 
400, 128 Conn, 63—Ryan v. Scanlon, 
168 A. 17, 117 Conn. 428—Barbierl 
V. Pandisclo, 163 A. 469, 116 Conn. 

48. 

Vt.—Goldberg v. Glntoff, 20 A.2d 114, 
112 Vt. 43. 

64 C.J. p 1092 note 40. 

71. Ohio.—Ekleberry v. Sanford, 67 
N.E. 2d 270, 73 Ohio App. 671. 

64 C.J, p 1091 note 36. 

78. Tenn.—^Knights of Pythias v. 

Allen. 68 S.W. 241, 104 Tenn. 623. 
64 C.J. p 1091 note 37. 

73. Okl.—Fletcher v. Allen, 167 P. 
2d 462, 196 Okl. 307. 

64 C.J. p 1091 note 38, 

74. Mich,—McCormick v. Hawkins, 
136 N.W. 1066. 169 Mich. 641. 

75. W.Va.—State ex rel. Rufus v. 
Easley, 40 S.E.2d 827, 129 W.Va. 
410. 


I Duty of court 

After verdict is received, trial 
court should promptly discharge jury 
from further consideration, and 
should refrain from any comment to 
fury relating to any Issue Involved, 
character or nature of evidence, and 
should not Instruct jury with respect 
to any such matters or direct Jury 
to return to their room to consider 
case further for purpose of returning 
different verdict.—State ex rel. Ru¬ 
fus V. Easley, supra. 

There may not he two sacoesalve 
verdicts, one of not guilty and the 
other of guilty, as to same defendant 
by same jury on single trial of case. 
—State ex rel. Rufus v. Easley, su¬ 
pra. 

76. Colo.—Blain v. Yockey, 184 P, 
2d 1015, 117 Colo. 29. 

N.Y.—White v. Hussey, 76 N.Y.S.2d 
924, 191 Misc. 193—Savko v. Brook¬ 
lyn & Queens Transit Oorp., 1 N.Y. 
S.2d 489, 166 Misc. 84. 

77. Okl.—Main v. Levine, 118 P.2d 
252, 189 Okl. 664. 

78. N.Y.—Covaleski v. Thomas, 242 
N.Y.S. 174, 229 App.Div. 413. 

79. Wash.—Blno v. Veenhulzen, 260 
P. 460, 141 Wash. 18, 49 A.L.R. 
1297. 

80. S.C.—Joiner v. Bevier, 162 S.E, 
652, 165 S.C. 340. 

Tenn.—George v. Belk, 49 S.W. 748, 
101 Tenn. 625. 

81. Ga.—Seaboard Air Line Ry. v. 
Randolph, 71 S.E. 887, 136 Go. 606, 

Miss,—Morris v. Robinson Bros. Mo¬ 
tor Co., 110 So. 683, 144 Miss. 861. 


194 



89 C.J.S. 

some manner defective.** If the first verdict is 
entirely correct and proper, but the trial court re¬ 
jects and has the jury render a second verdict in 
accordance with an erroneous instruction as to the 
law, the appellate court, on holding the second ver¬ 
dict erroneous, cannot accept and act on the verdict 
the jury first attempted to return.®* 

Presence of counsel. The court may direct the 
jury to amend or correct their verdict even though 
counsel are absent from the courtroom at the time.®^ 

Instructions. Where the court requires the jury 
to reconsider and amend or change the verdict, it 
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is proper for the court to inform them why they 
are so returned,®® and they should be sent out under 
appropriate and, if necessary, additional instruc¬ 
tions.®® However, care should be taken by the trial 
judge to avoid any influence on the deliberations 
of the jury as to matters exclusively within their 
province,®7 and the court may not tell the jury 
what their verdict shall be.®® Where the verdict 
is sufficient as to substance but incorrect as to form, 
it is error for the court to direct the jury to cor¬ 
rect the verdict in such a manner as to cause them 
to believe it was incorrect in substance as well as in 
form, and hence to return a substantially different 


82. Ky.—Fix v. Button, 181 S.W. 174, 
167 Ky. 621. 

64 C.J. p 1092 note B3. 

83. Mass.—Roberts v. Rockbottom 
Co.. 7 Mete. 46. 

84. Mass.—-Burgess v. GlovannuccI, 
49 N.E.2d 907, 314 Mass. 252—Dan¬ 
iels V. Celeste, 21 N.E.2d 1, 303 
Mass. 148, 128 A.UR. 682. 

64 C.J. p 1092 note 66. 

85. Conn.—Ryan v. Scanlon. 168 A. 
17. 117 Conn. 428—Daniels v. F. & 
W. Grand 6. 10, and 25 cent Store, 
121 A. 804, 99 Conn. 416. 

Pa.—^Phillips V. Upper Darby Tp., 
Cora.Pl., 34 Del.Co. 172. 

W.Va.—Brewer v. Appalachian Con¬ 
structors, Inc., 76 S.E.2d 916. 

86. Ala.—W. T. Rawleigh Co. v. 
Hannon, 22 So.2d 603, 32 Ala.App. 
147. 

Ga,— Pried v. Fried, 69 S.B.2d 862, 208 
Ga. 861—Dowery y. Morton, 36 S.E. 
2d 661. 200 Ga. 227. 

N.C.—^Edwards v. Hood Motor Co., 69 
S.B.2d 650, 23'5 N.C. 269. i 

Ohio.—Schaller v. Chapman, App., 66 
N.B.2d 266. I 

Pa. —Anstme v. Pennsylvania R. Co., 
20 A.2d 774, 342 Pa. 423. 

Tenn.—^Norris v. Richards, 246 S.W. 

2d 81, 193 Tenn. 450. 

Wash.—Haney v. Cheatham, 111 P. 

2d 1003, 8 Wash.2d 310. 

64 C.J. p 1090 note 31. 

Be^naat 

Court could give Jury returning 
conflicting answers to special Issues 
further instruction without reauest 
from Jury therefor.—James A. Dick 
Co. V. Tanez, Tex.Civ.App., 66 S.W.2d 
600, error refused, 
murnderstood Inatzuotlons 
If the Jury misunderstood their 
instructions, it is proper to permit 
the Jury further to consider their 
verdict after the Instructions have 
been explained.—Clift v. Jordan, 178 
S.W.2d 1009, 207 Ark. 66. 

Oral statemeiits 

Oral statements by court to Jury 
after Jury returned informal verdict 
did not constitute error, where state¬ 
ments were repeated in instructions 
given to Jury as to verdict—Conway 


v. Kansas City Public Service Co., 
12'6 S.W.2d 936, 234 Mo.App. 696, cer¬ 
tiorari quashed State ex rel. Kansas 
City Public Service Co. v. Shain, 134 
S.W.2d 68. 345 Mo. 543. 

Failure further to lastmot was not 
error whore the Jury understood the 
true situation and returned proper 
verdicts.—^Willett v. Bradas & 
Gheens. 142 S.W.2d 139, 283 Ky. 626. 
Kaw of case 

In replevin for cattle, instruc¬ 
tion, after verdict was returned, to 
raise damages for depreciation of 
cattle a specified amount above that' 
found by the Jury was improper, 
since original instruction at conclu¬ 
sion of trial that such damages were 
for Jury’s determination, not object¬ 
ed to by plaintiff, constituted law of 
case on issue of damages.—^Irick v. 
Elkins. 28 P.2d 667, 38 N.M. 113. 
Xustrnetlons held arroueous 

(1) Instruction which in effect told 
the Jury to award a sum In excess 
of specified amount.—Fichter Steel 
Corp. V. P. T. Cox Const. Co., 42 N. 
Y.S.2d 225. 266 App.Div. 847. 

(2) Where Jury's first verdict for 
plaintiff assessed his damage at 
“nothing,” court’s oral statement to 
jury to “return to your room and 
find a verdict for something.”—Weav¬ 
er V. Grenada Bank, 179 So. 664, 180 
Miss. 876. 

nurtvuotloiui held not enrousoun 
Conn.—^Ryan v. Scanlon, 168 A. 17, 
117 Conn. 428. 

Mo.—Conway v. Kansas City Public 
Service Co., 125 S.W.2d 985, 234 
Mo.App. 696, certiorari quashed 
State ex rel. Kansas City Public 
Service Co. v. Shain, 134 S.W.2d 
6$, 346 Mo. 643. 

Tex.—Traders & General Ins. Co. v. 
Holtzclaw, Clv.App., Ill S.W.2d 769, 
error dismissed. 

W.Va.—Brewer v. Appalachian Con¬ 
structors, Inc., 76 S.E.2d 916. 

87. Pa.—^Van Buren v. Eberhard. 104 
A.2d 98, 377 Pa. 22. 

Bspsatsd xsfexenot to itoa. of dam- 

ags 

In action for damages, where Jury 
returned defective verdict, and oourt, 
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In questioning them about items in¬ 
cluded in verdict, referred seven 
times to item of pain and suffering, 
repeated references to pain and suf¬ 
fering had effect prejudicial to de¬ 
fendants, and warranted grant of new 
trial, limited to issue of amount of 
damages.—^Van Buren v. Eberhard, 
supra. 

88. N.C.—Edwards v. Hood Motor 
I Oo., 69 S.E.2d 650, 236 N.C. 269. 

Pa.—Douglas v. Kulp, Com.Pl., 28 

Del.Co. 349. 

64 C.J. p 1092 note 40 [a]. 

Znstmotions held proper 

Trial Judge's statement that he 
would let Jury retire to reconcile ver¬ 
dict before accepting it was held not 
to indicate what the verdict should 
be.—Baird v. Ball, 168 S.E. 667, 204 
N.C. 469. 

Bight to retnra same rerdiot 

(1) The extent to which a trial 
court shall Instruct a Jury as to their 
right to persist In a verdict after 
reconsideration depends on the cir¬ 
cumstances of each case. Where 
there may be a reasonable difference 
of opinion, the court should be care¬ 
ful not to give the Impression to the 
Jury that they must return a different 
verdict and should make it clear to 
them that it Is their right to per¬ 
sist in that first returned.—^Barblerl 
V. Pandlscio, 163 A. 469, 116 Conn. 48. 

(2) On the other hand, if the ver¬ 
dict first returned is so clearly un¬ 
reasonable that the trial court would 
be bound to set it aside, the Jury 
have failed to perform their duty 
and the court would be Justified in 
pointing that out to them; and In 
such case the trial court is not under 
an obligation expressly to instruct 
the Jury that after reconsideration 
they may return the same verdict, 
but it does its full duty if it leaves 
It open to them to do so.—^Barblerl v. 
Pandiscio, supra. 

(3) Instruction held not to pre¬ 
clude Jury from bringing in second 
verdict in the same amount as the 
first.—Goldberg v. Olntoff, 20 A.2d 
114, 112 Vt 43—64 CJ. p 1002 note 
40 [a] (3). (4). 
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verdict.®* Where the jury are required to recon* 
sider their verdict on the question of the adequacy 
of the damages awarded, the court may assume from 
the first verdict that the jury have finally settled 
the issue of liability and confine its instructions 
solely to the question of adequacy of the damages 
awarded.*® 

§ 513. — After Sealing or Recording of 
Verdict and Discharge or Separation 
of Jury 

In o«n«ral a Jury tnsy amend and correct their ver. 
diet, or be ordered so to do by the court, at the time It 
Is returned or announced In open court and before It 
has been received and recorded and the Jury discharged 
from the case; but after the verdict haa been received 
and the Jury discharged It cannot ordinarily be amended 
and corrected. 

In general a jury may amend and correct their 
verdict, or be ordered so to do by the court, at the 


time it is returned or announced in open court and 
before it has been received and recorded and the 
jury discharged from the case,*! or at any time until 
the verdict has been received and recorded or filed,** 
or after the return of the verdict and before the 
dispersal of the jury.®* On the other hand, al¬ 
though it has been held, without apparent qualifica¬ 
tion, that the jury may be recalled to amend or 
correct the verdict after they have been discharged, 
and separated, and the verdict recorded,** it is 
the general rule that, after the verdict has been 
received and the jury discharged,’** or after the 
verdict has been received and recorded,** or the 
jury have otherwise lost all power to act with 
reference to the case,'*7 they cannot amend or 
change the verdict; nor is it within the power of 
the court thereafter to recall them and direct them 
to alter or amend their verdict.** However, a dis- 


69. Mich.—McTaggrart v, Kurya. 29 
N.W.2d 114, 318 Mich. 627. 

90. Conn.—^Marini v. Wynn, 20 A.2d 
400. 128 Conn. 63. 

91. Ala.—City of Tuscaloosa v. Pair. 
167 So. 276, 232 Ala. 129—Butler 
V. Walton, 6'6 Bo.2d 369, 86 Ala.App. 
819, certiorari denied 66 So.2d 379. 
267 Ala. 714. 

Cal.—Sparks v. Berntaen, 121 P.2d 
497, 19 Cal.2d 808—^Mesee v. Faau- 
lls, 160 P.2d 281, 66 G«l.App.2d 

94. 

Mo.—Cable v. Metropolitan Life Ine. 
Co., 128 S.W.2d 1123, 238 Mo.App. 
1093. 

Mont.—^Pauver v. Wilkoske, 211 P.2d 
420, 123 Mont. 228. 17 A.L.R.2d 
618. 

N.T,—Savko v. Brooklyn & Queens 
Transit Corp., Mun.Ct., 1 N.Y.S.2d 
489. 166 Miao. 84. 

N.C.—Baird v. Boll. 168 S.E. 667, 204 
N.C. 469. 

Ohio.—Bicker v. Schmldlapp, 80 Ohio 
N.P.,N.S., 483. 

64 C.J. p 1090 note 81. 

After Jury haa been polled 
Cal.—Sparks v. Berntaen, 121 P.3d 
497, 19 Cal.2d 308. 

Trial court retalaa eutlre control 
of proceedinsB up to time jury is 
finally diecharered from further con¬ 
sideration of case.—Brown v. Befan, 
76 P.2d 1063, 10 Cal.2d 519. 

Motion 

When the verdict Is merely Infor¬ 
mal or indefinite but not as clear as 
may be desired, complainingr party 
should enter motion to have Jury ex¬ 
tend or reform verdict before Jury is 
dlschariTOd, otherwise Question will 
be deemed to have been waived.— 
PrlU V, Roberts, 84 S.W.2d 1016, 264 
Ky. 418. 

9SL Idaho.—Baldwin v. Ewinc, 204 
P.2d 480. 69 Idaho 174. 


Pa.—^Horn v. BudlolV, Com.Pl., 7 Sch. 
Res. 1. 

Wash—^Haney v. Cheatham, 111 P.2d 
1003, 8 Wash.2d 310. 

93. Ga.—Manry v. First Nat. Bank 
of Barnesville, 23 S.E.2d 662, 196 
Ga. 163—Monroe v. Alden, 7 S.E.2a 
424, 61 Ga.App. 829. 

94. N.H.—Dearborn v. Newhall, 63 
N.H. 801. 

95. U.S.—Finn v. Carnesie-Illlnols 
Steel Corp., D.C.Pa, 68 F.Supp. 428. 

N.T.—Savko V. Brooklyn & Queens 
Transit Corp., Mun.Ct., I N.T.S.2a 
489, 166 Misc. 84. 

Ohio.—^Ekleberry v. Sanford, 67 NJB. 

2d 270, 73 Ohio App. 671. , 

Pa.—Schulkind v. Dropkin, Com.Pl., 7 
Sch.Heff. 17. 

Wla.—-Brophy v. Milwaukee Elec. Ry. 
& Transport Co., 80 N.W.2d 76, 261 
WlB. 568. 

64 C.J. p 1093 note 68. 
import and intent of verdict 

Where Jury had published their 
verdict and dispersed and the court 
on the following day reassembled the 
Jury and questioned them as to in¬ 
tent of their verdict, expressions of 
the Jury could not add to or change 
Import and Intent of the verdict and 
could not modify unequivocal finding 
I In favor of two of defendants.—By- 
ner v. Duke, 63 B.E.2d 862, 206 Qa. 
|2S0. 

Recording and diaciharge 

(1) Fact that verdict has been an¬ 
nounced and entered in minutes of 
the clerk is not that recording which 
makes announcement and clerical act 
the fixed and unalterable verdict of 
the Jury.—Savko v. Brooklyn & 
Queene Transit Corp., 1 N.T.S.2d 489, 
166 Misc. 84. 

(8) A verdict is not finished or 
perfected by the mere entry, but 
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clerk of court further puts query 
“Gentlemen of the jury, is that your 
verdict?'* and. if there is no dissent, 
clerk concludes “So say you all*’ and, 
no question being made by court or 
parties, Jurors are discharged, and 
then verdict becomes fixed legal fact 
—Savko V. Brooklyn & Queens Trans¬ 
it Corp., supra. 

Besnedy 

After case has been submitted to 
the Jury and a verdict has been ren¬ 
dered, accepted, and filed at the di¬ 
rection of the trial court and the Jury 
discharged from the case, the only 
way to reach the verdict. If insuffi¬ 
cient and not covering the issues sub¬ 
mitted, or if it is against the law, is 
by a timely and proper motion for a 
new trial based on such grounds.— 
Fauver v. Wilkoske. 211 P.2d 420, 
123 Mont. 228, 17 A.L.R.2d 518. 

96. Idaho.—Baldwin v. Ewing, 204 
P.2d 430, 69 Idaho 176. 

97. Kan.—Bradley v. Rogers, 6 P. 
374, 33 Kan. 120. 

Miss.—^West V. West, etc., R. Co., 
61 Miss. 636. 

98. N.T.—Intematlonal-Madlson Bank 
& Trust Co. V. Silverman, 261 N.T. 
S. 884, 234 App.Div. 619—Savko v. 
Brooklyn & Queens Transit Corp., 

I 1 K.Y.S.2d 489, 166 Misc. 84. 

64 C.J. p 1094 note 70. 

Where Jury reported orally 
N.Y.—Plcone v. Plcono. 73 N.T.S.2d 
I 1'56, 189 Misc. 84, reversed on oth¬ 
er grounds 78 N.Y.S.2d 872, 278 
App.Div. 914. 

Porsn or substasos 

i Where jury has been discharged, 
trial court cannot recall them for 
correction of a defect In form of 
their verdict or In a matter of sub¬ 
stance.—^Ekleberry y. Sanford, 67 N. 
[ B.2d 270, 78 Ohio App. 67L 
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charge a short time previous has been held not 
to prevent the court from recalling the jury before 
they have completely dispersed or separated and 
having them amend the verdict as to formal mat- 
ters^® or matters as to which there is no dispute,^ 
or designate which of two incompatible and con¬ 
tradictory forms of verdict express their true find- 
ing.2 Also, after discharge the court may require 
the jury to amend and correct their verdict where 
the sole purpose of the amendment is to have the 
verdict dispose of an issue as to which the court 
has previously directed a verdict in favor of one 
party,® or where the verdict, as orally pronounced 
and recorded, is correct both in form and substance 
and the jury are reassembled after discharge simply 
to correct a formal defect in their written return.^ 

It has been held in a number of jurisdictions 
that a previous separation of the jury will not de¬ 
prive them of their power to amend or change the 
verdict as to matters of form,* and the court may, 
after separation, reassemble the jury and direct 
them to make such an amendment or change.® Ac¬ 
cording to some authorities even changes in sub¬ 
stance can be made if the separation is not too 
long and it does not appear that the jurors were 
subjected to outside influences in the meantime 
but, where they have been dismissed and separated 
and such time has elapsed that an opportunity has 
been afforded for them to be influenced by con¬ 
versation with the parties or others, they may not 
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be recalled and required to correct or amend their 
verdict.® 

Sealed verdict. It has been held that, even though 
the jury seal their verdict and then separate, they 
retain the power to amend and change their verdict 
until it is recorded and they are discharged from 
the case;® and until that time the court may direct 
them to amend or change their verdict as to formal 
or clerical matters,^0 and, in some jurisdictions, also 
in matters of substance.^^ However, in other juris¬ 
dictions, particularly where the sealing is equivalent 
to a rendition and recording of the verdict^® where 
the jury have returned a sealed verdict and have 
separated, they may not be permitted thereafter to 
amend or change their verdict in matters of sub¬ 
stance,!® at least where they have been so long 
separated as to have had ample opportunity to 
mingle indiscriminately with the public.!^ After 
the jury have returned a sealed verdict and have 
been discharged from the case and separated, the 
trial court is without power to reassemble them and 
have them reconsider an alleged ambiguous ver¬ 
dict, or to bring in a new verdict.!® 

j 514 . -Place of Making Amendment or 

Change 

Amendments to, or changes In, the verdict, particu¬ 
larly as to matters of form, may be made by the jury 
In open court; but It le proper for the Jury to retire to 
amend or change the verdict, and In tome Jurlsdictiona 


lUennderetaiidliiff of Jurors 

Statements by two Jurors after 
Jury had reported orally and had 
been duly discharged that they voted 
for plaintiff through misunderstand¬ 
ing as to what they should do, or 
that they did not understand what 
verdict was proper If plaintiff failed 
to meet hla burden of proof, were In¬ 
sufficient as basis for a reconvening 
of Jury,—Plcone v. Plcone, 73 N.Y.S. 
2d 166, 189 Misc. 84, reversed on 
other grounds 78 N.T.S.2d 372, 273 
App.Div. 914. 

99 . Ky.—^Ray v. Ray, 246 S.W. 287, 
196 Ky. B-79. 

64 C.J. p 1093 note 64. 

1. Colo.~Pearnley v. Fearnley, 88 
P. 819, 44 Colo. 417. 

8 . Mo.—Keyes v. Chicago, B. k Q. 
R. Co., 31 S.W.2d 60, 826 Mo. 286. 

8. Md.—Harris v. Hlpsley, 89 A. 862, 
122 Md. 418. 

4. Pa,—^Rottmund v. Pennsylvania 
R. Co.. 74 A. 841, 226 Pa. 410. 

9. Ky.—Ray v. Ray, 245 S.W. 287, 
196 Ky. 579. 

64 C.J. p 1092 note 56. 

«. Oa.—MltcheU v. Lanfley. 85 8.B. 


1050, 143 Ga. 827, L..R.A.1916C 1134, 
Ann.Cas.l917A 469. 

64 C.J. p 1098 note 57. 

7. N.C.—Baird v. Ball, 168 S.B. 667, 
204 N.C. 469. 

64 C.J. p 1093 note 68. 

gory separated imt atUl in eowt 

N.C.—Baird v. Ball, supra. 

8. Vt.—^Kennedy v. Stocker, 70 A.2d 
687, 116 Vt 98. 

9 . Pa,—West Penn. Rys. Co. v. Um¬ 
bel, Com.Pl., 8 Fay.UJ. 231—Ben¬ 
nett V. Seitz, Com.Pl., 64 Lanc.L. 
Rev. 19—^Hom v. Rudlolf, Com.Pl., 
7 Sch.Reg. 1—^Thompson v. Dlsh- 
ong, Com.PI., 29 WestIi.J. 89, 61 
York 12. 

64 C.J. p 1093 note 69. 

10. Pa,—Kramer v. Klster, 40 A. 
1008, 187 Pa. 227. 44 UB.A. 432. 

64 C.J. p 1093 note 60. 

Yerdiot Intended 

Fact that jury, after agreeing on 
sealed verdict, separated until fol¬ 
lowing morning, when verdict was 
presented to court, did not deprive 
court of Jurisdiction to ascertain by 
inauiry of Jury whether verdict re¬ 
turned was the verdict Intended and, 
I if not. court could have sent Jury out 
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to agree on what was intended.— 
Smith V. Snowden Tp., 84 A.2d 615, 
348 Pa. 187. 

11. N.Y.—Snyder v. Bopp, 268 N.Y. 
S. 2C9, 240 App.Div. 989, afflmied 
191 N.E. 672, 264 N.Y. 676, reargu¬ 
ment denied 191 N.E. 619, 264 N.Y. 
670. 

64 C.J. p 1093 note 61. 

Order for reconsideration held proper 
N.Y.—Snyder v. Bopp, supra. 

12 . Iowa—^Matthys v. Donelson, 160 
N.W. 944, 179 Iowa 1111. 

63 C.J. p 1093 note 62. 

13. Pa.—Kramer v. Klster, 40 A. 
1008, 187 Fa. 227, 44 L..R.A. 432. 

Setnmiag hlglier verdict 
Pa.—Mayerski v. Pinkney, 48 Pa.Dl8t. 
& Co. 274, 6 Fay.L.J. 162. 

14. Pa.—Beecher v. Newcomer, 46 
Pa,Super. 44. 

Second Terdict in favor of other par¬ 
ty 

Pa,—^Beecher v. Newcomer, supra, 

15. N.Y.—^Eagle v. City of New 
York, 8 N.T.S.2d 704. 170 Misc. 806, 
affirmed 14 N.Y.S.2d 490, 257 App. 
Biv. 1046, reargument denied 15 
K.T.8.2d 616, 258 App.Div. 7»1. 
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they ehould retire where the change or amendment dU 
reeled by the court relates to a matter of substance. 

Amendments to, or changes in, the verdict, made 
by the jury in open court, have been held not im¬ 
proper,^® particularly amendments to, or changes of, 
form.^^ The jury, however, may properly retire to 
amend or change the verdict,^® and it has been held 
that if a change or amendment directed by the 
court relates to a matter of substance, the proper 
course is to have the jury retire for further deliber¬ 
ations, with proper instructions.^9 

§ 515. Amendment or Correction by Court 

Generally, the court has the power to put a mani¬ 


festly irregular or defective verdict In such form as to 
make it conform to the Intention of the Jury, and carry 
their findings into effect, where the intention can be 
ascertained with certainty. 

While the court has no power to look into the 
evidence and revise or amend the verdict as to a 
finding of fact,20 or in any manner to invade the 
province of the jury by substituting or adding the 
conclusion or verdict of the court as to a substan¬ 
tial or material matter,21 there are numerous cases 
to the effect that the court has the power to put 
a manifestly irregular or defective verdict in such 
form as to make it conform to the intention of the 
jury, and carry their findings into effect, where 
the intention can be ascertained with certainty,22 


18. Qa,—Manry v. First Nat. Bank 
of Barneaville. 23 S.E 2d 6C2, lO.’i 
Ga. 163 

N.Y.—McGrath v. Baslcy, 68 N.Y.8 
2d 605, reversed on other grounds 
76 N.Y.S.2d 298. 273 APP Tiv. 822. 
Okl.—Keener v. Tully, 263 r.2d 513. 
64 C.J. p 1094 note 74. 

Necessity that jury retire to deliber¬ 
ate on original verdict see supra § 
462. 

17. N.C.—Baird v. Ball, 1C8 SE 667. 
204 N.C. 469. 

Tex.—Barker v. 'Weingarten Biver- 
slde Co., Civ.App., 232 S.W.2d 692, 
refused no reversible error, 

18. S.C.—Lorick & Lowrance v, Juli¬ 
us H. Walker & Co., 150 SB. 789, 
153 S.C. 309. 

64 C.J. p 1094 note 73. 

19. Va.~Zedd v. Jenkins, 74 S E 2d 
791. 194 Va. 704 

64 C.J, p 1094 note 75. 

SireoUon to retire proper 

(1) If juror.s fail to find material 
issue, or findlnss arc indefinite or In¬ 
consistent, judge may direct them to 
retire and bring in proper verdict. 
N.C,—Baird v. Ball, 168 S.E. 667, 204 

N.C. 469. 

Tex.—Barker v. Weingarten River¬ 
side Co., Civ.App., 232 S.W.2d 692, 
refused no reversible error. 

(2) Where jury returns verdict 
which is incomplete or ambiguous, 
court should direct them to return 
to jury room for further deliberation. 
—Keener v. Tully, Okl., 263 P.2d 513. 
SO. N.C.—Isley v. Virginia Bridge, 

etc., Co.. 55 S.E. 416, 143 N.C. 61. 
64 C.J. p 1094 note 77. 

21. Ala. — Powers v. Williams, 42 So. 
2d 58. 34 Ala.App. 679—W. T. Raw- 
leigh Co. V. Hannon, 22 So.2d 603, 
32 AIa.App. 147. 

Ga.—Davis v. Wright, 21 S.E. 2d 88, 
194 Ga, 1. 

III. —Roadruck v. Schultz, 77 N.E.2d 
874. 333 111.APP. 476. 

K&n.—Corpus Juris cited la Robin¬ 
son V. Davis. 174 P.2d 111, 113, 162 
Kan. 44. 

Md.-'-Davis v. Board of Education of 


Anno Arundel County, 176 A. 878, 
168 Md. 74. 

N.J.—Smith V. Phoenix Indemnity 
Co. 197 A. 15. 119 N.J.Law 622— 
Standard Baking Co. v. Hl-Grade 
Coal & Fuel Co.. 179 A. 308, 116 
N J I.aw 265—Berko v. Public Serv¬ 
ice Coordinated Transport, 175 A. 
364, 114 N.J.Law 39—Rossman v. 
Newbon, 170 A. 230, 112 N.J.Law 
261—^White v. Public Service Co¬ 
ordinated Transport, 31 A.2d 791, 

I 21 N.J.Mlsc. 337—Trovato v. Capoz- 
zl, 182 A. 269, 14 N.J.Misc. 24. 

N.C.—Edwards v. Upchurch, 193 S.E. 

19. 212 N.C 249—Bundy v. Sutton, 
177 SE. 420, 207 N.C. 422. 

Pa.—Van Buren v, Eberhard, 104 A. 
2d 98, 377 Pa. 22—Cummings v. 
Ventura, 101 A.2d 166, 174 PaSu- 
per. 429—^Patrycia v. Butkowskl, 
72 PaDist. & Co. 371, 37 Pel.Co. 
294—Patrizio v. Butt, Com.Pl., 80 
Erie Co. 23—Gierke v. Graham, 
Com PI., 29 Erie Co. 362—Ohlson v. 
Lamoreaux, Com.Pl., 33 Del Co. 261. 
S.C.—Stone & Clamp, General Con¬ 
tractors V. Holmes, 60 S.E. 2d 231, 
217 SC. 203—^Anderson v. .®tna; 
Casualty & Surety Co., 178 S.E. 819, 
175 S.C. 254. I 

Utah.—Wolfe v. White, 225 P.2d 729. 
Va—Zedd v. Jenkins. 74 S.E.2d 791, 
194 Va. 704. 

64 C.J. p 1094 note 78. 

Blank form verdict 
Where rights of plaintiffs in con¬ 
solidated actions rested on same set 
of facts and jury returned a verdict 
for one plaintiff but with respect to 
second plaintiff merely returned un¬ 
signed the blank form verdict, such 
blank form was not a "verdict of the 
jury” so as to permit amendment by 
court to reflect intent of jury that 
second plaintiff recover.—Roadruck 
v. Schultz, 77 N.E.2d 874, 333 lU.App. 
476. 

82. U.S.— Corpus Juris cited in U. S. 

V. Hess, D.C.Pa, 41 F.Supp. 197, 215. 
Ala.—^Wilson v. Federal Land Bank of 
New Orleans, 169 So. 493, 230 Ala 
76—W. T. Rawleigh Co. v. Hannon. 
22 So.2d 603, 32 AlaApp. 147. 
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D.C.—Freld v. McGrath, 136 F.2d 833, 
77 U.S.AppD.C. 385. 

Ga.—Davis v. Wright, 21 S.E,2d 88, 
194 Ga 1. 

Ill—^Roadruck v. Schultz, 77 N.E.2d 
874, 333 in.App. 476—Colky V. Met¬ 
ropolitan Life Ins. Co., 49 N.E.2d 

I 830, 320 Tll.App. 120. 

La—^Hardie v. Allen, App., BO So.2d 
74. 

Md.—Davis v. Board of Education of 
Anne Arundel County, 17 6 A. 878, 
168 Md. 74. 

Mich.—Standard Oil Co. v. Gonaor, 49 
N.W.2d 45, 331 Mich. 29—In re 
Sorter’s Estate. 22 N.W.2d 767, 314 
Mich. 488, 164 A.L.R. 985. 

Mis.a.—Harris v. Pounds, 187 So. 891, 
185 Miss. 688. 

Mo.—Riley v. St. Louis Public Serv¬ 
ice Co., App., 245 S.W.2d 666. 

N.J.—Rillo V. Eastern Carrier Corp., 
40 A.2d 570, 132 N.J.Law 414— 
Ipp V. Brawer Bros. Silk Co., 33 A. 
2d 862, 130 N J.Law 491—Smith v. 
Phoenix Indemnity Co., 197 A. 15, 
119 N.J.Law 522—Berko v. Public 
Service Coordinated Transport, 175 
A. 364, 114 N.J.Law 39—Rossman 
V. Newbon, 170 A. 230, 112 N.J.Law 
261—White v. Public Service Co¬ 
ordinated Transport, 31 A.2d 791, 
21 N.J.Misc. 337—Trovato v. Capoz- 
zi, 182 A. 269, 14 N.J.Misc. 24. 

N.M.—Sanchez v. Securities Accept¬ 
ance Corp., 260 P.2d 703, 67 N.M. 
512. 

N.Y.—Panas v. Safyurtlu, 127 N.Y.S. 
2d 84. 

N.C.—Bundy v. Sutton, 177 S.E. 420, 
207 N.C. 422. 

Po.— Bitting V. Wolfe, 82 A.2d 21, 368 
Pa. 167 —^Wadatz v. Taormina, 62 
A.2d 220, 356 Pa. 481—Maize v. At¬ 
lantic Reflning Co., 41 A.2d 850, 362 
Pa. 61, 160 A.L.B. 449—^East Broad 
Top Transit Go. v. Flood, 192 A. 401, 
326 Pa. 353—^Reppert v. White Star 
Lines, 186 A. 788, 323 Pa. 346, 106 
A.L.R, 413—Tibbetts v. Prudential 
Ins. Co. of America, 169 A 382, 313 
Pa. 310—^Stevens v. Prank, 30 A.2d 
161, 151 Pa-Super. 222—Jones v. 
Stiffler, 8 A.2d 455. 137 Pa.Super. 
133—Schmidt v. Campbell, 7 A.2d 
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from statements of the jurors themselves,28 the 
notes of the trial judge,2* data given in the ver¬ 
dict,25 or any other clear and satisfactory evidence 
appearing in the record or the minutes of the 
trial ;26 but the court cannot properly modify or 
reform the verdict to effectuate the intention of the 
jury where there is no certain and unmistakable 
data by which the court can determine that inten- 
tion.27 

Where the court has directed a verdict of a cer¬ 
tain tenor, but the verdict returned by the jury does 
not conform to the direction or intention of the 
court, it is usually held that the court can amend 
the verdict to make it conform.28 The court may 
strike from the verdict portions thereof which pur¬ 
port to deal with matters outside the province of 
the jury,29 unless the omission of the stricken por¬ 
tion will give the rest of the verdict an entirely 
different effect from that which the jury probably 
intcnded.20 It has been held that if there is no 
formal or clerical error, and the verdict is one 
apparently intended by the jury, although in dis¬ 
regard of the instructions, the court cannot sub¬ 
stitute its verdict for that of the jury to make it con- 
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form to the instructions,8i and the action of the 
court in correcting a verdict returned in disregard 
of instructions should be undertaken with great 
caution ;22 but there is authority to the effect that 
the court may amend the verdict to make it con¬ 
form to the instructions,88 especially where the 
jury consent.84 The verdict of a jury based on an 
erroneous instruction cannot be corrected by the 

court. 8 5 

The trial court has great discretion in amending 
verdicts,86 and where the court has power to amend 
the verdict, the particular mode of doing it is 
discretionary.37 Where the jury’s intention is as¬ 
certainable, the court may sometimes correct mat¬ 
ters of substance to make the verdict conform to 
the jury’s intcntion.88 Where the evidence on an 
essential element of the case is uncontradicted, it 
has been held that the court may correct the verdict 
so as to conform to such uncontradicted evidence.89 
Under a statute so providing, the court has no power 
to correct or alter the verdict of the jury without 
the assent of the jurors before their discharge.*® 

Judge or court who may amend or correct. Under 
a .statute giving a successor the same power and au- 


654, 136 Pa-Super. 690—^Emblem Oil 
Co. V. Taylor, 179 A. 773, 118 Pa 
Super. 269—^Becker v. Stern, 176 
A. 771, 116 PaSuper. 399—^Ellen- 
berser v. Hose, 18 Pa.Dist. & Co. 
337—Bitting' v. Wolfe, Com.Pl., 61 
Dauph.Co. 194—Reynolds v. Mc¬ 
Cartney, Com.Pl., 28 Dol.Co. 486— 
Lynch’s Estate v. Letterman, Com. 
PI., 29 Erie Co. 62—^Puritan Rubber 
Mfg. Co. V. Erie Foundry Co., Com. 
PL, 24 Erie Co. 86, 66 York Log. 
Rec. 89—^Venorlck v. Bevetta, Com. 
PL, 6 Fay L.J. 165, reversed on oth¬ 
er grounds 33 A.2d 656, 152 Pa.S'U- 
per. 465—Pelffer v. Harrison Const. 
Co., Com.Pl., 2 Lebanon 352—^Boyle 
V. Weber, Com.Pl., 33 Luz.LegReg. 
87—.Bausewlne v. Strassburger, 
Com.Pl., 60 Montg.Co. 115—Mor¬ 
ris V. P. H. Butler Co., Com.Pl., 97 
Plttsb.Leg.J. 292—Goldenson v. 
O’Brien, Com.Pl., 97 Plttsb.Leg.J. 
259—.peclna v. Metropolitan Life 
Ins. Co.. Com.PL, 7 Sch.Rcg. 201— 
Deardorff v. Metzler, Com.Pl., 63 
York Leg.Rec. 17. 

Tenn.—Tennessee Cent. Ry. Co. v. 

Scarbrough, 9 Tenn.App. 295. 

Tex.—Burchfleld v. Tanner. 178 S.W. 

2d 681, 142 Tox. 404. 

Utah.—Moulton v. Staats, 27 P.2d 
466, 83 Utah 197. 

Va—Zedd v. Jenkins, 74 S.E 2d 791, 
194 Va. 704—Oorpos Juris aiu>tea la 
Remlne v. Whited, 21 S.E.2d 748, 
747, 180 Va 1. 

'W.Va—State ex rel. Rufus v. Easley, 
40 S.E.2d 827, 129 W.Va 410. 

64 C.J. p 1095 note 79. 


Showing raason for ameaduaut 

A plaintiff moving to amend the 
verdict has burden of showing that 
verdict should for some good reason 
be amended.—First International 
Pictures V. F. C. Pictures Corp., 27 
N.Y.S.2d 816. 262 App.IMv. 21. 

23. Mich.—^In re Sorter’s Estate, 22 
N.W.2d 767, 814 Mich. 488, 164 A. 
L.R. 985. 

Va.— Corpus Juris quoted la Remlne 
V. Whited, 21 S.E.2d 743, 747, 180 
Va 1. 

64 C.J. p 1096 note 80. 

24. Ill.—^Western Springs Park DIst. 
V. Lawrence, 176 N.B. 679, 343 Ill. 
302. 

64 C.J. p 1096 note 81. 

25. U.S.—^Miller v. Steele, Ohio, 153 
F. 714, 82 C.C.A. 572. 

26. Ala—^Powers v. Williams, 42 So. 
2a 68, 34 AlaApp. 679. 

Ya. — Corpus Juris quoted In Remlne 
V. Whited, 21 S.B.2d 743, 747, 180 
Va 1. 

64 C.J. P 1096 note 83. 

27. N.J.—^Robb V. John Hickey, Inc., 
20 A.2d 707, 19 N.J.MIsc, 465. 

N.T.—^Flrst International Pictures v. 
F. C. Pictures Corp., 27 N.T.S.2d 
816, 262 APP.Div. 21. 

64 C.J. p 1096 note 84. 

28. Me.—^American Fisheries Co. v. 
Sanborn, 119 A. 803, 122 Me. 561. 

64 C.J. P 1096 note 86. 

29. Ga.—Haley v. Covington, 92 S.E. 
297, 19 GaApp. 782. 

64 C.J. p 1096 note 86. 

199 


30. N.D.—Watne v. Rue, 197 N.W, 

766, 60 N.D. 661. 

64 C J. p 1096 note 87. 

31. Iowa.—Reuber v. Negles, 126 N. 
W. 966, 147 Iowa 734. 

64 C.J. p 1096 note 88. 

32. Okl.—West v. Abney, 219 P.2d 
624, 203 Okl. 227. 

33. Ky.—Pope-Cawood Lumber & 
Supply Co. V, Dean, 198 S.W.2d 227, 
303 Ky. 637. 

64 C.J. p 1096 note 89. 

34. Tex—Malcolm V. Slms-Thomp- 
Bon Motor Car Co., Clv.App., 164 
S.W. 924—Hllburn v. Harrell, Civ. 
App., 29 S.W. 925. 

35. S.C.—Smith v. Benefit Ass'n of 
Ry. Employees, 179 S.B. 324, 176 
8.C. 347. 

33. Pa—Jones v. Stlffier, 8 A.2a 466, 
137 PaSuper. 133—Emblem Oil Co. 
V. Taylor, 179 A. 773, 118 PaSuper. 
269—^Zarko v. Kramer, 177 A. 478, 
117 PaSuper. 443—Boyle v. Weber, 
Com.Pl., 33 Luz.Leg.Reg. 87. 

37. Vt.—Kennedy v. Stocker, 70 A. 
2d 587. 116 Vt. 98. 

38. Mich.—Standard Oil Co. v. Gon- 
ser, 49 N.W.2d 45. 331 Mich. 29— 
In re Sorter’s Estate, 22 N.W.2d 

767, 314 Mich. 488. 164 A.L.R. 985. 

39. Ohio.—Reltenour v. McClain, 
App.. 67 N.B.2d 78. 

49, Ohio.—^Ekleberry v. Sanford, 57 
N.E.2d 270, 73 Ohio App. 671. 
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thority in the premises as his predecessor the ver¬ 
dict may be amended by a judge who succeeds to 
the one who tried the case and before whom the 
verdict was rendered but it has been said that 
after a verdict has been recorded and the jury dis¬ 
charged a motion to amend the verdict should be 
made to the court before which the case was 
tried.^2 There are cases which contain the im¬ 
plication that amendment or correction of the ver¬ 
dict is solely the function of the trial court but 
it has been held within the power of the appellate 
court to correct defects in form.^^ 

§ 516. - Time of Amendment or Correc¬ 

tion 

At a general rule the court cannot make an amend, 
ment or correction ae to a matter of substance after the 
verdict has been recorded and the Jury discharged. 

While it has been held that a verdict may be 
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amended with respect both to matters of form and 
substance during the term, ^6 as a general rule the 
court cannot make an amendment or correction as 
to a matter of substance after the verdict has been 
recorded and the jury discharged;*® but the dis¬ 
charge of the jury does not deprive the court of 
its power to amend or correct with respect to 
clerical errors or formal matters,*"^ and this may be 
exercised even at a term subsequent to that in which 
the verdict was rendered,*® although it has been 
held that the power to amend is exhausted after the 
term ends.*® It is the better practice to mould the 
verdict before the jury is discharged,®® although it 
may be done later when the meaning is clear 
and the power of the courts to amend is not con¬ 
fined to corrections made at the time the verdict 
is rendered.52 However, it is only in exceptional 
cases that the court may, after recordation of the 
verdict and discharge of the jury, mould or amend 


41. N.J.—^Frsuichlno v. Overseer of 
Poor of City of Orange. 136 A, 738, 
103 N.J.Law 300, affirmed 140 A. 
919, 104 N.J.Law 436. 

42. N.T.—^Dean v. City of New Tork, 
61 N.Y.S. 686. 29 App.Div. 350, 6 
N.Y.Ann-Cas. 361, 27 N.Y.Civ.Proc. 
316. 

43. N.J.—Manclno v. Sampaolo, 4 
A.2d 792, 122 N.J.Law 821. 

64 C.J. p 1097 note 93. 

44. U.S.—^Dextone Co. v. Building 
Trades Council of Westchester 
County, C.C.A.N.Y., 60 P.2d 47. 

416. Or.—Abraham v. Mack, 273 P. 
711, 278 P. 972, 130 Or. 32. 

48. TJ.S.—TJ. S. V. 340 Acres of Land 
in Richmond County, D.C.Ga., 64 F. 
Supp. 457. 

Ala,—^W. T. Rawlelgh Co. v. Hannon, 
22 So.2d 603, 32 Ala.App. 147. 
Colo.—Harrison Const. Co, v. Nlssen, 
199 P.2d 886, 119 Colo. 42. 

Ga.—Fried v. Fried, 69 S.B.2d 862, 
208 Ga. 861—Harlan v, Ellis, 32 S. 
E.2d 389, 198 Ga, 678—McGahee V. 
Samuels, 7 S.B.2d 611, 61 Ga.App. 
773. 

Ky.—^Pope-Cawood Lumber & Sup¬ 
ply Co. V. I>ean. 198 S.W.2d 227, 303 
Ky. 537—Louisville & N. R. Co. v. 
Farney. 172 S.W.2d 666, 295 Ky. 8. 
Mo.—Kaimann v. Kaimann Bros., 
App., 182 S.W.2d 458—Berryman v. 
People’s Motorbus Co. of St. Louis, 
64 S.W.2d 747. 228 Mo.App. 1032, 
certiorari quashed State ex rel. St. 
Louis Public Service Co. v. Beck¬ 
er, 66 S.W.2d 141, 334 Mo. 116. 
Neb.—Schnell v. United Hall Ins. Co., 
18 N.W.2d 112, 145 Neb. 768—Cor. 
pus Juris quoted la Swygert v. 
Platte Val. Public Power & Irr. 
Dlst.. 274 N.W. 492, 494, 183 Neb. 
194. 


N.Y.—Picone v. Picone, 73 N.Y.S,2d 
166, 189 Misc. 84, reversed on other 
grounds 78 N.Y.S.2d 372, 273 ApP. 
Div. 914—Savko v. Brooklyn & 
Queens Transit Corp., 1 N.Y.S.2d 
489, 166 Misc. 84. 

Ohio.—Ekleberry v. Sanford, 67 N.E. 

2d 270. 73 Ohio App. 671. 

Okl.—State Finance Service v. Mul¬ 
lins, 147 P.2d 169, 193 Okl. 688. 

Pa.—Maize v. Atlantic Refining Co., 
41 A.2d 850. 362 Pa. 61, 160 A L.R 
449, 362 Pa. 61—Otwell v. Baldwin, 
69 Pa.Dist. & Co. 510—Adams v. 
City of New Kensington, Com.Pl., 
36 WestCo. 177, modified on other 
grounds 97 A.2d 354, 374 Pa. 104. 
Tex.—Burchfield v. Tanner, 178 S.W. 

2d 681, 142 Tex. 404. 

64 C.J. p 1097 note 96. 

Jury held uot disoharged 

Where it was stipulated that ver¬ 
dict might be rendered in absence of 
Judge, and on return of verdict to 
clerk of court Jurors were permitted 
to leave courtroom without being re¬ 
quested to return, but about two 
hours later were called back to court¬ 
room to explain their verdict, Jury 
had not been discharged prior to giv¬ 
ing explanation, and therefore, In 
view of fact that result of Jury’s de¬ 
liberation clearly appeared, no preju¬ 
dice to unsuccessful litigant's right to 
fair trial resulted when Judge recalled 
jury on next term day and entered 
Judgment In accordance with their 
reiterated explanation of their ver¬ 
dict, notwithstanding apparent Irreg¬ 
ularities incident to rendering and re¬ 
ceipt of Jury’s verdict.—^Standard Oil 
Co. V. Gonser, 49 N.W.2d 46, 831 
Mich. 29. 

47. U.S.—U. S. V. 340 Acres of Land 
in Richmond County, D.C.Ga., 64 F. 
Supp. 457. 

Colo.—Harrison Const. Co. v. Nlssen, 
199 P.2d 886, 119 Colo. 42. 
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Ill.—Hoadruck v. Schultz, 77 N.E.2d 
874, 333 Ill.App. 476, 

Mo.—Kaimann v. Kaimann Bros., 
App., 182 S.W.2d 458—^Boudreau v. 
Myers, App., 64 S.W.2d 998—Berry¬ 
man V. People's Motorbus Co. of St. 
Louis, 64 S.W.2d 747, 228 Mo.App. 
1032, certiorari quashed State ex 
rel. St. Louis Public Service Co. v, 
Becker, 66 S.W.2d 141, 334 Mo. 116. 
Neb,—Corpus Juris quoted iu Swy. 
gert V, Platte Val. Public Power & 
Irr. Dlst, 274 N.W. 492, 494, 183 
Neb. 194. 

S.C.—^Anderson ▼. Aetna Casualty & 
Surety Co., 178 S.E. 819, 176 S.C. 
254. 

64 C.J. p 1097 note 96. 

Burlug tana at whloh verOlot is 
rendered, court has practically abso¬ 
lute power over the verdict, unless 
Influenced by a mistake of law.— 
American Trust Co. v. Bloom, 146 S.B. 
249, 148 S.C. 386. 

48. Neb.— Corpus Juris quoted iu 

Swygert v. Platte Val. Public Pow¬ 
er & Irr. Dlst, 274 N.W. 492, 494, 
133 Neb. 194. 

N.J,—Berko v. Public Service Coordi¬ 
nated Transport, 176 A. 364, 114 N. 
J.Law 39. 

64 C.J. p 1097 note 97. 

48. N.T.—Appleton v. Nye, 269 N.T. 

S. 132, 241 App.Div. 649. 

64 C.J. P 1097 note 97 [a]. 

Sa Pa.—Carroll v. Kirk, 19 A.2d 684, 
144 Pa.Super. 211, 

Bl. Pa.—Carroll v. Kirk, supra. 

B2. Pa.—Cohn v. Scheuer, 8 A. 421, 
115 Pa. 178—Cummings v. Ventura, 
101 A.2d 166. 174 Pa.Super. 429— 
Zarko v. Kramer, 177 A. 478, 117 
Pa-Super. 448—Pecina v. Metropoli¬ 
tan Life Ins. Co., Com.PU 7 Sch. 
Reg. 20L 
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the verdict,and such power is rarely, if ever, 
exercised, unless to make the corrected verdict 
conform to the obvious intention of the jury.®^ A 
directed verdict may be amended to conform to the 
intention of the court even after it has been record¬ 
ed, judgment rendered, and the time for appeal has 
expired.®® An error in the verdict which is merely 
a perpetuation of an error previously made in the 
pleadings cannot be corrected after the expiration 
of the time within which the pleadings can be 
amended, since this would destroy the conformity 
between the pleadings and the verdict.®® 

§ 517. -Amendment or Correction as to 

Particular Matters 

a. Designation of parties 

b. Several counts or issues 

c. Amount of recovery, interest, and at¬ 

torney’s fees 

a. Designation of Parties 

The court may amend a verdict to correct a mero 
clerical error In the designation of the parties, at least 
where the Intention of the Jury Is clear. 

Where it is uncertain which of several defend¬ 
ants the verdict was intended to be against, the 
court cannot correct the substance of the verdict 
by adding the name of a defendant shown to be 
liable under the evidence;®"^ nor can the court 
amend a verdict for joint plaintiffs by striking the 
name of one of them and remitting one half the 
verdict,®® or reform a joint verdict against several 
defendants by limiting it to a particular defend¬ 
ant;®® but where all the parties understand that 
the case is being tried against several defendants, 
and it is clear that the verdict was intended to be 
against all defendants, but through clerical error 
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and inadvertence the written verdict names only 
one defendant the court may amend the verdict to 
conform to the facts.®® If the jury have returned 
two incompatible verdicts, one which designates 
plaintiff as the victor and the other defendant, the 
court may recall the jury and on ascertaining that 
they intended to find for a particular party may 
record the verdict as for that party.®! Where it is 
undisputed that plaintiff is entitled to recover the 
amount claimed, subject only to the deduction of 
the amount established by defendant on his set-off, 
and the jury return a verdict for defendant for a 
specified sum on his set-off, without making a find¬ 
ing for plaintiff, the court may correct the verdict 
to make it one for plaintiff for the difference be¬ 
tween the amount found for defendant on his set¬ 
off and the amount to which plaintiff was other¬ 
wise entitled.®® Under a statute requiring separate 
verdicts for plaintiffs, where the jury return a 
single verdict the court may mould the verdict in 
accordance with the undisputed proof so as to 
prevent injustice.®® 

Where a verdict is against one or some of the 
defendants with no finding as to a codefendant, if 
the intention of the jury is clear the court may 
amend the verdict so as to include a specific finding 
for the codefendant.®^ The court may delete a 
verdict of two of three defendants, where it is 
manifestly right,®® and such action does not impair 
the verdict as to the remaining and responsible de¬ 
fendant.®® Where a joint verdict against several 
defendants is improper, such verdict may be amend¬ 
ed to consist of separate verdicts against each de¬ 
fendant for the full amount of the joint verdict.®^ 
The court may refuse to amend a verdict against 
one defendant so as to include a verdict for a 


53. Pa.—Maize v. Atlantic Refining 
Co., 41 A.2d 860, 362 Pa. 61, 160 A. 
li.RK 449—Gaspero v. Gentile, 60 
A,2d 754, 160 Pa.Super. 276. 

64. Pa.—Gaspero v. Gentile, supra. 

66. Minn.—Schloss v. George E. Len- 
on, 144 N.W. 148, 123 Minn. 420. 

68. Ga.—Georgia Motor Sales Co. v. 
Wade, 138 S.B. 797, 87 Ga.App. 
24. 

67. Ala.—^Merchants’ Bank & Trust 
Co. V. J. A. Elliott & Son, 80 So. 624, 
16 Ala.App. 620. 

68. Ind.T.—Brooks v. Collier, 68 S. 
W. 669. 8 Ind.T. 468. 

68. N.Y.—Carpenter v. Shelden. 7 N. 
Y.Super. 77. 

eOL N.J,—-Rillo V. Eastern Carrier 
Corp., 40 A-2d 670, 132 N.J.Law 
414. 


Pa.—^Pelffer v. Harrison Const Co., 
Com.Pl., 3 Lebanon 352. 

64 C.J. p 1098 note 6. 

61. Mo.—Keyes v. Chicago. B, & Q. 
R. Co.. 31 S.W.2d 60, 326 Mo. 236. 

64 C.J. p 1098 note 8. 

62. N.T.—Tenenbaum v. Cohen, 166 
N.Y.S. 826, 100 Misc. 360. 

63. Pa.—Zarko v. Kramer, 177 A. 
478, 117 Pa.Super. 443. 

94. Pa.—^Wodatz v. Taormina, 52 A. 
2d 220, 356 Pa, 481—^Reppert v. 
White Star Lines, 186 A. 788, 323 
Pa. 346, 106 A.L.R. 413. 

Corporate wad indivldiial defendants 
(1) Where Jury return verdict lor 
plaintiff against corporate defendants 
but not against individual defendants, 
court may correct error in improperly 
recording verdict in favor of In¬ 
dividual defendants.—^Rush v. Jagels 
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•'A Fuel Corp.”, 86 N.Y.S.2d 861, 864 
App.Div. 635. 

(2) In tort action against corpo¬ 
rate defendant and two individual de¬ 
fendants, verdict for plaintiff against 
corporate defendant but not against 
Individual defendants was not final 
with respect to individual defendants, 
where plaintiff’s counsel at time of 
rendition of verdict was in doubt m 
to finding of Jury with respect to in¬ 
dividual defendants, and requested 
trial court to determine jury's inten¬ 
tion.—^Rush V. J&gelB "A Fuel Corp.", 
supra. 

66, Va.—Sheckler v. Anderson, 29 
S.E.2d 867,182 Va. 701. 

66. Vo,—Sheckler v. Anderson, ou- 
pra. 

67. Pa.—^McBurney v. Wilt, 60 Pa. 
Dist. A Co. 645. 96 PitUb.Leg.J. 
413. 
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codefendant.®8 Where plaintiff brings an action 
against defendant individually and as a fiduciary, 
but voluntarily dismisses as to defendant individual¬ 
ly, a verdict will not be amended to enter judgment 
on the verdict against defendant individually.®^ 
It has been held that if the verdict plainly and un¬ 
equivocally designates the party in whose favor it 
is rendered the court cannot change it into a ver¬ 
dict for the other party because the jury by mis¬ 
take designated the party other than the one for 
whom they intended to render the verdict;'^® but 
where the jury first state that they find for plain¬ 
tiff and then proceed to assess “defendant’s” dam¬ 
ages at a certain sum, it being apparent that the 
jury intended to assess plaintiff’s damages, the 
court may correct the verdict by substituting the 
word "plaintiff’s” for "defendant’s.’’^! 

b. Several Counts or Issues 

If a general verdict Is returned in an action involving 
several counts the verdict may be altered so as to apply 
to any one count supported by the evidence, or on which 
It la ascertained that the jury intended to base their 
verdict. 

If a general verdict is returned in an action in¬ 
volving several counts the verdict may be altered so 
as to apply to any one count supported by the evi¬ 
dence, *^2 or on which it is ascertained that the 
jury intended to base their verdict.'^^ If one of 
several counts is bad the verdict cannot be amended 
to apply to the good count only,'^^ and there can be 
no amendment if it appears that there was any evi¬ 
dence exclusively applicable to a bad count.The 
verdict may not be amended to apply to one of 
several inconsistent counts where the evidence, al¬ 
though such as to warrant a verdict on the count 
to which it is sought to be applied, is equally ap¬ 
plicable to all counts.*^® 


A verdict expressly based on several counts can¬ 
not be limited by the court to a particular count.’^'^ 
Where one of the issues in the case is defendant’s 
right to recover on a counterclaim and the jury 
return a general verdict for plaintiff, with no ex¬ 
press finding as to the counterclaim, the court may 
amend the verdict to show that the jury found 
against defendant on his counterclaim either where 
the jury inform the court they intended so to 
find,78 or where the jury have been instructed that 
if plaintiff should recover defendant could not re¬ 
cover on his counterclaim.7'® Where certain issues 
are tried by the court and others by the jury the 
court may amend the verdict of the jury to include 
the findings of the court on the issues tried before 
it.80 

c. Amoiuit of Recovery, Interest, and At¬ 
torney’s Fees 

(1) In general 

(2) Increasing amount of recovery 

(3) Reduction of amount of recovery 

(I) In General 

Generally, where the Jury have failed to insert in the 
verdict the amount of recovery, and it is Impossible defi¬ 
nitely to ascertain the amount intended to be allowed, 
the court cannot fix the amount of recovery; but clerical 
or formal errors in the statement as to the amount of 
recovery may be corrected. 

As a general rule, where the jury have failed to 
insert in the verdict the amount of recovery, and 
it is impossible definitely to ascertain the amount 
intended to be allowed, the court cannot fix and 
insert the amount of recovery ;8l but it has been 
held that, where there is no dispute as to the 
amount of recovery, 82 or it is so indicated by the 
pleadings and evidence that it can be clearly and 
certainly ascertained by what is simply a process 


68 . Pa.—Nelson v. Philadelphia Rap¬ 
id Transit Co., 170 A. 269, 314 Pa. 
27. 

69. Ill.—Fulton V. Tondorf, 58 N.E. 
2d 640, 324 Ill.App. 463. 

70. Me.—Little v. Larrabee, 2 Me. 
37. 11 Am.D. 43. 

71. Ill.—T. Wilce Co. v. Royal In¬ 
demnity Co., 124 N.E. 636, 289 Ill. 
383. 

72. N.C.—Smith v. Norman, 13 N.C. 
496. 

64 C.J. p 1098 note 11. 

73. Maas.—Fallon v. Clifton Mfg. 
Co., 93 N.E. 800, 207 Mass. 491. 

64 C.J. p 1098 note 12. 


76. N.T.—Postley v. Mott, 8 Den. 
I 363. 

70. NY.—Lusk V, Hastings, 19 
Wend. 627. 

77. N.Y.—Carpenter v. Shelden, 7 N. 
Y.Super. 77, 

78. Tex.—^W. R. Case & Sons Cut¬ 
lery Co. V. Folsom, Civ.App., 170 
S.W. 1066. 

79. N.J.—Samuel v. Christiansen, 
168 A, 479, 10 N.J.Misc. 223. 

80. Utah.—Allen v. J. G. McDonald 
Chocolate Co., 218 P. 971, 62 Utah 
273. 

81. N.J.—Henry R. Isenberg Co. v. 
Kent, 147 A. 816, 7 N.J.Misc. 1089. 

64 C.J. p 1098 note 22. 

X,if 0 ezpectaiioy 

Where Jury in death action did not 
find what deceased’s life expectancy 
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was, and the parties never agreed 
that the court should find such facts, 
the court could not constitutionally 
find such facts and then apply dis¬ 
count formula.—Thibeault v. Brown, 
29 A.2d 461, 92 N.H. 236. 

82. Ariz—^Ward v. Johnson, 232 P.2d 
960, 72 Ariz, 213. 

Ky.—Baugh V. Williams' Adm'r, 94 S. 

W.2d 330. 264 Ky. 167. 

N.Y.—Jacob & Emil Leitner, Inc., v. 
Scalzo, 22 N.Y.S.2d 910, affirmed 
26 N.Y.S.2d 672. 

Okl.—Mitchell v. Fisher, 32 P.2d 37, 
168 Okl. 146. 

Pa.—Miller v. Engelaberger, Com.Pl., 
26 Erie Co. 332—^Puritan Rubber 
Mfg. Co. V. Erie Foundry Co., Com. 
PL, 24 Erie Co. 86, 66 York Leg. 
Rec. 89. 

64 C.J. p 1098 note 28. 


74L U.S.—Fenwick v. Grimes, D.C„ 
« F.Cas.Ko.4,738, 6 Cranch C.C. 439. 
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of mathematical calculation,®* a verdict for plaintiff 
which does not give the amount of recovery may 
be corrected by an insertion of the amount, even 
after the jury have been discharged.®^ Gerical or 
formal errors in the statement as to the amount of 
recovery may be corrected, and the verdict put in 
such form as properly to express the intention of 
the jury, where the intention of the jury with re¬ 
spect thereto is clearly ascertainable.®® 

Correction of apportionment or failure to appor¬ 
tion damages. If the intention of the jury is clear 
but they have improperly sought to apportion dam¬ 
ages between joint defendants the court, on deter¬ 
mining what the jury intended as the total amount 
of plaintiff’s damages, may correct the verdict by 
making it a joint one against each defendant for 
the full amount of damages assessed.Where an 
instruction is given not to apportion damages, a 
verdict failing to apportion damages cannot be im¬ 
peached.®'^ 

Apportionment or it animation of amount. Where, 
on a trial of right of property in specified articles, 
the jury return a verdict in gross for all the articles 
the court cannot amend the verdict by assessing the 
value of each article separately.®® 
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(2) Increasing Amount of Recovery 

A» a general rule where the determination of the 
amount of recovery la exclusively within the province 
of the Jury the court has no power to amend the verdict 
by increasing the amount found by the jury. 

As a general rule where the determination of 
the amount of recovery is exclusively within the 
province of the jury the court has no power to 
amend the verdict by increasing the amount found 
by the jury;®® and it has even been held that a 
verdict for less than the amount required by the 
instructions cannot be amended by making an in¬ 
crease to what the jury were instructed to find;®® 
but there are other cases holding that where the 
court has®^ or could havc®2 instructed a verdict for 
a certain sum, or where the undisputed evidence 
shows that the prevailing party is entitled to at 
least a certain sum,®® or where the determination 
of the proper amount is simply a matter of mathe¬ 
matical calculation based on the undisputed facts,®^ 
and the jury return an inadequate verdict for a 
lesser sum the court may amend the verdict by in¬ 
creasing the amount of recovery to the proper 
sum. 

Addition of interest. The court may,® 5 and 


83. Colo.—Gylling V. Hinds, 222 P. 
2d 413, 122 Colo 346. 

N.J.—Ipp V. Brawer Bros, Silk Co., 
33 A.2d 862, 120 N.J Law 491. 
Wash.—Richey & Gilbert Co v. 
Northwestern Natural Gas Corp., 
134 P.2d 444. 16 Wash.2d 631. 

64 C.J. p 1099 note 24. 

84. Iowa.—P. M. Lattner Mfg. Co. v. 
Higgins, 195 N.W. 746, 196 Iowa 
920. 

85. N.J —Dewar v. Ruehle, 69 A.2d 
827. 137 N.J.Law 304. 

Pa.—Wllle V. London Guarantee & 
Acc. Co., 49 Pa.Dist. & Co. 93, 32 
Del.Co. 18—Schade v, Engel, Com. 
PI., 19 Erie Co. 510. 

Va.—Atlantic Greyhound Corp. v. 
Shelton. 36 S.E.2d 626, 184 Va. 

684. 

64 C.J. p 1099 note 26. 

Oomputatloii of interest 

Neb.—Burtis v. Chicago, B. & Q. R. 

Co., 247 N.W. 42, 124 Neb. 634, 
Separation of principal from interest 
Ga.—Parnell v. A. W. Muse Co., 192 
S.E. 666, 66 Ga.App. 213. i 

64 C,J. p 1099 note 26 [c]. j 

86. D.C,—Freid v, McGrath, 135 F. 
2d 833, 77 U.S.App.D.C. 385. 

N.T.-—Kinsey v. William Spencer & 
Son Corp., 300 N.Y S. 391, 166 Mlsc. 
143, affirmed 8 N.Y.S.2d 629. 256 
App.Div. 996, affirmed 22 N.E.2d 168, 
281 N.Y. 601. 

Pa.—^Emblem Oil Co. v. Taylor, 179 
A. 773, 118 Pa.Super. 269. 

64 C.J. p 1099 note 27. 


87. N.J.—Ray v. Yellow Cab, 147 A. 
589, 7 N.J.Misc. 924. 

88. Miss.—Walker v. Sinking Fund 
Com’rs, 9 Miss. 372. 

89. U.S.—Harris v. Maryland Cas¬ 
ualty Co., DC.Pa., 2 FSupp. 188. 

Ala.—W. T. Rawleigh Co. v. Hannon, 
22 So 2d 603, 32 Ala.App. 147. 

Ga.—Davis v. Wright, 21 S.E.2d 88, 
194 Ga. 1. 

Ill.—^Koltz V, Jahaaske, 38 N.E.2d 
973, 312 IlI.App. 623. 

Kan.—Robinson v. Davis, 174 P.2d 

111, 162 Kan. 44. 

Neb.— Corpns Juris quoted in Schnell 
V. United Hail Ins. Co., 18 N.W.2d 

112, 115, 145 Neb. 768. 

N.Y.—Maddaus v. New York Law 
School. 96 N.Y.S.2d 349, 276 App. 
Dlv. 1099, reargument and appeal 
I denied 97 N.Y.S.2d 398, 277 App. 
Dlv. 783. 

N.D.— Corpns Juris cited in Bormann 

V. Beckman, 19 N.W.2d 4'56, 467, 
73 N.D. 720. 

Okl.—Halo V. Landrith, 201 P.2d 914, 
201 Okl. 107. 

Pa.—Gaspero v. Gentile, 60 A.2d 764, 
160 Pa.Super. 276—^Ellenberger v. 
Rose, 18 Pa.Dist. & Co. 337. 

S.D.—State v. Hammerquist, 293 N. 

W. 539, 67 S.D. 417. 

Wash.—O'Brien v. Puget Sound Ply¬ 
wood, 166 P.2d 86. 23 Wash.2d 917. 
Wis.—Dekeyser v. Milwaukee Auto. 
Ins. Co., 295 N.W. 766, 236 Wis. 
419. 

Wyo. —Corpus Juris quoted in Phelps 
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I V. Woodward Const. Co., 204 P.2d 
179, 190, 66 Wyo. 33. 
i 64 C.J. p 1099 note 29. 

90. Iowa.—Reuben v. Negles, 126 N. 

I W. 966, 147 Iowa 734. 

64 C.J, p 1099 note 30. 

91. Minn.—Mouat v. Wells, 79 N.W. 
499, 76 Minn. 438. 

64 C.J. p 1099 note 31. 

93. Pa.—Schwarz v. Bank of Pitts¬ 
burgh Nat. Ass’n, 129 A. '62, 283 
Pa. 200. 

Wis.—Schweitzer v. Connor, 14 N.W. 
922, 67 Wis. 177. 

93. Minn.—Jaenlsch v. Vigen, 297 
N.W. 29, 209 Minn. 643. 

64 C.J. p 1100 note 33. 

94. Okl.—Hale v. Landrith, 201 P.2d 
914, 201 Okl. 107. 

Wis.—^Webster Mfg. Co. v. Mon¬ 
treal River Lumber Co., 160 N.W. 
409, 169 Wis. 466. 

95. U.S.—Stentor Elec. Mfg. Co. v. 
Klaxon Co., C.C.A.Del., 125 F.2d 
820, certiorari denied Klaxon Co. 
V. Stentor Elec. Mfg. Co., 62 S.Ct. 
1284. 816 U.S. 686, 86 L.Ed. 1767— 
Jones V. Poster, C.C.A.Va., 70 P. 
2d 200, certiorari denied 66 S.Ct. 
70, 293 U.S. 558, 79 L.Ed. 659— 
Ocean Accident & Guarantee Cor¬ 
poration V. Schachnor, C.C.A.I11., 
70 F.2d 28. 

III.—Lyon V. Metropolitan Life Ins. 

Co., 43 N.E.2d 187, 316 Ill.App. 451. 
Ky.—Corpus Juris cited ia Edwards 
V. Equitable Life Assur. Soc. of V- 
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should,®* amend the verdict by computing and add¬ 
ing interest where it is clear that interest should 
be included and the court has sufHcient data on 
hand to make the computation of the interest a 
matter of mere mathematical calculation. On the 
other hand, the court cannot add interest if it does 
not have sufficient data from which it can be cal¬ 
culated with certainty,if there is a possibility that 
the jury have already allowed interest in the amount 
of recovery fixed in the verdict,®* if the court failed 
to instruct the jury to allow interest,®® if there is, 
under the pleadings and the evidence, a question of 


fact for the jury as to whether or not interest has 
previously been paid,i or if there is nothing to show 
that the jury intended to allow interest where its 
allowance is a matter for their determination;* 
and there are cases to the effect that the addition 
of interest is a substantial change which cannot bo 
made after the verdict has been received and the 
jury discharged,® or after the expiration of the 
term.^ It has been held that a failure to calculate 
interest is a defect in form which the court may 
correct with the consent of the jury under a statute 
so providing.5 


8., 177 S.W.2d 674, 679. 296 Ky. 
448. 

Minn.—Olson v. Myrland. 264 N.W. 
129. 195 Minn. 626. 

Mo.—State ex rel. Witte Hardware 
Co. V. McElhlnney. 100 S.W.2d 36, 
231 Mo.App. 860. 

Mont.— W. J. Lake & Co. v. Montana 
Horse Products Co., 97 P.2d 690, 
109 Mont. 434. 

N.H.—Lamontagne v, Canadian Nat. 

Ry. Co.. 79 A.2d 836. 97 N.H. 6. 

N.J.—Schwartz v. Eisner, 166 A. 729, 
111 N.J.Law 132, affirmed 170 A. 
6T6, 112 N.J.Law 883. 

N.Y.—Mayaguez Drug Co. v. Globe 
& Rutgers Plre Ins. Co. of New 
York, 183 N.E. 623, 260 N.Y. 866, 
motion denied 184 N.B. 96. 260 N. 
Y. 667, reargument and motion de¬ 
nied 184 N.E. 144, 260 N.Y. 681— 
Corpus Juris cltsd in First Inter¬ 
national Pictures V. F. C. Pictures 
Corp., 27 N.Y.S.2d 816. 818. 262 App. 
Div. 21—Greater New York Coal 
& Oil Corp. V. Philadelphia & Read¬ 
ing Coal & Iron Co., 299 N.Y.S. 
988, 252 App.Div. 883, affirmed 15 
N.E.2d 801, 278 N.Y. 270—Leehoke 
Corp. V. Plastold Corp., 83 N.Y.S. 
2d 672, 193 Mlsc. 208. affirmed 94 
N.Y.S.2d 672, 276 App.Div. 903, re- 
argument and appeal denied 96 N. 
Y.S.2d 906, 276 App.Div, 1012— 

Pawtucket Mut. Fire Ins. Co. v. 
Keehn, 37 N.y.S.2d 266, 179 Mlsc 
551—^American Castype Corp. v. 
Nlles-Bement-Pond Co., 29 N.Y.S. 
2d 888, 177 Mlsc. 13, reversed on 
other grounds 42 N.Y.S,2d 638, 266 
App.Div. 67, reargument denied 44 
N.Y.S.2d 263, 266 App.Div, 949— 
Demms v. Blanchard, 270 N.Y.S. 
709, 160 Mlsc. 867—Huxley-West- 
frled Corp. v. New York Foreign 
Trade Zone Operators, 121 N.Y.S. 
2d 792. 

N.D.— Corpus Juris cited ia Jacobson 
V. Mutual Benefit Health & Acci¬ 
dent Ass’n, 296 N.W. 645, 559, 70 
N.D. 6'6e. 

Okl.—Independent School Dlat. No. 
<66, Wagoner County v. Stafford 
267 P.2d 1092, 208 Okl. 642—Cor- 
pus Juris cited iu Fletcher v. Al¬ 
len. 157 P.2d 462, 463. 195 Okl. 307 
Or.—Printing Industry of Portlanc 
V. Banks, 46 P.2d 696, 160 Or. 664. 


Pa.—Seaboard Const. Co. v. Curtis, 
64 Pa.Dlst. & Co. 1—Perkins v. 
Hacker, 34 Pa.Dist. & Co. 619, 32 
Lu 2 .Leg.Reg. 81—Louch v. Long- 
necker, Com.Pl., 28 Erie Co. 206— 
Boyle v. Weber, Com.Pl., 33 Luz. 
Leg.Reg. 87. 

Tenn.-—Temples v. Prudential Ins. Co. 
of America, 79 S.W.2d 608, 18 Tenn. 
App. 606. 

Tex.—Texas & N. O, R. Co. v. Ding- 
felder & Balish, 133 S.W.2d 967, 
134 Tex. 166—^Kramer v. Wilson, 
Civ.App., 226 S,W.2d 676, refused no 
reversible error—Joy v. Peacock, 
Civ.App., 131 S.W.2d 1012, set aside 
on other grounds Peacock v. Joy, 
153 S.W.2d 440, 137 Tex. 387—Da¬ 
vis V. Rush, Civ.App., 288 S.W. 604. 
64 C.J. p 1100 note 36. 

96. Arlz.—Southwest Mines Devel- 
I opment Co. v. Martlgnene. 64 P,2d 
1031, 49 Arlz. 88. 

I Ky.— Corpus juris Mtsd in Edwards 
V. Equitable Life Assur. Soc. of U. 

I S.. 177 S.W.2d 674, 679. 296 Ky. 
448. 

I Neb.-—^Bank of Axtell v. Johnson, 249 
N.W. 302. 126 Neb. 164. 

[N.Y.—Greater New York Coal & Oil 
[ Corp. V. Philadelphia & Beading 
I Coal & Iron Co., 16 N.E.2d 801. 278 
N.Y. 270— Corpus Juris cited lu 
I First International Pictures v. F. 

I C, Pictures Corp., 27 N.y.S.2d 816, 
818, 262 App.Div. 21—McLaughlin 
V. Brlnckerhoff, 226 N.Y.S. 623, 222 
! App.Div. 468—Riha v. Babor, 42 N. 

I Y.S.2d 346. 179 Mlsc, 766—Tedesco 
V. Genova, 236 N.Y.S. 739, 134 Mlsc, 
222—Pels V. Continental Container 
Corp.. 47 N.Y.S. 2d 33—Mathis v. 
Matthews, 39 N.y.S.2d 242—Mulroy 
V. Sessions, 38 N.Y.S.2d 863. 

N.D.—Bormann v. Beckman, 19 N.W. 
2d 4'55, 73 N.D. 720. 

Okl.— Corpus Juris cited lu Fletcher 
V. Allen, 167 P.2d 462, 463, 196 
Okl. 307. 

64 C.J. p 1100 note 87. 

cruder statute 

Where action for water damage to 
plaintiff’s merchandise was submit¬ 
ted to jury solely on theory of de¬ 
fendant's negligence, statute direct- 
.ng the addition of interest to verdict 
in causes of action based on breach j 


of contract was inapplicable and did 
not authorize addition of interest to 
verdict.—^Kapilow v. Prior, 61 N.Y.S. 
2d 365. 

97. Kan.—Schreiner v. Rothgam, 92 
P.2d 69, 160 Kan. 325. 

N.Y.—Berger v. Levitt, 49 N.Y.S.2d 
348, 267 App.Div. 1038—Gottesman 
V. Havana Importing Co., 72 N.Y.S. 
2d 426—^Roberts v. Larsen, 29 N.Y, 
S.2d 311, appeal dismissed 28 N. 
Y.S.2d 715, 262 App.Div. 764, mo¬ 
tion dismissed 39 N.E.2d 280, 287 
N.Y. 652—Bablno v. Martlnelli. 21 
N.Y.S.2d 448. 

Ohio.—Stark v. McConnell, J Ohio 

Supp. 23. 

Pa.—Tibbetts v. Prudential Ins. Co. of 
America, 169 A. 382, 313 Pa. 310 
—Patrizlo v. Butt, Com.Pl., 80 Erie 
Co. 23. 

64 C.J. p 1100 note 38. 

98. N.Y.— Corpus Juris quoted la 

First International Plcturee v. F, 

C. Pictures Corp., 27 N.Y.S.2d 816, 

818, 262 App.Div. 21—^American 

Castype Corp. v. N'lles-Bement- 

I Pond Co., 29 N.Y.S.2d 888, 177 Mlsa 
13, reversed on other grounds 42 N, 
y.S.2d 638, 266 App.Div. 667, rear- 
I gument denied 44 N.Y.S.2d 263, 266 
' App.Div. 949—Gottesman v. Ha¬ 
vana Importing Co., 72 N.Y.S.2d 
426—Kapllow v. Prior, 61 N.Y.S.2d 
I 365. 

64 C.J. p 1100 note 39. 

99. Pa.—Tibbetts v. Prudential Ins. 

I Co. of America, 169 A. 382, 313 Pa. 

310. 

1. D.C.—Metzger v. Metzger, 35 App. 

D. C. 389. 

8. Kan.—Schreiner v. Rothgarn, 92 
P.2d 69, 160 Kan. 826. 

64 C.J. p 1100 note 41. 

3. Mo.—Laughlin v. Boatmen’s Nat. 
Bank of St Louis, 189 S.W.2d 974, 
354 Mo. 467. 

Or.—Printing Industry of Portland 
V. Banks. 46 P.2d 596, 160 Or. 554. 
64 C.J. p 1100 note 42. 

4b N.Y.—^Rintel v. Dairymen’s 
League Co-op. Ass’n, 84 N.Y.S.2d 
348. 178 Mlsc. 348. 

5. Kan.—^Lowe ▼. Neu, 194 P. 318, 
108 Kan. 93. 
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Addition of attorney's fees. Where in a suit on 
a promissory note, which contains a promise to pay 
attorneys’ fees but does not specify the amount 
thereof, the jury return a verdict for principal and 
interest but fail to include attorney’s fees the court 
cannot amend the verdict by fixing and adding the 
amount of the attorney’s fees;® but the court may,^ 
and should,® assess and add attorneys’ fees where 
it is clear that plaintiff is entitled to them and the 
amount can be readily determined from data given 
in the note and in the verdict. 

(3) Reduction of Amount of Recovery 

The general rule Is that where the verdict, because 
of inadvertent mistake, or error in calculation, exceeds 
the amount claimed or proved the court may, with the 
consent or acquiescence of the prevailing party, reduce 
the verdict to the proper amount. 

Generally the court has power to reduce a ver¬ 
dict,® as where the verdict exceeds the amount 
claimed^® or is occasioned by a mere error in 
addition and while it has been held that an ex¬ 
cessive verdict may not be reduced where the ex¬ 
cessiveness is due to the lack of evidence to sustain 
the finding of the jury rather than inadvertence, 
error of law, misapprehension of facts, or errors of 
computation,!® other cases have permitted a reduc¬ 
tion of the amount of recovery where it is ex¬ 
cessive in view of the evidence.!® An amount im¬ 
properly allowed as interest may be deducted.!^ 
While the prevailing party cannot obtain an entirely 
new and different verdict under the guise of an 


TRIAL § 617 

amendment simply because the ultimate effect would 
be to reduce the amount given by the jury in their 
verdict,!® it is quite generally held that where the 
verdict, because of inadvertent mistake, or error in 
calculation, exceeds the amount claimed or proved 
the court may, with the consent!® or acquiescence!”^ 
of the prevailing party reduce the verdict to the 
proper amount. In a number of cases where only 
the defeated party was complaining, lack of con¬ 
sent or acquiescence of the prevailing party has 
been held not to render improper the deduction of 
manifest and determinable excesses.!® 

It is often stated quite broadly that the court may 
reduce an excessive verdict due to an obvious er¬ 
ror in calculation without the consent of the pre¬ 
vailing party where the matter is susceptible of 
accurate mathematical calculation and involves no 
consideration of, or opinion on, the evidence;!® and 
some cases have sustained reductions to the amount 
claimed in the pleadings without the consent of the 
prevailing party;®® but it is the general rule that 
where the damages are unliquidated the court can¬ 
not, without the consent or acquiescence of the pre¬ 
vailing party, invade the province of the jury by 
reducing the amount of the verdict.®! Where the 
proper amount is apparent, the trial court, in some 
jurisdictions, may correct the verdict by striking 
off the excess.®® Where, from the itemization of 
damages, it is apparent that a double recovery has 
been allowed, the duplicated elements may be strick¬ 
en.®® 


Ohio.—Crawford v. Kellerraier, 175 
N.E. 600, 123 Ohio St. 404. 

6. Okl.—Getman v. Hayhow, 229 P. 
659. 103 OKI. 161. 

Va.—Atkinson v. Neblett, 132 S.E. 
32C, 144 Va. 220. 

7. Wash —Takima Nat. Bank v. 
Knipc, 33 P. 834, 6 Wash. 348. 

8 . Okl.—Cunningham v. Spencer, 239 
P. 444, 111 Okl. 217—Continental 
Gin Co. V. Sullivan, 160 P. 209, 48 
Okl. 332. 

9. Ill. — Colky V. Metropolitan Life 
Ins. Co., 49 N.E.2d 830, 320 Ill.App. 
120 . 

Mich.—Bos V. Gaudio, 2'55 N.W. 349, 
267 Mich. 617. 

Pa.—Gaspero v. Gentile, 60 A.2d 754, 
160 Pa.Super, 276—McGrane v. 
Hitchcock, Com.Pl., 3 Chester Co. 
L.R. 149—Burke v. Commonwealth, 
Com.Pl., 94 Pittsb.Leg.J. 833. 

Th# peropar way to enr* aa oxces- 
■iva verdict is to reduce It on motion 
to that effect or grant a new trial.-— 
Noakes v, Lattavo, 87 A.2d 711, 349 
Pa. 463. 

10. Tex.—Dennison v. Gilmore, Civ. 
App., 71 S.W.2d 642, error dis¬ 


missed—Southwestern Gas & Elec¬ 
tric Co. V. Hutchins, Clv.App., 68 
S.W.2d 1085, error dismissed, 

11. Ga.—Price v. Rimes Bros,, Inc,, 
94 S.E. 817, 21 Ga.App. 680. 

Ill,—Sparks v. Rayburn, 190 Ill.App. 
438. 

12. Kan.—Ft. Scott, etc., R. Co. v. 
ICinney, 63 P. 880, 7 Kan.App. 660. 

13. Kan.—^Barker v. Kansas City, M. 
& O. Ry. Co., 129 P. 1161, 88 Kan. 
767, 43 L.R.A.,N.S., 1121—Wichita 
& C. Ry. V. Gibb, 27 P. 991, 47 Kan. 
274. 

Mo.—State ex rel. and to Use of 
Scarborough v. Earley, 219 S.W. 
2d 879, 240 Mo.App. 868. 

Ohio.—Chester Park Co. v. Schulte, 
166 N.E. 186, 120 Ohio St. 273. 

Wis.—Schulas V. General Cas. Co., 288 
N.W. 803, 233 Wls. 118. 

14 . Neb,—Swygert v. Platte Valley 
Power & Irr. Dist., 274 N.W. 492, 
133 Neb, 194. 

15. Qa,—Cornelia Wholesale Gro¬ 
cery Co. V. Hogsed Bros.. 85 S.E. 
101, 142 Ga. 867. 

16. Ala.— W. T. Rawleigb Co. v. 
Hannon, 22 8o.2d 603, 82 Ala.App. 
147. 


Mont.—Mosher v. Sanford-Evans Co., 
216 P. 811, 68 Mont 64. 

64 C.J. p 1101 note 62. 

17. N.C.—Cohoon v. Cooper, 118 S, 
E. 834, 186 N.C. 26. 

18. Kan.—Schlesener v. Mott, 190 P. 
745, 107 Kan. 41. 

64 C.J. p 1101 note 64. 

19. Ohio.—Chester Park Co. v. 
Schulte. 166 N.E. 186, 120 Ohio St. 

64 C. j. p 1101 note 65. 

80. Iowa,—Newbury v. Oetchel, etc.. 
Lumber, etc., Co., 69 N.W. 743, 100 
Iowa 441, 62 Am.S.R. 682. 

Pa.—Bentz v. Johnson, 21 Pa.Di8t. 
1068. 

21. N.C.—Isley v. Virginia Bridge. 

etc., Co., 65 S.B. 416, 148 N.C. 61. 
64 C.J. p 1101 note 67. 

88 . Mo.—^Federal Cold Storage Co. 
V. Pupillo, 139 S.W.2d 996, 344 Mo. 
136. 

17 C.J. p 1086 note 26. 

83. Wls,—Archer v. Milwaukee Auto 
Engine, etc.. Co., 129 N.W. 698, 144 
Wia. 476. 

17 C.J. p 1085 note 2ft. 
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After the discharge of the jury it has been held 
that the court cannot reduce the amount of re- 
covery.24 Where the evidence sustains the award 
made by the jury the verdict should not be re¬ 
duced. ^5 

Excess on one count or item. Where the suit is 
based on two causes of action and the verdict al¬ 
lows plaintiff more than he asked for on his first 
cause of action, but fixes the recovery on the 
second cause at considerably less than could have 
been allowed, the court is without power to amend 
by making a general verdict for the total of the 
two sums, which the evidence would have justified 
on both causes of action, but the amount allowed 
on the first cause of action must be reduced to the 
amount claimed by plaintiff.26 

Inconsistent reduction. Where the basis on which 
the court reduces the amount of the verdict would 
legally require that the entire verdict be set aside, 
the inconsistency of the court in reducing the ver¬ 
dict in part and leaving the other part to stand re¬ 
quires a reversal.27 

§518. Amendment or Correction by Attor¬ 
neys and Others 

Formal defects In the verdict may be amended or 
corrected by the attorneys under the direction of the 
court. 

Formal defects in the verdict may be amended or 
corrected by the attorneys under the direction of 
the court.28 A defective verdict cannot be cor¬ 
rected by the reporter, in bis report of the case, 
stating the finding of the jury in such a way as to 
eliminate the defect.29 A court clerk cannot amend 
or correct a verdict,30 and cannot, without the 
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knowledge of the court or the party adversely af¬ 
fected, and after the trial has terminated, alter or 
change the verdict as recorded in a material re¬ 
spect but where by statute the jury have noth¬ 
ing to do with the interest, but it is to be added by 
the clerk, the clerk may add the interest although 
the jury in making up their award in fact included 

interest.32 

§ 519. Venire De Novo or Venire Facias De 
Novo 

The terms “venire de novo" or “venire facias de 
novo” are now used interchangeably tn practice to denote 
the submission of the case to another Jury for a new trial. 

A “venire facias de novo,” commonly termed a 
“venire dc novo,” is a second “venire” to summon 
another jury for a new trial.32 The terms “venire 
de novo” or “venire facias de novo” are now used 
interchangeably in practice to denote the submission 
of the case to another jury for a new trial.34 Ve¬ 
nire de novo was one of the early common law 
remedies for obtaining a reexamination of the facts 
tried by the jury,35 which antedated motions for 
a new trial.36 Venire de novo can be used only 
where the defect in the verdict appears on the 
face of the record,3 7 and it embraces an improper or 
unauthorized vcrdict.33 Also, venire de novo can 
he used only where there is a defective verdict,33 
and it cannot be based on the refusal of the court 
to have the jury return a special verdict,40 or its 
allowance of an amendment of the complaint to 
conform to the evidence.4^ 

There is proper ground for a venire de novo if 
the verdict is so defective on its face that a judg¬ 
ment cannot he rendered thereon,42 if the court 


84. Mo.—Butler v. Equitable Life 
Assur. Soc. of U. S., 93 S.W.2d 1019, 
233 Mo.App. 94. 

Utah.—■Wolfe v. White, 226 P.2d 729. 

as. N.Y.—Ruso V. Rycroft, 83 N.T.S 
2d 924, 274 App.Div. 960. 

ae. N.Y.—Hoffer v. Hooven-Owens- 
Rentschler Co., 182 N.Y.S. 633, 192 
App.Div. 138. 

64 C.J. p 1101 note 68. 

87. Kan.—Rominger v. Parrish’s Es¬ 
tate, 227 P. 644, 116 Kan. 640. 

88 . Ga.—Herndon v. Slme, 67 S.E. 
83'6, 7 Ga.App. 676. 

Tex.—^Washington v. Denton First 
Kat. Bank, 64 Tex. 4. 

89. Cal.—Stewart v. Taylor, 8 P. 605, 
€8 Cal. 6. 

30. N.J, — ^Petrosino v. Public Service 
Coordinated Transport, 61 A.2d 
746, 1 N.J.Super. 19—^Berko v. 

Public Service Coordinated Trans¬ 
port, 175 A. 364, 114 N.J.Law 39. 

Pa.—^Puritan Rubber Mfg. Co. v. Brie 


Foundry Co., Com.Pl., 24 Erie Co 
86, 66 York Leg Rec. 89. 

31. N.Y.—Delafleld v. J. K. Armsby 
Co.. 109 N.YS. 314, 124 App.Div. 
621. 

38. N.Y.—Manning v. Port, 91 N.Y. 
664. 

33. Ind.—Bosseker v. Cramer, 18 
Ind. 44, 46. 

34. Ala.—Sewall v. Glidden. 1 Ala. 
62. 

64 C.J. p 1102 notes 66-67. 

MeaaUtg of phrase “venire de novo” 
well known 

Ind.—Johnson v. Hosford, 10 N E. 
407, 110 Ind. 672, rehearing denied 
12 N.E. 622, 110 Ind. 572. 

35. U.S.—^Burns Bros. v. Cook Coal 
Co., C.C.A.N.J., 42 P.2d 109. 

Fla.—^Fayter v. Shore, 153 So. 511, 
114 Fla, 115. 

36. Fla.—Fayter v. Shore, supra, 

64 C.J. p 1102 note 69. 
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37. Fla—Payter v. Shore, supra, 
Ind.—Waterbury v. Miller, 41 N.E. 

383, 13 Ind.App. 197. 

64 C.J. p 1102 note 72. 

138. Fla.—Fayter v. Shore, 153 So. 

611, 114 Fla. 116. 

Better practice 

When only point raised is legal 
Inconclusiveneas or insufficiency of 
verdict, motion for venire de novo is 
better practice.—Fayter v. Shore, su¬ 
pra, 

39. Ind.—Sanford Tool, etc., Co. v. 
Mullen, 27 N.E. 448, 1 Ind.App. 204. 

40. Ind.—Sanford Tool, etc., Co. v. 
Mullen, supra. 

41. Ind.—Sanford Tool, etc., Co. v. 
Mullen, supra. 

48. Ind.—Central Union Telephone 
Co. V. Pehring, 45 N.E. 64, 146 
Ind. 189-—In re Lowe’s Estate, 70 
N.E.2d 187, 117 Ind.App. 664—Clev¬ 
enger V. Kern, 197 N.E, 731, 100 



89 C.J.S, 


TRIAL §§ 519-520 


makes a ruling accepting a verdict defective in 
form,<3 or if the verdict fails to find on all the 
issues between plaintiff and defendant,although 
as to the latter a distinction is judicially recognized 
between general verdicts and special verdicts or 
findings.45 A venire de novo is granted when the 
verdict is imperfect by reason of some uncertainty 
or ambiguity, qj* for failure to assess damages.47 
It is usually held that venire de novo will not lie 
if the verdict finds on all the issues and is not so 
defective that judgment cannot be rendered on it,48 
although the verdict is formally somewhat insuffi- 
cient,4^ or contains unnecessary and immaterial 
matters which may be rejected as surplusage.^o A 
motion for a venire de novo is properly overruled 
where the verdict is not subject to the claimed im¬ 
perfections or defccts.51 

Contents and construction of motion. A motion 
for a venire de novo must sufficiently set forth or 
disclose the grounds on which it is made.^^ Al¬ 
though a motion is termed by the movant as a mo¬ 
tion in arrest of judgment it will be treated and con¬ 
sidered as a motion for a venire de novo where it 
is directed to the verdict alone, and the remedy 
sought is unmistakably that which can only be had 
by a motion for a venire de novo.33 

Time for making motion. While a venire de novo 


may be granted at any time before final judgment,84 
a motion made after the time is too late and will 
be overruled but although a judgment has been 
rendered against one defendant a motion for a 
venire de novo, which seeks relief as to other de¬ 
fendants, is timely if filed before the judgment is 
rendered for the other defendants, which judgment 
is the final judgment in the cause.®® 

§ 520. Entry and Record 

Before a verdict Is complete, It mutt be accepted by 
the court for record. The record of a verdict In cate of 
clerical mistake may be amended to conform to the ver¬ 
dict aa rendered. 

Before a verdict is complete, it must be accepted 
by the court for record.®^ When a verdict by a 
jury is returned in open court and received by the 
court, it should be filed.®® It is irregular to record 
a verdict before it has been declared by the foreman, 
or, if scaled, read by the clerk.®® The court should 
record the verdict as it is rendered by the jury,®® 
since the recorded verdict is the only verdict to be 
considered,®^ and the only one that can be looked 
to by the appellate court.®® It is the verdict as 
recorded which constitutes the actual verdict in the 
case on which the judgment of the court is based.®* 
The court has authority to enter on the record a 
directed verdict in the absence of one or all of the 


Ind.App. B81—^Waterbury v. Mil¬ 
ler, 41 N.B. 383, 13 Ind App. 197. 
64 C.J. p 1102 note 73. 

Jolttt tort.feaBort 

In action against several joint 
tort-feasors, verdict for plaintiff 
•which is silent as to one of the Joint 
tort-feasors is not defective so as 
to be subject to motion for venire 
de novo.—Inter State Motor Freight 
System v. Henry, 38 N.E.2d 909, 111 
Ind.App. 179—^Alexandria Mining & 
Exploring Co. v. painter, 28 N.E. 
113. 1 IndApp. 687. 

43. Ind.—Perley v. Schmidt Cut 
Stone Co., 95 N.E. 616, 48 Ind.App. 
344. 

44. Ind.—Bosseker v. Cramer, 18 
Ind, 44—Clevenger v. Kern, 197 N. 
E. 731, 100 Ind.App. 581. 

N.Y.—279679 Certificate Holders Pro¬ 
tective Corp. V. Spier Co., 21 N.Y. 
S.2d 814, 174 Mlsc. 563. 

64 C.J. P 1102 note 75. 

45. Ind.—Maxwell v. ‘Wright, 67 N. 
B. 267, 160 Ind. 615. 

64 C.J. P 1102 note 76. 

4S. Ind.—Maxwell v. Wright, supra 
—Sheeks V. State, 60 N.E. 142, 156 
Ind. 508—^Bosseker v. Cramer, 18 
Ind. 44. 

47. Ind.—^Maxwell v. Wright, 67 N. 
BL 267, 160 Ind. 516—^Bosseker v. 
Cramer, 18 Ind. 44. 


48. Ind.—Kelley v. Bell, 88 N.B. 68, 
172 Ind. 690. 

64 C.J. p 1103 note 79. 

49. Ind.—Town of Hobart v, Casbon, 
142 N E. 138, 81 Ind.App. 24—Thur¬ 
man V. Miller. 98 N.E. 379. 60 Ind. 
App. 372. 

50. Ind.—Kelley v. Bell, 88 N.E. 68, 
i 172 ind. 690. 

51. Ind.—Phillips v. Pammon, 124 
' N.E. 699, 188 Ind. 497. 

62. Ga.—Brown v. Marbut-Wllliams 
[ Lumber Co.. 123 S.E. 899, 32 Oa. 
App. 619. 

64 C.J. p 1103 note 84. 

53. Ind.—^Phillips v. Gammon, 124 
N.E. 699, 188 Ind. 497. 

64. Ind.—Burkhart v. Simms, 60 N. 
E.2d 141, 116 Ind.App. '676—Bruce 
V. Hubhell, 123 N.E. 416, 70 Ind. 
App. 237. 

55, Ind.—Burkhart v. Simms, 60 N. 

B.2d 141, 116 Ind.App. 676. 

64 C.J. p 1103 note 87. 

No auestioii. oa appMl 
Where motion for venire de novo 
was not filed until after rendition of 
final judgment, aealgnments of error 
relative to overruling of motions for 
venire de novo presented no ques¬ 
tion on appeal.—^Burkhart v. Simms, 
supra. I 


66. Ind.—Bruce v. Hubhell, 123 N.B. 
416, 70 Ind.App. 237. 

67. N.C.—Edwards v. Hood Motor 
Co., 69 S.E.2d 660, 236 N.C. 269— 
Baird v. Ball, 168 S.B. '667, 204 
N.C. 469. 

Pa—^West Penn Rye. Co. v. Umbel, 
Com.Pl., 8 Fay.L.J. 231. 

64 C.J. p 1103 note 89. 

Approval of verdict by court as es¬ 
sential to entry of judgment there¬ 
on see Judgments | 45. 

68. Ind.—^Income Guaranty Co. v. 
Zielinski, 21 N.E.2d 87, 107 Znd. 
App. 248. 

69. Cal.—^Blum v. Pate, 20 Cal. 69. 

00 . Cal.—Moody ▼. McDonald, 4 Cal. 
297. 

61. Ill.—Garrett v. John V. Farwell 
Co., 102 Ill.App. 81, reversed on 
other grounds 66 N.E. 861, 199 IlL 
436. 

64 C.J. p 1103 note 92. 

62. Miss.— Corpus Jhrls eltsd ia Del¬ 
ta Chevrolet Co. v. Wald. -51 So.2d 
443, 444, 211 Miss. 266— Corpus 
ris olted la Burton v. Atkins. 24 
80 . 2(1 365. 199 Miss. 276. 

64 C.J. p 1103 note 96. 

63. N.T.—Carrlg v. Oakes, 20 N.Y. 
S.2d 685. 178 Mlsc. 793, affirmed 
24 N.Y.S.2d 136, 260 App.Div. 989. 
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jurors after it announces such direction in the 
presence of all the jurors.®* The form of the ver¬ 
dict as recorded must control in case of variance 
between it and the written verdict brought into 
court by the jury.®5 It is not necessary that the 
record of entry of a verdict should show that the 
jury were sworn.®® A verdict which the court re¬ 
fuses to receive because of defects is not entitled 
to be filed under a statute relating to the filing 
of verdicts.®'^ A verdict is not invalid because en¬ 
tered on the wrong paper,®® although under some 
statutes the verdict must be entered in the minutes 
of the court.®® 

Entry nunc pro tunc. The court may enter a 
verdict nunc pro tunc at any time during the term 
at which it was rendered.^® 

Amendment or correction of record. The record 
of a verdict in case of clerical mistake may be 
amended to conform to the verdict as rendered, 
although the term has expired,"^2 and the court 
may, after the expiration of the term, direct the 
recording of a verdict which was not recorded when 
returned.'^® Where, in order to arrive at the in¬ 
tention of the jury in their verdict, it is necessary 
to consider the evidence which has not been made 


89 C.J.S. 

a part of the record, the court may require the 
record to be completed by bill of exceptions or bill 
of evidence."^* 

§ 521. Construction and Operation 

a. In general 

b. Construction in connection with rec¬ 

ord and proceedings 

c. Issues and facts determined by gen¬ 

eral verdict 

d. Conclusiveness 

e. Particular verdicts 

a. In General 

Verdicts are to be construed liberally and reasonably 
with a view to sustaining the verdict and effectuating the 
Intention of the Jury if possible. 

General verdicts are to be given a reasonable in¬ 
tendment,'^® are to have every reasonable presump¬ 
tion or intendment made in their support,”^® and are 
to be construed libcrally'^'^ and reasonably,"^® with 
a view to sustaining the verdict and effectuating the 
intention of the jury if possible. The jury’s intent 
must be ascertained and given effect if consistent 
with legal principles.'^® There must, however, be 


64. Mich.—Cashaw v. Great Lakes 
Greyhound Lines, 49 N.W.2d 183, 
831 Mich. 291. 

65. Or. — Grammer v, Wiggins-Mey- 
er S. S. Co.. 270 P. 769, 126 Or. 694. 

64 C.J. p 1103 note 94. 

66. Miss.—Waddell v. Magee, 63 
Miss. 687. 

67. Wash.—Hooper v. Corliss, 261 P. 
646, 146 Wash. 60. 

68. Ga.—Liverpool & London & 
Globe Ins, Co. v. People’s Bank of 
Mansfield, 85 S.E. 114, 143 Ga, 355, 

69. Cal.—Vltlmln Milling Corpora¬ 
tion v. Superior Court in and tor 
Los Angeles County, 33 P,2d 1016, 
1 Cal.2d 116. 

70. Ill.—O’Keefe v. Kellogg, 15 111. 
347. 

71. Mich.—Forsythe v. Washtenaw 
Circuit Judge, 147 N.W. 649, 180 
Mich. 633, L.R.A.1916A 706. 

64 C.J. p 1104 note 2. | 

7a. Mich.—Reynolds v, Cavanagh, I 

102 N.W. 986, 139 Mich. 887. | 

N.C.—Freeman v. Morris, 44 N.C. 
2S7. 

73. Ill.—Gross V. Sloan, 58 Ill.App. ! 

302. I 

74. Ky.—Pittsburg, etc., R. Co. v. 
Darlington, 111 S.W. 360, 129 Ky. 
266, 33 Ky.L. 818. 

75. Ga.—Carithers v. Carlthers. 43 
S.-B.2d 603. 202 Ga. 696—Parks v. 
Parks, 80 S.E.2d 837, 88 aa.App. 
725. 


N.J.—Turon v, J. & L. Const. Co., 86 
A.2d 192, 8 N.J. 543—Lamport v. 
MIkos, 91 A.2d 677, 22 N.J.Super. 
166. 

Ohio.—Baldwin v. Baldwin, App., 47 
N.E.2d 792. 

64 C.J. p 108'5 note 71, p 1104 note 7. 

76. Cal.—Weddle v. Loges, 126 P.2d 
914. 62 Cal.App.2d 11'5. 

Ga.—Parks v. Parks, 80 S.E,2d 837. 
89 Ga.App. 725—Fickron v. Garrett, 
35 S.E 2d 640, 73 Ga.App. 61. 

Ind.—Oliver v. Coffman, 45 N.E.2d 
351, 112 Ind.App. 607—Conrad v. 
Parks, 44 N.E.2d 603. 112 Ind.App. 
301—^Inter State Motor Freight 
I System v. Henry. 38 N.E.2d 909, 

' 111 Ind.App. 179. 

Mo.—Mcllvaln v. Kavorinos, App., 
212 S.W.2d 86, reversed on other 
grounds 219 S.W.2d 349, 358 Mo. 
1163. 

N.J.—Malinauakas v. Public Service 
Interstate Transp. Co., 78 A.2d 268, 
6 N.J. 269—^Dewar v. Ruehle, 69 A. 
2d 827, 137 N.J.Law 304—^Rossman 
V. Newbon, 170 A. 230, 112 N.J.Law 
261. 

Ohio.—^Hamilton v. City of Cleveland, 
no N.E.2d 60, 93 Ohio App. 93. 

64 C.J. p 1104 note 8. 

77. Minn.—Chevalier v. Rogers, 41 
N.W.2d 872, 230 Minn. 640. 

N.J.—Mallnauskaa v. Public Service 
Interstate Transp. Co., 78 A.2d 268, 
6 N.J. 269—Dewar v. Ruehle, 69 
A.2d 827, 187 N.J.Law 304—Ross- 
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man v. Newbon, 170 A, 230, 112 N. 
J.Law 261. 

Ohio.—Waterman v. Wheeler, 6 Ohio 
Supp. 1. 

Wash.—^Wright v. Safeway Stores. 
109 P.2d 642, 7 Wash.2d 341, 136 
A.LR. 1367—Blckelhaupt v. In¬ 
land Motor Freight, 71 P.2d 403, 
191 Wash. 467. 

64 C.J. p 1104 note 9. 

78. Ga.—Parks v. Parks, 80 S.E.2d 
837, 89 Ga.App. 725. 

Ill.—Welnhouse v. Woodruff, 69 N.E. 

2d 623, 324 Ill.App. 660. 

Ind.—Conrad v. Parks, 44 N.E.2d 603, 
112 Ind.App. 301. 

Mont.—Fauver v. Wilkoske, 211 P.2d 
420, 123 Mont. 228. 17 A.L.R.2d 618 
—Gilmore v. Mulvlhlll, 98 P.2d 336, 
109 Mont. 601. 

Ohio.—Baldwin v. Baldwin, App., 47 
N.E.3d 792. 

I 64 C.J. p 1104 note 10. 

79. Fla.—Atlantic Coast Line R. Co. 
V. Price, 46 So.2d 481. 

Ill.—Eckel v. Koleff, 117 N.E,2d 400, 
1 IlLApp.2d 221. 

Kan.—Schumock v. Meerlan, 269 P. 
2d 173. 176 Kan. 8. 

Ky.—Buren v. Louisville Ry. Co., 165 
S.W.2d 362, 291 Ky. eil. 

N.J.—Malinauakas v. Public Service 
Interstate Transp. Co., 78 A.2d 268, 
6 N.J. 269. 

Okl.—Oklahoma Farm Mortg. Co. v. 
Cesar, 62 P.2d 1269, 178 Okl. 461. 
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a reasonable basis on which to find what the jury 
did intend,and a court must refrain from any 
encroachment on the exclusive function of the jury 
by imputing to a verdict a meaning which it is 
doubtful that the jury intended to impart.®^ 

If possible, a construction will be given to the 
verdict which will make it effective rather than 
void,®2 and verdicts are not to be avoided unless of 
necessity.83 a verdict must be construed to avoid 
a conflict, if it is reasonably susceptible to that con¬ 
struction.®^ Verdicts are not to be technically con¬ 
strued,and are not to be strictly construed as are 
pleadings.®® Where a crudely drawn and imperfect 
verdict is read to the jury according to the inter¬ 
pretation by the trial court thereof, and this is 
adopted by them as a true reading of their verdict, 
the trial court may properly accept this interpreta¬ 
tion as the true verdict.®'^ 

The trial court has a right to construe the ver¬ 
dict,®® as a question of law,®9 and such right con¬ 
tinues regardless of the lapse of any time to the 
period within which it would be necessary to inter¬ 
pret the verdict.®® In the absence of a motion by 
one of the litigants, or a request by the clerk, the 
trial court is not called on to construe the verdict 
immediately with a view to the entry of jtidg- 
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ment.®*- A verdict speaks as of the date of trial.®® 

Lien. Where a statute so provides, when a ver¬ 
dict is rendered, it becomes a lien on the realty 
situated within the county of the party against 
whom it is rendered.®® 

Use of singular or plural. Under the general 
rules of construction, words in the plural number 
may be construed to include the singular, and vice 
versa, unless an intention to the contrary plainly 
appears from the context.®^ 

h. Construction in Oonnection with Becord and 
Proceedings 

Where the verdict ie plain and unmistakable In its 
terms and legal effect, the Jury’s Intent mutt be deter- 
mined from the verdict itself; but, where the Intention 
of the Jury Is not clearly apparent from the verdict it¬ 
self, the verdict it to be conttrued in connection with the 
record and proceedings. 

Where the verdict is plain and unmistakable in its 
terms and legal effect the jury’s intent must be de¬ 
termined from the verdict itselfbut, where the 
intention of the jury is not clearly apparent from 
the verdict itself, it is a settled rule of construction 
that the verdict is to be construed in connection with 
the admitted facts,®® the jury’s answers to interrog¬ 
atories,®'^ and the pleadings.®® It is also to be con¬ 
strued in connection with aU the evidence which has 


Wash.—^Wright v. Safeway Stores, 
109 P.2d 642, 7 Wash.2d 341, 136 
A.L.R, 1367. 

Intent held correctly Interpreted 

Ill.—Bencie v. Williams, 86 N.E.2d 
268, 337 Ill.App. 414. 

80. Ill.—Bencie v. Williams, supra. 

8X. N,J,—Lampert v. Mikos, 81 A. 
2d 677, 22 N.J.Super. 165. 

88. Colo.—Boynton v. Fox Denver 
Theaters. 214 P.2d 793, 121 Colo. 
227, 24 A.L..R.2d 236. 

Ga.—Calhoun v. Babcock Bros. Lum¬ 
ber Co.. 33 S.E.2d 430, 199 Ga. ih 
—Parks V. Parks, 80 S.E.2d 837, 
89 Ga.App. 725—^Rowland v. Gard¬ 
ner, 63 S.B.2d 198, 79 Ga.App. 153 
—Plckron v. Garrett, 85 S.E.2d 640, 
73 Ga.App. 61—Beaver v. Magid, 
192 S.E. 497. 66 Ga.App. 272. 

Kan.—Schwab v. Nordstrom, 27 P. 
2d 242, 138 Kan. 497. 

Mo.—Corpus Juris cited In Mcllvaln 
V. Kavorinos, App., 212 S.W.2d 85, 
89, affirmed In part and reversed In 
part on other grounds 219 S.W.2d 
349, 368 Mo. 1163. 

Tenn.—Bankhead v. Hall, 238 S.W.2d 
622, 34 Tenn.App. 412. 

Tex,—Beaumont, Sour Lake & West¬ 
ern R. Co. V. Cluck, Civ.App., 95 
S.W.2d 1033, error dismissed. 

Va,—Cape Charles Plying Service v. 
Nottingham, 47 S.E.2d 640, 187 Va. 
444. 

64 C.J. p 1066 note 40. 
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83. Ga—^Parks v. Parks, 80 S.E,2d 
837. 89 Ga.App. 726. 

N..T —Mallnauskas v. Public Service 
Interstate Transp. Co., 78 A.2d 208. 
6 N.J. 269—Rossman v. Newbon, 
170 A. 230, 112 N.J.Law 261. 

84. Tex. —Beaumont, Sour Lake & 
Western R. Co. v. Cluck, Civ.App., 
95 S.W.2d 1033, error dismissed. 

85. Mont,—Pauver v. Wllkoske, 211 
P.2d 420, 123 Mont. 228, 17 A.L.R. 
2d 618—Gilmore v. Mulvlhlll, 98 P. 
2d 335, 109 Mont. 601. 

86. III.—Bencie v. Williams, 86 N.E, 
2d 268. 337 Ill.App. 414—Weinhouse 

V. Woodruff. 69 N.E.2d 623, 324 Ill. 
App. 660. 

Ohio.—^Waterman v. Wheeler, 6 Ohio 
Supp. 1. 

Wash.—^Wright v. Safeway Stores, 
109 r.2d 542, 7 Wash.2d 841, 136 
A.L.B. 1367. 

87. Ala.—Stinson v. M. P. Patterson 
& Son, 102 So. 912, 212 Ala. 469. 

88. Cal.—Phipps v. Superior Court 
In and for Alameda County, 89 P.2d 
698, 32 Cal.App.2d 371. 

89. Tex.—^Walker v. Houston Fire & 
Casualty Ins. Co., Clv.App., 254 S. 

W. 2d 429, reversed on other grounds 
Houston Fire & Casualty Ins. Co. 
v. Walker, Sup., 260 S.W.2d 600. 

90. Cal.—^Phipps V. Superior Court in 

and for Alameda County, 89 P.2d j 
698, 82 Cal.App.2d 371. j 
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91. Cal,—Phipps V. Superior Court 
in and for Alameda County, supra. 

92. N.C.—Yancey v. North Carolina 
State Highway & Public Works 
Commission, 22 S.E.2d 266, 222 N. 

C. 106. 

93. Pa.—Davis v. Commonwealth 
Trust Co., 7 A.2d 3. 336 Pa. 387— 
Davis V. Commonwealth Trust Co., 
Com.Pl., 46 Dauph.Co. 419. 

Judgment lien see Judgments §§ 454- 

611 . 

94. La.—Hardie v. Allen, App., 60 
So 2d 74. 

95. Ga.—Ryner v. Duke, 63 S.E. 2d 
362, 205 Ga. 280—Turner v. Shackel¬ 
ford, 146 S.E. 913, 39 Ga.App. 49. 

96. N.C.—Stewart v. Wyrick, 45 S.B. 
2d 764, 228 N.C. 429—Jernigan v. 
Jernlgan, 87 S.E.2d 493, 226 N.C, 
204. 

64 C.J. p 1106 note 13. 

97. Ark.—Leech v. Missouri Pac. R. 
Co.. 71 S.W.2d 467, 189 Ark. 161. 

64 C.J. p 1105 note 14. 

96. U.S.—Lilly V. Grand Trunk 
Western R. Co., 111., 65 S.Ct. 847, 
317 D.S. 481, 87 L.Ed. 411—U. S. 
Fidelity & Guaranty Co. v. Church, 

D. aCal., 107 P.Supp. 688. 

Ala.—Lelgeber v. Bolke, App., 73 So. 
2d 390. 

Cal.—Snodgrass v. Hand, 81 P.2d 198, 
220 Cal. 446—^Fernandez v. Consoli¬ 
dated Fisheries, Inc., 265 P.2d 863, 
117 Cal.App.2d 264. 
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been admitted by the court,®® the charge or instruc¬ 
tions of the court,^ and with other parts of 4;he 
record^ or proceedings.® Where the verdict varies 
from the issues in a substantial manner, it will not 
be aided by intendment or reference to extrinsic 
facts.-* 

c. Issues and Facts Determined by General Ver¬ 
dict 

A general verdict includes a finding of every material, 


necessary, and Issuable fact submitted to the Jury In 
favor of the prevailing party. 

As a general rule, if it is not inconsistent with 
special findings, a general verdict includes a finding 
of every material, necessary, and issuable fact sub¬ 
mitted to the jury in favor of the prevailing party 
but such a verdict establishes nothing with respect 
to matters or issues not submitted to the jury by the 


Ga.—Carawan v. Carawan, 46 S E.2d 
688, 203 Ga. 325—Carlthera v. 

Carlthers, 43 S.E.2d 603, 202 Ga. 
696—Powell V. Moore, 42 S.E.2d 
110, 202 Ga, 62—Story v. Howell, 70 
S.B.2d 29. 86 Ga.App. 661—Swain v 
Georgia Power & Light Co., 169 S. 
E. 249, 46 Ga.App. 794. 

Mont.—Gilmore v. Mulvlhlll, 98 P.3d 
336, 109 Mont. 601. 

N.J,—Turon v. J. & L. Const. Co., 86 
A.2d 192, 8 N.J. 643. 

N.C.—Harris v. Burgess, 76 S,E.2d 
248. 237 N.C. 430—White v. Price. 75 
S.E.2d 244, 237 N.C. 347—Stewart 
V. Wyrlck, 45 S.E 2d 764, 228 N.C. 
429—Jernlgan v. Jernigan, 37 S.E. 
2d 493, 226 N.C. 204-—Jackson v. 
Maryland Caa, Co., 193 S.E, 703, 
212 N.C. 646—Bundy v. Sutton, 177 
S.E. 420, 207 N.C. 422. 

R.I.—Glllls V. Melone, 11 A.2d 442, 
64 R.r. 173. 

Tex.—Traders & General Ins. Co. v. 
Wilder, Civ.App., 186 S.W.2d 1011, 
refused for want of merit. 

64 C.J. p 1105 note 16. 

99. U.S.— U. S. Fidelity & Guaranty 

Co. V. Church, D.C.Cal., 107 F.Supp. 
683. 

Cal.—Snodgrass v. Hand, 31 P.2d 198, 
220 Cal. 446—Fernandez v. Consoli¬ 
dated Fisheries, Inc., 256 P.2d 863, 
117 CaI.App.2d 254—Sunaerl v. 
Dime Taxi Corp., 136 P.2d 664. 67 
Cal.App.2d 926. 

Ga.—Carawan v. Carawan, 46 S.E. 2d 
688, 203 Ga. 326—Carlthers v. Ca- 
rithers, 43 S.E.2d 603, 202 Ga. 696 
—Powell V, Moore, 42 S.E 2d 110, 
202 Ga. 62—Story v. Howell, 70 
S.E.2d 29, 85 aa.App. 661—Swain 
V. Georgia Power & Light Co., 169 
S.E. 249, 46 Ga.App. 794. 

Mont.—Fauver v. Wilkoske, 211 P.2d 
420, 123 Mont. 228, 17 A.L,R.2d 618 
—Gilmore v. Mulvihill, 98 P.2d 336, 
108 Mont. 601. 

N.C.—Harris v. Burgess, 76 S.E.2d 
248, 237 NC. 430—White v. Price, 
76 S.E.2d *44. 237 N.C. 347—Stewart 
V. Wyrlck, 45 S.E.2d 764, 228 N.C. 
428—Jernlgan v. Jernigan, 3? S.E. 
2d 493, 226 N.C. 204—Jackson v. 
Maryland Casualty Co„ 193 S.E. | 
70S, 212 N.C. 546—Bundy v. Sutton, 
177 S.E. 420, 207 N.C. 422. 

Pa.—Brown v. Ambridge Yellow Cab 
Co., 97 A.2d 377, 374 Pa. 208. 

Tex.—Traders A General Ins. Co. v. 
Wilder. Civ.App.. 186 S.W.2d 1011, i 


refused for want of merit—Gossler 

V. Llpper. Civ.App., 93 S.W.2d 1176. 
64 C.J, p 1105 note 16. 

1. U.S.—XJ. S Fidelity & Guaranty 
Co. V. Church, D.C.Cal., 107 F.Supp. 
683. 

Cal.—Snodgrass v. Hand, 31 P.2d 198, 
220 Cal. 446—Fernandez v. Consoli¬ 
dated Fisheries. Inc., 266 P.2d 863, 
117 Cal.App,2d 264. 

Conn.—Trepanler v. Hujber, 54 A.2d 
276, 134 Conn. 24. 

Qa.—Powell v. Moore, 42 S.E.2d 110, 
202 Ga. 62—Swain v. Georgia Pow- 
I er & Light Co., 169 S.E. 249, 46 Ga. 
App. 794. 

Mont.—Fauver v. Wilkoske, 211 P.2d 
420, 123 Mont. 228, 17 A L.R 2d 518 
—Gilmore v. Mulvihill, 98 P.2d 335, 
109 Mont. 601. 

N.J.—Turon v, J. & L. Const. Co., 86 
, A 2d 192. 8 N.J. 543—Lamport v. 

I Mikoa, 91 A.2d 677, 22 N.J.Super. 
166. 

N.C.—Harris v. Burgess, 76 S.E.2d 
1 248, 237 N.C. 430—White v. Price, 

I 75 S.E.2d 244, 237 N.C. 347—Stewart 
I V. Wynck, 46 S.E.2d 764, 228 N.C. 

I 429—Jernigan v. Jernigan, 37 S.E, 

I 2d 493, 226 N.C. 204—Bun<»y v. Sut- 
I ton. 177 S.E. 420, 207 N.C. 422. 

I Ohio.—^Estridge v, Cincinnati St. Ry. 

Co., 63 N.E.2d 823, 76 Ohio App. 

I 220—Dow Drug Co. v. Nieman, 13 

N.E.2d 130, 67 Ohio App. 190. 
R.I.—Gillis V. Melone, 11 A.2d 442, 
64 R.I. 173. 

64 C.J. p 1105 note 17. 

2. Ill.—Bencie v. Williams, 86 N.E. 
2d 268, 337 Ill.App. 414. 

Ky.—Frazier v. City of Corbin, 80 S. 

W. 2d 696, 268 Ky, 682. 

Mo.—See V. Wabash R. Co„ 269 S.W. 
2d 828. 

Mont—Gilmore v. Mulvihill, 98 P.2d 
335, 109 Mont 601. 

Pa.—Carroll v. Kirk. 19 A.2d 684, 144 
Pa.Super. 211. 

Tex.—Rountree Motor Co. v. Smith 
Motor Co., Civ.App., 109 S.W.2d 296, 
error dismissed. 

W.Va.—Toler v. Cassinelll, 41 S.E.2d 
672, 129 W.Va. 691. j 

64 C.J. p 1106 note 18. 

3. Qa.—^Parks v. Parks, 80 S.B.2d 
837, 89 Ga.App. 726. 

Or.—Gray v. Hammond Lumber Co.,! 
232 P. 637, 233 P. 661. 113 Or. 670. 

4. Ala. — Penney v. State. 156 So, 676,1 
229 Ala. 36—^Hearn v. United States I 
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Cast Iron Pipe & Foundry Co., 116 
1 So. 365, 217 Ala. 352. 

5. Cal.—Rather v. City and County 
of San Francisco, 184 P.2d 727, 81 
Cal.App.2d 626—Shields v. Oxnard 
Harbor Dist, 116 P.2d 121, 46 Cal. 
App.2d 477—Corpus Juris quoted 
in Murray v. Babb, 86 P.2d 146, 
147, 30 Cal.App.2d 301. 

D.C.—Dickins v. International Broth, 
of Teamsters, Chauffeurs, Ware¬ 
housemen & H-elpers, 171 P.2d 21, 84 

U. S.App.D.C. 61. 

Ga.—Owen v. S. P. Richards Paper 
Co., 3 SE.2d 660, 188 Ga. 258. 

Ill.—Weinhouso v. Woodruff, 69 N.E. 

2d 623, 324 Ill.App. 660. 

Ind.—Republic Creosotlng Co. v. Hi¬ 
att 8 N.E.2d 981, 212 Ind. 432— 
Scoopmire v, Tafllnger, 62 N.E.2d 
728, 114 Ind App. 419—Oliver v, 
Coffman. 45 N.E 2d 351, 112 Ind. 
App. 607—^Inter State Motor 
Freight System v. Henry. 38 N.E. 
2d 909, 111 lnd.App. 179—Crane 
Co. V. Newman, 37 N.B.2d 732, 111 
Ind App. 273. 

Kan.—Johnson-Sampson Const. Co. 

V. Casterline Grain & Seed, Inc., 
262 r2d 893, 173 Kan. 763—Ras¬ 
mussen V. Tretbar, 224 P.2d 1010, 
170 Kan. 184—Federal Deposit Ins. 
Corp. V. Cloonan, 222 r.2d 553, 169 
Kan. 735—Vukas v. Quivira, Inc., 
201 P.2d 686, 166 Kan. 439—Glltner 
v. Stephens, 200 P.2d 290, 166 Kan. 
172—Schuette v. Ross. 190 P.2d 
198, 164 Kan. 432—Dinsmoor v. Hill, 
187 P.2d 338, 164 Kan. 12—Lord v. 
Hercules Powder Co., 167 P,2d 299, 
161 Kan. 268—Schroeder v. Nelson, 
139 P.2d 868, 167 Kan. 320—Marsh¬ 
all V. Home Mut. Ins. Co., 119 P.2d 
629, 164 Kan. 488—Marley v. W^ich- 
ita Tranep. Corp., 96 P,2d 877, 160 
Kan. 818—Barrington v. Campbell, 
94 P.2d 305, 160 Kan. 407—^Fisher v. 
Central Surety & Ins, Corp., 86 P. 
2d 583, 149 Kan. 38. 

Ky.—Toms V. Holmes, 171 S.W.2d 
246, 294 Ky. 233. 

Mass.—Dalton v. Post Pub, Co., 105 
N.E.2d 385, 328 Mass. 695. 

Mont.—Gilmore v. Mulvihill, 98 P.2d 
336, 109 Mont 601. 

N.J.—^Ambrose v. Indemnity Ins. Co. 
of North America, 12 A.2d 693, 124 
N.J.Law 438. 

Ohio.—^Richard v. Hunter, 85 N.E. 
2d 109, 161 Ohio St 185—Swoboda 
V. Brown, 196 N.E. 274, 129 Ohio 
St 512. 
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instructions of the court® or involved in the plead¬ 
ings and a verdict for less than is alleged or 
proved by the prevailing party cannot be considered 
as establishing the truth of the testimony of his 
witnesses,8 or the allegations of his pleadings,® 
with respect to the amount of recovery. 

d. Conclusiveness 

Generally, the verdict of the Jury, if not set aside 
In some legal way, is conclusive on the parties as to the 
facts found on conflicting and sufficient evidence. 

It is a general rule that the verdict of the jury, 
if not set aside in some legal way, is conclusive 
on the parties as to the facts found on conflicting 
and sufficient evidence,^® and the court will not in¬ 
quire into them;^i but the verdict is not conclusive 
as to issues of fact not submitted to the jury under 
the instructions of the court.^^ 

e. Particular Verdicts 

(1) In general 

(2) In favor of plaintiff 

(3) In favor of defendant 

(1) In General 

A verdict rendered by consent of the parties, and 
which covers the whole scope of the litigation, is a ver¬ 
dict binding on the parties as to the merits. 

A verdict rendered by consent of the parties, 
and which covers the whole scope of the litigation, 
is a verdict binding on the parties as to the mer- 
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its;^® and on such a verdict it will be assumed that 
everything that could have legally been found for 
the party in whose favor the verdict was taken 
has been so found.^^ A verdict by consent is 
deemed at least as favorable to the prevailing party 
on the facts in issue as would be a verdict found 
on a submission but where there are agreed 
special findings as well as an agreed verdict the 
verdict may be controlled by the findings.^® Where 
the jury return a verdict for plaintiff, and a ver¬ 
dict for each defendant, all of which verdicts pro¬ 
vide for no damages but assess part of the costs 
to the party in whose favor the verdict is returned, 
the verdicts constitute a finding that none of the 
parties have made out a case.^'^ In a negligence ac¬ 
tion, a verdict of no cause of action indicates that 
defendant's negligence was not proved,^* or that 
contributory negligence of plaintiff barring recovery 
was established.^® A verdict of no cause of ac¬ 
tion against plaintiff does not impliedly embrace an 
affirmative finding for defendant on a counter¬ 
claim.2® 

(2) In Favor of Plaintiff 

A general verdict for the plaintiff Is a finding In his 
favor on all the issues Joined or necessary to sustain 
the cause of action. 

A general verdict for plaintiff is a finding in his 
favor on all the issues joined or necessary to sus¬ 
tain the cause of action,or on all the averments 


Okl,—Garrison v. Bonham, 251 P.2d 
790, 207 Okl. 699—Shamblln v, 

Shambiln, 241 r.2d 941, 206 Okl. 
133—J. R. Watkins Co, v. Chap¬ 
man, 172 P.2d 768, 196 Okl. 466— 
Anderson v. Hill, 164 P.2d 623, 196 
Okl. 304—Van Horn v. Van Horn, 
141 P,2d 1006, 193 Okl, 182—Sturm 
V. American Bank & Trust Co. of 
Ardmore, 44 P.2d 974, 172 Okl. 294. 

R. I.—R. H. Kimball, Inc., v. Rhode 
Island Hospital Nat. Bank, 48 A.2d 
420, 72 R.I. 144. 

64 C.J. p 1106 note 21. 

Vadsr statntM 

(1) The purpose of statute provid¬ 
ing- that a greneral verdict shall be 
held to embrace every issue Joined In 
a suit is to require the application of 
greneral verdict in favor of defend¬ 
ant to such defensive plea of defend¬ 
ant as is supported by evidence, even 
though there are other pleas not so 
supported.—Hammons v. Walker 
Hauling Co., Tenn., 263 S.W.2d 753. 

(2) Under statute so providing, a 
general verdict embraces not only 
the counts in a declaration but every 
issue joined.—Stewart v. Parker, 232 

S. W.2d 67, 33 Tenn.App. 316. 

6. Okl.—Colby V. Dodson, 267 P. 618, 
131 Okl. 77. 

64 C.J. p 1107 note 22. 


7. Ill.—Lucas V. Gansler, 167 N.E. 
23. 335 Ill. 274. 

Va.—Leterman v. Charlottesville 

Lumber Co.. 67 S.E. 281, 110 Va. 
769. 

8. Mass —Cerrato v. Miller, 163 N. 
E. 251. 264 Mass. 633. 

64 C.J. p 1107 note 24. 

9. Cal.—Lady v. Ruppe, 298 P. 869, 
113 Cal.App. 606. 

10. N.Y.—Jackson v. Jackson, 7 N.Y. 
S.2d 407, 266 App.Ihv. 812. 

N.D.—Corpus jTurls cited in Zimmer¬ 
man V. Kitzan, 43 N.W.2d 822. 826, 
77 N.D. 477. 

64 C.J, p 1107 note 27. 

11. N.J.—^Drummond v. Romme, 1 N. 
J.Law 76. 

12. Tex.—^Bailey v. Wllleke, Civ. 
App., 185 S.W.2d 456, affirmed 189 
S.W.2d 477. 144 Tex. 157. 

64 C.J. p 1107 note 29. 

13. Ga.—^Webster v. Dundee Mortg., 
etc,, Co., 20 S.E. 310, 93 Ga. 278. 

14. N.H.—Hill V. Pine River Bank, 
45 N.H. 300. 

16. N.Y.—Sharp v. Whipple. 16 N.T. 
Super, 474. 

16. N.Y.—Sharp v. Whipple, supra. 

17. Kan.—Schwab v. Nordstrom, 27 
P.2d 242, 138 Kan, 497. 
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18. N.J.—Opdyke v. Halbach, 7 A.2d 
635, 123 N.J.Law 123. 

19. N.J.—Opdyke v. Halbach, supra. 

20. N.J.—Lampert v. Mlkos, 91 A.2d 
577, 22 N.J.Super. 156. 

21. Ind.—Brown v. Greenwood, 60 
N.E.2d 152, 116 Ind.App. 112—Crane 
Co. V. Newman, 37 N.E.2d 732, 111 
Ind.App. 273—Chicago & E. I. Ry. 
Co. V. Gilbert. 194 N.B. 186, 100 
Ind.App. 366—Martin County Bank 
V. Hoffman, 192 N.E. 840, 99 Ind. 
App. 468—Illinois Pipe Line Co, v. 
Coffman, 188 N.E. 217, 98 Ind.App. 
419—Hill V. Boggs, 186 N.E. 300, 
98 Ind.App. 606. 

Kan.—Snedker v. Derby Oil Co., 192 
P.2d 135, 164 Kan. 640. 

Ky.—Powell V, Jones, 171 S.W.2d 994, 
294 Ky, 386. 

Me.—McMullen v. Corkum, 64 A.2d 
753, 143 Me. 47. 

Mich.—Francis v. Scheper, 40 N.W.2d 
214, 326 Mich. 441. 

Minn.—Jenkins v. Jenkins, 19 N.W.2d 
389, 220 Minn. 216. 

Mo.—polk V. Mlssouri-Kansas-Texas 
R. Co.. Ill S.W.2d 138, 341 Mo. 
1213, 114 A.L.R. 873. 

N.M.—^Kirkpatrick v. McMillan, 167 
P.2d 772, 49 N.M. 100. 

N.Y.—Eisenbach v. Gimbel Bros., 24 
N.E.2d 181. 281 N.Y. 474, motion 
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of the complaint material to recovery,^2 although it 
docs not necessarily find that plaintiff is entitled to 
recover the amount alleged to be due,28 and does 
not impute a finding not essential to recovcry.^^ A 
verdict for plaintiff, although for a nominal or in¬ 
adequate sum, must be regarded as finding for 
plaintiff on the issues of liability and right of 
recovery and cannot be considered as in legal effect 
a verdict for defendant,25 although it has been held 
that a verdict in favor of plaintiff for a nominal 
sum, when the jury know that plaintiff sustained 
damages in excess of such sum, is a verdict for 
defendant,26 and that a verdict in favor of plain¬ 
tiff, failing to give any compensatory or punitive 
damages, is a verdict for defendant.27 In an ac¬ 
tion against two defendants, where a verdict is di¬ 
rected for one defendant on one count but not on 
the other, a verdict for plaintiff is against one de¬ 
fendant on one count and against both defendants 
on the othcr.28 

A general verdict for plaintiff which does not 
specify against whom it is found will, where relief 
has been asked against several defendants, be con¬ 
strued as a verdict against all defendants ;29 but 


if the verdict specifies one or more defendants, and 
makes no mention of the other defendant or defend¬ 
ants, it will usually be construed as a verdict in 
favor of the defendant or defendants not men- 
tioned.20 A verdict for plaintiff, which specifies 
that it is based on one of several counts in the 
declaration, is in effect a finding for defendant on 
the other counts not specified but a general ver¬ 
dict which makes no specification cannot be con¬ 
strued to have been based on only one of two 
grounds of negligence invoked by plaintiff.22 
Where the only issue is as to plaintiffs right as to 
a certain property a verdict that “We, the jury, find 
the right of property to be in the plaintiff,” is 
equivalent to the simple finding of a general verdict 
in favor of plaintiff.23 

In actions for personal injuries a general verdict 
for plaintiff is deemed to cover compensation for 
every element of damage embraced within the 
pleadings and proof.24 Where such issue is sub¬ 
mitted to the jury,35 in a negligence action, a ver¬ 
dict for plaintiff is a finding that plaintiff was free 
from contributory negligence,36 that he did not 
assume the risk,37 that one or more of the acts 


denied 21 N.E.2d 199, 280 N.T. 690 
—^Slmaon v. Commercial Travelers 
Mut. Accident Aas’n of America, 
32 N.T.S.2d 616, 263 App.Div. 297, 
affirmed 46 N.E.2d 467, 289 N.T. 
700—^Van Ness v. Jackson, 20 N.T. 
S.2d 440, 269 App.Piv. 1019, motion 
denied 29 N.E,2d 666, 284 N.T. 590. 
reversed on other grounds 33 N.E. 
2d 240, 286 N.T, 554, reargument 
denied 28 N.T.S.2d 713, 261 APP.Dlv. 
911. 

Okl.—Phelps V. Malone. 142 P.2d 849. 
193 Okl. 239-~Chicago, R. 1. & P. 
Ry. Co. V. Richerson, 94 P.2d 934, 
186 Okl. 660. 

XsansB preB«ii.t«d hy set-off or ooiia- 
terolaim 

A general verdict for plaintiff finds 
against defendant on issues present¬ 
ed by a set-off or counterclaim. 

Ark.—-Slatton v. Hill, 261 S.W.2d 123, 
220 Ark. 868. 

Ind.—Grand Rapids Motor Exp. v. 
Crosbie, 69 N.E.2d 247, 117 Ind.App. 
360. 

Iowa.—Slabaugh v. Eldon Miller, Inc., 
66 N.W.2d 628, 244 Iowa 29—Smith 
V. Pine, 12 N.W.2d 236, 234 Iowa 
256. 

Mich.—Stewart v. Eghigian, 20 N.W. 

2d 777, 312 Mich. 699. 

64 C.J. p 1106 note 21 [a]. 

fl2. CaJ,—Skoglund v. Moore, Dry- 
Dock Co., 53 P.2d 1001, 11 Cal.App. 1 
2d 287. ! 

Ind.—Township of Haddon School of 
Sullivan County v. Willis, 199 N.E. 
2S1, 309 Ind. S56. ] 


23. Ind.—Township of Haddon 

School of Sullivan County v. Wil¬ 
lis, supra. 

24. Ark.—Missouri Pac. R. Co. v. 
Hancock, 113 S.W.2d 489, 195 Ark. 

I 414. 

25. Kan.—Cincinnati Discount Co. v. 

^ Asher, 166 P. 476. 101 Kan. 263. 

64 C.J. p 1107 note 36. 

26. Wash.—^Haney v. Cheatham, 111 
P.2d 1003. 8 Wash.2d 310. 

27. Or.—Fischer v. Howard, 271 P. 
2d 1069. 

28. Tenn.—Bankhead v. Hall, 238 S. 
W.2d 622, 34 Tenn.App. 412. 

29. Ill.—Sparberg v. Cohen, 38 N.E. 
2d 993, 313 Ill.App. 143. 

64 C.J. p 1107 note 38. 

30. N.Y.—Salkin v. City of New 
York, 106 N.Y.S.2d 113, 278 App. 
Div. 956—Thibodeau v. Gerosa 

. Haulage & Warehouse Corporation, 
800 N.Y.S. 686, 252 App.Div. 616, 
affirmed 16 N.B.2d 98, 278 N.T. 661. 
64 C.J. p 1107 note 39. 

31. Ala.—Darby v. Fuller, 169 So. 
276, 26 Ala.App. 324. 

Ind.—Isley v. Isley, 66 N.E.2d 618, 
116 Ind.App. 69. 

64 C.J. p 1108 note 40. 

32. N.T.—Lo Galbo v. Columbia Cas¬ 
ualty Co., 255 N.Y.S. 602, 284 App. 
Div. 610. 

33. Fla.—General Motors Acceptance 
Corporation v. Judge of Circuit 
Court, Eleventh Judicial Circuit in 
and for Dade County, 136 So. 621, 
102 Fla. 924. 


34. N.T.—Brooks v. Rochester R. 
Co., 60 N.E. 946, 166 N.T. 244. 

35. U.S.—Grand Trunk Western R. 
Co. v. Collins, C.C.A.Mich., 66 F.2d 
876. 

38. U.S.—Grand Trunk Western R. 

Co. V. Collins, supra. 

Cal.—Sassano v. Roullard, 81 P.2d 
213, 27 Cal.App.2d 372. 

Ind.—American Carloading Corp. v. 
Gary Trust & Sav. Bank, 25 N.B.2d 
777, 216 Ind. 649—McKinnon v. Par- 
rill, 38 N.B.2d 1008, 111 Ind.App. 
343—Pumphrey v. Tennehill, 1 N. 
B2d 301, 102 Ind.App. 113—New 
York Cent. R. Co. v. De Leury, 192 
N.B 126, 100 Ind.App. 140. 

Iowa.—Hansen v. Nelson, 39 N.W.2d 
292, 240 Iowa 1298. 

Pa.—Davies v. Kllnmon, 56 A.2d 316, 
162 Pa.Super. 82. 

Kan.—Lord v. Hercules Powder Co., 
167 P.2d 299, 161 Kan. 268. 

N.T.—^Elfeld V. Burkham Auto Rent¬ 
ing Co., 87 N.B.2d 286, 299 N.T. 836, 
13 A.L..R.2d 370. 

Pa.—Olson V. Swain, 60 A.2d 648, 163 
Pa-Super. 101—McCormick Transp. 
Co. V. Philadelphia Transp. Co., 65 

A. 2d 771, 161 Pa.Super. 633—Balzer 
V. Relth, 54 A.2d 64, 161 Pa.Super. 
187—Gabel v. 1628 Walnut St. Bldg. 
Corp., 50 A.2d 751, 160 Pa.Super. 
218—Brown v. McNamara, 60 A.2d 
748, 160 Pa-Super. 206—Bowser v. 
Kuhn, 49 A.2d 852, 160 Pa.Super. 
81—Weismiller v. Farrell, 84 A.2d 
45, 163 Pa.Super. 3'66. 

37. Ind.—McKinnon v. Parrill, 38 K. 

B. 2d 1008, Ill Ind.App. SiA. 
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charged in the complaint were the proximate cause 
of the injury, 88 and that defendant was negligent. 
Where, in an action on a contract, the jury return 
a verdict for plaintiff for less than the contract 
price, this has been held to establish a finding that 
plaintiff did not fully perform the contract;^® but 
there is also authority to the contrary.^^ 

Where the verdict for plaintiff in an action by 
plaintiff and another is silent as to such coplaintiff, 
it is presumed that the coplaintiff suffered no dam¬ 
age, where the court charged that such coplaintiff 
was entitled to damages, if any, if defendant was 

negligent.^ 2 

Where because of ambiguity in the verdict it is 
doubtful which of two sums was intended to be 
awarded as damages it will be presumed that the 
lesser amount was the one intended.^2 Where a 
verdict is against one defendant for one amount 
and against the other defendant for a like amount, 
it has been held that the verdict should be con¬ 
strued as being for that amount against both de¬ 
fendants.^* 

(3) In Favor of Defendant 

A general verdict In favor of the defendant Is • 
finding of every material, necessary, and issuable fact 
submitted to the Jury in his favor. 

A general verdict in favor of defendant is a 
finding of every material, necessary, and issuable 
fact submitted to the jury in his favor,*^ and in 
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a negligence action, that such defendant was not 
negligent,*® although it has been held that a general 
verdict for defendant implies a finding of negligence 
against both parties,*^ and that a finding that one 
defendant is not liable is not conclusive on the 
question of plaintiff’s contributory negligence.*® A 
verdict against several defendants is not deter¬ 
minative of the question of liability as between 
themselves where such liability was not submitted 
to the jury.*® In an action against several defend¬ 
ants, a verdict in favor of one defendant can be 
construed solely as a verdict against the other and 
not against both.5® 

Where defendants plead a set-off and counter¬ 
claim to a cause of action, a verdict that the jury 
finds in favor of defendants on the issues joined 
does not constitute a finding on the counterclaim.^^ 
Where defendant has set up a counterclaim, the 
prima facie meaning of a general verdict for de¬ 
fendant is that defendant’s counterclaim equally 
offsets plaintiff’s claim;®® and the same construc¬ 
tion is given to a verdict which contains one find¬ 
ing in favor of defendant in the main action and 
another finding in favor of the original plaintiff or 
defendant on the counterclaim.®® If defendant’s 
counterclaim is for an amount in excess of plain¬ 
tiff’s claim a verdict for defendant for a certain 
sum is a finding that defendant’s claim exceeds 
plaintiff’s by that sum.®* It has been held that, if 
there is a verdict for plaintiff on his claim, a ver¬ 


sa. Ind.—New Tork Cent. R. Co. v. 
De Leury, 192 N.E. 126, 100 Ind. 
App. 140. 

39. Cal,—Huyck v. Merritt, 240 P.2d 

1, 108 Cal.App.2d 776—Sassano v. 
Roullard. 81 P.2d 213, 27 Cal.App. 
2d 372—Lamb v. Belt Casualty Co., 
40 P.2d 311. 3 CalApp.2d 624. ! 

■Ga.—Brown v. Service Coach Lines, 
31 S.E.2d 236, 71 Ga.App. 437. 
Ind.—American Caxloadlng Corp. V. 
Gary Trust & Sav. Bank, 26 N.E. 2d 
777, 216 Ind. 649. 

Iowa.—Slabaugh v, Eldon Miller, Inc., 
55 N.W.2d 628, 244 Iowa 29. 

Kan.—Lord v. Hercules Powder Co., 
167 P.2d 299, 161 Kan. 268. 

Mich.—^Francis v. Scheper, 40 N.W.2d 
214, 326 Mich. 441. 

Ohio.—^Massachusetts Bonding & Ins 
Co. V. Dingle-Clark Co., 62 N.E.2d 
340, 142 Ohio St. 346. 

Pa.—^Davies v. Kllnman, 66 A.2d 316, 

162 Pa.Super. 82—Bowser v. Kuhn, 
49 A.2d 862. 160 Pa-Super. 31— 
Welsmlller v. Farrell, 34 A.2d 46. 

163 Pa.Super. 366—Walborn v. Ep- 
ley, 24 A.2d 668, 148 Pa.Super. 417. 

40. N.Y.—Meriden Gravure Co. v. 
Bedell, 251 N.T.S. 869, 282 App.Dlv. 
464. 

44 C.J. p 1107 aote 36. 


41. Wash.—Meador v. Northwestern 
Gas & Electric Co„ 103 P. 1107, 
65 Wash. 47. 

42. N.J.—^Rossman v. Newbon, 170 A. 
230, 112 N.J.Law 261. 

43 . Ill,—Chicago, etc., R. Co. v. Pin- 
nan, 84 Ill.App. 383. 

44. Cal.—Bradford v. Brock, 34 P. 
2d 1048, 140 Cal.App. 47. 

45. Cal.—Davenport v, Stratton, 141 
P.2d 713, reheard 149 P.2d 4, 24 

1 Cal.2d 232—Jonas v. Los Angeles 
Ry. Corp., 136 P.2d 39, 67 Cal.App. 

I 2d 824. 

Qa,.—Southwest Georgia Development 
I Co v. Griffin, 143 S.E. 784, 38 Ga. 
App. 276. 

Ill —Weinhouse v. Woodruff, 69 N.E.. 

2d 623, 324 Ill.App. 660. ] 

Maas.—^Papageorge v. Boston & M. 

R. R., 67 N.B.2d 676, 317 Mass. 236. 
Mich.—Ellas V. Hess, 41 N.W.2d 884, 
327 Mich. 323. 

—Culnn Inv. Co. v. Farmers Ele¬ 
vator Co., App., 166 S.W.2d 62. 
N,H,—Cooley v. Public Service Co., 
10 A.2d 673, 90 N.H. 460. 

Or.—^Irwln v. Ashurst, 74 P.2d 1127, 
168 Or. 61. 

Tenn.—Banks v. Southern Potteries, 
204 S.W.2d 382. 80 TenmApp. 199. 
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Wash,—Carroll v. Union Pne, R. Co., 
146 r.2d 813, 20 Wash.2d 101. 

46. Ohio.—^Klhlken v. Barber, 196 N. 
E. 164, 129 Ohio St. 486. 

Pa.—Strausburger v. Meckes, 69 A.2d 
108, 359 Pa. 632. 

47. Cal.—Murray v. Babb, 86 P.2d 
146, 80 Cal.App.2d 801. 

48. Conn.—McNamara v. Connecticut 
Railway & Lighting Co„ 9 A.2d 720, 
126 Conn. 127. 

49. N.Y.—Good Neighbor Federation 
v, Pathe Industries, 114 N.Y.S.2d 
366, 202 Misc. 961, affirmed 120 N. 
r.S.2d 926, 281 App.Dlv. 968. 

56. Ga.—Ryner v. Duke, 63 S.E.2d 
362, 205 Ga. 280. 

61. Mo.—Vlllmer v. Household Plas¬ 
tics Co., 260 S.W.2d 964. 

62. Wyo.— 43orpa8 Juris cited la 
Hein v. Marcante, 113 P.2d 940, 
948, 67 Wyo. 81. 

64 C.J. p 1108 note 46. 

63. Ark.—Sledge & Norfleet Co. v. 
Mann. 266 S.W. 264, 166 Ark, SB8. 

64 C.J. p 1108 note 46. 

54. W.Va.—West Virginia Pulp & 
Paper Co. v. Whitmore, 109 0.EL 
n2, 89 W.Va. «22. 
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diet for defendant for nominal damages on his 
counterclaim may be regarded as in effect a finding 
for plaintiff on the counterclaim.®® Where there 
is admittedly a certain sum due plaintiff, a verdict 
“in favor of the defendant” will be construed as 
denying recovery only as to the excess over the 
amount admitted to be due;®® and if a plea of 
set-off contains an admission of liability on the 
main cause of action a verdict, which is limited 
to a finding for defendant on his set-off, will be 
considered as, in legal effect, a finding for plaintiff 
on his cause of action and for defendant on his 
counterclaim.®'^ 

§ 522. Evidence Affecting Verdict 

Affidavits and other testimony of jurors and 
third persons to sustain, impeach, or explain a ver¬ 
dict are discussed infra §§ 523, 524. 

Examine Pocket Parts for later cases. 


§ 523. -- Affidavits and Testimony of Ju¬ 

rors to Sustain, Impeach, or Explain 

Jurors will not be heard to impeach a verdict duly 
rendered by them and recorded, and their affidavits In- 
troduced for euch purpose will be disregarded, although 
such affidavits are admissible to show that the verdict, 
by reason of mistake, does not embody the true finding 
of the Jury. 

Jurors will not be heard to impeach a verdict 
duly rendered by them and recorded, and their 
affidavits introduced for such purpose will be dis¬ 
regarded.®® Thus, in the absence of a statute to 
the contrary,®® jurors cannot impeach their verdict 
by affidavits or testimony that the verdict was the 
result of misapprehension®® or mistake of fact,®^ or 
was arrived at by Jot, or by averaging estimates 
or to disclose the incompetency or misconduct of 
their fellow jurors ;®3 or to show what improper 
methods they employed to arrive at the verdict,®'^ 
or what items were allowed or disallowed in com¬ 
puting the amount of the verdict,®® or that they did 
not understand the effect of their verdict,®® or that, 


55. Mo.—Union House FurnishinKr 
Co. V. McGrath, App., 39 S.W.2d 
44'5. 

66. Mont.—Stager V. Broadway Ga¬ 
rage Co., 286 P. 416, 87 Mont. 254. 

67. Ala.—May Hosiery Mills v. Mun- 
ford Cotton Mills, 87 So. 674, 205 
Ala. 27. 

68. Arlz.— Corpus Juris cited la 
Wilson V. Wiggins, 94 P.2d 870. 
872, 54 Arlz. 240. 

Cal.—Brand v. Norris, 263 P.2d 456, 
121 Cal.App.2d 367—Fernandez v. 
Consolidated Fisheries, Inc., 265 
P.2d 863, 117 Cal.App.2d 254—Blair 
V. Williams, 240 r.2d 1043, 109 Cal, 
App.2d 616—Murphy v. Bake Coun¬ 
ty. 234 P.2d 712, 106 Cal.App.2d 61 
—Mish V. Brockua, 218 P.2d 849, 
97 Cal,App.2d 770. 

Colo.—Morris v. Redok, 234 P.2d 908, 
121 Colo. 27. 

Flo.—Astor Elec. Service v. Cabrera, 
62 So.2d 769. 

Ga,—Saunders v. Sasser, 71 S.E.2d 
709. 86 Ga.App. 499. 

Idaho.—Hall v. Johnson, 214 P.2d 
467, 70 Idaho 190—Evans v. David¬ 
son, 77 P,2d 661, 68 Idaho 600— 
Evans v. Davidson, 67 P.2d 83, '67 
Idaho 648. 

Ill,—See Pospisil v. Hajlcek, 190 Ill. 
App. 638. 

Mass,—Shears v. Metropolitan Trans¬ 
it Authority, 86 N.E.2d 437, 324 
Mass. 368. 

Minn.—Cullen v. City of Minneapolis, 
276 N.W. 414, 201 Minn. 102. 

Mo.—Chrum v. St. Louis Public Serv¬ 
ice Co., 242 S.W.2d 54—Jordan v. 
St. Joseph Ry., Light, Heat & Pow¬ 
er Co., 73 S.W.2d 206, 336 Mo. 319. 

N.Y.—-Capital Cab Corp. v. Ander- 
Bon. 86 N.Y.S.2d 767, 194 Misc. 21. I 


Ohio,—Ornsteln v. Chesapeake & O. 

R. Co. .3(5 N.E.2d 621, appeal dis- 
mf.s.sod Chesape.oke & O. R. Co v. 
Ormstein, 13 N.E.2d 909, 133 Ohio 
St. 385. 

Pa—Rice V. Bauer, Com.Pl., 32 North 
Co. 48—Rice v. Bauer, Com.Pl., 32 
North.Co. 47. 

S.C.—Caines v. Marion Coca Cola 
Bottling Co., 14 S.E 2d 10, 196 S.C. 
602. 

Tenn.—Davidson v. Burger, 259 S.W, 
2d 641, 36 Tenn App. 486—Meegal 

V. Memphis St. Ry. Co., 238 S.W. 
2d 619, 34 Tcnn.App. 403, 20 A.L.R. 
2d 286—Fields v. Gordon, 232 S.W. 
2d 320, 33 Tenn.App. 465—William¬ 
son V. Howell, 13 Tenn.App. 506. 

Tex.—^Burchileld v. Tanner, 178 S.W. 

[ 2d 681, 142 Tex. 404—WiUrodt v. 

I Union City Transfer, Civ.App., 268 

S. W.2d 443, error refused no re¬ 
versible error—J. M. English Truck 
Line, Inc. v. Frltsch, Civ.App., 2'5B 
S.W.2d 697, error refused no revers¬ 
ible error—Pantazls v. Dallas Ry. 
& Terminal Co., Civ.App., 162 S. 

W. 2d 1018, error dismissed—Tur¬ 
ner V. Big Lake Oil Co., Civ.App., 
62 S.W.2d 491. affirmed 96 S.W.2d' 
221, 128 Tex. 165. 

Utah.—Gribble v. Cowley, 112 P.2d' 
147, 100 Utah 217. 

Wash.—Kelly v. Carroll, 219 P.2d 79, 
36 Wash.2d 482, 19 A.L.R.2d 1174, 
certiorari denied Carroll v. Kelly, 
71 S.Ct. 208, 340 U.S. 892, 95 L.Ed. 
646. 

W.Va.—Miller v. Blue Ridge Transp. 

Co.. 16 S.E.2d 400, 123 W.Va. 428. 

64 C.J. p 1108 note 52. 

Beoanse of puhlio policy, a Juror 
is not permitted to impeach his own 
verdict or to testify to his own mis-1 
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conduct.—^U. S. V. 120,000 Acres of 

Land, D.C.Tex., 62 F.Supp. 212. 

69. Detemluation by chance 

Under some .statutes jurors are 

I made competent to show that their 

verdict was determined by chance. 

! Cal.—Fernandez v. Consolidated Fish¬ 
eries, Inc., 256 P.2d 863, 117 Caul. 
App.2d 264—Blair v. Williams, 240 
P.2d 1043, 109 Cal.App.2d 616— 

Mish V. Brockus, 218 P.2d 849, 97 
Cal.App.2d 770. 

Idaho.—Hall v. Johnson, 214 P.2d 467, 
70 Idaho 190. 

64 C.J. p 1108 note 62 [d]. 

60. Minn.—Holland v. Sheehan, 119 
N.W. 217, 106 Minn 54'5. 

64 C.J. p 1109 note 63. 

61. Tex.—Crosby v. Stevens, Civ. 
App., 184 S.W. 706. 

62. Mo.—Chrum v. St. Louis Public 
Service Co., 242 S.W.2d 64. 

Wis.—Jackowska-Peterson v. D. Relk 
& Sons Co., 2 N.W 2d 873, 240 Wis. 
197. 

64 C.J. p 1109 note 55. 

63. Gsl.—B ryan v. Moncrief Furnace 
Co.. 142 S.E. 700, 38 Ga.App. 107, 
reversed on other grounds 149 S.E. 
193, 168 Ga. 826, conformed to 149 
S.E. 424, 40 Ga.App. 239. 

64. Cal.—Higgins v. Los Angeles 
Gas & Electric Co., 115 P. 313, 169 
Cal. 651. 34 L.R.A.,N.S., 717. 

64 C.J. p 1109 note 67. 

65. Fla.—Astor Elec. Service v. Ca¬ 
brera, 62 So.2d 759. 

Wash.—Russell v. City of Grandview, 
236 P.2d 1061, 39 Wash.2d 661. 

64 C.J. p 1109 note 58. 

66. Ark.—Reiff v. Interstate Busi¬ 
ness Men’s Accident Ass’n of Des 
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had the juror known of certain evidence, he would 
not have rendered the same verdict,®^ or that im¬ 
proper matters were considered by the jury.®® 

On the other hand, affidavits of jurors are ad¬ 
missible to show that the verdict, as received and 
entered of record, by reason of a mistake does not 
embody the true finding of the jury,®® or to correct 
an erroneous statement of the verdict to the court 
or entry by its clerk,or to remove an am¬ 
biguity,'^^ or, where a sealed verdict is returned 
without specifying the amount of the recovery, to 
show what they intended to be understood as their 
verdict.72 Where in fact no agreement was reached 
by the jurors, resulting in the absence of any verdict 
whatsoever, affidavits by the jurors are competent 
for the purpose of showing want of assent to the 
verdict.^® Jurors are competent witnesses for the 
proof of extraneous facts which may have influ¬ 
enced their conduct,'^^ as, for example, coercion on 
the part of the bailiff,'^® or matters which took 
place outside the court but what took place while 
the jury were kept in the custody of the officer of 
the court for the purpose of deliberation is not 
matter outside of court."^^ 

While it has been held that affidavits or un¬ 
sworn statements may not be used to sustain the 
jury’s verdict,'^® it has also been held that affidavits 
or evidence of jurors is admissible when made in 
support of^® or to explain a verdict, as, for in¬ 
stance, by showing whether interest was computed 


on plaintiffs claim.*® Informal explanations by the 
jury can be used to confirm the correctness of the 
understanding of the court with respect to the 
verdict.*^ 

Verdict defective on its face. A verdict evinc¬ 
ing on its face a misunderstanding on the part of 
the jury is self-impeached,®2 and it is permissible 
to let in the testimony of the jurors themselves in 
confirmation of their misunderstanding.** 

Less than unanimous jury required. Where, un¬ 
der statutory or constitutional provision, a verdict 
may be returned by less than a unanimous vote of 
the jury, the verdict cannot be impeached by any 
one of the twelve jurors on the jury.®^ 

§ 524. -Affidavits and Testimony of 

Third Persons 

The affidavits and testimony of third persons are not 
sufficient to overcome the verdict. 

Affidavits of officers in charge of the jury which 
show the violation on their part of their sworn 
duties,*® or affidavits of third persons on informa¬ 
tion and belief that a verdict was arrived at by 
chance, the verdict having been affirmed by each 
juror on poll,*® or affidavits or testimony of others 
setting forth the hearsay statements of jurors,®'^ 
arc not sufficient to overcome the verdict. Parol 
evidence is admissible to show a mistake in the 
verdict of a jury.®® 


Moines. Iowa, 192 S.W, 216, 127 j 
Ark 254. 

67. Tex.—Texas Employers' Ins. 

A.ss’n V, Eubanks, Civ.App., 294 
S.W. 905, 

68. Ark.—^Burns v. Vaughn, 224 S. 
W.2(J 365, 216 Ark. 128. 12 A.L.R. 
2d 433. 

64 C.J. p 1109 note 61. 

69. D.C.—Freid v. McGrath, 136 F. 
2d 833. 77 U.S App.D.C. 385. 

Vt.—Kennedy v. Stocker, 70 A.2d 587, 
116 Vt. 98. 

64 C.J. p 1109 note 62. 

imstake la locatloa of fleclaial poiat 

Vt.—Kennedy v. Stocker, 70 A.2d 587, 
116 Vt. 98. 

VO. Iowa.—Carlson v. Adix, 123 N.W. 
321, 144 Iowa 653. Ann.Cas.l912A 
1204. 

64 C.J. p 1109 note 63. 

■71. Mo.—^Brickell v. Fleming, 281 S. 
W. 951. 

64 C.J. p 1109 note 64. 

72. N.T.—Hodgkins v. Mead, 6 N.T. 
S. 433, 16 N.Y.Civ.Proc. 434, affirm¬ 
ed 23 N.E. 669, 119 N.T. 166, 18 
N.Y.Civ.Proc. 218. 

73. Mich,—^Routhler v. City of De¬ 
troit, 61 N.W.2d 693. 338 Mich. 449. 


Oaly whea Jtwora have agreed to i 

the verdict are they estopped from j 
impeaching the verdict, and hence 
affidavits that they never assented ] 
to the verdict are admissible..—Rou- j 
thier v. City of Detroit, supra. | 

74. TJ.S.—^U. S. V. 120,000 Acres of 
Land, D.C.Tex., 62 F.Supp. 212. 

Ala.—^Alabama Fuel & Iron Co. v. 
Rice, 65 So. 402, 187 Ala. 458. 

75. Ala.—Alabama Fuel & Iron Co. 

1 v. Rice, supra. 

76. Minn.—In re Hurlbut's Estate, 
148 N.W. 61, 126 Minn. 180- 

77. Minn.—In re Hurlbut’s Estate, 
supra. 

78. N.Y.—Capitol Cab Corp. v. An¬ 
derson, 85 N.Y.S.2d 767, 194 Misc. 
21. 

79. Mo.—Chrum v. St. Louis Public 
Service Co., 242 S.W.2d 64--Jordan 
V. St. Joseph Ry., Light, Heat & 
Power Co., 73 S.W.2d 205, 336 Mo. 
319. 

64 C.J. p 1110 note 70. 

Evideace bald to austala verdict 

Tex.—Munoz v. Bollack Store, Civ. 
App., 238 S.W.2d 276, error dis¬ 
missed. 


iLittle weight fflvea to deolarationi 

Where acts of misconduct by Jury 
are proved, declarations of Jurors 
that they were not affected by the 
wrongful conduct ordinarily have lit¬ 
tle weight.—Saladlner v. Polanco, 
Tex Civ.App., 160 S.W.2d 631, error 
refused. 

80. Iowa.—Swalls v. Clssna, 17 N.W. 
39, 61 Iowa 693. 

81. Cal.—Brand v. Norris, 263 P.2d 
466, 121 Cal.App.2d 367. 

82. Ohio.—Cady-Ivison Shoe Co. v. 
Chlcowlcz, 24 Ohio CIr.Ct.,N.S., 63. 

83. Ohio.—Cady-Ivison Shoe Co. v. 
Chicowicz, supra- 

84. Miss.—Ulmer v. Pistole, 76 So. 
622, 115 Miss. 48'5, 

85. N.Y,—Green v. Bliss, 12 How. 
Pr. 428. 

86. IlL—Pekin v. Wlnkel, 77 Ill. 66. 

87. Ill.—^Klofskl V. Railroad Supply 
Co., 85 N.E. 274, 235 Ill. 146—See 
Posplsll V. Hajlcek. 190 Ill.App. 
638. 

N.H.—Blodgett V. Park, 84 A. 42, 
76 N.H. 486, Ann.Caa.l913B 863. 

88. S.C.—Cohen v. Dubose. 6 S.C.Eq, 
102, 14 Am.D. 709. 
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§ 525. Objections and Exceptions 

An error or defect In the form of a verdict ft waived 
by the failure to make timely objections, and an objec¬ 
tion to a verdict must specify the particulars in which 
the defect lies. 

An error or defect in the form of a verdict is 
waived by the failure to make timely objections.^^ 
Objection to irregularity or informality in a verdict 
must be taken at its rendition or time of return,®® 
at the term at which the verdict is returned,®^ and 
before the jury are discharged, otherwise the 
objection will be deemed to have been waived. For 


example, a failure to object at the time of rendition 
of a verdict to the want of signature,®® or an im¬ 
proper signature,®^ or the addition of interest to 
the amount of the verdict,®® or the giving of a 
lump sum verdict,®® or error in the amount of a 
verdict with respect to interest,®”^ or return of a 
general verdict when a special verdict is request¬ 
ed,®® or a single verdict on two causes of action,®® 
or rendition of separate verdicts as to defendants,'^ 
or a general verdict on separate causes of action,® 
or the irregularity in recording a verdict before 
it is announced,® is deemed a waiver of the ir- 


89. U.S.—Union Elec. Light & Pow¬ 
er Co. V. Snyder Estate Co., D.C. 
Mo.. 16 P.Supp. 379. 

Cal.—Stanford v. Richmond Chase 
Co.. 272 P.2d 764—Brokaw v. Black- 
Poxe Military Institute, 231 P.2d 
816, 37 Cal.2d 274—Brand v. Nor¬ 
ris, 263 P.2d 466, 121 Cal.App.2d 
367. 

Fla.—Hlgbee v. Dorlgo, 66 So.2d 684. 
Idaho.—Pilkmgton v. Belson, 168 P. 

2d 815. 66 Idaho 724. 

Okl.—State Finance Service v. Mul¬ 
lins, 147 P.2d 169, 193 Okl. 688— 
Ford V. Hall, 60 P.2d 291, 174 
Okl. 100. 

Action of court 

If counsel was afforded opportuni¬ 
ty to be present when verdict was 
returned, and to examine verdict be¬ 
fore jury were discharged, but fail¬ 
ed to challenge a regularity or clar¬ 
ity of phraseology of verdict, court 
will go no further than to construe 
the verdict, that Is, to determine Its 
meaning.—Fischer v. Howard, Or., 
271 P.2d 1059. 

90. Cal.—Brown v. Regan, 76 P.2d 
1063, 10 Cal.2d 619. 

Fla.—Atlantic Coast Line R. Co. v. 

Price, 46 So.2d 481. 

Idaho.—Corpus Juris cited in Bald¬ 
win V. Ewing, 204 P.2d 430, 432, 69 
Idaho 176, 

Mass.—Feaver v. Railway Exp. Agen¬ 
cy, 86 N.E.2d 322. 324 Mass. 165 
—Low Supply Co. V. Pappacosto- 
PQUlos, 187 N.E. 61, 283 Mass. 633., 
Mo.—Jordan v. St. Joseph Ry.. Light, 
Heat & Power Co., 73 S.W.2d 205, 
335 Mo. 319—Cable v. Metropoli¬ 
tan Life Ins. Co., 128 S.W,2<i 1123, 
233 Mo.App. 1093. 

Neb,—In re Kajewskl's Estate, 279 N. 

W. 186. 134 Neb. 485. 

Okl.—Bunch v. Perkins, 180 P.2d 664, 
198 Okl. 617—Mainard v, Fowler, 
42 P.2d 878, 171 Okl. 682. 

Pa.—Landis v. Conestoga Transp. Co., 
Com.Pl., 48 Lanc.Rev. 481, 11 Som. 
Leg.J. 302, affirmed 36 A.2d 465, 
349 Fa, 97—Kuhn v. Conestoga 
Transp. Co., Com.Pl., 48 Lanc.Rev. 
491, affirmed Landis v. Conestoga 
Tranip. Co., 36 A.2d 466, 849 Pa, 

97. 


S.C,—Limehouse v. Southern Ry. Co,. 

68 S.E.2d 686, 216 S.C. 424. 

Wls.—Swanson v. Maryland Cas. Co., 

63 N.W.2d 743, 266 Wls. 357. 

Wyo.— Corpus Juris cited iu Hein v. 

Marcante. 113 P.2d 940, 949, 67 

Wyo. 81, 

64 C.J. p 1110 note 79. 

Codafendants 

(1) Where verdict was returned in 
faVor of plaintiff against only one 
driver and employer for death of 
plaintiff’s decedent without mention¬ 
ing other driver or employer, and all 
parties assumed that verdict was in 
favor of driver and employer not 
mentioned, and plaintiff’s attorney did 
not object to form of verdict or ask 
that Jury reconsider or clarify ver¬ 
dict, but moved to set aside verdict 
as contrary to the law and the evi¬ 
dence, plaintiff accepted verdict as 
rendered and could not thereafter 
question it with respect to form — 
Hart V. National Casket Co., 293 N.Y. 
S. 155, 161 Misc. 728. 

(2) A failure to object to the form 
of verdict does not constitute a waiv¬ 
er of a substantial claim of insuffi¬ 
ciency of the evidence to support the 
verdict against one of several de¬ 
fendants —Stanford v. Richmond 
Chase Co, Cal., 272 T>.2d 764. 

(3) Where jury returned verdict 
against only one of two defendants 
who answered separately and were 
silent as to the other, plaintiffs, by 
not requesting trial court to instruct ’ 
Jury to retire and make their finding 
with respect to other defendant,' 
merely waived the objection in so 
far as it might have been effectual 
os an attack on the verdict returned, 
and plaintiffs were not estopped to 
object to Jury’s failure to find against 
one of defendants.—Irelan-Yuba Gold 
Quartz Mining Co. v. Paclflc Gas & 
Elec. Co., 116 P.2d 611, IS Cal.2d 567. 

(4) Defendant by not objecting to 
reception of verdict because of its 
failure to fix status of codefendants, 
either by motion to amend or mold 
verdict, waives his rights.—East 
Broad Top Transit Company v. Flood, 
192 A. 401, 326 Po. 363—Murphy v. 
Wolverine Express, 38 A.2d 611, 16'6 
Pa.Super. 126. 


91. Mass.—Pease v. Whitney, 4 
Mass. 507. 

92. Ark.—Reynolds v. Nutt, 230 S. 
W.2d 949. 217 Ark. 643. 

Cal,—Kirby v. Adcock. 253 P.2d 700, 
116 Cal.App.2d 670—'Lennlng v. Chl- 
olo, 147 P.2d 410, 63 Cal.App.2d 
611—Murray v. Babb, 86 P.2d 146, 
30 Cal.App.2d 301—Mitchell v. 
Stringer, 23 P.2d 765, 133 Cal.App. 
207. 

Kan.—Corpus Juris cited iu Banbery 
V. Lewis, 244 P.2d 202, 210, 173 
Kan. 69. 

Okl,—Bunch v. Perkins, 180 P.2d 664, 
198 Okl. 617—Schuman v. Chatman, 
86 P.2d 616, 184 Okl. 224. 

Or.—Fischer v. Howard, 271 P.2d 
1069. 

S.C.— Corpus Juris cited in Hollis v. 
Armour & Co., 2 S.E.2d 681, 685, 
190 S.C. 170. 

Va.—Northern Va. Power Co. v. Bai¬ 
ley, 73 S.E.2d 425, 194 Va. 464. 

64 C.J. p 1110 note 81. 

93. Ark—Rucker v. Cox, 138 S.W.2d 
778. 200 Ark. 247. 

64 C.J. p 1110 note 82. 

94. Ky.—Old 76 Distillery Co. v. 
Morris, 28 S.W.2d 474, 234 Ky. 389. 

64 C.J. p 1110 note 83. 

95. N.Y. — Rhelnfeldt v. Dahlman, 48 

N. y.S. 281, 19 Misc. 162. 

Fa.—Yatsko v. Sovereign Camp, W. 

O. W., 35 Luz.Leg.Reg. 19. 

96. Okl.—Schuman v. Chatman, 86 P. 
2d 616, 184 Okl. 224—J. S. Hoffman, 
Inc., V. Palmer, 47 P.2d 88, 173 Okl. 
249. 

97. Neb.—Nichols, etc., Co. v. Stein- 
kraus, 119 N.W. 23, 83 Neb. 1. 

98. Ga.—Livingston v. Taylor, 63 S. 
E. 694, 182 Ga. 1. 

99. N.Y. —^Helman v. Markoff, 8 N.Y. 
s.2d 448, 255 App.Dlv, 991, affirmed 
20 N.E.2d 1012, 280 N.Y. 641. 

1. Neb.—Olmsted v. Noll, 117 N.W. 
102, 82 Neb. 147. 

8. Conn.—Sheeler v. City of Water- 
bury, 82 A.2d 369, 138 Conn. 111. 
Okl.—Shamblin v. Shamblin, 241 P. 
2d 941, 206 Okl. 133—Stakls v. Dl- 
raltroff, 6 F.2d 1053, 164 Okl. 9, 

3. Cal.—^Blum V. Pate, 20 Cal. 68. 
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regularity. A failure to object to a verdict which 
does not dispose of all issues as to all the parties is 
a waiver of the defect.^ Where defendant consents 
to an additur by the court to the verdict, he can¬ 
not thereafter object thereto.® Under some cir¬ 
cumstances a failure to object to the absence of the 
jury when a sealed verdict is opened is a waiver 
of the right to poll the jury.® 

The objection of irregularity should be taken 
by motion to set aside on that ground,"^ or by other 
procedure provided by statute,* and comes too late 
on a motion for a new trial,* or on appeal.^* A 
party who is not injured thereby may not complain 
of the uncertainty of the verdict or of defects there¬ 
in;!^ but there is authority holding that plaintiff 
can complain of a verdict granting an insufficient 
recovery, unwarranted by any theory of the case.^* 
Where, under the charge, no recovery was author¬ 
ized against each of several defendants, save for 
their own negligence, one defendant may not com¬ 
plain of a finding in favor of a codefendant.^* Un¬ 
der a statute requiring separate verdicts in the 
event of joinder of husband and wife in suit, where 
a lump sum verdict is rendered, such defect is not 
waived by a failure to object thereto.^^ 

Form of verdict given by judge. Objections to 
the form of verdict furnished the jury by the 
judge must be interposed at the time.^® 

Apportionment of damages. Where plaintiff ac¬ 
quiesces in a verdict which improperly apportions 
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the amount for which each joint tort-feasor is liable 
instead of finding one amount against both de¬ 
fendants, he may not complain that satisfaction of 
a judgment entered thereon against one defendant 
satisfies the judgment against the other.^® 

Improper joint verdict. A failure to object to 
an improper joint verdict for damages against de¬ 
fendants severally liable does not waive the error, 
but it has been held that, in an action to recover 
land, where persons whose possessions are separate 
are joined as defendants, a failure to object to a 
joint verdict waives the error.^* 

Objections to separation of jury. A failure to 
object to an improper assembly of the jury to make 
an amendment in the verdict waives the error.^* 
Objections that the jury have separated after sub¬ 
mission of the cause to them and before reaching a 
verdict must be made at the first opportunity .20 

Invalid verdict. Failure to object to an invalid 
verdict will not preclude a party from subsequently 
attacking it .21 A failure to poll the jury is not 
a waiver of the defect in a verdict showing on its 
face that the required number of jurors did not 
assent thereto.** 

Failure to object to evidence of jurors. The 
proposition that the evidence of a juror will not 
be received to impeach his verdict is founded on 
the assumption that the opposing party objected to 


4. Cal.—Portman v, Keegan, 87 P.2d 
400, 81 Cal,App.2d[ 30—Broome v. 
Kern Valley Packing Co„ 44 P.2d 
430. 6 Cal.App.2d 266. 

64 C.J. p 1111 note 90. 

Xbbubb inclnded in verdict 

(1) If all issues are not determined 
by a verdict, but no objection is made 
thereto, the verdict stands as to is¬ 
sues included therein, but as to re¬ 
maining issues the matter is set at 
large and further proceedings should 
be had in trial court to adjudicate 
such issues.—Irelan-Yuba Gold 
Quartz Mining Co. v. Pacific Gas & 
Elec. Co., 116 P.2d 611, 18 Cal.2d 657. 

(2) Where verdict indicated that 
only Issues adjudicated were those 
raised by cross complaint and answer 
thereto, plaintiffs who waived error 
committed with respect to its form 
did not waive right to have Issues 
raised on complaint subsequently 
submitted for an adjudication.—Port- 
man V. Keegan, 87 P.2d 400, 81 Cal. 
App.2d 30. 

5. Del.—Rudnlck v. Jacobs, 197 A. 
881. 9 W.W.Harr. 169. 

6. III.—^Wilcox V. International Har¬ 


vester Co. of America, 116 N.E. 
151, 278 Hi. 465. 

64 C.J. p 1111 note 91. 

7. N.T.—Schappner v. Second Ave. 
R. Co., 65 Barb. 497. 

8. Correction by Jury 

Failure of counsel to employ pro¬ 
cedure under statute providing that 
If verdict is informal or insufficient, 
it may be corrected by Jury under 
advice of the court, or jury may be 
again sent out, constitutes a waiver 
on part of counsel of all objections, 
which could have been made because 
of irregularity, informality, or am¬ 
biguity in verdict.—Fischer v. How¬ 
ard, Or., 271 P.2d 1069. 

9. Or.—Fischer v. Howard, supra. 

64 C.J. p 1111 note 98. 

10. Cal.—Johnson v. Visher, 81 P. 
106, 96 Cal. 310. 

Okl.—Kuhl V. Supreme Lodge 8. K. 
& L., 89 P. 1126, 18 Okl. 383. 

11. Mich.—Moffet V. Sebastian, 112 
N.W. 1120, 149 Mich. 461. 

64 C.J. p 1111 note 95. 

18. Colo.—Burns-Moore Min., etc.. 
Co. V. Watson, 101 P. 336, 46 Colo. 
91. 


[ 13. Tex.—Southern Kansas R. Co. v. 
Yarbrough, 109 S.W. 390, 49 Tex. 
Clv.App. 407. 

14. Pa.—^Nunamaker v. New Alexan¬ 
dria Bus Co., 88 A.2d 697, 371 Pa, 
28. 

16. Okl,—Brown v. Tull, 164 P. 785, 

I 65 Okl. 119. 

I 64 C.J. p 1111 note 98. 

16. N.Y.—Foy v. Barry, 144 N.Y.S. 
971. 159 App.Dlv. 749. 

17. Tex.—Panhandle & S. F. Ry. Co. 
V. Clarendon Grain Co., Civ.App,, 

1 216 S.W. 866. 

18. Cal.—^Hicks v. Coleman, 25 Cal. 
122, 85 Am.D. 103. 

119. N.M.—Murry v. Belmore, 154 P. 

706, 21 N.M. 313. 

64 C.J. p 1111 note 4. 

80. S.C,—Clyde v. Southern Public 
Utilities Co., 96 S.B. 116. 109 S.C. 
290. 

64 C.J. p 1111 note 6. 

81. Pa.—^Helfsteln v. Millkovsky, 89 
Pa.Dist & Co. 268. 

64 C.J. p 1111 note 6. 

28. Wis.—Christensen v. Peterssn, 
222 N.W. 281, 228 N.W. 839, IM 
Wis. 222. 
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its introduction.28 If the evidence of a juror is 
permitted by the opposite party to be introduced 
without objection, he waives all right to complain,2^ 
although there is also authority to the contrary.25 

Correction or reformation of verdict. A party 
claiming that a verdict should be clarified and re¬ 
formed should make the request before the jury are 
discharged,26 and if no objection is interposed as 
to the form of the verdict until after the jury have 
been discharged, the court may refuse to construe 
or correct it.27 


Sufficiency and scope of objection. An objection 
to a verdict must specify the particulars in which 
the defect lies.28 Thus, an objection that the ver¬ 
dict exceeds the ad damnum is not raised by an 
objection that the verdict is excessive.28 An ex¬ 
ception that the verdict is contrary to law,30 to in¬ 
structions,31 or to the evidence32 is too vague and 
general, and will not be considered; but an objec¬ 
tion that the verdict is not sustained by the evidence 
is sufficient if it designates some particular material 
fact and avers that such fact is not sustained by 
the evidence.33 


C. SPECIAL VERDICTS, FINDINGS, AND INTERROGATORIES 


§ 526. Power and Duty of Jury 

The power and duty of the jury with respect to 
special verdicts and special interrogatories or find¬ 
ings are discussed infra §§ 527-528. 

Examine Pocket Parts for later cases. 

§ 527. -As to Special Verdict 

At common law, and under statutes which are merely 
declaratory thereof, the Jury in a civil action may in their 
discretion, return a special verdict; but In some jurisdic¬ 
tions this discretionary power of the Jury is limited by 
statute to actions for the recovery of money or specific 
property. 

At common law, and under statutes which are 
merely declaratory thereof,3^ the jury in a civil 


action may, in their discretion, return a general 
verdict, or they may return a special verdict and 
in the exercise of this discretion they may decline 
to find other than a general verdict.36 In some 
jurisdictions this discretionary power of the jury 
is limited by statute to actions for the recovery of 
money or specific property but, subject to such 
limitation as to the nature of the action, it is with¬ 
in the discretion of the jury to return a special ver- 
dict.38 Although a special finding may accompany 
a general verdict, as discussed infra § 528, in the 
absence of statutory provision the making of a 
special verdict is not dependent on the jurys’ first 
returning a general verdict on the other hand, 


23. Mo.—^Milburn v. Robison, 110 S. 
W. 698, 132 Mo.App. 198. 

24. Mo.—Thorn v. Cross, App., 201 
S.W.2d 492—Mllburn v. Robi.son, 
110 S.W. 698, 132 Mo.App. 198. 

25. Utah.—0>?den, U. & I. Ry. Co. v. 
Jones, 168 P. 648, 61 Utah 62 

26. S.C.—Rhame v. City of Sumter, 
101 S.E. 832. 113 S.C. 161. 

27. S.C.—^Rhame v. City of Sumter, 
supra. 

28. N.D.—F. Mayer Boot & Shoe 
Co. v. Ferguson, 126 N.W. 110, 19 
N.D. 496. 

64 C.J. p 1112 note 13. 

29. Ill.—Prairie State Loan, etc., 
Assoc. V. Gorrle, 47 N.E. 739, 167 
Ill. 414. 

64 C.J. p 1112 note 14. 

30. Ky.—Jones v. Wocher, 13 S.W, 
911. 90 Ky. 230. 12 Ky.L. 105. 

64 C.J. p 1112 note 15. 

31. Ark.—Britt v. Aylett, 11 Ark. 
475, 62 Am.D. 282. 

Ga.—Chambers v. Walker, 6 S.E. 165, 
80 Ga. 642. 

32. Tenn.—Cherokee Packet Co. v. 
Hilson, 31 S.W. 737, 95 Tenn. 1. 

64 C.J. p 1112 note 17. 

33. Idaho.—Bernier v. Anderson, 70 
P. 1027, 8 Idaho 676. 


34. Tenn—IJfe & Casualty Ins. Co. 
V. Robertson, 6 Tenn App. 43, 

Vt.—Corpus Juris cited In Wilson 
V. Dyer, 76 A.2d 677, 681, 116 Vt, 
342. 

64 C.J. p 1112 note 21. 

35. Ala.—Little V. Sugg, 8 So.2d 866, 
243 Ala. 196. 

Iowa.—Shadbolt, etc.. Iron Co. v. 

Camp, 45 N.W. 1062, 80 Iowa '539. 
Minn.—Roske v. Ilykanyics, 45 N.W. 

2d 769, 232 Minn. 383. 

Tenn.—Long v. Tomlin, 125 S.W,2d 
171, 22 Tenn.App. 607—Life & Cas¬ 
ualty Ins. Co. V. Robertson, 6 Tenn. 
App. 43. 

Vt.—Corpus Juris cited in Wilson 
V. Dyer, 76 A.2d 677, 681, 116 Vt. 
342. 

64 C.J. p 1112 note 23. 

Propriety and necessity of general 
verdicts generally see supra 5 491. 

Special verdict required 

(1) Where the Judgment and ex¬ 
ecution are, under the statute, re¬ 
quired to be In a special mode be¬ 
cause of the particular circumstanc¬ 
es of the case, the facts must be 
found specially for the protection of 
the garnishee.—^Hills v. Smith, 19 N. 
H. 381—28 C.J. p 318 note 46. 
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(2) On an appeal to a county court 
from the decision and findings of the 
commissioner of industries in work¬ 
men’s compensation case, the answers 
of the jury to questions submitted 
to it by the court must be taken by 
special verdict.—Pitts v. Howe Scale 
Co., 1 A.2d 695, 110 Vt. 27. 

36. Tenn,-—Louisville & N. R. Co. v. 
Frakes, 11 Tenn.App. 593—Life & 
Casualty Ins. Co. v. Robertson, 6 
Tenn.App. 43. 

64 C.J. p 1112 note 24. 

37. Cal.—Murray v. Babb, 86 P.2d 
146, 30 Cal.App. 301. 

N.Y.—Sherman v. Leicht, 264 N.Y.S. 

492, 238 App.Div. 271. 

S.C.—^Eaves v. Progressive Fire Ins. 

Co., 60 S.B.2d 687. 217 SC. 366. 
Tenn. — Life & Casualty Ins. Co. v. 
Robertson, 6 Tenn.App. 43. 

38. Cal.—Murray v. Babb, 86 P.2d 
146, 30 Cal.App. 301. 

Minn.—Roske v. Ilykanyics, 45 N.W. 

2d 769, 232 Minn. 383. 

N.Y.—Sherman v. Leicht, 264 N.Y.S. 

492, 238 App.Div. 271. 

S.C.—Eaves v. Progressive Fire Ins. 

Co., 60 S.E.2d 687, 217 S.C. 366. 

64 C.J. p 1112 note 26. 

39. Iowa.—Bobbitt v. Van Eaton, 226 
N.W. 79, 208 Iowa 404. 
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as a general rule the jury should not render both 
a general verdict and a special verdict at the same 
time and in the same action,and if both are re¬ 
turned by the jury the general verdict must be dis^ 
regarded.^! 

A general verdict is improper in a case sub¬ 
mitted for a special verdict^^ qj- where a special 
verdict covers all of the issues of the cause but 
where a special finding is on a part only of the 
material facts a general verdict must be returned.*^^ 
The rendition of a general verdict, however, in 
addition to a special verdict is not error where 
they are not inconsistent^^ or where the general 
verdict is merely a correct conclusion of law from 
the special findings.Where a jury return a 
special verdict which covers all of the issues in the 
case, the failure of the court to submit the case to 
the jury for a general verdict is not improper.'^’^ 
Where the jury are not required to render a special 
verdict, their unauthorized action in so doing can 
give no efficacy to the gratuitous findings contained 
in the verdict.^^ 

In some jurisdictions only general verdicts are 
authorized^^ and special verdicts have been abol¬ 
ished by statute^® or are not authorized by reason of 
the repeal of the statute by which they were former¬ 
ly author! zed.^i 

§ 528. -As to Special Interrogatories or 

Findings Accompanying General 
Verdict 

In some Jurisdictions the Jury may be required to re- 

40. Ohio.—Kautz v. MePerin, App., 

43 N.E 2d 629. 

Tex.—Texas & N. O. R. Co. v. Crow, 

123 S.W.2d 649, 132 Tex. 465. 

64 C.J. p 1112 note 29. 

41. Ind.—Louisville, etc,, R. Co. v. 

Balch, 4 N.B. 288, 106 Ind. 93. 

42. Tex.—Gilmer v. Graham, Com. 

App., 52 S.'W.2d 203—O’Farrell v. 

O’Farrell. 119 S.W. 899, '66 Tex. 

Civ. App. 61. 

43. Ind.—Bower v. Bower, 45 N.E. 

695. 146 Ind. 393. 

44. Ind.—Bower v. Bower, supra. 

45. Wis.—Ault V. Wheeler, etc., Mfg, 

Co.. 11 N.W. 645, 64 Wis. 300. 

46. Wis.—Hoppe V. Chicago, etc.. R. 

Co., 21 N.W. 227, 61 Wis. 367. 

47. Minn.—-Roske v. Iiykanylcs, 45 
3Sr.W.2d 769, 282 Minn. 383. 

48 . n.Y.—M cLoughlin v. Arlon Mo¬ 
tors, 43 N.T.S.2d 227, 180 Misc. 

419. 

49. Miss.—^Flournoy v. Brown, 26 So. 

2d 361, 200 Miss. 171. 

60. Ind.—Earl Park State Bank v. 


turn in connection with a general verdict special findings 
or answers to special Interrogatories on materia) ques¬ 
tions of fact, on which verdict and finding# the court 
may render Judgment, and such findings must be so 
required on the request of either party to the action. 

Under the practice or constitutional or statutory 
provisions in some jurisdictions a jury cannot be 
required to return special findings in connection 
with a general verdict but, although special 
findings are not essential to a general verdict, 
it is generally the practice, which in many 
states has been incorporated into statutes, under 
which, at the request of parties, the jury may 
express an opinion distinct from their verdict,54 
and may be required to return, in connection 
with a general verdict, special findings or answers 
to special interrogatories on material questions of 
fact,56 on which verdict and findings the court may 
render judgment,56 and such findings must be so 
required on the request of either party to the ac- 
tion.67 However, such special interrogatories may 
be submitted or special findings required only in 
connection with a general verdict,®® and the court 
cannot, in the absence of a general verdict, render 
judgment on findings in answer to interrogatories^® 
unless the conduct of the parties has been such as 
to justify the presumption that they have waived a 
general verdict.^® Where special interrogatories 
have been submitted and not withdrawn, the jury 
should be required to answer them with the taking 
of their verdict and before its acceptance.®! Spe¬ 
cial findings accompanying a verdict rendered on 
direction of the court are immaterial.®2 It has been 

59. Nev. —^Harris v, Harris, supra. 

64 C.J. p 1113 note 46. 

Jadgrmoat roll 

It being beyond province of Jury 
to make findings of fact where they 
return a special verdict and not a 
general verdict, such findings had no 
place in the case and trial court 
could not adopt such findings in its 
decree, which is port of Judgment 
roll and therefore such findings form¬ 
ed no part of Judgment roll.—^Harris 
V. Harris, supra. 

Where court la affect daalas jury 
right to ratoru granaral rardlot, it is 
error to direct that special findings 
only are to be returned as to the is** 
sues.—Shadbolt, etc., Iron Co. v. 
Camp, 45 N.W. 1062, 80 Iowa 639. 
eo> Ind.—Crassen v. Swoveland, 22 
Ind. 427. 

61. Conn.—Longstean v. Owen Mc¬ 
Caffrey’s Sons, 111 A. 788, 96 Conn. 
486. 

64 C.J. p 1113 note 48. 

63. Kan.—Missouri, etc., R. Co. v. 
L. A. Watkins Merchandise Co., 82 
P. 1102, 76 Kan. 813. 


Lowmon, 161 N.E. 675, 92 Ind.App. 
26 . 

64 C.J. p 1113 note 36. 

51. Ky.—Bishop V. Newman's Ex’r, 
182 S W. 165, 168 Ky. 238. 

52. Pa.—Culver v. Lehigh Valley 
Transit Co., 186 A. 70. 322 Pa. 603. 

64 C.J. p 1113 note 38. 

53. N.Y.—Murray v. New York L. 
Ins. Co., 96 N.T. 614, 48 Am.B. 
658. 

64 C.J. p 1113 note 39. 

54. TJ.S.—Hartshorn v. Wright, N. 
J., 11 F.Cas.No.6,169, PetC.C. 64. 

55. N.D.—Oakland v. Nelson, 149 N. 
W. 337, 28 N.D. 466, 

64 C.J. p 1113 note 42. 

56. Idaho.—Menasha Woodenware 
I Co. V. Spokane International Ry. 

' Co., 116 P. 22, 19 Idaho 686. 

57. Ky.—^Modern Woodmen of Amer¬ 
ica v. Neeley, 111 S.W. 282, 33 Ky. 
L. 768. 

64 C.J. p 1113 note 44. 

58. Nev.—^Harris v, Harris, 163 P.2d 
904. 62 Nev. 473. 

64 C.J. p 1113 note 46. 
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held that, in connection with a general verdict, the 
jury may not find on special factual issues except 
at the direction of the court in answer to questions 
framed by the court and submitted to the jury in 

writing.® 3 

§ 529. Power and Duty of Court 

a. As to special verdict 

b. As to special findings or interroga¬ 

tories 

a. As to Special Verdict 

(1) In general 

(2) Propriety and manner of submission 
(1) In General 

Under the common-law rule and statutes authorlzlnji 
a Jury In their discretion to find either a general or spe¬ 
cial verdict, the trial court has no power to direct or 
control the Jury as to whether or not they wfU return 
either a general or a special verdict; but in many Jur- 


89 C.J.S. 

ladictlone the trial court le vested with dlecretlonary 
power to submit the case on all or any of the laeuea and 
direct the Jury to return special verdicts on auch issues. 

Under the common-law rule and statutes au¬ 
thorizing a jury in their discretion to find either 
a general or special verdict, the trial court has no 
power to direct or control the jury as to whether 
or not they will return cither a general or a spe¬ 
cial verdict;®^ but in many jurisdictions, either by 
statutes, which have been held valid,®® or by prac¬ 
tice or rules of court, where the evidence authorizes 
the submission of the case to the jury, the trial court 
is vested with discretionary power to submit the 
case on all or any of the issues and direct the jury 
to return special verdicts on such issues,®® and it 
may make such submission either of its own mo¬ 
tion, without the request of either party®"^ or it may 
do so at the request of either party,®® and on such 
request should submit each separate issue of fact 
to the jury.®® Under some statutes, in the absence 


63. Wash.—Rowe V. Safeway Stores, 
128 P.2d 293. 14 Wash.2d 363. 

64. Ala.—Lilttle v. Sugg, 8 So.2d 866, 
243 Ala, 136—All States Life Ins. 
Co. V. Jaudon, 162 So. 668, 230 Ala. 
593. 

N.Y.—Sherman v. Lelcht, 264 N.Y.S. 

492, 238 App.Div. 271. 

64 C.J. p 1113 note 62. 

Prsparatioa by trial conrt of var- 
diota responsive to several issues, 
which jury were instructed they 
could use if they saw fit to do so. 
did not indicate to Jury which form 
of verdict they should use or that 
they should return a special ver¬ 
dict rather than a general verdict.— 
Spry V. Pruitt, 64 So.2<l 701, 256 Ala- 
341. 

Baooimneiidatloii of verdict by court 

Under the practioe In some Juris¬ 
dictions the trial court may recom¬ 
mend a special verdict, but the Jury 
are not bound to follow such recom¬ 
mendations.—Lincoln Tower Corp. v. 
Dunhairs-Florlda, Inc., Fla., 61 So, 
2d 474. 

Direction held not reguixement to 
And epeclal verdict 

Directing jury to state in their ver¬ 
dict on which of several separate 
counts of declaration at law they find 
for successful plaintiff la not Improp¬ 
er os requiring Jury to find special 
verdict, where related but severable 
single causes of action are Joined and 
sued on In separate counts of one 
declaration.—Beckwith v. Bailey, 161 
So. 576, 119 Fla. 316. 
es. Ind.—Udell v. Citizens St. R. 
Co., 62 N.E. 799, 162 Ind. 607, 71 
Am.S.B. 336. 

Tex.—Padgett v. Hines, Clv.App., 192 
S.W. 1122, 

66 , U.S.—Continental Casualty Co. v. 
Yerxa, D.C.Mass., 16 F.2d 473. 


lArk.—Sturgis v. Wylie, 120 S.W.2d 
571, 196 Ark. 970. 

Mich.—Rich V. Dally Creamery Co.. 

6 N.W.2d 539. 303 Mich. 344. 

Mont.—Hatch v. National Surety 
Corporation, 72 P.2d 107, 106 Mont. 
246. 

N.H.—Adams v. Severance, 41 A.2d 
233, 93 N.H. 289. 

N.C.—Denm.ark v. Atlantic, etc., R. 

Co., 107 N.C. 186, 12 S.E. 64. 

Pa.—Byers v. Ward, 84 A.2d 307, 368 
Pa. 416—Simpson v. Montgomery 
Ward & Co., 46 A.2d 674, 354 Pa. 
j 87 —Altman v. Standard Refrigera- 
j tor Co., 173 A. 411, 816 Pa. 465— 
Simpson V. Montgomery Ward & 
Co., 67 A.2d 671, 162 Pa,Supcr. 371. 
S.C.—In re Nightingale’s Estate, 189 
S.E. 890, 182 S.C. 627—Barton v. 
Southern Ry. Co., 171 S.E. 6, 171 S. 
C. 46, certiorari denied Southern 
Ry. Co. V. Barton, 64 S.Ct. 61, 290 

U. S. 632, 78 L.Ed. 660. 

Tenn.—Greyhound Lines, Inc., v. Pat¬ 
terson, 14 Tenn.App. 662—^Louis¬ 
ville & N. R. Co. V. Frakes, 11 Tenn. 
App. 693—Life & Casualty Ins. Co. 

V. Robertson, 6 Tenn.App. 43. 

Tex.—Milwaukee Mechanics’ Ins. Co. 

V. Frosch, Civ.App., ISO S.W. 600. 
Utah.—Cooper v. Evans, 262 P.2d 
278, 1 Utah 2d 68. 

64 C.J. p 1114 note 66. 

Direotiou to Jury to find gpooial ver¬ 
dict held not abuse of dleoretloa 

Mich.—Rich V. Daily Creamery Co., 
6 N.W.2d 639, 303 Mich. 344. 

Where geueral ittstruotioM on law 
are required for an understanding 
by Jury of their duties and functions, 

I the case is not one for submission un- 
• der statute on special issues.—Texas 
& N. O. R. Co. V. Crow, 128 S.W.2d 
[649, 132 Tex. 466. 


Wrongful death action 

The practice of requiring special 
verdicts in wrongful death actions 
should be encouraged.—Sinclair Re¬ 
fining Co. v. Henderson, 122 S.W.2d 
680, 197 Ark. 319. 

Plea of privilege 

The same rules apply to the sub- 
mt.sslon of special Issues to Jury on 
a plea of privilege os would apply 
in a trial on the merits, except that 
the Issues are confined to the venuo 
facts,—Williams v, Hemphill County, 
Tex.Civ.App., 254 S.W.2d 839. 
Pallure to submit case on general ver. 
diet held not error 

Wis.—Stellmacher v. Wlsco Hard¬ 
ware Co., 48 N.W.2d 492, 259 Wis. 
810. 

Absence of error 

Ordinarily there can be no error In 
submitting an issue to Jury.—Fidel¬ 
ity & Cas. Co. of New York v. Mary¬ 
land Cas. Co., Tex.Civ.App., 161 S.W, 
2d 230. 

67. Mich.—Rich v. Daily Creamery 
Co., 6 N.W.2d 639, 303 Mich. 344. 

Wis.—Honore v. Ludwig. 247 N.W. 

336, 2X1 Wis. 354. 

64 C.J. p 1114 note 56. 

68. Mich.—^Rlch v. Daily Creamery 
Co., 6 N.W.2d 639, 303 Mich. 344. 

Tex.—Ellerd v, Campfleld, Civ.App., 
161 S.W. S92. 

XnoonslBtent issues 

Where there are several inconsist¬ 
ent issues, it is not necessary for 
the trial court to grant a party’s 
request to require the jury to ren¬ 
der a special verdict unless so re- 
Quired by statute.—Little v, Sugg. 
8 So.2d 866, 243 Ala. 196. 

69. Ohio.—Gendler v. Cleveland Ry. 
Co., 18 Ohio App. 48. 
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of a request by either party for a special verdict, 
the court has no alternative other than to instruct 
the jury to return a verdict for plaintiff or for de¬ 
fendant.*^® 

A statutory provision, however, that the court, on 
request of either party, shall submit the cause on 
special issues raised by the pleadings and evidence 
is regarded as mandatory, and requires the court, 
on such request being made, to submit such issues 
for special verdicts,*^^ and a refusal to grant a 
proper and timely request on a material issue con¬ 
stitutes error*^* unless the nature of the case is 
such that it cannot be determined on special is¬ 
sues,^* and the trial court may exercise its dis¬ 
cretion as to whether the case is of such nature, 
subject to review as to whether the case can be so 
determined.*^* It has also been held that the case 
should be so submitted where there are material 
issues of fact, whether or not such submission is 
requested,*^® and that, even after the jury have 
agreed on a general verdict, the court may recall 
them to reconsider the case and find a special ver¬ 
dict.*^® 

Submission not special charge. Submitting or re¬ 
fusing to submit special issues of fact raised by 
the evidence is not the giving or refusing of special 
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charges, and is not controlled by the rules ap¬ 
plicable thereto. 

(2) Propriety and Manner of Submission 

A aubmitslon of apaelal laauea or vardlcta is proper 
where a general verdict would be uncertain and lead 
to further HtiQatlon; and In submitting special laauea 
It Is proper for the court to request the Jury to And the 
facts, leaving the Judgment to the court, notwithstanding 
the Jury might be able to determine the probable effect 
of their answers on the Judgment. 

In particular instances it is proper for the court 
to require the jury to return special verdicts.*^® A 
submission of special issues or verdicts is proper 
where a general verdict would be uncertain and 
lead to further litigation,*?» and the case should be 
so submitted where the issues are complicated and 
such as are likely to confuse the jury,®® as where 
there are numerous and distinct items of account 
involved.81 The court is not justified in refusing 
to submit the case on special issues because at the 
same time requests arc made for the giving of spe¬ 
cial charges,®® or because, when the case was so 
submitted on a previous trial, the jury had dis¬ 
agreed, owing to the involved character of the is¬ 
sues.®® 

On the other hand, the court may refuse to sub¬ 
mit the case on special issues where it would be 


70. Ga.—Gibson v, Gibson, 49 S.E.2d 
877, 204 Ga. 487. 

71. Ohio.—Cincinnati St. Ry. Co. v. 
Blackburn, 186 N.E. 826, 45 Ohio 
App. 163. 

Wis.—^Honors v. Ludwig, 247 N.W. 

8S6, 211 Wis. 354. 

64 C.J. p 1114 note 69. 

Btatut* hsld mandatory 

Statute relating to submission of 
issues to Jury is mandatory and trial 
Judge, either of his own motion or at 
suggestion of counsel, must submit 
such issues as are necessary to settle 
the material controversies arising on 
the pleadings—Wheeler v. Wheeler, 
80 S.E.2d 756, 239 N.C. 646—Stan- 
back V. Haywood, 184 B.B. 831, 209 N 
C. 798. 

73. Tex.—^Mlssourl-Kan.-Tox. R. Co. 
of Texas v. Rockwall County Levee 
Improvement Dist. No. 3, 297 S.W. 
206. 117 Tex. 34. 

64 C,J. P 1116 note 60. 

73. Tex.—Casualty Underwriters v. 
Floi^s, Civ.App., 126 S.W.2d 871, 
error dismissed, Judgment cor¬ 
rect—Holden V. Gibbons, Civ.App., 
101 S.W.2d 887, error dismissed— 
Texas Employers Ins, Ass'n v. Mc- 
Norton, Clv.App.. 92 S.W.2d 662, 
error dismissed 122 S.W,2d 1043, 
132 Tex. 168. 

64 C.J. p Ills note 61. 

74L Tex.—Carter v. Baynes, Civ. 
App., 269 S.W. 216—BuckhoUs 


State Bank v. Graf, Civ.App,, 200 
S.W. 868. 

75. Tex.—Mlssourl-Kan.-Tex. R. Co. 
of Texas v. Rockwall County Lievee 
Improvement Dist. No. 3, 297 S.W. 
206, 117 Tex. 34. 

64 C.J. p 1116 note 68. 

76. N.Y.—Hodgson v. Preferred Acc. 
Ins. Co.. 169 N.T.S. 28, 182 App.Dlv. 
381. 

77. Tex.—Kansas City, M. & O. Ry. 
Co, V. Odom, Clv.App., 186 S.W. 
626. 

78. Use of special revdlot held prop¬ 
er 

(1) In general. 

Mont.—Smith v. Armstrong, 198 P.2d 
796, 121 Mont S77. 

N.Y.—Bitterman v. Gluck, 9 N.T.S.2d 
1007, 266 App.Dlv. 336. 

(2) In lessor's action for rent due 
under lease of machine, wherein les¬ 
see filed counterclaim for damages 
caused by breach of warranties, court 
properly required special verdicts on 
amounts due for rentals and other 
charges and on counterclaim.—Jaeger 
Mach. Co. V. Mlrau, 289 N.W. 61, 206 
I Minn. 468. 

Befhsal to order Jury to return spe- 
I olal ▼erdlct bold error 
Tex.— Lubbock Bue Co. v. Pearson, 
Civ.App., 266 S.W.2d 489. refused no 
reversible orroi^Texae Bmp. Ass'n 
V. Ferguson, CiV.App., 196 S.W.2d 
677. 


73. S.C.—^Armltage v. Seaboard Air 
Line Ry. Co., 1-64 S.B. 169, 166 8. 
C. 21. 

Bpeolal verdict is not aooessary in 
any case unless the Issues are so 
set up that a general verdict may 
not be conclusive of the entire con¬ 
troversy or may not be sufficiently 
informative to give full effect to le¬ 
gal requirements.—^Little v. Sugg, 8 
So.2d 866, 248 Ala. 196. 

OonditiozMl Bulnnissioa 
Court did not err in not requiring 
Jury to answer special issue whero 
terms of submission required no an¬ 
swer thereto In cose of negative an¬ 
swer to preceding issue, and Jury 
gave such negative answer.—Sanders 
V. Lowrlmore, Clv.App., 73 S.W.2d 
148, reversed on other grounds Lowri- 
more v. Sanders. 103 S.W.2d 739. 129 
Tex. 663. reheard 106 S.W.2d 266, 129 
Tex. 668. 

80. Vt.— Corpus Juris cited la Wil¬ 
son V. Dyer, 76 A.2d 677, 681, 116 
Vt. 842. 

64 C.J. p 1116 note 67. 

81. Ky.—Crescent Stave Co. v. 
Brown, 205 S.W. 937. 181 Ky. 787. 

64 C.J. p 1116 note 68. 

83. Tex.—Gordon Jones Const. Co. 
V. Lopez, Civ.App., 172 S.W. 987. 

88. Tex.—Gordon Jones Const Co. v. 

Xiopez, supra. 
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justified in peremptorily instructing to find for one 
party;** or where a general verdict will meet the 
requirements of the case,** as where the issues 
arc not complicated*® or there is only one material 
issue in the case;*"^ or where the case is one in 
which either party is entitled to a general verdict,** 
unless the right to a general verdict is waived;®* 
or where the request for such submission is not 
made at the proper time,*® or is covered by other 
issues submitted.*! 

Manner of submission. In submitting special is¬ 
sues it is proper for the court to request the jury 
to find the facts, leaving the judgment to the 
court,** notwithstanding the jury might be able to 
determine the probable effect of their answers on 
the judgment.** It is also proper for the court 
to give all necessary definitions and explanations,*^ 
but not to charge generally on the law of the case, 
as discussed supra § 372, although a waiver of a 
general charge is not essential in order to authorize 
the submission of the case on special issues;** nor 
should such a submission be accompanied by a 
peremptory instruction, regardless of the answers 
to the special issues.*® 

Submission only on special, not general, issue. 
A special issue or verdict should be submitted only 
when the case is submitted on special issues ;*7 and, 
since the jury cannot return both a general and a 
special verdict, the case should not be submitted for 
both a general and special verdict, or in part gen¬ 
eral and in part special,** and, where the cause is 
submitted on special issues, it is improper for the 


court to authorize or require a general verdict** or 
to accept a general verdict.*- It has been held, 
however, that it is not error to permit a general 
verdict where the special verdict has disposed of 
all the controverted issues,* and that the submission 
of special issues, decided in favor of one party, 
and a general verdict for such party is not ground 
for reversal, where the judgment is sustained by 
the general finding.* 

Where a statute requires the jury to return a gen¬ 
eral verdict the court cannot instruct them not to 
return such a verdict,^ and the submission of spe¬ 
cial questions is not a waiver of the right to such 
a verdict.* In some jurisdictions the court, in an 
action for money in which there are disputed ques¬ 
tions of fact, cannot, after reserving decision on 
a motion for nonsuit, call for a special verdict on 
a single fact question and thereafter direct a gen¬ 
eral verdict on the facts.® 

b. As to Special Findings or Interrogatories 

(1) In general 

(2) Propriety or duty of submission 
(1) In General 

Ordinarily it Is within the discretion of the trial court 
either to submit or to refuse to submit to the Jury special 
findings or special Interrogatories, to be returned or an¬ 
swered in connection with a general verdict. 

It is a well-settled rule, which in some jurisdic¬ 
tions is made the subject of rules of court or con¬ 
stitutional or statutory provisions, that ordinarily it 
is within the discretion of the trial court either to 


84 . Tex.—Banks v. Mixon, Civ.App., 
179 S.W. 690. 

88. Ark.—Sturgis v. 'Wylie, 120 S. 

W.2d 571, 196 Ark. 970. 

Mont.—McDonald v. Klenze, 167 P. 
176, 62 Mont. 142, 

86. Idaho.—De Lamater v. Little, 
182 P. 863, 32 Idaho S68. 

87 . Tex.—Haile v. Johnson, 133 S.W. 
1088, €3 Tex.CIv.App. 199. 

64 C.J. p 1116 note 74. 

88. Minn.—Blled v. Barnard, 133 N. 
W. 796, lie Mmn. 307. 

89. Minn.—^Blied v. Barnard, supra. 
64 C.J. p 1116 note 76. 

80 . WlB.—Callahan v. Chicago A N. 
W. Ry. Co., 164 N.W. 449, 161 Wis. 
288—^Woteshek v. Neumann. 138 N. 
W. 1000, 161 Wis. 366. 

81 . U.S. — ^Erie R. Co. v. Downs, N. 
T., 250 F. 416, 162 C.C.A. 486, cer¬ 
tiorari denied 38 S.Ct. 683. 247 U. 
S. 622, 62 L.Ed. 1247. 

64 C.J. P 1116 note 78. 

98 . Tex.—SchafC v. Copass, Civ.App., 
262 S.W. 234. 

64 C.J. p 1116 not« 80. ‘ 


93. N.D —Sullivan v. Minneapolis, St. 
P. & S. S, Ry. Co., 213 N.W. 841, 
66 N.D. 353. 

94. Tex.—Texas A N. O. R. Co. v. 
Crow, 123 S.W.2d 649, 132 Tex. 
46'6—^Watkins v. Hines, Civ.App., 
214 S.W. 663. 

95. Tex.~Tork ▼, Hilger, Civ.App., 
84 S.W, 1117. 

98. Tex.—South Chester Tube Co. v. 
Texhoma Oil & Refining Co., Civ. 
App., 264 S.W. 108, error dismissed, 
Com.App.. 287 S.W. 1111—Pryor 
V. Scott; Civ.App., 200 S.W. 909. 

97. Mont.—^Prosser v. Montana Cent, 
j R. Co.. 43 P. 81, 17 Mont. 372, 30 
I L.R.A, 814. 

Tex.—Pearce v, Heyznan, Civ.App., 
168 8.W, 2i2, 

98. Tex.—^Bernard v. Crowell, Civ. 
App., 46 S.W.2d 329. 

64 C.J. p 1116 note 88. 

99. Tex.—Walker v. Rogers, Civ. 
APP., 10 S.W.2d 763. 

64 aj. p 1116 note 89. 

222 


1. Tex.—Patterson A Roberts v. 
Quanah, A. & P. Ry. Co., Civ.App., 
195 S.W. 1163. 

8. Wis.—Cooper v. Pennsylvania Ins. 
Co., 71 N.W. 606, 96 Wis. 362. 

3. Tex.—^Hefiln v. Bums, 8 S.W. 48, 
70 Tex. 347. 

4. Kan.—^Washington Nat. Bank v. 
Woodrum, 62 P. 672, 62 Kan. 867. 

6. Kan.—Washington Nat. Bank v. 
Woodrum, supra. 

6. N.T.—Bergman v. Scottish Union 
A National Ins. Co., 190 N.E. 409, 
264 N.T. 206. 

Olreotloifc of general vardiot bold er. 
ror 

Direction of general verdict for 
defendant in action on fire policy, 
on basis of answers of jury to spe¬ 
cial questions submitted by court on 
reserving Its decision on motion for 
directed verdict made at end of case, 
was held error.—Bergman v. Scot¬ 
tish Union A National Zna. Co^ su¬ 
pra. 
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submit or to refuse to submit to the jury special 
findings or special interrogatories, to be returned or 
answered in connection with a general verdict.? 
It has been held that a special interrogatory may 
be propounded by the court as a part of its gen- 
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eral charge* or that it may be submitted after ^e 
general verdict has been received.® A submission 
of special interrogatories or findings may be made 
by the court of its own motion, without the consent 
or request of either party and even over the 


7. tr.S —Buckley V- Southwestern 
Nat, Bank. C.C.A.Pa.. 88 F.2d 263. 
Anz.—Powell v. Langford, 119 P.2d 
230. 58 Ariz. 281. 

Ark.—Missouri Pac. Transp. Co. v, 
Parker, 140 S.W.2d 897. 200 Ark. 
620, certiorari denied 61 S.Ct. 133, 
Sll U.S. 696, 85 L.Ed. 450—Sinclair 
Keflning: Co. v. Henderson, 122 S.W, 
2d 680, 197 Ark. 319. 

Cal.—House Grain Co. v. Fmerman 
& Sons, 253 P.2d 1034, 116 Cal.App. 
2d 485—Salas v. Whittington, 174 
P.2d 886, 77 Cal.App 2d 90—Lloyd 
V. Klceflsch, 120 P.2d 97, 48 Cal. 
App.2d 408—King v. Schumacher, 
89 r.2d 466, 32 Cal.App.2d 172, cer¬ 
tiorari denied Schumacher v. King, 
60 S.Ct. 123, 308 U.S 593, 84 L Ed. 
496—Jolley V. Clemens, 82 P.2d 61, ! 
28 Cal.App.2d 65—Mayfield v. Fi¬ 
delity & Cas. Co. of New York, 61 
P.2d 83, 16 Cal.App.2d 611—Wal¬ 
ton V. Southern Pac. Co, 48 P 2d 
108, 8 Cal.App 2d 290, certiorari de¬ 
nied Southern Pac. Co. v. Walton, 
56 set. 308. 296 U.S. 647, 80 L.Ed, 
461, rehearing denied 56 S Ct. 380. 
296 U.S. 665, 80 L.Ed. 474—Hughes 
V. Quackenbush, 37 P.2d 99, 1 Cal. 
App.2d 349—Boomer v. Muir, App , 
24 P.2d 570—Alvernaz v. H P Gar¬ 
in Co., 16 P.2d 683. 127 Cal.App. 681. 
Colo.—Brown v. Maier, 38 P 2d 906, 
96 Colo. 1—Denver Tramway Cor¬ 
poration V. Kuttner, 36 l’.2d 852, 9'5 
Colo. 312 

Conn.—Finance Discount Corp. v. 
Hurwitz, 88 A.2d 3'86. 138 Conn 
63G_Sheeler v. City of Waterbury, 
82 A.2d 359, 138 Conn. Ill— Ballou 
V. Jewett City Sav. Bank, 24 A.2d 
260, 128 Conn. 627— Morgan v. Mar- 
chesseault, 169 A. 609, 117 Conn. 
607. 

Fla.— Beckwith v, Bailey, 161 So. 576, 
119 Fla. 316. 

Ill.—Cripe V. Pevely Dairy Co„ 275 
Ill.App. 231, certiorari denied Peve¬ 
ly Dairy Co. v. Gripe, 55 S Ct. 115, 
293 U.S. 698, 79 L.Ed. 691, 

Ind.—Oaktown Telephone Co. v. Mil¬ 
ler. 194 N.E. 741, 101 Ind.App. 108, 
followed in Bruceville Telephone 
Co. V. Miller, 194 N.E. 775, 101 Ind. 
APP. 701. and Freelandville Tele¬ 
phone Co. V. Miller, 194 N.E. 775, 
101 Ind.App. 701. 

Iowa.—Smith v. Pella, 53 N.W. 226, 
86 Iowa 236. 

Kan.—Finke v. Lemle, 2*52 P.2d 869, 
173 Kan. 792. 

Mass.— Hinckley v. Capital Motor 
Transp. Co.. 72 N.E.2d 419, 321 
Mass. 174 --Copithorn v. Boston & 
M. R. R., 17 N.E.2d 713, 801 Mass. 
510—Cozzo V. Atlantic Refining 


Co., 12 N.E.2d 744, 299 Mass. 260— 
Palumbo v. Di Mare, 12 NE.2d 741, 
299 Mass. 212—Stone v. Orth Chev¬ 
rolet Co.. 187 N.E. 910, 284 Mass. 
625—Graves v. Washington Mar. 
Ins. Co., 12 Allen 391. 

Minn.—Roske v. Ilykanylcs, 46 N.W. 
2d 769, 232 Minn. 383--Halos v. 
Nachbar, 265 N.W. 26, 196 Minn. 
387. 

Neb.—Masonic Bldg. Corporation v. 

Carlsen. 258 N.W. 44. 128 Neb. 108. 
N.H.—Putnam v. Bowman, 195 A, 865, 
89 N.H. 200. 

N.M.—Crocker v. Johnston, 9'5 P.2d 
214, 43 N.M. 469—Larsen v. Bliss, 
91 P.2d 811, 817, 43 N.M. 266. 

N.D—Schnoor v. Melnecke, 40 N.W. 
2d 803, 77 N.D 96—International 
Shoe Co. V. Hawkinson, 18 N.W. 
2d 761, 73 ND. 677. 

Old —Coston V. Adams, 224 P.2d 956, 
203 Okl. 605—Sun Oil Co. v. Hoke, 
169 P.2d 763, 197 Okl. 261—Anthony 
V. Colvin. 130 r.2d 819, 191 Okl. 
476, dissenting opinion 145 P.2d 
384—C. B. Anthony Co. v. Stroud, 
114 P.2d 177, 189 Okl. 104—Kirk v. 
Lecman, 22 P.2d 382, 163 Okl. 236. 
Pa.—Hutchison v. Pennsylvania E. 
Co., 105 A.2d 356, 378 Pa. 24—Pel- 
genbaum v. Prudential Ins, Co. of 
America. 19 A.2d 642, 144 Pa.Super. 
412—Diggan v. York-Buffalo Motor 
Express, Com.Pl., 13 Northumb.Leg. 
J. 381. 

Wash—Brown v. Intcrcoastal Fish¬ 
eries. 207 r.2d 1206, 34 Wash 2d 
48 —Salo V. Nelson, 156 P.2d 664, 
22 Wash.2d 525. 

W.Va—Spence v. Browning Motor 
Freight Lines, Inc, 77 S.E.2d 806 
—Daugherty v. Baltimore & O. E. 
Co, 64 SE2d 231, 135 W.Va. 688 
>—Tennessee Gas Transmission Co. 

V. Fox. '58 S.E.2d 684. 134 W.Va. 106 
■—Davis V. Pugh, 67 S.B.2d 9, 133 

W. Va. 569. 

Wis.—Singer Mfg. Co. v. Sammons, 
6 N.W. 788, 49 Wis. 316. 

■^y .0 —Northwest States Utilities Co. 
V. Brouilette, 65 P.2d 223, 61 Wyo. 
132, rehearing denied 69 P.2d 623, 
51 Wyo 132. 

64 C.J. P 1116 note 96. 

GonsoUdated cases 

—^Wright v. Baker, 79 A.2d 169, 
197 Md. 316. 

Refusal to submit special Interroga- 
torles held uot abuse of discretion 

Cal.—House Gram Co. v. Finerman 
& Sons, 253 P.2d 1034. 116 Cal.App. 

, 2d 485—Salas v. Whittington, 174 
P.2d 886, 77 CeJ.App.2d 90—Lloyd 
, V. Kleeflsch, 120 P.2d 97, 48 Cal. 

App.2d 408—King v. Schumacher, 
1 89 P.2d 466, 32 Cal.App.2d 172, cer- 
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tiorari denied Schumacher v. King, 
60 S.Ct. 123, 308 U.S. 693, 84 L.Ed. 
496 —Jolley v. Clemens, >82 P.2d 51, 
28 Cal.App.2d 66—Mayfield v. Fidel¬ 
ity & Cas. Co. of New York, 61 P. 
2d 83, 16 Cal.App.2d 611. 

Colo.-—Brown v. Maier, 88 P,2d 90'5, 
96 Colo. 1. 

[Ill.—Gripe v. Pevely Dairy Co., 275 
[ Ill.App. 231. certiorari denied Peve¬ 
ly Dairy Co. v. Cripe, 55 S.Ct. 116, 

I 293 U.S. 698, 79 L.Ed. 691. 

Minn.—^Halos v. Nachbar, 265 N.W. 
26, 196 Minn. 387. 

Neb.—Masonic Bldg. Corporation v. 

Carlsen, 268 N.W. 44, 128 Neb. 108. 
N.H.—Putnam v. Bowman, 195 A. 
865, 89 N.H. 200. 

Okl.—Sun Oil Co. v. Hoke. 169 P. 
2d 753, 197 Okl. 261—Kirk v. Lee- 
man, 22 P.2d 382, 163 Okl, 236. 
W.Va-—Spence v. Browning Motor 
Freight Lines, Inc., 77 S.B.2d 806. 
nseful purpose 

Special findings can serve a use¬ 
ful purpose when the circumstances 
of case require such findings.—Ful¬ 
lerton V. Motor Exp., Inc., 100 A.2d 
73, 375 Pa. 173. 

Special flndiugs have their use 

where case Involves number of dif¬ 
ferent parties standing in different 
relationships to matter in issue or 
where conflict on material issue of 
fact is absolute,—Brown v. Ambridge 
Yellow Cab Co., 97 A.2d 377, 374 Pa. 
208. 

lu action to recover money only. 

court is not authorized to require 
Jury to make special findings.—Sher¬ 
man V. Leicht, 264 N.Y.S. 492, 238 
App.Dlv. 271, 

Where Jury find general verdict, 

court may Instruct it to find also 
specially on que.stions of fact stated 
in writing.—Sherman v. Leicht, su¬ 
pra. 

8 . Ohio.—Varner v. Eppley, 182 N.E. 
496, 126 Ohio St. 626. 

9 . Kan.—Grand Lodge K. P. of Kan¬ 
sas V. Central States Fire Ins. Co., 
16 P.2d 466, 136 Kan. 342. 

10. Mich.—Vukich v. City of Detroit, 
Dept, of St. Rys., 28 N.W.2d 894, 
318 Mich. 515. 

64 C.J. p 1117 note 99. 

In order to avoid error resulting 
from misunderstanding by the Jury 
of the instructions or from erroneous 
application of the law by the Jury, 
the trial court may submit inter¬ 
rogatories to the jury to discover 
what facts the Jury found from the 
evidence, so that the court may ap¬ 
ply the law to the facts so found.— 
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objection of either or both parties or where 
special interrogatories have been requested by the 
parties the court may submit additional interroga¬ 
tories of its own motion.i2 
As to direction of verdict. Special interrogatories 
may be submitted in connection with the direction 
of a verdict,13 and, if the evidence is conflicting, 
even though both parties move for a directed ver¬ 
dict,!* and where the answers of the jury to spe¬ 
cial questions establish all the essentials of plaintiff’s 
cause of action a general verdict may be directed 
for him.i3 A verdict may not be directed on the 
basis of the jurys* answers to special questions un¬ 
less such answers dispose of all issues material to 
the case.i3 

(2) Propriety or Duty of Submission 

In the absence of « statute to the contrary, the court 
may exercise its discretion with respect to submitting 
OP refusing to submit speclai findings or Interrogatories 
requested by either party; but under some statutes it Is 
the duty of the court, on request, to require special find* 
Inge or to submit properly framed special Interrogatories 
on the issues. 


In the absence of a statute to the contrary, the 
court may exercise its discretion with respect to 
submitting or refusing to submit special findings or 
interrogatories requested by either party.n In 
particular instances questions should be submitted 
to the jury in the form of a special interrogatory 
or special finding.!* ^ refusal to submit particular 
interrogatories does not constitute error where they 
are, in substance, embraced within other interroga¬ 
tories submitted,13 or are likely to confuse and 
mislead the jurors,20 or do not relate to ultimate 
facts, as discussed infra § 532, or which concern 
only simple questions of fact necessarily involved 
in the general verdict,2! or where the issues are 
few22 and uncomplicated,23 and it is apparent that 
special findings will not aid the jury in arriving at 
a correct conclusion.2* 

Similarly, the court cannot submit to the jury a 
question wholly within the province of the court25 
or by interrogatories take the opinion of the 
jury on matters of law.26 While it has been held 
that no litigant may demand submission of special 


Tucker Freight Llnee v. Gross. S3 
N.E.2d 363. 109 Ind.App. 464. 

II. Conn.—^Freedman v. New Tork, 
etc., R. Co., 71 A. 901. 81 Conn. 601, 
16 Ann.Cas. 464. , 

64 C.J. P 1118 note 1. 

18. 111.—^Norton v. Volake, -41 N.B. 
108'5, 168 111. 402, 49 Am.S.R. 167. 

13. Maas.—-Hurnonen v. Nlcksa, 117 
N.E. 326, 228 Mass. 346. 

14. Mont.—.Hollingsworth v. Ruck- 
man, 232 P. 180, 72 Mont. 147. 

IB. Mass.—Stryker v. Stone, 116 N. 
B. 661, 227 Mass. 263. 

16. Mass.—^opithorn v. Boston & 
M. R. R.. 17 N.E.2d 713, 301 Maas. 
610—Palumbo v. D1 Mare, 12 N.E. 
2d 741, 299 Maas. 212—Stone v. ’ 
Orth Chevrolet Co.. 187 N.E. 910, 
284 Mass. 626. 

Direction of verdict held proper 
Mass.—Stone v. Orth Chevrolet Co., 
supra. 

17. Idaho.—Tearsley v. City of Po¬ 
catello, 210 P.2d 795, 69 Idaho '500. 

Mo.—Crollard v. Northern Life Ins. 
Co.. 200 S.W.2d 875, 240 Mo.App. 
856. 

N.M.—Corpus Jnrla cited In Larsen 
V. Bliss, 91 P.2d 811. 817, 43 N.M. 
266. 

64 C.J. p 1118 note 6. 

Prejudicial effect of error in submis¬ 
sion or refusal to submit special 
interrogatories see Appeal and Er¬ 
ror 8 1762. 

Stntntc held not to chanr* rule 
Statute providing for Bubmisalon 
of special Interrogatories to Jury, al¬ 
though aceming to be mandatory in 


[form of expression, has not changed 
general rule giving trial court dis¬ 
cretionary power In submission of 
special interrogatories.—^Larsen v. 
Bliss. 91 P.2d 811, 43 N.M. 266. 
Practice 

(1) Practice of submitting aueatlon 
to Jury Is of long standing and does 
not depend on statute.—^Burgess v. 
Giovannucci, 49 N.E.2d 907, 314 Masa 
262. 

(2) Practice in at least one Juris¬ 
diction is to ask for general verdict 
based on all defenses made, after | 
instructing Jury as to nature of de¬ 
fenses and their applicability, and not i 
to submit special issues in form of 
interrogatories.—<?lemmer’s Adm’r v. 
Jefferson Standard Life Ins. Co.. D.C. | 
Va., 9 F.Supp. 116, reversed on other 
grounds. C.C.Au, Jefferson Standard 
Life Ins. Co. v. Clemmer, 79 F.2d 
724, 103 A.L.R. 171. 

18. Vse of iaterrogatories held prop¬ 
er 

Conn.—^Brunette v. Royal Exchange 
Assur. Co., 13 A.2d 138, 126 Conn. 
669. 

N.D,—Schnoor ▼. Meinecke, 40 N.W. 
2d 803, 77 N.D. 96. 

Okl.—^American Nat. Bank of Wetum- 
ka V. Hightower, 87 P.2d 311, 184 
Okl. 294—Edwards v. Rutland Sav. 
Bank, 76 P.2d 1162, 181 Okl. 643. 

Pa.—Schmidt v. Campbell, 7 A.2d 
664, 136 Pa.Super. 690. 

OoBuncadablc procedure 
Submitting questions to Jury for 
special findings is commendable pro¬ 
cedure where tort-feasor denies that 
accident caused death.—Goodall v. 
Hess, 172 A. 693, 816 Pa. 289, 
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[19. Kan.—Missouri Pac. R. Co. ▼. 

I Reynolds, 1 P. 160, 31 Kan. 132. 

30. Cal.—^Ellet v. Los Altos Country 
Club Properties, 264 P. 270, 88 
CaLApp. 740. 

64 C.J. p 1118 note 10. 

81. Ark.—^Altman-Rodgers Co. v. 
Rogers, 48 S.W.2d 239, 186 Ark. 
661. 

64 C.J. p 1118 note 12. 

88. W.Va.—Spence v. Browning Mo¬ 
tor Freight Lines, Inc., 77 S.E.2d 
806—Daugherty v. Baltimore & 
O. R. Co.. 64 S.B.2d 231, 136 W.Va. 
688—Tennessee Gas Transmission 
Co. V. Fox, 68 S.B.2d '684, 134 W. 
Va. 106—Davis v. Pugh. 67 S.E.2d 
9, 133 W.Va 669—Bartlett v. 

Mitchell, 168 S.E. 662, 113 W.Va 
465. 

83. W.Va.—Spence v. Browning Mo¬ 
tor Freight Lines, Inc., 77 S.E.2d 
806—Daugherty v. Baltimore & O. 
R. Co., 64 S.E.2d 231, 136 W.Va 688 
—Tennessee Gas Transmission Co. 
V. Fox, 53 S.E.2d 684. 134 W.Va 
106—^Davis V. Pugh. 67 S.E.2d 9, 
133 W.Va 569—Bartlett v. Mitch¬ 
ell. 168 S.E. 662, 118 W.Va 46'5. 

64 C.J. p 1118 note 13. 

84. W.Va—Spence v. Browning Mo¬ 
tor Freight Lines, Inc., 77 S.E.2d 
806—^Tennessee Gas Transmission 
Co. v. Fox, 58 S.E.2d 684, 134 W.Va 
106—Lovett V. Llsagor, 180 S.E. 
126, 100 W.Va 164. 

sn. Ind.—Erie Crawford Oil Co. v. 
Meeks, 81 N.E. 618. 40 Ind.App. 156. 

88. Ind.—Eric Crawford Oil Co. v. 
Meekg, supra. 
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interrogatories as a matter of right,there is 
authority to the effect that it is not a mere matter 
of discretion, but is the duty of the court to sub¬ 
mit special interrogatories which are necessary to 
protect the requesting party from the implications 
of a general verdict,28 as where reliance is placed 
on separate and distinct grounds of action or de¬ 
fense's or where the interrogatories requested are 
controlling questions in the case. 30 it has been 
said that in a case involving a claim to equitable 
relief the better practice is to submit appropriate 
issues to the jury and to grant proper relief on their 
findings.3i 

A statutory provision that the court, on request 
of either party, shall instruct the jury, if they ren¬ 
der a general verdict, to find specially on particular 
questions of fact, when they are proper and perti¬ 
nent to the issues, is regarded as mandatory,32 
provided the questions require answers establishing 
probative facts from which an ultimate material 
fact may be inferred as a matter of law,33 and 
under similar statutory provisions it is the duty of 
the court, on such a request, to require special 
findings or to submit properly framed special 
interrogatories on such issues,34 although a refusal 
to do so is not error where, in view of the charge 
and the evidence, the jury fully understand and 
pass on the question.35 
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In order to justify the practice whereby a trial 
court preliminarily submits certain questions of 
fact to the jury and, after receiving their answers, 
directs a general verdict on facts found, the par¬ 
ties should formally agree to that method of sub¬ 
mission, and a general verdict should be rendered 
in addition to answers to questions submitted.3* 
Where the trial court submits special questions of 
fact to the jury and, instead of directing a verdict 
based on the jury s’ special findings, by agreement 
of parties makes its own findings based on an¬ 
swers of the jury and subsequently enters judg¬ 
ment on those findings, such procedure, while not 
recommended, is sufficiently near to sanctioned prac¬ 
tice to warrant sustaining judgments.37 

§ 530. Rights of Parties aa to Submission of 
Different Theories 

In submitting a cate on special issues, each party It 
entitled to have his theory of the case, and the facts 
constituting the cause of action, on the one hand, and 
matters pleaded in defense, on the other, affirmatively 
submitted for the determination of the Jury. 

In submitting a case on special issues, each party 
is entitled to have his theory of the case, and the 
facts constituting the cause of action, on the one 
hand, and matters pleaded in defense, on the other, 
affirmatively submitted for the determination of 
the jury ;38 and it has been held that, where plaintiff 


87 . Ariz.—Powell v. Langford, 119 P, 
26. 230. 68 Ariz. 281. 

28. Conn.—Sheeler v. City of Water- 
bury, 82 A.2d 359. 138 Conn. Ill— 
Pentino v. Gallo, 140 A. 105, 107 
Conn. 242. 

89. Conn.—Sheeler v. City of Water- 
bury, 82 A.2d 359, 138 Conn. Ill- 
Decker V. Roberts, 3 A.2d 865, 125 
Conn. 1'50. 

64 C.J. p 1119 note 18. 

X*referable method 

Where a complaint Is divided into 
counts and a general verdict is re¬ 
turned, it will be presumed, if the 
charge and all rulings are correct on 
any count, that damages were as¬ 
sessed as to that count, and verdict 
will be sustained and therefore pref¬ 
erable method for defendant to follow 
as a protection against such an impli¬ 
cation is to request trial court to ob¬ 
tain a separate verdict on each count, 
although use of interrogatories is ap¬ 
proved.—Sheeler v. City of Water- 
bury, 82 A,2d 869, 138 Conn. 111. 

8a Pa.—^Abraham Fur Co. v. Cam¬ 
eron, 146 A. 678, 296 Pa. 408. 

31. Conn.—Gest v. Gest, 167 A. 909, 
117 Conn. 289. 

38. Ohio.—Chevalier v. Lakewood 
Housing Co., App., 83 N.£1.2d 667 

89 C. J.S.—16 


—Humphreys v. Madden, App., 68 
N.E.2d 662. 

64 C.J. p 1119 note 20. 

33. Ohio.—Mellon v. Weber, 162 N. 
E. 753, 116 Ohio St. 91—Chevalier 
V. Lakewood Housing Co., App., 83 
N.E.2d 667. 

34. Ind.—Tate v. West, 94 N.E.2d 
371, 120 Ind.App. 619—McKinnon 
V. Parrill, 38 N.E.2d 1008, 111 Ind. 
App. 343. 

Iowa.—'Porter v. Decker, 270 N.W. 
897, 222 Iowa 1109. 

Kan.—Finke v. Lemle, 252 P.2d 869, 
173 Kan. 792—Waterbury v. Rlss 
& Co., 219 P.2d 673, 169 Kan. 271, 
Mich.—Hoekzema v. Van Haften, 31 
N.W.2d S41, 320 Mich. 683. 

Ohio.—Chevalier v. Lakewood Hous¬ 
ing Co., App.. 83 N.E.2d 667—Hum¬ 
phreys V. Madden, App., 68 N.E.2d 
562. 

64 C.J. p 1119 note 22, 

Where aaewexs to interrogatories 
might be inoonsisteat 
If interrogatories are presented 
which a party has a right to have 
I submitted and the answers to which 
I might be inconsistent with the gen¬ 
eral verdict, the court must submit 
them to the Jury for answer in the 
event a general verdict is returned. 
—Smith V. Cushman Motor Delivery 
,Co.. 6 N.E.2d 694, 64 Ohio App. 99. 
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35. U.S.—Blakely v. Greene, C.C.A. 
W.Va,, 24 F.2d 676. 

36. Pa.—Pulforth v. Prudential Ins. 
Co. of America, 24 A.2d 749, 147 Pa. 
Super. 516. 

37. Pa.—Pulforth v. Prudential Ins. 
Co. of America, supra. 

38 . Tex.—Blanton v. E. & L. Trans¬ 
port Co., 207 S.W.2d 368, 146 Tex. 
877—Schuhmacher Co. v. Holcomb, 
177 S.W.2d 961, 142 Tex. 332—Wal- 
green-Texas Co. v. Shivers. 164 S. 
W.2d 62.5, 137 Tex. 493—Montgom¬ 
ery V. Gay, Clv.App., 212 S.W.2d 
941—City of Winters v. Bethune. 
Clv.App., Ill S.W.2d 797, error dis¬ 
missed—Snyder v. Magnolia Petro¬ 
leum Co., Clv.App., 107 S.W.2d 608, 
error dismissed—Maryland Casual¬ 
ty Co. V. McGill, Clv.App., 69 S-W. 
2d 158. 

64 C.J. p 1119 note 26. 

|XssneB submitted unooadltloiially 
In case submitted to jury for spe- 
|cial verdict on special Issues, each 
party has right to have issues, on 
matters which such party has duty 
I of establishing In order to maintain 
bis action or defense, submitted af- 
[ nrmatively and unconditionally.— 
Snyder v. Magnolia Petroleum Co., 
|Tex.Clv.App., 107 S.W.2d 603, error 
I dismissed. 
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§ 530 TRIAL 

makes a fonnal rec^uest for submission of the case 
on special issuesi it is imperative on the court to 
submit all issues made by the pleadings and evi¬ 
dence,** and that, where the material issue of one 
litigant is presented in one form, his adversary is 
entitled to have the same issue presented con¬ 
versely.^® Defendant, for example, is entitled to 
have each independent defense which has been 
pleaded and is supported by the evidence affirma¬ 
tively submitted but he is not entitled to the 
submission of any affirmative defense which he does 
not plead.** 

Defendant has the right to demand the direct 


submission of his defense as raised by the evidence 
according to the state thereof before, and not after, 
it is interpreted by the jury,** The question of the 
right of a defendant to have an affirmative defense 
submitted must not be determined from the view¬ 
point of conditions as they appear after the verdict 
is returned, but from the viewpoint of what the 
jury might have found if the issue had been sub¬ 
mitted to them.** A fortiori, the conditions exist¬ 
ing when the charge was given and not after the 
verdict determine whether there was error in re¬ 
fusing to submit a requested special issue to the 
jury.*® Where the jury are asked to find a par- 


Om«b autnaltted osi gtaeral oharg'aa 

The rule that defendant is enti¬ 
tled to an aUlrmative presentation of 
his defenses applies both in cases 
submitted on general charges and in 
coses submitted on special issues.— 
Dallas Ry. & Terminal Co. v. Ector, 
116 S.W.2d 683, 131 Tex. 605. 
XadspsaAe&t dsfsnss 

Defendant may Invoke rule requir¬ 
ing submission of special issues on 
all ultimate Issues only where he 
pleads facts which, if true, would 
constitute an independent defense, 
not where only effect of the issue 
sought to be submitted is to negative 
an issue submitted in the main 
charge.—Cross v. White, Clv.App., 112 
S.W.2d 602, affirmed 182 S.W,2d 680, 
134 Tox. 91. 

Zaooaslstsat theories 
Plaintiff may have submitted to 
the Jury Inconsistent theories or 
grounds of recovery.—International- 
Great Northern R. Co. v. Acker, Tex. 
Clv.App., 128 S.W.2d 606. error dis¬ 
missed, Judgment correct. 

3>efenda&t'B right held not preserved 
Defendant's right to affirmative 
submission of each group of facts 
pleaded and relied on os defense is 
not preserved by submitting plain¬ 
tiff’s issues and giving general charge 
directing how to answer such issues 
In event jury entertains certain views 
with respect to defenses.—Maryland 
Casualty Co. v. McOHl, Tex,Clv.App., 
69 S.W.2d 168. 

39. Tex.—Commonwealth Casualty 
Co. V. Holyfleld, Civ.App., 264 S.W. 
157. 

40. Tox.—United Employers Casual¬ 
ty Co. v. Hudson, Civ.App., 162 S. 
W.2d 451. 

64 CJ. p 1120 note 27. 

41. Tex.—Solgaard v. Texas & N. O. 
R. Co., 229 S.W.2d 777, 149 Tex. 
181—Dixie Motor Coach Corpora¬ 
tion V. Galvan, 86 S.W.2d 633, 126 
Tex. 109—Langham v. Talbott, Civ. 
App., 211 S.W.2d 987, refused no re¬ 
versible error—Rosenthal v. City of 
Dallas. Clv.App., 211 S.W.2d 279, 
refused no reversible error—^Dallas 


Railway & Terminal Co. v. Stewart, | 
Civ.App.. 128 S.W.2d 443—City of 
Winters v. Bethune, Clv.App., Ill 
S.W.2d 797, error dismissed—San 
Jacinto Trust Co. v. Goodwin, Civ. 
App., 88 S.W. 2d 626. 

64 C.J. p 1120 note 28. 

Jury’s Undlngs on other Issuss 

(1) A defendant is entitled to an 
affirmative submission of any fact 
pleaded by him and supported by ma¬ 
terial evidence, which, if found true, 
would exculpate him from liability, 
and he may not be deprived of this 
right through an adverse finding on 
some other issue, the answer to 
which Would render him liable.—^Kuy¬ 
kendall V. Doose. Tex Civ.App., 260 
S.W.2d 436, error refused no reversi¬ 
ble error. 

(2) In order to accord fair trial, 
each party’s theories, raised by evi¬ 
dence, must be directly submitted to 
jury, and such right cannot be lost 
or defeated by jurya’ findings on oth¬ 
er issues, which indirectly negative 
favorable finding on issue not sub¬ 
mitted, but raised by evidence.— 
Montgomery v. Gay, Tcx.Clv.App., 212 
S.W.2d 941—GlfCord-Hill & Co. v. 
Jones, Tex.Clv.App., 99 S.W.2d 656. 

(3) Defendant has right to have 
affirmative defensive issues submit¬ 
ted to, and passed on by. Jury, even 
though jurys’ answers thereto may 
conflict with their answers to other 
issues.—Montgomery v. Gay, Tex.Civ. 
App., 212 S.W.2d 941. 

42. Tex.—City of Winters v. Beth¬ 
une, Civ.App., Ill S.W.2d 797, er¬ 
ror dl.smlssed. 

64 C.J. P 1120 note 29. 
aenexsl denial 

(1) Under certain procedural rules 
in. Texas, under a general denial a 
defendant is not entitled to submis¬ 
sion of affirmative issues on incon¬ 
sistent theories if they are raised 
only by general denial and not by 
affirmative pleadings on his part.— 
Texas Emp. Ins. Ass’n v. Tate, Tex. 
Civ.App., 214 S.w.2d 877—Kerrville 
Bus Co., Inc. V. Williams, Tex.Clv. 
App., 206 S.W.2d 262—^Associated Em¬ 
ployers liloyds V. Aiken, Tez.Civ. 
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App., 201 S.W.2d 856—Columbia Cas¬ 
ualty Co. V. Combs, Tex Civ.App., 188 
S.W.2d 1015—Traders & General Ins. 
Co. V. Wilder, Tex.Civ.App., 186 S.W. 
2d 1011—Hamlll & Smith v. Parr, 
Tox.Civ.App., 173 S.W.2d 725. 

(2) Under rule providing that a 
party shall not be entitled to on of- 
|flrmativc submission of any issue in 
his behalf where such is.suc was rals- 
|ed only by a general denial and not 
by an affirmative written plea on his 
part, Issues relating to defenses by 
way of rebuttal or by way of avoid- 
lance are regarded as affirmative is- 
[suos—Salley v. Black, Sivalls & Bry¬ 
son, TeX.Civ.App., 225 S.W.2d 426, 
error dismissed. 

I (3) In earlier cases it was said 
that defendant’s right to affirmative 
I submission of proper Issues was not 
limited to those defensive issues 
I which were affirmatively pleaded and 
that a defendant's general denial was 
sufficient to require the submission 
of any defensive issue raised by the 
I evidence,—McClung Const. Co. v. 
Muncy, Tex.Clv.App., 65 S.W,2d 786, 
[error dismissed—Galveston, H. & 8. 
A. Ry. Co. V. Wilson, Tex.Civ.App., 
214 S.W. 773. 

43. Tex.—Gulf, C. & S, F. Ry. Co. v. 
Irlck, Clv.App., 116 S.W.2d 1099, 
error dismissed. 

44. Tex.—^Dixle Motor Coach Cor¬ 
poration V. Galvan, 86 S.W.2d 633, 
126 Tex. 109—Dallas Hallway & 
Terminal Co, v. Stewart, Civ.App., 
128 S.W.2d 443. 

45. Tex,—Schuhmacher Co. v, Hol¬ 
comb, 177 S.W.2d 961, 142 Tex. 382 
—Sunset Motor Lines v. Blasln- 
game, Civ.App., 245 S.W.2d 288, 
error dismissed—Jefferson County 
Drainage Dist. No. 7 v. Hebert, Civ. 
App., 244 S.W.2d 536. error refused 
no reversible error—Southwestern 
Greyhound Lines v. Dickson. Civ. 
App., 219 S.W.2d 692. 

Bight to a dofsnsivs issns is de¬ 
terminable on the basis of evidence 
prior to the verdict.—Sam v. Sullivan, 
Tex,Civ.App., 189 S.W.2d 69, refused 
for want of merit 
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ticular fact vrithout being informed as to its 
relevancy to the claim of either party, their con¬ 
flicting claims need not be aflSrmatively submitted 
to the jury.^® 

§ 531. Questions or Issues to Be Submitted 

a. In general 

b. Application of rules 

a. In General 

As a general rule, the special Issues should submit 
to the Jury all the controverted material issues or ques¬ 
tions of fact, and those only, that are properly raised 
by the pleading and supported by the evidence. Special 
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Interrogatories art proper and ahoMld be eubmlttod to the 
Jury when, and only when, they relate to material Issues 
of fact as made by the pleadings and art supported by 
the evidence. 

Generally speaking, where the case is one which 
is tried on special issues or special verdicts, the 
issues to be submitted are the special issues that 
are ordinarily submitted in a cause of that na¬ 
ture,unless the parties specially agree on other 
issues.^8 As a general rule, sometimes embodied 
in statute, the special issues should submit to the 
jury all the controverted material issues or ques¬ 
tions of fact that are properly raised by the plead¬ 
ing and supported by the evidence,and it is es- 


46. Tex.—^Hoover v. Hamilton, Civ. 
APP., 14 S.W.2d 935. 

64 C.J, p 1120 note 30. 

47. Tex.—Eversole v. Tholmer, Civ. 
APP., 256 S.w.2d 927—Zurich Gen¬ 
eral Accident & Liability Inn. Co 
V. Johnson, 202 S.W.2d 258, alTirm- 
ed 205 S.W.2d 353. 146 Tex, 232. 

64 C.J- p 1120 note 32. 

■'Bpaelfll iMue” 

In connection with jury trials, the 
term "special issue" has been held 
to mean separate and distinct ques¬ 
tions of fact germane and material 
to the cause of action, or causes of 
action, on which the plainti/f relies 
for recovery and the defendant as 
a defense.—Ormsby v. Batclifte, 1 S. 
W.2d 1084, 117 Tex, 242. 

48. N.C.—Westfeldt v. Adams, 74 
S.E. 1041, 159 N.C. 409. 

49. Iowa.—Olinger v. Tiefenthaler, 
286 N.W. 137, 226 Iowa 847. 

Mich.—PaJalich v. Ford Motor Co., 

266 N.W. 219, 267 Mlch. 418. 

N.C.—^Wheeler v. Wheeler, 80 S.E. 2d 

765. 239 N.C. 646—^Dillard V. Brown, 
64 S.E.2d 843, 233 N.C. 651—Turn- 
age V. McLawhon, 61 S.E.2d 336, 
232 N.C. 615—Crouse v. Vernon, 69 
S.B.2d 18'6, 232 N.C. 24—Grlffln v. 
United Services Life Ins. Co., 36 
S.E.2d 226, 226 N.C. 684—Garland 
V. Allison, 19 SB.2d 245, 221 N.C, 
120 . 

Tenn.—Louisville & N. R. Co. v. 
Prakes, 11 Tenn.APP. 693—Life & 
Casualty Ins. Co. v. Robertson, 6 
Tenn.App. 43. 

Tex.—Texas General Indemnity Co. 
V. Scott, 253 S.W.2d 651—Edwards 
V. Gifford, 155 S.W.2d 786, 137 Tex. 
669 —New Nueces Hotel Co, v. Sor¬ 
enson, 76 S.W.2d 488, 124 Tex. 176— 
El Paso Electric Co. v. Hedrick. 
Com.App.. 60 S.W.2d 761—Martin 
V. Texas & N. O. R. Co., CW.App.. 

267 S.W.2d 681, error refused no 
reversible error—^Dallas Ry. & Ter¬ 
minal Co. V. Straughan, Clv.App.. 
264 S.W.2d 882—Western Wood 
Products Co. V. Box, Clv.App., 248 
S.W.2d 974—Hubbell v. Donaldson. 
C1V.APP., 243 S.W.2d 867—Schoen¬ 
berg v. Forrest, Clv.App., 228 S.W. j 


2d 656, refused no reversible error 
—Texas Emp. Ins. Ass’n v. I^ocke, 
Clv.App., 224 S.W.2d 766, refused 
no reversible error—^Texas & N. O. 

R. Co. V. Solgaard. Clv.App., 223 

S. W.2d 665, reversed on other 
grounds 229 S.W.2d 777, 149 Tex. 
181— Gulf. C. & S. P. By. Co. v. 
Jones, Clv.App., 221 SW.2d 1010, 
error refused no reversible error— 
Southwestern Greyhound Lines v. 
Dickson. Civ.App.. 219 S.W.2d 692 
—Kiel V. Mahan. Clv.App., 214 S.W. 
2d 866, refused no reversible error 
—Manzer v. Barnes, Clv.App., 213 
S.W.2d 464. motion granted 216 S. 
W.2d 1015—Fort Worth & D. C. Ry. 
Co. v. Capohart, Civ.App., 210 S.W. 
2d 839, refused no reversible error 
—City of Dallas v. Mllum, Civ. 
App, 200 S.W.2d 833, refused no 
reversible error—^Lewis v. Texas & 
N. O. R. Co., C1V.APP., 199 S.W.2d 
186, error refused no reversible er¬ 
ror—Gillette Motor Transp. Co. v. 
Whitfield, Civ.App., 197 S.W.2d 157, 
affirmed 200 S.W.2d 624, 146 Tex. 
671—Texas Emp. Ins. Ass’n v. 
Wright, C 1 V.APP., 196 S.W.2d 837, 
error refused no reversible error 
—Merrlman v. Lary, Civ.App., 196 
S.W.2d 662—Safety Casualty Co. v. 
Teets, Civ.App., 196 S.W.2d 769, 
error refused no reversible error— 
Gulf, C. & S. P. Ry. Co. V. Bouchil- 
lon, Civ.App., 186 S.W.2d 1006, re¬ 
fused for want of merit—City of 
Fort Worth v. Lee, Civ.App., 182 
S.W.2d 831, affirmed 186 S.W.2d 
964, 143 Tex. 561, 159 A.L.R. 126 
—Maryland Casualty Co. v. Da¬ 
vis, Civ,App., 181 S.W.2d 107— 
Weldon v. Quaite, Civ.App., 176 
S.W.2d 969—^Renchie v. John Han¬ 
cock Mut. Life Ins. Co., Civ.App., 
174 S.W.2d 87—Texas & N. O. R. 
Co. V. Wood, Clv.App., 166 S.W.2d 
141—'Texas Life Ins. Co. v. Gold¬ 
berg, Clv.App., 166 S.W.2d 790, 
167 S.W.2d 270—Richards v. Frlck- 
Beld Supply Corp., Clv.App,, 160 
S.W. 2d 282, error refused—^Day v. 
Grayson County State Bank, Civ. 
App., 163 S.W.2d 699-^lttman v. 
Stephens. Clv.App., 168 S.W.2d 314, 
error refused—^Ross v. Cook, Civ. 
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App., 161 S.W.2d 864, error re¬ 
fused—^Felton V. Davenport, Civ, 
App., 143 S.W.2d 988, error dis¬ 
missed, Judgment correct—South¬ 
ern Underwriters v. Blair, Clv.App., 
144 s.W.2d 641—Federal Underwrit¬ 
ers Exchange v. Hightower. Civ. 
App,, 142 S.W.2d 963, error dis¬ 
missed, judgment correct—^Barnes 
V. Outhals, Clv.App., 137 S.W.2d 
883—Duncan Coffee Co. v. Chiles, 
Civ.App., 136 S.W.2d 929—Federal 
Underwriters Exchange v. Blck- 
ham. Civ.App., 136 S.W.2d 880, af¬ 
firmed 167 S.W.2d 366. 188 Tex. 
128—Texas Employers Ins. ASS’n 

V. Watkins, Clv.App., 136 S.W.2d 
296—^Port Worth & Denver City 
Ry. Co. V. Bozeman, Clv.App., 136 
S.W.2d 275, error dismissed, judg¬ 
ment correct—Texas Employers 
Ins. Ass’n v. Ebers, Clv.App., 184 
S.W.2d 797, error dismissed Judg¬ 
ment correct—Workmen’s Loan & 
Finance Co. v. Dunn, Clv.App., 
134 S.W.2d 870—Dallas Railway & 
Terminal Co. v. Stewart, Clv.App.. 
128 S.W.2d 443—Humble Oil & Re- 
fining Co. v. Owings, Civ.App,, 123 
S.W. 2d 67—Owl Taxi Service v. 
Saludis, C1V.APP., 122 S.W.2d 226, 
error dismissed—^Larson v, Whit¬ 
ten, Clv.App., Ill S.W.2d 73d, er¬ 
ror dismissed—Hanover Fire Ins. 
Co. V. Slaughter, Civ.App., Ill S. 

W. 2d 362—^Forrest v, Faust, Civ. 
App., 110 S.W.2d 147, error dis¬ 
missed—McClelland v. Mounger, 
Clv.App., 107 S.W.2d 901, error dis¬ 
missed by agreement—^Texas Em¬ 
ployers Ins. Ass’n V. Arnold, Civ. 
App., 106 S.W.2d 686—Byerley v. 
Bauer, Civ.App., 99 S.W.2d 641, 
error dismissed—Tarver v. Val- 
lance, Civ.App., 97 S.W.2d 748— 
Traders & General Ins. Co. v. Blan- 
cett, Clv.App., 96 S.W.2d 420, error 
dismissed—^Allen v. Denk, Civ.App., 
87 S.W.2d 803—Williams v, Rodock- 
er, Civ.App., 84 S.W.2d '6'66—Mary¬ 
land Casualty Co. v. Bryant, Civ. 
App., '84 S.W.2d 492, error dla- 
missed—^Hampton Co. v, Joyce, Civ. 
App.. 80 S.W.2d 1066—Singer Iron 
& Steel Co, V. Republic Iron & Me¬ 
tal Co., Civ.App.. 80 S.W.2d 1037 
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sential to this rule that there be sufRcient evidence 
to sustain the pleading which raises the issue.^^ 
A failure or refusal to submit such an issue, if 
prejudicial to one of the parties, constitutes er¬ 
ror.®^ In determining whether an issue is sup¬ 
ported by the pleadings the court must consider al¬ 
legations in the pleadings of both parties,®2 and may 
supply omissions in the pleadings of one party by 
allegations in the pleadings of the other.®* Where 
a case is submitted on special issues, any group of 
facts, sufficient to establish the cause of action or 
defense, based on proper pleadings and evidence 
should be submitted,®* where a finding on the 
grouped facts would be determinative of the ulti¬ 
mate issue to which they relate, and would control 
the judgment to be entered as to that issue;®® but 
this rule does not permit the framing of an issue 
requiring an answer to mere evidentiary facts tend¬ 
ing to prove or disprove the ultimate issue to 
which they relate.®® 
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The determination of what Issues shall be sub¬ 
mitted is left largely to the discretion of the trial 
court.®^ The special issues submitted should be 
such as will afford a fair opportunity to each par¬ 
ty to develop his case,®* make easy the elucidation 
of the facts to the jury,®* and dispose of the mat¬ 
ters in controversy without leaving anything to con¬ 
jecture,®o and to which the answers will be suffi¬ 
cient to support a judgment.®^ The court need not 
permit or require the jury to answer all the issues 
submitted.®* It has been held that the court can¬ 
not submit a part of the facts to the jury, and, 
itself, determine the remainder without a waiver 
by the parties of a verdict by the jury;®* it can¬ 
not ignore vital issues and then find such issues 
against the party pleading them.®* 

Special interrogatories are proper and should 
be submitted to the jury on request when, and 
only when, they relate to material issues of fact 
as made by the pleadings and supported by the 


—Patterson v. Gulf, C. & S. F. Ry. 
Co., Clv.App., 77 S.w.2d 1073, er¬ 
ror dismlased—^Melnen v. Muesse, 
Clv.App., 72 S.W.2d 931—Karr v. 
Cockerham. Clv.App., 71 S.W.2d 
906, error dismissed—^Ferguson 
Seed Farms ▼. Fort Worth & D., 
S. P. Ry. Co., Clv.App., 69 S.W.2d 
228—Dodds & Wedegartner v. Reed. 
Clv.App., 69 S.W.2d 165, error dls- 
mlssedr—Ullrich ▼. Schramm. Civ. 
App., 64 S.W.2d 1041—City Ice 
Delivery Co. v. Suggs, Clv.App., 60 
8.W.2d 688, error refused. 

27 C.J. p 846 note 82—64 C.J. p 1122 
notes 48, 49—71 C.J. p 1348 notes 
64. 65. 

3>aaMgs0 

(DA cause of action or defense 
should not be submitted on the Is¬ 
sue as to damages merely, where ob¬ 
jection Is made.—Gaskins v. Mitchell, 
139 S.B. 436, 194 N.C. 276—64 C.J. p 
1138 note 88. 

(2) The Issue as to damages should 
be left to embrace that subject alone. 
—Carter v. Gill, 84 S.B. 802, 168 N.C. 
507, rehearing denied 89 S.E. 28, 171 
N.C. 776. 

(3) Under such circumstances a 
separate Issue should be submitted as 
to the cause of action or defense.— 
Carter v. McGill, supra—64 C.J. p 
1188 note 40. 

(4) Special Issues and Interroga¬ 
tories as to damages generally see 
infra S 634. 

ITsw matter alleged la answer 

The rule that material matters al¬ 
leged on the one side and denied on 
the other should be submitted in the 
form of Issues to jury applies to new 
matter alleged In the answer.—-Orlf- 


fln V. United Services Life Ins. Co., 
36 S.E.2d 226, 225 N.C. 684. 

Parties' oonsant 

Where all of the issues In the 
case were not submitted to the Jury 
for their special finding, but the par¬ 
ties consented that no other Issues 
should be submitted to the jury, there 
was no error.—Life &. Casualty Ins. 
Co. V. Robertson, 6 Tenn.App. 43. 

60. Tex.—City of Houston v. Scan- 
lan, 87 S.W.2d 718, 120 Tex. 264. 

64 C.J. p 1122 note 50. 

51. Kan.—^American Cent. Ins. Co. 
V. Hathaway, 23 P. 428, 43 Kan. 
399. 

Tex.—^Northwest Motors v. Mulrhead, 
Clv.App.. 68 S.W.2d 242. 

64 C.J. p 1123 note 61. 

52. Tex.—Mattiza v. Lachs, Civ.App., 
204 S.W.2d 848. 

64 C.J. p 1123 note 62. 

53. Tex.—Ormsby v. Ratclltle, Com. 
App., 86 S.W.2d 1006. 

64. Tex,—^H. L. Butler & Son v. 
Walpole, Civ,App., 239 S.W.2d 663, 
refused no reversible error—^Port 
Worth Properties Corporation v. 
Bahan, Civ.App., 68 S.W.2d 228. 

64 C.J. p 1123 note 64. 

65. Tex.—Texas Livestock Market¬ 
ing Ass’n V. Rogers, Clv.App., 244 
S.W.2d 869, error refused no revers¬ 
ible error—Norris v. White, Civ. 
App., 164 S.W.2d 319, error refused 
—Anderson Bros. v. Parker Const. 
Co„ Clv.App., 264 S.W. 642. 

56. Tex.—^Anderson Bros, v, Parker 
Const Co., supra. 

Submission of evidentiary issue in 
general see infra { 682. 
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[■67. N.C.—Griffin ▼. United Services 
I Life Ins. Co., 36 S.E.2d 225, 225 N. 

I C. 684—Stanback v. Haywood, 184 
S.K 831, 209 N.C. 798—Gasque v. 

, City of Asheville, 178 S.B. 848, 207 
N.C. 821—CSrier v. Weldon, 172 S. 
B. 200, 200 N.C. 676—Hunt v. BUre, 
127 S.E. 693, 189 N.C. 482. 

Tex.—^Dallas Ry. & Terminal Co. v. 
Straughan, Civ.App., 254 S.W.2d 
882—E. Butt Grocery Co. v. 
Johnson, Clv.App., 226 S.W.2d 601, 
refused no reversible error. 

64 C.J. p 677 note 83 [a]. 

I Power and duty of the court as to: 

I Framing Issues generally see infra 
^ S 641 et seq. 

Submitting Issues generally see su¬ 
pra i 648. 

58. N.C.—Greene ▼. Greene, 9 S.E. 2d 
413, 217 N.C. 649. 

64 C J. p 1121 note 38, 

Rights of parties as to different the¬ 
ories see supra S '530. 

69. N.C.—^Hunt v. Eure, 127 S E. 
593, 189 N.C. 482—^In re Herring's 
Will, 67 S.E. 670, 162 N.C. 268. 

60. N.C.—Perry v. White, 116 S.E. 
84, 186 N.C. 79. 

64 C.J. p 1121 note 40. 

61. N.C—^McKenzie v. McKenzie, 69 
S.E. 134, 163 N.C. 242. 

64 C.J. p 1121 note 41. 

68. Tex.—Western Indemnity Co. v. 

Corder, Clv.App,, 249 S.W. 316. 

64 C.J. p 1121 note 42. 

63. U.S.—^Hodges v. Easton, Wls., 1 
S.Ct. 807, 106 U.S. 408, 27 L.Ed. 
169. 

64 C.J. p 1121 note 46. 

ei. Tex.—^Donigan ▼. Polacek, Civ. 

App,, 5 S.W.2d 792. 

64 C.J. p 1121 note 46. 
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cvidence.65 In the absence of a statute or rule inconsistent with a g^eneral verdict that might be 
of procedure to the contrary,®® the court is ordinari- returned.'^® It is not essential that special findings 
ly not required to submit special interrogatories be- shall cover all the points in issue,or that each 
cause of the mere asking,®'^ but has some discretion question submitted shall cover all the issues in the 
in determining whether a proposed question should case.”?® Where a reasonable number of special 
be submitted to the jury.®® Whether a request questions fairly covering the vital questions raised 
for a special finding should be granted has been by the pleadings are requested, the court should sub¬ 
held to depend on the particular facts and not mit them all, and not select a few to the exclusion 
on any general rule to be applied blindly.®® The of the others."^® 

interrogatories should be such as can be fairly Special issues or interrogatories unnecessary or 
and intelligently answered from the testimony,'^® improper in general. A special issue or interroga- 
and call for answers which may be controlling tory should not be submitted to the jury where it 
of the main issue,or which would be decisive presents an issue not raised by the pleadings or 
of the case or of some claim involved therein,^® and supported by the evidence where the special 


65. Iowa.—^Day v. Mt. Pleasant, 30 
N.W. 853, 70 Iowa 193. 

Kan.—Gates v. Western Casualty & 
Sur. Co., 112 P.2d 106, 153 ICan. 469. 
Ohio.—Salley v. Wagner, 105 N,E.2d 
878, 90 Ohio App. 29'5. 

R.I.—Connolly v. Seitman, 9 A.2d 
866, 64 R.I. 29—Currie v. "Nathan- 
son, 190 A. 22, '67 R.I. 351. 

64 G.J. p 1127 notes 68, 69. 

Workmen’s oompensstioxL 

Under a statute providing for sub¬ 
mission to a jury of any question 
of fact on appeal from an award of 
the commission a parly is entitled 
merely to have special Issues sub¬ 
mitted as to the ultimate facts so 
that the court may determine wheth¬ 
er the finding of the commission shall 
be confirmed, reversed, or modified. 
—Schiller v. Baltimore & 0> R. Co., 
112 A. 272, 137 Md. 236. 

66. At least ten special qaestions 

A defendant has the right to re¬ 
quest and have submitted at least 
ten special questions, if the questions 
requested are on any material con¬ 
troverted facts and if they are of the 
type that the jury can answer from 
the evidence.—Pinke v. Lemle, 252 
P.2d 869, 173 Kan. 792—Colin v. De- 
Coursey Cream Co,, 178 P.2d C90, I4i2 
Kan. 683. 

67. Iowa,—Johnson v. Denison, 173 
N.W. 46, 186 Iowa 949. 

68. Kan.—Flnke v. Lemle, 262 P.2d 
869, 173 Kan. 792. 

Pa.—Sebastianelll v. Prudential Ins- 
Co. of America, 12 A.2d 113, 337 
Pa. 466—Felgenbaum v. Prudential 
Ins. Co. of America, 19 A.2d 642, 
144 Pa.Super. 412. 

69. R.I,—Connolly v. Seitman, 9 A.2d 
866, 64 R.I. 29. 

70. N.M.—Corpus Juris quoted la 
Larsen v. Bliss, 91 P.2d 811, 816, 
43 N.M. 266. 

64 C.J. p 1128 note 73. 

71. Ill.—Goodman v. Chicago, B. & 
Q. R. Co., 7 N.E.2d 393. 289 Ill.App. 
320, certiorari denied Chicago, B. & 
Q. R. Co. V. Goodman, 68 S.Ct. €10, 
803 U.S. 640, 82 L.Ed. 1100. 


Mich.—Peplinski v, Kleinke, 299 N. 
W. 818. 299 Mich. 86—Behrendt v. 
Wilcox, 269 N.W. 155, 277 Mich. 
232. 

N.M.—Corpus Juris quoted in Larsen 
V. Bliss, 91 P.2d 811, 816, 43 N.M. 
265. 

64 C.J. p 1128 note 74. 

72. N.M.—Corpus Juris quotsd Itt 
Larsen v. Bliss, 91 P.2d 811, 816, 
43 N.M. 266. 

64 C.J. p 1128 note 76. 

73. Ill.—Tucker v. Kallal, 112 N.E. 
2d 731. 360 Ill.App. 326. 

Ind.—Oaktown Telephone Co, v. Mil¬ 
ler, 194 N.E. 741, 101 Ind.App. 108, 
followed in Bruceville Telephone 
Co. V. Miller, 194 N.E. 776, 101 Ind. 
App. 701, and Freelandvllle Tele¬ 
phone Co. V. Miller, 194 N.E. 77’6, 
101 Ind.App. 701. 

N.M.-—Corpus Juris quoted in Larsen 
V. Bliss, 91 P.2d 811, 816, 43 N.M, 
265. 

Ohio.—^Perry v. Baskey, 107 N.E.2d 
328, 168 Ohio St. 161. 

64 C.J. p 1128 note 76. 

Purpose of statute dealing with 
interrogatories is to elicit from the 
Jury such special findings on par¬ 
ticular questions of fact as will test 
the correctness of the general ver¬ 
dict if the general verdict is returned, 
i—Bradley v. Mansfield Rapid Trans¬ 
it. 93 N.E.2d 672, 154 Ohio St. 164 
—Anderson v. S. E. Johnson Co., 80 
N.E 2d 767, 160 Ohio St. 169—Breden- 
ibeck V. Hollywood Cartage Co., 110 
;N.E.2d 152, 92 Ohio App. 266— 

Wheeling & L. E. Ry. Co. v. Holly¬ 
wood Cartage Co., 93 N.B.2d 708, 86 
jOhlo App. 613—Hollywood Cartage 
, Co. V. Wheeling & L. E. Ry. Co., 88 
lN.E.2d 278. 85 Ohio App. 182—Scott 
V. Cismadi, 74 N.E 2d '663. 80 Ohio 
App. 89. 

74. Ill.—Sweney v. Northwestern 
Mut. Life Ins. Co.. 261 Ill.App. 1. 

N.D.—Oakland v. Nelson. 149 N.W. 
337, 28 N.D. 456. 

75. Ill.—Sweney v. Northwestern 

Mut. Life Ins. Co.. 261 Ill.App. 1. 

64 C.J. p 1129 note 81. | 
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76. Kan,—Coblentz v. Putifer, 126 P. 
30, 87 Kan. 719, 42 L.R.A.,N.S., 298. 

77. Ind.—Oaktown Telephone Co. v. 
Miller. 194 N.E. 741, 101 Ind.App. 
108, followed in Bruceville Tele¬ 
phone Co. V. Miller, 194 N.E. 776, 
101 Ind.App. 701, and Freelandvllle 
Telephone Co. v. Miller, 194 N.E. 
776. 101 Ind App. 701. 

Kan.—In re Erwin's Estate, 228 P.2d 
739, 170 Kan. 728—Long v. Sha¬ 
fer, 188 P.2d 646, 164 Kan. 211. 

Ky.—Huber & Huber v. Noe’s Adm’x, 
68 S.W.2d 406, 262 Ky. 779. 

Mich.—Corfeld v. Douglas Houghton 
Hotel Co., 37 N.W.2d 169, 324 Mich. 
469—Hartley v. A, I. Rodd Lumber 
Co., 276 N.W. 712, 282 Mich. 662. 

Minn.—Hall v. Gillis, 246 N.W. 466, 
188 Minn. 20. 

Neb,—State v. Cheyenne County, €0 
N.W.2d 693, 167 Neb. 633—Mel- 

cher V. Murphy, 31 N.W.2d 411, 
149 Neb. 641—In re Witte's Estate, 
16 N.W.2d 203, 14'6 Neb. 295, re- 

I hearing denied 17 N.W.2d 477, 145 
Neb. 29'5. 

I N.M.—^Federal Land Bank of Wichita 
v. Beck. 121 P.2d 147, 46 N.M. 87. 

N.C.—Cathey v. Shope, 78 S.B.2d 136, 
238 N.C. 346—^Lumber Mut. Casu¬ 
alty Ins. Co. of N. Y. V. Wells, 39 
S.E.2d 741, 226 N.C. 574—L. P. 
Ellis Motor Co. v. Belcher, 169 S. 
E. 708, 204 N.C. 769—Norfleet v. 
Hall, 169 S.E. 148, 204 N.C. 67.3. 

Tex.—Erlsman v. Thompson, 167 S. 
W.2d 731, 140 Tex. 861—Collier v. 
Bankston-Hall Motors, Civ.App., 
267 S.W.2d 898—First Nat. Bank 
of McGregor v. Collins, Civ.App., 
266 S.W.2d 606, error refused no re¬ 
versible erroi*—Minchen v. First 
Nat. Bank of Alpine. Civ.App., 263 
S.W.2d 601, error refused no re¬ 
versible error—^Alvey v. Goforth, 
Civ.App., 263 S.W.2d 313, reversed 
on other grounds Goforth v. Alvey, 
Sup., 271 S.W.2d 404—Union Cen¬ 
tral Life Ins. Co. v. Boulware, Civ. 
App., 288 S.W.2d 722—Thompson v. 
Gibbs, Civ.App., 238 S.W.2d 213, 
cause remanded 240 S.W.2d 287, 160 
Teat. 815—Hill v. Davis, Civ.App., 
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issue or interrogatory is not relevant to the issues [ where it seeks or is designed to submit matters not 
of fact raised by the pleadings and evidence;^* I cognizable by the jury;^® where it relates to im- 


*27 S.W.Zd 881, refused no revers¬ 
ible error—^Thomason v. Burch, Civ. 
ApPm 223 S.W.2d 320, refused no 
reversible error—Texas Associates 
V. Joe Bland Const. Co., Clv.App., 
222 S.W.2d 413, refused no reversi¬ 
ble error—Gulf, C. & S. F. Ry. Co. 

V. Jones, Clv.App., 221 S.W.2d 1010, 
error refused no reversible error— 
Mlguez V. Migruez, Clv.App., 221 S. 
W-2d 293—Southwestern Grey¬ 
hound lines V. Dickson, Clv.App., 

219 S,W.2d 592—Chesshlr v. Nall, 
Giv.App., 218 S.W.2d 248, refused 
no reversible error—^Wichita Trans¬ 
it Co. v. Sanders, Clv.App., 214 S. 

W. 2d 810—Green v. LlRon, Civ. 
App., 190 S.W.2d 742, refused no 
reversible error—^Attebery v. Hen- 
wood, Clv.App., 177 S.W.2d 95. er¬ 
ror refused—^Hamlll & Snilth v. 
Barr, Clv.App.. 173 S.W.2d 726—Ell- 
zey V. Allen. Civ.App., 172 S.W.2d 
703, error dismissed—^Phillips v. 
Stanolind Oil & Gas Co., Civ.App., 
170 S.W.2d 802, error refused—^ 
Phillips Petroleum Co. v. Capps, 
Clv.App., 170 S.W.2d 622, error re¬ 
fused—Lone Star Gas Co. v. Laz- 
zara, Clv.App., 162 S.W.2d 824— 
Nunn V. Daly, Clv.App., 150 S.W.2d 
'834, error dismissed. Judgment cor¬ 
rect—^Home Motors v. Latimer. 
Civ.App.. 148 S.W.2d 1000, error 
dismissed. Judgment correct— 
Maryland Cas. Co. v. Abbott, Civ. 
App., 148 S.W.2d 465, error dis¬ 
missed, Judgment correct—Hopkins 
V. Robertson, Civ.App., 138 S.W. 
2d 810, error refused—^National 
Mut. Casualty Co. v. Lowery, Civ. 
App., 136 S.W.2d 1044. affirmed 148 
S.W.2d 1089, 136 Tex. 188—Texas 
Employers Ins. Ass'n v. Pierson, 
Clv.App., 136 S.W.2d 660—^Long v. 
Metcalf, Civ.App., 134 S.W.2d 486. 
error dismissed, Judgment correct 
—Edmondson v. Carroll, Civ.App., 
134 S.W.2d 378, error dismissed. 
Judgment correct—Texas PIre & 
Casualty Underwriters v. Blair, 
Civ.App., 130 S.W.2d 409, error dis¬ 
missed, Judgment correct—^Federal 
Underwriters Exchange v. Bullard, | 
Civ.App.. 128 S.W.2d 126—Sleeper 
V. Stratton, Clv.App., 122 S.W.2d 
1091, error dismissed—Cawthon v. 
Cochell. CIV.APP., 121 S.W.2d 414, 
error dismissed—^Wells v. Ford, 
Civ.App., 118 S.W.2d 420, error dis¬ 
missed—S. Bliokman, Inc., v. Chil¬ 
ton, C1V.APP., 114 S.W.2d 646— 
City of Winters v. Bethune, Civ. 
App.. Ill S.W.2d 797, error dis¬ 
missed—^Alamo Downs, Inc., v. 
Briggs, Clv.App., 106 S.W.2d 733, 
error dismissed—^Dorsey v. Temple, 
C1V.APP., 103 S.W.2d 987, error dis¬ 
missed—Texas Employers Ins. 
Ass’n V. Phelan, Civ.App.. 103 S.W. 
gd 868—Johnson v. Hemsell, Civ. 


App., 93 S.W.2d 476—Port Worth & 
Denver City Ry. Co. v. Motley, Civ. 
App., 87 S.W.2d 661, error dismlss- 
I ed—Ley v. Patton, Civ.App., 81 S. 

W.2d 10'87, error dismissed—Craw- 
! ford v. Kennedy, Clv.App., 76 S. 
W.2d 643, error dismissed—Asso¬ 
ciated Indemnity Corporation v. 
Baker, Clv.App., 76 S.W.2d 163, er¬ 
ror dismissed—^Texas Employers’ 
Ins. Ass’n V. Moyers, Civ.App., 69 
S.W,2d 777, error dismissed—Con¬ 
ger V. Driessel, Civ.App., 69 S.W. 
2d 164—Gant v. Washington. Civ. 
App., 63 S.W.2d 732, error dis¬ 
missed—Mlssouri-Kansaa-Texas R. 
Co. of Texas v. Salsman, Civ.App., 
68 S.W.2d 1026, error dismissed. 
iWis.—^Northern Assur. Co. v. City 
of Milwaukee, 277 N.W. 149, 227 
I WIs. 124—Reed v. Madison, 66 N. 

W. 182, 8‘5 WlB. 667. 

64 C.J. p 1130 notes 88, 90—71 C.J. 
p 1348 note 61. 

Zssns must be raised by both plead, 
lags and evidence 

Tex.—^Harvey v. Crockett Drilling 
Co., Clv.App., 242 S.W.2d 952— 
Thompson v. Gibbs, Clv.App.. 238 
S.W.2d 218, cause remanded 240 S. 
W.2d 287, I'SO Tex. 316—Texas In¬ 
demnity Ins. Co. V. Desherlla, Civ. 

I App., 237 S.W.2d 716—Safety Cas. 
Co. V, Teets, Clv.App., 195 S.W.2d 
769, error refused no reversible er¬ 
ror—Ellzey V. Allen. Civ.App., 172 
S.W.2d 703, error dismissed—Wil¬ 
kins V. Abercrombie, Civ.App., 162 
' S.W.2d 446—Martin v. Weaver, Civ. 
App.. 161 S.W.2d 812—A. B. C. Stor¬ 
age & Moving Co. v. Herron, Civ. 

I App.. 138 S.W.2d 211, error dis- 
missed. Judgment correct— Pryor 
V. Le Sage, Clv.App., 133 8.W.2d 
308, affirmed Le Sage v. Pryor, 154 
S.W.2d 446, 137 Tex. 466—McClus- 
key v. Keathley, Civ.App., Ill S.W. 
2d 1199, error dismissed. ^ 

Qaestton. of law 

The question of whether there is 
any evidence to support a special is¬ 
sue Is a question of law to be de¬ 
termined by the court, and In the 
absence of any evidence to support a 
finding the special issue should not 
be submitted.—^Panhandle & S. F. Ry. 
Co. v. Wiggins, Tex.Civ.App., 161 S. j 
W.2d 601, error refused. 

Quaattua of proof 

(1) The exact quantum of proof 

to raise or establish an issue is not 
capable of exact determination, but 
must be determined by human opin¬ 
ion guided and controlled by well- 
known legal principles.—Goats v. 
Stewart, Tex.Clv.App., 136 S.W.2d 1 
1026, error dismissed, Judgment cor-| 
rect. j 

(2) Quantum of proof required to 
entitle a plaintiff to have issue sub-1 
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mitted to Jury is proof of such facts 
and circumstances as, taken togeth¬ 
er with aJl reasonable Inferences 
therefrom, constitute some evidence 
of probative force of their existence. 
—^Ford V. Panhandle & Santa Fe Ry. 
Co., 262 S.W.2d 661, 161 Tex. '581. 

(3) Testimony must be sufficient 
! to warrant a reasonable belief in 
existence of fact inquired about, and 
evidence which creates merely a sur¬ 
mise Is Insufllclent to require submis¬ 
sion of an issue.—Texas City Termi¬ 
nal Ry. Co, V. McLemore, Tex-Clv. 
App., 226 S.W.2d 1007, refused no re¬ 
versible error, 

I (4) Evidence should be more than 
I purely speculative and when its pro- 
I batlve force Is so weak that it only 
I raises a mere surmise or suspicion, 
the evidence is not, in legal contem¬ 
plation, "any evidence."—Federal 
I Underwriters Exchange v. Bullard, 

J Tex.Clv.App„ 128 S.W.2d 126. 
Svidence contrary to preponderance 
of evidence 

I (1) If there is any evidence of pro¬ 
bative force or value raising affirma¬ 
tive of a material issue in a trial, 

, such evidence supports submission of 
a special issue thereon in charge of 
court, even though answer In afflrm- 
, ative thereto by Jury will have to be 
, set aside and a new trial granted 
because against the great weight and 
preponderance of other evidence 
thereon.—-Alvey v. Goforth, Tex.Clv. 
App., 263 S.W.2d 313, reversed on 
other grounds Goforth v. Alvey, Sup., 
271 S.W.2d 404. 

(2) Refusal to submit issue waa 
held not error, where affirmative find¬ 
ing would not have been supported 
by evidence.—Ley v. Patton, Tex.Civ. 
App., 81 S.W.2d 1087, error dismissed. 

Szclndsd evldeaoe held Insufficient, 
prima facie, to require submission 
of issue.—^Anchor v. Wichita County 
Water Improvement DIst. No. 2, 66 
S.W.2d 667, 123 Tex. 10’5. 

Withdrawn count 

An Interrogatory which applied to 
entire complaint although first count 
had been withdrawn from Jury’s con¬ 
sideration was objectionable.—Ra¬ 
cine Fuel Ck). V. Rawlins, 86 N.E.2d 
710. 87? Ill. 376. 

78. Tex.—^Lawson v. First Nat. Bank 
of Rotan, Civ.App., 160 S.W.2d 279, 
error dismissed. Judgment correct 
'—Lem Smith & Co. v. Sweatt. Civ. 
App., 72 8.W.2d 313. 

Utah.—Beck v. Dutchman Coalition 
Mines Co., 269 P.2d 867, 2 Utah 2d 
104. 

64 C.J. p 1129 note 84—26 C.J. p 668 
note 1. 

79. Md.—Schiller v. Baltimore ft O. 
R. Co.. 112 A. 272, 187 Md. 286. 
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material or noncontrolling matters,*® that is, where 
the determination one way or the other would not 
serve any useful or important purpose in deciding 
any issue in the case where, in case of an inter¬ 
rogatory, the answer thereto, if contrary to the 
general verdict, would not be conclusive,*^ and the 
answer thereto would not affect any judgment to be 
rendered;*® or where it does not call for findings 
of fact which would determine any issue in the 
case.*^ It has been held that where the pleadings 
are defective and evidence is introduced on all mat¬ 
ters in controversy, it is not error to submit ques¬ 
tions which respond to issues made by the evi- 
dence.*^ A refusal is not made error by the fact 
that the question refused was approved by the at¬ 
torneys for the opposing parties.*® 

The court may properly refuse to submit a spe¬ 
cial issue or interrogatory which is speculative*'^ 


or highly technical;** which calls for a mere mat¬ 
ter of opinion, without asking as to the facts on 
which such opinion may rest,*® or is based on a 
contract provision which is incapable of perform¬ 
ance or which calls for a statement showing on 
which paragraph or count of the petition the ver¬ 
dict is based,®! or for the mere cross-examination of 
the jury as to the mental processes by which they 
arrive at the conclusions of fact,®^ or to test the 
good faith of the jury.*® 

Questions of law or mixed law and fact. Issues 
or questions submitted to a jury must be confined 
to matters of fact, without embodying questions of 
law,®4 and, therefore, a special issue or interroga¬ 
tory is improper, and may be refused submission, 
where it embodies or calls for a question or con¬ 
clusion of law,®® as where it requires the construc- 


80. Ind.—McKinnon v. Parrill, 38 N. 
E.2d 1008. Ill Ind.App. 343. 

Kan.—Alexander v. Wehkamp, 232 P. 

2d 440. 171 Kan. 285. 

Md.—Schiller v. Baltimore & O. R. 

Co., 112 A. 272, 137 Md. 235. 

Mich.—Corf eld v. Douglas Houghton 
Hotel Co., 37 N.W.2d 169. 324 Mich. 
459—.jjehrendt v. Wilcox, 269 N.W. 
15'6, 277 Mich. 232. 

N.C.—Handley Motor Co. v. Wood, 
76 S.E.2d 312. 237 N.C, 318. 

R. I—Connolly v. Seltman. 9 A.2d 866, 
64 R.I. 29—Currie v. Nathan.son, 
190 A. 22, 57 R.I. 351. 

S. C.-—Adams v. Adams, 66 S.H.2d 809, 
220 S.C. 131. 

Tex.—Liberty Mut. Ins. Co. v. Tay¬ 
lor, Civ.App., 244 S.W.2d 350—Sam¬ 
ple V, Richardson, Civ.App., 19'5 S. 
W.2d 843, error refused no reversi¬ 
ble error—San Augustine Inde¬ 
pendent School Dist. V. Freelove, 
Civ.App., 196 S.w.2d 176, error 
refused no reversible error—Phil¬ 
lips v. Stand Ind Oil & Gas Co., 
Civ.App.. 170 S,w.2d 802, error re¬ 
fused—Sinclair Refining Co. v. Cos- 
tin, Civ.App., 116 S.W.2d 894—Hol¬ 
den V. Gibbons, Civ.App,, 101 S.W. 
2d 837, error dismissed—^Roeser v. 
Coffer, Civ.App., 98 S,W.2d 276. 
W.V &,—Gilkerson v, Baltimore & O. 

R. Co.. 61 S.E.2d 767, 132 W.Va 
133—Bartlett v. Mitchell, 168 S.E, 
662, 113 W.Va 466. 

64 C.J. p 1121 note 43, p 1128 note 
78, p 1129 note 86—43 C.J. p 1316 
note 16. 

81. Tex.—H. B. Butt Grocery Co. v. 
Johnson, Civ.App., 226 S,W.2d 601, 
refused no reversible error. 

64 C.J. p 1130 note 86. 

83. W.Va.—•Bartlett v. Mitchell, 168 

S. E. 662, 113 W.Va 465—Griffith v. 
American Coal Co. of Allegheny 
County. 88 S.E. 696, 78 W.Va 34. 

64 C.J. P 1128 note 78. 


83. Kan—Abell v. Atchison, T. & 
S. F. Ry. Co.. 222 P. 91. 116 Kan 
132. 

64 C.J. p 1121 note 44. 

84. Iowa—Goben v. McGee, 196 N. 
W. 1005—Jones V. Ford, 134 N.W. 
669, 154 Iowa 649. 38 L.R.A.,N.S., 
177. 

64 C.J. p 1128 note 77. 

85. Kan—^West v. Miller, 232 P. 869, 
117 Kan. 666. 

64 C.J. p 1131 note 91. 

86. Ga—Augusta Bonded Public 
Warehouse Co. v. Georgia R. Bank, 
142 S.E. 559, 166 Ga. 106. 

87. Tex —St. Louis B. & M. Ry. Co. 
v. Watkins, Civ.App., 245 S.W. 794. 

64 C.J. p 1131 note 92. j 

88. Kan.—Doty v. Crystal Ice & Fuel j 
Co.. 263 P, 611, 122 Kan. 663. j 

89. Mich.—Corfeld v. Douglas 
1 Houghton Hotel Co., 37 N.W.2d 169, 

324 Mich. 469. 

■W.Va ..—Bartlett v. Mitchell, 168 S.E. 

662, 113 AV.Va. 465. 

64 C.J. p 1131 note 95. 

9 Q. Tex.—Totten v. Houghton, Civ. 
App.. 2 S.W.2d 630. 

91 . Ill.—^Wlbel v, Illinois Cent. R. 
Co„ 166 Ill.App. 349. 

64 C.J. p 1131 note 97. 

92. Kan.—Sluss v. Brown-Crummer 
Inv. Co., 63 P.2d 900, 143 Kan. 14, 
opinion adhered to 64 P.2d 23, 146 
Kan. 12. 

Ohio.—^Village of Orrville v. Goch- 
nauer, 183 N.E. 391, 43 Ohio App. 
422. 

64 C.J. P 1132 note 98. 

Evlde&oo acoeptod or rejsoted 

Submission of interrogatories to 
jury for purpose of furnishing basis 
for conclusion that Jury gave cred¬ 
ence to certain evidence and refused 
it to other evidence is not justified. 
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—Scott V. Ciamadi, 74 N.E.2d 663, 

80 Ohio App. 39. 

93. Tex.—Kirby Lumber Co. v. 
Youngblood, Civ.App., 192 S.W. 
1106, 

64 C.J. p 1132 note 99. 

94. Ill.—Smith v. Solger, 47 N.B.2d 
366, 317 Ill.App. 666. 

Ind.—McKinnon v. Parrill, 38 N.E.2d 
1008, 111 Ind.App. 343. 

Tex.—Franzcttl v. Franzettl, Civ. 
App., 120 S.W,2d 123—Ramirez v. 
Salinas, Civ.App., 90 S.W.2d 891, 
error dismissed 117 S.W.2d 66, 131 
Tex. 637. 

64 C.J. p 1134 note 13. 

95. Ill.—Smith V. Solger, 47 N.E.2d 
366, 317 Ill.App. 656. 

Ind.—Louisville & N. R. Co. v. Rev- 
lett, 66 N.E.2d 731, 224 Ind. 313— 
Drewrys Limited, U. S. A. v. Crlp- 
pen, 44 N.E.2d 1006, 113 Ind.App, 
120 . 

Kan.—Jones v. Kansas City, 66 P,2d 
579, 145 Kan. 691. 

Md.—Bethlehem Steel Co. v. Zlegen- 
fusa, 49 A.2d 793, 187 Md. 283. 

N.C.—Cheshire v. First Presbyterian 
Church of Raleigh, 33 S.E.2d 866, 
226 N.C. 165. 

Ohio.—Baltimore & O. R. Co. v. Mc- 
Teer, 9 N.E.2d 627, 65 Ohio App. 
217. 

R.I.—Boettger v. Mauran, 12 A. 2d 
286, 64 R.L 340. 

Tex.—Cole v. Waite, 246 S.W.2d 849, 
151 Tex. 176—Benoit v. Wilson, 
Civ.App,, 258 S.W,2d 134, error re¬ 
fused no reversible error—City of 
Dallas V. Rosenthal, Civ.App., 239 
S.W.2d 636, refused no reversible 
error—^Newton v. Gardner, Civ.App,, 
226 S.W.2d 698, refused no reversi¬ 
ble error—^Amend v. Sealy & Smith 
Foundation for John Sealy Hospi¬ 
tal, Civ.App., 219 S.W.2d 649, re¬ 
fused no reversible error—Texas 
Emp. Ins, Ass'n v. Tanner, Civ. 
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tion or interpretation of a written instrument;^® 
or where it involves mixed questions of law and 
fact,®*^ except as issues of law and fact are neces¬ 
sarily intermingled.®® 

h. Application of Buies 

The rule* with respect to the eubmiselon of special 
Issues end Interrogatories have been applied In a great 
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variety of actions and with respect to many different 
issues. 

The rules discussed supra subdivision a of this 
section and infra §§ 532, 533, with respect to the 
submission of special issues and interrogatories, 
have been applied in a great variety of actions and 
with respect to many different issues.®® In an ac- 


App., 218 S.W.2d 277. refused no re -1 
verslble error—Grohosky v. Hua- 
aell, C1V.APP., 216 S.W.2d IOC'S, re- | 
fused no reversible error—^Wood- ^ 
Bon V. Floyd, Clv.App., 19B S.W.2a 
67) 1, error refused no reversible er¬ 
ror—BaJeer Hotel of Dallas v. Roar¬ 
ers, Clv.App., 1B7 B.W.2d 940, er¬ 
ror refused 160 S.W.2d 622, 138 Tex. 
398_<;;artledge v, Blllalba, Clv.App., 
1S4 S.W.2d 219, error refused—Bur- 
ton-Liingo Co. v. Morton, Clv.App., 
126 S.W.2d 727, affirmed Morton v. 
Burton-Llnso Co., I'BO S.W.2d 239. 

136 Tex. 263—Myers v. Crenshaw, 
Clv.App., lie S.W.2d 112B, affirmed 

137 S.W.2d 7, 134 Tex. BOO—Texas 
& N. O. R. Co. V. Dlngfelder & Bal- 
Ish, Clv.App., 114 S.W.2d 666, af-1 
firmed 133 S.W.2d 967. 134 Tex. 
166—Royal Oak Stave Co. v. Groce, 
Clv.App., 118 e.'W.2d 315. error dis¬ 
missed—^Houston Printing Co. v. 
Hunter. Clv.App., 105 S.W.2d 812, 
error dismissed, affirmed 106 S.W. 
2d 1048, 129 Tex. 6B2—^Vculek v. 
Taylor, Clv.App., 63 S.W.2d 893— 
Herd V. Wade, CW.App.. 63 S.W.2d 
263, error refused—^Indemnity Ins. 
Co. of North America v. Garsee, 
Civ.App., 54 S.W.2d 817. 

64 C.J. p 1136 note 14. 

Qoeatio&a held not aueatloas of law 

Tex.—Amend v. Sealy & Smith Foun¬ 
dation for John Sealy Hospital, Civ. 
App., 219 S.W.2d B49, refused no re¬ 
versible error—Safety Cas. Co. v. 
Link, Clv.App., 209 S.W.2d 891, re¬ 
fused no reversible error—Ermln- 
ger V. Daniel, Clv.App., 185 S.W.2d 
148, refused for want of merit— 
Richards v. Frick-Reld Supply 
Corp.. Clv.App., 160 S.W.2d 282, er¬ 
ror refused—Ferguson v. Mellln- 
bruok, Civ.App.. 134 S.W.2d 680, 
error dismissed, Judgment correct 
—^East Texas Oil Refining Co. v. 
Mabee Consol. Corp., Civ.App., 103 
S.W.2d 795, appeal dismissed 127 
S.W.2d 446, 133 Tex. 300—Home 
Ins. Co. of New York v. Young, Civ. 
App., 97 S.W.2d 360, error dismiss¬ 
ed—Stillman v. Hlrsch, Clv.App., 
84 S.W.2d 501, affirmed 99 S.W.2d 
270. 128 Tex. 359—Singer Iron & 
Steel Co. V. Republic Iron & Metal 
Co., C1V.APP., 80 S.W.2d 1037— 
World Oil Co. V. Hicks, Civ.App., 
75 S.W.2d 905, certified questions 
answered. 103 S.W.2d 962. 129 Tex. 
297. 

64 C.J. p 1135 note 14 [b]. 

pa* Tex.—Schoenberg v. Forreat 


Civ.App., 228 S.W.2d 666, refused no 
reversible error—Tucker v. Dough¬ 
erty Roofing Co., Clv.App., 137 S. 
W.2d 884, error dismissed, judg¬ 
ment correct—Supreme Forest 
Woodmen Circle v. Bryant, Civ. 

I App., 109 S.W.2d 1091. 

64 C.J. p 1135 note 15. 

97. U.S.—Carpenter v. Baltimore & 
O. R. Co.. C.C.A.Ohlo, 109 F.2d 375. 
Ind.—Bence v. Denbo, 183 N.E. 326, 
98 Ind.App. 52. 

Iowa.—Ooxpns Juris cited la Ipsen v. 
Ruesa, Iowa, 41 N.W.2d 6'68, 663, 
241 Iowa 730. 

Ohio.—Salley v. Wagner, 105 N.E.2d 
878, 90 Ohio App. 296. 

Tex.—^Fowler v. Hults, 161 S.W.2d j 
478, 188 Tex. 636—Coursen v. Good- 
loe, Civ.App., 267 S.W.2d 259— 

' Schoenberg v. Forrest, Clv.App., 228 
I S.W.2d 6'56, refused no reversible 
error—Duvall v. Eck, Clv.App„ 226 
' S.W.2d 660—^Walton v. Smulcer, 
Civ.App., 222 S.W.2d 918—Amend 
V. Sealy & Smith Foundation for 
John Sealy Hospital, Civ.App., 219 
S.W.2d 649, refused no reversible 
error—Jones v. Winter, Clv.App., 
216 S.W.2d 664, refused no reversi¬ 
ble error—^National Life & Acci¬ 
dent Ins. Co. v. Hanna, Clv.App., 
196 S.W.2d 733, error refused no 
reversible error— Myers v. Mlnnlck, 
C1V.APP., 187 S.W.2d 941—Smith 
County Oil & Gas Co. v. Humble Oil 
& Refining Co., Civ.App., 112 S.W.2d 
220, error dismissed—Dallas Coun¬ 
ty Fresh Water Supply Dlst. No. 7 

V. Mercantile Securities Corp., Civ. 
App., 110 S W.2d 1'87, error dismiss¬ 
ed—Texas Employers Ins. Ass’n v. 
Johnson, Civ.App., 89 S.W. 2d 1112, 
error dismissed—Smith v. Petro¬ 
leum Casualty Co., Clv.App., 72 S. 

W. 2d 640, error refused—Commer¬ 
cial Union Assur. Co., Limited, of 
London, England, v. Bverldge, Civ. 
App., 72 SW.2d 311—First State 
Bank of Seminole v. Dillard, Civ. 
App., 71 S.W.2d 407—Reliance Ins. 
Co. of Philadelphia v. Nichols. Civ. 
App., 66 S,W.2d 479—Continental 
Supply Co. V. Forrest E. Gilmore 
Co. of Texas, Civ.App., 65 S.W.2d 
622, error dismissed. 

64 C.J. p 1135 note 16. 

&egal neaaJJMT of term 

If a word or phrase In special in¬ 
terrogatory calls on the Jury to use 
only the common use or dictionary 
definition to ascertain Its meaning, 
the interrogatory asks lor a mere 
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finding of fact, but if the question¬ 
able word or phrase requires from 
the court an instruction concern¬ 
ing Its legal meaning, the Interroga¬ 
tory asks for a conclusion of mixed 
law and fact, and the interrogatory 
is Improper.—Tucker Freight Lines 
V. Gross. 83 N.E.2d 8'63. 109 Ind.App. 
454. 

Zasnes held not miaud qnaatlon 

N.C.—Thompson v. Davis, 28 S.E.2d 
I 666, 223 N.C. 792. 

I Tex.—S. H. Kress A Co. v. Selph, 

I Civ.App., 250 S.W. 2d 883, error re¬ 
fused no reversible error—^Werner 
V. Brehm, Civ.App., 216 S.W.2d 991, 
refused no reversible error—^Wella 
I V. Ward. Clv.App., 207 S.W.2d 698, 
refused no reversible error—Texas 
& P. Ry. Co. v. Duncan, Clv.App., 
193 S.W.2d 431—Texas A N. O. R. 
Co. v. Wood, Clv.App., 166 S.W.2d 
141—Germann v. Kaufman’s Inc., 
Civ.App., 166 S.W.2d 969, error re¬ 
fused—^Federal Underwriters Ex¬ 
change v. McDaniel, Civ.App., 140 
S.W.2d 979, error dismissed Judg¬ 
ment correct—City of Waco v. Fen- 
ter, Civ.App., 132 S.W.2d 636. error 
refused—McFadden Publications v. 
Wilson, Civ.App.. 121 S.W.2d 430, 
error refused—^Karr v. Cockerham, 
C1V.APP., 107 S.W.2d 719, error dis¬ 
missed—Traders & General Ins. Co. 
V. Rhodabarger, Civ.App., 93 S.W. 
2d 1180, error dismissed—^Desde- 
mona Gasoline Co. of Texas v. Gar¬ 
rett, Clv.App., 90 S.W.2d 636, error 
dismissed. 

64 C.J. p 1136 note 16 [a]. 

98. Ohio.—^Krull v. Industrial Com¬ 
mission. 39 N.E.2d 883, 68 Ohio 
App. 203. 

64 C.J. p 1135 note 17. 

99. Md.—Schlelsner Co. ▼. Birchett, 
96 A.2d 494, 202 Md. 360. 

N.C.—Wheeler v. Wheeler, 80 S.B.2d 
765, 239 N.C. 646—Caddell v. Cad- 
dell, 73 S.E.2d 923, 236 N.C. 686— 
McCullen v. Durham, 60 S.E.2d 511, 
229 N.C. 418—Edwards v. White- 
head, 199 S.E. 388. 214 N.C. 838. 
Ohio.—^Bradley v. Mansfield Rapid 
Transit, 93 N.E.2d 672, 154 Ohio 
St. 154. 

Tex.—Eaton v. R. B. George Invest¬ 
ments, Inc., 260 S.W.2d 687—So- 
cony-Vacuum Oil Co. v. Aderhold, 
240 S.W.2d 751, 160 Tex. 292—City 
of Houston V. Lurie. 224 S.W.2d 871, 
148 Tex. 391. 14 A.L.R.2d 61— 
American Sur. Co^ of New York v. 
Fenner, 125 aW.2d 758, 183 Tex. 
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tion for negligence it is proper to request the jury would sustain a recovery;* and it has been held 
to find what defendant’s acts of negligence were,^ that, where specific acts of negligence are pleaded, 
particularly where he is charged with more than one the issue as to negligence must be confined to such 
specific act of negligence, cither of which, if proved, acts.3 


87—^Dreeben v. Sldor, Clv.App., 254 
S.W.2d 908, refused no reversible 
error—^Western Wood Products Co. 
V. Box. Civ.App., 248 S.W.2d 974— 
Grimes v. Bosque County, Civ.App., 
240 S.W.2d 511, refused no reversi¬ 
ble error—Salley v. Black. Sivalls 
& Bryson. Civ.App.. 226 S.W.2d 426. 
error dismissed—-Burlington-Rock 
Island R. Co. v. Newsom, Civ.App., 
219 S.W,2d 129—Superior Ins. Co. 

V. Owens. Civ.App., 218 S.W.2d 617 
—Greenspun v. Greenspun, Civ. 
App., 211 S.W.2d 977, refused no 
reversible error—Rosenthal v. City 
of Dallas. Civ.App., 211 S.W.2d 
279, refused no reversible error— 
Lone Star Bldg. & Loan Ass’n v. 
Larcade, Civ.App., 211 S.W.2d 257, 
refused no reversible error—Har¬ 
grove V. Koepke, Civ.App., 210 S. 

W. 2d 434—Barnett v. Barnett, Civ. 
App., 206 S.W.2d 273—Zurich Gen¬ 
eral Accident & Liability Ins. Co. 
v. Johnson, Civ.App., 202 S.W.2d 
258, affirmed 205 S.W.2d 363. 146 
Tex. 232—Kolacny v. Pelech, Civ. 
App., 201 S.W.2d 267—Patton v. 
Carter. Civ.App., 197 S.W.2d 168— 
Rawls V. Holt, Civ.App., 193 S.W. 
2d 636, error refused no reversible 
error—Mllburn v. Athans, Civ. 
App., 190 S.W.2d 388, error dismiss¬ 
ed—Rains v. Mercantile Nat. Bank 
at Dallas, Civ.App,. 188 S.W.2d 79'8, 
affirmed 191 S.W 2d 8'60. 144 Tex, 
■466—Super-Cold Southwest Co. v. 
Green & Romans, Civ.App., 185 S. 
W.2d 749—National Life & Acci¬ 
dent Ins. Co. V. Ellis, Civ.App., 186 
S.W.2d 122, refused for want of 
merit—^Phillips v. Standlind Oil & 
Gas Co., Civ.App., 170 S.W.2d 802, 
error refused—Cooper v. Cooper, 
Civ.App,, 168 S.W.2d 686—Langley ! 
V. Norris, Civ.App,, 167 S.W,2d 603, 
affirmed 173 S.W.2d 4'54, 141 "tex. 
405, 148 A.L.R. 555 —McWhorter v. 
Humphreys, Civ.App., 161 S.W. 2d 
304, error refused—Texas Elec. 
Service Co. v. Moxley, Civ.App., 167 
S.W.2d 726—Browning v. Graves, 
Civ.App., 162 S.W.2d 616, error re¬ 
fused—Traders & General Ins, Co. 
nr, Richardson, Civ.App., 144 S.W. 
2d 420, error dismissed, judgment 
correct—Sloan v. Newton, Civ.App., 
184 S.W.2d 697—Petroleum Casual¬ 
ty Co. V, Schooley, Civ.App., 131 
S.W.2d 291, error dismissed, judg¬ 
ment correct—Texas Fire & Casu¬ 
alty Underwriters v. Blair, Civ. 
App., 180 S.W.2d 409, error dis¬ 
missed, judgment correct—^Federal 
Underwriters Exchange v. Arnold, 
Civ.App., 127 S.W.2d 972, error dis¬ 
missed. judgment correct—Jeffer¬ 
son Standard Life Ins. Co. v. Curf- 
man, Civ.App., 127 S.W.2d 667, er¬ 


ror dismissed—Jones-O'Brlen, Inc., 
V. Loyd. Civ.App., 126 S.W.2d 684. 
error dismissed—^Allcorn v. Fort 
Worth & R. G. Ry. Co., Civ.App., 
122 S,W.2d 341, error refused— 
Gulf, C. & S. P. Ry. Co, v. Irlck, 
Civ.App., 116 S.W.2d 1099, error 
dismissed—Cross v. White, Civ. 
App., 112 S.W.2d 602, affirmed 132 
S.W.2d 680. 134 Tex. 91—Hanover 
Fire Ins. Co. v. Slaughter. Civ.App., 
Ill S.W.2d 362—Texas Co. v. Wy¬ 
lie, CIV.APP., 106 S.W.2d 438. error 
dismissed—Holden v. Gibbons, Civ. 
App., 101 S,W.2d 837, error dis¬ 
missed—Union Central Life Ins. 
Co. V. Williams. Civ.App., 99 S.W. 
2d 319—Goeke v. Baumgart, Civ. 
App., 92 S.W.2d 1047—Shambaugh 
v. Anderson, Civ.App., 92 S.W.2d 
630, error dismissed—Traders & 
General Ins. Co. v. Copeland, Civ. 
App., 84 S.W.2d 813—Dow v. Amer¬ 
ican Liberty Oil Co., Civ.App., 83 
S.W.2d 401, error refused—Texas 
Employers Ins. Ass’n v. Van Pelt, 
Civ.App., 83 S.W.2d 392—Baylor 
University v. Chester Sav. Bank, 
Civ.App., 82 S.W.2d 738, error re¬ 
fused—Beckner v. Barrett, Civ. 
App.. 81 S.W.2d 719, error dismiss¬ 
ed—Wright v. State, Civ.App., 80 
S.W.2d 1016, error dismissed—Vll- 
big Bros. V. City of Dallas, Civ. 
App., 80 S.W.2d 784, affirmed 01 
S.W.2d 336, 127 Tex. 663, rehear¬ 
ing denied 96 S.W.2d 229, 127 Tex. 
663—Owensby v. Morris, Civ.App,, 
79 S.W.2d 934—(Associated Indem¬ 
nity Corporation v. Baker, Civ.App., 
76 S.W.2d 163, error dismissed— 
Benge v. Foster, Civ.App., 74 S.W. 
2d 642, error refused—Texas Em¬ 
ployers' Ins. Ass'n v. Jones. Civ. 
App., 70 S.W.2d 1014, error dis¬ 
missed—Texas Employers’ Ins. 
Ass’n V. Eaton, Clv.App., 69 S.W.2d 
569, error dismissed— J. L. Brooks 
Undertaking Co. v. West, Civ.App., 
67 S,W.2d 1066—McClupg Const. 
Co. V. Muncy, Civ.App., 66 S.W.2d 
786, error dismissed—City of Abi¬ 
lene V. Luhn, Civ.App., 66 S.W.2d 
370, error dismissed—^Rincon v. 
Berg Co., Civ.App., 60 S.W.2d 811, 
error dismissed—J e n k 1 n s v. 
Vaughn, Civ.App., 60 S.W.2d 632. 

Wis.—Culver v, Webb, 12 N.W.2d 731, 
244 Wls. 478—^Paulsen v. Gunder- 
sen, 260 N.W. 448, 218 Wls. 678— 
Faluczak v. Jones, 245 N.W. 66'6, 
209 Wls, 640, 

64 C.J. p 1123 note 67. 

1 . Kan.—Parker v. Missouri Pac, Ry. 
Co., 132 P. 166, 89 Kan. -BTS. 

64 C.J. p 1128 note 71. 

2 , Ohio.—Masters v. New Tork Cent. 
R. Co., 70 N.E.2d 898, 147 Ohio St. 
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293, certiorari denied •OT S.Ct. 1619, 
331 U.S. 836, 91 L.Ed. 1848, re¬ 
hearing denied 68 S.Ct. 33. 332 U. 
S. 786, 92 L.Ed. 369—Davison v. 
Flowers, 174 N.E. 137, 128 Ohio St. 
89. 

3. Tex.—^Erisman v. Thompson, 167 
S.W.2d 731. 140 Tex. 861—Fort 

Worth & Denver City Ry. Co. v. 
Burton, Civ.App., 168 S.W.2d 601, 
error dismissed—Peuihandle &. S. F. 
Ry. Co. V. Villarreea, Civ.App., 153 
S.W.2d 850—Texas Fire & Casualty 
Underwriters v. Blair, Civ.App., 130 
S.W.2d 409, error dismissed. Judg¬ 
ment correct—S. Bllckman, Inc., v. 
Chilton, Civ.App., 114 S.W.2d 646— 
Texas Utilities Co, v. West, Civ. 
App., 96 S.W.2d 717, error dis¬ 
missed. 

aeneral and specillo allegations 

(1) Ordinarily, general averments 
of negligence or contributory negli¬ 
gence are limited and controlled by 
various acts specified, and special is¬ 
sues should be restricted to such spe¬ 
cific acts of negligence alleged and 
proved.—Clary v. Morgan Motor Co., 
Tex.Civ.App., 246 S.W.2d 936. 

(2) Usually, it is not proper to sub¬ 
mit issues as to negligence in gen¬ 
eral terms, especially over the ob¬ 
jection of the opposite party, in cas¬ 
es where specific acts of negligence 
are pleaded and relied on.—Clary v. 
Morgan Motor Co., supra—Port 
Worth & Denver City Ry. Co. v. Bur¬ 
ton, Tex.Clv.App.. 168 S.W.2d 601, 
error dismissed. 

Contributory negligence 

(1) Issues must be confined to the 
particular contributory negligence 
pleaded.—Clowe & Cowan v. Morgan, 
Tcx.Civ.App., 153 S.W.2d 868, error 
refused. 

(2) A general plea of contributory 
negligence not excepted to is suffi¬ 
cient to warrant submission of Is¬ 
sue either generally or in such re¬ 
spective groups of issues as may be 
made by evidence, if submission is 
requested, and this rule is not chang¬ 
ed or abrogated by rules of civil pro¬ 
cedure requiring defense of contribu¬ 
tory negligence to be set forth af¬ 
firmatively by party seeking to rely 
thereon.—Uoleman v. Texas & Pac. 
Ry. Co., Tex.Civ.App., 241 S.W.2d 308, 
error refused, 

Specillo acts raised by pleadings and 
srldeiios 

^ Special issues on either negligence 
or contributory negligence should be 
I restricted to the specific acts of neg- 
' ligence raised by the pleadings and 
1 evidence.—St. Louis Southwestern R. 
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Particular special issues or interrogatories have 
been held to be properly submitted or erroneously 
refused under the facts and pleadings of the par¬ 
ticular case in actions involving contracts,^ such as 


insurance contracts,® and employment contracts 
and claims for personal servicesactions involving 
brokers and claims for commissions;'^ actions in¬ 
volving sales,® trusts,® actions involving deeds,i® 


Co. of Texas v. Daniel, Tex.Civ.App., 

161 S.W.2<i 877. 

4. N.C.—Allison v. Steele, 17 S.E.2d 
339, 220 N.C. 318, 

Tex.--Cross v. White, 132 S.W.2d 
680, 134 Tex, 91—Copeland v. Ben¬ 
nett. Clv.App., 243 S.W.2d 264— 
Manzer v. Barnes, Civ.App., 213 S. 
W.2d 464, motion granted 216 S W. 
2d 1016—Gourley v. Iverson Tool 
Co., Clv.App., 186 S.W.2d 726, re¬ 
fused for wont of merit—^Bute v. 
Holland, Clv.App., 156 S.W.2d tJS, 
error refused—-Alexander v. Stock 
Yards Nat. Bank of Fort Worth, 
Clv.App., 1'64 S.W,2d 997, error re- I 
fused—Louisiana Rrogreas Oil v. 
McDaniel, Clv.App., 154 S.W.2d 
986, error refu.sed-—^Peters Bros. v. 
Charles F. Williams Co., Civ.Aipp.. 
164 S.W.2d 667—-Cage v. Nueces 
County. Clv.App., 149 S.W.2d 190. 
error dismissed—Marvin Drug Co. 
v. Couch, Clv.App., 134 S,W.2d 366, 
error dismissed, judgment correct 
—'Strack v. Strong, Civ.App , 114 S. 
'W.2d 313, error dismissed—Glfford- 
Hill & Co. V. Jones, Civ.App.. 99 S, 
'W.2d 666—^Byrne v. Brown, Civ. 
App., 94 S.W,2d 199—Chambers v, 
Riggs. Clv.App., 86 S.W.2d 618. er¬ 
ror dismissed—Dunning v. Badger, 
Clv.App., 74 S.W.2d 161, error dis- 
tnlssed—Parks v. Hines, Civ.App.i 
€8 S.W.2d 364, affirmed Hines v. 
Parka, 96 S.W.2d 970, 128 Tex, 289 
—^National Newspaper Enterprises 
V. Chitwood, Clv.App., 68 S.W.2d 
264, error disml8.sed—Clevenger v. 
Carl B. King Drilling Co., Clv.App., 
62 S.W.2d 1001, error dismissed 

Wls.—Ernst v. Ernst, 49 N.W.2d 427, 
269 Wis. 495. 

64 C.J. p 1123 note 67 [a]. 

6 . Mo.—Huddleston v. Manhatten 
Fire & Marine Ins. Co., 148 S.W.2d 
74, 235 Mo.App. 776. 

N.C.—Davis v. St. Paul Mercury & 
Indem. Co., 40 S.E.2d 609, 227 N.C. 
80, 169 A.L.II. 220—Hicks v. Home 
Sec. Life Ins. Co., 39 S.E.2d 914, 
226 N.C. 614—Abrams v. Metropoli¬ 
tan Life Ins. Co., 27 S,E.2d 148, 223 
N.C. BOO. rehearing denied 29 S.E, 
2d 130, 224 N.C. 1. 

Pa.—First Nat. Bank v. Newark Fire 
Ins. Co„ 180 A. 168, 118 Pa.SupeT. 
S82. 

Tex.—^Alamo Cas. Co. v. Stephens, 
Civ.App., 2B9 S.W.2d 729, error re¬ 
fused no reversible error—Ameri¬ 
can Casualty & Life Co. v. Mason, 
Civ.App., 244 S,W.2d 691, error re¬ 
fused no reversible error—^Lincoln 
County Mut. Fire Ins. Co. v. Smith, 
Clv-App., 232 S.W.2d €37. refused 
no reversible error—St. Louis Fire 
. A Marine Ina Co. v. Bilverman. Civ. 


App., 221 S.W.2d 862—^American 
Nat. Ins. Co. v. Pox, Clv.App., 184 
S.W.2d 937, error refused—Hano¬ 
ver Fire Ins. Co. v. Glenn, Clv.App., 
153 S.W.2d 993—Jackson v. Con¬ 
necticut General Life Ins. Co., Civ, 
App,, 131 S.W.2d 177, error dismiss¬ 
ed, Judgment correct— ^tna. Casu¬ 
alty & Surety Co. v. Tobolowsky, 
Ciiv.App,, 120 S.W.2d 460, error dis¬ 
missed—Gulf States Security Life 
Ins. Co. V. Edwards, Civ.App., 109 
S,W.2d 1126, error dismissed—Su¬ 
preme Forest Woodmen Circle v. 
Bryant, Clv.App., 109 S.W.2d 1091 
—Southern Underwriters v. Ship- 
man, Clv.App., 97 S.W.2d 370, error 
dismissed—American Nat. Ins. Co. 
v. Briggs, Civ.App.. 90 S.W.2d 602, 
error dismissed—Metropolitan Life 
Ins. Co, V, Fribble. Clv.App., 82 
S.W,2d 414—Massachusetts Bond¬ 
ing & Insurance Co. v. Cannon, Civ. 
App., 81 S.W.2d 293—Metropolitan 
Life Ins. Co. v. Funderburk, Civ. 
App., 81 S.W.2d 132, error dismissed 
—Murray Co. v. Gilbert, Clv.App., 
80 S.W.2d 805—Straka v. Farmers' 
Mut. Protective Ass'n of Texas, 
Civ.App., 79 S.W.2d 883, error re¬ 
fused—^Washington Nat. Ins, Co. v. 

[ Bumbrey, Clv.App., 78 S.W.2d 667— 
St. Paul Fire & Marine Ins. Co. v. 

j Westmoreland, Clv.App., 77 S.W.2d 
266. affirmed 105 S.W.2d 203, ISO 

' Tex. 65—^Dorsey Life Ass'n v. Sit- 
ton. Civ.App,, 76 S.W.2d 550—.(Etna 
Casualty & Surety Co. v. Tobolow¬ 
sky, Clv.App., 73 S.W.2d 666, error 
dismissed—-J. L. Brooks Undertak¬ 
ing Co. V. West, Civ.App., 67 S W.2d 
1066—Phoenix Ins. Co. of London 
V. Stobaugh, Clv.App., 62 S.W.2d 
678, modided on other grounds 
Phcenlx Assur, Co. of London v. 
Stobaugh. 94 S.W.2d 428, 127 Tex. 
308—Transcontinental Ins. Co. of 
New York v. Frazier, Clv.App., 60 
S.W.2d 268—Home Ins. Co. v. 
Ketchey, Civ.App., 4'6 S.W.2d 360. 

Wis.—Swenson v. Kansas City Life 
Ins. Co., 17 N.W.2d 584, 246 Wls. 
432—Schmidt v. Prudential Ins. Co. 
of America, 292 N.W. 447, 236 Wis. 
603. 

26 C.J. p 667 note 96—33 C.J. p 142 
note 67—37 C.J. p 655 note 2. 

6. Ind.—Meeker v. Decker, 10 N.E.2d 
416, 104 Ind.App. 694. 

Iowa,—In re McKeon’s Estate, 289 
N.W. 916, 227 Iowa 1050. 

Tex.—Elllott-Greer Office Supply Co. 
v. Martin, 86 S.W.2d 635, 126 Tex. 
112—Montgomery v. Gay, Clv.App., 
222 S.W.2d 922, error dismissed— 
Craddock v. McAfee, Civ.App., IBI 
S.W.2d 936—^Felton v. Davenport, 
Clv,App., 148 S.W.2d 98, error dls- 
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missed, judgment correct—Parks v. 
Kelley, Clv.App., 147 S.W.2d 821 
—Peachtree Oil Co. v. Shorter, Civ. 
App., 129 S.W.2d 391—Babb v. Mil- 
Po Clothes, Clv.App., 117 S.W.2d 
873—City of Kirby vine v. Thack- 
well, Civ.App., 108 S.W.2d 226. er¬ 
ror dismissed—Dunning v. Badger, 
Civ.App., 74 S.W.2d 151, error dis¬ 
missed—Melnen v. Muease, Civ. 
App., 72 S.W.2d 931—Panhandle & 
S. F. Ry. Co, v. Wilson, Civ.App., 
65 S.W.2d 216. 

7. Kan.—Bailey v. McLeod, 66 P.2d 
460, 143 Kan. 638. 

Tek.—Lathem v. Coleman, Civ.App , 
134 S,W.2d 703—Phoenix Refining 
Co. V. Muller. Civ.App., 109 S.W.2d 
766, error dismissed—Adams v. 
Stanley, Civ.App.. 88 S.W.2d 729, 
error dismis.sed—Beck v. Beck, Civ. 
App., 77 S,W.2d 910. 

8. N.C.—Stokes V. Edwards. 62 S.E. 
2d 797, 230 N.C 306. 

Tex.—^Western Auto Supply Co. r. 
Clark, Civ.App., 263 S.W.2d 929— 
Richards v. Frick-Reld Supply Cor¬ 
poration, Clv.App., 160 S.W.2d 282, 
error refused—Holt v. Manley, Civ. 
App., 146 SW.2d 773—C. V. Hill & 
Co. V. Fricke, Civ.App., 136 S.W.2d 
682, error dismissed, judgment cor¬ 
rect—Texas Creosoting Co. v. Sims, 
Clv.App., 81 S.W.2d 666. error re¬ 
fused—Scott V. McWilliams, Civ. 
App., 60 S.W.2d 491, error dis¬ 
missed. 

Wis.—P. H. Bresler Co. v. Bauer, 248 
N.W. 788, 212 Wis. 386, rehearing 
denied 250 N.W. 8. 212 Wis. 386. 

9. N.C.—Wilmington Furniture Co. 

V. Cole, 178 S.E. 679, 207 N.C. 840, 
847. 

Tex.—Brown v. O’Meara, Clv.App., 
206 S.W.2d 122, error refused no 
reversible error—Posey v. Varnell, 
Civ.App., 60 S.W.2d 1067, error dis¬ 
missed. 

10. Ga.—^Wood v. Claxton, 85 S.E.2d 
455, 199 Ga. 809—Georgia Chemical 
Works V. Malcolm, 197 S.E. 768, 186 
Ga. 276. 

Tex.—Eversole v. Theimer, Civ.App., 
266 S.W.2d 927—Jacobs v. Chand¬ 
ler, Civ.App., 248 S.W.2d 825—^As- 
berry v. Fields, Civ.App., 242 S.W. 
2d 241, error refused—Jinks v. 
Whitaker, Clv.App., 196 S.W.2d 814, 
error refused no reversible error 
198 S.W.2d 86, 14'6 Tex. 818—W. T. 
Rawleigh Co. v. Cowan, Civ.App., 
152 S.W.2d 796—Tipton v. Tipton, 
Civ.App., 140 S.W.2d 866. error dis¬ 
missed, Judgment correct—Clem¬ 
ents V. Williams, Civ.App., 128 S. 

W. 2d 103—Loving County v. Hig¬ 
ginbotham, Clv.App., 116 S.W.2d 
1110, error dismissed—Lott ▼. Van 
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gages and deeds of trust ,'3 and leases;'* and 
actions involving adoption, attorneys' fees,'® part¬ 
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Particular special issues and interrogatories have 
also been held proper or erroneously refused in ac¬ 
tions for assault,*^ conversion,*® false imprison¬ 
ment,*' libel and slander,** malicious prosecution,*® 
replevin,*® trespass to try title,*' trover,** unlawful 
arrest,** workmen's compensation,** and wrongful 


Zandt, Clv.App., 107 S.W.2d 761 
—Keels V. Metzler, Clv.App., 94 
S.W.2d 799, error dismissed—Parks 

V. Hines. Clv.App., 68 S.W.2d 364, 

affirmed Hines v. Parks, 96 SW.2d 
970, 128 Tex. 289—Crawford v. 

Kennedy. Clv,App., 7G S.W.2d 643, 
error dismissed. 

11. Tex.—Pullen v. Russ, Clv.App., 
226 S.W.2d 876, refused no reversi¬ 
ble error. 

13. N.C.—Grier v. Weldon, 172 S.E. 
200, 205 N.C. 575. 

Tex.—Anglin v. Cisco Mortg. I^oan 
Co.. 141 S.W.2d 935, 135 Tex. 188 
—^Western Auto Supply Co. v. 
Clark. Clv.App., 263 S.W.2d 929— 
Cartwright v. Flatt, Clv.App, 244 
S.W.2d 523—Somerville v. Smith, 
Clv.App., 200 S.W.2d 242—Corona 
Petroleum Co, v. Jame.son, Civ. 
App., 146 S.W.2d 512, error dismiss¬ 
ed, Judgment correct—First State 
Bank of Denton v. Smoot-Curti.s 
Co., Civ.App., 121 S W.2d CG7, er¬ 
ror dismissed—Bledsoe v. Pritch¬ 
ard. Civ.App., 107 S.W 2d 742—First I 
Nat. Bank v. rhlllip.s. Civ.App. j 
101 S.W.2d 319, error dismis.sed— 

U. S, Investment Corporation v. I 
Chandler, Civ.App,, 80 S.W 2d 1029, 
error refused — First Nat. Bank v. I 
Crocker, Clv.App., 80 S.W.2d 442 
—Griffin V. Cawthon, Civ.App., 77 
S.W.2d 700, error refused—Wisch- 
kaemper v. Massey, Clv.App., 70 S. 

W. 2d 771—Mlers v. Del Rio Rank 
& Trust Co., Clv.App., 67 S.W.2d 
1071, error dismis.sed—Willson v. 
Manasco, Clv.App,, 63 S.W.2d 910. 

13. Tex.—Richards v. Frlck-Reid 
Supply Corporation, Clv.App., 160 
S.W.2d 282, error refused—Union 
Central Life Ins. Co. v. Roach, Civ. 
App., 106 S.W.2d 374, error dis¬ 
missed—Gulf Refining Co. v. Smith, 
Clv.App., 81 S.W.2d 156 —Ullrich v. 
Schramm, Civ.App., 64 S.W.2d 1041. 

14. Tex.—Steinke v. Schmid, Civ. 
App.. 223 S.W.2d 955—Adams v, 
Corder, Clv.App., 205 S.W.2d 608— 
Anderson v. Poulos, Civ.App., 197 
S.W. 2d 621, error refused no revers¬ 
ible error—Gay v. Alma petroleum 
Corporation, Civ.App., 79 S.W.2d 
874. 

15. Tex,—^Parten v. Wilson, Clv.App., 
243 S.W.2d 198, refused no reversi¬ 
ble error—Treme v. Thomas, Civ. 
App., 161 S.W.Zd 124. 

le. Tex. — ^Union Central Life Ins. 
Co. V. Boulware, Civ.App., 238 S.W. 
2d 722. 

17, Tex.—Bivins v. Proctor, 80 S.W. 


2d 307, 125 Tex. 137—Meier v. Mur-1 
phy, Clv.App., 207 S.W.2d 947. re¬ 
fused no reversible error—Shaw v 
Porter. Civ.App., 190 SW.2d 39C, 
refused for want of merit. 

18. Tex.—^Kinsey v. Dutton, Civ. 
App., 100 S.W.2d 1025, error dis¬ 
missed. 

19. Ohio,—^Pfoh V. Whitney, App , 62 
N.E2d 744. 

90. Tex — Bute v. Holland, Civ.App., 
156 S ■VV.2d 69, error refused—Gif- 
ford-Hlll & Co. V. Jones, Civ.App., 
99 S.W.2d 6.6G. 

21. Tex.—Saltmount Oil Corp. v. Im¬ 
perial Crown Royalty Corp., Civ 
App., 98 S.W.2d 418, error dis¬ 
missed. 

22. Utah.—Griffiths v. Archibald, 272 
P.2d 686, 2 Utah 2d 293. 

23. Tex.—Stevenson v. Wilson, Civ. 
App., 206 S.W.2d 613. error refused 
no reversible error. 

24. Tex—Hoerster v. Wilke, Civ. 
App., 140 S.W.2d 952, affirmed 1’58 
S.W.2d 288. 138 Tex. 263—Karr v. 
Cockerham, Civ.App., 107 S.W.2d 
719, error dismissed—Texas Nat. 
Bank of Beaumont v. Angelo, Civ. 
App., 102 S.W,2d 314, error dis¬ 
missed. 

25. Ill.—Patterson v. Dempsey, 119 
N.E.2d 616, 2 IIl.App2d 291. 

N.C.—Reese v. Clark, 176 S.E. 116, 
206 NC. 718. 

Tex.—Forrest v. Fau.st, Clv.App., 110 
S.W.2d 147, error dismi.ssed—'Ala¬ 
mo Downs, Inc., v. Briggs, Civ. 
App., 106 S.W.2d 738, error dis¬ 
missed. 

98. Tex.—Lawson v. First Nat. Bank 
of Rotan, Clv.App., 150 S.W.2d 279, 
error dismissed, judgment correct 
—Security State Bank of Tahoka v. 
Spinnler, Civ.App., 78 S.W.2d 275— 
Security State Bank v. Spinnler, 
Civ.App., 56 S.W.2d 128, error dis¬ 
missed. 

27. Ohio.—Salley v. Wagner, 105 N. 
E.2d 878, 90 Ohio App. 295. 

28. Tex,—^Fltzjarrald v. Panhandle 
Pub. Co., 228 S.W.2d 499, 149 Tex. 
S7 —Bell Pub. Co. v. Garrett Engi¬ 
neering Co., 170 S.W.2d 197, 141 
Tex. 51—^Korkmas v. Turner, Civ. 
App, 261 S.W.2d 426—Norris v. 
White, Civ.App., 154 S.W.2d 819, 
error refused—Lozano Newspapers 

V. Alvarez, Clv.App., 104 S.W.2d 
673, error dismissed—Ciyrus W. 
Scott Mfg. Ce. v. Minis, Clv.App., 
67 S.W.2d 88'5, error dismissed. 

29. Pa.—Simpson v. Montgomery 
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Wara & Co., 68 A.2a 44S, 166 Pa. 
Super. 408, opinion adopted 76 A.2d 
656, 366 Pa. 3. 

30. Utah.—Kunz v. Nelson. 100 P.2d 
217, 98 Utah 421. 

31. Tex.—Harris v. Wood County 
Cotton on Co.. Civ.App., 222 S.W. 
2d 331, refused no reversible er¬ 
ror—^Whelan v. Henderson, Civ. 
App., 137 S.W. 2d 150, error dis¬ 
missed, judgment correct—Reed v. 
Scoggins, Civ.App., 123 S.W.2d 457, 
error dismissed—Cude v. Vaughn, 
Clv.App., Ill S.W.2d 1165—W. T. 
Carter & Pro v. Rhoden, Civ.App., 
72 S.W.2d 620, error dismissed. 

32. Tex.—Bolton v. Stewart, Civ. 
App., 191 S.W.2d 798. 

33. Tex.—Central Motor Co. v, Rob¬ 
erson. Clv.App., 154 S.W.2a 180. 
affirmed Burton v. Roberson, 164 
S.W.2d 624, 139 Tex. 682, 148 A. 
L.R. 1. 

34. Mtl.—Bethlehem Steel Co. v. Zie- 
genfuss. 49 A.2d 793, 187 Md. 283. 

Tex —Le Beau v. Highway Ins. Un¬ 
derwriters, 187 8.W.2d 73, 143 Tex. 
589—Maryland Cas. Co. v. Brown, 
116 S.W.2d 394, 131 Tex. 404—Guz¬ 
man V. Maryland Cas. Co., 107 S.W. 
2d 3,76, 139 Tex. 63 —Texas Indem¬ 
nity Ins. Co. V. Thibodeaux, 106 
S.W.2d 268, 129 Tex. 655-~Texa8 
Employers’ Ins. Ass'n v, Arnold, 
88 S.W.2d 473, 126 Tex, 466—Trad¬ 
ers & General Ins. Co. v. Ross, Civ. 
App., 263 S.W.2d 673, error refused 
— Gulf Cas. Co. V. Hughes, Civ. 
App., 230 S.W. 2d 293—Pacific Em- 
ployor.s Ins. Co. v. Gage, Clv.App., 
199 S.W.2d 637, error refused no 
reversible error—Texas Emp. Ins. 
Ass’n V. Wright, Clv.App,, 196 S. 

W.2d 837, error refused no reversi¬ 
ble error—Maryland Cas. Co. v. 
Ilearks, Civ.App., 188 S.W.2d 262, 
affirmed 190 S.W.2d 62, 144 Tex. 817 
—Maryland Cas. Co. v. Davis, Civ. 
App., 181 S.W.2d 107—Zurich Gen¬ 
eral Acc. & Liability Ins. Co. v. 
Chancey, Clv.App., 166 S.W.2d 9’66, 
error refused—Maryland Cos. Co. 
V. Stewart, Clv.App., 164 S.W.2d 
800, error refused—Texas State 
Highway Department v. Butler, 
Civ.App., 168 S.W.2d 878. error re¬ 
fused—Maryland Cas. Co. v. Ab¬ 
bott, Civ.App., 14« S.W.2d 466, er¬ 
ror dismissed, Judgment correct— 
Southern Underwriters v. Mowery, 
Civ.App., 147 S.W.2d 834, error dis¬ 
missed, Judgment correct—Mary¬ 
land Cas. Co. V. Landry, Civ.App., 
147 S.W.2d 290, error dismissed. 
Judgment correct—Southern Under- 
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attachment ;55 in actions for injury to property^® 
or for personal injuries in actions against a 
carrier for injury to goods in actions against 
employers for injuries to their employees;®® in 
actions against railroads for injuries to passen¬ 


gers,®® employees,motorists,®* or pedestrians;®® 
in actions against a street railroad or bus for in¬ 
juries to passengers®® or pedestrians ;®5 in actions 
for injuries caused by motor vehicles®® in actions 
for injuries to motorists,®'^ injuries to cy- 


wrlters v. Dykes, Clv.App., 145 S. 
W.2d 1105—Southern Underwriters 

V. Blair, CiY.App., 144 S.W.2d 641— 
Traders & General Ins. Co. v. Jen¬ 
kins, Civ.App., 141 S.W.2d 312— 
Maryland Caa, Co. v. Jackson, Civ. 
Aipp., 139 S.W.2d 631, error dismiss¬ 
ed, Judgment correct—Traders & 
General Ins, Co. v. Lockwood, Civ. 
App., 138 S.W.2d 589, error dismiss¬ 
ed, judgment correct—^Federal Un¬ 
derwriters Exchange v. Bullard. 
Civ.App., 128 S.W.2d 126—Trader.s 
& General Ins. Co. v. Marrable, 
Civ.App., 126 S.W.2d 746, error dis¬ 
missed—Gulf Casualty Co. v. Arch¬ 
er, Civ.App., 118 S.W.2d 976, error 
dismissed—Traders & General Ins. 
Co. V. Bums, Civ.App., 118 S.W.2d 
391—Maryland Casualty Co. v. 
Crosby. Civ.App., 117 S.W.2d 624. 
error dismissed—^Wilson v. Stand¬ 
ard Accident Ins. Co., Civ.App., 
116 S.W.2d 463, error dismissed— 
Federal Underwriters Exchange v. 
Rigsby, Civ.App., 114 S.W.2d 364— 
Western Casualty Co. v. Lapco, Civ. 
App., 108 S.W.2d 740, error dis¬ 
missed—Southern Underwriters v. 
Stubblefield, Civ.App., 108 S.W.2d 
667—Gulf Casualty Co. v. Fields. 
Civ.App., 107 S.W.2d 661. error 
dismissed—Consolidated Casualty 
Ins. Co. V. Fortenberry, Civ.App., 
103 S.W.2d 1049, error refused— 
Traders & General Ins. Co. v. Hunt¬ 
er, Civ.App., 96 S.W.2d 153, error 
dismissed—Texas Employers Ins. 
Ass’n V. Johnson, Civ.App., 89 S.W, 
2d 1112, error dismissed—Liberty 
Mut. Ins. Co. V. Boggs, Civ.App., 
66 S.W.2d 787. error dismissed. j 

71 C.J. p 1348 notes 64. 65. ’ 

35. Tex.—Gossett v. Jones. Civ.App., 
123 S.W.2d 724. 

36. Kan.—Gardonhlre v. Sinclalr- 
Prairle Oil Co., 44 P.2d 280. 141 
Kan. 865. 

37. Tex.—Hall v. Medical Bldg, of 
Houston. 261 S.W,2d 497, 161 Tex. 
426—Texas Livestock Marketing 
Ass’n v, Rogers, Civ.App., 244 S. 

W. 2d 869, error refused no reversi¬ 
ble error—Rumbo v. Nixon, Civ. 
App., 241 S.W.2d 9'83—City of Dal¬ 
las V. Hutchins, Civ.App., 226 S.W. 
2d 165, refused no reversible error 
—Ohlen V. Hagar, Civ.App., 212 S. 
W.2d 268, refused no reversible er¬ 
ror—Gillette Motor Transp. Co. v. 
Whitfield, Civ.App., 197 S.W.2d 157, 
affirmed 200 S.W.2d 624, 14'6 Tex. 
!671—Balgue v. Green, Civ.App., 
193 S.W.2d 706, error refused no re¬ 
versible error—^Browning v. Graves, 
Civ.App., 162 S.W.2d 616, error re¬ 
fused—Traders & General Ins. Co. 


v. Scogin, Civ.App., 146 S.W.2d 1014, 
error dismissed, Judgment correct 
—Snelling v. Harper, Civ.App., 137 
S.W.2d 222, error dismissed, Judg¬ 
ment correct—Stallcup v. United 
Gas Public Service Co., Civ.App., 
119 S.W.2d 674, error dismissed— 
South Plains Coaches r. Box, Civ. 
App., Ill S.W.2d 1151, error dis¬ 
missed—The Pair, Inc., v. Prelsach, 
Civ.App., 77 S.W.2d 726—Texas & 
N. O. R. Co. V. Kveton, Civ.App., 
76 S.W.2d 118, error dismissed. 

Wash.—Shandrow v. City of Tacoma, 
73 P.2d 733, 192 Wash. 329. 

W.Va.—Agsten v. Lemma, 193 S.E. 
645, 119 W.Va. 330. 

38. Tex.—Boring v. Chicago, R. I. 
& P. R. Co., Civ.App., 208 S.W.2d 
416—Texas & N. O. R. Co. v. Llde, 

I Civ.App., 117 S.W.2d 479—Railway 

I Express Agency v. McCarrick, Civ. 

I App., 69 S.W.2d 803. 

39. Mass,—Cozzo v. Atlantic Refin¬ 
ing Co., 12 N.E.2d 744, 299 Mass. 
260. 

Tex.—Socony-Vacuum Oil Co. v. 

1 Aderhold, 240 S.W.2d 761, 160 Tex. 
292—Hopson v. Gulf Oil Corp., 237 
S.W.2d 352, 1'50 Tex. 1—Grandstaff 
v. Mercer. Civ.App., 214 S.W.2d 133, 
refused no reversible error—Butts 
v. Weaver, Civ.App., 145 S.W.2d 261, 

, error dismissed, Judgment correct 
—Ford Motor Co. v. Whitt, Civ. 
App,, 81 S.W.2d 1032, error refused. 

, 40. Wia.—^Wegner v. Chicago & N, 
W. Ry. Co., 55 N.W.2d 420, 262 Wis. 
402, 

41. Mo.—Prince v, Kansas City 

Southern Ry. Co.. 229 S.W.2d 668, ] 
360 Mo. 580. ^ 

Tex.—^Panhandle & Santa Fe Ry. Co. 
V. Dean, Civ.App., 269 S.W.2d 439 
—Texas & P. Ry. Co. v. Mix, Civ. j 
App.. 193 S.W.2d 642—Kansas City 
Southern Ry. Co. v. Chandler, Civ. 
App., 192 S.W.2d 804, refused no 
reversible error—^Texas & N. O. R. 
Co. v. Warden, Civ.App., 107 S.W. 
2d 451, error dismissed—^Texas & 
N. O. R. Co. V. McGinnis, Civ.App., 
81 S.W.2d 200. affirmed 109 S.W.2d 
160, 130 Tex, 338. 

42. Tex.—Fort Worth & D. Ry. Co. 
V. Barlow, Civ.App., 263 S.W.2d 
278, error refused no reversible 
error—International-Great North¬ 
ern R. Co. V. Acker, Civ.App., 128 
S.W.2d 606, error dismissed. Judg¬ 
ment correct—St. Louis, S. F. & T. 
Ry. Co. V. Williams, Civ.App., 104 
S.W.2d 103, error dismissed. 

43. Tex.—Texaa & N. O. R. Co. v. 
Daft, Civ.App., 120 S.W. 2d 481. 

44. Ohio.—^Bradley v. Mansfield Rap¬ 
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id Transit, 93 N.E.2a 672, 164 Ohio 
St. 154. 

Tex.—Texas Bus Lines v. Anderson, 
Civ.App,, 233 S.W.2d 9-61, refused 
no reversible error—^Airline Motor 
Coaches v. Howell, Civ.App., 195 
S.W.2d 713, error refused no revers¬ 
ible error—^Austin St. By. Co. v. 
Oldham, Civ.App., 109 S.W.2d 236. 
error refused. 

46. Tex.—^Wichita Transit Co. v. 
Sanders, Civ.App., 214 S.W.2d 810. 

46. Ill.—Leonard v. Stone. 45 N.E. 
2d 620, 381 Ill. 843—Welnrob v. 
Heintz, 104 N.E.2d 634, 346 Ill.App. 
30. 

Mich,—Wallace v. Skrzvckl, 61 N.W. 
2d 106, 838 Mich. 16'5. 

Tex.—Russell Const. Oo. ▼. Fonder, 
186 S.W.2d 233, 143 Tex, 412—Col¬ 
lins V. Smith, 176 S.W.2d 407, 142 
Tex, 36—Coleman County Elec. Co- 

I op, V. Agnew, Civ.App., 265 S.W. 
2d 911, error granted—Blasberg v. 
Cockerell, Civ.App., 264 S.W.2d 
1012 . 

Wis—Elch V. Brennan. 270 N.W. 47. 
223 Wis. 174. 

47. Cal,—Bennett v. Chandler, 126 P. 
2d 173, 350 Cal.App.2d 256. 

Kan.—In re Erwin’s Estate, 228 P.2d 
739, 170 Kan. 728. 

Ohio.—Bobbitt V. Maher Beverage 
Co., 89 N.E,2d 683, 152 Ohio St. 246. 

Pa.—Freedman v. Dalton, 25 A.2d 
176, 344 Pa. 212. 

Tex.—Pharr v. Coldeway, Civ.App., 
266 S.W.2d 917—Romo v. San An¬ 
tonio Transit Co.. Civ.App., 236 
S.W, 2d 205, error refused no re¬ 
versible error—Tripp v. Watson, 
Civ.App., 235 S.W.2d 677, error re¬ 
fused no reversible error—^Ander¬ 
son V. Broome, Civ.App., 233 S.W. 
2d 901—Pressler v. Moody, Civ. 
App., 233 S.W.2d 166—Chesshir v. 
Nall, Civ.App., 218 S.W.2d 248, re¬ 
fused no reversible error—McGreg¬ 
or Milling & Grain Co. v. Waren, 
Civ.App., 176 S.W.2d 476, error re¬ 
fused—Mercer v. Evans, Civ.App., 
173 S,W.2d 206—Lackey v. Moffett, 
Civ.App., 172 S.W.2d 716—Texas 
Steel Co. V. Rockholt. Clv.App., 142 
S.W. 2d 842, error refused—Spears 
Dairy v. Davis, Clv.App., 124 S.W. 
2d 169—O. K. Theater Corp. v. Reh- 
meyer, Civ.App., 115 S.W.2d 985, 
error dismissed—Southern Motor 
Lines v. Creamer, Civ.App., 113 S. 
W.2d 624, error dismissed—South¬ 
land Greyhound Lines v. Richards, 
Civ.App., 77 S.W.2d 272, error dis¬ 
missed. 

Wis.—Leikness v. Prochaska, 63 N. 
W.2d 723, 266 Wis. 437—Johrson 
v. Sipe, 66 N.W.2d 862, 263 Wis, 191 
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clists,*** or injuries to pedestrians j** and in actions 
under price control statutes. 

Likewise, special issues and interrogatories have 
been held properly submitted or erroneously refused 
on the issues of abandonment,adverse posses¬ 


sion,®* assumed risk,®* attractive nuisance,®^ bound¬ 
aries,®® comparative negligence,®® contributing 
cause,®^ custom,®* discovered peril,®* domicile,®* 
duress,®^ estoppel,®* fraud,®* imputed negligence,®^ 
independent intervening cause,®® knowledge and no¬ 
tice,®® limitations,®^ lookout,®* malice,®* as well as 


—Wenzel v. Werch, 39 N.W.2d 721, 
266 Wls. 47--Hegge v. Hartford Ac¬ 
cident & Indem. Co., 35 N.W.2d 215, 
254 Wls. 145—Callaway v. Kryzen, 
279 N.W. 702, 228 Wis. 63. 

48. Tex.—Starnes v. Muncy, Civ. 
App., 213 S.W.2d 765—Ramming v. 
Halstead, Clv.App., 77 S.W.2d 920, 
error dismissed. 

49. Ohio.—Sparks v. Sims, App., 92 
N.E.2d 428. 

Tex,—Chapman v. Evans, Clv.App,, 
186 S.W.2d 827, refused for want of 
merit—^Huey & Philp Hardware Co. 
V. McNeil. C1V.APP.. Ill S.W.2d 
1205, error dlsimissed—Jones v. 
Mcllveene, Clv.App., 106 S,W.2d 
603, error dismissed—Texas Elec¬ 
tric Service Co. v. Klnkead, Civ. 
App.. 84 S.W.2d 667, error dis¬ 
missed. 

Wls.—Cook V. Wisconsin Tel. Co., 66 
N.W.2d 494, 263 Wls. 66. 

60. Tex.—Price v, Nichols, Clv.App.. 
218 S.W.2d 283. 

61. Tex.—Seastrunk v. Walker, Civ. 
App., 156 S.W,2d 996, error refused 
—^Adams V. Stanley, Clv.App., 88 
S.W.2d 729, error dismissed—^Fort 
Worth Properties Corporation v. 
Bahan, Clv.App., 68 S.W.2d 228, 

62. Tex.—Pearson v. Poherty, 183 
S,W.2d 463, 143 Ter. 64—Parr v. 
Ratlsseau, Clv.App., 236 S.W.2d 603, 
error refused no reversible error 
—Kourl V. Kelton, Clv.App.. 178 
S.W.2d 712—Clayton v. Reamer, 
Clv.App., 1'63 S.W.2d 1020. error re¬ 
fused—Ramirez v. Acker, Clv.App., 
124 S.W.2d 906, affirmed 138 S.W.2d 
1054. 134 Tex. 647—Webb v. Dav- 
ant, Clv.App., 113 S.W.2d 926— 
Heed v. Magnolia Petroleum Co., 
Clv.App., '67 S.W.2d 359, error dis¬ 
missed. 

63. Tex.—^Fox v. Gulf, C. & S. P. Ry, 
Co., Clv.App., 80 S,W.2d 1072, error 
dismissed. 

Wis.—School V. Milwaukee Automo¬ 
bile Ins. Co., 291 N.W, 311, 234 
Wis. 332, 

■64 C.J. p 112'6 note 62. 

64. Tex. — ^Natatorium Laundry Co. 

V. Saylors, Clv.App., 131 S.W.2d 
790, error dismissed, judgment cor¬ 
rect. 

65. Tex.—Swearingen v. Brown, Civ. 
App., 196 S.W.2d 724, error refused 
no reversible error—^Humble Oil & 
Refining Co. v. Owlngs, Clv.App., 
128 S.W.2d 67—Snyder v. Magno¬ 
lia Petroleum Co., Civ.Ajpp., 107 S. 

W. 2d 603, error dismissed. 


56. Wls.—Callaway v, Kryzen, 279 

N. W. 702, 228 Wis, 63. 

57. Tex.—State v. Schllck, 179 S.W. 
2d 246, 142 Tex, 410—Texas Em¬ 
ployers Ins, Ass’n V. Griffis, Civ. 
App., 141 S.W.2d 687—Traders & 
General Ins, Co. v. Watson, Civ. 
App., 131 S.W.2d 1103, error dis¬ 
missed, judgrment correct—Traders 
& General Ins. Co. v. Mllllken, Civ. 
App., 87 S.W.2d 603—Texas Indem¬ 
nity Ins. Co. V. Perdue, Clv.App., 
64 S.W.2d 386, error refused. 

58. Tex.—Texas & N. O. R. Co. v. 
Owens. Civ.App., 64 S.W.2d 848, er¬ 
ror refused. 

59. Tex.—Crawford v. Deterlng Co., 
237 S.W.2d 615, 150 Tex. 140—Tex¬ 
as & N. O. R. Co. V. Grace, 188 S. 
W.2d 878, 144 Tex. 71—Texas & N. 

O. R, Co. v. Foster, Civ.App., 266 
S.W.2d 206, error refused no re- 
ver.sible error—Sunset Motor Lines 
V, Blasingame, Civ.App., 246 S.W. 
2d 288, error dismissed—Andrews 

V. Daniel, Civ.App., 240 S.W.2d 1018, 
error dismissed—Bayshore Bus 
Lines v. Cooper, Civ.App., 223 S. 

W. 2d 77, refused no reversible er¬ 
ror—Pryor v. Bunch, Civ.App., 20'1 
S.W.2d 617, error refused—Texas 
Elec. Ry. Co. v. Wooten, Clv.App., 
173 S.W.2d 463, error refused— 
International-Great Northern R. 
Co. V, Acker, Civ.App., 128 S.W.2d 
606, error dismissed, Judgment cor¬ 
rect—South Texas Coaches v. 
Woodard. Clv.App., 123 S.W.2d 396 
—International-Great Northern R. 
Co. V. Pence, Civ.App., 113 S.W.2d 
206, error dismissed—Shannon v. 
Horn, Clv.App., 92 S.W.2d 1090, er¬ 
ror dismissed—Southwestern Bell 
Telephone Co. v. Ferris, Civ.App., 
89 S.W.2d 229, error dismissed. 

64 C.J. P 1126 note 61. 

60. Tex.—Hough v. Grapotte, 90 S. 
W.2d 1090, 127 Tex. 144. 

61. Tex.—Goodrum v. State, Civ. 
App., 168 S.W.2d 81, error refused. 

62. Tex.—^Kinsey v. Dutton, Civ. 
App., 100 8.W.2d 1026, error dis¬ 
missed—Colepan v. Moore, Civ. 
App., 87 S.W.2d 300. 

63. N.C.—J. B. Colt Co. V. Barber, 
170 S.E. 663, 206 N.C. 170. 

B,.I.—Currie v. Nathanson, 190 A. 22, 
67 R.I. 361. 

Tex.—Passero v. Loew, Civ.App., 269 
S.W. 2d 909, error refused no re¬ 
versible error—Kllndworth v. 
O’Connor, Clv.App., 240 S.W.2d 470, 
refused no reversible error—-Mc- 
Clung Const. Co. v. Muncy, Civ. 
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App.. 65 S.W.2d 786, error dis¬ 
missed. 

64. Tex.—Hicks v. Brown, Clv.App., 
128 S.W.2d 884, modified on other 
grounds 161 S.W.2d 790, 136 Tex. 
399. 

65. Tex.—Bryant v. Banner Dairies, 
Inc., Clv.App., 265 S.W.2d 271, re¬ 
fused no reversible error—Blasberg 

V. Cockerell, Clv.App., 264 S.W.2(i 
1012—Garner v. Prescott, Clv.App., 
234 8.W.2d 704—Fort Worth & Den¬ 
ver City Ry. Co. v. Walters, Civ. 
App., 164 S.W.2d 177, error refused 
—Tarver v. Vallance, Civ.App., 97 
S.W.2d 748. 

66. Kan.—Jelf v. Cottonwood Falls 
Gas Co., 160 P.2d 270, 160 Kan. 
112 . 

N.C.—La Vecchia v. North Carolina 
Joint Stock Land Bank of Durham, 
9 S.E.2d 489, 218 N.C. 85. 

Tex.—Colorado County v. J. M. Eng¬ 
lish Truck Line, Clv.App., 266 S.W. 
2d 866, error refused no reversible 
error—Mlncben v. First Nat. Bank 
of Alpine, Civ.App., 268 S.W.2d 601, 
error refused no reversible error— 
Southwest Stone Co. v. Symons, 
Clv.App., 287 S.W.2d 880, error re¬ 
fused no reversible error—^Kirkland 
v. Mission Pipe & Supply Co., Civ. 
App., 182 S.W.2d 854, error refused 
—Fort Worth & D. C. Ry. Co. v. 
Hambrlght, Clv.App., 130 S.W.2d 
436, error dismissed. Judgment cor¬ 
rect—^Hom-Ond Food Stores v. 
Voigt, Clv.App., 116 S.W.2d 981, er¬ 
ror dismissed. 

Wash.—Easton v. Chaffee, 132 P.2d 
1006, 16 Wash.2d 188. 

Wls.—Hoar v. Rasmusen, 282 N.W. 
662, 229 Wls. 609. 

67. Tex.—Reeves v. Fonville, Civ, 
App., 267 S.W.2d 238—Kurt* v. 
Robinson, Civ.App., 266 S.W.2d 1008 
—Texas Employers’ Ins. Ass’n v. 
Jones, Clv.App,, 70 S.W. 2d 1014, 
error dismissed—^Halsey v. Humble 
Oil & Refining Co.. Clv.App., 66 B. 

W. 2d 1082, error dismissed. 

68. Tex.—^Wenskl v. Kabltzke, Civ. 
App., 267 S.W.2d 168—Gonzales v. 
Orsak, Clv.App., 206 S.W.2d 798— 
Herndon v. Halliburton Oil Well 
Cementing Co., Clv.App., 154 S.W. 
2d 163, error refused—^Texas & N. 
O. R. Co. V. Brook, Clv.App., 127 
S.W.2d 699, error dismissed. Judg¬ 
ment correct—McMath Co. v. Stat¬ 
en, Civ.App., 60 S.W. 2d 290. 

69. Tex.—Central Motor Co. v. Rob¬ 
erson, Civ.App., 154 S.w.2d 180, af¬ 
firmed Burton v. Roberson, 164 S. 
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in Other cases on the issues of marriage,^® 

mistake,mental capacity,"^2 nuisance,payment, 

release,'^® speed,title to land,'^'^ undue influence,"^* 
value,violation of statute or ordinance,*® wanton 
or willful misconduct, *1 and warnings and signals.*^ 


Furthermore, special issues and interrogatories have 
been held properly submitted or erroneously refused 
on an issue of whether defendant, under the cir¬ 
cumstances, was negligent;** whether plaintiff was 


W.2d 624, 139 Tex. 562, 143 A.L.R, 
1—Houston Printing Co. v. Hunter, 
Civ.App., 106 S.W.2d 312, error dis¬ 
missed. Affirmed 106 S.W.2d 1043, 
129 Tex. 652. 

70. Tex.—^Walker v. Jean Lafltte Ho¬ 
tel Corp., Civ.App., 94 S.W.2a 604, 
error dismissed. 

71. N.C.—Lewis V. Pate, 181 S.E. 
'623. 208 N.C. 512. 

Tex.—Hughes v. Belman, Civ.App., 
200 S.W.2d 431. 

7fl. Tex.—Kllndworth v. O’Connor, 
Civ.App., 240 S.W.2d 470, refused 
no reversible error—Joy v. Joy, Civ. 
App,, 166 S.W.2d '647, error re¬ 
fused, 

78. Conn.—Orlo v. Connecticut Co., 
21 A.2d 402, 128 Conn. 231. 

Tex.—Rosenthal v. City of Dallas, 
Civ.App., 211 S.W.2d 279, refused no 
reversible error—City of Dublin v.' 
Hicks, Civ.App., 120 SW.2d 872. 

74L Tex.—Pioneer Bldg. & Loan 
Ass’n V. Compton, Civ.App., 138 S. 
W.2d 884. 

75. N.Y.—Campbell v. Muncle, 286 N. 
T.S. 848, 247 App.Div. 768. 

76. Kan.—Lamb v. Liberty Life Ins. 
Co., 282 P. 699. 129 Kan. 234. 

Tex.—Texas & P. Ry. Co. v. Mix, Civ. 
App., 193 S.W.2d '542—Green v. Ll- 
gon, Civ.App., 190 S.W.2d 742, re¬ 
fused no reversible error—Chap¬ 
man V. Evans, Civ.App., 186 S.W.2d 
827, refused for want of merit— 
City of Fort Worth v. Lee, Civ. 
App., 182 S.W.2d 831, affirmed 186 
S.W.2d 954. 143 Tex. 561, 159 A.L.R. 
125—McGregor Milling & Grain Co. 
V. Waren, Civ.App., 175 S.W.2d 476, 
error refused—Texas & N, O. R. Co. 
v. Brook, Civ.App., 127 S.W.2d 699, 
error dismissed, Judgment correct 
—'Vincent v, Johnson, Civ.App., 117 
S.W.2d 136, error dismissed—^Aus¬ 
tin St. Ry. Co. V. Oldham, Civ.App., 
109 S.W.2d 235, error refused— 
McClelland v. Mounger, Civ.App., 
107 S.W.2d 901, error dismissed by 
agreement—Southland Greyhound 
Lines v. Richards, Civ.App., 77 S.W. 
2d 272, error dismissed. 

77. Tex.—Senegar v. La Vaughan, 
Civ.App., 230 S.W.2d 311, error re¬ 
fused no reversible error—^Humble 
Oil & Refining Co. v. Owlngs, Civ. 
APp., 128 S.W.2d 67. 

78. Tex.—Beckham v. Mayes, Civ. 
App., 229 S.W.2d 636. 

79. Tex.—Minchen v. First Nat. 
Bank of Alpine, Civ.App., 263 S.W. 
2d 601. error refused no reversible 
error. 

80. Tex.—^Fisher v. Leach, Civ.App., 


221 S.W.2d 384, refused no reversi¬ 
ble error—Little Rock Furniture 
Mfg. Co. v. Dunn, Civ.App., 218 S. 
W.2d 527. Error granted, affirmed 

222 S.W.2d 985, 148 Tex. 197—Hul¬ 
sey V. Patterson, Civ.App., 121 S. 
W.2d 609. 

81. Ill.—Jones v. Phillips, 110 N.E.2d 
768. 349 Ill.App. 393—Granlie v. 
Valha, 37 N.E.2d 931, 312 Ill.App. 
181, 

Ohio.—Oyster v. Kuhn, 22 N.E.2d 80, 
65 Ohio App. '633. 

64 C.J. p 1125 note 60. 

82. Tex.—Cree v. Miller, Civ.App., 
255 S.W.2d 666, refused no reversi¬ 
ble error—Texas Livestock Market¬ 
ing Ass'n V. Rogers, Civ.App., 244 
S,W.2d 859, error refused no re¬ 
versible error—Gulf, C. & S. P. 
Ry Co, V. Picard, Civ.App., 147 
S.W.2d 303. error dismissed, judg- | 
mont correct—Wichita Falls & 
Southern R. Co. v. Anderson, Civ. 
App., 144 S.W.2d 441, error dis¬ 
missed, Judgment correct—Flem- 
mg'.s Fraternal Undertaking Co. v. 
Quarrels. Civ.App., 116 S.W 2d 1160 
—City of Amarillo v. Rust, Civ. 
App.. 64 S.W.2d 821—Texas-Louisi- 
ana Power Co. v. Webster, Civ.App., 
59 S.W.2d 902. affirmed 91 S.W.2d 
302. 127 Tex. 126. 

Wis.—Tanisch v. American Fidelity 
& Cas. Co., 44 N.W.2d 267, 257 Wis. 
462. 

83. Kan.—Morrison v. Hawkeye Cas. 
Co., 212 P.2d 633, 168 Kan. 303. 

N C,—Fleming v. Carolina Power & 
Light Co., 61 S.E.2d 364, 232 N.C. 
457. 

N.Y.—Regan v. Eight Twenty Fifth 
Corp, 38 N.E.2d 489, 287 N.Y. 179. 
Ohio.—Bradley v. Mansfield Rapid 
Transit, 93 N.E 2d 672, 154 Ohio St. 
164—Scott V. Cismadi, 74 N.E.2d 
663, 80 Ohio App. 39—Collins v. 
Zimmerman, App., 67 N.E.2d 245 
—Dixie Wholesale Grocery v. Bal¬ 
timore & Ohio Warehouse Co., 28 
N.E.2d 694, 64 Ohio App. 241. 

Tex.—Panhandle & Santa Fe Ry. Co. 

V. Dean, Civ.App., 269 S.W.2d 439—• 
Haynes B. Ownby Drilling Co. v. 
McClure, Civ.App., 264 S.W.2d 204, 
error refused no re\»ersible error— 
Pharr v. Coldeway, Civ.App,, 266 
S.W.2d 917—Ragsdale v. Lindsey, 
Civ.App., 254 S.W.2d 843, refused no 
reversible error—^Hall v. Medical 
Bldg, of Houston, Civ.App., 2.51 S. 

W. 2d 497—Texas Livestock Mar¬ 
keting Ass'n V. Rogers, Civ.App., 
244 S.W.2d 869, error refused no 
reversible error—Rumbo v. Nixon, 
Civ.App., 241 S.W.2d 983—Frozen 
Foods Exp. v. Odom, Civ.App., 229 
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S.W. 2d 92, refused no reversible 
error—City of Dallas v. Hutchins, 
Civ.App., 226 S.W.2d 166, refused 
no reversible error—Beaumont 
Coca Cola Bottling Co. v. Gulllot, 
222 S.W.2d 141, refused no re¬ 
versible error—Parker v. Bains, 
Civ.App., 194 S.W.2d 569, refused 
no reversible error—Texas & P. Ry. 
Co. V. Mix, Civ.App., 193 S.W.2d 
642—Bonham Coca Cola Bottling 
Co. v, Jennings, Civ.App., 181 S. 
W.2d 97, error denied 184 S.W.2d 
821, 143 Tex, 327—Service Refining 
Co. V. Hutcherson, Civ.App,, 179 S. 
W.2d 772, error refused—Collins 

V. Smith, Civ.App., 170 S.W.2d 662, 
affirmed 175 S.W.2d 407, 142 Tex. 
36—Thompson v, Ensman, Civ. 
App., 167 S.W.2d 439, affirmed Eris- 
man v. Thompson, 167 S,W.2d 731, 
140 Tex. 361—Dallas Ry. & Termi¬ 
nal Co. V. Young, Civ.App., 165 S. 

W. 2d 414, error refused—Herndon 

V. Halliburton Oil Well Cementing 
Co., Civ.App., 164 SW.2d 163, error 
refused—Browning v. Graves, Civ. 
App., 162 S.W.2d 616, error re¬ 
fused — Butts V. Weaver, Civ.App., 
146 S.W.2d 251, error dismissed, 
judgment correct—Wilson v. Bar¬ 
bour, Civ.App., 136 S.W.2d 169, er¬ 
ror dismissed—Gulf, C, & S. P. Ry. 
Co. V. Sklar, Civ.App., 134 S.W.2d 
771, error dismissed—Long v. Met¬ 
calf, Civ.App., 134 S.W.2d 486, er¬ 
ror dismissed, judgment correct— 
State v. Llndley, Civ.App., 133 S.W. 
2d 802, error dismissed, judgment 
correct—Standard Paving Co. v. 
Pyle, Civ.App., 131 S.W.2d 200— 
Spears Dairy v. Davis, Civ.App., 
124 S.W.2d 159—Texas & P. Ry. 
Co. V. Heathlngton, Civ.App., 116 S. 

W. 2d 496—S. Bllrkman, Inc., v. 
Chilton. Civ.App., 114 S.W.2d 646 
—Coca Cola Bottling Co. v. Heck¬ 
man. Civ.App., 113 S,W.2d 20.1— 
Echols V. Duke, Civ.App., 102 S.W. 
2d 483, error dismissed—Uoca-Cola 
Bottling Co. of Fort Worth v. 
Smith, Civ.App., 97 S.W.2d 761— 
Dallas Railway & Terminal Co. v. 
Price, Civ.App., 94 S.W.2d 884, af¬ 
firmed 114 S.W.2d 859, 131 Tex. 
319—Blondeau v. Sommer, Civ.App,, 
99 S.W.2d 668—Slnclair-Prairie Oil 
Co. V. Beadle, Civ.App., 89 S.W.2d 
426, error dismissed—Benge v. Fos¬ 
ter. Civ.App., 74 S.W.2d 642, error 
refused—Belzung v. Owl Taxi, Civ. 
App., 70 S.W.2d 288, error dis¬ 
missed—S. H. Kress & Co. v. Jen¬ 
nings, Civ.App., 64 S.W.2d 1074, er¬ 
ror dismissed—Kling v. City of 
Austin, Civ.App., €2 S.W.2d 689— 
City Ice Delivery Co. v. Suggs, Civ. 
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guilty of contributory negligence;®* whether the 1 injury;*® and in other cases on an issue as to 
negligence alleged was the proximate cause of the 1 whether or not the injury was the result of an un- 


App.. 60 S.W.3d 638, error refuged 
—McMath Co. v. Staten, Clv.App., 
60 S,W.2d 290—Texas-Louisiana 
Power Co. v. Webster, Civ.App., 59 
S.W.2d 902, affirmed 91 S.W.2d 302. 
127 Tex. 126. 

Wls.—^Wisconsin Tel. Co. v. Matson, 
41 N.W.2d 268. 256 Wis. 304—Reb- 
holz V. Wettengel, 248 N.W. 109, 
211 Wls. 285. 

64 C.J. p 1124 note 58—43 C.J. p 1316 
note 13 [a]. 

84. Ill—Tucker v. Kallal, 112 N.E. 
2d 731, 350 IIl.App. 32.-)—Jones v. 
Phillips. 110 N.E.2d 768, 349 Ill. 
App. 393. 

Kan,—Mitchell v. Foran, 63 P.2d 490, 
142 Kan. 191. 

Ky.—Mahln’s Adm’r v. McClellan, 131 
S.W.2d 478, 279 Ky. 595. 

Ohio.—Horwitz V. Eurove, 193 N.E. 
644. 129 Ohio St. 8, 96 A L R. 782 
—Chevalier v. Lakewood Housing 
Go., App., 83 NE 2d 667. 

Pa. —Kline v. Ranken, 79 PaDist. & 
Co. 260, 67 MontgCo. 281, 65 York 
Leg.Rec. 121. 

Tex.—Schuhmacher Co. v. Holcomb, 
177 S.W.2d 951, 142 Tex. 332— 
Walsh V. Dallas Railway & Termi¬ 
nal Co., 167 S.W.2d 1018, 140 Tex 
885—^IValgreen-Texas Co. v. Shiv¬ 
ers. 164 S.W.2d 625, 137 Tex. 493 
—Coleman County Elec. Co-op. v, 
AgneW, Civ.App, 265 S.W.2d 911, 
error granted—Hlasberg v. Cocker¬ 
ell, Civ.App., 254 SW.2d 1012— 
Coleman v. Texa.s & Pac. Ry. Co., 
Civ.App.. 241 S.W.2d 308, error re¬ 
fused — Buss V. Shepherd. Civ.App., 
240 S.W.2d 382. refused no reversi¬ 
ble error—Southwestern Greyhound 
Lines v. Dickson, Civ.App., 219 S. 
W.2d 692—Langham v, Talbott, 
Civ.App., 211 S.W.2d 987, refused 
no reversible error—^Benson v. Mis¬ 
souri, K. & T. R. Co., Civ App., 200 
S.W.2d 233, error refused no revers¬ 
ible error, certiorari denied C8 6.Ct. 
206. 332 U.S. 830, 92 L.Ed. 403— 
Hicks V, Frost, Civ.App.. 195 S.W.2d 
606, error refused no reversible er¬ 
ror—Wichita Val. Ry. Co. v. Bright, 
Civ.Ajpp., 184 S.W.2d 8'56—City of 
Fort Worth v. Lee, Civ APP., 182 
S.W.2d 831, affirmed 186 S.W.2d 
954, 143 Tex. 651, 159 A.L.R. 126 
—Wm. Cameron & Co, v. Thomp¬ 
son, Civ.App., 175 S.W.2d 307, er¬ 
ror refused—^Valley Film Service 
V. Cruz, Civ.App., 173 S.W.2d 962, 
error refused—^Wright v. Carey, 
Civ.App., 169 S.W.2d 749—Modica 
V. Howard, Civ.App., 161 S.W.2d 
1093—St. Louis Southwestern R. 
Co, of Texas v. Daniel, Civ.App., 
161 S.W.2d 877—Texas & N. O. R. 
Co. v. roung, Civ.App., 148 S.W. 
2d 229—^Hernandez v. Almendarez, 
CIV.APP., 137 8.W.2d 1069—Gillette 
Motor Transport v. Fine, Civ.App., 


131 S.W.2d 817, error dismissed, 
judgment correct—^English v. 
Blackwood, Civ.App., 128 S.W. 2d 
895, error dismissed. Judgment cor¬ 
rect—^Hicks V. Brown, Civ.App., 128 
S.W.2d 884, modified on other 
grounds 151 S.W.2d 790, 136 Tex. 
399—Monte Carlo Distributing Co. 

V. Rosas, Civ.App., 127 S.W.2d 334, 
error dismissed, judgment correct 
—Swift & Co. V. McElroy, Civ. 
App., 126 S.W.2d 1040—Owl Taxi 
Service v. Saludis, Civ.App.. 122 
S.W 2d 226, error dismissed—O. K. 
Theater Corp. v. Rehmeyer, Civ. 
App. 115 S.W.2d 985, error dis¬ 
missed—Townsend v. Young, Civ. 
App., 114 S.W.2d 296—Texas & N. 

O. R. Co. v. Stonecipher, Civ.App., 
113 S.W.2d 264—McMilllan v. Sims. 
Civ.App. 112 S.W.2d 793, error dis¬ 
missed—McLaughlin v. Southern 
Pac. Co.. Civ.App., 99 S.W.2d 380. 
error dismissed—City of Brown- 
wood V. Anderson, Civ.App., 92 S 

W. 2d 325—Daniel v. Kosminsky, 
Civ.App., 86 S.W.2d 840, error dis¬ 
missed—Texas Public Service Co. 

V. Laughead, Civ.App. 73 S W.2d 
925, error refused—Lancaster v. 
Tex.as & N. O. R. Co.. Civ.App., 
72 S W.2d 326—Mohone v. Bowman, 
Civ.App., 70 S.W.2d .323, error dis¬ 
missed—Torres v. Dlshman, Civ. 
App., 69 S.W.2d 501, error dis¬ 
missed—City of Amarillo v. Rust, 
Civ App., 64 S.W.2d 821—Texas & 

P. R. Co. V. Price, Civ.App., 61 S. 

W. 2d 196, reversed (no opinion)— 
City Ice Delivery Co. v. Suggs, Civ. 
App., 60 S.W. 2d 538, error refused 
—Spears Dairy v, Bohrer, Civ.App., 
54 S.W.2d 872, error dismissed. 

Utah—Cooper v. Evans, 2'62 P.2d 278, 
1 Utah 2d 68. 

Wis.—Lembke v. Farmers Mut. Auto¬ 
mobile Ins. Co., 11 N.W.2d 169, 243 
Wis. 631, rehearing denied 12 N.W. 
2d 18, 243 Wis. 631—Hunter v. 
Slrianni Candy Co., 288 N.W. 766, 
233 Wis. 130. 

64 C.J. p 1126 note 69. 

85. Cal.—Harrison v. Gamatero, 126 
P,2d 904, 62 Cal.App.2d 178. 

Kan.—Haney v. Canfield, 106 P.2d 
662, 162 Kan. 597. 

Md.—Bethlehem Steel Co. v. Ziegen- 
fuss. 49 A.2d 793, 187 Md. 283. 
N.Y.—Regan v. Eight Twenty Fifth 
Corp., 38 N.E.2d 489. 287 N.Y. 179. 
N.C.—Eledge v. Carolina Power & 
Light Co., 65 S.E.2d 179, 230 N.G. 
684, rehearing denied 67 S.E.2d 306, 
231 N.C. 737. 

Tex.—Texas General Indem, Co. v. 
Scott. 253 S.W.2d 651—^Pickens v. 
Harrison, 262 S.W.2d 676, 161 Tex. 
662—Little Bock Furniture Mfg. 
Co. v. Dunn, 222 S.W.2d 986, 148 
Tex. 197—^Williamson v. Texas In¬ 
demnity Ins. Co., 90 S.W.2d 1088, 
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127 Tex. 71—Sproles v. Rosen, 84 
S.W.2d 1001, 126 Tex. 61—Armour 
& Co. V. Tomlin, Com.App., 60 S. 
W.2d 204—Texas Sc N. O. B. Oo. v. 
Pool. Civ.App., 263 S.w.2d '682— 
S. H. Kress & Co. v. Selph, Civ. 
App., 260 S.W.2d 883. refused no re¬ 
versible error—^Dltta v. Pogue, Civ. 
App., 249 s.w.2d 938—G. I. Surplus 

V. Renfro, Civ.App., 246 S.W.2d 293, 
error refused no reversible error— 
Western Cotton Oil Co, v. Mayes, 
Civ.App.. 246 S.W,2d 280—Texas 
Livestock Marketing Ass’n v. Rog¬ 
ers, Civ.App., 244 S.W.2d 859, error 
refused no reversible error—•Bumbo 
v. Nixon, Civ.App.. 241 S.W.2d 983 
—Jessee Produce Co, v. Ewing, Civ. 
App., 213 S,W.2d 760—Pope v. Jack- 
son, Civ.App., 211 S.W.2d 968, af¬ 
firmed Austin Road Co. v. Pope, 216 
S.W.2d 563, 147 TeX. 430—Gillette 
Motor Transp. Co, v. Whitfield, Civ. 
App., 197 S.W.2d r57, affirmed 200 
S.W.2d 624. 145 Tex. 671—Airline 
Motor Coaches v. Howell, CiV.App., 
196 S.W.2d 713, error refused no re¬ 
versible error—Simmons v. Perkins, 
Civ.App,, 193 S.W.2d 737—Maryland 
Cas. Co. V. Davis, Civ.App., 181 S. 

W. 2d 107—Lackey v. Moffett, Civ. 
App., 172 S.W.2d 716—Dodd v. Bur¬ 
kett, Civ.App., 160 S.w.2d 1016, er¬ 
ror refused—United Employers Cas¬ 
ualty Co. V. Curry, Civ.App., 162 S. 
W.2d 862—Southern Underwriters 

V. Grimes, Civ.App., 146 S.W.2d 
1058, error dismissed, judgment 
correct—Butts v. Weaver, Civ.App., 
145 S.W.2d 251, error dismissed. 
Judgment correct—Texas Employ¬ 
ers Ins. Ass’n v. Griffis, Civ.App., 
141 S.W.2d 687—Southern Under¬ 
writers V. Boswell, Civ.App., 141 3. 

W. 2d 442. affirmed 168 S.W.2d 280, 
138 Tex. 266—Gillette Motor Trans¬ 
port V. Fine. Civ.App., 131 S.W.2d 
817, error dismissed, judgment cor¬ 
rect—Maryland Casualty Co. v. Ab¬ 
bott, Civ.App., 131 S.W,2d 171, er¬ 
ror dismissed, judgment correct— 
Texas & N. O. R. Co. v. Brook, 
Civ.App., 127 S.W.2d 699, error 
dismissed. Judgment correct—^Vin¬ 
cent V. Johnson, Civ.App., 117 S. 
W.2d 135, error dismissed-—Flem¬ 
ing's Fraternal Undertaking Co. v. 
Quarrels, Civ.App., 116 S.W.2d 1160 
—Bowie Sewerage Co. v. Chandler, 
Civ.App., 115 S.W. 2d 839—O. K. 
Theater Corp. v. Rehmeyer, Civ. 
App., 116 S.W. 2d 98'6, erf or dismiss¬ 
ed—Southern Motor Lines v. 
Creamer, Civ.App., 113 S.W.2d 624, 
error dismissed—^Dallas Railway St 
Terminal Co. v. Redman, Civ.App., 
113 S.W.2d 262—City of Corpus 
Christ! V. MoMurrey, Civ.App., 109 
S.W.2d 366—Fidelity & Cas. Co. of 
New York v. Van Arsdale, Civ.A4PP., 
108 S.W.2d 660. error dlsmiseed—* 
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avoidable accident.** be error or properly refused under the facts and 

On the other hand, the submission of particular pleading of the particular case in actions involving 
•pecial issues and interrogatories has been held to contracts,*'^ such as insurance contracts,** and em- 


Coca-Cola Bottling Co. of Fort 
Worth V. Smith, Clv.App,, 97 S.W, 
2d 761—Pure Oil Co. v. Pope, Civ. 
App., 75 S.w.2d 176, reversed (no 
opinion)—^Continental Casualty Co, 
V. McKinnon, Clv.App,, 87 S.W.2d 
648—Texas Employers’ Ins. Ass’n 
V. Hllderbrandt, Clv.App., 80 S.W. 
2d 1031, reversed (no opinion)— 
Harsha v. Renfro Drug Co., Civ. 
App., 77 S.W.2d 684—Pullman Co, 

V. Berkman, Clv.App., 70 S.W.2d 839 
—U. S. Fidelity & Guaranty Co. v. 
Baker, Clv.App., 6'6 S.W.2d 844— 
McMath Co. v. Staten, Clv.App., 60 
S.W.2d 290. 

Wls.—Dembke v. Farmers Mut. Auto¬ 
mobile Ins. Co., 11 N.W.2d 169. 243 
Wis. B31, rehearing denied 12 N. 

W. 2d 18, 243 Wls. 531. 

64 C.J. p 1127 notes 64-66. 

80. XJ.S.—Luper Transp, Co. v. 

Barnes, C.A.Tex., 170 F.2d 880. 

Tex.—Airline Motor Coaches v. 
Fields, 166 S.W.2d 917. 140 Tex. 
221—Dixie Motor Coach Corpora¬ 
tion V. Galvan. 86 S.W.2d 633, 126 
Tex. 109—Green v. Texas & P. Ry. 
Co.. 81 S.W.2d 669. 126 Tex. 168— 
New Nueces Hotel Co. v. Sorenson, 
76 S.W.2d 488. 124 Tex. 176—Kuy¬ 
kendall v. Doose, Clv.App., 260 S. 
W.2d 435, error refused no reversi¬ 
ble error—Blasberg v. Cockerell, 
Clv.App., 264 S.W.2d 1012—W. U. 
Tel. Co. V. Hinson, Clv.App., 222 
S.W.2d 636, refused no reversible 
error—Chesshlr v. Nall, Clv.App., 
218 S.W.2d 248, refused no reversi¬ 
ble error—Wichita Transit Co. v. 
Sanders, Clv.App., 214 S.W.2d 810— 
Airline Motor Coaches v. Howell, 
Clv.App., 19'5 S.W.2d 713, error re¬ 
fused no reversible error—Schuh- 
macher Co. v. Holcomb, Clv.App., 
174 S.W.2d 637, affirmed 177 S.W. 
2d 961, 142 Tex. 332—Valley Film 
Service v. Cruz, Clv.App., 173 S.W. 
2d 962, error refused—Texas State 
Highway Department v. Butler. 
Clv.App.. 158 S.W.2d 878, error re¬ 
fused—McLellan Stores Co. v. 
Lindsey, Clv.App., 167 S.W.2d 1013, 
error refused—St. Louis South¬ 
western Ry. Co. of Texas v. Barr, 
Clv.App.. 148 S.W.2d 924, error 
dismissed, judgment correct—Dal¬ 
las Railway & Terminal Co. v. 
Goss, Clv.App., 144 S.W.2d 691— 
Texas Steel Co. v. Rockholt, Civ. 
App., 142 S.W.2d 842, error refused 
-—Independent Eastern Torpedo Co. 

V. Carter, Clv.App., 131 S.W.2d 125 
—White V. Akers, Civ.App., 125 S. 

W. 2d 888—Sporles Motor Freight 
Lines V. Juge, Civ.App., 123 S.W. 
2d 919, error dismissed, judgment 
correct—Fleming’s Fraternal Un¬ 
dertaking Co. V. Quarrels, Civ.App., 


116 S.W.2d 1160—Dallas Railway 
& Terminal Co. v. Brown, Civ.App., 
97 S.W. 2d 336, error refused— 
Roadway Express v. Gaston, Civ. 
App., 91 S.W.2d 883, error dis¬ 
missed—^Panhandle & S. F. Ry. Co, 
V. Napier, Civ.App., 90 S.W.2d 926, 
error dismissed—Indemnity Ins, 
Co. of North America v. Bailey, Civ. 
App.. 60 S.W.2d 484. 

64 C.J. (p 1126 note 63. 

87. Cal.—Nix V. Heald, 203 P.2d 847. 
90 Cal.App.2d 723. 

Tex.—Bennett v. McKrell, 144 S.W. 
2d 242, 135 Tex. 6.57—Cross v. 

White, 132 S.W.2d 680. 134 Tex. 
91—Campbell v. Hart, Civ.App., 256 
S.W.2d 255, refused no reversible 
error—Mims v. Hearon, Civ.App , 
248 S.W.2d 754—South Tex. Water 
Co. V. Bieri, Clv.App.. 247 S.W.2d 
268, error refused no reversible er¬ 
ror—McBride v. Ponder, Civ.App., 
242 S.W.2d 253, refused no reversi¬ 
ble error—Brandtjen & Kluge v. 
Hughes. Civ.App, 236 S.W.2d 180, 
error refused no reversible error 
—Kramer v. Wilson, Civ.App., 226 
S.W,2d 676, refused no reversible 
error—Montgomery v. Gay, Civ. 
App., 212 S.W.2d 941—^Associated 
Emp. Lloyds v. Aiken, Civ.App., 201 
SW.2d 856, refused no reversible 
error—San Augustine Independent 
School Dist. V. Freclove, Civ.App., 
196 S.W.2d 176, error refused no re¬ 
versible error—Reed v. Markland, 
Clv.App., 173 S.W.2d 346, error re¬ 
fused — Ellzey V. Allen, Civ.App., 
172 S.W.2d 703, error dlsmis.sed— 
Spires V. Price, Civ.App., 159 S.W.2d 
137—De Walt v. Universal Film 
Exchanges, Civ.App., 132 S.W. 2d 
421, error dismissed, judgment 
correct—Bradley v. Howell, Civ. 
App., 126 S.W.2d 647, error dismiss¬ 
ed, judgment correct—Parker v. 
Cameron, Civ App., 125 S.W.2d 363, 
error refused—City of Klrbyvllle 
V. Thackwell. Civ.App., 108 S.W.2d 
226, error dismissed—Stillman v. 
Hirsch, Clv.App., 84 S.W.2d 601, 
affirmed 99 S.W.2d 270, 128 Tex. 
359—Metro-Goldwyn-Mayer Dis¬ 
tributing Corporation v. Cocke, Civ. 
App., 66 S.W.2d 489—Sllbert v. Ke- 
ton, Civ.App., 66 S.W.2d 246. 

Wls.—Felton v. Cherkasky, 290 N.W. 
■691, 234 Wls. 223. 

64 C.J. p 1123 note 57 [b]. 

88 . Neb.—^Banks v. Metropolitan 
Life Ins. Co., 8 N.W.2d 186, 142 
Neb. 823. 

N.M.—^Rallis V. Connecticut Fire Ins. 
Co.. 120 P.2d 736, 46 N.M. 77. 

N.T.—^Whitehead v. Mutual Life Ins. 
Co. of New York, 37 N.Y.S.2d 261, 
264 App.Div, 647. 
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Ohio.—Garber v. Chrysler Corp., App., 
60 N.E.2d 416. 

Pa.—Sebastlanelli v. Prudential Ins. 
Co. of America, 12 A.2d 118, 337 
Pa. 466. 

Tex.—^Pennell v. United Ins. Co., 243 
S.W.2d 672, 150 Tex. 641—St. Paul 
Fire & Marine Ins. Co. v. West¬ 
moreland, loe S.W.2d 203, 130 Tex. 
65—'American Cas. & Life Co. v. 
Mason, Clv.App., 244 S.W.2d 691, 
error refused no reversible error— 
Lincoln County Mut. Fire Ins, Co. 

V. Goolsby, Civ.App., 240 S.W.2d 
402—Home Ins. Oo. of N. Y. v. Da- 
cua, Civ.App., 239 S.W.2d 182—Na¬ 
tional Sec. Life & Cas. Co. v. Ben- 
ham, Civ.App., 233 S.W.2d 334, re¬ 
fused no reversible error—Lincoln 
County Mut. Fire Ins. Co. v. Smith, 
Civ.App., 232 S.W.2d 637, refused 
no reversible error—^United Bank¬ 
ers Mut. Life Ins. Co. v. Clemons, 
Clv.App., 232 S.W.2d 622, refused 
no reversible error—^Ama-Gray Oil 
Co. V. Marshall. Clv.App,, 212 S.W. 
2d 960—^National Life & Acc. Ins. 
Co. V. Hanna, Civ.App., 195 S.W.2d 
733, error refused no reversible er¬ 
ror—North British & Mercantile 
Ins. Co. V. Arnold, Civ.App., 171 S. 

W. 2d 216—'Pardee v. Universal Life 
Ins. Co., Clv.App., 170 S.W.2d 862 
—Griffin v. Southland Life Ins. Co., 
Civ.App., 163 S.W.2d 722—National 
Liberty Ins. Co. v. Herring Nat. 
Bank of Vernon, Clv.App., ISB S. 
W.2d 219, error dismissed, judg¬ 
ment correct—American Nat. Ins. 
Co. V. Points. Civ.App., 131 S.W.2d 
983, error dismissed, judgment cor¬ 
rect—Jackson v. Connecticut Gen¬ 
eral Life Ins. Co., Civ.App., 131 S. 
W.2d 177, error dismissed, judg¬ 
ment correct—^Butler v. Abilene 
Mut. Life Ins. Ass’n, Clv.App., 130 
S.W.2d 1061, error dismissed, judg¬ 
ment correct—Jefferson Standard 
Life Ins. Co. v. Curfman, Civ.App., 
127 S.W.2d 667, error dismissed— 
National Aid Life Ass’n v. Alex¬ 
ander, Civ.App., 113 S.W.2d 272— 
Gulf States Security Life Ins. Co. 
v. Edwards, Civ.App., 109 S.W.2d 
1125, error dismissed—Sovereign 
Camp, W. O. W., v. De Martinez, 
Clv.App., 103 S.W.2d 995, affirmed 
126 S.W.2d 12, 132 Tex. 685—South¬ 
ern Underwriters v. Shipman, Civ. 
App., 97 S.W.2d 370, error dismiss¬ 
ed—Metropolitan Life Ins. Co. v. 
Greene, Civ.App., 93 S.W.2d 1241— 
American Nat. Ins. Co. v. Valencia, 
Civ.App., 91 S.W.2d 832, error dis¬ 
missed—Transcontinental Ins. Co. 
of New York v. Greenwood, Civ. 
App., 90 S.W.2d 1114-~Connectlcut 
General Life Ins. Co. v. Turner, 
Civ.App., 84 S.W.2d 248—Btraka v. 
Farmers' Mut Protective Ass’n of 



89 C.J.S. 


1«IAL § 531 

ploymcnt contracts and claims for personal serv- deeds,®* notes,®* mortgages and deeds of trust,®*^ 
ices;*® in actions involving brokers and claims for and leases;®® and in actions involving agency,®'^ 
commissionsin actions involving sales,®i trusts,®® easements,®* freight charges,®® homesteads,^ min- 


Texas, Clv.App., 79 S.W.2a 883. er¬ 
ror refused—Dorsey Life Ass’n v. 
Sitton, Civ.App,, 76 S.W.2d 650-- 
Mercury Fire Ins. Co. v. Dunaway, 
Civ.App., 74 S.W.2d 418, error re¬ 
fused—National Mut. Accident Ins. 
Co V. Hicks. Civ.App., 65 S W.2d 
805, reversed (no opinion)—Home 
Ben. Ass’n v. Briggs. Civ.App., 61 
S.W.2d 867—Transcontinental Ins. 
Co. of New York v. Frazier, Civ. 
App., 60 S.w.2d 268—Commercial 
Casualty Ins. Co. v. Hamrick, Civ. 
APP., 60 S.W.2d 247, affirmed 94 S. 
W.2d 421, 127 Tex. 403—Robert & 
St. John Motor Co. v. Bains, Civ. 
App., 57 S.W.2d 872. 

Wls.—Schmidt v. Prudential Ins. Co. 
of America, 292 N.W, 447, 236 Wis. 
503. 

33 C.J. p 142 note 67—26 C.J. p 667 
note 96. 

89. N.C.—Lister v. Lister. 24 S.E 2d 
342. 222 N.C. 655. 

Tex.—Texas Associates v. Joe Bland 
Const. Co., 222 S.W.2d 413, refused 
no reversible error—Sample v. 
Richardson, Civ.App., 19*5 SW.2d 
843, error refused no reversible er¬ 
ror—Clay Drilling Co. v. Furman, 
Civ.App., 150 S.W.2d 869—Tebav 
V. Morrison, Civ.App., 139 S.W.2d 
226, error disml.s.'jed—City of Kir- 
byvllle V. Thackwell, Civ App., 108 
S.'W.2d 226, error dismissed— Me- 
Faddln v. Trahan. Civ.App , 80 S W. 
2d 492—Panhandle & S. F. Ry. Co. 
V. Wilson, Civ.App., 66 S.W.2d 216 
—McKinney v. Smith, Civ App,, 271 
S.W. 247. 

90. D.C,—Slater v. Berlin, Mun.App., 
94 A.2d 88. 

N.C.—Cathey V. Shope, 78 S.E. 2d 
135, 238 N.C. 346. 

Tex.—Miller v. Watson, Civ.App., 267 
S.W.2d 839, error refused no re¬ 
versible error—Jones v. Torrance, 
Civ.App., 141 S.W.2d 1007, error 
dismissed—^Phoenix Refining Co. v. 
Muller, Civ.App., 109 S,W.2d 766. 
error dismissed—Southern Alkali 
Corp, v. Dismukes, Civ.App., 104 
S.W.2d 185, error dismissed—Al¬ 
lison V. Wheless, Civ.App., 84 S.W. 
2d 529, error dismissed—Owensby 

V. Morris, Civ.App., 79 S.W.2d 934 
—E. A. Pierce & Co. v. Aronoff, Civ. 
App., 60 S.W.2d 796, error dismiss¬ 
ed—Wiley v. Smith, Civ.App., 56 S. 

W. 2d 879. 

91. Kan.—Chapman v. Ticohurst, 110 
r.2d 785, 153 Kan, 310. 

N.C-—M. & J. Finance Corp. v. Rlno- 
hardt, B S.E,2d 138, 216 N.C. 380. 
Tex.—^Davenport v. Harry Payne Mo¬ 
tors, Inc., Civ.App., 266 8.W.2d 245 
—Smulcer v. Rogers, Civ.App., 256 
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S.W.2d 120, refused no reversible 
error—Lone Star Olds Cadillac Co. 

V. Vinson, Civ.App., 168 SW.2d 673. 
error refused—Kahn v. Illtzky, Civ, 

App., 107 S.W.2d 1015, error dis¬ 
missed—Bruce v. Thoma.s, Civ.App., 
lOG S.W.2d 806—Gulf States Utili¬ 
ties Co. V. Mitchell, Civ App., 104 
S W.2d 652—Stroud v. Winerich 
Motor Co.. Civ.App., 91 S.W.2d 
H69, error dismissed—Interstate | 
Trust & Banking Co. v. AVest Texas 
Utilities Co., Civ.App., 88 S.W.2d j 
1110—^Hunter v. B. E. Porter, Inc., 
Civ.App., 81 S.W.2d 774—Plain- | 
view Cotton Oil Co. v. Thomas, Civ. 
App., 81 S.W.2d 660—Dorsey v. Hoi- ! 
comb, Civ.App., 78 SW.2d 1014, er¬ 
ror dismissed—^Kinney v. Pearce, 
Civ.App., 65 S.W.2d 602—Fenner, 
Beane & Ungerleider v. Donosky, | 
Civ.App., 62 S.AV.2d 269, error dis- 
mis.sed. I 

92. Tex—Eaton v. Husted, 172 S.W. ^ 
2d 493, 141 Tex. 349. 

I 

93. Ga.—Georgia Chemical Works v. 
Malcolm, 197 S.E. 763. 186 Oa. 27'5. | 

N.C—Featherstone v. Glenn, 35 S.E. 

2d 213, 225 N.C. 404. 

Tex.—Mitchell v. Mills, Civ.App.. 264 
S.W.2d 749, error refused no revers¬ 
ible error—D. T. Carroll Corp. v. 
Carroll, Civ.App., 266 S.W.2d 429, 
error refused no reversible error— 
McLain v. Class. Civ.App., 204 SW. 
2d 668, error refused no reversible 
error—Groseclose v, Johnston, Civ. 
App, 184 S.W.2d 648—Wright v. 
Matthews, Civ.App., 144 S.W.2d 367, 
error dismissed. Judgment correct— 
Bowden v. Jones, Civ.App., 135 S. 

W. 2d 624, error dismissed, Judg¬ 
ment correct—Clements v. Wil¬ 
liams, Civ.App., 128 S.W.2<1 103. 

94. N.C.—Queen v. DeHart, 184 S.E. 
7. 209 N.C. 414. 

Tex.—Rust v. Rust, 117 S,W.2d 59. 
131 Tex, 632—Prichard v. Bickley, 
Civ.App., 176 S.W.2d 614, error re¬ 
fused—Hester & Wise v. Chinn, 
Civ.App., 162 S.W.2d 450—Hickox 

V. Hickox, Civ.App., 151 S.W.2d 913 

—Edwards v. McCorkle, Civ.App., 
148 S.W.2d 888—Clements v. Wil¬ 
liams. Civ.App., 146 S.W.2d 216, 
error dismissed, 147 S.W.2d 769, 136 
Tex. 97—Robertson v. Connecticut 
General Life Ins. Co., Civ.App., 140 
S.W.2<i 936—Mossier Acceptance 

Co. V. Alexander, Civ.App., 137 S. 

W. 2d 816, error dismissed—Com¬ 
merce Farm Credit Co. v. Ramp, 
Civ.App., 116 S.W.2d 1144, affirmed 
Commerce Trust Co. v. Ramp, 138 
S.W.2d 631, 136 Tex. 84—Bledsoe 
V. Pritchard, Civ.App., 107 S.W.2d 
742—Groves v. National Loan & 
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Inv. Co. of Detroit, Mich., Civ.App., 
102 S.W.2d 608—Stillman v. Hirsch, 
Civ.App., 84 S.W.2d 601. affirmed 99 
S.W.2d 270, 128 Tex. 359—Griffin v. 
Cawthon, Civ.App., 77 S.W.2d 700, 
error refused—^Farmers’ & Mer¬ 
chants’ Nat. Bank of Abilene v. 
Hall, Civ.App., 70 S.W.2d 884— 
Turner v. Montgomery. Civ.App., 67 
S.W.2d 637—First Nat. Bank v. 
Chandler, Civ.App., 68 S.W.2d 1056, 
error dismissed. 

Wash.—Salo v. Nelson, 156 P.2d 664, 
22 W8ush.2d 625. 

95. Tex.—Brown v. Federal Land 
Bank of Houston, Civ.App., 180 S. 
W.2d 647, error refused—Lang v. 
Harwood, Civ.App., 145 S.W.2d 945 
—^Pioneer Bldg. Loan Ass'n v. 
Compton, Civ.App., 138 S.W.2d 884 
—Hamshire v. De Villeneuve, Civ. 
App., 136 S.W.2d 671—Jones v. 
Gibbs, Civ.App., 103 S.W.2d 1011, 
affirmed 130 S.W.2d 265, 133 Tex. 
627, motion overruled 131 S,W.2d 
967, 133 Tex. 627—Le Master v. 
Farrington, Civ.App., 103 S.W.2d 
189. error dismissed—Holden v. 
Gibbons, Civ.App., 101 SW.2d 837, 
error dismissed—Humphreys v. 
Standard Savings & Loan Ass’n, 
Civ.App., 80 S.W.2d 438, error re¬ 
fused. 

96. Arlz.—Lane v. Mathews, 251 P. 
2d 303. 76 Arlz. 1. 

N.C.—Walker v. McLaurin, 40 S.E.2d 

4. 'i5, 227 N.C. 53. 

Tex.—McKemle v. Waldrop, Civ.App., 
190 S.W.2d 384—Winn v. Warner, 
Civ.App., 172 S.W.2d 626, error re¬ 
fused — Walton V. Steffens, Civ.App., 
170 S.W.2d 634, error refused— 
Hutchins V. Humble Oil & Refining 
Co„ Civ.App., 161 S.W.2d 571, error 
refu.sed—Bute v. Holland, Civ.App., 
165 S.W.2d 69, error refused—Drol- 
llnger v. Holliday, Civ.App., 117 S. 
W.2d 662—Reed v. James, Civ.App., 
113 S.W.2d 680, error dismissed— 
Sammons v. Hodges, Civ.App,, 95 

5. W.2d 734. 

97. Tex.—Cross v. White, Civ.App., 
112 S.W.2d 602, affirmed 132 S.W.2d 
680. 134 Tex. 91—Gulf Refining Co. 
v. Shirley, Civ.App., 99 S.W.2d 613, 
error dismissed. 

98. Tex.—Smith v. Shuler. Civ.App., 
258 S.W.2d 158. 

90. Tex.—Reed v. Southern Pac. Co.. 
Civ.App,, 123 S.W.2d 392, error 
dismissed. 

1. Tex.—^Hamshire v. De Villeneuve, 
Civ.App.. 186 S.W.2d B71—Holden v. 
Gibbons, Civ.App., 101 S.W.2d 837. 
error dismissed 
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ing claims,2 partnership,* royalties,* taxes,* and 
trade unions.® 

Particular special issues and interrogatories have 
also been held erroneous or properly refused in 
actions for alienation of affections,’^ assault,* con¬ 


version,* ejectment,'* eminent domain," false im¬ 
prisonment,'2 libel and slander,'* malpractice,'* 
specific performance,'® trespass to try title,'® un¬ 
lawful arrest,'*^ wrongful attachment,'* and work¬ 
men’s compensation.'* Further, particular special 


2. Arlz,—Platt v. Bagg, 269 P.2d 716, 
77 Ariz. 214. 

3. Tex.—Phillips v. Bums, 252 S.W. 
2d 927, 151 Tex. 614—Gourley v. 
Iverson Tool Co., Civ.App., 186 S. 
W.2d 726, refused for want of mer¬ 
it—Coats V. Stewart, Civ.App., 136 
S.W.2d 1026, error dismissed, judg¬ 
ment correct—Federal Underwrit¬ 
ers Ext'hange v. Coker, Civ.App., 
116 SW.2d 922, error dismissed— 
Terrell v. Wainwrlght, Civ.App., 87 
S,W.2d 1114, error dismissed. 

4. Tex.—Saltmount Oil Corp. v. Im¬ 
perial Crown Royalty Corp., Civ. 
App., 98 S.W.2d 418, error dis¬ 
missed. 

5. Tox.—Doneghy v. State, Civ.App., 
240 S.W.2d 331. 

6. Ohio.—Ffoh V. Whitney, App., 63 
N.E.2d 744. 

7. Wis.—Paulson v. Scott, '50 N.W 2d 
376, 260 Wi.s. 141, 31 A,L.R.2d 706. 

8. Tex.—Thompson v. Hodges, Civ. 
App., 237 S.W.2d 757, error refused 
no reversible error—Mis.souri-Kan- 
sas-Tcxas R. Co. of Texas v. Sals- 
man, Civ.App,, 58 S.W.2d 1026, er¬ 
ror dismissed, 

9. Tex. — Kirkland v. Mission Pipe & 
Supply Co., Civ.App., 182 S.W 2d 
854, error refused—Oil Country 
Pipe & Supply Co. v. Carter, Civ. 
App., 143 S.W.2d 831, error dismiss¬ 
ed. judgment correct—Myatt v. El¬ 
liott, Civ.App., 143 S.W.2d 205, er¬ 
ror disml.ssed, judgment correct— 
Lewis V. Gamble, Civ.App., 113 S.W. 
2d 659—Home Furniture Co. v. 
Hawkins. Civ.App., 84 S.W.2d 830, 
error dismis.sed—McDorman v. 
Goodell, Civ.App., 69 S.W.2d 428. 

10. N.C.—Lee v. Rhodes, 52 S.E.2d 
674, 230 N.C. 190. 

11. in.— Chicago North Shore St. R. 
Co. V. Payne, 61 N.E. 467, 192 Ill. 
239. 

20 C.J. p 1214 notes 17, 18. , 

12. Ohio.—.Salley v. Wagner, 105 N. 

E.2d 878, 90 Ohio App. 296. j 

Tex.—Walton v. West Texas Utilities 
Co., Civ.App, 161 S.W.2d 618, er¬ 
ror refused. 

13. Tex. — Korkmas v. Turner, Civ. 
App., 251 S.W,2d 425—Houston 
Printing Co. v. Hunter, Civ.App., 
105 S.W.2d 312, error dismissed, af¬ 
firmed 106 S.W.2d 1043, 129 Tex. 
662. 

14. Or.—King v. Ditto, 19 P,2d 1100, 
142 Or. 207. 

18. Tex.—Spires v. Price, Civ.App., 
169 S.W.2d 137. 


16. Tex.—-Williams v. Ballard, Civ. 
App,, 256 S.W.2d 978—Benjamin 
State Bank v. Reed, Civ.App., 139 
S.W. 2d 172—Buckner v. Eubank. 
Civ.App., 131 SW.2d 1099—Jones- 
O’Brien, Inc„ v. l^oyd, Civ.App., 125 
S.W.2d 684, error dismissed— 
Schmoker v. Waeldcr, Civ.App., 115 
S.W,2d 1134—Dorsey v. Temple, 
Civ.App.. 103 S.W.2d 987, error dis¬ 
missed—-Shaffer v. Brown, Civ.App., 
69 S.W.2d 864. 

17. Tex.—Central Motor Co. v. Rob¬ 
erson, Civ.App., 154 S.W.2d 180, 
affirmed Burton v. Roberson, 164 S. 
W.2d 524, 139 Tex. 562, 143 A.L. 

R. 1. 

18. Tex —Sigmond Rothschild Co. v. 
Moore. Civ.App.. 166 S.W.2d 744. 
error refused. 

19. Md —Greenwald, Inc., v. Powder- 
maker, 183 A. 601, 170 Md. 173— 
Dembeck v. Bethlehem Shipbuilding 
Corporation, 170 A. 168, 166 Md. 21. 

Ohio.—Carr v. Marlon Masonic Tem¬ 
ple Co., 64 N.E.2d 138, 76 Ohio App. 
287. 

Tex.—Texas Emp. Ins. Ass'n v. 
Prankum, 220 S.W.2d 449, 148 Tex. 
9.5—Williamson v, Texas Indem. 
Ins. Co.. 90 S.W.2d 1088, 127 Tex. 
71—Commercial Standard Ins. Co. 
v. Noaok, Com.App., 62 S.W.2d 72— 
Texas Employers’ Ins. Ass’n v. 
Etheredge, Civ.App., 263 S.W.2d 
815, error granted—Texas Emp. 
Ins. Ass’n v. Rodriauez, Civ.App., 
263 S,W,2d 174, error refused no 
reversible error—Texas General In¬ 
dem. Co. V. McNeill, Civ.App., 261 

S. W.2d 378—Traders & Gen. Ins. 
Co. V. Frozen Food Exp., Civ.App., 
266 S.W.2d 378, refused no reversi¬ 
ble error—^Texas Emp. Ins. Ass’n v. 
Mincey, Civ.App., 255 S.W.2d 262, 
reiused no reversible error—Texas 
Emp. In.s. Ass’n v. Agan, Civ.App., 
252 S.W.2d 743—Texas Emp. Ins. 
Ass’n V. Hicks, Civ.App., 237 S.W. 
2d 699, error refused no reversible 
error—Gulf Cas. Co. v. Hughes, Civ. 
App., 230 S.W.2d 293—Traveler's 
Ins. Co. of Hartford. Conn. v. 
Hobbs. Civ.App., 222 S.W.2d 168— 
Aetna Cas. & Sur. Co. v. Isensee, 
Civ.App., 211 S.W.2d 613, refused 
no reversible error—Texas Emp. 
Ins. Ass’n v. Wright, Civ.App., 196 
S.W.2d 837—Consolidated Under¬ 
writers V. Fox worth, Civ.App., 196 
S.W. 2d 87, error granted—Asso¬ 
ciated Emp. Lloyds v. Groce. Civ. 
App., 194 S.W.2d 103, refused no re¬ 
versible error—^Associated Indem. 
Corp. V. Btllberg, Civ.App., 172 S. 
W,2d 167—Texas Employers' Ins.' 
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Ass'n V. Tucker, Civ.App., 165 S.W. 
2d 780, error refused—'Postal Mut. 
Indem. Co. v. Penn, Civ.App., 165 
S.W 2d 495, error refused—Traders 
& General Ins. Co. v. Carlisle, Civ. 
App., 162 S.W.2d 751—Southern Un¬ 
derwriters V. Lewis, Civ.App., 150 
S W.2d 162—Maryland Cas. Co. v. 
Abbott, Civ.App., 148 S.W.2d 465. 
error dismissed, judgment correct 
—United Employers Cas. Co, v. 
Barker. Civ.App., 148 S.W.2d 260 
—Southern Underwriters v. Dykes, 
Civ.App., 145 S.W.2d 1106—South¬ 
ern Underwriters v. Blair, Civ.App., 
144 S.W.2d 641—^Federal Under¬ 
writers Exchange v. McDaniel, Civ. 
App., 140 S.W.2d 979, error dis¬ 
missed, judgment correct—Consoli¬ 
dated Underwriters v. Adams, Civ. 
App., 140 S.W.2d 221, error dis¬ 
missed, judgment correct—Ameri¬ 
can Mut. Liability Ins. Co. v. 
Wedgeworth, Civ.App, 140 S.W.2d 
213, error dismissed, judgment cor¬ 
rect—Southern Underwriters v. 
Cooper. Civ.App., 138 S.W,2d 6C3, 
error dismissed, Judgment correct 
—Southern Underwriters v. Jones, 
Civ.App., 137 S.W.2d 62, error dis¬ 
missed, judgment correct—South¬ 
ern Underwriters v. Weddle, Civ. 
App, 118 S.W.2d 1008, error dis¬ 
missed by agreement—Maryland 
Cas. Co. V. Crosby, Civ.App., 117 
S.W.2d 524, error dismissed-—Fed¬ 
eral Underwriters Exchange v. 
Wheeler, Civ.App., 108 S.W.2d 922, 
error dismissed—^Western Cas. Co. 
v. Lapco, Civ.App., 108 S.W.2d 740, 
error dismissed—^Fidellty & Cas. 
Co. of New York v. Van Arsdale, 
Civ.App., 108 S.W.2d 650, error 
dismissed—-Traders & General Ins. 
Co. v. Mills, Civ.App., 108 S.W.2d 
219, error dismissed—Consolidated 
Underwriters v. Lee, Civ.App., 107 
S.W.2d 482, error dismissed—Mary¬ 
land Cas. Co. v. Lopez, Civ.App,, 104 
S.W.2d 626, error dismissed— 
Southern Underwriters v. Shipman, 
Civ.App., 97 S.W.2d 370, error dis¬ 
missed—Traders & General Ins. Co. 
V. Wright, Civ.App., 96 S.W,2d 763, 
affirmed Wright v. Traders & Gen¬ 
eral Ins. Co., 123 S.W.2d 314, 132 
Tex. 172—Traders & General Ins. 
Co. V. Hunter, Civ.App., 96 S.W.2d 
168, error dismissed—^Associated 
Indemnity Corporation v. Baker, 
Civ.App., 76 S.W.2d 163, error dis¬ 
missed—Texas Employers’ Ins. 
Ass’n v. Fulkes, Civ.App., 76 S.W.2d 
320, error refused—^Fidelity & Cas¬ 
ualty Co. of New York v. Bronton, 
Civ.App., 70 S.W.2d 780, error dis¬ 
missed—^New Amsterdam Casualty 
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issues and interrogatories have been held erroneous 
or properly refused in probate^® and g-amishment^i 
proceedings; in actions for injury to property22 
or for personal injuries in actions against a car¬ 
rier for injury to goods in actions against ware¬ 
housemen in actions against a hotel by a 
guest in actions against employers for injuries 
to their employees ;27 in actions against railroads 
for injuries to employees^s or motorists in ac- 
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tions against a street railroad or bus for injuries to 
passengers,*® motorists,** or pedestrians;** in ac¬ 
tions for injuries caused by motor vehicles** to 
motorists** or pedestrians;*® and in actions under 
price control statutes.*® 

Likewise, special issues and interrogatories have 
been held erroneous or properly refused on the is¬ 
sues of abandonment,*"^ adverse possession,** bound- 


Co. V. Chamness, Civ.Ap.p„ 63 S.W. 
2d 1068, error refused—Texas Em¬ 
ployers' Ins. Ass'n v. Jenkins, Civ 
App., 63 S.W.2d 663—Bankers 
Lloyds V. Andress, Civ.App,, 55 S 
W.2d 896. 

80. Tex.—Goldman v. Campbell, Civ. 
App., 249 S.W.2d 633. refused no 
reversible error. 

81. Tex.—Century Lloyds v. Barnett, 
Civ.App., 269 S.W.2d 768, error re¬ 
fused. 

88 . Tex.—^Erlsman v. Thompson, 167 
S.W.2d 781, WO Tex. 361—Lubbock 
Bus Co. V. Pearson, Civ.App., 266 
S.W.2d 439, refused no reversible 
error—^Jefferson County Drainage 
Diet, No. 7 V. Hebert, Civ App.. 244 
S.W.2d 635, error refused no revers¬ 
ible error—Gray County Gas Co. v. 
Oldham, Civ.App., 238 S.W 2d '50(5 
—Salley v. Black, Sivalls & Bryson, 
Civ.App., 225 S.W.2d 426, error dis¬ 
missed—Crain v. West Tex. 'Util¬ 
ities Co., Civ.App., 218 S.W,2d 612, 
error refused no reversible error— 
Zephyr Oil Co. v. Cockburn, Civ. 
App., 216 S.W.2d 647, refused no re¬ 
versible error—Panhandle & S. F. 
By. Co, v. Wispins, Civ.App., 161 
S.W.2d 501, error refused. 

83. Tex.—S. H. Kre.ss & Co. v. Selph, 
Civ.App., 260 S.W 2d 883, error re¬ 
fused no reversible error—^Southern 
Underwriters v Dykes, Civ.App.. 
14'6 S.W.2d 1105—Swift & Co. v. 
McElroy, Civ.App., 126 S.W.2d 1040. 

Wyo.—Northwest States Utilities Co. 

V. Broullette, 65 P.2d 223, 61 Wyo. 
132, rehearing denied 69 P.2d 623, 
61 Wyo. 132, 

84. Tex.—Thompson v. Gibbs, 238 S. 

W. 2d 213, cause remanded 240 S.W. 
2d 287, 160 Tex. 316 —Rogers v, 
Crespl & Co., Civ.App.. 259 8.W.26 
928—Texas & N. O. R. Co. v. 
Stumberg, Civ.App., 115 S.W.2d 
1126—Amberson v. Paramount Fa¬ 
mous Lasky Corporation, Civ.App., 
'69 S.W.2d 876. 

86 . Tex.—Mims v. Hearon, Civ.App., 
248 S,W.2d 764. 

86 . Tex.—^Brvay-Canton Apartments 
V. Hatterlck, Civ.App., 239 S.W.2d 
160, refused no reversible error— 
Dallas Hotel Co. v. Raitman, Civ. 
App., 69 S.W,2d 948. 

37. Ind.—McKinnon v. Parrlll, 38 N. 
B.2d 1008. Ill lnd.ApP. 343. 


Tex.—Gulf Casualty Co. v. Tucker, 
Civ.App., 201 S.W.2d 81—Aldridge 

V. General Mills. Civ.App., 188 S. 

W. 2d 407—Fort Worth & Denver 
City By, Co. v. Burton. Civ.App., 
168 S.W.2d 601, error dismissed— 
Texas Employers' Ins. Ass’n v. 
Pugh, Civ.App., 67 S.W 2d 248. er¬ 
ror dismissed—^Hartford Accident 
& Indemnity Co. v. Frye, Civ.App., 
66 S.W.2d 1092, error dismissed. 

28. III.—Worthen v. Thompson, 98 
NE2d 142, 343 Ill.App. 62. 

Tex.—Texas & P. By. Co. v. Mix, Civ. 
App., 193 S.W.2d 642. 

29. Ohio.—Croke v. Chesapeake & 
O, Ry. Co., 93 N.B.2d 311, 86 Ohio 
App. 483. 

Tex—Fmto v. Texas & N. O. R. Co, 
CIvA-pp., 266 S.W.2d 606—Dupree 
v. Burlfngton-Rock Island R. Co., 
Civ.App., 261 SW.2d 669, error re¬ 
fused—St. Louis, S. F. & T. Ry. Co. 
v. Williams, CIv.App., 104 S.W.2d 
103, error dismissed. 

Wis.—r..ang v. Chicago & N. W. Ry. 
Co., 46 N.W.2d 844, 268 Wis. 610. 

30. Tex.—^Dallas Ry. & Terminal Co 
V. Reddy, Civ.App., 254 S.W.2d 795 
—Texas Bus Lines v. Anderson, 
Civ App., 233 S.W.2d 961, refu.sed 
no reversible error—^Kerrvllle Bus 
Co, V. Williams, Civ App., 206 S.W. 
2d 262, error refused no reversible 
error—Garza v. San Antonio Trans¬ 
it Co., Civ.App., 180 S.W.2d 1006, 
error refused—^Panhandle Stages 
v. Aston, Civ.App., 171 S.W.2d 911, 
error refused. 

31 . Kan.—DeGraw v. Kansajs City & 
Leavenworth Transp. Co., 228 P. 
2d 627. 170 Kan. 713. 

Tex.—Lubbock Bus Co. v. Pearson, 
Civ.App, 266 S.W.2d 439, refused 
no reversible error. 

32. Tex.—^Toung v. Dallas Railway 
& Terminal Co., Civ.App., 136 S.W. 
2d 915, error dismissed, Judgment 
correct. 

33. Kan.—Hudson v. Yellow Cab & 
Baggage Co., 64 r.2d 43, 146 Kan. 
66 . 

N,C.—Roberts v. Hill, 82 S.B.2d 378, 
240 N.C. 373. 

Tex.—Coca-Cola Bottling Co. v. Krue¬ 
ger, Civ.App,, 239 S.W.2d 669. 

34 . Ill.—^Dever v. Bowers, 94 N.B.2d 
618. 341 Ill.App. 444. 

Iowa.— Marts v, John, 35 N.W.2d 844, 
240 Iowa 180. 


Ohio.—^Anderson v. S. E. Johnson Ca, 
80 N.B.2d 767, 160 Ohio St. 160. 
Tex.—^Wenskl v. Kabltzke, Civ.App., 
267 S.W.2d 163—Dallas Ry. & Ter¬ 
minal Co. V. Straughan, Civ.App., 
264 S.W.2d 882, refused no reversi¬ 
ble error—^Andrews v. Daniel, Civ. 
App., 240 S.W.2d 1018, error dis¬ 
missed—Lackey v. Moffett, Civ. 
App., 172 S.W.2d 716—^Brandon v. 
Schroeder, Civ.App., 149 S.W.2d 140 
—Ortiz V. Echols, Civ.App., 131 S. 
W.2d 142, error dismissed. Judg¬ 
ment correct—Johnson v. Smlther, 
Civ.App., 116 S.W.2d 812, error dis¬ 
missed—^Williams V. Long, Civ. 
App.. 106 S.W.2d 378, error dis¬ 
missed—Commercial Standard Ins. 
Co. V. Rhudde, Civ.App., 76 S.W.2d 
561, affirmed (no opinion). 

Wla.—Briggs Transfer Co. v. Farm¬ 
ers Mut. Auto. Ins. Co., 61 N.W.2d 
305, 266 Wis. 369—Ernst v. Karl- 
mon. 8 N.W.2d 280, 242 Wla. 616— 
Peterson v. Jansen, 295 N.W. 30, 
236 Wis. 292—Manitowoc Trust Co. 

V. Bourn, 266 N.W. 672, 220 Wis. 
627. 

35. Colo —^Lambrecht v. Archibald. 
203 P.2d 897, 119 Colo. 366. 

Tox.—Moody v. Clark, Civ.App., 266 
S.W.2d 907—^Hernandez v. Almen- 
darez, Civ.App., 137 S,W.2d 1069— 
Texas Electric Service Co. v. Kln- 
kead, Civ.App., 84 S.W.2d 667, error 
dismissed—Wichita Coca Cola Bot¬ 
tling Co. V. Levine. Civ.App., 68 S. 

W. 2d 310, error refused. 

Wis.—Nlnneman v. Schwede, 46 N.W. 
2d 230, 258 Wis. 408—Hagen v. 
Thompson, 29 N.W.2d 616, 261 Wis. 
484. 

36. Tex.—Martin v. Burcham, Civ, 
App., 203 S.W.2d 807. 

37. Tex.—City of Anson v. Arnett, 
Civ.App., 260 S.W.2d 450, refused 
no reversible error—Catching v. 
Bogart. Civ.App., 138 S.W.2d 246, 
error refused—Pearson v. Black, 
Civ.App.. 120 S.W.2d 10T6—Sam¬ 
mons v. Hodges, Civ.App., 96 S.W. 
2d 734. 

38. Idaho.— Won V. Costella, 86 P.2d 
679, 69 Idaho 669. 

Tex.—Hankamer v. Sumrall, Civ.App., 
257 S.W.2d 827, error refused no re¬ 
versible error—Hunt v. McCain, 
Civ.App., 73 S.W.2d 564, error dis¬ 
missed—^Reed V, Magnolia Petro¬ 
leum Co., Civ.App., 67 S.W.2<2 269, 
error dismissed. 
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aries,89 consent,<0 consideration,custom,^* dedi¬ 
cation,^3 duress,estoppel,^® fraud,*® joint enter¬ 
prise,*'^ knowledge or notice,*® limitations,*® mal¬ 
ice,®® marnage,®^ mistake,®® nuisance,®® payment,®* 
release,®® title to land,®® and waiver.®'^ 


Further, special Issues and Interrogatories have 
been held erroneous or properly refused on issues 
of assumed risk,®® comparative negligence,®® con¬ 
tributing cause,®® discovered peril or last clear 
chance,®^ as well as on issues of independent inter- 


39. Tex.—Snyder v. Magnolia Petro¬ 
leum Co., Clv.App., 107 S.W.2d 603, 
error dlamiBsed. 

40. Iowa.—^Allbaugh v. Ashby, 284 
N.W. 810, 226 Iowa 574. 

41. N.C.—-Garland v. Allison, 19 S. 
E.2d 246, 221 N.C. 120. 

Tex.—Langley v. Norris, Clv.App., 167 
S.W.2d 603, affirmed 173 S.W.2d 464, 
141 Tex. 405, 148 A.L.R. 66'5— 
Parks V. Hines, Clv.App., 68 S,W.2d 
364. affirmed Hinea v. Parks, 96 
S.W.2d 970. 128 Tex. 289. 

43. Tex.—Jones v. Gibbs, Clv.App., 
103 S.W.2d lOll, affirmed 130 S.W, 
2d 265, 133 Tex. 627, motion over¬ 
ruled 131 S.W.2d 967, 133 Tex. 627. 

43. Tex.—Oak Park Cemetery v. 
Donaldson, Civ.App., 148 S.W.2d 
994, error dismissed, judgment cor¬ 
rect. 

44. Tex.—^Metro-Goldwyn-Mayer Dis¬ 

tributing Corporation v. Cocke, Civ. 
App., 66 S,W.2d 4 89. I 

45. Tex.—Reed v. James, Clv.App., I 

118 S.W.2d 680, error dismissed— 
Davenport v. Taylor County Tuber¬ 
culosis Ass’n, Clv.App., 72 S.W,2d 
407. I 

46. N.C.—Ghormley v. Hyatt, 181 S, 
E. 242, 208 N.C. 478, 108 A.L.R. 618, 

Tex.—Gillam v. Baker. Clv.App., 195 
S.W.2d 826, error dismissed—Gil- 
strap v. Imperator Oil Corporation, j 
Clv.App., 168 S.W.2d 300—Small v. 
Daily, Clv.App., 72 S.W.2d 663, er¬ 
ror dismissed—U. S. Fidelity & 
Guaranty Co. v. McCollum, Civ. 
App., 70 S.W.2d 751—Shaffer v. 
Brown, Clv.App., 69 S.W.2d 864. 

47. Ohio.—Watt v. P’euerllcht, App., 
41 N.E.2d 719. 

Tex.—Horne Motors r. Latimer, Civ. 
App., 148 S.W.2d 1000, error dis¬ 
missed, Judgment correct—Pryor v, 
Le Sage, Clv.App., 133 S.W.2d 308, 
affirmed Le Sage v. Proyor, 164 
S.W.2d 448. 137 Tex. 465. 

48. Tex.—Texas & N, O. R. Co. v. 
Sturgeon. 177 S.W.2d 264, 142 Tex. 
222—Johnican v. Tomasino, Civ. 
App., 248 S.W.2d 207—Gray County 
Gas Co. V. Oldham, Civ.App., 238 S. 
W.2d 696—P. W. Wool worth Co. v. 
Ellison. Clv.App., 232 S.W.2d 857— 
McCrory’s Stores Corp, v. Murphy, 
Clv.App., 164 S.W.2d 735, error re¬ 
fused—Texas Cities Gas Co. v, 
Dickens, Civ.App., 166 S.W.2d 1010, 
affirmed 168 S.W.2d 208, 140 Tex. 
433—Gulf Refining Co. v. Nabers, 
Clv.App., 134 S.W.2d 843—Gulf, C. 
& 8. F. Ry. Co. V. Sklar, Clv.App., 
134 S.W.2d 771, error dismissed— 
City of Waco v. Witt, Civ.App., 126 


S.W. 2d 1002—Safeway Stores of 
Texas V, Rutherford, Clv.App., 101 
S.W.2d 1056, affirmed 111 S.W.2d 
688, 130 Tex. 466—^Humphreys v. 
Standard Savings & Loan Ass’n, 
Civ.App., 80 S.W.2d 438, error re¬ 
fused—The Fair, Inc., v. Prelsach, 

' Clv.App., 77 S.W.2d 72'S. 

j 49. Tex.—^Hankamer v. Sumrall, Civ. 
App., 257 S.W 2d 827, error refused 
no reversible error—^Hooper v. 
Courtney. Civ.App., 256 S.W.2d 462 
—Gil strap v. Imperator Oil Cor¬ 
poration, Civ.App., 168 S.W.2d 300 
—Finney v. Finney, Clv.App., 164 
S.W,2d 263, error refused—Benja¬ 
min State Bank v. Reed, Clv.App,, 
139 S.W.2d 172—Citizens’ Nat. Bank 
of Lubbock V. Adams, Civ.App., 67 
S.W,2d 421, error dismissed. 

50. Ill.—Racine Fuel Co. v. Rawlins, 
36 N.E.2d 710, 377 Ill. 376. 

Tex.—Central Motor Co. v, Roberson, 
Civ.App., 164 S.W.2d 180, affirmed 
Burton v. Roberson, 164 S.W.2d 
'524, 139 Tex. 562. 143 A.L.R. 1. 

Wls.—Paulson v, Scott, 60 N.W.2d' 
376, 260 Wis. 141, 31 A.L.R.2d 706. | 

51. Tex.—Consolidated Underwriters 
V. Taylor, Civ.App., 197 S.W.2d 216, 
error refused no reversible error. 

52. N.C,—Jefferson v. Southern Land 
Sales Corp., 16 S.E.2d 462, 220 N. 
C. 76. 

Tex.—Walton v. Steffens, Civ.App., 
170 S.W.2d 634, error refused. 

53. Tex.—City of Tyler v. House, 
Clv.App., 64 S.W.2d 1007. 

54. Tex.—Cartledge v. Billalba, Civ. 
App., 154 S.W.2d 219, error refused. 

65. Tex —Traveler’s Ins. Co. of 
Hartford. Conn. v. Hobbs, Clv.App., 
222 S.W.2d 168—Gulf States Secur¬ 
ity Life Ins. Co. v. Edwards, Civ. 
App., 109 S.W,2d 1125, error dis¬ 
missed. 

56. Tex.—Jones v. Gibbs, Civ.AJpp., 
103 S.W.2d 1011, affirmed 130 S.W. 
2d 266, 133 Tex. 627, motion over¬ 
ruled 131 S.W.2d 957, 133 Tex. 627. 

67. Tex.—Faubian v. Busch, Civ. 
App., 240 S.W.2d 361, refused no 
reversible error—White v. Christie, 
Clv.App., 224 S.W.2d 717. 

58. Tex. — Beaumont, S. L. & W. Ry. 
Co. V. Schmidt. 72 S.W.2d 899, 123 
Tex. 680—Buchanan v. Lang, Civ. 
App., 247 S.W.2d 446, refused no re¬ 
versible error—Marsh v. Williams, 
Civ.App., 154 S.W.2d 201, error re¬ 
fused—Herndon v. Halliburton Oil 
Well Cementing Co., Civ.App., 164 
S.W,2d 163, error refused—Portilla 
Drilling Co. v. Miller, Civ.App., 144 
S.W.2d 936, error dismissed, Judg¬ 
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ment correct—City of Wichita 
Falls V. Lewis, Civ.App., 68 S.W, 
2d 388, error dismissed. 

64 C.J. p 1126 note 62. 

69. Wls.—Ready v. Hafeman, 300 
N.W. 480. 239 Wis. 1. 

60. Ill.—Goodman v, Chicago, B. & 
Q. R. Co., 7 N.E.2d 393, 289 Ill. 
App, 320, certiorari denied Chicago, 

B. & Q. R, Co. v. Goodman, 68 S Ct. 
610, 303 U.S. 640. 82 L.Ed. 1100. 

Tex.—^American Emp, Ins. Co. v. 
Climer, Civ.App., 220 S.W.2d 697— 
Maryland Casualty Co. v. Romero, 
Clv.App., 146 S.W.2d 1096, error dis¬ 
missed, judgment correct—South¬ 
ern Underwriters v. Grimes, Civ. 
App., 146 S.W.2d 1058, error dis¬ 
missed, judgment correct—South¬ 
ern Underwriters v. Cooper, Civ. 
App., 138 S.W.2d 663, error dis¬ 
missed, Judgment correct—Texas 
Coca-Cola Bottling Co. v. Lovejoy, 
Clv.App., 138 S.W.2d 2'64, error re¬ 
fused—Dillingham v. Currie, Civ. 
App., 92 S.W.2d 1122, error dis¬ 
missed—^Yellow Cab Corporation v. 
Halford, Civ.App., 91 S.W.2d 801, 
error dismissed—^Texas Indemnity 
Co. V. McNew, Civ.App., 90 S.W.2d 
1116, error dismissed—Security 

Mut. Casualty Co. v. Bolton. Civ. 
App.. 84 S.W.2d 662. 

61. N.C.—^Ingram v. Smoky Moun¬ 
tain Stages, 36 S.B.2d 337, 225 N. 

C. 444—^Reep v. Southern Ry. Co., 
186 S.E. 318, 210 N.C. 285. 

Tex.—Sisti V. Thompson, 229 S.W.2d 
610, 149 Tex. 189—Schuhmacher Co. 
V. Posey, 215 S.W.2d 880, 147 Tex. 
392—Texas & N O. R. Co. v. Kra- 
soff, 191 S.W.2d 1, 144 Tex. 436— 
Texas & N. O. R. Co. v. Grace, 188 
S.W.2d 378, 144 Tex. 71—Dupree v. 
Burlington-Rock Island R. Co., Civ. 
App., 251 S.W.2d 659, error refused 
—DItta V. Pogue, Civ.App., 249 S.W. 
2d 938—Kennedy v. Wichita Pro¬ 
duction Co., Civ.App.. 242 S.W.2d 
261, refused no reversible error— 
Rabe v. Lee, Civ.App., 239 S.W.2d 
846—Hawkins v. Houston Transit 
Co., Civ.App., 227 S.W.2d 604, re¬ 
fused no reversible error—Blasdell 

V. Port Terminal R. Ass’n, Clv.App., 
227 S.W,2d 248, error refused— 
Thompson v. Slstl, Civ.App., 224 S. 

W. 2d 600, affirmed Sisti v. Thomp¬ 
son, 229 S.W.2d 610. 149 Tex. 189 
—Texas & N. O. B. Co. v. Grace, 
Civ.App., 204 S.W.2d 867—^Elder v. 
Panhandle Stages Shuttle Service, 
Civ.App., 189 S.W.2d 762, affirmed 
193 S.W.2d 170, 144 Tex. 638— 
Klmbriel Produce Co. v. Mayo. Civ. 
App., 180 S.W.2d 604, error refused 
—^Phoenix Refining C3o. v. Morgan, 
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veiling cauM,** lookout,®* speed,®* sudden emer¬ 
gency,®® violation of statute or ordinance,®® warn¬ 
ing^ and signals,®* and willful or wanton miscon¬ 
duct.®* 


Finally, special issttet and intenrogatories have 
been held erroneous or properly refused on issues 
of whether defendant was, under Uie drcu ms ta n cca, 
negligent;®® whether plaintiff was guilty of con- 


C1v.ApPm 178 B.W.2d 176, error re¬ 
fused—^Martin v. Weaver, Clv^App., 
181 8.W.2d S12, error refused— 
Touna V. Dallas Bcdlway St Termi¬ 
nal Co., C1V.APP., 186 S.W.2d 916, 
error dlemlsaed. Judgment oorreot— 
Barber v. Anderson, GLv.App., 127 
&W.2d 868, error dismissed, judg¬ 
ment correct—Mslona v. City of 
Plalnvlew, Clv.App.. 127 8.W.2d 
201, error dtsmiaaed—Autry v. Dal¬ 
las Railway & Terminal Ca. Glv. 
App., 08 S.W.2d 264. error dismiss¬ 
ed—^Alles V. Dank. Clv.App., 87 S. 
W.2d 808. 
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as. Tex.—Dallas Ry. & Terminal Co. 
V. Bailey. 260 S.W.2d 879. 161 Tex. 
SS9 —Ynoftwa v. Burkhart. Clv.App., 
247 S.W.2d 907. refused no reveral- 
ble error—^Mercer ▼. Bvans, Civ. 
App,. 17S S,W.2d 206—Dallas Rail¬ 
way St Terminal Co. v. Oobb, Civ. 
App., 144 S.W.2d 691—Hemeell v. 
Summers, CivApp., 188 S.W.2d 866 
—Weatherhead v. Vavithls, Cir. 
App., 186 8.W.2d 1008—Consolidat¬ 
ed Underwrltem v. Chrlstal, Civ. 
Aipp., 186 S.W.2d 127, error refused 
—Younger Broa v. Power, Clv.App., 
118 S.W.2d 964, error dismissed— 
Jones V. Mcllveene, Clv.App., 106 
S.W.ld 603, error dismissed—Crlm 
V. Hunter, Clv.App., 97 S.W.2d 978, 
error dismissed. 

as. Ohio.—Croke v. Chesi^eake St 0. 
Ry. Co., 98 N'.E.Sd 811, 86 Ohio App. 
488. 

Tex.— Schumacher Co. y. Shooter, 124 
S.W.8d 867, 132 Tex. 660—Lee v. 
Galbreath. Clv.App., 234 S.W.2d 
91—^Panhandle 8b Santa Fe Ry. Co. 

V. Ray, Clv.App., 221 S.W.2d 989, 1 
error refused no reversible error— 
Harrison v. Southwest Coaches, 
C1V.APP., 207 S.W.2d 169—English 
Freight Co. v. Preston, Clv.App., 
208 S.W.2d 657, refused no reversi¬ 
ble error—Attebery v. Henwood, 
CivApp., 177 S.W.2d 96, error re¬ 
fused—^Valley Film Service v. Crus, 
C1V.APP., 178 S.W.2d 962, error re¬ 
fused—Graham v. Gatewood, Civ. 
App, 116 S.'W.2d 768. error refused 
—Le Sage v. Smith, CivApp., 146 S. 

W. 3d 208, error dismissed, judg¬ 
ment correct—Texas St P. Ry. Co. v. 
Heathlngton, CivApp., 116 B.W,2d 
496. 

Wls.—Culver v. Webb, 12 N’.W.2d 731, 
244 Wls. 478. 

ac Keb;—Meloher v. Hurphy, SI N. 

W.2d 411,149 Neb. 641. 

Ohio.—A. MacaluBO Fruit Oo. v. Com¬ 
mercial Motor Freight, ApPi. 67 
N.B.Sd 691. 

Tez^Aadrews r. Daniel, CivApp^ 
140 aw.ld 1016, error dlssaiaseA- 


Anderson v. Broome. Civ.App., 83 S 
S.W.2d 901—Green v. Dlgon, Glv. 
App., 190 S.W.2d 742, refused no 
reversible error—City of Fort 
Worth V. Lee, CivApp.. 182 8.W.2d 
831, affirmed 186 B.W.2d 964. 143 
Tex. 661, 169 AKR. 126—Norris 
Bros. V. Mattlnson. C!iv.A)pp.. 118 
8.'W.2d 460, error dismlBsed—John¬ 
son V. Bmlther, Clv.App., 116 B.W.8d 
812. error dismissed—McClelland v. 
Mounger. Civ.App.. 101 S.W.3d 961. 
error dlamlseed by agreement- 
southwestern Bell Teh Co. v. Per¬ 
ris. Glv.App., 89 a.W.2d. 229, error 
dismissed. 

Wls.—Stats V. Pohl. 68 N.W.2d 656. 
266 Wla 23. rehearing denied 68 N. 
W.2d 711, 366 Wis. 2S—Derge v. 
Carter. 28 K.W.Sd 60S, 243 Wla 
600—^Maurer v. Fesing, 290 N.W. 
191. 238 Wls. 666. 

66* Tex.—Goolsbee ▼. Texas A N. O. 

R. Co.. 248 8.W.2d 286. 160 Tex. 
628—Sam v. Sullivan, Clv.App.. 189 

S. W.2d 69. refused for want of mer¬ 
it. 

66. Kan—^Long v. Shafer, 188 P.8d 
646, 164 Kan. 211. 

Ohla—GlgUo V. lioslta. 65 N.B.2d 

666, 73 Ohio App. 207. 

Tex—^Blaugnmd v. Gish, 179 S.W.2d 
266, 142 Tex 879—Chapman v. Ev¬ 
ans, C1V.APP., 186 S.W.2d 827, re¬ 
fused for want of merit. 

67. Tex—^Lee v. Galbreath. Clv.App., 
284 B.W.Sd 91—^Lundberg v. Mls- 
aourl-Kansas-Texas R. Co. of Tex, 
CivApp., 232 BW.2d 879. refused 
no reversible error—^Panhandle & 
Santa Fe Ry, Co. v. Ray, Clv.App, 
221 S.W.2d 936—^Airline Motor 
Coaches v. Cleveland. Clv.App., 199 
B.W.2d 847, error refused no re¬ 
versible error—^Lackey v. Moffett, 
Clv.App., 172 S.W.2d 716. 

6& Conn.—^Decker v. Roberts, 12 A 
2d 641, 126 Conn. 478. 

Ill.—Racine Fuel Co. v. Rawlinx 28 
N.B2d 710, 577 Ill. 876—^Walsb v. 
Qaxln, 46 N.B.2d 96, 816 lll.App. 
311 — ^Paul V. Garraan, 84 M.B.2d 
884, SIO lU.App. 447—Price v. Bai¬ 
ley, 266 Ill.App. 368. 

N.C.—Turner v. Lipe, 188 8.EL 108, 
210 N.C 627. 

Pa.—Sankey v. Young, 88 A2d 94, 
370 Pa. 339. 
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M, Idaho.—Yearsley v. City of Poca^ 
tello, 210 p.2d 796, 69 Idaho 900. 

Mich.—Bohuits V. Sollltt Const. Co., 
298 N.W. 666, 296 Mlob. 126. 
K.M.—Laraan v. Bllas, 91 P.2d 811. 
43 N.M. 296. 

N. C—Etheridge T. Atlantic Coast 
Line & Co.. 176 BA 184. 806 N.C. 

667. 


Ohio.—^tt V. qsmadl. 74 NJ9.td 
668, 80 Ohio App. 39. 

RJ.—Connolly v. Soltmon, 9 A3d 866. 
64 R.r. 29. 

Tex—Smith v. Banger, 216 B.W.Sd 
426, 148 Tex 466, 20 AL.R.2d 861 
—City of Fort Worth v. Lee. 188 B. 
W.Sd 964, 143 Tax 661, 169 AXJL 
126—Lowry v. Anderson-Bemey 
Bldg. Co., 161 8.W.2d 469. 189 Tex 
29—^Railway Exp. Agency v. Spain, 
ClxApip., 249 S.W.2d 644, appeal 
dlsmisj^, Suix 266 S.W.2d 609— 
Tnafran v. Burkhart, OvApp., 247 
8.W.2d 907, refneed no reversible 
error—Crain v. West Tex ‘OtlUtlas 
Co*. Civ,App., 218 S.W.2d 612, error 
refused no reversible error—Texas 
A P. Ry. Co. V. Mix qv.App., 193 
S.W.3d 642—Gillette Motor Trona- 
port Co. ▼. Whltflald, Clv.App., 186 
8.W.2d 90, refused for want of mer¬ 
it—City of Fort Worth v. Lee, Civ. 
App.. 182 S.W.2d 881, affirmed 186 
S.W.2d 964, 148 Tex 861—Cox v. 
Shanaox qv.App^ 141 S.W.Sd 412, 
error dismissed, judgment correct 
—Texas Public Utilities Corp. ▼. 
Martin, Glv App., 186 S.W.2d 889— 
Swift A Co. V. MoBlroy, Civ.App.. 
126 S.W.2d 1040—Johnson v. Bmlth¬ 
er, Glv.App.. 116 aW.24 818, error 
dismissed—Texas St P. Ry. Co. v. 
Heathlngton, CivApp., 116 B.W.2d 
496—S. Bllckman, Inc., v. Chilton, 
C1V.APP., 114 B.W.Id 646—Moqus- 
key V. Keathley, Clv.App., Ill 8. 
W.2d 1199, error diemleaed—^F. H. 

I Vahlelng, Inc., v. Hartford Fire 

i Ins. Co.. C1V.ADP., 108 B.W.2d 947, 
error dlsmlHsed—Safeway Stores 
of Texas v. Rutherford. Clv.App., 
101 S.W.2d 1068, affirmed 111 8.W. 
2d 688,180 Tex 465—Texas A N. O. 
R. Co. V. Harris, CivApp,, 101 8. 
W.2d 640, error dlsmissi^—Dol- 
lahlte-Levy Co. v. Phillips, Civ. 
App., 99 S.W.2d 688, error dismiss¬ 
ed—Southland Greyhound Linos v. 
King, CivApp., 77 aw.3d 2n, error 
dlstniased—Benge v. Foster. Civ. 
App., 74 S.W.2d 642, error refused— 
B. H. Kress A Co. v. Jennings, Civ, 
App., 64 S.W.2d 1074, error dismiss¬ 
ed—^Rincon v. Berg Oo., Clv.App., 
60 S.W.Sd 811, error dismissed— 
Wichita Coun^ Water Improve¬ 
ment Dlat. No. 1 y. Pearce, Civ. 
App., 69 S.W.Sd 188—Sohwan v. 
Sprinkle, Civ.i;pp., 66 aw.ld 590. 

Wls.—^Tanisch v. Ameriesn Fidelity 
A Gas. Co., 44 N.W.Sd 287. 257 Wla 
462. 

64 CJ. p 1124 note 63. 

tmpaUi nsgUganss 

Tex*—Gamer v. Prsseott OvApp.. 
184 aw.Sd 704—TsrrsU Walls 
Health Raaort v. Bevereld, OvApp,. 
91 aw.Sd 526-Taxas-Iioalsla8n 
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tributory negligence whether 

Power Co. V. Webster, Civ.App., 
69 S.W.2d 902. aiArmed 91 S.W.2d 
302, 127 Tex. 126—Carson v. Texas 
Pipe Line Co., Civ.App., 69 S.W.2d 
828, error dismissed. 

Wis.--Wendt v. plntch, 292 N.W. 890, 
236 Wis. 220. 

70. XJ.S.—Carpenter v. Baltimore & 

O, R. Co., C.C.A.Oblo. 109 F.2d 375. 
Colo.—^Lambrecht v. Archibald, 203 

P. 2d 897, 119 Colo. 356. 

111.—Ernhart v. Elgin, J. St B. Hy. 
Co.. 84 N.E.2d 868 , 337 Ill.App. 66 , 
reheard 92 N.E.2d 96, 406 Ill. 577— 
Curl V. City of Chicago. 71 N.E.2d 
103, 330 Ill.App. 331. 

Iowa.—Tobin v. Van Orsdol, 46 N.W. 

2d 239, 241 Iowa 1331. 

Minn.—Hall v. Gillls. 246 N.W, 466, 
188 Minn. 20. 

N.C.—Be van v. Carter, 186 S.E. 321, 
210 N.C. 291. 

R.I.—Connolly v. Seitman, 9 A.2d 866 . 
84 R.I. 29. 

Tex.—Texas & N. O. R. Co, v. Sol- 
gaard. 238 S.W.2d 186, 150 Tex. 94 ’ 
—City of Fort Worth v. Lee. 186 
S.W.2d 964, 143 Tex. 661. 159 A, 
L.R. 126—Schumacher Co. v. Shoot¬ 
er, 124 S.W.2d 867, 132 Tex. 560— 
Garcia v. Moncada, 94 S.W.2d 123, 
127 Tex. 463—Sproles v. Rosen, 84 
S.W.2d 1001, 126 Tex. 61—Beau¬ 
mont, S. L. 8r W. Ry. Co. v. Schmidt, 
72 S.W.2d {599, 123 Tex 680—Mc¬ 
Carthy Oil & Gas Corp. v. Cunning¬ 
ham, Civ.App., 265 SW.2d 368, re¬ 
fused no reversible error—^Texas 
& N. O. R. Co. V. Solgaard, Civ. 
App., 236 S.W.2d 673, error refused 
238 S.W.2d 186, 150 Tex. 94—An¬ 
derson V. Broome, Civ App., 233 S. 
W.2d 901—Texas City Terminal Ry. 
Co. V. McLemore, Civ.App., 225 S. 
W.2d 1007, refused no reversible 
error—W. U. Tel. Co. v. Hinson, 
Civ.App,, 222 S.W.2d 636, error re¬ 
fused no reversible error—^Panhan¬ 
dle & Santa Pe Ry. Co. v. Ray, Civ. 
App., 221 S.W.2d 936, error refused 
no reversible error—Chesshir v. 
Nall. CIV.APP., 218 S.W.2d 248. re¬ 
fused no reversible error—Talley 
Transfer Co. v. Cones, Civ.App., 216 
S.W.2d 604, refused no reversible 
error—^Klel v. Mahan, Civ.App., 214 
S.W.2d 866 . refused no reversible 
error—Good v. Dorn, Civ.App., 197 
S.W.2d'589, error refused no revers¬ 
ible error—^Dallas Ry. & Terminal 
Co. v. Graham, Civ.App., 185 S.W. 
2d 180—City of Fort Worth v. Lee. 
Civ.App., 182 S.W.2d 831, affirmed 
186 S.W.2d 964, 143 Tex. 661 , 159 
A.L.R. 126—^Valley Film Service v. 
Cruz, Civ.App., 173 S.W.2d 962, er¬ 
ror refused—McCrory’s Stores Cor¬ 
poration v. Murphy, Civ.App., 164 S. 
W.2d 736, error refused—Jennison 
V. Darnielle, Civ.App., 146 S.W.2d 
788, error dismissed—^Long v. Met¬ 
calf, Civ.App., 184 S.W. 2d 485, error 
dismissed, judgment correct—^Bond 
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the negligence ) charged was the proximate cause of the injury 


I V. Smith, C1V.APP.. 180 S.W.2d 864. 
[ error dismissed, judgment correct— 
I Monte Carlo distributing Co. v. 
j Rosas, Civ.App., 127 S.W.2d 334, 

I error dismissed. Judgment correct— 

Swift & Co. V. McElroy, Clv.A)pp., 

I 126 S.W.2d 1040—Traders & Gen¬ 
eral Ins. Co. V. Boysen, Civ.App., 123 
S.W.2d 1016, error dismissed, judg¬ 
ment correct—Texas & N. O. R. Co. 

V. Daft. Clv.App.. 120 S.W.2d 481— 

1 Cisco & N. E. Ry. Co. v. McCharen, 

I Civ.App., 118 S.W.2d 844—City of 
I Winters v. Bethune, Civ.App., Ill 
S.W.2d 797, error dismissed—^E. L. 

, Martin, Inc, v. Kyser, Civ.App., 
104 S.W.2d 692. error dismissed— 
Grim v. Hunter, Civ.App., 97 SW. 
2d 979, error dismissed—Continen¬ 
tal Oil Co. V. Barnes. Civ.App., 97 

5 W.2d 494, error refused—Desde- 
mona Gasoline Co. of Texas v. Gar¬ 
rett, Civ.App., 90 S.W. 2d €36, error 
dismissed—City of Wichita Falls v. 
Phillips, Civ.App., 87 S.W.2d 644, 
error dismissed—Williams v. Ro- 
dockcr. Civ.App.. 84 S.W.2d 656— 
Jackson v. Amador, Civ.App, 76 S. 
W 2d 892. error dismissed—Pure Oil 
Co. V. Pope, Civ.App., 7'5 S.W 2d 176, 
reversed (no opinion)—^McDaniel 
Bros. V. Wilson, Civ.App., 70 S.W. 
2d 618, error refused—Texas-Lou- 
isiana Power Co. v. Daniels, Civ. 
App,, 61 S.W.2d 179, affirmed 91 S. 

W. 2d 302, 127 Tex. 126. 

Wis.—McAleavy v. Lowe, 49 N.W 2d 
487, 259 Wis. 463—Brandt v. Mat- 
son, 41 N.W.2d 272, 266 Wis. 314— 
Eberdt v. Muller, 2 N.W.2d 3C7, 240 
Wis. 341, rehearing denied 3 N.W. 
2 d 763, 240 Wis. 341. 

64 C.J. p 1125 note 69. 

71. Tex.—Spratling v. Butler, 240 
S.W.2d 1016, 160 Tex. 369—Inter¬ 
national-Great Northern R. Co. v. 
Hawthorne, 116 S.W.2d 1066, 131 
Tex. 622, certiorari denied 69 S.Ct. 
487, 306 U.S. 639, 83 L.Ed, 1040— 
Kenney v. La Grone, 93 S.W.2d 397, 
127 Tex. 639—^Dixie Motor Coach 
Corporation v. Galvan, 86 S.W.2d 
633, 126 Tex. 109—^Phoenix Refining 
Co. V. Tips. 81 S.W.2d 60. 126 Tex. 
69—^Beaumont. S. L. & W. Ry. Oo. 
V. Schmidt. 72 S W.2d 899. 123 Tex. 
680—Federal Underwriters Ex¬ 
change V. Harwell, Com App., 157 
S.W. 2d 460, error refused—^Armour 

6 Co. V. Tomlin, Com Apip., 60 S.W. 
2d 204—Pharr v. Coldeway, Civ. 
App., 266 S.W.2d 917—Dallas Ry. & 
Terminal Co. v. Straughan, Civ. 
App., 254 S.W.2d 882—Galveston- 
Houston Breweries v. Naylor, Civ. 
App., 249 S.W.2d 262, error refused 
no reversible error—Sunset Motor 
Lines V. Blasingame, Civ.App., 245 
S.W.2d 288, error dismissed—Colls 
V, Price’s Creameries, Civ.App., 244 
S.W.2d 900, error refused no revers¬ 
ible error—^Jefferson County Drain¬ 
age Diet. No. 7 V. Hebert, Civ.App., 
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244 S.W.2d ‘636, error refused no re¬ 
versible error—^Kuemmel v. Vra- 
denburg, Civ.App., 239 S.W.2d 869, 
refused no reversible error— 
Thompson v. Hodges, Civ.Apip., 237 
S.W.2d 767, error refused no re¬ 
versible error—Panhandle & Santa 
Pe Ry. Co. v. Ray, Civ.App., 221 
S.W.2d 936, error refused no re¬ 
versible error—Pacific Indem. Co. 

V. Arline, Civ.App., 218 S.W.2d 691, 
error granted—Associated Emp. 
Lloyds v. Zellerbach, Civ.App., 208 
S.W.2d 136—Ricks v. Smith, Civ. 
App., 204 S.W.2d 12, refused no re¬ 
versible error—^National Life & 
Aco. Ins. Co. V. Hanna, Civ.App., 
196 S.W.2d 733, error refused no re¬ 
versible error—^Federal Underwrit¬ 
ers Exchange v. Sandel, Civ.App., 
166 S.W. 2 d 147, error refused—Mc¬ 
Crory’s Stores Corp. v. Murphy, Civ. 
App., 164 S.W.2d 735, error refused 
—Heard & Heard v. Kuhnert, Civ. 
App., 166 S.W.2d 817—Hartford Ac¬ 
cident & Indemnity Co. v. Vick, Civ. 
App., 166 S.W.2d 664—-Hemsell v. 
Summers, Civ.App., 153 S W.2d 306 
—Traders & General Ins. Co. v. 
Belcher, Civ.App., 152 S.W.2d 625— 
Brandon v. Schroeder, Civ App., 149 
S.W 2d 140—Maryland Casualty Co. 
v. Abbott. Civ.App., 148 S.W 2d 466, 
error dismiB.scd. Judgment correct— 
United Employers Casualty Co. v. 
Marr, Civ.App, 144 S,W.2d 973, er¬ 
ror dismissed, judgment correct— 
Texas Indemnity Ins. Co. v. Godsey, 
Civ.App, 343 S W.2d 639, error re¬ 
fused—North East Texas Motor 
Lines V. Hodges, Civ App.. 141 S W. 
2d 386, affirmed 168 S W.2d 487, 138 
Tex 280—Hemsell v. Summers, Civ. 
App., 138 SW.2d 865—^Texas Coca- 
Cola Bottling Co. V. Lovejoy, Civ. 
App, 138 S.W.2d 264, error refused 
—Southern Underwriters v. Stub¬ 
blefield. Civ.App., 130 S.W.2d 385— 
Southern Underwriters v. Parker, 
Civ.App., 129 S W.2d 738, error re¬ 
fused—-Hicks V. Brown, Civ.App., 
128 S.W.2d 884, modified on other 
grounds 161 S.W.2d 790, 136 Tex. 
399—Traders & General Ins. Co. v. 
Boysen. Civ.App., 123 S.W.2d 1016, 
error dismissed, judgment correct— 
Willis V. Smith, Civ.App., 120 S.W. 
2d 899. error dismissed—^American 
General Ins. Co. v. Webster, Civ. 
App, 118 S.W.2d 1082, error dis¬ 
missed—Wells V. Ford, Clv.App., 
118 S.W.2d 420, error dismissed— 
Vincent v. Johnson, Civ.App., 117 S. 

W. 2d 135, error dismissed—Coca 
Cola Bottling Co. v. Heckman, Civ. 
App., 113 S.W.2d 201—Southern Un¬ 
derwriters v. Sanders, Cfiv.App., 110 
S.W.2d 1268, error dismissed—City 
of Pampa v. Long, Civ.App., 110 S. 
W 2d 1001—Williams v. Long, Civ. 
App, 106 S.W.2d 378, error dismiss¬ 
ed—Jones V. Mcllveene, Civ.App., 
106 S.W.2d 603. error dismissed'— 
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and whether the injury was the result of an un¬ 
avoidable acddent.'^^ 

§ 532. — As to Ultimate or Evidentiary 
Facta 

A spaelal Iwua or opoolal Interrogatory ehould call for 


miAL §§ 531-682 

tha determination of an ultimate fSat and net far the 
determination of evidentiary mattere. 

A special issue or special intcrfogratoiy should 
relate to, and call for, only the determination of 
some ultimate fact involved in the cause, and es¬ 
sential to the right of action or matter of de¬ 
fense and if it does so it is not error for the 


Teseer v. Dodson, Clv.App., 104 8. 
W.Sd 96, error dismiseed—Tennes¬ 
see Dairies v. Seibenhausen. Civ. 
App., 99 S.W.2d S23, error dismissed 
—Traders & General Ins. Oo. v. 
Herndon, Civ.App., 95 SW.2d 640. 
error dismissed—^Roadway Express 

V. Gaston, Clv.App., 91 R.W.2d 888, 
error dismissed—Southland Grey¬ 
hound liines V. King, Civ.App., 77 S. 

W. 2d 281, error dismissed—^Associ¬ 
ated Indemnity Corporation v. Bak¬ 
er, Civ.App, 76 R.W.2d 163, error 
dismissed—Indemnity Ins Co. of 
North America v. Weeks, Civ.App., 
75 S.W.2d 926—Texas Bmployers’ 
Ina Ass’n v. Korn. Civ.App., 76 

S. W.2d SOI—^Texas Employers' Ina 
A88*n V. Bradford, Civ.App., 62 S.W. 
2d 168, affirmed (no opinion)—Tex¬ 
as ds P. By. Co. V. Perkina Glv.App., 
284 8.W. 688. 

64 CJ. P 1127 note 64. 

7®. Tex.—Shuford v. City of Dallas, 
190 S.W.2d 721, 144 Tex. 843—Col¬ 
lins V. Smith, 175 S.W.Sd 407. 142 
Tex. 36—^Ynsfran v. Burkhart, Civ. 
App., 247 S.W.2d 907, refused no re¬ 
versible error—Coca-Cola Bottling 
Co. V. Krueger, Civ App., 239 S.W.2d 
669—Reddick v. Longacre, Civ.App., 
228 S.W.2d 264, refused no reversi¬ 
ble error—W. U. Tel. <3o. v. Hinson, 
Civ.App. 222 S.W.2d 636, refused no 
reversible error—Chesshlr v. Nall, 
ClV.App., 218 S.W.2d 248, refused 
no reversible error—Kiel v. Mahan, j 
GlvJtpp., 214 S.W.2d 866. refused, 
no reversible error—Nussbaum v. | 
Anthony, Clv.App., 314 S.W.2(1 686, i 
refused no reversible error—Good | 
V. Born, Clv.App., 197 S.W.2d 689, 
error reused no reversible error 
—-Schuhmacher Co. v. Holcomb, 
cavj^pp., 174 S.W.2d 837, affirmed 
177 S.W.2d 961, 142 Tex. 832—Pan¬ 
handle Stages V. Aston, Clv.App., 
171 S.W.2d 911, error refused— 
Great Atlantic & Pacific Tea Co. 

T. Gamer, Clv.App., 170 JELW.ld 602, | 
error refused—City of Coleman v. 
Smith, Clv.App.. 168 S.W.2d 936— 
Texas State Highway Deaiartment 
V. Butler. Clv.App., IdS aW.2d 878, 
error refused—Texas St Pac. By., 
Co. V. Cossady. Clv,App., 148 S.W. 
Id 471, error dismissed, Judgment, 
eozrect—City of CJorpus cairlstl v. 
ICcMurrey, Civ.App., 146 S.W.2d 
664, error dismissed, Judgment cor- 

2>ulaney Inv. Co. v. Wood, 
Clr-App., 143 S,W.2d 279. error dis¬ 
missed, Judgment correct—Boggus 
Motor Co. V. Standrldge, Clv.App.. 
181 &W.8d 641, error dismissed. 


Judgment correct—Consolidated Un¬ 
derwriters V. Cftristal, CivJtpp., 136 
S.W.2d 127, error refused—Demp¬ 
ster Mill Mfg. Co. V. Wiley. Clv 
App., 131 S.W.2d 267, error dismiss¬ 
ed Judgment correct—Schuhmach- I 
er Co. V. Bahn, Civ.App., 78 S.W.2d ' 
20*6, error dismissed—^Leonard Bros j 
V. Newton. Civ.App., 71 S.W.2d 618,' 
error dismissed 101 S.W.2d 228. 129 | 
Tex. 1—^Tarver v. Vallance. Civ ' 
App.. 97 S.W.2d 748—Gulf States 
Utilities Co v. Wuenspher, Clv. 
App, 72 S.W.2d 682, error dismiss¬ 
ed—Texas & P. By. Co. v. Short, 
Clv.App., 62 S.W.2d 995, error re¬ 
fused—Southland Greyhound Dines 

V. Dennison, Civ.App, 62 S.W 2d 
600, error dismissed—Texas-Doulsl- 
ana Power Co. v. Webster, Civ 
App., 69 8.W.2d 902, affirmed 91 S. 

W. 2d 802. 127 Tex. 126—Orange & 

N. W. R. Co. V. Harris. Clv.App.. 
67 S.W.2d 981, 69 B.W.2d 217, re¬ 
versed on other grounds 89 S.W. 2d 
978. 127 Tex. 18. 

64 GJ. p 1126 note 68. 

78. U.S.—Carpenter v. Baltimore & 

O. R. Ca, aaA.Obto, 109 F.2d 
876. 

Iowa.—^Tobln v. Van Orsdol, 46 N.W. 
2d 289, 241 Iowa 1381—Ollnger v. 
Tlefonthaler, 28 B N.W. 137, 226 

Iowa 847. 

Kan.—^B. P. McLean Inv, Co. v. City 
of Wichita, 268 P.2d 956, 176 Kan. 
66 . 

Ohio.—Perry v. Baskey, 107 N.E.2d 
328, 168 Ohio St. 161—Bradley v. 
Mansfield Rapid Transit, 93 N.B.2d 
672, 164 Ohio St. 164—Solanics v. 
Republic Steel Corp., 63 N.E.2d 
816, 142 Ohio St 667—Mlljak v. 
Boyle, 112 N.E2d 840. 98 Ohio App. 
169—Bredenbeck v, Hollywood 
Cartage Co.. 110 N.B.2d 152, 92 
Ohk) App. 265—Sparks v. Sims, 
App., 92 N.B.2a 428—Clos v. Chap¬ 
man, App., 34 N.B.2d 811—Bailey v. 
Great Lakes Greyhound Lines of 
Ind„ 16 Ohio Supp. 112—Bloser v. 
Cincinnati Club, Com.Pl., 71 N.B.2d 
188. 

Or.—Vale v. State Industrial Acc. 
Commission, 86 P.Sd 966, 160 Or. 
569. 

Pa.—Simpson v. Montgomery Ward ft 
Co., 67 A,2d 671, 162 Pa.8uper. 871. 
q«ex.—Wichita Falls ft Oklahoma Ry. 
Co. V. Pepper, 186 S.W.2d 79. 184 
Tex. 849—Hough v. Grapotte, 90 S. 
w.2d 1090, 127 Tex. 144—^Tezas 
Emp. Ins. Ass'n v. Kenthora. Clv. 
App.. 240 S.W.8d 898. refused no re¬ 
versible error—Thomason v. Burch, 
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C1V.APP.. 228 8.W.2d 820, refused no 
reversible error—Lurie v. City of 
Houston, G1V.APP.. 220 S.W.2d 880, 
reversed on other grounds City of 
Houston v. Lurie, 224 B.W.2d 871, 
148 Tex. 891, 14 A.L.R.2d 61—Cog- 
gin V. Coggtn, Clv.App., 804 S.W. 
2d 47—Mitcham v. Mitcham, Clv. 
APP,. 202 8.W.2d 947—Lewis V. 
Texas ft N. O. R. Co., Clv.App., 199 
S.W.2d 185. error refused no re¬ 
versible error—Sample v. Richard¬ 
son. Clv.App., 196 S.'W.Sd 848, er¬ 
ror refused no reversible error— 
A. B. G Storage ft Moving Co. v. 
Herron. Civ.App., 188 S.W.2d 211. 
error dismissed. Judgment correct— 
Reed v. James, Clv.App., 118 S.W. 
2d 680, error dlsmlased—^Panhandle 
ft S. F. Ry. Co. V. Friend, Clv.App., 
91 8.W.2d 922—International-Great 
Northern R. Co. v. Hawthorne, Civ. 
App., 90 S.W.2d 896, affirmed 116 S. 
W.2d 1066. 181 Tex. 628, certiorari 
denied 69 B.Ct 487, 806 U.S. 689, 
83 L.Ed. 1040—Bush V. Gaffney, 
CIV.APP., 84 S.W.2d 769—Northern 
Texas Traction Co. v. Bruce, Clv. 
Aipp., 77 S.W.2d 889, error dismiss¬ 
ed—Dr. Pepper Bottling Co, v. 
Bainboldt, Clv.App,, 66 aW.2d 496, 
reversed on other grounds Sebrae- 
dor v. Rainboldt. 9T S.W.2d 679, 128 
Tex. 269. 

Wis.—Paponfus v. Shell Oil Co., 86 
N.w.2d 920. 254 Wis. 233—Ernst V. 
Karlman, 8 N.W.2d 280, 242 Wis. 
516. 

64 C.J. p 1132 note 2. 

■peolal Interrogatory aaay refer to 
oaa or more ultteate facts or is- 

lowa.—Olinger v. Tiefentbaler, 286 
N.W. 187, 226 Iowa 847. 
mtlmats facts 

(1) “Ultimate facts" lie in area be¬ 
tween evidence and conclusion of 
law.—Scott V. Clsmadl, 74 N.E2d 662, 
80 Ohio App. 89. 

(2) An "ultimate issue'* of foot to 
be submitted to a Jury is one to 
which the law dlractly attaohss in 
applying a rule or prlnoipls of law, 
which is potentially necesaary to a 
disposition of case.—Northern Texas 
Traction Co. v. Bruce, Tex.CivJlpp., 
77 S.W.2d 889, error dismissed. 

(8) An *^1111111446 fact** is oas ss- 
sentlal to the right of action or mat¬ 
ter of defense.—^WlcWta Fslls ft Ok¬ 
lahoma Ry. Co. V. Pepper, 186 SLW.Sd 
79, 184 Tex. 860—Dreeben v. Sidor, 
Tex.ClvJtpp„ 264 S.W.2d 908, re¬ 
fused no reversible error. 
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court to submit it and it is error for the court to 
refuse to submit it7^ Every material conflict in the 
evidence,^® or every fact tending to establish or 
disprove the main issues of liability or nonliability^® 
need not be submitted. A special issue or inter¬ 
rogatory is improper and may be refused where it 
does not call for the determination of some ultimate 
fact,as where it relates to subordinate facts to 
be considered in deciding ultimate facts, and neces¬ 
sarily embraced in the finding of, and merely in¬ 


cidental to^ the ultimate issue,’’* or where it is 
desigpied merely to recapitulate the evidence rather 
than to determine the facts proved by the evi¬ 
dence.’® 

Evidentiary facts. As a corollary to the rule that 
a special issue or interrogatory must relate to an 
ultimate fact, a special issue or interrogatory is 
improper, and may properly be refused submission, 
where it relates to, or calls for, merely an eviden¬ 
tiary fact,*® unless an ultimate fact may be inferred 


(4) 'TTltlmate facts'* are logical re¬ 
sults of proofs or evidence and are 
concluslone of facte, and final result¬ 
ing effect reached by processes of 
logical reasoning from evidentiary 
facts, an '‘ultimate fact*' may be re¬ 
sult of Inference drawn from more 
than one evidentiary fact.—Scott v. 
Glsmadi, 74 K.B.2d 668. 80 Ohio App. | 
It. 

(6) An **ultlmate fact** la one 
which can reasonably be Inferred 
from the facta found without apply- * 
ing to the facts any legal princi¬ 
ple or measuring them by any legal 
BtsAdard.—Tucker Freight Lines v. 
Qrosn. 18 N.]&.2d 853, 109 Xttd.App. 
464. 

(6) Determination of what consti¬ 
tutes an "ultimate issue*’ to be sub¬ 
mitted to Jury involves proper legal 
analysts of controversy.—^Dreeben v. 
Sldor, Tex.Civ.App.. 754 S.W.M 908. 
refused no reversible error 

(7) Ekich group of facts pleaded by 
party, which, standing alone, would, 
if proved, constitute a complete de¬ 
fense to suit, presents an "ultimate 
issue.’’—^Northern Texas Traction Co. 
V. Bruce, Tex.Clv.App., 77 S.W.2d 
889, error dismissed. 

■yaosymons terna 

The terms "ultimate Issues,** **ultl- 
mate facts,'* "essential facts," "es¬ 
sential Iseuea** and "controlling is- I 
sues’* are frequently used synony¬ 
mously with respect to necessity for 
submission.—Wichita Falls & Okla¬ 
homa Ry. Co. v. Pepper, 136 8.W.2d 
79, 184 Tex. 860—Dreeben v. Sldor, 
Tex.Civ.App.. 864 S.W.2d 908. refused 
no reversible error. 

74, Iowa.—Ipsen v. Buess. 41 N.W. 
2d 668. 241 Xowa 730. 

Tex.—Mlnyard v. Kennedy, Clv.App., 
241 S.W.2d 767, refused no revers¬ 
ible error—^Lone Star Bldg. 8k l«oan 
Ass'n v. Larcade. Clv.App., 211 S.W. 
fd 267, refused no reversible error 
— dlorpiia Jaris elted Sat Wright v. 
State, Civ.App.. 80 8.W.8d 1016, 
1019, error dismissed. 

84 aj. p 1182 note 8. 

75, Tex.—^Hoover v. Hamilton, Civ. 
App., 14 B.W.8d 886. 

75, Tex.—St Louis, B. A H. Ry. 
Co. V. Jenkins, Clv.App., 172 8. 
W. 984. 


I Wia—Meldenbauer v. Pewaukee, TSO 
N.W. 144, 162 WIs. 826. 

I 64 C.J. p 1121 note 87. 

77. Iowa—^Flattery v, Goode. 88 N. 
W.2d 668, 240 Iowa 978—Marts v. 
John. 85 N.w.2d 844. 240 Iowa 180. 

Kan.—Flnke v. Lamle. 268 P.8d 868. 
173 Kan. 792—^Alexander v. Weh- 
kamp, 282 P.2d 440. 171 Kan. 286 
—Slusa V. Brown-Crummer Inv. 
Co., 68 P.2d 900. 148 Kan. 14, opin¬ 
ion adhered to 64 P.2d 28, 146 Kan. 
12 . 

Ohio.—MacDonald v. State ex rel. 
Fulton. 191 N.B. 837, 47 Ohio App. 
223—^Village of Orrvllle v. Ooi^h- 
nauer, 188 N.B. 891, 48 Ohio App. 
422. 

Tex.—Great American Indemnity Co. 
V. Sama 176 B.W.2d 812, 142 Tex. 
121—Wichita Falls & Oklahoma 
Ry. Co. V. Pepper, 186 S.W,2d 79. 
184 Tex. 360—City of Panhandle 
V. Byrd. 106 S.W.2d 660, 180 Tex- 
96—Brown v. Federal Land Bank 
of Houston, Civ.App., 180 S.W.2d 
647—Texas Indemnity Ins. Co. v. 
Godsey, Clv.App., 148 S.W.8d 638, 
error refused. 

64 G.J. p 1182 note 4—71 CJ. p 1848 
note 60. 

78, Ohio.—Cloa T. Chapman, App., 
84 N.E.2d 811. 

Tex.—Texas Emp. Ina Ass'n v. 

Hen thorn, Clv.App., 240 S.W. 2d 392. 
64 C.J. p 1183 note 5. ! 

75. Kan.—Doty v. Crystal Ice & Fuel 
Co., 253 P. 611, 122 Kan. 668. 

aOi Ill.—Rouse V. Kew Tork, C. ft St I 
L. R. Go., 110 N.E.2d 266, 849 Ill. 
App. 189—Johnson v. Country Life 
Ina. Co.. 1 H’.B.Od 779. 284 Ill.App. < 
608—Thiel v. Material Service 
Corp., 888 I11.APP. 46, ofllrmed 6 N. 
£.26 88, 864 III. 639—Schluraff v. I 
Shore Line Motor Coach Co., 869 
I11.APP. 669. I 

Ohio.—^McFadden v. Thomas, 96 N.B. | 
2d 254, 164 Ohio St 406—Bolanlca 
v. Republic Steel Corp., 68 H.B.2d 
816, 142 Ohio St 667—Reel v. Pearl 
Aesur. Co., 80 X.B.8d 288, 88 Ohio 
App. 898—Carle v. Courtright 40 
N.E.8d 48L 69 Ohio App. 69. re¬ 
hearing denied 43 N.ELSd 296. 69 
Ohio APP. 69—Cloa v. Chapman, 
App., 84 K.E.2d 811—Pettatt v. 
Cooper, 24 N.E.2d 299, 63 Ohio App. 
8T7—BalUmore ft O. R. Co. v. Mc- 
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Teer, 9 ir.El.2d 627. U Ohio App. 
217. 

Pa.—Shipley v. City of Pittsburgh, 
184 A 671, 821 Pa. 494. 

Tex.—^Bell Pub. Co. v. Garrett Bn- 
glneerlng Co., 170 S.W.2d 197, 141 
'Tex. 61—seott v. Gardner. 166 B. 
W.2d 612. 187 Tex. 628. 141 AL.R. 
50—Colbert v. DallM Joint Stock 
Land Bank, 160 B.W.2d 771, 186 
Tex. 268—^American Bur. Co. of 
Xew Tork v. Fenner, 125 S.W.2d 
268. 183 Tex. 87—^Dunn v. Second 
Hat. Bank, 118 S.W.2d 166. 181 Tex. 
198. 116 AL.R, 730—Shuffleld v. 
Taylor. 88 B.W'.2d 956, 106 Tex. 
601—Wright V. State, 80 B.W.2d 
1015, error dismlseed—^Hankamer 

V. Sumrall, Clv.App., 867 B.W.8d 
827, error refused no reverelble er¬ 
ror—^Dreeben v. Sldor, Civ.App, 
264 S.W.2d 908, refused no reversi¬ 
ble error—^Dallas Ry. ft Terminal 
Co. V. Straugban, Clv.App., 864 B. 

W. 2d 882-4?lUsene Bridge Co. v. 
Guerra, Civ App.. 248 S.W.8d 618, 
amrmed In part and reversed In 
part on other grounda, Sup., 268 
8.W.2d 64—^Buchanan v. Lang, Glv. 
App., 847 B.W.8d 44'6, refuaed no 
reversible error—Gooch v. David¬ 
son, GlvApp., 246 S.W.2d 989—^Tex¬ 
as Bmp. Ins. Ass’n v. Henthom, 
Civ.App., 240 aw.2d 892. refused 
no reversible error—Liberty Mut. 
Ina Coi V. Hughes, Clv.App., 288 
B.W.8d 808, refused no reversible 
error—Gamer v. Prescott Clv.App., 
284 S.W.2d 704—H. B. Butt Gro¬ 
cery Oa V. Johnson, Clv.App., 226 
8.W.8d 601, refused no reversible 
error—Olase v, TTpton, dvApp., 
286 S.'W.2d 844—Texas Elmp. Ins. 
Ass'n V. Brumbaugh, Civ.ApPH 224 
8.W.2d 761, refused no reversible 
error—Soap Corp. of America v. 
Balls. Giv.App.. 228 S.W.2d 967, re¬ 
fused no reversible errors—Chesahlr 

V. Nall. CivJbpp.. ns S.W.2d 248. 
refused no reversible errox^Nuss- 
baum V. Anthony, ClvApp., 814 B. 

W. 2d 686. refused no reversible er¬ 
ror—Whitten V. Dethloff, Clv.App„ 
214 8.W.2d 480—^Langbam v. Tal¬ 
bott av.App.. 811 B.W.8d 987. re¬ 
fused no reversible error—Morgan 
V. Young, ClvJkpp., 208 B.W.8d 887. 
refused no rererslble error—San 
Augustine Independent School Diet 
V. Freelove, CivAPP., 196 S.W.8d 



^ C.J.S. 


therefrom as a matter of law,*l or unless the evi¬ 
dentiary matters as established in the course of the 
proceedings necessarily control the ultimate issues 
of fact.*2 It has been held that the trial court has 
a wide discretion under various circumstances in 
allowing interrogatories with respect to subordi¬ 
nate facts as distinguished from ultimate conclu- 
sions.®3 


TRIAL §§ 532-533 

§ 533 , -Admitted or Uncontroverted 

Facts 

Special Issues and Interrogatories ae to matters 
which are not In dispute should not bo submitted to the 
Jury. 

Only controverted questions of fact should be 
submitted to the jury,®^ and the court may properly 
refuse to submit special issues or questions as to 
facts which are not disputed,85 or arc admitted or 


175, error refused no reversible er¬ 
ror—^Dalcan v, Humphreys, Civ.App., 
190 S.W.2d 871~Myers v. Mlnnlck, 
Civ.App., 187 S.W.2d 941-~Phlllip8 

V. Stanollnd Oil & Gas Co., Civ.App., 
170 S.W.2d 802, error refused— 
Phillips Petroleum Co. v, Capps, 
Civ.App., 170 S.w.2d 622, error re¬ 
fused—Federal Underwriters Ex¬ 
change V. Morton, Civ.App., 1G7 S. 

W. 2d 267, error refused—Maryland 
Cas. Co. V. Stewart, Civ.App., 164 
S.W.2d 800, error refused—Brid- 
well V. Bernard, Civ.App., 159 S.W. 
2d 981, error refused—Marsh v. 
Williams, Civ.App., 164 S.W.2d 201. 
error refused—Pittman v. Ste¬ 
phens, Civ.App., 163 S.W.2d 314, er¬ 
ror refused—Peden Iron & Steel Co. 
V. Claflln, Civ.App., 146 S.W.2d 1062, 
error dismissed, judgment correct 
—Federal Underwriters Exchange 
v. McDaniel, Civ.App., 140 S.W.2d 
979, error dismissed, judgment cor¬ 
rect—Benjamin State Bank v. Reed, 
Civ.App., 139 S.W. 2d 172—Coats v. 
Stewart, Civ.App., 136 S.W.2d 1026, 
error dismissed, judgment correct' 
—Hamshire v. De VlUeneuve, Civ. 
App., 135 S.W.2d 671—Eathay v. 
Sherman. Civ.App., 136 S.W.2d 174, 
error dismissed, judgment correct 
—Chauncey v. Gambill, Civ.App., 
126 S.W.2d 775, error dismissed, 
judgment correct—Lehman v. Bar¬ 
ry, C1V.APP., 126 S.W.2d 499, error 
dismissed, judgment correct— 
Jones-O'Brlen, Inc,, v. Loyd, Civ. 
App., 125 S.W.2d 684, error dis¬ 
missed—Gelstmann v. Schkade, Civ, 
App., 121 S.W,2d 494—Cross v. 
White, Civ.App., 112 S.W.2d 602, 
affirmed 132 S.W.2d 680, 134 Tex. 
91—City of Winters v. Bethune, 
Civ.App.. Ill S.W.2d 797, error dis¬ 
missed—Maryland Cas. Co. v. Wil¬ 
son, Civ.App., 108 S.W.2d 260, er¬ 
ror dismissed—Bruce v. Thomas, 
Clv.App., 106 S.W.2d 806—Union 
Central Life Ins. Co. v. Roach, Civ, ^ 
App., 106 S.W.2d 374, error dismiss¬ 
ed—Texas & N, O. R. Co. v. Coe, ] 
Civ.App., 102 S.W.2d 465, error dis¬ 
missed—Union Central Life Ins. j 
Co. V. Williams, Civ.App., 99 S.W. 
2d S19—Roeser v. Coffer, Civ.App., 
98 S.W.2d 276—Texas & N. O. R. 
Co. V. Neill, Civ.App., 97 S.W.2d 
279, error refused 100 S.W.2d 348, 
128 Tex. 580, certiorari dismissed 
68 S.Ct. 118, 302 U.S. 646, 82 L.Ed. 
601, rehearing denied 58 S.Ct. 268, 


302 U.S. 778. 82 L.Ed. 602—Stroud 

V. Wlnerlch Motor Co., Civ.App., 91 
S.W.2d 1169, error dismissed— 
Northeutt V. Magnolia Petroleum 
Co., Civ.App., 90 S.W.2d 632, error 
refused— Oorpns Juris cited In 
Wright V. State, Civ.App., 80 S.W. 
2d 1016, 1019, error dismissed—Tex¬ 
as & P, Ry. Co. V. Hesterly, Civ. 
App., 79 S.W.2d 909, error dismiss¬ 
ed—^Ramming v. Halstead, Civ. 
App., 77 S.W.2d 920, error dismiss¬ 
ed—Falls County v. Young, Civ. 
App., 77 S.W.2d 912, error dismiss¬ 
ed—Sessums v. Citizens’ Nat. Bank, 
Civ.App., 72 S.W.2d 403—Texas 
Employers' Ins. Ass’n v. Eaton, 
Civ.App., 69 S.W.2d 669, error dis- 
mi.ssed—Conger v. Drlessel, Civ. 
App.. 69 S.W.2d 164—Bookhout v. 
McGeorge. Civ.App., 66 S.W.2d 612, 
error dismissed—Texas Co. v. Bet¬ 
terton, Civ.App., 66 S.W.2d 663, re¬ 
versed on other grounds 88 S.W. 2d 
1039, 126 Tex. 359—Texas & P. Ry. 
Co. V. Phillips. Civ.App., 66 S.W.2d 
210, error dismissed—Port Worth 
& R. G. Ry. Co. V. Ross, Civ.App., 
64 S.W.2d 661, error refused. 

Wis.—Treptau v. Behrens Spa, 20 N, 

W. 2d 108, 247 Wia. 438. 

64 C.J. p 1133 note 8—26 C.J. p 668 
note 2. 

Special issues held not objectionahle 
as being evidentiary 

Kan.— Jelf v. Cottonwood Palls Gas 
Co., 178 P.2d 992, 162 Kan. 713. 

Ohio.—Bailey v. Great Lakes Grey¬ 
hound Lines of Ind., 16 Ohio Supp, 
112 . 

Tex.—Texas & N. O. R. Co. v. McGin¬ 
nis, 109 S.W.2d 160, 130 Tex. 338 I 
—Henwood v. Gary, Civ.App., 196 
S.W.2d 958, error refused no re-1 
versible error—Universal Life & 
Accident Ins. Co. v Shaw, Civ.App., 
ns S.W.2d 501, error refused— 
Western Gulf Petroleum Oorp. v. 
Frazier Jelke & Co., Civ.App., 1G3 
S.W,2d 860, error refused—Norris I 
v. White, Civ.App., 164 S.W.2d 319, 
error refused — Barrera v. Duval 1 
County Ranch Co., Civ.App., 136 S. j 
W.2d 618, error refused—Ferguson 
V. Mellinbruck, Civ.App., 134 S.W. | 
2d 680. error dismissed, judgment 
correct—Sinclair Reflning Co. v. 
Costin, Clv.App.. 116 S.W.2d 894— 
Johnson v. Smlther, Civ.App., 116 
S.W.2d 812, error dismissed—Cunlff 
V. Bernard Corp., Civ.App., 94 S. 
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W.2d 677, error refused—Texas A 
N. O, R. Co. V. Rittimann, Civ.App.. 
87 S.W.2d 746, error dismissed— 
Emerson v. Park, Civ.App., 84 S. 
W.2d 1100, error dismissed—Ford 
Motor Co. V. Whitt. Civ.App.. 81 S. 
W.2d 1032, error refused—Texas & 
N. O. R. Co. V. Kveton. Clv.App., 
75 S.W.2d 118, error dismissed— 
White V. Haynes, Civ.App., 60 S. 
W.2d 275, error dismissed. 

64 C.J. p 1133 note 8 [c]. 

81. Ohio.—^Kennard v. Palmer, '63 
N.E.2d 908, 143 Ohio St. 1—Scott 
V. Cismadi. 74 N.B.2d 663, 80 Ohio 
App. 39. 

64 C.J. p 1134 note 10. 

83. Ill.—Leonard v. Stone, 46 N.EL 
2d 620, 383 Ill. 343. 

Ind.—Lyon v. /Etna Life Ins. Co., 44 
N.E.2d 186, 112 Ind.App. '673. 

64 C.J. p 1134 note 11. 

83. Conn.—Megllo v. Comeau, 79 A. 
2d 187, 137 Conn. 661. 

84. Tex.—Jackson v. Cooper, Civ. 
App., 161 S.W.2d 951, error dis¬ 
missed, judgment correct—Floyd 
v. Fidelity Union Casualty Co., Civ. 
App., 13 S.W.2d 909, reversed on 
other grounds, Com.App., 24 S.W.2d 
363, rehearing denied, Com.App,, 
39 S.W.2d 1091. 

54 C.J. p 577 note 84. 

85. Ga,—Manry v. Stephens, 9 S.E.2d 
68. 190 Ga. 305. 

Iowa.—Foy v. Metropolitan Life Ins. 
Co. of New York, 263 N.W. 14, 220 
Iowa 628. 

Mich.—Hartley v. A. I. Rodd Lumber 
Co., 276 N.W. 712, 282 Mich. 652. 
N.C.—Rose V. Bank of Wadesboro, 9 
S.E.2d 2, 217 N.C. 600—Clark v. 
Dill, 181 S.B. 281. 208 N.C. 421. 
Ohio.—Sparks v. Sims, App., 92 N.E. 
2d 428. 

R.I.—Connolly v. Seitman, 9 A.2d 866, 
64 R.I. 29. 

Tex.—Smith v. Henger, 226 S.W.2d 
426, 148 Tex. 456. 20 A.L.R.2d 853 
—Southern Underwriters v. Wheel¬ 
er. 123 S.W.2d 840, 132 Tex. 360— 
Oriental Oil Co. v. Brown. 106 S.W. 
2d 136, 130 Tex 240—Minchen v. 
First Nat Bank of Alpine, Civ. 
App., 263 S.W.2d 601, error refused 
no reversible error—Dozier v. Jar¬ 
man, Civ.App., 254 S.W.2d 669— 
Jefferson County Drainage Diet. Na 
7 V. Hebert. Clv.App., 244 S.W.24 
636. error refused no reversible er^ 
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§ 533 TRIAL 

conceded by the adverse party,*® or admitted by . mit, or error to submit, a special issue or question 
the pleadings.®'^ It is also proper to refuse to sub- I which is established by undisputed evidence,*® or 


ror—Coca-Cola Bottllngr Co. v. 
Krueger, Civ.App., 239 S,W.2d 669 
—Beauchamp v. Beauchamp, Civ. 
App„ 239 S.W.2d 191, refused no 
reversible error—Texas Associates 
V. Joe Bland Const. Co., Civ.Apip., 
222 S.W.2d 413, refused no reversi¬ 
ble error—Guffey v. Collier, Civ. 
App., 203 S.W.2d 812—-Renchie v. 
John Hancock Mut. Life Ins. Co., 
Civ.App., 174 S.W.2d 87—Frierson 

V. Modern Mut. Health & Acc. Ins. 
Co., Civ.App.. 172 S.W.2d 889, er¬ 
ror refused—Woodmen of the 
World Life Ins. Soc. v. Armstrong, 
Civ.App., 170 S.W.2d B26, error re¬ 
fused—Matson v. Federal Farm 
Mortg. Corp., Civ.App., 161 S,W.2<J 
636—Kerr v. Clark, Civ.App., 148 
S.W.2d 880—Brown v. Klrksoy, Civ. 
App., 146 S.W.2d 217—Southern Un¬ 
derwriters V. Boswell, Civ.App.. 141 
S.W.2d 442, affirmed 158 S.W.2d 
280, 138 Tex. 256—Federal Under¬ 
writers Exchange v. Ener, Civ.App., 
126 S.W. 2 d 769, error dismissed, 
judgment correct—Traders & Gen¬ 
eral Ins. Oo. v. Patterson, Civ.App., 
123 S.W.2d 766, error dismissed— 
First State Bank of Denton v. 
Smoot-Curtls Co., Civ.App., 121 S, 

W. 2d 667, error dismissed—Geist- 
mann v. Schkade, Civ.App,, 121 S. 
W.2d 494—Republic Ins, Co, v. 
Dickson. Civ.App.. 110 S.W.2d 642, 
error dismissed—Southern Under¬ 
writers V. Wheeler, Civ.App., 108 
S.W.2d 846, reversed on other 
grounds 123 S.W.2d 340, 132 Tex. 
350—Franz v. Lusk, Civ.App., 107 
S.W.2d 479, error dismissed—Bruce 
V. Thomas, Civ.App., 106 S.W.2d 
806—Metropolitan Life In.s. Co, v. 
Ray, Civ.App., 106 S.W.2d 377— 
Yates V, Home Bldg, & Loan Co,, 
Civ.App., 103 S.W.2d 1081—Fidelity 
& Cus. Co, of New York v, Ener, 
Civ.App., 97 S.W.2d 267—Terrell 
Wells Health Resort v. Severeid, 
Civ.App., 95 S.W,2d 526—Lewis v, 
Connecticut General Life Ins. Co., 
Civ.App., 94 S.W.2d 499, error re¬ 
fused—Taylor-Llnk Oil Co. v. An¬ 
derson, Civ.App., 92 S.W.2d 499, er¬ 
ror dismissed—^Newton v, McCar- 
rick, Civ.App., 75 S.W.2d 472, er¬ 
ror dismissed—Sessums v. Citizens’ 
Nat. Bank, Civ.App., 72 S.W.2d 403 
—Fidelity & Casualty Co. of New 
York V. Branton, Civ.App., 70 S.W. 
2d 780, error dismissed—Citizens’ 
Nat. Bank of Lubbock v. Adams, 
C1V.APP., 67 S.W.2d 421, error dis¬ 
missed—Grayburg Oil Co. v. Botha- 
ger Motor Co., Civ.App., 67 S.W.2d 
404 .—Oklahoma Wheat Pool Eleva¬ 
tor Corporation v. Sylvester, Civ. 
App., 65 S.W.2d 398 —Diamond 
Steel Highway Sign Co. v. Latham, 
Civ.App., 60 S.W. 2d 1066—E. A. 
Pierce & Co. v. Aronoff, Civ.App., 


60 S.W.2d 796, error dismissed— 
Baldridge v. Klein, Civ.App., 5V 
S.W.2d 897, reversed (no opinion) 
—Johnston v. Andrade, Civ.App., 
64 S.W. 2 d 1029, error refused. 

Wis.—Balzer v. Caldwell, 263 N.W. 
706, 220 Wis. 270—E. L. Chester Co. 
v. Wisconsin Power & Light Co., 
247 N.W. 861. 211 Wis. 158. 

64 C.J. p 1135 note 18. 

86 . Kan—^Fidellty Sav. State Bank 
V. Grimes. 131 P.2d 894, 166 Kan. 65. 

Okl.—Farmers & Bankers Life Ins. 
Co. V. Lemon, 228 P.2d 634, 204 
Okl. 218. 

Tex.—Ynsfran v. Burkhart, Civ.App., 
247 S.W.2d 907, refused no revers¬ 
ible error—Bilbrey v. Gentle, Civ. 
App., 107 S.W.2d 697, error dis¬ 
missed, 

64 C.J. p 1136 note 19. 

87. N.C.—Poole v. Poole, 187 S.E. 
777, 210 N.C. 536. 

Tex.—Southern Underwriters v. Tul- 
lo.s. 161 S.W.2d 789, 136 Tex. 408— 
Perez v. Consolidated Underwriters, 
Civ.App., 206 S.W.2d 162, error re¬ 
fused no reversible error. 

64 C.J. p 1136 note 20. 

88 . Kan —^Alexander v. Wehkamp, 
232 P. 2 d 440. 171 Kan. 286—Colin 
V. DeCoursey Cream Co, 178 P.2d 
690, 162 Kan. 683. 

N.M.—Corpus Juris cited la Larsen 

V. Bliss, 91 P.2d 811, 816, 43 N.M. 
266. 

Tenn.—Life & Casualty Ins. Co. v. 
Robertson, 6 Tenn.App. 43. 

Tex.—Socony-Vacuum Oil Co. v. Ader- 
hold, 240 S.W.2d 761, 160 Tex 292 
—Bennett v. McKrell. 144 S.W.2d 
242, 135 Tex. 657—Greenwood v. 
Senter, Com.App, 61 S.W.2d 812— 
Dozier v. Jarman, Civ.App., 254 S. 

W. 2d 669—Cotterly v. Mulrhead, 
Civ.App., 244 S.W.2d 920, error re¬ 
fused no reversible error—Balcomb 
V. VasQuez. Civ.App., 241 S.W.2d 
650, refused no reversible error— 
Vineyard v. Harvey, Civ.App., 231 
S.W.2d 921. error dismissed—Gulf, 
C. & S. F. Ry. Co. V. Jones, Civ. 
App., 221 S.W.2d 1010, error re¬ 
fused no reversible error—General 
American Life Ins. Co. v. Martinez, 
Clv.App., 149 S.W.2d 637, error dis¬ 
missed, judgment correct — United 1 
Employers Cas. Co. v. Barker, Civ. 
App., 148 S.W.2d 260—Montgom¬ 
ery v. Cunningham, Civ.App., 137 
S.W.2d 818, error refused—Trad- I 
ers & General Ins. Co. v. Towns, 
Civ.App., 130 S.W.2d 446, error dis¬ 
missed, judgment correct—^Federal 
Underwriters Exchange v. Bullard, 
Civ.App., 128 S.W.2d 126—Swift & 
Co. V, McEIroy, Civ.App., 126 S.W. 
2d 1040—City of Winters v. Beth- 
une, Civ.App., Ill S.W.2d 797, er¬ 
ror dismissed—St. Paul Fire & Ma¬ 
rine Ins. Co. v. Westmoreland, Civ, 
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App., 77 S.W.2d 265, affirmed 106 
S,W.2d 203, 130 Tex. 65—Southern 
Old Line Life Ins. Co. v. Mims, Civ. 
App., 101 S.W.2d 396, error dis¬ 
missed—Roadway Express v. Gas¬ 
ton, Civ.App., 91 S.W.2d 883, error 
dismissed—Lisenbee v. Wichita 
Falls Building & Loan Ass’n, Civ. 
App., 82 S.W.2d 688 . error refused 
—Traders’ & General Ins. Co. v. 
Nunley, Civ.App., 80 S.W.2d 383, er¬ 
ror refused—^Wells v. Henderson, 
Civ.App, 78 S.W.2d 683, error re¬ 
fused—Barnes v. Archer, Civ.App., 
77 S.W.2d 883—Indemnity Ins, Co. 
of North America v. Weeks, Civ. 
App.. 76 S.W.2d 92’6—-Gersdorf- 
Sloan Ambulance Service v. Kenty, 
Civ.App., 75 S.W. 2 d 90S, error dis¬ 
missed—Texas Employers’ Ins. 
Ass’n V. Burnett, Civ.App., 72 S. 
W.2d 952, error dismissed—Fidel¬ 
ity & Casualty Co. of New York 
V. Branton, Civ App., 70 S.W.2d 
780, error dismissed—Parks v. 
Hines, Civ.App., 68 SW.2d 364. af¬ 
firmed Hines V. Parks, 96 S.W.2d 
970, 128 Tex. 289—Citizens’ Nat. 
Bank of Lubbock v. Adams, Civ. 
App., 67 S.W.2d 421, error dismiss¬ 
ed—McClung Const. Co. v. Muncy, 
Civ.App., 66 S.W.2d 786, error dis¬ 
missed—Oklahoma Wheat Pool Ele¬ 
vator Corporation v. Sylvester, Civ. 
App., 65 S.W.2d 398—Phoenix Ins. 
Co. of London v. Stobaugh, Civ. 
App., 62 S.W.2d 678. modified on 
other grounds Phoenix Assur. Co. 
of London v. Stobaugh, 94 S.W.2d 
428, 127 Tex. 308—Daniels v. 

Starnes, Civ.App., 61 S.W.2d 648, 
error dismissed—Gaines v. Stewart, 
Civ.App., 67 S.W.2d 207. 

64 C.J. p 1136 note 21. 

Interested witness 

(1) A material fact which Is de¬ 
pendent on testimony of Interested 
witness alone should be submitted to 
jury.—Larson v. Whitten, Tex.Clv. 
App., Ill S.W.2d 736, error dismiss¬ 
ed—Cude V. Vaughn, Tex.Civ.App., 

I 111 S.W.2d 1166—.®tna Casualty & 

' Surety Co. v. Tobolow.sky, Civ.App., 
73 S.W.2d 656, error dismissed. 

(2) Where testimony of an inter¬ 
ested party stands uncontradicted, 
no circumstances appear reflecting on 
Its verity, nothing appears to cause 
reasonable minds to doubt truth of 
facts stated, and such testimony Is 
corroborated by other substantial 
testimony, question of witness’ credi¬ 
bility need not be submitted to jury. 
—Longhorn Trucks v. Bailee, Tex. 
Civ.App., 225 S.W. 2 d 642, mandamus 
overruled—United Employers Cas. 
Oo. v. Barker, Tex.Civ.App., 148 S.W. 
2d 260—Coats v. Stewart, Tex.Clv. 
App., 135 S.W.2d 1026, error dis¬ 
missed, judgment correct—General 
Motors Acceptance Corp. ▼. Boyd, 
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on which the evidence is conclusive and could be 
answered only one way,*9 as where it is conclusively 
established as a matter of law.®0 Such questions 
may be answered by the court instead of sub¬ 
mitting them to the jury, before delivering them to 
the jury,and a motion should be made, asking 
it to pronounce judgment on such facts.92 A re¬ 
cital of the undisputed facts by the court in ques¬ 
tions to the jury is not improper, as invading the 
province of the jury;93 nor is it error for the 
court to include such facts in a special verdict, and 
direct the answers to be made thereto.9^ How¬ 
ever, the court cannot refuse to submit interroga¬ 
tories on the ground that the parties have agreed on 
the facts unless such agreement is made matter of 
record.95 


TRIAL §§ 533^34 

§ 534. -As to Damages or Amount of 

Recovery 

Tho general rules with reepect to the submission of 
special issues or interrogatories apply with respect to 
the question of damages and the amount of recovery. 

The general rules, discussed supra §§ 531-533, 
that where a case is submitted on special issues or 
interrogatories, the ultimate issues raised by the 
pleadings and evidence, and only such, are to be sub¬ 
mitted have been applied with respect to damages 
and the amount of recovery.®® An undisputed or 
admitted issue with respect to damages should not 
be submitted by a special issue or interrogatory,®'^ 
nor should a matter of mere calculation be sub- 


Tex.Clv.App., 120 S.W.2d 484~Fidel- 

Ity & Casualty Co. of New York v. 

Branton, Civ.App., 70 S.W.2d 780, er¬ 
ror dismissed. 

89. Kan.—Long: v. Shafer, 188 P.2d 
646, 1G4 Kan. 211. 

Tex.—^Internatlonal-Great Northern 

R. Co. v. Hawthorne, 116 S.W.2d 
1056, 131 Tex. 622, certiorari de¬ 
nied 59 set. 487, 806 U.S. 639, 83 
L..Ed. 1040—^National Sec. Life & 
Cas. Co. v. Benham, Civ.App., 233 

S. W.2d 334, refused no reversible 
error—^Vineyard v. Harvey, Civ. 
App., 231 S.w.2d 921, error dis¬ 
missed—City of Austin v. John¬ 
son, Civ.App., 195 S.W.2d 222, er¬ 
ror refused no reversible error— 
Benefit Ass’n of Ry. Hmp. v. 
O'Gorman, Civ.App., 195 S.W.2d 216, 
error refused no reversible error— 
Oil Country Pipe & Supply Co. v. 
Carter, Civ.App., 143 S.W.2d 831, 
error dismissed, judgment correct 
—Reeves v. Tittle, Civ.App., 129 
8.W.2d 364, error refused—^Malone 
V. City of Plainvlew, Civ.App., 127 
S.W.2d 201, error dismissed—Hart¬ 
ford Accident & Indemnity Co. v. 
Clark, Civ.App., 126 S.W.2d 799, er¬ 
ror dismissed, judgment correct—■ 
Anderson v. Hutto, Civ.App., 126 
8,W.2d 709, error refused—General 
Life Ins. Co. v. Potter, Civ.App., 124 
S.W.2d 409—City of Dublin v, 
Hicks, Civ.App., 120 S.W.2d 872— 
Columbus Mut. Life Ins. Co. ▼. Old¬ 
ham, Civ.App., 116 S.W.2d 694, er¬ 
ror dismissed—Traders & General 
Ins. Co. v. O’Quinn, Civ.App., Ill 
S.W.2d 859, error refused—Supreme 
Forest Woodmen Circle v. Hornsby, 
Civ.App., 107 S.W.2d 393 —Jefferson 
Standard Life Ins. Co. v. Lindsey, 
Civ.App., 94 S.W.2d 649, error dis¬ 
missed—Williams V. Rodocker, Civ. 
App., 84 S.W.2d 656—Traders & 
General Ins. Co. v. Lincecum, Civ. 
App., 81 S.W.2d 649, reversed 107 
S.W.2d 686, 130 Tex. 220—Traders’ 
& General Ins. Co. v. Line, Civ.App., 
YO S.W.2d 787, error dismissed. 1 


Wash.—Gakovich v. Department of 
Labor and Industries, 184 P.2d 830, 
29 Waah,2d 1. 

64 C.J. p 1136 note 22. 

SabmlssioB held proper; evidence 
held not conclusive 
Tex.—Safeway Stores of Texas v. 
Webb, Civ.App., 164 S.W.2d 868, 
error refused—^Texas & N. O. R. 
Co. v. Daft, Civ.App., 120 S.W.2d 
481. 

90. Tex.—Jessee Produce Co. v. 
Ewing, Civ.App., 218 S.W.2d 7BO¬ 
OH Country Pipe & Supply Co. v. 
Carter, Civ.App., 143 S.W.2d 831, 
error dismissed, judgment correct 
—Foster v. Woodward, Civ.App., 
134 S.W.2d 417, error refused— 
St. Louis, B. & M. Ry. Co. v. Za¬ 
mora, Civ.App., 110 S.W.2d 1242— 
Crow V. Southwestern Tronsp. Co., 
Civ.App., 73 S.W.2d 607, error re¬ 
fused. 

64 C.J. p 1137 note 23. 

91. Wls.—Murphy v. Interlake Pulp 
& Paper Co., 156 N.W. 926, 162 Wls. 
1S9. 

64 C.J. p 1137 note 24. 

98. Tex.—Lasater v. Lopez, Civ. 
App., 202 S.W. 1039, affirmed 217 S. 
W. 373, 110 Tex. 179. 

93. Wis.—Meldenbauer v. Town of 
Pewaukee, 166 N.W. 144, 162 Wis. 
826. 

94. Cal.—Cary v. Los Angeles Ry. 
Co., 108 P, 682, 157 Cal. 699, 27 L. 
R.A.,N.S., 764, 21 Ann.Cas. 1329. 

Wls,—Baumann v. C. Reiss Coal Co., 
96 N.W. 139, 119 Wls. 330. 

95 . Mich.—^Durfee v. Abbott, 16 N. 
W. 669, 60 Mich. 479—Harbaugh v. 
People, 33 Mich. 24L 

96. Cal.—James v. Haley, 297 P. 920. 
212 Cal. 142—^Aspe v. Pirrelll, 266 I^. 
276, 204 Cal. 9—Tabler v. Harlin, 
288 P. 823. 106 Cal.App. 74. 

N.C.—Roth V. Greensboro News Co., 

6 S.E.2d 882, 217 N.C. 13. 

Tex.—^Dallas Ry. & Terminal Co. v. 
Ector, 116 SW.2d 683, 131 Tex. 605 1 
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—Texas Employers’ Ins. Ass’n r. 
Arnold, 88 S.W.2d 473. 126 Tex. 466 
—General Ins. Corp. v, Hughes, 
Civ.App., 193 S.W.2d 230—Traders 
& General Ins. Co. v. Wilder, Civ. 
App., 186 S.W.2d 1011—Martin v. 
Weaver, Civ.App., 161 S.W.2d 812 
—^Federal Underwriters Exchange 
V. Harwell, Civ.App., 167 S.W.2d 
460, error refused—Southern Un¬ 
derwriters V. Blair, Civ.App., 144 
S.W.2d 641—Federal Underwriters 
Exchange v. Popnoe, Civ.App., 140 
S.W.2d 484, error dismissed—Com¬ 
mercial Standard Ins. Co. v. Davis, 
Civ.App., 136 S.W.2d 794, error dis¬ 
missed. 137 S.W.2d 1, 184 Tex. 487 
—Wright Titus, Inc., v. Swafford, 
Civ.App., 133 S.W.2d 287, error dis¬ 
missed, judgment correct—^South¬ 
ern Underwriters v. Thomas, Civ. 
App., 131 S.W.2d 409, error dismiss¬ 
ed, judgment correct—Traders & 
General Ins. Co. v. Peterson, Civ. 
App., 87 S.W. 2d 322, error dismiss¬ 
ed—Southwestern Dell Telephone 
Co. V. Burris, Clv.App., 68 S.W.2d 
542. 

64 C.J. p 1137 notes 32, 88. 

97. N.C.—Rose v. Bank of Wades- 
boro, 9 S.E.2d 2, 217 N.C. 600. 

Tex.—^United Employers Casualty Co. 
V. Marr, Civ.App., 144 S.W.2d 973, 
error dismissed, Judgment correct— 
Associated Indemnity Corporation 
v. McGrew, Clv.App., 142 S.W.2d 
667, affirmed 160 SW.2d 912, 138 
TeX. 683—^Federal Underwriters 
Exchange v. Rigsby, Clv.App., 130 
S.W.2d llO'B, error dismissed—Safe¬ 
ty Casualty Co. v. McGee, Clv.App., 
93 S.W.2d 619, affirmed 127 S.W.2d 
176, 133 Tex. 238, 121 A.L.R. 1268 
—Traders & General Ins. Co. v. 
Garry, Civ.App., 118 S.W.2d 840, af¬ 
firmed 143 S.W.2d 870, 186 Tex. 
290—Enterprise Co. v. 'Taylor, Civ. 
App., 1X2 SW.2d 1108—Southern 
Underwriters v. Kelly, Civ.App., 110 
S.W.2d 153, error dismissed—Fi¬ 
delity & Casualty Co. of New York 
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mittedJ** Where damag^et, if recoverable at all, 
are recoverable as a whole and not for aggregate 
or distinct items, special issues or interrogatories 
as to the items or elements of damage are im¬ 
proper and should be refused,** but the submission 
of separate issues as to each item of damage 
separately alleged and proved is proper and 
where plaintiff has suffered separate and distinct 
injuries it is error to submit the issue of damages 
as a unit and proper to submit them separately.* 
Special interrogatories and issues as to the items 
or elements of damage must not be in such form 
as to permit a doable recovery;* and, where the 
circumstances of the case are such that successive 
suits have been or may be brought for injury to the 
same subject matter, the court may submit the case 
on special issues and have the different items of 


damages distinctly passed on, so that there will be 
no danger of a subsequent recovery for the same 
damage.* Special issues, or particular questions 
of fact, calling for answers affecting exemplary or 
punitive damages, may be submitted to the jury 
in a tort action, regardless of whether such damages 
may or may not properly be allowed or are within 
the complaint, where the issues thus presented are 
otherwise material.* In a suit for temporary dam¬ 
ages, an issue for permanent damages need not be 
submitted.* 

Under the facts and circumstances of ^e case, 
particular special issues and interrogatories have 
been held proper or erroneously refused as to dam¬ 
ages and the amount of recovery, ? such as issues 
and interrogatories' with respect to the dements of 


T. Branton. Glv.App., 70 S.W.24 
780, error dlsmiBsed. 

Special iBBuea aa to admitted or un¬ 
controverted faota cenerally aee su¬ 
pra I S88. 

SB. Tex.—‘Baldwin v. Drew, Clv.App.. 
IK 8.W. 0S6. reversed on other 
arounda, Com.Aipp.. t44 8.W. 087. 

64 CJ. p 1168 note 17. 

SSi Tex.—Federal Underwriters Ba- 
ohansa v. Popnoe, ClvA-PP.. 140 S. 
W.2d 484, error dlemlssed—City of 
Dubim V. Hicks. C1V.APP., 120 S.W. 
2d 872—^Merchaata Bldg. Corporar 
tlon r. Adler, Clv.App., 110 S.W.2d 
978, error dismlaaod—Bull-Stewart 
Eauipment Ca v. Sparra, ClvA-pp., 
109 S.W.2d 784, error dlemissed. 

64 CJ. p 1187 note 86—17 G.J. p 1088 
note 88. 

1. Hlcb.—Ault V. Kulper, 271 N.W. 
680, 270 Mich. 1. 

Tex.—^Texaa Bmployere Ina. Aee'n v. 
Pierson, Clv.App., 186 8.W.2d 660 
—^Rutherford ft Harding v. Sharpe, 
C1V.APP., 16 S.W.2d 866. 

t. N.T.—Bogardus r. U. S, Fidelity 
ft Guaranty Co., 68 N.T.S.8d 217, 
260 App.DlT. 616, motion denied 
60 N.r.S.2d 270, 270 App.Dlv. 801. 

Tex.—Neyland v. Adams, ClvA-pp., 
140 S.W.2d 288, error dlamissed, 
judgment correct—^Texas Power ft 
Light Co, V. Casey, Clv.App., 188 
B.W.8d 684, error dismleee^ judg¬ 
ment correct. 

Xtemlaation of damages In verdict see 
Infra | 661. 

Vsrsoaal Injuries and pr o perty dsm- 

w 

Separate Issuea Should he submit¬ 
ted as to personal injurlea and prop¬ 
erty damage.—^Delby v. Lyle, Tex. 

CivJipp., 106 8.W.8d 764. 

B. Texw—State v. Carpenter, 80 B. 
W.Id 178, ISO Tex. 604—Interna¬ 


tional-Great Northern R. Co. v. 
King, Com.App., 41 S.W.2d 284— 
State v. Llndley, Civ.App., ISS 8. 
W.8d 802—Intemational-G r e a t 
Northern R. Co. v. Acker, Clv.App., 
128 8.W.2d 606, error dlamissed, 
judgment correct. 

ZssBs held proper 

Tex.—^Beaumont Iron Works Co. v. 
Martin, Clv.App.. 190 S.W.2d 491— 
Leyendecker v. Harlow, Clv.App., 
189 S.W.2d 706—^Tyraco Refining 
Co. V. Cook. CivJtpp., 149 S.W.2d | 
186, error dlemleaed, judgment cor¬ 
rect—Sproles Motor Freight Lines 
V. Jugs. C1V.APP.. 128 8.W.2d 819, 
error dlamissed, judgment correct 
—^Foster V. Beckman, Clv.App., 86 
S.W.2d 789. error refused—McMath 
Co. V. Staten, Clv.App., 60 S.W.2d' 
290—^Farmers’ ft Mechanics’ Nat. 
Bank V. Marshall. Clv.App., 4 B.W. 
2d 166, error dismiesed. 

ft Tex.—^Texas, etc., B. Ca v. Pad¬ 
gett, Glv.App., 86 S.W. 800. 

ft Cal.—MarUn ▼. Sutter, 118 P. 60, 
00 Cal.App. 8. 

ft N.C—^Harmon v. Town of Besse¬ 
mer City, 168 B.B:. 266, 200 N.C 690. 

7« N.C—Edwards v. Whitehead, 199 
S.B. 888, 214 N.C 888. 

Tex.—^Hsynea B. Ownby Drilling Co. 
V. McClure, Clr.App., 264 B.W.2d 
204—Hill A Hill Truck Line v. Van 
Schoubroek, Clv.App., 288 ftW.Sd 
167—Nussbaum v. Anthony, Civ. 
App., 214 S.W.2d 686—Houston 
Transit Co. v. Zimmerman, Civ. 
App., 200 aW.8d 848—MoGregor 
Milling ft Grain Ca v. Waren, Glv. 
App., 176 8.W.2d 476, error refuasd 
—^ty of Waco V. Thralls, ClvApp.. 
172 S.W.2d 142, error refused— 
Great American Indemnity Co. v. 
Sams. av.App., 170 ftW.td 564—i 

252 


Reavle v. Taylor, Clv.App., 162 
B.W.2d 1030, error refused—^Federal 
Underwriters Ehcchange v. HarwelU 
Clv.App., 167 aw.2d 460, error re¬ 
fused—Tunstlll V. Pelton, ClV.App.. 
166 S.W.2d 663, error refused— 
Klrkpatrldc v. Neal, Clv.App., 158 
B.W.8d 619—^Bdens-Blrch Lumber 
Ca V. Wood. C1V.APP.. ISO B.W.2d 
881, error dismissed, judgment cor¬ 
rect—Maryland Casualty Co. v. 
Landry, CivJtpp., 189 ftW.Sd 766. 
error dismissed Judgment correct 
—^Moseley v. Flkea, Clv.App., 126 
B.W.2d 689. affirmed 161 B.W.2d 202, 
180 Tex. 886—Traders ft General 
Ina Go. V. Patterson, ClvA.pp.> 128 
B.W.2d 766, error dismissed—Pear¬ 
son V. Bla^ Clv.App., 120 8.W.2d 
1076-~Gulf Casualty Ca v. Bostick, 
C1V.APP., 116 aW.2d 916, error dis¬ 
missed—Texas ft P. Ry. Co. v. 
Smith, CvJtpp., 116 aW.2d 1238. 
error dlsmlaeed—Coca Cola Bot¬ 
tling Ca V. Heckman, Glv.App., 118 
&W.2d 201—City of Pampa v. 
Long, GlvJWpp., 110 8.W.2d 1001— 
Traders ft General Ina Co. v. Dwy¬ 
er, ClvApp., 104 S.W.2d 68—Trad¬ 
ers ft Genersd Ins. Ca v. Rhodabar- 
ger, Clv.App., 98 8.W.2d 1180, error 
dismissed—Beckner v. Barrett, dv. 
App.. 81 8.W.8d 710, error dlamlae- 
edr—Maryland Casualty Co. v, Dlok- 
en, Clv.App., 80 8.W.8d 800, error 
dismissed-Wllaon v, Modlca, Civ. 
App., 80 S.W.2d 411—Wutke v. Tol- 
ton, ClvApp., 71 S.W.2d 640, error 
refused—Wichita County Water 
Improvement Dlst. No. 1 v. Pearce, 
CivJipp., 69 8.W.2d 188—Texas ft 
N. O. R. Ca V. Kveton, Clv.App., 
48 S.W.2d 628—Belt v. McGehee, 
Clv.App., 9 8.W.8d 407—Texes Elec¬ 
tric Ry. V. Shelton, Clv.App., 886 & 
W. 620—Houston Belt ft Terminal 
Ry. Ca V. Soheppelman, Clv.App., 
208 8.W. 167. affirmed, ConLApp., 
886 S.W. 806. 

Vt—^Bailey v. Oanteml yarmont Xty^ 
86 A.8d 161.1X8 yt 488. 
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damages,® mitigation of damages,'® punitive dam- I ure of recovery,^® and have been held proper or er- 
ageSj^o the fact^^ and extent^® of injury, the meas- 1 roneously refused as to the extent of disabilitythe 


8 . Tex. — ^Dallas Ry, & Terminal Co. 

V. Ector, 116 S.W.2d 683, 131 Tex. 
605—Cree v. Miller, Civ.App., 265 
S.'W.2d 666—^Morales v. Roddy, Civ. 
App., 260 S.W.2d 225—Houston 
Transit Co, v. Zimmerman, Civ. 
App., 200 S.W.2d 848—A. B. C. Stor¬ 
age & Moving Co, V. Herron, Civ. 
App., 138 S.W.2d 211, error dis¬ 
missed, Judgment correct—Dunigan 
Tool & Supply Oo. V. Whipple. 
Civ.App., 136 S.W.2d 947, error dis¬ 
missed, judgment aorrect—City of 
Dublin V. Hicks, Civ.App., 120 S.W. 
2d 872—Alamo Downs, Inc., v. 
Briggs. Civ.App.. 106 S.W.2d 733, 
error dismissed—City of Beaumont 
V. Dougherty, Civ.App., 298 S.W. 
631, affirmed. Com.App., 9 S.W.2d 
1030. i 

9. Tex. — ^National Mut. Casualty Co. 
V. Lowery, Civ.App., 135 S.W.2d 1 
1044, affirmed 148 S.W.2d 1089, 136 
Tex. 188—Travelers Ins. Co. v,! 
Mote, Civ.App,, 116 S.W.2d 427, er- ] 
ror dismissed—Gulf Pipe Line Co. I 
V. Watson, Civ.App., 8 S.W.2d 957. 

64 C.J. P 1137 note 34. j 

10. XC.—Binder v. General Motors j 
Acceptance Corporation, 23 S.E.2d 
894, 222 N.C. 512—Hairston v. At¬ 
lantic Greyhound Corporation. 18 
S.B.2d 166, 220 N.C. 642—Roth v. 
Greensboro News Co., 6 S.E.2d 882, 
217 N.C. 13. 

Tex,—Schutz v. Morris, Civ.App., 201 
S.W.2d 144—Wright Titus, Inc., v. 
Swafford, Civ.App., 133 S.W.2d 287, 
error dismissed, judgment correct 
—^De George v. Rodgers-De Long 
Hotel Co., Civ.App., 126 SW.2d 79, 
error dismissed—Baker Co, v, Tur¬ 
pin, Civ.App., 53 S.W.2d 1'54, error 
dismissed—Chronlster Lumber Co. 
V. Williams, Civ.App., 28 S.W.2d 
844. 

64 C.J. p 1138 note 43. 

11. Tex.—Consolidated Underwriters 
V. Langley, 170 S-W.2d 463, 141 
Tex. 78—Southern Underwriters v. 
Boswell, 158 8.W.2d 280, 138 Tex. 
255—Fort Worth Elevators Co. v. 
Russell. 70 S.W.2d 397, 123 Tex. 
128—Haynes B, Ownby Drilling Co. 
V. McClure, Civ.App., 264 S.W.2d 
204, error refused no reversible er¬ 
ror—Hill & Hill Truck Line v. Van 
Schoubroek, Civ.App., 233 S,W.2d 
167 —^Employers’ Liability Assur. 
Corp. V. Young, Civ.App., 203 S.W. 
2d 822—Industrial Indemnity Ex¬ 
change v, Ratcliff, Civ.App., 138 
S,W.2d 613, error dismissed, judg¬ 
ment correct—^Texas Employers 
Ins, Ass’n V. Pierson, Civ.App., 135 
S.W.2d 550—Federal Underwriters 
Exchange v. Bullard, Civ.App., 128 
S.W.2d 126—City of Dublin v. 
HJeks, Civ.App.. 120 S.W.2d 872— 
Brashear v. Martln-WUder Co., Civ. 
App., 102 S.W.2d $02—Traders & 


General Ins. Co. v. Offleld, Civ. 
App., 106 S.W.2d 369, error dis¬ 
missed—Magnolia Petroleum Co. v. 
Dunn, Civ.App., 72 S.W.2d 387, er¬ 
ror dismissed—International-Great 
Northern R. Co. v. Groff, Civ.App., 
58 S.W.Sd 1050—Continental Oil Co. 
V. Berry, Civ.App., 62 S.W.2d 963, 
error refused. 

12. Tex.—^Texos Emp. Ins. Ass’n v. 
Portley, Civ.App,, 258 S.W.2d 380 
—Trinity Universal Ins. Co. v. Har¬ 
grove, Civ.App., 266 S-W.2d 966, re¬ 
versed on other grounds Hargrove 

V. Trinity Universal Ins. Co., Sup., 
256 S.W.2d 73—Burlington-Rock Is¬ 
land R. Co. V. Newsom, Civ.App., 
219 S.W.2d 129—Great Am. Indem. 
Co. V, Kingsbery, Civ.App., 201 S. 

W. 2d 611, refused no reversible er¬ 
ror—Employees Lloyds v. Schott, 
Civ.App., 183 S,W.2d 262—United 
Employers Casualty Co, v. Stewart, 
Civ.App., 167 S.W.2d 178, error re¬ 
fused—Postal Mut. Indemnity Co. 

V. James, Civ.App., 164 S.W.2d 148, 
error refused—Texas Indemnity 
Ins. Co. v. Godsey. Civ.App., 143 S. 

W. 2d 639, error refused—Industrial 
Indemnity Exchange v. Ratcliff, 
Civ.App., 138 S.W.2d 613, error dis¬ 
missed, judgment correct—Texas 
Employers Ins. Aas'n v, Thrash, 
Civ.App., 136 S.W.2d 905, error dis¬ 
missed, judgment correct—Stand¬ 
ard Paving Co. v. Pyle, Civ.App., 
131 S.W.2d 200. 

13. Tex.—Stanley v. Lieb, Civ.App., 
243 S.W.2d 227—Schoenberg v. For¬ 
rest, Civ. App.. 228 S.W.2d 666— 
Scott V. Doggett, Civ.App., 226 S. 
W.2d 183, refused no reversible er¬ 
ror—Herzstein v. Bonner, Civ.App., 
216 S.W.2d 661—^Airline Motor 
Coaches v. Howell, Civ.App., 195 
S.W.2d 713—Airline Motor Coaches 

V. Fields, Civ.App., 169 S.W.2d 187, 
reversed on other grounds 166 S. 

W. 2d 917, 140 Tex. 262—Houston 
Oxygen Co. v. Davis, Civ.App., 145 
S.W.2d 300, reversed on other 
grounds 161 S.W.2d 474. 139 Tex. 1. 
140 A.L.R. 868—Kadane v. Clark, 
Civ.App., 134 S.W.2d 448, reversed 
on other grounds 143 S.W.2d 197, 
135 Tex. 496—City of Pampa v. 
Long, Civ.App., 110 S.W.2d 1001— 
Sweatt V. Tarrant County, Civ.App., 
108 SW,2d 700, error dismissed— 
St. Louis Southwestern Ry. Co. of 
Texas v. Hill Bros., Civ.App., 80 
S.W.2d 432—Wutke v. Yolton, Civ. 
App., 71 S.W.2d 649, error refused 
—Fidelity & Guaranty Fire Corpo¬ 
ration V. Ormand, Civ.App., 62 S.W. 
2d 676, error dismissed—Singer 
Sewing Mach. Co. v. Mendoza, Civ. 
App., 62 S.W.2d 666, modifled on 
other grounds Mendoza v. Singer 
Sewing Mach, Co., 84 S.W.2d 716, 
126 Tex. 6S9. 


14. Md.—Bethlehem Steel Co. v. 
Mayo, 177 A. 910, 168 Md. 410. 

Tex.—Clowe & Cowan v. Morgan, Civ. 
App., 163 S.W.2d 863—United Em¬ 
ployers Casualty Co. v. Knight, Civ. 
App., 139 S.W.2d 61$, error dis¬ 
missed, judgment correct—Superior 
Lloyds of America v. Foxworth, 
Civ.App., 178 S.W.2d 724. 

Permanent dieahiUtjr 

Md.—Dembeck v. Bethlehem Ship¬ 
building Corporation, 170 A. 168, 
166 Md. 21. 

Tex.—Texas State Highway Depart¬ 
ment v. Reeves, Civ.App., 161 S.W. 
2d 367, error refused—Texas Em¬ 
ployers Ins. Ass’n v. Griffis, Civ. 
App., 141 S.W.2d 687—Federal Un¬ 
derwriters Exchange v. Popnoe, 
Civ.App., 140 S.W.2d 484, error dis¬ 
missed—Southern Underwriters v. 
Stubblefield, Civ.App., 130 S.W.2d 
385—Texas Indemnity Ins. Co, v. 
Briggs, Civ.App., 128 S.W,2d 861, 
error dismissed. Judgment correct 
■—Traders & General Ins. Co, v. 
Durbin, Civ.App., 119 S.W.Zd 595, 
error dismissed—Texas Employers' 
Ins. Ass’n V. Tabor, Civ.App., 274 
S.W. 309, affirmed, Com.App., 288 
S.W. 779—Gulf Pipe Line Co. v. 
Hurst, Clv-App., 230 S.W. 1024. 

Temporary dlsahiUty 

Md.—Dembeck v. Bethlehem Ship¬ 
building Corporation, 170 A. 158, 
166 Md. 21. 

Tex.—Federal Underwriters Ex¬ 

change v. Read, 168 S.W.2d 767, 138 
Tex. 271—Texas Emp. Ins. Ass’n 
v. Harkey, Civ.App., 208 S.W.2d 916, 
affirmed 208 8.W.2d 919, 146 Tex. 
604—Texas Emp. Ins. Ass'n v. 
Goines, Civ.App., 202 S.W.2d 487— 
Zurich General Acc. & Liability 
Ins. Co. V. Johnson, Civ.App., 202 
S.W.2d 258—^Maryland Casualty Co. 
v. Romero, Civ.App., 146 S.W.2d 
1096, error dismissed, judgment 
correct—United Employers' Casu¬ 
alty Co. v. Burk, Civ.App., 140 S. 
W.2d 571, error dismissed—Texas 
Employers' Ins. Ass’n v. Hum¬ 
phrey, Civ.App,, 140 S.W.2d 813, er¬ 
ror refused. 

Total disability 

Tex.—Maryland Casualty Co. v. Gun¬ 
ter, Civ.App., 167 S.W.2d 646— 
Western Casualty Oo. v. DeLeon, 
Civ.App., 148 S.W.2d 446, error dis¬ 
missed, judgment correct—Mary¬ 
land Casualty Co. v. Landry, Civ. 
App., 147 S.W.2d 290, error dismiss¬ 
ed, Judgment correct—^United Ehi- 
ployers' Casualty Co. v. Burk, Civ. 
App., 140 S.W.2d 671, error dis¬ 
missed—Industrial Indemnity Ex¬ 
change V. Ratcliff, Civ.App., 188 S. 
W.2d 613, error dismissed. Judg¬ 
ment correct—^Traders & General 
Ins. Co. V. Ray, Clv.App., 128 S.W. 
2d 80, error dismissed, judgment 
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reasonable value of property taken or destroyed, 
diminution in value of property injured,^® the cost 
of repairs,diminution of earning capacity,value 
of services,^® loss of earnings,®® loss of profits,®^ 


pain and suffering,®* disfigurement,** medical ex¬ 
penses,*® and facts involved in the computation of 
workmen’s compensation benefits.** 


correct—^Fidelity & Casualty Co 
of New York v, Ener, Clv.App., 97 
S.W.2d 267~Maryland Casualty Co. 

V. Bryant, CiV.App., 84 S.W.2d 492. 
error dismissed—Traders & Gener¬ 
al Ins. Co. V. Low, Clv.App., 74 S. 

W. 2d 122, error refused—Texas In¬ 
demnity Ins. Co. V. Wilson, Civ. 
App., 281 S W. 289. 

Vsxtial aisabiUty 

Tex.—^Employers Reinsurance Corp. 
v. Jone.s, Clv.App., 196 S.W.2d 810. 
error refused no reversible error— 
Hartford Accident & Indemnity Co 
V. Hams. Clv.App., 152 S.W.2d 867 
—Texas Employers Ins. Ass'n v. 
Reed, Civ.App., 150 S.W.2d 8'58— 
Associated Indemnity Corporation | 
v. McGrew, Clv.App., 142 S.W.2d 
667, affirmed 160 S.W.2d 912. 138 
Tex. 683—Southern Underwriters v. 
Boswell. Civ.App., 141 S.W.2d 442. 
affirmed 158 S.W,2d 280, 138 Tex. 
265—Traders & General Ins. Co. 

V. Lincecum, Civ.App., 126 S.W.2d 
692—Traders & General Ins. Co. v. 
Burns, Clv.App., 118 S.W.2d 391 
—Traders & General Ins. Co. v. 
Mlllikon, Clv.App., 110 S.W.2d 108 
—Traders & General Ins. Co. v. 
Wright. Civ.App., 95 S.W.2d 763, 
affirmed Wright v. Traders & Gen¬ 
eral Ins. Co., 123 S.W.2d 314, 132 
Tex. 172—Traders & General Ins. 
Co. V. Patton, Clv.App.. 92 S.W.2d 
1083—^Texas Indemnity Ins. Co. v. 
Alli.son, Clv.App., 76 S.W.2d 999— 
Texas Employers’ Ins. Ass’n v. Kel¬ 
ly, Civ.App., 71 S.W.2d 901. error 
dismissed. 

IB. Tex.—Cromble & Co. v. Employ¬ 
ers’ Fire Ins. Co. of Boston, Mass., 
Clv.App., 260 S.W.2d 472, refused 
no reversible error—Scott v. Dog- 
gett, C1V.APP., 226 S.W.2d 183. re¬ 
fused no reversible error—Galves¬ 
ton, H. & S. A. Ry. Co. V. Potter 
Floral & Confectionery Co., Civ. 
App., 6 S.W.Sd 839, reversed on 
other grounds. Com.App., 16 S,W. 
2d 1114 and followed In Galveston, 
H. & S. A. Ry. Co. v. Hawkins, 
Clv.App., 1« S.W.2d 1118. 

16. Tex.—Cree v. Miller, Civ.App., 
265 S.W.2d 666—^Premier Petroleum 
Co. V. Box, Civ.App., 266 S.W.2d 
208—^Houston Transit Co. v. Gold-' 
ston. Civ.App., 217 S.W.2d 486— 
Winn v. Warner, Civ.App., 172 S. 

W. 2d 626. error refused—Seismic 
Explorations v. Dobray, Civ.App., 
169 S,W.2d 739—^Reavis v. Taylor, 
Clv.App., 162 S.W.2d 1030, error re¬ 
fused—Horton v. Schultz, Civ.App., 
148 S.W.2d 262—Panhandle & S. F. 
Ry. Co. v. Montgomery, Civ.App., 
140 S.W.2d 241—Thompson v. 
Schletze. Civ.App.. 126 S.W.2d 1044 


—Gray v. Adolph, Clv.App., 117 S. 
W.2d 122, error refused—Communi¬ 
ty Public Service Co. v. Gray, Civ. 
App., 107 S.W.2d 495—Brashear v. 
Martln-Wllder Co., Civ.App., 102 S 
W.2d 302—Wilson v. Modica, Civ 
App., 80 S.W.2d 411—McDaniel 
Bros. V. Wilson, Civ.App., 70 S.W. 
2d 618, error refused—Sikes v 
Rulfs, Civ,App., 67 S.W.2d 406— 
Herrin Transfer & Warehouse Co 
V. Carter Produce Co., Civ.App., 60 
S.W. 2d 468—Abilene & S. Ry. Co. v. 
Herman. Clv.App., 47 S.W.2d 916, 
error dismissed—Stedman Fruit 
Co. V. Smith. Clv.App., 46 S.W.2d 
804—Plains Drilling Co. v. Christy. 
Clv.App., 25 S.W.2d 276. 

17. Tex.—PouloB V. Pulaski. Civ. 
App., 130 S.W.2d 1075, error dis¬ 
missed—^White v. Akers, Clv.App., 
126 SW.2d 388—Naylor v. Hardy. 
Civ.App., 122 S.W.2d 708. 

18. Tex.—Arando v. Higgins, Civ. 

App., 220 S.W.2d 291, refused no re¬ 
versible error—Dallas Ry. & Ter¬ 
minal Co. V. Walsh, Clv.App., 217 
S.W.2d 127, refused no reversible 
error—Mercer v. Evans, Clv.App., 
178 S.W.2d 206—Burgess v. War¬ 
ren, Civ App., 149 S.W.2d 1006— 
United Employers Casualty Co. v. 
Knight. Clv.App., 139 S.W.2d 613, 
error dismissed. Judgment correct 
—Dempster Mill Mfg. Co. v. Wi¬ 
ley, Clv.App., 131 S.W.2d 267, er¬ 
ror dismissed, judgment correct 
—Jackson-Strickland Transp. Co. v. 
Seyler, Clv.App., 123 S.W.2d 928, ^ 
error dismissed—Wells v. Ford, 
Civ.App., 118 S.W.2d 420, error dis- j 
missed—Travelers Ins. Co. v. Mote, 
Clv.App., 116 S.W.2d 427, error dis- | 
missed—^Bull-Stewart Equipment 
Co. r. Myers, Clv.App., 102 S.W.2d 
241, error dismissed. ^ 

19. Tex.—^Kadane v. Clark, Clv.App., 
134 S.W.2d 448, reversed on other 
grounds 143 S.W.2d 197, 136 Tex. 
496—Guinn v. Coates, Civ.App., 67 | 
S.W. 2d 621—Gray v. Cheatham, 
CiV.App., 62 S.W.2d 7-62. 

80. Tex.—Jones v. Scott, Civ.App., I 
266 S.W.2d 634, refused no reversl- | 
ble error—Slayton v. Contreras, 
C1V.APP., r50 S.W.2d 842—Smith v. I 
Triplett, Civ.App., 83 S.W.2d 1104. j 

81. Tex.—Kleber v. Pacific Ave. Ga- i 

rage, Civ.App., 70 S.W.2d 812, er¬ 
ror dismissed. | 

88 . Tex.—Southwestern Freight 
Lines V. McConnell. Civ.App., 269 I 
S.W.2d 427—Karam v. Garcia, Civ. I 
App., 267 S.W.2d 890—^Kuemmel v.! 
Vradenburg, Civ.App,, 239 S.W.2d 
869—City of Dtdlas v. Brown, Civ. ^ 
App., 160 S.W.2d 129, error dismiss-1 
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I ed — ^Wells ▼. Ford, Clv.App,, 118 
I S.W.2d 420, error dismissed—^Hess 

V. Millsap, Civ.App., 72 S.W.2d 923 
—Jacobe v. Goings, CIv.App., 3 S. 

1 W.2d 535, error dismissed — Wea- 
dock V. Denham, Clv.App., 299 S.W. 
SOI. 

23. Tex.—Southwestern Bell Tele¬ 
phone Co. V. Ferris, Civ App., 89 S. 

W. 2d 229, error dismissed. 

24. Tex.—Hobba v. Slayton, Civ. 
App., 266 S.W.2d 838—Hopson v. 
Gulf Oil Corp., Clv.App., 237 S W. 
2d 323, reversed In part on other 
grounds 237 S.W.2d 362, 150 Tex. 1 
—Phillips Petroleum Co. v. Capps, 
Clv.App., 170 S.W.2d 622, error re¬ 
fused—Edens-Birch I.umber Co. v. 
Wood, Clv.App., 139 SW.2d 881, er¬ 
ror dlsml.qsed, judgment correct— 
Austin St. Ry. Co. v. Oldham, Civ. 
App, 109 S.W.2d 235, error refused 
—Texas & P. Ry. Co. v. Gurian, 
Civ.App., 77 S.W.2d 274, error dis¬ 
missed. 

Utah.—Spendlovo v. Shewchuck, 209 
P.2d 247, 116 Utah 248. 

Wis.—O'Donnoll v. Kraut, 7 N.W.2d 
889, 242 Wis. 268. 

25. Tex.—Texas Emp. Ins. Ass'n v. 

Spivey, Civ.App., 231 S.W.2d 760— 
Continental Fire & Caa Ins. Corp. 
V. Drummond, Civ.App., 220 S.W.2d 
922—^American Surety Co. of New 
York V. Ritchie, Civ.App., 182 S.W. 
2d 601, error refused—^Postal Mut. 
Indemnity Co. v. Fenn. Civ.App., 
165 S.W.2d 495, error refused— 
Traders & General Ins. Co. v. Rich¬ 
ardson, Clv.App., 144 S.W.2d 420, 
error dismissed, judgment correct 
—Southern Underwriters v. Bos¬ 
well, Clv.App., 141 S.w.2d 442, af¬ 
firmed 158 S.W.2d 280, 138 Tex. 
25'5—Southern Underwriters v. 

Cooper, Clv.App., 138 S.W.2d 668 , 
error dismissed, judgment correct 
—Service Mut. Ins. Co. of Texas 
V. White, Clv.App., 138 S.W.2d 273, 
error refused—Texas Indemnity 
Ins. Co. V. Stevens, Civ.App., 135 
S.W.2d 272, error dismissed. Judg¬ 
ment correct—^Federal Underwrit¬ 
ers Exchange v. Walker, Clv.App,, 
134 S.W.2d 388, error dismissed— 
Travelers Ins. Co. v. Noble, Civ. 
App., 129 S.W.2d 778, error dis¬ 
missed, judgment correct—^Nation¬ 
al Indemnity Underwriters of 
America v. Blevins, Civ.App., 129 
S.W.2d 734—Texas Employers Ins. 
Ass’n V. Hitt, Civ.App., 126 S.W.2d 
323—Traders & General Ins, Co. v. 
Boysen, Civ.App., 123 S.W.2d 1916, 
error dismissed, judgment correct 
—Traders & General Ins. Co. v. 
Durbin. Clv.App., 119 S.W.2d 696, 
error dismissed—Federal Under- 
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TRIAL § 534 

On the other hand, on the facts and circumstances with respect to punitive damages,the fact^* and 
of the case, particular special issues and inter- extent^® of injury, the measure of recovery,^® the 
rogatories have been held to be improper or prop- elements of damages,mitigation of damages,®* 
erly refused as to damages and the amount of re- the extent of disability,®® the reasonable value of 


covery,2® such as issues and special 

writers Exchange v. Crow, Civ. 
App., 118 S.W.2d 1073, error dis¬ 
missed—Traders & General Ins. 
Co. V. Burns. Civ.App., 118 S.W.2d 
391—Consolidated Underwriters v. 
Lee, Civ.App., 107 S.W.2d 482, er¬ 
ror dismissed—Traders & General 
Ins. Co. V. Chancellor, Civ.App., 105 
S.'W,2d 720—Southern Underwriters 
V. Shipman, Civ.App., 97 S.W.2d 
870, error dismissed—Traders & 
General Ins. Co. v. Blancett, Civ. 
App., 96 S.W.2d 420, error dismiss¬ 
ed—Traders & General Ins. Co. v. 
Watkins. Civ.App., 94 S.W.2d 843, I 
reversed—Traders & General Ins 
Co. V. Rhodabarger, Civ.App., 93 
S.W.2d 1180, error dismissed—Con- I 
tinental Casualty Co. v. McKinnon, I 
Civ.App., 87 S.W.2d 648—Texas I 
Employers’ Ins. Ass’n v. Hllder-1 
brandt, Civ.App., 80 S.W.2d 1031. j 
reversed (no opinion)—Maryland 
Casualty Co. v. Dicken, Civ.App., 
80 S.W.2d 800, error dismissed— 
Associated Indemnity Corporation 
v. Baker, Civ.App., 76 S.W.2d 163, 
error dismissed—Indemnity Ins. 
Co. of North America v. Weeks, 
Civ.App., 7'5 S.W,2d 926—Liberty | 
Mut, Ins. Co. V. Boggs. Civ.App., 
66 S.W.2d 787, error dismissed— 
Traders & General Ins. Co, v. Wil¬ 
liams, Civ.App., 66 S.W.2d 780. 

2a. Ky.—Cartwright v. C. I. T. Cor¬ 
poration, 70 S.W.2d 388, 253 Ky. 
690. I 

N.C.—Burris v. Creech, 17 S.E.2d 123, 
220 N.C. 302. 

Ohio.—Village of Orrville v. Goch- 
nauer, 183 N.E. 391, 43 Ohio App. | 
422. 

Tex,—^Abbott v. Andrews, Com.App., 
4B S.W.2d 668—Bryant v. Stohn, 
Civ.App., 260 S.w.2d 77, error re¬ 
fused no reversible error—^Premier 
Petroleum Co. v. Box, Civ.App., 266 
S,W,2d 298—^Morales v. Roddy, Civ. 
App., 260 S.W.2d 226 —Fisher v. 
Coastal Transport Co., Civ.App., 
230 S.W.2d 622—Lumbermen’s Mut. 
Casualty Co. v. Zlnn, Civ.App., 220 
S,W.2d 906—^Beaumont Iron Works 
Co. V. Martin, Civ.App., 190 S.W.2d 
491 —Mercer v. Elvans, Civ.App., 
173 S.W.2d 206—Great American 
Indemnity Co. v. Sams, Civ.App.. 
170 S.W.2d 664—Commercial Stand¬ 
ard Ins. Co. V. Brock, Civ.App., 167 
SW2d 281—Trentman v. White- 
side, Civ.App.. 163 S.W.2d 418. af¬ 
firmed 170 S.W.2d 195, 141 Tex. 4-6 
—Traders & General Ins. Co. v. 
Carlisle, Civ.App., 162 S.W.2d 751 

_Stayton v. Contreras, Civ.App., 

160 S.w.2d 342 —William Cameron 
Co. v. Downing, Civ.App., 147 S.W. 


interrogatories I 

2d 963—Travelers Ins. Co, v. Key. 
Civ.App., 146 S.W.2d 813—Eliot v. 
Maney & Alley, Civ.App., 134 S.W. 
2d 764—Community Natural Gas 
Co. V. Lane, Civ.App., 133 S.W.2d 
200, error dismissed Lane v. (Com¬ 
munity Natural Gas Co., 134 S.W, 
2d 1058, 134 Tex. 2‘55 —Gossett v, 
Jones. Civ.App., 123 S.W. 2d 724 
—Pearson v. Black, Civ.App., 120 
S.W.2d 1076—Byrne v. Brown, (Civ. 
App., 94 S.W.2d 199—^Associated 
Indemnity Corporation v. Baker, 
Civ.App., 76 SW.2d 163. error dls- 
mi.ssed—Kleber v. Pacific Ave. Ga¬ 
rage, Civ.App., 70 S.W.2d 812. er¬ 
ror dismissed—Powell Salt Water 
Co. v. Bigham, Civ.App., 69 S.W. 
2d 788—^Ward v. Gee, Civ.App., 61 

5 W.2d 6'66. error dismissed—^Wich¬ 
ita County Water Improvement 
Dlst. No. 1 V. Pearce, Civ.App., 69 
S.W. 2d 183—Texas & N. O. B. Co. 
V. Robinson. Civ.App., 67 S,W.2d 
938—^Associated Employers’ Recip¬ 
rocal V. Brown, Civ.App., 66 S.W. 
2d 483, error dismissed—Texas & 
P. Ry. Co. V. Boax, Civ.App., 22 
S.W.2d 492. 

Wash.—Cady v. Department of Labor 
and Industries. 162 P.2d 813, 23 
Wash.2d 851. 

64 C.J. p 1137 note 85. 

37. Ohio.—Edwards v. Automobile 
Finance Co. of Pennsylvania, 26 N. 
B.2d 861, 63 Ohio App. 193. 

S.C.—Jenkins v. Pilot Life Ins. Co., 
197 S.E, 28, 186 S.C. 518. 

Tex.—Alamo Boiler & Mach. Works 
V. Phillips, Civ.App,, 2r5 S.W.2d 
933—Sinclair Refining Co. v. Oos- 
tin, Civ.App., 116 S.W.2d 894'— 
Bankers’ Mortg. Co, v. Baxter, Civ. 
App., 66 S.W.2d 408. 

Wis.—Wedel V. Klien, 282 N.W. 606, 
229 Wls. 419. 

Attorney’s fee 

Tex.—Texas Public Utilities Corpora¬ 
tion V. Edwards, Civ.App., 99 S.W. 
2d 420, error dismissed. 

28. Tex.—Maj'yland Casualty Co. v. 
Jackson, Civ.App., 139 S.W.2d 631, 
error dismissed, judgment correct. 

29. Tex.—Texas Emp. Ins. Ass’n v. 
Potter, Civ.App., 231 S.W. 2d 679— 
Commercial Standard Ins. Co. v. 
Brock, Civ.App., 167 S.W.2d 281— 
Southern Underwriters v. Wright, 
Civ.App., 142 S.W.2d 297—Federal 
Underwriters Exchange v. Simpson, 
Civ.App., 137 S.w.2d 132—Southern 
Underwriters v. West, Civ.App., 126 
S.W. 2d 510, error refused—Texas 

6 P. Ry. CJo, V. Dickey, Civ.App., 70 
S.W.2d 614, error refused. 

30. Tex.—Rosenfleld v. White, Civ. 
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App., 267 S.W.2d 696—Texas, N. 
M. & Okl. Coaches, Inc. v. Hill, 
Civ.App., 266 S.W.2d 412, error 
granted—Mercer v. Evans, Civ. 
App., 173 S.W.2d 206—State v. Lit¬ 
tlefield, Civ.App., 147 S.W.2d 270, 
error dismissed, judgment correct 
—Yellow Cab Co. v. Underwood, 
Civ.App., 144 S.W.2d 291. error dis¬ 
missed, judgment correct—^Ellis v. 
Lewis, Civ.App., 142 S.W.2d 294— 
City of Trinity v, McPhail, Civ. 
App., 131 S.W.2d 803—Standard 
Paving Co. v. Pyle, Civ.App., 131 
S.W.2d 200—^Eagle Furniture Stores 
V. Jones. Civ.App., 110 S.W.2d 610 
—Stewart v. Baker, Civ.App., 108 
S.W. 2d 946—Vetter v. Nicholson. 
Civ.App., 106 S.W.2d 1064—Town of 
Merkel v. Patterson, Civ.App., 66 
S.W.2d 941, error refused—^Texas 
& P. Ry. Co. V. Boaz, Civ.App., 22 
S.W.2d 492—Chicago, R. 1. & G. 
Ry. Co. V. Hammond, Civ.App., 286 
S.W. 483. 

31. Tex.—Beaumont City Lines v. 
Mahoney. Civ.App., 143 S.W.2d 982, 
error dismissed—Texas Consolidat¬ 
ed Theatres v. Slaughter, Civ.App., 
143 S.W.2d 659, error dismissed— 
Texas & P. Ry. Co. v. Phillips, Civ. 
App., 66 S.W.2d 210, error dis¬ 
missed—Dallas Ry. & Terminal Co. 

V. Boland, Civ.App., 63 S.W.2d 168. 

32. Tex.—Travelers Ins. Co. v. Mote, 
Civ.Aw.. 116 S.w.2d 427, error dis¬ 
missed—^Federal Underwriters Ex¬ 
change V. Cost, Civ.App., 115 S.W. 
2d 706, affirmed 123 S.W. 332, 132 
Tex. 299—Texas Employers Ins. 
Ass’n v. Phelan, Civ.App., 103 S. 

W, 2d 863—ChlBos Mining Co. v. 
Llanez, Civ.App., 298 S.W. 642. 

33. Tex..—^American Motorists Ins. 
Co. V. Black, Civ.App., 263 S.W.2d 
678. 

Partial disability 

U.S.—Associated Indemnity Corp. v. 

Potts, C.C.A.Tex.. 164 F.2d 1002. 
Tex.—Associated Indemnity Corpora¬ 
tion V. McGrew, 160 S.W.2d 912, 138 
Tex. 683—Texas Emp. Ins. Ass’n v. 
Wells, Civ.App., 207 S.W.2d 693— 
United Employers Casualty Co. v. 
Stewart, Civ.App., 157 S.W.Sd 178. 
error refused—^United Employers 
Casualty Co. v. Bezdek, Civ.App., 
146 S.W.2d 473, error dismissed 
by agreement—Southern Under¬ 
writers V. Wright, Civ.App., 142 S. 
W.2d 297—Service Mut. Ins. Co. of 
Texas v. White, Civ.App., 138 S.W. 
2d 278, error refused—Traders & 
General Ins. Co. v. Patterson, Civ. 
App., 128 S.W.2d 766, error dis¬ 
missed—Traders & General Ins. Co. 
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property taken or destroyed, diminution in value 
of property injured,*® the cost of repairs,*® diminu¬ 
tion of earning capacity,*^ pain and suffering,*® 
medical expenses,*® and facts involved in the com¬ 
putation of workmen's compensation benefits.®® 

Interest. Where the necessary and controverted 
fact issues are submitted to, and found by, the 
jury, it is not necessary to submit the fact of in¬ 
terest as damages, where no additional or con¬ 
troverted facts are to be found on which it should 
be based or calculated.®^ 

§ 535. Requests for Special Verdict or Find¬ 
ings 

The necessity and sufficiency of requests for spe¬ 
cial verdicts or findings are discussed infra § 536; 
the time for presenting such requests, infra § 537, 
and the submission of interrogatories or issues to 
opposing counsel, infra § 538. The refusal of 
such requests by the courts where the questions have 
already been submitted or are included in, or 


equivalent to, a general verdict is considered infra 
§§ S39t-S40. 

Examine Pocket Parts for later cases. 

§ 536. — Necessity and Sufficiency of Re¬ 
quest 

a. In general 

b. Special issues 

a. In General 

Except whore a atatute makes It mandatory to submit 
a eauso for special verdict or special findings, a party 
desirina a special verdict or answers to epecial interroga¬ 
tories must request the submission of such Interroga¬ 
tories or the finding of a special verdict. 

Except where a statute makes it mandatory to 
submit a cause for a special verdict or special find¬ 
ings, a party desiring a special verdict or answers 
to special interrogatories must request the submis¬ 
sion of such interrogatories or the finding of a spe¬ 
cial verdict,®* and he may not complain of a failure 


V. Tillman, Clv.App., 119 S.W.2d 
142, error dismissed—Traders & 
General Ine. Co. v. Peterson, Civ. 
App., 87 S.W.2d 322, error dismiss¬ 
ed—Traders & General Ins. Co. v. 
Babb, Clv.App., 83 S.W.2d 778— 
Texas Indemnity Ins. Co. v. Perdue, 
Civ.App., 64 S.W.2d 386, error re¬ 
fused. 

Vsmsasnt dlsabUlty 

U.S.—^American Fire & Cas. Co. v. 

Jackson, C.A.La., 187 F.2d 379. 
Tex.—Commercial Standard Ins. Co. 
V. Brock, Clv.App., 167 S.W.2d 281 
—Traders 8b General Ins. Co. v. 
Jenkins, Clv.App., 144 S.W.2d 860 
—Texas Employers* Ins. Ass'n v. 
Hilderbrandt, Clv.App., 80 S,W.2d 
1031, reversed (no opinion). 
Tssnpoxaty disability 
U.S.—^Associated Indem. Corp. v. 

Potts, 164 F.2d 1002. I 

Tex.—Associated Indemnity Corpora¬ 
tion V. McGrew, 160 S.W.2d 812, 138 
Tex. 683—Columbia Cas. Co. v. 
Combs, Clv.App., 188 S.W.2d 1015— 
Traders 8b General Ins. Co. v. Wild¬ 
er, Civ.APP.. 186 S.W.2d 1011— 
Casualty Reciprocal Exchange v. 
Baloney, Clv.App., 167 S.W.2d 209, 
error refused—United Employers 
Casualty Co. v. Stewart, Clv.App., 
1*67 S.W.2d 178, error refused— 
Maryland Casualty Co. v. Abbott, 
Clv.App., 148 S.W.2d 465, error dis¬ 
missed, judgment correct—^Traders 
8b General Ins. Co. v. Blancett, Civ. 
App., 06 S.W.2a 420, error dis¬ 
missed. 

TotiU dlsabUitj 

Tsx. —Texas Bmpw Ins. Ass’n v. 
Wright, C1V.APP., 196 8.W.2d 887— 
Texas Employers Ins. Ass’n v. Eb- 
srs, C1V.APP., 134 8.W.2d 797, error 


dismissed, judgment correct—Trad¬ 
ers 8b General Ins. Co. v. Marrable. 
C1V.APP., 126 S.W.2d 746, error dis¬ 
missed—Travelers Ins. Co. v. Mote, 
Clv.App., 116 S.W.2d 427, error 
dismissed. 

34. Tex.—Universal Credit Co. v. 
Cole. Clv.App., 146 S.W.2d 222— 

1 Eliot v. Maney 8b Alley, Clv.App., 
134 S.W.2d 764—City of Trinity v. 
McPhall, Clv.App., 131 S.W.2d 803— 
St. Liouis Southwestern Ry. Co. 
of Texas v. Hill Bros., Clv.App., 80 | 
S.W.2d 432—Wilson v. Modlca, Civ. 
App,, 80 S,W.2d 411—Western Oil] 
Fields Corporation v. Kowlln, Civ. 
Aipp.. 288 S.W. 654. | 

35. Tex,—Lone Star Gas Co. v. Holl- 
fleld, Clv.App.. 160 S.W.2d 282— 
Tinney v. Williams, Clv.App., 144 1 
S.W.2d 344—St. Louis Southwest-! 
ern Ry. Co. of Texas v. Hill Bros., j 
Clv.App., 80 S.W.2d 432. 

38. Tex.—Victory Truck Lines v. 
Brooks, 01V.APP., 218 S.W.2d 899. 

37. Tex.—Martin v. Weaver, Civ. 
App., 161 S.W,2d 812—South Plains 
Coaches v. Behringer, Clv.App., 32 | 
S.W,2d 969, error dismissed. 

38. Tex.—Standard Paving Co. v. 
Pyle. C1V.APP., 131 S.W.2d 200—i 
Traders 8b General Ins. Co. v. Mar- j 
Table, Clv.App., 126 S.W.2d 746, er- j 
ror dismissed—Gulf, C. 8b S. F. Ry. 
Co. V. Houston, Clv.App., 45 8.W.2d 
77.1. 

39. Tex.—^Panhandle 8b S. P. Ry. Co. 
V. Villarreal, Clv.App., 163 S.W.2d 
86(1—Crazy Water Co. v. Cook, Civ. 
App., 140 8.W.2d 878, error refused. 

40. Tex.—Pacific Emp. Ins. Co. v. 
Brasher, Clv.App.. 284 S.W.2d 698. 
error refused no reversible error! 
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—Associated Emp. Lloyds v. Zel- 
lerbach, Civ.App., 208 S.W.2d 136— 
Traders 8b General Ins. Co. v. Yar¬ 
brough, C1V.APP.. 181 S.W.2d 305— 
Traders & General Ins. Co. v. Jen¬ 
kins, Clv.App., 144 S.W.2d 350— 
Associated Indemnity Corporation 
v. McGrew, Clv.App., 142 S.W.2d 
667, affirmed 160 S.W.2d 912, 138 
Tex. 583—^Federal Underwriters 
Exchange v. Popnoe, Clv.App., 140 
S.W.2d 484, error dismissed—Fed¬ 
eral Underwriters Exchange v. Bul¬ 
lard, CivApp., 128 S.W.2d 126— 
Jones v. Fann, Clv.App., 119 S.W. 2d 
735—Traders 8b General Ins. Co. v. 
Rhodabarger, Civ.App., 93 S.W.2d 
1180, error dismissed—Texas Em¬ 
ployers' Ins. Ass'n V. Van Pelt, Civ. 
App., 68 S.W.2d 614—Texas Em¬ 
ployers’ Ins. Ass’n v. Ray, Civ.App,, 
68 S.W.2d 290, error refused. 

41. Tex.—^Texas 8fe N. O. R. Co. v. 
Dlngfelder 8b Ballsh, 138 S.W.2d 
967, 134 Tex. 166—Ew-ing v. Wm. 
L. Foley, Inc., 280 S.W. 499, 116 
Tex. 222, 44 A.L.R. 627—Kramer 
V. Wilson, C1V.APP., 226 S.W.2d 676, 
refused no reversible error—Texas 
Power 8b Light Co. v. Doering Ho¬ 
tel Co., Clv.App., 147 S.W,2d 897, 
affirmed 162 S.W.2d 938. 139 Tex. 
361—Davis V. Morris, Clv.App., 82 
S.W.2d 266, error refused. 

42 , Idaho.—Pilkington v. Belson, 168 
P.2d 816, 66 Idaho 724. 

N.M.—Irick V. Elkins, 28 P.2d 667, S8 
N.M. 113. 

64 aJ. p 1188 note 49. 

Power and duty of court to submit 
special verdict or interrogatories on 
Its own motion see supra t 629. 

Requests for instructions In general 
see supra || 890-412. 
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to take a special verdict or to have interrogatories 
answered where he has made no request therefor.^^ 
Similarly, where the court submits questions calling 
for a special verdict or special findings, a party de¬ 
siring other and further questions to be propounded 
should suggest them to the court,and a party 
desiring to have questions elucidated or explained 
should request that it be done.^^ A party may, 
without himself submitting special interrogatories, 
adopt as his own those submitted by the adverse 
party, and join in the request that they be an¬ 
swered.^® 

The request must be unconditional,^'^ except 
where a statute provides otherwise.^® Whether a 
request may be oral or written depends on statutory 
pro visions,4 9 and under some statutes so providing 
the request must be in writing^® or be entered on 
the minutes of the court.^i 

Special findings should be requested separately. 
Although it has been held that where interrogatories 
are requested in such manner that they may be 
separately submitted or refused, and some are prop¬ 
er and some improper to be given, it is the duty of 
the court to go through the request and eliminate 
the questions which are not proper to be submit¬ 
ted,®® and that where a requested interrogatory is 
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slightly defective, the court, instead of refusing to 
submit it, should lend its assistance to counsel in 
putting the interrogatory into proper form,®^ it has 
also been held that interrogatories not requested 
separately or independently of each other may be 
refused if any are improper,®® and interrogatories 
dependent on other interrogatories which the court 
has properly refused to submit should likewise be 
refused.®® 

A request that if the jury find a verdict for 
plaintiif they shall state the facts on which it rests 
is not a proper request either for a special verdict 
or for special interrogatories.®'^ Under various 
statutes or rules providing that any controverted 
matter of fact omitted from a special verdict and 
not brought to the attention of the court by a request 
shall be deemed determined by the court in con¬ 
formity with its judgment, and that the failure to 
request a finding by the jury on such matter shall be 
deemed a waiver of a jury trial pro tanto and a 
consent that such matter be determined by the 
court, failure to request the submission of ques¬ 
tions of fact constitutes a waiver of the right to 
have the jury pass thereon,®® and authorizes a 
finding by the court,so that findings by the court 
as to matters on which no special verdict has been 


Torm of valnxiiMUoa. I 

Court need not submit Interroga- j 
torles In the form In which they are 
reque.’sted. If they are substantially 
and Intelligibly submitted in other 
forms —Palmer v. Schultz, 120 N.W. 
348, 138 Wia. 466—43 C.J. p 1316 note 
14. 

43. U.S.—U, S, Fidelity & Guaranty 
Co. V. Barber, CC.A.Mich,, 70 F.2d 
220 . 

N.C.—Stokes V. Edwards, 52 S.E 2d 
797, 230 N.C. 306—^Ammons v. Fish¬ 
er, 182 S.E. 479, 208 N.C. 712. 

C4 C.J. p 1138 note 60. 

44. Wis.—Thoma v. Class Mineral 
Fume Health Bath Co., 12 N.W.2d 
29, 244 Wis. 347. 

64 C.J. p 1139 note 61. 

45. Wis.—Sullivan v, Minneapolis, 
St. P, & S. S, M. Ry. Co., 167 N.W. 
311, 167 Wis. 618. 

Neces.slty of request for explanatory 
instructions In general see supra § 
393. 

46. Kan. — Saunders v. Atchison, T. & 
S. F, Ry. Co., 119 P. 662, 86 Kan. 
66 . 

47. Ind.—Noble v. Enos, 19 Ind. 72. 

48. Ohio.—Clos V. Chapman, App., 84 
N.B.2d 811. 

64 C.J. p 1139 note 65. 

Siscaretioiiary mibmiMloa by oonrt 
Submission of special Interroga¬ 
tories on defendant’s request, al- 
89 C.J.S.—17 


though request contained no condition 
that questions be answered only in j 
case general verdict should be ren¬ 
dered was not an abuse of discretion, 
where there was a general verdict' 
returned, and it did not appear that 
any objection was made to granting 
of special interrogatories on ground 
that request did not contain such con¬ 
dition, or exceptions noted to action 
of trial court in submitting them.— 
Weaver v. Liberty Cabs, Ohio App„ 
33 NE.2d 863. 

49. Special verdict 

Demand that special verdict be ren¬ 
dered need not be In any particular 
form, and demand alone Is sufficient. 
—Sparks v, Sims, Ohio App., 92 N.E. 
2d 428. 

60. Ill.—Pittsburg, etc., R. Co. v. 

Smith, 69 N.E. 873, 207 III, 486. 

64 C.J. p 1139 note 57. 

Special flndlags o& general verdict 
Ohio.—Kautz v. McFerln, App., 43 
N.E.2d 629. 

51 . Mont.—Cans, etc., Inv. Co. v. 
Sanford, 88 P. 966, 86 Mont. 296. 

53. 111.—^Pressley v. Bloomington & 

Normal Ry. & Light Co.. Ill N.E. 
611. 271 Ill. 622. 

53. Kan.—^Jones v. Southwestern In- 
[ terurban Ry. Co., 141 P. 999, 92 
' Kan. 809. 

54. Conn.—^Ziman v. Whitley, 147 A. 
370, 110 Conn. 108. 
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55. Ohio.—Schleve v. Silver, App., 
76 N.E.2d 104—Ford Motor Co. v. 
Dillon, 200 N.E. 626, 61 Ohio App. 
278—MacDonald v. State ex rel. 
Fulton. 191 N.E. 837, 47 Ohio App- 
223—Klein v. Goldstein, 14 Ohio 
Oir.Ct.,N.S., 586, 29 Ohio CIr.Dec. 
634. 

56. Ind.—McKinnon v, Parrlll, 88 N. 
E2d 1008, 111 Ind.App. 343. 

Wis.—Pier V. Chicago. M. & St. P. Ry. 
Co.. 68 N.W. 464, 94 Wis. 357. 

67. Conn.—Beattie v. McMullen, 

Weand & McDermott, 74 A. 767, 82 
Conn. 484. 

58. Md.—Lichtenberg v. Joyce, 39 A. 
2d 789. 183 Md. 689. 

Ohio.—Weaver v. Weaver, App., 35 N, 
E.2d 173. 

Wis.—Wldnoss V. Central States Fire 
Ins. Co., 47 N.W.2d 879, 259 Wis. 
159—Jansen v. Herkert, 23 N.W.2d 
503, 249 Wis, 124. 

64 C.J. p 1139 note 67. 

59. Md,—Lichtenberg v. Joyce, 89 
A.2d 789. 183 Md. 689. 

Mich.—Pajalich v. Ford Motor Co., 
255 N.W. 219, 267 Mich. 418—Sulli¬ 
van V. Bennett, 246 N.W. 90, 261 
Mich. 232. 87 A.L.R. 791. 

Ohio,—^Weaver v. Weaver, App., 35 N. 
E,2d 173. 

Wis.—Gist V. Johnson-Carey Co., 147 
N.W. 1079, 168 Wis. 188, Ann.Cas. 
1916E 460. 
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asked are binding on the parties,•• and such mat¬ 
ters must be considered settled in favor of the party 
in whose judgment is rendered.®^ The fact that 
a request is defective or too general does not operate 
as a waiver, under such statute, where the request 
is sufficient to call the controverted matter to the 
attention of the court,®2 and it becomes the duty 
of the court to frame and propound the correct 
question.®® 

A stipulation that there is only one question, 
specifying it, for the jury is a sufficient request 
that it be submitted.®^ It has been held that a 
request for the submission of particular questions 
is not a sufficient request for a special verdict on 
the whole case.®® The failure to give a requested 
interrogatory is tantamount to a refusal to give 
it.fifi 

b. Special Issues 

Under the practice of submitting causes to the Jury 
on special issues alone, an issue not submitted and for 
the submission of which no request is made must ordi¬ 
narily be deemed to have been waived. 


Where the practice obtains of submitting causes 
to the jury on special issues alone, under a statute 
or rule providing that the court shall, on request of 
either party, and may without such request, submit 
the case on special issues, which shall be separate¬ 
ly submitted so as to be answered separately by the 
jury, and that when a case is submitted on special 
issues it shall he the duty of the court to submit 
all the issues made by the pleadings and evidence, 
but that failure to submit any issue shall not be 
ground for reversal unless submission thereof has 
been requested by the party complaining of the 
judgment, and that on appeal an issue not sub¬ 
mitted and not requested by a party shall be deemed 
as found by the court in such manner as to sup¬ 
port the judgment if there is evidence to sustain 
such a finding as discussed in Appeal and Error § 
1562 c (2), all the issues in the case should be cov¬ 
ered,®'^ and unless the error is fundamental,®® an is¬ 
sue not submitted and for the submission of which 
no request is made must ordinarily be deemed to 
have been waived,®® where twro or more distinct 


60. WiB.—Conway v. rrovidt-noe 
WaBhlngton Ins. Co. of Providence, 

R. I., 230 N.W. 630, 201 Wis. 602 

61. Wls.—Guse V. Power & Mining 
Machinery Co, 139 N.W, 195, 151 
Wla. 400. 

Vladiagr after v«rdlo1i 

Where there was no request made 
for submission to jury of issue of ad¬ 
verse possession, and there was such 
conflict of evidence on that issue that 
it did not admit holding as matter of 
law that there was adverse posses¬ 
sion, defendant was not entitled to 
have the court find these issues Jn de¬ 
fendant’s favor, on motion made after 
verdict for plaintiffs.—Becker v. 
Highway Trailer Co., 3 N.W.2d 726, 
240 Wls. 490. 

62. Wis.—Pcttric v. Gndley Dairy 
Co.. 232 N.W. 69B, 202 Wis. 289. 

63. Wls.—Wawrzyniakowski v. Hoff¬ 
man & Billings Mfg. Co., 131 N.W. 
429, 146 Wis. 163. 

64. Wls.—^Richmond v. Cretena, 185 
N.W. 247, 176 Wls. 297. 

65. Wls.~Fenelon v. Butts, 10 N.W. 
601, 63 Wis. 344. 

66 . Wash—Whitaker v. Q. B. & S. 
Mill, Inc.. 152 P,2d 719, 21 Wash 2d 
626 . 

67. Tex.—Wilson v. Hagins, 296 S. 
W. 922, 116 Tex. 638. 

68. Tex.—Texas Employers* Ins. 

Ass’n V. HUderbrandt, Civ.App., 62 

S. W.2d 209. 

68 . Tex.—^Pickens v. Harrison, 252 S. 
W.2d 576, 151 Tex. 662—Socony- 
Vacuum Oil Co. v. Aderhold, 240 
S.W.2d 761, 160 Tex. 292—Clark v. 
National Life & Acc. Ins. Co., 200 


S.W.2d 820, 145 Tex 676—Johnson 

V. Miller, 177 R.W.2d 249. 142 Tex. 
228—Neyland v. Brown, 170 S.W.2d 
207. 141 Tex. 253, modified on other 
grounds 172 R W,2d 89, 141 Tex. 253 
—Ortiz Oil Co. v. Geyer, 169 S W. 
2d 494. 138 Tex. 373—^Wichita Palls 
& Oklahoma Ry. Co. v. Pepper, 136 
S.W.2d 79, 134 Tex, 360—Wi<hita 
Falls & S. R. Co. V. Holbrook, 78 
S.W.2d 938, 125 Tex. 184, certiorari 
denied 66 S.Ct. 139, 296 U.S. 139, 
80 LiKd 439—Ford v. Hackel, 77 S. 

W. 2d 1043. 124 Tex. 402—Perkins 
V. Nevlll, ComApp, 58 S.W.2d 60— 
McCormick v. King, Civ.App., 268 
S.W.2d 652—Green Machinery Co. v. 
Green, Civ.App., 266 S.W.2d 279— 
Haynes B. Ownby Drilling Co. v. 
McClure. Civ.App., 264 S.W.2d 204, 
error refused no reversible error— 
Hicks V. Matthews, Civ.App., 261 
S.W.2d 207, reversed on other 
grounds. Sup., 266 S.W.2d 846— 
Texas Housing Co. v. Harrell, Civ. 
App., 257 S.W.2d 484—D. T. Carroll 
Corp. V. Carroll, Civ,App., 256 S.W. 
2d 429, error refused no reversible 
error—Anderson Furniture Co. v. 
Roden, Civ.App., 266 S.W.2d 346, re¬ 
fused no reversible error—CuUlgan 
V, Wootton, Civ.App., 264 S.W.2d 
156—^Harris v. Allstate Ins. Co., 
Civ.App., 249 S.W.2d 669, error re¬ 
fused—^Daniel v. Watson, Civ.App., 
249 S.W.2d 281—Jacobs v. Chandler, 
Civ.App., 248 S.W.2d 825—Govern¬ 
ment Personnel Mut. Life Ins. Co. 

V. Wear, Civ.App., 247 S.W.2d 284, 
modified on other grounds 261 S. 

W. 2d 626, 161 Tex. 464—Craft v. 
Hahn, Civ.App., 246 S.W.2d 897, er¬ 
ror refused no reversible error— 
Goodwin V. Southtex Land Sales. 
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Civ.App., 243 S.W.2d 721, error re¬ 
fused no reversible error—Rumbo 

V. Nixon, Civ.App. 241 S.W.2d 983 
-—Butler V Employers Cas. Co., Civ. 
App, 241 RW.2d 964, refused no 
reversilile error—Lincoln County 
Mut. 3''iro Ins, Co. v. Goolsby, Civ. 
App., 240 S.W.2d 402—Utilities Nat¬ 
ural Gas Corp. v. Hill, Civ.App., 239 
S.W 2d 431, refused no reversible 
error—^Brown v. Tieman, Civ.App., 
239 S.W.2d 166, refused no reversi¬ 
ble error—Mutual Fire & Auto. Ins. 
Co. V. Muckelroy, Civ.App., 236 S, 

W. 2d 655—Craddock v. Humble Oil 
& Refining Co , Civ.App., 234 S W.2d 
137, refused no reversible error— 
Dennis v. Galbreth, Civ.App., 228 S. 
W.2d 579—Bradley v. McKinzle, 
Civ App., 226 S.W.2d 468—Pan¬ 
handle Pub. Co. V. Fitzjarrald, Civ. 
App., 223 S.W.2d 635, reversed on 
other grounds Fitzjarrald v. Pan¬ 
handle Pub. Co.. 228 S.W.2d 499, 149 
Tex. 87—^Morrison v. Swaim, Civ. 
App., 220 S W.2d 493, refused no re¬ 
versible error—^Pacific Fire Ins. Co. 
V. Smith, Civ.App., 219 S.W.2d 710 
—Oliver V. Corzelius, Civ.App., 215 
S.W.2d 231, affirmed in part, re¬ 
versed in part, on other grounds 
220 S.W.2d 632, 148 Tex. 76—Best 

V. Best, Clv.App., 214 S.W.2d 806 
—^Weat Am. Ins. Co. v. First State 
Bank of Rio Vista, Civ.App,, 218 8. 

W. 2d 298—Grantham v. Anderson, 

Civ.App., 211 S.W.2d 275—Warren 
v. Fort Worth & D. C. Ry. Co., Civ. 
App., 208 S.W.2d 669, refused no re¬ 
versible error—Blaine v. Blaine, 
Civ.App, 207 S.W.2d 989—Outhler 
v. Parker, Civ.App., 207 S.W.2d 237, 
reversed on other grounds 209 S.W. 
2d 769, 146 Tex. 696—^Bankers 
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Standard Life Ins. Co. v. Atwood, 
Civ.App., 206 S.W,2d 74—Dock- 
stadar v. Brown, Civ.App., 204 S. 
'W'.2d 352, error refused no reversi¬ 
ble error—Morgan v. Young, Civ. 
App., 203 S.W.2d 837. refused no 
reversible error—Thomas v. Pio¬ 
neer Motors, Civ.App., 203 S.W.2d 
326, reversed on other grounds 206 
S.W.2d 691. 146 Tex. 2d9~-Baker v. 
Mays & Mays. Civ.App., 199 S.W. 
2d 279, error dismissed—Reed v. 
Beheler, Civ App., 198 S.W.2d 626 
—^Bolton V. Stewart, Civ.App, 191 
S.W.2d 798—^Adcock v. Schweizer, 
Civ.App, 190 S.W.2d 706, reversed 
on other grounds 194 S.W.2d 649, 
146 Tex. 64—^Johnson Aircrafts v. 
Wllborn, Civ.App, 190 S.W.2d 426, 
refused for want of merit—Davis 
V. Webster, Civ.App., 190 SW.2d 
367. refused for want of merit— 
I>allas Rv. & Terminal Co. v. Mene- 
fee, Civ.App, 190 S W 2d l60~Bar- 
rick v. Gillette. Civ.App., 187 S.W. 
2d 683. refused for want of merit 
<—Traders & General Ins. Co. v. 
Wilder. Civ.App. 186 S W 2d 1011, 
refu.scd for want of merit—<Iourley 

V. Iverson Tool Co , Civ.App . 186 S. 

W. 2d 726, refused for want of merit 
—^Ward V. Strickland, Civ.App., 177 
S.W.2d 79, error refused—Page v, 
Lockley, Civ.App, 176 S W 2d 991, 
reversed on other grounds 180 S W. 
2d 616, 142 Tex. 594—^Ferguson v. 
Parker, Civ.App.. 176 S.W.2d 768, 
error refused—^Harris v. Harris, 
Civ.App., 174 SW.2d 996—Thomas 
V. Billingsley, Civ App., 173 S.W.2d 
199, error refused—Rodriguez v. 
Higginbotham-Bailey-Logan Co., 
Civ.App. 172 S.W.2d 991, error re¬ 
fused—Evans v. Renfroe, Civ.App., 
170 S.W.2d 636, error refused— 
Small V. Brooks, Civ.App., 163 S.W. 
2d 236, error refused—^De Puy v. 
Lone Star Dredging Co., Civ.App., 
162 S.W.2d 161, error refused—Kel¬ 
ler v, Downey, Civ App, 161 S.W.2d 
803, affirmed Humble OH & Refining 
Co. v. Downey, 183 S.W.2d 426, 143 
Tex. 171—McWhorter v. Hum¬ 
phreys, Civ.App., 161 S.W.2d 304, er¬ 
ror refused—Garcia v. Garza, Civ. 
App., 161 S.W.2d 297—Blair v. 
Smylie, Civ.App., 166 S.W.2d 968, 
error refused—State v. Indio Cattle 
Co.. Civ.App., 164 SW.2d 308, error 
refused—Smith v. Lynn, Civ.App., 
162 S.W.2d 838—Williams v. Fin¬ 
ley, Clv.App., 162 S.W.2d 468. error 
dlamls.sed—Livingston v. Turner, 
Civ.App., 152 S.W.2d 444—Boatman 
V. C. S. Hamilton Motor Co„ Civ. 
App., 162 S.W.2d 390 —Hickox v. 
Hickox. Civ.App., 151 S.W.2d 918 
—Great Southern Life Ins. Co. v. 
Paddy, Civ.App., 151 S.W.2d 346, re¬ 
versed on other grounds 162 S.W.2d 
662. 139 Tex. 246—Smith v. Bowen, 
Civ.App., 161 S.W.2d 326—Thomas 
V. Fltts-Smith Dry Goods Co., Civ. 
App.. 161 S.W.2d 248 —Michels v. 
Crouch, Civ.App., 160 S.W.2d 111, 


error dismissed, Judgment correct— 
Maryland Casualty Co. v. Abbott, 
C1V.APP., 148 S.W.2d 466, error dis¬ 
missed, Judgment correct—South¬ 
ern Underwriters v. Mowery, Civ, 
App., 147 S.W.2d 834, error dis¬ 
missed, Judgment correct—United 
Employers Casualty Co. v. Bezdek, 
Civ.App. 146 S.W.2d 473. error dis¬ 
missed by agreement—Rodriquez V. 
Higginbotham-Bailey-Logan Co., 
Civ.App., 144 S.W.2d 993, reversed 
on other grounds 160 S.W.2d 234, 
138 Tex, 476—Roynes v. Germany, 
Civ.App., 144 S.W.2d 981—Texas & 
N. O. R. Co. V. Llde, Civ.App., 144 
S.W.2d 686, error dismissed—Oil 
Country Pipe & Supply Co. v. Car¬ 
ter, Civ.App., 143 S.W.2d 831, error 
dismissed. Judgment correct—Texas 
Compensation Ins. Co. v. Zachry, 
Civ.App.. 143 S.W.td 801. error dis¬ 
missed, Judgment correct—Cox v. 
Shannon, Civ.App., 141 S.W.2d 412, 
error dismissed, Judgment correct 
—^Hoerster v. Wilke, Civ.App,, 140 
S.W,2d 962, affirmed 158 S.W.2d 288, 

138 Tex. 263—Moore County Carbon 
Co. v. Whitten, Clv.App., 140 S.W. 
2d 880, error dismissed. Judgment 
correct—^Maryland Casualty Co. v. 
Jackson, Civ.App., 139 S.W.2d 631, 
error dismissed. Judgment correct 
—Hyde v. English, Civ.App., 139 S. 
W 2d 628, error dismissed—^Ben¬ 
jamin State Bank v. Reed, Clv.App., 

139 S.W.2d 172—Allbrltton v. Mad- 
Ing's Drug Stores, Civ.App., 138 S. 
W.2d 901—^Alagood v. Coca Cola 
Bottling Co., Civ.App., 136 S.W.2d 
1056, error dismissed, Judgment 
correct—Zurich General Accident & 
Liability Ins. Co. v. Lee, Civ.App., 
135 S.W.2d 606—Wright Titus, Inc., 
v. Swafford, Clv.App., 138 S.W.2d 
287—Smith v. Briggs, Civ.App., 131 
SW.2d 319, error dismissed, Judg¬ 
ment correct—Paddock v. Beeler, 
Clv.App., 130 S.W.2d 886—Moncoda 
v. Snyder, Civ.App.. 129 S.W.2d 817, 
affirmed 162 S.W.2d 1077, 137 Tex. 
112—Calhoun v. Grant, Clv.App., 129 
S.W.2d 762—^Federal Underwriters 
Exchange v. Arnold, Clv.App., 127 
S.W.2d 972, error dismissed. Judg¬ 
ment correct—Jones v. State Fair 
of Texas, Civ,App., 127 S.W.2d 948, 
error dismissed. Judgment correct— 
Jefferson Standard Life Ins. Co. v. 
Curfman, Clv.App., 127 S.W.2d 667, 
error dismissed—^Federal Under¬ 
writers Exchange v. Bner, Clv.App., 
126 S.W.2d 769, error dismissed, 
judgment correct—^Evers v. Langcr- 
hans, Clv.App.. 122 S.W.2d 208— 
Biddle V. Lanier, Clv.App., 121 S.W. 
2d 666. reversed on other grounds 
146 S.w.2d 1094. 136 Tex. 130—Tex¬ 
as Centennial Central Exposition v. 
Ahlflnger. Civ.App., 120 S.W.2d 893, 
error dismissed—^Roe v. Best, Civ. 
App., 120 S,W.2d 819—Lowry v. 
iEtna Life Ins. Co., Civ.App., 120 
S.W.2d 606, error diamissed—Texas 
Gauze Hills v. Goatley. Clv.App., 
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119 S.W.2d 887, error dismissed^ 
Press V. Davis, Clv.App,, 118 S.W. 
2d 982, modified on other grounds 
Quinn V. Press, 140 S.W.2d 438, 136 
Tex. 60, 128 A.L.R. 767—Nolle v. 
Olmos Dinner Club, Clv.App., 118 
S.W.2d 841, error dismissed—Col¬ 
orado Life Co. V. Teague. Civ.App., 
117 S.W. 2d 849, error dismissed— 
Huffington v. Doughtle, Clv.App., 
113 S.W.2d 343—Southern Home 
Bldg. Co. V. Wimbish, Clv.App., 112 
S.W.2d 211—Texas Pacific Coal & 
Oil Co. V. Bridges, Civ.App., 110 S. 
W.2d 1248, error dismissed—^Bew- 
ley Mills V. First Nat. Bank, Civ. 
App., 110 S.W.2d 201, error dismiss¬ 
ed—Wardy v. Casner, Clv.App., 108 
S.W.2d 772, error dismissed—^Na¬ 
tional Life Sc Accident Ins. Co. of 
Nashville, Tenn., v. Jackson, Civ. 
App., 108 S.W.2d 738, error dismiss¬ 
ed—City of Kirhyville v. Thack- 
well, C1V.APP., 108 S.W.2d 226, er¬ 
ror dismissed—Gulf Cas. Co. v. 
Fields, Civ.App., 107 S.W.2d 661, 
error dismissed—Pittsburg Pipe & 
Supply Co. V. Federal Machine Sc 
Supply Co.. Clv.App., 107 S.W.2d 
637—Williamson v. Patterson, Civ. 
App., 106 S.W.2d 763, error dismiss¬ 
ed—Union Central Life Ins. Co. v. 
Roach, Clv.App., 106 S.W.2d 874, 
error dismissed — ^Allen V. Allen, 
Civ.App., 106 S.W.2d 772, error re¬ 
fused—^Dalby v. Lyle, Civ.App., 106 
S.W.2d 764—Traders General Ins. 
Co. V. Chancellor, Civ.App., 106 S. 
W.2d 720, error dismissed—Johns¬ 
ton V. Winn, Civ.App., 106 S.W.2d 
398, error dismissed—Donnell v. 
Talley, Clv.App., 104 S.W.2d 920, 
error dismissed by agreement— 
Texas State Bank & Trust Co. v. 
St. John. C1V.APP., 108 S.W.2d 1104, 
error dismissed—Collier v. Hives, 
Clv.App., 103 S.W.2d 830—Groves v. 
National Loan 8b Inv. Co. of De¬ 
troit, Mich., Clv.App.. 102 S.W.2d 
608—^Maxwell v. Campbell, Clv.App., 
102 S.W.2d 471—West Texas Utili¬ 
ties Co. v. Ellis, Clv.App., 102 S.W. 
2d 234, reversed on other grounds 
126 S.W.2d 13, 133 Tex. 104—Fed¬ 
eral Mortg. Co. v. Davis, Civ.App., 
100 S.W.2d 717, affirmed Davis v. 
Federal Mortg. Co., Ill S.W.2d 1066, 
131 Tex. 46—Pallas Joint Stock 
Land Bank v. Gore, ClvJtpp,, 100 8. 
W.2d 396, error dismissed—Mitchell 

V. Heard, Clv.App., 98 S.W.2d 832— 
Christopher v. City of El Paso, 
Civ.App., 98 S.W.2d 394, error dis¬ 
missed—Dallas Joint Stock Land 
Bank of Dallas v. Colbert, Clv.App., 
98 S.'W.2d 239, reversed on other 
grounds Colbert y. Dallas Joint 
Stock Land Bank of Dallas, 102 S. 

W. 2d 1081, 129 Tex. 286—Williams 

V. Safety Cas. Co., Clv.App., 97 S. 

W. 2d 729. reversed on other grounds 
102 S.W.2d 178, 129 Tex. 184—Trim¬ 
ble v. Stephenvllle State Bank, Olv. 
App., 96 S.W.2d 783—^Dutt v. Roeser 
St Pendleton, Civ.App., 96 8.W.2d 
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grounds of liability or defense are pleaded,^® and 
no finding may be made, or judgment rendered, by 
the court on an independent ground of recovery or 


defense which is not submitted and for the submis* 
sion of which the parties have made no request, 
except where the issue is uncontroverted, in which 


682—Campbell Lumber Co. v. Corta- 
sa, CIv.App., 94 S.W.2d 1202, error 
dismissed—Jefferson Standard Life 
Ins. Co. V. Lindsey, Civ.App., 94 
S.W.2d 649, error dismissed—^Lowe 

V. Masterson, Civ.App., 94 S.W.2d 
682—^Patton v. Powell, Civ.App,, 93 
S.W.2d 800, error dismissed—Wil¬ 
liams V. Adams, Civ.App., 91 S.W.2d 
$61—-Tellow Cab Corporation v. 
Halford, Civ.App., 91 S.W.2d 801, 
•rror dismissed—St. Louis South¬ 
western Ry. Co. of Texas v. Law¬ 
rence, Civ.App., 91 S.W.2d 434— 
Northcutt V. Magnolia Petroleum 
Co., Civ.App., 90 S.W.2d 632, error 
refused—Texas EJmployers Ins. 
Ass'n V. Watkins. Civ.App,, 90 S. 

W. 2d 622, error dismissed Watkins 
V. Texas Employers' Ins. Ass'n, 110 
S.W.2d 1163, 130 Tex. 383—Shary 
V. Helmlck, Civ.App., 90 S.W.2d 302, 
error dismissed—Fest v. Williams, 
Civ.App., 89 S.W.2d 1072—Miller v. 
Fenner, Beane & Ungerlelder, Civ. 
App., 89 S.W.2d 606, error dismissed 
—Bust v. Bust, Clv.App.. 88 S.W.2d 
787. modifled on other ground 117 
S.W 2d 69. 1^1 Tex. 632—Santa F6 
Grain Co. v. Mlnneapolis-Mollne 
Power Implement Co., Civ.App., 86 
S.W.2d 836, error dismissed—Mary¬ 
land Casualty Co. v. Bryant, Civ. 
App., 84 S.w.2d 493, error dismiss¬ 
ed—Ringling Bros, and Barnum & 
Bailey Combined Shows v. Wilkin¬ 
son. Clv.App., 83 S.W.2d 705—Wall 
V. Irick, C1V.APP.. 83 S.W.2d 894— 
Baldwin v. Stamford State Bank, 
Clv.App,, 82 S.W.2d 701, error re¬ 
fused—Wichita Valley Ry. Co. v. 
Fite, Civ.App.. 78 S.W.2d 714—Na¬ 
tional Aid Life Ass’n v. Murphy, 
Clv.App., 78 S.w.2d 223, error dis¬ 
missed—Caprito V. Weaver, Civ. 
App.. 77 S.W.2d 696—Buford v. 
Southwestern Life Ins. Co., Civ. 
App., 77 S.W.2d 818—Beard & Stone 
Electric Co. v. Baker, Civ.App., 77 
S.W. 2d 262—Citizens' Nat. Bank of j 
Abilene v. Overstreet, Clv.App., 77 
S.W. 2d 260, error refu.««ed—Texas | 
Life Ins. Co. v. Plunkett, Civ.App., 
76 S.W.2d 318—Levy v. Rogers, Civ. 
App.. 76 S.W.2d 304, error dismiss¬ 
ed—Marx V. Leverkuhn, Civ.App., 
73 S.W.2d 949, error dismissed— 
Crow V. Southwestern Transp. Co., 
Clv.App., 73 S.W.2d 607, error re¬ 
fused—^National Mut. Ben. Ass’n v. 
Butler, Civ.App, 72 S.W.2d 669, er¬ 
ror dismissed—^Karr v. Cockerham, 
Clv.App., 71 S.W.2d 905, error dis¬ 
missed—Bryson v. Karslake, Civ. 
App., 71 S.W.2d 614, error dismiss¬ 
ed—Meador v. Wagner, Civ.App., 70 
S.W.2d 794, error dismissed—^Bag¬ 
gett V. Texas Employers’ Ins. Ass'n, 
Civ.App., 70 S.W.2d 469, error re¬ 
fused—McColl V. Hardin ex rel. 


State, Clv.App., 70 S.W.2d 327— 
Commercial Standard Ins. Co. v. 
Harper, Civ.App., 69 S.W. 2d 820, re¬ 
versed on other grounds 103 S.W.2d 
143, 129 Tex. 249, 110 A.L.R. 629— 
Uhlmann Grain Co. of Texas v. Wil¬ 
son, Civ.App., 68 S.W.2d 281, error 
dismissed—Bllllngton v. National 
Standard Life Ins. Co., Clv.App., 68 
S.W.2d 239—Fort Worth Properties 
Corporation v. Bahan, Civ.App., 68 
S.W.2d 228—Senter v. Dixie Motor 
Coach Corporation, Clv.App., 67 S. 
W.2d 846. rehearing denied 68 S.W. 
2d 1117, affirmed 97 S.W.2d 946, 128 
Tex. 389—Garrison v. Garrison, Civ. 
App., 66 S.W.2d 451, error dlsmis.sed 
—^McClung Const. Co. v. Muncy, 
Clv.App., 65 S.W.2d 786, error dis¬ 
missed—^Knight V. Moore, Clv.App., 
65 S,W.2d 446. modified on other 
grounds Moore v. Knight, 94 S.W. 
2d 1137, 127 Tex. 610—Gulf, C. & S. 
F. Ry. Co. v. Carson, Civ.App., 63 S. 
W.2d 1096—Nu-Enamel Paint Co. v. 
Davis, Clv.App., 63 S.W.2d 861, er¬ 
ror dismissed—Turner v. Big Lake 
Oil Co., Civ.App., 62 S.W.2d 491, af¬ 
firmed 96 S.W.2d 221, 128 Tex. 166 , 
—Texas Employers' Ins. Ass’n v. 
Bradford, Cjv.App., 62 S.W.2d 168. 
affirmed (no opinion)—Richardson 
V. City Nat. Bank of Olney, Civ. 
App., 61 S.W.2d 137, error dismiss¬ 
ed—Rincon v. Berg Co., Clv.App., 
60 S.W.2d 811, error dismissed— 
Texas Employers’ Ins. Ass’n v. Ed¬ 
wards, Civ.App., 69 S.W.2d 886— 
Davis V. Jarnigan, Clv.App., 69 S.W. 
2d 281, error dismissed—^Klrby v. 
Fitzgerald, Clv.App., 67 S.W.2d 862, 
affirmed 89 S.W.2d 408, 126 Tex. 411 
—Turner v. Cochran, Clv.App., 67 
S.W. 2d 806, error dismissed—Jones 
v. Gallery, Civ.App., 67 S.W.2d 268, 
error refused—^Himes v. Himes, Civ. 
App., 65 S.W.2d 181—Welch v. U. S. 
Fidelity & Guaranty Co., Civ.App., 
64 S.W.2d 1041, error dismissed— 
Stuard v. Vick, Civ.App., 9 S.W.2d 
494. 

64 aj. p 1140 note 77. 


I Waiver only applies to particular 
trial Involved.—Hicks v. Matthews, 
Tex., 266 S.W.2d 846. 

■xosptloa 

Where special issue Inaulred of Ju¬ 
ry in compensation case whether 
claimant had incurred doctor and hos¬ 
pital bills as direct result of Injuries 
in suit, If compensation carrier de¬ 
sired to take advantage of omission 
in subsequently submitted special is¬ 
sue which inquired as to amount of 
reasonable and necessary doctor bills. 
If any, but made no mention of hos¬ 
pital bills, it was incumbent on car¬ 
rier to except to such omission.— 
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Texas Emp. Ins. Ass’n v. Allgood. Tex. 
CIV.APP., 262 S.W.2d 689. 

Waiver not showa 

(1) In suit to recover half of at¬ 
torney’s fee collected by defendant, 
where plaintiff based his right on two 
contracts, the fact that plaintiff did 
not request submission to Jury of any 
issues inquiring about the later of the 
two contracts, did not constitute a 
waiver of such plea, where reason¬ 
able implications were to the con¬ 
trary.—Wilson V. Melugin, Tex.Civ. 
App., 198 S.W.2d 140, error refused no 
reversible error. 

(2) Where special Issues submitted 
substantially embodied essential facts 
of a litigant's theory, it could not be 
said that there was a waiver of such 
theory.—Neyland v. Brown, 170 S.W. 
2d 207, 141 Tex. 253, modifled on other 
grounds 172 S.W.2d 89, 141 Tex. 263. 

(3) In compensation suit tried on 
special issues, where injury allegedly 
sustained by employee was to his 
right wrist, failure of employee to 
request submission of any issue as to 
whether the Injury had extended to or 
involved other portions of his body, 
did not constitute a waiver of such 
ground of recovery.—^Maryland Cas¬ 
ualty Co. V. Landry, Tex.Civ.App., 147 
S.W.2d 290, error dismissed, Judg¬ 
ment correct 

(4) In suit by husband and wife to 
enjoin female defendant from molest¬ 
ing plaintiffs, plaintiffs did not waive 
their right to recover by failure to 
submit to Jury the controlling issue 
of recovery.—^Hunt v. Hudgins, Tex. 
C1V.APP., 168 S.W.2d 703. 

70. Tex.—Carlton v. Adams, Civ. 
App., 64 S.W.2d 1073, error refused 
—Dalton Adding Machine Sales Co. 
V. Wicks & Co., Clv.App., 283 S.W. 
642. 

64 C.J. p 1140 note 77. 

71. Tex.—Austin v. Austin, 182 S.W. 
2d 355. 143 Tex. 29—Hall v. Rawls, 
171 S.W.2d 324, 141 Tex. 236— 
Wichita Falls & Oklahoma Ry, Co. 
V. Pepper, 136 S.W.2d 79, 134 Tex. 
360—Lincoln County Mut. Fire Ins. 
Co. V. Goolsby, Clv.App., 240 S.W. 
2d 402—International Broth, of 
Boiler Makers v. Rodriguez, Civ. 
App., 193 S.W.2d 836, error dismiss¬ 
ed—Garcia v. Garza, Clv.App., 161 
S.W.2d 297—Texas Employers Ins. 
Ass'n v. Reed, Civ.App., 160 S.W. 2d 
868, error dismissed. Judgment cor¬ 
rect—^Robertson v. Snodgrass, Civ. 
App., 137 S.W.2d 146—Willingham 
V. Thompson, Civ.App., 133 S.W. 2d 
833—Traders & General Ins. Co. v. 
Watson, Clv.App., 131 S.W.2d 1103, 
error dismissed, Judgment correct 
—Texas Centennial Central Exposi¬ 
tion V. Ahlflnger, Civ.App., 120 6. 


JUmitatloa 
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case a failure to request its submission does not con¬ 
stitute a waiver thereof, and except that failure 
to request the submission of an issue does not waive 
it where an exception to the plea by which it was 
raised has been sustained.^® The court may, and 
should, however, make findings on incidental or 
supplemental issues not extending to an independent 
ground of recovery or defense, where such issues 
have not been submitted to the jury and no request 
has been made for their submission,provided the 
issues have not been abandoned by agreement of 
the parties but a submission or request for the 
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submission of an issue to the juiy precludes a find¬ 
ing thereon by the judge,"^® and an issue submitted 
only in part, or defectively submitted, is not 
waivedJ'^ 

Thus, a party in order to avoid a waiver of a 
controlling issue on which his right of recovery or 
defense depends has the duty of establishing such 
right of recovery or defense as a matter of law, 
or of obtaining the submission of such controlling 
issue on which his right of recovery of defense 
depends,'^® but no waiver can be imputed to the 


W.2d 893, error dismissed—Johns¬ 
ton V. Winn, Civ.App, 105 S W 2d 
398, error dismissed—Sanders v. 
O’Connor, Civ.App, 98 S.W.2d 401, 
error dismissed—Marx v. Lever- 
kuhn. Civ.App, 73 S.W.2d 949, error 
dismissed—Karr v. Cockerham, CiV. 
App., 71 S.W.2d 905, error dismiss¬ 
ed—^New Amsterdam Casualty Co. 
v. Chamness, Civ.App., 63 S.W 2d 
1068, error refused—Texas Em¬ 
ployers’ Ins. Ass'n v. Edwards, Civ. 
App., 69 S.W.2d 885—Chicago Fire 
& Marino Ins. Co. v. Harkness, Civ. 
App., 68 S.W.2d 171. 

64 C.J. p 1141 note 79. 

Agency 

Jury’s finding that lender’s agent 
had knowledge that land was home¬ 
stead could not be considered in de¬ 
termining question whether borrow¬ 
ers were estopped to claim homestead 
character of land, where Issue of 
agency was not submitted to jury.— 
Dallas Joint Stock Land Bank v. 
Gore, Tex.Civ.App., 100 S,W.2d 396, 
error dismissed. 

73. Tex.—^Humble Oil & Refining Co. 

V. Trapp, Civ.App., 194 S.W.2d 781, 
error refused—Consolidated Under¬ 
writers V, Strahand, Civ App., 96 S. 

W. 2d 114, error dismissed—^I.iOWe 
V. Masterson, Civ.App., 94 S.W.2d 
632—Whittington v. Glazier, Civ. 
App., 81 S.W.2d 643, error refused. 

64 C.J. p 1141 note 80. 

Propriety of submitting Issue as to 
uncontroverted facts see supra 9 
633. 

ZssiM eoaolnslvaly egtahUshed m snat- 
tw of law 

Tex.—Petit v. Elinke. 264 S.W.2d 769 
—Straffus V. Barclay, 219 S.W. 2d 
66, 147 Tex. 600—Continental Nat. 
Bank of Port Worth v. Conner, Civ. 
App., 214 S.W.2d 928, 147 Tex. 218 
—McLendon v. Comer, Civ.App., 200 
S.W.2d 427, refused no reversible 
erroi^-Carllle v. Peevy, Civ.App., 
161 S.W.2d 343—Travelers Ins. Co. 
V. Barker, Civ.App., 96 S.W.2d 669. 
64 C.J. P 1141 note 80 [a]. 

Where ▼erdlot Is direoted 
Tex.—Dunagan v. Bushey, 263 S.W. 
2d 148—City of Breckenridge v. 
Stoker, Civ.App., 264 S.W.2d 611, 
error refused no reversible error. 


73. Tex,—Estate of Graham v. Stew¬ 
art. C1V.APP.. 15 S.W.2d 72. 

74. Tex.—^Llndlcy v. Franklin Fire 
Ins. Co.. 162 S.W.2d 1109, 137 Tex. 
196—Wichita Palls & Oklahoma Ry. 
Co. V. Pepper, 136 S.W.2d 79, 134 
Tex. 360—Groendyke Transport Co. 

V. Dye. Civ.App., 269 S.W.2d 747, 
error dismissed by agreement— 
Brown v. TIeman, Civ.App., 239 S. 

W. 2d 166, refused no reversible er¬ 
ror—Jordan v. Collier, Civ.App., 223 
S.W.2d 644, refused no reversible 
error—A A A Air Conditioning & 
Mfg. Corp. of Tex. v. Barr, Civ. 
App, 186 S.W.2d 826, error refused 
—Rodriguez v. Hlgglnbotham-Ball- 
ey-Logan Co., Civ.App., 172 S.W.2d 
991, error refused—^Willard v. 
Whitaker, Civ.App., 153 S.W.2d 878, 
error refused—Texas Co. v. Freer, 
Civ.App., 161 S.W.2d 907, error dis¬ 
missed, Judgment correct—^Texas 
Employers Ins. Ass’n v. Reed, Civ. 
App., 160 S.W.2d 868, error dismiss¬ 
ed, Judgment correct—^Floyd Coun¬ 
ty V. Clements, Civ.App., 160 S.W. 
2d 447, error dismissed. Judgment 
correct—Rodriguez v. Higginboth- 
am-Bailey-Logan Co., Civ.App., 144 
S.W.2d 993, reversed on other 
grounds 160 S.W.2d 234, 138 Tex. 
476—Cox V. Shannon, Civ.App., 141 
S.W.2d 412, error dismissed, Judg¬ 
ment correct—^Moore County Car¬ 
bon Co. V. Whitten, Clv.App., 140 
S.W.2d 880, error dismissed, Judg¬ 
ment correct—Bonaley v. City of 
Fort Worth, Civ.App., 140 S.W.2d 
267, error dismissed, Judgment cor¬ 
rect—Gulf Cas. Co. V. Archer, Civ. 
App., 118 S.W.2d 976, error dis¬ 
missed—^Federal Underwriters Ex¬ 
change v. Cost, Civ.App., 116 S,W.2d 
706, affirmed 123 S.W.2d 832, 132 
Tex. 299—Gay v. Crow, Civ.App., 
Ill S.W.2d 782, error dismissed— 
Traders & General Ins. Co. v. Wim¬ 
berly, Civ.App., 86 S.W.2d 343, er¬ 
ror dismissed—Bush v. Gaffney, 
C1V.APP., 84 S.W.2d 769. 

64 C.J. p 1141 note 82. 

Subsidiozy Issue or oaitted esseutlal 
footual elsmsut 

Rule that party waives issue by not j 

submitting It or requesting Its sub¬ 
mission does not apply to subsidiary | 
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Issue or omitted essential factual ele¬ 
ment making up complete issue.— 
Dannenbauer v. Messerer’s Estate, 
Tcx.Clv.App., 62 S.W.2d 235, error re¬ 
fused. 

75. Tex.—Dalton Adding Mach. Sales 
Co. v. Valley Motor Co., Civ.App., 
299 S.W. 928. 

76. Tex.—Garcia v. Zamora, Com. 
App., 13 S.W.2d 78. 

64 C.J. p 1141 note 84. 

77. Tex.—^Wichita Falls & Oklahoma 
Ry. Co. V. Pepper, 136 S.W.2d 79, 
134 Tex. 360—North v. Atlas Brick 
Co., Com App.. 13 S.W.2d 59, mo¬ 
tion granted in part, 16 S W.2d 619 
—Citizens Hotel Co. v. Foley, Civ. 
App., 131 S.W.2d 402, error dlsmlss- 

I ed, Judgment correct. 

78. Tex.—Little Rock Furniture 

Mfg. Co. V. Dunn, 222 S.W.2d 986, 
148 Tex. 197—Dallas Joint Stock 
Land Bank of Dallas v, Harrison, 
166 S.W.2d 963, 138 Tex. 84—Nix¬ 
on V. Hlrschl, 136 S.W.2d 683, 134 
Tex. 416—Dallas Ry. & Terminal 
Co. V. Ector, 116 S.W.2d 683. 131 
Tex. 605—Sevine v. Hoissner, Civ. 
App., 262 S.W.2d 218. error refused 
no reversible error—Phipps v. 
Evans, Civ.App., 255 S.W.2d 893, re¬ 
versed on other grounds, Evans v. 
Phipps, Sup., 269 S.W.2d 728—Tex¬ 
as Bmp. Ins. Ass’n v. Allgood, Civ. 
App.. 262 S.W.2d 689—Craft v. 
Hahn, Civ.App., 246 S.W.2d 897, er¬ 
ror refused no reversible error— 
Schoenberg v. Forrest, Civ.App., 228 
S.W.2d 666, refused no reversible 
error—Neel v. Maurice, Civ.App., 
223 S.W.2d 690—W. U. Tel. Co. v. 
Hinson, Civ.App., 222 S.W.2d 636, 
error refused no reversible error— 
Morgan v. Young, Civ.App., 203 S. 
W.2d 837, refused no reversible er¬ 
ror—^Employers Reinsurance Corp. 
V. Jones, Civ.App., 196 S.W.2d 810, 
error refused no reversible error— 
Texas Employers’ Ins. Ass’n v. 
Tucker, Civ.App., 166 S.W.2d 780, 
error refused—Norris v. White, Civ. 
App., 164 S.W.2d 319, error refused 
—State V. Indio Cattle Co.. Civ. 
App., 164 S.W.2d 308, error refused 
—Texas Employers Ins. Ass'n v. 

I Hevolow-, Civ.App., 136 S.W.2d 981, 

I error dismissed, Judgment correct 
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other party for such failure,'^® since it is not in¬ 
cumbent on either party to request the submission 
of special issues on which his adversary’s right of 
recovery or defense depends,and an objection by 
a party to an issue as submitted by the court for 
the other party is sufficient, and deprives the court 
of authority to find cither expressly or by implica¬ 
tion on the issue, without a tender by the objecting 
party of a special issue. 

Requested special issues are designed cither to 
correct an error in an issue submitted by the main 
charge or to supply an omission therein.^2 While 
it has been held that a request is sufficient where 
it is in writing and in such form as to advise the 
court that the applicant desires to have the jury, 
rather than the judge, decide the issue incorporated 
in the request,^^ that it is sufficient to make an 


objection to the charge or issues submitted by the 
court, specifically pointing out a failure to submit 
a particular issue,or to request the court to pre¬ 
pare and submit a proper issue,^^ without accom¬ 
panying such objection or request with the tender 
of a prepared special issue, especially where there 
is affirmative and positive error in the issues sub¬ 
mitted,®^ a mere objection to the issues given or 
to the omission of an issue, without accompanying 
such objection with the tender of special omitted 
issue, is not sufficient as a proper request for the 
submission of an omitted issue,although where 
an issue or definition is given, an objection to the 
form of the issue or definition given is sufficient to 
require the court to submit the issue or definition in 
the proper form, without a requested special issue 
for the same purpose.®® Thus, where the court fails 


—Travelers Ins. Co. v. Noble, Civ. 
App., 129 S.W.2d 778, error di.smiS8- 
ed, judgment correct—Traders & 
General Ins. Co. v. Weatherford, 
Clv.App., 124 S.W.2d 423, error dis¬ 
missed judgment correct—WlKson 
V. Standard Acc. Ins. Co., Civ.App., 
115 S.W.2d 453, error diHmis.sed— 
Gay V. Crow, Civ App., Ill S.W. 
2d 782, error dismissed—Donnell v. 
Talley, Civ.App., 104 S.W.2d 920, 
error dismis.Med by agreement—Col¬ 
lier V, Rles, Civ.App., 103 S.W.2d 
830—Dallas Railway & Terminal 
Co. V. Ector, Civ.App,, 91 S.W.2d 
954, reversed 116 S.W.2d 683, 131 
Tex 605—Buford v. Southwestern 
Life Ins. Co., Civ.App., 77 S.W.2d 
318—Fisk Tire Co. v. Blackburn 
Tire Co.. Civ.App., 60 S.W.2d 838, 
error dismissed. 

79. Tex. — Wichita Falls & Oklahoma 
Ry. Co. V. Pepper, 136 S.W 2d 79, 
134 Tex. 360—Lincoln County Mut. 
Fire Ins, Co. v. Gool8b,v, Civ.App., 
240 S.W.2d 402—Rodriguez v. Hig- 
ginbotham-Bailey-Logan Co., Civ, 
App., 144 S.W.2d 993, reversed on 
other grounds 160 S.W.2d 234, 138 
Tex. 476—Consolidated Underwrit¬ 
ers V. Chrlstal, Civ.App., 135 S.W.^d 
127, error refused—Traders & Gen¬ 
eral Ins. Co, V. Watson, Civ.App,, 
131 S.W.2d 1103, error dismissed, 
judgment correct—Nolte v. Olmos 
Dinner Club, Civ.App., 118 S.W.2d 
841, error dismissed—Marx v. Lev- 
erkuhn, Civ.App., 73 S.W.2d 949, er¬ 
ror dismissed. 

80. Tex. — McCormick v. King, Civ. 
App., 268 S.W.2d 662—Texas & N. 
O. R. Co. V. Barham, Civ.App., 204 
S.W.2d 206—Green v. Ligon, Civ. 
App., 190 S.W.2d 742, refused no j 
reversible error—Dakan v. Hum¬ 
phreys, Civ.App., 190 S.W.2d 371^—| 
Rodriguez v. Higginbotham-Balley- j 
Logan Co., Civ.App,, 172 S.W.2d 991, j 


error refused—Imperial Life Ins. 
Co. V. Thornton, Civ App., 138 S.W. 
2d 296, error dismissed—Miller v. 
Fenner, Beano & Ungerleider, Civ. 
App., 89 S,W.2d 506, error dismiss¬ 
ed—Texas Utilities Co, v. Dear, 
Civ.App., 64 S.W.2d 807, error dis¬ 
missed. 

64 C.J. p 1141 note 86. 

Befnsal of lasne praseating adver- 
aary’a caaa not error 
In suit to rcQUlre administrator to 
Inventory a tractor and automobile 
as part of estate, where administrator 
did not reauest issue presenting his 
defense that there had been a com¬ 
pleted gift, refusal to give issue re¬ 
lating thereto requested by plaintiff 
was not error In view of fact that 
plaintiff’s theory had been presented 
in other issues.—Wells v. Ward, Civ. 
App., 207 S.W.2d 698, refused no re- 
I versible error. 

j Bl. Tex.—El Paso Electric Co. v. 

I Collins, Com.App., 23 S.W.2d 296, 

I rehearing denied 25 S.W.2d 807. 

[ 64 C.J. p 1141 note 87. 

82. Tex.—Employers’ Liability As- 
sur. Corporation v. Sims, Civ.App., 
67 S.W.2d 445, error refused. 

83. Tex.—Poster v. Atlir, Com.App., 
215 S.W. 966. 

64 C.J. p 1142 note 88. 

84. Tex.—^Travelers Ins. Co. v, Gla- 
comino, Civ.App., 99 S.W.2d 632. 

64 C.J. p 1142 note 89. 

86. Tex.—Morrison v. Antwlne, Civ. 
App., 51 S.W,2d 820—Gordon Jones 
Const Co. v. Lopez, Civ.App., 172 
S.W, 987. 

86 . Tex,—Travelers Ins. Co. v. Mal¬ 
donado, Civ.App., 89 S.W.2d 300. 

87, Tex,—Southern Underwriters v. 
West, Civ.App., 162 S.W.2d 933, er¬ 
ror refused—^United Employers Cas. I 
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f Co. V. Knight, Civ.App., 139 S.W.2d 
613, error dismissed, judgment cor¬ 
rect—Bowden v, Jones, Civ.App., 
135 S,W.2d 624, error dismissed, 
judgment correct—Southern Under¬ 
writers v, Sanders, Civ.App., 110 S. 
W,2d 1258, error dismissed—City 
of Kirbyville v, Thackwell, Civ. 
App., 108 SW.2d 226, error dis¬ 
missed—Wichita Valley Ry. Co. v. 
Minor, Civ.App., 100 S.W.2d 1071— 
Harris v. Thornton's Department 
Store, Civ.App., 94 S.W.2d 849— 
Miller v. Fenner, Beane & Unger¬ 
leider, Civ.App., 89 S.W.2d 606, er¬ 
ror dismissed. 

Ezoeptlon to issue 

In motorcyclist’s action for injuries 
sustained when taxicab struck motor¬ 
cycle, defendant's exception that 
word "mission” used in special issue 
inquiring whether the driver was op¬ 
erating the taxicab on a "mission" 
for, and in behalf of, defendant at 
time of accident did not amount to a 
request that issue of scope of employ¬ 
ment be submitted.—Broaddus v. 
Long, 138 S.W.2d 1057, 135 Tex. 353. 

Bsquest for ohArg* 

It has been held that a request for 
a charge on a particular Issue is not 
equivalent to a request for the sub¬ 
mission of that issue to the jury.— 
St. Louis Southwestern Ry. Co. of 
Texas v. Preston, Com.App., 228 S.W. 
928. 

88. Tex.—Dalla.s Ry. & Terminal Co. 

V. Ector, 116 S.W.2d 683, 131 Tex. 
606—H. W. Broaddus Co. v. Blink- 
ley, 88 S.W.2d 1040, 126 Tex. 374— 
Fireman’s Ins. Co. of Newark, N. 
J. V. Weatherman, Civ.App., 193 S. 

W. 2d 247, refused no reversible er¬ 
ror—McClellan v. Krebs, Civ.App., 
183 S.W.2d 758, error refused— 
Wichita Coca Cola Bottling Co. v. 
Levine, 68 S.W.2d 310, error re¬ 
fused. 
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to submit an issue, the party complaining of the 
omission has the duty to object to such action and, 
in addition, to prepare and submit an issue covering 
the matter,^9 in writing,which must be tendered 
in substantially correct form, or in such form that 
it may properly be given,9i and in such form that 
the court can make its action a matter of record by 
indorsement thereon.^2 
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Special issues should be requested separately,®^ 
and where two or more issues are requested en 
masse or on the same paper and in the same re¬ 
quest,®^ or in such shape that one could not be sub¬ 
mitted without submitting all of them,®^ all should 
be refused if any is not proper to be submitted. 
Where a party requests several special issues, each 
of which is dependent on the preceding one, the 


89. Tex.—Texas & N. O. R. Co. v. 
Barham. Civ.App., 204 S.W.2d 205 
—Dean v. Safety Cas. Co., Civ.App., 
190 S.W.2d 760, refused for want of 
merit—United Employer.*!; Cas. Co. 

V. Knig-ht, Civ.App, 139 S.W 2d 613, 
error dismissed. Judgment correct— 
Dunigan Tool & Supply Co. v. 
Whipple, Civ.App., 1.36 S.W.2d 947, 
error dismissed, judgment correct 
—Edward.s v. Gifford. Civ.App., 132 
S.W.2d 166, affirmed 156 S.W.2d 786, 
137 Tex. 659—Federal Underwriters 
Exchange v. Ener, Civ.App., 126 S. 

W. 2d 769, error dismissed, judgment 
correct—Traders & General Ins. Co. 
V. Burns, Civ.App, 118 S.W.2d 391— 
American Nat, Ins. Co v. Massen- 
gale, Civ.App., 106 S W.2d 373— 
Wichita Valley Ry. Co. v. Minor, 
Civ.App, 100 SW.2d 1071—Miller 
V. Fenner, Beane & Ungerlclder, 
Civ.App., 89 S.W.2d 506, error dis¬ 
missed—Ferguson Seed Farms v. 
Port Worth & D , S. P. lly. Co., Civ. 
App., 69 S.W.2d 223. 

trnconditioual request 

Compensation insurer was not re¬ 
quired to make specific reque.st for 
unconditional submission of whether 
claimant’s incapacity was temporary, 
In order to obtain such submission.— 
Texas Fire & Casualty Underwriters 
V Watson, Tex Civ.App,, 126 S.W.2d 
4 96, error refused. 

90. Tex.—Texas & N. O. R. Co. v. 
Barham, Civ.App, 204 S.W 2d 205 
—Texas Milk Products Co. v. 
Birtcher, Civ.App., 138 S.W 2d 286, 
reversed on other grounds 157 S.W. 
2d 633, 138 Tex. 178—Edmondson v. 
Carroll, Civ.App., 134 S.W.2d 378. 

W!rlttea request as dissent 

It Is only by a written request that 
a party puts on record his dissent 
from the action of the trial court and 
hia insistence on the right to have i 
the jury rather than the Judge, decide 
the point at issue.—Wichita Falls & 
Oklahoma By. Co. v. Pepper, 135 S. 
W.2d 79, 134 Tex 360—Moore v. Pier¬ 
son, 94 S.W. 1132, 100 Tex. 113— 
Clowe & Cown v. Morgan, Civ.App., 
163 S.W.2d 863, error refused. j 

91. Tex.—Hill v. Davis, Civ.App., 227 
S.W.2d 381, refused no reversible 
error—Talley Transfer Co. v. Cones, 
Civ.App., 216 S.W.2d 604, refused no I 
reversible error—Thomas v. Bil¬ 
lingsley, Civ.App., 173 S.W.2d 199, 
error refused—^American Cas. Co. v, 
Jones, Civ.App., 1^6 S.W.2d 423— I 


Kaiser v. Newsom, Civ.App., 108 
S W.2d 766, error dl.'smiaaed— 
Groves v. National Doan & Invest¬ 
ment Co. of Detroit, Mich., Civ.App., 
102 S.W.2d 508. 

Substantially correct form 

Under Rules of Civil Procedure, en 
Issue must bo tendered In substan¬ 
tially correct form, and such require¬ 
ment doe.s not mean that it must be 
absolutely correct nor does it mean 
that one that is merely sufficient to 
call the matter to attention of trial 
court will suffice, but rather it means 
one that in substance and in the main 
is correct and that is not affirmatively 
Incorrect.—Modica v. Howard, Tex. 
Civ.App., 161 S.W.2d 1093. 

Pallnra on refusal to submit held, im¬ 
proper and erroneous 
Tex.—Dallas Ry. & Terminal Co. v. 
Black, 267 S.W.2d 416—Merriman v. 
Lary, Civ.App., 196 S.W.2d 652— 
Modica v. Howard, Civ.App., 161 S. 
W.2d 1093—St. Douis Southwestern 
R. Co, of Texas v. Daniel. Civ.App., 
161 S.W.2d 877. 

railnre or refusal to submit held 
proper and not erroneous 

Tex.—Solgaard v. Texas & N. O. Ry. 
Co.. 229 S.W.2d 777, 149 Tex. 181 
—I'Vnto V. Texan & N. O. B. Co., 
Civ.App,, 266 S.W.2d 606--Charlea 
V, Cole. Civ.App.. 267 S.W.2d 460 
—Hubhell V. Donaldson, Civ.App., 
243 S.W.2d 867—Pacific Emp. Ins. 
Co. V. Brasher. Civ.App , 234 S.W.2d 
698, error refused no reversible er¬ 
ror—Pacific Indem. Co. v. Arline, 
Civ.App., 213 S.W. 2d 691, error 
granted—Rojas v. Vuocolo, Civ. 
App., 177 S W.2d 957, reversed on 
other grounds 177 S.W.2d 962, 142 
Tex. 152—Zepeda v. Moore, Civ. j 
App., 153 S.W.2d 212, error dismiss- I 
ed—^Edmondson v. Carroll, Civ.App., 
134 S.W.2d 378, error dismissed, 
judgment correct—Miller v. Fen¬ 
ner, Beane, & Ungerleider, Civ.App., 
89 S.W.2d 606, error dismissed. 

92. Tex —Benjamin State Bank v. 
Reed, Civ.App.. 139 S.W.2d 172— 
Traders & General Ins. Co. v. Ray, 
Civ.App., 128 S.W.2d 80, error dis¬ 
missed, Judgment correct—Cisco & 
N. E. Ry. Co. v. McCharen, Civ.App., 
118 S.W.2d 844—Texas Coca Cola 
Bottling Co. V. Dovejoy, Civ.App., 
112 S.W,2d 203, error dismissed— 
Moore v. Rice, Civ.App., 110 S.W.2a 
973—Harris v. Thornton's Depart¬ 
ment Store, Civ.App., 94 S.W.2d 849 
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—Miller v. Fenner, Beane & Unger¬ 
leider, Civ.App., 89 S.W 2d 606. er¬ 
ror dismissed—St. Douis South¬ 
western Ry. Co. of Texas v. Hill 
Bros., Civ.App., 80 S.W.2d 432. 

93. Tex.—Sunset Motor Lines v. 
Blasingame, Civ.App., 246 S.W.2d 
288, error dismissed—Smirl v. Globe 
Laboratories. Civ.App,, 190 S.W.2d 
674, refused for want of merit. 

64 C.J. p 1139 note 69. 
rorm i>ermittlnff action on each re¬ 
quest 

Under requirement that special is¬ 
sues be submitted "separately," re¬ 
quested special issues should be ten¬ 
dered In such form that each may sep¬ 
arately be given, refused, or modified 
and given, without reference to action 
of court on the others.—^Walton v. 
West Texas Utilities Co., Tex.Civ. 
App., 161 S.W.2d 618, error refused. 

94. Tex.—Edwards v. Gifford, 156 S. 
W.2d 786, 137 Tex. 669—Texas Gen¬ 
eral Indem. Co. v. McNeill, Civ.App., 
261 S.W.2d 378—Gulf, C. & S. F. 
Ry, Co. V. Jones, Civ.App., 221 S.W, 
2d 1010, error refused no reversible 
error—Smirl v. Globe Laboratories, 
Civ.App., 190 S.w.2d 674, refused 
for want of merit—Dakan v. Hum¬ 
phreys, Civ.App., 190 S.W.2d 371— 
National Fire Ins, Co. of Hartford, 
Conn., v. Green, Civ.App., 162 S.W. 
2d 1006—^Willard v. WliUaker, Civ. 
App., 163 S.W.2d 878, error refused 
— Scott V. Molter, Civ.App., 149 S.W. 
2d 642—Texas Power & Light Co. 
V. Doering Hotel Co., Civ.App., 147 
S.W.2d 897. affirmed 162 S.W.2d 938, 
139 Tex, 351 —Gelstmann V. 
Schkade, Civ.App., 121 S.W.2d 494 
—Moore v. Rice, Civ.App., 110 S.W. 
2d 973—Bewley Mills v. First Nat. 
Bank, Civ.App., 110 S.W.2d 201, er¬ 
ror dismissed—Southern Under¬ 
writers V. Kelly, Civ.App., 110 S.W. 
2d 153, error dismissed—Terrell 
Wells Health Resort v. Severeid, 
Civ.App., 96 S.W.2d 626—SeSBUms 
V, Citizens’ Nat. Bank, Civ.App., 72 
S.W.2d 403. 

64 C.J. p 1139 note 60. 

TTudev agrtement 

Requested Issues may be present¬ 
ed In bloc under proper agreements 
of counsel with consent of court.— 
Hines V. Massachusetts Mut. Life Ins. 
Co., Tex.Clv.App., 174 S.W.2d 94. 

95. Tex.—Messimer v. Echols, Cir. 
App.. 194 S.W. 1171. 



§§ 536-537 raiAL 


89 C.J.S. 


court should submit or refuse them as an entire¬ 
ty,®® and, hence, a special issue dependent on an¬ 
other special issue which the court has properly 
refused should likewise be refused.®"^ 

Furthermore, while the court may modify and 
correct a requested issue before submitting it,®® 
and while it has been held that even though a spe¬ 
cial issue as requested to be submitted is defective 
or incorrect, if it is sufficient to call the attention 
of the court to an issue in the case the duty de¬ 
volves on the court to make a correct submission 
of such issue,®® in general the court is under no 
obligation to reform or modify an erroneous or de¬ 
fective requested issue,^ at least where the issues 
have already been adequately presented to the 
jury,® and such a request may ordinarily be re¬ 
fused,® although the fact that an issue as requested 
imposes an excessive burden on the requesting par¬ 
ty is no ground for refusing it.^ 


§ 537. -Time for Presenting Requests 

and Interrogatories 

Except a* fixed or restricted by statute, the time for 
filing requests for special findings Is largely In the dis. 
cretion of the trial court. 

Except as fixed or restricted by statute,® the 
time for filing requests for special findings is largely 
in the discretion of the trial court,® which may pre¬ 
scribe and enforce a reasonable rule"^ or order® 
with respect thereto, and may modify or waive such 
rule or order in its discretion, provided such dis¬ 
cretion is not abused to the palpable injury of a 
party;® but a request should not be submitted at 
such a state of the trial as to work surprise or be 
manifestly unfair to the other side.^® A request 
may be presented before the issues are closed,^^ 
and before argument is begun,i® even after argu¬ 
ments on requested instructions,^® or before the 
general charge to the jury has been begun.i* It 
need not be received after argument has been com- 


90. Tex.—^Missouri - Kansas - Texas 
Ry. Co. of Texas v. Cunningham, 
23 S.W.2d 343, 118 Tex. 607. 

64 C.J. p 1139 note 62. 

97. Tex.—Mitchell v. Mills, Clv.App., 
264 S.W.2d 749, error refused no 
reversible error. 

98. Tex.—Texas & P. Ry. Co. v. Gil¬ 
lette, Civ.App., 100 S.W.2d 170, er¬ 
ror dismissed. 

99. Tex.—Texas Power & Light Co. 

V. Culwell, Com.App., 34 S.W.2d 820, 
modified on other grounds 37 S.W. 
2d 123—Melnen v. Muesse, Clv.App., 
72 S.W.2d 931. 

64 C.J. p 1142 note 92. 

1. Tex.—^Armour & Co. v. Tomlin, 
Com App., 60 S.W.2d 204—American 
Cas. Co. V. Jones, Clv.App., 146 S. 

W. 2d 423. 

64 C.J. p 1142 note 93. 

Keoasslty of re<LQest 

Where defendant did not request 
court to submit defenses In correct 
form if he found the requested js- 
sues were not correct os written, 
court was not under duty to submit 
issues in proper form.—Gillette Mo¬ 
tor Transport v. Fine, Tex,Civ.App., 
181 S.W.2d 817, error dismissed, Judg¬ 
ment correct. 

8. Tex.—^Kansas City, M. & O. Ry. 
Co. V. Perry, Clv.App., 296 S.W. 683, 
reversed on other grounds, Com, 
App., 6 S.W.2d 111, 

3. Tex.—Jordan v. Morten Inv, Co., 
90 S.W.2d 241, 127 Tex. 37—Mlnchen 
v. First Nat. Bank of Alpine, Civ, 
App., 263 S.W.2d 601, error refused 
no reversible error—Havens v. 
Guetersloh. Clv.App., 265 S.W.2d 
233, refused no reversible error— 
Federal Underwriters Exchange v. 


Tubbe. Clv.App., 193 S.W.2d 563. 
refused no reversible error—Bran¬ 
don V. Schroeder, Clv.App., 149 S.W. 
2d 140—^Horne Motors v. Latimer, 
Clv.App., 148 S.w.2d 1000, error dis¬ 
missed, Judgment correct—Lubbock 
Hotel Co. V. Lubbock Independent 
School Plst, Clv.App., 85 S.W.2d 
776. 

64 C.J. p 1142 note 95. 

Requests not conforming to Issues of 
case see infra § 544. 

4. Tex.—Estes v. Davis, Clv.App., 28 

S.W.2d 666, affirmed, Com.App., 44 
S.W.2d 962. 

5. Special Verdicts 

(1) Refusal to grant defendant’s 
request for a special verdict was not 
an abuse of discretion, where defend¬ 
ant's request was not made before 
defendant introduced testimony,— 
Roszlna v. Nemeth, 27 N.W,2d 886, 
261 Wls. 62, mandate vacated on oth¬ 
er grounds 28 N.W.2d 886, 251 Wls. 
62. 

(2) Other decisions with respect to 
special verdicts see 64 C.J. p 1142 
note 98 fa]. 

Beqnested special iasaes are framed j 
after the main charge has been pre¬ 
pared and examined by counsel.—Em¬ 
ployers’ Liability Assur. Corporation 
V. Sims, Tex.Civ.App., 67 S.W.2d 446, 
error refused. 

Trader Workuea'a Coiapeaaatloa Act 

It has been held that the proper 
practice In cases under the Work¬ 
men’s Compensation Act is to frame 
and present the questions of fact 
to the trial court so that they may be 
passed on by the court before the ju¬ 
ry Is sworn.—Central Const. Corpora¬ 
tion V, Harrison, 112 A. 627, 137 Md. 
256. 


Time for submission of: 
Interrogatories or issues to Jury 
see infra S 548. 

Proposed Interrogatories or Issues 
to opposing counsel see infra 9 
638. 

6. Ohio.—Bietz v. Chandler, App., 56 
N.B2d 937. 

I 64 C.J. p 1142 note 99. 

' 7. Kan.—'Webb v. Boulanger, 229 P. 

I 764, 116 Kan. 711. 

64 C.J. p 1142 note 1. 

8. Tex.—McConkey v. McConkey, 
Clv.App., 187 S.W. 1100. 

64 C.J. p 1142 note 2. 

9. Mich.—Janunas v. Metropolitan 
Life Ins. Co., 214 N.W. 117, 239 
Mich. 160. 

64 C.J. p 1142 note 8. 

10. W.Va.—Peninsular Land Transp., 
etc., Co. V. Franklin Ins. Co„ 14 S. 
E. 23 7, 35 W.Va. 666. 

11. Ind.—Sherman v. Hogland, 73 
Ind. 472. 

12. Conn.—Megllo v. Comeau, 79 A. 
2d 187, 137 Conn. 651—Keeler v. 
General Products, 75 A.2d 486, 137 
Conn. 247. 

Ind.—Tate v. West, 94 N.E.2d 371, 
120 Ind.App. 619. 

64 C.J. p 1143 note 6. 

13. Ind.—Lowman v. Sheets, 24 N.B. 
351, 124 Ind. 416, 7 L.R.A. 784— 
Sandford Tool, etc., Co. v. Mullen, 
27 N.E. 448, 1 Ind.App. 204. 

Id. Tex. — Carter v. Haynes, Civ. 
App., 269 S.W. 216—^Foster v. Atllr, 
Clv.App., 181 S.W. 620, reversed 
on other grounds, Com.App., 215 S. 
W. 966. 
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menced^S or closed,after the court has intimated 
the character of the instructions it will give,^'^ or 
after the general charge has been prepared,be¬ 
gun,^® or given,20 or after the jury have retired ;2i 
and it is within the discretion of the court whether 
it will entertain a request for additional findings 
after the jury have brought in findings on questions 
originally submitted to it .22 It is too late to submit 
requests for special findings after general verdict,23 
after verdict directed,24 or after the discharge of 
the jury.25 Requests for special findings are pre¬ 
mature if made before any evidence has been in¬ 
troduced in the cause .20 Exception to the refusal 
of the court to submit special interrogatories must 
show when the interrogatories were presented to 
the court.27 

Allowing time to prepare requests. The court 
should allow counsel a reasonable time in which to 
prepare interrogatories or issues which he desires 
to have submitted,28 the length of such time ordi¬ 
narily being within the discretion of the court.29 

§ 538. - Submission of Interrogatories or 

Issues to Counsel 

The submission of proposed Interrogatories or issues 
to opposing counsel depends on statutory provisions. 

Where so provided by statute, special interroga¬ 
tories or issues desired by a party to be submitted 
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to the jury must first be submitted to counsel for 
the adverse party,30 before arguments are begun 
under some statutory provisions,3i or under others 
within a reasonable time after the charge is given 
to counsel for examination,32 and if not so sub¬ 
mitted may properly be refused by the court but 
in the absence of statute requiring it such sub¬ 
mission to opposing counsel is not necessary,®* al¬ 
though it has been said to be the better practice, 
in order that opportunity may be given to examine 
the interrogatories or issues and make any proper 
objection thereto.3^ According to some authorities, 
the court is not bound to submit to counsel or the 
parties special interrogatories proposed to be given 
on its own motion, where such submission is not re¬ 
quired by statute;®® but there is also authority to 
the contrary.^'? 

§ 539. - Questions Already Submitted 

As a general rule, the submission to the Jury of a 
requested speciai Interrogatory or issue may properly be 
refused by the court where the substance thereof, or as 
much of it as is proper and appropriate, is covered by 
an interrogatory or issue already submitted. 

As a general rule, the submission to the jury of 
a requested special interrogatory or issue may prop¬ 
erly be refused by the court where the substance 
thereof, or as much of it as is proper and ap¬ 
propriate, is covered by an interrogatory or issue 


16. Ill.—Allen V. Byers, 117 N.E.2d 
799, 1 Ill,App.2d 422—Burton v. 
Doss. 3 N.E.2d 168, 285 Ill.App. 600. 
64 C.J. p 1143 note 9. 

16. Wls.—Engsberg v. Hein, 60 N. 
W.2d 714, 265 Wis. 68. 

64 C.J. p 1143 note 10. 

17. Ind.—Ohio, etc., R. Co. v. Wrape, 
30 N.E. 428, 4 Ind App. 100. 

Va.—McWilliams v. Smith, 1 Call 123, 
6 Va. 123. 

18. Tex.—Fred Mercer Dry Goods 
Co. V. Fikes, Civ.App., 191 S.W. 
1178. 

19. Mich.—^Neeley v. Stratton, IBl N. 
W. 1045, 185 Mich. 409. 

20. Ohio.—Bobbitt v. Maher Bever¬ 
age Co., 89 N.E 2d 583, 152 Ohio St. 
246—Oorpiu JnrU cite A ia. Kennard 
V. Palmer, 53 N.E.2d 908, 912, 143 
Ohio St. 1. 

64 C.J. p 1143 note 14. 

21. Intarrogatories 

Where after retiring Jury returned 
to courtroom and asked for addition¬ 
al instructions on particular point, 
court did not abuse discretion In re¬ 
fusing to submit Interrogatories and 
amended Interrogatories.—Dietz v. 
Chandler, Ohio APP., 66 N.E.2d 937. 

22. Kan.—Parr v. Young, 246 P. 181, 
121 Kan. 47, 


23. Conn.—^Keeler v. General Prod¬ 
ucts, 76 A.2d 486, 137 Conn, 247. 

64 C.J. p 1143 note 16. 

Questions submitted by adversary ua- 
auswered 

Where party does not adopt ques¬ 
tions submitted by adversary, he may 
not exercise this privilege after ver¬ 
dict against him has been received 
and questions are returned unanswer¬ 
ed, nor is he entitled as matter of 
right to Insist that questions submit¬ 
ted be answered, but matter rests in 
the discretion of trial court.—Davi¬ 
son, by Wilson v. Martin K. Eby 
Const. Co., 241 P,2d 689, 172 Kan. 411 
—Saunders v. Atchison, T. & S. F. 
Ry. Co., 119 P. 662, 86 Kan. 66. 

2d. N.T. —^Robbins v. Springfield, F. 
& M. Ins. Co., 29 N.Y.S. 613, 79 
Hun 117, affirmed 44 N.E. 159, 149 
N.Y. 477. 

26, Kan.—Smyser v. Fair, 86 P. 408, 
73 Kan. 773. 

26. Va.—Woodward v. Woodson, 6 
Miznf. 227. 20 Va. 227. 

27. Ind.—^American F. Ins. Co. v. 
Sisk, 36 N.E. 659, 9 Ind.App. 305. 

28. Tex.—Burton v. Williams, Civ. 
App., 196 S,W.2d 245, error refused ^ 
no reversible error—^Varn v. Moel¬ 
ler, C1V.APP., 216 S.W. 234. 

29. Tex.—^Varn v. Moeller, supra. 
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Refusal held not abuse of dlsoretlou 

Tex.—Burton v. Williams, Civ.App., 
195 S.W.2d 246, error refused no re- 

I veraible error. 

30. Ill—Racine Fuel Co. v. Rawlins, 
36 N.E.2d 710, 377 Ill. 375—Price 
v. Bailey, 265 Ill.App. 368. 

64 C.J p 1143 note 24. 

31. Ill.—Ogilby V. Schmauss, 52 N. 
E.2d 293, 321 Ill.App. 161. 

64 C.J. p 1143 note 26. 

Time for presenting request to court 
see supra § 537. 

32. Tex.—Laurel Oil Co. v. Stockton, 
Civ.App., 281 S.W. 1106. 

33. Tex.—Gelstmann v. Schkade, 

Civ.App.. 121 S.W.2d 494—South¬ 
ern Motor Lines v. Creamer, Civ. 
App. 113 S.W.2d 624, error dismiss¬ 
ed—Walker v. Jean Lafltte Hotel 
Corp., Civ App., 94 S.W.2d 604, er¬ 
ror dismissed. 

64 C.J. p 1143 note 27. 

34. Ind.—Sherfey v. Evansville A T. 
H. R. Co.. 23 N.E. 273. 121 Ind. 427. 

35. Ind.—Sherfey v. Evansville & T. 
H. R. Co„ supra. 

36. Iowa.—Miles v. Schrunk, 117 N, 
W. 971. 139 Iowa 663. 

64 C.J. p 1143 note 30. 

37. Ill.—Chicago City R. Co. v. Jor¬ 
dan, 74 N.E. 452, 215 Ill. 390. 

64 C.J. p 1143 note 81. 



§ 539 raiAL 89 C.J.S. 

already submitted, 38 and this is true even though f the interrogatory or special issue requested is in a 


38. U.S.—United Gaa Public Service 

Co. V. State of Texas, Tex., 68 S.Ct. 
483, 303 U.S. 123, 626, 82, L.Ed. 702 
—Cain V. Bowlby, C.C.A.N.M., 114 
F.2d 619, certiorari denied 61 S.Ct. 
319, 311 U.S. 710, 85 L.Ed. 462. 

Cal.—Hugrbes v. Quackenbush, 37 P. 

2d 99, 1 Cal.App.2d 349. 

Ill.—Clarke v. Storchak, 62 N.E.2d 
229, 384 Ill. 664, appeal dismissed 
64 S.Ct. 1270, 322 U.S. 713, 88 L.Ed. 
1666—Chandler v. Chicago Transit 
Authority, 86 N.E.2d 289, 337 Ill. 
App. 666—Goldberg v. Capitol 
Freight Lines, 41 N.E.2d 302, 314 
Ill.App. 347, affirmed 47 N E 2d 67, 
382 Ill. 283. 

Kan.—Long v. Shafer, 188 P.2d 646, 
164 Kan, 211—^Jelf v. Cottonwood 
Falls Gas Co., 160 P.2d 270, 160 
Kan. 112—Sams v. Commercial 
Standard Ins. Co., 139 P.2d S.’ig, 167 
Kan. 278—Alliston v. Shell Petrole¬ 
um Corp., 66 P 2d 396, 143 Kan. 327 
—^Damltz V. Christian, 21 P.2d 324, 
137 Kan. 662. 

N.C.—Miller v. McConnell, 36 S.E.2d 
722, 226 N.C. 28—Steele v. Coxe, 36 
S.E.2d 288, 226 N.C. 726—LaVecchia 
V. North Carolina Joint Stock Land 
Bank of Durham, 9 S.E.2d 489, 218 
N.C. 36—Saieed v. Abeyounis, 9 
S.E.2d 399, 217 N C. 644—Hill v. 
Toung, 6 S E 2d 830. 217 N C. 114— 
Union Central Life Ins. Co. v. Cor¬ 
don, 182 S.E. 496, 208 N.C. 723— 
Gasque v. City of Asheville, 178 S.E, 
848, 207 NC 821 

Ohio.—Baltimore & 0. R. Co. v. Mc- 
Teer, 9 N.E.2d 627, 66 Ohio App. 
217. 

Tex,—Goolsbee v, Texas & N. O. R. 
Co., 243 S.'W.2d 386, 160 Tex. 528— 
Solgaard v. Texas & N, O, R. Co , 
229 S.W,2d 777, 149 Tex. 181—Little 
Rock Furniture Mfg. Co. v. Dunn, 
222 S.W.2d 985, 148 Tex. 197—Tri¬ 
angle Cab Co. v. Taylor, 192 S.W. 
2d 143, 144 Tex. 668—City of Fort 
Worth V, Lee, 186 S.W.2d 964, 143 
Tex. 561, 159 A.L.R. 126—I.ockley v. 
Page, 180 S.W,2d 616, 142 Tex. 594 
—Blaugrund v. Gish, 179 S.W.2d 
266, 142 Tex, 379—Schuhmacher Co. 
V. Holcomb. 177 S.W.2d 951, 142 
Tex. 332—Texas & N. O. R. Co. v. 
Sturgeon, 177 S.W.2d 264, 142 Tex. 
222—Great American Indem. Co. v. 
Sams, 176 S,W.2d 312, 142 Tex. 121 
—Southern Underwriters v, School¬ 
craft, 168 S.W.2d 991, 138 Tex. 323 
—Northeast Texas Motor Lines v. 
Hodges. 168 S.W.2d 487, 138 Tex. 
280—Southern Underwriters v. 
Wheeler. 123 S.W 2d 340, 132 Tex. 
360—Texas & New Orleans R. Co. 
V. Neill, 100 S.W.2d 348, 128 Tex. 
B80, certiorari dismissed 68 S.Ct. 
118, 302 U.S. 645, 82 L.Ed. 501, re¬ 
hearing denied 68 S.Ct. 268, 302 U.S. 
778, 82 L.Ed. 602—Jordan v. Mor¬ 
ten Inv. Co.. 90 S.W.2d 241, 127 
Tex. 37— Fullinglra v. Dunaway, 


Clv.App., 267 S.W.2d 483— Jones v. 
Scott. Civ.App.. 266 S.W.2d 534, re¬ 
fused no reversible error—Gilmer 
v. Griffin, Clv.App., 266 SW.2d 262, 
error refused no reversible error— 
Siratt V. Worth Const. Co, Civ. 
App, 263 S.W.2d 842, error granted 
—Minchen v. First Nat. Bank of 
Alpine, Civ.App., 263 S.W.2d 601, 
error refused no reversible error— 
Texas General Indem. Co. v. Mc¬ 
Neill, Civ.App., 261 SW.2d 378— 
Rowan & Hope v. Valadez. Clv.App , 
268 ►S.W.2d 395, error refused no re- 
vensible error—Texas Housing Co. 
v. Harrell. Civ.App., 267 S.W.2d 484 
—Cree v Miller, Civ.App, 255 S.W. 
2d 666, refused no reversible error 
—S. II. Kress & Co. v. Selph, Civ. 
App., 260 S.W.2d 883. error refused 
no reversible error—Pickens v Har¬ 
rison, Civ.App.. 246 S.W.2d 316, af¬ 
firmed 262 S.W.2d 675. 161 Tex 562 
—Sunset Motor Lines v. Blasin- 
gamc, Civ.App., 245 S.W.2d 288, er¬ 
ror dismis.sed—Jefferson County 
Drainage Dlst. No 7 v. Hebert, 
Clv.App., 244 S.W 2d 635, error re¬ 
fused no reversible error—Liberty 
Mut. Ins. Co, V. Taylor, Civ.App., 
244 S.W.2d 350—McBride r. Ponder, 
Clv.App., 242 S.W.2d 253, refused 
no reversible error—Rice v. Schil¬ 
ler, Clv.App.. 241 S.W.2d 330. af¬ 
firmed in part Schiller v. Rice, 246 
S.W.2d 607, 161 Tex. 116—Beau¬ 
champ V. Beauchamp, Civ.App., 239 
S.W.2d 191, refused no reversible 
error—Thompson v. Hodges, Civ. 
App., 237 S W.2d 757, error refused 
no reversible error—Pressler v. 
Moody, Civ.App., 233 S.W.2d 165— 
Traders & General Ins. Co. v. Gibbs, 
Civ.App., 229 S.W.2d 410, refused no 
reversible error—Pullen v. Russ, 
C1V.APP., 226 S.W.2d 876. refused no 
reversible error—Dallas By. & Ter¬ 
minal Co. V. Strickland Transp. Co., 
Civ.App., 225 S.W.2d 901—Soap 
Corp. of America v. Balls, Civ.App., 
223 S.W.2d 957, refused no reversi¬ 
ble error—Texas Associates v, Joe 
Bland Const. Co., Civ.App., 222 S.W. 
2d 413, refused no reversible error 
—Employer’s Cas. Co. v. Smith, Civ. 
App., 221 S W 2d 322, error refused 
no reversible error—Lumbermen’s 
Mut. Cas. Co. v. Zinn, Civ.App., 220 
S.W.2d 906, error refused—Amer¬ 
ican Emp. Ins. Co. v. Climer, Civ. 
App., 220 S.W,2d 697—Browning v. 
Nesting, Civ.App., 219 S.W.2d 712, 
refused no reversible error—South¬ 
western Greyhound Lines v. Dick¬ 
son, Civ.App., 219 S.W.2d 692— 
Meadolake Foods v. Estes, Civ.App., 
218 S.W,2d 862, error refused 219 
S.W 2d 441, 148 Tex. 13—Superior 
Ins, Co. V. Owens, Civ App., 218 
S.W.2d 617, error refused no revers¬ 
ible error—Stroble v. Tearl, Civ, 
App., 217 S.W.2d 448, reversed on 
other grounds 221 S,W.2d 566, 148 
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Tex. 146—^Humble Oil & Refining 
Co. V. Martin, Civ.App., 216 S W.2d 
261, affirmed in part, reversed in 
part, on other grounds 222 S.W.2d 
995, 148 Tex. 176—Pacific Indem. 
Co. v Arllne, Clv.App., 213 S.W.2d 
691, error granted—Piedmont Fire 
Ins. Co. V, Dunlap, Civ.App., 212 S. 
W 2d 996, refused no reversible er¬ 
ror—Dallas Ry, & Terminal Co. v. 
Orr, Civ.App., 210 S.W.2d 863, af¬ 
firmed 215 S.W.2d 862, 147 Tex. 383 
—Hickman v. Cooper, Civ.App., 210 
S.W.2d 858, refused no reversible 
error—Texas Emp. Ins. Ass’n v. 
Harkey, Clv.App., 208 S.W.2d 916, 
affirmed 208 S.W 2d 919, 146 Tex. 
504—Dallas Ry, & Terminal Co. v. 
Guthrie. Civ.App., 206 S.W.2d 638, 
rever.sed on other grounds 210 S.W. 
2d 650, 146 Tex. 685—Globe Aircraft 
Corp. v, Thomp.son, Civ.App., 203 S. 
W.2d 865—Dallas Ry. & Terminal 
Co V. Bishop. Civ.App., 203 S.W.2d 
651, refused no reversible error— 
Associated Emp. Lloyds v. Aiken, 
Clv.App , 201 S W.2d 866, refused no 
reversible error—Gulf Casualty Co. 
V. Tucker, Civ.App., 201 S.W,2d 81 
•—Airline Motor Coaches v. Owens, 
Civ.App,, 199 S W.2d 802, refused no 
reversible error—Barron v. James, 
Civ App., 198 SW2d 245, reversed 
on other ground.^ 198 S.W.2d 266, 
146 Tex 283—Consolidated Under¬ 
writers V Foxworth, Civ.App., 196 
SW.2d 87, error granted—Safety 
Cas. Co V Teets, Civ App., 195 S. 
W 2d 769, error refused no reversi¬ 
ble error—National Life & Aec. Ins. 
Co. V. Hanna, Civ.App,, 195 S.W.2d 
733, error refused no reversible er¬ 
ror—Greenspun v, Greenspun, Civ. 
App., 194 S.W.2d 134, affirmed 198 
S.W.2d 82. 146 Tex. 374—^Associated 
Emp. Lloyd.'j v. Groce, Civ.App., 194 
S W 2d 103, error refused no revers¬ 
ible error—Kansas City Southern 
Ry Co. V. Chandler, Civ.App., 192 
S.W 2d 304, refused no reversible 
error—Triangle Cab Co. v. Taylor, 
Civ.App., 190 S.W.2d 755, affirmed 
192 S.W.2d 143, 144 Tex. 668—Folse 

V. Monroe. Civ.App., 190 S.W.2d 604. 
refused for want of merit—Safety 
Cas. Co. V. OTry, Civ.App, 187 S. 

W. 2d 578, refused for want of mer¬ 
it—Dallas Ry. & Terminal Co. v. 
Graham, Civ.App., 185 S.W.2d 180—• 
City of Fort Worth v. Lee, Civ.App , 
182 S.W 2d 831, affirmed 186 S.W.2d 
964, 143 Tex. 651—Bohn Bros. v. 
Turner, Clv.App., 182 S.W.2d 419, 
error refused—Rainwater v. Mc- 
Grew, Civ.App., 181 S.W.2d 103, er¬ 
ror refused—^Karger v. Rio Grande 
Valley Citrus Exchange, Clv.App., 
179 S.W.2d 816, error refused— 
Superior Lloyds of America v. Fox- 
worth, Civ.App., 178 S.W.2d 724, 
error refused—Hamill & Smith v. 
Parr, Clv.App.. 173 S.W.2d 726— 
Robinson v. Gunter Hotel Corp., 
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Clv.App., 173 S.W.2d 318. error re¬ 
fused—Thomas v. Billingsley, Civ. 
App., 173 S.W.2d 199, error refused 
—Lackey v. Moffett, Clv.App., 172 
S.W.2d 716—Associated Indemnity 
Corp. V. Billberg, Civ.App., 172 S. 
W.2d 157—Strong v. Aetna Cas. & 
Sur. Co., Clv.App., 170 S.W.2d 786 
—Dressen v. Citizens State Bank, 
Civ.App., 165 S.W.2d 120, error re¬ 
fused—Eaton V. Husted, Civ.App., 
162 S.W.2d 439, affirmed 172 S.W.2d 
492, 141 Tex. 349~-Henwood v. 

Richardson. Clv.App., 163 S.W,2d 
256, error refused—Traders & Gen¬ 
eral Ins. Co. v. Hill, Civ.App., 161 
S.W.2d 1101—Texas State Highway 
Department v. Butler, Civ.App., 158 
S.W.2d 878, error refused—City of 
Austin V. Howard, Civ.App , 158 S. 
W.2d 556, error refu.sod—Germann 
V. Kaufman's, Inc, Civ.App , 15B 
S.W.2d 9(59, error refused—Peters 
Bros. V. Charle.s F. Williams Co, 
Civ.App, 154 S.W.2d 667—Interna¬ 
tional Brotherhood of Boilermakers, 
Iron Shipbuilders & Helpers of 
America v. Iluval, Civ App., 154 S 
W 2d 233, afllrmed in part and re¬ 
versed In part on other grounds 166 
SW2d 107. 140 Tex. 21—Herndon 

V. Halliburton Oil Well Cementing 
Co, Civ App., 154 S.W 2d 163, error 
refused—Bo.stal Mut. Indern. Co v. 
James, Civ.App., 154 S.W 2d 148, 
error refused—Clayton v. Reamer, 
Civ.App , 153 S.W.2d 1020, error re¬ 
fused—Willard v. Whitaker, ^’Iv. 
App., 153 S.W. 2d 878, error refused 
—Zepeda V. Moore, Civ App , 153 
S.W.2d 212, error dismissed—Kinch- 
eloe v. Kincheloe, Civ.App , 152 S. 

W. 2d 851, error refu.sed—Traders 
& General Ins Co. v. Beidier, Civ. 
App, 152 S.W 2d 625, error refused 
—^Skelly Oil Co. v Johnston, Civ, 
App., 151 S.W.2d 863. error refused 
—Ross V. Cook, Civ App , 151 S.W. 
2d 854, error refu.sod—Lawson v. 
First Nat. Bank of Rotan, Civ.App., 
150 S.W.2d 279, error dismissed, 
judgment correct—Texa.s Indern 
Ins. Co. v. Springfield, Civ.App., 149 
S.W.2d 270, error dismissed, judg¬ 
ment correct—Maryland Cas. Co. v. 
Abbott, Civ.App.. 148 S W.2d 465, er¬ 
ror dismissed, Judgment correct— 
Gulf, G. & S. F. Ry. Co. V. Picard, 
Civ.App., 147 S.W.2d 303, error dis¬ 
missed, Judgment correct—Mary¬ 
land Casualty Co. v. Landry, Civ. 
App., 147 S.W.2d 290. error dis¬ 
missed, Judgment correct—Peden 
Iron & Steel Co. v. Claflin, Civ.App., 
146 S.W.2d 1062, error dismissed, 
Judgment correct—Southern Under¬ 
writers v. Grimes, Civ.App., 146 S. 
W.2d 1058, error dismissed. Judg¬ 
ment correct—State Nat. Bank of 
Houston V. Woodfln, Civ.App., 146 
S.W.2d 284, error refused—Federal 
Underwriters Exchange v. Price, 
Clv.App., 145 S W.2d 951, error dis¬ 
missed, judgment correct—Brown 
V. Kirksey, Civ.App., 145 S,W.2d 217 


—Dallas Railway & Terminal Co. v. 
Latham, Civ.App., 143 S.W.2d 824, 
error dismissed, Judgment correct 
—Texas Indemnity Ins. Co. v, God- 
sey, Civ.App., 143 S.W.2d 639, error 
refused—Texas Indern. Ins. Co. v. 
Smith, Civ.App., 143 S.W.2d 448— 
Southern Underwriters v. Weldon, 
Civ.App., 142 S.W.24 574—Dulaney 
Inv. Co. V. Wood. Civ.App., 142 S.W. 
2d 379, error dismissed, judgment 
correct—^North East Texas Motor 
Lines V. Hodges, Civ App., 141 S. 
W.2d 386, affirmed 168 SW.2d 487, 
138 Tex. 280—Panhandle & S. F. Ry. 
Co. V. Montgomery, Clv.App., 140 S. 
W.2d 241—Consolidated Underwrit¬ 
ers V. Adams, Clv.App., 140 S.W.2d 
221, error dismissed. Judgment cor- 
reet—Maryland Ca.sualty Co, v. 
Jackson, Civ.App., 139 S.W.2d 631. 
error dismissed, judgment correct 
■—Gillette Motor Transport v. Lu¬ 
cas, Civ.App, 138 S.W.2d 887, error 
dismissed, judgment correct—Hem- 
.sell v. Summers, Civ.App,, 138 S.W. 
2d 866—Industrial Indemnity Ex¬ 
change V. Ratcliff, Civ.App., 138 S. 
W.2d 613, error di.smissed. Judg¬ 
ment correct—Southern Underwrit¬ 
ers v. Cooper, Civ.App., 138 S.W. 
2d 663, error dismissed, judgment 
correct—Hopkins v. Robertson, Civ. 
App, 138 S.W 2d 310, error refused 
—A. B, C. Storage & Moving Co. v. 
Herron. Civ App., 138 S W.2d 211, 
error dlsmbssed, judgment correct 
—.'Etna Life Ins Co, v Allen, Civ. 
App, 137 S.W 2d 78—(Joldstein 

Hat Mfg. Co v. Cowen, Civ.App., 136 
SW2d 867—Consolidaied Under¬ 
writers V. Christal, Civ.App, 135 
SW.2d 127, error refused—Texas 
Employers Ins. As.s'n v Eber.?, Civ. 
App. 134 SW.2d 797, error dis¬ 
missed, Judgment correct—Eliot v. 
Maney & Alley, Clv.App., 134 S.W. 
2d 754—Wright Titus, Inc., v. Swaf¬ 
ford, Clv.App., 133 S.W.2d 287— 
W. O. W. Life Ins. Soc. v. Dickson, 
Civ.App , 133 S.W.2d 243, error dis¬ 
missed, Judgment correct-—^lildwards 
v. Gifford, Civ.App , 132 S.W.2d 155. 
affirmed 155 S.W 2d 786. 137 Tex. 
659—Maryland Casualty Co. v. Ab¬ 
bott, Civ.App. 131 S.W.2d 171, er¬ 
ror dismissed, judgment correct— 
Matthews v, McLen, Civ.App., 131 
S.W.2d 24—Sullivan v. Trammell, 
Civ.App,, 130 S.W.2d 310, error dis¬ 
missed, judgment correct—Travel¬ 
ers Ins. Co. V. Noble, Civ.App.. 129 
S W.2d 778, error dismissed, judg¬ 
ment correct—Jackson v. Edmond¬ 
son. Civ.App., 129 S.W 2d 369, re¬ 
versed on other grounds 151 S.W. 
2d 794, 136 Tox. 406—Reeves v. Tit¬ 
tle, Civ.App.. 129 S.W.2d 364, error 
refused—Hickman v. Sullivan, Civ. 
App, 128 S.W.2d 467, error dismiss¬ 
ed, judgment correct—Rivera v 
Westbrooks, Civ.App., 126 SW.2d 
46, error refused—Burlington-Rock 
Island R. Co. v. Davis, Clv.App . 123 
S.W.2d 1002, error dismissed, judg- 
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ment correct—Giles v. Flanagan, 
Clv.Api>., 123 S.W.2d 477, error dis¬ 
missed, judgment correct—All corn 

V. Fort Worth & R. G. Ry. Co., Civ. 
App., 122 S.W.2d 341, error refused 
—Phoenix Refining Co. v. Kilgore 
Nat. Bank. Civ.App., 121 S.W.2d 
636, affirmed 143 S.W.2d 925, 186 
Tex. 439—Geistmann v. Schkade, 
Civ.App., 121 S.W.2d 494—Baker v. 
Corse. Clv.App., 120 S.W.2d 817, er¬ 
ror dismissed—Cisco & N. E. Ry. 
Co. V. McCharen, Civ.App., 118 S. 

W. 2d 844—Wells v. Ford, Civ.App., 
118 S.W.2d 420, error dismissed— 
Gray v. Adolph, Civ.App., 117 S.W. 
2d 122, error refused—Hom-Ond 
Food Stores v. Voigt, Civ.App., 115 
S.VV.2d 981, error dismissed—Guar¬ 
anty Bank & Trust Co v. Hamach- 
er, Clv.App., 112 S.W.2d 343—City 
of Winters V. Bethune, Clv.App., 
Ill S.W.2d 797. error dismissed— 
Forrest v. Faust, (hv.App., 110 S,W. 
2d 147—National Indemnity Under¬ 
writers of America v. Cherry, Civ. 
App., 110 S.W.2d 116—Phcenlx Re¬ 
fining Co. V. Muller, Civ \pp„ 109 S. 
W 2d 766, error dismissed—Texas 
Co<‘a-Cola Bottling Co. v. Wlmbor- 
ley, Clv.App., 108 S.W.2d 860, error 
dismissed—Alamo Downs, Inc., v. 
BrlgR,s, Clv.App., 106 S.W.2d 733, er¬ 
ror dismissed—Lozano Newspapers 
V. Alvarez, Civ App,, 104 S,W.2d 673, 
error dismis.sed—^Dayle L. Smith 
Oil Co. V. Griffin, Civ.App., 104 S. 
W 2d 167, error dismissed—Cox v. 
City of Fort Worth, Civ.App., 102 
S.W.2d 604, error dismissed—Hale 
V. Herring, Civ.App., 102 S.W.2d 468 
—Safeway Stores of Texas v. Ruth¬ 
erford. Clv.App., 101 S.W.2d 1055, 
affirmed 111 S.W.2d 688, 130 Tex. 
465—South Texas Coaches v. East- 
land, Civ.App., 101 S.W 2d 878, error 
dismissed—Holden v. Gibbons, Civ, 
App., 101 S.W.2d 837, error dismiss¬ 
ed—Tennessee Dairies v. Seiben- 
hausen, Clv.App., 99 S.W.2d 323, er¬ 
ror dismissed—International-Great 
Northern R. R. v, Lowry, Clv.App., 
98 S.W.2d 383, reversed on other 
grounds International-Great North¬ 
ern R. Co. V. Lowry, 121 S.W.2d 585, 
132 Tex. 272—Consolidated Under¬ 
writers V. Strahand, Civ.App., 96 
S.W.2d 114, error dismissed—Trad¬ 
ers & General Ins. Co. v. Wright, 
Civ.App, 96 S.W.2d 753, afllrmed 
Wright V. Traders & General Ins. 
Co., 123 S.W.2d 314, 132 Tex. 172— 
Traders & General Ins. Co. v. Hern¬ 
don, Clv.App., 95 S.W.2d 640, error 
dismissed—Traders & General Ins, 
Co. V. Watkins, Civ.App., 94 S.W. 
2d 843, reversed without opinion—• 
Selnsheimer v. Burkhart, ClifcApp., 
93 S.W.2d 1231, modified on other 
grounds 122 S,W.2d 1063, 132 Tex. 
336—Continental Ins. Co. of New 
York V. Guerson, Civ.App., 93 S.W. 
2d 591, error dismissed—^Wllllamff 
V. Creighton, Clv.App., 93 S.W.2d 
195—Traders & General Ins, Coi/V. 
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different form or verbiage,89 since, in order to [ avoid confusion. 


Patton. Clv.App., 92 S.W.2d 1088— 
Hill V. Lester, Clv.App., 91 S.W.2d 
1162, error dismissed—Maryland 
Cas. Co. V. Hill. Clv.App., 91 S.W. 
2d 391, error dismissed—J. S. Cur¬ 
tiss & Co. V. White, Clv.App., 90 S. 
W.2d 1096, error dismissed by 
agreement—International - Great 
Northern R. Co. v. Hawthorne, Civ. 
App., 90 S.W.2d 896, affirmed 116 
S.W.2d 1056, 131 Tex. 622, certiorari 
denied 69 S.Ct 487, 306 U.S. 639, 83 
L.Ed. 1040—Southwestern Bell Tel. 
Co. V. Ferris, Clv.App., 89 S.W. 2d 
229, error dismissed—Traders & 
General Ins. Co. v. Ross, Clv.App., 
88 S.W.2d 643, reversed on other 
grounds 117 S.W.2d 423, 131 Tex. 
562—Yellow Cab Co. v. Treadwell, 
Clv.App., 87 S.W.2d 276, error dls- ’ 
missed—Atlas Life Ins. Co. v, 
Standfler, Clv.App., 86 S.W.2d 862, 
error dismissed—^Home Furniture 
Co. V. Hawkins, Clv.App , 84 S.W.2d 
830, error dismissed—^Williams v. 
Rodocker, Clv.App., 84 S.W.2d 666 
—Smith v. Triplett, Clv.App., 83 S. 
W.2d 1104—Kansas City Life Ins. 
Co. V. Fisher, Clv.App., 83 S.W.2d 
1063, error dismissed—Tilley v. 
Kangerga, Clv.App., 83 S.W.2d 787, 
error refused—Utz v. Bandera, Civ. 
App., 81 S.W. 2d 243—Southland | 
Greyhound Lines v. King, Clv.App., 
81 S.W.2d 121, error dismissed—j 
First Nat. Bank v, Crocker, Civ. 
App., 80 S.W.2d 442—Oriental Oil 
Co. V. Brown, Clv.App., 80 S.W.2d 
378, reversed on other grounds 106 
S.W.2d 136, 130 Tex. 240—Wells v. 
Henderson, Clv.App., 78 S.W.2d 683, ^ 
error refused—Southland Grey¬ 
hound Lines v. King, Clv.App,, 77 1 
S.W.2d 281, error dismissed—^West¬ 
ern Casualty Co. v, Ratliff, Clv.App., 
76 S.W.2d 185~Poia v. Langford, 
Clv.App., 76 S,W.2d 971, error re¬ 
fused — Levy V. Rogers, Clv.App., 
76 S.W.2d 304, error dismissed— 
Texas Employers’ Ins. Ass’n v, Bur¬ 
nett, Clv.App., 72 S,W.2d 962, error 
dismissed—Hess v, Millsap, Civ. 
App., 72 S.W.2d 923—Illinois Bank¬ 
ers’ Life Assur. Co. v. Byrd, Civ. 
App., 69 S.W. 2d 617—Texas Em¬ 
ployers’ Ins. Ass’n v. White, Civ. 
App., 68 S.W.2d 611, error dismiss¬ 
ed—Corbett-Arthur Inv. Co. v. 
Blair, Clv.App., 68 S.W.2d 271, error 
dismissed—Halsey v. Humble Oil 
& Rehning Co., Clv.App, 66 S.W.2d 
1082, error dismissed—Texas Em¬ 
ployers’ Ins. Ass’n v. Arnold, Civ. 
App., 62 S.W.2d 609, reversed on 
other grounds 92 S.W.2d 1019, 127 
Tex. 246—Chicago, R. I. & G. Ry. 
Co. V. Vinson, Clv.App., 61 S.W,2d 
632, error dismissed—Texas & P. R. 
Co. V. Price, Clv.App., 61 S,W.2d 
195, reversed without opinion—City 
Ice Delivery Co. v. Suggs, Clv.App., 
60 S.W.2d 638, error refused—Tex¬ 
as & P. Ry. Co. V. Poster, Clv.App., 


68 S.W.2d 657, error dismissed—In¬ 
demnity Ins. Co. of North America 
V. Sparra, Clv.App., 67 S.W.2d 892 
—Baldridge v. Klein, 66 S.W.2d 897, 
reversed without opinion—Texas 
Co. v. Betterton, Clv.App., 66 S.W. 
2d 663, reversed on other grounds 88 
S.W.2d 1039, 126 Tex. 369--Texa8 & 
P. Ry. Co. V. Phillips. Clv.App., 66 
S.W.2d 210, error dismissed—Smith 
V. Kendrick. Clv.App., 66 S.W.3d 
598, error dismissed—Farmers’ Nat. 
Bank v. Dublin Nat. Bank, Civ. 
App., 66 S.W.2d 667, reversed on 
other grounds Oats v. Dublin Nat. 
Bank, 90 S.W.2d 824, 127 Tex. 2— 
Fort Worth & R. G. R. Co. v. Ross, 
Civ.App.. 64 S.W.2d 661. 

Wls.—Roeske v. Schmitt, 64 N.W.2d 
394, 266 Wls. 667—Brophy v. Mil¬ 
waukee Elec. Ry. & Transport Co., 
30 N.W.2d 76. 261 Wls. 668—Koepke 
V. Miller, 6 N.W.2d 670, 241 Wls. 
601—Thurs Box Co. v. Marathon 
County, 289 N.W. 691, 233 Wls. 387 
—Manitowoc Trust Co. v. Bourll, 
266 N.W. 672. 220 Wls. 627—Hoff¬ 
man V. Regllng, 268 N.W. 347, 117 
Wls. 66. 

64 C.J. p 1144 note 82—71 C.J. p 1348 
notes 64, 65. 

SvidsntlarY facts 

Questions calling merely for evi¬ 
dentiary facts supporting the princi¬ 
pal issues submitted were properly 
refused.—El Paso Electric Co. v. 
Deeper, Tex.Clv.App., 42 S.W.2d 863— 
Gaertner v. Stolle, Tex.Clv.App., 238 
S.W. 262. 

Conditional submission 

Where court has already submitted 
an Issue, even though it Is submit¬ 
ted conditionally on the way a pre¬ 
ceding Issue is to be answered, and 
It Is submitted at request of a party 
or without his objection, he cannot re¬ 
quire court to submit identical Issue 
again, although such Issue does not 
contain the condition.—Uptmor v. 
Janes, Tex.Clv.App., 210 S.W.2d 235, 
refused no reversible error. 

Emergency 

The issue of emergency is covered 
by Issues submitted concerning pri¬ 
mary negligence and discovered peril. 
—Reddick v. Longacre, Tex.Civ.App., 
228 S.W.2d 264, refused no reversi¬ 
ble error—Younger Bros, v. Ross, 
Tex.Clv.App., 161 S.W.2d 621, error 
dismissed. 

VnaToldabl* accident 

Tex,—^Wheeler v. Glazer, 163 S.W.2d 
449, 137 Tex. 341, 140 A.L.R. 1301. 

64 C.J. p 1144 note 32 [b]. 

Sole eanae and proximate oaoae 
(1) In action for injuries to passen¬ 
ger In bus which overturned, where 
defendant was not entitled to have 
both the issue of sole cause as sub¬ 
mitted to jury, and issue of sole prox¬ 
imate cause as requested by it, de¬ 
fendant not having objected to giving 
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an issue or question should be sub- 

the former could not complain, of re¬ 
fusal to give latter.—^Airline Motor 
Coaches v. Owens, Tex.Civ.App., 199 
S.W.2d 802, refused no reversible er¬ 
ror. 

(2) "Proximate cause" la broader 
and more comprehensive than "sole 
cause,’’ and more proof and a greater 
I burden of evidence la required to 
prove that an act of negligence was 
I the "sole cause" than to show that 
it was a "proximate cause.” and It is 
not error to refuse to submit question 
of sole proximate cause as to such 
matters where the same question is 
submitted as the proximate cause of 
the Injury.—Hemsell v. Summers, 
Tex.Civ.App.. 138 S.W.2d 866. 

New and independent catua 

(1) Where unavoidable accident is 
submitted there is no need to submit 
new and independent cause, unless 
the particular facts which constitute 
each are different and are separately 
pleaded.—Texas, N. M. & Okl. Coach¬ 
es V. Williams, Tex.Civ,App„ 191 S. 
W.2d 66, refused for want of merit— 
Dallas Railway & Terminal Co. v. Lit¬ 
tle, Tex.Clv.App., 109 S.W.2(1 289, er¬ 
ror dismissed. 

(2) In suit arising out of automo¬ 
bile collision In a fog, there was no 
error In refusal to submit issue in¬ 
quiring whether fog was not a new 
and Independent cause of accident, 
where that issue was covered by sub¬ 
mission of Issue of unavoidable acci¬ 
dent and Issue inquiring whether fog 
was sole proximate cause of collision. 
—Younger Bros. v. Ross, Tex.Civ. 
App., 161 S.W.2d 621, error dismissed. 

39. Tex.—Guzman v. Maryland Cos. 
Co., 107 S.W.2a 356. 130 Tex. 62— 
Liberty Mut. Ins. Co. v. Taylor, Civ. 
App., 244 S.W.2d 360—Buss v. Shep¬ 
herd, Clv.App., 240 S.W.2d 382, re¬ 
fused no reversible error—Texas 
Emp. Ins. Ass’n v. Foreman, Civ. 
App., 236 S.W. 2d 824—^Employer’s 
Cas. Co. V. Smith, Clv.App., 221 S. 
W.2d 322, error refused no reversi¬ 
ble error—Gillette Motor Transp, 
Co. V. Whitfield, Clv.App., 197 S.W. 
2d 167, affirmed 200 S.W.2d 624, 146 
Tex. 671—^Associated EJmp. Lloyds 
V. Groce, Clv.App., 194 S.W. 2d 103, 
error refused no reversible error— 
Union Bus Lines v. Moulder, Civ. 
App,, 180 S.W.2d 609—Industrial 
Indem. Exchange v. Southard, Civ. 
App., 147 S.W.2d 939, reversed on 
other grounds 160 S.W.2d 906, 138 
Tex. 631-—Traders & General Ins, 
Co. V. Scogln, Civ.App., 146 S.W.2d 
1014, error dismissed, judgment cor¬ 
rect—State Nat. Bank of Houston 
V. Woodfln, Civ.App., 146 S.W.2d 
284, error refused—Texaa Indem. 
Ins. Co. v. Smith. Civ.App., 143 S.W. 
2d 448—Southern Underwriters v. 
Weldon, Civ.App,, 142 S.W.2d 674— 
Jefferson Standard Life Ins. Co. v. 
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mitted but once.‘*® 

Thus, it is ordinarily proper to refuse issues 
which are merely the negative or opposite of is¬ 
sues already submitted and while each party is 
entitled to have his theory of the case, and the facts 
constituting the cause of action, on the one hand, 
and matter pleaded in defense, on the other, af¬ 
firmatively submitted, as discussed supra § 530, a 
party is not entitled to a complete duplication in the 
submission of special issues which present solely 
a positive and negative phase of the same ques¬ 


tion>2 On the other hand, in cases involving con¬ 
verse issues, both should be submitted even though 
partial duplication may result,^^ and the fact that 
the affirmative submission of plaintiff’s case, or 
findings on other issues submitted, by necessary 
implication negative a defensive issue does not af¬ 
fect defendant's right to have the issue affirmatively 
submitted.^^ Furthermore, where an issue is given 
the court is not required to give another which 
presents merely another phase or different shade 
of that issue,^^ although whether it presents only 


Curfman, CIv.App., 127 S.W.2d 667, 
error dismissed—City of Waco v. 
Thompson, Civ.App., 127 S.W.2d 223, 
error dismissed, judg-ment correct 
—Allcorn v. Fort Worth & R. G. 
Ry. Co., Civ.App., 122 SW.2d 341, 
error refused—^Willis v. Smith, Civ. 
App., 120 S.W.2d 899, error dismiss¬ 
ed—^Arkansas Louisiana Gas Co. v. 
Max, Civ.App., 118 S.W.2d 383, error 
dismissed—Texas Coca-Cola Bot¬ 
tling Co. V. Wimberley, Civ.App., 
108 S.W.2d 860, error dismissed— 
Weinert v. Cooper, Civ.App., 107 S. 
W.2d 693, error dismissed—Safe¬ 
way Stores of Texas v. Rutherford, 
Civ.App., 101 S.W.2d 1056, affirmed 
111 S.W.2d 688, 130 Tex. 466--Wil. 
liams V. Rodocker, Civ.App., 84 S. 
W.2d 566—Ford Motor Co. v. Whitt, 
Civ.App., 81 S.W.2d 1032, error re¬ 
fused—Maryland Casualty Co. V. 
Guzman, Civ.App., 79 S.W.2d 330, 
reversed on other grounds Guzman 

V. Maryland Casualty Co., 107 S.W. 
2d 366, 130 Tex. 62—Northern Tex¬ 
as Traction Co. v, Bruce, Civ.App., 
77 S.W.2d 889, error dismissed— 
Texas Employers' Ins. Ass'n v. 
Horn, Civ.App., 75 S.W.2d 301, 

64 C.J. p 1145 note 33. 

40. Tex.—Northeast Texas Motor 
Lines v. Hodges, 158 S.W.2d 487, 
138 Tex. 280—Belzung v. Owl Taxi, 
Civ.App., 70 S.W 2d 288, error dis¬ 
missed—Galveston, H. & S. A. Ry. 
Co. V. Rodriguez, Civ.App., 281 S. 

W. 269, 

AbsMioe of ohjeetiou 

(1) The court is not required to 
submit an Issue more than once and 
hence where no objection was raised 
to the manner in which the court 
proposed to submit the issues, refus¬ 
al to again submit them as request¬ 
ed was not error.—Edmondson v. 
Carroll, Tex.Clv.App., 134 S,W.2d 378, 
error dismissed, judgment correct. 

(2) Refusal to give requested Is¬ 
sues, which were but different forms 
of Issues submitted without objec¬ 
tion, was not error.—^Blue Bonnet 
Life Ins. Co. v. Connaway, Tex.Civ. 
App„ 183 S.W.2d 1015. 

(3) Where trial court gave alleged¬ 
ly erroneous special issue, but no ob¬ 
jection was made thereto. It was not 
error for court to refuse to give in 


addition to that special issue a re¬ 
quested special issue on the same 
subject, even though correct—City 
of Denton v. Hunt, Tex.Clv.App., 236 
S.W. 2d 212. error refused no reversi¬ 
ble error—Shultz v. Dallas Power & 
Light Co., Tex.Clv.App., 147 S.W.2d 
914, error dismissed, judgment correct 
—St. Louis Southwestern Ry. Co. of 
Texas v. Hill Bros., Tex.Civ.App., 80 
S.W.2d 432. 

(4) In compensation proceeding 
where trial court submitted issue of 
lump sura settlement under both is¬ 
sues of hardship and injustice, trial 
court did not err in refusing to sub¬ 
mit defendant’s requested issue on 
the same point containing the statu¬ 
tory word “manifest" omitted from 
the special Issues given In view of 
fact that the omission was not called 
to attention of trial court.—Texas 
State Highway Department v. Reeves, 
Tex.Clv.App., 161 S.W.2d 357, error re¬ 
fused. 

DnplicatioA or mnltipUoatloa of is- 

sues 

(1) Two submissions of the same 
issue to Jury are never required.— 
Pickens v. Harrison, 262 S.W,2d 676, 
161 Tex. 662—Little Rock Furniture 
Mfg. Co. V. Dunn, 222 S.W.2d 985, 
148 Tex. 197—Pacific Emp. Ins. Co. v. 
Brasher, Tex.Civ.App., 234 S.W.2d 698, 
error refused no reversible error— 
Morton V, Jasper, Tex.CiV.App., 167 
S,W.2d 641, error refused. 

(2) A party Is not entitled to sub¬ 
mission of two or more Issues relat¬ 
ing to same ground of recovery or 
matter of defense.—^Liberty Mut. Ins. 
Co. V. Taylor. Tex.Clv.App., 244 S.W. 
2d 350—Employer’s Cas. Co. v. Smith, 
Tex.Clv.App.. 221 S.W.2d 322, error 
refused no reversible error—^Zepeda 
V. Moore, Tex.Clv.App., 163 S.W.2d 
212, error dismissed—State Nat. Bank 
of Houston v. Woodfln, Tex.Clv.App., 
146 S.W.2d 284, error refused—Texas 
Indem. Ins. Co, v. Smith, Tex.Civ. 
App., 143 S.W.2d 448—Consolidated 
Underwriters v. Chrlstal, Tex.Civ. 
APP-, 136 S.W.2d 127, error refused— 
Forrest v. Faust, Tex.Civ.App., 110 
S.W.2d 147, error dismissed. 

41. lowa.^—Geagley v. City of Bed- 
I ford, 16 N.W.2d 252, 286 Iowa 665. 
Tex.—Ross V. Texas Emp. Ins. Ass'n, 
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267 S.W. 2d 641—Pacific Emp. Ins. 
Co. V. Brasher, Civ.App., 234 S.W.2d 
698, error refused no reversible er¬ 
ror—^Newlin v. Smith, Civ.App., 142 
S.W.2d 610, reversed on other 
grounds 160 S.W.2d 233. 186 Tex. 
260—Wilson V. Barbour, Civ.App., 
136 S.W.2d 169, error dismissed— 
Hicks V. Brown, Civ.App., 128 S.W. 
2d 884, modified on other grounds 
161 S.W.2d 790, 136 Tex. 399. 

64 C.J. p 1145 note 35. 

48. Tex. — Workmen’s Loan & Fi¬ 
nance Co, V. Dunn, Civ.App., 134 S. 
W.2d 370—Gulf States Security 
Life Ins. Co. v. Edwards, Civ.App., 
109 S.W.2d 1126, error dismissed— 
Texas Employers’ Ins. Ass'n v. 
Moyers, Civ.App., 69 S.W.2d 777, 
error dismissed. 

43. Tex.—Workmen's Loan & Fi¬ 
nance Co. v. Dunn, Civ.App., 134 S. 
W.2d 370. 

44. Tex.—Traders & General Ins, Co. 
v. Lincecum, Civ.App., 126 S.W.2d 
692—Texas & N. O. R. Co. v. Daft, 
Civ.App., 120 S.w.2d 481—Cooper 
Co. V. Warwick, Civ.App., 120 S.W. 
2d 128—Weinert v. Cooper, Civ. 
App., 107 S,W.2d 693, error dis¬ 
missed—Traders & General Ins. Co. 
V. Shanks, Civ.App., 83 S.W.2d 781, 
error refused. 

aeasral denial 

Where trial court submitted spe¬ 
cial Issues on all points of contribu¬ 
tory negligence affirmatively plead¬ 
ed by store owner, store owner was 
not entitled to submission of special 
issue inquiring If customer's manner 
in attempting to descend stairs was 
the sole proximate cause of fall, be¬ 
cause of general denial, since a gen¬ 
eral denial does not put in issue ad¬ 
ditional issues of contributory negli¬ 
gence not affirmatively pleaded.—^Mc- 
Crory's Stores Corp. v. Murphy, Tex. 
Civ.App., 164 S.W.2d 736, error re¬ 
fused. 

45. Tex,—Smith and Conklin Bros. v. 
Griffith, 268 S.W.2d 124—City of 
Fort Worth v. Lee, 186 S.W.2d 964, 
143 Tex. 661, 169 A.L.R. 126—Jones 
v. Scott, Civ,App., 266 S.W,2d 634, 
refused no reversible error—Gulf, 
C. & S. F. Ry. Co. V. Jones, Civ. 
App., 221 S.W, 2d 1010, error re- 
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another phase or different shade of the issue given 
must be determined under the peculiar facts of each 
case.^6 In order to justify a refusal, an inter¬ 
rogatory or issue requested must have been covered 
fully by another or others given,^^ and a special 
issue should be submitted where answers to other 
issues submitted would not necessarily answer it.^^ 
It has been held to be improper to refuse to submit 
an issue requiring a more specific answer than any 
submitted will call for,^^ except that where a gen¬ 
eral question on a particular issue has been sub¬ 
mitted at the request of a party, a further request by 
him for a more specific question on the same issue 
may properly be refused.^^ 

§ 540. - Questions Included in, or Equiv¬ 

alent to, General Verdict 

Questions included in, or equivalent to, a general 
verdict need not be submitted by the court to the Jury. 

The court in the trial of a case need not sub¬ 
mit to the jury for special findings questions which 
will necessarily be disposed of by the general ver¬ 


dict,or a special interrogatory the answer to 
which would be decisive of the whole case and 
equivalent to a general or special verdict.52 

§ 541. Preparation and Form of Interroga¬ 
tories or Issues 

a. In general 

b. Affirmative or negative form 

c. Conditional submission 

a. In General 

In the absence of statute providing otherwise, special 
interrogatories or issues for submission to the jury need 
not be in any particular form, it being sufficient if they 
substantially present issues and, when answered, deter¬ 
mine rights of the parties; and the form of questions and 
manner of propounding them are largely in the discretion 
of the trial court. 

In the absence of statute otherwise providing, 
special interrogatories or issues for submission to 
the jury need not be in any particular form, it be¬ 
ing sufficient if they substantially present issues 
and, when answered, determine rights of the par- 
ties.^3 Generally, it is the duty of the trial court 


fused no reversible error—Gonzales 
V, Orsak, Civ.App., 20C SW.2d 793. 

46. Tex —City of Fort Worth v. Lee, 
186 S.W 2d 964.' 143 Tex. 551. 169 
A.Ii R. 125—Gonzales v. Orsak, Civ. 
App, 205 SW.2d 793. 

Sabxniaalon held proper 
Tex.—Schuhmacher Co. v. Holcomb, 
177 S,W.2d 961, 143 Tex. 332—Romo 
V. San Antonio Transit Co., Civ 
App , 236 S W.2d 205, error refused 
no reversible error—Texas Indem¬ 
nity Ins. Co. V. Arant, Civ.App., 171 
S.W.2d 916. error refused—Bennett 
v. Carey, Civ.App., 99 S.W.2d 1105, 
error dismissed. 

47. Ind.—Clegg v. Waterbury, 88 Ind. 
21 . 

Tex —St. Louis, S. F. & T. Ry. Co. v. 

Kaylor, Com.App., 291 S.W. 216. 

64 C.J. p 1146 note 38. 

48. Refusal held erroneous 

(1) In general. 

Md.—Bethlehem Steel Co. v. Zlegen- 
fuss, 49 A.2d 793, 187 Md. 283. 

Tex.—Workmen’s Loan & Finance Co. 
V. Dunn, Civ.App., 134 S.W.2d 370 
—Bowie Sewerage Co. v. Chandler, 
Civ.App., 116 S.W.2d 839—Bibby v. 
Blbby, Civ.App., 114 S.W.2d 284, er¬ 
ror dismissed. 

Wash.—Cady v. Department of Labor 
and Industries, 162 P.2d 813, 23 
Waah.2d 861. 

71 C.J. p 1348 note 63. 

(2) With respect to Issue of proper 
lookout In negligence case.—^City of 
Fort Worth v. Lee, 186 S.W.2d 964, 
143 Tex. 661, 169 A.L.R. 125—Gonzales 
V, Orsak, Tex.Civ.App., 205 S.W.2d 
793—^Fort Worth & Denver City Ry. 
Co. V. Bozeman, Tex.Civ.App,, 136 S. 


W.2d 275, error dismissed, judgment 
correct 

(3) With respect to issue of un¬ 
avoidable accident.—Wichita Transit 
Co V. Sanders, Tex.Civ.App., 214 S. 
W.2d 810. 

49. Kan.—American Cent. Ins. Co. v. 
Hathaway, 23 P. 428, 43 Kan. 399. 

64 C.J. p 1146 note 39. 

50. Tex.—Baker v. Sparks, Civ.App., 
234 S W. 1109. 

61. N M.—Corpus Juris quoted la 

Crocker v. Johnston, 95 P.2d 214, 
222, 43 N.M. 469. 

64 C.J. p 1146 note 41. 

Reason for rtUe 

General verdict Is a complete an¬ 
swer to such question.—Central 
Const. Corporation v. Harrison, 112 A. 
627, 137 Md. 256. 

62. Iowa.—Bank of Bushnell v. Buck 
Bros., 142 N.W. 1004, 161 Iowa 362. 

N.M.—Corpus Juris quoted In Crock¬ 
er V. Johnston, 95 P.2d 214, 222, 43 
N.M. 469 

W.Va.—Bartlett v. Mitchell, 168 S.E. 

662, 113 W.Va. 466. 

64 C.J. P 1146 note 42. 

63. N.C.—O’Brlant v. O’Briant, 79 S. 
E.2d 252, 239 N.C. 101—Gnffln v. 
United Services Life Ins. Co., 36 S. 
E.2d 225, 226 N.C. 684. 

Tex.—City of Corpus Chnstl v. Mc- 
Murrey, Civ.App., 146 S.W.2d 664, 
error dismissed, judgment correct. 
64 C.J. P 1146 note 43. 

Sugsfestlon xnade by supreme court 
from time to time that one form of 
special issue is less objectionable 
than another, or that one form is 
preferable to another, is not to be 
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taken as implying that such form 
is exclusive or tli.it a prior suggested 
form is erroneou.^, but the form of 
special issues used in ascertaining 
es.sential facts in compensation pro¬ 
ceedings is limited only to extent 
that they should be so iramed as to 
secure sub.stantial jinstice without 
prejudice to partle,s —Traders & Gen¬ 
eral Ins. Co. V Jenkin.s, 141 S.W.2d 
312, 135 Tex. 232, an.swera conformed 
to, Civ.App., 144 .SW2d 360. 

Rules as to iustructious 

Rule.s as to what instruction should 
contain are not applicable to a spe¬ 
cial interrogatory.—Johnson v. Luh- 
man, 78 N.E.2d 107, 333 Ill.App. 418. 
Questioiinalre 

A special verdict, granted on plain¬ 
tiff's request, may be proposed to ju¬ 
ry in form of questionnaire.—Globe 
Indem. Co. v. Schmitt, 63 N.E.2d 169, 
76 Ohio App, 36. 

AiunxreTr 

Where issue Is submitted in im¬ 
proper form, jury’s answer to ques¬ 
tion is immaterial.—Kasch v. Anton, 
Tex.Civ.App., 81 S.W.2d 1097. 

Particular laaguage construed 

Tex.—Hicks v. Matthews, 266 S W. 
2d 846—Consolidated Underwriters 
v. Foxworth, Civ.App., 196 S.W.2d 
87, error granted—Redmon v, Ca- 
ple, Civ.App , 169 S.W.2d 210. error 
refused—Traders & General Ins, 
Co. V. Ray. Civ.App., 128 S.W.2d 
80, error dismissed, judgment oor- 
rect—Safety Cas. Co. v. Walla, Civ. 
App., 117 S.W.2d 879, error dismiss¬ 
ed—International-Great Northern 
R. Co. V. Pence, CivJVpp., 113 S. 
W.2d 206, error dismissed. 
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to supervise the form of special questions to the 
jury, so as to make them pertinent to the issues and 
the testimony,54 and requested interrogatories or 
issues may or should be refused if they are not 
presented in proper physical form.^5 Jhe form of 
questions and manner of propounding them are 
largely in the discretion of the trial judge,56 that 
is, the form of special issues employed in submitting 
a case to the jury must depend in some measure 
on the peculiar pleadings and evidence and the 
practical difficulties facing the trial judge in ascer¬ 
taining through the special issues the essential 
facts,57 and the measure of his discretion in so 
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doing is limited only to the extent that its exercise 
does not operate to the prejudice of the parties.58 
Statutory requirements must, however, be ob- 
servcd.59 

Each interrogatory should be plain and direct, 
should call for a finding as to a single fact,5^ and 
should be so framed that the answer, whether af¬ 
firmative or negative, will be conclusive of the 
fact,®2 and, in connection with any other findings, 
will form the basis for a judgment,®® or, in the 
case of special interrogatories, serve to limit or 
explain the general verdict.®^ A question submitted 


B4. Kan.—B. F. McLean Inv, Co. v. 
City of Wichita. 268 P.2d 966. 176 
Kan. 65—I’owell v. Kan.sas Yellow 
Cab Co., 131 P2d G8G. 156 Kan 150, 
opinion supplemented 133 P.2d 755, 
166 Kan. 406. 

B5. Tex.—Gulf, C. & S. F Ily Co. v. 
Jones, CivApp, 221 S.W.2d 1010, 
error refUvSed no reversible error— 
Groves v. National Loan & Invest¬ 
ment Co. of Detroit, Mich., Civ. 
App., 102 S.W 2d 508 
64 C.J. p 1149 note 64. 

58. N.C.—Steele v. Coxo, 36 S E 2d 
288, 226 N.C. 72C—Gnflln v. United 
Services Life Ins Co., 36 S.E 2d 225, 
226 NC 684 

Tex.—Hancock v. Sammons, Clv.App., 
267 S.W.2d 252, error refused no 
reversible error—City of Corpus 
Christl V, McMurrey, Clv.App, 146 
S.W 2d 664, error di.smi.s.sed. judg¬ 
ment correct—Struck v. Strong, Civ. 
App., 114 S,W,2d 313, error dis¬ 
missed. 

Wls.—Garcia v. Chicago & N W. Ry. 
Co., 42 N,W.2d 288, 256 Wi.s. 633— 
Williams v. Williams, 24G N.W. 
322. 210 Wis. 304. 

64 C.J. p 1146 note 44. 

Manner of submission of Is.sues as 
discretionary see infra S 548. 
&«strlctlon.» 

Form of issues submitted to Jury 
is within judge's sound discretion, 
subject to restrictions that they must 
be fact issues raised by pleadings, 
and that parties shall have oppor¬ 
tunity to present any view of law 
arising from evidence.—^J. B. Colt Co. 
V. Barber, 170 S.E. 663, 205 N.C. 170. 

67. Tex.—^Wright v. Traders & Gen¬ 
eral Ins. Co.. 123 S.W.2d 314, 132 
Tex. 172—Henwood T, Gary, Civ, 
App.. 196 S.W.2d 958, error refused, 
no reversible error—McAllister v. 
City of Fro.st, Civ.App., 62 S.W,2d 
232. 

58. Tex.—^Wright v. Traders & Gen¬ 
eral Ins. Co., 123 S.W.2d 314, 132 
Tex. 172. 

69. Ill.—Keys V. North, 271 Ili.App. 
119. 


Mich—Hoekzema v. Van Haften, 31 
N.W.2d 841, 320 Mich, 683. 

Slagle abort seatenoea 

Special questions which were not 
m conformity with statutory require¬ 
ments that they be each in single 
short sentences readily answered by 
ye.s or no should not have been sub¬ 
mitted.—^Hoekzema v. Van Haften, 
supra. 

Jury caaaot be by an Im¬ 

proper Interrogatory to do that which 
is not contemplated by statute au¬ 
thorizing submission of Interroga- 
torie.s on particular questions of fact 
within the issues —White v. Shlrcliff 
Industries, Inc., lnd.App., 112 N.E.2d 
888 . 

GO. Ohio.—Scott V. CismadI, 74 N.E. 

2d 563, 80 Ohio App. 39. 

Tex—Turner v. Texas Co., 169 S.W.2d 
112, 138 Tex. 380—^Associated Ehip. 
Lloyds v. Burns, Clv.App., 197 S. 
W.2d 684—Wichita Falls & S. R. 
Co. V. Llndley, Civ.App., 143 S.W.2d 
428, error dismissed, judgment cor¬ 
rect. 

Wis.—Carlson v. Strasser, 2 N.W.2d 
233. 239 Wis. 631. 

64 C.J. p 1147 note 45. 

Simpla aaswera 

The court properly refused to sub¬ 
mit requested special findings which 
would not have resulted in simple 
answers by the jury.—Bertinelli v. 
Galoni, 200 A, 68, 331 Fa. 73, 118 A.L. 

, R, 398. 

61. Ind.—White v. Shircllff Indus¬ 
tries, Inc , App., 112 N.E.2d 888. 
Ohio—Elio V. Akron Transp. Co., 71 
NE2d 707, 147 Ohio St. 363—Scott 
V. CismadI, 74 N.B.2d 563, 80 Ohio 
App. 39. 

Tex.—Hom-Ond Food Stores v. Voigt, 
Civ.App., 116 S.W.2d 981, error dis¬ 
missed. 

Wis —^Carlson v. Strasser, 2 N.W.2d 
233. 239 Wis. 631. 

64 C.J. p 1147 note 46. 

Questions embracing more than one 
matter of fact see infra § 545. 

82. Md. — Miller v, James McGraw 
Co., 42 A.2d 237. 184 Md. 629. 
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Mich.—Farr v. Haggerty, 263 N.W. 
739, 273 Mich, 547. 

Ohio.—Elio V. Akron Transp. Co., 71 

N. E.2d 707, 147 Ohio St. 363. 

Tex.—Lurie v. City of Houston, Civ. 
App., 220 S.W.2d 320, reversed on 
other grounds City of Houston v. 
Lurie. 224 S.W.2d 871, 148 Tex. 391, 
14 A.L.R.2d 61. 

64 C.J. p 1147 note 47. 

83. XJ.S.—Carpenter v. Baltimore & 

O. R. Co., C.C.A.Ohio, 109 F.2d 375. 
N.C.—Turnage v. McLawhon, 61 S.E. 

2d 336, 232 N.C. 516. 

Tex.—^Wright v. Traders & General 
Ins. Co., 123 S.W.2d 314, 132 Tex, 
172—Associated Bmp. Lloyds v. 
Burns, Clv.App., 197 S.W.2d 684. 
64 C.J. p 1147 note 48. 

Coaformlty to pleadings 

Issues should be submitted In such 
form that when judgment Is rendered 
conformable to verdict, it will clear¬ 
ly appear judgment also conforms to 
pleadings.—Joncs-O’Brlen, Inc., v, 
Lloyd, Tex.Civ.App., 106 S.W.2d 1069, 
error dismissed. 

CoailBteaoy witb Terdiot 
A special Interrogatory which Is so 
restricted os to time and fact that an 
answer thereto favorable to party 
presenting it would not be inconsist¬ 
ent with a general verdict for his ad¬ 
versary may be refused.—Kennard v. 
Palmer, 53 N.E.2d 908, 143 Ohio St. 1. 
Vltlniato facts 

In submitting a special verdict, 
questions must be so framed that ju¬ 
ry can find ultimate facts, and those 
findings should inform trial court and 
reveal all essential facta necessary to 
enable the court to enter the correct 
judgment protecting the rights of all. 
—Carlson v. Strasser, 2 N.W.2d 233, 
239 Wls. 631. 

Special iesxies iMld to «apport Jndg- 
ueat 

Tex.—Paddock v. Beeler, Clv.App., 130 
S.W.2d 886—Traders & General Ins. 
Co. V. Towns, Clv.App., ISO S.W.2d 
446, error dismissed, Judgment cor¬ 
rect. 

64 . Conn.—^Freedman v. New" York, 
N. H. & H. R. Co.. 71 A. 901. 81 
Conn. 801, 15 AnaCas. 464. 
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should, therefore, be specific rather than general, *5 should be clear and concise, so that the jury can 

and such as to direct the jury's attention to a con- give a direct answer thereto.®'^ 

Crete question of fact for determination,®® and 


65. U.S.—Carpenter v. Baltimore & 
O. R. Co., C.C.A.Ohio, 109 F.2d 375. 
Ohio.—Keller v. City Ry. Co., App., 
84 N.E.2d 69. 

Tex.—RooBth & Gonecov Production 
Co. V. White, 262 S.W.2d 99—Em¬ 
ployers’ Liiabillty Assur. Corp. v. 
Toung, 203 S.W.2d 822—Benoit v. 
Wilson, Civ.App., 258 S.W.2d 134, 
error refused no reversible error— 
Garner v. Prescott, Civ.App., 234 
S.W.2d 704—Schoenberg v, Forrest, 
Civ.App., 228 S.W.2d 656, refused 
no reversible error—Jax Beer Co. v. 
Schaeffer, Civ.App., 173 S.W.2d 286, 
error refused—-McLellan Stores Co. 

V. Lindsey, Civ.App.. 167 S,W.2d 
1013, error refused—Peden Iron & 
Steel Co. V. Claflln, Civ.App., 146 S. 

W. 2d 1062, error dismissed, judg¬ 
ment correct—Southern Underwrit¬ 
ers V. Stone, Civ.App., 144 S.W.2d 
339—Southern Underwriters v. 
Thomas, Civ.App., 131 S.W.2d 409, 
error dismissed, Judgment correct— 
Texas Indemnity Ins. Co. v. Wil¬ 
liamson, Civ.App., 109 S.W.2d 322, 
error dismissed—Traders & General 
Ins. Co. v. Offleld, Civ.App., 106 S.W. 
2d 369, error dismissed—B. L. Mar¬ 
tin, Inc., V. Kyser, Civ.App., 104 S. 
W.2d 692, error dismissed—Reed v. 
James. Civ.App., 91 S.W.2d 946— 
St. Louis Southwestern Ry. Co. of 
Texas v. Lawrence, Civ.App., 91 S. 
W.2d 434—City of Panhandle v. 
Byrd, Civ.App., 77 S.W.2d 904. re¬ 
versed on other grounds 106 S.W. 
2d 660, 130 Tex. 96—Fort Worth & 
D. C. Ry. Co. v. Rowe, Civ.App., 69 
S.W.2d 169—McCauley v. McElroy, 
Civ.App., 199 S.W. 317, error re¬ 
fused. 

64 C.J. p 1147 note 60. 

Oonoealment of facts 

Charges and submission of Issues, 
general In nature, portraying the 
whole of plaintiff’s pleadings, so as 
to conceal under a mass of generali¬ 
ties the facts relied on for recovery, 
are improper.—Missourl-Kansas-Tex- 
as R. Co. of Tex. v. Roberts, Tex.Clv. 
App., 225 S.W.2d 198, refused no re¬ 
versible error, certiorari denied 71 S. 
Ct. 64, 340 U.S. 832, 95 L Ed. 611, re¬ 
hearing denied 71 S.Ct. 193, 340 U.S. 
886. 96 LEd. 643, 

Valse statasnaiitB and repreaentatloas 

An issue of false statements and 
representations should not be submit¬ 
ted in general terms, but substance 
of statement or representation should 
be submitted, asking jury if particu¬ 
lar statement or representation was 
made, whether it was true or false, 
and whether It was relied on In do¬ 
ing the act or thing pleaded as in¬ 
duced by it.—Finney v. Finney, Tex. I 
Civ.App., 164 S.W.2d 263, error re -1 
fused. I 


Special inues held not ohjectlonahle 

Tex.—Cree v. Miller, Civ.App., 265 S. 
W.2d 666, refused no reversible er¬ 
ror—Texas Emp. Ins. Ass'n v. 
Harkey, Civ.App., 208 S.W.2d 916, 
affirmed 208 S.W.2d 919, 146 Tex. 
604—Associated Emp. Lloyds v. 
Groce, Civ.App, 194 S.W.2d 103, re¬ 
fused no reversible error—Texas & 
P. Ry. Co V. Duncan, Civ.App., 193 
S.W.2d 431—^Associated Employers 
Lloyds V. Dorsey, Civ.App., 183 S.W. 
2d 999, error refused—Maryland 
Casualty Co. v. Gunter, Civ App., 
167 S.W.2d 645—Postal Mut. Indem¬ 
nity Co. V. James, Civ.App,, 154 
S.W.2d 148, error refused—Traders 
& General Ins, Co. v. Wright, Clv. 
App., 144 S.W.2d 626, error refused 
—Texas Employers Ina. Ass’n v. 
Fowler, Civ.App., 140 S,W,2d 645, 
error refused—Industrial Indemni¬ 
ty Exchange v. Ratcliff, Civ.App, 
138 S.W.2d 613, error dl.smiS8ed, 
judgment correct—Southern Under¬ 
writers V. Thomas, Civ.App., 131 S. 
W.2d 409, error dismls-sed, judg¬ 
ment correct—^Federal Underwrit¬ 
ers Exchange v. Carroll, Civ.App, 
130 S.W.2d 1101—Southern Under¬ 
writers V. Parker, Civ.App., 129 S. 
W.2d 738, error refused—Cuniff v, 
Bernard Corp., Civ.App., 94 S.W.2d 
677, error refused. 

Qaeitioiis as to nsgligenoe 

(1) It Is Improper to submit neg¬ 
ligence in general terms over the 
objection of the opposite party where 
specifle acts of negligence are plead¬ 
ed and relied on. 

Ohio.—^Wheeling & L. E. Ry. Co. v. 
Hollywood Cartage Co., 93 N.E.2d 
708, 86 Ohio APP. 613. 

Tex.—International-Great Northern 
R. Co. V. Hawthorne, 116 S.W.2d 
1066, 131 Tex. 622, certiorari de¬ 
nied 59 S.Ct. 487, 306 U.S. 639, 83 
L.Ed. 1040—McDonald v. Joske’s of 
Tex., Civ.App., 268 S.W.2d 476— 
MIssourl-Kansas-Texas R. Co. of 
Tex, V. Roberts, Civ.App., 226 S.W. 
2d 198, refused no reversible error, 
certiorari denied 71 S.Ct. 64, 340 
U.S, 832, 95 L.Ed. 611, rehearing 
dented 71 S.Ct. 193, 340 U.S. 885, 95 
L.Ed, 643. 

64 C.J. p 1147 note 50 [a]. 

(2) Where acts of negligence, to¬ 
gether with proximate cause, as 
charged against defendant were sub¬ 
mitted to jury, and all were found in 
favor of plaintiff.^, and thereafter is¬ 
sue W8U3 submitted whether jury 
found that terror of one of plaintiffs 
was proxlmately caused by negli¬ 
gence, if any, of defendant’s agent 
in operating automobile, trial court 
did not err in failing to resubmit spe¬ 
cific acts of negligence as elements 
of special issue.—^Foster v. Wood¬ 
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ward, Tex.Civ App., 134 S.W.2d 417, 
error refused. 

(3) Issues held not erroneous as 
too general.—-International-G r e a t 
Northern R. Co. v. Hawthorne, 116 
S.W.2d 1066. 131 Tex. 622, certiorari 
denied 69 S.Ct. 487, 306 U.S. 669, 83 
L.Ed. 1040—S. H. Kress & Co. v. 
Selph, Tex.Civ.App.. 250 S.W.2d 883, 
refused no reversible error—Texas & 
P. Ry. Co. V. Duncan, Tex.Civ.App., 
193 S.W.2d 431—Clark-Danlel’s v. 
Deaths, Tex.Civ.App., 131 S.W.2d 
1091, error refused—Vincent v. John¬ 
son, Tex.Civ.App., 117 S.W.2d 135, er¬ 
ror dismissed—Texas Coca-Cola Bot¬ 
tling Co. v. Wimberley, Tex.Civ.App., 
108 S.W.2d 860, error dismissed—In¬ 
ternational-Great Northern R. Co, v. 
Hawthorne, Civ.App,, 90 S.W.2d 895, 
affirmed 116 S.W.2d 1056, 131 Tex. 622, 
certiorari denied 69 S.Ct, 487, 306 U. 
S. 639, 83 L.Ed. 1040. 

66. Tex.—El Paso Electric Co. v. 

Hedrick. Com.App., 60 SW.2d 761 
—Advance Aluminum Castings 

Corp. v. Schulkin.s, Civ.App.. 267 S. 
W.2d 174—Schoenberg v. Forrest, 
Civ.App , 228 S.W.2d 556, refused no 
reversible error—Gillette Motor 
Transport Co. v, Whitfield, Clv. 
App, 186 S.W.2d 90, refused for 
want of merit—Southern Pine Lum¬ 
ber Co. V. Whiteman, Civ.App., 104 
S.W.2d 636, error dismissed—Mary¬ 
land Casualty Co. v. Merchant, Giv. 
App., 81 S.W.2d 794—New Amster¬ 
dam Casualty Co. v. Chamness, Civ. 
App., 63 S W.2d 1068, error refused. 

64 C.J. p 1147 note 61. 

Oonclniioa 

Refusal of requested special ques¬ 
tion was not error, whore the ques¬ 
tion called for a conclusion as dis¬ 
tinct from a finding of fact. 

Kan.—Long v. Shafer, 188 P.2d 646, 
164 Kan. 211. 

Ohio.—Michael v. Saul, App,, 42 N.E. 
2d 219. 

67. Md—Miller v. James McGraw 
Co.. 42 A.2d 237, 184 Md. 529. 

Ohio.—Elio V. Akron Transp. Co., 71 
N.E 2d 707, 147 Ohio St. 363—Scott 
V. Cismadi, 74 N.E.2d 663, 80 Ohio 
App. 39. 

Tox.—Denbow v. Standard Acc. Ins. 
Co., 186 S.W.2d 236, 143 Tex. 455— 
Associated Indemnity Corp. v. Bill- 
berg, Civ.App., 172 S.W.2d 157— 
Yellow Cab & Transfer Corp. v. 
Warren Co.. Civ.App., 148 S.W.2d 
209. 

64 C.J. p 1148 note 62. 

ICeamiig 

The issues should be couched In 
words of clear and certain meaning.— 
Gibson V. Central Mfrs. Mut. Ins. Co., 
62 S.E.2d 320, 232 N.C. 712. 
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Questions should not be submitted which are mis- | leading or confusing,^® or indefinite,®* nor should 


finpossibUlty of Muiver 

A jury should not be required to 
answer a question impossible to be 
answered from the evidence—^Walker 

V. Colgate-Palmollve-Peet Co., 139 P. 
2d 157, 157 Kan. 170. 
latsrdependsat Intsxrog'atorles 

Refusal to submit requested Inter¬ 
rogatories to jury was proper, where 
one Interrogatory could not be an¬ 
swered without answering all the in¬ 
terrogatories. and some of the inter¬ 
rogatories could not be answered by 
a lay Jury intelligently or with any 
degree of certainty as to correctness 
of answer —Speece v. Industrial Com¬ 
mission, Ohio App., 70 N.E.2d 387. 
ITators of Injtwy 

In suit to set aside workmen's com¬ 
pensation decision, nature of injury 
described In testimony should be In¬ 
corporated In Issue in at least a gen¬ 
eral way so that Jury may not become 
confused as to speclflc matter and In¬ 
corporate In verdict recovery for Item 
of Injury or damage not supported by 
testimony.—Texas Employers Ins. 
Ass’n V. Pierson, Tex.Clv.App., 186 S. 

W. 2d 660. 

Preferable practice 

In action involving allegedly fraud¬ 
ulent representations, use of word 
“represented” rather than word “stat¬ 
ed” in submitting special Issues is the 
preferable practice.—Shaddock v. 
Orapette Co., Tex.Clv.App., 269 S.W. 
2d 231. 

8peonlatiosi as to facts 

In compensation suit, special Issue 
whether manifest hardship and Injus¬ 
tice would otherwise result if lump¬ 
sum settlement were denied claimant 
was not subject to criticism that jury 
were permitted to speculate concern¬ 
ing facts which might constitute ba¬ 
sis for lump-sum settlement.—Trad¬ 
ers & General Ins. Co. v. Boysen, Tex. 
Civ.App., 123 S.W.2d 1016, error dis¬ 
missed, judgment correct. 

68. Ark.—John M. Parker & Son v. 
Qodsey, 116 S.W 2d 276, 196 Ark. 
864. 

Minn.—Reliance Engineers Co. v. 
Flaherty, 300 N.W. 603, 211 Minn. 
233. 

Ohio.—Solanlcs v. Republic Steel 
Corp., 63 N.E.2d 816, 142 Ohio St. 
667—Holmes v. Employers’ Liabili¬ 
ty Assur. Corp. Limited, of London, 
England, 43 N.E.2d 746, 70 Ohio 
App. 239—^Hartsock v. George, 17 
N.E.2d 667, 69 Ohio App. 249. 

R.I.—Boettger v. Mauran, 12 A.2d 285, 
64 R.I. 340. 

Tex.—Internati onal -Great Northern 
R. Co. V. King, Com.App., 41 S.W. 
2d 234—S. H. Kress & Co. v. Selph, 
Civ.App., 250 S.W.2d 883, error re¬ 
fused no reversible error—^Pullen 
V. Russ, Civ.App., 226 S.W.2d 876, 
refused no reversible error—Rojas 
V. Vuocolo, Clv.App., 177 S.W.2d 967, 
89 C. J.S.—18 


reversed on other grounds 177 S. 
W.2d 962, 142 Tex. 162—City of Big 
Spring V. Fletcher, Civ App., 156 
S.W.2d 316—Federal Underwriters 
Exchange v. Skinner, Civ.App, 146 
S.W.2d 326. error dismissed, judg¬ 
ment correct—^Lower Rio Grande 
Valley Mid-Winter Fair Ass'n v. 
Nunstedt, Clv.App., 132 S.W.2d 601 
—Ibanez v. State. Civ.App., 118 S. 
W.2d 406—City of Pampa v. Long, 
Clv.App., 110 S.W.2d 1001—Groves 

V. National Loan & Investment Co. 
of Detroit, Mich., Clv.App.. 102 S. 

W. 2d 608—Lee v. Wilson. 91 S.W.2d 
461, error refused—^Beckner v. 
Barrett. Civ.App., 81 S.W.2d 719, 
error dismissed—McClung Const. 
Co. V. Muncy, Civ.App., 66 S.W. 2d 
786. error dismissed. 

Wls.—Johnston v. Bhichrlch, 67 N.W. 
2d 396, 263 Wls. 264—Georgeson v. 
Nielsen, 262 N.W. 576, 214 Wis 191. 
64 C.J. p 1148 note 68—71 C.J. p 1348 
note 69. 

The test of whether an issue is mis¬ 
leading or confusing is whether there 
Is reasonable doubt of the clearness 
or understandableness of the Issue 
by the Jury.—^McClelland v, Mounger, 
Tex.Clv.App., 107 S.W.2d 901, error 
dismissed by agreement. 

BsdiuUUwaoy 

In workman's compensation suit, 
the use of the word “producing" in 
special issue Inquiring of jury wheth¬ 
er claimant’s injury was a "produc¬ 
ing cause" of claimant’s condition of 
Incapacity created a redundancy.— 
Safety Cas. Co. v. Walls, Tex.Clv.App., 
117 S.W.2d 879, error dismissed. 

Two propositloag 

The embodiment in one Issue of two 
propositions, as to which jury might 
give different responses. Is mislead¬ 
ing.—^Bdge V. North State Felspar 
Corp., 193 6.E. 2, 212 N.G. 246. 
Questioiui hold aot objootioambl* 

(1) In general. 

R.I.—Chase v. U. S. Fidelity & Guar¬ 
anty Co., 58 A.2d 708, 73 R.I. 61. 
Tex—Cree v. Miller, Civ,App., 266 S. 
W.2d 666. refused no reversible er¬ 
ror—Buss V. Shepherd, Clv.App., 
240 S.W. 2d 882, refused no revers¬ 
ible error—Southwest Stone Co. v. 
Symons. Clv.App., 237 S.W,2d 380, 
error refused no reversible error— 
Farr v. Ratlsseau, 236 S.W.2d 503, 
error refused no reversible error— 
Fullen V. Russ, Clv.App., 226 S.W. 
2d 876, refused no reversible error 
—City of Dallas v, Hutchins, Clv. 
App., 226 S.W.2d 165, refused no re¬ 
versible error—^Herzstoln v. Bon¬ 
ner, Civ.App., 216 S.W.2d 661, re¬ 
fused no reversible error—A. B 
Lewis Co. v. Jackson, Civ.App.. 199 
S.W.2d 868, refused no reversible 
error—Texas & N. O. B. Co. v. 
Wood, C1V.APP., 166 S.w.2d 141— 
Texaco Country Club v, Wade, Civ. 
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App., 163 S.W. 2d 219—Doornhos v. 
Looney, Clv.App., 169 S.W.2d 166, 
error refused—^McDaniel v, Willis, 
Civ.App., 167 S.w.2d 672, error re- 
fu.'^ed—Arrcndell v. Wells, Civ. 
App., 149 S.W.2d 307, error dismiss¬ 
ed, judgment correct—Gulf, C. St S. 
F, Ry. Co. V. Picard. Clv.App., 147 
S.W 2d 303, error dismissed, judg¬ 
ment correct—Southern Underwrit¬ 
ers v. Grimes, Civ.App., 146 S.W.2d 
1068, error dismissed, judgment 
correct—Houston Oxygen Co. v. 
Davis, Clv.App., 146 S.W.2d 300, af¬ 
firmed 161 S.W.2d 474. 139 Tex. 1, 
140 A,L.R. 868—Industrial Indem¬ 
nity Exchange v. Ratcliff, Civ.App., 
138 S.W.2d 613, error dismissed, 
judgment correct—Southern Under¬ 
writers V. Jones. Civ.App., 137 S, 
W.2d 52, error dismissed, judgment 
correct—^Walgreen Texas Co. v. 
Shivers, Civ.App., 131 S.W.2d 660, 
reversed on other grounds 154 S. 
W.2d 626, 137 Tex. 493—Giftord- 
Hill & Co. V. Jones, Clv.App., 99 8. 
W.2d 666—^Beard ft Stone Electric 
Co. V. Baker. Civ.App., 77 S.W.2d 
262—^Fidelity & Casualty Co. of 
New York v. Bronton, Clv.App., 70 
S.W.2d 780, error dismissed—Gray 

V. Cheatham, Clv.App., 70 S.W.2d 
248, error refused—City of Amaril¬ 
lo V. Rust, Clv.App., 64 S.W.2d 821 
—England v. pitts, Clv.App., 66 S. 

W. 2d 493, error dismissed—Indem¬ 
nity Ins. Co. of North America v. 
Bailey. Civ.App., 60 S.W.2d 484. 

Wash.—Darling v. Department of La¬ 
bor and Industries, 108 P.2d 1034, 6 
Wash.2d 661. 

(2) Where from the Instructions 
the jury could not fall to understand 
that the material question is wheth¬ 
er the conveyance was fraudulent, a 
special Interrogatory is not errone¬ 
ous In using the word "defeating’' In¬ 
stead of "defrauding.”—^Nevada First 
Nat. Bank v. Fenn. 39 N.W. 278, 76 
Iowa 221. 

69. Tex.—Buchanan v. Lang, Clv. 
App., 247 S.W.2d 445, refused no 
reversible error—City of Austin v. 
Howard, Clv.App., 168 S.W.2d 666, 
error refused—^American Cas. Co. v. 
Jones, Civ.App.. 146 S.W.2d 428— 
Southern Underwriters v. Wright, 
Clv.App., 142 S.W.2d 297—Gold¬ 
stein Hat Mfg. Co. V. Cowen, Clv. 
App., 136 S.W.2d 867—Cas. Under¬ 
writers V. Lemons. Clv.App., 114 s. 
W.2d 333—^Parks v. Hines, Clv.App., 
68 8.W.2d 364, affirmed Hines v. 
Parks, 96 S.W.2d 970, 128 Tex. 289. 
64 C.J. p 1148 note 64. 

SpsoUl isvoM held not objeotloiuible 
(1) In general.—S. H. Kress & Co. 
V. Selph, Tex.CIv.App., 260 S.W.2d 
883, error refused no reversible error 
—Le Sage v. Smith, Tex.Clv.App., 146 
S.W.2d 808, error dismissed, judg¬ 
ment correct —Traders ft General Ins. 
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questions be submitted which are vague,or 
obscure nor is it proper to submit interrogatories 
or special issues which are unintelligible,72 argu¬ 
mentative,73 or ambiguous.7^ Also, it is not proper 
to submit to the jury questions which are technical¬ 
ly bad,75 questions which do not present the matter 
in controversy,75 or questions based on the assump¬ 


tion that the jury will disregard the instructions.77 
A litigant is not entitled to have two issues sub¬ 
mitted which are opposites one to the othcr,78 and 
it is not ordinarily proper to submit questions which 
invite contradictory answers,78 or tend to entrap 
the jury,88 or which will result in apparently con- 


Co. V. Wrigrht, Tcx.Clv.App.. 144 S.W. 
2d 626, error refused—Mid-Kansas Oil 
& Gas Co. V. Burton, Tex.Civ.App.. 87 
S.W.2d 338, error dismissed. 

(2) In workmen's compensation 
suits.—Southern Underwriters v. 
Grimes. Tex.Civ.App., 146 S.W 2d 
1058, error dismissed, judgment cor¬ 
rect—Southern Underwriters v. Er¬ 
win, Tex.ClvApp., 134 S.W.2d 720, 
error granted. 

70. Tex.—Southern Underwriters v 
Wright, Clv.App., 142 S.W.2d 297— 
Cas. Underwriters v. Lemons, Civ. 
App., 114 S.W.2d 333—Crow v. Mon¬ 
roe, Clv.App., 273 S.W. 886. 

Spsoial Isinss held not objeotlonahle 
Tex.—S. H. Kress & Co. v. Selph, Civ. 
App., 260 S W.2d 883, refused no re¬ 
versible error—^National Auto. & 
Cas. Ins. Co. v. Layman, Clv.App., 
248 S.W.2d 993—Postal Mut. In¬ 
demnity Co. v. James, Clv.App., 164 
S.W. 2d 148, error refused—South¬ 
ern Underwriters v. Grimes, Civ. 
App., 146 SW.2d 1068, error dis¬ 
missed, judgment correct—Le Sage 
V. Smith, Clv.App., 146 S W.2d 808, 
error dismissed, judgment correct 
—Traders & General Ins. Co. v, 
Wright, Civ App., 144 S.W.2d 626, 
error refused. 

71. Tex.—Gulf. C. & S. F. Ry. Co. v. 
Jones, Clv.App, 221 S.W 2d 1010, 
error refused no reversible error. 

64 C.J. p 1149 note 66. 

ZssoM held not erroneoue 

Issues which were correctly framed 
In accordance with contentions of the 
parties on the only material issues in 
the lawsuit and which were In plain 
and simple terms and capable of be¬ 
ing understood by any person of aver¬ 
age Intelligence w'ere not error as be¬ 
ing too technical or as being framed 
so as to make an answer less easy.— 
Clark v. Hefley, 238 S.W.2d 613, 34 
Tenn.App. 389. 

72. Tex.—^McClelland v. Mounger, 
Clv.App., 107 S.W.2d 901, error dis¬ 
missed by agreement—Groves v. 
National Loan & Investment Co. of 
Detroit. Mich., Clv.App., 102 S.W. 
2d 608. 

64 C.J. p 1149 note 67. 

Vm of tona “canned advertising’’ In 
special issue was not erroneous as 
being unintelligible and without 
meaning.—Norm Co. v. City Drug 
Stores, Tex.Clv App., 69 S.W.2d 270. 

73. Mich.—Corfeld v. Douglas 
Houghton Hotel Co.. 37 N.W.2d 168. 
824 Mich. 459. 


Tex.—Buchanan v. Lang, Civ App., 
247 S.W 2d 446, refused no reversi¬ 
ble error. 

64 C.J. p 1149 note 58. 

Qnestloiui hold not objectionable 
Tex.—Socony-Vacuum Oil Co. v. Ader- 
hold, 240 S.W.2d 761, 150 Tex. 292 
—Service Finance Corp. v. Single- 
ton, Civ.App„ 156 S.W.2d 965, re¬ 
versed on other grounds 166 S.W. 
2d 98, 140 Tex. 86—^Abshler v. Reav- 
Is, Civ App., 64 S.W.2d 1102, error 
refused. 

74. Ill.—Darwin v. Chicago Transit 
Authority. 90 N.E.2d 924, 340 111. 
App 223—Schluraff v. Shore Line 
Motor Coach Co., 269 Ill.App. 569. 
Mich.—Farr v. Haggerty, 263 N.W. 
739, 273 Mich. 647. 

N.C.—Gibson v. Central Mfrs. Mut. 

Ins. Co. 62 S.B.2d 320, 232 N.C. 712. 
Tex,—Buchanan v, Lang, Civ.App., 
247 S.W.2d 446, refused no reversi¬ 
ble error—Walker v. Texas & N. O. 

R. Co., Clv.App., 160 SW.2d 863, 
error dismissed. Judgment correct— 
Groves v. National Loan & Invest¬ 
ment Co. of Detroit, Mich., Civ. 
App., 102 S.W.2d 608—McClung 
Const. Co. V. Muncy, Civ App., 66 

S. W.2d 786, error dismissed—Texas 
Electric Service Co. v. Anderson, 
Clv.App., 66 S.W.2d 142, error dis¬ 
missed. 

64 C.J. p 1149 note 69. 

Vm of ozpraBsion 

The expression “yielding the right 
of way’’ should be used In questions 
of a special verdict and in instruct¬ 
ing jury only In the statutory sense. 
—Smith V. Superior & Duluth Trans¬ 
fer Co., 10 N.W.2d 163, 243 WiS. 292, 
rehearing denied 11 N.W.2d 96, 243 
Wis. 292. 

Ooneral agreomeat as to meaiiijig 

In workmen's compensation case, 
an issue as to what percentage of 
“maximum’’ permanent partial dis¬ 
ability claimant had suffered was ob¬ 
jectionable because of its ambiguity, 
but where it was shown that there 
was general agreement as to the 
meaning of the words actually used, 
error was not prejudicial.—^Miller v. 
James McGraw Co., 42 A.2d 237, 184 
Md. 629. 

Spsoial issnss bold not vabjeot to ob. 
jootloa 

Tex.—Hancock v. Sammons. Clv.App., 
267 S.W.2d 262, error refused no 
reversible error—^Lyons v. Pullin, 
Clv.App., 197 S.W.2d 494, error re¬ 
fused no reversible error—Interna¬ 
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tional Broth, of Boiler Makers v. 
Rodriguez, Clv.App., 193 S.W.2d 836, 
error dismissed—^MacFadden Pub¬ 
lications V. Wilson, Civ App, 121 
S.W.2d 430, error refused—Texas 
Employers' Ins. Ass'n v. Elliott, 
Civ.App., 67 S.W.2d 898, error dis¬ 
missed. 

75. Md.—R. N. McCulloh & Co. V. 
Rcstivo, 136 A 54. 152 Md. 60. 

76. N.M.—Crocker v. Johnston, 95 
P.2d 214, 43 N.M. 469. 

Tex —Minchen v. First Nat. Bank of 
Alpine, Civ App, 263 S.W.2d 601, 
error refused no reversible error— 
Phillips Petroleum Co. v. Capps, 
Clv.App.. 170 S.W.2d 622, error re¬ 
fused—Consolidated Underwriters 
v. Dunn, Civ.App, 165 SW.2d 431, 
error dismissed by agreement. 

64 C.J p 1149 note 62. 

Immaterial fact 

Special question was improperly 
submitted where It called for a find¬ 
ing or an immaterial fact.—Walker v. 
Colgflte-Palmollve-Peet Co., 139 r.2d 
157, 167 Kan. 170. 

Xaeue Involved held preaented 
Tex.—Deace v. Strlbllng, Civ.App., 165 
S.W. 2d 617—Ford Motor Co. v. 
Whitt, Civ.App,, 81 SW.2d 1032, er¬ 
ror refused—Texas-Louisiana Pow¬ 
er Co. V. Webster, Clv.App., 69 S. 
W.2d 902, affirmed 91 S.W.2d 302, 
127 Tex. 126. 

77. Tex.—^Davls v. Kennedy, Civ. 
App., 246 S.W. 259. 

C4 C.J. p 1149 note 63. 

7B. Tex—Wright v. Traders & Gen¬ 
eral Ins. Co., 123 S.W.2d 314, 132 
Tex, 172. 

79. Tex.—Jones v. Torrance, Civ. 
App., 141 S.W.2d 1007, error dis¬ 
missed. 

64 C.J. p 1149 note 65. 

X&oonslstaitt qnaatlons 

Where the questions submitted to 
the jury fully covered the ultimate 
Issues of fact involved In plaintiff's 
cause of action, trial court properly 
refused to submit inconsistent ques¬ 
tions requested by defendants going 
to matters of defense, since such in¬ 
consistent questions would have been 
cross-examination of the Jury, which 
is not permissible—Levandowski v. 
Studey. 26 N.W.2d 69, 249 Wis. 421. 

80i. Kan.—Hutchens v. McClure, 269 
P.2d 473, 176 Kan. 43—B. P. Mc¬ 
Lean Inv. Co. V. City of Wichita, 268 
P.2d 956. 176 Kan. 65—Eldrldge v. 
Kansas City Public Service Co., 267 
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flicting findings,®^ or which tend to place an er¬ 
roneous interpretation on other questions submit- 
ted.®2 Moreover, the trial court should not sub¬ 
mit questions or special issues which amount to a 
peremptory charge,®® which unduly emphasize or 
give undue prominence to particular matters or 
evidence, 84 or which are substantially repetitions 


TRIAL § 541 

of, or covered by, others submitted;®® but a single 
issue may be submitted in more than one form, to 
meet different phases of the evidence.®® 

An interrogatory or issue must be correctly 
framed with respect to the law applicable to the 
matter involved therein,87 but where the court cor- 


P.2d 923, 176 Kan. 879—Jones v. 
Southwestern Interurban Ry. Co., 
141 P. 999, 92 Kan. 809. 

81. Tex.—Humble Oil & Refining Co. 
V. McLrean, Com App., 280 S.W. 657. 
The tmooxiditioiial submiMlon of a 

special issue conflicting with Issues 
submitted without objections is im¬ 
proper.—International-Great North- ^ 
ern R. Co. v. Acker, Tex.Civ.App , 128 
S.W 2d 606, error dismissed, judg-| 
ment correct. 

Verdict for plaintiff 

In summary ejectment action, ten¬ 
dered issue whether defendant was 
plaintiff’s tenant, and if so, did he 
hold over after expiration of tenancy, 
was properly refused, since either af¬ 
firmative or negative answer would 
require verdict for plaintiff.—Stadiem 
V. Harvell, 179 S.K. 448, 208 N C. 103. 

82. Kan.—Rickel v. Atwood Equity 
Co-op. Exch., 215 P. 1015, 113 Kan. 
692. 

83. Tex.—Texas Employers' Ins. 

Ass’n V. Fricker, Civ.App., 16 S.W. 
2d 390. 

64 C.J. p 1149 note 69. 

84 . Tex—Phillips v. Stanolind Oil & 
Gas Co., Civ.App., 170 S.W.2d 802, 
error refused—Clay Drilling Co. v. 
Furman, Civ.App, 160 S.W.2d 869. 

64 C.J p 1149 note 70 
Questions held not objectionable 

(1) In general—Thompson v. 
Brown, Tex.Civ.App.. 222 S.W.2d 442 
—Dallas Ry. & Terminal Co. v. Mene- 
fee, Tex.Civ.App., 190 S.W 2d 160— 
McGregor Milling & Gram Co. v. War- 
en, Tex.Civ.App., 175 S.W.2d 476, error 
refused—Southern Transp. Co. v. Ad¬ 
ams, Tex.Civ.App., 141 S.W.2d 739, 
error dismissed, judgment correct— 
Tipton v. Tipton, Tex Civ.App., 140 
S.W.2d 866, error dismissed. Judgment 
correct—^Hicks v. Brown, Civ.App,, 
128 S.W.2d 884, modified on other 
grounds 151 S.W.2d 790. 136 Tex, 399 
—^Abshier v. Reavls, Tex.Civ.App., 64 
S.W.2d 1102, error refused. 

(2) In compensation proceeding, is¬ 
sue of total Incapacity and permanent 
character thereof requiring findings 
based on the preponderance of the ev¬ 
idence did not give undue prominence 
to the issue of injury or of partial in¬ 
capacity.—Texas Statd Highway De¬ 
partment V. Reeves, Tex.Civ.App., 161 
S,W.2d 357, error refused. 

(3) In compensation proceeding 
where claimant alleged injuries to 
head, chest, and shoulders, court did 


not err in submitting separate Issues 
whether claimant sustained Injuries 
to each his head, cheat, and shoulders, 
as against contention that court 
thereby unduly emphasized claim¬ 
ant’s contentions.—Traders & Gener¬ 
al Ins. Co. V. Burns, Tex.Civ.App., 118 
S,W.2d 391. 

85. Tex.—Minchen v. First Nat 
Bank of Alpine, Civ.App., 263 S.W. 
2d 601. error refused no reversible 
error—Bridwell v. Bernard, Civ. 
App., 169 S.W.2d 981, error refu.sed 
—City of Austin v. Howard, Civ. 
App,. 158 S W.2d 566, error refused 
—Ellis v. Dewis, Civ.App., 142 S. 
W.2d 291—Cisco & N. E Ry. Co. v. 
McCharen. Civ.App., 118 S.W.2d 844 
—Panhandle & S. F. Ry. Co. v. 
Friend, Civ.App., 91 S.W.2d 922— 
Fort Worth Properties Corporation 
v. Bahan, Civ.App.. 68 S.W.2d 228. 

64 C.J. p 1149 note 72. 

Afflrmatlva and xLegatlva sabmlsslou 

(1) Trial court was not required 
affirmatively and negatively to sub¬ 
mit the same special issue.—Ross v. 
Texas Emp. Ins. Ass’n, Tex., 267 S. 
W 2d 641—Drceben v. Sldor, Tex.Civ. 
App., 254 S.W.2d 908, refused no re¬ 
versible error—^F, W. Woolworth Co. 
V. Ellison, Tex.Clv.App., 232 S.W.2d 
867. 

(2) It was not error to refuse em¬ 
ployer’s requested special Issue as to 
whether injury was received while 
employee was doing act outside the 
course of his employment, where it 
was merely negative of instruction 
already given.—Anchor Cas, Co. v. 
Patterson, Tex.Civ.App., 239 S,W,2d 
901, refused no reversible error. 
Distinct acts of negligence 

An issue of whether motorist was 
negligent in falling to exercise ordi¬ 
nary care in returning to right side 
of highway to avoid collision does 
not resubmit issue of whether motor¬ 
ist was negligent in driving on left- 
hand side of highway, since such con¬ 
stitutes an act of negligence separate 
and di.stjnct from driving on left side. 
—McClelland v. Mounger, Tex.Civ. 
App.. 107 S.W.2d 901, error dismissed 
by agreement, 

86. Tex.—Texas & N. O. Ry. Co. v. 
Martin. Civ.App., 32 S.W.2d 363— 
Blakesley v. Kircher, Civ.App., 26 

j S.W.2d 1091, reversed on other 
grounds. Com.App., 41 S.W.2d 63. 

[ 87. Md.—East Coast Freight Lines 
I V. Mayor and City Council of Bal¬ 
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timore, 68 A.2d 290, 190 Md. 266, 2 
A.L.R.2d 386. 

N.T.—Fromer v. Glamour-Wear Mfg. 
Co., 95 N.Y.S.2d 302, 276 App.Div. 
420. 

Tex—Norton v. Caster, 81 S.W.2d 
487, 126 Tex 48—Minchen v. First 
Nat. Bank of Alpine, Civ.App., 263 
S.W.2d 601, error refu.sed no revers¬ 
ible error—'American Surety Co. of 
New York v, Ritchie, Civ App., 182 
S.W.2d 501, error refused—Southern 
Transp. Co. v. Adams, Civ.App., 141 
S.W.2d 739, error dismissed, judg¬ 
ment correct—Federal Underwrit¬ 
ers Exchange v. McDaniel, Civ. 
App., 140 S.W.2d 979, error dis¬ 
missed, judgment correct—^Hlcks v. 
Brown, Civ.App., 128 S.W.2d 884. 
modified on other grounds 151 S.W. 
2d 790, 130 Tex. 399—White v. 
Akers, Civ.App., 126 S.W.2d 388— 
Lone Star Gas Co. v. Eckel, Civ, 
App., 110 S.W 2d 936—Barrier v. 
Brinkman, Civ.App., 80 S.W.2d 366, 
affirmed 109 S.W.2d 462, 130 Tex. 
350—American Ins, Co, of Newark, 
N. J., v. Gregory, Civ.App., 77 S. 
W,2d 716—Sanders v. Lowrlmore, 
Civ.App., 73 S.W.2d 14 8, reversed on 
other grounds Lowrimore v. Sand¬ 
ers, 103 S.W.2d 739, 129 Tex. 663— 
Torres v, Dlshman, Civ.App., 69 S. 
W.2d 601, error dismissed—^U. S. 
Fidelity & Guaranty Co. v. Lind¬ 
sey, Civ.App., 66 S.W.2d 419, error 
dismissed—Willson v. Manasco, 
Civ.App., 63 S.W.2d 910—Williams 
V. National Bank of Commerce, Civ. 
App., 62 S W.2d 1108, reversed on 
other grounds National Bank of 
Commerce v. Williams, 84 S,W.2d 
691, 125 Tex. 619—Northern Texas 
Traction Co. v. Wright, Civ.App., 
62 S.W.2d 624. 

WlH.—E. L. Chester Co, v. Wisconsin 
Power & Light Co., 247 N.W, 861, 
211 Wls. 158—Quinn v. Hartmann, 
246 N.W. 687. 210 Wis. 651. 

64 C.J. p 1149 note 74. 

Erroneous propoeitiou 

It is error to submit to a jury an 
Interrogatory based on an erroneous 
proposition of law.—MePadden v. 
Thomas, 96 N.E,2d 264, 164 Ohio St. 
405—Bredenbeck v. Hollywood Cart¬ 
age Co,. 110 N.E.2d 162, 92 Ohio App. 
265. 

Agttuniag autj where aoae eadeta 

A question assuming an absolute 
duty on the part of a party, where 
no such duty exists, or assuming a 
broader duty than that resting on the 
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rcctly instructs the jury as to a matter of law each 
question need not specifically embody such matter.^® 
Where a statutory liability is involved, statutory 
terms should be used in submitting questions to the 
jury.®® So when negligence is predicated on failure 
to comply with some statutory rule of conduct or 
on the violation of a penal statute, the issue of 
whether the statute has been complied with or 
violated should be submitted in the language of the 
statute.^O On the other hand, while a question re¬ 
producing the language of the statute which de¬ 


fines fraud, in asking whether fraud was com¬ 
mitted, is not improper,®! ordinarily, in such cir¬ 
cumstances, it is not necessary that the language 
of the statute be used, and it is better that it not 
be used if the substance of the matter can better 
or more simply be covered in other langiiage.®^ 

It is generally required that an interrogatory or 
special issue be complete®® and take into account 
all the elements necessary or proper to a determina¬ 
tion of the question.®^ So also, the question or 


party, is improper and should not be 
*lven. 

Mich.—^Vukich v. City of l>etroit, 
Dept, of St. Rys., 28 N.W.2d 894, 
318 Mich. 516. 

Tex,—Gulf, C. & S. F. Ry. Co. v. Pic¬ 
ard, Civ.App., 147 S.W.2d 303, error 
dismissed, judgment correct— 
Hornsby Heavy Hardware Co. v. 
Prichard. Civ.App., 119 S.W.2d 410, 
error dismissed—Texas Electric 
Service Co. v. Kinkead, Civ.App., 
84 S.W.2d 667, error dismissed. 

64 C.J. p 1149 note 74 [b]. 

SatOAges 

(1) In action for wrongful attach¬ 
ment and conversion of stock of gro¬ 
ceries, special issues properly sep¬ 
arated the actual damages from ex¬ 
emplary damages and did not result 
in an award of double recovery by 
plaintiff.—Coastal Transport Co. v. 
Fisher, Tex.Civ.App., 226 S.W.2d 995, 

(2) Special issue on what damages 
would compensate plaintiff for inju¬ 
ries, with instruction that jury should 
consider loss sustained up to time of 
trial and what he would probably 
suffer in future and physical pain and 
mental anguish, if any, that ho had 
undergone and would in reasonable 
probability suffer in future, was not 
erroneous as allowing double recov¬ 
ery.—Airline Motor Coaches v. Ben¬ 
nett, CivApp., 184 S.W.2d 624, re- 
ver.sod on other grounds 187 S.W.2d 
■982, 144 Tex, 36. 

Special issues held not objectionable 

K.C —Industrial Discount Corpora¬ 
tion V. Radecky, 170 S.E. 640, 205 
N.C. 163. 

Tex.—Solgoard v. Texas & N. O, R, 
Co., 229 S.W.2d 777, 149 Tex. 181— 
Haynes B. Ownby Drilling Co. v. 
McClure. Civ.App., 264 S.W.2d 204, 
error refused no reversible error— 
Nussbaum v. Anthony, Civ.App., 214 
S.W.2d 686, refused no reversible 
error—Pope v. Jackson, Civ.App., 
211 S.W.2d 968, affirmed Austin 
Road Co. v. Pope, 216 S.W.2d 663, 
147 Tex. 430—Dallas Ry. & Ter¬ 
minal Co. V. Orr, Civ.App., 210 S. | 
\V.2d 863, affirmed 215 S.W.2d 862, 
147 Tex. 383—^McCown v. Jennings. ! 
Civ.App., 209 S.W.2d 408—Port j 
Worth & D. C. Ry. Co. v. Kiel, Civ. 
App., 186 S.W.2d 144, reversed on 
other grounds 187 S.W.2d S7l, 143 | 


Tex. 601—City of Fort Worth v. 
Lee, Civ.App., 182 S.W.2d 831. af¬ 
firmed 186 S.W.2d 964, 143 Tex. 661, 
169 A.L.R. 125—Consolidated Un¬ 
derwriters V. Pruitt, Civ.App., 180 
S.W.2d 461, error refused—City of 
Waco V, Teague, Civ.App., 168 S. 
W.2d 621—International Brother¬ 
hood of Boilermakers, Iron Ship¬ 
builders & Helpers of America v. 
Huval, Civ.App., 154 S.W.2d 233, 
affirmed in part and reversed in 
part on other grounds 166 S.W.2d 
107, 140 Tex. 21—Kadane v. Clark. 
Civ.App., 134 S.W.2d 448. reversed 
on other grounds 143 S.W.2d 197, 
136 Tex. 496—Coca Cola Bottling 
Co. v. Heckman. Civ.App,, 113 S.W. 
2d 201—Kansas City Life Ins. Co. 
v. Fisher, Civ.App., 83 S.W.2d 1063, 
error dismissed—Royal Indemnity 
Co. V. Neely, Civ.App., 80 S.W 2d 
478—Buford v. Southwestern Life 
Ins. Co., CivA-pp., 77 S.W.2d 318 
—Southland Greyhound Lines v. 
King, Civ.App., 77 S.W.2d 281, er¬ 
ror dismissed—Davenport v. Texas 
& N. O. R. Co., Civ.App., 72 S.W. 
2d 933—^Western Telephone Corpo¬ 
ration of Texas v. McCann, Civ. 
App., 69 S.W.2d 466, reversed on 
other grounds 99 S.W.2d 896, 128 
Tex. 682—Quanah, A. & P. Ry. Co. j 

V. Eblen. Civ.App., 66 S.W.2d 1060, | 

error refused. i 

88. Tox—Hough v. Grapotte, Civ. 
App., 69 S.W.2d 886, affirmed 90 S. 

W. 2d 1090, 127 Tex. 144. 

64 C.J. p 1160 note 78. 

89. Wis.—Morley v. City of Reeds- 
burg, 248 N.W. 431. 211 Wls. 604. 

Produclug cause of iuoapaclty 

In compensation proceeding, issues 
concerning personal injury as pro¬ 
ducing cause of incapacity should ba 
submitted in language which, when 
answered, will conform «ls nearly as 
possible to the language of the stat¬ 
ute.—Traders & General Ins. Co, v. 
Turner. Tex Civ.App., 149 S.W.2d 693. 

90. Tex—Swann v. Wheeler, 86 S. 
W.2d 735, 126 Tex. 167. 

91. Wls.—^Jensen v. Wisconsin Cent. 
Ry. Co., 128 N.W. 982, 146 Wls. 
326. 

92. Tex.—Rick v. Farrell, Civ.App., 
266 S.W. 622. 

93. Tex.—Groves v. National Loan 
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&, Investment Co. of Detroit, Mich., 
Civ.App., 102 S.W.2d 608. 

94. U.S.—^American Smelting & Re¬ 
fining Co. V. Maloy, C.A.Tex., 198 
P.2d 206, rehearing denied 199 F.2d 
62. 

HI.—Tucker v. Kallal, 112 N.B.2d 731, 
360 Ill App. 826. 

Mass—Coplthorn v. Boston & M. R. 

R. . 17 N.E.2d 713, 301 Mass. 510. 
N.H.—Saloshln v. Houle, 164 A. 767, 

86 N.H. 132. 

Tex.—East Texas Theaters v. Swink, 
177 S.W.2d 196, 142 Tex. 268—Tex¬ 
as & N. O, R. Co. V. Crow, 123 S. 
W.2d 649, 132 Tex. 466—Collier v. 
Bankston-Hall Motors, Civ.App., 
267 S.W.2d 898—S. H. Kress & Co. 

V. Selph, Civ.App., 260 S.W.2d 883, 
error refused no reversible error— 
Kennedy v. Wichita Production Co, 
Civ.App., 242 S.W.2d 261, refused 
no reversible error—Tippett v. 
Woolley, Civ.App., 230 S.W.2d 283 
—Outhier v. Parker, Civ.App., 207 

S. W.2cl 237, reversed on other 
grounds 209 S.W.2d 769, 146 Tex. 
695—Gillette Motor Transport Co. 
v. Whitfield, Civ.App., 188 S.W.2d 
90, refused for want of merit— 
Great Atlantic & Pacific Tea Co. v. 
Garner, Civ.App., 170 S.W.2d 502, 
error refused—^Walton v. West 
Texa.s Utilities Co., Civ.App, 161 
S.W.2d 618, error refused—Dallas 
Railway & Terminal Co. v. Bishop, 
Civ.App., 163 S.W.2d 298—Hickox 
v. Hickox, Civ.App., 161 S.W.2d 913 
—City of Corpus Christ! v. McMur- 
rey, Civ.App., 146 S.W.2d 664, error 
dismissed, Judgment correct—Bor¬ 
der State Life Ins. Co. v. Noble, 
Civ.App., 138 S.W.2d 119, error dls- 
mis.sed, Judgment correct—Texas 
Employers Ins. Ass*n v. Thrash, 
Civ.App., 136 S.W.2d 905, error dis¬ 
missed, judgment correct—Texas & 
P. Ry. Co, V. Heathington, Civ.App., 
116 S.W.2d 495—LoutsiaJia, A. & T. 
Ry. Co. v. De Vance, Civ.App., 114 
S.W.2d 922, error dismissed—Gulf 
States Utilities Co. v. Dillon, Civ. 
App., 112 S.W.2d 752—Rudolph v. 
Hanes, Civ.App., Ill S.W.2d 1189— 
Cantu V. South Texas Transp. Co., 
Clv.App., 110 S.W.2d 995—Western 
Cas. Co. v. Lapco, Civ.App., 108 S. 

W. 2d 740, error dismissed—Groves 
V. National Loan & Investment Co. 
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Special issue submitted must not allow the jury to is necessarily involved in the language used,®^ and 
take into account facts not proper to be considered it is not necessary that the question be qualified or 

in answering it,^^ or, on the other hand, confine restricted to particular circumstances where no 

them to a consideration of part of the pertinent other circumstances are in evidence.^® Special is- 

and proper evidence, to the exclusion of other such sues should not be framed in a manner that the 

evidence.^® However, a particular element of right jury might know therefrom what the effect of their 

or liability need not be explicitly included where it answer would be on the judgment to be rendered.^^ 


of Detroit, Mich., Clv.App., 102 S. 
W.2d 508—Gulf States Utilities Co 
V. Wooldridge. Civ.App., 90 S.W.2d 
326—Texas Electric Service Co. v. 
Kinkead, Civ.App., 84 S.W.2d 667, 
error dismissed—Texas & N. O. R. 
Co. v. McGinnis, Civ.App., 81 S.W. 
2d 200, affirmed 109 S.W.2d 160, 130 
Tex. 338—Singer Iron & Steel Co. 
V. Republic Iron & Metal Co„ Civ. 
App., 80 S.W.2d 1037—Texas & P. 
Ry. Co. v. Hesterly, Civ.App., 79 
S.W.2d 909, error dismissed—^Fort 
Worth & D. C. Ry. Co. v. Rowe. 
Civ.App., 69 S.W.2d 169—Gulf Cas¬ 
ualty Co. V. Taylor, Civ.App., 67 
S.W.2d 416, error dismissed—U. S. 
Fidelity & Guaranty Co. v. Lind¬ 
sey, Civ.App., 66 S.W.2d 419, error 
dismissed. 

Wis.—Vogel v. Vetting, 60 N.W.2d 
399, 265 Wis. 19 —Swenson v, Kan¬ 
sas City Life Ins. Co,. 17 N.W.2d 
584, 246 Wis. 432—Culver v. Webb. 
12 N.W.2d 731, 244 Wis. 478—Carl¬ 
son v. Strasser, 2 N.W.2d 233, 239 
Wis. 631—Reiher v. Mandernack, 
291 N.W. 758, 234 Wis. 668. 

64 C.J. p 1160 note 76. 
iregUganee 

(1) The trial court must include in 
an issue of negligence every essen¬ 
tial fact necessary to constitute neg¬ 
ligence.—Wells v. Ford, Tex.Clv.App., 
118 S.W.2d 420, error dismissed, 

(2) In submitting an Issue as to 
negligence of a child in personal In¬ 
jury action, it is permissible to refer 
to age, intelligence, and experience 
of the child.—Davis v. Shafer, Tex. 
Civ.App., 222 S.W,2d 145, refused no 
reversible error. 

Spooial issues held not erroneous 

(1) In general.—Texas & N. O. R. 
Co. V. KrasofC, 191 S.W.2d 1, 144 Tex. 
436—Texas Emp. Ins. Ass’n v. Tal- 
madge, Tex.Clv.App., 266 S.W.2d 945, 
error refused no reversible error— 
Southwest Stone Co. v. Symons, Tex. 
Civ.App., 237 S.W.2d 380, error re¬ 
fused no reversible error—Pacific 
Emp. Ins. Co. v. Brasher, Tex.Civ. 
App., 234 S.W.2d 698, error refused no 
reversible erroi^Frint v. Tate, Tex, 
Civ.App., 162 S.W.2d 737—Cook v. 
Hutto. Civ.App., 161 S.W. 2d 642, re¬ 
versed on other grounds Hutto v. 
Cook, 164 S.w.2d 613, 139 Tex. 571 
—^Mlssouri-Kansas-Texas R. Co. of 
Texas V. McKinney, Civ.App., 126 S.W. ' 
2d 789, affirmed Missouri, bL & T. R. 
Co. of Texas v. McKinney, 146 S.W.2d j 
1081, 136 Tex 76 —Burlington-Rock 
Island B. Co. v. Davis, TexClv.App., I 


123 S.W.2d 1002, error dismissed, 
judgment correct—International- 

Great Northern R. Co. v. Pence, Tex. 
Civ.App., 113 S.W.2d 206, error dis¬ 
missed—Duff V. Roeser & Pendleton, 
Tex.Clv.App., 96 S.W.2d 682. 

(2) In suit in trespass to try title, 
special issue submitting question of 
adverse possession was not improper 
as omitting element of contmuous- 
nesa.—Reed v. Magnolia Petroleum 
Co.. Tex.Civ.App., 67 S.W.2d 369, er¬ 
ror dismissed. 

(3) An issue whether Jury found 
from s preponderance of the evidence 
that collision was not caused by an 
“unavoidable accident’* sufficiently in¬ 
cluded the element of causation with 
respect to negligence.—^Jiazer v. 
Wheeler. Civ.App., 130 S.W.2d 363. re¬ 
versed on other grounds Wheeler v. 
Glazer. 163 S.W.2d 449, 137 Tex 341, 
140 A L R. 1301. 

(4) In compensation proceedings, 
It is sufficient for trial court to sub¬ 
mit an issue as to whether employee 
sustained accidental injury to his 
body on occasion in question, without 
necessity of setting out various In¬ 
juries mentioned In pleadings.—Texas 
Emp. Ins, Ass’n v. Talmadge, Tex. 
Civ App., 266 S.W.2d 946, error re¬ 
fused no reversible error. 

95. Tex.—Martin v. Traders & Gen¬ 
eral Ins. Co., Clv.App., 258 S,W.2d 
142, error refused no reversible er¬ 
ror—Highway Ins. Underwriters v. 
Lufkin-Beaumont Motor Coaches, 
Civ.App., 216 S.w.2d 904, refused 
no reversible error—^Southern Un¬ 
derwriters V. Wright, Clv.App,, 142 
S.W.2d 297—^Edmondson v. Carroll, 
Clv.App,, 134 S.W.2d 378, error dis¬ 
missed, judgment correct. 

64 C.J. p 1160 note 76. 

Damages 

Special Issue inquiring of Jury what 
sum of money, if any, would fairly 
and reasonably compensate plaintiff 
for his injuries, if any, “directly and 
proxlmately caused by the collision 
in question," taking Into consideration 
the enumerated elements of damage 
and none other, was not subject to 
objection that it did not limit the 
damages of plaintiff to those directly 
and proxlmately caused by defend¬ 
ants’ negligence.—Grocers Supply Co. 
V. Stuckey, Tex.Civ,App., 152 S.W.2d 
911. 

*nis trial court is not warraatad Is 
asssiwlnff that jury will consider mat¬ 
ters not in evidence in answering is¬ 
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sues submitted.-—Southern Under¬ 
writers V. Thomas, Tex Civ.App., 131 
SW.2d 409, error dismissed. Judg¬ 
ment correct. 

Special issues held sot erroaeoxis 

Tex.—McClellan v. Krebs, Clv.App., 
183 S.W.2d 768, error refused—^Reed 
V, Southern Pac. Co., Clv.App., 123 
S.W.2d 892, error dismissed— Gal¬ 
veston, H. & S. A. Ry. Co. V, Waldo, 
Civ.App., 77 S.W.2d 326, error dis¬ 
missed. 

96. Tex.—^Biers v. Fort Worth 
Lloyds, Civ.App., 219 S.W.2d 493, 
refused no reversible error—City 
of Port Worth v. Lee, Clv.App., 182 
S.W.2d 831, affirmed 186 S.W.2d 964, 
143 Tex. 661, 169 A,L.R. 126—Rock¬ 
ford Life Ins. Co. v. Tschiedel, Civ. 
App., 61 S.W.2d 636, error refused. 

64 C.J. p 1160 note 77. 

Dvldesoc applied to issues 
Trial court, in submitting special 
issues, should frame questions to 
secure consideration of the evidence 
applied to the issues framed by plead¬ 
ings and supported by evidence.— 
Thoresen v. Grythlng, 69 N.W.2d 682, 
264 Wis. 487. 

97. Tex.—Rust V. Page, Civ.App., 52 
S.W.2d 937. 

64 C.J. p 1161 note 80. 

98. Cal.—Ruppel v. United Railroads 
of San Francisco, 101 P. 803, 10 Cal. 
App. 319. 

64 C.J. p 1161 note 81. 

99. Tex.—Texas & P. Ry. Co. v. 
Heathington. Civ.App., 116 S.W.2(i 
495—Flnck Cigar Co. v. Campbell, 
Clv.App., 114 S.W.2d 348. affirmed 
133 SW.2d 759, 134 Tex. 260—Con¬ 
tinental Oil Co. V. Barnes, Civ.App., 
97 S.W.2d 494, error refused. 

Wis.-—Zombkowskl v. Wisconsin Riv¬ 
er Power Co., 64 N.W.2d 236, 267 
Wis. 77. 

Special issues held not erroneous 

Tex.—Travelers Ins. Co. v. Mote, Civ. 

App., 116 S.W.2d 427, error dls- 
j missed—Flnck Cigar Co. v. Camp- 
‘ bell. Clv.App., 114 S.W.2d 348, af¬ 
firmed 133 S.W.2d 769, 134 Tex. 250. 
(Jonditloaal submlssiou 

(1) The conditional submission of 
a special Issue was not objectionable 
on ground that issue informed jury 
of effect of their answer to previous 
special issue, although preceding the 
conditionally submitted issue jury 
was instructed that they would an¬ 
swer such issue only if they answered 
previous Issue in affirmative.—Grie- 
ger V. Vega, Tex., 271 S.W.2d *6“ 
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Ordinarily a qucstica or special issue should not be case,* and the mere fact that a question might be 

phrased in the alternative,^ but submitting different more aptly drawn or its form improved does not 

issues in the alternative is not error where there is make it erroneous.® In other words, the test of 

substantial evidence to support each alternative.^ the sufficiency of special issues is whether they 

It is not improper to submit the theory of one party cover all pertinent evidence and fairly apply it,® 

separate from that of the other.® and they will be upheld when they present proper 

inquiries as to all determinative facts in dispute and 
Interrogatories or issues are ordinarily sufficient afford the parties the opportunity to introduce and 


where they fairly submit material 

Texas Bmp. Ins. Ass’n v. Lee, Tex 
CIv.App., 264 S.W.2d 902, reversed 
on other rrounds, Sup., 256 B.W.2d 56i) 
—Montgomery v. Gay, TexCiv.App., 
212 S.W’.2d 941—Rhone v. Pox, Tex 
Civ.App., 142 S.W.2d 642, error die- 
mlBsed. 

(2) In workmen'a compenHallon 
proceeding-, wherein special issue re- 
Quired jury to find how many weeks 
of total Incapacity, If any, employee 
sustained or would sustain by reason 
of Injury suffered, only If jury should 
find In response to another special 
Issue that such Incapacity was tem¬ 
porary, It was proper for trial court 
to make first special Issue corollary 
to, and dependent on, answer to sec¬ 
ond special Issue, as against con¬ 
tention that jury was thereby advised 
of legal effect of tholr answers.— 
United Employers Casualty Co. v. 
Oden, Tex.ClVJlpp., 160 SW.2d 114. 

(S) Propriety of conditional sub¬ 
mission see infra subdivision o of 
this section. 

1. Tex.—Texas Employers' Ins 

Ass'n v. Galloway, Civ.App., 40 S. 

W.2d 973. 

64 C.J. p 1149 note 60. 

a. Mo.—Cross V. Fletcher, App., 216 

S.W.2d 101. 

Altsnubtlv* dsftiumi 

The fact that Issue of unavoidable 
accident In automobile collision case 
was based on same alleged acts of 
negligence as was issue of sole proxi¬ 
mate cause did not preclude court 
from submitting both Issues on the¬ 
ory that where two issues are raised 
by same pleadings or evidence court 
may properly submit either Issue, but 
not both, since a party may urge al¬ 
ternative and even Inconsistent de¬ 
fenses.—Schuhmacher Co. v. Hol¬ 
comb, 177 S.W.2d 961. 142 Tex. 382. 
Partial Ijuwpaolty ! 

Where employee's main contention , 
was that ho had suffered total perma¬ 
nent Incapacity, and he requested 
compensation for incapacity of less 
serious nature only In alternative, I 
and insurance carrier's answer to 
such contentions was simply general 1 
denial, submitting issues with respect 
to partial Incapacity only In alterna- I 
tlve was proper.—Texas BJmployers 
Ins. Ass'n y. McNorton, Civ.App., 92 I 
S.W.2d 662. error dismissed 122 0.W. 
2d 1048, 188 Tex. 168. ' 


questions in the • fairly apply all 


3. Tex.—Simpson v. Fulcher, Civ, 
App, 46 S.W.2d 1012. 

4. Ill—Johnson v. Luhman, 78 N.E 
2d 107. 333 IlLApp. 418. 

Iowa—In re McKeon's BTstate, 289 N. 
W 916, 227 Iowa 1060. 

N.(!—Cherry v. Andrews, 56 S E.2d 
703, 231 N.C. 261—Pako v Morris, 
63 S.K2d 300, 230 N.C. 424—Miller 
v. McConnoll, 86 S.E.2d 722. 226 
N.C. 28. 

Ohio.—Carney v. Dnyton Power & 
Light Co., App., 67 N.B.2d 120. 

Pa.—Harrison v. Metropolitan Life 
Ins. Co.. 79 A.2d 115, 1G8 Pa Super. 
474. 

Tex—^Mlnchen v. First Nat. Bank of 
Alpine, (nv.App., 263 aW2d 601, 
error refused no reversible error— 
Ervay-Canton Apartments v. Hat- 
terlck, Clv.App., 239 SW.2d 160, re¬ 
fused no reversible error—^United 
Gas Pipe Line Co. v. Smith, Civ. 
App., 232 S.W.2d 76G—Liberty Mut. 
Ins. Co. V. Murphy, Civ.App., 206 

S.W.2d 398—Folse v. Monroe, Civ. 
App., 190 S.W.2d 604, refused for 
want of merit—Blue Bonnet Life 
Ins Co v. Connaway, Civ App., 188 
S.W.2d 1016—Payne v. Nichols, Civ, 
App., 176 S.W.2d 961, error refused 
—H. M. Cohen Lumber & Building 
Co. V. PonoH, Civ.App, 164 SW.2d 
206, error refused—Hydo v. Eng¬ 
lish, Civ.App., 139 S.W.2d 628, er¬ 
ror dismissed—^T hompson v. 

Schletse, Civ.App., 126 S.W.2d 1044 
— ^Wilson V. Riley, CIv.App., 122 S. 
W.2d 693—Brotherhood of Locomo¬ 
tive Firemen and Englnemen v. 
Greens. Civ.App., 122 S.W.2d 666, 
error dismissed—City of KJrbyvIlIe 
v. Smith, Civ.App.. 104 S.W.2d 664 
—North British & Mercantile Ins. 
Co, V. Stringer, Clv.App., 98 S.W.Sd 
806. error dismissed— Mid-Kansas 
011 8b Gas Co. v. Burton, Clv.App., 
87 S.w.2d 888, error dismissed— 
Bush V. Gaffney, Clv.App, 84 S.W. 
2d 769—^Federal Crude OH Co. v. 
Yount-Lee Oil Co., Clv.App., 73 8. 
W.2d 969, error dlsnussed and cer¬ 
tiorari denied 55 S.Ct. 666, 296 U.S. 
741, 79 L,Ed. 1687—Senders v. Stln- 
netto. Civ.App., 78 S.W.2d 637, error 
refused—^Dennison v. Qlljnore, Civ. 
App., 71 S.W.2d 542, error dismissed 
—Elrod y. Word, CivApp., 66 S.W. 
2d 410. 

64 C.J. p 1151 note 88. 
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pertinent evidence.'^ If the issues 

other statemeats of rale 

(1) Issues presenting to Jury prop¬ 
er inquiries as to all essential mat¬ 
ters or determinative facts in dispute 
are sufficient—Green v. Inter-Ocean 
Casualty Co. of Cincinnati, Ohio, 167 
S E. 38, 203 N.C. 767. 

(2) Issues, arising on pleadings, 
Bufflerient to enable parties to present 
to jury their respective contentions 
as to law and facts, and sufficient, 
when considered in connection with 
admissions of parties in pleadings 
and at trial, to support judgment, are 
not exceptionable—Furr v. Trull, 171 
SSL 641, 205 NC. 417 

Laagnaga of polloy provlaloa 

In suit for total loss of bananas 
damaged by refrigerating ammonia, 
under policy covering cost of replace¬ 
ment of material lost os result of ex¬ 
plosion, BubmiSHiun of the issue of 
damages in almost the exact language 
of the policy provision was proper — 
Cromble & Co. v. Employers' Fire Ins. 
Co. of Boston, Mass., Tex Civ.App., 
260 S.W,2d 472, refused no reversible 
error. 

I 5. WiH. — Honore v. Ludwig, 247 N. 

I W. 336, 211 WiB. 364. 

64 Ch7. p 1161 note 84. 

6. N.C—Grier v. Weldon, 172 S.E 
I 200, 206 N.a 676. 

Tex.—Texas General Indem. Co. ▼. 

Scott, 263 S.W.2d 651. 

64 C.J. p 1151 note 86. 

Falraass mad latalUgllilllty 

A special issue submission should 
be fair to the parties and readily un¬ 
derstandable by Jury.—Thompson v. 
Sisti, Civ.App., 224 S.w.2d 600, af¬ 
firmed Siatl V. Thompson, 229 S.W.2d 
610, 149 Tsx. 189. 

Partloiilag Mt of qnestLoiu 
Use of or failure to use partlculcur 
set of questions to jury Is not error. 
If ultimate fact questions are so stat¬ 
ed that legal and proper Judgment 
j may be entered by cgurL—^Honore v. 

I Ludwig, 247 N.W. 386, 211 Wia. 364. 

7. N.C.—Cherry v. Andrews, 56 S.E 
2d 708. 281 N.C. 261—Miller v. Mc- 

I Connell. 36 S.B.2d 722, 226 N.C. 28— 
Steele V. Coxe, 86 S.E 2d 288. 226 
I N.C. 726--Ll8ter v. Lister. 24 S.E. 

! 2d 342, 222 N.C, 656—Oliver v. Oliv- 
I er. 13 S.E.2d 648, 219 N.C. 299. 

Fnll presenta t ion of ooatrove r sy 
I In action to recover for services 
^ rendered intestate, issues as to wheth- 
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submitted by the court are sufficient in form and 
substance to present all phases of the controversy, 
there is no ground for exception to the issues.® 
In the application of the foregoing rules, particular 


interrogatories or special issues have been held 
proper and sufficient in form,® as in negligence ac¬ 
tions generally,tort actions against municipali- 
ties,^l and workmen’s compensation suits but 


er plaintiff and intestate entered Into 
contract, intestate breached contract, 
and plaintiff rendered services to in¬ 
testate in good faith relying on con¬ 
tract and as to amount, if any, plain¬ 
tiff was entitled to recover, fully pre¬ 
sented controversy.—Price v. Asklns, 
194 S.E. 284, 212 N.C. 583. 

8. N.C,—Price v. Aakms, supra.. 

9. Ariz.—Parker v. Gentry, 185 P.2d 
767. 66 ArJz. 189. 

Ill —Bernard v. Metropolitan Life 
Ins. Co., 45 N.E.2d 518, 316 lll.App. 
655. 

N.C.—Baushar v. Willis, 185 S.E. 444, 
210 N.C. 52—Jernigan v. Jernigan, 
178 S.E. 587, 207 N C. 831. 

Pa—Schmidt v. Campbell, 7 A.2d 554, 
136 Pa.Super. 590 

Tex —Texa.s & N O H. Co. v. Krasoft, 
191 SW.2d 1, 144 Tex. 436~Han- 
cock v. Sammons, Clv.App, 267 S, 
W 2d 252, error refused no revers¬ 
ible error—Alamo Ca.s. Co. v. Rizk, 
Civ.App., 263 S W.2d 190, error re¬ 
fused no reversible error—Brown v. 
Brown, Civ.App , 256 S.W.2d 143, 
refused no rcver.sible error—Dean 
V. Safety Cas Co , Civ.App., 190 S. 
W 2d 760, refused for want of merit 
—Dempster Mill Mfg. Co. v. Wiley, 
Civ.App., 131 S W.2d 267, error dis- 
mis.sed, judgment correct—Hick¬ 
man V. Sullivan, Civ App., 128 S W. 
2d 457, error dismls-sed, Judgment 
correct. 

Wis—Pierncr v. Mann. 25 N.W 2d 83, 
249 Wis. 469—Stuart v Winnie. 258 
N.W. 611, 217 Wis 298—Hoffman v. 
Regllng, 268 N.W. 347, 117 Wus. 66, 

10. Ohio.—Johnson v. Oernon, 107 N, 
E 2d 377, 91 Ohio App. 629. 

Tex—Mason v. Yellow Cab & Bag¬ 
gage Co., 269 SW.2d 329—Texas & 
N. O. R. Co. V. Kra.soff, 191 S W 2d 
1, 144 Tex. 436—Thurman v. Chand¬ 
ler. 81 S.W2d 489, 125 Tex. 34— 
Jarbet Co. v. Hengst, Civ.App., 260 
S.W.2d 88—S, H. Kress & Co. v. 
Selph, Civ.App , 260 S.W.2d 883, er¬ 
ror refused no reversible error— 
Thornton v. Morgan, Civ App., 245 
S.W.2d 379—Southwest Stone Co, v. 
Symons, Civ.App., 237 S.W 2d 380, 
error refused no reversible error— 
Farmers’ Gin Co-op. Ass'n v. Mitch¬ 
ell. Civ.App.. 233 S.W.2d 948—Gulf, 
Colorado & .Scania Fe Ry. Co. v. 
Smart, Civ.App., 222 S.W.2d 161, re¬ 
fused no reversible error—Benson 
v. Missouri, K. &; T. R, Co , Civ.App., 
200 S.W.2d 233, error refused no re¬ 
versible error—Good v. Born, Civ. 
App., Civ.App., 197 S.W.2d 589, er¬ 
ror refused no reversible error— 
Gillette Motor Transp. Co. v. Whit- 
fleld, Civ.App., 197 S.W.2d 157, 
Affirmed 200 S.W.2d 624, 145 Tex. j 


671—Dallas Ry. & Terminal Co. v. 
Menefee, Civ.App., 190 S.W.2d 150— 
City of Coleman v. Kenley, Civ. 
App., 168 S.W.2d 926—Graham v. 
Dallas Railway & Terminal Co., 
Civ.App., 165 S.W.2d 1002, error re¬ 
fused—Doornboa v. Looney, Civ. 
App., 169 S.W.2d 166, error refused 
—Texas Cities Gas Co. v. Dickens, 
Civ.App, 166 S.W.2d 1010, affirmed 
168 S.W.2d 208, 140 Tex. 433—Jus- 
tlsa V. Naquin, Civ.App.. 137 S.W.2d 
72, error dismissed, judgment cor¬ 
rect—International-Great Northern 
R. Co. V. Acker, Civ.App,, 128 S.W. 
2d 606, error dismissed, judgment 
correct—El Paso Electric Co. v. 
Barker, Civ.App., 116 S W 2d 433, 
reversed on other grounds 137 S 
W.2d 17, 134 Tex. 496—Kimbrow 

V. Port Worth & D. C. R. Co.. Civ. 
App.. 86 S.W.2d 78. affirmed Fort 
Worth «& D. C. Ry. Co. v. Kimbrow, 
112 S.W.2d 712, 131 Tex. 117—Ford 
Motor Co. V. Whitt, Civ.App., 81 S. 

W. 2d 1032, error refused—Renfro 
Drug Co. v. Jackson, Civ.App., 81 S. 
W,2d 101, error dismissed—Keas v. 
Fox Transfer Co., Civ.App., 77 S. 
W.2d 651—McMath Co. v. Staten, 
Civ.App.. 60 S.W.2d 290—England 
V. Pitts. Civ.App., 66 S.W.2d 493. 
error dismissed. 

Wis.—Tanlsch v. American Fidelity 
& Cas Co., 44 N.W.2d 267, 267 Wis. 
462—Garcia v. Chicago & N. W. Ry. 
Co, 42 N.W.2d 288, 256 Wis 633— 
Schworer v, Einberger, 286 N.W. 14, 
232 Wis. 210—Jackson v. Robert L 
Reisinger & Co., 263 N.W. 641, 219 
Wis. 63.5—Campbell v. Spaeth, 260 
NW. 394, 213 Wis. 162—Leonard v. 
Bottornley, 245 N.W. 849, 210 Wis. 
411, followed in 246 N.W. 852, 210 
Wis. 420, and 264 N.W. 863, 210 Wis. 
421. 

Acts of negligence 

In personal injury action, an inter¬ 
rogatory requiring jury, if they find 
defendant guilty of negligence, to 
specify his acts of negligence, is prop¬ 
er, and jury’s failure or inability to 
find existence of claimed act of neg¬ 
ligence is equivalent to finding on 
such claim against party having bur¬ 
den of establishing it.—Mills v. City 
of Cleveland, Ohio App., 117 N.E.2d 
471. 

Xn automobile oollisiou com, ques¬ 
tion of defendant’s negligence may be 
submitted to jury by inquiring wheth¬ 
er defendant failed to use ordinary 
care in such respects as evidence may 
indicate, followed by instruction de¬ 
fining ordinary care.— Hoffman v. 
Regllng, 268 N.W. 347, 117 Wis. 66. 

Speed 

Question to jury as to whether de¬ 
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fendant in action for injuries to one 
riding in automobile driven by him 
failed to exercise ordinary care not to 
increase danger assumed by plaintiff 
with respect to speed was held not to 
render verdict, exonerating defendant 
in such respect, fatally defective as 
making it impossible to determine 
whether Jury concluded that he was 
not driving at excessive speed or that 
plaintiff assumed risk thereof.—Arch¬ 
er V, Chicago. M., St. P. & P. Ry. Co , 
265 N.W, 67, 216 Wis. 609, 96 A.L.R. 
861. 

Samages 

(1) In personal Injury action, court 
should have submitted plaintiff’s re¬ 
quested special issue, “In the event 
that the plaintiff should be entitled to 
recover, at what sum should his dam¬ 
ages be assessed?’’ Instead of issue 
given reading, “What sum would rea¬ 
sonably compensate the plaintiff for 
his loss and Injury which was directly 
produced by the derailment of train in 
question?”—Braun v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 172 N.W. 743, 
170 Wis. 10. 

(2) Use of phrase “and so forth,” 
In issue as to damages In personal in¬ 
jury action, was held error —City of 
Beaumont v, Dougherty, Tex.Civ.App., 
298 S.W. 631, affirmed. Com.App., 9 S. 
W.2d 1030. 

11. Tex.—City of Dallas v Hutchins, 
Civ App., 226 S.W.2d 166, refused 
no reversible error—City of Waco 
v. Thralls, Civ.App., 172 S W 2d 142, 
error refused—City of Grandview v. 
Ingle. CIV.APP., 90 S.W.2d 866. er¬ 
ror dismissed. 

43 C.J. p 1316 note 12. 

13. Tex.—Texas General Indem. Co. 

V. McNeill, Civ.App., 261 S.W.2d 378 
—Lumbermen’s Mut. Cas Co. v. 
Zinn, Civ.App., 220 S.W.2d 906— 
Texas Emp. Ins. Ass’n v. Tanner, 
Civ.App., 218 S.W.2d 277, refused no 
reversible error—Texas Emp. Ins. 
Ass’n V. Fletcher, Civ.App , 214 S. 

W. 2d 873, refused no reversible er¬ 
ror—Aetna Cas. & Sur. Co. v. Isen- 
see, Civ.App., 211 S.W.2d 613, re¬ 
fused no reversible error—^Associat¬ 
ed Employers Lloyds v. Wiggins, 
Civ.App., 208 S.W.2d 706, refused no 
reversible error—Lewis v. Texas 
Emp. Ins. Ass'n, Civ.App., 197 S.W. 
2d 187, error refused no reversible 
error —Mtna Cas. & Sur. Co. v. Da¬ 
vis, Civ.App., 196 S.W.2d 36—Fed¬ 
eral Underwriters Exchange v. Rat¬ 
tler, Civ.App., 192 S.W.2d 942, re¬ 
fused no reversible error—'Traders 
& General Ins. Co. v. Wilder, Civ. 
App., 186 S.W.2d 1011—Traders & 
General Ins. Co. v. Yarbrough, Civ. 
App., 181 S.W.2d 306—Southern Un- 
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Other particular interrogatories or special issues able that each question or special issue incorporate 
have been held to be defective in form.i3 of proof, that is, questions 

Burden of proof. It has been held to be prefer- submitted to the jury should be so framed as to 


derwrlters v. West. Clv.App., 152 
S.W.2d 933—Traders & General Ins. 
Co. V. Belcher, Civ.App., 152 S.W.2d 
625—Maryland Casualty Co. v. Ab¬ 
bott, Civ.App., 148 sw.2d 466, er¬ 
ror dismissed, judgment correct— 
Federal Underwriters Exchange v. 
Fopnoe, Civ.App., 140 S.W.2d 484, 
error dismissed—Traders & General 
Ins. Co. V, Stakes, Civ.App., 131 S. 
W.2d 270, error refused—Federal 
Underwriters Exchange v. Rigsby, 
Civ.App.. 130 S.W.2d 1106, error dis¬ 
missed—Traders & General Ins, Co. 

V. Ray. Civ.App., 128 S.W.2d 80, er¬ 
ror dismissed. Judgment correct— 
Federal Underwriters Exchange v. 
Arnold. Civ.App., 127 S.W.2d 972, 
error dismissed. Judgment correct 
—Southern Underwriters v. Thomp¬ 
son, Civ.App., 127 S.W.2d 389, error 
dismissed—Texas Employers Ins. 
Ass’n V. Hitt, Civ.App., 125 S.W.2d 
823—Traders & General Ins, Co. v. 
Weatherford, Civ.App., 124 S.W.2d 
423, error dismissed. Judgment cor¬ 
rect—Traders & General Ins. Co. v. 
Patterson, Civ.App,, 123 S.W.2d 766, 
error dismissed—Texas Employers 
Ins. Ass'n v. Wright, Civ.App., 118 
S,W.2d 433. error dismissed—Trav¬ 
elers Ins. Co. V. Mote, Civ.App., 116 
S.W.2d 427, error dismissed—South¬ 
ern Underwriters v. Kelly, Civ.App., 
110 S.W.2d 163, error dismissed— 
Consolidated Underwriters v. Lee, 
Civ.App., 107 S.W 2d 482, error dis¬ 
missed—Texas Employers' Ins. 
A.ss’n v. Rowell, Civ.App., 104 S. 

W. 2d 613—Texas Employers Ins. 
Ass'n V. Little, Civ.App., 96 S.W.2d 
677, error dismissed—Traders & 1 
General Ins. Co. v. Wimberly, Civ. 
App., 86 S.W,2d 343, error dismiss- ] 
ed-—Texas Employers’ Ins. Ass’n v. 
Cheek, Civ.App., 63 S.W.2d 1103, 
error dismissed. 

Injuxiaa and oanse 

(1) In workmen's compensation 
ca.se, trial court should, by one or 
more appropriate issues, require jury 
to And whether employee sustained 
such accidental personal injuries. If 
any. as may be properly raised by 
pleadings and evidence, and, if Jury 
should find by one or more appropri¬ 
ate Issues that employee sustained 
such injuries, jury should then be re¬ 
quired to find In a corresponding and 
corollary Is.sue or separate Issues as 
to whether the found injuries natural¬ 
ly resulted in. or was producing cause 
of, the Incapacity complained of.— 
United Employers Casualty Co. v. 
Oden, Tex.Clv.App., 160 S.W.2d 114. 

(2) Where employee In workman’s 
compensation suit relies on a general 
Injury, there Is no need for special is¬ 
sue to describe Injuries set forth in 


petition or for Jury to find either 
separately or collectively that em¬ 
ployee sustained either one or all of 
the injuries, but it is sufficient that 
jury find that employee sustained an 
accidental injury to his body.—South¬ 
ern Underwriters v, Boswell. 168 S.W. 
2d 280, 138 Tex. 265. 

Questions sabmitted In dlsjTmctlve 
Special Issues submitting disjunc¬ 
tively questions whether compensa¬ 
tion claimant’s incapacity was total 
or only partial, and whether plaintiff’s 
Incapacity had changed for better or 
for worse, were authorized by Civil 
Procedure Rule.—Commercial Stand¬ 
ard Ins. Co. v. Brock, Tex.Clv.App., 
167 S.W.2d 281, 

Xiump-Btun award 

(1) Special issues inquiring wheth¬ 
er jury found that injustice and man¬ 
ifest hardship would result to com¬ 
pensation claimant If lump sum were 
denied him In the event of the grant¬ 
ing of a compensation award were 
proper In form and were supported by 
the evidence.—Maryland Casualty Co. 
v. Abbott, Tex.Clv.App.. 148 S.W 2d 
466, error dismissed, judgment cor¬ 
rect. 

(2) Issue of lump-sum payment 
was not erroneous because of use of 
phrase “instead of a lump sum.’’— 
Employers’ Liability Assur. Corpora¬ 
tion v. Sims, Tex.Clv.App., 67 S.W.2d 
445, error refused. 

Facts submitted by charge 
In compen.sation suit defended on 
ground of failure to file claim with 
Industrial Accident Board within six 
months from date of injury, requested 
issue whether employee prior to cer¬ 
tain date had begun to doubt physi¬ 
cian’s statement that employee would 
recover from his Injury, was proper¬ 
ly refused, where Issue was a mere 
negative submission of affirmative 
facts submitted by charge.—^1^'ederal 
Underwriters Exchange v. McDaniel, 
Tex.Civ.App., 140 S.W.2d 979, error 
dismissed, judgment correct. 

13. N.M.—Crocker v. Johnston, 96 P. 
2d 214, 43 N.M. 469. 

Tex.—Barron v. James, Civ.App., 198 
S.W.2d 246, reversed on other 
grounds 198 S.W.2d 256, 145 Tex. 
283. 

43 C.J, p 1316 note 17. 

14. Tex.—Pheenix Assur. Co. of Lon¬ 
don v. Stobaugh, 94 S.W.2d 428, 127 
Tex. 308—Phoenix Refining Co. v. 
Tips, 81 S.W.2d 60. 125 Tex. 69— 
Minchen v. First Nat. Bank of Al¬ 
pine, Civ.App., 263 S.w.2d 601, error 
refused no reversible error—Vil¬ 
lareal v. Reza, Civ.App , 236 S.W.2d 
239—Hines v. Massachusetts Mut. 
Life Ins. Co., Civ.App., 174 S.W.2d I 
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94—Texas Long Leaf Lumber Co. 

V. White, Civ.App., 148 S.W.2d 238 
—^Erwin v. White, Civ.App., 139 S. 

W. 2d 296—Edmonson v. Carroll, 
Civ.App., 134 S.W.2d 378. error dis¬ 
missed, judgment correct—^W. O. W. 
Life Ins. Soc. v. Dickson, Civ.App., 
133 S.W.2d 243, error dismissed, 
judgment correct—Lower Rio 
Grande Valley Mid-Winter Fair 
Ass’n V. Nunstedt, Civ.App., 132 S. 
W.2d 601—Federal Underwriters 
Exchange v. Bobbitt, Civ.App., 126 
S.vr.2d 1084—Texas & P. Ry. Co. v. 
Heathington, Civ.App., 115 S.W.2d 
495—Groves v. National Loan & In¬ 
vestment Co. of Detroit, Mich., Civ 
App., 102 S.W.2d 508—MePaddin v. 
Hebert, Civ.App., 100 S.W 2d 140. 
reversed on other grounds Hebert v. 
McFaddin, 104 S.W.2d 475, 129 Tex. 
499, rehearing denied 106 S.W.2d 
660, 129 Tex. 499—Desdemona Gas¬ 
oline Co. of Texas v. Garrett, Civ. 
App., 90 S.W.2d 636, error dismiss¬ 
ed—Home Benev. Soc. v. Reed, Civ. 
App., 81 S.W.2d 153, 

64 C.J. p 1160 note 79. 

SufB.oienoy of general charge 

(1) Right of litigant to have jury 
properly Instructed on burden of 
proof IS valuable, and is not suffi¬ 
ciently protected by general charge 
that questions propounded to Jury 
must be answered on preponderance 
of evidence.—Maryland Cas. Co. v. 
Howie. Tex.Clv.App., 94 S.W.2d 220, 
error dismissed, 

(2) It has been held, however, that 
failure to embody Instruction on pre¬ 
ponderance of evidence In special Is¬ 
sues was not error, where general in¬ 
structions relating to preponderance 
of evidence sufficiently protected ap¬ 
pellant’s rights.—Dennison v. Gil¬ 
more. Tex.Clv.App., 71 S.W.2d 642, er¬ 
ror dismissed. 

Form 

(1) It ha.s been said that the prop¬ 
er method of submitting a question 
to the jury Is to Include the element 
of burden of proof, by asking, “Do 
you find from the preponderance of 
the evidence that,” etc., so framing 
the question on each issue of fact as 
to place the burden of proof whore it 
properly belongs.—City of Waco v. 
Diamond, Tex.Com.App., 65 S.W.2d 
272—Traders & General Ins. Co, v. 
Jenkins, Tex.Clv.App., 144 S.W.2d 360 
—Texas Steel Co. v. Rockholt, Tex. 
Civ.App.. 142 S.W.2d 842, error re¬ 
fused—Traders & General Ins. Co. v. 
Lockwood, Tex.Clv.App., 138 S.W.2d 
689, error dismissed, judgment correct 
—^Federal Underwriters Exchange v. 
Bickham, Tex.Clv.App., 136 S.W.2d 
880, affirmed 167 S.W.2a 356, 138 Tex. 
128—Texas Fire & Cas. Underwriters 
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put the burden of proof on the party on whom it i tyl® or imposes too great a burden of proof.^'^ How- 
rightly rests,and a special issue is improper where ever, a special issue which properly and sufficiently 
it places the burden of proof on the wrong par- I places the burden of proof will not be held er- 


V. Blair, Civ.App., 130 S.W.2d 409. er¬ 
ror dismissed, judgment correct— 
Travelers Ins. Co. v. Noble. Tex.Civ. 
App., 129 S.W.2d 778, error dismissed, 
judgment correct—Texas Employers 
Ins. Ass’n v. Hitt, Tex.Civ.App., 125 
S.W.2d 323—General Life Ins. Co. v. | 
Potter, Tex.Civ.App., 124 S.W.2d 409 
—Owl Taxi Service v. Saludls, Tex. 1 
Civ.App., 122 SW.2d 226, error dis¬ 
missed—Texas Employers* Ins. Ass’n 
V. Hllderbrandt, Tex.Civ.App., 80 S. 
■W.2d 1031, reversed (no opinion)— 
Hancock v. Teague, Tex.Civ.App., 77 
S.W.2d 772. 

C4 C.J. p 1160 note 79 [aj. 

(2) Special Issue directing Jury to 
answer issues “Yes" or ‘‘No** as they 
found facts to be did not destroy in¬ 
struction to find fact from preponder¬ 
ance of evidence.—Fidelity & Casual¬ 
ty Co. of New York v. Branton, Tex. 
Civ.App., 70 S.W.2d 780, error dis¬ 
missed. 

15. Tex.—^Traders & General Ins. Co. 
v. Jenkins, 141 S.W.2d 312, 135 Tex. 
232—Texas & N. O. R. Co. v. Crow, 
123 S.W.2d 649, 132 Tex. 466—Hout- 
chena v. State, Com.App., 63 S.W.2d 
1011, motion granted 74 S.W.2d 976 
—Hawkins v. Collier, Civ.App., 236 
S.W.2d 628—Hodges v. Alford. Civ. 
App., 194 S.W.2d 293—Fort Worth 
& Denver City Ry. Co. v. Burton, 
Civ.App., 168 S.W.2d 601, error dis¬ 
missed—United Employers Casual¬ 
ty Co. v. Thornton, Civ.App., 161 
SW.2d 920, error refused—Edmon¬ 
son V. Carroll, Civ.App., 134 S W.2d 
378, error di.smissed, Judgment cor¬ 
rect—Republic Underwriters v. 

Meyer, Civ.App., 127 S.W.2d 638, re¬ 
versed on other grounds Shoemake 

V. Meyer, 162 S.W.2d 741, 137 Tex. 
97—Traders & General Ins. Co. v. 
Marrable, Civ.App., 126 S.W.2d 746 
—Marosls v. Nira, Civ.App., 125 S. 

W. 2d 404, error dismissed, Judgment 
correct—St. Louis Southwestern 
Ry. Co. of Texas v. Lawrence, Civ. 
App., 120 S.W.2d 906, error refused 
—Gulf States Utilities Co. v. Dil¬ 
lon, Civ.App., 112 S.W.2d 752—City 
of Winters v. Bethune, Civ.App., Ill 
S.W.2d 797—Forrest v. Faust, Civ. 
App., 110 S.W.2d 147, error dismiss¬ 
ed—Jones-O’Brlen, Inc., v. Lloyd, 
Civ.App., 106 S.W.2d 1069, error dis¬ 
missed—Terrell Wells Health Re¬ 
sort V. Severeid, Civ.App., 95 S.W. 
2d 626—Miller v. Hooper, Civ.App., 
94 S.W.2d 230—Maryland Cas. Co. v. 
Howie. Civ.App., 94 S.W.2d 220, er¬ 
ror dismissed—Southern Life & 
Health Ins. Co. v. Ramirez, Civ. 
App,, 93 S.W.2d 234—Baker v. 
Campbell. Civ.App., 81 S.W.2d 728, 
error dismissed—Gulf States Utili¬ 
ties Co. V. Moore, Civ.App., 73 S.W. 


2d 941, reversed on other grounds 
106 S.W.2d 256, 129 Tex. 604. 

64 C.J. P 1149 note 74 [a]. 

Party pleading' the affirmative 

Court should so frame issues as 
definitely to place the burden of proof 
on party pleading the affirmative of 
the question included in issue.—Fidel¬ 
ity & Cas. Co. of New York v. Van | 
Arsdale, Tex.Civ.App., 108 S.W.2d 660, 
error dismissed. ^ 

16. Tex.—Hicks v. Brown, 161 S.W. | 
2d 790, 136 Tex. 399—Thurman v. 
Chandler. 81 S.W.2d 489. 126 Tex. 34 I 
—Mitchell V. Mills, Civ.App.. 264 
S.W.2d 749, error refused no revers¬ 
ible error—Gulf Oil Corp. v. Vestal, 
Civ.App., 231 S.W,2d 623, affirmed 
Vestal V. Gulf Oil Corp., 236 S.W.2d 
440, 149 Tex, 487—Dallas Ry. & 
Terminal Co. v. Tucker. Civ.App., 
207 S.W.2d 937—English Freight 
Co. v. Preston, Civ.App., 203 S.W. 
2d 657, refused no reversible error 
—Texas Employers’ Ins. Ass’n v. 
Neely, Civ.App.. 189 S.W.2d 626— 
Dodd V. Burkett, Civ.App.. 160 S. 
W.2d 1016, error refused—Traders 
& General Ins. Co. v. Richardson, 
Civ.App., 144 S.W.2d 420, error dis¬ 
missed. judgment correct—South¬ 
ern Underwriters v. Stone, Civ.App., 
144 S.W.2d 339—St. Louis South¬ 
western Ry. Co. of Texas v. Jones, 
Civ.App.. 138 S.W.2d 677—Whelan 

V. Henderson, Civ.App., 137 S.W.2d 
160, error dismissed, judgment cor¬ 
rect—Federal Underwriters Ex¬ 
change v. Arnold. Civ.App., 127 S. 

W. 2d 972, error dismissed, judg¬ 
ment correct—^White v. Akers, Civ. 
App., 125 S.W.2d 388—.dStna Cas. 
& Sur. Co. v. Tobolowsky, Civ.App., 
120 S.W.2d 460, error dismissed— 
Universal Life & Accident Ins, Co. 
v. Johnson, Civ.App., 120 S.W.2d 
314, error dismissed—Traders & 
General Ins. Co. v. Garry, Civ.App,, 
118 S.W,2d 340, affirmed 143 S.W. 
2d 370, 135 Tex. 290—S. Blickmon, 
Inc., V. Chilton, Civ.App., 114 S.W. 
2d 646—McClelland v. Mounger, 
Civ.App., 107 S.W.2d 901, error dis¬ 
missed by agreement—Jones- 
O’Brien, Inc., v. Lloyd, Civ.App., 
106 S.W.2d 1069, error dismissed— 
Washington Nat, Ins. Co. v. Chavez, 
Civ.App.. 106 S.W.2d 761, error dis¬ 
missed—Texas & P. Ry. Co. v. Gil¬ 
lette. Civ.App., 100 S.W. 2d 170, er¬ 
ror dismissed—Travelers Ins. Co. 

j v. Giacomino, Civ.App,, 99 S.W.2d 
I 632—Texas Employers Ins. Ass'n 
! V. Allen, Civ.App.. 93 8.W.2d 481—' 
I Travelers Ins. Co. v. Maldonado,' 
I Civ.App., 89 S.W.2d 300—Traders 
I & General Ins. Co. v. Copeland. 

I Civ.App., 84 S.W.2d 818—Consoli¬ 
dated Underwriters v. Strahand, 
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Civ.App., 82 S.W.2d 1058. error dis¬ 
missed—Texas Employers* Ins. 
Ass’n V. Van Pelt, Civ.App., 68 
S.W 2d 614—Texas Employers’ Ins. 
Ass’n V. While, Civ.App., 68 S.W. 
2d 611, error dismissed—Liberty 
Mut. Ins. Co. V. Boggs, Civ.App., 
66 S.W. 2d 787, error dlamisaed— 
City of Dallas v. Firestone Tire & 
Rubber Co., Civ.App., 66 S.W.2d 729. 
error refused—Eastern Texas Elec¬ 
tric Co. V. Petrasek, Civ.App., 62 
S.W.2d 626. 

Negative answer 

^ If direction to Jury to answer Is¬ 
sues “yes” or “no” had effect of in¬ 
forming jury that a negative answer 
to Issues could not be made unless 
negative was shown by preponderance 
of the evidence, direction constituted 
error.—Southern Pine Lumber Co. v. 
King, 161 S.W.2d 488, 138 Tex. 473— 
Stevenson v. Wilson, Tex.Civ.App,. 
130 S.W.2d 317, error refused. 

Affirmatlva dsfsnsss 

Under statute placing on compen¬ 
sation claimant the burden of proof 
to establish the negative of all af¬ 
firmative defenses raised by plead¬ 
ings ^.nd evidence, the submission of 
special issues reaulrlng Jury to de¬ 
termine from a preponderance of the 
evidence whether or not defendant 
had established Its affirmative de¬ 
fenses that claimant was at time of 
injury in the employ of both the com¬ 
pany Insured by defendant and anoth¬ 
er company jointly, and that claim¬ 
ant’s incapacity was due to a disease 
rather than injury, was erroneous, as 
it placed the burden of proof on de¬ 
fendant.—Southern Underwriters v. 
Waddell, Tex.Civ.App., 144 S.W.2d 
637. 

17. Tex.—Korkmas v. Turner, Civ. 
App., 251 S.W.2d 426—Gillette Mo¬ 
tor Transport Co. v. Whitfield, Civ. 
App., 186 S.W.2d 90, refused for 
want of merit. 

Beyoxid preponderMLoe 

Issue.s of fact are resolved from a 
preponderance of the evidence and 
special issues requiring a higher de¬ 
gree of proof may not be submitted to 
a jury.—Sanders v. Harder, 227 S.W. 
2d 206, 148 Tex. 598—^Andrews v. 
Dewberry, Tex.Civ.App., 242 S.W.2d 
686, error refused no reversible error. 

Xmkm held not trroneoiui as Imposing 
I exosssive bnrdsa of proof 

Tex.—Gooch v. Davidson, Civ.App., 

I 245 S.W.2d 989—Elmore v. Peavy, 
Civ.App., 143 S.W.2d 983—Federal 
Underwriters Exchange v. McDan¬ 
iel, Civ.App.. 140 S.W.2d 979, er¬ 
ror dismissed, judgment correct. 
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roneous in this respect as in cases involving mit an interrogatory or issue in the form of a qiics- 
claims for workmen’s compensation.^^ tion whether the jurors find and believe a particular 

Form of inquiry. It has been held proper to sub- matter but, according to the authorities on the 


18. Tex.—Snyder v. Johnson. Civ. 
App., 256 S.W.2d 898, error refused 
no reversible error—Cree v. Miller, 
Clv.App., 265 S.W.2d 565, refused no 
reversible error—S. H. Kress & Co. 
V, Sel-ph, Civ.App., 250 S.W.2d 883, 
refu.sed no reversible error—An¬ 
drews V. Daniel, Civ.App., 240 S.W. 
2d 1018, error dismissed—Hugho.s 

V. Belman, Civ.App., 239 S.W.2d 717, 
refused no reversible error—Vine¬ 
yard V. Harvey, Civ.App., 231 S.W. 
2d 921, error dismissed—Pullen v. 
Russ, Civ.App., 226 S.W.2d 876, re¬ 
fused no reversible error—Goree v. 
Hansen, Civ.App., 214 S.W.2d 824— 
J. H. Robinson Truck Lines v. Ra¬ 
gan, Civ.App., 204 SW.2d 662— 
City of Coleman v. Kenloy, Civ 
App., 168 S.W.2d 926—Heldenfels 
v. Montgomery, Civ.App., 167 S W. 
2d 998, error dismissed—Dallas 
Railway & Terminal Co. v. Bishop, 
Civ.App., 163 S.W.2d 298—Arren- 
dell V. Wells, Civ.App., 149 S.W.2d 
307, error dismissed, judgment cor¬ 
rect—United Employers Cas. Co. v. 
Bezdek, Civ.App., 146 S.W.2d 473, 
error dismissed—Hyde v. Engli.sh, 
Civ.App., 139 S.W.2d 628, error 
granted—So’Uthern Underwriters v. 
Jones, Civ.App., 137 S.W.2d 62, er¬ 
ror dismissed, judgment correct— 
Allen V. Creighton, Civ.App., 131 S. 

W. 2d 47, error refused—Elchlitz v. 
Allen. Civ.App., 131 S.W.2d 43, er¬ 
ror dismissed, judgment correct— 
Jackson v. Edmondson, Civ.App., 
129 S.W.2d 369, reversed on other 
grounds 161 S,W.2d 794, 136 Tex. 
406—Thompson v. Schletze, Civ. 
App., 126 S,W.2d 1044—Wachholder 

V. Kitchens, Civ.App., 126 S.W.2d 
619—Sherwin-Williams Co, of Tex¬ 
as V. Delohoussaye, Civ.App., 124 
S.W.2d 870, error dismissed— 
Sproles Motor Freight Lines v. 
Juge, Civ.App., 123 S.W,2d 919, er¬ 
ror dismissed, judgment correct— 
Willis V. Smith, Civ.App., 120 S.W. 
2d 899, error dismissed—Beard v. 
Beard, Civ.App., 113 S.W.2d 678, er¬ 
ror dismissed—Southern Under¬ 
writers V. Sanders, Civ.App., 110 S. 

W. 2d 1268, error dismissed—Fidel¬ 
ity & Cas. Co. of New York v. Mc¬ 
Laughlin, Civ.App., 106 S.W,2d 816, 
affirmed 136 S.W.2d 966, 134 Tex. 
613—Southern Alkali Corp. v. Dis- 
mukes, Civ.App., 104 S.W.2d 185, er¬ 
ror dismissed—Hale v. Herring, 
Civ.App., 102 S.W.2d 468—Lamb v. 
Collins, Civ.App.. 93 S.W.2d 490— 
Porter v. Robinson, Civ.App., 93 S. 
W,2d 477—Connecticut General Life 
Ins. Co, V. Banderbee, Civ.App., 82 
S.W.2d 764—City of Wichita Falls 
V. Crummer, Civ.App., 71 S,W.2d 
583, error dismissed—Fidelity & 
Casualty Co. of New York v. Bran- 


ton, Civ.App., 70 S.W.2d 780, error 
dismissed—Texas Employers' Ins. 
Ass’n V. Moyers, Civ.App., 69 S.W. 
2d 777, error dismissed—E. A. 
Pierce & Co. v, AronofC, Civ.App., 
60 S,W.2d 796, error dismissed, 

9. Tex.—Southern Underwriters v. 
Boswell, 168 S.W.2d 280. 138 Tex. 
255—Texas Emp. Ins. Ass’n v. Hen- 
thorn. Civ.App., 240 S.W.2d 392— 
Texas Indem Ins. Co. v. Pool, Civ. 
App., 207 S.W.2d 1004, refused no 
reversible error—Texas Emp. Ins. 
Ass’n V. Mallard, Civ.App, 192 S.W 
2d 302, error refused no reversible 
error—I'aciflc Indem Co v. Bles- 
sitt. Civ App, 191 S.W.2d 904, error 
refused no reversible error—Texas 
Employers’ Ins. Aas’n v. Drayton, 
Civ.App., 173 S.W.2d 782, error re¬ 
fused—Commercial Standard Ins 
Co. v. Brock. Civ.App., 167 S.W.2d 
281—Postal Mut. Indemnity Co. v. 
Ellis, Civ.App., 161 S.W 2d Hit- 
Traders & General Ins. Co. v. Bel¬ 
cher, Civ.App,, 152 SW.2d 525— 
Federal Underwriters Exchange v 
Stricklin. Civ.App., 161 S.W.2d 612, 
error dismissed, judgment correct 
—Imperial Underwriters v. Dillard, 
Civ.App., 146 S.W.2d 1105, error re¬ 
fused-—Southern Underwriters v. 
Grimes, Civ.App., 146 SW.2d 10'58, 
error dismissed, judgment correct— 
Federal Underwriters Exchange v. 
Skinner, Civ.App., 146 S W.2d 325, 
error dismissed, judgment correct 
—Traders & General Ins. Co. v. 
Maxwell, Civ.App., 142 S.W.2d 685. 
error dismissed, judgment correct 
—Southern Underwriters v. Wel¬ 
don, Civ.App., 142 S.W.2d 674— 
Southern Underwriters v. Boswell. 
Civ.App., 141 S.W.2d 442, affirmed 
168 S.W.2d 280, 138 Tex. 265— 
Federal Underwriters Exchange v. 
McDaniel, Civ.App., 140 S.W.2d 979. 
error dismissed, Judgment correct 
—United Employers’ Casualty Co. 

V. Burk. Civ.App., 140 S.W.2d 671. 
error dismissed—Southern Under¬ 
writers V. Cooper, Civ.App., 138 S. 

W. 2d 663, error dismissed, judg¬ 
ment correct—Southern Underwrit¬ 
ers V. Erwin, Civ.App,, 134 S.W.2d 
720, error granted—Traders & Gen¬ 
eral Ins. Co. V. Stakes, Civ.App., 
131 S.W.2d 270, error refused— 
Travelers Ins. Co. v. Johnson, Civ. 
App., 131 S.W.2d 242. error dismiss¬ 
ed. Judgment correct—Traders & 
General Ins. Co. v. Jaques, Civ. 
App., 131 S.W.2d 133, error dismiss¬ 
ed, judgment correct—^Federal Un¬ 
derwriters Exchange v. Carroll, Civ. 
App., 130 S.W.2d 1101—Texas Fire 
& Casualty Underwriters v. Blair, 
Civ.App., 130 S.W.2d 409, error dis¬ 
missed, judgment correct—National 
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Indemnity Underwriters of Ameri¬ 
ca V. Blevins, Civ.App., 129 S.W.2d 
734—Traders & General Ins. Co. v. 
Ray, Civ.App,, 128 S.W.2d 80, error 
dismissed, judgment correct—Trad¬ 
ers & General Ins. Co. v. Lincecum, 
Civ.App., 126 S.W.2d 692, error dis- 
mis.sed—Traders & General Ins. Co. 

V. rorter. Civ.App., 124 S.W.2d 900, 
error refused—Traders & General 
Ins. Co. v, Garry, Civ.App., 118 S. 

W. 2d 340, affirmed 143 S.W.2d 370, 
136 Tex. 290—Texas Employers’ 
Ins. Ass’n v. Clack, Civ.App., 112 
S.W.2d 626, affirmed 132 S.W.2d 
399, 134 Tex. 151—Trader.s & Gen¬ 
eral Ins. Co. V. Slusser, Civ.App., 
110 S.W. 2d 598, error dismissed— 
National Indemnity Underwriters 
of America v. Cherry, Civ.App., 110 
S.W,2d 115—Traders fr General Ins, 
Co. V, Offield, Civ App., 105 S.W.2d 
359, error dismissed—’Fidelity & 
Ca.sua]ty Co of New York v. Bran- 
ton, Civ.App, 70 S.W.2d 780, error 
refused. 

Particular forms of submission held 
not erroneous 

(1) Issues propounding questions 
to be answered from preponderance 
of evidence were not erroneous be- 
cau.se concluding with statement that. 
“You will answer ‘yes’ or ‘no,’ as you 
find the facts to be."—Traders & Gen¬ 
eral Ins, Co. V. Huntsman, Tex Civ, 
App , 125 S.W 2d 431, error dismissed, 
judgment correct—Willis v. Smith, 
Tex.Civ.App.. 120 S.W.2d 8.09, error 
dismissed—Traders & General Ins. 
Co. v. Burns, Tex.CivApp., 118 S. 
W.2d 391. 

(2) In the submission of special 
issues commencing “Do you find from 
a preponderance of the evidence," in¬ 
structing jury to answer “he did not" 
or “ho did," rather than “yes” or 
“no,” in order to avoid confusion 
present when burden of proof rests 
on the one asserting a negative, was 
not erroneous as shifting burden of 
proof.—McDaniel v. Willis, Tex.Civ. 
App., 167 S.W.2d 672, error refused. 

(3) Special issue in compensation 
proceeding whether injury, if any, 
that claimant received was caused by 
claimant's willful intention and at¬ 
tempt unlawfully to Injure a fellow 
employee, was not erroneous on 
ground that it imposed burden of 
proof on insurance carrier and em¬ 
ployer, where concluding line of issue 
provided that a negative answer to is¬ 
sue required a preponderance of the 
evidence.—^Associated Emp. Lloyds v. 
Groce, Tex.Civ.App, 194 S.W.2d 103, 
refused no reversible error. 

20. Tex.—Texas Employers’ Ins. 
Ass'n V, Sloan, Civ.App,, 36 S.W.2d 
319. 
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proposition, such form is not exclusive,21 and a 
question is not improper because asking whether 
the jurors believe, instead of whether they find, the 
matter.22 It is improper to state an issue in the 
form of a direction to the jury to find whether a 
certain fact existed, rather than to ask them wheth¬ 
er they so find.23 

Use of technical or comprehensive terms. It is 
better practice to submit the specific issues of fact 
involved in a particular right or defense than to 
use a technical or comprehensive term,^^ although 
the latter is not necessarily improper.^^ The defini¬ 
tion of a term used in a special issue should be as 
complete as the fact issues requirc.^^ 

Reference to pleadings. A question should be 
complete in itself, without necessitating reference 
to the pleadings hut an interrogatory is not 
objectionable because referring to ‘hhc defendants” 
instead of mentioning them by name.^^^ In other 
words, the better practice is to frame the issues 
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to avoid reference to the pleadings, 29 but not every 
reference to the pleadings is erroneous.20 
Mistakes and irregularities. A mere clerical error 
in a special issue as submitted does not vitiate it 
where the meaning is plain and the inclusion in 
a question of mere surplusage,32 or the use of a 
plural instead of a singular word,33 is not objec¬ 
tionable where the jury cannot be mislead thereby; 
nor is the use of two terms, alternatively or dis¬ 
junctively, for the same concept objectionable where 
there is no controversy as to the matter referred 
to. 34 An irregularity or mistake is fatal, how¬ 

ever, where the substance or effect of the question is 
thereby changed.35 

b. Affirmative or Negative Form 

Interrogatories or special issues should be submitted 
to the Jury in the affirmative, if possible, but in some 
circumstances they will not be held defective or confus¬ 
ing because submitted in a negative manner. 

Interrogatories or special issues should be sub¬ 
mitted to the jury in the affirmative, if possible,36 


21, Tex.—Texas Employers’ Ins. 

Ass’n V. Sloan, .supra. 

22, Tex —Ineeda Laundry v. Kowton, 
Civ.App.. na S W2d 208. 

23, Tex.—Morgan v. Maunders. Civ. 
App., 37 S.W 2d 791. 

24, Wis.—Jensen v. Wisconsin Tent. 
Ry. Co., 128 N\V. 982, 145 M’la. 
326. 

64 C.J. p 1151 note 92. 

25, Tex —Blair & Hughes v, A. I, 
Root Co, of Texas, Civ.App., 22 S. 
W.2d 502. 

64 C.J. p 1151 note 93. 

26, Tex.—Pacifle Indem. Co. v. Ar- 
llne. Civ.App, 213 S.W 2d 691. error 
granted. 

Term defined in another issne 

In compensation suit, failure to de¬ 
fine term “sulistantially the whole of 
the year" m submitting special issue 
relating to claim under provision of 
compensation act for determination 
of amount of compensation from av¬ 
erage wage if employee has been em¬ 
ployed in same employment for one 
year was not error, where term was 
correctly defined in submitting an¬ 
other special issue.—Southern Under¬ 
writers V. Gariepy, Tex,Civ.App., 105 
S.W.2d 760, error dismissed. 

“Xalice’* 

Interrogatories which asked the 
Jury to say whether malice was the 
gist of the action without explaining 
to the Jury what the language of the 
interrogatories meant were objection¬ 
able.—Racine Fuel Co. v. Rawlins, 36 
N.E.2d 710, 377 Ill. 376. 

“Temporary” 

In compensation proceeding, special 
issue on whether workman's total In-1 


capacity was temporary only was 
not erroneous for failure to define 
“temporary.”—Traders & General Ins. 
Co. v. Turner, Tex Civ.App., 149 S.W, 
2d 593. 

27. Tex.—Southern Pine Lumber Co. 
V. Whiteman. Civ.App., 104 S.W.2d 
635, error dismissed. 

64 C.J. p 1152 note 94. 

Injury 

In compensation suit, words "as al¬ 
leged in his petition” should properly 
have been eliminated from special 
issue inquiring whether employee 
sustained “an accidental personal in¬ 
jury or Injuries as alleged In his 
petition.”—Texas Bmp. Ins. Ass’n v. 
Harkey, Civ.App., 208 S.W.2d 916, af¬ 
firmed 208 S.W,2d 919, 146 Tex. B04. 

28. Tex.—^Prlck-Reld Supply Corpo¬ 
ration V. Meers, Civ.App., 52 S.W. 
2d 115. 

29. Tex.—Texas Employers Ins. 

Ass’n V. Ebers, Civ App., 134 S.W. 
2d 797. error dismissed, Judgment 
correct—Traders & General Ins. Co. 
V. Watson, Civ.App., 131 S.W.2d 
1103, error dismissed. Judgment 
correct—Traders & General Ins. Co. 
V. Weatherford, Civ.App, 124 S.W. 
2d 423, error dismissed, Judgment | 
correct—Pearson v, Black, Civ, 
App., 120 S.W.2d 1075—Traders &| 
General Ins. Co. v. Garry, Civ.App., 
118 S.W 2d 340, affirmed 143 S.W.2d 
370, 136 Tex. 290—Texas Employ¬ 
ers' Ins, Ass'n v. Burnett, Civ.App., 
72 S.W.2d 962, error dismissed. 

30. Tex.—Traders & General Ins. Co, 
v. Garry, Civ.App., 118 S.W.2d 340. 
affirmed 143 S.W.2d 370, 135 Tex. 
290—Southern Underwriters v. San¬ 
ders. Civ.App., no S.W.2d 1268, er¬ 
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ror dismissed—Texas Employers’ 
Ins. Ass’n v. Burnett, Civ.App., 72 
S.W.2d 952, error dismissed. 

31. Ga.—Douglas v, McCurdy, 115 
S.E. 658, 154 Ga. 814. 

Tex.—Ft. Worth & D. C. Ry. Co, v. 
Anderson, Civ.App., 194 S.W. 847. 

32. Tex.—Gaither v. Gaither, Civ. 
App., 14 S.W.2d 288, modified on 
other grounds, Com.App., 26 S.W. 
2d 299—Atchison, T. & S. F. Ry. 
Co, V. Francis, Civ.App., 227 S.W. 
342, affirmed 253 S.W. 819, 113 Tex. 
202, 30 A.L.R. 114. 

33. N.Y,—Huscher v. New York & 
Queens Electric Light & Power Co.. 
139 N.Y.S. 637, affirmed 143 N.T.S. 
639, 158 App.Dlv. 422. 

Tex.—Texas Employers’ Ins. Ass’n v. 
Russell, Civ.App., 16 S.W.2d 321. 

34. Tex.—Horton v. Benson, Civ. 
App., 266 S.W. 213, affirmed. Com. 
App., 277 S.W. 1060. 

Wis.—Bell v. Milwaukee Electric Ry. 
& Light Co., 172 N.W. 791, 169 Wis. 
408. 

35. Wis.—Brown v. Milwaukee Elec¬ 
tric Ry. & Light Co., 133 N.W. 589, 
148 Wis. 98. 

64 C.J. p 1152 note 1, 

Where Issue was improperly fram¬ 
ed court had no right to assume that 
a properly framed Issue would also 
have been answered In the same way. 
—Texas & N. O. R. Co. v. Krasoff. 
Civ.App., 186 S.W.2d 289, reversed on 
otner grounds 191 S.W.2d 1, 144 Tex. 
436. 

38 . Tex.—^Denbow v. Standard Acc. 
Ins. Co., 186 S.W.2d 236, 143 Tex. 
465—Federal Underwriters Ex¬ 

change v. Hightower, Civ.App.. 142 
S.W.2d 963, error dismissed, Judg- 
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and ordinarily negative questions should not be sub- 
mitted.87 In some circumstances, however, a spe¬ 
cial issue will not be held defective or confusing be¬ 
cause submitted in a negative manner.38 Where 
the case permits defendant to prove an affirmative 
defense under a general denial and the testimony 
raises such affirmative defense, defendant is entitled 
to an affirmative submission of the defense but 


if the evidence offered tends only to negative the 
cause of action presented, the issue on which such 
action depends should be submitted affirmatively,**^ 
although the negation of such issue should not be 
affirmatively submitted.*^ Good practice requires 
the elimination of a double negative in the sub¬ 
mission of an issue to the jury,*2 but the submission 
of an issue in a form containing a double negative 


ment correct—Southern XJnderwrlt -1 

ers V. Stubblefield, Clv.App., 198 S. 

W.2d B57. 

SUoretloai 

In suit by claimant to set aside 
compensation award In favor of in¬ 
surance carrier, where trial judpe is 
confronted with question of whether 
issue of partial incapacity should be 
submitted in affirmative or negative 
form, he should in his discretion em-, 
ploy the form of issue the answer to | 
which can be made the basis of a 
Judgrment and at the same time serve | 
the diverse purposes of both parties, 
and his discretion la controlling if | 
neither party suffers denial of sub¬ 
stantial right.—^Wright v. Traders & 
General Ins. Co., 123 S.W.2d 314, 132 
Tex. 172. 

Interrogatories held not erroneous 

(1) In general.—Southern Under¬ 
writers V. Mowery, Tex.Civ.App., 147 
S.W.2d 834, error dismissed, judgment 
correct—Gelstmann v. Schkade, Tex. 
Civ.App., 121 S.W.2d 494—Traders & 
General Ins. Co. v. Snow, Tex.CIv, 
App., 114 S.W.2d 682, error dismissed. 

(2) In action for injuries sustained 
in an automobile collision, special is¬ 
sue whether automobile in which 
plaintiff was riding was on the 
"wrong” side of the road at the time 
of the collision was not objectionable 
on the ground that it was submitted 
in the negative rather than in the 
positive form, since plaintiff had bur¬ 
den of showing what was the sole 
proximate cause of his Injuries and 
Jury found it was exclusively duo to 
the act of the driver of his automo¬ 
bile in driving on the left side of the 
road.—^Parker v. Jokovlch, Tex.Clv. 
App., 115 S.W.2d 790, error dismissed. 

37. Kan.—Mid-Continent Tire Mfg. 

Co. V. Motor Equipment Co., 208 P. 

659, 111 Kan. 719. 

Tex.—McWhorter v. Scales & Duvall, 

Clv.App., 297 S.W. 894. 

Defense 

In action against employer for In¬ 
juries sustained In automobile colli¬ 
sion, issue submitting employer's de¬ 
fense in form whether employee, dur¬ 
ing his Journey, did not form and act 
on any Intention to set aside em¬ 
ployer's business and go on some 
other mission not related to his em¬ 
ployment fairly submitted employer's 
defense to Jury, although negatively, 
since submission in affirmative lan¬ 
guage would liavo wrongfully placed 


burden of proof on employer.—^Pord 
Motor Co. V. Whitt, Tex.Clv.App., 81 
S.W.2d 1032, error refused. 

Incapacity 

(1) Where trial court submitted 

every clement of total, permanent in¬ 
capacity of employee, insurer’s re¬ 
quested issue of whether employee’s 
incapacity was temporary was prop¬ 
erly refused as a negative submis¬ 
sion of issue of employee's permanent 
incapacity.—^Federal Underwriters | 
Exchange v. Bead, Tex.Clv.App., 142 
S.W.2d 440, error granted. | 

(2) In suit by claimant to set aside 
compensation award in favor of in¬ 
surance carrier, where evidence rais¬ 
ed Issues of both total and partial 
incapacity, court was not required 
to submit issue of partial Incapacity 
negatively as well as affirmatively.— 
Wright V. Traders & General Ins. Co., 
123 S.W.2d 314, 132 Tex. 172. 

38. Tex.—Driver v. Worth Const. 

Co., C1V.APP., 264 S.W.2d 174, error 

granted—Hale v. Herring, Clv.App., 

102 S.W.2d 468. 

Unavoidable accident 

(1) Where plalntilf In action for 
injuries or death has burden of prov¬ 
ing that injury was not the result 
of an unavoidable accident, Jury 
should be instructed that in the event 
their finding is In the aftlrmaAlve the 
form of the answer should be, "It was 
not an unavoidable accident," and, 
otherwise, the answer should be "No.” 
—Gulf, C. & S. F. By. Co. v. Giun, 
116 S.W.2d 693, 131 Tex. 648. 116 A. 
L.R. 796—Marosis v. Nira, Tex.Civ. 
App., 125 S.W.2d 404, error dismissed, 
Judgment correct. 

(2) Where special issue is whether 
injuries were "not" result of unavoid¬ 
able accident, better practice is to in¬ 
struct Jury to answer that it was, 
or was not, unavoidable accident 
rather than "yes’' or "no."—^Three 
States Telephone Co. v. Kirkwood, 
Tex.Clv.App., 61 S.W.2d 668. 

(3) Submission of special issue in 
form "Do you find from a preponder¬ 
ance of the evidence, if any, that the 
death of" employee "was not the re¬ 
sult of an unavoidable accident os 
to the defendant” employer? "An¬ 
swer Tt was the result of an una¬ 
voidable accident' or 'it was not the 
result of an unavoidable accident’ ” 
was not erroneous.—Missouri-Kon- 
sas-Texas R. Co. of Texas v. McKin¬ 
ney. Clv-App., 126 S.W.2d 789. af¬ 
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firmed Missouri, K. & T. R. Co. of 
Texas v. McKinney, 145 S.W.2d 1081, 
136 Tex. 76. 

(4) However special issue whether 
automobile collision was not an un¬ 
avoidable accident, to be answered 
it was not an unavoidable accident or 
it was an avoidable accident, con¬ 
stituted reversible error as restrict¬ 
ing’Jury to on affirmative answer.— 
Page v. Rogers, Tex.Clv.App., 142 
S.W.2d 716. 

Work during year 

In action to recover compensation 
for employee's death, trial court did 
not err in submitting to Jury, at 
plaintiffs' request, issue in negative 
form as to whether they found that 
deceased did not work substantially 
whole of year immediately preceding 
date of his death in same employment 
as on such date.—^Traders & General 
Ins. Co. v. Tarbrough, Tex. Civ.App.. 

! 181 S.W.2d 305. 

Prepoaderanes of ovidsnos 

Submission of negative Issues fol¬ 
lowed by request to answer "It was” 
or "It was not" was not erroneous 
ELS negativing the right of a complain¬ 
ing party to have the question an¬ 
swered from a preponderance of the 
evidence.—^Texos Employers Ins. 
Ass’n V. Watkins, Tex.Civ.App., 135 
S.W.2d 296. 

39. Tex.—Texas Employers Ins. 

Ass’n V. Ebers, Civ.App., 134 S.W. 
2d 797, error dismissed. Judgment 
correct—Traders &, General Ins. Co. 
V. Oflleld, Civ.App., 105 S.W.2d 359. 
error dismissed. 

40. Tex.—Texas Employers Ins. 
Ass'n V. Ebers, Civ.App., 134 S.W. 
2d 797, error dismissed. Judgment 
correct—Traders & General Ins. 
Co. V. Offleld, Clv.App., 106 S.W.2d 
359, error dismissed—Texas Indem¬ 
nity Ins. Co. V. Perdue, Civ.App., 
64 S.W.2d 386, error refused. 

41. Tex.—Texas Employers Ins. 
Ass'n V. Ebers, Clv.App., 134 S.W. 
2d 797, error dismissed. Judgment 
correct—Traders & General Ins. 
Co. V. Offleld, Civ.App., 106 S.W.2d 
359, error dismissed—Texas Indem¬ 
nity Ins. Co. v. Perdue, Civ.App., 
64 S.W.2d 886, error refused. 

43, Tex.—Southland Life Ins. Co. v. 
Barrett, Civ.App., 172 S.W.2d 997, 
error refused. 

Purpose of spooUl issue as to 
whether automobile guest was guilty 
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and requiring a single affirmative word to indicate 
a negative answer has been held not erroneous as 
confusing the jury where the question only required 
careful consideration and not expert knowledge 
or more than average intelligence^^ 

c. Conditional Submission 

The trial court may, In a proper caee, conditionally 
submit interrogatories or special Issues, that Is, It may 
submit an Issue to be answered only In the event that a 
preceding issue is answered in a certain manner. 

The trial court may, in a proper case, conditional¬ 
ly submit interrogatories or special issues, that is, 
it may submit an issue to be answered only in the 


event that a preceding issue is answered in a cer¬ 
tain manner.44 in other words where one or more 
issues are completely determinative of the kind of 
judgment to be rendered, the court may direct the 
jury to answer other issues only if they find such 
completely determinative issues in a certain way.^^ 
Generally, a conditional submission is proper where 
it presents a component part of plaintiff’s cause of 
action, or a component part of a defense under a 
general denial, or a component part of an affirmative 
defense.'^® In some circumstances, however, a spe¬ 
cial issue may or must be submitted unconditional- 
ly47 and a conditional submission is erroneous where 


of contributory negligence in failing 
to warn driver not to operate automo¬ 
bile so as not to lose control was de¬ 
stroyed by use of “not" second time. 

■—McWilliams v. Halley, Tex.Civ.App., 
95 S.W.2d 985, error dismissed. 

43. Tex.—Gulf, C. & S. F. Ry. Co. 
V. Giun, 116 S.W.2d 693, 131 Tex. 
•54S, 116 A.L.R. 795. 

44. Tex.—^Weatlnghouse Elec. Corp, 
V. Pierce, 271 S.W.2d 422—Hopson 

V. Gulf Oil Corp., 237 S.W.2d 352. 
160 Tex. 1—Pharr v. Coldeway, Civ. 
App., 266 S.W.2d 917—Texas Emp. 
Ins. Ass'n v. Christian, Clv.App., 
239 S.W.2d 900, error refused— 
Southwestern Greyhound Lines v. I 
Dickson, Civ.App., 219 S.W.2d 692 
—Texas Emp. Ins. Ass'n v. Tate, j 
Clv.App., 214 S.W.2d 877—Texas 
& P. Ry. Co. V. Mix, Civ.App., 193 | 
S.W.2d 642—^Dakan v. Humphreys, j 
Clv.App., 190 S.W.2d 371—Maryland 
Cas. Co. V. Hearks, Civ.App., 188 
S.W.2d 262, affirmed 190 S,W.2d 62, 
144 Tex. 317—Traders & General' 
Ins. Co. V. Little, Civ.App., 188 S 

W. 2d 786, refused for want of mer¬ 

it—McClellan v. Krebs, Clv.App., 
183 S.W.2d 758, error refused— 
Federal Underwriters Exchange v. 
Hightower, Civ.App, 142 S.W.2d 

963, error dismissed, judgment cor¬ 
rect—Bowen Motor Coaches v. 
Young. Civ.App., 138 S.W.2d 145— 
International-Great Northern R. Co. 
V. Acker, Civ.App., 128 S.W.2d '506. 
error dismissed, judgment correct 
—Ulmer v. City of El Paso, Civ. 
App., 115 S.W.2d 1151. error dis¬ 
missed. 

Wis.—Egan v. Preferred Accident Ins. 
Co. of New York. 269 N.W. 667, 223 
Wis. 129, 107 A.L.R. 1107. 

Propriety of conditional submission 
as informing jury of effect of their 
answers see supra subdivision a of 
this section. 

Practice oomueadsd 

The submission of issues the an¬ 
swers to which are conditioned on 
how others are answered is com¬ 
mended, since such procedure is con¬ 
ducive to a speedy determination of 
the rights of litigants.—^Kadane v. 


Clark. Civ.App., 1S4 S.W.2d 448, re¬ 
versed on other grounds 143 S.W.2d 
197. 136 Tex. 496. 

Ponn of submitting special Issues, 
“If you have answered ‘yes’ to ques¬ 
tion No.-and ‘yes’ to question No. 

-, only in that event, then do you 

And • • was not improper — 

Roadway Express v. Gaston, Tex.Civ. 
App.. 91 S.W.2d 883, error dismissed. 
KsgUgencs 

(1) Issue of negligence may be 
conditioned on issue inquiring as to 
defendant’s actual or constructive 
knowledge of a condition.—Hopson v. 
Gulf on Corp., Clv.App., 237 S.W.2d 
323, reversed in part on other grounds 
237 S,W.2d 362, 150 Tex. 1. 

(2) Where a plaintiff alleges a 
cause of action based on ordinary 
negligence and one of defendants or 
his Insurer asserts that another de¬ 
fendant was guilty of gross negli¬ 
gence, question of defendants’ neg¬ 
ligence should bo submitted to jury 
In the alternative accompanied by 
proper Instructions requiring answer 
to questions with respect to ordinary 
negligence only if questions with re¬ 
spect to gross negligence are answer¬ 
ed negatively.—^Wedel v. Klein, 282 
N.W. 606. 229 Wis. 419. 

(3) In action for Injuries sustain¬ 
ed by motorman of electric train 
against railroad, fact that court sub¬ 
mitted to Jury issue of sole proxi¬ 
mate cause of collision conditionally 
on a negative answer to preceding 
issues of discovered peril without 
submitting issue of primary negli¬ 
gence of railroad was not misleading 
in view of rule authorizing condition¬ 
al submission of special issues where 
motorman was negligent as matter of 
law.—^Hunter v. Texas Elec. Ry. Co., 
Tex.Civ.App., 194 S.W.2d 281, affirm¬ 
ed 68 S.Ct. 203, 332 U.S. 827, 92 L.Ed. 
402. 

XiTunp-sani payment 

In workmen's compensation suit, 
submission of issue of lump-sum pay¬ 
ment only on condition that jury an¬ 
swered special issue with respect to 
total Incapacity In affirmative was 
not improper.—Texas Indem. Ins. Co. 
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V. Dunn, Tex.Civ.App., 221 S.W.2d 
922—Federal Underwriters Exchange 
V. Harwell, Tex.Civ.App,, 157 S.W. 
2d 460, error refused. 

SnbmlBBlon held conditional 

The words “if any’’ in special Is¬ 
sue inquiring what percentage, "if 
any’’ of employee’s Incapacity, “if 
any" was due to previous injury, Im¬ 
ported “condition,” and the Issue, 
while not In exact form In which con¬ 
ditional ls.sues are usually submitted, 
was in effect a conditional submis¬ 
sion.—^Highway Ins. Underwriters v. 
Stephens, Tex Clv.App., 208 S.W.2d 
677. 

SnbmlBBioa held not conditional 

The use of the word “only" In sub- 
I mission of i.ssue whether plaintiff 
had not sustained, and would not sus¬ 
tain only partial Incapacity as result 
of Injury did not make the submis¬ 
sion “conditional.”—Traders & Gen¬ 
eral Ins. Go, V. Scogln, Tex.Clv.App., 
146 S.W.2d 1014, error dismissed, 

I judgment correct, 

1 46. Tex.—Montgomery v. Gay, Civ. 

App., 212 S.W.2d 941—Harris v. 

I Thornton's Department Store, Civ. 
App., 94 S.W.2d 849. 

46. Tex.—Southern Underwriters v. 
Erwin, Civ.App., 134 S.W.2d 720, 
error granted. 

47. Tex.—Southwest Stone Co, v. 
Symona, Clv.App., 237 S.W.2d 380. 
error refused no reversible error. 

Amount ot recovery 

Where the amount of recovery, if 
any, is submitted, there is no neces¬ 
sity for a conditional submission of 
the issue, thereby hazarding the dan¬ 
ger of apprising the Jury of the effect 
of their answer on a previous ques¬ 
tion.—Kadane v. Clark, Civ.App., 134 
S.W.2d 448, reversed on other grounds 
143 S.W.2d 197, 136 Tex. 496. 

Xn action on open account for 
cleaning and cementing oil well, sub¬ 
mission to jury of issue whether 
plaintiff agreed to do work for stipu¬ 
lated amount, not exceeding maxi¬ 
mum sum claimed by defendant, if 
Jury answered in negative previous 
special issue whether defendant 
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it conditions an entire cause of action, or an entire Ordinarily, in a workman’s compensation suit 
defense which directly contradicts plaintiff’s cause wherein the pleadings and evidence raise the is- 

of action, or an entire affirmative defense.^® Ac- sues of both total and partial incapacity, defend- 

cordingly, the conditional submission of an issue to ant has the right to the unconditional submission of 

the jury is not ordinarily proper when it deprives issues relating to partial incapacity, and the submis- 

defendant of the right to the affirmative submis- sion of such issues on condition that questions as 

sion of the main defensive issue in rebuttal of to total and permanent incapacity be answered in the 

plaintiffs claim, a right which cannot be defeated negative is improper.^l Likewise, an issue as to 

by findings on other issues that indirectly negative the duration of total incapacity should ordinarily be 

a finding in defendant’s favor on such defensive submitted unconditionally.^^ some circumstanc- 

issue;^® but this is not the rule when findings on es, however, under the pleading and evidence ad- 

other issues necessarily negative the defensive is- duced, the conditional submission of particular is¬ 

sue or where the evidence is insufficient to raise sues as to total and partial incapacity and duration 


the defensive issuc.^^* 

agreed to pay plaintiff by the hour, 
was erroneous as denying jury right 
to answer offlmriative defense raised 
by conditionally submitted issue, in 
view of affirmative answer to previ¬ 
ous issue.—Montgomery v. Gay, Tex. 
Clv.App., 212 S.W.2d 941. 

Za workmsa’i oompsaaatioa snltB 
Tex.—Underwriters v. Samanie, 155 
S.W.2d 359, 137 Tex. 531—Wright 

V. Traders & General Ins. Co., 123 
S.W.2d 314, 132 Tex. 172—Texas In¬ 
demnity Ins. Co. V, Thibodeaux, 106 
S.W.2d 268. 129 Tex. 656—Texas 
Emp. Ins. Ass’n v. Patterson, Civ. 
App., 192 S.W.2d 255—Patterson v. 
Texas Employers’ Ins. Ass’n, Clv. 
App., 188 S.W.2d 778—Traders & 
General Ins. Co, v. Scogln, Clv.App., 
146 S.W.2d 1014, error dismissed, 
judgment correct—Federal Under¬ 
writers Exchange v. Hightower. 
Clv.App., 142 S,W.2d 963, error dis¬ 
missed, judgment correct—Service 
Mut, Ins, Co. of Texas v. White, 
Clv.App,, 138 S.W.2d 273, error re¬ 
fused—Republic Underwriters v, 
Lewis, Clv.App, 106 S.W.2d 1113. 

48. Tex.—Southern Underwriters v. 
Erwin. Civ App., 134 S.W.2d 720, 
error granted. 

49. Tex.—Montgomery v. Gay, Clv. 
App., 212 S.W.2d 941. 

50. Tex.—Montgomery v. Gay, su¬ 
pra. 

51. Tex.—Federal Underwriters Ex¬ 
change V. Lynch, 168 S.W.2d 663, 
140 Tex. 516—Southern Underwrit¬ 
ers V, Samanie. 155 S.W.2d 369, 
137 Tex. 631—Wright v. Traders & 
General Ins. Co., 123 S.W.2d 314, 
132 Tex, 172—Texas Indemnity 
Ins. Co. v. Thibodeaux, 106 S.W.2d 
268, 129 Tex. 655—Traders & Gen¬ 
eral Ins. Co. V. Diebel, Clv.App., 
188 S.W.2d 411, refuiied for want of 
merit—United Employers Casualty 
Co. V. Thornton, Civ.App., 161 S. 

W. 2d 920, error refused—Long v. 
Safety Casualty Co., Civ.App., 128 
S.W.2d 92, reversed on other 
grounds 162 S.W.2d 1102, 137 Tex. 
209—Traders & General Ins. Co. 
V. Lincecum, Civ.App., 126 S.W.2d 


' thereof has been 

692—Texas Employers' Ins. Ass’n 
v. Cloud, Civ.App., 120 S.W.2d 903, 
error disml.ssed—Traders & General 
Ins. Co. V. Wright, Civ.App , 95 S 
W.2d 753, affirmed Wright v. Trad¬ 
ers & General Ins. Co., 123 S.W.2d 
314, 132 Tex. 172—Traders & Gen¬ 
eral Ins Co. v. Hunter, Clv.App., 
95 S.W 2d 158, error dismissed— 
Traders & General Ins. Co. v. Wim¬ 
berly, Clv.App, 85 S.W.2d 343. error 
dismissed—Traders & General Ins. 
Co. V. Shanks, Clv.App., 83 S.W.2d 
781, error refused. 

Before the rule was settled, there 
was some authority to the contrary. 
—Liberty Mut. Ins. Co. v. McDan¬ 
iel, Tex.Civ.App., 102 S.W.2d 493. 
Ssooudary Issues 

(1) Where court had submitted un¬ 
conditionally primary issue of wheth¬ 
er workman’s compensation claimant 
was totally or partially incapacitated, 
court did not err in also submitting 
unconditionally secondary issues con¬ 
cerning partial Incapacity, “if any.” 
—Hartford Accident & Indemnity Co 
v. Harris, Tex.Civ.App., 162 S.W.2d 
857, error dismissed. 

(2) Where court had submitted un¬ 
conditionally primary issue concern¬ 
ing whether compensation claimant 
was partially disabled after total dis¬ 
ability ceased, submission of second¬ 
ary issues concerning whether partial 
di.sability, If any, was permanent or 
temporary, conditioned on answer to 
previous issue, constituted reversible 
error in case in which jury found par¬ 
tial disability.—Southern Underwrit¬ 
ers V. Wheeler. 123 S.W.2d 340, 132 
Tex. 350. 

52. Tex. — Federal Underwriters Ex¬ 
change V. Read, 168 S.W.2d 767, 138 
Tex. 271—Texas Fire & Casualty 
Underwriters v. Watson, Civ.App., 
126 S.W.2d 496, error refused—Tex¬ 
as Indemnity Ins. Co. v. Head, Civ. 
App., 89 S.W.2d 283, error dismiss¬ 
ed—Traders & General Ins. Co. v. 
Wimberly, Civ.App., 86 S.W.2d 343, 
error dismissed. 

Submission hold unooadltloiial 
(1) Special issue whether jury 
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held not erroneous. 

found from a preponderance of the 
evidence that total Incapacity of com¬ 
pensation claimant was not and 
would not bo only temporary was 
an "affirmative and unconditional sub¬ 
mission” of the issue of total inca¬ 
pacity.—Traders & General Ins. Co. 
V. Scogin, Tex.Civ.App., 146 S.W.2d 
1014, error dismissed, judgment cor¬ 
rect, 

(2) In compen.sation proceeding, a 
special issue inquiring for what pe¬ 
riod of time, if any, of such total 
Incapacity, if any. jury found from 
a preponderance of evidence was sus¬ 
tained by employee from and after 
beginning date, if any, and directing 
that jury answer question with word 
“permanent” or by stating number 
of weeks, if any, or with word “none," 
wa.s not objectionable as a condition¬ 
al submission of issue.—Southern Un¬ 
derwriters V. Cooper, Tex.Civ.App., 
138 S.W.2d 663. error dismissed. Judg¬ 
ment correct. 

63. Tex.—Texas Emp. Ins. Ass’n v. 
Tate. Civ.App., 214 S.W.2d 877— 
Texas Emp. Ins. Ass’n v. Reid, Civ. 
App., 209 S.W.2d 1016—Texas Em¬ 
ployers’ Ins. Ass’n v. Cooper, Civ. 
App., 194 S.W.2d 819—Federal Un¬ 
derwriters Exchange v. Morton, 
Clv.App., 167 S.W.2d 267—United 
Employers Casualty Co. v. Lee, Civ. 
App., 146 S.W.2d 320, error granted 
—Industrial Indemnity Exchange 

V. Ratcliff, Civ.App., 138 S.W.2d 613, 
error dismissed, judgment correct— 
Southern Underwriters v. Erwin, 
Civ.App., 134 S.W.2d 720, error 
granted—Traders & General Ins. 
Co. V. Stakes. Civ.App., 181 S.W.2d 
270, error refused—Federal Under¬ 
writers Exchange v. Ener, Civ.App., 
126 S.W.2d 769, error dismissed, 
Judgment correct—Traders & Gen¬ 
eral Ins. Co. v. Huntsman, Civ. 
App,, 125 S.W.2d 431, error dismiss¬ 
ed, judgment correct—^Zurich Gen¬ 
eral Accident & Liability Ins. Co. 
v. Moss, Civ.App., 118 S.W.2d 410, 
error dismissed—^Republic Under¬ 
writers V. Brown, Clv.A'Pp., 117 S. 

W. 2d 167, error dismissed—Consol- 
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§ 542. -By Whom Prepared 

Special Interrogatories are ordinarily to be prepared 
by counsel for the party desiring their submission, but 
the court is net obliged to require interrogatories to be 
answered in the form prepared by counsel, and may sub¬ 
mit questions in language varying from that of the re¬ 
quest. 

Special interrogatories desired to be submitted 
to the jury are ordinarily to be prepared by counsel 
for the party desiring such submission.®^ Accord¬ 
ing to some authority, if a request for a special 
finding is submitted at all, it should be in the form 
requested by counsel, where that accords with the 
evidence,®® but it has also been held that the court 
is not obliged to require interrogatories to be an¬ 
swered in the form prepared by counsel,®® and may 
submit questions in language varying from that 
of the request.®’^ So a party cannot complain be¬ 
cause a particular issue was not submitted to the 
jury in the form tendered by him.®® Where re¬ 


quested interrogatories arc numerous, and some are 
not proper to be given, the court after striking the 
improper questions may direct counsel to rearrange 
or recopy the others.®® 

§ 543. -Number of Interrogatories 

The number of special Interrogatories or iai-uee to 
be submitted to the Jury rests largely In the discretion 
of the court, but such number of questions should be sub¬ 
mitted as is necessary to cover each Issuable fact. 

The number of special interrogatories or issues to 
be submitted to the jury rests largely in the discre¬ 
tion of the coiirt.®*^ The questions submitted should 
not unnecessarily be so numerous as to confuse the 
jury,®^ or to consume the time of the jury and 
court to no proper purpose,®2 or, in the case of spe¬ 
cial interrogatories, to amount to a cross-examina¬ 
tion of the jury on their verdict,®® and questions 
should not be multiplied for an ulterior purpose.®^ 


Idated Underwriters v. Lee, Civ. 
App. 107 SW,2d 482. error dusmias- 
ed—Texas Employers Ins. Ash'd v 
Arnold, Civ.App., 105 .SW.2d 086 
—Traders & Oenoral Tns Co v. Of- 
fleld, Civ.App., 106 S.W.2d 359, er¬ 
ror di.*?mi.saed—Texas Employers’ 
Ins. Ass'n v. Hilderbrandt, Civ. 
App.. 80 S.W.2d 1031, reversed (no 
opinion). 

Orouada of recovery 

Where compensation claimant 
sought to recover only for total per¬ 
manent disability and insurance car¬ 
rier answered only by a general de- 
pial, trial court did not err in sub¬ 
mitting Issue of temporary inca¬ 
pacity conditioned on a negative an¬ 
swer to issue pertaining to total and 
permanent incapacity, since issue 
conditionally submitted constituted 
grounds of recovery rather than 
grounds of defense, and failure of 
court to submit it at all could be of 
no concern to insurance carrier.— 
Federal Underwriters Exchange v. 
Woods, Tex Civ.App., 140 S.W.2d 285, 
error granted. 

AltomaUve plaadlaff 

Where claimant in workmen’s com¬ 
pensation case alleged that injury to 
hlS eye resulted in total permanent 
loss of vision thereof and. in alterna¬ 
tive, that it resulted In partial perma¬ 
nent loss of such vision, compensa¬ 
tion insurer which answered such al¬ 
legations by general denial and did 
not further plead affirmatively that 
partial Incapacity followed that of 
temporary total incapacity was not 
entitled to the unconditional submis¬ 
sion of independent issues Inquiring 
as to duration of Either temporary to¬ 
tal or partial incapacity.—Employers’ 
Reinsurance Corporation v. Brantley, 
Tex.Civ.App., 173 S.W.2d 233, error re¬ 
fused. 


54. Ind—^Allen v. Davison, 16 Ind. 
416. 

Tex.—Traders & General Ins, Co. v. 
Yarbrough, Civ.App., 181 S.W.2d 
305. 

65. Mich—Mend v. Randall. 69 N. 
W. 506, 111 Mich. 268. 

56. Ind—^Allen v. Davison, 1C Ind. 
416. 

57. Tex.—Girard Fire & Marine Ins. 
Co. v. Mallard, Civ.App., 13 S.W.2d 
895. 

68. N.C.—^United Services Life Ins. 
Co., 36 S.E.2d 225, 226 N.C. 684. 

69. Kan—.Tones v. SO'Uthwestern In- 
terurban Ry. Co., 141 P. 999, 92 
Kan. 809. 

60. Arlz—Stewart v. Schnepf, 1'68 
P.2d 629, 62 Aria. 440. 

N.M.—Crocker v. Johnston, 95 P.2d 
214, 43 NM. 469. 

N.C.—United Services Life Ins, Co., 
36 S.E.2d 225, 225 N.C. 684. 

R.I—Connolly v. Seitman, 9 A.2d 866, 
64 R.I. 29. 

64 C.J. p 1152 note 9. 

Sestrlotlo&s 

Number of issues submitted to Ju¬ 
ry are within judge’s sound discre¬ 
tion, subject to restrictions that they 
mu.st he fact Issues raised by plead¬ 
ings, and that parties shall have op¬ 
portunity to present any view of law 
arising from evidence.—^J. B. Colt Co. 
V. Barber, 170 S E. 663, 206 N.C. 170, 
Statatoxy Umltatioa 

(1) Under statute providing that 
no party shall be entitled as matter of 
right to request more than ten special 
questions, where court submitted 
thirteen out of fifteen questions re¬ 
quested by defendants, refusal to sub¬ 
mit the other two questions was not 
an abuse of discretion.—^Morrison v. 
Hawkeyo Casualty Go., 212 F.2d 633, 
168 Kan. 303. 


(2) Refusal to submit questions re¬ 
quested l>y plaintiff was held not er¬ 
ror, in view of statutory limitation, 
where ten of eighteen questions sub¬ 
mitted were reque.sted by plaintiff — 
Hamilton v. Lanoue, 67 P.2d 574, 146 
Kan. 768. 

Advisory answers 

In administrator's action to quiet 
title wherein defendants filed cross 
complaint for speeille performance of 
Intestate’s oral agreement to convey 
realty, refusal to give additional in¬ 
terrogatories requested by adminis¬ 
trator was not error, where jury’s an¬ 
swers to interrogatories given were 
advisory only—Stewart v. Schnepf, 
158 r.2d 629, 62 Ariz. 440. 

61. Ind.—Vanosdol v. Henderson, 22 
N.E2d 812, 216 Ind. 240 
N.M.—Crocker v. Johnston, 95 P.2d 
214, 4.3 N.M. 469. 

R I.—Connolly v. Seitman, 9 A.2d 866, 
64 R.I. 29. 

64 C J. p 1152 note 10. 

63. Kan —Jones v. Southwestern In- 
terurban Ry. Co, 141 P. 999, 92 
Kan. 809. 

N.M.—Crocker v. Johnston, 95 P.2d 
214, 43 N.M. 469. 

Qnsstloiui Involved In general verdict 

The trial court should in Its dis¬ 
cretion limit as far as may be the 
number of special findings submitted 
to Jury under statute, In order that 
such questions as are necessarily in¬ 
volved In the general verdict may be 
excluded as far as possible from the 
.special dndinga—Connolly v. Seit¬ 
man, 9 A.2d 866, 64 K.I. 29. 

63. Iowa.—Cinkovltch v. Thistle 
Coal Co., 121 N.W. 1036, 143 Iowa 
696. 

N.M.—Crocker v. Johnston, 96 P.2d 
214, 43 N.M. 469. 

164. Kan.— ^Jones v. Southwestern In- 
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However, the mere fact that numerous questions are 
requested or submitted does not necessarily show 
their impropriety, since more findings arc required 
to develop the essential facts in a lengthy and in¬ 
volved case than in simpler ones.®^ In submitting a 
case on special issues, such number of questions 
should be submitted as is necessary to cover each 
issuable fact.®® So a single issue,or a small num¬ 
ber of issues,®® is ordinarily sufficient where each 
party’s contentions, and the whole case, are fully 
and amply presented thereby; but where a cause 
involves two or more elements, to which different 
principles of law are respectively applicable, it is 
better practice to submit more than one issue.®® 


§ 544 . - Conformity to Issues 

Special interrogatories or special issues submitted to 
the Jury for a finding should be so framed as neither to 
narrow nor enlarge the issues presented by the plead¬ 
ings and evidence, but they should be cast In such 
manner as to conform and be confined to such Issues. 

Under the general rule discussed supra § 531, 
that there should be submitted to the jury all the 
controverted material issues or questions of fact, 
and those only, that are properly raised by the plead¬ 
ings and supported by the evidence, special inter¬ 
rogatories or special issues submitted to the jury 
for a finding should be so framed as neither to 
narrow nor enlarge the issues presented by the 
pleadings and evidence,'^® but they should be cast in 
such a manner as to conform and be confined to 
such issues.71 This rule has been applied with 


terurban Ry. Co., 141 P. 999. 92 
Kan. 809. 

65. Kan.—Jones v. Southwestern In- 
terurban Ry. Co., 141 P. 999, 92 
Kan. 809. 

Divoretloa not abased 

In action for Injuries sustained In 
automobile collision at Intersection, 
court did not abuse Its discretion In 
submitting to jury more than ten spe¬ 
cial questions, some of which contain¬ 
ed several subdivisions. In absence of 
any affirmative showing of prejudice. 
—Earhart v, Tretbar, 80 P.2d 4, 148 
Kan. 42. 

66 . N.C.—Griflln v. United Services 
Life Ins. Co., 36 S.B.2d 226, 226 N.C. 
684. 

Wis.—Jensen v. Wisconsin Cent. Ry. 

Co., 128 N.W. 982, 146 Wis. 326. 
IFondaaasatal facta 

In action for malicious prosecution, 
questions submitted to jury to estab¬ 
lish facts on which probable cause 
may be decided by the court should be 
limited to fundamental facts and they 
should be as few In number as the 
evidence In case will permit.—Simp¬ 
son V. Montgomery Ward & Co., 67 
A.2d 671, 162 Pa-Super. 371. 

JLsnoimt of recovery 

Submission to jury of single Issue 
as to how much, if anything, plaintiff 
may recover is erroneous, where other 
issues are raised by pleadings.—J. B. 
Colt Co. V. Barber. 170 S.E. 663, 206 
N.C. 170. 

Siaifle defense 

In holder’s action on note wherein 
maker claimed that he was to receive 
shares of stock and membership in a 
hunting club to be organized by payee 
and another, maker was not entitled 
to have such defense submitted to 
jury three times merely because in 
his pleadings maker had pleaded such 
defense as constituting want of con¬ 
sideration for note, a failure of con¬ 
sideration. and fraud and misrepre¬ 
sentation in procurement of the note 


by payee —Ro.ss v. Cook, Tex.Civ. 
App., 151 S.W.2d 864, error refused. 

67. N.C —WaK'tfl v. Waters, 165 S.E. 
664, 199 N C. 667. 

68. Wis.—Hamus v. Weber, 226 N.W. 
392, 199 Wis. 320. 

69. N.C.—Western Carolina Power 
Co. V. Hayes, 136 S.E. 363, 193 N.C. 
104. 

Corollary issaea 

In suit to recover damages for 
fraudulent misrepresentations Induc¬ 
ing plaintiff to purchase oil royalty 
acreage from defendant, submission 
to jury of issues as to defendant’s 
representations of recoverable value 
of oil under land purchased and pric¬ 
es per acre for which royalty involved 
was selling without submitting corol¬ 
lary issues on measure of damage 
fixed by statute as difference between 
value of property as represented and 
its actual value as delivered at time 
of sale contract was insufficient, even 
though jury might conceivably have 
arrived at same result under such 
manner of presentation.—Bryant v. 
SLohn, Tex.Civ.App., 260 S.W.2d 77, 
error refused no reversible error. 

70. Tex.—Traders' & General Ins. 
Co. V. Low, Civ.App., 74 S.W.2d 122, 
error refused. 

64 C.J. p 1162 note 20. 

Aocldeutal iajnry 

In employee’s suit against work¬ 
men’s compensation insurance carrier, 
special issue submitting question 
whether jury found from preponder¬ 
ance of evidence that plaintiff sus¬ 
tained accidental personal injury as 
alleged in his petition should be fram¬ 
ed In such language as would conffne 
jury to consideration of allegations 
that were supported by evidence.— 
Southern Underwriters v. Thompson, 
Tex.Civ.App., 127 S.W.2d 389, error 
dismissed. 

Betennlaatioa of ohjeotioa 

Question whether special issue is 
too broad and for that reason might 
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result In violation of rule that recov¬ 
ery cannot be allowed on a cause of 
action alleged but not proved, or on 
one proved but not alleged, by a judg¬ 
ment being rendered on verdict re¬ 
turned In response thereto, generally 
must be determined from pleadings, 
evidence, and charge as a whole.— 
Southern Underwriters v. Mowery, 
Tex.Clv.App., 147 S.W,2d 834, error 
dismissed, judgment correct. 

71. N.C.—Brown v. Daniel, 13 S.E, 
2d 623, 219 N.C. 349. 

Tex.—Erisrnan v. Thompson, 167 S. 
W.2d 731, 140 Tex. 361—Hughes v. 
Belmon, Civ.App., 200 S.W.2d 431— 
Traders & General Ins. Co. v. Hill, 
Civ.App., 161 S.W.2d 1101—South¬ 
ern Underwriters v. Blair, Civ. 
App., 144 S.W.2d 641—Southern Un¬ 
derwriters V. Stone, Civ.App., 144 S. 
W.2d 339—Texas Employers Ins. 
Ass'n V. Watkins, Clv.App., 135 S. 
W.2d 296—Texas Employers Ins. 
Ass’n V. Ebers, Civ.App., 134 S.W. 
2d 797, error dismissed, judgment 
correct—Southern Underwriters v. 
West, Civ.App., 126 S.W.2d 510, er¬ 
ror refused—Maryland Ca.suaUy 
Co, V. Crosby, Civ.App,, 117 S.W. 2d 
624, error dismissed—Casualty Un¬ 
derwriters V. Lemons, Civ.App., 114 
S.W.2d 333—Southern Tine Lumber 
Co. V, Whiteman, Civ.App., 104 S. 
W.2d 635, error dismissed—Security 
Mut. Casualty Co. v. Bolton, Civ. 
App., 84 S.W.2d 652—Connecticut 
General Life Ins. Co. v. Banderbee, 
Civ.App., 82 S.W. 2d 764—South- 
western Bell Telephone Co. v. Bur¬ 
ris, Civ.App., 68 S.W.2d 642—Texas 
Electric Service Co. v. Anderson, 
Civ.App.. 66 S.W.2d 142, error dis¬ 
missed. 

64 C.J. p 1163 note 21. 

Bamages or Injury 

(1) Where pleadings in slander of 
title suit showed that suit was for 
value of plaintiff’s leasehold estate 
and not for value of overriding royal¬ 
ty, submission of damage issue in 
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respect to questions as to negligence ,^2 unavoidable 
accident,'^3 the agency of one person for another,*^* 
the execution of a contract,'^® and breach of war¬ 
ranty.’^® Questions need not be in the identical 
language of the pleadings, as long as the sub¬ 
stance of the issues is covered,’^'^ and the special 
issue is confined to the facts pleaded;'^® but ordi¬ 
narily a question may follow the language of the 
pleadings,'^® and it has been held better practice 
to do so.®® Special issues are not objectionable 
as being without support in the pleadings, where the 
principal difference between the pleadings and the 
issues is that the issues are so framed as better to 
set forth the ultimate facts sought to be estab- 
lished.®! 


TRUL §§544-545 

§ 545 . _ Interrogatories Covering More 
than One Matter of Fact 

Independent Istuee of fact may or should be sepa¬ 
rately submitted, and an interrogatory or issue Is objec¬ 
tionable where it is duplicitous or multifarious. In com¬ 
bining two or more fact issues in one question; but the 
grouping of Interdependent facts In a tingla question 
or issue, as distinguished from the grouping of ultimata 
issues, is permissible. 

Under the general rule discussed supra § 541 that 
each special interrogatory or special issue must call 
for a finding on a single question of fact, independ¬ 
ent issues of fact may or should be separately sub¬ 
mitted,®® and an interrogatory or issue is objection¬ 
able where it is duplicitous or multifarious, in com- 


such form that recovery was permit¬ 
ted for some value of both was error. 
—Winn V. Warner, Tex.Civ.App., 172 
S.W.2d 626, error refused. 

(2) In compensation suit, issue re¬ 
quiring jury to And from preponder¬ 
ance of evidence whether employee 
sustained Injury on designated date 
was too broad and Issue should have 
been submitted to cover injuries ac¬ 
tually pleaded and sustained by proof. 
—Federal Underwriters Exchange v. 
Arnold. Tex.Civ.App.. 127 S.W.2d 972, 
error dismissed, judgment correct. 
Special iMmes belA not objectionable 
Oa.—Rainey v. Moon, 2 S.E.2d 405, 
187 Ga. 712. 

Tex.—San Antonio Hermann Sons 
Home Aas’n v. Harvey, Civ.App., 
266 S,W.2d 906, error refused no re¬ 
versible error—Liberty Mut. Ins. 
Co. V. Taylor, Civ.App., 244 S.W.2d 
360—Texas Emp. Ins. Ass’n v. Held, 
Civ.App., 209 S.W.2d 1016—Texas 
Emp. Ins. Ass'n v. Harkey, Civ. 
App., 208 S.W.2d 916, affirmed 208 
S.W.2d 919, 146 Tex. 504—Baker v. 
Mays & Mays, Civ.App., 199 S.W.2d 
279, error dismissed—Pallas Ry. & 
Terminal Co. v. Whitcomb, Civ. 
App., 153 S,W.2d 627, affirmed 163 
S.W.2d 616, 139 Tex, 467—Maryland 
Cas. Co. v. Abbott, Civ.App., 148 S. 
W.2d 466, error dismissed, judg¬ 
ment correct—Southern Under¬ 

writers v, Thomas, Civ.App., 131 
S.W.2d 409, error dismissed, judg¬ 
ment correct—Galveston, H. & S. 
A. Ry. Co. V. Waldo, Civ.App,, 77 
S.W.2d 326, error dismissed—Beard 
& Stone Electric Co. v. Baker, Civ. 
App., 77 S.W.2d 262. 

72. Ohio.—Clos V. Chapman, App., 34 
N.B.2d 811. 

Tex.—Scott V. Gardner, 156 S.W.2d 
513, 137 Tex. 628, 141 A.L.R. 60— 
Yellow Cab & Baggage Co. v. Ma¬ 
son. Civ.App., 266 S.W.2d 463, re¬ 
versed on other grounds Maaon v. 
Yellow Cab Sc Baggage Co., Sup., 
269 S.W.2d 329—Gulf States Util¬ 
ities Co. V. Mitchell, Civ.App., 104 
S.W.2d 662—E, U Martin, Inc. v. 

89 C.J.S.—19 


Kyser, Civ.App., 104 S.W.2d 692, 
error dismissed—^Wichita County 
Water Improvement Diet. No. 1 v. 
Pearce, Civ.App., 69 S.W.2d 183. 

64 C.J. p 1153 note 22. 

Contributory uegUgeuos 
Mich.—Corfeld v. Douglas Houghton 
Hotel Co., 37 N.W.2d 169, 324 Mich. 
459. 

Ohio.—Klever v. Reid Bros. Exp., 86 
N.E.2d 608, 161 Ohio St. 467—May 
V. Szwed, 39 N.E.2d 630, 68 Ohio 
App. 469. 

Wls.—Williams v. Williams, 246 N.W. 

322, 210 Wls. 304. 

64 C.J. p 1163 note 28. 

General propositlous of law 
Although It cannot be urged that 
in any situation involving negligence 
one can avoid the obligation of exer¬ 
cising ordinary care for his own safe¬ 
ty and for the protection of others, It 
la not proper to present general prop¬ 
ositions of law, which In themselves 
may be sound. In special Interroga¬ 
tories unless there is some specifica¬ 
tion which limits them to the issues 
Immediately at hand and permits 
their application in the light of the 
rights 8uid obligation of the i>arties.— 
Keller v. City Ry. Co., Ohio App., 84 
N.E.2d 69. 

73. Tex.—Galveston, H. & S. A. Ry. 
Co. V. Cook, Civ.App., 214 S.W. 
639. 

74. Tex.—National Life & Accident 
Ins. Co. V. Leal, Civ.App., 36 S.W. 
2d 324. 

64 C.J. p 1153 note 26. 

75. Tex.—Gilmer v. GraJham, Com. 
App., 62 S.W.2d 263. 

78. Tex.—Slvalls Motor Co. v. Chas¬ 
tain, Civ.App., 5 S.W.2d 186. 

Wls.—Richmond v. Cretens, 186 N.W. 
247, 176 Wls. 297. 

77. Tex.—Texas Steel Co. v. Rock- 
holt, Clv.App., 142 S.W,2d 842, error 
refused. 

64 C.J. p 1151 note 86. 

Bubvtautlal oonfozuxlty 

The only requirement is that a spe¬ 
cial Issue be substantially within the 
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pleading and not literally in the lan¬ 
guage of the pleading.—^Herndon v. 
Halliburton OH Well Cementing Co., 
Tex.Civ.App., 164 S.W.2d 163, error re¬ 
fused. 

78. Tex.—Graham v. Gatewood, Civ. 
App., 166 S.W,2d 768, error refused 
—Jones V. Mcllveene, Civ.App., 106 
S.W.2d 603, error dismissed. 

79. Tex.—Gray County Gas Co. v. 
Oldham. Civ.App., 288 S.W.2d 696— 
Phcenlx Refining Co. v. Kilgore 
Nat. Bank, Civ.App,, 121 S,W,2d 686, 
affirmed 143 S.W.2d 925, 136 Tex. 

64 C.J. p 1151 note 87. 

80. Tex.—Jones v. Mcllveene, Civ. 
App., 106 S.W.2d 603, error dis¬ 
missed. 

HegUgeuos oMsf 

Generally, special issues submit¬ 
ted by court In negligence cases 
should follow language of pleadings. 
—City of Amarillo v. Rust, Tex.Clv. 
APP„ 64 S.W.2d 821. 

Xu oompeusatiou pxooeediag, special 
Issue as to whether workman sustain¬ 
ed injury on a certain date should 
have been submitted In the manner 
alleged In the petition.—Texas Em¬ 
ployers Ins. Ass’n v. Watkins, Tex. 
Clv.App., 135 S.W.2d 296. 

81. Tex,—Texas Steel Co. v. Rock- 
holt, Civ.App., 142 S.W.2d 842, error 
refused. 

82. Ind.—White V. Shircllff Indus¬ 
tries, Inc., App., 112 N.E.2d 888. 

Ohio.—Scott V. Clsmadl, 74 N.E,2d 
663, 80 Ohio App. 39. 

Tex.—Pitzjarrold v. Panhandle Pub. 
Co., 228 S.W.2d 499, 149 Tex. 87 
—Hicks V. Brown, 161 S.W.2d 790, 
136 Tex. 899—Texas General In¬ 
demnity Co. v. McNeill, Clv.App., 
261 S.W.2d 878—Thompson v. 
Brown. Civ.App., 222 S.W.2d 442— 
Wooten v. Crosby County, Clv.App., 
219 S.W.2d 663, error refused— 
Downs V. McCampbell, Civ.App,, 203 
S.W.2d 302—Bonham Coca Cola 
Bottling Co. V. Jennings. Clv.App., 
181 S.W.2d 97, error denied 184 S. 
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bining two or more fact issues in one question,** I or intermingling in the same question two or more 


W.2d 821, 143 Tex. 327—Workmen’a 
Itoan & Finance Co. v. Dunn, Civ. 
App., 134 S.W.2a 870—Sinclair Nav. 
Co. V. Kremlick, Civ.App., 129 S.W. 
2d 758—Charbonneau v. Hupaylo, 
Civ.App.. 100 S.W.2d 746—Howard 

V. Howard, Civ.App., 102 S.W.2d 
473, error refused—Kasch v. Anton, 
Civ.App., 81 S.W,2d 1097—City of 
Panhandle v. Byrd, Civ.App., 77 S. 

W. 2d 904, reversed on other 
grrounds, Com.App., 106 S.W.2d 660 
^—Texas & P. R, Co. v. Price, Civ. 
App., 61 S.W,2d 196, reversed (no 
opinion)—Texas & P. Ry. Co. v. 
Phillips, Civ.App., 66 S.W.2d 210, 
error dismissed. 

Wis.—Callaway v. Kryzen, 279 N.W. 
702, 228 Wis, 52—Georgeson v. Niel¬ 
sen. 262 N.W. 676. 214 Wis. 191. 

64 C.J. p 1163 note 29. 

Trial court has duty to submit to 
the jury separately, without any com¬ 
mingling, each Independent, deter¬ 
minative, controverted issue of fact 
raised by the pleadings and the evi¬ 
dence, which could constitute a ba.sl8 
for judgment against defendant.— 
Thompson v. Erisman, Civ.App., 167 
S.W.2d 439, affirmed Erisman v, 
Thompson. 167 S.W.2d 731, 140 Tex. 
361. 

intimate fact or issue 

(1) Only one ultimate issue may be 
submitted In single special issue.'— 
Texas Emp. Ins. Ass’n v, Eubanks, 
Civ.App., 240 S.W.2d 811, reversed on 
other grounds Eubanks v. Texas Emp, 
Ins, Ass'n, 246 S.W,2d 467, 161 Tex. 
67, 

(2) Question to be answered “yes” 
or “no" is “multifarious" which sub¬ 
mits to Jury more than one ultimate, 
independent, determinative fact.— 
Gulf States Utilities Co. v. Wool¬ 
dridge, Tex.Clv.App., 90 S.W.2d 326. 
unless interdependent 

Requested issues must be submit¬ 
ted separately, unless issues are 
wholly interdependent.—Bewley Mills 
V. First Nat. Bank, Tex.Clv.App., 110 
S.W.2d 201, error dismissed. 

Chronplng Issues so as to call for gen¬ 
eral verdict 

Where a cause is to be submitted to 
the jury on special Issues, it is im¬ 
proper for the court to group the 
facts and special issues in such man¬ 
ner as to call for a general verdict,— 
Workmen’a Loan & Finance Co. v. 
Dunn, Tex.Civ.App., 134 S.W.2d 370 
—64 C.J. p 1153 note 29 [a]. 
Ziimitatloa title 

In determining whether a party has 
acquired limitation title to a tract of 
realty by adverse possession for stat¬ 
utory period, splitting of Issues along 
geographic lines should not be re¬ 
quired, unless it is demonstrated that 
failure to do so will create confu¬ 
sion either in deliberation or in an¬ 
swers.—Parr v. Ratisseau, Tex,Civ. 


App., 236 S.W.2d 603, error refused no 
reversible error. 

ZTegligeace 

(1) In action for injuries sustained 
in drinking from bottle of carbonated 
beverage containing glass, submission 
of issues of negligence In one gener¬ 
al question would be reversible error. 
—Texas Coca-Cola Bottling Co. v. 
Wimberley, Tex.Clv.App., 108 S.W. 
2d 860, error dismissed. 

(2) Proximate cause is essential 
part of plaintiff’s cause of action for 
negligence and must be affirmatively 
submitted to jury as Independent fact, 
even though act charged constitutes 
negligence as matter of law.—^Echols 
v. Duke, Tex Civ.App., 102 S.W.2d 483, 
error dismissed. 

(3) In action against a railroad for 
the loss of turkeys which were run 
over by a train, the question of the 
negligence of the railroad and the 
proximate cause of that negligence 
should not be embraced in the inquiry 
as to the amount of damages.—'rex- 
as & P. Ry. Co. V. Heathington, Tex. 
Civ.App., 116 S.W.2d 495. 

(4) Where plaintiff relies on the 
doctrine of di.‘<covered peril, each of 
the elements of the doctrine should be 
submitted to jury separately as spe¬ 
cial is-sues—Turner v. Texas Co., 169 
S.W.2d 112, 138 Tex. 380. 

SabmlsBioA of partiotilar matters as 

separate issues sustained 
Tex.—Turner v. Texas Co., 159 S.W. 

I 2d 112, 138 Tex. 380—Texas Em¬ 
ployers Ins, Ass’n v. Hamor, Civ. 

' App., 97 S.W.2d 1041. 

83. Ind.—^Whlte v. Shlrcliff Indus¬ 
tries, Inc., App., 112 N.E.2d 888— 
McKinnon v. Parrill, 38 N.E.2d 1008, 
111 Ind.App. 343—Central Indiana 
Ry. Co. V. Mitchell, 199 N.B. 439, 
102 Ind.App. 121. 

Mich.—Corfeld v, Douglas Houghton 
Hotel Co., 37 N.W.2d 169, 324 Mich. 
469. 

Tex —Empire Gas & Fuel Co. v. 
Muegge. 143 S.W.2d 763. 135 Tex. 
620—Texas Emp. Ins. Ass’n v. Eu¬ 
banks, Civ.App,, 240 S.W.2d 811, re¬ 
versed on other grounds Eubanks v. j 
Texas Emp. Ins. Ass'n, 246 S.W.2d 
467, 161 Tex. 67—Schoenberg v. | 
Forrest, Civ.App., 228 S.W.2d 65G, 
refused no reversible error—Woot¬ 
en V. Crosby County, Civ.App., 219 
S.W. 2d 663, error refused—Uptmor 
V. Janes, Civ.App., 210 S.W.2d 236, 
refused no reversible error—Asso¬ 
ciated Indemnity Corp. v. Blllberg, 
Civ.App., 172 S.W.2d 167—Pappas v. 
Wright. Civ.App.. 171 S.W.2d 636 
—^Walton V. West Texas Utilities 
Co., Civ.App., 161 S.W.2d 618, error 
refused—City of Austin v. Howard, 
Civ.App., 168 S.W.2d 556, error re¬ 
fused—Clay Drilling Co. v. Fur¬ 
man, Clv.App., 160 S.W.2d 869— 
Texas & Pac. Ry. Co. v. Cassaday, 
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Civ.App., 148 S.W.2d 471, error dis¬ 
missed, judgment correct—^Page v. 
Rogers, Civ.App., 142 S.W.2d 716— 
Sinclair Nav, Co. v. Kremlick, Civ. 
App., 129 S.W.2d 758—Sinclair Re¬ 
fining Co. V. Costin, Civ.App., 116 
S.W.2d 894—Louisiana, A. & T, Ry. 
Co, V. De Vance, Civ.App., 114 S. 
W.2d 922, error dismissed—Jones- 
O’Brlen, Inc., v. Loyd, Civ.App., 106 
S.W.2d 1069, error dismissed—Hold¬ 
en V. Gibbons, Civ.App., 101 S.W.2d 
837, error dismissed—Charbonneau 

V, Hupaylo, Civ.App., 100 S.W. 2d 
745—Gulf States Utilities Co. v. 
Wooldridge, Civ.App., 90 S.W.2d 326 
—Texas Employers’ Ins. Ass'n v. 
Jones, Civ.App., 70 S.W.2d 1014, er¬ 
ror dismissed— W. J. Williams, Inc., 
v, Cummings, Civ.App., 65 S.W. 2d 
379—Baldridge v. Klein, Civ.App., 
56 S,W.2d 897, reversed (no opin¬ 
ion). 

Wis.—Vlasak v, Gifford, 21 N.W.2d 
648, 248 Wis. 328—Corpus Juris cit¬ 
ed in Martin v. Ebert, 13 N.W.2d 
907, 910, 246 Wis. 341, 152 A.L.R. 
1142—Devine v. Bischel, 254 N.W. 
521, 216 Wis. 331. 

64 C.J. p 1153 note 30—43 C.J. p 1316 
note 12 [a]. 

Ijlberal coustruotioa of statute 

Statute condemning multifarious 
questions must bo liberally construed 
to effect statutory purpose to enable 
losing party to know with certainty 
the facts found by jury which con¬ 
stitute basis of judgment against him. 
—Gulf States Utilities Co. v. Wool¬ 
dridge, Tex.Clv.App., 90 S.W.2d 326. 

Possible different answers 

Special issue propounding two ques¬ 
tions one of which could be answered 
no and the other yes was multifari¬ 
ous and duplicitous and was therefore 
an Improper issue to be submitted to 
jury.—Buss v. Shepherd. Tex.Civ. 
App., 240 S.W.2d 382, refused no re¬ 
versible error. 

Questions or special Issues held dupli¬ 
citous or multifarious 

(1) In general. 

Tex.—Empire Gas & Fuel Co. v. 
Muegge, 143 S.W.2d 763, 136 Tex. 
620—Buss V. Shepherd, Civ.App., 
240 S.W.2d 382, refused no reversi¬ 
ble error—^Faubian v. Busch, Civ. 
App., 240 S.W.2d 361, refused no re¬ 
versible error—Schoenberg v. For¬ 
rest, Civ.App.. 228 S.W.2d 666, re¬ 
fused no reversible error—Brad¬ 
shaw v. McDonald, Civ.App,, 211 S. 

W. 2d 797, affirmed 216 S.W.2d 972. 
147 Tex. 466—Gillette Motor Trans¬ 
port Co. V. Whitfield, Civ.App., 186 
S.W. 2d 90, refused for want of mer¬ 
it-—Bonham Coca Cola Bottling Co. 
V. Jennings, Civ.App., 181 S.W.2d 
97, error denied 184 S.W.2d 821, 143 
Tex. 327—^Associated Indem. Corp. 
V. Blllberg, Civ.App., 172 S.W.2d 167 
— Pappas V. Wright, Civ.App., 171 
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issues of fact.8^ Where, however, all branches but . findings are called for by preceding interroga- 
one of an apparently multifarious question relate to tories,®^ no objection lies, and a question merely 


uncontroverted facts,*5 or facts as i 

S.W.2d 636—Trentman v. White- 
side. Clv.App.. 163 S.W.2d 418. af¬ 
firmed 170 S.W.2d 196, 141 Tex. 46 
—Zepeda v. Moore, Clv.App., 163 
S.W.2d 212, error dismissed—United 
Employers Casualty Co. v. Hudson, 
Civ.App.. 152 S.W.2d 451—Clay 
Drilling Co. v. Furman, Civ.App., 
160 S.W.2d 869—Home Ins. Co. v. 
Fouche, Civ.App., 149 S.W.2d 977 
—Southland Life Ins. Co. v. White, 
Civ.App., 149 S.W.2d 218—Texas &t 
Pac, Ity. Co. V. Cassaday, Clv.App., 
148 S.W.2d 471, error dismissed, 
Judgment correct—Southern Under¬ 
writers V. Mowery, Civ.App., 147 S. 
W.2d 834, error dismissed. Judg¬ 
ment correct—^Rudeo Oil & Gas Co. 
V. Lemasters, Civ App., 146 S.W.2d 
806, error dismissed, judgment cor¬ 
rect—Traders & General Ins. Co. v. 
Richajdson, Civ App, 144 S.W.2d 
420, error dismissed, judgment cor¬ 
rect—Tinncy v. Williams, Civ.App., 
144 S.W.2d 344—Southern Under¬ 
writers V. Boswell, Clv.App., 141 
S.W.2d 442, affirmed 168 S.W.2d 280, 
138 Tex. 266—North East Texas 
Motor Lines v. Hodges, Civ.App., 
141 S.W.2d 386. affirmed 168 S.W.2d 
487, 138 Tex. 280—C. V. Hill & Co. 

V. Frlcke, Civ.App., 136 S.W.2d 682, 
error dismissed. Judgment correct 
—LfOwer Rio Grande Valley Mid- 
Winter Pair Ass’n v. Nunstedt, Civ. 
App., 132 S.W.2d 601—Traders & 
General Ins. Co, v, Shelton, Civ. 
App., 130 S.W.2d 903—Sherwin- 
Williams Co. of Texas v. Delahous- 
eaye, Civ.App., 124 S.W.2d 870, er¬ 
ror dismissed—Traders & General 
Ins, Co. V, Boysen, Clv.App., 123 S. 

W. 2d 1016, error dismissed. Judg¬ 
ment correct—^Tucker Oil Co, v. 
Matthews, Civ App., 119 S.W,2d 
606—Hornsby Heavy Hardware Co. 
V. Prichard, Civ.App., 119 S.W.2d 
410, error dismissed—Sinclair Re¬ 
fining Co. v, Costin, Civ.App,, 116 
S,W.2d 894—Texas & P. Ry. Co. v. 
Heathlngton, Civ.App., 115 S.W.2d 
495—Louisiana, A. & T. Ry. Co. v. 
De Vance, Civ.App., 114 S.W.2d 922, 
error dismissed—McCluskey v. 
Keathley, Civ.App., Ill S,W.2d 1199, 
error dismissed—J acobsen v. 
Brovm, Civ.App., 105 S.W.2d 1108, 
error dismissed—Theobalt v. Wle- 
mann, Clv.App,, 104 S.W.2d 689, er¬ 
ror dismissed—Howard v. Howard, 
CIv.App, 102 S.W,2d 473, error re¬ 
fused—Hall v. Weaver, Civ.App., 
101 S.W.2d 1035, error dismissed— 
Charbonneau v. Hupaylo, Civ.App., 
100 S.W.2d 745—Ferguson Seed 
Farmers v. Port Worth & D.-S. P. 
Ry. Co., Clv.App,, 100 S.W.2d 177, 
error dismissed—Texas Pipe Line 
Co. v. Sheffield. Civ.App.. 99 S.W. 
2d 684 —American Nat. Ins. Co. v. 
Points, Clv.App., 98 S.W.2d 1009, 


1 which separate \ presenting two 

error dismissed—Traders & General 
Ins. Co. V. Childers, Civ.App., 95 
S.W.2d 461, error dismissed—Stock 
v. Kaiser, Civ.App.. 93 S.W.2d 226— 
Shannon v. Horn, Civ.App., 92 S.W. 
2d 1090, error dismissed—^Ameri¬ 
can Nat. Ins. Co. v. Briggs, Civ. 
App., 90 S.W.2d 602, error dismissed 
—Gulf States Utilities Co. v. Wool¬ 
dridge, Civ.App., 90 S.W,2d 326— 
McCombs v. Red, Civ.App.. 86 S.W. 
2d 648, error dismissed—-McKenzie 
Const. Co, V. Chanowsky, Civ.App., 
86 S,W.2d 480, error refused—^Trad¬ 
ers & General Ins. Co. v. Copeland, 
Civ.App., 84 S.W.2d 813—Brother¬ 
hood of Railroad Trainmen v. Wood, 
Civ.App., 79 S.W.2d 665, error dis¬ 
missed—Indemnity Ins. Co. of 
North America v. Weeks, Civ.App., 
76 S.W.2d 925—Metropolitan Life 
Ins. Co. V. Greene, Civ.App., 76 S.W. 
2d 703—San Antonio Amusement 
Co. V. Easterling, Civ.App., 71 S. 
W.2d 350, error dismissed—Ed S. 
Hughes Co. V. Clark Bros. Co„ Civ. 
App., 63 S.W.2d 230—Hornsby v. 
Hornsby, Civ.App., 60 S.W.2d 489, 
reversed on other grounds 93 S.W. 
2d 379, 127 Tex. 474. 

Wis—Vlasak v. Gifford, 21 N.W.2d 
648, 248 Wis. 328. 

64 C.J. p 1163 note 30 [c]. 

(2) Issue submitting whether 
plaintiff was guilty of contributory 
negligence in failing, "if he did," to 
keep proper lookout as he approached 
Intersection after seeing truck.— 
Kasch V. Anton, Tex.Clv.App., 81 S. 
W.2d 1097. 

(3) Special Issue whether negli¬ 
gence of railway was proximate cause 
of death to one cow and Injury to 
other cattle.—St. Louis Southwestern 
Ry. Co. of Texas v. Hill Bros., Tex. 
Civ.App., 80 S.W.2d 432. 

(4) Special Question seeking to as¬ 
certain not only what caused death 
of minor bicyclist but also what 
brought it about.—Morrison v. Hawk- 
eye Casualty Co., 212 P.2d 633, 168 
Kan. 303. 

(6) Issue whether plaintiff was 
“ready," willing, and able to pay for 
oil and gas lease, an alleged contract 
for which he was seeking to specif¬ 
ically enforce.—^Bradley v. Howell, 
Tex.Glv.App., 126 S.W.2d 647, error 
dismissed. Judgment correct. 

84L Tex.—Cisco & N. B. Ry. Co. v. 
McCbaren, Clv.App., 118 S.W.2d 844 
—St. Louis Southwestern Ry. Co. 
of Texas v. Hill Bros., Civ.App., 80 
S.W.2d 432—Illinois Bankers' Life 
Assur. Co. V. Byrd, Clv.App., 69 S. 
W.2d 817—Rockford Life Ins. Co. v. 
Tschledel, Clv.App., 61 S.W.2d 636, 
error refused. 

64 C.J. p 1168 note 31. 
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phases of the same claim or de- 
Conjuactire 

When special Question asked Jury 
puts more than one question conjunc¬ 
tively and answer thereto Is in nega¬ 
tive, verdict Is fatally defective be¬ 
cause of impossibility of knowing 
whether all of Jury found In negative 
on each question included.—Vlasak v. 
Gifford, 21 N.W.2d 648, 248 Wis. 328. 
CTontributory aegUgeitoe 
I Generally, submitting contributory 
I negligence as one issue would be er- 
I ror, since negligence of plaintiff is 
not a defense unless it Is a proximate 
I cause of the injury,—Cisco & N, E. 
Ry. Co. V. McCharen, Tex.Civ.App., 

I 118 S.W,2d 844. 

85. Tex.—^Page v. Hancock, Clv.App., 
200 S.W.2d 421, error refused no re- 
I versible error—^Rivers v. West¬ 

brooks, Clv.App., 126 S.W.2d 46, 

1 error refused—Texas Coca-Cola 

I Bottling Co. V. Kubena, Clv.App., 
109 S.W.2d 1098—^Alamo Downs, 
Inc., V. Briggs, Civ.App., 106 S.W. 
2d 733—Jackson v. Amador, Civ. 
App., 76 S.W.2d 892, error dismiss¬ 
ed—Lloyds Casualty Co. of New 
York V. Grilllett, Civ.App., 64 S.W. 
2d 1005, error refused. 

Wis.—Catlin V. Schroeder, 253 N.W. 

187, 214 Wia. 419. 

64 C.J. p 1165 note 82. 

One ooutroverslEl foot 

A special issue is not duplicitous if 
it includes only one controversial fact. 
—Alamo Downs, Inc., v. Briggs, Tex. 
Clv.App., 106 S.W.2d 733, error dis¬ 
missed. 

Jyooeptaaoe of delivery 

Special Issue as to whether plain¬ 
tiff was ready, able, and willing to ac¬ 
cept delivery of, and to pay for, trac¬ 
tor and equipment which he bought. 
If any, was not duplicitous, where It 
was undisputed that plaintiff was able 
to pay for tractor, and only Issuable 
matter was as to whether be was 
ready and willing to complete the 
purchase.—Page v. Hancock, Tex.Civ. 
App., 200 S.W.2d 421, error refused 
no reversible error. 

Bonadary dispute 

Submitting special Issue In bound¬ 
ary dispute as to which of three des¬ 
ignated lines was true boundary was 
not erroneous as submitting more 
than one fact issue, where only one 
boundary was disputed and trial court 
would have found for complaining 
party had Jury selected line contend¬ 
ed for by such party.—Mid-Kansas 
Oil & Gas Co. v. Burton, Tex.Civ.App., 
87 S.W.2d 338, error dismissed. 

88. Tex.—Texas & N. O. R. Co. v. 
Owens, Civ.App., 64 S.W.2d 848, eie 
ror refused. 

64 C.J. p 1165 note 33. 
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fense» both of which must be answered in the af* 
firmative or negative, as the case may be, in order 
to establish it, is not objectionable as embracing two 
xnattera.*^ 

The grouping of facts in a single question or 
issue, as distinguished from the grouping of ultimate 
issues, is permissible,*8 and where a question as 
framed necessitates a finding on an incidental or 
subordinate fact in order to answer it, no objection 
can be grounded on a failure to submit a separate 


question as to such fact.*® The grouping, vcl non, 
of items constituting a single ultimate fact issue 
goes to the manner and form of submitting the 
special issues and falls within the discretionary du¬ 
ties of the trial judge.®* A single issue of fact, 
although consisting of or involving two or more 
elements, should be submitted as a whole and not 
in parts,®! although the contrary mode of submis¬ 
sion has been held not to be reversible error;®® and 
questions should not be submitted which inquire as 
to the same issue in different forms.®® 


87. S.C.—Kirby v. Kelly. 73 S.E. 780. 
90 S.C. 378. 

Tex.—Missouri, K. & T. R. Co. of Tex¬ 
as V. Ltona, CLV.A 4 PP., 23 S.W.2d 401. 

WandBtf siflr&ai 

In action against truck owner for 
injuries sustained by brakeman in 
collision between truck and train, 
wherein truck owner alleged that rail¬ 
road failed to station a flagman or 
watchman at crossing, and In a sepa¬ 
rate paragraph alleged that railroad 
failed to provide an automatic warn- j 
ing signal at crossing, trial court did 
not err In combining In same issue, 
railroad’s failure to place a flagman 
at crossing and failure to provide an 
automatic warning.—Gillette Motor 
Transp. Co. v. Whitfield, Clv.App., X97 
S.W.2d 167, affirmed 200 S.W.2d 624, 
145 Tex. 671. 

88. Tex.—Mims v. Hearon. Clv.App., 
248 S.W.2d 764—Texas General Is- 
demnlty Co. v. Scott, Clv.App., 246 
S.W.2d 228, error refused no re¬ 
versible error—Gray County Gas 
Co. V. Oldham, Clv.App., 238 S.W.2d 
696—Stricklin v. Southwest Re¬ 
serve Life Ins. Co., Clv.App., 234 
S.W.2d 439, error refused—Rainwa¬ 
ter V. McOrew, Clv.App., 181 S.W. 
2d 103, error refused—Davis v, 
Dowden, Clv.App., 136 S.W.2d 900, 
error dismissed. Judgment correct 
—Rivera v. Westbrooks. Clv.App., 
126 S.W.2d 46, error refused—^At¬ 
kins V. Dodds, Clv-App., 121 S.W.2d 
1010. error dismissed by agree¬ 
ment—Wells V. Ford, Clv.App., 118 
S.W.2d 420, error dismissed—^Em¬ 
pire Gas & Fuel Co. v. Muegge, Civ. 
App.. 116 S.W.2d 768, reversed on 
other grounds 143 S.W.2d 763, 136 
Tex. 620-—Consolidated Casualty 
Ins. Co. V. Fortenberry, Clv.App., 
103 S.W.2d 1049, error refused— 
Rotge V. Dunlap, Clv.App.. 91 S.W. 
2d 906. error dismissed by agree¬ 
ment—E. A. Pierce & Co. v. Aronoff, 
Clv.App., 60 S.W.2d 796, error dis¬ 
missed—Austin V. De George, Civ. 
App., 65 S.W.2d 686, error dis¬ 
missed. 

tMbfUUaxT ftMtm 

(1) Where one ultimate issue em¬ 
braces a number of subsidiary facts, 
inclusion in special Issue of the sev¬ 
eral facts is not Improper, and a spe¬ 


cial Issue so framed is not duplici¬ 
tous.—Howell V. Howell. 210 f?.W.2d 
978, 147 Tex. 14—^Jones v. Scott, Civ. 
App., 266 S.W.2d 534, refused no re¬ 
versible error—^Pullen v. Buss, Tex. 
Clv.App,, 226 S.W.2d 876, refused no 
reversible error—Connell v. Provi¬ 
dent Life A Accident Ins. Co., Civ. 
App., 219 S.W.2d 836, reversed on oth¬ 
er grounds 224 8.W.2d 194, 148 Tex. 
811. 

(2) Where a group of facts are re¬ 
lied upon to make up the ultimate is¬ 
sue, it Is not only permissible, but 
often indispensable to group them 
and present them In a single Inquiry, 
to enable court to ascertain if the 
ultimate end sought has been estab¬ 
lished.—Traders & General Ins. Co. 

V. Turner, Tex.Civ.App., 149 S.W.2d 

693, error dismissed. Judgment cor- j 
rect ' 

Compoatat parts 

Where Issue is composed of sev- j 
eral component parts or where It is | 
necessary to limit, describe, or modi¬ 
fy issue, rule against duplicity or 
multifariousness is not violated.— 
Texas Employers' Ins. Ass’n v. Ro¬ 
well, Tex.CIv.App., 104 S.W.2d 613— 
Texas Employers' Ins. Ass’n v. Jones, 
Tex.Clv.App., TO S.W.2d 1014, error 
dismissed. 

89. Tex.—Johnson v. Weed, Clv.App., 
62 S.W,2d 917. 

90. Tex.—Mims v. Hearon, Clv.App., 
248 S.W.2d 754—Lullng Oil A Gas 
Co. V. Edwards, Clv.App., 32 S.W.2d 
921. 

91. Tex.—Traders A General Ins. Co. 
V. Boyd, Civ.App.. 146 S.W.2d 488, 
error dismissed, Judgment correct. 

64 C.J. p 1156 note 43. 
i Sxprsss or impllod ooaseat 
I In action for conversion of cattle 
covered by mortgage prohibiting sale, 
court need not submit separately 
questions whether mortgagee gave 
express or Implied consent to sale.— 
Daggett V. Corn, Tex.Civ.App., 64 S. 

W. 2d 1098, error refused. 

Ooonpaaoy dorlBg different periods 

In action to recover tract of land, 
where defendants supported their 
I claim of title thereto under ten-year 
I statute of limitations by svldence of 

292 


their use and enjoyment of land for 
continuous period of at least forty- 
seven years, without interruption or 
admi8.slon of title In another, court 
erred in submitting to Jury three is¬ 
sues as to whether defendants had 
title by reason of occupancy and 
claim for ten years during three dif¬ 
ferent periods specified, instead of 
submitting question In single issue 
as to any ten-year period before filing 
of suit.—^Plnchback v. Hockless, 168 
S.W.2d 997, 138 Tex. 306. 

Xsanas held not erroaeons 

N.M.—^Armijo v. National Surety 
Oorp., 268 P.2d 339. 

Tex.—William Cameron Co. v. Down¬ 
ing, Clv.App., 147 S.W.2d 963—Ben¬ 
nett V. McKrell, Clv.App., 126 S.W. 
2d 701, modified on other grounds 
144 S.W.2d 242, 135 Tex. '667. 

99. Tex.—^Texas Electric Ry. Co. v. 
Texas Employers’ Ins. Ass’n, Civ. 
App., 9 S.W.2d 186. 

93. Tex.—Traders & General Ins. Co. 
V. Scogin, Clv.App., 146 S.W.2d 1014, 
error dismissed, Judgment correct 
—^Fort Worth & D. C. Ry. Co. v. 
Ham bright, Civ. App., 130 S.W. 2d 
436, error dismissed. Judgment cor¬ 
rect. 

64 C.J. p 1156 note 48. 

TJadus vspetitio& of special Issues 
should not be tolerated.—^Trlpp v. 
Watson, Tex.Civ.App.. 235 S.W.2d 677. 
error refused no reversible error. 

trndns smphasis 

The submission of the same issues 
in legal effect more than once is er¬ 
ror. in view of the undue emphasis 
that may thereby be given to the 
single issue In the consideration of 
the Jury.—^Dallas Railway & Termi¬ 
nal Co. V. Bishop, Tex.Clv.App., IBS 
' S.W.2d 298. 

I Oanse of death 

In compensation case, defense that 
death resulted from natural causes 
and not accident should not be split 
UP by submitting one Issue Inquiring 
whether death was due to natural 
causes and another Inquiring wheth¬ 
er death was caused by accident.— 
Le Beau v. Highway Ins. Underwrit¬ 
ers. 187 S.W.2d 78. 143 Tex 689. 
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Each pleaded group of facts comprising a cause 
of action or defense may or should be presented as 
a separate issue and questions splitting up causes 
of action or defenses should not be submitted.*® 
Thus where more than one ground of negligence,** 
fraud,*'^ or other tort liability,** or of contract lia¬ 
bility,** is involved in an action, it is not proper to 
submit the question generally, but each ground 
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should be separately submitted. However, whw 
there is but one ground of negligence, the submis¬ 
sion of more than one question based thereon may 
be objectionable as an improper repetition of plain¬ 
tiffs theory,! and the fact that acts of two or more 
persons are involved does not require the subxnis- 
sion of separate questions;* and where only a 
single contract is involved the fact that it was 


S4i Tex.—American General Ins. Co. 
Y. Jones, Clv.App., 260 S.W 2d 663, 
reversed on other grounds. Sup., 266 
SW.2d 602—Graham v. Gatewood, 
Civ.App., 166 S.W.2d 768, error re¬ 
fused. 

Wla.—Guderyon v. Wisconsin Tel. 
Go.. 2 N.W.2d 242. 240 Wla 216— 
Archer v. Chicago, M.. St. P. ft P. 
Ry. Co., 266 N.W. 67, 216 Wls. 609, 
96 A.li.R. 861. 

•4 C.J. p 1166 note 85. 
improper swiphaslB 
It Is proper to group facts con¬ 
stituting ground of recovery or de¬ 
fense relied on, but Improper to em¬ 
phasise each separate fact constitut¬ 
ing the group by submitting sepa¬ 
rate Issue thereon.—^Hunter v. B. R. 
Porter, Inc., Tex.Clv.App., 81 S.W.2d 
774. 

Theoilsi or gnmads of recovstr 

(1) Whero plaintlif pleads two the¬ 
ories of recovery and evidence Intro¬ 
duced Is suiBclent on both theories, 
trial court is reaulred to submit sep¬ 
arately ultimate controlling issues af¬ 
fecting each theory and to secure 
flndlnga which will afford a basis for 
Judgment to be entered by court— 
Texas General Indemnity Co. v. Scott 
Tex., 263 aW.2d 661. 

(2) Where alleged cause of action 
consiats of more than one ground of 
recovery, issues constituting elements 
in different grounds of recovery may 
not be combined and submitted as 
single issue over timely objection 
that It Is duplicitous and multifari¬ 
ous.—^Rudoo Oil ft Gas Oo, v, Lemas- 
ters, Tex.Clv.App.. 146 S.W.2d 806, 
error dismissed, Judgment correct 
One act of asgligsnoe 

An issue grouping a series of facts 
as constituting one act of negligence 
is not objectionable as being multi- { 
farious. since the Jury only may re¬ 
late the several acts and from their 
relation determine whether they con¬ 
stitute negligence.—^Wells v. Ford, 
TexClv.App., 118 S.W.2d 420, error 
dismissed. 

OvedapplBg Immb of ultimate 
facts which relate to the same thing 
may not be oonsldered as cumulative 
by Jury In comparing negligence of 
the parties, but Jury must be prop¬ 
erly instructed to that effect when 
questions which are but cumulative 
as to such an ultimate issue are sub¬ 
mitted,—Saley V. Hardware Hut Gae. 
Oo„ 18 N.W.I4 848, 246 Wls. 647— 


Guderyon v. Wisconsin Tel. Co., 2 N. 
W.2d 242. 240 Wis. 216. 

Femaaeat or temporary diaablUty 
In action for workmen’s compensa¬ 
tion no error was committed in sub¬ 
mitting Issues of permanent and tem¬ 
porary disability disjunctively in the 
eame question.—^Texas Bmp. Ins. 
Ass'n V. Tate, Tex.Clv.App., 214 S.W. 
2d 877. 

Parsoaal lajaries aad daumges 

In action for personal Injuries and 
damages sustained In automobile col¬ 
lision, separate issues should have 
been submitted as to amount of dam¬ 
ages sustained by each injured per¬ 
son, and another issue as to amount 
of damage to automoblla—Bransford 
V. Page way Coaches, 104 S.W.2d 471, 
129 Tex. 827. 

08. N.C.—Hoke V. Atlantic Grey¬ 
hound Corp., 28 B.E.2d 106, 226 
K.a 832. 

64 aj. p 1166 note 46. 
lUelnslon of enttra defease 
In negligence cases the court must, 
In submitting separate defensive 
facts for the defendant, so frame 
the issue as to include the entire de¬ 
fense as alleged and limit the defense 
to the facts so alleged.—Graham v. 
Gatewood, Tex.Civ.App., 160 S.W.2d 
768, error refused. 

Bulnalssioa held not srroaaoas 
Tex.—Collins v. Ball, Clv,Appb, 161 
6.W.2d 811, error refused. 

96. Tex.—^Roosth ft Qenecov Produc¬ 
tion Co. r. White. Sup., 288 S.W.2d 
99—Williams v. Hemphill County, | 
Civ.App., 264 S.W.2d 639—Connor v. 
Heard ft Heard. Civ.App., 241 S.W. 
2d 206, refused no reversible error 
—Blythe County Line Independent 
School Diet. V. Garrett, Civ.App., 
282 8.W.2d 148—Fieher v. Leach, 
Civ.App., 821 S.W.2d 884, refused 
no revorelble error—Texas ft N. O. 
R Co. V. Barham, Civ.App., 204 S. 
W.2d 206—Clark-Danlel’s v. Z>eathe, 
C1V.APP., 181 S.W.2d 1091, error re¬ 
fused—Gulf States Utilities Co. v. 
Dillon, av.App., 112 8.W.2d 762. 
Wla—Devine v. Blscfael, 864 N.W. 
821, 816 Wls. SSI—Georgeson v. 
Nielsen, 168 N.W. 676, n4 Wia 
191. 

64 C.J. p 1146 note 86. 

XiJnltatioa of sals 

The requirement, that alleged spe¬ 
cific acts of negli^noe be separate¬ 
ly and distinctly submitted. Is to pre¬ 
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vent confusion of the jury, and It Is 
not necessary, if jury could not have 
been misled or confused.—Wilkinson 
V. Gordon, TexClv.App., 128 B.W.2d 
961, error dismissed. 

Dlffsrsat statutory requlremsats 
In action for injuries sustained in 
collision between automobile and 
truck, wherein plaintiff pleaded and 
offered evidence to prove violation 
of each of three sections of the Penal 
Code requiring that vehicle be driven 
on right-hand aide of highway, re¬ 
quiring driver to give signal before 
turning, and requiring each of vehi¬ 
cles proceeding in opposite directions 
to give the other one-half of the road, 
It was not erroneous to submit issue 
on each section.—Brown Express v. 
Henderson, Tex.Clv.App.. 142 S.W.2d 
686, error dismissed, judgment cor¬ 
rect 

■evaral separate sots claimed to be 
sole proximate cause of injury should 
not be submitted In one Issue.—Hicks 
V. Brown. 161 S.W.2d 790, 186 Tex. 
399. 

67. N.C.—^Furet ft Thomee v. Mer¬ 
ritt ISO S.E. 40, 190 N.a 897. 

98. Tex—Phoenix Furniture Ca v. 
McCracken, Civ.App., 8 S.W.2d 646. 
Ba libel aotloa by county attorney 

against publisher of newspaper arti¬ 
cle stating that certain persons bad 
told reporters of living in terror of 
county attorney, that sheriff's officers 
and county attorney paid almost 
nightly visits to part of town where 
those persons lived, and that county 
attorney bad fired several shots to 
frighten certain person, publieher had 
right to have jury pass on each state¬ 
ment separately, and to have jury 
determine whether privileged state¬ 
ments were published with malice, 
and whether statements libelous per 
se were true or false.—^Fltzjarrald v. 
Panhandle Pub. Co., 228 S.W.2d 489, 
149 Tex. 87. 

99. Tex.—Stewart v. Vannatta, Civ. 
ApPh 81 B.W.2d 684—Osage Oil ft 
Gas Co. V. Caulk. Civ.App., 243 8.W. 
651. 

L Tex.—Lone Star Gas Co. v. Bal¬ 
lard, Civ.App., 186 S.W.2d 688, er¬ 
ror refused. 

Si Iowa.—Scagel v. Chicago, H. ft St. 
P. Ry. Co.. 49 N.W. 990, 83 Iowa 
88(H^effrey v. Keokuk ft D. M. R. 
Coh • N.W. 884, 66 Iowa 646. 
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made with two or more persons does not necessitate 
the submission of separate questions as to each.* 
So it is improper for the court to submit issues as 
made by the general allegation of negligence and 
also the specific allegations of negligence, thereby 
duplicating in effect the same issues.^ 

Where damages are sought for injury to land and 
crops, it is not necessary to submit issues as to 
damages to the land and crops separately,^ al¬ 
though it may be desirable to do so in order prop¬ 


erly to present the questions involved.* Where 
separate grounds of negligence arc submitted by 
separate questions, the matters of proximate cause, 
reasonable anticipation, and contributory negligence 
should be similarly subdivided, and not be submitted 
in the form of a single or entire question J 
In accordance with the foregoing rules, particular 
questions or special issues have been held not ob¬ 
jectionable as duplicitous or multifarious,* and such 
adjudication has been made in actions involving 


NegllseiiOQ of two uiotorlits 

In action for death of pedestrian 
who was struck by one motorist and 
then run over by another motorist, 
submission of Issue as to whether pe¬ 
destrian's death was caused by mo¬ 
torists’ negligence, and If so by which 
motorist, was not error as against 
contention that negligence of each 
motorist should have been submitted 
In separate Issues.—Lewis v. Hunter, 
193 .S.E. 814, 212 N.C. B04. 

3. Tex.^—Crenshaw v. Chambers, Civ. 
App., 283 S.W. 1095. 

4. Tex.—Dallas Railway & Terminal 
Co. V. Bishop, Civ.App., 153 S.W,2d 
298. 

6 . N C,—Perry v. Norfolk Southern 

R. Co.. 87 S.E. 948. 171 N.C. 38— 
Ridley v. Railroad, 32 S.E. 379, 124 
N.C. 37. 

6. N.C.—Perry v. Norfolk Southern 
R. Co„ 87 S.E. 948, 171 N.C. 38. 

7. Wis. — Waters v. Markham, 236 
N.W. 797, 204 Wls. 332. 

64 C.J. p 1167 note 49. 

Froximat* cause 

In automobile guest's action against 
owner of truck with which host col¬ 
lided, refusal to submit, following 
last of special Issues inquiring 
whether host was negligent in certain 
particulars, one special issue Inquir¬ 
ing whether such negligence of host 
was sole proximate cause of plain¬ 
tiff’s damage. Instead of following 
each of special Issues Inquiring 
whether host was negligent In cer¬ 
tain particular with another special 
issue inquiring whether particular 
negligence inquired about was sole 
proximate cause of plaintiff’s dam¬ 
age, was not error.—Sprolea v. Rosen, 
84 S.W.2d 1001, 126 Tex. 61. 

8 . Tex.—Eubanks v. Texas Bmp. Ins, 
Ass’n, 246 S.W.2d 467—Plscher v. 
Rio Tire Co.. Com.App., 66 S.W.2d 
761—^Union Central Life Ins. Co. 
V. Boulware, Civ.App., 238 S.W.2d 
722—Stricklin v. Southwest Re¬ 
serve Life Ins. Co., Clv.App., 234 

S. W.2d 439, error refused—Pullen 
V. Russ, Civ.App., 226 S.W.2d 876, 
refused no reversible error—Con¬ 
nell v. Provident Life & Accident 
Ins. Co.. Civ.App.. 219 S.W.2d 836. 
reversed on other grounds 224 S.W. 
2d 194. 148 Tex. 311—Smith v. Lit¬ 


tle. Civ.App., 217 S.W.2d 881, re¬ 
fused no reversible error—Ellison 
v. Larson, Civ.App., 217 S.W. 2d 416, 
reversed on other grounds 217 S. 
W.2d 420. 147 Tex. 466—Langham’s ■ 
Estate V. Levy, Civ.App., 198 S.W. 
2d 747, error refused no reversible I 
error—Universal Life & Accident 1 
Ins. Co. v. Shaw. Civ.App., 173 S. 
W.2d 601, error refused—Packard- 
Dallas, Inc., v. Carle, Civ.App., 163 
S.W.2d 736, error refused—^Norris 
V. White, Civ.App., 154 S.W.2d 319, 
error refused—International Broth¬ 
erhood of Boilermakers, Iron Ship¬ 
builders & Helpers of America v. 
Huval, Civ.App., 164 S.W.2d 233, 
affirmed In part and reversed in 
part on other grounds 166 S W.2d 
107, 140 Tex. 21—Browning v. 

Graves, Civ.App., 152 S.W.2d 616, 
error refused—Texas Power & 
Light Co. V. Doering Hotel Co., Civ. 
App., 147 S.W.2d 897, affirmed 162 
S.W.2d 938. 139 Tex. 361—Service 
Mut. Ins. Co. of Texas v. Terri to, 
Civ.App., 147 S.W. 2d 846—United 
Employers Casualty Co. v. Lee, Civ. 
App., 146 SW.2d 320, error dis- 
mi.«!sed, judgment correct—Tipton 
V. Tipton. Civ.App.. 140 S.W.2d 866, 
error dismissed. Judgment correct 
—Peerless Oil & Gas Co. v. Teas, 
Civ.App., 138 S.W.2d 637. affirmed 
158 S.W.2d 758, 138 Tex. 301— 
Southern Underwriters v. Jones, 
Civ.App., 137 S.W.2d 62, error dis¬ 
missed, judgment correct—Davis 
V. Dowlen. Civ.App., 136 S.W.2d 
900, error dismissed, judgment cor¬ 
rect—Joy v. Peacock, Civ.App., 131 
S.W.2d 1012, set aside on other 
grounds Peacock v. Joy, 153 S.W.2d 
440, 137 Tex. 387—Atkins v. Dodds, 
Clv,App.. 121 S.W.2d 1010, error dis¬ 
missed by agreement—Geistmann 

V. Schkade, ClV.App., 121 S.W. 2d 
494—Vincent v. Johnson, Civ.App., 
117 S.W.2d 13’5, error dismissed— 
Cross V. White, Clv.App., 112 S.W. 
2d 602, affirmed 132 S.W.2d 680, 134 
Tex. 91—Fairbanks, Morse & Co. v. 
Carsey, Civ.App., 109 S.W.2d 985, 
error dismissed—^Alamo Downs, 
Inc., v. Briggs. Civ.App., 106 S.W. 
2d 733, error dismissed—Consoli¬ 
dated Casualty Ins. Co. v. Forten¬ 
berry, Civ.App., 108 S.W.2d 1049 
•—Hale V. Herring, Clv.App., 102 S. 

W. 2d 468—Keels v. Hetzler, Civ. 
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App., 94 S.W.2d 799, error dismiss¬ 
ed—Rotge V. Dunlap, Civ.App., 91 
S.W.2d 905, error dismissed by 
agreement—Jasper County Lumber 
Co. of Texas v. Smith, Civ.App,, 91 
S.W.2d 834, error dismissed—Con¬ 
necticut General Life Ins. Co. v. 
Banderbee, Civ.App., 82 S.W.2d 764 
—Hunter v. B. E. Porter, Inc., Civ, 
App., 81 SW.2d 774—-Pure Oil Co. 
v. Pope. Civ.App., 76 S.W,2d 175, 
reversed (no opinion)—^Panhandle 
& S. P, Ry. Co. v. Brown, Civ.App., 
74 S.W.2d 631, error dismissed— 
Dunning v. Badger, Civ.App., 74 
S.W.2d 161, error dismissed—San¬ 
ders V. Stlnnette, Civ.App., 73 S.W. 
2d 637, error refused—Dennison v, 
Gilmore, Civ.App., 71 S.W.2d '642, 
error dismissed—Goodrich v. First 
Nat. Bank. Civ.App., 70 S.W.2d 609, 
error refused—James v. Hada, Civ. 
App., 66 S.W.2d 365, error dismissed 
—^E. A. Pierce & Co. v. Aronoff, 
Civ.App., 60 S.W.2d 796, error dis¬ 
missed—White V. Haynes. Clv.App., 
60 S.W.2d 276, error dismissed— 
Powell V. Rockow, Civ.App., 68 S. 
W.2d 636, reversed on other 
grounds 92 S.W.2d 437, 127 Tex. 
209—Reed v. Magnolia Petroleum 
Co.. Clv.App., 57 S.W.2d S'SO, error 
dismissed. 

64 C.J. p 1153 note 30 [d]. 

TT&oontradicted evldeiLce 

Submission of single question to 
Jury containing two issues was not 
erroneous, where uncontradicted evi¬ 
dence required that each of Issues 
be answered In affirmative.—Kansas 
City Life Ins. Co. v. Fisher, TexCiv. 
App., 83 S.W.2d 1063, error dismissed. 

Immaterial matter 

There is no duplicity where single 
element issue is presented, even 
though there is combined within It 
immaterial matter such as an evi¬ 
dentiary issue.—E. A. Pierce & Co. v. 
Aronoff. Tex.Clv.App., 60 S.W.2d 796, 
error dismissed. 

SHnolent oatue and proouring oaue 

In action to recover a sales com¬ 
mission, submitting “efficient cause” 
and “procuring cause” in same ques¬ 
tion asking whether Jury found that 
plaintiff was the efficient and pro¬ 
curing cause of the sale did not ren¬ 
der question multifarious, where la 
its charge the court defined efficient 
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negligence generally,* and in workmen's compen- | sation suits.'® 


cause and procurlnir cause, not as In¬ 
dependent acts, but as descriptive of 
the very act which produced the re¬ 
sult.—^Phoenix Refining Co. v. Muller, 
Tex.Civ.App., 109 S.W.2d 766, error 
dismissed. 

9. Tex.—Jones v. Scott, Civ.App., 
266 S.W.2d 634, refused no reversi¬ 
ble error—^Driver v. Worth Const. 
Co.. Civ.App., 264 S.'W.2d 174, error 
granted—Texas Livestock Market¬ 
ing Ass’n V. Rogers, Civ.App., 244 
S.‘W.2d 8'69, error refused no re¬ 
versible error—Gray County Gas 
Co. V. Oldham, Civ.App., 238 S.W. 
2d 696—Gillette Motor Transp. Co. 
V. Whitfield, Civ.App, 197 S.W.2d 
167. affirmed 200 SW.2d 624. 146 
Tex. 671—Texas & P. Ry. Co. v. 
Duncan, Civ.App., 193 S.W.2d 431 
—Lackey v. MolTett, Civ.App., 172 
S.W 2d 716—^Morton v. Jasper, Civ. 
App., 167 S.W.2d 641, error refused 
-—Texaco Country Club v. Wade, 
C1V.APP.. 163 S.W.2d 219—^Poornbos 

V. Looney, Civ.App,, 159 S.W.2d 166, 
error refused—Texas Cities Gas 
Co. V. Dickons, Civ.App., 166 S.W. 
2d 1010, affirmed 1C8 S.W.2d 208. 
140 Tex. 433—Southwestern Bell 
Telephone Co. v. Humphries, Civ. 
App., 147 S.w.2d 971, error dis¬ 
missed. judgment correct—Dulaney 
Inv. Co. V. Wood, Civ.App., 142 S. 

W. 2d 379. error dismissed. Judg¬ 
ment correct—Goldstein Hat Mfg. 
Co. V. Cowen, Civ.App., 136 S.W.2d 
867 —Foster v. Woodward, Civ.App., 
134 S.W.2d 417. error refused—City 
of Waco V. renter, Civ.App., 132 
S.W.2d 636, error refused—^Wells 
V. Ford, Civ.App., 118 S.W.2d 420. 
error dismissed—^Vincent v. John¬ 
son, Civ.App., 117 S.W.2d 13'6, error 
dismissed—J. S. Abercrombie Co | 
V. Delcomyn, Civ.App., 116 S.W.2d 
1106, reversed on other grounds 
136 S.W.2d 978, 134 Tex. 490— 
City of Winters v. Bethune, Civ. 
App., Ill S.W.2d 797, error dismiss¬ 
ed—BuU-Stewart Equipment Co. v. I 
Sparra, Clv.App., 109 S.W.2d 784, 
error dismissed—^Amberson v. 
Woodul, Civ.App., 108 S.W.2d 862, 
error dismissed—^E. L. Martin, Inc. 
V. Kyser, Civ.App., 104 S.W.2d '692, 
error dismissed—^Echols v. Duke, 
Clv.App.. 102 S.W.2d 483. error dis¬ 
missed—Gulf States Utilities Co. v. 
Wooldridge, Civ.App., 90 S.W.2d 
326—^Texas & N. O. R. Co. v. Rlttl- 
mann, Civ.App., 87 S.W.2d 746, er¬ 
ror dismissed—^Pord Motor Co. v, 
Whitt, Civ.App., 81 S.W.2d 1032, 
error refused—Jackson v. Amador, 
Clv.App., 76 S.W.2d 892, error dis¬ 
missed—Pure Oil Co. V. Pope. Civ. 
App., 76 S.W.2d 176, reversed (no 
opinion)—(Panhandle & S. F. Ry. 
Co. V. Brown, Civ.App., 74 S.W.2d 
681, error dismissed—Gulf States 
Utilities Co. V. Wuenscher, Civ. 
App., 72 S.w.2d 682, error dismiss¬ 


ed —Western Telephone Corporation 
of Texas v. McCann, Civ.App., 69 
S.W.2d 466, reversed on other 
grounds 99 S.W.2d 896, 128 Tex. 
682—^Austin v. De George, Civ. 
App., 65 S.W.2d 685, error dis¬ 
missed. 

64 C.J. p 1153 note 30 [d]. 

Oombinlag of ooastitueat elements 

In automobile collision case, sub¬ 
mission of issues embodying disputed 
fact elements as to whether look¬ 
out was kept, whether automobiles 
were under control, and if plaintiff 
and defendant were negligent in such 
particulars was not objectionable as 
duplicitous, where only combining 
was merely that of constituent ele¬ 
ments going to make UP ultimate Is¬ 
sue of negligence .—Ijevy v. Rogers, 
Tex.Civ.App., 7'6 S.W.2d 304, error 
I dismissed. 

Damages 

In motorist's action for injuries 
sustained In collision between auto¬ 
mobile and motor propelled handcar 
at public road crossing, submission 
I as one Issue the amount of motorist's 
damages for pain, suffering and loss 
' of earning capacity was not error as 
I against contention that such elements 
I of damage should have been submit¬ 
ted separately.— ^Allcorn v. Fort 
Worth & R. G. Ry. Co., Tex.Clv.App.. 
122 S.W.2d 841, error refused. 

Dlsoovsrod peril 

(1) Where plaintiff relies on the 
doctrine of discovered peril, the sub¬ 
mission In one issue of the second 
element of the doctrine is not ob¬ 
jectionable as being multifarious or 
as an Improper grouping of two is¬ 
sues, and such submission imposes no 
undue burden on plaintiff and gives 
defendant no cause for complaint.— 
Turner v. Texas Co., 169 S.W.2d 112, 
138 Tex. 380. 

(2) In automobile collision case. Is¬ 
sue submitting question of discovered 
peril was not erroneous as submit¬ 
ting in form of general charge all 
the several elements of discovered 
peril, where several elements of dis¬ 
covered peril were so related and in¬ 
terdependent that elements should be 
connected Into one to form ultimate 
issue.—Leap v. Braxiel, Tex.ClvApp., 
93 S.W.2d 1213, modified on other 
grounds, Com.App., 121 S.W.2d 334. 

(3) Special issue submitting dis¬ 

covered peril in railroad crossing col¬ 
lision was not multifarious because 
submitting conjunctively discovery j 
and realization by defendant's en¬ 
gineer of deceaused's position of peril, 
or because explaining the use of the 
means at engineer's command to ^ 
avoid injuring deceased.—Burlington- 
Rock Island R. Co. v. Davis, Tex. j 
Civ.App., 123 S.W.2d 1002, error dis¬ 
missed, Judgment correct, ' 
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VaaToidable aeoident 

In action for Injuries to passenger 
in defendant's bus, colliding with 
trailer of approaching truck Just 
after passing rear of laundry truck 
turning to right off highway in front 
of bus, definition of unavoidable ac¬ 
cident In charge as unexpected hap¬ 
pening of event not proxlmately 
caused by bus driver's negligence was 
not objectionable on ground that de¬ 
fendant was entitled to submission of 
two such Issues as between bus driv¬ 
er and both lumber truck driver and 
laundry truck driver separately.—Air¬ 
line Motor Coaches v. Fields, 166 S. 
W.2d 817, 140 Tex. 221. 

10. Tex.—Eubanks v, Texas Emp 
Ins. Ass'n, 246 S.W.2d 467, 151 Tex. 
67—^Traders & General Ins. Co. v. 
Carlile, 161 S.W.2d 484, 138 Tex. 
473—Southern Underwriters v. 
Schoolcraft. 168 S.W.2d 991, 138 
Tex. 323—^Texas Emp. Ins. Ass'n v. 
Mlncey, Civ.App., 266 S.W.2d 262. 
refused no reversible error—Texas 
General Indemnity Co. v. Scott, 
Clv.App., 246 S.w.2d 228, error re¬ 
fused no reversible error—Ameri¬ 
can Cas. & Life Co. v. McCulstlon, 
Clv.App., 202 S.W.2d 474, refused 
no reversible error—^Maryland Cas¬ 
ualty Co. V. Gunter, Clv.App., 167 
S.W.2d 546—Hartford Accident & 
Indemnity Co. v. Harris, Clv.App., 
152 S.W.2d 867—Traders & General 
Ins. Co. v. Belcher, Clv.App., 162 
S.W.2d 52<5—^Traders & General Ins. 
Co. V. Turner, Civ.App., 149 S.W.2d 
693—^Maryland Casualty Co. v, Ro¬ 
mero, Clv.App., 146 S.W.2d 1096, 
error dismissed. Judgment correct 
—United Employers Casualty Co. 
v. Lee, Civ.App., 146 S.W.2d 820. 
error granted—Traders & General 
Ins. Co. v. Wright, Clv.App., 144 
S.W.2d 626, error refused—^Mary¬ 
land Casualty Co. v. Foote, Civ. 
App., 139 S.w.2d 602, error refused 
—Southern Underwriters v. School¬ 
craft, Clv.App., 139 S.W.2d 830. 
modified on other grounds 158 S. 
W.2d 991, 138 Tex. 323—United 
Employers Casualty Co. v. Knight, 
Civ.App., 139 S.W.2d 618, error dis¬ 
missed, Judgment correct—South¬ 
ern Underwriters v. Jones, Civ. 
App., 137 S.W.2d 62, error dismiss¬ 
ed, Judgment correct—Federal Un¬ 
derwriters Exchange v. Bickham. 
C 1 V.APP.. 136 S.W.2d 880. affirmed 
167 S.W.2d 366, 138 Tex. 128—^ax- 
as Employers Ins, Ass'n v. Wat¬ 
kins. av.App., 135 S.W.2d 296— 
Southern Underwriters v. Stubble¬ 
field, C1V.APP., 130 S.W.2d 886— 
Traders & General Ins. Co. v. Boy- 
sen, Clv.App., 123 S.W.2d 1016, er¬ 
ror dismissed, Judgment correct— 
Traders & General Ins. Co. v. Pat¬ 
terson. C1V.APP.. 128 S.W.2d 766, 
error dismissed—Traders & General 
Ins. Co. Y. Garry, Clv^App., 118 & 
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§ 546. -Interrogatories Assuming Facts 

or on Weight of Evidence 

A special Interrogatory or special Issue should not be 
so framed as to Include or embody an assumption of any 
controverted or unadmitted fact, or as to amount to any 
indication of the opinion of the court on the facts or the 
weight or sufficiency of the evidence. 

As a general rule, a special interrogatory or spe¬ 
cial issue should not be so framed as to include or 


embody an assumption of any controverted or un¬ 
admitted fact,^^ or as to embody a suggestion of 
the existence of any facts of which no evidence has 
been introduced and questions presented for 
special findings, which assume as true material 
facts in issue and not admitted, are improper and 
properly excluded.^3 Accordingly, particular in¬ 
terrogatories or special issues have been held ob¬ 
jectionable as assuming disputed facts,such as 


W.2d 340, reversed on other 
grounds 143 S.W.2d 197. 136 Tex. 
496—Travelers Ins. Co. v. Noble, 
Civ.App., 129 S.W.2d 778, error dis¬ 
missed, judgment correct—Federal 
Underwriters Exchange v. Ener, 
Civ.App., 126 S.W.2d 769, error dis¬ 
missed, judgment correct—Mary¬ 
land Casualty Co. v. Crosby, Civ. 
App., 117 S.W.2d 624, error dismLss- 
ed—Traders & General Ins. Co. v. 
Snow, Civ.App., 114 S.W.2d 682, er¬ 
ror dismissed—Texas Employers' j 
Ins. Ass’n v. Clack, Civ.App., 112 
S.W.2d 626, affirmed 132 S.W.2d 399, | 
134 Tex. 161—Traders & General 
Ins. Co, V. Baker, Civ.App., Ill S. 
W.2d 837, error dismissed—Texas 
Employers’ Ins. Ass'n v. Rowell, 
Civ.App., 104 S.W.2d 613—Consoli¬ 
dated Casualty Ins. Co. v. Forten¬ 
berry, Civ.App., 103 S.W.2d 1049, 
error refused—Republic Underwrit¬ 
ers V, Warf, Civ.App., 103 S.W.2d 
871. error dismissed—Traders & 
General Ins. Co. v. Blaincett, Civ. 
App., 96 S.W.2ii 420, error dismiss¬ 
ed—Traders & General Ins. Co. v. 
Wright, Civ.App., 96 S.W.2d 763, 
affirmed Wright v. Traders & Gen¬ 
eral Ins. Co.. 123 S.W.2d 314, 132 
Tex. 172—Texas & P. Ry. Co. v. 
Gurian, Civ.App.. 77 S.W.2d 274, 
error dismissed—Texas Employers’ 
Ins. Ass'n v, Jones, Civ.App., 70 S. 
W.2d 1014, error dismissed—Trad¬ 
ers’ & General Ins. Co. v. Line, 
Civ.App., 70 S.W.2d 787. error dis¬ 
missed—Fidelity & Casualty Co, of 
New York v. Branton, Civ.App., 70 
S.W.2d 780, error dismissed—Texas 
Employers’ Ins. Ass’n v. Pearson, 
Civ.App., 67 S.W.2d 630, error dis¬ 
missed—Texas Cities Gas Co. v. 
Ellis, Civ.App., 63 S.W.2d 717— 
Berwald v. Turner, Civ.App., 62 S. 
W.2d 112, error refused. 

64 C.J. p 1153 note 30 [d]. 

Ssparats lajnrles 

Where evidence In compensation 
proceeding Indicated that two sepa¬ 
rate injuries to the same organ con¬ 
tributed to producing disease which 
caused disability, the two Injuries to¬ 
gether constituted the final ultimate 
Issue and it was therefore proper to 
group the fact issues, necessary to 
make up the ultimate issue, in a 
single inquiry.—Traders & General 
Ins. Co. V. Turner, Tex.Giv.App., 149 
S.W.2d 693, error dismissed, judgment 
correct. 


11. Iowa.—Corpus Juris cited in To¬ 
bin V. Van Orsdol, 46 N.W.2d 239, 
244, 241 Iowa 1331. 

Ind.—McKinnon v. Parrill, 38 N.E.2d 
1008, m Ind.App. 343. 

Ohio.—Bradley v. Mansfield Rapid 
Transit, 93 N.E.2d 672, 154 Ohio St. 
154—Wells V, Baltimore & O. R. 
Co., App., 97 N.E.2d 75. 

I Tex.—Gooch v. Davidson, Civ.App., 
245 S.W.2d 989—Houston Transit 
Co. V. Goldston, Civ.App., 217 S.W. 
2d 435—^Payne v. Price, Civ.App., 
203 S.W.2d 544, refused no reversi¬ 
ble error—Southern Underwriters 
V. Waddell, Civ.App., 144 S.W.2d 
637—Tinney v. Williams, Civ.App., 
144 S.W.2d 344—Goldstein Hat Mfg. 
Co. V. Cowen, Civ.App., 136 S.W. 
2d 867—Sinclair Nav. Co. v. Krem- 
lick. Civ.App., 129 S.W.2d 768—Lone 
Star Gas Co. v. Eckel, Civ.App., 110 
S.W.2d 936—^Eagle Furniture Stores 

V. Jones, Civ.App., 110 S.W,2d 610 
—Karr v. Cockerham, Civ.App., 107 
S.W.2d 719, error dismissed—Lone 
Star Ice Co. v. Everett, Civ.App., 
77 S.W,2d 266—Cannaday v. Martin, 
Civ.App., 69 S.W.2d 434, error dis¬ 
missed. 

64 C.J. p 1167 note 60. 

12. Tex.—Hines v. Whiteman, Civ. 
App., 228 S.W. 979. 

64 C.J. p 1168 note 57. 

13. Kan.—B. F. McLean Inv. Co. v. 
City of Wichita, 268 P.2d 856, 176 
Kan. 55. 

Ohio.—Bradley v. Mansfield Rapid 
Transit, 93 N.E2d 672, 164 Ohio St. 
154. 

Tex.—Kirk v. Marshall, Civ.App., 247 
S.W.2d 464—Meadolake Foods v. 
Estes, C1V.APP.. 218 S.W. 2d 862, 
error refused 219 S.W.2d 441, 148 
Tex. 13—Cartledge v. Biilalba, Civ. 
App., 164 S.W.2d 219, error refused 
—Goldstein Hat Mfg. Co. v. Cow¬ 
en, Civ.App., 136 S.W.2d 867—Mal¬ 
let Land & Cattle Co. v. State, Civ. 
App., 84 S.W.2d 260, reversed on 
other grounds State v. Mallet Land 
& Cattle Co.. 88 S.W.2d 471, 126 
Tex. 892—Texaa Ehnployers Ins. 
Ass’n v. Von Pelt, Civ.App., 83 S. 

W. 2d 392—^Plalnview Cotton Oil Co. 
V. Thomas, Civ.App., 81 S.W.2d 660 
—San Antonio Amusement Co. v. 
Easterling, Civ.App., 71 S.W.2d 860, 
error dismissed—^Liberty Mut. Ins. 
Co. V. Boggs, Civ.App., 66 S.W.2d 
787, error dismissed—S. H. Kress 
it Co. V. Jennings, Civ.App., 64 S. 
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W,2d 1074, error dismissed—Tur¬ 
ner v. Cochran, Civ.App., 57 S.W. 
2d 305, error dismissed—San An¬ 
tonio Public Service Co. v. Smith, 
Civ.App., 67 S.W,2d 179, error dis¬ 
missed—Texas Co. v. Betterton, 
Civ.App., 66 S.W.2d 663, reversed 
on other grounds 88 S.W.2d 1039, 
126 Tex. 369—Texas Electric Serv¬ 
ice Co. V. Anderson, Civ.App., 65 
S.W.2d 142, error dismissed. 

64 C.J. p 1137 note 30, 

Correct wording 

Special issue assuming disputed 
fact was not "In substantially correct 
wording" required by rules, and hence 
error could not be predicated on fail¬ 
ure to submit it.—^Bradford v. Mag¬ 
nolia Pipe Line Co., Tex.Civ.App., 262 
S.W.2d 242. 

14. Tex.—Turner v. Texas Co., 159 
S.W.2d H2, 138 Tex. 880—Fort 
Worth & D. Ry. Co. v. Barlow, Civ. 
App., 263 S.W.2d 278, error refused 
no reversible error—Bradshaw v. 
McDonald, Civ.App., 211 S.W.2d 797, 
affirmed 216 S,W.2d 972, 147 Tex. 
456—Banker v. McLaughlin, Civ. 
App., 200 S.W.2d 699, affirmed 208 
S.W.2d 843. 146 TeX. 434, 8 A.L.R. 
2d 1231—Bonham Coca Cola Bot¬ 
tling Co. v, Jennings, Civ.App., 181 
S.W.2d 97, error denied 184 S.W.2d 
821, 143 Tex. 327—Associated In- 
dem. Corp. v. Blllberg, Civ.App., 
172 S.W.2d 167—Cartledge v. Billal- 
ba, Civ.App., 164 S.W.2d 219, error 
refused—Beaumont City Lines v. 
Humphrey, Civ.App., 149 S.W.2d 
256—Peden Iron & Steel Co, v. Cla- 
flin, Civ.App., 146 S.W.2d 1062, er¬ 
ror dismissed, Judgment correct— 
Jones-O’Brien, Inc., v. Loyd, Civ. 
App,, 125 S.W.2d 684, error dismiss¬ 
ed—^Atkina v. Dodds, Civ.App., 121 
S.W.2d 1010, error dismissed by 
agreement—Monarch Fire Ins. Co. 
V. Redmon, Civ.App., 109 S.W.2d 
177—Karr v. Cockerham. Civ.App., 
107 S.W.2d 719, error dismissed 
—^American Nat. Ins. Co. v. Mas- 
sengale, Civ.App., 106 S.W.2d 373 
—^Ferguson Seed Farms v. Fort 
Worth & D.-S. P. Ry. Co., Civ.App., 
100 S.W.2d 177, error dismissed— 

I Wilson v. Modlca, Civ.App., 80 S. 

' W.2d 411. 

64 C.J. p 1167 note 60 Ca]. 

Xa vork]iiea*s oompsiumtioa nits 

(1) In general.—Johnson v. Zurich 
General Accident & Liability Ins. 
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ncgligencel* the incurrence of an injury,the 
disabUity or incapacity of a person the existence 
of a contract,!* the making of particular statements 
or representations,!® or the agency of one person 


for another;®® but other particular interrogatories 
or special issues have been held not objectionable 
as assuming disputed facts.*! 

Where a fact is indisputable,** or is conclusively 


Co.. 206 S.W.2d 868, 146 Tox. 232— 
Southern Underwriters v. West, Tex. 
Civ.App., 162 S.W.2d 933—Texas Em¬ 
ployers’ Ins. Ass’n v. Humphrey, Tex, 
Civ.App., 140 S.w.2d 313, error re¬ 
fused—^Texas Reciprocal Ins. Ass’n v. 
Smith, Tex.Civ.App., 68 S.W.2d 296. 

(2) In compensation case, question 
as to what number of weeks em¬ 
ployee’s total incapacity for work 
would exist, which was not predicat¬ 
ed on answer to any preceding Issue, 
was error as assuming that employee 
had suffered total Incapacity.—Indem¬ 
nity Ins. Co. of North America v. 
Weeks, Tex.Clv.App., 76 S.W.2d 926. 

X5. Iowa.—Tobin v. Van Orsdol. 46 
N.W.2d 239. 241 Iowa 1331. 

Tex.—McClellan Stores Co. v. Lind¬ 
sey, Civ.App., 167 S.W.2d 1013, er¬ 
ror refused—Tucker v. Newth, Civ. 
App., 167 S.W.2d 1010, error re¬ 
fused—White V. Akers, Civ.App., 
126 S,W.2d 388—Hornsby v. Hous- | 
ton Elec. Co., Civ.App., 126 S.W.2d 
846. Error dismissed. Judgment j 
correct—Tucker Oil Co. v. Mat¬ 
thews. Civ.App., 119 S.W.2d 606—; 
Hornsby Heavy Hardware Co. v. 
Prichard, Clv.App.. 119 S.W.2d 410, j 
error dismissed—McCluakey v. 

Keathley, Civ.App., Ill S.W.2d 1199, 
error dismissed—Desdemona Gaso¬ 
line Co. of Texas v. Garrett, Civ. 
App., 90 S.W.2d 686, error dismiss¬ 
ed—Texas Utilities Co. v. West, 
Clv.App., 69 S.W.Sd 469. error re¬ 
fused—Carson v. Texas Pipe Line 
Co., Clv.App., 69 S.W.2d 828, error 
dismissed—Texas & N, O, R. Co. v. 
Robinson, Clv.App., 67 S.W.2d 938. 
Wls.—^Foemmel v. Mueller, 38 N.W.2d 
610, 266 Wls. 277—Maas v. W. R. 
Arthur & Co., 2 N.W.2d 238, 239 
Wls. 681. 

64 C.J. p 1167 note 61. 

Oontributory neffligenoe 
Tex.—Texas & P. Ry. Co. v. Gillette, 
Civ.App., 100 S.W.2d 170, error dis¬ 
missed. 

16. Tex.—Zurich General Accident A 
Liability Ins. Co. v. Young, Civ. 
App., 202 S.W.2d 838, refused no 
reversible error—Sinclair Nav. Co. 
V. Kremlick, Clv.App., 129 S.W.2d 
768—^Texas Employers Ins. Ass’n v. 
Von Pelt, C1V.APP.. 83 S.W.2d 392. 

•4 C.J. p 1168 note 62. 

17. Tex.—Texas Employers Ins. 
Ass’n V. Ebers, Clv.App., 134 S.W. 
2d 797, error dismissed. Judgment 
correct. 

64 C.J. p 1168 note 68. 

18. Tex.—Oooch v. Davidson, Civ. 
App,, 246 S.W.2d #89—Bradshaw v. 
McDonald. CivApp., 211 S.W.2d 797. 


affirmed 216 S.W.2d 972, 147 Tex. 
466. 

64 C.J. p 1168 note 64. 

18. Tex.—Gulf. C. & S. P. Ry. Co. v. 
Houston. Civ.App., 45 S.W.2d 771— 
Anders v. California State Life Ins. 
Co.. Clv.App., 214 S.W. 497. 

80. Tex.—Bradshaw v. McDonald, 
216 S.W.2d 972. 147 Tex 466—Cen¬ 
tral Motor Co. V. Roberson. Civ. 
App., 164 S.W.2d 180, affirmed Bur¬ 
ton V. Roberson, 164 S.W.2d 624, 
189 Tex. 662, 143 AL.R. 1—Thels v. 
Curts. Clv.App., 88 S.W.2d 764. 

81. Ill.—^Llndroth v. Walgreen Co.,' 
87 N.E.2d 307. 338 IlLApp. 864, af¬ 
firmed 94 NE2d 847. 407 Ill. 121. 

Tex,—^Krottlnger v. Marchand, Civ. 
App, 262 S.W.2d 217—Meadolake 
Foods V. Estes, Civ.App., 218 S.W. 
2d 862, error refused 219 S.W.2d 
441, 148 Tex. 13—Ellison v. Larson. 
Clv.App., 217 S.w.2d 416, reversed 
on other grounds 217 B.W.2d 420, 
147 Tex. 466—Straffus v. Barclay, 
Civ.App., 214 S.W.2d 826, affirmed 
219 S.W.2d 65. 147 Tex. 600—As¬ 
sociated Emp. Lloyds V. Aiken, Civ. 
App., 201 S.W.2d 856, refused no re¬ 
versible error—Houston Transit Co. 

V. Zimmerman, Clv.App.. 200 S.W. 

I 26 848—^Maryland Casualty Co. v. 
i Hearks, Clv.App., 188 B.W.2d 262, 

affirmed 190 S.W.2d 62. 144 Tex. 817 
—Collins ▼. Hall, Clv.App., 161 S. 

I W.2d 811, error refused—Western 
Union Tel. Co. v. Homer, Clv.App., 
157 S.W.2d 659. affirmed 166 S.W. 
2d 684, 140 Tex 193—Tunstill v. 
Pelton, Civ.App., 165 B.W.2d 653, 
error refused—^Horne Motors v. 
Latimer, Clv.App., 148 B.W.2d 1000, 
error dismissed. Judgment correct 
—^Imperial Underwriters v. Dillard, 
Clv.App., 148 S.W.2d 1106, error re¬ 
fused—Rhone v. Fox, Clv.App., 142 
S.W.2d 642, error dismissed—Indus¬ 
trial Indemnity Exchange v. Rat¬ 
cliff. C1V.APP., 188 S.W.2d 618, error 
dismissed. Judgment correct—^Fed¬ 
eral Underwriters Exchange v. 
Blckham, Civ.App., 136 S.W.2d 880. 
affirmed 167 S.W.2d 866, 138 Tex. 
128—General American Life Ins. 
Co. V. Gant, 01v.App., 119 S.W.2d 
693, error dismissed—^E1 Paso Elec¬ 
tric Co. V. Barker, Clv.App., 116 S. 

W. 2d 433, reversed on other grounds 
187 S.W.2d 17, 184 Tex. 496—Dallas 
Joint Stock Land Bank of Dallas 
V. Britton, ClvApp., 114 S.W.2d 907, 
reversed on other grounds Dallas 
Joint Stock Land Baxik of Dallas 
V. Britton. 136 S.W.2d 981. 134 Tex. 
629—City of Winters v. Bethune, 
Clv.App., Ill S.W.2d 797, error dis¬ 
missed—Rountree Motor Co. V. 
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Smith Motor Co.. Clv.App., 109 S. 
W.2d 296, error dismissed—McClel¬ 
land v. Mounger, Clv.App., 107 S. 
W.2d 901, error dismissed by agree¬ 
ment—City of Klrbyvllle v. Smith, 
Clv.App.. 104 S.W.2d 664—Hall V. 
Weaver, Civ.App., 101 S.W,2d 1035, 
error dismissed—Texas A N. O. Ry. 
Co. V. Crow, Clv.App., 101 S.W.2d 
274, reversed on other grounds 123 
S.W.2d 649, 132 Tex. 466—Joy v. 
Craig, Clv.App., 94 S.W.2d 624, error 
dismissed—Pure Oil Co. v. Pope, 
Civ.App., 76 S.W.2d 175, reversed 
(no opinion)—Texas A N. O. R. Co. 

V. Kveton, Civ.App., 76 S.W.2d 118, 
error dismissed—^Davenport v. Tay¬ 
lor County Tuberculosis Asa'n, Civ. 
App., 72 S.W,2d 407—Mahone v. 
Bowman. Clv.App., 70 S.W.2d 323, 
error dismissed. 

Wis.—^E. L. Chester Co. v. Wisconsin 
Power A Light Co., 247 N.W. 361. 
211 WJs. 168. 

64 C.J. P 1167 notes 50 [b], 61 [b]. 

In workmen's oompsnsatton snita 
Tex.—Southern Underwriters v. 
Schoolcraft, 168 S.W.2d 991, 138 
Tex 323—Russell v. Great Ameri¬ 
can Indemnity Co., 94 S.W.2d 409, 
127 Tex 468—Texas Emp. Ins. 
Ass’n V. Pillow, Clv.App., 268 S. 

W. 2d 716—Pacific Indemnity Co. v. 
Blessitt, Clv.App., 191 S.W.2d 904, 
error refused no reversible error— 
Maryland Casualty Co. v. Romero, 
CiV.App., 146 S.W.2d 1096, error dis¬ 
missed, Judgment correct—Traders 
A General Ins. Co. v. Jenkins, Civ. 
App., 144 S.W.2d 360—Texas Em¬ 
ployers' Ins. Ass'n v. Rowell, Civ. 
App., 104 S.W.2d 613—Traders A 
General Ins. Co. v. Mllllken, Civ. 
App., 87 S,W.2d 603—Maryland Cas¬ 
ualty Co. V. Bryant. Civ.App., 84 
S.W. 2d 492, error dismissed—^Dun¬ 
ning V. Badger, Clv.App., 74 S.W. 
2d 151. error dismissed—^Fidelity & 
Casualty Co. of New York v. Bran- 
ton, Civ.App., 70 S.W.2d 780, error 
dismissed. 

22. Cal.—Spear r. United Railroads 
of San Francisco. 117 P. 956, 16 Cal. 
App. 637. 

Tex.—^Williams v. Fueratenberg, Civ. 
App., 12 S.W. 2d 812. reversed on 
other grounds, Com.App., 22 S.W.2d 
306. 

Where tmth psrtlss plesdsA the fast 
which it was alleged was assumed by 
special isaua to exist, and evidence 
was introduced establishing the fact, 
there could be no error in assuming 
that the fact so pleaded existed.— 
Natstorium Laundry Co. v. Saylors, 
TexClv.App.. 181 S.W.2d 790, error 
dismissed. Judgment correct 
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shown,** or the evidence thereof is undisputed,*^ 
or where the fact follows as matter of law from 
facts established,the existence of such fact may 
be assumed in framing an interrogatory or issue. 
Also, it is not improper to assume particular facts 
on the express condition that the jury shall find 
such facts in response to other interrogatories,*® 
and a question is not objectionable where it condi¬ 
tionally assumes a fact, as where the mention there- 
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of is qualified by the word “alleged,"*'^ or by "any” 
or “if any,”** or where it is otherwise so framed 
as to require a finding of the existence of such fact 
before answering the question.** 

Interrogatories on weight of evidence. It is gen¬ 
erally held that a special interrogatory or special 
issue should not be so framed as to amount to any 
indication of the opinion of the court on the facts 
or the weight or sufficiency of the evidence.*® Ac- 


flS. Tex.—Beaumont City Lines v. 
Williams, Civ.App., 221 S.W.2d 560, 
error refused no reversible error— 
Butts V. Weaver, Civ.App,, 145 S. 
W.2d 261, error dismissed, judg¬ 
ment correct—Tebay v. Morrison, | 
Civ.App., 139 S.W.2d 226, error dis¬ 
missed—Hall v. Weaver, Civ.App., | 
101 S.W.2d 1035, error dismissed— 
Traders’ & General Ins. Go. v. Line, 
Civ.App., 70 S.W.2d 787, error dis¬ 
missed—Golden v. Wilder, Civ. 
App., 4 S.W.2d 140. 

OountervalUng' evidenoe 

Evidence conclusively established 
accidental Injury to employee, so as 
to Justify assumption thereof by tri¬ 
al court in special issue submitted to | 
Jury, even though there was evidence 
raising slight possibility that em-1 
ployee's incapacity was due to oc¬ 
cupational disease.—Texas Emp. Ins. 
Ass’n V. McKay, Civ.App,, 206 S.W.2d 
833, affirmed 210 S.W,2d 147, 146 Tex. 
669. 

24. Tex.—Cree v. Miller, Civ.App., 
255 S.W.2d 666, refused no reversi¬ 
ble error—Bryant v. Banner Dai¬ 
ries, Inc., Civ App., 255 S.W.2d 271, 
refused no reversible error—Liber¬ 
ty Mut. Ins. Co. v. Taylor, Civ.App., 
244 S.W.2d 860—Cornett v. Hardy, 
Civ.App., 241 S.W.2d 186—^Andrews 
V. Daniel, Civ.App., 240 S.W.2d 1018, 
error dismissed—Hughes v. Bel- 
man, Civ.App., 239 S.W.2d 717, re¬ 
fused no reversible error—Texas 
Emp. Ins. Ass’n v. McKay, Civ, 
App., 206 S.W,2d 833, affirmed 210 
S.W.2d 147, 146 Tex. 669—Younger 
Bros. V. Ross, Civ.App., 161 S.W,2d 
621, error dismissed—Ames v. Her¬ 
rington. Civ.App., 139 S.W.2d 183, 
error dismissed, judgment correct 
—Traders & General Ins. Co. v. 
Tillman, Civ.App., 119 S.W.2d 142, 
error dismissed—Marvel Wells, 

Inc., V. Seelig, Civ.App., 116 S.W.2d 
1011—Lozano Newspapers v. Al¬ 
varez, Civ.App., 104 S.W.2d 673, er¬ 
ror dismissed—^Associated Indem¬ 
nity Corporation v. Baker, Civ.App., 
76 S.W.2d 163, error dismissed— 
Federal Crude Oil Co. v. Yount-Lee 
Oil Co., Civ.App., 78 S.W.2d 969, 
error dismissed and certiorari de¬ 
nied 66 S.Ct. 666, 296 U.S. 741, 79 
L.£M. 1687—Traders’ & General Ins. 
Co. v. Line, Civ.App., 70 S.W.2d 
787, error dismissed—Ed S. Hughes 
Co. V. Clark Bros. Co.. Civ.App., 63 


S.W.2d 230—Texas Electric Service 
Co. V, Anderson, Civ.App., 65 S.W. 
2d 142, error dismissed. 

64 C.J. p 1169 note 61. 

Bstabllahed facts 

Trial court in framing an issue | 
may assume existence of facts estab¬ 
lished by uncontradicted evidence or 
by admission.—Traders & General 
Ins. Co. V. Patterson, Tex Civ.App., 
123 S.W.2d 766, error dismissed. 
SottalJtliig of Injuries 

Issue on proximate cause was not 
erroneous on ground that it assumed 
that one of plaintiffs sustained inju¬ 
ries, where, under undisputed evi¬ 
dence, that plaintiff did suffer inju¬ 
ries in form and manner pleaded, and ] 
only point at issue was extent of 
those injuries.—^Poster v. Woodward, j 
Tex.Clv.App., 134 S.W.2d 417, error 
refused. 

25. Tex.—Barron v. James, Civ.App., 
198 S.W.2d 246, reversed on other 
grounds 198 S.W.2d 266, 145 Tex. 
283. 

64 C.J. p 1169 note 62. 

26. Mo.—Cross V. Fletcher, App., 216 
S.W.2d 101. 

Tex.—American Water Co. v. Bunge, 
Civ.App., 213 S.W.2d 93, refused no 
reversible error—Standard Paving 
Co. v. Pyle, Civ.App., 131 S.W.2d 
200—International-Great Northern 
R. Co. V. Acker, Civ.App., 128 S.W. 
2d 606, error dismissed, judgment 
correct—Traders & General Ins. Co. 
V. Tillman, Civ.App., 119 S.W.2d 142, 
error dismissed—McClelland v. 
Mounger, Civ.App., 107 S.W.2d 901, 
error dismissed by agreement— 
Border State Life Ins. Co. v. Monk, 
C1V.APP., 103 S.W.2d 826, error dis¬ 
missed—Gulf States Utilities Co. v. 
Wooldridge, Civ.App., 90 S.W.2d 326 
—Owen V. King, Civ.App., 84 S.W. 
2d 743, reversed on other grounds 
Com.App.. Ill S.W.2d 696, 114 A.L. 
R. 869—Panhandle & S. F. Ry. Co. 
V. Brown, Clv.App., 74 S.W. 2d 631, 
error dismissed. 

64 C.J. p 1159 note 63. 

Ctollislou 

Question of special verdict Inquir¬ 
ing whether driver of automobile 
which collided with rear of manure 
spreader on which plaintiff was rid¬ 
ing was negligent with respect to 
suddenly reducing speed immediately 
before another automobile collided 
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with rear of defendant’s automobile 
should have been prefaced by state¬ 
ment that it was to be answered only 
if jury found in response to another 
question that second automobile col¬ 
lided with rear of defendant’s auto¬ 
mobile before it collided with spread¬ 
er.—Papenfus v. Shell Oil Co., 85 N. 
W.2d 920, 254 Wls. 233. 

27. Tex.—Western Union Telegraph 
Co, V. Scarborough, Civ.App., 44 S. 
W.2d 761. 

28. Tex.—Krottinger v. Marchand, 
Civ.App.. 252 S.W.2d 217—Hughes 
v. Belman, Civ.App., 239 S.W.2d 717, 
refused no reversible error—Texas 
Employers’ Ins. Ass’n v. Clack, Civ. 
App., 112 S.W.2d 626, affirmed 132 
S.W.2d 399, 134 Tex. 161—McClung 
Const. Co. V. Muncy, Civ App., 66 
S.W.2d 786, error dismissed. 

64 C.J. p 1159 note 66. 

28. Tex.—Lancaster v. Browder, Civ. 
App., 243 S.W. 626, affirmed, Com. 
App., 266 S.W. 906. 

64 C.J. p 1169 note 66. 

Answer to preceding issue 
An issue is not on the weight of 
the evidence because it assumes the 
existence of a certain fact, when such 
fact is found by the Jury to exist in 
the answer to the preceding issue.— 
Pharr v. Coldeway, Tex.Civ.App., 256 
S.W.2d 917—Natatorlum Laundry Co. 
V. Saylors, Tex.Civ.App., 131 S.W.2d 
790, error dismissed, judgment cor¬ 
rect. 

30. Tex.—Consolidated Underwriters 

V. Langley, 170 S.W.2d 463, 141 Tex. 
78—Davis V. Clark, 105 S.W.2d 190, 
129 Tex. 620—Fort Worth & D. 
Ry. Co. V. Barlow, Civ.App., 263 S. 

W. 2d 278—Cole v. Waite, Civ.App., 
242 S.W.2d 936, affirmed 246 S.W. 
2d 849, 151 Tex. 176—Zurich Gen¬ 
eral Accident & Liability Ins. Co. 

I v. Johnson, Civ.App., 202 S.W.2d 
268, affirmed 205 S.W.2d 363, 146 
Tex. 232—Hodges v. Alford, Civ. 
App., 194 S.W.2d 293—Franzetti v. 
Franzettl, Civ.App., 174 S.W,2d 65 
—Associated Indemnity Corp. v. 
Blllberg, Civ.App., 172 S.W.2d 167 
—Tucker v. Newth, Clv.App., 167 
I S.W.2d 1010, error refused—Clowe 
& Cowan V. Morgan, Clv.App., 163 
S.W.2d 863, error refused—Beau¬ 
mont City Lines v. Humphrey, Civ. 

I App., 149 S.W.2d 266—Traders A 
I General Ins. Co. v. Rich&rdson, Civ. 
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cordingly, particular questions or issues have been i ticular questions or issues have been held not ob- 
held improper on this ground,although other par- | jectionablc in this respect, 82 as in negligence actions 


App., 144 S.W.2d 420, error dis¬ 
missed. judgment correct—^Hemsell 
V. Summers, Civ.App., 138 S.W.2d 
866—Whelan v. Henderson, Civ. 
App., 137 S.W.2d 150, error dis¬ 
missed, judgment correct—Tra4ers 
& General Ins, Co. v. Boysen, Civ. 
App., 123 S.W.2d 1016, error dis¬ 
missed, judgment correct—^Atkins 
V. Dodds, Civ.App., 121 S.W.2d 1010, 
error dismissed by agreement—^Ap¬ 
plewhite v. Sessions, Civ.App., 114 
S.W.2d 289—Gulf States Utilities 
Co. V. Dillon, Clv.App., 112 S.W.2d 
762—^American Nat. Ins. Co. v. 
Massengale, CivA.pp., 105 S.W.2d 
373—International-Great Northern 

R. R. V. Lowry, Civ.App., 98 S.W. 
2d 383. reversed on other grounds 
International-Great Northern R. 
Co. V. Lowry. 121 S.W.2d 685, 132 
Tex. 272—Shannon v. Horn, Civ. 
App., 92 S.W.2d 1090, error dis¬ 
missed—Gulf States Utilities Co. v. 
Wooldridge, Civ.App , 90 S.W.2d 326 
—Texas Employers Ins. Ass’n v. 
Van Pelt, Civ.App., 83 S.W.2d 392 
—Texas & P. Ry. Co. v, Gunan, 
Civ.App., 77 S.W.2d 274, error dis¬ 
missed—Pure Oil Co. v. Pope, Civ, 
App., 75 S.W.2d 175, reversed (no 
opinion)—Ed S. Hughes Co, v. Clark 
Bros. Co., Civ.App.. 63 S.W.2d 230 
—Texas Reciprocal Ins. Ass’n v. 
Smith, Civ.App., 68 S.W.2d 295— 
Texas Utilities Co. v. West. Civ. 
App., 69 S.W 2d 459, error refused— 
San Antonio Public Service Co. v. 
Smith, Civ.App., 67 S.W.2d 179, er¬ 
ror dismissed—Texas Co. v, Bet¬ 
terton, Civ.App., 66 S.W.2d 663, re¬ 
versed on other grounds 88 S.W 2d 
1039, 126 Tex. 369—Texas & P. Ry. 
Co. V. Phillips, Civ.App., 66 S W 2d 
210, error dismissed—Mrs. Baird’s 
Bakery v. Davis, Civ.App., 64 S.W. 
2d 1031. 

64 C.J. p 1158 note 68. 

TTsnrpatloii of Jury fnaction 

Interrogatory of special issue 
which is so worded as to indicate any 
opinion of trial judge as to verity of 
fact inquired about Is error as usur¬ 
pation of exclusive jury function and 
If wording be such as Is reasonably 
calculated to have such effect and 
there Is reasonable doubt whether it 
did have such effect, matter is re¬ 
solved against issue.—Davis v. Clark, 
105 S.W.2d 190, 129 Tex. 520—Ross & 
Sensibaugh v. McLelland, Tex.Civ, 
App., 262 S.W.2d 206, error refused no 
reversible error. 

31. Tex.—Johnson v. Zurich General 
Accident & Liability Ins. Co., 206 

S. W.2d 353, 146 Tex. 232—Fort 
Worth & D. Ry. Co. v. Barlow, Civ. 
App,, 263 S.W.2d 278, error refused 
no reversible error—Hodges v, Al¬ 
ford, Civ.App., 194 S.W.2d 293— 
American Surety Co. of New York 


v. Ritchie, Civ.App., 182 S.W.2d 601, 
error refused—^Associated Indem¬ 
nity Corp. V. Billberg, Civ.App., 172 
S.W.2d 167—-Trentman v. White- 
side, Civ.App., 163 S.W.2d 418, af¬ 
firmed 170 S.W.2d 196, 141 Tex. 46 
—Tucker v. Newth, Civ.App,, 167 
S.W.2d 1010, error refused—Beau¬ 
mont City Lines v. Humphrey, Civ. 
App., 149 S.W.2d 266—Maryland 
Casualty Co. v. Abbott, Civ.App., 
148 S.W.2d 465, error dismissed, 
judgment correct—Traders & Gen¬ 
eral Ins. Co. V. Richardson, Civ. 
App., 144 S.W.2d 420. error dis¬ 
missed, judgment correct—Hem- 
sell v. Summers, Civ.App., 138 S.W. 
2d 865—McCluskey v. Keathley, Civ. 
App,, 111 S.W.2d 1199. error dis¬ 
missed—Community Public Service 
Co. V. Gray, Civ.App., 107 S.W.2d 
495. 

64 C.J. p 1168 note 68 [b]. 

33. HI —Bernard v. Metropolitan 
Life Ins. Co., 45 N.E.2d 618, 316 Ill. 
App. 656. 

Tex.—Hankamer v. Sumrall, Civ.App., 
267 S W.2d 827, error refused no re¬ 
versible error—Mims v. Hearon, 
Civ.App., 248 S.W.2d 754—Ihillen 
v. Russ. Clv.App., 226 S.W.2d 876, 
refused no reversible error—Duvall 
v. Eck, Civ.App., 226 S.W.2d 660— 
Meadolake Foods v, Estes, Clv.App., 
218 S.W.2d 862, error refused 219 
S.W,2d 441, 148 Tex. 13—Smith v. 
Little. Civ.App., 217 S.W.2d 881, re¬ 
fused no reversible error—Ellison 
V. Larson, Civ.App., 217 S.W.2d 
416, reversed on other grounds 217 
S.W.2d 420, 147 Tex. 465—Zephyr 
Oil Co. V. Cockburn, Civ.App., 215 
S.W.2d 647, refused no reversible 
error—McCown v. Jennings, Clv. 
App., 209 S.W.2d 408—^Associated 
Emp. Lloyds v. Aiken, Civ.App., 201 
S.W.2d 856, refused no reversible 
error—Langham’s Estate v. Levy, 
Civ.App., 198 S.W.2d 747. error re¬ 
fused no reversible error—-Bolton 

V. Stewart, Clv.App., 191 S.W.2d 798 
—Maryland Cas. Co. v. Hearks, Clv. 
App., 188 S.W.2d 262, affirmed 190 
S.W.2d 62, 144 Tex. 817—Universal 
Life & Acc. Ins. Co. v. Shaw, Civ. 
App., 173 S,W.2d 601, error refused 
—Service Finance Corp. v. Single- 
ton, Civ.App., 155 S.W.2d 966, re¬ 
versed on other grounds 166 S.W. 
2d 98, 140 Tex. 86—Craddock v. Mc¬ 
Afee, Civ.App., 161 S.W.2d 936— 
Younger Bros. v. Ross, Clv.App., 161 
S.W. 2d 621, error dismissed—Im¬ 
perial Underwriters v. Dillard, Clv, 
App., 146 S.W.2d 1106, error refused 
—State Nat. Bank of Houston v. 
Woodfln, Clv.App., 146 S.W.2d 284, 
error refused—Barrera v. Duval 
County Ranch Co., Civ.App., 136 S. 

W. 2d 618, error refused—Parker v. 
Jones, Clv.App.. 130 S.W.2d 1072— 
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General American Life Ins. Co. r. 
Gant. Civ.App., 119 S.W.2d 698, er¬ 
ror dismissed—Sinclair Refining Co. 
V. Costin, Clv.App., 116 S.W.2d 894 
—Phoenix Refining Co. v. Muller, 
Civ.App., 109 S.W.2d 766, error dis¬ 
missed—Rountree Motor Co. v. 
Smith Motor Co., Civ.App., 109 S.W. 
2d 296, error dismissed—^Alamo 
Downs, Inc., v. Briggs. Clv.App., 
106 S.W.2d 733, error dismissed— 
City of Kirbyville v. Smith, Clv. 
App., 104 S.W.2d 664—Mid-Kansas 
Oil & Gas Co. V, Burton, Civ.App., 
87 S.W.2d 338, error dismissed— 
Owen V. King, Civ.App., 84 S,W.2d 
743, reversed on other grounds 
Com.App., Ill S.W.2d 695, 114 A.L. 

R. 859—Ley v. Patton, Clv.App., 81 

S, W.2d 1087, error dismissed— 
Hunter v. B. E. Porter, Inc., Civ. 
App., 81 S.W.2d 774—Beard & Stone 
Electric Co. v. Baker, Civ.App., 77 
S.W.2d 262—Dunning v. Badger, 
Clv.App., 74 S.W.2d 161, error dis¬ 
missed—Dennison v. Gilmore, Clv. 
App., 71 S.W.2d 642, error dismiss¬ 
ed—Goodrich v. First Nat. Bank, 
Clv.App , 70 S.W.2d 609, error re¬ 
fused—James v. Hada, Clv.App., 66 
S.W.2d 365, error dismissed—^Mc- 
Clung Con.st, Co. v. Muncy, Clv. 
App.. 66 S.W,2d 786, error dismiss¬ 
ed—E. A, Pierce & Co. v. Aronoff, 
Civ.App., CO SW.2d 796. error dis¬ 
missed—^Whlte V. Haynes, Clv.App., 
60 S.W.2d 276, error dismissed— 
Abshler v. Reavls, Civ.App., 64 S.W. 
2d 1102, error refused. 

64 C.J. p 1168 note 68 [c]. 

Held not erroneotui 

(1) Submission of special Issues to 
jury prefaced with "if so, do you 
find," following special Issues requir¬ 
ing "yes" or "no’’ answer.—Commer¬ 
cial Standard Ins. Co, v. Shudde, Tex. 
Clv.App., 76 S.W.2d 661, affirmed (no 
opinion). 

(2) Special Issues relating to 
amount of recovery.—Thompson v. 
Denham, Tex.Civ.App., 260 S.W.2d 460 
—Industrial Indemnity Exchange v. 
Ratcliff, Tex.Civ.App., 138 S.W.2d 613, 
error dismissed, judgment correct— 
Wachholder v. Kitchens, Tex.Clv. 
App., 126 S.W.2d 619—Spears Dairy v. 
Davis, Tex.Civ.App., 124 S.W.2d 169 
—Texas Mexican Ry. Co. v. Bell, Tex. 
Civ.App., 110 S.W.2d 199, error dis¬ 
missed—Texas & P. Ry. Co. v. Gurlan, 
Tex. Clv.App., 77 S.W. 2d 274, error dis¬ 
missed. 

(3) Where Jury In action for slan¬ 
der of title resulting in loss of gas 
lease, found that defendant was ac¬ 
tuated by malice and that he acted 
in bad faith, special Issue as to 
amount of punitive damages was not 
improper on ground that it assumed 
that Jury would and should assess 
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generally or in workmen’s compensation suits. 
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§ 547. -Leading and Suggestive Inter¬ 

rogatories 

It It improper to tubmit a quettion In such form that 
it auoBactt the answer desired, but it is not a valid ob* 
jsetion that a question it leading in the sense that it 
may be answered “yes" or “no." 


It is not a valid objection to a special interroga¬ 
tory or special issue submitted to the jury that it is 
leading, in the sense that it may be answered ‘'yes” 
or “no,”®5 or even that it is so framed that it must 
be answered in such fashion but it is improper to 
submit a question in such form that it suggests the 
answer desired, 37 and so such a form of inquiry as 


punitive dajnages.—^Winn v. Warner, 
Tex,Civ.App., 193 S.W.2d 660. 

83. Tex.—Walgrreen-Texaa Co. v. 
Shlvere. 164 S.W.Sd 626. 137 Tex. 
483—Marek v. Southern Enterprisea 
of Texas. 99 8.W.2d 694, 128 Tex. 
877, mandate conformed to South¬ 
ern Enterprises v. Marek, Civ.App., 
101 S.W.2d 691—Pharr v. Coldeway, 
Civ.App., 266 S.W.2d 917—San An¬ 
tonio Hermann Sons Home Ass’n v. 
Harvey, Civ.App., 256 S.W.2d 906, 
error refused no reversible error— 
Cornett v. Hardy, Civ.App., 241 S.W. 
2d 186—City of Dallas v. Hutchins. 
Civ.App.. 226 S.W.2d 155, refused no 
reversible error—^Beaumont City 
Lines v. Williams, Civ.App., 221 S. 
W.2d 660, error refused no reversi¬ 
ble error—Borlngr v. Chicago, R. I. 
& P. R. Co.. Civ.App., 208 S.W.2d 
416—Gillette Motor Transp. Co. v. 
Whitfield, Civ.App., 197 S.W.2d 167, 
affirmed 200 S.W.2d 624, 145 Tex. 
571—Bigelow V. Rupp, Civ.App., 192 
S.W.2d 791, refused no reversible 
error—Dallas Ry. & Terminal Co. v. 
Menefee, Civ.App., 190 S.W.2d 160 
—City of Fort Worth v. Dee, Civ. 
App., 182 S.W.2d 831, affirmed 186 
S.W.2d 964, 143 Tex. 661, 169 A.L. 

R. 126—Evans v. Jeffrey, Civ.App., 
181 S.W.2d 709—McGregor Milling 
& Grain Co. v. Waren, Civ.App., 176 

S. W.2d 476, error refused—Saladin- 
er V. Polanco, Civ.App., 160 S.W.2d 
631, error refused—Doornbos v, 
Looney, Civ.App., 169 S.W.2d 166, 
error refused—Le Sage v. Smith, 
Civ.App., 145 S.W.2d 308. error dis¬ 
missed, judgment correct—Yellow 
Cab Co. v. Underwood, Civ.App., 
144 S.W.2d 291, error dismissed, 
judgment correct—Elmore v. Pca- 
vy. Civ.App., 143 S.W.2d 983— 
Rhone V. Fox. Civ.App., 142 S.W.2d 
642, error dismissed—Gillette Mo¬ 
tor Transport v. Fine, Civ.App., 131 
S.W.2d 817, error dismissed, judg¬ 
ment correct—Gross v. Dallas Rail¬ 
way & Terminal Co., Civ.App., 131 
S.W.2d 113, error dismissed, judg¬ 
ment correct—Burllngton-Rock Is¬ 
land R. Co. V. Davis, Civ.App., 123 
S.W.2d 1002, error dismissed, judg¬ 
ment correct—El Paso Electric Co. 

V. Barker, Civ.App., 116 S.W.2d 483, 
reversed on other grounds 137 S. 

W. 2d 17, 134 Tex. 496—Hom-Ond 
Food Stores v. Voight, Civ.App., 
116 S.W.2d 981, error dismissed— 
Austin St. Ry. Co. v. Oldham, Civ. 
App., 109 8.W.2d 235, error refused 
—^McClelland v. Mounger, Civ.App., 


107 S W.2d 901, error dismissed by 
agreement—^Joy v, Craig, Civ.App., 
94 S.W.2d 624, error dismissed— 
Gulf States Utilities Co. v. Wool¬ 
dridge, Civ.App., 90 S.W.2d 326— 
Ford Motor Co. v. Whitt, Civ.App., 
81 S.W.2d 1032, error refused—Gal¬ 
veston, H. & S, A. Ry. Co. v. Waldo, 
Civ.App., 77 S.W.2d 326, error dis¬ 
missed—San Antonio Amusement 
Co. V. Easterling, Civ.App.. 71 S. 
W.2d 360, error dismissed—Pan¬ 
handle & S. F. Ry. Co. v. Miller. Civ. 
App., 64 S.W.2d 1076, error dis¬ 
missed—City of Waco v. Killen, 
Civ.App., 69 S.W.2d 940, error dis¬ 
missed—Texas-Louisiana Power Co. 
V. Webster, Clv.App., 69 S.W.2d 902, 
affirmed 91 S.W.2d 302, 127 Tex. 
126. 

Wla.—Parr v. Douglas, 84 N.W.2d 
229. 263 Wls. 311—Guth v. Fisher, 
261 N.W. 223, 213 Wls. 323. 

34. Tex.—^Eubanks v. Texas Emp. 
Ins. Ass’n, 246 S.W.2d 467, 151 
Tex. 67—Southern Underwriters v. 
Schoolcraft. 168 S.W.2d 991, 138 
Tex. 323—^Brown v. Brown, Civ. 
App., 256 S.W.2d 143, refused no re¬ 
versible error—Pacific Indemnity 
Co. v. Blessitt, Civ.App., 191 S.W, 
2d 904, error refused no reversible 
error—Columbia Cas, Co. v. Combs, 
Civ.App., 188 S.W.2d 1015—Mary¬ 
land Ca.sualty Co. v. Hearks, Civ. 
App., 188 S.W.2d 262, affirmed 190 
S.W.2d 62. 144 Tex. 317—Traders 
& General Ins. Co. v. Yarbrough, 
Civ.App. 181 S.W.2d 305—Mary¬ 
land Ca.«(ualty Co. v. Gunter, Civ. 
App, 167 S.W.2d 545—^Federal Un¬ 
derwriters Exchange v. Sandel, Civ. 
App., 166 S.W.2d 147, error refused 
—Hartford Accident & Indemnity 
Co. v. Harris, Civ.App., 162 S.W. 
2d 867—Traders & General Ins. 
Co. v. Belcher, Civ.App., 153 S.W. 
2d 625—Maryland Cas. Co. v. Ab¬ 
bott, Civ.App., 148 S.W.2d 466, er¬ 
ror dismissed, judgment correct— 
Imperial Underwriters v. Dillard, 
Civ.App., 146 S.W.2d 1105, error re¬ 
fused—Maryland Casualty Co. v. 
Romero, Civ.App., 146 S.W.2d 1096. 
error dismissed, judgment correct— 
Traders & General Ins. Co. v. Jen¬ 
kins, Clv.App., 144 S.W.2d 350— 
Federal Underwriters Exchange v. 
McDaniel, Civ.App., 140 S.W.2d 979, 
error dismissed, judgment correct 
—^Federal Underwriters Exchange 
V. Blckham, Clv.App., 186 S.W.2d 
880. affirmed 157 S.W.2d 356, 138 
Tex. 128—Southern Underwriters v. 
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Erwin. Clv.App., 134 S.W.2d 720. 
error granted—^National Indemnity 
Underwriters of America v. Blevins, 
Civ.App., 129 S.W.2d 784—Traders 
& General Ins. Co. v. Tillman, Civ. 
App., 119 S,W.2d 142, error dismiss¬ 
ed—Maryland Casualty Co. v. Cros¬ 
by, Clv.App., 117 S.W.2d 624, error 
dismissed—Maryland Casualty Co. 
v. Wilson, Clv.App., 108 S.W.2d 
260, error dismissed—Texas Em¬ 
ployers' Ins. Ass'n v. Rowell, Civ. 
App., 104 S.W.2d 613—Consolidated 
Underwriters v. Strahand, Civ.App., 
96 S.W.2d 114, error dismissed— 
I Traders' & General Ins. Co. v. Line, 
Clv.App., 70 S.W.2d 787, error dis¬ 
missed—Fidelity A Casualty Co, of 
New York v. Branton. Clv.App., 70 
S.W.2d 780, error dismissed—^Amer¬ 
ican Fidelity A Casualty Co. v. 
Bradley. Civ.App., 70 S.W.2d 646. 
error dismissed—Torres v, Dish- 
man, Clv.App., 69 S,W.2d 601, error 
dismissed—Lloyds Casualty Co. of 
New York v. Grllllett, Clv.App., 64 
S.W.2d 1005, error refused—Em¬ 
ployers' Liability Assur. Corpora¬ 
tion v. Sims, Civ.App., 67 S.W.2d 
446, error refused. 

Error held not prejudicial 
Error, if any, in the wording of 
special issue, which allegedly consti¬ 
tuted a comment on the weight of the 
evidence in that jury was thereby 
told that employee suing for compen¬ 
sation suffered a partial Incapacity to 
work as the result of a hernia, was 
not prejudicial to employer’s insur¬ 
ance carrier, where jury found that 
employee did not suffer a partial in¬ 
capacity, but suffered total incapaci¬ 
ty, since verdict must be construed 
as a whole.—^Hartford Accident & In¬ 
demnity Co. V. Harris, Tex.Civ.App., 
152 S.W.2d 867. 

35. Tex.—D, Sullivan & Co, v. Ram¬ 
sey, Civ.App.. 155 S.W. 680. 

64 C.J. p 1169 note 67. 

36. Colo.—Denver, etc., R. Co. v. 
Sipes, 66 P. 1093, 26 Colo. 17. 

Tex.—International & G. N. Ry. Co. v. 
Logan, Clv.App., 184 S.W. 301, 

37. Ohio.—^Bradley v. Mansfield Rap¬ 
id Transit, 93 N.E.2d 672, 164 Ohio 
St. 164—^Elio V. Akron Transp. Co., 
71 N.E.2d 707, 147 Ohio St. 863. 

64 C.J. p 1159 note 69. 

Special iesuee held uot enoueous 
(1) In general.—^Maryland Casual¬ 
ty Co. V. Abbott. Tex.Clv.App., 148 S. 
W.2d 466. error dismlesed, judgment 
correct—iSouthland Greyhound Lines 
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*‘Is it not a fact,” or the like, is objectionable and 
should not be employed.^8 

§ 548. Submission of Interrogatories 

The particular manner in which special issues are 
presented to the Jury is largely discretionary with the 
trial court. 

The particular manner in which special issues arc 
presented to the jury is largely discretionary with 
the trial court.39 It has been held that the prefer¬ 
able practice in submitting special issues to the jury 
is to submit all issues made by the pleadings and 
the evidence as issues submitted by the trial court, 
and not as issues submitted on request of either 
party,^® but in some circumstances it is not improper 
for the court to state that the issues were given at 
defendant’s request.*^ It is not proper for the 
court to submit written special interrogatories to 
the jury in a sealed envelope, with directions not to 
open it until they have agreed on a general verdict, 
since the consideration of the interrogatories may 
assist the jury in arriving at a just verdict.^2 

Time for submission. It has been held that, where 
by statute it is contemplated that instructions to the 
jury shall be given before the argument, proper 
practice dictates a like rule with respect to special 
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interrogatories,^3 but it has also been held that 

the submission of a special issue after commence¬ 
ment of argument is not necessarily improper.*^ It 
has further been held that interrogatories should be 
submitted along with the instructions to the jury,^^ 
but in proper circumstances, the court may submit 
defendant’s requested special issues after reading its 
main charge to the jury.^* 

Order of questions. In the absence of statute or 
court rule, there is no principle of law as to the 
order in which segregated issues or interrogatories 
shall be presented to the jury for their findings,^^ 
the matter being one for the trial court to deter¬ 
mine,^* and the order or sequence in which ques¬ 
tions are submitted is ordinarily immaterial.** It 
is usually preferable, however, that a question as 
to the amount of damages be submitted after or 
at the end of other questions, rather than in their 
midst.fi® Where an action for injuries sustained 
is submitted to the jury on issues of discovered 
peril and unavoidable accident, the issue of un¬ 
avoidable accident should be submitted first instead 
of Iast.fii 

Grouping or numbering questions. Interroga¬ 
tories should not be submitted or numbered in sets, 


V. RichardB, Tex.Clv.App., 77 S.W.2(1 
272, error dismissed—Jackson v. Am- 
advjr. Tex,CIv.App., 76 S.W.2d 892, 
error dismissed. 

(2) Submitting groups of questions 
on issues of negligence and of con¬ 
tributory negligence and on such Is¬ 
sues charging Jury if they answered 
preceding question "yes" and only In 
that event, to answer following ques¬ 
tion was not improper on ground that 
such manner of submitting issues 
was equivalent to telling jury the 
effect of their answers and constitut¬ 
ed a guide to jury as to how to an¬ 
swer issues.—Gray v. Adolph, Tex. 
Clv.App., 117 S.W.2d 122, error re¬ 
fused. 

38. Kan.—Mid Continent Tire Mfg. 
Co. V. Motor Equipment Co., 208 P. 
•869, 111 Kan. 719. 

64 C.J. p 1160 note 70. 

39. Tex.—Franzetti v. FranzettI, Civ. 
App., 120 S.W.2d 123—Strack v. 
Strong, Civ.App., 114 S.W.2d 813. 
error dismissed—^Heed v. James, 
Civ.App., 118 S.W.2d 680, error dis¬ 
missed. 

Instructions In connection with sub¬ 
mission of interrogatories; 

As to duties of jury generally see 
supra S 297. 

Necessity see supra S 317. 
Sufficiency see supra i 372. 

CUxlty 

Where interrogatories are submit¬ 


ted in such manner that the Jury do 
not understand their duty with re¬ 
spect to answering, their answers 
cannot be used to support a general 
verdict.—Morrison v. Steppe's Beau¬ 
ticians, Inc., 115 N.E.2d 868, 96 Ohio 
App. 1. 

40. Tex.—Texas & N. O. R. Co. v. 
Wood, Civ.App., 166 S W.2d 141. 

41. Tex.—^Younger Bros. v. Power, 
Civ.App., 118 S.W.2d 964, error dis¬ 
missed. 

42. Ind.—Wabash R. Co. v. Gretzin- 
ger, 104 N.E. 69, 182 Ind. 165. 

43. W.Va.—Proudfoot v. Pocahontas 
Transp. Co., 132 S.E. 746, 100 W. 
Va. 733. 

64 C.J. p 1160 note 75. 

44. Tex.—Texas State Highway De¬ 
partment V. Reeves, Civ.App., 161 
S.W.2d 357, error refused. 

Bale of oivU procedure 
In compensation proceeding, rule of 
civil procedure requiring trial judge 
to read to jury his charge and all re¬ 
quested instructions, special Issues, 
definitions, and explanatory Instruc¬ 
tions before the argument Is begun 
was required to be construed in light 
of the letter of transmittal of the 
rules asking for a liberal interpreta¬ 
tion thereof; such rule did not an¬ 
nounce a principle of substantive 
law.—Texas State Highway Depart¬ 
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ment v. Reeves, Tex.Clv.App., 161 S, 
W.2d 867, error refused. 

45. W.Va.—Stewart v. Raleigh Coun¬ 
ty Bank, 2 S,E.2d 274, 121 W.Va. 
181, 122 A.L.R. 161. 

46 . Tex.—Younger Bros. v. Power, 
Civ.App,, 118 S.W.2d 954, error dis¬ 
missed—Employers' Liability As- 
sur. Corporation v. Sims, Civ.App., 
•67 S.W.2d 446, error refused, 

47. Tex.—Traders & Gen. Ins. Co. v. 
Frozen Food Exp., Civ.App., 266 S. 
W.2d 378, refused no reversible er¬ 
ror. 

64 C.J. p 1160 note 76. 

48. Tex.—Green v. Enen, Civ.App., 
270 S.W. 929. 

49. Wls.—Hamus v. Weber, 226 N. 
W. 392, 199 Wls. 320. 

60. Wls.—Loizzo V. Confortl, 249 N. 

W, 790, 207 Wls, 129. 

Conditional questions 
Special Issues were properly sub¬ 
mitted where court first submitted 
Issues of negligence and contributory 
negligence, and then submitted ques¬ 
tions on damages conditioned on an¬ 
swers to preceding Issues.—Com¬ 
mercial Standard Ins. Co. v. Caster. 
Civ.App., 69 S.W.2d 981, reversed on 
other grounds Norton v. Caster, 81 S. 
W.2d 487, 125 Tex. 48. 

5X. Tex.—^Dallas Railway 8b Termi¬ 
nal Co. V. Redman, Civ.App.. 118 
S.W.2d 262. 
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but submitted as an entirety and numbered con¬ 
secutively from first to last.^^ 

§ 549. Amendment or Modification of Inter¬ 
rogatories 

The court may in a proper caae amend interropa* 
torles or apeclal findings submitted. 

The court may in a proper case amend inter¬ 
rogatories or special findings submitted.^S Thus 
the court may amend or modify interrogatories so 
as to make them relate to ultimate instead of evi¬ 
dentiary facts,or make them proper in formas 
or pertinent to the issues,or to correspond with 
the facts involved.*^'^ The court may prepare others 
in its discretion, where those submitted are not ade¬ 
quate or in proper form.^8 

§ 550. Withdrawal of Interrogatories 

Where requested interrogatories are pertinent and 
material, the court cannot, over the objection of the party 
at whose instance they were submitted, withdraw them 
from the jury; but where it is discretionary with the 
court to submit a special interrogatory the court has the 
discretion to withdraw it before it Is answered. 

Where requested interrogatories submitted arc 
pertinent and material, it has been held that the 
court cannot, over the objection of the party at 
whose instance they were submitted, withdraw them 
from the jury,^* particularly after the jury have 
deliberated on them.®® Where the right of recovery 
is based on the answers to the interrogatories, the 


court may not withdraw the questions, although the 
jury cannot agree on the answers thereto;®^ nor 
can it after general verdict permit the withdrawal 
of special questions at the instance of the party who 
submitted them and over the objection of the op¬ 
posite party.®2 Where it is discretionary with the 
court to submit a special interrogatory, the court 
has the discretion to withdraw it before it is an¬ 
swered,which action will not be interfered with 
on appeal in the absence of abuse, as considered in 
Appeal and Error § 1615. 

If the court inadvertently submits questions 
which, on mature deliberation, it concludes are im¬ 
proper, it has the inherent power to withdraw such 
questions.®'* An interrogatory which docs not serve 
the purpose and functions of interrogatories may, 
at any time before answer, be withdrawn.®^ The 
court may withdraw a question embracing an evi¬ 
dentiary fact,®® or one, the answer to which would 
not be controlling of the general verdict,or may 
withdraw questions, the answcr.s to which are em¬ 
bodied in other findings.®® Under certain circum¬ 
stances the court may conditionally withdraw an 
issue from consideration by tbc jury.®® 

What amounts to zvithdrarval. Receiving a gen¬ 
eral verdict without requiring an answer to a spe¬ 
cial interrogatory is equivalent to the withdrawal 
of the question.'^® The rule docs not apply where 
the question is answered, although not in proper 
form.'^*^ 


52. Ind.—Earl Park State Bank v. 
LfOwmon, 161 N.E. 676, 92 Ind.App. 
25. 

53. Md.—Oreenwald, Inc., v. Powder- 
maker, 183 A. 601, 170 Md, 173, 

Mass.—Capano v. Melchlonno, 7 N.E. 

2d 693, 297 Mass, 1. 

I’a—Simpson v. Montkcmiery Ward 
& Co., 68 A.2d 442. 166 Pa.Super. 
408, opinion adopted 76 A.2d 656, 
366 Pa. 3. 

64 C.J. p 1160 note 83, 

Amendment or correction of answers 
to Interrogatories or special ver¬ 
dicts see infra 5 667. 

Befusal to make question snore ape- 
oilLo held not erroneous 

Tex,—Craghead v. United Transports, 
Clv.App,, 170 S.W.2d 325. 

64. III.—Terre Haute, etc., R. Co. v. 
Voelker, 22 N.E. 20, 129 Ill. 640— 
Chicago, etc., Co. v. Punleavy, 22 
N.E. 15, 129 III. 132. 

56. Ind.—Maxwell v. Boyne, 36 Ind. 

120 . 

Wls.—Neumeister v. Goddard, 113 N. 
W. 733, 133 Wis. 405. 

66. Ill.—Frink v. Amstadt. 201 Ill. 

App. 419. j 

64 C.J. p 1160 note 86. 


57. Ind —Taylor v. Wootan, 27 N.E. 
602, 1 Ind.App. 188, 60 Am.S.H. 
200 . 

68. Iowa.—^Wilson v. Onstott, 96 N. 

W. 779. 121 Iowa 263. 

64 C.J. p 1160 note 88. 

Failure to answer interrogatories see 
infra § 556. 

Harmless or prejudicial error see Ap¬ 
peal and Error § 1762. 

59. Ind.—Summers v. Greathouse, 87 
Ind. 205—Otter Creek Block Coal 
Co. V. Raney, 34 Ind. 329. 

60. W.Va.—McKelvey v. Chesapeake, 
etc., R. Co., 14 S.E. 261, 35 W.Va. 
'600. 

64 C.J. p 1161 note 92. 

61. Ark.—Sun Mut. Ins. Co. v. Dud¬ 
ley, 46 S.W. 639, 66 Ark. 240. 

Minn.—Ermantraut v. Providence 
Washington Ins. Co., 70 N.W. 672, 
67 Minn. 461. 

62. Ind.—^Puesterberg v. State, 17 N. 
E. 624, 116 Ind. 144. 

63. Mont.—^Poor v. Madison River 
Power Co., 108 P. 646, 41 Mont. 
236, 

64 C.J. p 1161 note 96. 
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Withdrawal held not erroneous 

Kan —Fitts v. Badger Lumber & 
Coal Co.. 68 P.2d 631, 146 Kan. 66. 
Tex—Antone v. Stiles, Civ.App., 177 
S.W.2d 24C. 

64. Ind.—Continental L. Ins. Co. v. 
Young, 16 N.E. 220, 113 Ind. 159, 
3 Am S.R. 6.30. 

64 C.J. p 1161 note 98. 

65. Conn.—Longstean v. Owen Mc¬ 
Caffrey’s Sons. Ill A. 788, 96 Conn. 
486. 

66. Wash.—Robinson v. Silver Lake 
Ry. & Lumber Co., 299 P. 356, 163 
Wash. 31. 

Wis.—Matthews v. Town of Slgel, 139 
N.W. 721, 152 Wis. 123. 

07. Mich.—Wavle v. Michigan Unit¬ 
ed Rys. Co.. 136 N.W. 914, 170 Mich. 

I 81- 

68. Kan.—Smith v. Wilson, 48 P. 436, 
'6 Kan.App. 379. 

69. Tex.—Traders & General Ins. Co. 
V. Blancett, Civ.App., 96 S.W.2d 420, 
error dismissed. 

70. Okl.—La Payette v. Bass, 252 P. 
1101, 122 Okl. 182. 

64 C.J. p 1161 note 7. 

71. Kan —Smart v. Mayer, 176 P. 
159, 103 Kan. 366. 



89 C.J.S. 


Effect of withdrawal. The effect of the with¬ 
drawal of questions is the same as though the court 
had refused to submit them in the first instance.^2 

§ 551. Sufficiency of Verdict or Findings 

a. Special verdicts 

b. Special issues 

c. Special findings 

a. Special Verdicts 

In order to sustain a Judgment rendered thereon, a 
special verdict must be sufficient and, as a general rule, 
it must find all facts essential to judgment and neces¬ 
sary to entitle the party having the burden of proof to 
recover. 

In order to sustain a judgment rendered thereon 
a special verdict must be sufficient.'^^ As a general 
rule, sometimes by reason of statute,a special ver¬ 
dict must find all facts essential to judgment and 
necessary to entitle the party having the burden of 
proof to recover,75 or at least the material facts 
which are in dispute.^® Nothing must remain for 
the court to do but to draw conclusions of law.77 
The rule that a special verdict must find all the 
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facts essential to judgment applies even though the 
evidence is undisputed but it is not necessary 
that a special verdict should find facts set out in the 
pleadings.79 If a finding is based on Conflicting 
evidence, the court is not justified in setting it 
aside.80 The reasons impelling the jury to reach 
a finding need not be stated.®^ 

A special verdict must be complete in itself,and 
cannot, as discussed infra § 557, be aided by in¬ 
tendment or extrinsic facts, although appearing of 
record, and unless the material issues are embraced 
in a special finding, it may not be regarded as a 
special verdict, as considered supra § 485. Where 
the moving party is not the one on whom the bur¬ 
den rests, his right to be awarded judgment does not 
alone depend on the presence of material facts, but 
he may be entitled to judgment by reason of the 
absence of some essential fact which it was incum¬ 
bent on his adversary to establish.53 All the is¬ 
sues need not be found in a special verdict,** but 
it is sufficient if facts sufficient to constitute a cause 
of action, if within the allegations, are found.*^ 


72. Idaho.—^Watkins v. Mountain 
Home Co-operative Irr. Co., 197 
P. 247. 33 Idaho €23. 

64 C.J. P 1161 note 9. 1 

73. N.C.—Turnage v. McLawhon, 61 
S.E.2d 836, 232 N.C, -615—^Western 
N. C. Conference v. Talley, 47 S, 
E.2d 467, 229 N.C. 1—Griffin v. 
United Services Life Ins. Co., 36 S, 
E.2a 225. 225 N.C. 684. 

64 C.J. p llCl note 11—37 C.J. p 655 
note 3—33 C.J. p 142 note 68—26 
C.J. p 668 note 97. 

Yerdiots or ftadlngs held guffleiant 

U.S.—Buckley v. Southwestern Nat. 
Bank, C.C.APa., 88 F.2d 263. 

Ga.—Oconee Mfg. Co, v. Citizens' & 
Southern Nat. Bank, 178 S.E. 643, 
180 Ga. 215. 

Ind.—Jennie J. Jones Exposition v. 
Terry, 63 N.E.2d 159, 116 Ind.App. 
189. 

Kan.—Stevens v. Jones, 215 P.2d 6'53, 
168 Kan. 683—Ferguson v. Kansas 
City Public Service Co., 166 F.2d 
869, 159 Kan. 520. 

Ohio.—Sparks v. Sims, App., 92 N.E. 
2d 428. 

Tenn.—Long v. Tomlin, 125 S.W.2d 
171, 22 Tenn.App. 607. 

Wls.—Topham v. Casey, 66 N.W.2d 
892, 262 Wis. 680—^Augustin v. Mil¬ 
waukee Elec. Ry. & Transport Co., 
49 N.W.2d 730, 259 Wis. 625—Ta- 
treau v. Buecher, 40 N.W.2d 609, 256 
Wis. 2'62—Yanggen v. Wisconsin 
Mich. Power Co., 4 N,W.2d 130, 
241 Wls. 27—Baird v. Edmonds. 276 
N.W. 306, 226 Wis. 209—Honore v. 
Ludwig, 247 N.W. 835, 211 Wls. 
364. 

64 C.J. p 1161 note 11 [a]—'30 C.J. p 
1148 note 2. 


Yerdlots or Undings held insnfllclent 

Kan.—Ferguson v. Kansas City Pub¬ 
lic Service Co., 166 P.2d 869, 169 
Kan. 620—Kennedy v. Wagner, 27 
P.2d 214. 138 Kan. 641. 

Mo.—Williams v. Thompson, App., 
166 S.W.2d 785. 

N.T,—Fromer v. Glamour-Wear Mfg. 
Co., 95 N.Y.S.2d 302, 276 App.Div. 
420. 

N.C.—Davis v. St Paul Mercury & 
Indem. Co., 40 S.E.2d 609, 227 N.C. 
80, 169 A.L.R. 220. 

Ohio.—Landon v. Lee Motors, Inc., 
118 N.E.2d 147, 161 Ohio St 82— 
Looker v. Martin, App., 104 N.E.2d 
698—^Weaver v. Weaver, App., 36 
N.E.2d 173. 

74. N.Y.—Elsemann v. Swan, 19 N.Y. 
Super. 668—Williams v. Willis, 7 
Abb.Pr. 90. 

75. Nev.— Corpus Juris cited la 

Harris v. Harris, 169 P.2d 676, 678, 
62 Nev. 473. 

N.C.—Turner v. McLawhon, 61 S.E. 

2d 336, 232 N.C. 615. 

Ohio.—Smith v. Pennsylvania R. Co., 
App., 99 N.E.2d 601—Looker v. 
Martin. App., 104 N.E.2d 698. 

Pa.—Simpson v. Montgomery Ward 
& Co., 67 A.2d 671, 162 Pa.Super. 
371, 

Wls.—Braun v. Baudhuin, 9 N.W.2d 
696, 243 Wis. 107—Carlson v. Straa- 
ser, 2 N.W.2d 233. 239 Wls. 631. 

64 C.J. p 1161 note 14—33 C.J. p 143 
note 72—26 C.J. p 668 note 6. 
Ultimate and evidentiary facts and 
conclusions see infra 9 '6'63. 

Bvideaoe of facts need not be 
found.—Teegarden v. Lewis, 40 N.E, 
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1047, 44 N.E. 9, 145 Ind. 98—28 C.J. 
p 684 note 69. 

76. Ga.—Owen v. S. P. Richards Pa¬ 
per Co., 3 S.E.2d 660, 188 Ga. 258. 

64 C.J. p 1162 note 16. 

77. Nev.—Corpus Juris cited In 
Harris v. Harris, 169 P.2d 676. 678, 
62 Nev. 473. 

N.Y,—Fromer v. Glamour-Wear Mfg. 
Co.. 96 N.Y.S.2d 302, 276 App.Div. 
420. 

N.D.—Sonnesyn v. Akin, 104 N.W. 

1026, 1031, 14 N.D. 248. 

Ohio.—Smith v. Pennsylvania R. Co., 
App., 99 N.E.2d 601—Weaver v. 

[ Weaver. App., 36 N.E.2d 173. 

I 64 C.J. P 1162 note 16. 

178. S.D.—Bartow v. Northern As- 
sur. Co.. 72 N.W. 86. 10 S.D. 132. 

79. Ind .'—Evans v. Queen Ins. Co„ 31 
N.E. 843, 6 Ind.App. 198. 

26 C.J. p '669 note 8. 

80. Wls.—Thorne v. .®tna Ins. Co., 
78 N.W. 920, 102 Wis. 693. 

26 C.J. p 6f>9 note 9. 

81. Kan.—In re Nels’ Estate, 225 P. 
2d 110. 170 Kan. 264. 

82. Ohio.—^Landon v. Lee Motors, 
Inc., 118 N.E.2d 147, 161 Ohio St. 
82. 

64 C.J. p 1162 note 19. 

83. Ind.—Wabash R. Co. y, Ray, 61 
N.E. 920, 152 Ind. 892. 

84. Ohio.—Smith V. Pennsylvania R. 
Co., App., 99 N.E.2d 601. 

64 C.J. p 1162 note 22. 

85. Ind.—Fairmont Union Jolnt- 
I Stock Agricultural Ass'n v. Down- 
I ey, 45 N.E. 696, 146 Ind. 603. 
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A special verdict need not contain facts admitted 
by the pleadings,*® but facts admitted by stipulation 
should, it has been held, be incorporated in the 
verdict.*’^ A special verdict failing to find the 
amount of damages has been held insufScient,** but 
a verdict finding such facts as leave nothing for 
the court to do except to make a mathematical 
calculation is sufficient where a money judgment 
only is sought.*^ 

Form of verdict. It is not necessary that a spe¬ 
cial verdict be in any particular form,^® but the 
verdict is sufficient if it be good in substance,®^ 
considered in the light of the facts of the case, *2 
although unskillfully framed.** A special verdict 
may be in narrative form,*^ or in the form of an¬ 
swers to questions submitted.*® The response of the 
foreman to an interrogation of the court, although 
assented to by the other jurors, is not a special 
verdict.*® Although it has been held that it is 
the right and duty of counsel to prepare a form of 
special verdict,*'^ the jury may make alterations 
therein or frame a special verdict themselves.** 

Admitted or uncontroverted facts. According 
to some decisions undisputed facts should be in¬ 
corporated in a special verdict.** In some juris¬ 
dictions, however, the rule that a special verdict 
must find all the facts essential to recovery is satis¬ 
fied if all the facts essential to a recovery, which 
are controverted by evidence on the trial, are 
specially found in the verdict^ without a finding of 
material facts which are established by the un¬ 


disputed evidence.* Facts not proved at the trial 
need not be stated.* 

Itemization of damages. Except under statutory 
provisions requiring an itemization or special 
classification of damages,^ a general verdict is suffi¬ 
cient.® Where recovery is sought for various ele¬ 
ments or items of damages constituting separate 
causes of action, a verdict for a lump sum is er¬ 
roneous.® The fact that the jury assess the amounts 
found for various items of damage separately is 
not in any event erroneous.'^ When different parties 
have each a distinct cause of action, covered by the 
same judgment, separate assessments should be 
made.® If by consent two distinct cases between 
the same parties are submitted to the same jury the 
assessment should be made according to the evi¬ 
dence in each case.* 

Special damages. In an action for personal in¬ 
juries a general verdict for plaintiff is a prerequisite 
to entry of a verdict for special damages.^® Thus 
a verdict for plaintiff which assesses damages in the 
exact amount of the special damages claimed, 
proved, and submitted constitutes a verdict for spe¬ 
cial and not general damages which should be set 
aside for misconduct of the jury.i^ 

Actual and exemplary datnages. Where both ac¬ 
tual and exemplary damages are recoverable, the 
jury in some jurisdictions are required to specify 
in their verdict the amounts found for each,^* but 
in others there need be no segregation of damages 


Or.—Oregon Home Builders v. 
Montgomery Inv. Co., 184 P. 487, 
94 Or. 349. 

86. Wis.—Ward v. Busack, 1 N.W. 
107, 46 Wis. 407. 

64 C.J. p 1163 note 46. 

87. Ill.—Carlson v. Avery Co., 196 
Ill.App. 262. 

88. Ohio.—Noseda v. Delmul, 176 N. 
E. 571, 123 Ohio St. 647, 76 A.L.R. 
1133. 

64 C.J. p 1163 note 31. 

89. Ind.—Hoppes v. Chapin, 43 N.E. 
1014, 16 Ind.App. 268. 

64 C.J. p 1163 note 32. 

80. Ind.—Helwig v. Beekner, 46 N.E. 

644, 48 N.E. 788, 149 Ind. 131. 

64 C.J. p 1163 note 33. 

91 . Pa.—Fenn v. Blanchard, 2 
Yeates 643. 

98. Wis.—Ferguson v. Truax, 118 N. 
W. 261, 136 Wla. 637. 

93. Wis.—Larson v. Foss. 118 N.W. 
804, 137 Wis. 304. 

64 C.J. p 1163 note 36. 

94. Ohio.—D o w d - P e d e r Co. v. 
Schreyer, 179 N.E. 411, 124 Ohio 
St. 604—Sparks v. Sims, App., 92 
N.E.2d 428. 


Pallore to suhinit requested special 
verdict seeking return in narrative 
form, was not error where jury was 
Instructed that they need not use 
any of special forms submitted but 
that they might write their own, and 
Jury returned verdict In narrative 
form.— Sparks v. Sima, supra. 

95. Ohio.—D owd-Feder Co. v. 

[ Schreyer. 179 N.E. 411, 124 Ohio St. 

■ 504. 

96. N.H.—Upton v. Conway Lumber 
Co.. 128 A. 802, 81 N.H. 489~Tler- 

I ney v. Granite Works, 106 A. 482, 

I 79 N.H. 168. 

' 97. Ind.—^Pittsburgh, etc., R, Co. v. 

I Ruby, 38 Ind. 294, 10 Am.R. 111. 

I 64 C.J. p 1162 note 6. 
j 98. Ind.—^Hopkins v. Stanley, 43 Ind. 
I 653—Pittsburgh, etc., R. Co. v. 

Ruby, 38 Ind. 294, 10 Am.R. 111. 
99. U.S.—^Hodges v. Eaaton, Wis., 1 

S.Ct. 307, 106 U.S. 408. 27 L.Ed. 169. 
64 C.J. p 1162 note 41. 

Duty to submit see supra 9 533. 

1. Wls.--Murphey v. Weil, 61 N.W. 
316, 89 Wis. 146—Strlngham v. 
Cook, 44 N.W. 777, 75 Wis. 689. 

a. Tex.— oil Country Pipe & Supply 
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Co. V. Carter, Civ.App., 143 S.W.2d 
831, error dismissed. Judgment cor¬ 
rect—Panhandle & S. P. Ry. Co. v. 
Burt, Civ.App., 71 S.W.2d 390. 

64 C.J. p 1163 note 44. 

3. Ind.—Jones v. Baird, 76 Ind. 164. 

4 . N.C.—Bryant v. Glidden, 36 Me. 36 
—Goodson v. Mullen, 92 N.C. 207. 

5. Tex.—Scott v. Shine, Civ.App., 194 
S.W. 964. 

17 C.J. p 1083 note 92. 

6. Mo —McMurray v. St. Louis, etc., 

R. Co.. 125 S.W. 761, 226 Mo. 272. 
17 C.J. p 1083 note 96. 

7. Kan.—^Atchison, etc., R. Co. v. 
Lee, 64 P. 4, 8 Kan.App. 24. 

17 C.J. p 1083 note 97. 

8. Md.—Forrester v. Sisco, 49 Md. 

686 . 

9. Pla.—Miller v. Hoc, 1 Fla. 189. 

10. Or.—Snyder v, Amermann, 243 P. 
2d 1082, 194 Or. 676. 

11. Or.—Snyder v, Amermann, su¬ 
pra. 

18. S.D.—Woodring v. Winner Nat. 
Bank of Winner, 227 N.W. 438, 66 

S. D. 43. 

17 C.J. p 1183 note S. 



89 C.J,S. 

where there has been no request for such segrega¬ 
tion.!* It has been held to be discretionary with 
the court to require the jury to separate the find¬ 
ings as to actual and exemplary damages,!* and in 
at least one jurisdiction compensatory and exem¬ 
plary damages are given, if at all, in a lump sum, 
and not separately.!* Where the jury are instructed 
that if they award both compensatory and punitive 
damages they should state the amount of each, a 
verdict for one amount only will be regarded as 
a verdict for compensatory damages.!* 

Where, in a case permitting an award of both 
actual and exemplary damages, a question is sub¬ 
mitted requiring the jury to state the amount of 
actual damages sustained by plaintiff, such ques¬ 
tion must be answered in such a manner as to show 
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that the jury as a whole agreed on some amount as 
actual damages and as exemplary damages.*! While 
the allowance of exemplary damages without a find¬ 
ing by the jury of actual damages is a departure 
from the general rule,!* a verdict which shows on 
its face that it is a finding for exemplary damages 
only is construed to be a finding not only for ex¬ 
emplary damages but also for actual damages that 
are merely nominal, and therefore not so substantial 
as to require expression in the verdict.!* 

b. Special Issues 

In a trial on special Issues there must be a finding 
on every Issue necessary to support ths judgment so that 
no fact issue is left for the court to determine. 

In a trial on special issues there must be a finding 
on every issue necessary to support the judgment,2° 


13. Cal.—Turner v. Whittel. 38 P.2d 
836, 2 Cal.App.2d 686—Prentice v. 
Zumwalt. 13 P.2d 379, 124 Cal.App, 
646. 

Tex.—^Belo v. Wren, 63 Tex. 686— 
Shook v. Peters. 69 Tex. 393. 

14. Iowa.—Martens v. Martens, 164 
N.W. 646, 184 Iowa 89. 

15. Minn.—Muenkel v. Muenkel, 173 
N.W. 184, 143 Minn. 29. 

16. D.C.—^Washington Times Co. v. 
Murray, 299 F. 903. 66 App.D.C, 
32. 

17. Kan.—Clark v. Weir, 14 P. 633, 
37 Kan. 98. 

17 C.J. p 1083 note 7. 

18. S.C.—Cook V. Atlantic Coast Line 
R. Co., 190 S.E. 923, 183 S.C. 279. 

19. S.C.—Cook V. Atlantic Coast Line 

R. Co., supra—Lott v. Western Un¬ 
ion Telegraph Co., 119 S.E. 870, 127 

S. C. 238—^Bethea v. Western Union 
Tel. Co., 81 S.E. 6T6, 97 S.C. 386. 

Baoovery of pnaitive damages held 
precluded 

S.C.—Cook V. Atlantic Coast Line 
R. Co.. 190 S.E. 923. 183 S.C. 279. 

ao. Tex. — ^Lewls v. Texas Emp. Ins. 
Ass’n, 246 S.W.2d 699. 16l Tex. 95 
—^Blanton v. B. & L. Transport Co., 
207 S.W.2d 368, 146 Tex. 377—Texas 
Employers’ Ins. Ass’n v. Frankum, 
201 S.W.2d 800, 14-6 Tex. 658—Pan¬ 
handle & S. F. Ry. Co. V. Sutton, 
81 S.W.2d 1006. 126 Tex. 401—North 
v. Atlas Brick Co., 13 S.W.2d 69, 
motion to retax costs granted In 
part North v. Atlas Brick Co., Com. 
App., 16 S.W.2d 519—Rawls v. Holt, 
Civ.App., 193 S.W.2d 636, error re¬ 
fused no reversible error—^Rodri¬ 
guez V. Higglnbotham-Bailey-Logan 
Co., CIV.APP., 144 S.W.2d 993, re¬ 
versed on other grounds 160 S.W.2d 
234, 138 Tex. 476—^Harrison v. Har¬ 
rison, Civ.App., 100 S.W.2d 780— 
Wagstaff V. North British & Mer¬ 
cantile Ins. Co.. Civ.App., 88 S.W.2d | 
550. error dismissed. 

64 C.J. p 1162 note 25. | 

89 C.J.S.—20 


There are uo priorities in issues, 

I and if an issue Is proper, the answer 
is as essential to the verdict as Is 
the answer to any other Issue In the 
case.—^Townsend v. Toung, Tex.Clv. 

I App., 114 S.W.2d 296. 
rindiagu held suAcieut 
Tex.—Eubanks v. Texas Emp. Ins. 

I Ass’n, 246 S.W.2d 467, 1'51 Tex. 67 
—Mathis V. State, Civ.App., 268 
S.W.2d 200, error refused no revers¬ 
ible error-—Coca-Cola Bottling Co. 

V. Krueger. Civ-App,, 239 S.W.2d 
669—Southwest Stone Co. v. Sy¬ 
mons. Civ.App., 237 S.W.2d 380, 
error refused no reversible error— 
Barker v. Welngarten Riverside Co., 
Civ.App., 232 S.W.2d 692, refused no 
reversible error—^McCullom v. Mc¬ 
Clain, Clv-App., 227 S.W.2d 333— 
Superior Ins. Co. v. Owens, Civ. 
App., 218 S.W.2d 617—Texas Em¬ 
ployers’ Ins. Ass’n V. Cooper, Civ. 
App., 194 S.W.2d 819—^Employees 
Lloyds V. Schott, Civ.App., 183 S. 

W. 2d 262—Owens v. Row, Civ.App., 
178 S.W.2d 144—Federal Underwrit¬ 
ers Exchange v. Arnold, Civ.App., 
173 S.W.2d 972—Porter v. Polls, 
Civ.App., 169 S.W.2d 216, error re¬ 
fused—Maryland Casualty Co, v. 
Gunter, Civ.App., 167 S.W.2d 646 
—Morton v. Jasper, Civ.App., 167 
S.W.2d 641, error refused—^Heid 
Bros. V. Smiley, Civ.App., 166 S.W. 
2d 181, error refused—^Woodmen of 
the World Life Ins. Soc. v. Brown, 
CIV.APP., 164 B.W.2d 190—Bailey 

V. Walker, Clv.App., 163 S.W.2d 
864, error refused—Warren v. 
Schawe, Civ.App., 163 S.W.2d 416, 
error refused—^Texaa Indemnity 
Ins. Co. V. Bush, Civ.App., 163 S. 

W. 2d 224, error refused—^Hartford | 
Accident & Indemnity Co. v. Vick, 
C1V.APP., 166 6.W.2d 664—Brandon 
V. Schroeder, Civ.App., 149 S.W.2d 
140—Chance v. WarUck, Civ.App., 
145 S.W.2d 283. error dismissed, 
Judgment correct —Texas Compen¬ 
sation Ins. Co. V. Zachry, Civ.App., 
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I 143 S.W.2d 801, error dismissed, 

I Judgment correct—^Texas Indem. 
Ins. Co. v. Smith, Civ.App., 143 S. 
W.2d 448—Texas Indem. Ins. Co. v 
Staggs, C1V.APP., 188 S.W,2d 174. 
conforming to answers to certified 
questions 134 S.W.2d 1026, 134 Tex. 
318, error dismissed by agreement 
—Carle Oil Co. v. Owens, Civ.App. 

I 134 S.W.2d 411—Gulf, C. & S. F 
Ry. Co. V. Seydler, Civ.App., 182 
S.W.2d 453—Texas Employers Ins. 
Ass’n V. Miller, Civ.App., 180 S.W. 
2d 898, error granted—Texaa In¬ 
demnity Ins. Co. V. Briggs, Civ. 
App., 128 S.W.2d 861, error dismiss¬ 
ed, Judgment correct—Schuaufer v. 
Price, Civ.App,, 124 S.W.2d 940. 
error refused—Thompson v. Crim, 
C1V.APP., 103 S.W.2d 856, affirmed 
126 S.W.2d 18, 132 Tex. 686—Mc- 
I Faddln V. Herbert, Civ.App., 100 
I S.W.2d 140, reversed on other 
grounds Hebert v. McFaddln, 104 S. 
W.2d 47'6, 129 Tex. 499, rehearing 
denied 106 S.W.2d 650, 129 Tex. 499 
—Klmbrow v. Fort Worth & D. 
C. R. Co., Civ.App., 86 S.W.2d 78. 
affirmed Fort Worth & D. C. Ry. 
Co. V. Klmbrow, Com.App., 112 S. 
W.2d 712—Lloyds America v. 
Payne, Civ.App,, 86 S.W.2d 794— 
Spann v. Trumpf, Civ.App., 83 S.W. 
2d 1043—Davis v. Jarnigan, Civ. 
App., 69 S.W.2d 281, error dis¬ 
missed. 

64 C.J. P 1162 note 26 [a], 

Fiadiags Held iasufloieat 

U.S.—Texas Compensation Ins. Co. 

V. Heard, C.C.A.Tex., 93 F.2d 648. 
Tex.—Alpine Tel. Corp. v. McCall, 184 
S.W.2d 830, 143 Tex. 886—Consol¬ 
idated Underwriters v. Langley. 170 
S.W.2d 463, 141 Tex. 78—Houston, 
E. & W. T. Ry. Co. v. Browder, 
Com.App., 288 S.W. 164—Williams 
V. City of Now York Ins, Co., Civ. 
App., 210 S.W.2d 219, error refused, 
no reversible error—^National Life 
& Acc. Ins. Co. v. Ellis, Civ.App.. 
185 S.W.2d 122, refused for want of 
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SO that no fact issue is left for the determination 
of the court.2^ When a case is submitted on spe¬ 
cial issues, it is the duty of the jury to answer 
each special issue distinctly and separately ,22 and 
without regard to the effect of their finding on the 
judgment,23 and without regard to the relation of 
any answer to the other issues submitted,2< the 
principal object being to have the jury find the 
facts and the trial court render such judgment as the 
law demands.25 A finding is not essential as to 
matters not submitted.26 The form of answers to 
special issues is immaterial as long as the jury’s 
meaning is clear.27 

c. Special Findings 

It la the duty of the Jury to answer special questions 
as they find the facts to be from the evidence without 
regard to how their answers may affect the general 
verdict. 

It is the duty of the jury to answer special ques¬ 
tions as they find the facts to be from the evidence 
without regard to how their answers may affect the 
general verdict,2® and they may not return divided 


89 C.J.S. 

answcrs23 or report how they stood if unable to 
agree.20 A jury will not be required to answer spe¬ 
cial questions submitted where no evidence is intro¬ 
duced on which answers could be given.®^^ A direct 
answer should be given to each special question sub¬ 
mitted, where the question is so framed that it 
will admit of a direct answer.22 It is not necessary 
that the answers of the jury to interrogatories 
framed by defendant should affirmatively establish 
plaintiff’s cause of action.23 Answers to special in¬ 
terrogatories, like a general verdict, must be an¬ 
nounced in open court.3* Where the special find¬ 
ings show that the jury found for plaintiff on a 
sufficient paragraph of the complaint, the fact that 
they also found for plaintiff on an insuflScient para¬ 
graph does not vitiate the verdict.35 If a general 
verdict is in writing and signed, it is immaterial 
that the answer to a special interrogatory is not 
in writing at the time, and it may afterward be re¬ 
ceived, as it is to be inferred that they agreed on 
an answer to the question before arriving at a ver¬ 
dict. 36 


merit—^Warren v. Premier Oil Re¬ 
fining Co. of Texas, Civ.App.. 173 S, 
W.2d 287, error refused—^White’s 
Auto Stores v. Boaz, Civ.App., 166 
S.W.2d 942, reversed on other 
grounds 172 S.W.2d 481. 141 Tex. 
366—Mortgage Land & Inv. Co. v. 
Spears. Civ.App., 162 S.W.2d 1015, 
error refused—-Coffleld v. Cox, Civ. 
App., 162 S.W.2d 741—Texas Em¬ 
ployers Ins. Ass’n V. Schaffer, Civ. 
App., 161 S.W.2d 328, error refused 
—City of Vernon v. Low. Clv.App., 
158 S.W.2d 867—Vaughn v. Gulf 
Ins. Co.. CIV.APP., 161 S.W.2d 227 
—Yellow Cab & Transfer Corp. v. 
Warren Co.. Clv.App„ 148 S.W.2d 
209—Jones-O’Brlen, Inc., v. Loyd, 
Clv.App., 106 S.W.2d 1069, error 
dismissed—Harrison v. Harrison, 
Civ.App., 100 S.W.2d 780—Dallas 
Bldg. & Loan Ass’n v. Henry, Civ. 
App., 98 S.W.2d 1030, error dis¬ 
missed. 

ai. Tex.—Luling Oil & Gas Co. v. 
Edwards. Clv.App., 82 S.W.2d 921. 

22. Tex.—McKelvey v. Chisholm, 
Clv.App., 184 S.W.2d 608—State v. 
Layton, Civ.App.. 147 S.W.2d 616 
—Harkins v. Mosley, Civ.App., 134 
S.W.2d 706—Continental Oil Co. v. 
Barnes, Civ.App., 97 S.W.2d 494. er¬ 
ror refused—Scottlno v. Ledbetter, 
Clv.App., 56 S.W.2d 282. 

64 C.J. p 1163 note 27. 

Vaooadltloiial Issu* 

Where answer to special Issue was 
not made conditional on an answer 
to prior special issue, an answer 


thereto was essential to warrant 
Judgment—Traders & General Ins. 
Co. v, Davis, C1V.APP., 209 S.W.2d 963, 
refused no reversible error. 

23. Tex.—City of Amarillo v. Hud¬ 
dleston, 152 S.W.2d 1088, 137 Tex. 
226—McKelvey v. Chisholm, Civ. 
App., 184 S.W,2d 608—State v. Lay- 
ton. Clv.App., 147 S.W.2d 616— 
Harkins v. Mosley, Clv.App., 134 S. 
W,2d 706—Flgula v. Fort Worth & 
D. C. Ey. Co., Civ.App , 131 S.W.2d 
998, error refused—Southern Un¬ 
derwriters V. Thompson, Clv.App., 
127 S.W.2d 389, error dismissed— 
Continental Oil Co. v. Barnes, Civ. 
App, 97 S.W.2d 494, error refused 
—Scottlno V. Ledbetter, Clv.App., 
66 S.W 2d 282. 

64 C.J. p 1163 note 28. 

Discussion by Jurors of effect of an¬ 
swers as misconduct see supra 8 
471. 

24. Tex.—City of Amarillo v. Hud¬ 
dleston, 162 S.W.2d 1088, 137 Tex. 
226—McKelvey v. Chisholm, Civ. 
App., 184 S.W.2d 508. 

25. Tex.—McKelvey v. Chisholm, su¬ 
pra. 

28. Tex.—City of San Antonio v. 
Marshall & Co., Civ.App., 86 S.W. 
316. 

finmateirlal flndiBg 

A finding In answer to a question 
on which no Issue was submitted Is 
Immaterial.—Oliver v. Corzellus, Civ. 
App., 215 S.W.2d 231, affirmed in part 
reversed In part on other grounds 
220 S.W.2d 632, 148 Tex. 76. 


27. Tex.—Moore v. Moore, 3 S.W. 
286, 67 Tex, 297—^Penn v. Briscoe 
County, Civ.App., 162 S.W. 916. 

28. Kan.—Thornton v. Franse, 12 P. 
2d 728, 136 Kan. 782. 

64 C.J. p 1163 note 49. 

29. Mich.—Tober v. Pere Marquette 
R. Co.. 177 N.W. 385, 210 Mich. 129. 

30. Mich.—Tober v. Pere Marquette 
R. Co., supra. 

31. Kan.—Ft. Scott, etc., R Co. v. 
Karracker, 26 P. 1027, 46 Kan. 611. 

Tex.—Panhandle & S. F. Ry. Co, v. 
Burt. Civ.App., 71 S.W.2d 390. 

32. Ind.—Salem-Bedford Stone Co. 
v. Hilt, 69 N.Bw 97, 26 Ind.App. 643. 

Okl.—Winfield Nat. Bank v. McWil¬ 
liams, 60 P. 229, 9 Okl. 493. 

Pallnze to use oategorloal answer 
“no” was not improper, since Jury 
could not be held to strict rule as to 
use of language.—Duncan v. Bran¬ 
son. 110 P.2d 789, 153 Kan. 344. 

33. Ind.—Inland Steel Co. v. Smith, 
75 N.E. 852, 39 Ind.App. 636. af¬ 
firmed 80 N.E. 638, 168 Ind. 246. 

34. 111.—^Egmann v. East St. Louis 
Connecting R. Co., 66 IlLApp. 346, 
affirmed 48 N.E. 981. 170 Ill. 538, 62 
Am.S.R. 400. 

B.I.—Rose v. Harvey, 30 A. 469, 18 
R.I. 527. 

35. Ind.—^Pittsburgh, etc., B. Co. v. 
Sttdhoff. App., 88 N.E. 702, af¬ 
firmed 90 N.E. 467, 173 Ind. 314. 

39. Mass.—Spencer v. Williams, 86 
N.E. 88, 160 Mass. 17. 
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§ 552. - Definiteness and Certainty 

a. Special verdicts 

b. Special findings 

a. Special Verdicts 

A finding In a special verdict or on special Issues 
must be certain, definite, clear, unambiguous, and in* 
teiligible. 

A finding in a special verdict or on special issues 
must be certain,definite,38 clear,39 unambiguous,^® 
and intelligible.^ 1 Great certainty is required to en¬ 
able the court to pronounce finally on the issues, and, 
applying the law to the facts, to render the proper 
judgment.42 a special verdict which is too uncer¬ 
tain to be the basis of a valid judgment is void.^3 
Where a verdict is uncertain by reason of incon¬ 
sistent findings, it cannot be cured by disregarding 
the uncertain portions, although the verdict is suffi¬ 
cient without them.^^ Certainty is not necessary as 
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to immaterial facts.*® The facts need not be found 
with greater minuteness in the verdict than they are 
stated in the pleadings.*® Answers to material 
questions expressing only the inclination of the 
minds of the jury are not sufficient.*^ Such findings 
in a special verdict as “unable to say"** or “we 
think not" in answer to an interrogatory,*® “on or 
about,"®® and “approximately,"®^ have been held 
insufficient. 

b. Special Findings 

Answers to material interrogatories propounded must 
be certain, definite, and unequivocal. 

Answers to material interrogatories propounded 
must be certain,®® definite,®* and unequivocal.®* 
Where the jury give answers from which it cannot 
be determined whether they accord or conflict with 
the general verdict, the verdict is bad.®® Such an¬ 
swers to a pertinent question have been held in- 


37. N.C.—Edge V. North State Feld¬ 
spar Corp., 193 S.B. 2, 212 N.C. 
246. 

Tex.—Parr v. Ratisseau, Civ App . 
236 S W 2d 603, error refused no re¬ 
versible error—Lathem v. Cole¬ 
man, Clv.App, 134 S.W.2d 703— 
Southern Underwriters v. Gariepy, 
Civ.App., 105 S.W.2d 760, error dis¬ 
missed. 

G4 C.J. p 1164 note 60—33 C.J. p 143 
note 70—26 C.J. p 668 note 3. 

General verdict see supra § 496. 

In pleading see Pleading § 40. 

AoBWer held certain 

Tex.—Chauncey v, Gambill, Civ.App., 
126 S.W.2d 776. error dismissed, 
judgment correct. 

38. Pa.—Simpson v. Montgomery 
Ward & Co., 57 A.2d 671, 162 Pa. 
Super. 31. 

Tenn.—Long v. Tomlin, 125 S.W.2d 
171, 22 Tenn.App. 607. 

Tex.—Panhandle & S. F. Ry. Co. v. 
Montgomery, Civ.App., 140 S.W.2d 
241—Moore v. Rice, Civ.App., 110 
S.W.2d 973—Gulf States Security 
Life Ins. Co. v. Edwards. Civ.App.. 
109 S.W.2d 1125, error dismissed. 

Wis —Schumacher v. Wolf, 20 N.W.2d 
679. 247 Wis. 607. 

64 C.J. p 1164 note 61. 

rindings or answers held definite 

Tex.—Chauncey v. Gambill, Clv.App., 
126 S.W.2d 775, error dismissed, 
judgment correct—Rountree Motor 
Co. v. Smith Motor Co, Civ.App., 
109 S.W.2d 296. error dismissed. 

64 C.J. p 1164 note 61 [a]. 

39. Ohio.—^Dowd-Feder Co. v. 
Schreyer. 179 N.B. 411, 124 Ohio 
St. 604—Looker v. Martin, App., 104 
N.E.2d 698. 

Pa.—Simpson v. Montgomery Ward & 
Co., 67 A.2d 571. 162 Pa.Super, 371. 


40. Tex.—Northern Texas Traction 
Co. V. Armour & Co., 288 S.W. 146, 
116 Tex. 176 

64 C J. p 1164 note 63. 

Findings held ambiguous 
Tex—^Wright v. Carey, Civ.App., 169 
S.W.2d 749. 

64 C.J. p 1164 note 63 [a]. 

Finding held nnaaublgnons 
Tex—Beaumont, Sour Lake & West¬ 
ern R Co. v. Cluck, Clv.App., 96 
S.W.2d 1033, error dismissed. 

64 C.J. p 1164 note 63 [b]. 

Court xnay not speculate as to what 
jury intended by ambiguous finding. 
—Wright v. Carey, Tex.Civ.App., 169 
S.W.2d 749. 

41. Ohio.—Weinberg v. Schaller, 171 
N.E. 346. 34 Ohio App. 464. 

64 C.J. p 1164 note 64. 

42. Mo.~E. & H. Brick Co. v. St. 
Louis & S. F. Ry. Co., 21 Mo.App. 
648. 

Wash—State v. Hanna, 151 P. 83. 
1087, 87 Wash. 29. 

43. Ga.—Burke v. Schwarzweiss, 113 
S.E 16, 153 Ga. 761. 

44. Ind.—Becknell v. Hosier, 37 N.E 
680, 10 Ind.App. 6. 

46. Ind.—Alexandria Min., etc., Co, 
V. Irish, 44 N.B. 680, 16 Ind.App. 
634. 

46. Kan.—Sturgis First Nat. Bank v. 
Peck, 8 Kan. 660. 

47. Ind,—Hopkins v. Stanley, 43 Ind. 
663. 

64 C.J. P 1164 note 70. 

48. Tex.—Goggan v. Wells Fargo & 
Co. Express, Civ.App., 227 S.W. 
246. 

49. Ind,—^Hopkins v. Stanley, 43 Ind. 
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50. Tex.—American Law Book Co. v. 
Dykes, Clv.App., 278 S.W. 247. 

51. Tex.—Texas Employers’ Ins. 

Ass’n v. Fitzgerald, Civ.App., 292 
S.W. 926, reversed on other 
grounds, Com.App., 296 S.W. 609. 

52. Ind.—Central Indiana Ry. Co. v. 
Mitchell, 199 N.E. 439, 101 Ind.App. 
121 . 

64 C.J. p 1164 note 76—33 C.J. p 143 
note 70—26 C.J. p 668 note 3. 

Answers held sufficient 

Kan.—Duncan v. Branson, 110 r.2d 
789, 163 Kan. 344. 

Finding muirt be in plain language 

Mo.-—Osborn v. Chandeyason Elec. 
Co., 248 S.W.2d 657. 

53. Kan.—Long v, Shafer, 174 P.2d 
88, 162 Kan. 21. 

Pa.—Simpson v, Montgomery Ward 
& Co., 67 A.2d 671, 162 Pa.Super. 
31, 

64 C.J. p 1166 note 77. 

Answers held definite or speolfio 

Kan.—Ralnman v. National Mut. Cas, 
Co., 133 P.2d 145. 166 Kan. 294— 
Mose.s V. Missouri Pac. R. Co., 26 
P.2d 259, 138 Kan. 347. 

Mass.—Nelson v. Economy Grocery 
Stores, 26 N.E.2d 986, 305 Mass. 
383. 

64 C.J. p 1165 note 77 [a]. 

Mere oonoluslon held not detailed find¬ 
ing 

Kan.—Schroeder v. Nelson, 139 P.2d 
868, 157 Kan. 320. 

54. Wis.—Davis v. Farmington, 42 
Wis. 426. 

56. Iowa.—Fisk V. Chicago, etc., R. 

Co., 38 N.W. 132, 74 Iowa 424. 

Me.—Wlthee v, Rowe, 46 Me. 671. 
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sufficient as “don’t know,“56 “can’t say definitely/’^^ 
and similar answcrs.58 Such answers have been 
held sufficient as “We, the jury believe,”5^ or “have 
reason to believe.’’®® An answer “we think” has 
been held sufficient®^ and has also been held insuffi¬ 
cient.®* An answer otherwise certain is not ren¬ 
dered uncertain because it is preceded by the phrase 
“in our judgment.”®* 

No evidence. Where there is no evidence on a 
point covered by a special interrogatory propounded 
to the jury, they may so answer.®^ 

Insufficient evidence. If there is not sufficient 
evidence to sustain a finding in favor of the party 
affirming the subject matter of the interrogatory, 
the answer should be “no”®® rather than “not suffi¬ 
cient evidence.”®® 

§ 553. -Ultimate and Evidentiary Facts 

and Conclusions 

a. In general 

b. Matters which are matters of evi¬ 

dence, fact, or conclusions 

a. In General 

At a general rule the ultimate facte In controversy, 
and not the evidence to prove them, must be found by a 
special verdict, or special finding, or In a case submitted 
on special issues. 
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As a general rule, sometimes by reason of stat¬ 
ute, the ultimate facts in controversy and not the 
evidence to prove them must be found by a special 
verdict®"^ or special finding,®* or in a case submitted 
on special issues.®® The jury need not find evi¬ 
dentiary facts in a special verdict'^® or in a case 
submitted on special issues.'^i However, where evi¬ 
dentiary facts stated are such that but one inference 
can be drawn therefrom, the absence of the state¬ 
ment of the ultimate fact in a special verdict“^2 or 
special finding^* will not prevent the court from 
drawing the inevitable inference. When evidentiary 
facts leave room for difference of reasonable opin¬ 
ion, the party having the burden of proof must 
fail.*^® 

If an inferential fact and evidentiary fact arc 
one and the same thing, it must go into the special 
verdict."^® When facts are close to the line dividing 
the inferential facts from the evidentiary facts, the 
only safe plan is to put them into the special 
verdict;*^® if the court should conclude that they 
are evidential no harm results, whereas, if the court 
should believe that they are inferential facts their 
absence might be fatal.'^'^ The inclusion of evidence 
will not render the verdict defective if ultimate 
facts are found which warrant a judgment.*^® A 
special verdict finding what the law has made con- 


56. Wash.—Minor v. Stevens, 118 P. 
313, 66 Wash. 423, 42 L.R.A.,N.S., 
1178. 

64 C.J. p 1166 note 80. 

Construction of "don't know'* ses In¬ 
fra S 659. 

57. Ind.—Peters v. Lane, 66 Ind. 391. 

58. Kan.—■Phillips v. Commercial 
Nat. Bank, 239 P. 984, 119 Kan. 339. 

64 C.J. p 1165 note 82. 

58. Mo.—McGuire v. Missouri Pac. 
R. Co., 23 Mo.App. 326—E. & H. 
Brick Co. V. St. Louis & S. P. Ry. 
Co., 21 Mo.App. 648. 

60. Iowa.—Martin v. Central Iowa 
R. Co., 13 N.W. 424, 69 Iowa 411. 

61. Iowa.—Martin v. Central Iowa R 
Co,, supra, 

6a. W.Vo.—Runyan v. Kanawha Wa¬ 
ter & Light Co., 71 S.m 269, 68 W. 
Va. 609, 36 L.R.A.,N.S., 430. 

63. Ind.—Peters v. lAne. 65 Ind. 891. 

64. Ind.—^Louisville, etc., R. Co. v. 
Thompson, 8 N.E. 18. 9 N.E. 367, 107 
Ind. 442, 67 Am.R. 120. 

64 C.J. p 1166 note 88. 

65. Ind.—Union Traction Co. v. How¬ 
ard, App., 87 N.E. 1103, reversed on 
other grounds 90 N.E. 764, 173 Ind. 

835. 

Iowa.—^Fisk V. Chicago, etc., R. Co., 
88 N.W. 132, 74 Iowa 424. 


66 . Ind.—Union Traction Co. v. How¬ 
ard, App., 87 N.E. 1103, reversed on 
other grounds 90 N.E. 764, 173 Ind. 
335. 

64 C.J. p 1166 note 90. 

67. Ind.—Long v. Archer, 46 N.E.2d 
818, 221 Ind. 186. 

Mo.—Evans v. Wall, App., 199 S.W. 
2d 908. 

Ohio.—Smith V. Pennsylvania R. Co., 
App., 99 N.E.2d 601. 

64 C.J. P 1166 note 93—33 C.J. p 143 
note 73—26 C.J. p 669 note 7. 
Questions to be submitted see supra 
j 632. 

68. Idaho.—Baldwin v. Ewing, 204 
P.2d 430, 69 Idaho 176. 

64 C.J. p 1166 note 94. 

The axLSwera to be retnraed are 
those whose legal effect may be. 
when considered with the other facts 
found, to show whether the general 
verdict resulted from an erroneous 
application of law.—Gearhart v. Co¬ 
lumbus Ry., Power & Light Co., 29 
N.E.2d 621, 65 Ohio App. 226. 

69. Tex.—Tanowski v. Port Worth 
Transit Co., Civ.App.. 204 S.W.2d 
1001, error refused no reversible 
error—Employers Cas. Co. v. Hicks 
Rubber Co., Civ.App., 160 S.W.2d 
96. error granted—Paddock v. Beel¬ 
er, C1V.APP.. ISO S.W.2d 886. 

64 C.J. p 1165 note 96. 
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riadlBg* oil •videatlazy iMmes held 
inunaterlal 

Tex.—McElwrath v. City of McGreg¬ 
or, Civ.App., 58 S.W.2d 861, error 
dismissed. 

70. Ohio.—Landon v. Lee Motors, 
Inc., 118 N.E.2d 147, 161 Ohio St 82. 

64 C.J. p 1166 note 96. 

71. Tex.—Timms v. Echols, Civ.App., 
60 S.W.2d 464. 

78. Ind,—Mayer v. C, R. Lesh Paper 
Co., 90 N.E. 661, 45 Ind.App. 260. 

64 C.J. p 1166 note 98. 

73. Ill.—Chicago & N. W. Ry. Co. v. 
Dunleavy, 22 N.E. 15, 129 Ill. 132. 

64 C.J. p 1166 note 99. 

74. Ind.—Mayer v. C. R. Lesh Paper 
Co., 90 N.E. 661, 45 Ind.App. 260. 

75. Ind.—Louisville, etc., R. Co. v. 
Miller, 37 N.E, 343, 141 Ind. 633. 

64 C.J. p 1166 note 2. 

76. Ind.—Indianapolis & Southern 
Motor Exp. V. Public Service Com¬ 
mission, 112 N.E.2d 864. 

64 C.J. p 1166 note 3. 

77. Ind.—Louisville, etc., R. Co. v. 
Miller, 37 N.E. 343, 141 Ind. 633. 

78. Tex.—Mathis v. State, Civ.App,, 
258 S.W.2d 200, error refused no re¬ 
versible error. 

64 C.J. p 1166 note 6. 
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elusive evidence of a fact is tantamount to a finding 
of such fact.'^® 

Conclusions. As a general rule, sometimes by 
reason of statute, the ultimate facts and not con¬ 
clusions of law must be found by a special verdict,®® 
special finding,®^ or in a case tried on special is- 
sues.®2 A special verdict which presents no other 
question than the relevancy of testimony adduced 
on trial is irregular.83 A special verdict need not 
state conclusions of law,®^ and, where stated, they 
will be disregarded either in a special verdict®® or 
special finding.®® Conclusions of law do not im¬ 
pair a special verdict if, after eliminating them, 
there still remain sufficient inferential and ulti¬ 
mate facts, within the issues, on which the judg¬ 
ment can rest.®"^ The findings of a jury which are 
conclusions of fact or of fact and law are im¬ 
proper ;®* but the inclusion of such improper matter 
does not invalidate the findings on matters prop¬ 
erly submitted to the jury.®® 

b. Matters Which Are Matters of Evidence, 
Fact, or Conclusions 

It is difficult to distingulih ultimate facta, eviden¬ 
tiary facts, and conclusions. An evidentiary fact is one 
which furnishes evidence of the existence of some other 
fact, while an ultimate fact it the final resulting effect 
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reached by processes of legal reasoning from the evi. 
dentiary facts. 

It is difficult to distinguish ultimate facts, evi¬ 
dentiary facts, and conclusions.®® An evidentiary 
fact is one which furnishes evidence of the existence 
of some other fact,®i while an ultimate fact is the 
final resulting effect reached by processes of legal 
reasoning from the evidentiary facts.®® An in¬ 
ferential fact is an inference or conclusion from 
the evidentiary facts.®® A finding in a special ver¬ 
dict that a note was paid is a finding of fact.®^ 
Where the issue is whether a party had sufficient 
mental capacity to make a gift inter vivos, a 
finding that the donor was of unsound mind is 
a conclusion of law.®® The existence of usury is a 
conclusion of law from the facts found.®® A finding 
that acts were done with a certain intent is a find¬ 
ing of fact.®"^ Miscellaneous instances where a find¬ 
ing has been held to be or not to be a conclusion of 
law have been determined by the courts.®® 

Conversion. A finding in a special verdict that 
a party converted property®® or money^ is a con¬ 
clusion of law. 

Negligence. A finding of negligence in a special 
verdict® or finding® is a conclusion of law. A find¬ 
ing of contributory negligence or freedom therefrom 
in a special verdict is a conclusion of law.^ 


79. Ky.—John v. Bates, LItt.Sel.Caa. 
106. 

80. Ohio.—Liandon v. Lee Motors, 
Inc., 118 N.E.2d 147, 161 Ohio St. 

82. 

64 C.J. p 1166 note 8. 

81. Ohio.—Croke v. Chesapeake & O. 
Ry. Co., 93 N.B.2d 311. 86 Ohio App. 
483. 

64 C.J. p 1166 note 9. 

8S. Tex.—^Harbin v. City of Beau¬ 
mont. Civ.App,, 146 S.w.2d 297, er¬ 
ror dismissed, Judgment correct. 

64 C.J. p 1166 note 10. 

83. N.Y.—Welland Canal Co. v. 
Hathaway, 8 Wend. 480, 24 Am.D. 
61. 

84. Ind.—Tien v. Louisville, etc., R. 
Co., 44 N.B. 46, 16 Ind.App. 304. 

85. Ohio.—Miller v. Jackson, 107 N. 
E.2d 922. 92 Ohio App. 199. 

64 C.J. p 1166 note 13. 

86. Ind,—Chicago, 1. & L. Ry. Co. v. 
Wllfone, 90 N.E. 307. 173 Ind. 308 
—Lake Erie & W, R. Co. v. Reed, 
103 N.E. 127, 67 Ind.App. 66. 

87. Ohio.—Smith v. Pennsylvania R. 
Co., APP., 99 N.E.2d 601—Sparks v. 
Sims, App., 92 N.B.2d 428—^Haacke 
V. Lease, App,, 41 N.E.2d 690. 

64 C.J. p 1166 note 15. 

88. Ohio.—^Michael v. Saul, App., 42 
N.E.2d 219 —Haacke v. Lease, APP.. 
41 N.B.2d 590. 


89. Ohio.—Haacke v. Lease, supra. 
9a Ind.—Webb v. Rhodes. 61 N.E. 

736, 28 Ind.App. 393. 

Or,—Oregon Home Builders v. Mont¬ 
gomery Inv. Co., 184 P. 487, 94 Or. 
349. 

91. Or.—Oregon Home Builders v. 

Montgomery Inv. Co., supra. 

64 C.J. p 1166 note 18. 

93. Or.—Oregon Home Builders v. 
Montgomery Inv. Co., supra. 

93. Ind.—Louisville, etc., R. Co. v. 
Miller, 37 N.B. 343, 141 Ind. 633. 

94. Ind.—^Wipperman v. Hardy, 46 N. 
E. 637, 17 Ind.App. 142. 

Payment as question of fact general¬ 
ly see Payment I 126. 

95. Ind.—Teegarden v. Lewis, 40 N. 
B. 1047, 44 N.E. 9, 146 Ind. 98. 

96. Va.—Brummel v. Enders, 18 
Gratt. 873, 69 Va. 878. 

64 C.J. p 1166 note 27. 

97. Ind.—Belshaw v. Chitwood, 40 N. 
B. 908, 141 Ind. 377. 

9a Oonolosloas of law 

Ohio.—Michael v. Saul, App., 42 N.E. 
2d 219. 

Tex.—Oats v. Dublin Nat. Bank, 90 
S.W.2d 824, 127 Tex. 2. 

64 C.J. p 1166 note 29 [a]. 

Viadlags of f aot 

Kan.—Whits v. Toombs, 192 P.2d 174, 
164 Kan. 686—Jelf v. Cottonwood 
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Falls Gas Co., 178 P.2d 992, 162 
Kan. 7X3—Godfrey v. Kansas City 
Public Service Co., 88 P.2d 1037, 149 
Kan. 692. 

Ohio.—Hubbard v. Cleveland, Colum¬ 
bus & Cincinnati Highway, 76 N.E. 
2d 721, 81 Ohio App. 445. 

Tex.—^Neyland v. Brown. 170 S.W.2d 
207. 141 Tex. 253, modifled on other 
grounds 172 S.W.2d 89. 141 Tex. 
263—Snodgrass v. Robertson, Civ. 
App., 167 S.W.2d 634, error refused. 
64 C.J. p 1166 note 29 [b]. 

99. Ind.—Louisville, etc., R. Co. v. 
Balch. 4 N.E. 288, 106 Ind. 92. 

1. Ind.—Teegarden v. Lewis, 40 N.E. 
1047, 44 N.E. 9, 146 Ind. 98. 

3. Ind.—Chicago, etc., R. Co. v. Bur¬ 
ger, 24 N.B. 981, 124 Ind. 276. 

64 C J. p 1167 note 84. 

Negligence as question of law gen¬ 
erally see Negligence 8 252. 

3. Idaho.—Geddea v. Davis, 210 P. 
584, 36 Idaho 201. 

64 C.J. p 1167 note 86. 

4 . Kan.—^Harrison v. Travelers Mut. 
Caa. Co., 134 P.2d 681, 156 Kan. 
492. 

64 C. j. p 1167 note 87. 

Contributory negligence as question 
of law generally see Negligence | 
254. 
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f§ 554-555 TRIAL 

I 554 . -Assent of Required Number of 

Jurors 

According to some decisions answers to special In* 
terrogatories accompanying a general verdict must be 
unanimous; but in some Jurisdictions, by statute, an* 
swers by a number less than the entire Jury suffice. 

According to some decisions, answers to special 
interrogatories accompanying a general verdict must 
be unanimous.® In some jurisdictions, by statute, a 
number less than the entire jury may answer spe¬ 
cial interrogatories.® Where a number less than 
the entire jury may answer special interrogatories, 
an answer by the required number is considered the 
answer or verdict of the entire jury,"^ and not mere¬ 
ly the answer of the required number.® Consequent¬ 
ly, where less than the required number answers 
an interrogatory, the answer cannot be regarded as 
the answer of the jury.® 

Where a special verdict is returned, each an¬ 
swer must be made by the same individual jurors 
if required by statute.^® Where this rule applies 
it has been held that at least ten, and the same ten, 
of the jury must agree on all questions essential to 


support the judgment entered on their verdict, 
and if it is so agreed it is not necessary that all the 
questions submitted by the verdict be agreed to by 
the same ten jurors.^2 Thus, three or more jurors 
may disagree with respect to questions not essential 
to judgement because immaterial or because rendered 
immaterial by the answers found to other questions 
by all or ten agreed jurors.*^® 

§ 555. -Authentication or Signature of 

Findings 

There must be a compliance with statutory require* 
ments with respect to the authentication or signing of 
special findings. 

Where the statute requires that the general ver¬ 
dict be signed by the jury as a whole or by the 
foreman, as discussed supra § 495, or requires that 
special findings be signed,^^ answers to interroga¬ 
tories are not effective for any purpose where they 
are not signed as required^® and are not read to 
the jury by the clerk as their verdict.^® Although 
the statute does not require a signature to each 
answer, such is the better practice.’-'^ The fact that 


5. III.—Knudaon v. Wackcr & Blrk 
Brewing & Malting Co., 182 lll.App. 
296—Reagan v. Borgeson, 173 Ill. 
App. 100. 

General verdict see supra S 494. 

6. Ohio—Garber v. Chrysler Corp., 
App., 60 N.E,2d 416—Creighton v. 
Kiohl, 19 N.E 2d 663, 60 Ohio App. 
86 . 

Wls.—Scipior V. Shea, 31 N.W.2d 199, 
252 Wls. 185. 

64 C.J. p 1167 note 40. 

7. Ohio.—Simpson v. Springer, 67 N. 
E.2d 817, 74 Ohio App. 142, affirmed 
66 N.E.2d 418, 143 Ohio St. 324, 166 
A.L.R. 683. 

Wls.—Augustin V. Milwaukee Elec. 
Ry. & Transport Co., 49 N W.2d 730, 
259 Wis. 626. 

Verdict and answer held valid 

Ohio.—Simpson v. Springer, 67 N.E. 
2d 817, 74 Ohio App. 142, affirmed 
65 N.E.2d 418. 143 Ohio St. 324, 166 
A.L.R. 583. 

8 . Ohio.—Simpson v. Springer, su¬ 
pra, 

8 . Ohio.—May v. Szwed, 39 N.E.2d 
630, 68 Ohio App. 469. 

Oe&eral verdict not to be reoeived 
or jonmalized 

Where three-fourths or more of 
jury are unable to agree on answers 
to properly submitted Interrogatories, 
trial court should not receive eund 
journalize a general verdict returned 
by three-fourths or more of the Jury. 
—Bailey v. Great Lakes Greyhound 
Lines of Ind.. 16 Ohio Supp. 112. i 


GKeneral verdict held ineffective to 
support judgment 
Where only eight members of jury 
of twelve signed special findings of 
fact submitted by interrogatories 
which were material to the issues in 
case and plaintiff objected to entry of 
general verdict for defendant before 
discharge of jury, general verdict was 
Ineffective to support a judgment for 
defendant.—Bailey v. Great Lakes 
Greyhound Lines of Ind., supra. 

10. Wls.—Scipior v. Shea. 31 N.W. 
2d 199, 252 Wls. 186—Stylow v. 
Milwaukee Electric Railway & 
Transport Co„ 6 N.W.2d 760, 241 
Wls. 211. 

64 C.J. p 1167 note 41. 

Correction of verdict held not erro¬ 
neous 

Where verdict as first returned 
showed the same two Jurors dissent¬ 
ing from answers to first six ques¬ 
tions, and answer to seventh ques¬ 
tion relating to damages showed only 
one of the two jurors dissenting and 
showed another as also dissenting, 
and trial judge after examining ver¬ 
dict but before receiving it re-read 
instruction that at least ten, and the 
same ten jurors must agree, and jury 
then retired and later returned ver¬ 
dict corrected to show the same two 
jurors dissenting from answers to all 
questions, the correction of the ver¬ 
dict was not error.—Levandowski v. 
Studey, 26 N.W.2d 69, 249 Wis. 421. 

Xh action brought by ooplaintiffs 
failure of five-sixths of jurors to 
concur in essential findings in rela¬ 
tion to automobile driver’s right to I 
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recover for Injuries sustained In auto¬ 
mobile collision did not affect right 
of wife to recover amount assessed 
as her damages for pain and suffering 
resulting from same collision.—Haase 
V. Employers Mut. Liability Ins. Co., 
27 N,W.2d 468, 250 Wis. 422. 

11. Wis.—Scipior v. Shea, 31 N.W. 

2d 199, 262 Wls. 185. 

Comparative negligence 
Wis—Scipior v. Shea, 31 N.W.2d 199, 
252 Wis. 185. 

Causal negligence 

Wis.—Scipior V. Shea, supra.. 

Verdict held fatally defective 
Wis.—Scipior V. Shea, supra. 

Verdict held sufficient 
Wis.—^Augustin V. Milwaukee Elec. 
Ry. & Transport Co., 49 N.W.2d 
730, 259 Wis. 625. 

la. Wis.—Scipior v. Shea, 31 N.W. 
2d 199, 262 Wis. 185. 

13. Wis.—Scipior V, Shea, supra. 
Verdict held valid 

Wis.—Garlock v. Chicago, M., St. P. & 
P. R. Co., 31 N.W.2d 682, 262 Wls. 
269. 

14. Ohio.—Bailey v. Great Lakes 
Greyhound Lines of Ind., 16 Ohio 
Supp. 112. 

15. Ohio.—Bailey v. Great Lakes 
Greyhound Lines of Ind., supra. 

64 C.J. p 1167 note 44, 

16. R.I.—Rose V. Harvey, 80 A, 469, 
18 R.I. 527. 

17. Ind.—Louisville, etc., R. Co. v. 
Kemper, 53 N.E. 931, 153 Ind. 618 
—Sage V. Brown, 34 Ind, 464. 
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the foreman fails to sign until after the jury are 
discharged is not an error affecting any substantial 
right of the party complaining.Where the fore¬ 
man signs the general verdict as foreman, his fail¬ 
ure in sigpiing the interrogatories to use the title of 
foreman is immaterial.^® Where the verdict con¬ 
tains a number of findings, the fact that the fore¬ 
man signs each of them does not vitiate the ver- 
dict.20 The general verdict is not necessarily viti¬ 
ated by the failure of the foreman to sign written 
answers of the jury to special interrogatories sub¬ 
mitted to them.2i 

Special verdict. Where required by statute, a 
special verdict must be signed by the foreman.^^ 
Under a statute requiring a special verdict to be 
signed by the foreman, the signature of the fore¬ 
man at the end of the interrogatories and answers 
is sufficient,23 without his signature following the 
answer to each question.2^ Under some statutes 
where interrogatories are submitted for a special 
verdict the interrogatories and answers thereto 
completed and signed by jurors on the front page 
are not invalidated as a special verdict by the jurors’ 
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failure to sign again following each answer or at 
the end of the list.26 

§ 556. Failure to Answer Interrogatories or 
Find Issues 

a. In general 

b. Special questions with general verdict 
a. In Oeneral 

It Is the duty of the Jury to find the special Issues 
submitted, and where they fail to find on all the material 
issues submitted to them their verdict is incomplete, 
and except as may be otherwise provided by statute it 
will not support a Judgment. 

It is the duty of the jury to find the special is¬ 
sues submitted, as discussed supra § 551, and, where 
the jury fail to find on all the material issues sub¬ 
mitted to them, their verdict is incomplete^® or de¬ 
fective,27 and except as may be otherwise provided 
by statute it will not support a judgment,28 since 
the court cannot make such finding itself,22 unless 
the evidence on the issue is without dispute and sub¬ 
ject only to one answer,®® nor can it substitute its 


18. Ohio.—Cincinnati v. Johnson, 28 
Ohio ClrCt. 377, affirmed 81 N.E. 
1182, 76 Ohio St. 667. 

19. Ind —Norwich Union F. Ins. Soc. 
V. Qirton, 24 N.E. 984, 124 Ind. 217. 

20. Mo.—Seibert v. Allen, 61 Mo. 482. 

21. Mo—Menne v. Neumeister, 26 
Mo.App. 300. 

2a. Cal.—In re Kelthley’s Estate, 66 
P. 6. 134 Cal. 9. 

64 C.J. p 1167 note 52. 

23. Cal,—In re Riley’s Estate, 274 P. 
361, 206 Cal. 286. 

64 C.J. p 1167 note 53. 

24. Cal,—In re Riley’s Estate, supra. 

25. Ohio.—Dowd-Feder Co. v. 
Schreyer, 179 N.E. 411, 124 Ohio 
St. 504. 

26. Wls.—Missinskie v. McMurdo, 
83 N.W. 758, 107 Wis. 578. 

64 C.J. P 1168 note 68—27 C.J. p 846 
note 86. 

Jury cannot ig-nore special Issnes 

submitted by court and return greneral 
verdict in violation of charge of the 
court.—Andrade v. Southern Pine 
Lumber Co., Clv.App., 94 S,W.2d 683, 
reversed on other grounds Southern 
Pine Lumber Co. v. Andrade, 124 S. 
W.2d 334, 132 Tex. 372. 

Aiuiwerinir Inae favorable to plain¬ 
tiff will not obviate necessity of re¬ 
quiring an answer to an issue per¬ 
taining to defendant’s rights.-Hum¬ 
ble Oil & Refining Co. v. Owings, Tex. 
Civ.App., 128 S.W.2d 67. 

Sffeet of faUTire on otlier im/Ungs 
Failure to answer special issues 
inquiring whether sheep sold were in¬ 


fected with yellow liver and whether 
such infection rendered the sheep un¬ 
suitable for breeding purposes nulli¬ 
fied finding in response to preceding 
special issue that the sheep sold were 
suitable for breeding purposes.— 
Rawls v. Holt, Tex.Civ.App., 193 S.W. 
2d 636, error refused no reversible 
error. 

27. Ind—Line v. State, 30 N.E. 703, 
131 Ind. 468—Holman v. Elliott, 65 
Ind. 78. 

28. Tex—Le Beau v. Highway Ins. 
Underwriters, 187 S.W.2d 73, 143 
Tex. 689—Panhandle & S. F. Ry. 
Co. V. Sutton, 81 S.W.2d 1006, 126 
Tex. 401—Kirkpatrick v. Gayle, Civ. 
App.. 265 S.W.2d 186—Cox v. Clay, 
Civ.App., 237 S.W.2d 798, error re¬ 
fused, no reversible error—Rawls 
V. Holt, Civ.App., 193 S.W.2d 636, 
error refused, no reversible error— 
Potson V. Braswell, Civ.App., 172 
S.W.2d 985, error refused—Nolan 
V. Smith, Civ.App., 166 S.lV.2d 760, 
error refused—Jones v. State Fair 
of Texas, Civ.App., 127 S.W.2d 948, ; 
error dismissed. Judgment correct— 
Traders & General Ins. Co. v. Dan¬ 
iel, Civ.App., 114 S.W.2d 336—Shell- 
hammer v. Caruthers, Civ.App.. 99 
S,W.2d 1064, error dismissed—^Dal¬ 
las Railway & Terminal Co. v. 
Brown, Civ.App., 97 S.W.2d 336, er¬ 
ror refused—Traders & General Ins. 
Co. V. Patton, Civ.App., 92 S.W.2d 
1083, error dismissed—Massachu¬ 
setts Bonding & Insurance Co. v. 
Pallas Steam Laundry & Pye 
Works, Civ.App., 86 S.W.2d 937, er¬ 
ror refused—Texas Employers’ Ins. 
Ass’n V. Horn, Civ.App,, 76 S.W.2d 
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I 301—Copeland v. Brannan, Civ. 

App, 70 S.W.2d 660, error dismlas- 
I ed—Baggett v. Texas Employers’ 

Ins. Ass’n. Civ.App., 70 S.W.2d 469, 
error refused. 

I 64 C.J. p 1168 note 60. 

Disagreement on issue as finding 
I thereon see infra S 669. 

Silence as negative finding see infra 
S 669. 

29. Tex.—Yanowskl v. Fort Worth 
Transit Co., Civ.App., 204 S.W.2d 
1001, error refused, no reversible 
error—Rawls v. Holt, Civ.App., 193 
S,W.2d 636, error refused, no re¬ 
versible error—Nolan v. Smith, Civ. 
App., 166 S.W,2d 760, error refused 
—Southern Underwriters v. Buxton, 
Civ.App., 136 S.W.2d 264—Golston 
v. Bartlett, Civ.App., 112 S.W.2d 
1077, error dismissed—Shellham- 
mor V. Caruthers, Civ.App.. 99 S.W. 
2d 1064, error dismissed—Wagstaff 
V, North British & Mercantile Ins. 
Co., Civ.App., 88 S.W.2d 660, error 
dismissed—Copeland v. Brannan, 
Civ.App., 70 S.W.2d 660, error dis¬ 
missed. 

64 C.J. P 1168 note 61. 

30. Tex.—First Nat. Bank of Schu- 
lenburg v. Winkler, Civ.App., 146 
S.W. 2d 201, affirmed First Nat. 
Bank of Schulenburg v. Winkler, 
161 S.W.2d 1053, 139 Tex. 131— 
Southern Underwriters v. Buxton, 
Civ.App., 136 S.W.2d 264. 

jadguaat without verdict 

Where, in any jury case, material 
issues necessary to support a judg¬ 
ment are established conclusively by 
the evidence, or there is no evidence 
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§ 556 TRIAL 

findings on an independent ground which has not 
been urged^i or dismiss the case on a ground that 
has been waived by defendant and, where the 
jury are unable to answer the issues properly, a mis¬ 
trial should be ordered.^^ Under a statute so pro¬ 
viding, however, the trial court has authority to 
make findings as to supplementary facts or issues 
fairly referable to the issues submitted where the 
jury have found on the submitted issues. 

The fact that some of the issues go unanswered 
does not necessarily render a verdict void or insuffi¬ 
cient to support the judgment where the issues 
which are answered decide the merits of the case 
and warrant and support the judgment,3B since when 
the jury answer some questions submitted, but fail 
to agree on others, the question as to whether the 
answers made are sufficient to enable the court to 
render any judgment is within the discretion of the 
trial court.36 Further, a failure to answer one spe¬ 


cial finding is not fatal where the matter is covered 
by other answers,®^ but where the answer to other 
special issues does not cover a particular issue the 
latter should be answered.^® 

A statute which authorizes the court to enter 
judgment in the absence of a finding by the jury 
on special issues has been held valid.^9 A statute 
providing that whenever any special verdict shall 
be submitted, and there is omitted therefrom some 
essential controverted matter, such matter shall be 
deemed determined by the court in conformity with 
its judgment is applicable to controverted matters 
omitted by the jury from a special verdict covering 
the issues raised in the action submitted,^® which 
matter, under the statute, is deemed determined by 
the court in conformity with its judgment but 
such a statute has no application to matters not em¬ 
braced in the issues litigated at the trial.^^ 


to raise a fact question thereon, court 
may render Judgment without any 
verdict on such Issues.—Nolan v. 
Smith, Tex.Clv.App., ICG S W.2d 750. 
error refused—Traders & General Ins 
Co. V. Weatherford, Tex.Civ.App , 124 
S.W.2d 423, error dismissed, judg¬ 
ment correct. 

31. Tex.—BatcllflEe v. Ormsby, Civ, 
App., 298 S.W. 930. 

32. Tex.—Eatcliffe v. Ormsby, supra. 

33. Tex.—Blanton v. E, & L. Trans¬ 
port Co.. 207 S.W.2d 368, 146 Tex. 
377—Powers v. Standard Acc. Ins. 
Co.. 191 S.W.2d 7, 144 Tcx. 416— 
Montgomery Ward & Co. v. New¬ 
man, Civ.App., 181 S.W.2d 613—No¬ 
lan v. Smith, Civ.App., 166 S.W.2d 
750, error refused—Owlngs v. Por¬ 
ter. Civ.App., 350 S.W.2d 141, error 
dismissed, judgment correct— 
Traders & General Ins. Co, v. Pan- 
lel. Civ.App., 114 S.W.2d 336—Wag- 
staff v. North British & Mercantile 
Ins. Co., Civ.App., 88 S.W.2d 560. 
error dismissed —Copeland v. Bran- 
nan, Civ.App., 70 S.W.2d 660, error 
dismissed. 

64 C.J. p 1163 note 64. 

Disagreement as finding see Infra S 
659. 

Discretion of court 

In suit to set aside two deeds to 
mineral Interest, wherein one of de¬ 
fendants filed a cross action In tres¬ 
pass to try title and jury did not 
answer all special issues propounded | 
to it, trial judge acted within his 
discretion in ordering a mistrial.— 
Firestone v. Hall, Tex.Clv.App., 143 
S.W.2d 797. 

34. Tex.—WeatcllflC Co. v. Wall, Civ. 
App., 261 S.W.2d 450, reversed on 


other grounds. Sup., 267 S.W. 2d 
644—Rawls v. Holt, Civ.App., 193 
S.W, 2d 536. error refused no revers¬ 
ible error. 

36. D.C.—Henderson v. Allison, Mun. 
App., 44 A.2d 220. 

Ga.—Peagler v. Huey, 188 S.E. 906, 

183 Ga. 677. 

Ohio.—^Hubbard v. Cleveland, Colum¬ 
bus & Cincinnati Highway, 76 N.E. 
2d 721, 81 Ohio App. 445. 

Tex.—Commercial Standard Ins, Co. 
V. Noack. Com-App., 62 S.W.2d 72 
.—Davis V. Texas Emp. Ins. Ass’n 
Civ.App., 267 S.W.2d 756—Ward v. 
Houseman, Civ.App., 240 S.W. 2d 
466, error refused—P. W. Wool- 
worth Co. v. Ellison, Civ.App., 232 
S.W.2d 8'57—Kramer v. Wilson. Civ. 
App., 226 S.W.2d 676, refused no 
reversible error—Pacific Fire Ins. 
Co. V. Smith, Civ.App., 219 S.W.2d 
710—Texas Emp. Ins. Ass’n v. Der¬ 
rick, Civ.App., 207 S.W.2d 199— 
Texas Emp. Ins. Ass’n v. Dicker- 
son, Civ.App., 194 S.W.2d 14 6, refus¬ 
ed no reversible error—Grindstaff 

V. Mather. Civ.App., 186 S.W.2d 364, 
refused for want of merit—Texas 
Life Ins. Co. v. Goldberg, Civ.App., 

184 S.W.2(J 833—Williams v. Pat¬ 
terson. Civ.App., 170 S.W.2d 269 
—Lamb v. Isley. Civ.App., 143 S. 

W. 2d 203, error refused—^Edmond¬ 
son V. Carroll, Civ.App., 134 S.W. 
2d 378, error dismissed, judgment 
correct—Carnley v. Kelley, Civ. 
App., 130 S.W.2d 910—Internation¬ 
al-Great Northern R. Co. v. Acker. 
Civ.App., 128 S.W.2d 606, error 
dismissed. Judgment correct—Sun 
Oil Co. V. Smith. Civ.App., 113 S.W. 
2d 683, error dismissed—^Federal 
Underwriters Exchange v. Wheeler, 
Civ.App., 108 S.W. 2d 922, error dis¬ 
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missed—Coons v. Lain, Civ.App., 
168 S.W. 981. 

Immaterial issues generally see in¬ 
fra S 658, 

36. Tex.—Phoebus v. Connellee, Civ. 
App., 228 S.W. 982. 

Sufficiency of answers generally see 
supra § 551. 

37. N.H.—Wadlelgh v. Howson, 189 
A. 865, 88 N.H. 366. 

Tex.—Lamm v. Driskell, Civ.App., 68 
S.W.2d 149. 

64 C.J. p 1168 note 67. 

38. Tex.—^Norwich Union Indemnity 
Co. V. Wilson, Civ.App., 17 S.W.2d 
68—Gardenhire v. Gardenhire, Civ. 
App., 172 S.W. 726. 

riudiug ou one Issue uot auswer to 
other Issnes 

Finding in response to special Is¬ 
sue that sheep sold were suitable for 
breeding purposes could not serve as 
answer to other special Issues inquir¬ 
ing whether the sheep were infected 
with yellow liver and whether such 
infection rendered the sheep unsuita¬ 
ble for breeding purposes, since such 
issues submitted material factual ele¬ 
ments of issue of breach of implied 
warranty as ground of liability for 
damages suffered by buyers as re¬ 
sult of sole of the sheep.—^Rawls v. 
Holt, Tex.Civ.App., 193 S.W.2d 636, 
error refused no reversible error. 

39. Tex.—Featherstone v. Brown, 
Civ.App., 88 S.W. 470. 

40. Wls.—Gulland v. Northern Coal 
& Dock Co., 132 N.W. 765, 147 Wis. 
391. 

41. Wis,—Longer v. Finch, 162 N.W. 
416, 160 Wla. 668. 

42. Wis.—Gullemd v. Northern Coal 
& Dock Co., 132 N.W. 76'5, 147 Wis. 
391. 
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b. Special Questions with General Verdict 

It Is the duty of the Jury to answer, And of the court 
to require them to arvswer, all material questions sub¬ 
mitted, even where the submission of such questions Is 
within the discretion of the court. 

It is the duty of the jury to answer,^3 and of the 
court to require them to answer,all material ques¬ 
tions submitted, even where the submission of such 
questions is within the discretion of the court, 
although as to the duty of the court to require an¬ 
swer there is also authority to the contrary.'*^ So 
it seems generally to be held that j’udgment cannot 
ordinarily be rendered on a general verdict where 
the jury fail to answer special material interroga¬ 
tories.^"^ As a general rule, however, a general 
verdict which disposes of all the issues is sufficient 
to support a judgment, although some of the specific 
questions which are submitted to the jury are re¬ 
turned unanswered, particularly where no objection 
is made at the time of the return of the verdict, or 
until after the jury have been discharged.'*^ Sim¬ 
ilarly, error cannot be predicated on the failure of 
the jury to answer special interrogatories which the 
court did not call on them to answer,*^ where nei¬ 
ther party requested an answer,so where the ques¬ 
tion is too general to require an answer,®^ where 
the question would not have tested the general ver¬ 
dict,or where there is no evidence to authorize 
an answer.®^ 

A failure to answer a special question is not 


fatal where another finding is made decisive of the 
whole case,®* or where the question is answered by 
the general verdict,®® or by the answers to other 
special questions.®® The failure to answer ques¬ 
tions, where the general verdict can be supported 
on other facts,®’^ or where answers to such questions 
favorable to the party against whom judgment is 
rendered would not necessarily render the judg¬ 
ment erroneous,®® will not be fatal; and, where 
the special findings do not embrace all issues, and 
those returned are not necessarily inconsistent with 
the general verdict, the fact that the incomplete 
findings are adverse to the successful party will not 
prevent a judgment in his favor if the issues and 
facts included in the general verdict, and on which 
no special findings are made, are sufficient to war¬ 
rant a recovery.®® If the jury cannot agree on the 
answers the court should refuse to accept a gen¬ 
eral verdict if it cannot stand without proof of 
the facts submitted.®® Moreover, where two ques¬ 
tions of fact are submitted with instructions as to 
the legal effect thereof and the jury return only a 
general verdict, judgment cannot be rendered 
thereon unless the evidence will warrant the jury 
in finding for the successful party as to both ques¬ 
tions submitted.®! Under a statute providing that, 
where a special finding of fact is inconsistent with 
the general verdict, the former controls, if a finding 
in defendant’s favor on a special interrogatory 
would not be inconsistent with a general verdict for 


43. Kan,—Lamb v. Liberty Life Ins, 

Co,. 296 P. 698, 132 Kan. 383, | 

€4 C.J, p 1169 note 73. 

44. Cal.—O'Connell v. United Rail¬ 
roads of San Francisco, 124 P. 1022, 
19 Cal.App. 36. 

€4 C.J. p 1169 note 74. 

Returningr Jury to make proper an¬ 
swers see Infra S 560. 

Answer held snlllcleat 
Kan.—Sluss v. Brown-Crummer Inv, 
Co., 63 P.2d 900, 143 Kan. 14, opin¬ 
ion adhered to 64 P.2d 23, 145 Kan. 
12 . 

45. Cal.—O’Connell v. United Rail¬ 
roads of San Francisco, 124 P. 1022, 
19 Cal.App. 36. 

46. Wash.—^Ackerson v. Hama Hama 
Logging Co., 4 P.2d 638, 164 Wash. 
671. 

64 C.J. p 1169 note 76. 

Beftisal to insist on Jury's oompiL 
anoe with Instruction to make spe¬ 
cial finding stating what Jury found 
negligence to consist of was held not 
error; so-called special finding not 
being really special finding, where 
there was only one possible basis of 
liability submitted.—Culver v. Lehigh 
Valley Transit Co., 186 A. 70, 322 
Pa. 603. 


47. Ohio.—Garber v. Chrysler Corp., 
App., 50 N.E.2d 416. 

64 C.J. p 1169 note 77. 

48. Neb.—Faulkner v, Meyers, 6 
Neb. 414. 

49. Ind.—Fleming v. Potter, 14 Ind. 
486. 

Ohio.—Smith v. Cushman Motor De¬ 
livery Co., 6 N.E.2d 694, 54 Ohio 
App. 99. 

60. Mass—Cronin v. Holyoke, 38 N. 
E. 445, 162 Mass. 257. 

51. Ind.—^Ft. Wayne v. Patterson, 68 
N.E. 747, 26 Ind.App. 647. 

62. Ohio.—Wylie v. King, 18 Ohio 
Clr.Ct.,N.S., 304. 

Immaterial questions see infra S 568. 

53. Kan.—Meek v. Wheeler, Kelly & 
Hogny Inv. Co., 261 P. 184, 122 Kan. 
69. 

Ohio.—Smith v. Cushman Motor De¬ 
livery Co., 6 N.B.2d 694, 64 Ohio 
App. 99. 

Conformity of finding with evidence 
I generally see infra { 661. 

54. Minn.—Tew v. Webster, 114 N.W. 

I 647, 103 Minn. 110. 

‘ 64 C.J. p 1169 note 83. 
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j65. Iowa.—Mulvaney v. Burroughs, 
132 N.W. 873, 162 Iowa 439. 

64 C.J. p 1169 note 84. 

56. Ohio.—Jolley v. Martin Bros. 
Box Co., 99 N.E.2d 672, 89 Ohio App. 

64 C.J. p 1169 note 86. 

67. Cal —O’Connell v. United Rail¬ 
roads of San Francisco, 124 P. 1022, 
19 Cal.App. 36. 

N.C.—Ellis V. Wellons, 29 S.E.2d 884, 
224 N.C. 269. 

58. Ind,—Taylor v. Woo tan, 27 N.E. 
602, 1 Ind.App. 188, 60 Am.S.R. 
200 . 

64 C.J. p 1169 note 87. 

59. Kan.—Morrow v. Bonebrake, 116 
P. 686, 84 Kan. 724, 84 L.R.A.,N.S.. 
1147. 

60. Cal,—O’Connell v. United Rail¬ 
roads of San Francisco, 124 P. 1022, 
19 Cal.App. 36. 

Effect of disagreement generally see 
infra i 559, 

81. N.Y.—^Eagan v. Commercial 

Trust Co. of New York, 148 N.T.S. 
661. 163 App.Div. 604, afflrmed 113 
N.E. 1040. 223 N.Y. 630. 
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plaintiff a failure to find on such interrogatory can¬ 
not control the verdict.®* 

§ 557 . -Aid by Inference, Intendment, or 

Extrinsic Facts 

A special verdict must be complete In Itself and 
cannot be aided by Intendment or by extrinsic facts ap¬ 
pearing on the record. 

A special verdict must be complete in itself and 
cannot be aided by intendment®* or by extrinsic 
facts®^ appearing on the record.®^ Furthermore, 
the court may not ordinarily consider evidence out¬ 
side of the finding of the jury.®® Likewise, special 
findings accompanying a general verdict are not to 
be aided by inferences®'^ or intendments.®® 

§ 558. - Immaterial or Inconclusive Facts 

or Issues 

The Jury need not find on Immaterial or uncon- 
troverted Issues, or on other Issues where those made 
are decisive of the whole case. 

The jury need not find on immaterial issues.®* 


Thus, they need not answer a question or issue 
the answer to which has been rendered immaterial 
either by answers to other questions’^® or by reason 
of the fact that no evidence was introduced in its 
support,*^! or where the issue relates more to a 
question of law than to one of fact."^2 It is im¬ 
material that the jury fail to make other findings 
where those made are decisive of the case."^* Since 
only disputed issues of fact are required to be 
found by the jury,"^^ they need not answer an issue 
where the evidence relating thereto is uncontro- 
verted."^® The court is authorized to disregard an 
unanswered issue where it is only evidentiary in 
character.*^® Interrogatories presented by defend¬ 
ant which state that they are to be answered if a 
verdict is given for plaintiff need not be answered 
on the return of a verdict for defendant.'^'^ Where, 
without objection, the court instructs the jury that 
if they answer the one question in the affirmative 
then they should answer another, and the jury an¬ 
swers the first in the negative it is unnecessary for 
them to answer the second.”^® 


63. Nev.—^Week v, Reno Traction 
Co., 149 P. 65. 38 Nev. 285. 

Findings lncon.«ii.stent with general 
verdict generally see infra 8 5®3. 

63. Ohio.—Landon v. Lee Motors, 

l nc. , 118 N.E.2d 147, 161 Ohio St. 
82. 

64 C.J. p 1170 note 94. 

64. Or.—Turner v. Cyrus, 179 P. 
279, 91 Or. 462. 

64 C.J. p 1170 note 95. 

65. Pa.—Vansyckel v, Stewart, 77 
Pa. 124. 

64 C.J. p 1170 note 96. 

66. Tex.—Stephenson v. Chappell, 33 
S.W. 880, 36 S.W. 482, 12 Tex.Clv, 
App. 296. 

64 C.J. p 1170 note 97. 

Undisputed facts see supra 5 551. 

67. Ind.—Marion Light & Heating 
Co. V. Vermillion, 9.9 N.E. 56, 61 

l nd. App. 677—Lake Erie & W. R. 
Co. V. Parrish, 93 N E. 460, 46 Ind. 
App. 677. 

68. Ind.—Garretson v. Garretson, 88 
N.E. 642, 43 Ind.App. 688. 

69. Tex.—^Vanover v. Henwood, 160 
S.W.2d 78'6, 136 Tex. 348—Packard- 
Dallas, Inc., v. Carle, Civ.App., 163 
S.W.2d 736, error refused—Jones 
V. State Fair of Texas, Civ.App., 
127 S.W.2d 948, error dismissed, 
judgment correct—^W. T. Rawlelgh 
Co. V. Sims, Civ.App., 108 S.W.2d 
332—Baldwin v. Stamford State 
Bank, Civ.App., 82 S.W.2d 701, er¬ 
ror refused—Citizens’ Nat. Bank of 
Abilene v. Overstreet, Civ.App., 77 
S.W.2d 250, error refused—Schoen- 
feld V. De Puy, Civ.App., 68 S.W. | 


2d 674, error dismissed—Chicago 
Fire & Marine In.s. Co. v. Foley, 
Civ.App., 68 S.W.2d 174. 

64 C.J, p 1170 note 1. 

70. Kan.—Farnsworth v. Town.ship 
of Delaware, 61 P.2d 69, 142 Kan. 
603. 

Tenn.—General Contract I’urohase 
Corp. V. Conner, 12G S.W.2d 347, 
23 Tenn.App. 1. 

Tex.—Farmer v. Denton, Civ.App., 231 
S.W.2d 908—Texas Emp. Ins, Ass'n 
V, Derrick. Civ.App., 207 S.W.2d 
199, refused no reversible error— 
Blanton v. B. & L. Transport Co., 
Civ App., 203 S.W.2d 312. reversed 
on other grounds 207 S.W.2d 368, 
146 Tex, 377—Traders & General 
Ins. Co. V. Little, Civ.App., 188 S. 
■W'.2d 786, refused for want of mer¬ 
it—Chapman v. Evans, Civ.App., 
186 S.W. 2d 827, refused for want 
of merit—Garza v. San Antonio 
Tran.sit Co., Civ.App., 180 S.W.2d 
1006, error refused—Levine v. Rob¬ 
ertson, Civ,App., 154 S.W.2d Oil- 
Western Casualty Co. v. DeLeon, 
Civ.App., 148 S.w.2d 446, error dis¬ 
missed, judgment correct—Carnley 
v. Kelly, Civ,App., 130 S.W.2d 910 
— Jones V. State Fair of Texas, 
Clv.App., 127 S.W.2d 948, error 
dismissed, judgment correct—^Wil¬ 
lis V, Smith, Civ.App,, 120 S.W.2d 
899, error dismissed—Southern Un¬ 
derwriters V. Weddle, Civ.App., 118 
S.W,2d 1008, error dismissed by 
agreement—^Patterson v. Gulf, C. 
& S. P. Ry. Co.. Civ.App., 77 S.W. 
2d 1073, error dismissed—Texas 
Employers’ Ins. Ass’n v. Bradford, 
Civ.App., 62 S.W.2d 168, affirmed 
(no opinion). 


ilVis.—Knauf v. Diamond Cartage Co, 
I 275 N.W. 903, 226 Wis. 111. 

64 C.J. p 1170 note 2. 

71. Tex,—Hanover Fire Ins. Co. v. 
Nash. Civ.App., 67 S.W.2d 452, er¬ 
ror refu.sed 

64 C J. p 1170 note 3. 

72. Tex.—Jenkins v. Tanner, Civ. 
App,, 166 S.W.2d 167. 

73. Tex.—Texas Employers' Ins. 
Ass’n V. Downing, Civ.App., 218 S. 
W. 112. 

64 C.J. p 1170 note 4. 

74. Tex.—Woods v. Osborn, Civ. 
App., 113 S.W.2d 636. 

75. Tex,—Jenkins v. Tanner, Civ. 
App., 166 S.W.2d 167—Wiley v. 
Powell, Civ.App., 164 S.W.2d 242, 
reversed on other grounds Powell 
v. W'iley, 170 S.W.2d 470, 141 Tex. 
74—Taylor-Link Oil Co. v. Ander¬ 
son, Civ.App., 92 S.W,2d 499, error 
dismissed. 

riading on. interest sued for as 
damages was not required where 
amount sued for was uncontroverted 
and determination of interest requir¬ 
ed mere mathematical calculation.— 
Taylor-Link Oil Co. v. Anderson, Tex. 
Civ.App., 92 S.W.2d 499, error dis¬ 
missed. 

76. Tex.—Joiner v. Joiner, Civ.App., 
87 S.W.2d 903, reversed on other 
grounds, Com.App., 112 S.W,2d 1049. 

64 C.J. p 1170 note 5. 

77. Conn.—Freedman v. New York, 
N. H. & H. R. Co., 71 A. 901, 81 
Conn. 601, 15 Ann.Cas. 464. 

78. Tex.—S. H. Kress & Co. v. Selph, 
Civ.App., 250 S.W.2d 883, error re¬ 
fused no reversible error—Texas 
Life Ins. Co. v. Hatch, Civ.App., 
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§ 559. -Adverse or Negative Findings, 

or Disagreement 

Where special findings fail to find a fact in issue, 
such silence will be regarded as equivalent to an express 
finding against the party having the burden of proof on 
such issue; but the failure of the Jury to find on ma¬ 
terial Issues is not tantamount to an adverse finding 
against the unsuccessful party on issues not included. 

Where special findings fail to find a fact in is¬ 
sue, such silence will be regarded as equivalent to 
an express finding against the party having the 
burden of proof on such issue however, the 
failure of the jury to find on material issues is not 
tantamount to an adverse finding against the unsuc¬ 
cessful party on issues not included.^® Furthermore, 
in some jurisdictions, equivocal answers are held 
to be equivalent to findings against the party whose 
case needs the support of the facts involved.®^ A 
finding that a certain fact probably docs not exist, 
or that the weight of the evidence justifies the 
jury in answering “no,”®^ sufficiently finds that the 
facts do not exist. An answer of “no evidence’* to 
an interrogatory is a finding against the party hav¬ 
ing the burden of proof as to the proposition stated 
in such question.*** 

While it has been held that the answer “do not 
know” constitutes a finding against the party hav¬ 
ing the burden of proof as to the matter involved,*® 
unless there is a presumption in his favor which 


must be overcome by evidence,*® and that a finding 
“can’t answer” is in legal effect a denial of the 
existence of the matter contained in the interroga¬ 
tory, operating against the party whose case needs 
its support,*'^ it has also been held that the answers 
“do not know,”** or “not known,”*® or “unable to 
determine,”®® are ordinarily equivalent to no an¬ 
swer at all. A special finding of the precise acts 
or omissions constituting negligence is equivalent 
to a finding against plaintiff as to all other acts of 
negligence alleged or which might properly be 
proved.®*^ 

Disagreement. While failure to agree on an an¬ 
swer to a special interrogatory has been held 
equivalent to a finding against the party having the 
burden of proof,it has been held that a failure 
of the jury to agree on special questions leaves 
those issues undetermined®* and is equivalent to a 
failure to answer the questions,®^ hence it does 
not amount to a finding thereon in the negative.®® 
So, while it has been said that where the jury 
cannot agree on answers to the special interroga¬ 
tories, or some material parts thereof, there is no 
verdict,®* since, where the special verdict is the 
premise and the general verdict the conclusion, it 
is improper to permit the jury to state that they can¬ 
not agree on a special verdict and yet allow them 
to return a general verdict,®'^ it has also been held 
that where the jury fail to agree on an interrogatory 


167 S.W.2d 802, error refuj^ed— 
Scott v. Scott, Civ.App., 116 S.W. 
2d 1163—Northeutt v. MaR:nolia Pe¬ 
troleum Co., Civ.App, 90 S.W.2d 
632, error refu.sed—Sanders v. Low- 
rlmore, Civ.App., 73 S.W.2d 148— 
McKelvy v. Gugenheim, Civ.App., 
208 S.W. 767. 

79. Iowa.—^Weede v. Briar, 6 N.W.2d 
157, 232 Iowa 972. 

Minn.—Chevalier v. Rogers, 41 N.W. I 
2d 872, 230 Minn. 540. 

Ohio.—Masters v. New York Cent. 
R. Co.. 70 N.E.2d 898, 147 Ohio St. 
293, certiorari denied 67 S.Ct. 1619, 
331 U.S. 836, 91 L.Ed. 1848. re¬ 
hearing denied 68 S.Ct. 33, 332 U.S. 
786, 92 L.Ed. 369—Mills v. City of 
Cleveland, App., 117 N.E.2d 471— 
Salley v. Wagner, 105 N.B.2d 878, 
90 Ohio App. 296—Jolley v. Martin 
Bros. Box Co., 99 N,E.2d 672, 89 
Ohio App. 372—Smith v. Pennsyl¬ 
vania R. Co., App., 99 N.E.2d 501 
—Kirchner v. New York Central 
System, 94 N.E.2d 283, 87 Ohio 
App. 166—Casanova v. Wagner, 88 
N.E.2d 312, 86 Ohio App. 278— 
May v. Szwed, 39 N.E.2d 630, 68 
Ohio App. 469. 

Wls.—^Wanke v. Kreul, 275 N.W. 861, 
226 Wis. 618. 

64 C.J. p 1171 note 8. 


Necessity of dnding of ultimate facts 
on all issues see supra 9 

80. Ohio.—^Wills V. Anchor Cartage 
& Storage Co., 176 N.E. 680, 88 
Ohio App. 368. 

64 C.J. p 1171 note 9. 

81. Kan.—Schaefer v. Arkansas Val¬ 
ley Interurban By. Co., 179 P. 323, 
104 Kan. 394, rehearing denied 181 

I P. 118, 104 Kan. 740. 

64 C.J. p 1171 note 10. 

j Requirement of definiteness and cer¬ 
tainty generally see supra § 662. 

82. Ohio.—Davis v. Guarnierl, 15 N. 
E. 360, 45 Ohio St. 470, 4 Am.S.R. 
548. 

83. Ind.—Mutual Ben. Life Ins. Co. 
V. Cannon, 48 Ind. 264. 

84. Ind.—^Vanosdol v. Henderson, 22 
N.E,2d 812. 218 Ind. 240. 

64 C.J. p 1171 note 13. 

85. Kan.—Smith v. Bush, 169 P. 217, 
102 Kan, 150. 

64 C.J. p 1171 note 14. 

86. Kan.—Sams v. Commercial 
Standard Ins. Co., 139 P.2d 869, 157 
Kan. 278. 

87. Ohio,—Cincinnati v. Ryan, 13 
Ohio Cir.Ct,N.S.. 618, 84 Ohio Cir 
Ct. 421. 


88. Ind.—^Perry, etc., Stone Co. v. 
Wilson. 67 N.E. 183, 160 Ind. 436. 

64 C.J. p 1171 note 16. 

89. Tex,—Bargna v. Bargna, Civ. 
App., 127 S.W. 1166. 

90. Cal.—Larsen v. Leonardt, 96 P. 
396, 8 Cal.App. 226. 

91. Kan—Uhl v. Phillips Petroleum 
Co., 190 P.2d 349, 164 Kan. 401. 

64 C.J. p 1171 note 19. 

92. Minn.—In re Boese's Estate, 7 
N.W.2d 356, 218 Minn. 440. 

Ohio.—Smith v. Cushman Motor De¬ 
livery Co., 6 N.E.2d 694. 64 Ohio 
App. 99. 

93. Maas.—Fitzgerald v. Young, 113 
N.E. 777, 226 Mass. 116. 

94. Iowa—^Hardin v. Branner, 25 
Iowa 864. 

Okl.^—La Fayette v. Bass. 262 P. 1101, 
122 Okl. 182. 

Mistrial for failure to ag:ree on spe¬ 
cial issues see supra 9 66 6. 

95. Mass.—Fitzgerald v. Young, 113 
N.E. 777, 226 Mass. 116. 

96. Ind.—S. W. Little Coal Co. v. 
O'Brien, 113 N.E. 466, 114 N.E. 96, 
63 Ind.App. 504. 

97. S.C.—^Palmetto Fertilizer Co. v. 
Columbia, N. & L. Ry. Co., 83 
S.B. 36, 99 S.C. 187. 

64 C.J. p 1171 note 24. 
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and return a general verdict, the effect of the fail¬ 
ure is to eliminate the matter embraced in the inter¬ 
rogatory, at least as far as it is sought to make 
it a substantive ground for recovery but where 
several grounds of recovery are alleged and an in¬ 
terrogatory goes only to one, the general verdict 
will stand notwithstanding a failure to agree on an 
answer to the interrogatory.^® 

Where the jury disagree as to one special ques¬ 
tion although answering another question which in 
different language submits the same matter the an¬ 
swer will not support a judgment,^ The jury will 
not be held to have agreed on interrogatories unless 
the agreement is arrived at in a regular manner.^ 
Where there is no disagreement it is improper for 
the court to set a verdict aside on the ground that 
the jury practically disagreed.^ The court may 
make findings on all material fact issues on which 
the jury cannot agree, if the parties waive trial by 
jury.-* 

§ 560. - Returning Jury to Make Proper 

Answers 

If the Jury fail to answer special interrogatories or 
to find on material Issues the court must require them 


89 C.J.S. 

to return to the jury room end answer or And on then> 
properly, at least, where It It a prerequisite, on the 
request or motion of the party desiring such action. 

If the jury fail to answer special interrogatories®^ 
or to find on material issues® the court must require 
them to return to the jury room and answer or 
find on them properly, at least, where it is a pre¬ 
requisite, on the request or motion of the party de¬ 
siring such action.7 However, where there is no‘ 
evidence to authorize an answer,® or where the 
matter involved in the question is merely eviden¬ 
tiary,® or where the question is fully covered by an¬ 
swers to other interrogatories,^0 or where the inten¬ 
tion of the jury is plain,^i as where the answer 
shows the basis of the verdict and the party en¬ 
titled to recover,the court need not require the 
jury to make a more definite or specific answer. 
Thus, where a fact, if found, is immaterial, it is 
not error to refuse to require a jury to make more 
specific answer to an interrogatory as to the exist¬ 
ence of that fact.i® 

It has been both affirmed^^ and denied^® that the 
court should send the jury back to answer an inter¬ 
rogatory which they say they are unable to an¬ 
swer. The party having the burden of proof on 


98. Or.—Russell v. Oregon R. & Nav. 
Co., 102 P. 619, 64 Or. 128. 

99. Ill.—^Ryan v. Chicago & N. W. 
Ry. Co., '61 N.E.2d 74, 320 Ill.App, 
361. 

64 C.J. p 1172 note 26. 

1. Tex.—^Denison v. Brown, Clv.App., 
172 S.W. 726, 

64 C.J. p 1172 note 27. 

2 . Conn.—Longstean v. Owen McCaf¬ 
frey’s Sons, 111 A. 788, 96 Conn. 
486. 

64 C.J. p 1172 note 28, 

3. N.Y.—Sutherland v. Murray, 155 
N.Y.S. 967, 170 App.DIv. 340, 16 
Mills 32. 

4. Tex.—^Pirst Nat. Bank In Graham 
V. Corbin, Clv.App., 163 S.W.2d 
979, error refused. 

Trial court has authority to with¬ 
draw case from Jury and render a 
judgment, in the absence of a ver¬ 
dict on which a judgment could have 
been rendered, where circumstances 
are such that an instructed verdict 
could have been given.—First Nat. 
Bank in Graham v. Corbin, Tex.Clv. 
App., 163 S.W.2d 979, error refused. 

5. Ind.—Brltlsh-American Assur. Co, 
V. Wilson, 31 N.E. 938. 132 Ind. 
278. 

64 C.J. p 1172 note 31. 

Resubmission for amendment or cor¬ 
rection generally see infra S 567. 

6 . Tex.—^Traders & General Ins. Co. 
V. Davis, Clv.App., 209 S.W.2d 963. 
refused no reversible error—^Fed¬ 


eral Underwriters Exchange v. 
Craighead. Clv.App., 168 S.W.2d 699. 
error refused—^Nolan v. Smith, Civ. 
App., 166 S.W.2d 750, error refused 
—Southern Underwriters v. Mow- 
ery, Clv.App,, 147 S.W.2d 834, error 
dismissed, judgment correct—Trad¬ 
ers & General Ins, Co. v. Daniel, 
Clv.App.. 114 S.W.2d 336—Traders' 
& General Ins, Co. v. Nunley, Civ. 
App., 80 S.W.2d 383, error refused. 
64 C.J. p 1172 note 32, 

Court oorreotly accepted verdict 
from which Jury eliminated Issues re¬ 
specting employee’s partial incapacity 
after retiring with supplemental In- 
.structlon to reconcile their previous 
findings of total and partial incapaci¬ 
ty, as basis for judgment.—Traders’ 
& General Ins. Co. v. Nunley, Tex 
Civ.App., 80 S.W,2d 383, error refused. 
Oral iaatructloiui 

Trial court could orally instruct 
jury to return to their room and an¬ 
swer unanswered interrogatory.— 
Traders & General Ins. Co. v. Boyd, 
Tex.Civ.App.. 146 S.W.2d 488, error 
dismissed, Judgment correct. 
Inatraotlon held proper 

Trial court, being advised by fore¬ 
man that it was the opinion of all 
Jurors that they could not reach a 
unanimous decision on specified spe¬ 
cial issue, properly Instructed jury 
to answer such questions as they 
were able to agree upon by unani¬ 
mous vote and to leave unanswered 
those questions upon which they 
could not 80 agree regardless of 
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I whether failure to answer such Is- 
I sue would bar recovery by plaintiff. 
—Colls v. Price's Creameries, Tex. 
Clv.App,, 244 S.W.2d 900, error re- 
I fused no reversible error. 

7. Kan,—Long v. Shafer, 174 P,2d 

, 88, 162 Kan. 21. 

Wis.—Slngerhouse v. Minnesota 
Farmers Mut. Casualty Ins. Co., 
41 N.W.2d 204, 266 Wls. 352—Sci- 
plor V. Shea, 31 N.W.2d 199, 252 
Wis. 186. 

64 C.J. p 1172 note 33. 

8. Ind.—^Vanosdol v. Henderson, 22 
I N.E.2d 812, 216 Ind. 240—Chicago 

& Erie R. Co. v. Patterson, 34 N.E. 

I 2d 960, 110 Ind.App. 94, 

Kan.—Meek v. Wheeler, Kelly & Heig- 
1 ny Inv. Co., 2'61 P. 184, 122 Kan. 
69. 

9. Ohio,—Pullman Co. v. Washlng- 
! ton, 10 Ohio Cir.Ct.,N.S., 105. 

64 C.J. p 1172 note 36. 
i 10. Ind.— Indisina.poUa St. R. Co. v. 

Taylor, 80 N.E. 436, 39 Ind.App. 692. 

’ 11. Kan.—Green v. Tower, 30 P. 468, 
49 Kan. 802. 

12. Kan.—Schoen v. Arkansas Valley 
Gas Co., 263 P. 1079, 125 Kan. 206. 

13. Ind.—Indianapolis v. Keeley, 79 
N.E. 499, 167 Ind. 616. 

14. Kjin.—Leavenworth, etc., R. Co. 
V. Jacobs, 17 P. 791, 39 Kan. 204. 

64 C.J. p 1172 note 40. 

15. Iowa.—Grannie v. Chicago, etc., 
R. Co.. 48 N.W. 1067, 81 Iowa 444, 

64 C.J. p 1172 note 41. 
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the matter involved may, on timely application, have 
the jury answering “do not know” to a question 
sent back for a direct response^® unless the ques¬ 
tion is immateriaU'^ or, it has been held, unless the 
evidence on the matter is conflicting.^* Where the 
question is material a refusal by the court to send 
the jury back for a definite answer may constitute 
reversible error.^® Where, in sending the jury back 
ioT more definite answers the court, without indi¬ 
cating its opinion as to which answer they should 
make, tells them that they may answer the question 
“yes” or “no” it does not thereby invade the prov¬ 
ince of the jury,*® and there is no error in refusing 
a second request that the jury be required to make 
a more definite answer where they had once been 
retired for that purpose and had returned with a 
statement that they had answered to the best of their 
ability.2i 

Separation of jury. Where special interrogatories 
are submitted to a jury and they return a general 
verdict without answering them they may be sent 
back to find on them even where they have returned 
a scaled verdict and have been allowed to separate.** 

§ 561. Responsiveness to, and Conformity 
with. Pleadings and Evidence 

Findings or answers by the Jury must be responsive 


to the questions eubmitted, and muat ba responsive to, 
and supported by, the pleadlna* and avldenoe. 

Answers by the jury must respond to the questions 
submitted to them.** However, substantial respon¬ 
siveness is sufficient.*'* Answers which do not 
respond to the questions or issues submitted do not 
determine such questions or issues,*® and will not 
support a general verdict or a judgment,*® and it is 
improper for the jury to return a clearly evasive 
answer.*^ However, the inaptitude of an answer 
to a question is not necessarily a conflict with the 
general verdict,** and an unresponsive answer, not 
inconsistent with other special findings and not in 
conflict with the general verdict, is not a good 
ground for setting the general verdict aside.*® An 
answer will not fail for lack of responsiveness to 
the question due to its uncertainty if it is rendered 
certain by the jury’s answers to other questions.*® 
Where answers are responsive to the interrogatories 
submitted they will not be disregarded because not 
such as anticipated owing to the defective form of 
the interrogatories.*1 Where the jury were in¬ 
structed to find the value of timber at the time it 
was cut and their answer finding the value is in 
the present rather than the past tense it is not er¬ 
roneous and misleading as finding the present value 
of the timber.** 

Conformity with pleadings and evidence. Find¬ 
ings must be responsive to the pleadings,** and the 


16. Kan.—Priest v. Kansas City Life 
Ins. Co., 227 P. 638. 116 Kan. 421, 
rehearing denied 230 P. '629, 117 
Kan. 1. 

17. Kan.—Farmers’ Elevator Co. of 
Bennington v. Markley, 249 P. 678, 
121 Kan. 666. 

18. Kan.—^Hunley v. Union Ins. Co., 
249 P. 686, 121 Kan. 674. 

64 C.J. p 1172 note 44. 

19. Kan.—^Priest v. Kansas City Life 
Ins. Co., 227 P. 638, 116 Kan. 421, 
rehearing denied 230 P. 629, 117 
Kan. 1. 

64 C.J. p 1173 note 45. 

80. Kan.—Altoona State Ba'nk v. 
Hart. 108 P. 818, 82 Kan. 398. 

81. Kan.—Cockerlll Zinc Co. v. 
Streets. 101 P. 476. 79 Kan. 806. 

88. Ill.—Chicago, etc., R. Co. v. Reil¬ 
ly. 7'5 I11.APP. 126. 

Neb.—In re Wilson's Estate, 208 N. 
W. 961. 114 Neb. 693. 

Separation of Jury generally see su¬ 
pra § 463. 

Separation after sealing verdict see 
supra 9 613. 

83. Kan.—^Frogge v. Kansas City 
Public Service Co.. 176 P.2d 112, 
162 Kan. 209. 


Tex.—^Texas Emp. Ins. Ass’n v. 
Frankum. 201 S.W.2d 800, 146 Tex. 
668—McCall v. Alpine Tel. Corp., 
Clv.App., 183 S.W.2d 205, affirmed 
184 S.W.2d 830, 143 TeX. 835. 

64 C.J. p 1173 note 50. 

84. Tex.—Gulf, C. & S. P. R, Co. v. 

Baker, Clv.App., 218 S.W. 7. 

84 C.J. p 1178 note 61. 

Answers held sntteieatly rsspoaaive 
to questions or issues 
Kan.—Progge v. Kansan City Public 
Service Co., 176 P.2d 112, 162 Kan. 

I 209. 

I Ohio.—^Ello V. Akron Transp. Co., 71 
N.E.2d 707, 147 Ohio St. 363. 

Tex.—^Bell Pub. Co. v. Garrett Engi¬ 
neering Co., 170 S.W.2d 197, 141 
Tex. 61. 

I 64 C.J. p 1173 notes 60 [a], 61 a. 

36. Tex,—Texas Emp, Ins. Ass'n v. 
Frankum, 201 8.W.2d 800. 

86. Ind.—Hines v. Drager, 130 N.E. 
664, 76 Ind.App. 624. 

164 C.J. p 1173 note 62. 

An answer to an nnsubmittad is- 
isns cannot be the foundation of a 
Judgment.—^McCall v. Alpine Tel. 
Corp., Civ.App., 183 S.W.2d 206, af¬ 
firmed 184 S.W.2d 830, 143 Tex. 336. j 

87. Kan.—Anders v. Atchison, T. &| 
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S. F. Ry. Co., 137 P. 966, 91 Kan. 
378. 

88. Kan.—Grubb v. Sargent, 230 P. 
1043. 117 Kan. 233. 

Findings Inconsistent with general 
verdict generally see Infra 9 663. 

89. Kan.—Grubb v, Sargent, supra. 

30. Tox.—St. Louis. S. P. & T. Ry. 
Co. V. Wall, Clv.App., 166 S.W. 627. 

64 C.J. p 1173 note 66. 

Construction together or as whole 
generally see supra '9 670. 

31. Ind.—^National Motor Vehicle Co. 
V. Kellum, 109 N.E. 196, 184 Ind. 
457. 

33. Mo.—Fry v. T. J. Moss Tie Co., 
35 S.W.2d 962, 225 Mo.App. 389. 

33. Ind.—^Farmers' Mut. P. Ins. Co. 
V. Jackman, 73 N.E. 730, 86 Ind. 
App. 1. 

Tex.—^New Nueces Hotel Co. v. Sor¬ 
enson. 76 S.W.2d 488, 124 Tex. 176 
—^Farmers’ State Bank of Haskell 
V. Stoker, Clv.App., 70 S.W.2d 269. 
64 C.J. p 1174 note 69—33 C.J. p 143 
note 71. 

Tindiags raspoasivs to party's own 

ploading’s furnish only basis on which 
party can recover.—New Nueces Ho¬ 
tel Co. V. Sorenson, 76 S.W.2d 488, 
124 Tex. 176. 
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findings must, likewise, he supported by the plead¬ 
ings.*^ A judgment cannot be founded on find¬ 
ings not responsive to the issues made by the 
pleadings, 35 unless supported by evidence to the ad¬ 
mission of which no objection was made.*® The 


court will properly disregard special findings of a 
jury which are unsupported by the pleadings,*"^ and 
portions of findings that are not responsive thereto 
may be stricken.*3 The findings of the jury must 
also correspond to,*3 and be sustained by,^® the evi- 


nadiasTV held to he responsive to 
pleadiARS 

Kan.—Coryell v. Edens, 150 P.2d 341, 

168 Kan. 771—Rainman v. National 
Mut. Caa. Co., 133 P.2d 145. 156 
Kan. 294—Duncan v. Branson, 110 
P.2d 789. 153 Kan. 344—-Jacobs v. 
Hobson, 79 P.2d 8C1, 148 Kan. 107 
—Moorhouse v. Robbins, 64 P.2d 
6, 146 Kan. 167. 

64 C.J. p 1174 note 69 [a], 
nndiaiers iiot in conflict with plead¬ 
ings 

Ohio.—Welch v. Rollman & Sons Co., 
44 N.B.2d 726, 70 Ohio App. 615. 

64 C.J. p 1174 note 69 [c]. 

Answer considered explanatory of 
proper findings 

In action by truck driver for inju¬ 
ries sustained when struck on left 
side by overtaking bus as truck made 
left turn at intersection, where pe¬ 
tition did not allege attempt of bus 
to pass in wrong lane as a ground of 
negligence, jury’s answer finding neg¬ 
ligence with, respect to attempt to 
pass in wrong lane was not erroneous 
when considered as explanatory of 
other parts of the an.swer constitut¬ 
ing a proper finding of negligence un¬ 
der Issues raised.-—Gabel v. Hanby, 
193 P.2d 239, 166 Kan. 116. 

34. Kan.—Olsburg State Bank v. An¬ 
derson, 142 P.2d 712, 157 Kan. 463 
—Bilsky V. Central Surety & In¬ 
surance Corporation, 96 P.2d 691, 
160 Kan. 868. 

Tex.—Wore v. Poindexter Furniture 
& Carpet Co., 117 S.W.2d 420. 131 
Tex. 668—Hodges v. Nix, Civ.App,, 
226 S.W.2d B76, refused no reversi¬ 
ble error—Providence Wash. Ins. 
Co. V. Cooper, Civ.App., 223 S.W.2d 
329, error refused no reversible er¬ 
ror—^Wiley V. Powell, Civ.App., 164 
S.W.2d 242, reversed on other 
grounds Powell v. Wiley, 170 S.W. 
2d 470, 141 Tex. 74--Port Worth & 
Denver City Ry. Co. v. Burton, Civ. 
App., 158 S.W.2d 601, error dis¬ 
missed—Texas & Pac, Ry. Co. v, 
Cassaday, Civ.App., 148 S.W.2d 471, 
error dismissed, judgment correct 
—Chance v. Warlick, Civ.App., 146 
S.W.2d 283, error dismissed, judg¬ 
ment correct—BIrdville Independ¬ 
ent School Dist. V. Deen. Civ.App., 
141 S.W.2d 680, affirmed Deen v. 
Birdvllle Independent School Dist., 

169 S.W.2d 111, 138 Tex. 389—Bur¬ 
ton-Lingo Co. V. Morton, Civ.App., 
126 S.W.2d 727, affirmed Morton v. 
Burton-Lingo Co.. 150 S.W.2d 239. ! 
136 Tex. 263—Sleeper v. Stratton j 
Civ.App.. 122 S.W.2d 1091, error | 
dismissed—Grimes v. Bowman, Civ. j 
App., 122 S.W.2d 361—Michels v. | 


Crouch. Civ.App., 122 S.W. 2d 211— 
Rogers v. Cook, Civ.App., 115 S.W. 
2d 1148, error dismissed—Lewis v. 
Gamble. Civ.App., 113 S.W.2d 659 
—Thibodeaux v. Boyt, Civ.App., 55 
S.W.2d 117, error dismissed. 

Wls.—Ludwig V. Wisconsin Power & 
Light Co., 8 N.W.2d 272, 242 Wis 
434. 

64 C.J. p 1174 note 60. 

A general verdict will not he sus¬ 
tained by an answer to a special ques¬ 
tion which states a fact or repre¬ 
sentation not alleged In petition — 
OlHburg State Bank v. Anderson, 142 
P.2d 712, 167 Kan. 463. 

35. Tex.—^Ware v. Poindexter Fur¬ 
niture & Carpet Co., 117 S.W.2d 420, 
131 Tex. 668—Hodges v. Nix, Civ. 
App., 225 S.W.2d 576, refused no re¬ 
versible error—Chance v. Warlick, 
Civ.App., 146 S.W.2d 283, error dis¬ 
missed, judgment correct—^Bird- 
ville Independent School Dist. v. 
Deen. Civ.App., 141 SW.2d 680, af¬ 
firmed Deen v. Birdvllle Independ¬ 
ent School Dist., 169 S.W.2d 111, 
138 Tex. 339—Grimes v. Bowman. 
Civ.App., 122 S.W.2d 361—Lewis v. 
Gamble. Civ.App., 113 S.W.2d 669. 

64 C.J. p 1174 note 61. 

36. Minn.—Abbott v. Morrlssette, 48 
N.W. 416, 46 Minn. 10. 

37. Tex.—Burton-Lingo Co. v. Mor¬ 
ton, Civ.App., 126 S.W. 2d 727, af¬ 
firmed Morton v. Burton-Lingo Co., 
150 S.W 2d 239, 136 Tex. 263—Rog¬ 
ers V. Cook, Civ.App., 116 S.W.2d 
1148, error dismissed—Central Sur. 
& Ins. Corp. v. McCowan, Civ.App., 
93 S.W.2d 472, error dismissed— 
Dendy v. Cockerham, Civ.App., 82 
S.W.2d 756. 

64 C J. p 1174 note 63. 

Notwlthataiuliag evldeace havlag 
direct reference to special Issues sub¬ 
mitted without support in pleadings, 
the Jury’s findings on such Issues 
could not be considered.—Wiley v. 
Powell, Civ.App., 164 S.W.2d 242, re¬ 
versed on other grounds Powell v. 
Wiley, 170 S.W.2d 470. 141 Tex. 74. 
TTnaapported IL&di&gs immaterial 
Tex.—Chance v. Warlick, Civ.App., 
146 SW.2d 283. error dismissed, 
judgment correct. 

Action not warranted hy statute 
While under statute court upon 
proper motion and notice may render 
Judgment in disregard of an issue 
"that has no support in the evidence" 
such action is not warranted by stat¬ 
ute solely upon ground of lack of 
pleadings to tender the issue.— 
Wright v. McCoy, Tex.Civ.App., 110 
S.W.2d 223. I 


Question presentable on motion for 
new trial 

The question whether answers to 
interrogatories are in irreconcilable 
conflict with, and not supported by, 
complaint cannot be presented by mo¬ 
tion for judgment on answers to in¬ 
terrogatories, but such question is 
properly presentable under motion 
for new trial.—Indianapolis Rys. v. 
Boyer, 26 N B.2d 62, 108 Ind.App. 161. 

38. Cal.—San Jose v. Freyschlag, 56 
Cal. 8. 

39. Ind.—Superior Meat Products v 
Holloway, 48 N.E.2d 83. 113 Ind. 
App. 320—Farmers’ Mut. F, Ins Co. 
v. Jackman, 73 N.E. 730, 35 Ind.App. 
1. 

64 C.J. p 1174 note 66—33 C.J. p 143 
note 71. 

40. U.S.—Anchor Cas. Co. v. Mc¬ 
Gowan, CC.A.Tex.. 168 F.2d 323. 

Kan.—Olsburg State Bank v. Ander¬ 
son. 142 P.2d 712, 157 Kan. 463— 
Walls v. Consolidated Gas Utilities 
Corp., 96 P.2d 656, 150 Kan. 919. 
N.Y.—De Long v. Massachusetts Fire 
& Marine Ins. Co., 262 N.Y.S. 166, 
238 APP.DiV. 760. 

Ohio,—Masters v. New York Cent. R. 
Co., 70 NE.2d 898, 147 Ohio St. 
293, certiorari denied 67 S.Ct. 1519, 
331 U.S. 836, 91 L Ed. 1848, rehear¬ 
ing denied 68 S.Ct. 33, 332 U.S. 786, 
92 L.Ed. 369. 

Tex.—Turner v. Texas Co., 169 S.W. 
2d 112, 138 Tex. 380—Great Ameri¬ 
can Ins. Co. v, D. W, Ray & Son, 
Com.App., 15 S.W.2d 223, rehear¬ 
ing denied 17 S,W.2d 779—Alvey v. 
Goforth, Civ.App., 263 S.W.2d 313, 
error granted—^Hopson v. Gulf Oil 
Corp., Civ.App., 237 S.W.2d 323, re¬ 
versed in part on other grounds 237 
S.W.2d 362, 160 Tex. 1—Smith v. 
Morgan. Civ.App., 236 S.W 2d 938, 
error dismissed—Craddock v. Hum¬ 
ble Oil & Refining Co., Civ.App., 234 
S.W,2d 137, error refused no revers¬ 
ible error—Yanowski v. Fort Worth 
Transit Co., Civ.App., 204 S.W.2d 
1001, error refused no reversible er¬ 
ror—Texas Employers’ Ins, Ass'n v. 
Cooper. Civ.App., 194 S.W.2d 819— 
Myers v. Minnlck, Civ.App,, 187 S. 
W.2d 941—Fort Worth & D. C. Ry. 
Co. v. Larson, Civ.App., 169 S.W.2d 
260—Wiley v. Powell, Civ.App., 164 
S.W 2d 242, reversed on other 
grounds Powell v. Wiley, 170 S.W. 
2d 470. 141 Tex. 74—State v. Lay- 
ton. Civ.App., 147 S.W.2d 616—Na¬ 
tional Debenture Corp. v. Smith, 
Civ.App., 132 S.W.2d 429, error dis¬ 
missed, judgment correct—Burton- 
Lingo Co. v. Morton, Civ.App., 126 
S.W.2d 727, affirmed Morton v. Bur- 
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dence. An answer or finding contrary to the evi' is unsupported by evidence cannot stand.^* Where, 
dence may properly be set aside,and a finding by however, it is not contended that the general ver- 
the jury on an issue not presented or supported by diet is unsupported by evidence it will not be dis- 
the evidence may be disregarded and a general turbed on the ground that answers to special inter¬ 


verdict based on special verdicts ai 

ton-Linso Co., 160 S.W.2d 239, 136 
Tex. 263—General Life Ins. Co. v. 
Potter, Civ.App., 124 S.W.2d 409— 
Sleeper v. Stratton, Civ.App., 122 
S.W.2di 1091, error dismissed— 
Michels V. Crouch, Civ.App., 122 S 
W.2d 211—Gossett v. Stubblefield, 
Civ.App., 121 S.W.2d 665—Wright 

V. McCoy, Civ.App., 110 S.W.2d 223 
—'National Indem. Underwriters of 
America v. Cherry, Civ.App., HO S 

W. 2d 115—^Harrison v. Harrison, 
Civ.App., 100 S.W.2d 780~Reed v. 
James, Civ.App., 91 S.W.2d 946— 
Osterloh v. San Antonio I’ublie 
Service Co., Civ.App., 77 S.W.2d 
290, error dismi.ssed-—Brotherhood 
of Locomotive Firemen and Engine- 
men V. Hall, Civ.App., 64 S.W.2d 
1044. 

64 C.X p 1174 note 66. 

Xf an. Imma is snhniltted under 'be¬ 
lief that there was evideuoe to sup¬ 
port it, but court subsequently be¬ 
comes convinced that there was no 
evidence, and his attention is called 
to It upon motion for new trial, court 
must set aside the issue and its an¬ 
swer and thereafter disregard them 
m entering judgment.—Pryor v. Le 
Sage, Civ.App.. 123 S.W.2d 308, af¬ 
firmed Le Sage v. Pryor. 154 S.W.2d 
446, 137 Tex. 456. 

Xnooxnpetent testimony cannot form 
basis of fact finding.—McClure v. 
May, Tex.Civ.App., 217 S.W.2d 44, er¬ 
ror dismissed—General Life Ins. Co. 
V. Potter, Civ.App., 124 S.W.2d 409. 

Disbelief of testimony gives no ex¬ 
cuse for a baseless finding of fact to 
the contrary. 

Kan.—Gabel v. Hanby, 193 P.2d 239, 
166 Kan. 116. 

Mass.—Laldlaw v. Vose, 164 N.E. 388, 
266 Mass. 600. 

Special flndinffs held supported by 
evidence 

(1) Generally. 

U.S.—Anchor Cas. Co. v. McGowan, 
C.C.A.Tex.. 168 F.2d 323. 

Kan.—^In re Erwin's Estate, 228 P.2d 
739, 170 Kan. 728—Frogge v. Kan¬ 
sas City Public Service Co., 175 P.2d 
112, 162 Kan. 209—Williams v. Kan¬ 
sas City Public Service Co„ 78 P.2d 
41, 147 Kan. 537. 

Tex.—Smith v. Henger, 226 S.W.2d 
425—Mohan v. Safeway Stores of 
Tex., Civ.App., 237 S.W.2d 813— 
Bridgeman v. Jefferson Amusement 
Co., Clv.App., 207 S.W.2d 138, re¬ 
fused no reversible error—Traders 
& General Ins. Co. v. Wilder, Civ. 
App., 186 S.W.2d 1011—Wright v. 
Carey, Civ.App., 159 S.W.2d 749 
—ReavlB V. Taylor, Civ.App., 162 


ly one of which 1 rogatories, not in 

S.W.2d 1030, error refused—Buelin' 
V. Smith. Civ.App.. 294 S.W. 317, 
reversed on other grounds, Com. 
App., Bulln V. Smith, 1 S.W.2d 691. 
(2) Where the matter in issue Is 
the value of profes.sional services, 
the fact that all the expert testimony 
offered in the case places a higher 
value on the services than that found 
by the jury does not render the jury's 
finding without support in the evi¬ 
dence, since it Is peculiarly within 
the province of the Jury to weigh 
opinion evidence and the judgment of 
experts, even when not contradicted, 
is not conclusive.—Guinn v. Coates, 
Tox.Civ.App., 67 S.W.2d 621. 

ITotwithstaudlug plaiatiirB testlmo- 
ny was only evideuoe as to value of 
mule killed by defendant, jury’s find¬ 
ing that value of mule was substan¬ 
tially less than that testified to by 
plaintiff was not so unsupported by 
evidence as to permit court to disre¬ 
gard It, since jury could have been 
Influenced by plaintiff’s interest in 
suit and their own knowledge of sub¬ 
ject.—Simmonds v. St. Louis, B. & M. 
Ry. Co.. 91 S.W.2d 332, 127 Tex. 23. 

41. Tex.—Edmlston v. Texas & W. 
O. R. Co.. 138 S.W.2d 626. 136 Tex. 
67—National Life & Acc. Ins. Co. v. 
Patterson, Civ.App., 94 S.W.2d 189, 
error dismissed. 

64 C.J. p 1174 note 67. 

CoalUoting’ evldeaoe 

Courts are without authority to set 
aside jury verdicts based on conflict¬ 
ing evidence.—^Volkmer v. Curlee, 
Tex.Civ.App., 261 S.W.2d 870, error 
refused no reversible error—Yanow- 
skl v. Fort Worth Transit Co., Tex. 
Civ.App,, 204 S.W,2d 1001, refused no 
reversible error. 

BCotioa 

(1) Where jury's answer to a spe¬ 
cial question was not supported by 
the evidence, a motion to strike It 
out should be sustained.—^Walls v. 
Consolidated Gas Utilities Corp., 96 
P.2d 666, 150 Kan. 919. 

(2) Under a statute in effect so 
providing the court was without au¬ 
thority to set aside a material finding 
without a proper motion after due 
notice—National Indem. Underwrit¬ 
ers of America v. Cherry, Tex.Civ. 
App., 110 S.W.2d 116. 

(3) A motion to set aside verdict as 
being against the weight of the evi¬ 
dence is addressed to the trial Judge's 
discretion.—McBride v. Williams, 23 
S.E.2d 49, 222 N.C. 766. 

42. Kan,—^Alllston v. Shell Petrole¬ 
um Corp., 66 P.2d 396. 143 Kan. 327. 
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conflict therewith, are unsupported 

Tex.—Texas & Pac. Ry. Co. v. Day, 
197 S.W.2d 332, 145 Tex. 277—Mtna. 
Cas. & Sur. Co. v. Davis, Civ.App., 
196 S.W. 2d 35—^Food Machinery 
Corp. V. Moon, Civ.App,, 166 S.W.2d 
773—Hunsley Paint Mfg. Co. v. 
Gray, Civ.App.. 166 S.W.2d 486. er¬ 
ror dismissed—Burton-Lingo Co. v. 
Morton, Civ.App., 126 S.W.2d 727, 
affirmed Morton v. Burton-Lingo 
Co., 150 S.W.2d 239, 136 Tex. 263— 
Central Sur. & Ins. Corp. v. Mc¬ 
Gowan, Civ App.. 93 SW.2d 472, 
error dismissed—Baldwin v. Motor 
Inv. Co., Civ.App., 89 S.W.2d 1076— 
Dendy v. Cockerham, Civ.App., 82 
S.W.2d 756—Gulf Production Co. v. 
Perry, Civ.App., 61 S.W.2d 1107. 
Statute permitting* oonrt to disregard 

(1) Statute permitting court to dis¬ 
regard any special-issue jury finding 
that has no support In the evidence 
was Intended to simplify procedure by 
permitting trial court to disregard 
Jury’s finding on an issue which 
should not have been submitted at all 
because of want of evidence sufficient 
to raise issue or warrant its submis¬ 
sion, and was not intended to author¬ 
ize trial court to a.ssume truthfulness 
of unsupported testimony of party to 
suit, or to give conclu.slve effect to 
opinion evidence Instead of leaving 
such matter for jury.—Simmonds v. 
St. Louis, B. & M. By. Co.. 91 S.W.2d 
332, 127 Tex. 23. 

(2) A finding may be disregarded 
only when there is no evidence to 
support finding, or finding is so con¬ 
trary to overwhelming preponderance 
of evidence as to be clearly wrong.— 
Volkmcr v. Curlee, Tex.Civ.App., 261 
S.W.2d 870, error refused no reversi¬ 
ble error. 

(3) Where the question presented 
by the established facta la one of law 
and the special issues relating there¬ 
to should never have been submitted 
to the jury a motion to disregard the 
findings of the jury on such issues 
may and should be granted.—Ameri¬ 
can General Ins, Co. v. Williams, Civ. 
App., 222 S.W.2d 907, reversed on oth¬ 
er grounds 227 S.W.2d 788, 149 Tex. 
1 . 

(4) A motion to disregard made un¬ 
der such statute must be directed to 
the objectionable special Issues and 
point out the reasons why they should 
be disregarded.—Jinks v. Whitaker, 
Civ.App., 195 S.W.2d 814, error re¬ 
fused no reversible error, 198 S.W.2d 
86, 145 Tex. 818. 

43. Cal. — Richmond Dredging Co. v. 
Atchison, T. & S. F. Ry. Co., 160 P. 
862, 31 Cal.App. 399. 
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by the evidence.^* It has been held that the alleged 
absence of evidence to support answers adverse to 
a party’s contention on special issues as to which he 
has the burden of proof does not constitute error, 
since the answers merely indicate that party did not 
discharge his burden.'*^ 

§ 562. Inconsistent Findings in General 

Special answers or findings must be consistent with 
each other and if they are Irreconcilably Inconsistent, 


aa a general rule, they destroy each other to the extent 
of the conflict, but it Is the duty of the court to attempt 
to reconcile them if It can reasonably be done. 

Answers to special interrogatories or findings in 
a special verdict must be consistent with each 
other.'*® Where findings or answers to special in¬ 
terrogatories on material issues are utterly and ir¬ 
reconcilably inconsistent with, or repugnant to, each 
other, they neutralize, nullify, or destroy each 
other they may and must be disregarded,*® and 


44. Ind.—Aufderheide v. Rohr, 118 
N.B. 823, 187 Ind. 206—Chicago & 
B. R. Co. V. Mitchell, 110 N.E. 680, 
184 Ind. 688. 

45. Tex.—Finck Cigar Co. v. Camp¬ 
bell. Civ.App., 114 S.W.2d 348, af¬ 
firmed 133 S.W.2d 769. 134 Tex. 260, 

48. Cal.—Tulare County Power Co. 

V. Pacific Surety Co., 185 P. 399. 43 
Cal.App. 316. 

Kan.—McCoy v. Weber, 212 P.2d 281, 
168 Kan. 241—^Packer v. Fairmont 
Creamery Co., 146 P.2d 401, 158 
Kan. 191—McGuire v. McGuire, 103 
P.2d 884, 162 Kan. 237. 

Wis.—Fich V. Mulholland, 4 N.W. 527, 
48 Wis. 310. 

64 C.J. p 1176 note 72. 

Inconsistent findings and conclusions 
In trial by court see infra 9 636. 

A itatuta authorizing judgment on 
special findings where they are In¬ 
consistent with the general verdict 
implies that such special findings 
must be consistent with each other.— 
McCoy V. Weber, 212 P.2d 281, 168 
Kan. 241—Packer v. Fairmont Cream¬ 
ery Co., 146 P.2d 401, 158 Kan. 191. 
Spsoial findings or verdicts held oon- 
flioting, inoonnistent;, or self-contra¬ 
dictory 

Ohio.—Flshback v, Norman, 69 N.B. 

2d 169, 78 Ohio APP. 129. 

Pa.—Hoxworth v. Otten, Com.Pl., 12 
Monroe L.R. 3. 

Tex.—Meadolake Foods v. EJstes, 218 
S.W.2d 862, error refused 219 S.W. 
2d 441, 148 Tex. 13—Gruy v. Reiter 
Foster Oil Corp., Civ.App., 150 S.W. 
2d 842—Stanley v. Martin Wagon 
Co., Civ.App., 39 S.W.2d 127, error 
refused—Connecticut General Life 
Ins. Co. V. Horner, Civ.App, 21 S. 

W. 2d 46, error dismissed—Southern 
Surety Co. v. Solomon, Civ.App,, 
4 S.W.2d 699. 

64 C.J. p 1175 note 72 [b]. 

Special findings or verdicts held not 
oonflieting, inconsistent, or self- 
oontrodictory 

U.S.—Connecticut Fire Ins. Co. of 
Hartford, Conn., v. Hurst, C.C.A. 
Mo., 11 P.2d 254. 

Ga.—^Monroe Mercantile Co. v. Arnold, 
34 S.E. 176, 108 Ga. 449. 

Iowa.—McClure v. Great Western 
Acc. Assoc., 118 N W. 269, 141 Iowa 
S60. 

Kan.—In re Edwin’s Estate, 228 P.2d 
789. 170 Kan. 728—Lee v. Gas Serv¬ 


ice Co.. 201 P.2d 1023, 166 Kan. 286 
—^Waldner v. Metropolitan Life Ins. 
Co.. 87 P.2d 615, 149 Kan. 287. 

Mass.—Hartmann v. Boston Herald- 
Traveler Corp., 80 N.B.2d 16, 323 
Mass. 66. 

N.C.—Pender v. North State Life Ins. 
Co., 79 S.E. 293, 163 N.C. 98. 

Pa.—McMeekin v. Prudential Ins. Co. 
of America, 36 A.2d 430, 348 Pa. 668 
—Lilley V. Dietz, Com.Pl., 52 Lane. 
LRev. ^41. 

Tex.—Traders & General Ins. Co. v, 
Ross, 117 S.W.2d 423, 131 Tex. 662 
—Driver v. Worth Const. Co., Civ. 
App., 264 S.W.2d 174, error grant¬ 
ed—De Borde v. Bryan, Civ.App., 
263 S.W.2d 63, refused no reversible 
error—Consolidated Underwriters 
v. Taylor. Civ.App., 197 S.W.2d 216, 
error refused no reversible error— 
Johnson Aircrafts v. Elchholtz, Civ. 
App,, 194 S.W.2d 815, refused no re¬ 
versible error—Traders & General 
Ins. Co. v. Wilder, Civ.App., 186 S. 
W.2d 1011, refused for want of mer¬ 
it—Gourley v. Iverson Tool Co„ Civ. 
App, 186 S.W.2d 726, refused for 
want of merit—Leonard v. Toung, 
Civ.App., 186 S.W.2d 81—Magnolia 
Petroleum Co. v, Johnson, Civ.App,, 
176 S.W.2d 774—Border State Life 
Ins. Co. v. Noble, Civ.App., 138 S. 
W.2d 119, error dismissed. Judg¬ 
ment correct—Texas Prudential 
Ins Co V. Padgett, Civ.App., 120 
S.W. 2d 927—Robertson v. Buck X- 
Ograph Co., Clv.App., 114 S.W.2d 
308—Maniatis v. Texas Mut. Life 
Ins. Co., Civ.App., 90 S.W.2d 936— 
Hicks V. Dunlap. Civ.App., 69 S. 
W.2d 884, error dismissed—^Velas- 
fiuez V. International-Great North¬ 
ern Ry. Co.. Civ.App., 36 S.W.2d 
1070—^American Auto. Ins. Co. v. 
Fox, Civ.App., 218 S.W. 92. 

Wis.—^Wiesman v. American Ins. Co., 
199 N.W. 65. 184 Wis. 623, amend¬ 
ment of mandate and opinion de¬ 
nied WIesman v. American Ins. Co. 
of Newark, N. J,. 200 N.W. 304. 184 
Wis. 623—Pernhaber v. Stein, 196 
N.W. 906, 182 Wis. 61. 

64 C.J. p 1176 note 72 [cj—83 C.J. P 
143 not® 74 £a]. 

47. Ind.—^Drewrys Limited, U. S. A. 
V. Crlppen, 44 N.E.2d 1006, 113 Ind. 
App. 120—Junior Toy Corporation 
V. Novak, 21 N.B.2d 446, 107 Ind. 
App. 427—Standard OU Co. of In¬ 
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diana v. Thomas, 18 N.E.2d 336, 
106 Ind.App. 610. 

Ohio,—Larrissey v. Norwalk Truck 
Lines. 98 N.E.2d 419, 166 Ohio St. 
207—Klever v. Reid Bros. Exp., 86 
N.B.2d 608, 161 Ohio St, 467—Pish- 
back v. Norman, 69 N.E,2d 169, 78 
Ohio App. 129. 

Tex.—^Fidelity & Casualty Co. of New 
York V. McLaughlin. 186 S.W.2d 
956, 134 Tex. 613—Hancock v. Sam¬ 
mons. Civ.App., 267 S.W.2d 262— 
Airline Motor Coaches v. Guidry, 
Civ.App,, 241 S.W.2d 203, error re¬ 
fused no reversible error—Simmons 
v. Perkins. Civ.App., 193 S.W.2d 737 
—McCall V. Alpine Tel, Corp,, Civ, 
App., 183 S.W.2d 206, affirmed 184 
S.W.2d 830, 143 Tex, 335—Fort 

Worth & D. C. Ry. Co. v. Welch, 
Civ.App., 154 S.W.2d 896—Houston 
Natural Gas Co. v. Kluck, Civ.App., 
154 S.W.2d 604. affirmed 163 S.W. 
2d 618, 139 Tex, 491—Niebuhr v. 
Behringer, Civ.App., 123 S.W.2d 733, 
error dismissed. Judgment correct 
—Le Master v. Farrington, Civ. 
App., 103 S.W.2d 189, error dis¬ 
missed—Howard v. Howard, Civ. 
App., 102 S.W.2d 473, error refused 
—Mays v. Smith, Civ.App,, 96 S.W. 
2d 1342, error dismissed—Ed S. 
Hughes Co. v. Clark Bros, Co., Civ. 
App., 63 S.W. 2d 230. 

64 C.J. p 1176 note 73. 

There Is an priority of findings, ei¬ 
ther in degree or importance, and, 
where two findings with respect to a 
material fact are such that both can¬ 
not be true, neither can stand.—Pear¬ 
son V. Doherty, 183 S.W.2d 463, 143 
Tex. 64—^Airline Motor Coaches v. 
Guidry, Tex.Civ.App., 241 S.W.2d 203, 
error refused no reversible error^— 
Anding v. Queener, Tex.Civ.App., 138 
S.W.2d 126, error dismissed. Judg¬ 
ment correct—Ford Rent Co. v. 
Hughes. Tex.Clv.App., 90 S.W.2d 290. 

48. Ohio.—Larrissey v. Norwalk 
Truck Lines, 98 N.E.2d 419, 165 
Ohio St. 207—Klever v. Reid Bros. 
Exp., 86 N.E.2d 608, 161 Ohio St. 
467, 

Or.—Whelpley v. Frye, 263 P.2d 296, 
199 Or. 630. 

Tex.—Southern Underwriters v. Gar- 
iepy, Civ.App., 106 S.W.2d 760, er¬ 
ror dismissed. 

64 C.J. p 1175 note 74. 
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the trial court may take such further action as the i as discussed in New Trial § 66 b, or return them 
ends of justice require.'*® The court may set them to the jury for further consideration and they 
aside,60 declare a mistrial,6^ and order a new trial, | alone cannot be made the basis of a judgment, as 


▼erdiot should aot h* reoelTsd when 
It contains conflicting material find¬ 
ings.—Blaugrund v, Gish, Civ.App., 
179 S.W.2d 267, affirmed 179 S.W.2d 
266, 142 Tex, 379. 

Trial court could not obooso on 

which findings it would rest judg¬ 
ment.—Service Mut. Ins. Co, of Texas 
V. Moaning, Tex.Civ.App„ 129 S.W.2d 
841. 

49 . Tex.—Traders & General Ins. Co. 

V. Carllle, 161 S.W.2d 484. 138 Tex. 
623, answer to certified question 
conformed to, Civ.App., Traders & 
General Ins. Co. v. Carlisle, 162 S. 

W. 2d 761. 

60 . Tex.—Badford v. Automobile Un¬ 
derwriters of America, Com.App., 
299 S.W. 852—^Kennedy v. Texas 
Employers Ins. Ass*n, Civ.App., 169 
S.W. 2d 784, error refused—Long v. 
Safety Cas. Co., Civ.App., 128 S.W. 
2d 92, reversed on other grounds 
Safety Cas. Co. v. Long, 152 S.W.2d 
1102, 137 Tex. 209—Slnclalr-Pralrle 
Oil Co. V, Beadle, Civ.App., 89 S.W. 
2d 426, error dismissed. 

Wls.—Earl v. Napp, 261 N.W. 400, 
218 Wis, 433. 

64 C.J. p 1176 note 76. 

One answer may not he aet aside 
merely because It is Inconsistent with 
the answer to another special ques¬ 
tion.—Giltner v. Stephens, 200 P,2d 
290, 166 Kan. 172. 

61. Tex.—Porter v. Polls, Civ.App., 
169 S.W.2d 216, error refused—Gra¬ 
ham V. Dallas Railway & Terminal 
Co., Civ.App., 165 S,W.2d 1002, er¬ 
ror refused—Texas & N. O. R, Co. 
v. Young. Civ.App., 148 S.W.2d 229 
—Crysel v. A. W. Fahra Auto Sup¬ 
ply Co.. Civ.App., 146 S.W.2d 293— 
Beard & Stone Electric Co. v. Shof- 
ner, Civ.App., 56 S.W.2d 931. 
Ordinarily, a direct conflict In the 

Jury's answers to special issues re¬ 
quires the couii; to declare a mistrial. 
—Traders’ & General Ins. Co. v, Em- 
mert, Tex.Clv.App., 76 S.W.2d 208, 
error refused. 

Where findings both establish and 
defeat cause of action, a mistrial 
should be declared.—Joiner v. Joiner, 
Tex.Civ.App., 87 S,W.2d 903, reversed 
on other grounds, Com.App., 112 S.W. 
2d 1049. 

Oonlllot tantamount to mistrial 

Where there is an irreconcilable 
conflict in findings, and verdict is con¬ 
flicting on material issues, it is tan¬ 
tamount to a "mistrial.”—^Klng v. 
Hill, Clv.App.. 167 S.W.2d 628, af¬ 
firmed 172 S.W.2d 298, 141 Tex. 294— 
Bdson V. Perry-Foley Funeral Home. 
Tex.CIv.App.. 132 S.W.2d 282. Error 
dismissed. Judgment correct 
19 C.J.S.—21 


Tladlngs held not so inoonsistent 

as to require a mistrial or make the 
action of court In not declaring a mis¬ 
trial erroneous.—Redmon v. Caple, 
Tex.Clv.App.. 159 S.W.2d 210, error 
refused—American General Ins. Co. 
V. Bell. Tex.Clv.App.. 116 S.W.2d 877. 
53. Tex.—Traders & General Ins. Co 

V. Carllle. 161 S.W.2d 484, 138 Tex, 
523, answer to certified question 
conformed to Traders & General 
Ins. Co. V. Carlisle. Civ.App., 162 S. 

W. 2d 761—A. B. C. Stores V. Taylor, 
148 S.W.2d 392. 136 Tex. 89—Mead- 
olake Foods v. Estes, Civ.App., 218 
S.W.2d 862, error refused 219 S.W, 
2d 441, 148 Tex. 13—Texas Emp. 
In.s. Ass'n v. Welhs, Civ.App., 207 
S.W,2d 693, refused no reversible 
error—Traders & General Ins. Co. 
v. Collins. Civ.App.. 179 S.W.2d 625, 
error refused—^Blaugrund v, Gish, 
Civ.App., 179 S.W.2d 257, affirmed 
179 S.W.2d 266. 142 Tex. 379—Wich¬ 
ita Valley R, Co. v. Durrett, Civ. 
App,. 174 S.W.2d 329, error refused 
—Pantazls v. Dallas Ry, & Termi¬ 
nal Co., Civ.App., 162 S.W.2d 1018, 
error dismissed—^Willard v, Whit¬ 
aker. Civ.App., 163 S.W.2d 878. er¬ 
ror refused—United Employers 
Ca.<3ualty Co v. Summerour, Civ. 
App,, 161 S.W.2d 247, error dis¬ 
missed, Judgment correct—Federal 
Underwriters Exchange v. Green, 
Civ.App., 160 S.W.2d 98, error dis¬ 
missed, Judgment correct—Texas & 
N. O. R. Co. v- Young, Civ.App., 148 
S.W. 2d 229—Southern Underwrit¬ 
ers V. Mowery. Civ.App., 147 S.W. 
2d 834, error dismissed. Judgment 
correct—Dulaney Inv. Co. v. Wood, 
Clv.App., 142 S.W.2d 879, error dis¬ 
missed, Judgment correct—Work¬ 
men’s Loan & Finance Co, v. Dunn, 
Clv.App., 134 S.W.2d 870—Standard 
Paving Co. V. Pyle, Clv.App., 181 S. 
W.2d 200—Shell Petroleum Corp. 
V. Liberty Gravel & Sand Co., Civ, 
App., 128 S.W.2d 471—Southern Un¬ 
derwriters V. Kelly, Civ.App,, 110 
S.W. 2d 163, error dismissed—Mary¬ 
land Cas. Co. V. Brown, Civ.App., 
110 S.W,2d 130, reversed on other 
grounds 115 S.W.2d 894, 181 Tex. 
404. 

64 C.J. p 1175 note 76. 

After new trial 

Where Jury’s verdict Is in irrecon¬ 
cilable conflict on ultimate fact is¬ 
sues controlling disposition, no Judg¬ 
ment can be entered thereon, but 
court must set aside verdict end 
grant new trial, on which, if such 
conflict again results, it is duty of 
court to call Jury's attention thereto 
and send them back for further de¬ 
liberation,—Kennedy v. Texas Em¬ 
ployers Ins. Ass’n. Tex.ClvJlpp., 169 
S.W.2d 784, error refused. 
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Boles of procedore; writlag ABd oth- 
ar requirements 

(1) Action of trial court in orally 
calling to jury’s attention the con¬ 
flict in their answers to special Issues 
rendering the entry of any Judgment 
thereon impossible, and retiring Jury 
for further deliberation, did not con¬ 
stitute "instructions" required to be 
in writing.—Pantazls v, Dallas Ry. & 
Terminal Co., Tex.Civ.App., 162 S.W. 
2d 1018, error dismissed. 

(2) However, under a rule of pro¬ 
cedure having the force and effect of 
a statute and providing that if a ver¬ 
dict contains conflicting findings, the 
court shall call the Jury’s attention 
thereto in writing, an oral charge 
calling the Jury's attention to a con¬ 
flict and urging further consideration 
with a view to reconciliation is error. 
—Standard Acc. Ins. Co. v. Denbow, 
Tex.Civ.App., 183 S.W.2d 680, affirmed 
186 S.W.2d 236, 143 Tex. 466—Con¬ 
solidated Underwriters v. Ruff, Tex. 
Clv.App., 164 S.w.2d 660. error re¬ 
fused. 

(3) Such rule is no more than a 
crystallizing Into a rule form of what 
the courts have established as per¬ 
missible in such contingency.—Trad¬ 
ers & General Ins. Co. v. Carllle, 161 
S.W.2d 484, 138 Tex. 623, answer to 
certified question conformed to, Civ, 
App., Traders & General Ins. Co. v. 
Carlisle, 162 S.W.2d 761. 

(4) Under the rule the court may 
call attention only to the conflicts, 
and a charge purporting to tell the 
Jury why the answers are conflicting 
constitutes reversible error, and so 
where Jury returned conflicting an¬ 
swers and trial court informed Jury 
that the answers were conflicting and 
why they were conflicting, and jury 
Anally reconciled all answers and 
brought in a verdict, there was re¬ 
versible error.—Fort Worth & Denver 
City Ry. Co. v. Walters. Tex.Civ.App., 
164 S.W,2d 177, error refused, 

(5) Trial court should advise Jury 
of the conflict without indicating or 
permitting counsel to do so that It 
would be to the interest of one of the 
parties to have a certain issue an¬ 
swered in a certain way.—Pantazls v. 
Dallas Ry. & Terminal Co., Tex.Civ. 
App., 162 S.W.2d 1018, error dis¬ 
missed. 

(6) Evidence held not to sustain 
contention that trial court, In retir¬ 
ing jury for further deliberation be¬ 
cause of Irreconcilable conflict in 
their answers to Issues submitted, 
committed the error of telling jury 
their answers were wrong, or coerced 
Jury Into agreeing upon and returning 
into court its final verdict.—Pantazls 
V. Dallas Ry. & Terminal Co., Tex. 
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discussed in Judgments § 55 b. The defect is one 
which cannot be waived by the parties.58 

While answers or findings which conflict with 
each other may require the setting aside of the 
special verdict in which they are contained,54 they 
have no effect on and do not control, overcome, or 
override a general verdict^B which will stand if 
other special findings sufficient to support the gen¬ 


eral verdict are not in conflict with it.®® In any 
event, conflicting findings destroy each other only 
to the extent of the conflict,®'^ and, if what remains 
is sufficient to support a judgment, the conflicting 
findings are immaterial.®® The fact that two 
answers or findings are somewhat inconsistent 
is not always fatal,®® as where they are recon¬ 
cilable,®® one is material and the other is im- 


Clv.App., 162 S.W.2d 1018, error dlB- 
xnissed. 

(7) Written Instruction prepared 
by trial court in presence of counsel 
for both sides without exception 
thereto, calling attention of jury to 
conflict In findings, duly read to the 
Jury, was held not an illegal com¬ 
ment by the court, but instead a prop¬ 
er compliance with rules.—Traders & 
General Ins. Co, v. Collins, Tex.Civ. 
App., 179 S.W.2d B26, error refused. 

Trial jadga acted within his disore- 
tlon In pointing ont oonfliot in an¬ 
swers of jury to special issues and 
sending Jury back with Instructions 
to further deliberate with a view to 
removing or reconciling conflict.— 
Maryland Cas. Co. v. Brown, Civ.App., 
110 S.W.2d 130, reversed on other 
grounds 116 S:W.2d 394, 131 Tex. 404. 

Bepeated reconsideration 

(1) In repeatedly sending Jury back 
for further deliberations when jury 
presented inconsistent verdicts trial 
court did not abuse its discretion, it 
being within discretion of court to 
send Jury back as often as necessary 
to the end of obtaining a coherent 
verdict that would support a Judg¬ 
ment and thus avoid the necessity of 
declaring a mistrial.—Dallas Ry. & 
Terminal Co. v. Horton, Tex.Clv.App,, 
119 S.W,2d 122, error dismissed. 

(2) So, the return of Jury to Jury 
room three times In order to eliminate 
conflicts In their answers to special 
Issues was not error, where trial 
court did not disclose to jury the 
effect of their answers.—^Hartford | 
Acc. & Indem. Co. v. Clark, Tex.Civ, 
App., 126 S.W.2d 799, error dismissed, 
Judgment correct. 

A. UttgaiLt ahotad. not be deprived 
of bie right to » eabmlseioa to Jury 
of his grounds of defense simply be¬ 
cause conflicting answers may be giv¬ 
en by jury.—Texas & N. O. R. Co. v. 
Young, Tex.Civ.App., 148 S.W.2d 229. 

63. Tex.—Siratt v. Worth Const. Co., 
C1V.APP., 263 S.W.2d 842, error 
granted. 

64. Tex.—Radford v. Automobile 
Underwriters of America, Com, 
App., 299 S.W. 852—Long v. Safety 
Cas. Co., Civ.App., 128 S.W.2d 92, 
reversed on other grounds Safety 
Cas. Co. V. Long. 152 S.W.2d 1102, 
187 Tex. 209. 

64 C.J. p 1176 note 78. 


55. Ind.—^Junior Toy Corporation v. 
Novak, 21 N.E.2d 446, 107 Ind App. 
427—Standard OH Co. of Indiana v. 
Thomas, 13 N.E.2d 336. 105 Ind.App. 
610. 

Iowa.—Corpus Juris cited, la Tobin 
V. Van Orsdol, 45 N.W.2d 239, 244, 
241 Iowa 1331. 

Mich.—Izzo V. Weiss, 259 N.W. 296, 
270 Mich. 372. 

Or.—Whelpley v. Frye, 268 P.2d 295, 
199 Or. 630. 

64 C.J. p 1176 note 79. 

56. Ind,—Indianapolis St. R. Co. v. 
Taylor, 80 N.B. 436, 39 Ind.App 
692. 

64 C.J. p 1176 note 80. 

Consistency or inconsistency of spe¬ 
cial flndlngs ajid general verdict 
generally see infra § 663. 

57. Tex.—^Fidelity & Casualty Co 

of New York v. McLaughlin, 135 
S.W.2d 96'6. 134 Tex. 613—Gil- 

crease v. Hartford Acc. & Indem. 
Co., Civ.App., 262 S.W.2d 716. 

58. Tex.—^Duplantls v. Martin, Civ, 
App., 266 S.W.2d 179, error dismiss¬ 
ed—Gllcrease v. Hartford Acc. & 
Indem Co., Civ.App., 262 S.W. 2d 
716—Gaines v. Lee, Civ.App., 176 
S.W.2d 728, error refused—Border 
State Life Ins. Co. v. Noble, Civ. 
App., 138 S.W.2d 119, error dis-, 
missed. Judgment correct—^Allen v. 
Texas & N. O. R. Co.. Civ.App., 70 
S.W.2d 768, error dismissed. 

Zf there remaias at least one Had- | 
lag supporting the judgment which Is 
not In conflict with any other, the 
existence of an Irreconcilable con- 
I fllct between certain flndlngs is Im¬ 
material.—Gllcrease v. Hartford Acc. 
& Indem. Co., Tex Civ.App., 262 S.W. I 
2d 715—Aranda v. Texas & N. O. R. 
Co., Tex.Clv.App., 140 S.W.2d 236, 
error dismissed, judgment correct. 

Controlling Issue 

(1) Inconsistency or conflict In 
Jury flndlngs will not prevent rendi¬ 
tion of final Judgment where there 
is finding free from conflict on a con¬ 
trolling issue.—^Ford Rent Co. v. 
Hughes, Tex.Clv.App., 90 S.W.2d 290. 

(2) Where conflict of findings on 
special issues is not on a controlling 
issue, it may be reasonably recon¬ 
ciled with all other issues as found 
by Jury.—Traders & General Ins. Co 
V. Milliken, Tex.Civ.App., 110 S.W.2d 
108. 


(8) Where a finding Is made upon 
an Issue which determines a cause, 
other issues bearing upon the same 
cause become Immaterial, and the 
fact that other findings are made not 
in any way Inconsistent with the find¬ 
ings which dispose of the case Is of 
no conseoLuence.—In re Anderson’s 
Estate, 86 P.2d 212, 29 Cal App.2d 
637. 

(4) So, affirmative findings that no 
negligent acts of defendant railroad 
company proxlmately caused death 
of plaintiffs' decedent were sufficient 
to support judgment for defendant, 
notwithstanding conflicting findings 
on Issues as to deceased’s contribu¬ 
tory negligence.—Allen v, Texas & N. 
O. R. Co., Tex.Clv.App., 70 S.W.2d 
758, error dismissed. 

59. Tex.—Schneider v. Delavan, Civ. 
App , 118 S.W.2d 823. Error dis¬ 
missed—Northwestern Fire & Ma¬ 
rine Ins. Co. V. Allred. Civ.App., 19 
SW.2d 916, error dismissed. 

64 C.J. p 1176 note 81. 

60. N.Y.—Sherman v. Millard, 269 N. 
Y.S. 416, 144 Mlsc. 748. 

Tex.—State v. Hale. 146 S.W.2d 781, 
13 Tex. 29—Traders & General Ins. 
Co. V. Ross, 117 S.W.2d 423. 131 
Tex. 662—Lewis v. Texas Emp. Ins. 
Ass'n, Civ.App., 197 S.W.2d 187, 
error refused no reversible error— 
Leonard v. Young, Civ.App., 186 S. 
W.2d 81—Walker v. Houston Elec. 
Co., Civ.App., 166 S.W.2d 973. er¬ 
ror refused—Fort Worth & D. C. 
Ry. Co. V. Welch, Civ.App., 164 S. 
W.2d 896—^Aranda v. Texas & N. O. 

R. Co., Civ.App., 140 S.W.2d 286, 
error dismissed. Judgment correct 
—Lewis v, Martin. Civ.App., 120 S. 
W.2d 910, error refused—^Batey v. 
Greenwood Floral Co., Civ.App., 118 

S. W.2d 647—^Howard v. Howard, 
Civ.App.. 102 S.W.2d 473, error re¬ 
fused—Yarbrough v. Dallas Ry. 
& Terminal Co., Civ.App., 67 S.W. 
2d 1093, reversed on other grounds 
97 S.W.2d 169, 128 Tex. 446. 

Oohlllots or oontradlctiohs which 
are apparent rather than real may 

be disregarded.—Texas Indem. Ins. 
Co. V. Staggs. 134 S.W.2d 1026. 134 
Tex. 818, answers to certified ques¬ 
tions conformed to, Civ.App., 138 S. 
W.2d 174—Chicago, R. I. & G. Ry. 
Co. V. Zumwalt, Tex.Com.App., 239 
S.W. 912. 
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material,®! or both would support precisely the 
same judgment in favor of the same party.®* In 
some instances, one of two repugnant answers or 
findings will be given effect and the other will be 
disregarded,®* as where one is supported by evidence 
and the other is not,®^ one is on an issue properly 
submitted and the other is on an issue which should 
not have been submitted,®® one is a finding of fact 
and the other is a conclusion of law,®® one is specific 
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and the other is general,®^ one is definite and the 
other is duplicitous or ambiguous,®* or one is a 
positive finding of a material fact which is con¬ 
clusive of the controversy and the other is merely 
incidental.®® Mere inconsistencies of jury's find¬ 
ings are not enough to render such findings in con¬ 
flict with each other."^® Two findings will be con¬ 
sidered in conflict only when they oppose each 
other and the opposition is such that both cannot be 


61. Tex.—Texas Indem. Ins. Co. v. 
Stagrga, 134 S.W.2d 1026. 134 Tex. 
318, answers to certified questions 
conformed to, Civ.App., 138 S.W, 
2d 174—Erwin v. Wei born. Civ, 
App., 207 S.W.2d 124, error refused 
no reversible error—Long v. Safety 
Cas. Co.. Civ.App., 128 S.W.2d 92. 
reversed on other grounds Safety 
Cas. Co. v. Long, 152 S.W.2d 1102, 
137 Tex. 209—Allen v. Texas & N. 
O. R. Co.. Civ.App., 70 S.W.2d 758, 
error dismissed, 

Wis.—Rosholt V. Worden-Allen Co., 
144 N.W. 660, 156 Wla. 168. 
Finding not immaterial 

Where Jury made Irreconcilable 
findings, one finding could not be dis¬ 
regarded as immaterial so as to au¬ 
thorize entry of judgment for plain¬ 
tiff, even If the trial judge could 
properly have refused the issue.— 
Cox v. Ekstrom, Tex.Civ.App., 163 S. 
W.2d 845, error refused. 

Findings not on “altlmats” or **inate. 
rial" issues 

In trespass to try title suit, where¬ 
in plaintiff claimed that deed from 
plaintiff to defendants was forged, 
but jury found that deed was duly ex¬ 
ecuted, special issues on whether 
plaintiff claimed the land adversely 
to defendants after execution of the 
deed or agreed with defendants to 
live upon the land upon certain con¬ 
ditions. which did not embrace all 
statutory elements of adverse pos¬ 
session, and if answered consistent¬ 
ly would not support Judgment for 
either party grounded upon limita¬ 
tion title, were not "ultimate" or 
"material” issues on any limitation 
title, and hence Inconsistency In find¬ 
ings thereon did not preclude judg¬ 
ment for defendants, where defini¬ 
tions of legal terms used in such is¬ 
sues were not requested or given.— 
Hogg V, Smith, Tex.Civ.App., 167 S. 
W.2d 166, error refused. 

62. N.C.—Sterne v. Benbow, 66 S.E. 

446, 1'51 N.C- 460—^McCasklll v. 

Currie, 118 N.C. 316. 

63. Tex.—^American (Seneral Ins, Co. 
V. Williams, Civ.App., 222 S.W.2d 
907, reversed on other grounds 227 
S.W.2d 788, 149 Tex. 1. 

84 , Tex.—^Neely v. Woolley, Civ.App., 
164 S.W.2d 973—Long v. Safety 
Cas. Co., Civ.App., 128 S.W.2d 92, 


reversed on other grounds Safety 
Cas. Co. V. Long, 162 S.W.2d 1102, 
137 Tex. 209. 

64 C.J. p 1176 note 86. 

65. Tex.—^American General Ins. Co. 
V. Willlama, Civ.App., 222 S.W,2d 
907, reversed on other grounds 227 
S.W.2d 788, 149 Tex. 1. 

68. Cal.—Bank of Anderson v. Home 
Ins. Co. of New York, 111 P. 607, 
14 Cal.App. 208. 

64 C.J. p 1176 note 87. 

Finding which amounts to nothing 
more than a conolnslon, if contradict¬ 
ed by detailed finding of ultimate 
facts, must yield thereto.—Krey v, 
Schmidt. 240 P.2d 163, 172 Kan. 319 
—Hultberg v. Phllllppl, 220 P.2d 208, 
169 Kan. 610. 

Speolflo Undings as to what parties 
agreed, rather titan label given to 
agreement either by Jury or by the 
parties themselves, would control le¬ 
gal consequences of their acts and 
would determine their respective 
rights and liabilities.—Leonard v. 
Young, Tex.Civ.App., 186 S.W.2d 81. 

67. Kan.—Krey v. Schmidt, 240 P. 
2d 163, 172 Kan. 319—Hultberg v. 
Phllllppl, 220 P.2d 208, 169 Kan. 

! 610—Smith V. Atchison, T. & S. F. 

Ry. Co.. 66 P.2d 662, 146 Kan. 615. | 
Tex.—Boyd v. Texas & N. O. R. Co., 
Civ.App., 218 S.W.2d 634, error 
refused no reversible error—Leon¬ 
ard V. Young, Civ.App., 186 S.W.2d 
81—^Vi’'alker v. Houston Elec. Co., I 
[ Civ.App., 165 S.W.2d 973, error re¬ 
fused—Port Worth & P. C. Ry. 

I Co. V. Welch, Civ.App., 164 S.W.2d 
I 896—State Nat. Bank of Houston 

V. Woodfln, Civ.App., 146 S.W.2d 
I 284, error refused—^Aranda v. Texas 

& N. O. R, Co., Civ.App., 140 S.W. 
2d 236, error dismissed, Judgment 
correct—Howard v. Howard, Civ. 
App., 102 S.W.2d 478, error refused 
—Peeler v. Smith, Civ.App., 18 S. 

W. 2d 938, affirmed, Com.App., 29 
S.W.2d 976. 

Wis.—Trastek v. Dahlem, 262 N.W. 
609, 219 Wis. 249. 

Conflict between general verdict and 
special findings see infra {§ 663, 
664. 

Chi&eral flndlaga in ths aature of 
oottolusioas, if contradicted by spe- 
; cial or detailed findings, cannot pre- 
I vail but are controlled by, and must 
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yield to, such detailed findings of ul¬ 
timate facts —^Harrison v. Travelers 
Mut. Cas. Co„ 134 P.2d 681, 166 Kan. 
492—^Fisher v. Wichita Tran.sp. Corp., 
134 P.2d 393, 156 Kan. 600—Eldredge 
V. Sargent, 96 P.2d 870, 150 Kan. 824. 

68. Tex.—Fort Worth & D. C. Ry. 
Co. V. Welch. Civ.App., 154 S.W.2d 
896—^Howard v. Howard, Civ.App., 
102 S.W.2d 473, error refused. 

69. N.D.—Boulger v. Northern Pac. 
Ry., 171 N.W. 632, 41 N.D. 816. 

Tex.—City of Amarillo v. Huddleston, 
162 S.W.2d 1088, 137 Tex. 226. 
Facts not essential to Judgment 
Conflict between facts admitted or 
as to which there Is no issue, and 
findings by Jury of facts not essen¬ 
tial to rendition of Judgment, cannot 
destroy or affect validity of verdict, 
where material facts have been found 
sufficient to support and require entry 
of Judgment.—Southland-Greyhound 
Lines V. Richardson, 86 S.W.2d 731, 
126 Tex. 118—Monte Carlo Distribut¬ 
ing Co. v. Rosas, Tex.Civ.App., 127 
S.W.2d 334, error dismissed, judg¬ 
ment correct. 

Findings on ultlmats facts control¬ 
ling 

A finding on ultimate facts will 
control those on merely evidentiary 
issues.—^Bueche v. Elckenroht, Tex. 
Civ.App., 220 S.W.2d 911—Boyd v. 
Texas & N. O. B. Co., Tex.Civ.App., 
218 S.W,2d 634, error refused no re- 
I versible error—Leonard v. Young, 
Civ.App., 186 S.W.2d 81—Hogg v. 

I Smith, Civ.App., 167 S.W.2d 166, er¬ 
ror refused—^Walker v. Houston Elec. 
Co., Civ.App., 166 S.W.2d 978, error 
refused—State Nat Bank of Houston 
V. Woodfln, Civ.App., 146 S.W.2d 284, 
error refused—^Aranda v. Texas & N. 
O. R. Co., Civ.App., 140 S.W.2d 236, 
error dismissed, judgment correct. 

Wbsrs JiU7 found no nsgJigsncs, 
tbs issues of damagss were out of 
the case, and honce findings on issues 
submitted to ascertain items of dam¬ 
age, in event that Jury found neg¬ 
ligence under the negligence issue, 
were not in Irreconcilable conflict 
with findings on other Issues In case. 
—Shell Oil Co. v. Dennison, Tex.Clv. 
App., 132 S.W.2d 609, error refused. 

70. Tex.—Schneider v. Delavan, Civ. 
App., 118 S.W.2d 823, srror dis¬ 
missed. 
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true.'^i It has been held that the test to be applied 
in determining whether two findings are in ir¬ 
reconcilable conflict is whether taking one finding 
ailone a judgment should be entered in favor of 
plaintiff and taking the other finding alone a judg¬ 
ment should be rendered for defendant.'^* 


Presumptions and intendments will not be in¬ 
dulged to establish a contradiction,*^* the presump¬ 
tion being always to the contrary,and it is the 
duty of the court to reconcile or harmonize the spe¬ 
cial findings or answers to special interrogatories 
with each other if it can reasonably be done*^^ with- 


71 . Tex.—^Hancock v. Sammons, Civ. 
App., 267 S.W.2d 252, error refused 
no reversible error—Maddox v. Elli¬ 
son, Civ.App., 240 S.W.2d 398— 
Shaw V. Porter, Civ.App., 190 S.W. 
2d 396, refused for want of merit— 
Porter v. Polls, Civ.App., 169 S. 
W.2d 216, error refused—Graham 
V, Dallas Railway & Terminal Co., 
Civ.App., 166 S.W.2d 1002, error 
refused—Getzwiller v. Fer&eson, 
Civ.App., 146 S.W.2d 013—Anding 
V. Queener. Civ.App., 138 S.W.2d 
126, error dismissed, judgment cor¬ 
rect—Ford Rent Co. v. Hughes, 
Civ.App., 90 S,W.2d 290. 

72. Tex.—Jordan v. Collier, Civ.App., 
223 S.W.2d 644, refused no reversi¬ 
ble error—Goss v. Longview Hilton 
Hotel Co., Civ.App., 183 S.W.2d 998 
—Fort Worth & D. C. Ry. Co. v. 
Welch, Civ.App., 154 S.W.2d 896— 
Big Six Oil Co. V. West, Civ.App., 
136 S.W.2d 960, error dismissed. 
Judgment correct—Chaffin v, Drane, 
Civ.App,, 131 S.W.2d 672—Howard 
V. Howard, Civ.App., 102 S.W.2d 
473, error refused. 

A material ooafllot la fladlags fol¬ 
low* determlaatloB that one answer, 
standing alone, supports plaintiff’s re¬ 
covery, while another answer, stand¬ 
ing alone, supports opposite Judg¬ 
ment. — Lewis V. Texas Emp. Ins. 
Ass'n. Tex.Clv.App., 197 S.W.2d 187. 
error refused no reversible error. 

73. U.S.— Oorpn* Juris quoted la 
Bass v. Dehner, C.C.A.N.M., 103 F. 
2d 28, 34, certiorari denied 60 S. 
Ct. 100, 808 U.S. 680, 84 L.Ed. 486. 
rehearing denied 60 S.Ct. 186, 808 

U. S. 636, 84 L.Ed. 628. 

Ind.—New York, etc., R. Co. v. Ham¬ 
lin. 79 N.E. 1040, 88 N.E. 843, 170 
Ind. 20. 10 L.R.A.,N.S., 881, 16 Ann. 
Cas. 988. 

Tex.—Pruitt V. General Ins. Corp., 
Civ.App., 265 S.W.2d 908, error re¬ 
fused no reversible en*or—^Driver 

V. Worth Const. Co., Civ.App,, 264 
S.W.2d 174, error granted—Luck v. 
Buffalo Lakes, Civ.App., 144 S.W. 
2d 672, error dismissed. Judgment 
correct—Gross v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 131 S.W.2d 113. 
error dismissed. Judgment correct. 

74 . Tex.—Pruitt v. General Ins. 
Corp., Civ.App., 265 S.W.2d 908, 
error refused no reversible error— 
Driver v. Worth Const. Co., Civ. 
App., 264 S.W.2d 174, error grant¬ 
ed—'Royal Crown Bottling Co. v. 
Smith, Civ.App., 264 S.W.2d 225— 
Luck V. Buffalo Lakes, Civ.App,, 144 


S.W.2d 672, error dismissed, Judg¬ 
ment correct. 

75. U.S.—Corpus Juris quoted in 

Baas v. Dehner. C.C.A.N.M,. 103 F. 
2d 28, 34, certiorari denied 60 S. 
Ct. 100. 308 U.S. 680, 84 L.Ed, 
486, rehearing denied 60 S.Ct. 136, 
308 U.S. 6S5, 84 L.Ed. 628. 

Kan.—McCracken v. Stewart, 223 P. 
2d 963. 170 Kan. 129—Hultberg v. 
Phllllppl, 220 P.2d 208, 169 Kan. 
610—Beltz V. Hereford, 220 P.2d 
135, 169 Kan. 666—Leonard v. Kan¬ 
sas City Public Service Co., 204 
P.2d 760, 167 Kan. 51—Underhill v. 
Motes. 166 P.2d 218. 160 Kan. 679 
—Davis V. Kan.sas Elec. Power Co., 
162 P.2d 806. 169 Kan. 97—Sams 
V. Commercial Standard Ins. Co., 
139 P.2d 869, 167 Kan. 278—Mon¬ 
tague V. Burgerhoff. 102 P.2d 1031, 
162 Kan. 124—Smith v. Atchison, T. 
& S. P. Ry. Co., 66 P.2d 662, 14'5 
Kan. 615—^House v. Wichita Gas 
Co., 20 P.2d 479, 137 Kan. 332. 
N.M.—^Turner v. New Brunswick Fire 
Ins. Co. of New Brunswick, N. J., 
112 P.2d 611, 46 N.M. 126. 

Ohio.—Larrissey v. Norwalk Truck 
Lines, 98 N.E.2d 419, 166 Ohio St. 
207—Klever v. Reid Bros. Exp., 86 
N.E.2d 608, 151 Ohio St. 467. 
Tex.—Perkins v. Mitchell, 268 S.W.2d 
907—^Ford V. Carpenter, 216 S.W. 
2d 658, 147 Tex. 447—Yarbrough 

V. Dallas RsUlway & Terminal Co., 
97 S.W.2d 169, 128 Tex. 445—Han¬ 
cock V. Sammons, Civ.App., 267 S. 

W. 2d 262—Pruitt v. General Ins. 
Corp., Civ.App., 265 S.W.2d 908, 
error refused no reversible error 
—Driver v. Worth Const. Co., Civ. 
App., 264 S.W.2d 174, error granted 
■—Mossier Acceptance Co. v. Robin¬ 
son. Civ.App., 265 S.W.2d 914, re¬ 
fused no reversible error—Royal 
Crown Bottling Co. v. Smith, Civ. 
App., 264 S.W.2d 225—Parker v. 
Texas & P. Ry. Co., Civ.App., 246 
S.W.2d 950—Rice v. Schiller, Civ. 
App,, 241 S.W.2d 330, affirmed In 
part Schiller v. Rice, 246 S.W.2d 
607, 161 Tex. 116—Tucker v. Slo- 
vacek, Civ.App.. 234 S,W.2d 264, 
error refused no reversible error— 
Todd V. La Grone, Civ.App., 234 
S.W.2d 99, refused no reversible er- | 
ror—Bueche v. Eickenroht, Civ. 
App., 220 S.W.2d 911—Fredericks¬ 
burg Hospital & Clinic v. Springall. 
Civ.App., 220 S.W.2d 692—Boyd v. 
Texas & N. O. R, Co., Civ.App., 218 
S,W.2d 634, error refused no revers¬ 
ible error—Klndy v. Willingham, 
Civ.App., 206 S.W.2d 436. reversed 
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on other grounds 209 S.W.2d 685, 
146 Tex. 648—Lewis v. Smith, Civ. 
App., 198 S.W.2d 598, error dismiss¬ 
ed—^Lewls V. Texas Emp. Ins, 
Ass’n, Civ.App., 197 S.W.2d 187, er¬ 
ror refused no reversible error— 
Johnson Air Crafts v. BIchholtz, 
Civ.App., 194 S.W.2d 815, refused 
no reversible error—Traders St 
General Ins. Co. v. Wilder, Civ.App., 
186 S.W.2d 1011, refused for want 
of merit—^Leonard v. Young, Civ. 
App., 186 S.W.2d 81—Fort Worth & 
D. C. Ry. Co. V. Kiel, Civ.App., 185 
S.W.2d 144, reversed on other 
grounds 187 S.W.2d 371. 143 Tex. 
601—Go.ss V. Longview Hilton Ho¬ 
tel Co.. Civ.App.. 183 S.W.2d 99S 
—Menefee v. Gulf, C. & S. P. Ry. 
Co. Civ.App., 181 S.W.2d 287, error 
refused—Porter v. Polls, Civ.App., 
169 S.W.2d 216, error refused— 
Snodgrass v. Robertson, Civ.App., 
167 S.W.2d 634, error refused— 
Walker v. Houston Elec. Co., Civ. 
App., 156 S.W,2d 973, error refused 
—Port Worth & D. C. Ry. Co. v, 
Welch. 'iv.App., 154 S.W.2d 896— 
Sllberstein v. Radio Cap Co., Civ. 
App., 153 S.W.2d 279—Josey v. 
Maryland Cas. Co., Civ.App., 163 S. 
W.2d 259, error refused—^Hartford 
Acc. & Indem. Co. v. Harris, Civ. 
App., 152 S.W.2d 867, error dis¬ 
missed—Holt v. International- 
Great Northern R. Co., Civ.App., 162 
S.W.2d 472—Gruy v. Reiter Poster 
Oil Corp., Civ.App., 150 S.W.2d 842 
—Harris v. New Amsterdam Cas¬ 
ualty Co., Civ.App., 150 S.W.2d 431, 
error dismissed, judgment correct— 
Jackson v. McCrary, Civ.App., 148 
S.W.2d 942, error refused—South¬ 
ern Underwriters v. Mowery, Civ. 
App., 147 S.W.2d 834, error dis¬ 
missed, Judgment correct—State 
Nat. Bank of Hou.ston v. Woodfln, 
Civ.App., 146 S.W.2d 284, error re¬ 
fused—Luck v, Buffalo Lakes, Civ. 
App., 144 S.W.2d 672, error dismiss¬ 
ed, Judgment correct—Federal Un¬ 
derwriters Exchange v. Popnoe, Civ. 
App., 140 S.W.2d 484, error dis¬ 
missed—Aranda v, Texas & N. O. 

R. Co., Civ.App., 140 S.W,2d 236, 
error dismissed, judgment correct 
—Shell Oil Co. V. Dennison, Civ. 
App., 132 S.W.2d 609, error refused 
—Rasbury v. Hale, Civ.App., 131 S. 

W.2d 334, error dismissed, Judg¬ 
ment correct—Gross v. Dallas Ry. 
& Terminal Co., Civ.App., 131 S. 
W.2d 113, error dismissed, Judg¬ 
ment correct—Tunnell v. Van 
School Dist. No. 63, Civ.App., 129 

S. W.2d 826. error dismissed, judg- 
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out violating established rules of construction.^* 
For the purpose of possible reconciliation, apparent 
conflicts should be examined in the light of the 
facts of the particular case, the pleadings and the 
evidence, the manner in which the issues were sub¬ 
mitted, and in view of other findings when con¬ 
sidered as a whole.'^’^ However, in giving effect to 
contradictory findings the court cannot resort to 
conjecture,'^* and it should not strain a point to 
harmonize the various answers for the purpose of 
making them as a whole inconsistent with the gen¬ 
eral verdict.'^® 

§ 563. Findings Inconsistent with General 
Verdict 

a. In general 

b. Requisites of special findings 


a. In General 

As s general rule special findings or answers which 
are absolutely Irreconcilable with the general verdict 
control the general verdict and a Judgment may and 
must be rendered according to the special findings or 
answers, unless the Jury are instructed to reconsider 
and this course Is permissible, or the court in Its dIsore* 
tlon directs a new trial. 

Special findings or answers may not be set aside 
merely because they are inconsistent with the gen¬ 
eral verdict.*® On the contrary, although there is 
authority for the view that a special finding or ver¬ 
dict is merely advisory and cannot control a general 
verdict,*1 as a general rule special findings or an¬ 
swers to special interrogatories which are so in¬ 
consistent with, and antagonistic to, the general 
verdict as to be absolutely irreconcilable with it 
control the general verdict,** and, under the con- 


ment correct—Friske v. Graham. 
Clv.App.. 128 S.W.2d 139—Lewis 

V. Martin, Clv.App., 120 S.W.2d 910. 
error refused—Schneider v. Dela- 
van, Clv.App., 118 S,W.2d 823, er¬ 
ror dismissed—Rogers v. Cook, Civ 
App., 116 S.W.2d 1148. error dis¬ 
missed—Batey v. Greenwood Floral 
Co., Clv.App.. 113 S.W.2d 647— 
Howard v. Howard. Clv.App., 102 S 

W. 2d 473, error refused—Texas & 
P. Ry, Co. v. Gillette, Clv.App., 100 
S.W.2d 170, error dismissed—McEl- 
wrath V. City of McGregor, Civ, 
App., 58 S.W.2d 861, error dis¬ 
missed—Texas & P, Ry, Co. v. 
Poster, Clv.App., 68 S.W.2d 657, er¬ 
ror dismissed. 

14 C.J. p 1176 note 91. 

Trial Judge la the proper ezer- 
else of hla dlaoretloa should decide 
seeming inconsistency in answers of 
Jury to interrogatories or question as 
to what constituted true verdict of 
jury.—Henderson v. Allison, D.C. 
Mun.App., 44 A.2d 220. 

76. Tex.—Hancock v. Sammons, Civ. 
App., 267 S.W.2d 262—Fredericks¬ 
burg Hospital & Clinic v. Spnngall, 
Clv.App., 220 S.W.2d 692, 

Construction of answers or findings 
generally see infra S 569. 

77. Tex.—Perkins v. Mitchell, 268 

S.W.2d 907—Ford v. Carpenter, 216 
S.W.2d 568, 147 Tex. 447—Yar¬ 

brough v. Dallas Railway & Termi¬ 
nal Co., 97 S.W.2d 169, 128 Tex. 
446—Pruitt V. General Ins. Corp.. 
Clv.App., 265 S.W.2d 908, error re¬ 
fused no reversible error—Boyd v. 
Texas & N. O. R. Co., Civ.App., 218 
S.W.2d 634, error refused no re¬ 
versible error—Traders & General 
Ins. Co. V. Wilder, Clv.App., 186 
S.W.2d 1011, refused for want of 
merit—^Fort Worth & D, C. Ry. Co, 

V, Kiel. C1V.APP.. 185 S.W.2d 144, 
reversed on other grounds 187 S. 

W. 2d 871, 143 Tex, 601—Goss v, 
Liongview Hilton Hotel Co., Civ. 


App., 183 S.W.2d 998—^Porter v. 
Polls, Civ.App., 169 S.W.2d 216, er¬ 
ror refused—^Walker v. Houston 
Elec, Co.. Clv.App., 156 S.W.2d 973. 
error refused—^Harris v. New Am¬ 
sterdam Casualty Co., Clv.App., 160 
S.W.2d 431, error dismissed, judg¬ 
ment correct—^Jackson v. McCrary, 
Clv.App., 148 S.W.2d 942, error re¬ 
fused—^Aranda v. Texas & N. O. R. 
Co., Clv.App., 140 S.W.2d 2*36, error 
dismissed, judgment correct—Shell 
Oil Co. V. Dennison, Clv.App., 132 
S.W,2d 609, error refused—Ras- 
bury v. Hale, Clv.App., 131 S.W.2d 
334, error dismissed, judgment cor¬ 
rect—^Batey v. Greenwood Floral 
Co., Civ.App., 113 S.W.2d 647—Yar¬ 
brough V. Dallas Ry. & Terminal 
Co., Clv.App., 67 S.W.2d 1093, re¬ 
versed on other grounds 97 S.W.2d 
169, 128 Tex. 446. 

Construction of findings together or 
as a whole generally see infra S 
670. 

All the Issues must hs construed 
together as a whole, where there ap¬ 
pears to be a conflict In findings of 
fact on special issues, and if, when so 
construed, they admit of more than 
one reasonable consti^ction, trial 
court has power to apply the reason¬ 
able construction which it deems 
proper.—^Hartford Acc. & Indem. Co. 

V. Harris, Tex.Clv.App., 162 S.W.2d 
867, error dismissed—Texas & P. Ry. 
Co. v. Gillette, Tex.Civ.App., 100 S. 

W. 2d 170, error dismissed. 

All findings mtist hs considsrsd and 
construed together with a view of 
harmonizing them. 

Kan.—Beitz v. Hereford. 220 P.2d 135, 
169 Kan. 656—Sams v. Commercial 
Standard Ins. Co., 139 P.2d 869, 167 j 
Kan. 278. 

Tex.—Texas & P. Ry. Co, v. Foster, 
Clv.App., 68 S.W.2d 667, error dis¬ 
missed. 

Satire charge and all of rerdlot 
must be considered in determining 
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whether a conflict exists In answers 
to special issues.—^Llttle Rock Fur¬ 
niture Mfg. Co. v. Dunn, 222 S.W.2d 
986, 148 Tex. 197. 

78. Tex.—Maryland Cas. Co. v. How¬ 
ie, Civ.App., 94 S.W.2d 220, error 
dismissed. 

79. Kan.—Missouri Pac. R. Co. v. 
Holley, 1 P. 130, 664, 30 Kan. 486, 
474. 

Determination of consistency or in¬ 
consistency of special findings and 
general verdict generally see Infra 
8 664. 

80 . Kan.—Glltner v. Stephens, 200 P. 
2d 290, 166 Kan. 172—Craig v. Stur¬ 
geon, 98 P.2d 139, 151 Kan. 208. 

Answers in harmony with general 
verdict 

Where answers to special questions 
returned by jury are sustained by 
evidence and are in harmony with 
general verdict, overruling motion to 
set aside answers to special ques¬ 
tions Is proper.—Pankey v. Wyan¬ 
dotte Cab, Inc., 2'54 P.2d 306, 174 
Kan. 17. 

81. Pa.—Greiner v. Commonwealth, 
6 A.2d 67, 334 Po. 299. 

82 . Ill.—Stefan v. Elgin, J. & E. R. 
Co., 120 N.E.2d 52, 2 Ill.App.2d 
*300 — Revls V. Thompson, 66 N.E. 
2d 627, 328 Ill.App. 588. 

Ind.—Republic Creosoting Co. v. 
Hiatt, 8 N.E.2d 981, 212 Ind. 432 
—Tribune-Star Pub. Co. v. Fort- 
wendle, App, 116 N.E.2d 216, re¬ 
hearing denied 116 N.E.2d 648— 
Bence v. Denbo, 183 N.E, 326, 98 
Ind.App. 62—Creech v. Hubbard, 
166 N.E. 176, 86 Ind.App, 75. 

Kan.—Metzinger v. Subera, 266 P.2d 
287, 176 Kan. 642—Franklin v. Kan¬ 
sas City Public Service Co., 266 P. 
2d 1031, 176 Kan. 626—In re Er¬ 
win’s Estate, 228 P.2d 739, 170 Kan. 
728—McCoy v. Webber, 212 P.2d 
281, 168 Kan. 241—Prallck v. Kan¬ 
sas City Public Service Co,, 211 P. 
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and must be rendered according to the answers or | dict,®3 unless the jury are instructed to reconsider 


2d 443, 168 Kan. 134--Gabel v. Hon- 
by, 193 P.2d 239, 166 Kan. 116— 
Glenn v. Montgomery Ward & Co., 
163 P.2d 427, 160 Kan. 488—Sowers 
V. Wells. 114 P.2d 828. r64 Kan, 134 
—Smith V. Qulvira Land Co., 113 
P.2d 1077, 163 Kan. 794—Strimple 
V. O. K. Warehouse Co.. 98 P.2d 
169, 161 Kan. 98—Craig v. Stur¬ 
geon, 98 P.2d 139, 161 Kan. 208— 
Smith V. Atchison. T. & S. F. Ry, 
Co., 66 P.2d 662, 146 Kan. 615— 
Hiler v. Cameron, 69 P.2d 30, 144 
Kan, 296—^Klser v. Phillips Pipe 
Line Co.. 41 P.2d 1010, 141 Kan. 333 
—CorpTiB Jnrl* cited In Green v. 
Hutson, 32 P.2d 490. 493, 139 Kan. 
476—Lindenstruth v. Leveque, 23 
P,2d 486, 138 Kan. 93—Tuer v. 
Wayland, 283 P. 661. 129 Kan. 458 | 
—Curry v. Wichita R. & Light Co., 
278 P. 749, 128 Kan. 637—Simpson 
State Bank v. Downey, 276 P. 163, 
127 Kan. 828—Ogg v, Ogg, 260 P. 
647, 124 Kan. 443. 

Minn.—Beaton v. Duluth, W. & P. 
Ry. Co.. 191 N.W. 44. 153 Minn. 
606, certiorari denied 43 S.Ct. 621, 
262 U.S. 744. 67 L.Ed. 1211—Mace- 
man V. Equitable Life Assurance 
Society of United States, 72 N.W. 
Ill, 69 Minn. 285. 

Mont.—Osmundson v. Moore Mercan¬ 
tile Co., 226 P. 216, 70 Mont. 458. 

Ohio—Fox V. Conway, 13 N.E.2d 124, 
133 Ohio St. 273—Townley v. Un¬ 
ion Fork & Hoe Co., 22 N.E.2d 211, 
60 Ohio App. 544, appeal dismiss¬ 
ed 19 N.B.2a 611, 135 Ohio St. 96 
—Toungstown & S. Ry. Co. v. 
Prlgosin, 4 N.E.2d 699, 63 Ohio App. 
189—Steele v. Baltimore & O. R. 
Co., 16 Ohio App. 266. 

Okl.—Queen Ins. Co. of America v. 
Baker. 60 P.2d 371, 174 Okl. 273. 

Tex.—Corpus Oluls cited la Smith v. 
Morgan, Civ.App., 235 S.W.2d 938, 
943—^Benson v. Missouri, K. & T. 
R. Co.. Civ.App., 200 S.W.2d 233, 
error refused no reversible error, 
certiorari denied 68 S.Ct. 206, 332 
U.S. 830. 92 L.Ed. 403—New St. 
Anthony Hotel Co. v, Pryor, Civ. 
App., 132 S.W.2d 620, error refused. 

Wash.—Gilmartin v. Stevens Inv. Co., 
261 P.2d 73, 43 Wash.2d 289, opin¬ 
ion adhered to on rehearing 266 P. 
2d 800, 43 Wa8h.2d 289—Amann v. 
City of Tacoma, 16 P.2d 601, 170 
Wash. 296. 

64 C.J. p 1177 note 96—42 C.J. p 1303 
note 47, p 1287 note 15 [a] (1)— 
37 C.J. p 656 notes 7, 8—33 C.J. 
p 143 notes 76, 76, 80 [b] (1)— 
26 C.J. p 669 note 10—1 C.J. p 616 
note 76. 

trader statute expressly so provldlag* 

Kan.—^Davis v. Kansas Elec. Power 
Co., 162 P.2d 806, 169 Kan. 97— 
Rasing V. Healzer, 142 P.2d 832, 
167 Kan. 616—Walker v. Colgate- 


Palmollve-Peet Co., 139 P.2d 167, 
167 Kan. 170—Sayeg v. Kansas Gas 
& Elec. Co., VSl P.2d 648, 166 Kan. 
65—^Ruff V. Farley Machine Works 
Co., 99 P.2d 789, 161 Kan. 349. 
Mich.—Hartley v. A. I. Rodd Lumber 
Co.. 276 N.W. 712, 282 Mich. 6'62. 
Ohio.—Klever v. Reid Bros. Exp., 
86 N.E.2d 608, 151 Ohio St. 46'7~ 
Bredenbeck v. Hollywood Cartage 
Co., 110 N.E.2d 152, 92 Ohio App. 
266—Salley v. Wagner, 106 N.E. 
2d 878, 90 Ohio App. 295. 

64 C.J. p 1177 note 95 fa]. 

Statute implyiag answers coatrol- 
Uag 

A statute providing that If any an¬ 
swer to special Interrogatories Is in¬ 
consistent with the general verdict,' 
the court may order judgment ap¬ 
propriate to the answers notwith¬ 
standing the verdict or send the | 
jury back for further deliberation 
necessarily implies that the question 
submitted is controlling.—^Ipsen v. 
Ruess, 41 N.W.2d 668, 241 Iowa 730. 
General finding as mere legal eonoln- 
Sion 

Where special findings conflict with 
general findings In an action sub¬ 
mitted on special Issues, general find¬ 
ing is treated as a mere legal con¬ 
clusion, effect of which Is destroyed 
by the adverse finding of controlling 
fact upon which conclusion rests.— 
Harbin v. City of Beaumont, Tex. 
Civ.App., 146 S.W.2d 297, error dis¬ 
missed, judgment correct. 

Anything In jury’s special findings 
so opposed to its general conclusions 

as to show that latter could not have 
been found on record without contra¬ 
dicting special findings requires that 
such conclusions be disregarded — 
Hartley v. A. I, Rodd Lumber Co., 276 
N.W. 712, 282 Mich. 662. 

Beply construed as special verdict 

Jury's affirmative answer to query 
In form of instruction to state wheth¬ 
er verdict for defendant In action 
on fire insurance policy was based 
solely on ground that appraisement 
of loss was not had for reason at¬ 
tributable to plaintiff or his appraiser 
was special verdict controlling gen¬ 
eral verdict for defendant.—Jacobs v. 
Norwich Union Fire Ins. Soc., 40 P. 
2d 899, 4 CaI.App.2d 1. 

I 

The fhot that special guestionn do 
not support a general verdict is no 

ground for setting the general verdict 
aside, since it is only when the an¬ 
swers to special questions are in¬ 
consistent with the general verdict 
that such relief may be had.—Frakes 
V. Travelers Mut. Cas. Co., 84 P.2d 
871, 148 Kan. 637. 

83. Conn.—Gesauldi v. Connecticut 
Co., 41 A.2d 771, 131 Conn. 622. 
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Ill.—Revis V. Thompson, 66 N.E.2d 
627, 328 Ill.App. 688. 

Ind,—Creech v. Hubbard, 166 N.E. 

176, 86 Ind.App. 75. 

Iowa,—Ipaen v. Ruess, 41 N.W.2d 658, 
241 Iowa 730. 

Kan.—Metzinger v. Subera, 266 p.2d 
287. 176 Kan. 542—Franklin v. Kan¬ 
sas City Public Service Co., 266 P. 
2d 1031, 175 Kan. 626—Prallck v. 
Kansas City Public Service Co., 211 
P.2d 443, 168 Kan. 134—Giltner v. 
Stephens, 200 P.2d 290. 166 Kan. 172 
—Glenn v. Montgomery Ward & Co., 
1G3 P.2d 427, 160 Kan. 488—Sow¬ 
ers V. Wells, 114 P.2d 828, 154 Kan. 
134—Smith V. Quivira Land Co., 
113 P.2d 1077, 163 Kan. 794—Jllka 
V. National Mut. Cas. Co. of Tulsa, 
106 P.2d '666, 162 Kan. 6'37—Strim¬ 
ple V. O. K. Warehouse Co., 98 P. 
2d 169, 161 Kan. 98—Craig v. Stur¬ 
geon. 98 P.2d 139, 1'61 Kan. 208— 
Marley v. Wichita Transp. Corp., 96 
P.2d 877. 160 Kan. 818—Smith v. 
Atchison, T. & S. P. Ry. Co., 66 
r.2d 562, 146 Kan. 616—Hiler v. 
Cameron, 69 P.2d 30, 144 Kan. 296 
—Kiser v. Phillips Pipe Line Co., 
41 P.2d 1010, 141 Kan. 333—Balon- 
dran v. Compton, 41 P,2d 720, 141 
Kan. 321—Tuer v. Wayland, 283 P. 
661, 129 Kan. 468—Curry v. Wichita 
R. & Light Co., 278 P. 749, 128 
Kan. 637—Simpson State Bank v. 
Downey, 276 P. 163, 127 Kan. 828. 
Minn.—Beaton v. Duluth, W. & P. 

[ Ry. Co., 191 N.W. 44. 163 Minn. 506, 

I certiorari denied 43 S.Ct. 621, 262 
U.S. 744, 67 L.Ed. 1211. 

I Ohio.—^Bredenbeck v. Hollywood Car¬ 
tage Co., no N.E.2d 152, 92 Ohio 
App. 265—^Youngstown & S. Ry. 
Co. V. Prlgosin, 4 N.E.2d 699, 63 
Ohio App. 189—Glutz v. Armsey, 
32 Ohio N.P.,N.S., 119. 

Okl.—Gawf V. Gawf, 240 P.2d 1095, 
2016 Oki. 73—First Nat. Bank & 
Trust Co. of Tulsa v. Mitchell, 127 
P.2d 825, 191 Okl. 206—^Mason v. 
McNeal, 100 P.2d 4'61, 187 Okl. 
'31—Queen Ins. Co. of America v. 
Baker, 60 P.2d 371, 174 Okl. 273. 

64 C.J. p 1178 note 96—37 C.J. p 665 
notes 7. 8—33 C.J. p 143 note 76— 
26 C.J. p 669 notes 10, 13—^1 C.J. 
p 615 note 76. 

Judgment non obstante veredicto: 
When and for whom granted gen¬ 
erally see Judgments 9 60, 
Distinguished from Judgment on 
special findings against general 
verdict see Judgments § 60 e. 

Other answers favoring general ver. 
diet 

Where answer to interrogatory ex¬ 
cludes every conclusion authorizing 
recovery by party who has general 
verdict, judgment should be entered 
on such answer, even If other an¬ 
swers given by jury on other points 
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the case and this course is permissible,*^ or the 
court in the exercise of its discretion directs a new 
trial.** On the other hand the general verdict will 
stand** and judgment in conformity therewith 
should be rendered, as discussed in Judgments § 
55, where it and a special verdict, special findings 
or answers to questions or interrogatories are con- 


TRIAL § 56S 

sistent or can be reconciled. Furthermore, the gen¬ 
eral verdict may stand even though there is some 
apparent inconsistency between it and the special 
findings*’^ 

The general verdict will stand unless it and the 
special findings or answers to interrogatories are 
clearly and absolutely irreconcilable** so that both 


favor party rolylna on general ver¬ 
dict—Tribune-Star Pub. Co. v. Fort- 
wendle, IndApp., 116 N.E.2d 216. re¬ 
hearing denied 116 N.El2d 648. 

WlMro foneral vexdiot was tot a 
loseer asaonat than total dama«rea in¬ 
dicated in special findings, court 
properly based its Judsrnient on spe¬ 
cial findings.—Klrkpatnok v. McMil¬ 
lan, 167 P.2d 772, 49 N.M. 100. , 

Whors srooeral verdict Is rendered i 
oa erroneous lustmotlous Bubmlttlng 
an Improper issue, party In whose fa¬ 
vor special verdict la rendered on 
decisive issue in case Is entitled to 
judgment thereon notwithstanding 
general verdict—Shaffner v. Price. 
260 N.W. 70S, 68 S.D. )I66, 98 A.I/.R. 
689. 

Tolnateered gauarel verdict was 

properly ignored and judgment on 
special findings inconsistent there¬ 
with was properly rendered.-—Camp¬ 
bell V. Johnson, Tex.Clv-A.pp.. 884 8. 
W. 261, afilrmed. Com.App.. 890 B. 
W. 626. 

Approval of speelal fludlogs 

Where special findings establish 
facts barring plaintiff's recovery, the 
granting of a new trial must be 
viewed as an Inadvertence, and judg¬ 
ment for defendant Is authorised If 
the trial court approves such find¬ 
ings, but a ruling that the special 
findings are supported by the evl-1 
donee accompanied by a refusal to 
enter Judgment thereon and the 
granting of a new trial Is tantamount 
to a disapproval of the special find¬ 
ings, and without the requisite ap¬ 
proval of the trial court judgment < 
cannot be ordered on the special find¬ 
ings.-— Lapo V. Nalllieux, 29 P.2d 1098,1 
189 Kan. 23. 

84 . Iowa—Ipsen v. Ruess, 41 N.W.2d 
668, 241 Iowa 780. 

64 C.J. p 1178 note 97. 

88. Conn.—Oesauldi v. Connecticut 
Co., 41 A.2d 771, 131 Conn. 622. 
Okl.—First Nat Bonk & Trust Co. 
of Tulsa V. Mitchell, 127 P.2d 826, 
191 Okl. 206. 

Pa.—Hartranft v. Prudential Ina Co 
of America. Com PI., 86 Berks Co. 
206, 67 York Leg.Rec. 161. 
Inconsistency between special find¬ 
ings and general verdict as ground 
for new trial generally see New 
Trial I 66 b. 
gtidgmsuk unjust 

Where spedal findings or answers 
to iuUrrogatorlss are subh as to war¬ 


rant entry of judgment contrary to 
general verdict, trial court may nev¬ 
ertheless, In its discretion, direct a 
new trial Instead of entry of judg¬ 
ment if in its opinion it would be 
' unjust to party against whom judg¬ 
ment was entered to foreclose him 
from any further opportunity to es¬ 
tablish his right to recover, either 
upon original or amended pleadings; 
land trial court In refusing to render 
judgment contrary to general verdict, 
although special findings or answers 
to interrogatories seem to entitle par¬ 
ty against whom general verdict was 
found to such judgment may make 
a finding showing reasons for such 
exercise of discretion.—Oesauldl v. 
Connecticut Ca. 41 X2d 771, 181 
Cona 622. 

88. Kan.—Mullch v. Graham Ship By 
Truck Ca. 174 P.2d 98. 162 Kan. 
61—Taggart v. Yellow Cab Co. of 
Wichita, 131 P.2d 924. 166 Kaa 88 
I —Nelswender v. Board of Comers 
of Shawnee County, 118 P.2d 116, 
168 KAn. 634, opinion supplement¬ 
ed on other grounds 180 P.2d 218, 
164 Kan. 688-~Chapmao v. Tice- 
burst 110 P.2d 786, 1'6S Kaa 810— 
Torpey v. Kansas City Public Serv¬ 
ice Co.. 89 P.2d 899, 149 Kaa 786 
—Witt V. Roper. 80 P.2d 649, 149 
Kaa 184—Cooper v. Kansas City 
Public Service Co.. 78 P.2d 1092, 146 
Kaa 961. 

Ohio.—'McNees v. Cincinnati St Ry. 
Co., 89 N.B.2d 138. 162 Ohio St 269 
—Hamilton v. City of Cleveland, 
110 N.E.2d 40, 93 Ohio App. 93— 
Reed V. Pearl Assur. Co.. 80 N.B. 
2d 282, 88 Ohio App. 293—Robert¬ 
son V. City Produce A Commission 
Ca. 70 N.E.2d 778. 78 Ohio App. 
471, 

Pa—Blxler v. Metropolitan Life Ins. 
Co„ Com.Pl.. 14 Northumb.Leg,J. 
278. 

64 C.J. p 1178 note 98. 

Asswers hAld to support gsosssl vsr. 
diet 

Ind.—Western A Southern Life Ins. 
Co. V. Spencer, 179 N.E. 794. 96 Ind. | 
App. 281. 

37 C.J. p 666 note 4 [b] (1). 

37. Cal.—Spear v. United Railroads 
of San Francisco, 117 P. 966, 16 
Cal.App. 637. 

ECaa—^Tuggle v. Gathers, 264 P.2d 807. 
174 Kan. 122—Cain v. Steely, 262 
P.2d 909, 173 Kaa 866—Mehl v 
Carter, 887 P.2d 240. 171 Kaa 697. 
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Possible laoonslsf B oles between 
special findings and a general verdict 
are insufllclent to set aside the gen¬ 
eral verdict—Wlngert v. Mouse, 265 
P.2d 1007, 174 Kaa 239—Johnaon- 
SampBon Const. Co. v. Casterline 
Grain A Seed, Inc., 262 P.2d 892. 178 
Kan. 768. 

88. U.S.—^Bass v. Dehner, C.C.A.N. 

M. , 108 F.2d 28. certiorari denied 
60 S.Ct 100, 808 U.S. 680, 84 L.Bd. 
486. rehearing denied 60 S.Ct 186, 
806 U.S. 686, 84 L.Ed. 628. 

Cal.—Lowen v. Flnnlla 302 P.2d 620, 
16 Ca].2d 603. 

ni.— Welnrob v. HelnU, 104 N.B.2d 
624. 846 IlLApa 20. 

Ind.—^Township of Baddon School of 
Sullivan County v. Wlllla 199 N.E. 
261, 209 Ind. 860—Neuwelt v. 

Roush. 86 N.B.2d 606. 119 lnd.App. 
481—Southern Ry. Co. v. Ingle, 69 

N. E.8d 746, 117 Ind. App. 289— 

Brown V. Greenwood. 60 N.ELBd 162, 
116 IbiLApp. 112—^Drewrys Limit¬ 
ed, U. B. A* Y. crlppea 44 N.B.2d 
1006, 118 Ind.App. 120—Shubert v. 
Thompson, 82 N.E.2d 180, 109 Ind. 
App. 84—^Indianapolis Water Co. v. 
Schoenemann, 20 N.E.2d 671, 107 
Ind.App. 808—Standard Oil Co. of 
Indiana v. Thomas, 13 N.E. 2d 886, 
106 Ind.App. 610—Armstrong v. 
Blnser, 199 N.E. 863, 102 Ind.App. 
497—Kelly v. New York, C. A St 
L. R. Ca, 199 N.E. 4'68, 102 Ind. 
App. 175—Chicago A B. I. Ry. Co. 
V. Gilbert 194 N.B. 186. 100 Ind. 
Apa 866—Thompson v. F. W. Wool- 
worth Ca. 192 N.E. 898. 100 Ind. 
App. 886—^Hauch v. Frltoh, 189 N. 
B. 689, 99 Ind.App. 66—^Burroughs 
V. Southern Colonisation Co.. 178 
N.E. 716. 96 Ind.App. 98. 

Iowa—Tobin v. Van Orsdol. 45 N.W. 
2 d 219. 241 Iowa 1381—48arpns fuxim 
oltsd la Fischer v. Ilawkeye Stag¬ 
es, 87 N.W.2d 284, 286. 240 Iowa 
1208. 

Kan.—Osborn v. Wheat Growers’ Ifut 
Hail Ins. Co.. 263 P.2d 214, 176 Kan. 
286—Simeon v. Schroeder. 227 P, 
2d 163. 170 Kaa. 471—Graves v. 
National Mut Cas. Co., 220 P.2d 
180, 160 Kan. 647—Jelf v. Cotton¬ 
wood Falls Gas Ca, 178 P.2d 992. 
162 Kan. 718—Underhill v. Motes. 
166 P.2d 218, 160 Kan. 679—Ras¬ 
ing V. Healser, 142 P.2d 882, 127 
Kan. 616—Sams v. Commercial 
Standard Ins. Co., 189 P.2d 869. 167 
Kan. 278—Walker v. Colgate-Palm- 
ollve-Peet Co.. 189 P.2d 167. Ibl 
Kan. 170—Nelswender v. Board of 
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cannot stand.^^ Under this rule special findings 
are so inconsistent with the general verdict as to 
overcome and control it wheui and only when, they, 
as a matter of law, authorize and require a judg¬ 
ment different from that which the verdict will 
authorize.^0 in order to be in irreconcilable con¬ 
flict with the general verdict, the special answers or 


finding^ must exclude every reasonable theory, hy¬ 
pothesis, or conclusion which would authorize the 
verdict,*^ and the conflict must be incapable, or be¬ 
yond the possibility, of removal by any supposable 
or conceivable evidence legitimately admissible un¬ 
der the issues.®* 


Com’rs of Shawnee County, 113 P. 
M 115, 1618 Kan. 634, opinion eup- 
plemented on other arounOa 120 
P.ld SIS, 164 Ran. 688—Chapman 
T. Tloehurat, 110 P.2d 786. 163 Kan. 
810—Klraoh v. Federal Life Ina. 
Co.. 87 P.Sd 691. 149 Kan. 809— 
Smith V. Kagey. 78 P.2d 66. 146 
Kan. 668—^Howard v. Hartford Ac¬ 
cident A Indemnity Co. of Hartford, 
Conn., 82 P.2d 281. 139 Kan. 408 
N.M.—Crocker v. Johnaton, 96 P.2d 
814, 48 N.H. 469. 

Ohio.—Ohio Fuel Oas Co. ▼. Rlngler, 
186 N.D. 663, 1»6 Ohio St 409— 
Hamilton v. City of Cleveland, 110 
K.B.8d 60, 98 Ohio App. 93—Welle 
V. Baltimore ft O. R. Co.. App., 97 
Njn,2d 76—Reed V, Pearl Aaeur. 
Go.. 80 N.B.2d 232. 82 Ohio App. 298 
—Bmith V. Pennsylvania R. Co.. 
App.. 40 N’.E.2d 446—Gearhart v. 
Columbua Ry.. Power ft Light Oo.. 
88 N.E.2d 621. 86 Ohio App. 126. 
64 aj. p 1178 note 2. | 

ftppliaatioa of otatnte i 

Before the statute providing that, 
when a epeclal finding of facte la In-1 
coBslatent with the general verdict, 
the former shall control the latter, 
and court may give Judgment accord¬ 
ingly, lo applicable, there must exist 
BuOh an Inconalatency between the 
apeeUl finding and the general ver¬ 
dict that they are irreconcilable.— 
Welch V. Rollman ft Bona Co.. 44 N.B. 
2d 726. 70 Ohio App. 616. 

Fladlagg or asowan held not in. 

ooiudateat with geaeral verdict 
Ind.—^Mutual Ben. Health ft Acci¬ 
dent Aaa’n v. Kelaer, 14 N.12.2d 707, 
214 Ind. 471. 122 A.L.R. 870—Grand 
Rapids Motor Exp. v. Croshle. 69 
N.B.2d 247. 117 Ind.App. S60— 
Standard Life Ina. Co. v. Orlga- 
by. 140 N.E. 467. 80 Ind.App. 281 
—^United Automobile Ins. Aaa’n of 
Indlanapolia v. Henderson, 189 N. 
E. 680. 81 Ind.App. 231—Majestic 
Life Asaur. Co. ▼. TutUa. 107 N.B. 
22. 68 Ind.App. 98-^. 8. Health, 
etc., Ina Co. v. Clark. 88 N.B. 760, 
41 Ind.App. 845. 

Kan.—^In re Erwin's Ehitate, 128 P. 
8d 789. 170 Kan, 728—Simeon v. 
Schroeder. 227 P.2d 163. 170 Kan 
471—Jelf V. Cottonwood Falla Qaa 
Go„ 178 P.2d 992. 162 Kan. 718— 
Montague v. Burgerhofl. 108 P.2d 
1081, 168 Kan. 184—Waldner v. 
Metropolitan Life Ine. Co.. 87 P. 
8d 616. 140 Kan. 287—Wilboume v. 
Prudential Ina. Co. of Ameiioa. 66 
P.Sd 417, 146 Kan. 688—Zlmmermaii 


v. Kansas City Public Service Co., 
286 P. 669. 130 Kan. 328—Pmigan 

V. Ship by Truck Co., 283 P. 485, 129 
Kan. 677—^Leaher v. Carbon Coa’ 
Co., 272 P. 166. 127 Kan. 84—Dro- 
vera’ ft Merchants’ Bank v. Wll- 
llameon, 246 P. 676, 121 Kan. SOI. 
motion denied 260 P. 802. 121 Kan 
776. 

Maaa—Shea v. Manhattan Life Ins. 

Co.. 112 N.E. 631. 224 Maas. 112. 
Mich.—Pepllnaki v. Klelnke, 299 N. 

W. 818, 299 Mich. 86. 

Minn.—Robbins v. New York Life 
Ine. Co., 262 N.W. 210, 196 Minn. 
206, modified on other grounds 262 
N.W. 872. 195 Minn. 206. 

Ohio.—Smith V. Pennsylvania R Co., 
App.. 40 N.E.2d 446. 

Pa.—Bebaatlanelli v. I>rudentlal Ina 
Co. of America. 12 A.2d 113, 887 
Pa. 466. 

Tex,—^Fidelity Union Fire Ins. Co. v. 

Mitchell, Civ.App.. 249 B.W. 686. 
Waah.—^Houston v. New York Life 
Ina. Co.. 292 P. 445. 169 Waah. 162 
—Mercier v. TraveUpg' Ina Co., <4 
P. 168. 24 Wash. 147. 

64 ax p lin note 96 fb]—87 C.X 
p 666 note 4 [b] (2)—88 C.J. p 
143 note 76 to]—88 C.J. p 669 note 
10 [a]—1 ax p 614 note 69. 
gp«^al finding held not aeoeeaaxlly 
i noonal a te n t witt3 geaeral vavdlot 
Ohio.—Robertson ▼. City Produce ft 
Commission Co., 70 N.B.2d 778, 78 
Ohio App. 471—^Holmes v. Employ¬ 
ers' Liability Aasur. Corporation. 
Limited, of I^indon, England. 43 
N.E.2d 746, 70 Ohio App. 289. 

28 ax p 817 note 46 [a]. 

at. Cal.—Lowen v. Flnnila, 102 P. 

2d 620, 16 Cal.2d 602. 

Ind.—^Township of Haddon School of 
Sullivan County v. WllUa 199 N.E. 
961, 209 Ind. 256. 

Kan.—Walker v, Colgate-Palmollve- 
Peet Go., 188 P.ld 157. 157 Kan. 
170. 

Ohio.—<learhart v. Columbua Ry., 
Power ft Light Co., 29 N.B.2d 621, 
66 Ohio App. 226. 

64 ax p 1178 note I. 

90. CaL—LK>wen v. Flnnila, 108 P. 
2d 620. 16 Cal.2d 502—Hudgins v. 
Standard Oil Co. of California. 28 
P.2d 428, 136 Gal.App. 44. 

Conn.—Oeaauldl v. Connecticut Co.. 
41 A.2d 771, 181 Conn. 622—Belchak 
V. New York, N. H. ft H. R Ca. 179 
A. 96. 119 Conn. 420. 

Kaa.—Wlngert v. Mouse, 865 P.Sd 
1007, 174 Kan. 889—Tuggle v. Cath- 
era 264 P.2d 807, 174 Kan. 188— 
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Cain V. Steely. 862 P.2d 909. 173 
Kan. 866—Johnaon-Sampaon Const 
Co. V. Casterline Grain ft Seed, Inc., 
262 P.2d 898. 178 Kan. 768—Mehl 
V. Carter. 287 P.8d 240, 171 Kan. 
697—^Lord v. Hercules Powder Co., 
167 P.2d 899, 161 Kan. 268—Under, 
hill V. Motes, 146 P.ld 218. 160 Kan. 
679—Witt V. Roper, 86 P.2d 549. 149 
Kan. 184—Smith v. Kagey, 78 P.2d 
66. 146 Kan. 668—Howard v. Hart- 
ford Accident ft Indemnity Co. of 
Hartford. Conn.. 82 P.2d 281. 189 
Kan. 408. 

Ohio.—^McNeea v. Cincinnati St Ry. 
Co.. 89 N.B.2d 188, 162 Ohio St 
269. 

WlB.—Trastek v. Dahlem, 262 N.W. 

609. 219 Wla. 249. 

64 C.X p 1177 note 94. 

9L Ind.—New York Cent R Co. v. 
Thompson. 21 N.E.2d 686, 216 lad. 
662—^Mutual Benefit Health ft Acc. 
Aaa’n v. Kelaer. 14 N.B.2d 707. 214 
Ind. 472, 122 A.L..R 876. 

Ohio.—Wells V. BalUmore ft O. R 
Co.. App., 97 N.E.2d 76. 

Wla—Trastek v. Dahlem, 262 N.W. 
609, 219 Wla. 249. 

64 ax p 1179 DoU 4—48 aX p 1887 
note 16 [a] (2). 

Zf on aay oonat or paragrapih of the 
oomplaiat the gonoral verdict can be 
made to stand consistently with the 
special findings or anawera, the gen¬ 
eral verdict will stand. 

Ind.—Cleveland, a. C ft St L. R 
Co. V. Berry, 63 N.E. 416, 168 Ind. 
607—winter State Motor Freight 
System v. Henry, 88 N.R2d 809, 111 
, Ind.App. 179—W. McHlllen ft Son 
V. Hall. Adm’x. 109 N.B. 424, 69 
Ind.App. 645. 

Iowa.—Jemmlson v. Gray, 28 Iowa 
687. 

fifi. Cal.—Lowen v. Flnnila. 102 P.2d 
620, 16 cm 2d 602. 

Ind.—^L. B. Ayrea ft Oo. v. Hicks, 40 
N.E.2d 834, 220 Ind. 86. rehearing 
denied 41 N.E.2d 196, 856, 220 Ind. 
86—^New York Cent R Co. v. 
Thompson, 21 N.E.2d 626, 216 Ind. 
662—Township of Haddon School 
of Sullivan County v. Willla, 199 
N.E. 261. 208 Ind. 856—GMbune- 
Star Pub. Co. v. Fortwendle, App., 
116 N.E.2d 216, rehearing denied 116 
N.B.2d 548—Tate v. West M N.B. 
2d 871, 120 IndJtpp. 619—Norwalk 
Truck Line Ca v. KoatkOk 89 
2d 625, 120 IndJtpp. 883—Norwalk 
Truck Line Co. v. Koatka, 88 N.B. 
Sd 799, 180 lnd.App. 888, rehearlBg 
denlad 89 NA2d 6Sf. 180 IndJkpp^ 
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b. Requisites of Special Findings 

Speefal findings, In order to control the general ver¬ 
dict and authorize a Judgment notwithstanding such ver¬ 
dict, must be consistent with each other and clear and 
definite in their meaning, and not only be on a material 
point or issue, but also cover every material issue, and 
In all other ways be sufficient to authorize a Judgment 
thereon, when taken together with the facta admitted 
by the pleadings. 

In order to control the general verdict and an- 
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thorize a judgment notwithstanding such verdict, 
special findings must be consistent with each 
other,and clear and definite in their meaning,®* 
and not only be on a material point or issue,®® but 
also cover every material issue,®® establish all ulti¬ 
mate facts,®'^ and in all other ways be sufficient to 
authorize a judgment thereon,®* when taken to¬ 
gether with the facts admitted by the pleadings;®® 
and evidence may not be resorted to in aid of the 


883—Neuwelt v. Roush, 85 N‘.E.2d ] 
606, 119 Ind.App. 481—Southern 

Ry. Co. V. Ingle, 69 N.E.2d 746, 
117 Ind.App. 229—Grand Rapids | 
Motor Exp. V. Crosbie, 69 N.E.2d 
247, 117 IndApp. 360—Brown v. 
Greenwood. 60 N.E.2d 152, 116 

Ind.App. 112—Oliver v. Coffman, 45 
N.E.2d 351, 112 Ind.App. 607— 

Pennsylvania R. Co. v. Stllabower, 
39 N.E.2d 466, 110 Ind..^pp. 468— 
Inter State Motor Freight System 
V. Henry. 38 N.E.2d 909, 111 Ind. 
App. 179—Weis V. Wakefield, 381 
N.E.2d 303. Ill IndApp. 106— 

Tucker Freight Linos v. Gross, 33 
N.E.2d 363, 109 Ind.App. 464— 

Indianapolis Water Co. v. Schoene- 
mann, 20 N.E.2d 671, 107 Ind.App. 
808—Standard Oil Co. of Indiana 
V. Thomas. 13 N.E.2d 336. 105 Ind. 
App. 610—^Armstrong v. Binzer, 199 1 
N.B. 863, 102 IndApp. 497—Kelly j 
V. New York, C. & St. L. R. Co., 
199 N.E. 463, 102 IndApp, 175. 
Iowa.—Corpus juris citsd in Fl.scher 
V. Hawkeye Stages, 37 N.W.2d 284, 
287. 240 Iowa 1203. 

€4 C.J. p 1180 note 6. 

4dllrmatlve showiag on face of record 

An irreconcilable conflict between 
answers to interrogatories and gen-1 
eral verdict, which will authorize j 
Judgment for one party notwithstand¬ 
ing general verdict for the other, 
arises only when on the face of the 
record it is affirmatively shown that 
there is no possibility that there 
could have been any other evidence 
admissible under the issues to sus¬ 
tain the verdict of the jury,—South¬ 
ern Ry. Co. v. Ingle, 69 N.E.2d 746, 
117 Ind.App. 229—Brown v. Green¬ 
wood. 60 N.E.2d 152, 116 Ind.App. 112, 

03 . Ind.—I>rewrys Limited, U. S. A. 
V. Crlppen 44 N.E.2d 1006, 113 Ind. 
App. 120—Chicago & Erie R. Co. v, 
Patterson. 34 N.E.2d 960, 110 Ind 
App. 94—Standard Oil Co. of In¬ 
diana V. Thomas, 18 N.E.2d 33'6, 106 
Ind.App. 610. 

Kan.—Metzinger v. Subero, 266 P.2d 
287, 175 Kan. 542—Franklin v. 
Kansas City Public Service Co., 
265 P.2d 1031, 176 Kan. 626—In re 
Erwin's Estate, 228 P.2d 739, 170 
Kan. 728—McCoy v. Weber. 212 
P.2d 281, 168 Kan. 241—Frallck 
V. Kansas City Public Service Co., 
211 P.2d 44-8, 168 Kan. 184—Giltner 


V. Stephens, 200 P.2d 290, li66 Kan. 
172—Neiswender v. Board of Com’rs 
of Shawnee County. 113 P.2d 115, 
153 Kan. 634, opinion supplemented 
on other grounds 120 P.2d 218, 1'64 
Kan. 688—McGuire v, McGuire, 103 
P.2d 884, 152 Kan. 237. 

Or.—^Whelpley v. Frye, 263 P.2d 296, 
199 Or. 630. 

Pa.—Brown v. Ambrldge Yellow Cab 
Co., 97 A.2d 377, 874 Pa. 208. 
Wis.—Stache v. St. Paul F. & M. Ins. 
Co.. 6 N.W. 36, 49 Wis. 89, 36 
Am.R. 772. 

64 C.J. p 1180 note 6—33 C.J. p 143 
note 77. 

Inconsistent findings In general see 
supra S 662. 

Findings held not inconsistent with 
each other 

Kan.—Jelf v. Cottonwood Falls Gas 
Co., 178 P.2d 992. 162 Kan. 71’3— 
Chapman v. Ticehurst, 110 P.2d 
785, 153 Kan. 310. 

Tex.—^Boyd v. Texas & N. O. R. Co.. 
Civ.App., 218 S.W.2d 634, error re¬ 
fused no reversible error. 

94. Ohio.—Townley v. Union Fork 
& Hoe Co., 22 N.E.2d 211, 60 Ohio 
App. 544, appeal dismissed 19 N. 
E.2d 611, 186 Ohio St. 96. 

Or.—Whelpley v. Frye, 268 P.2d 296, 
199 Or. 630. 

Wis.—Stache v. St. Paul F. & M. 
Ins. Co.. 5 N.W. 36, 49 Wis. 89, 
85 Am.R. 772. 

64 C.J. p 1180 note 6 [aj—33 C.J. p 
143 note 77. 

Court does not have to accept vagus 
and inconclusive special findings as 
against definite general verdict, since 
special findings are only advisory.— 
Brown V. Ambndge Yellow Cab Co., 
97 A.2d 377, 874 Pa. 208. 

95, Ind.—Standard Oil Co. of In¬ 
diana V. Thomas, 18 N.B.2d 'S3>G, 106 
Ind.App. 610. 

N.M.—KIker V. Bank Sav. Life Ins. 

Co.. 23 P.2d 366, 87 N.M. 846. 

64 C.J. p 1180 note 7. 

An unresponsive answer to inter, 
rogatory concerning length of train 
was not ground for setting aside gen¬ 
eral verdict, where there was no dis¬ 
pute concerning approximate length 
of train, and such answer could not 
have entered into deliberation of Jury, 
or rendition of general verdict.—^New 
York Cent. R. Co. v. Thompson, 21 
N.E.2d 626, 216 Ind. 662. 
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96. Tex.—Butler v. Abilene Mut 
Life Ins. Asa’n, Civ.App., 130 S.W. 
2d 1061. Error dismissed, Judg¬ 
ment correot. 

64 C.J. p 1181 note 8—37 C.J. p 666 
note 9. 

97. Neb.—Sohler v. Christensen, 89 
N.W.2d 837, 151 Neb. 843—In re 
Kerr's Estate, 222 N.W. 68, 117 Neb. 
630. 

98. Iowa.— Corpus Juris oltsd la 

I Fischer v. Hawkeye Stages, 37 N. 

W.2d 284, 287, 240 Iowa 1203. 

Ketn.—Metzinger v. Subera, 2*66 P.2d 
287, 176 Kan. 642—Franklin v. Kan¬ 
sas City Public Service Co., 265 P. 
j 2d ICSl, 175 Kan. 626—Frallck v: 
Kansas City Public Service Co,* 211, 
P.2d 443, 168 Kan. 134—Giltner ,v. 

I Stephens, 200 P.2d 290, 166 Kan. 
172—Jllka V. National Mut. Cas. 
Co. of Tulsa, 106 P.2d 66'5, 152 Kan. 
637—Craig v. Sturgeon, 98 'P.2d 
139, 161 Kan. 208—Marley v. Wich¬ 
ita Tranap. Corp., 96 P.2d 877, 160 
Kan. 818—Witt v. Roper. 86 P.2d 
649. 149 Kan. 184. 

64 C.J. p 1181 note 10—37 C.J. p 655 
note 9. 

Questloa oalUng for ooaolasioa of 
law 

Defendant’s special interrogatory 
whether there was any negligence of 
plaintiff that proxlmately contributed 
to cause automobile collision did not 
call for a special finding on a par¬ 
ticular question of fact, but Improp¬ 
erly called for a combined finding of 
fact and a conclusion of law, and 
hence Jury's affirmative answer to In¬ 
terrogatory did not require court to 
I enter judgment for defendant not- 
[ withstanding general verdict for 
plaintiff, on ground of inconsistency 
between general verdict and answer 
to special interrogatory.—^Felder v, 
Pugh. 81 N.E.2d 639, 84 Ohio App. 
271. 

Setting asids of spseial findllng be¬ 
cause not supported by evidence, did 
not bar recovery by plaintiff, where 
other special findings supported re¬ 
covery.—^Witt V. Roper, 86 P.2d 549, 
149 Kan. 184. 

99. Iowa.—Oovpns Juris eltsd in 
Fischer v. Hawkeye Stages, JT N. 
W,2d 284, 287, 249 Iowa 1298, 

64 C.J. p 1181 note 11. 
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special findings as against the general verdict.! A 
finding on a defective interrogatory does not over¬ 
rule a general verdict.2 While it has been held that 
the fact that the jury's special findings are incon¬ 
sistent with one another is not necessarily fatal 
to the general verdict,^ the question being whether 
the special findings, when considered as a whole, 
are so inconsistent with the general verdict that they 
cannot be reconciled with it,^ it has also been held 
that, where the special findings are inconsistent with 
each other, some being consistent with the general 
verdict and others inconsistent therewith, no judg¬ 
ment can properly be entered either on the general 
verdict or on the special findings,^ but a new trial 
should be ordered.® 


89 C.J.S. 

§ 564. -Determination of Consistency or 

Inconsistency 

a. Construction and presumptions 

b. Matters considered generally 

c. Remedies and proceedings to deter¬ 

mine 

a. Constmetion and Presumptions 

Special findings should, if reasonably possible, be so 
construed as to harmonize them with the general verdict, 
and no presumption will be indulged in favor of Incon¬ 
sistency, nor will any Inference, presumption, or Intend¬ 
ment be indulged in their aid as against the general ver¬ 
dict; but every presumption, intendment, and inference 
In favor of the general verdict which may be drawn from 
any evidence admissible under the pleadings will be in¬ 
dulged. 

Special findings should, if reasonably possible, be 
so construed as to harmonize them with the general 
verdict."^ No presumption will be indulged in favor 


1 . Iowa-—Fischer v. Hawkeye Stag¬ 
es, 37 N.W.2d 284, 240 Iowa 1203 

3 . W.Va.—Runyan v. Kanawha Wa¬ 
ter & Light Co., 71 S.E. 269, 68 W. 
Vo. 609. 35 L.R.A.,N.S.. 430. 

64 C.J. p 1181 note 12. 

3. Kan.—Nelswender v. Board of 
Com’rs of Shawnee County, 113 P. 
2d 116, IB'S Kan. 634, opinion sup¬ 
plemented on other grounds 120 P. 
2d 218. 164 Kan. 688~-Osburn v. 
Atchison. T. & S. F. Railway Co., 90 
P. 289, 76 Kan. 746. 

4. Kan.—^Neiswender v. Board of 
Com'rs of Shawnee County, 113 p, 
2d 116. 153 Kan. 634, opinion sup¬ 
plemented on other grounds 120 
P.2d 218, 154 Kan. 688—Osburn v. 
Atchison, T. &. S. F. Railway Co., 
90 P. 289. 75 Kan. 746. 

6 . Kan.—^McGuire v. McGuire, 103 
P.2d 884, 162 Kan. 237. 

6 . Kan.—In re EJrwin’s Estate, 228 
P.2d 739, 170 Kan. 728—McCoy v. 
Weber, 212 P.2d 281, 168 Kan. 241. 

7. U.S.—Bass V. Dehner, C.C.A.N.M., 
103 P.2d 28, certiorari denied 60 

S.Ct. 100, 308 U.S. 580, 84 L.Ed. 
486, rehearing denied 60 S.Ct. 136, 
308 U.S. 6'35, 84 L Ed. 628. 

Cal.—Lowen v. Flnnilo, 102 P.2d 620, 
16 Cal.2d 602—Davis v. Stulman, 
164 P.2d 787, 72 Cal.App.2d 256. 
Ill.—Jacobs V. Illinois Terminal Co., 
262 in.App. 481. 

Ind.—Republic Creosotlng Co. v, 
Hiatt. 8 N.E.2d 981, 212 Ind. 432 
—Standard Oil Co. of Indiana v. 
Thomas. 18 N.E.2d 836, 105 Ind. 
App. 610. 

Kan.—^Metzlnger v. Subera, 266 P.2d 
287, 1?5 Kan. '642—^Franklin v. Kan¬ 
sas City Public Service Co., 266 P. 
2d 1031, 176 Kan. 626—Tuggle v. 
Cathers, 264 P.2d 807, 174 Kan. 122 
—Cain V. Steely, 262 P.2d 909, 173 
Kan. 866—Johnson-Sampson Const. 


Co. V. Casterline Grain & Seed, Inc., 
252 P.2d 893, 173 Kan. 763—Dryden 
V, Kan.sas City Public Service Co., 
238 P.2d 601, 172 Kan. 31—In re 
Erwm’.s Estate. 228 P.2d 739, 170 
Kan. 728—McCracken v. Stewart. 
223 P.2d 963. 170 Kan. 129—Hult- 
berg v. rhilllppi, 220 P.2d 208, 169 
Kan. 610—Graves v. National Mut 
Cas. Co., 220 P.2d 180, 169 Kan. 
647—^Frallck v. Kansas City Public 
Service Co.. 211 P.2d 443, 168 Kan. 
134—Hill V. Leichhter, 211 P.2d 
4'33. 168 Kan. 86—Leonard v. Kan¬ 
sas City Public Service Co., 204 
P.2d 760. 167 Kan. 61—Lee v. Gas 
Service Co., 201 P.2d 1023. 166 Kan. 
286—Glltner v. Stephens, 200 P.2d 
290, 166 Kan. 172—Gabel v. Han- 
by. 193 P.2d 239, 166 Kan. IIG—Jelf 
V. Cottonwood Falls Gas Co., 178 
P.2d 992, 162 Kan. 713—Long v. 
Shafer, 174 P.2d 88. 162 Kan. 21 
—Underhill v. Motes, 166 P.2d 218, 
160 Kan. 679—^Isle v. Kaw Trans¬ 
port Co., 152 P.2d 827, 169 Kan. 
110—Davis V. Kansas Elec. Power 
Co., 162 P.2d 806, 169 Kan. 97— 
Coryell v. Edens, 160 P.2d 341, 168 
Kan. 771—Mahan v. Kansas City 
Public Service Co., 146 P.2d 383, 
168 Kan, 206—Rasing v. Healzer, 
142 P.2d 832, 167 Kan. 616—Schroe- 
der V. Nelson. 139 P.2d 868, 157 
Kan, 320—Sams v. Commercial 
Standard Ins. Co., 139 P.2d 869. 
167 Kan. 278—Walker v. Colgate-] 
Palmolive-Peet Co., 139 P.2d 167, 
167 Kan. 170—Motor Equipment Co. 
V. McLaughlin. 13'3 P.2d 149, 166 
Kan. 258—Taggart v. Yellow Cab 
Co. of Wichita, 131 P.2d 924, 166 
Kan. 88—Jilka v. National Mut. 
Cas. Co. of Tulsa, 106 P.2d 666, 
162 Kan. 637—^Haney v. Canfield, 
106 P.2d 662. 162 Kan. 697—Mon¬ 
tague V. Burgerhoff, 102 P.2d 1031, 
152 Kan. 124—Ruff v. Parley Ma¬ 
chine Works Co„ 99 P.2d 789, 161 
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Kan. 349—Marley v. Wichita 

Transp. Corp., 96 P.2d 8T7, 160 Kan. 
818—Claggett v. Phillips Petroleum 
Co., 92 P,2d 62. 160 Kan. 191— 
Waldner v. Metropolitan Life Ins, 
Co., 87 P.2d 615, 149 Kan. 287— 
Cooper v. Kansas City Public Serv¬ 
ice Co., 73 P.2d 1092, 146 Kan. 961 
—Billings v. City of Wichita, 62 
P.2d 869, 144 Kan. 742—Sponable 
I V. Thomas, 33 P.2d 729, 139 Kan. 
725—Howard v. Hartford Accident 
& Indemnity Co. of Hartford, Conn., 
82 P.2d 231, 139 Kan. 403—Leinbach 
v. Pickwick Greyhound Lines, 23 P. 
2d 449. 138 Kan. 50, 92 A.L.R. 1— 
Lesher v. Carbon Coal Co., 272 P. 
166, 127 Kan. 84—Hawthorne v. 
Travelers’ Protective Ass’n of 
America, 210 P. 1086, 112 Kan. 366, 
29 A.L.R. 494. 

N.M.—Turner v. New Brunswick Fire 
Ins. Co. of New Brunswick, N. J., 
112 P.2d '611, 46 N.M. 126. 

Ohio.—Klever v. Reid Bros. Exp., 86 
N.E.2d 608, 161 Ohio St. 467—Ham¬ 
ilton v. City of Cleveland, 110 N. 
E.2d 60. 93 Ohio App. 93—Wells v. 
Baltimore & O. R. Co., App., 97 N. 
E.2d 76—Robertson v. City Pro¬ 
duce & Commission Co., 70 N.E.2d 
778, 78 Ohio App. 471—Gearhart v. 
Columbus Ry., Power & Light Co., 
29 N.E.2d 621, 66 Ohio App. 225. 
Tex.—Texas Employers’ Ins. Ass’n v. 
White, Civ.App., 97 S.W.2d 960, 
error granted. 

64 C.J. p 1181 note 14. 

Special findings: 

Construction of, generally see in¬ 
fra S 669. 

Harmonizing of, with each other 
see supra § 562. 

Tha reaaon. for construing special 
findings so as to harmonize them 
with the general verdict. If possible, 
is that every reasonable presumption 
must be Indulged in favor of the gen¬ 
eral verdict.—Sams v. Commercial 
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of inconsistency,* nor will any inference, presump¬ 
tion, or intendment be indulged in aid of special 
findings or answers to special interrogatories as 
against the general verdict;® but every reasonable 
presumption, intendment, and inference in favor of 
the general verdict^® which may be drawn from any 
evidence admissible under the pleadings^^ will be 
indulged. 

b. Matters Oonsidered Generally 

As a general rule In determining whether special 
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flndingt or answers are so Inconsistent with the general 
verdict aa to authorize or require Judgment on the former 
notwithstanding the latter, the court will consider only 
the verdict, answers or findings, and the pleadings or Is¬ 
sues formed thereby, and ordinarily will not weigh or 
consider the evidence actually introduced. 

In determining whether special findings or an¬ 
swers to interrogatories are so inconsistent with 
the general verdict as to authorize or require judg¬ 
ment on the former notwithstanding the latter, as a 
general rule the court will consider only the ver¬ 
dict, the answers or findings, and the pleadings or 


standard Ins. Co., 139 P.2d 869, 157 
Kan. 278—Waldner v. Metropolitan 
Life Ins. Co., 87 P.2d 616, 149 Kan. 
287. 

Wliere one interpretation hArmoniz- 

es special findings with the general 
verdict, and another interpretation 
shows the two to be inconsistent, the 
interpretation which shows the two 
to be harmonious wiii be adopted.— 
Johnson-Sampson Const. Co. v. Cas¬ 
terline Grain & Seed. Inc., 262 P.2d 
893, 173 Kan. 763—^Dryden v. Kansas 
City Public Service Co., 238 P.2d 601, 
172 Kan. 31—Lee v. Gas Service Co., 
201 P.2d 1023, 166 Kan. 285—Gabel v, 
Hanby, 193 P.2d 239. 166 Kan. 116— 
Long V. Shafer, 174 P.2d 88, 162 Kan, 
21—Isle V. Kaw Transport Co., 162 
P.2d 827, 159 Kan 110—Taggart v. 
Yellow Cab Co. of Wichita, 131 P.2d 
924, 156 Kan. 88—Dick's Transfer Co. 
v. Miller. 119 P.2d 454, 164 Kan. 674— 
Claggett V. Phillips Petroleum Co, 92 
P.2d 62, 150 Kan. 191—Billings v. City 
of Wichita, 62 P.2d 869. 144 Kan, 742 
—64 C.J. p 1181 note 14 [b]. 

8. U.S —Bass V. Dehner, C.C.A.N.M,, 
108 F.2d 28, certiorari denied 60 S. 
Ct. 100, 308 U.S. 680, 84 L.Ed. 486, 
rehearing denied 60 S.Ct. 136, 308 

U. S. 635, 84 L.Ed. 528. 

S.D,—Benedict v. Carter State Bank 
of Carter, 222 N.W. 600, 64 S.D. 14. 
CoTirt will not strain, a point to dis¬ 
cover an Inconsistency between a 
general verdict and a special finding 
of jury which would render special 
finding controlling if irreconcilable 
with general verdict. 

Iowa.—Fischer v. Hawkeye Stages, 87 
N.W.2d 284, 240 Iowa 1203. 

Kan.—Haney v. Canfield, 106 P.2d 662, 
162 Kan. 697. 

g. Ind.—Tribune-Star Pub. Co. v, 
Portwendle, App., 116 N.B.2d 216, 
rehearing denied 116 N.E.2d 648— 
Grand Rapids Motor Exp. v. Cros- 
bie, 69 N.E.2d 247, 117 Ind App. 360 
—Standard Oil Co. of Indiana v. 
Thomas, 13 N.E.2d 336, 106 Ind.App. 
610—New York. C. & St. L. Ry. Co. 

V. White, 192 N.E. 846, 99 Ind.App. 
454. 

Iowa.—Tobin v. Van Orsdol, 45 NW. 
2d 239, 241 Iowa 1331—Corpus Ju¬ 
ris cltsd la Fischer v. Hawkeye 
Stages. 37 N.W.2d 284, 287, 240 
Iowa 1203. 


Kan.—Osborn v. Wheat Growers* Mut. 
Hail Ins. Co.. 263 P.2d 214, 176 
Kan. 236—Johnson-Sampson Const. 
Co. V. Casterline Grain & Seed, Inc., 
252 P.2d 893, 173 Kan. 763—In re 
Erwin's Estate, 228 P.2d 739, 170 
Kan. 728—^Jelf v. Cottonwood Palls 
Gas Co., 178 P.2d 992, 162 Kan. 713 
—Long V. Shafer. 174 P.2d 88, 162 
Kan. 21—Underhill v. Motes, 165 
P.2d 218, 160 Kan. 679—Schrooder 
V. Nelson. 139 P.2d 868, 157 Kan. 
320—^Walker v. Colgate-Palmollve- 
Peet Co., 139 P.2d 157, 157 Kan. 170 
—Dick’s Transfer Co. v. Miller, HD 
P.2d 464, 154 Kan. 674—Morrow v. 
Bonebrake, 116 P.2d 686, 84 Kan. 
724, 34 L.R.A.,N.S., 1147-^ilka v. 
National Mut. Cas. Co. of Tulsa, 106 
P.2d 6G6, 162 Kan. 637—Craig v. 
Sturgeon. 98 P.2d 139. 161 Kan. 208 
—Marley v. Wichita Transp. Corp., 
96 P.2d 877, 150 Kan. 818. 

64 C.J. p 1181 note 16. 

Strict ooastructlo& 

(1) As against a general verdict 
the answers of the jury to interroga¬ 
tories must be strictly construed and 
cannot be broadened by inference.— 
Neuwelt v. Roush, 86 N.E.2d 606, 119 
Ind.App. 481. 

(2) Construction of special findings 
in general see Infra 5 669, 

10. Ark.—Hobbs Western Co. v. 
Craig, 192 S.W.2d 116, 209 Ark. 
630. 

Cal.—Lowen v. Finnila, 102 P.2d 620, 
15 Cal.2d 602. 

Ind.—Tribune-Star Pub. Co. v. Port¬ 
wendle, App, 116 N.E.2d 215, re¬ 
hearing denied 116 N.B.2d 548— 
Grand Rapids Motor Exp. v. Cros- 
bie, 69 N.E.2d 247, 117 Ind.App. 
360—Oliver v. Coffman, 45 N.E.2d 
351, 112 Ind.App. 607—Drewrys 

Limited, U. S. A. v. Crippen, 44 N. 
E.2d 1006, 113 Ind.App. 120—Inter 
State Motor Freight System v. Hen¬ 
ry, 38 N.E.2d 909. Ill Ind.App. 179 
—Shubert v. Thompson. 32 N.E.2d 
120, 109 IndA-Pp. 34—Standard Oil 
Co of Indiana v. Thomas, 13 N.B.2d 
336. 106 Ind.App. 610—Chicago & 
E. I. Ry. Co. V. Gilbert, 194 N.E 
186, 100 Ind.App. 366—Merchants’ 
Reserve Life Ins. Co. v. Richard¬ 
son. 118 N.E. 676, 66 Ind.App. 667, 
Iowa.—Tobin v. Van Orsdol, 45 N.W. 
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2d 239, 241 Iowa 1831—Oorpus JUria 
cited lA Fischer v. Hawkeye Stages,. 
37 N.W.2d 284, 287, 240 Iowa 1203. 
Kan —Osborn v. Wheat Growers’ Mut- 
Hail Ins. Co., 263 P.2d 214, 176 Kan. 
236—Johnson-Sampson Const, Co. v. 
Oasterllne Grain & Seed, Inc., 262 
P.2d 893, 173 Kan. 763—Jelf v. Cot¬ 
tonwood Falls Gas Co„ 178 P.2d 992, 
162 Kan. 713—Underhill v. Motes, 
165 P.2d 218, 160 Kan. 679—Coryell 
V. Edens, 160 P.2d 341, 158 Kan. 771 
—Sams V. Commercial Standard 
Ins. Co.. 139 P.2d 859, 167 Kan. 278 
—Waldner v. Metropolitan Life Ins. 
Co., 87 P.2d 616, 149 Kan. 287. 

Tex.—Townsend v. Young, Civ.App., 
114 S.W.2d 296. 

64 C.J. p 1182 note 17, 

A gsueral verdict Imports a fludlug 
on all issues in case not inconsistent 
with special findings,—Franklin v. 
Kansas City Public Service Co., 265 
P.2d 1031, 176 Kan. 626—Tuggle v. 
Gathers, 264 P.2d 807, 174 Kan. 122— 
Cain V. Steely, 262 P.2d 909. 173 Kan. 
866 —Sheeley Baking Co. v. Suddarth, 
241 P.2d 496, 172 Kan. 633—Krey v. 
Schmidt, 240 P.2d 153, 172 Kan. 319 
—Glltner v. Stephens, 200 P.2d 290, 
166 Kan. 172—Gabel v. Hanby, 193 
P.2d 239, 166 Kan. 116—Schroeder v. 
Nelson, 139 P.2d 868, 167 Kan. 320— 
Jilka V. National Mut. Cas. Co. of 
Tulsa, 106 P.2d 666. 162 Kan. 637— 
Craig V. Sturgeon, 98 P.2d 139, 161 
Kan, 208—Marley v. Wichita Transp. 
Corp., 96 P.2d 877, 160 Kan. 818. 

Fnlesi ULSWsrs to Interrogatorist 
olllrmatively show that all facts nec¬ 
essary to entitle plaintiff to recover 
do not exist, general verdict is in a 
sense a finding of all such facts.— 
Chicago &. Erie R. Co. v. Patterson, 
34 N.E.2d 960, 110 Ind.App. 94. 

XI. Ind.—Cleveland, C., C. & St. L. 
Ry. Co. v. Markle, 119 N.E. 371, 18T 
Ind. 663—Merchants* Reserve Life- 
Ins. Co. V, Richardson, 118 N.B. 676, 
66 Ind.App, 667. 

The court will assume the 
enoe of any evidence that might prop¬ 
erly have been introduced under the- 
issues.—L. S. Ayres & Co. v. Hicks, 
40 N.E,2d 334, rehearing denied 41 N. 
E.2d 196, 866, 220 Ind. 86—Neuwelt V 
Roush, 86 N.E.2d 506, 119 lnd.App. 
481—64 C.J. p 1182 note 18 Taj. 
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issues formed thereby.^* Ordinarily, the court will 
not weigh the evidence,and, indeed, will not con¬ 
sider the evidence actually introduced.^^ However, 
it has been held that the special findings may be 
viewed and interpreted in the light of the testi¬ 
mony,^® and that the court will consider, in aid of 
the general verdict, all the material facts which 
were provable under the issues^® and will presume 
that they were proved, as discussed supra subdivi¬ 
sion a of this section. No regard will be paid to 
answers of the jury with respect to matters not sub¬ 
mitted to them^"^ or improperly submitted,^® to im¬ 
material matters,or to mere conclusions. 20 

c. Bemedies and Proceedings to Determine 

Where the special findings or answers are Irreconcil¬ 
ably inconsistent with the general verdict, a motion for 


Judgment on the epeeial flndlnga or anawere, notwith- 
atanding the general verdict, ia the proper procedure. 
Such a motion must be seasonably made by the party 
to whom the general verdict is adverse, and it admits 
or concedes, for the purpose thereof, that the findings 
or answers are sustained by the evtdenee. 

Where the special findings or answers to special 
interrogatories are so inconsisfent with, and antag¬ 
onistic to, the general verdict as to be absolutely 
irreconcilable with it so that a judgment may and 
must be rendered according to the answers or spe¬ 
cial findings notwithstanding the general verdict, 
as discussed supra § 563, a motion for judgment on 
the special findings or answers, notwithstanding the 
general verdict, is the proper procedure .21 The 
motion may be made by and only by the party to 
whom the general verdict is adverse .22 Such mo- 


18 . Cal.—OorpfUi Jturlo oltod la 

Lowen v. Plnnila, 102 P.2d 520, 16 
Cal.2d 502. 

Conn.—Belchak v. New York, N. H- & 
H. R. Co., 179 A. 96, 119 Conn. 630. 
Ind.—Li. S. Ayres & Co. v. Hicks, 40 
N.B.2d 334, rehearing denied 41 N. 
E.2d 196, 366, 220 Ind. 86—New 
York Cent. R. Co. v. Thompson, 21 
N.B.2d 625. 216 Ind. 652—Township 
of Haddon School of Sullivan Coun¬ 
ty V, Willis, 199 N.E. 261, 209 Ind. 
856—Neuwelt v. Roush. 86 N.E.2d 
606, 119 Ind.App. 481—Oliver v. 
Coffman, 46 N.B.2d 361, 112 Ind.App. 
607—Inter State Motor Freight Sys¬ 
tem V. Henry, 38 N.B.2d 909, 111 
Ind.App. 179. 

Kan.—Dye v. Rule, 28 P.2d 768, 188 
Kan. 808. 

Ohio.—'Hamilton v. City of Cleveland, 
110 N.E.2d 60, 93 Ohio App. 93— 
Robertson v. City Produce & Com¬ 
mission Co., 70 N.E.2d 778, 78 Ohio 
App. 471—Smith v. Pennsylvania R. 
Co., App., 40 N.E.2d 446—Gearhart 
V. Columbus Ry., Power & Light 
Co., 29 N,E.2d 621, 66 Ohio App. 
225. 

64 C.J. p 1182 note 19. 

AU laterrogatorlM aad aaswers 

thereto must be considered in deter¬ 
mining^ whether answers to Interroga¬ 
tories are In irreconcilable conflict 
with general verdict.—Drewrys Lim¬ 
ited, U. S. A. V. Crlppen, 44 N.E.2d 
1006, 113 Ind.App. 120—Standard Oil 
Co. of Indiana v. Thomas, 13 N.E. 2d 
336, 105 Ind.App. 610. 

Special fladlags ooaeldered aa whole 
Kan.-—Jelf v. Cottonwood Falls Gas 
Co., 178 P.2d 992. 162 Kan. 718—Bil¬ 
lings V. City of Wichita, 62 P.2d 869, 
144 Kan. 742. 

Ohio.—Reed v. Pearl Assur. Co., 80 
N,E.2d 232. 82 Ohio App. 293. 

L3. Ohio.—McNees v. Cincinnati St, 
Ry. Co., 89 N.E.2d 138, 152 Ohio St. 
269—^Hamilton v. City of Cleveland, 
110 N.E.2d 60. 93 Ohio App. 93. 

14. Conn.—Belchak v. New York, N. 


H. A H. R. Co., 179 A- 96, 119 Conn. 

I 630. 

Ind.—L. S, Ayres & Co. v. Hicks, 40 
N.B.2d 334, rehearing denied 41 N. 
E.2d 196, 366, 220 Ind. 86—Town¬ 
ship of Haddon School of Sullivan 
County V. Willis, 199 N.E. 261, 209 
Ind. 356—Neuwelt v. Roush, 85 N. 
E.2d 606, 119 Ind.App. 481—Indian¬ 
apolis Water Co. v. Schoenemonn, 
20 N.E.2d 671, 107 Ind.App. 308. 
Ohio.—Fox V. Conway, 13 N.E.2d 124, 
j 133 Ohio St. 273—^Robertson v. City 
i Produce & Commission Co., 70 N.E. 

I 2d 778, 78 Ohio App. 471—Welch v. 

I Rollman & Sons Co., 44 N.E.2d 726, 

I 70 Ohio App, 616—Gearhart v. Co¬ 
lumbus Ry., Power & Light Co., 29 
N.E.2d 621, 66 Ohio App. 226. 

64 C.J. p 1182 note 20—19 C.J. p 1210 
1 note 26 [c] (2). 

Traaecrlpt and abetraot of tevtlmo- 
ay are not Important in determining 
whether answers to special questions 
so conflict with verdict that it cannot 
stand.—Dye v. Rule, 28 P.2d 768, 138 
Kan. 808. 

16. Kan.—Schroeder v. Nelson, 139 
P.2d 868. 167 Kan. 820—Walker v. 
Colgate-Palmolive-Peet Co., 139 P. 
2d 157, 167 Kan. 170—Craig v. Stur¬ 
geon. 98 P.2d 139, 161 Kan. 208— 
Marley v. Wichita Transp, Corp., 
96 P 2d 877. 160 Kan. 818—Armour | 
Packing Co. v. Howe, 76 P. 1014, 68 
Kan 663. 

16. Ind,—L. S. Ayres & Co. v. Hicks, 
40 N.E 2d 334, rehearing denied 41 
N.E.2d 195, 356, 220 Ind. 86— Town¬ 
ship of Haddon School of Sullivan 
County V. Willis. 199 N.E. 251, 209 
Ind. 356 —^Neuwelt v. Roush, 86 N. 
E.2d 606. 119 Ind.App. 481— Stand¬ 
ard Oil Co. of Indiana v. Thomas, 
13 N.E.2d 336. 106 Ind.App. 610. 

64 C.J. p 1182 note 21. 

17. Kan,—Balandran v. Compton, 41 

P.2d 720, 141 Kan. 821. ! 

Wls.—McGeehan v. Gaar, 100 N.W. j 
1072, 122 Wls. 680. 

18. Ind.—White v. Shircliff Indus-1 
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tries, Inc., App., 112 N.E.2d 888— 
I Tucker Freight Lines v. Gross. 88 
N.B.2d 353, 109 Ind.App. 454. 

Ohio.—Reed v. Pearl Assur. Co., 80 
N.B.2d 232, 82 Ohio App. 293. 
Findings on matters improperly sub¬ 
mitted as surplusage see infra | 
665. 

19. Tex.—Pritchard v. Burnsides, 
Civ.App., 168 S.W.2d 686. affirmed 
Pritchard v. Burnside, 167 S.W.2d 
169, 140 Tex. 212, 

64 C.J. p 1182 note 24. 

Any finding on isans which is not 
controlling may be disregarded by 
trial court, even though no motion 
Is made for Judgment notwithstand¬ 
ing verdict.—Bewley Mills v. First 
Nat. Bank. Tex.Clv.App., 110 S.W.2d 
201, error dismissed. 

SO. Ind.—Tucker Freight Lines v. 
Gross, 33 N.B.2d 363, 109 Ind.App. 
464. 

64 C.J. p 1183 note 25. 

Oonolnsion and ultimate faota Oistln. 
gulshed 

If in answering an Interrogatory, 
the jury Is required not only to con¬ 
sider the facts, but also to apply 
some legal principle to such facts, or 
to measure them by some standard 
fixed by law in order to reach the 
conclusion required by the answer, 
the answer which results Is a ‘‘legal 
conclusion” and not an "ultimate 
fact,” and must be disregarded in rul¬ 
ing on motion for judgment on the 
answers to the interrogatories, not¬ 
withstanding general verdict.—Tuck¬ 
er Freight Lines v. Gross, supra. 

81. Kan.—Armourdale State Bank v. 
Homeland Ins. Co. of America, 6 P. 
2d 786, 134 Kan. 246. 

46 C.J. p 166 note 17. 

88. Ind.—Brown v. Searle, S N.E. 
S71, 104 Ind. 218. 

Ohio.—^Davla v. Turner, 68 N.E. 819, 
69 Ohio St. 101. 

64 C.J. p 1178 note 96 [&] (9)—46 C, 
J. p 166 note 17. 
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tion must be seasonably made.23 If timely made, 
the motion is sufficient to preserve the question for 
future consideration of the court,and it is not 
waived by the subsequent filing, within the time 
limited by statute, of a motion for a new trial.^s 
The motion may be sufficient, although informal in 
some respects.26 It admits or concedes, for the 
purpose thereof, that the findings or answers are 
sustained by evidence,37 although such admission or 
concession does not bind the trial court.33 When 
the motion is made after a motion to set aside the 
special findings or answers has been sustained in 
part, the court can consider only those special find¬ 
ings and answers which it has permitted to stand.39 


§ 565. Surplusage 

It it proper to dieregard at turplutage certain mat¬ 
ters contained in a special verdict or findings, such as 
conclusions of law, or findings of Immaterial facts or on 
immaterial questions or issues. 

It is proper to disregard as surplusage certain 
matters contained in a special verdict or in special 
findings or answers to interrogatories,30 such as 
conclusions of law,3i evidentiary facts,32 a mem¬ 
orandum preceding the answers,33 findings on, or 
answers to, issues or interrogatories improperly sub¬ 
mitted,3^ a finding on a matter not submitted to the 
jury,35 findings of matters outside the issues,36 or 
findings of immaterial facts or on immaterial ques¬ 
tions or issues.37 Also, it has been held that a gen- 


23. Ind.—Sullivan & O’Brien v. Ken-1 

nedy, 26 N.E.2d 267, 107 Ind App. 1 
457. I 

A uotioa. made after the court hae 

rendered judgment on the verdict Is 
too late.—Sullivan & O’Brien v. Ken¬ 
nedy, supra. 

24. Kan.—^Armourdale State Bank v. 
Homeland Ins. Co. of America, 6 P. 
2d 786, 134 Kan. 245. 

25. Kan,—^Hurt v. Stout, 181 P. 623, 
105 Kan. 54. 

Jlullng after ruling on new trial 

Procedure followed by trial court 
in ruling on defendant’s motion for 
judgment notwithstanding the gener¬ 
al verdict, after having overruled de¬ 
fendant’s motion for new trial, was 
not erroneous when rulings were 
made during the same term,—^Rasing 
V. Healzer, 142 P.2d 832, 167 Kan. 
516. 

26. Ind.—Chicago. I. & L. Ry. Co. v. 
Smith, 129 N.E. 49, 74 Ind.App. 
336. 

27. Kan.—^Wlngert v. Mouse, 265 P. 
2d 1007, 174 Kan. 239—Tuggle v. 
Gathers, 254 P.2d 807, 174 Kan. 122 
—Stegman v. Professional & Busi¬ 
ness Men’s Life Ins, Co.. 262 P,2d 
1074, 173 Kan. 744—Cain v. Steely, 
252 P.2d 909, 173 Kan. 866—Ban- 
bery v. Lewis, 244 P.2d 202, 173 
Kan. 69—Mehl v. Carter, 237 P,2d 
240, 171 Kan, 697—Hubbard v. Al¬ 
len, 216 P.2d 647, 168 Kan. 696— 
Brittain v. Wichita Forwarding Co„ 
211 P.2d 77, 168 Kan. 145—Lee v. 
Gas Service Co., 201 P 2d 1023, 166 
Kan. 286—Long v, Shafer, 174 P.2d 
88, 162 Kan. 21—Lord v. Hercules 
Powder Co„ 167 P.2d 299, 161 Kan. 
268—Rlffel v. Dieter. 167 P.2d 831. 
169 Kan. 628—Coryell v. Edens, 160 
P.2d 341, 168 Kan. 771—Rasing v. 
Healzer, 142 P.2d 832, 167 Kan. 616 
—Schroeder v. Nelson, 139 P.2d 868. 
167 Kan, 320—^Harshaw v, Kansas 
•City Public Service Co., 139 P.2d 
141, 167 Kan. 96—Taggart v. Yel¬ 
low Cab Co. of Wichita, 131 P.2d 
•924, 166 TCftn 88—Sayeg v. Kansas 


Gas & Elec. Co., 181 P.2d 648. 166 
Kan. 65—Chapman v. Tlcehurst, 110 
P.2d 785, 163 Kan. 310—^Montague 
V. Burgerhoff, 102 P.2d 1031, 162 
Kan. 124—Eldredge v. Sargent, 96 
P.2d 870, 160 Kan. 824—Webb v. 
City of Oswego, 86 P.2d 663, 149 
Kan. 166—Witt v. Roper, 86 P.2d 
649, 149 Kan. 184. 

64 C.J. p 1178 note 96 fa] (6). 
AfflrmatloiL on part of moving party 
Party’s motion for judgment In his 
favor on verdict of Jury constitutes 
an affirmation on his part that the 
findings of the Jury are supported by 
the evidence.—Jones Fine Bread Co. 
V. Cook, Tex.CIv.App.. 164 S.W.2d 889. 

88. Kan.—^Wltt v. Roper, 86 P.2d 
549, 149 Kan. 184. 

89. Kan.—^Walker v. Colgate-Palm- 
olive-Peet Co.. 139 P.2d 157, 167 
Kan. 170. 

30. Pa.—Rice V. Bauer, Com.Pl., 82 
North.Co. 47. 

Vt.—Bailey v. Central Vermont Ry., 
36 A.2d 365, 113 Vt. 433. 

31. U.S.—Hartford Acc. & Indem. 
Co. V. Murphy, C.C.A.Tex., 168 F.2d 
506. 

Ohio.—Miller v. Jackson, 107 N.E.2d 
922, 92 Ohio App. 199. 

64 C.J. p 1188 note 27. 

38. Ind.—Indianapolis & Southern 
Motor Exp. V. Public Service Com¬ 
mission, 112 N.B.2d 864. 

Xf evidentiary facts are included In 
findings, no harm is done since evi¬ 
dentiary facts are mere surplusage.— 
Indianapolis & Southern Motor Exp. 
V. Public Service Commission, supra. 

33. Tex.—Rhodes v. Livesay, Civ. 
App.. 246 B.W. 738. 

34. Ind.—White v. ShlrcllfE Indus¬ 
tries, Inc., App., 112 N.E.3d 888. 

Tex.—^Alvey v. Goforth, Civ.App., 263 
S.W.2d 813, reversed on other 
grounds Goforth v. Alvey, Sup., 271 
S.W.2d 404—Jones v. Winter. Civ. 
App., 215 S.W.2d 664, error refused 
no reversible error—^Ellzey v. Allen, 
Civ.App., 172 S.W.2d 703, error dis¬ 
missed—Consolidated Underwriters 
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V. Vargas, Civ.App., 113 S.W.2d 922, 
error dismissed. 

64 C.J. p 1183 note 29. 

Question caUing for mors than one 
fact 

Interrogatories, each of which call¬ 
ed for more than a single issuable 
fact were Improperly submitted to 
jury and such interrogatories and the 
answers thereto must be treated as 
surplusage.—White v. Shlrcllff Indus¬ 
tries, Inc., Ind.App., 112 N.E.2d 888. 
Onmulative issues 

In action for balance due for labor, 
In which trial court submitted Issues 
whether plaintiff Worked, whether de¬ 
fendant advanced him supplies, and 
whether plaintiff killed defendant’s 
dog, additional issues submitting 
question of defendant’s Indebtedness 
and amount thereof. If objectionable, 
were merely cumulative and could bo 
disregarded as surplusage.—^Weather- 
by V. Guerrero, Tex.Civ.App., 82 S.W. 
2d 1059. 

35. Tex.—American Citizens’ Labor 
& Protective Institution v. Bandy, 
Civ.App., 2 S.W.2d 977. 

Conclusion of law on matter not sub- 
mltted 

In action to revise an award under 
Workmen's Compensation Law, where 
no Issue regarding lump-sum award 
was submitted to jury. Its report on 
the subject was a conclusion of law 
and not a finding of fact and would be 
regarded as surplusage.—^Hartford 
Acc. & Indem. Co, v. Murphy, C.C.A, 
Tex., 168 F2d 606. 

38. Neb.—Hallett v. Ransom, 160 N. 

W. 1017, 97 Neb. 643. 

Tex.—Mathis v. State, Civ.App., 258 
S.W.2d 200, error refused no revers¬ 
ible error—Schneider v. Delavan, 
Civ.App., 118 S.W.2d 823, error dis¬ 
missed. 

37. Tex.—Schiller v. Rice, 246 S.W. 
2d 607, 161 Tex. 116—American Mut. 
Liability Ins, Co. v. Parker, 191 S. 
W.2d 844, 144 Tex. 453—Mathis v. 
State, Civ.App., 268 S.W.2d 200, er¬ 
ror refused no reversible error— 
Hill V. Leschber, Civ App,, 236 S.W. 
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cral verdict may be ignored where, without any 
instructions from the court, it was returned with 
answers to questions submitted.^® 

§ 566. Defects and Errors 

A special verdict or finding containing a substantial 
defect or error Is unavailable as a basis for Judgment, 
but the fact that a particular special finding Is defective 
or erroneous Is not fatal where there are other proper 
and sufficient findings or there is a sufficient general 
verdict on which Judgment may be based. 

A special verdict or finding containing a sub¬ 
stantial defect or error is unavailable as a basis for 
judgment.39 However, the fact that a particular 
special finding is defective, improper, or erroneous 
is not fatal where there are other proper and suffi¬ 
cient findings^® or there is a sufficient general ver- 
dict^^ on which the judgment may be based; but 
it is otherwise where judgment is rendered on an 
answer or finding which is ambiguous,^2 contrary 
to the instructions,^3 or so defective as to an im- 
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portant matter as not to authorize judgment there¬ 
on;^* and the trial court is without power to dis¬ 
regard a finding on a material issue because it is 
defective in some particular.^^ 

§ 567. Amendment or Correction 

a. In general 

b. Resubmission to jury 

a. In General 

The Jury may change their apeclal verdict, findings, 
or answers at any time before they are received; but, 
while the court may, on proper grounds, set aside a 
special verdict, finding, or answer, ordinarily. It may not 
reverse or change the findings of the jury, make addi¬ 
tional or independent findings, unless the finding Is 
contrary to the undisputed credible evidence or without 
support in the evidence so as to make the matter one of 
law, although the court may remedy defects which are 
clearly clerical or formal. 

The jury may change their special verdict, find¬ 
ings, or answers at any time before they arc re¬ 
ceived.^® However, the oral reply of two jurors, 


2d 236—American General Ins. Co. 

V. Wllllama. Civ.App., 222 S.W.2d 
907, reversed on other grounds 227 
S.W.2d 788, 149 Tex. 1—Jones v. 
Winter, Civ.App., 216 S.W.2d 664, 
error refused no reversible error— 
Brown v. O’Meara, Civ.App.. 206 S. 

W. 2d 122, error refused no reversi¬ 
ble error—J. Weingarten, Inc., v. 
Carlisle, Civ.App, 172 S.W.2d 170, 
error refused—Southern Underwrit¬ 
ers v. Mowery, Civ.App., 147 S.W.2d 
834, error dismissed, judgment cor¬ 
rect—Travelers Ins. Co, v. Noble, 
Civ.App., 129 S.W.2d 778, error dis¬ 
missed. judgment correct—Schnei¬ 
der V. Delavan, Civ.App., 118 S.W, 
2d 823, error dismissed—Camden 
Plre Ins. Ass’n v. Carroll, Civ.App,, 
102 S.W.2d 1067, error dismissed— 
Miller v. Fenner, Beane & Unger- 
lelder, Civ.App,, 89 S.W,2d 606, error 
dismissed—Morris v. Jackson’s 
Model Laundry, Civ.App., 81 S.W,2d 
798, error refused. 

Wls.—Augustin V. Milwaukee Elec, 
Ry. & Transport Co., 49 N.W.2d 
730, 259 Wls. 625. 

64 C.J. p 1183 note 32. 

A fladliur BPt rmiulred may be re¬ 
jected as surplusage.—State v. Moses, 
18 S.C. 366. 

Answers Immaterial under prior an¬ 
swers 

Where jury answers one issue, or 
subdivision of an issue, and later 
answers other issues or subdivisions 
of Issues, the answers to which are 
not called for by reason of particular 
answers made to preceding issue, or 
its subdivision, answers to the sub¬ 
sequent Issues become immaterial.— 
Erwin V. Welborn, Tex.Clv.App., 207 
S.W,2d 124, error refused no reversi¬ 
ble error. 


Findings held not Immaterial 

Tex—J. Weingarten, Inc., v. Carl¬ 
isle, Clv.App., 172 S.W.2d 170, error 
refused. 

Where evidence was imnifflolent to 

support jury’s answers to special is¬ 
sues, trial court could disregard such 
answers as being immaterial.—Texas 
Steel Co. V. Rockholt, Tex.Clv.App., 
142 S.W.2d 842, error refused. 

Zf 08 a matter of law defendant is 
free of negligence and jury has ex¬ 
onerated him but has also attributed 
to him some degree of causal negli¬ 
gence in their comparison of negli¬ 
gence, court should strike answer to 
question on comparison os surplus¬ 
age.—Statz V. Pohl, 62 N.W.2d 656, 
266 Wls. 23. rehearing denied 63 N.W. 
2d 711, 266 Wls. 23. 

38. Tex.—Aycock v. Paraffine Oil Co., 
Civ.App., 210 S.W. 861. 

39. Tex.—Rudolph v. Hanes, Civ. 
App., Ill S.W.2d 1189. 

Amendment or correction see infra S 
667. 

Objections and waiver thereof see in¬ 
fra S 572. 

XrnanlmoTui mistake 

Answer which was result of unani¬ 
mous mistake of jury was unavailable 
as basis for judgment.'—^Burchfield v. 
Tanner, Civ.App.. 176 S.W.2d 766, re¬ 
versed on other grounds 178 S.W.2d 
681, 142 Tex. 404. 

Aiurwer In which ‘‘defendants” in¬ 
stead of word “plalntlirs” was used 
furnished no basis for a judgment for 
plaintiffs.—^Rudolph v. Hanes, Tex. 
Civ.App., Ill S.W.2d 1189. 

40. Cal.—Parsons v. Luhr, 270 P. 443, 
205 Col. 193. 

64 C.J. p 1183 note 35. 
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41. Mass.—McManus v. Thing, 88 N. 
B 442, 202 Mass. 11. 

Pa.—Commonwealth v. Pfromm, 100 
A. 276, 266 Pa. 485. 

Failure to sign answer 
Where there were issues other than 
negligence upon which jury was war¬ 
ranted in returning verdict for de¬ 
fendant, fact that one of jurors who 
signed general verdict for defendant 
did not sign negative answer to inter¬ 
rogatory as to whether defendant was 
negligent did not vitiate general ver¬ 
dict.—Simpson V. Springer, 66 N.E.2d 
418, 143 Ohio St. 324, 165 A.L.R. 583. 

42. N.C.—Wood V. Jones, 161 S.B. 
732, 198 N.C. 366. 

4)3. Kan.—Roome v. Sonora Petrole¬ 
um Co., 208 P. 256. Ill Kan. 633. 

44. Wia.—Schendel v. Chicago & N. 
W. Ry. Co., 133 N.W. 830, 147 Wis. 
441. 

45. Tex.—Drisklll Hotel Co. v. An¬ 
derson, Civ.App., 19 S.W.2d 216. 

Disregarding as surplusage matters 
contained in special verdict, find¬ 
ings, or answers generally and Im¬ 
material matters specifically see 
supra { 566. 

46. Colo.—Saterlee v. Saterlee, 64 P. 
189. 28 Colo. 290. 

Wls.—Willette v. Rhinelander Paper 
Co., 130 N.W. 853. 145 Wls. 637. 
CorrecUoiL of clerk’s reading 
Where clerk, in reading answers of 
jury to Issues, read ambiguous an¬ 
swer to one Issue and jury foreman 
said clerk had not read such answer 
correctly, and judge directed clerk to 
read further and clerk, after changing 
answer as read, finished reading of 
verdict, and jury said that answers 
read by clerk were jury’s answers, 
I and defendant did not object to and 
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Other than the foreman, is ineffective to modify verdict or findinffi, u discussed in New Trial (I 
formal written answers of the jury.*7 63-d7. Ordinarily, however, the court may not re- 

By party, A part of a finding of fact by a jury verse^i or change^* the answers or findings of the 
is not subject to a so-called remittitur by a party.** jury, make additional®* or independent** findings, 
By court. The court may. on proper grounds, set ^ “bstitute iU own answers or findings for those 
aside a special verdict, answer, or finding^* when of ‘he jury,S» or at least it may not, without the 
to do so does not affect the import of the answers consent or over the objection of the parties, (*angc 
or findings on other issues,*® and it may grant a new or amend a special verdict, answer or finding in 
trial because of irregularities and defects in the matters of substance,** depending on the weight and 


did not request poll of Jury as au- 
tboriied by court rule, action of court 
was not erroneous.—Oreat Atlantic A 
Paa Tea Co. v. Camer, Tex.Civ.App., 
170 S.W.2d 602, error refused. 

417. Mass.—Burke v. Hodge, 87 N.B. 
S80. Sll Masa 166, Ann.Ca8.1913B 
881. 

48. Tex.—Gulf, C. * S. F. By. Co. v. 
Russell, C1V.APP., 27 S.W.2d 608. 

40. Kan.—Knox v. Bl Dorsdo Nat. 

Bank, 21 P.2d 353, 187 Kan. 600. 
Wls.—Ijelsch v. Tlgerton Lumber Co., 
27 N.w.2d 867, 260 Wls. 468—Bari 
V. Napp. 261 N.W. 400, 218 Wls. 483. 
64 C.J. P 1188 note 44. 

Setting aside verdict as infringement 
of right of trial by jury see Juries 
I 128 b. 

Otounds for sotting aMds sad snflU 
olsansr tharsot 

(1) A finding may not be set aside 
where proper grounds therefor do | 
not exist. 

TTa^n- —White V. Toombs, 192 P.2d 174, 
164 Kan. 636—Sams v. Commercial 
Standard Ins. Co., 139 P.2d 869, 167 
Xhn. 278. 

Mass.—Wallace v. Ludwig, 198 NB 
169, 292 Maes. 261. 

Tex.—^Kendall v. Johnson. Clv.App., 
212 S.W.2d 282. 

(2) However, a finding not sub* 
talned by the evidence may be strick¬ 
en on such ground. 

Xj.s.—^Anchor Cas. Co. v. McGowan, 
C.CJLTex., 168 P.2d 828. 

Til —Paul V. Garman, 84 NJBL8d 884, 
810 I11.APP. 447. 

JCmn —Slaton V. Union Blec. Ry. Co., 
145 P.2d 466, 168 Kan. 182. 

Tex.—Texas & P. Ry. Co. v. Day, 187 
S.W.2d 832, 146 Tex. 277. 
Wls.--Btrattb v. Schadeberg, 10 N.W. 
Sd 146, 248 Wls. 267, 147 AL.ll. 476 
—Zoellner v. Kaiser. 296 N.W. 611, 
287 Wls. 899. 

(8) A finding may also be stricken 
as immaterial.—McCaffrey v. Minne¬ 
apolis. St P. & B. S. M. Ry. Co,, 287 
N.W. 826, 222 Wls. 811, mandate mod¬ 
ified on other grounds 268 N.W. 178, 
188 Wls. 811. 

(4) In common-law damage actions 
where Jury returns vsrdlct for plain¬ 
tiff and answers special Questions, 
and defendant moves to set aside an¬ 
swers to soma Questions, on ground 
thaiL they ore not sustained by the 


evidence, trial court must use Its in¬ 
dependent Judgment and set aside 
such answers as it finds were not 
Buetalned by the evidence, and on 
such motion court la authorised to 
pass upon the credibility of witnesses 
and the weight to be given their tes¬ 
timony. and answers should be in¬ 
terpreted from the viewpoint that 
Jury was finding spedflo facta from 
evidence, without considering princi¬ 
ples of law.—^Walker v. Colgate- 
Palmollve-Peet Co.. 189 P.Sd 167, 167 
Kan. 170. 

(6) If the evidence la sufficient to 
sustain the finding, the court cannot 
set it aside on the ground of the in¬ 
sufficiency of the evidence to euetain 
the finding. 

Kan.—^Federal Deposit Ins. Corp. v. 

Cloonan, 222 P.2d 688. 169 Kan. 786. 
Maas.—Wallace v. Ludwig, 198 N.B. 
169, 292 Maai. 251. 

(6) So, the court cannot set aside 
the Jury’s findings. If the evidence Is 
sufficient to go to the Jury.—^Lutxen- 
berger v. Milwaukee Elec. Ry. A 
Light Co., 271 N.W. 409. 224 Wis. 44. 

(7) It has been declared that It is 
cot enough that evidence, contrary 
to Jury's finding, preponderates or has 
greater convincing power.—^Bohner v. 
Great Atlantic 4b Pacific Tea Co., 248 

I N.W. 421, 211 Wls. 501. 

(8) However, there Is some author¬ 
ity for the view that a finding against 
ths manifest weight of the evidence 
may be set aside.—Paul v. Garman, 
84 N.B.2d 884, 810 HLApp. 447. 

Sffeot of settlag atfde 

Where trial court, on motion, set 
aside Jury's answers to special ques¬ 
tions, such questions stood as though 
no answers had been made, or as 
though the questions had not been 
submitted.—Walker v. Colgate-Palm- 
ollve-Feet Co.. ISO P.Sd 167, 167 Kan. 
170. 

sa N.C.—Lee v. Rhodes. 68 B.BL2d 

674. 230 N.a 190. 

61. N.C.—Sitteraon v. Bittsnon. 181 

as. 641, 191 N.a 819. 

64 aj. p 1188 note 46. 

On moUam, to asO aalds Jury's an- 
swera to special question^ trial court 
was not authorised to make findings 
amounting to answers contrary to 
tboss mads by Jury.—Walker v. Col¬ 
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gate-Palmolive-Peet Co.. 189 P.Sd 167, 
167 Kan. 170. 

68. Ill.—Gill V. Lewln, 63 N.B.2d 886, 
821 IlLApp. 638. 

N.C.—Lee v. Rhodes. 68 8.B.2d 674. 
230 N.C. 190. 

Pa.—^Kartranft v. Prudential Ina Co. 
of America Com.Pl., 86 Berks Ca 
206, 67 York Leg.Rec. 111. 

Tenn.—Tennessee R. Co. r. Kingsley, 
10 Tenn.App 6S7. 

Tex.—Jones Fine Bread Co. v. Cook, 
C1V.APP., 164 S W.2d 889. 

Wls.-Myers v. Ihde, 22 N.W.2d 608, 
248 Wis. 604—Gumm v. Koepke, 278 
N.W. 447, 227 Wia 686—Schmidt v. 
Leary. 262 N.W. 161, 218 Wla 687. 
64 C J. p 1188 note 47. 

Infringement of right to jury trial 
by: 

ReOxamlnatlon or review of taota 
tried by Jury see Juries f 138. 
Change of Jury’s findings see JurlM 
I 129. 

ffirial Judge assy aot teasovs aa farw 
rsoonodlahle repugasaey In verdict by 
vacating a part thereof, at least 
where it cone tltutee an amendment 
of the verdict—Lee v. Rhodes, 62 8, 
B.2d 674, 239 N.C. 190, 

58. Tex.—^Ward v. Strickland, Civ. 

App., 177 S.W.2d 79. error refused. 
64 CJ. p 1188 note 48. 

Questions unanswered by Jury aea 
supra il 666-^60. 

54, Tex.—Steinberg v. Morgan, Civ. 

App., 800 S.W. 268. 

64 C.J. P 1188 note 49. 

50. N.a —Page Supply Co. v. Horton, 
17 S.B.2d 493. 220 N.C. 878. 

Tex.—Jones Fine Bread Co. v. Cook. 
Clv.App.. 164 S.W.2d 889—^Hanover 
Fire Ina Co. v. Slaughter, Civ.App., 
Ill S.W.8d 868. 

Wla—Jensen v. Jensen, 879 N.W, 688, 
828 Wla 77—Walk v. Boudhalm, 
871 N.W. 17. 828 Wls. 614—McCaff¬ 
rey T. Mlnneapolia St P. db 8. 8. 
M. Ry. Co., 867 N.W. 886, 188 Wla 
811, mandato modified on other 
grounds 268 N.W. 878. 288 Wla 811 
—Earl V. Napp, 261 N.W. 400, ill 
Wia 488. 

64 aJ. p 1188 note 60. 

Od, Wla—^Lofgren v. Preferred Aoa 
Ina Co., 41 N.W.Sd 699. 860 Wla 
498—Myers v. Ihda 88 N.W.Sd 601, 
848 Wis. 604. 

64 OJ. p 1118 note 6L 
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sufficiency of the evidence,®^ unless the finding is 1 out support in the evidence so as to make the matter 
contrary to the undisputed credible evidence or with- ( one of law,^® or there are inconsistencies and con- 


in itiry’f tiit«rx>r«tatlofL of 

evidence, court’s charge, or legal ef¬ 
fect of answers to special issues sub¬ 
mitted may not be corrected.—Burch¬ 
field V. Tanner, 178 S.W.2d 681. 142 
Tex. 404. 

Court oaamot snbstltuts ^personal 
Injnrles” or ''temporary dlsaMlity** 
for “permanent Injuries" found by Ju¬ 
ry.—Lofgren v. Preferred Acc. Ins. 
Co., 41 N.W.2d 699. 266 Wls. 492. 

B7. Wls.—Thorp v. Landsaw, 36 N. 
■W’.2d 307, 254 Wls. 1, followed In 
Wlgchers v. Landsaw, 35 N.W.2d 
467, 254 Wls. 1—Gumm v. Koepke, 
278 N.W. 447, 227 Wls. 635. 

64 C.J. p 1183 note 62. 

Snffloienoy of evidence to snstaln. flad. 
Ing* 

(1) If there Is some or any credible 
evidence to sustain the Jury's find¬ 
ings. the trial court la not permitted 
to change them,—^Kemps v. Wendt, 30 
N.W.2d 89. 251 Wls. 603—Olson v. El¬ 
liott. 14 N.W.2d 1. 246 Wia. 279, re¬ 
hearing denied 16 N.W.2d 87, 246 Wls. 
279—Stelzner v. Boehme, 286 N.W. 
776, 231 Wls. .332-~Burant v. Studzin- 
Bkl, 282 N.W. 3, 230 Wls. 456, man¬ 
date modified on other grounds 282 N. 
W. 128, 230 Wls. 465—Schleicker v. 
Krler, 261 N.W. 413, 218 Wia. 376— 
Sandeen v. Willow River Power Co., 
262 N.W. 706, 214 Wls. 166—Bohner 
v. Great Atlantic & Pacific Tea Co., 
248 N.W. 421, 211 Wls. 601—Steubing 
V. L. G. Arnold, Inc., 246 N.W. 664, 
210 Wls. 613. 

(2) As more fully stated, if there Is 
any credible evidence which in any 
reasonable view fairly admits of an 
inference that supports the Jury's 
findings, the trial court may not 
change the Jury's findings.—Rleschl 
V. Wisconsin Michigan Power Co., 294 
N.W. 621, 236 Wls. 116—Elkey v. 
Elkey, 290 N.W. 627, 284 Wis. 149, 
motion denied 292 N.W. 300, 234 Wis. 
149—^Homerdlng v. Pospychalla, 280 
N.W. 409, 228 Wls. 606 —Gumm v. 
Koepke, 278 N.W. 447, 227 Wls. 636— 
Duss V. Frlesa, 273 N.W. 647, 226 
Wls. 406. 

(3) The rule applies notwithstand¬ 
ing attempt by litigant In whose fa¬ 
vor Judgment on special verdict would 
be rendered to evade answering ques¬ 
tions fully.—^Schleicker v. Krler, 261 
N.W. 413, 218 Wls. 376. 

(4) The evidence In a variety of 
cases has been held sufficient to sus¬ 
tain the findings of the Jury, preclud¬ 
ing change by the court. 

Tex.—Robertson v. Snodgrass, Civ. 

App., 137 S.W.2d 146. j 

Wls.—^Netzer v. Belongla, 34 N.W.2d 
680, 263 Wis. 489—Hall v. Walton. 1 
83 N.W.2d 316. 263 Wls. 138—Ma¬ 
honey Y. Thill, 6 N.W.2d 239, 241 j 


Wis. 869—Burton v. Brown, 263 N. 
W. 673. 219 Wls. 620. 

Bvidsnoe prsMiittixg Jury queitlon 

(1) Where the evidence presents a 
question for the Jury on a particular 
Issue, the court may not change the 
Jury’s finding on such issue.—Myers 
V, Ihde, 22 N.W.2d 603, 248 Wis. 604 
—^Lutzenberger v. Milwaukee Elec. 
Ry. & Light Co., 271 N.W. 409, 224 
Wis. 44—Earl v. Napp, 261 N.W. 400, 
218 Wis. 433—Buckley v. Brooks, 268 
N.W. 614, 217 Wis. 287. 

(2) If evidence Is conflicting or If 
Inferences to be drawn from the cred¬ 
ible evidence are doubtful ajed uncer¬ 
tain, and there Is any credible evi¬ 
dence, which under any reasonable 
view will support or admit of an in¬ 
ference either for or against the 
claim or contention of any party, then 
the rule that the proper inference to 
be drawn therefrom is a question for 
the Jury, should be firmly adhered to, 
and court should not assume to an¬ 
swer such question by substituting 
another answer after the verdict is 
returned.—Schoenberg v. Berger, 42 
N.W.2d 466. 257 Wis. 100—Rieschl v. 
Wisconsin Michigan Power Co., 294 
N.W. 621, 236 Wis. 116—Webster v. 
Krembs, 282 N.W. 664, 230 Wis. 262 
—Jensen v. Jensen, 279 N.W, 628, 228 
Wis. 77—Walk v, Boudheim. 271 N.W. 
27, 223 Wls. 614—McCaffrey v. Min¬ 
neapolis. St. P. & S. S. M. Ry. Co., 267 
N.W. 326, 222 Wls. 311, mandate mod¬ 
ified on other grounds 268 N.W. 872, 
222 Wis. 811—Heaney v. Chicago & 
N. W. Ry. Co., 262 N.W. 173, 213 Wis. 
670. 

Vlaiding againat prspoii/lsraiioo of ev. 
ideaos 

(1) Fact that trial court considered 
Jury's finding against the preponder¬ 
ance of the evidence would not war¬ 
rant changing the finding.—Webster 
V. Krembs. 282 N.W. 664, 230 Wls. 252 
—Bohner v. Great Atlantic & Pacific 
Tea Co., 248 N.W. 421, 211 Wls. 501. 

(2) Even though the finding is con¬ 
sidered against the clear preponder¬ 
ance of the evidence, the court is not 
required to change the finding.— 
Thorp V. Landsaw, 36 N.W.2d 307. 
264 Wls. 1, followed in Wigehers v. 
Landsaw, 36 N.W.2d 467, 264 Wia. 1. 

58. XJ.S.—Gary v. Consolidated For¬ 
warding Co., C.C.A.W1S., 116 F.2d 
632. 

Tex.—Beckner v. Barrett, Civ.App., 
81 S.W.2d 719, error dismissed. 
WiS.—Statz V. pohl, 63 N.W.2d 711, 
266 Wis. 23—Costello v. Schult, 61 
N.W.2d 296, 266 Wis. 243—Rude v. 
Lehman, 67 N.W.2d 393. 268 Wls. 
362—Strnad v. Co-operative Ins. 
Mutual, 40 N.W.2d 652, 266 Wls. 
261—Thorp v. Landsaw, 35 N.W.2d 
307, 264 Wis. 1, followed in Wig- 
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chers v. Landsaw, 86 N.W.2d 467, 
264 Wis. 1—Uren v. Purity Dairy 
Co., 82 N.W.2d 616, 262 Wia. 446, 
rehearing denied 33 N,W.2d 213, 252 
Wls, 446—Boars v. Benda, 23 N.W. 
2d 477, 249 Wis. 65—Saley v. Hard¬ 
ware Mut. Cas. ,Co., 18 N W.2d 342, 
246 Wia, 647—Post v. Thomas, 3 N. 
W.2d 344, 240 Wis. 619—Fay v. City 
of Green Bay, 1 N.W.2d 767, 240 
Wis. 36—Borkenhagen v. Eaertschl. 
300 N.W. 742, 239 Wis. 21—Ready 
V. Hafeman, 800 N.W. 480, 239 Wis. 
1—^Raddant v. Labutzke, 289 N.W. 
659, 233 Wis. 381—Peloquln v. Hib- 
ner, 285 N.W. 380, 231 Wls. 77— 
Martinson v. Polk County, 279 N.W. 
61, 227 Wis, 447—Crasser v. An¬ 
derson. 273 N.W. 63, 224 Wis. 664 
—Malt by v. Thiel, 272 N.W. 848, 224 
Wjs. C48. 

64 C.J. p 1184 note 53. 

Duty of trial court to change 

(1) 'rhe trial court has a duty to 
change special findings of the Jury 
not supported by the evidence.—Lurie 
V. Nickel, 289 N.W. 686, 233 Wis. 420 
—Baird v. Edmonds. 276 N.W. 306. 
226 Wis. 209. 

(2) However, failure of the court to 
change the jury's finding on an issue 
not submitted has been held to be 
immaterial.—Brennan v. Chicago, M , 
St P. & P. R. Co., 266 N.W. 207, 220 
Wls. 316. 

'Where plaintiir is entitled to reoov. 
er as matter of law, irrespective of 
Jtu-y’s answer to certain issues, Judg¬ 
ment will not be upset because Judge 
struck out answer to issues and sub¬ 
stituted answer of his own.—Bundy 
V. Sutton, 177 S.E. 420, 207 N.C. 422. 

Finding “iucredlble" 

Evidence of motorist who survived 
collision with automobile of deceased 
that deceased had Invaded his side of 
the highway was in such direct con¬ 
flict with the established physical 
facts that it waa “incredible" and 
where there was no other evidence to 
support the finding of the Jury that 
deceased was negligent, trial court 
should have granted the motion to 
change answers to questions to Jury 
to deny a recovery to the surviving 
motorist.—Strnad v. Co-operative Ins. 
Mutual, 40 N.W.2d 652, 266 Wls. 261, 

Apportionment of negligence 

(1) While courts are reluctant to 
change jury's determination on ap¬ 
portionment of negligence, they do so 
where court considers os a matter of 
law, that plaintiff’s negligence is as 
great as that of defendant, but where 
Jury has not so apportioned the neg¬ 
ligence. 

U.S.—Cherney v. Holmes, C.A,Wis„ 
185 F.2d 718. 

Wis.—Post v. Thomas, 3 N.W.2d 844, 
240 Wis. 618. 
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flicts in material respects in the jury^s answers or 
findings.s^ However, where the intention of the 
jury is clear, the court may amend a special ver¬ 
dict or finding so as to remedy or correct a defect 
or error which is manifestly clerical or formal or 
the result of mistake or inadvertence it may 
compute and insert, during the term at which the 
special verdict is returned, the amount of dam¬ 
ages to which plaintiff is entitled under the ver¬ 
dict;®^ and it may make findings on an issue not 
submitted, and not requested to be submitted, to the 

jury.62 

Procedure and manner of setting aside, amend¬ 
ing, and correcting. Statutes governing the manner 
of correcting a defective verdict must be observed.®^ 
The trial court cannot set aside a special verdict or 
finding summarily,®^ but can only do so on strict 
compliance with all of the conditions required.®® 
Where proper grounds therefor exist, the court may 
amend or correct the special verdict or findings of 
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the jury on proper motion by the party affected.®® 
A statute limiting the time for filing a motion to 
set aside a verdict and grant a new trial does not 
limit the time within which the court may in a 
proper case substitute its findings for those of the 
jury.®'^ 

b. Resubmission to Jury 

In some Instances Issues, questions, or Interrogatories 
may be resubmitted and the Jury sent out again under 
apt instructions to remedy or correct defects or errors 
in their original answers, findings, or verdict, but the 
authority to adopt this procedure Is very limited, and It 
should not be adopted where there Is no reason therefor. 

In some instances issues, questions, or inter¬ 
rogatories may be resubmitted and the jury sent 
out again under apt instructions to remedy or cor¬ 
rect defects or errors in their original answers, find¬ 
ings, or verdict.®® This is true where the special 
verdict is informal;®® the jury have not answered 
certain questions or interrogatories, as discussed 
supra § 560; or wdicre they have given answers 


(2) The evidence In a number of 
cases has been held to authorize or 
require chanffini? the jury’s answer 
or finding on the apportionment of 
negliffence.—Carr v. Chicago & N. W. 
R Co.. 43 N,W.2d 461. 267 Wis 316— 
Schlowitz V. London & Lanca-shire In- 
dem Co of America, 38 N W 2d 700, 
265 Wis, 296—Carley v. Jewett, 34 N. 
W.2d 779, 263 Wi.s. 630—Lurie v. 
Nickel. 289 N W. 686, 233 Wis. 420— 
Huebner v. Fisoher, 288 N.W. 254, 
232 Wis, 600—Bodden v. John H. Bet¬ 
ter Coffee Co., 261 N.W. 209. 218 Wis. 
451. 

(3) However, where Jury found 
both parties causally negligent in 
designated respects and proportion 
of negligence attributable to plaintiff 
to be a certain per cent, action of tri¬ 
al court in changing jury's answers so 
as to find plaintiff causally negligent 
contrary to jury’s answer, and In¬ 
creasing proportion of negligence at¬ 
tributable to plaintiff has been held 
erroneous where jury was not prop¬ 
erly Instructed as to the manner in 
which to determine the amount of 
causal negligence attributable to each 
party.—Volkmann v. Fidelity & Cas. 
Co. of N. Y., 22 N.W.2d 660, 248 Wis. 
616. 

69. Wis.—Brown v. Erb, 46 N.W.2d 
329, 258 Wis 444. 

Inconsistent findings generally see 
supra S 662. 

Findings Inconsistent with general 
verdict see supra §§ 663, 664. 

60. U.S.—Continental Cas. Co. v. Lit¬ 
tle, C.C.A.Tex., 162 F.2d 728. 

Wis.—Kuecker v. Paasch, 61 N.W.2d 
616, 260 Wis. 620. 

64 C.J. p 1184 note 64. 

OTitry’s anaaimoiui wivtaks in aator* 
of olerloal oxxor in announcing or 
89 C.J.S.—22 


tran.scrlblng verdict may be correct¬ 
ed.—Burchfield v. Tanner, 178 S.W. 
2d 681, 142 Tex 404. 

61. Ind—Ellison v. Branstrator, 64 
N.E. 433, 163 Ind. 146. 

64 C.J. P 1184 note 66. 

62. Tex.—Garrett v. Dodson, Civ. 
App., 199 S.W. 676. 

64 C.J. p 1X84 note 66. 

63. Statute held applicable to special 
llndiugB 

Statutes relating to poll of jury and 
further deliberation and with man¬ 
ner of correcting defective verdict ap¬ 
ply with equal force to special find¬ 
ings of fact.—Creighton v. Klehl, 19 
N.E.2d 663, 60 Ohio App. 86. 

64. Tex.—St. Louis, B. & M. Ry. Co. 
v. Huff, 66 S.W.2d 373. 

65. Tex.—St. Louis, B, & M. Ry. Co 
V. Huff, supra. 

66. Due cousideratioii of motion 

Where there were inconsistencies 
and conflicts in material respects in 
jury's answers to special Interroga¬ 
tories, there was occasion for due 
consideration and an appropriate and 
timely judicial determination by tri¬ 
al court of issues raised by plaintiff's 
motion for changes In jury’s answers. 
—Brown v. Erb, 46 N,W.2d 329, 268 
Wis, 444. 

Amendment of motion 

Denial of defendants’ application 
for permission to amend motions aft¬ 
er verdict for purpose of requesting 
court to change answers to certain 
questions of special verdict was dis¬ 
cretionary, where original motions 
after verdict and memorandum deci¬ 
sion of trial court plainly indicated 
that matters sought to be raised by 
defendants had been fully considered 
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and disposed of.—Potter v. Potter, 
272 N.W. 34, 224 Wis. 251. 

67. Wis.—Webster v. Krembs, 282 N 
W. 564, 230 Wis. 262. 

68 . N.M.—Stambaugh v. Hayes, 103 
P.2d 640. 44 N.M. 443. 

N C.—Livingston v, Livingston, 197 
S E. 697, 213 N.C. 797. 

Ohio —Corpus Juris quoted la, Elio v 
Akron Transp. Co. 71 N E.2d 707, 
711, 147 Ohio St. 363, 

Tex.—Traders & General Ins. Co. v 
Carlile. 161 S.W.2d 484. 138 Tex. 
623, answer to certified question 
conformed to Traders & General 
Ins. Co. V. Carlisle, Civ App., 162 
S.W.2d 761—Texa.s Emp. Ins. Ass’n 
V. Wells, Clv.App.. 207 S.W.2d 693, 
refused no rever.sible error—Trad¬ 
ers & General Ins. Co. v. Collins, 
Civ App , 179 S.W.2d 626, error re¬ 
fused. 

64 C J. p 1184 note 59. 

Ordering new trial of part of issues 
see New Trial $ H- 

Buis against additional Instrnotlo&s 
not violated 

Oral statement of court In response 
to question by foreman as to whether 
jury might change its answers to oth¬ 
er Issues than those relating to con¬ 
flict pointed out in written instruc¬ 
tions, to effect that it would be per¬ 
missible for them to change the an¬ 
swer to any of the Issues they might 
desire to change, did not give Jury 
any additional Instructions on law 
of the case In violation of rules.— 
Traders & General Ins, Co. v. Collins, 
supra. 

69. Tex.—^Hirsch v. Jones, Civ.App., 
42 S.W. 604. 

64 C.J. p 1184 note 60. 
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which are insufficient,'^® incomplete,incorrect,’^® 
improper,73 irregular,evasive,76 indefinite, uncer¬ 
tain,^^ or not sufficiently clear,77 contradictory,^* 
show a misconception of the questions,79 or are 
unresponsive.*® However, the authority to adopt 
this procedure is very limited;*^ it should not be 
adopted where there is no reason therefor and 
the jury should not be allowed or required to re¬ 
verse their findings on vital issues of fact** depend¬ 
ing on the evidence.*^ In some cases a reconsidera¬ 
tion of the answer to one issue may necessitate the 
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reconsideration of the answer to another issue.*® 

Clerk of court is without authority to direct the 
jury to retire and reconsider the case.*® 

Motion. The court may, either on the motion of 
a party*'7 or on its own motion,** resubmit inter¬ 
rogatories to remedy or correct defects in the orig¬ 
inal answers, findings, or verdict. 

Before or after separation or discharge of jury. 
Where a resubmission of interrogatories is proper, 
it may be made before the jury have separated*® 


70. Ga.—Bailey v. Williams. 118 S.E. 
354. 15B Ga. 806. 

Ind.—Bowman v. Phillips, 47 Ind 
341. 

71. Kan—Snyder v. Erikaen, 198 P. 
1080, 109 Kan. 314. 

64 C.J. p 1184 note 63. 

72. Asurww snistakenly writtsa con- 
trar 7 to agreed answer 

N.M —Stambaugh v. Hayes, 103 P.2d 
640, 44 N.M. 443. 

73. Ind.—Bowman v. Phillips, 47 Ind. 
341. 

Kan.—^Atchison, etc., R. Co. v. Cone, 
15 P. 499, 37 Kan. 667. 

74. Ind.—Bowman v. Phillips, 47 Ind. 
341. 

75. Kan.—Stewart v. Henningsen 
Produce Co.. 129 P. 181, 88 Kan. 
621, 60 L..R.A..N.S., Ill, Ann.Cas. 
1914B 701. 

64 C.J. p 1184 note 66. 

76. Kan.—Harshaw v. Kansas City 
Public Service Co.. 139 P.2d 141, 167 
Kan. 96. 

N.C.—Queen v. DeHart. 184 S.E. 7, 209 
N.C. 414. 

Tex,—Traders & General Ins. Co. v. 
Davis, Clv.App,, 209 S.W.2d 963, re¬ 
fused no reversible error, 

64 C.J. p 1184 note 68. 

Question not reauirsd; discretion of 
court 

Question of fact, not requested hy 
either party, was not required to be 
.submitted to Jury, and it was within 
discretion of court whether to send 
Jury back to make answer more def¬ 
inite and certain, or to receive and 
accept answer to special question, or 
dispense therewith.—Ramsey Oil Co. 
V. Burbage, 46 P.2d 638, 172 Okl. 673. 

77. Kan.—McPheetera v. Blrk, 30 P. 
127, 48 Kan. 784. 

78. Tex.—Mayo v. Ft. Worth & D. C. 
Ry. Co., Civ.App., 234 S.W. 937. 

64 C J. p 1184 note 69. 

Resubmission where answers or find¬ 
ings are conflicting with: 

Each other see supra § 662. 

General verdict see supra 663, 
664. I 

79. Kan. — Farmer v. Central Mut. 
Ins. Co. of Chicago, Ill., 67 P.2d 611, | 
145 Kan. 961. 

&i C.J. p 1184 note 71. | 


Answers not oalLad for hr Ixiutaruo- 
tlous 

Where Jury answered several ques¬ 
tions which verdict directed them to 
answer only in case of affirmative 
answer to another question which ju¬ 
ry answered in negative, court’s send¬ 
ing Jury back after calling attention 
to form of verdict and instructing 
jury to read verdict and see whether 
any correction was desired held not 
error.—Jackson v. Robert L.. Reising- 
er & Co., 263 N.W. 641, 219 Wls. 636. 

After one Juror during polling of 
Jury stated that he did not exactly 
understand question submitting spe¬ 
cial issue, action of court in allow¬ 
ing Jury to retire and return a cor¬ 
rected answer held not error.—^Farm¬ 
er v. Central Mut. Ins. Co. of Chi¬ 
cago, Ill., 67 P.2d 611, 146 Kan. 961. 

80. Kan.—Grubb v. Sargent, 230 P. 

1043. 117 Kan. 233. 

64 C.J. p 1184 note 67. 

81. Ohio.— Corpus Juris quoted In 

Elio v. Akron Transp. Co., 71 N.E. 

2d 707, 711, 147 Ohio St. 363. 

Tex.—Hughes-Bule Co. v. Vasquez, 

C1V.APP., 202 S.W. 526. 

82. N.C.—^Alston v. Alston, 126 S.E. 

737. 189 N.C. 299. 

Ohio.— Corpus Juris quoted in Elio 

V. Akron Transp. Co., 71 N.E. 2d 707, 

711, 147 Ohio St 363. 

64 C.J. p 1184 note 73. 

Intent obtainable from answer 

(1) A trial court has no authority 
to require a Jury to revise or reframo 
their answer to an interrogatory 
where the Intention of the Jury may 
be obtained from the answer given, 
since such answers are to be con¬ 
strued liberally.—Bradley v. Mans- 
fleld Rapid Transit, 93 N.E.2d 672, 164 
Ohio St. 164—^Elio v. Akron Transp. 
Co„ 71 N,E.2d 707, 147 Ohio St 363. 

(2) So, where a Jury returns a gen¬ 
eral verdict for one of the parties and 
answers to special Interrogatories 
submitted to It, and where such an¬ 
swers, although inconsistent with the 
general verdict, when liberally con¬ 
strued, show the intention of the Ju¬ 
ry, It is error for trial court to au¬ 
thorize Jury to revise or reframe 
their answers or to indicate to the i 
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Jury the answers to be returned.— 
Bradley v. Mansfield Rapid Transit, 
supra. 

83. Ohio.— Corpus Juris quoted in 
Elio V. Akron Transp. Co., 71 N.E 
2d 707, 711, 147 Ohio St. 363. 

Tex.—Hughes-Bule Co. v. Vasquez, 
CivJ\.pp., 202 S.W. 625. 

New verdiot not permitted 

Where there has been a mistake in 
an answer to an issue, so that it does 
not express the actual agreement of 
the Jury, Judge may allow them to 
correct it, but it must be the correc¬ 
tion of verdict rendered, and not the 
rendering of a new verdict simply 
because the jury were not satisfied 
with what they had done.—Livingston 
V. Livingston, 197 S.E. 697, 213 N.C. 
797. 

84L Ind.—Jackson County v. Nichols, 
38 N.E. 626, 139 Ind. 611. 

64 C.J. p 1186 note 75. 

85. N.C.—Wood V. Wood, 120 S.E. 
194, 186 N.C. 659. 

Issues uot resubmitted held not to 
affect issues resubmitted.—Texas 
Emp. Ins. Ass’n v. Wells, Tex.Civ. 
App., 207 S.W.2d 693, refused no re¬ 
versible error. 

86. N.C.—Cullifer v. Atlantic Coast 
Line R. Co.. 84 S.E. 400, 168 N.C. 
309. 

87. Ind.—Indiana Union Traction Co. 
V. Swafford, 100 N.E. 840, 179 Ind. 
279. 

64 C.J. p 1185 note 78. 

88. Kan.—Snyder v. Erlksen, 198 P. 
1080. 109 Kan. 314. 

Tex.—Traders & General Ins. Co. v. 
Carlile. 161 S.W.2d 484. 138 Tex. 
623, answer to certified question 
conformed to Traders & General 
Ins. Co. v. Carlisle, Clv.App., 162 
S.W.2d 761. 

Court iu permlttlug jury, at their 
request, to retire and correct mistak¬ 
enly written affirmative answer to in¬ 
terrogatory which they had agreed to 
answer in negative did not err.— 
Stambaugh v. Hayes, 103 P.2d 640, 44 
N.M. 443. 

89. Ind.—Metropolitan Life Ins. Co. 
V. Johnson, 94 N.E. 785, 49 Ind. 
App. 233. 
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or even after they have separated,®® provided noth- 
mg has occurred between their separation and re¬ 
assembling: to disturb their impartiality and fair- 
mindedness.®^ It has been held that a resubmission 
may not be made after the jury have been finally 
discharged and released from their oaths;®® but it 
has also been held otherwise where the discharge 
was almost instantly recalled and the sole purpose 
of the resubmission is to require the jury to reduce 
to writing the answers or special verdict on which 
they have previously agreed.®® 

§ 568. Venire de Novo 

At common law a venire de novo la aometimea grant* 
ed after a special verdict, but always for some cause 
apparent on the record, as where the special verdict is 
imperfect by reason of some uncertainty or ambiguity 
or by finding less than the whole matter put in issue, 
and the common-law rules may be rendered inapplicable 
by reason of statutory provisions. 

At common law a venire de novo is sometimes 
granted after special verdict,®^ but always for some 
cause apparent on the record,®^ as where the spe¬ 
cial verdict is imperfect by reason of some un¬ 
certainty or ambiguity,®® or by finding less than the 
whole matter put in issue,®”^ or by not assesshig dam¬ 
ages,®* or where by reason of some other un- 
amendable defect, judgment cannot be entered.®® 
A motion for a venire de novo cannot be based on 
the refusal of the trial court to allow the complaint 
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to be amended to conform to the evidence,® or the 
refusal to direct a special verdict,® and it has been 
held that the fact that a challenge to the array is 
improperly denied will not of itself entitle a party 
to a venire de novo.® Indeed, it has been held that 
a venire de novo may properly be granted only 
where there is some defect in the special verdict or 
finding itself,® and it has been declared that the 
office of a motion for a venire de novo is to test 
the sufficiency of the special finding to sustain the 
conclusions of law, or of the special verdict to 
sustain a judgment,® and not to determine whether 
or not the findings are within the issues.® The 
common-law rule authorizing a venire de novo 
where less than the whole matter put in issue is 
found may be rendered inapplicable by reason of 
statutory provisions under which the failure to 
find expressly on an issue is equivalent to a negative 
finding,"^ and thereunder if mistakes have been made 
by finding less than all the matters in issue, or in 
finding facts to exist that were not proved, the 
remedy is not by venire de novo,® but by motion 
for a new trial, as discussed in New Trial § 64. 
Where, however, a special verdict or finding shows 
that the evidentiary facts, and not the ultimate facts, 
have been found, and it appears that such eviden¬ 
tiary facts are sufficient to establish the ultimate 
facts alleged in the complaint it has been held that a 
venire de novo should be ordered.® 


90. Iowa.—Roberta v. Roberts, 69 N. 
W. 26, 91 Iowa 228. 

64 C.J. P 1186 note 83. 

91. NH.—Winalow v. Smith, 65 A, 
108, 74 N.H 66. 

64 C.J. p 1186 note 84. 

92. Mont—Poor v. Madison River 
Power Co., 108 P. 646, 41 Mont. 236. 

N.C.—Lflvlngston v. Livlnffston, 197 

S.E. B97, 213 N.C. 797. 

Aotlon of court amonatlag to gtttiag 
aside Verdict 

Where Jury answered "yes" to the 
submitted Issue thinking such answer 
was In favor of defendants, but the 
answer found for plaintiff, Jury was 
discharged, and when court shortly 
thereafter was informed of Jury’s 
misunderstanding, Jury members 
were recalled and their answer chang¬ 
ed to "no” and Judgment was entered 
on the jury's second answer, action 
of court amounted merely to setting 
aside the verdict and granting a new 
trial.—Lfivlngston v. Lilvlngston, su¬ 
pra. 

93. N.Y.— Ripley v. Frazer, 134 N.T. 
S. 269, 149 App.Dlv. 399, reargu¬ 
ment denied 136 N.T.S. 1139. 161 
APP.D1V. 896. 

94. Ala.—Sewall v. Glidden, 1 Ala 
52. 

Pa—^Butcher v. Metts, 1 Miles 233. 


95. Ala—Sewall v. Glidden, 1 Ala. 
62. 

Pa—Butcher v. Metts. 1 Miles 233. 

93. Ind,—Maxwell v. Wright, 67 N.B. 
267, 160 Ind. 515—Bosseker v. 

Cramer, 18 Ind. 44. 

64 C.J. p 1186 note 89. 

Findings held snttoiently certain, 
definite, and ooasiste&t to support 
Judgment and to require overruling 
motion for venire de novo.—In re 
Lowe’s Estate, 70 N.I}.2d 187, 117 
Ind.App. 664. 

97. Ind.—Maxwell v. Wright, 67 N.E. 
267, 160 Ind. 616—^Bosseker v. 
Cramer, 18 Ind. 44. 

46 C.J. p 163 note 90 [g] (1). 

Where it appears from the face of 
the verdict that the jury ought to 
have found other facts, a venire de 
novo will be granted.—Sewall v. Glid¬ 
den, 1 Ala 62. 

98. Ind.—Maxwell v. Wright, 67 N.E. 
267, 160 Ind. 616—^Bosseker v. 

' Cramer. 18 Ind. 44. 

99. N.J.—Albro Clem Elevator Co. 
V. Director General of Railroads, 
112 A. 885, 96 N.J.Law 342. 

Vnless the verdict is so defective 

that no jodgueat can he entered, a 
motion for a venire de novo Is not 
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well taken.—Hauschild v. Roth, 104 
N.E. 11, 181 Ind. 18. 

1. Ind.—Sanford Tool & Fork Co. v. 

Mullen, 27 N.E. 448, 1 Ind.App. 204. 
8. Ind.—Sanford Tool & Fork Co. v. 
Mullen, supra. 

3. N.C.—Rood V. Madison County, 
196 S.E. 620, 213 N.C. 146. 

Xn absence of showing of prejudice, 
the fact that a challenge to the ar¬ 
ray is improperly denied does not en¬ 
title a party to a venire de novo, es¬ 
pecially where no member of original 
panel served and Jury was composed 
of talesmen.—Reed v. Madison Coun¬ 
ty, supra. 

4 . Ind.—Sanford Tool & Fork Co. v. 
Mullen, 27 N.E. 448, 1 Ind.App. 204. 

3 . Ind.—Sheeka v. State, 60 N.E. 142, 
166 Ind. 508. 

6. Ind.—Sheeka v. State, supra. 

7. Ind,—^Maxwell v. Wright, 67 N.B. 
267, 160 Ind. 616. 

8. Ind.—^Kerfoot v. Kessener, 84 N. 
E2d 190, 227 Ind. 68—Maxwell v. 
Wright, 67 N.B. 267, 160 Ind. 516— 
In re Lowe’s Estate, 70 N.E.2d 187, 
117 Ind.App. 664. 

46 C.J. p 163 note 90 [g] (2). 

9. Ind.—Maxwell v. Wright, 67 N.B. 
267, 160 Ind. 615. 
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§ 569 TRIAL 

f 569. Constructioii and Operation 

a. Is general 

b. In connection with other matters 

a. In Oeneral 

8p«ol«l verdlcta, flndlnoa* or anawaro to Intarroga* 
torlea aro to bo eonatruad libarally with a viaw to aaear. 
talning tha Intontion of tha Jury, and tha claar, natural, 
and naoaaaary moaning of tha languaga uaad will govern. 

Special verdicts, findings or answers to inter¬ 
rogatories are generally to be construed libcrally^^ 
with a view to ascertaining the intention of the 
jury,however unsldllfully such meaning may be 
expressed ;12 but, as discussed supra § 564, no 
inference, presumption, or intendment will be in¬ 


dulged in aid of special findings or answers to 
special interrogatories as against the general ver¬ 
dict Substance, rather than form, is to be con¬ 
sidered :1< and the clear,i^ naturally and necessary 
meaning of the language used will govern ;i* but 
where more than one reasonable construction is 
possible, the trial court may adopt the one it deems 
properly and most cogenti* It must be borne in 
mind that the jury may employ a term in its com¬ 
mon, rather than its technically correct, sense;!® 
and the findings should be held to have the meaning 
that the average juror would understand them to 
have.®® 

While a finding of a certain matter indudes all 


la Cal.—^Davla ▼. Btulrnan. 164 P. | 
2d 787. 72 Cal.App.2d 266. | 

Kan.—^Henderson v. Deckert, 162 P. 
2d 88, 160 Kan. 886—Coryell v. Kd- 
ens, 160 P.2d 341, 168 Kan. 771. 

Wla—^Volght V. Milwaukee County, 
141 N.W. 892. 168 Wla 606. 

64 C.J. p 1186 note 91. 

Harmonlxlnc special flndlnss see su¬ 
pra I 662. 

Oonrts look wltli favor on the find¬ 
ings of the Jury.—^Liberty Mut. Ine. 

Co. y. Murphy. Tez.Clv.App.. 206 

8.W.2d 898. 

11. Kan.—Sheeley Bakins Co. v. Bud- 
darth. 241 P.2d 496, 172 Kan. 688— 
Morrison v. Hawkeye Cos. Co., 218 
r.2d 633, 168 Kan. 803—Baker v. 
Western Cas. & Bur. Co., 190 P.2d 
860, 164 Kan. 876-^rpu Juris elt. 
ed ia Coryell v. Edens, ISO P.2d 
341. 342, 168 Kan. 771—Oorpns Jo- 
ris dted la Mahon v. Kansas City 
Public Service Co.. 146 F.2d 888, 
385. 168 Kan. 206. 

26 aj. p 668 note 98—33 C.J. p 148 
nets d9—37 C.J. p G55 note 4—64 
C.J. p 1186 note 92. 

nadlBga eoastrued 

Ind.—New York Cent. B. Co. r. De 
Leury, 192 N.E 125, 100 Ind.App. 
140. 

Kan.—^Daviaon, by Wllnon v. Martin 
K. Bby Const Co. 241 P.2d 689, 
178 Kan. 411—Baker v. Western 
Cas. A Bur. Co., 190 P.2d 860, 164 
Kan. 876. 

Tex.—Traders A General Ins. Co. v. 
Davis, C1V.APP., 142 S.W.2d 826. 
error dlemissed. Judgment correct 
— ^Long V. Metcalf, Clv.App., 134 
S.W.2d 486. error dismissed. Judg¬ 
ment correct—Texas Employers 
Ins. Ass'n v. Hitt, Clv.App., 125 
S.W.2d 828—^Traders A General 
Ine. Co. V, Patterson, Clv.App., 123 
B.W.2d 766. error dismissed—Ber- 
wald V. Turner, Clv.App., 62 S.W. 
2d 112, error refused. 

la, Kan.—^Morrison v. Hawkeye Cas. 
Co.. 812 P.2d €38, 168 Kan. 303— 


Coryell v. Edens. 160 P.2d 841. 168 I 
Kan. 771. 

la. Wls—Milwaukee Trust Co. v. 
City of Milwaukee, 138 N.W. 707, 
IBl WlB. 224. 

snooty la use of tenu la not re¬ 
quired of the Jury in answering In¬ 
terrogatories as long as the court 
Is able to gather the Jury’s intent 
I from its answer.—^Bllo v. Akron 
Tranep. Co.. 71 N.E.2d 707, 147 Ohio 
|8t 868. 

24. Tex.—Rice v. Thompson, Civ. 
App., 289 8.W.2d 187, refused noj 
raverelble error. 

64 C J. p 1266 note 04. 1 

3B. Kan.—^Plrst Mat Bank r. Hard- 
I man, 181 P. 602, 89 Kan. 212. 

I Tex—Union Automobile Ina Co. v. 

I Puryoar, ClvJkpp., 16 S.W.2d 441. 
Answer to qne s t U wa la aegattve form j 
The answer of "No” by the Jury to 
the question, "Do you find” that 
plaintiff "did not understand” that 
he accepted certain aum as full and 
final settlement of all claims grow¬ 
ing out of automobila collision, was 
a finding that plaintiff did under¬ 
stand terms of aettlemont agreement 
—^Traweek v. Magnolia Gas Products 
Co.. Tex.Clv.App.. 110 S.W.2d 693. e^ 
ror dismissed, 
riadlags eoBstetMd 
Kan.—Hawthorne v. Travelers’ Pro¬ 
tective Ass’n of America, 210 P. 
108«, 112 Koa. 366, 29 A.L.R. 494. 

Id. Tax.—^Reese v. Raesa, CivJkppu, 
289 S.W. 1028. 

CkNMomat oauMs 
Where finding was of ooneurrent 
negligence, each a proximate cause 
of the accident one could not be 
held remote and the other the direct 
producing cause.—El Paso City Lines 
V. Prieto. Tex.Civ.App., 191 S.W.2d 
69. 

17. Tax.—Tucker v, Slovacek, Civ. 
App., 834 S.W.2(l 254, error refused 
no reversible error—Lewis v. Texas 
Bmp. Ass’n. Clv.App., 197 0.W.2d 
187, error refuaed no reversible er¬ 
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ror—Snodgraaa v. Robertson, Civ. 
App., 167 B.W.8d 634, error refused 
—Holt V. International-Great 
Northern R. Co., ClvApp., 162 8. 

I W.2d 472—Shell Oil Ca v. Dennl- 
Bon, Clv.App., 182 S.W.2d 609. er- 
^ ror refused—Groes v. Dallas Ry. A 
I Terminal Co., Clv.App.. 121 8.W.2d 
118. error dUanlseed. Judgment cor¬ 
rect—^Texas Indemnity Ins. Co. v. 
Bridges, Clv.App^, 62 S.W.Sd 1076, 
error refused. 

64 QJ. p 1186 note 17. 

OoaatxnetloE of “oownieaeed" 

Jury’s special finding that insured 
under group life and disability pol¬ 
icy was totally end permanently dis¬ 
abled as of date of trial, and that 
such total permanent dlaablllty "com¬ 
menced” in January, 1933, meant that 
disability became total and perma¬ 
nent in January, 1938, so as to en¬ 
title Insured to ^aablllty benefits as 
of that date, as against contention 
, that word "commenced” did not mean 
that Insured was totally and perma¬ 
nently disabled In January. 1988.— 
Connecticut Genera] Life Ins. Co. v. 
Dent Tex.Clv.App.. 84 S.W.2d 260, 
error disinissed. 

18. Tex.—National Liberty Ins. Co. 
V. Herring Nat. Bank of Vernon, 
Clv.App., 186 S.w.2d 219, error 
dismissed, Judgment correct—^Dal¬ 
las Nat. Bank v. Peaelee-Gaulbert 
Co.. C1V.APP., 85 8.W.Sd 221. 

Bsasoaabls and ssaslhle laSsrpcsta- 
tloa 

Tex.—^Tealrl v. Gober, CivJLpp., 257 
B.W.2d 782, error dismissed— 
Townitend v. Young. ClvJLpp., 114 
8.W.2d 296. 

19m Kan.—Jones v. City of Kingman, 
168 P. 1099. 101 Kan. 626. 

Tex.—^Texas Indem. Ine. Co. v. 
Staggs, 184 S.W.2d 1086. 1«4 Tex. 
818, enswere to oertlfied aueetlons 
conformed to, Clv.App.. 188 B.W. 
8d 174. 

90l Tex.—Willie A Conner v. Turner, 
Civ.App.. 16 S.W.2d 641. 



89 G.J.S. 


IBIAL § 569 

of the essential elements thereof,*! and a particular will not be enlarged by construction beyond what is 
answer may be held equivalent to,** or an implied,** stated therein expressly or by necessary implica- 
finding of a certain matter, an answer or finding tion.** 


fll. Tex.—Hancock v. Moore, Civ. 
App.. 137 S.W.2d 45, affirmed 146 
S.W.2d 86$, 136 Tex. 619. 

64 C.J. p 118>6 note 2. 

Preeumptioa 

A special finding: that grantee paid 
money as consideration for deed 
merely established presumption that 
errantee accepted deed.—Bibby v. Bib> 
by. Tex.Clv.App., 114 S.W.2d 284, ei^ 
ror dismissed. 

’Where only one epeolal Isene was 
■ninnitted to jury upon affirmative 
defense, it must be given effect and 
its answer given effect, if under rules 
of law it is possible to do so, though 
issue contained mixed question of 
law and fact which could have been 
more clearly separated.—^Hancock v. 
Sammons, Tex.Civ.App.. 267 S.W.2d 
262, error refused no reversible er* 
ror. 

sa. Mass.—^Edwards v. Willey, 106 
N.E. 986. 218 Maas. 868. 

64 C.J. p 1186 note 8. 

«iroBe*’ 

(1) Finding that plaintiff Is enti' 
tied to recover “none” la finding for 
defendant in fact and law.—^Baldwin 

V. Ewing, 204 P.2d 430, 69 Idaho 176. 

(2) Answer “none” to a question 
as to what amount, If any, for com¬ 
missions on profits of a certain com¬ 
pany is included in the verdict is 
equivalent to a finding that plaintiff 
is not entitled to any damages for 
profits arising from that source.—Ed¬ 
wards V. Willey, lae N.E. 986, 218 
Mass. 363. 

Vartionlar fladlags oonstmed 

(1) In general. 

Kan.—'Rosedale Securities Co, v. 
Home Ins. Co. of New York, 243 P. 
1023, 120 Kan. 415. 

Tex.—Texas & N. O. R. Co. v. Krasoff, 
191 S.W.2d 1, 144 Tex. 4<36—Sproles 
V. Rosen, 84 S.W.2d 1001, 126 Tex. 
61—Willis v. Smith, Clv.App., 120 
S.W.2d 899, error dismissed—City 
of Kirb}rville v. Smith, Clv.App., 104 
9.W.2d 6164—Texas & N. O. R. Co. 
V. McGinnis, Clv.App., 81 S.W.2d 
200, affirmed, Com.App., 109 S.W,2d 
160. 

(2) Finding that plaintiff and de¬ 
fendant corporation made employ¬ 
ment contract sued on was neces¬ 
sarily a finding that person or per¬ 
sons acting for defendant corpora¬ 
tion in making the contract had au¬ 
thority to act for It.—Cooper Petro¬ 
leum Co. V, Coghill, Clv.App., 198 S. 

W. 2d 616. 

(8) Finding that acts of negligence 
of operatives of train and truck driv¬ 
er were proximate causes of collision 
constituted a finding that such acts 
wsre proximate causes of decedent's 


I death.—Mlssouri'Kansas-Texas R. Co. | 
of Texas v. McKinney. Clv.App., 126 
S.W.2d 789. affirmed 145 S.W.2d 1081,' 
136 Tex. 76. j 

83. Tex—Schuhmacher Co. v. Hol¬ 
comb, 177 S.W.2d 961, 142 Tex. 832 
—McCue V. Collins. Clv.App., 208 
S.W.2d 662—Panhandle & S. F. Ry. 
Co. V. Montgomery, Clv.App., 140 
S.W.2d 241—^Federal Underwriters 
Exchange v. Carroll. Clv.App., 180 
S.W.2d 1101—Allen v. Hall, Civ. 
App.. 62 8.W.2d 661. 

Znfsrsatlal finding for defendant 
Where the Jury by special finding 
eliminates all grounds on which 
plaintiff could recover. It inferentlally 
finds for defendant.—Croke v. Chesa¬ 
peake & 0. Ry. Co.. 93 N.E.2d 811, 86 
Ohio App. 483. 

Partionlar implications drawn firom 
findings 

Mass.— Sellew v. Tuttle's Millinery. 

66 N.E.2d 26. 819 Mass. 868. 

Minn.-Hlubeck v. Beeler, 9 N.W.2d 
262. 214 Minn. 484. 

Okl.—Dlerks Lumber & Coal Co. v. 

Williams, 134 P.2d 140, 192 Okl. 71. 
Tex.—^Driver v. Worth Const. Co., 
Clv.App., 264 S.W.2d 174, error 
granted—^Dickens v. Dickens, Civ. 
App., 262 S.W,2d 796, error refused 
no reversible error—Balcomb v. 
Vasquoz, Civ.App., 241 S.W.2d 660, 
refused no reversible error—^De- 
vine v. Robertson, Clv.App., 164 S. 
W.2d 911—Oil Country Pipe & Sup¬ 
ply Co. V. Carter, Clv.App., 143 S. 
W.2d 831, error dismissed. Judg¬ 
ment correct—^Beaumont, Sour 
Lake & Western R. Co. v. Cluck, 
Clv.App., 96 S.W,2d 1633, error dis¬ 
missed. 

94. Cal.—Luckett v. La Tour, 9 P.2d 
886. 122 Cal.App. 271. 

Ind,—Tribune-Star Pub. Co. v. Fort- 
wendle, 116 N.E.2d 21'5, rehearing 
denied 116 N.E.2d 648. 

Kan.—Isle v, Kaw Transport Co., 162 
P.2d 827, 159 Kan. 110—Schroeder 
V, Nelson, 139 P.2d 868, 157 Kan. 
320. 

Pa.—Simpson v. Montgomery Ward 
& Co.. 57 A.2d 671, 162 Pa.Super. 
871. 

Tex.—^Rogers v. Osborn, 261 S.W.2d 
811—Texas Indem. Ins. Co. v. 
Staggs, 184 S.W.2d 1026, 134 Tex. 
818, answers to certified questions 
conformed to, Civ.App., 138 S.W. 
2d 174—Sun OH Co. V. Bennett, 84 
S.W.2d 447, 125 Tex 540—City of 
Tyler v. Kelly, Civ.App., 211 S.W. 
2d 768—Employers Reinsurance 
Corp. V. Jones, Clv.App., 196 S.W.2d 
810, error refused no reversible 
error—^Brown v. Neyland, Clv.App., 
161 S.W.2d 838, affirmed In port and 
reversed in part on other grounds 
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Neyland v. Brown, 170 S.W.2d 207, 
141 Tex. 253. reheard 172 S.W.2d 
89, 141 Tex 263—Lathem v. Cole¬ 
man, Clv.App., 134 S.W.2d 703— 
W. O. W, Life Ins. Soc. v. Dickson, 
Clv.App.. 133 S.W. 2d 243, error 
dismissed. Judgment correct—Gol- 
Bton V. Bartlett, Clv.App., 112 S.W. 
2d 1077, error dismissed—^Baggett 
v. Texas Employers' Ins. Aas'n, 
Clv.App., 70 B.W.2d 469, error re¬ 
fused. 

64 C.J. p 1186 note S. 

Partiottlar findings ox answers eon. 
stnud 

(1) In general. 

Ind.—^Neuwelt v. Roush, 86 N,E.2d 
50>6, 119 Ind.App. 481—Merchants' 
Reserve Life Ins. Co. v. Richard¬ 
son. 118 N.E. 676. 66 Ind.App. 667. 
Kan.—Blackburn v. Security Ben. 

Ass’n, 86 P.2d 636, 149 Kan. 89. 
Mass.—Qabbett v. Connecticut Gen¬ 
eral Life Ins. Co., 21 N.E.2d 960, 
303 Mass. 433. 

Minn.—^Darlan v. McGrath, 10 N.W. 

2d 403, 215 Minn. 889. 

Mo.—Brewer v. Rowe, 262 S.W.2d 
372. 863 Mo. 592. 

Ohio.—Hollywood Cartage Co. v. 
Wheeling & L. B. Ry. Co., 88 N.E. 
2d 278, 85 Ohio App. 182. 

Pa.—Simpson v, Montgomery Ward 
& Co.. 68 A2d 442, 166 Pa.Super. 
408, opinion adopted 76 A2d 666, 
366 Pa. 3. 

Tex.—Sun Oil Co. v. Bennett, 84 S. 
W.2d 447, 126 Tex 640—Morris v. 
Texas & N. O. R. Co., Clv.App., 
269 S.W.2d 666—Hill V. Leschber, 
Clv.App., 286 e.W.2d 236—Kidd v. 
Young, Clv.App., 186 S.W.2d 173, 
reversed on other grounds 190 S. 
W.2d 65, 144 Tex. 322—Smallwood 

V. Parr, Clv.App., 174 S.W.2d 610, 
error refused—^Brown v. Neyland, 
C1V.APP., 161 S.W.2d 833. affirmed 
In part and reversed In part on 
other grounds Neyland v. Brown, 
170 S.w.2d 207, 141 Tex. 263, re¬ 
heard 172 S.W.2d 89. 141 Tex. 263— 
Randolph v. Citizens Nat. Bank of 
Lubbock, Clv.App., 141 S.W.2d 1080. 
error dismissed, Judgment correct— 
Calllhan v. White, Clv.App., 139 S. 

W. 2d 129—Goldstein Hat Mfg. Co. 
v. Cowen, Clv.App., 186 S.W.2d 867 
—^Howard v. Howard, Clv.App., 102 
S.W.2d 473, error refused. 

IWis.—^Andrew v. Brecker, 282 N.W. 
609, 229 WlB. 626—E. L. Chester 
Co. V. Wisconsin Power & Light 
Co., 247 N.W. 861, 211 Wls. 158. 

(2) Where some of the well-known 
essential elements of estoppel were 
not embraced within special Issues 
submitted to Jury, special findings 
could not create an estoppel as a mat¬ 
ter of law on ground that Issue was 
tried out by consent ot parties.— 
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Hypothetical statement. A matter is not found 
as a substantive fact where it is stated in a special 
verdict merely as a hypothesis on which a conclu¬ 
sion of the jury is based 26 

Expression of doubt of the existence of a fact is 
not tantamount to a finding of the existence of the 
fact.2® 

^*lVe don*t know** or other similar answer is equiv¬ 
alent to “no”2^ or to a finding that the party on 
whom the burden of proof rests has failed in his 
proof,28 unless the failure of proof is offset by a 
presumption.29 In at least one jurisdiction, how¬ 
ever, such an answer is considered as really amount¬ 


ing to nothing,80 although an answer of "no evi¬ 
dence" by the jury to a special interrogatory 
amounts to a finding against the party having the 
burden of proving the facts inquired about,®^ and 
such answers have been upheld as good against 
objections that they are evasive and improper.32 

Construction against party. A special verdict will 
be construed most strongly against the party on 
whom rests the burden of proof,23 and a special 
finding received without objection is construed 
most strongly against the party in whose favor it 
is found.3* Where an interrogatory is ambiguous 
and susceptible of two different meanings it must 
be construed against the party drawing it.36 


Lewis ▼. Smith. Tex.Clv.App., 1981 
S.W.2d 698. error dismissed. 

Piadliiffs on Issues snhmitted ^ 

(1) A flndlna on issues submitted la , 
not a finding on issues not submitted, 
—State V. Schllck, 179 S.W.2d 246. 142 
Tex. 410—Schuhmacher Co. v. Hol¬ 
comb, 177 S.W.2d 961. 142 Tex. 832 
—Blasberg v. Cockerell, Tex.Clv.App., 1 
264 SW.2d 1012—Tanowskl v, Fort I 
Worth Transit Co., Tex.Civ.App., 204 
S.W.2d 1001, error refused no re¬ 
versible error—^Alagood v, Coca Cola 
Bottling Co., Civ.App., 136 S.W.2d 
1056, error dismissed. Judgment cor¬ 
rect—Long V. Metcalf, Civ.App., 184 
S.W.2d 486, error dismissed, Judg¬ 
ment correct. 

(2) A litigant’s right to affirmative 
presentation of his theory of case 
is not determinable by what the Jury 
may have found in response to other 
special issues, although it is claimed 
that by findings thereon Jury in effect 
found on the issue not submitted.— 
Patterson v. Texas Employers’ Ins. 
Ass’n. Civ.App., 188 S.W.2d 778, af¬ 
firmed 192 S.W.2d 266, 144 Tex. 673. 

25. Tex.—^Postal Telegraph Cable 
Co. V. Darkins, Com.App., 44 S.W. 
2d 933. 

26. Kan.—^Brittain v. Wichita For¬ 
warding Co., 211 P.2d 77, 168 Kan. 
146—Steele v. Sovereign Camp, W. 
O. W., 222 P. 76, 116 Kan. 169. 

Ughts 

In action for death of motorist who 
ran into rear of parked truck at 
night, on ground that truck was not 
lighted, Jury's answer to special aues- 
tion inoLUiring whether lights were 
burning on back of truck at time of 
collision, that it was "doubtful" was 
required to be Interpreted as a find¬ 
ing that the lights were burning. 
—Brittain v. Wichita Forwarding 
Co.. 211 P.2d 77, 168 Kan. 146. 

27. Kan.—Stratton v. Atchison, T. & 
S. F. Ry. Co., 236 P. 831, 118 Kan. 
673—Sheerer v. Kanavel, 187 P. 6'68, 
106 Kan. 220. 


Sufficiency of answer to Interrogate-1 
ries see supra 4 661. 

28. Kan.—Davis v. Kansas Elec. 
Power Co.. 162 P.2d 806, 169 Kan. | 
97—Haley v. Kansas City Public 
Service Co., 119 P.2d 449, 164 Kan. 
477—Sawhill v. Casualty Recipro¬ 
cal Exchange. 107 P.2d 770, 152 
Kan. 736—Barrington v. Campbell, 
94 P.2d SOS. 160 Kan. 407—Schwab 
V. Nordstrom, 27 P.2d 242, 138 Kan. 
497. 

Utah—^Warner v, U. S. Mutual Acc. 

Assoc.. 32 P. 696, 8 Utah 431. 

64 C.J. p 1186 note 9. 

{AiuiwerB oonstrued 

(1) In action for personal Injuries 
I and property damage allegedly re¬ 
sulting from explosion of natural gas 
in plaintiff’s basement. Jury’s answer 
"not to our knowledge" to question 
whether defendant had any notice 
of escape or leakage of gas from Its 
main prior and subsequent to certain 
dates established merely that there 
was no evidence that defendant made 
any test between such dates to de¬ 
termine extent of leaking gas and 
was not a finding that gas ceased 
to leak from main as soon as certain 
test was completed.—Davis v. Kansas 
Elec. Power Co., 162 P.2d SO-B, 159 
Kan. 97. 

(2) In action for death of automo¬ 
bile guest by plaintiff suing as widow 
and coheir of guest, plaintiff was not 
entitled to recover where Jury an¬ 
swered "No knowledge" to special 
question as to whether guest had 
been divorced from wife to whom he 
had been previously married, since 
such answer was equivalent to find¬ 
ing that there had been no divorce. 
—^Barrington v. Campbell, 94 P.2d 
306, 160 Kan. 407. 

29. Kan.—Sams v. Commercial Stan- 
uard Ins. Co., 139 P.2d 869, 157 
Kan. 278. 

Fresnmptloa of doe oare by decedent 

In action for wrongful death in au¬ 
tomobile collision where there was no 
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evidence requiring a different answer 
than "don’t know” to a special ques¬ 
tion as to whether decedent slackened 
speed, and no evidence to overcome 
presumption that decedent was exer¬ 
cising due care for his own safety, 
finding could not be construed as find¬ 
ing that decedent did not slacken 
speed.—Sams v. Commercial Standard 
Ins. Co., supra. 

I 30. Ind.—Cleveland, C., C. & St. L. 

Ry. Co. v. Hayes. 79 N.E. 448, 167 
I Ind. 464. 

64 C.J. p 1186 note 10. 

31> Ind —^Vonosdol v. Henderson, 22 
I N.E.2d 812, 216 Ind. 240—Chicago 
& Erie R. Co. v. Patterson, 34 N.E. 
2d 960, 110 Ind App. 94. 

Xn death action 

In action under Federal Employers’ 
Liability Act for death of engineer 
In collision of trains, answers of "No 
evidence” to interrogatories inquir¬ 
ing whether semaphores displayed 
yellow and red lights when engineer 
approached semaphores amounted to 
I finding that signals were not against 
engineer.—Chicago & Erie R. Co. v. 
Patterson, supra. 

32. Ind.—Superior Meat Products v. 
Holloway, 48 N.E.2d 83. 118 Ind. 
App. 320. 

Kan.—Sawhill v. Casualty Reciprocal 
Exchange, 107 P.2d 770, 162 Kan. 
735. 

33. Ind.—^New York Cent. R. Co. v. 
Be Lcury, 192 N.E. 126, 100 Ind. 
App. 140. 

Kan.—Bnttaln v. Wichita Forward¬ 
ing Co.. 211 P.2d 77. 168 Kan. 146. 
64 C.J. p 1186 note 11. 

34. Or.—^Forest Products Co. v. 
Bant & Russell, 244 F. €31, 117 
Or. 637. 

64 C.J. p 1186 note 12. 

35. Mich.-Izzo v. Weiss, 2'59 N.W. 
296, 270 Mich. 372—Burke v. Bay 
City Tractor & Electric Co., 110 N. 
W. 624. 147 Mich. 172. 

Ohio.—^Klever v. Reid Bros. Exp., 
86 N.E.2d 608, 151 Ohio St. 467. 
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1). In Connection with Other Matters 

A special verdict, flndinOf or answer must be con¬ 
strued In the light of surrounding circumstances, and in 
connection with the pleadings, instructions, issues or 
questions submitted, and the evidence. 

A special verdict, finding, or answer must be 
construed in the light of the surrounding circum- 
stances.36 It is to be construed in the light of, and 
in connection with, the pleadings,*^ instructions,** 
the issue or question submitted,** and, except in 
some jurisdictions,^* the evidence.*^ Where the 
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finding or verdict is ambiguous, the court may ex¬ 
amine the record to ascertain the intention of the 
jury.^2 

g 570. -Construction Together or as 

Whole 

A special verdict, finding, or answer ie to be eon- 
etrued ae a whole, and, where there are two or more 
answers or findings, they are to be construed together. 

A Special verdict, finding, or answer is to be con¬ 
strued as a whole,^* and, where there are two or 


36. Tex.—^Plckrell v. Imperial Pe¬ 
troleum Co.. Clv.App., 231 S.W. 412. 

37. Tex.—Tucker v. Slovacek, Civ. 
App., 234 S.W.2d 254, error refused 
no reversible error—^Boyd v. Texas 
& N. O. R. Co., Clv.App., 218 S.W,2d 
'634, error refused no reversible 
error—Reed v. Markland. Civ.App., 
173 S.W.2d 346, error refused— 
Walker v. Houston Elec. Co, Civ. 
App., 166 S.W.2d 973, error refused 
—State Nat Bank of Houston v. 
Woodfln. Clv.App., 146 S.W.2d 284, 
error refused—Townsend v. Young, 
Civ.App., 114 S.W.2d 296—Batey v. 
Greenwood Floral Co., Clv.App., 113 
S.W.2d 647—Yarbrough v. Dallas 
Ry. & Terminal Co., Clv.App., 67 S 
W.2d 169. reversed on other 
grounds 97 S.W.2d 169, 128 Tex. 
446 —stmson v. Boulevard Under¬ 
taking Co„ Clv.App., 91 S.W.2d 1172 
—Stroud V. Wlnerlch Motor Co., 
Clv.App., 91 S W.2d 1169, error dis¬ 
missed—^American Nat. Ins. Co. v. 
Walker, Clv.App.. 81 S.W.2d 1061 
—Elliott v. Langham, Clv.App, 60 
S.W.2d 287—McElwrath v. City of 
McGregor, Clv.App., 58 S.W.2d 851, 
error dismissed—^Vincent v. Bell, 
Clv.App., 22 S.W.2d 753, error dis¬ 
missed. 

64 C.J. p 1187 note 17. 

38. Tex.—'Rogers v. Osborn, 261 S.W. 
2d 311— Mlnyard v. Kennedy. Civ. 
App.. 241 S.W.2d 767, refused no 
reversible error—Amerlcsui Cas. & 
Life Co. V. McCulstlon, Clv.App., 
202 S.w.2d 474, refused no reversi¬ 
ble error—Socony-Vacuum Oil Co. 
V. Premeaux, Clv.App., 187 S.W.2d 
690, affirmed In part and reversed 
In part on other grounds 192 S.W. 
2d 138. 144 Tex. 658— Reed v. Mark- 
land, Civ.App.. 173 S.W.2d 346, er¬ 
ror refused—Moore v. Rice, Civ. 
App., 110 S.W.2d 973. 

Wls.—Cathn v. Schroeder, 253 N.W. 

187. 214 Wls. 419. 

64 C.J. p 1187 note 18. 

JCap 

In suit Involving boundary dispute, 
maps, by being referred to In charge, 
became part of charge, and verdict on 
Bpeclal issue must be construed In 
connection therewith.—Still v. Bar¬ 
ton, Tex.Civ.App., 76 S.W.2d 783, er¬ 
ror dismissed. 


39. Tex.—State v. Hale, 146 S.W.2d i 
731, 136 Tex. 29—Walker v. Hous¬ 
ton Elec. Co., Civ.App., 166 S.W.2d 
973, error refused—State Nat. Bank 
of Houston V. Woodfln, Clv.App., 
146 S.W.2d 284. error refused— 
Traders & General Ins. Co. v. Ross, 
Civ.App., 88 S.W.2d 643. reversed 
on other grounds 117 S.W.2d 423, 
131 Tex. 662—^Batey v. Greenwood 
Floral Co.. Civ.App., 113 S.W.2d 
647—Moore v. Bice, Civ.App., 110 
SW.2d 973. 

64 C.J. p 1187 note 19. 

OoBstmotloa of issues 

In order to give effect to the Jury 
findings which are responsive to the 
issues, the court will adopt a con¬ 
struction of the Issues which will be 
In consonance with the findings,— 
McKaln v. Haynes, Tex.Civ.App., 203 
S.W.2d 970. 

40. Ind.—U. S. Cement Co. v. 

Whitted. 90 N.E. 481, 46 Ind.App. 

I 105. 

41. Kan.—^In re Erwin's Estate. 228 
1 P.2d 739, 170 Kan. 728. 

Tex.—Rice v. Thompson, Clv.App., 239 
S.W.2d 137, refused no reversible 
error—Tucker v. Slovacek, Civ. 
App., 234 S.W.2d 254, error refused 
no reversible error—^Boyd v. Texas 
& N. O. R. Co., Clv.App., 218 S.W. 
2d 534, error refused no reversi¬ 
ble error—Reed v, Markland, Civ. 
App., 173 S.W.2d 346, error refused 
—^Walker v. Houston Elec. Co., Civ. 
App., 166 S.W*2d 973, error refused 
—State Nat. Bank of Houston v. 
Woodfln, Civ.App., 146 S.W.2d 284. 
error refused—^American Mut. Lia¬ 
bility Ins. Co. V. Wedgeworth, Civ. 
App., 140 S.W.2d 213, error dismiss¬ 
ed, Judgment correct—^Lincoln v. 
Bennett, Clv.App., ISB 8.W.2d 632. 
modified on other grounds 166 S. 
W.2d 604. 188 Tex. 66—Traders & 
General Ins. Co. v, Ross, Clv.App., 
88 S.W.2d 643, reversed on other 
grounds 117 S.W.2d 423, 131 Tex. 
‘6'62—Batey v. Greenwood Floral 
Co., Civ. App., 113 S.W. 2d 647— 
Townsend v. Young, Clv.App., 114 
S.W.2d 298—Yarbrough v. Dallas 
Ry. & Terminal Co., Clv.App., 67 
S.W.2d 1093, reversed on other 
grounds 97 S,W.2d 169. 128 Tex, 
446—Campbell Lumber Co. v. Cor-, 
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tasa, Clv.App., 94 S.W.2d 1202, er¬ 
ror dismissed—^Daugherty v. Chi¬ 
cago, R. I. & G. Ry. Co., Clv.App., 
94 S.W.2d 687, error dismissed— 
Stinson v. Boulevard Undertaking 
Co., Clv.App,, 91 S.W.2d 1172— 
Stroud V. Wlnerlch Motor Co., Civ. 
App., 91 S.W.2d 1169, error dis¬ 
missed—^American Nat Ins. Co. v. 
Walker, Civ.App., 81 S.W.2d 1061— 
Elliott V. Langham, Civ.App., 60 
S.W.2d 287—McElwrath v. City of 
McGregor, Clv.App., 68 B.W.2d 861, 
error dismissed—Vincent v. Bell, 
Clv.App., 22 S.W.2d 763, error dis¬ 
missed. 

64 C.J. P 1187 note 21. 

Where evidence establishes facts 

(1) Where Jury made affirmative 
findings In answering certain Issues, 
but findings were not of significance 
since evidence conclusively establish¬ 
ed facts to be true, questions became 
matters of law.—^Faubian v. Busch, 
Tex.Civ.App.. 240 S.W.2d 861, refused 
[ no reversible error. 

(2) Issues established by undis¬ 
puted evidence are available In sup¬ 
port of the Judgment, the same as 
Issues established by the Jury’s ver¬ 
dict.—Woods V. Osborn, Tex.Clv.App., 
113 S.W.2d 636. 

43 . Tex,—^Vincent v. Bell, Clv.App., 
22 S.W.2d 763—Gibson v. Dickson, 
Clv.App., 178 S.W. 44. 

Proper basis for Jndgtasnt 
Where the findings on special Is¬ 
sues are ambiguous court may exam¬ 
ine not only the issues submitted but 
also the pleadings and the evidence 
in order to arrive at their proper in¬ 
terpretation, and such verdict so con¬ 
strued constitutes the proper basis 
for a Judgment.—State v. Hale, 146 
S.W.2d 731. 136 Tex. 29. 

Making own findings 
In action to recover salary claim¬ 
ed to be due and to obtain reinstate¬ 
ment to position of night policeman, 
where both sides moved for directed 
verdict, special verdict that plaintiff 
did not, with full knowledge of facts, 
refuse to resume his duties os police¬ 
man, was ambiguous and under rec¬ 
ord court was bound to moke its own 
findings of fact.—Schoonover v. City 
of Viroqua, 14 N.W.2d 9, 246 Wls. 239. 
43. Kan.—Underhill v. Motes, 166 P. 
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more answers or fincHngs, the court is not permitted 
to isolate one and ignore the others,but they are 
to be construed together.^5 Also, all the special 
issues submitted to the jury for answers must be 
considered together as a whole.^® 


§571. -— Conclusiveness and Effect 

A special finding by the Jury Is binding on, and may 
not be ignored by, the court, provided it is relevant and 
material to the issues, is warranted by the evidence, 
does not contain an unwarranted conclusion of law, and 
has not been set aside on proper grounds. 

A special finding by the jury is binding on, and 


2d 218, 160 Kan. 679—Walker v 
Cylgate-Palmolive-Peet Co,, 139 P 
2(1 157, 167 Kan. 170—Cole v. Shel 
Petroleum Corp., 86 P.2d 740, 149 
Kan. 26. 

Ohio—Wells V. Baltimore & O. R. 
Co., App.. 97 N.E.2d 76. 

Tex,—Texas Emp. Ins. Ass'n v. Mc¬ 
Kay, 210 S.W.2d 147, 146 Tex. 669 
—Texas Indem. Ins. Co. v. Stag-gs, 
134 S.W.2d 1026, 134 Tex. 318, an¬ 
swers to certified questions con¬ 
formed to. Clv.App., 138 S.W.2d 174 
—Hill V. Leschber, Clv.App., 235 
S.W.2d 236—Lewis v. Texas EJmp. 
Ins. Ass‘n. Clv.App., 197 S.W.2d 
187, error refused no reversible er¬ 
ror—Snodgrass v. Robertson, Civ. 
App.. 1G7 S.W.2d 634, error refused 
—Walker v. Houston Elec. Co., Civ, 
App., 155 S.W.2d 973, error refused 
—Southern Underwriters v. Mow- 
ery. Clv.App., 147 S.W.2d 834. error 
dismissed, judgment correct—State 
iNat. Bank of Houston v. Woodfln, 
Clv.App.. 146 S.W.2d 284, error re- 
fu.sod—Texas Employers Ins. Ass’n 

V. Thrash, Clv.App., 136 S,W.2d 
900, error dismissed, Judgment cor¬ 
rect—-Traders & General Ins. Co. v, 
Ross; Civ.App,, 88 S.W.2d 643, re¬ 
versed on other grounds 117 S.W, 
2d 423, 131 Tex. 662—Batey v, 
Creenwood Floral Co., Clv.App., 113 
S.W.2d 647—Texas Employers’ Ins. 
Ass’n V. White, Civ.App.. 97 S.W. 
2d 960, error granted—Manlatis v. 
Texas Mut. Life Ins. Co., Clv.App., 
90 S.W.2d 936—Yarbrough v. Dallas 
Ry. & Terminal Co., Civ.App., 67 S. 

W. 2d 1093, reversed on other 
grounds 97 S.W.2d 169, 128 Tex. 
440—Merritt v. King, Civ.App., 66 
S W.2d 464, error refused. 

64 C.J. p 1186 note 13. 

44. Kan.—Cain v. Steely, 252 P.2d 

900, 173 Kan. 866—In re Erwin’s 
Estate, 228 P.2d 739, 170 Kan. 728 
—Lee v. Gas Service Co., 201 P.2d 
1023, 166 Kan. 286—^Harshaw v. 
Kansas City Public Service Co., 119 
P.2d 469, 164 Kan. 481—Dick’s 

Transfer Co. v. Miller, 119 P.2d 
454, 164 Kan. 574—Jordan v. Austin 
Securities Co., 61 P.2d 38. 142 Kan. 
631. 

45. Cal.—^Davis v. Stulman, 164 P. 

2d 787, 72 Cal.App 2d 266—San Joa¬ 
quin & Kings River Canal & Irr. 
Co. V. Egenhoff, 141 P.2d 939, 61 
Cal.App.2d 82. I 

Kan.—Henderson v. Talbott, 266 P.2d 
273, 176 Kan. 616—Tuggle v. Cath- | 
ers, 264 P.2d 807, 174 Kan. 122— 
Cain V. Steely, 262 p.2d 909. 173 j 


Ksji. 866—Dryden v. Kansas City 
Public Service Co., 238 P.2d 501, 
172 Kan 31—^In re Erwin’s Estate, 
228 P.2d 739, 170 Kaji. 728—Bietz 
V. Hereford, 220 P.2d 135, 169 Kan. 
656—Lee v. Gas Service Co., 201 
P.2d 1023, 166 Kan. 28'6—Gabel v. 
Hanby, 193 P.2d 239, 166 Kan. 116 
—Isle V. Kaw Transport Co., 152 
P.2d 827, 169 Kan. 110—Harshaw 
V. Kansas City Public Service Co., 
119 P.2d 469, 164 Kan. 481—Dick’s 
Transfer Co. v. Miller, 119 P.2d 
464, 164 Kan. 674—Jacobs v. Hob- 
, son. 79 P.2d 861, 148 Kan. 107— 

I Jordan v. Austin Securities Co., 61 
P.2d 38. 142 Kan. 631. 
i Mass.—Copithorn v. Boston & M. R. 

R,. 17 N.E.2d 713. 301 Mass. 610. 
Tex.—Tucker v. Siovacek, Civ.App., 
234 SW.2d 264, error refused no 
I reversible error—^Boyd v. Texas & 
N. O. R. Co., Civ.App., 218 S.W 2d 
634, error refused no reversible 
error—Gannaway v. Lundstrom, 
Civ.App,, 204 S.W.2d 999—Walker 

V. Houston Elec. Co., Clv.App., 156 
[ S.W.2d 973, error refused—South¬ 
ern Underwriters v. Mowery, Civ. 

j App.. 147 S.w.2d 834, error dis¬ 
missed, judgment correct—State 
Nat. Bank of Houston v. Woodfin, 
Civ.App., 146 S.W.2d 284, error re¬ 
fused—Federal Underwriters Ex¬ 
change V. Popnoe, Civ.App,, 140 S. 

W. 2d 484, error granted—Tunnell v. 
Van School Dlst. No. 63, Clv.App., 
129 S.W.2d 826, error dismissed, 
judgment correct—^Batey v. Green¬ 
wood Floral Co., Civ.App., 113 S. 
W.2d 647—Daugherty v. Chicago. 
R. I. & G. Ry. Co., C1V.APP.. 94 S. 
W.2d 687, error dismissed—Mer¬ 
ritt V, King, Clv.App., 66 S.W.2d 
464, error refused. 

64 C.J. p 1186 note 14. 

Harmonizing special findings with 
each other see supra i 562. 

Every finding of equal tinportanoe 

In construing a verdict, every find¬ 
ing is of equal importance, and when 
rightly Interpreted, one cannot be 
varied by correct interpretation of 
another finding of equal dignity.— 
Hancock v. Sammons, Tex.Civ.App., 
267 S.W.2d 252, error refused no re¬ 
versible error. 

46. Mass,—^Thurlow v. Welch, 26 N. 

E.2d 478, 305 Mass. 220. 

Tex.—Texas Indem. Ins. Co. v. 
Staggs, 134 S.W.2d 1026. 134 TeX. 
318. answers to certified questions 
conformed to, Clv.App.. 138 S.W.2d 
174—Service Refining Co. v. Hutch¬ 
erson, Civ.App., 179 S.W.2d 772, er- j 
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ror refused—^Arrendell v. Wells, 
j Civ.App., 149 S.W,2d 307, error dls- 
I missed, judgment correct—Le Sage 
V. Smith, Clv.App., 146 S.W.2d 308, 

I error dismissed, judgment correct 
—Southern Underwriters v. Bos¬ 
well, Civ.App, 141 S.W.2d 442. af¬ 
firmed 168 S.W.2d 280, 138 Tex. 
266—Texas Employers Ins. Ass’n 
V. Fowler, Clv.App., 140 S.W. 2d 
545, error refused—Texas Employ¬ 
ers Ins. Ass’n v. Thrash, Clv.App . 
136 S.W.2d 905, error dismissed, 
■judgment correct—Gross v. Dallas 
Ry. & Terminal Co., Clv.App., 131 
S.W.2d 113, error dismissed, judg¬ 
ment correct—Shell Oil Co. v. Den¬ 
nison, Civ.App., 132 S.W.2d 609, 
error refused—Broaddus v. Long, 
Clv.App., 125 S.W.2d 340, affirmed 
138 S.W.2d 1057, 135 Tex. 353— 
Galveston Theatres v. Larsen, Civ. 
App., 124 S.W 2d 936—Burllngton- 
j Rock Island R. Co. v. Davis, Civ. 

I App., 123 sw.2d 1002, error dis¬ 
missed, judgment correct—^Texas 
Coca-Cola Bottling Co. v. Wlmber- 
ley, Civ.App,, 108 S.W.2d 860— 
Maryland Cas. Co. v. Swanson, Civ. 
App., 91 S,W.2d 843, error dismiss¬ 
ed—^West v. Cashin, Clv.App., 83 
S.W.2d 1001, error dismissed—^Tex¬ 
as Indemnity Ins. Co. v. Bridges, 
Civ.App., 62 S.W.2d 1076, error re¬ 
fused. 

64 C.J. p 1186 note 16. 

Consideration together of Issues and 
answers thereto see infra 9 669. 

Error la Issue held not cured by oth. 
er issue 

(1) In general.—Gordon v. McIn¬ 
tosh, Tex.Civ.App., 64 S.W.2d 177. 

(2) Whore the rule that a special 
Issue should not assume the exist¬ 
ence of any material fact is violated, 
fact that the assumed fact has been 
separately submitted does not cor¬ 
rect the error, unless the submission 
was conditional, since the parties are 
entitled to have Issues submitted to 
the Jury without any suggestion or 
assumption as to the truth of the 
facts involved.—Sinclair Nav. Co. v. 
Kremlick, Tex,Civ.App., 129 S.W.2d 
758. 

(3) Submission of Issue of aban¬ 
donment of the homestead under in¬ 
struction that inciorrectly defined 
abandonment was not rendered harm¬ 
less by the fact that affirmative sub¬ 
mission of the plaintiffs’ case by nec¬ 
essary implication negatived the de¬ 
fensive issue of abandonment.—Coop¬ 
er Co. v. Warwick, Tex.Civ.App., 120 
S.W. 2d 128. 
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may not be ignored or disregarded by, the court,set aside on proper grounds.®^ An* answer to a 
provided it is relevant and material to the issues,** special issue is conclusive on all issues covered by 
is warranted by the evidence,*® does not contain an it.®® Where only part of the issues has been sub- 
unwarranted conclusion of law®® and has not been mitted to the jury and the remainder is to be deter- 

47. Tex.—Scarborough v. Travelers ] discovered peril in tavor of injured I risdiaRs held giisstioaa of law 


Ins. Co.. Civ.App. 189 S W.2d 10. 

«4 C.J. p 1187 note 24—26 C.J. p 568 
note 98. 

Amendment or correction see supra S 
567. 

Xn absence of motloa 

It has been held to be beyond the 
authority of the trial court to disre¬ 
gard the Jury’s fact finding on the 
theory that it was not supported by 
the evidence where no motion for 
Judgment non obstante veredicto was 
made.—Chrlstopherson v. Whittlesey, 
Tex.Civ.App., 197 S.W.2d 384, error 
refused no reversible error. 

48. Ohio.—Bloser v. Cincinnati Club, 
Com.Pl., 71 N.E.2d 138. 

R.I.—Keenan v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 146 
A. 401. 50 K.I. 168. 

Tex.—Tucker v. Slovacek, Civ.App., 
234 S.W.2d 264, error refused no 
reversible error—Gulf, C. & S. F. 
Ry. Co. V. Seydler, Civ.App., 132 
S.W.2d 4'53—Camden Fire Ins, Ass'n 
V. Brown, Civ.App.. 109 S.W.2d 280, 
error dismissed—Pacific Mut. Life 
Ins. Co. of California v. Hale, Civ. 
App., 267 S.W. 282—^Pledger v. Bus¬ 
iness Men’s Acc. Ass’n of Texas, 
Civ.App.. 197 S.W. 889. reheard 198 
S.W. 810, reversed on other 
grounds, Com.App., 228 S.W. 110. 
Vt—Union Twist Brill Co. v. Harvey, 
37 A.2d 389. 113 Vt. 49'3. 

Wls.—Wanke v. Kreul, 276 N.W. 361. 

225 Wis. 618. 

64 C.J. p 1187 note 25. 

Disregarding immaterial findings as 
surplusage see supra § 565. 
Abas&os of defease on merits 

In suit on note, to foreclose deed 
of trust lien, and in nature of bill 
of review attacking dismissal for 
failure to prosecute a prior suit for 
similar relief, Jury's finding. In re¬ 
sponse to special issues, that plain¬ 
tiff had not been diligent In prose¬ 
cuting the prior suit or in learning of 
the dismissal, was not controlling 
and did not require Judgment for 
defendant or preclude Judgment for 
plaintiff when there was no defense 
on the merits.—Clark v. Sayre Oil 
Co.. Tex.Civ.App., 204 S.W.2d 141, er¬ 
ror refused no reversible error. 
Answer to preoadlag interrogatory j 
An answer to an interrogatory 
which depends upon an affirmative 
answer to a preceding interrogatory 
should be disregarded where the pre¬ 
ceding interrogatory is answered in 
the negative.—^White v. Shircliff In¬ 
dustries, Inc., Ind.App., 112 N.E.2d 
888 . 

XMseovsrea pern 

(1) Where the Jury finds issus of 


party, the Issues of primary negli¬ 
gence and contributory negligence 
become immaterial.—Montgomery v. 
Houston Elec. Co., 144 S.W.2d 251. 136 
Tex. 638—Kimble v. Comet Motor 
Freight Lines, Tex.Civ.App., 169 S. 
W.2d 760—^International-Great North¬ 
ern R. Co. V. Acker. Tex.Civ.App.. 
128 S.W.2d 606, error dismissed, Judg¬ 
ment correct—Dallas Ry. & T. Co 
V. Bankston, Tex.Clv.App., 61 S.W.2d 
304. 

(2) Liability under doctrine of 
“discovered peril” involves an in¬ 
dependent ground of recovery based 
on negligence, and unless discovered 
peril involves an Independent ground 
of recovery the questions concerning 
primary negligence and contributory 
negligence could never be rendered 
Immaterial by findings on issues of 
discovered peril.—^Dallas Ry. & Ter¬ 
minal Co. V. Bishop, Tex.Clv.App., 
163 S.W.2d 298. 

(3) In an action Involving co-de¬ 
fendants, findings of discovered peril 
against one does not render issue of 
primary negligence immaterial with 
respect to the other defendant where 
the peril was not discovered by him. 
—Missouri, K. & T. H. Co. of Texas 
V. McKinney, 146 S.W.2d 1081, 136 
Tex. 76. 

Xnnes nnfier pleading* 

Finding could not be disregarded 
on ground that the oondition in con¬ 
tract was not pleaded where party 
was entitled to have such issue sub¬ 
mitted under general denial.—^Brown 
V. Neyland, Civ.App., 161 S.W.2d 833, 
afflrmed In part and reversed In part 
on other grounds Neyland v. Brown, 
170 S.W.2d 207, 141 Tex. 263, reheard 
172 8.W.2d 89. 141 Tex. 263. 

49. Ariz.—-In re Morrison’s Estate, 
lOZ P.2d 669, 66 Ariz. 604. 

Tex,—^Harris v. New Amsterdam Cas¬ 
ualty Co., Clv.App., 150 S.W.2d 431 
—Texas Employers Ins. Ass’n v. 
Warren, Clv.App., 149 S.W.2d 182, 
error refused. I 

64 C.J. p 1187 note 26. 

Where evidence ooafliotfng 

Where evidence on Issue was con¬ 
flicting. Jury's finding thereon was 
conclusive.—^Kummerlen v. Pustilnik, 
46 A.2d 27, 853 Pa. 827. 

60l Tex.—Gowan v. Relmers, Civ. 
App., 220 S.W.2d 831, error refused 
no reversible error—Porter v. Lib¬ 
erty Film Lines, Clv.App., 127 S. 
W.2d 480, reversed on other 
grounds Liberty Film Lines v. Por¬ 
ter, 146 S.W.2d 982, 186 Tex. 49. 
64 C. J. p 1187 note 27. 
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Kan.—Rasing v. Healzer, 142 P.2d 
832, 157 Kan. 616. 

Tex—Reagan v. Guardian Life Ins. 
Co., 166 S.W.2d 909, 140 Tex. 106 
—Burnett v. Mar-Tex Realization 
[ Corp., Civ.App., 260 S.W.2d 612, 
error refused no reversible error. 

51. Idaho.—Oorpns Juris oitefi In 
I Nuquist V. Bauscher, 227 P.2d 88, 

86, 71 Idaho 89. 

Setting aside or amending special 
verdict, answer, or finding see su¬ 
pra § 667. 

52. D C.—Ross V. Brainerd, Mun. 
App., 64 A.2d 869. 

Mass.—Cozzo v. Atlantic Refining Co.. 

12 N.E.2d 744, 299 Mass. 260. 

Mich.—^Flnch v. W. R. Roach Co., 1 
N.W.2d 46, 299 Mich. 703. 

Tex.—Neyland v. Brown, 170 S.W.2d 
207, 141 Tex. 253, modified on other 
grounds 172 S.W.2d 89, 141 Tex. 
263—Superior Ins. Co. v. Owens, 
Civ.App.. 218 S.W.2d 617—Bernard 
River Land Development Co. v. 
Sweeny, Clv.App., 216 S.W.2d 697, 
error refused no reversible error 
—^Rawls v. Holt, Clv.App., 193 S.W. 
2d 636, error refused no reversible 
error—^El Paso City Lines v. Prieto, 
C1V.APP., 191 S.W.2d 69—Southern 
Underwriters v. Mowery, Civ.App., 
147 S.W.2d 8'34, error dismissed. 
Judgment correct—Scanlan v. Con¬ 
tinental iDV. Co., Clv.App., 142 S. 
W.2d 482, error dismissed, Judg¬ 
ment correct—Stobaugh v. Phoenix 
Assur. Co., Limited, of London, Civ. 
App., 121 S.W.2d 1044. 

For purposs of rnllug oa aotloa for 
judgneat on special findings and 
pleadings, all the answers are ad¬ 
mitted to be true.—Beltz v. Hereford, 
220 P.2d 136, 169 Kan. 656. 

Zssnes not oovared 

(1) A finding on an Issue does not 
require the court to disregard evi¬ 
dence not covered by that Issue.— 
Tounger Bros. v. Ross, Tex.Clv.App., 
151 S.W. 2d 621, error dismissed. 

(2) Finding of Jury against plain¬ 
tiff as to one Issue does not require 
rejection of plaintiff’s evidence in toto 
or vitiate verdict found in his favor 
as to other matters,—Smith v. Tur- 
nipseed, 160 S.B. 877, 44 Ga.App. 220. 

(3) A finding on a motorist’s high 
and dangerous rata of speed is not 
necessarily conclusive of the ques¬ 
tion of whether motorist had his au¬ 
tomobile under proper control.—Blau- 
grund v. Gish. Civ.App., 179 S.W.2d 
267. afilrmed 179 S.W.2d 256, 143 Tex. 
879. 
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mined by the court, a special verdict does not mitted to the jury,*i as well as a party who has 

necessarily dispose of the case.®* It is the recorded ag^rced to be bound,®* and the party against whom 

verdict which controls ;®^ a special verdict not re- the finding was made, where he has not taken prop- 

ceived by the court and forming no part of the er steps to have it set aside.®* 

record is not evidence of any fact found by it,56 jurisdiction, where several acts 

and cannot be used by the court for any purpose.S* ^„„„ds for the action a special 

On parties. A special finding or answer is con- finding by the jury of a particular act or acts of 

elusive, as between the parties, as to the facts which defendant is guilty absolves defendant from 

found,®'^ where they are supported by the evidence,®* all other acts so charged,®^ unless the findings con- 

are material to the issues,®* and have not been set strued as a whole compel a conclusion to the con- 

aside.®* It is binding on a party, at whose in- trary,®® and this rule has been applied to findings 

stance or with whose consent, the question was sub- on grounds of defense.®® 


53. Minn.—Carlson v. Kroeger, 186 
N.W. 706, 161 Minn. 343. 

54. Ill,—Dahlgren v. Israel, 204 Ill. 
App. 840. 

Aaewera as gfiireA 

Verdict mu.st rest on answer to In- 
terrog-atorles as driven.—Jolley v. 
Martin Bros. Box Co., 99 N.E.2d 672, 
89 Ohio App. 372. 

56. U.S.—U. S. V. Addison, D.C.. 6 

Wall. 291. 18 LEd. 919. 

56. Conn.—Jacobs v. Street, 110 A, 
843, 96 Conn. 248. 

57. Ill.—Woodruff V. New York Mut. 
Life Ins. Co., 229 Ill.App. 213. 

Tex.—Neyland v. Brown, 170 S.W.2d 
207, 141 Tex. 253, modified on other 
grounds 172 S.W.2d 89, 141 Tex. 263 
—Menefee v. Gulf, C. & S F. Ry. 
Co., Civ.App,, 181 S.W.2d 287, error 
refused—Smith v. Briggs, Civ.App., 
131 S.W.2d 319, error dismissed. 
Judgment correct. 

64 C.J. p 1188 note 33. 

Person not party 

Jury’s finding that bus passenger’s 
release of claim for damages for in¬ 
juries was void did not bind defend¬ 
ant’s Insurer not party to suit.— 
South Plains Coaches v. Behringer, 
Tox.CIv.App., 4 S.W.2d 1003, affirmed 
Behringer v. South Plains Coaches, 
Com.App., 13 S.W.2d S34. 

68. Ill.—^Woodruff V. New York Mut. 

Life Ins. Co,. 229 Ill.App. 213. 
Mich.—Finch v. W. R. Roach Co., 
1 N.W.2d 46, 299 Mich. 703. 

Tex.—Tennyson v. Green, Civ.App., 
217 S.W.2d 179, error refused no 
reversible error—Smith v. Briggs, 
Civ.App., 131 S.W.2d 319, error dis¬ 
missed, judgment correct. 

Svideaoe of probatlvs fore* 

Finding of jury supported by evi¬ 
dence of probative force is binding on 
parties.—Commercial Standard Ins. 
Co. v. Gruver, Tex.Clv.App,, 217 S. 
W.2d 96, error dismissed. 

59. Tex.—American Surety Co. v. 
Whitehead, Com.App., 46 S.W.2d 
968. 

60. Tex.—Four Brotherhood Oil Co. 
V. Kelley, Civ.App., 286 S.W. 604. 

64 C.J. p 1188 note 3S. 


Edtial dignity 

Fact findings of a jury are of equal 
dignity until set aside on proper 
attack.—Christopherson v. Whittle¬ 
sey, Tex.Civ.App., 197 S.W.2d 384, 
error refused no reversible error. 

61. Wls.—St. Paul Second Nat. Bank 
V. Larson, 60 N.W. 499, 80 Wis. 
469. 

64 C.J. p 1188 note 34. 

Party confenting to answer 

Where buyer admitted receipt of 
road forms purchased from sellers 
and admitted the purchase price he 
agreed to pay and permitted such 
matter to be embodied In first is¬ 
sue of sellers’ action for balance due 
I on price and consented that issue 
I be answered In affirmative, nothing 
else appearing, sellers, on facts es- 
j tabllshed in that ls.sue, were prlma 
facie entitled to recover purchase 
price.—Price v. Goodman, 37 S.E.2d 
[ 692, 226 N.C. 223. 

62. U.S.—Patton v. Caldwell, Pa., 1 
Dali. 419, 1 L.Ed. 204. 

63. Ill.—Ideal Electric Co. v. Penn 
Mut. Life Ins. Co., 189 Ill.App. 331. 

64 C.J. p 1188 note 36. 
railnxe to question finding 
j Where husband in written motion 
for a new trial of divorce suit did not 
I question special finding of jury that 
husband had been guilty of extreme 
and repeated cruelty towards wife 
as charged in complaint, he was con¬ 
clusively bound by such findings.— 
Blair V. Blair, 93 N.E.2d 96, 341 Ill. 
App. 93. 

64. Kan.—Giltner v. Stephens, 200 P. 
2d 290, 166 Kan. 172—Lechleitner 
V. Cummings, 163 P.2d 423, 160 Kan. 
453—Isle V. Kaw Transport Co., 162 
P.2d 827, 169 Kan. 110—^Packer v. 
Fairmont Creamery Co., 146 P.2d 
401, 158 Kan. 191—Slaton v. Union 
Elec. Ry. Co., 145 P.2d 466, 168 
Kan. 132—Rasing v. Healzer, 142 
P.2d 832, 157 Kan. 516—Haley v. 
Kansas City Public Service Co., 
119 p.2d 449, 154 Kan. 477—Duncan 
V. Branson, 110 P,2d 789, 163 Kan. 
344—Shepard v. Thompson. 109 P. 
2d 126, 163 Kan. 68—Jllka v. Na- | 
tional Mut. Cas. Co. of Tulsa, 106 
P.2d 665—^Eldredge v. Sargent, 96 | 
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P.2d 870, 150 Kan. 824—Bllsky V. 
Central Surety & Ins. Corp., 96 P. 
2d 691, 150 Kan, 868—Walls v. Con¬ 
solidated Gas Utilities Corp., 96 P. 
2d 666, 160 Kan. 919—Jones v. 
Atchison, T. & S. F. Ry, Co„ 86 
P.2d 1'6, 148 Kan. 686. 

Specific acts of negligence 

Where question put to jury asked 
for specification of each and every 
act of negligence of which they find 
the defendant guilty, and answer was 
no warning signs of any kind, such 
answer did not absolve defendant 
from all other grounds of negligence 
pleaded where negligence found by 
answer to that question was pleaded 
in petition.—Soden v. Bennett, 244 P 
2d 1204, 173 Kan. 142. 

66. Kan.—Cole v. Shell Petroleum 
Corp., 86 P.2d 740. 149 Kan, 26. 
On all of special findings 

Where all of jury’s special findings 
were open to the Interpretation that 
jury meant that taxicab driver in 
ample time, could have seen automo¬ 
bile approaching Intersection, had he 
looked, to enable him to stop taxicab 
before collision, and that it constitut¬ 
ed negligence for taxicab driver to 
enter intersection without having 
looked, one special finding that taxi¬ 
cab company’s negligence consisted of 
taxicab driver’s failure to use the 
highest degree of care and skill on 
entering intersection did not estab¬ 
lish that taxicab company was not 
guilty of negligence.—Taggart v. Yel¬ 
low Cab Co. of Wichita, 131 P.2d 924, 
156 Kan. 88. 

Other grounds fairly Inolnded 

The fact that jury in answering a 
special question submitted to It re¬ 
garding alleged negligence states one 
ground thereof does not preclude re¬ 
liance on another ground alleged In 
the petition and fairly included in the 
answers to the other questions sub¬ 
mitted.—^Dick’s Transfer Co. v. Mil¬ 
ler, 119 P.2d 454, 154 Kan. 674. 

66. Defense of frandnlent represen¬ 
tations 

Where fraudulent representations 
were relied upon as a defense in suit 
on note, finding as to a specific fraud¬ 
ulent representation had legal effect 
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On jury. Jurors will not be allowed to impeach 
their special verdict or findings.®^ 

As general or special verdict. Findings of fact 
in answer to special interrogatories which deter¬ 
mine and cover all the material ultimate facts may 
together constitute and be treated as a special ver¬ 
dict.®® A general finding in favor of defendant 
is a finding of each issuable fact necessary to sus¬ 
tain the general judgment.®® The court cannot 
treat, as a general verdict, a verdict that shows that 
the jury did not intend it as such;"^® but a finding 
covering all the issues may be treated as a general 
verdict,'^^ particularly where the law authorizes on¬ 


ly a general verdictJ* Separate general findings on 
separate causes of action are general verdicts.*^* 

§ 572. Objections and Waiver Thereof 

Objections to issues, questions, or interrogatories 
submitted to the Jury for answers or findings are waived 
or not available unless made in a proper manner at a 
seasonable time; also, objections to the jury's answers 
or failure to answer are waived when not properly and 
seasonably made. 

Objections to issues, questions, or interrogatories 
submitted to the jury for answers or findings are 
waived or not available unless made'^^ in a proper 
manner’^® and are waived or not available unless 


of acquitting person alleged to have 
made such fraudulent representations 
of every other charge of misrepre¬ 
sentation alleged in answer.—Olsburg 
State Bank v. Anderson, 142 P.2d 712, 
167 Kan. 463. 

67. N.C.—McCabe Lumber Co. v, 
Beaufort County Lumber Co., 121 
S.E. 755, 187 N.C. 417. 

64 C.J. p 1188 note 37. 

68. Iowa.—^Parmers’ Savings Bank 
of Arispe v. Arispe Mercantile Co., 
127 N.W. 1084. 

69. Okl.—Nelms v. Newton, 186 P. 
2d 202, 199 Okl. 241. 

70. Wis.—Kelley v. Chicago, etc., R. 
Co., 9 NW. 816, 63 Wis. 74. 

64 C.J. p 1188 note 39. 

71. Minn.—Kath v. Kath, 56 N.W.2d 
691. 238 Minn. 120. 

Dlreetioa. of verdict held proper 
Mass.—Newton Const. Co. v. West & 
South Water Supply Dist. of Ac¬ 
tion. 93 N.E.2d 467, 326 Mass. 171. 

72. Ind.—Kelley v. Bell, 88 N.E. 68, 
172 Ind. 690. 

73. Iowa.—Farmers’ Savings Bank 
of Arispe V. Arispe Mercantile Co., 
127 N.W. 1084. 

74. Ariz.—Parker v. Gentry, 186 P.2d 
767, 66 Ariz. 189. 

Colo.—Westing v. Marlatt, 238 P.2d 
193, 124 Colo. 355. 

N.C.—Lea v. Bridgeman, 46 S.E.2d 
555, 228 N.C. 666. 

Tex.—Smith v. Henger, 226 S.W.2d 
425, 148 Tex. 456, 20 A.L.R.2d 853 
—Fort Worth & R. G. Ry. Co. v. 
Pickens, 162 S.W.2d 691, 139 Tex. 
181—Swann v. Wheeler, 86 S.W.2d 
736, 126 Tex. 167—^Hancock v. Sam¬ 
mons, Civ.App., 267 S.W.2d 252, er¬ 
ror refused no reversible error— 
Pacific Emp. Ins. Co. v. Brasher, 
Civ.App., 234 S.W.2d 698, error re¬ 
fused no reversible error—^Ander¬ 
son V. Broome, Civ.App., 233 S.W. 
2d 901—Gonzales v. Orsak, Civ. 
App., 206 S.W.2d 793—^Rawls v. 
Holt, Civ.App., 193 S.W.2d 636, er¬ 
ror refused no reversible error— 
Dakan v. Humphreys, Civ.App., 190 
S.W.2d 371—Harris v. Harris, Civ. 
App., 174 S.W.2d 896—Blair v. Smy- 


lie, Civ.App., 165 S.W.2d 958. error 
refused—^Bowman v. Grimes, Civ. 
App.. 156 S.W.2d 420. error refused 
—Cage Bros. v. Whiteman, Civ, 
App,, 153 S.W,2d 727, reversed on 
other grounds 163 S.W.2d 638, 139 
Tex. 622—Smith v. Young. Civ.App.. 
147 S.W,2d 859—Industrial Indem. 
Exchange v. Ratcliff, Civ.App., 138 
S.W.2d 613, error dismissed, judg¬ 
ment correct—Edmondson v. Car- 
roll, Civ.App., 134 S.W.2d 378, error 
dismissed. Judgment correct—Trad¬ 
ers & General Ins. Co. v. Snow, Civ. 
App., 114 S.W.2d 682, error dis¬ 
missed—Campbell Lumber Co. v. 
Cortaaa. Civ.App., 94 S.W.2d 1202, 
error dismissed—^Ditmar v. Beck¬ 
ham, Civ.App., 86 S.W.2d 801, error 
dismissed—Bettis v. Bettis, Civ. 
App., 83 S.W.2d 1076—Dallas Rail¬ 
way & Terminal Co. v. Harris, Civ. 
App., 81 S.W.2d 716—Belzung v. 
Owl Taxi, Civ.App., 70 S.W.2d 288. 
error dismissed. 

Wis.—Bassll V. Pay, 64 N.W.2d 826, 
267 Wis. 265—Swanson v. Maryland 
Cas. Co., 63 N.W.2d 743. 266 Wis. 
367—Briggs Transfer Co. v. Farm¬ 
ers Mut. Auto. Ins. Co., 61 N.W.2d 
806, 266 Wis. 369—Johnson v. Slpe, 
66 N.W.2d 862, 263 Wis. 191. 

64 C.J. p 1188 note 43. 

Objections made first time on appeal 
see Appeal and Error 9$ 309, 3'32, 
336, 382. 

Ohjeotioas held waived 

(1) Where no objection was mode 
by counsel for defendant at time of 
oral arguments wherein plaintiff’s 
counsel mentioned special interroga¬ 
tories to jury, or when the instruc¬ 
tions were read, on ground that the 
Interrogatories were not submitted to 
counsel before argument as required 
by statute, presumption of regularity 
of proceedings, aided by the conduct 
of counsel for defendant, negatived 
a breach of the statute.—Racine Fuel 
Co. V. Rawlins, 36 N.E.2d 710, 377 Ill. 
376. 

, (2) Failure to object to conditional 

submission of special Issues consti¬ 
tutes a waiver.—Colls v. Price's 
Creameries, Tex.Civ.App., 244 S.W.2d 
900, error refused no reversible error | 
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—Balcomb v. Vasquez, Civ.App., 241 
S.W.2d 660, refused no rever.sible er¬ 
ror—^Whiteside v. Tackett, Civ.App., 
229 S.W.2d 908, error dismissed. 

(3) Where special Issue may not 
have been os broad os plaintiff’s tes¬ 
timony but plaintiff did not object to 
sufficiency of issue to submit the 
question, any variance between issue 
and proof was immaterial.—Morgan 

V. Young, Tex.Civ.App., 203 S.W.2d 
837, error refused no reversible error. 

(4) Ordinarily a special issue so 
framed as to assume a fact, and 
which is not objected to on that ac¬ 
count, is binding on the parties that 
the fact assumed to be true is true,— 
Neinost v. Hill, Tex.Civ.App., 206 S. 

W. 2d 626. 

(6) Where special Issue as to value 
of crops at time of sale was submit¬ 
ted and party made no objection and 
did not request submission of an is¬ 
sue as to value of crops after sale 
and when they had matured, party 
waived any issue concerning value of 
crops at time of maturity.—Best v. 
Best, Tex.Clv.App., 214 S.W.2d 806. 

(6) Error, If any, In submitting to 
jury a question of defendant's negli- 
1 gence, not pleaded by plaintiff in per¬ 
sonal Injury suit, was waived by de¬ 
fendant, In absence of objection by 
him to such submission.—Lind v. 
Lund, 63 N.W.2d 313, 266 Wis. 232. 
76. Tex.—Gowan v. Reimers, Civ. 
App., 220 S.W.2d 331, refused no 
reversible error—Traders & Gener¬ 
al Ins. Co. v. Yarbrough, Civ.App., 
181 S.W.2d 305, error refused— 
Safeway Stores of Texas v. Webb, 
Civ.App.. 164 S.W.2d 868, error re¬ 
fused—Bowman v. Grimes, Civ. 
App., 166 S.W.2d 420, error re¬ 
fused. 

64 C.J. p 1188 note 44. 

XTacasslty of oonstmotiva ohJeotloA 
Parties seeking to deflne, condi¬ 
tion, or limit elements of an issue, 
when not indicated In statement of 
issue as submitted by trial court, 
must point out the omission by con¬ 
structive objection.—Bowman v. 
Grimes, Tex.Civ.App., 166 S.W.2d 420, 
error refused. 
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made at a seasonable timeJ* The objection ( forth the defect relied onJ* In order to be avail- 
must be sufficiently clear'^'^ and specific,'^* and set | able, the objections must be made at least before 


Ob]«ctloiu a&e •xo«ption« held enlB. 
oiaut 

Tex.—Fort Worth ic. D, Ry. Co. v. 
Barlow, Clv.App., 263 S.W.2d 278, 
error refused no reversible error— 
St. Louis Southwestern Ry. Co. of 
Tex. V. United Transports, Civ, 
App., 282 S.W.2d 241, error dis¬ 
missed—Texas Employers’ Ins. 
Ass’n V, Neely, Clv.App., 189 S.W.2d 
626—Owl Taxi Service v. Saludis, 
Clv.App., 122 S.W.2d 225, error dis¬ 
missed—City of Brownwood v. An¬ 
derson, Clv.App., 92 S.W.2d 325. 

64 C.J. p 1188 note 44 [a]. 

Ohjeotlons held ixtsuldcieiit 

(1) In general.—Eastland Oil Co. v. 
Penogllo. Tex.Civ.App., 102 S.W.2d 
1092, error dismissed—64 C.J. p 1188 
note 44 [b]. 

(2) Failure of trial court properly 
to state the issue is not reached by 
a request for the submission of a spe¬ 
cial interrogatory or instruction.— 
Southern Pine Lumber Co. v. White- 
man. Tex.Civ.App., 104 S.W.2d 635, 
error dismissed—Beizung v. Owl 
Taxi, Tex.Clv.App.. 70 S.W.2d 288, 
error dismissed. 

76. Tex.—Casas v, Knorbln, Clv.App , 
218 S.W.2d 289—Thomas v. Billing¬ 
sley. Clv.App., 173 S.W.2d 199, er¬ 
ror refused—Phillips Petroleum Co, 
V. Capps, Clv.App., 170 S.W.2d 622, 
error refused—Safeway Stores of 
Texas v. Webb, Clv.App., 164 S.W. 
2d 868, error refused—Connor v. 
Buford. Clv.App., 142 S.W.2d 692, 
error dismissed, judgment correct. 

64 C.J. p 1188 note 4'5. 

77. Tex.—McMahan v. Musgrave, 
Clv.App., 229 S.W.2d 894, error dis¬ 
missed—Schoenberg v. Forrest, Civ, 
App., 228 S.W.2d 656, refused no 
reversible error—City of Panhandle 
V, Byrd, Clv.App,, 77 S,W.2d 904, 
reversed on other grounds. Com. 
App., 106 S.W.2d 660. 

AppUcation of rules of procedure 
If court submits a controlling Is¬ 
sue of recovery or defense relied upon 
by the opposite party or attempts to 
give a definition or explanatory 
charge even though unsatisfactory 
and Incorrect, parties are within the 
civil procedure rule relating to ob¬ 
jections and the only duty required 
of the party is to except to the is¬ 
sue in language sufficiently clear to 
call the attention of the court to 
such error.—Lurie v. City of Hou¬ 
ston, Civ.App., 220 S.w.2d 320. re¬ 
versed on other grounds City of Hous¬ 
ton V. Lurie, 224 S.W.2d 871, 148 Tex. 
891, 14 A.Li.R.2d 61—Texas & N. O. R. 
Co. V. Barham, Tex.Civ.App., 204 S. 
W.2d 206. 

Ohjeotloas held lasuAdeat 

(1) In general.—Southwest Stone 
Co. V. Symons, Tex.Civ.App., 237 S. 


W.2d 380, error refused no reversible | 
error—McDonald v. Cartwright, Tex. 
Clv.App., 72 S.W.2d 337, error dis- j 
missed, 

(2) Objections which did not point j 
out distinctly the matter to which ob- j 
jectlons were made and grounds | 
therefor.—McMahan v. Musgrave, 
Tex.Civ.App., 229 S.W.2d 894, error 
dismissed. 

(3) Objection to special issue as 
I Immaterial and Irrelevant In that It 

presented no Issue on proper meajs- 
j ure of damages or damages pleaded 
I and not properly placing burden on 
plaintiff to prove nature and extent 
of damages—U. S. Pipe & Foundry 
Co. V. City of Waco, 108 S,W.2d 432, 
130 Tex. 126, certiorari denied 68 S. 
Ct. 266, 302 U.S. 749, 82 L.Ed. 679. 

78. Tex.—Mathis v. State, Civ.App.. 
268 S.W.2d 200, error refused no re¬ 
versible error—^Hopson v. Gulf Oil 
Corp., Clv.App., 237 S.W.2d 323, re¬ 
versed In part on other grounds 
237 S.W.2d 362, 160 Tex. 1—Texas 
Emp. Ins. Ass’n v. Harkey, Civ. 
App., 208 S.W.2d 916, affirmed 208 
S.W.2d 919. 146 Tex. 504—Hartford 
Accident & Indemnity Co. v. Har¬ 
ris, Civ.App., 162 S.W.2d 867— 
Southern Underwriters v. Stubble¬ 
field, Civ.App., 130 S.W.2d 386— 
Texas Coca Cola Bottling Co. v. 
Lovejoy, Clv.App., 112 S.W.2d 203, 
error dismissed. 

Objections held snfflciently specific 

I Tex.—Texas Employers Ins. Ass’n v. 

Allen, Clv.App, 93 S.W.2d 481— 

I Panhandle & S. F. Ry. Co. v. Friend, 

[ Civ.App.. 91 S.W.2d 922. 

Objections held too general ’ 

Tex.—Anderson v. Broome, Civ.App., 
233 S.W.2d 901—Texas State High¬ 
way Dept. V. Reeves, Clv.App., 161 
S.W.2d 357, error refused—Hart¬ 
ford Acc & Indem. Co. v. Vick, Civ. 
App., 165 S.W.2d 664—Hartford Ac¬ 
cident & Indemnity Co. v. Harris, 
Civ.App, 152 S.W.2d 867—Wise v. 
City of Abilene, Clv.App., 141 S.W. 
2d 400, error dismissed. Judgment 
correct—South Texas Coaches v. 
Woodard, Clv.App., 123 S.W.2d 395 
—Southern Underwriters v. Kelly, 
Civ.App., 110 S.W.2d 163, error dis¬ 
missed—Texas Coca-Cola Bottling 
Co. V. Wimberley, Civ.App., 108 S. 
W.2d 860, error dismissed—Donnell 
V. Talley, Civ.App., 104 S.W.2d 920, 
j error dismissed by agreement— 
Panhandle & S. F. Ry. Co. v. 
Friend. Civ.App., 91 S.W.2d 922— 
Associated Indemnity Corporation 
V. Baker, Civ.App., 76 S.W.2d 163, 
error dismissed—Texas & P. By. 
Co. V. Dickey, Civ.App., 70 S.W.2d 
614, error refused. 

79. Tex.—^Anchor Cas. Co. v. Chia, 
Civ.App., 265 S.W.2d 816, refused no 
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reversible error—McMahan v. Mus¬ 
grave, Civ.App., 229 S.W.2d 894. 
error dismissed—Texas & N. O. R. 
Co. V. Barham, Clv.App., 204 S.W.2d 
206—Southern Underwriters v. 
Jones, Civ.App., 137 S.W.2d 62. 
error dismissed, judgment correct. 
PnrxiOBe of objection 
The primary purpose of on ob¬ 
jection to a charge is to call the at¬ 
tention of the trial court to its in¬ 
sufficiency or incorrectness and to 
give the court an opportunity prop¬ 
erly to submit such issues to the 
Jury, and the manner in which it is 
done Is of secondary Importance, 
provided the defects In the charge 
are adequately brought to the atten¬ 
tion of the court in time and In such 
manner that It can correct the error. 
—Owl Taxi Service v. Saiudis, Tex. 
Clv.App., 122 S.W.2d 226, srror dis¬ 
missed. 

Objections held snfilolent 

Tex.—Pappas v. Wright, Clv.App., 171 
S.W.2d 636—Ibanez v. State, Civ. 
App., 118 S.W.2d 40'5. 

Objections held insnflloient 

(1) In general.—Southwest Stone 
Co. V. Symons, Tex.Clv.App., 237 S. 
W.2d 380, error refused no reversible 
error—Gulf, C. & S. P. Ry. Co. v. 
Bouchlllon, Tex.CIv.App., 186 S.W.2d 
1006, refused without merit—South¬ 
ern Underwriters v. Boswell, Civ. 
App., 141 S.W.2d 442, affirmed 168 
S.W.2d 280, 138 Tex. 266—Traders Sc 
General Ins. Co. v. Ray, Civ.App., 
128 S.W.2d 80, error dismissed, judg¬ 
ment correct. 

(2) Objection that special question 
to Jury was ambiguous did not raise 
objection that question allegedly call¬ 
ed for a conclusion of law.—Jelf v. 
Cottonwood Falls Gas Co., 178 P,2d 
992, 162 Kan. 71S. 

(3) Statement that an issue is too 
broad does not direct attention of 
court to question whether an issue 
is multifarious.—Mathis v. State, Tex 
Civ.App., 258 S.W.2d 200, error refus¬ 
ed no reversible error. 

(4) Objection that special issue, 
without being coupled with other is¬ 
sues not included in charge, could 
not form basis of Judgment, and that 
essential elements were left out of 
charge with respect to such issue, 
but which did not point out what ele¬ 
ments were omitted or what other 
issues were necessary to establish 
liability, was insufficient to reach the 
alleged defect.—Cree v. Miller, Tex. 
Civ.App., 265 S.W.2d 666, refused no 
reversible error, 

(6) If form of submission of de¬ 
fensive issue was not fundamentally 
erroneous and issue Itself palpably 
erroneous, objection to its submis¬ 
sion, which failed to demonstrate na- 
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the questions or interrogatories are answered by 
the jury and it is frequently held that they must 
be made at or before the submission of the issues, 
questions, or interrogatories to the jury.®^ 

The failure to object to the submission of an 
immaterial issue cannot convert a finding on such 
an issue into a material finding, nor can the 
failure to object to issues involving questions of law 
empower the jury to decide such questions.^3 A 
party may object, in a proper manner, to the sub¬ 
mission of the issues to the jury in such a way as 
does not require, or will prevent, answers to es¬ 
sential elements of his case.^^ Where no objec¬ 
tions are made to the form of submission of a cer¬ 
tain issue, a refusal by the court to submit the 
same issue in different, although more correct, form 
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is not error *5 Where the issues submitted are in¬ 
completely stated or improperly combined, in the ab¬ 
sence of a proper objection pointing out to the court 
such defects, a verdict based thereon is as effective 
as if the issues were correctly submitted.*® In 
jurisdictions where exceptions are required, if prop¬ 
er issues are not submitted to the jury after they 
have been submitted to the court, an exception 
should be reserved to the failure of the court to 
submit them.*'^ So, also, exceptions should be taken 
to the submission to the jury of special issues ob¬ 
jected to,** but the exceptions must be sufficient 
distinctly to point out the defects urged.*® 

Objections to the jury’s answers or failure to 
answer arc waived when not made®® in proper man- 


ture of error Inhibltlve of Issue or 
prejudice likely to be resultant from 
its submission, was insufficient.— 
Driver v. Worth Const, Co , Tex.Civ, 
App., 264 S.W.2d 174, error granted. 

80. Ill,—Welnrob v, Helntz, 104 N.E. 
2d 534, 346 Ill.App. 30. 

64 C.J. p 1188 note 46. 

SpeonlatiOB on favorable aiuwBra 
A litigant should not be permitted 
to speculate on his chances for a fa¬ 
vorable answer to interrogatories and 
then raise objections which should 
have been raised in due time.—^Wein- 
rob v. Heintz, supra- 

81. III.—Welnrob v. Helntz, supra. 
Tex.—Colls v. Price’s Creameries, 

Civ.App., 244 S,W.2d 900, error re¬ 
fused no reversible error—Traders 
& General Ins. Co. v, Davis, Civ. 
App., 209 S.W,2d 963. refused no re¬ 
versible error—Hayes v. Nichols, 
Civ.App., 203 S.W.2d 274. 

64 C.J. p 1188 note 47. 

Objectloiui after Jury’s retlresuent 

(1) Objection mode to submission 
of interrogatories after jury had re¬ 
tired to deliberate upon its verdict 
was not timely.—Minnlnger v. New 
York Cent. R. R., 109 N.E.2d 104, 123 
Ind.App. 338. 

(2) However, where the trial court 
made certain remarks concerning 
some of the Interrogatories which 
constituted a passing upon the cred¬ 
ibility of witnesses and weight of 
the testimony, objections thereto 
made by plaintiff's attorney Immedi¬ 
ately after jury had retired to de¬ 
liberate were timely.—^Minnlnger v. 
New York Cent. R. R., supra. 

82. Tex.—Pacific Emp. Ins. Co. v. 
Barnett, Civ.App., 230 S.W.2d 331, 
refused no reversible error. 

83. Tex.—Royal Oak Stave Co. v. 
Groce, Civ.App., 113 S.W.2d 316, 
error dismissed. 

84. Tex.—Texas & N. O. R. Co. v. 
Sturgeon, Civ.App., 177 S.W.2d 840, 


reversed on other grounds 177 S. 
W.2d 264, 142 Tex. 222. 

Essential elements of defense 

It is incumbent on a party assert¬ 
ing an afllrmative defense to see that 
the jury answers all essential ele-1 
ments of the defense in his favor, 
or to object to the submission of the 
case to the Jury In such manner that 
an answer on an essential element 
will be prevented.—Little Rock Fur¬ 
niture Mfg. Co, V. Dunn, 222 S.W.2d 
985, 148 Tex. 197. 

85. Tex.—Loving County v. Higgin¬ 
botham, Civ.App., 115 S.W.2d 1110, 
error dismissed. 

88. Tex.—Frozen Foods Exp. v, 
Odom, Clv.App., 229 S.W.2d 92, re¬ 
fused no reversible error—Traders 
& General Ins. Co. v. Blancett, Civ. 
App., 96 S.W.2d 420, error dis¬ 
missed—Duff v. Roeser & Pendle¬ 
ton, Civ.App., 96 S.W.2d 682. 

Duty to object 

While statute reQuires trial court 
to submit special Issues separately 
and to define legal terms, it does not 
relieve party complaining from duty 
of making proper objections to 
charge so as to enable trial court to 
, correct charge, if erroneous.—Rivers 
V, Westbrooks, Tex.CIv.App., 126 S.W. 
2d 46, error refused. 

87. Tex.—Schoenberg v. Forrest, Civ. 
App., 228 S.W.2d 566, refused no re¬ 
versible error. 

88. Tex.—Frozen Poods Exp. v. 
Odom, Civ.App., 229 S,W.2d 92, re¬ 
fused no reversible error—Smlrl v. 
Globe Laboratories, Civ.App., 190 
S.W.2d 674, refused without merit 
—Barrlck v. Gillette, Civ.App., 187 
S.W.2d 683, refused without merit. 

88. Tex.—Panhandle & S. F, Ry. Co. 
V. Brown, Civ.App., 74 S.W.2d 631, 
error dismissed. 

SxcepUoa held snAoUnt 
Tex.—Joy v, Craig, Civ.App., 81 S.W. 
2d 261. 


Exception held insnfflolent 

(1) Exceptions to special issues on 
ground that they amounted to sub¬ 
mission of a general charge were not 
sufficient distinctly to point out, as 
required by rule of procedure, objec¬ 
tion that charge failed to submit spe¬ 
cific acts of negligence alleged.— 
Frozen Foods Exp. v. Odom, Tex.Civ. 
App., 229 S.W.2d 92, refused no re¬ 
versible error. 

(2) Exception stating that issue 
does not state ultimate issue, but not 
specifying distinction sought to be 
made in reviewing court, was Insuffi¬ 
cient.—Fort Worth Structural Steel 
Co. V. Griffin, Tex.Civ.App., 63 S.W. 
2d 887. 

90. Ohio.—Creighton v. Kiehl, 18 N. 

E.2d 663, 60 Ohio App. 86. 

Tex.—Fort Worth & R. G. Ry. Co. v. 
Pickens, 162 S.W.2d 691, 139 Tex. 
181—Pacific Emp. Ins. Co. v. Brash¬ 
er, Civ.App., 234 S.W.2d 698, error 
refused no reversible error—Little 
Rock Furniture Mfg. Co. v. Dunn. 
Civ.App.. 218 S.W.2d 627, affirmed 
222 S.W,2d 985, 148 Tex. 197— 
Rawls V. Holt. Civ.App., 193 S.W. 
2d 636, error refused no reversible 
error—St. Louis Southwestern Ry. 
Co. of Texas v. Lawrence, Civ.App., 
91 S.W.2d 434. 

WIs.—^Vloaak v. Gifford, 11 N.W,2d 
648, 248 WIs. 328. 

64 C.J. p 1188 note 48. 

Idsoonstcnotloa of issue by Jnry 
Where special Issue was framed la 
negative and Jury's answers to other 
issues indicated that Jury miscon¬ 
strued inquiry in giving answer ad¬ 
verse to plaintiff but plaintiff made 
no complaint concerning the matter 
and also misconstrued effect of in¬ 
quiry and answer, plaintiff was bound 
by such answer.—Southland Life Ins. 
Co. V. Barrett, Tex.Clv.App., 172 S.W. 
2d 997, error refused. 
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ner*^ before the jury are discharged®* or, according 
to some authorities, on the rendition of the ver¬ 
dict.®* While objections made for the first time 
on a motion for new trial are usually of no avail,®^ 
where the jury findings on special issues do not 
have support in evidence a motion to set aside and 
disregard such findings is proper.®^ Failure to 
make a motion to have the jury sent back for 
answers or better answers may operate as a waiv- 
er.»6 

The absence of a general verdict is waived when 
not objected to at the time the trial court an¬ 
nounces that only special issues will be submitted®"^ 
or at the time the special findings are returned.®® 
However, where there is no general verdict, a spe¬ 
cial verdict may be attacked at any time for failure 
to pass on all material and controverted ques¬ 
tions.®® 

Matters other than failure to object. A party 
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may preclude himself from objecting to a special 
issue, verdict, finding, or answer by requesting,^ 
or consenting to,* it, or moving for judgment there¬ 
on.® However, the fact that a party requests sub¬ 
mission of a special question does not deprive him 
of the privilege thereafter of urging a particular 
construction or significance thereof;* the consent 
of a party that the jury may return an affirmative 
answer to one of the questions submitted is not an 
acquiescence in the sufficiency of the special ver¬ 
dict;® and failure of a party to tender a proper 
charge is not a waiver of the right to object to the 
manner in which an issue is submitted.® 

§ 573. Filing 

Interrogatories and answers thereto should be filed 
as a part of the verdict. 

Interrogatories and answers thereto should be 
filed as a part of the verdict.'^ 


91. Tex.—Hankamer v. Roberts Un- 1 
dertaking Co., Clv.App., 139 S.W.2d 
866, error dismissed 141 S.W.2d 687, 
136 Tex. 139. 

OhJeotioiLS held proper 
Where issues submitted to jury 
were predicated on Inadmissible evi¬ 
dence, objections that they were not 
supported by any proper evidence 
were good and jury's ajiswers must 
be disregarded.—Patton v. Crews, 
Tex.Clv,App„ 264 S.W.2d 467, error 
refused no reversible error. 

Sefloleaoy supplied 

If special issue submitted In suit 
in trespass to try title for the title 
and possession of land. Inquiring as 
to whether line as surveyed by speci¬ 
fied person was true boundary line 
between parties, was not sufficient up¬ 
on which to base judgment for plain¬ 
tiffs, in absence of exception or objec¬ 
tion thereto, the deficiency in finding 
of Jury In favor of plaintiff on such 
Issue would be supplied by a pre¬ 
sumed finding of court in such man¬ 
ner as to support the judgment for 
plaintiffs where there was evidence 
to support such finding.—^Dotson v. 
Allen, Tex.Clv.App.. 259 S.W.2d 343, 
error refused no reversible error. 

92. Ind.—Indianapolis Rys. v. Boyd, 
53 N.E.2d 762, 222 Ind. 481, rehear¬ 
ing denied 64 N.E.2d 272, 222 Ind. 
461. 

Ohio.—Smith V. Cushman Motor I>e- 
livery Co., S N.E.2d 694, o4 Ohio 
App. 99. 

Tex,—Davis v. Texas Emp, Ins. Ass’n, 
Clv.App., 267 S.W.2d 765. 

64 C.J. p 1188 note 49. 

93. N.C.—Grove v. Baker, 94 S.E. 
628, 174 N.C. 745. 

94. Ill.—^Weinrob v. Helntz, 104 N. 
E.2d 634. 346 Ill.App. 30. 

Tsx.—Postal Mut Indemnity Co. v. 


Penn. Clv.App., 166 S.W.2d 496, er¬ 
ror refused. 

9B. Tex.—-North v. Atlas Brick Co., 
Com App., 13 S.W.2d 69, motion 
granted in part, 16 S.W.2d 619— I 
Groendyke Transport Co. v. Dye, 
Clv.App., 269 S.W.2d 747, error dis¬ 
missed by agreement—Traders & 
General Ins. Co. v. Heath, Clv.App., 
197 S.W.2d ISO, error refused no 
reversible error—^Fidelity & Cas. 
Co. of New Tork v. Maryland Cas. 
Co., Clv.App., 161 S.W.2d 230. 
Special verdicts or findings, contrary 
to, or not sustained by, the evi¬ 
dence, as grounds for new trial see 
New Trial S 73. 

Statute lutsxpreted. 

(1) In statute providing that a 
claim that the evidence was insuffi¬ 
cient to warrant the submission of 
an ls.sue may be complained of for the 
first time after verdict, the word “in¬ 
sufficient" is not used in the factual 
sense of insufficiency to support a 
finding which the Jury has made.— 
Myers v, Crenshaw, 137 S.W.2d 7, 134 
Tex. 500. 

(2) Statute providing that a claim 
that evidence was insufficient to war¬ 
rant submission of issue may be com¬ 
plained of for first time after verdict 
required more than blanket objection 
that there were no controverted is¬ 
sues of fact and therefore none 
should have been submitted.—Traders 
& General Ins, Co. v. Blancett, Tex. 
Clv.App., 96 S.W.2d 420, error dis¬ 
missed. 

Motloa for sutry of judgusut held 
tantamount to motion to disregard 
findings.—Traders & General Ins. Co. 
V. Heath, Tex.Civ.App., 197 S.W.2d 
130, error refused no reversible error. 
9€, Kan.—Davis v. Kansas Elec. 

Power Co., 162 P.2d 806, 169 Kan. 97. 
64 C.J. p 1189 note 61. 
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ObJecHou waived 

In absence of objection or request 
by plaintiff that jury be required to 
continue deliberation until interroga¬ 
tory was answered by all jurors join¬ 
ing in general verdict, fact that only 
eight of nine jurors who concurred 
in and returned general verdict for 
defendant joined in answer to special 
Interrogatory did not vitiate general 
verdict so returned and received by 
court.—Simpson v. Springer, 55 N.B. 
2d 418, 143 Ohio St. 324, 166 A.L.R. 
683. 

97. Cal —H W. Smith, Inc., v. Swen¬ 
son, 286 P. 1050. 106 Cal.App. 60. 

64 C.J. p 1189 note 52. 

93. Iowa.—^National Horse Import¬ 
ing Co v. Novak, 64 N.W. 616, 96 
Iowa 696. 

99. Minn —Crlch v. Williamsburg 
City Fire Ins. Co., 48 N.W. 198, 46 
Minn. 441. 

64 C.J. p 1189 note 54. 

1. Neb.—Bloomfield v. Finn, 121 N. 
W. 716, 84 Neb. 472. 

64 C.J. p 1189 note 66. 

2. Tex.—Rawls v. Holt, Clv.App., 193 

S.W.2d 636, error refused no revers¬ 
ible error. 

64 C.J. p 1189 note 56, 

3. Ind.—^Kessler v. Citizens’ St. R. 
Co., 60 N.B. 891. 20 Ind.App. 427— 
Seybold v. Terre Haute, etc., R. Co., 
46 N.E. 1064. 18 Ind.App. 367. 

4. Kan.~Dyer v, Keith, 14 P.2d 644, 
136 Kan. 216. 

6. Pa.—Standard Sewing Mach. Co. 
V. Royal Ins. Co., 61 A. 364, 201 Pa. 
645. 

6. Tex.—El Paso Electric Co. v. Por- 
I tillo, Clv.App., 37 S.W.2d 219. 

7. Conn.—Longstean v. Owen Mc- 
I Caffrey’s Sons, 111 A. 788, 96 Cozm. 
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X. TRIAL BY OOTOT 


TRIAL § 574 


A. HEARING AND DETERMINATION OF CAUSE 


§ 574. In General 1 

When a case is tried without a Jury the Judge oc¬ 
cupies a dual position; he is the magistrate required to 
lay down correctly the guiding principle of law and he 
Is also the tribunal compelled to determine what the facts 
are. 

Trial of a law case to the court without the inter¬ 
vention of a jury, it has been said, is tantamount 
to the trial of a chancery case.* When a case is 
tried without a jury the judge occupies a dual posi¬ 
tion; he is the magistrate required to lay down 
correctly the guiding principle of law, and he is 
also the tribunal compelled to determine what the 
facts are.9 Where the case is tried by the court 
without a jury, the court occupies the same rela¬ 
tion to the facts in the case that a jury would have 
if the case had been tried by a jury.^o and the court 
is governed by the same legal principles as in trial 
by jury.^^ The powers of the judge remain the 
same as before, namely, to make rulings on ques¬ 
tions of law, 12 and to exercise his discretion in al¬ 
lowing, disallowing, or limiting costs.l* However, 
the court has no other or additional powers in such 
case except such as belong to the judge and the jury 
in an ordinary case.i^ There must be a strict com¬ 


pliance with statutes with respect to trials by the 
court without a jury.i^ 

Except for those matters of which the court may 
take judicial notice, the deliberations of the trial 
judge are limited to the record made before him,i® 
and the determinative facts on which the rights of 
the party must be made to rest must be found from 
admissions made by parties, facts agreed on, stipu¬ 
lations entered into and noted at the hearing, and 
evidence offered in open court after all parties have 
been given full opportunity to be heard.I"! Re¬ 
course may not be had to records, files, evidence, 
or data not thus presented to the court for con¬ 
sideration.!* A determination can be made with¬ 
out a hearing only in cases where the facts are 
not disputed,!^ and the hearing must be founded 
on the pleadings.20 When an indisputable fact ap¬ 
pears on a hearing which makes necessary or prop¬ 
er the making of a certain order or the imposing of 
a certain condition, the court has the discretion to 
make the order or condition at once without wait¬ 
ing for counsel to conclude,21 and it may, during 
the trial, correct erroneous rulings to which objec¬ 
tion has been made where no rule of procedure is 
thereby violatcd.22 So it may, in the exercise of its 


4S6—Bernier v. Wood.stock Agrl. 
Society. 92 A. 160, 88 Conn. 668. 

8. Ohio.—Euclid Arcade Bldg. Co. v. 
H. A. Stahl Co.. 121 N.E. 820, 99 
Ohio St 47. 

Right to waive jury trial in civil cas¬ 
es see Juries § 86. 

At Special Term 

A trial before a judge without a ju¬ 
ry at Special Term does not differ, 
as a matter of substance, from a trial 
on the law side of the court before a 
judge without a jury.—Braunhut v. 
Rein, 268 N.Y.S. 666. 241 App.Dlv. 
622. 

9. Ga.—Shlflett v. Anchor Rome 
Mills, 60 S.E,2d 863. 78 Ga.App. 
428. 

Hawaii.—Territory v. Fujiwaxa, 33 
Hawaii 428. 

Mass.—John Hetherington & Sons v. 
William Firth Co., 95 N.E. 961, 210 
Mass. 8. 

Mich.—Corpus Juris oited la HilUker 
V. Jewel Oil & Gas Co., 270 N.W. 
168, 169, 277 Mich. 615. 

N.T.—Belkin v. Playdium. Inc., 87 N. 

Y.S.2d 813, 194 Misc. 950. 

Ohio.—^Berwald Stewart Co, v. Cres- 
ton Co., App., 63 N.E.2d 206. 
Utah.—Colemere v. Layton, 22 P.2d 
218. 82 Utah 142. 


Power not limited to deddlajr facts 
correctly 

The power of a trial court In a non- 
jury case to decide doubtful issues of 
fact Is not limited to deciding them 
correctly.—Skelly OH Co. v. Holloway, 
C.A.MO., 171 F.2d 670. 

10. Cal.—Martin v. Martin, 179 P.2d 
666, 79 Cal.App.2d 409. 

Mich.—Reedy v. Goodin, 281 N.W. 377, 
286 Mich. 614— Corpus juris cited 
la HilUker v. Jewel Oil & Gas Co., 
270 N.W. 168, 169, 277 Mich. 615. 
64 C.J. p 1189 note 66. 

A jndgmeut entered by Judge before 
whom parties voluntarily go to trial 
after waiving Jury is as conclusive as 
though rendered on Jury’s verdict.— 
i Cassels v. Ideal Farms Drainage Dlst., 
23 So.2d 247, 156 Fla. 152. 

11. Pa.—Cockcroft v. Metropolitan 
Life Ins. Co., 189 A. 687, 125 Pa.Su- 
per. 293. 

Existeuoe of ^tioatioa of fact 

Where case was heard by court 
without jury, manner of determining 
whether there was a question of fact 
to be determined was same as though 
there had been a Jury.—Reedy v. 
Goodin, 281 N.W. 377, 286 Mich. 614. 
Wlisa case “sutanltted” 

Case is not “submitted” to court 
sitting without Jury, until all that la 
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necessary to decision is before court, 
and court has taken matter under ad¬ 
visement.—McCarthy v. Employers’ 
Fire Ins. Co„ 37 P.2d 679, 97 Mont. 
640, 97 A.L.R. 292. 

la. Mich.—Corpus juris cited in 

Hllliker v. Jewel Oil & Gas Co, 270 
N.W. 168, 169, 277 Mich. 616. 

N.H.—Fowler v. Towle, 49 N.H. 607. 
64 C.J. P 1189 note 66. 

13. N.H.—Fowler v. Towle, supra. 

I4ta N.H.—Fowler v. Towle, supra. 

16. Pa.—Meitner v. Scarborough, 184 
A. 81. 321 Pa. 212. 

16. Ill—Albert v. Albert, 92 N.E.2d 
491, 340 Ill.App. 682. 

17. N.C.—Biddlx v. Rex Mills Inc., 
76 S.E.2d 777, 237 N.C. 660. 

18. N.C.—Biddix v. Rex Mills Inc,, 
supra. 

19. N.Y.—In re Schrler’s Estate, 260 
N.Y.S. 610, 146 Misc. 693, motion 
denied 263 N.Y.S. 639, 147 Misc. 639. 

ao. Ill.—Continental Ill. Nat. Bank 
& Trust Co. of Chicago v. Sever, 
66 N.m2d 385, 393 Ill. 81. 

ai. Nev.—Boyce v. Goldfleld Third 
Chance Mining Co., 133 P. 397, 86 
Nev. 68. 

aa. La.—Succession of Suarez, 59 So. 
816. 181 La. 600. 
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discretion, set aside the submission of a case for 
judgment in order to permit the placing of an an¬ 
swer on file.23 

Attorney representing adverse interests. An at¬ 
torney may not represent the adverse interests of 
opposing litigants in a cause of action, as discussed 
in Attorney and Client § 47, so that in a nonjury 
trial a finding by the trial judge cannot be sus¬ 
tained where the attorney has represented such ad¬ 
verse interests.24 

Trial without issue. In actions tried by the court 
without a jury, a trial without an issue is erroneous 
and determines nothing,25 and the judgment binds 
neither party.26 

Submission before setting case for trial. Sub¬ 
mission of a suit to annul a marriage on the ground 
that defendant had fraudulently represented that 
she had been divorced from a former husband is 
not premature, where the wife admitted that she 
had not been divorced from a previous husband, al¬ 
though the case had not been set for trial.27 

Changing theory of case. After a case has been 
tried and submitted on one theory, the court will 
not permit resubmission on an entirely different 
theory against the other party’s objection.28 

Inviting other judge to sit in case. It is error 
for the court to invite another judge, who had not 
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heard the testimony, to sit with him during the ar¬ 
gument of a case, and to consult with such judge 
with respect to it.29 

§ 575. Use of General or Personal Knowledge 

Where the cause is tried without a Jury, the trial 
Judge cannot, in deciding issues of fact, act on his special 
individual knowledge as to matters which are not of 
common knowledge. 

Where a cause is tried by a court without a 
jury, the trial judge has the right to draw on the 
knowledge he possesses in common with the gen¬ 
erality of mankind to the same extent that a jury 
could,30 but he cannot, in deciding the issues of fact, 
act on his special individual knowledge as to mat¬ 
ters which are not of common knowledge.31 The 
personal knowledge of the judge who tries the case 
cannot meet the requirements of the law that proof 
of necessary facts shall be made.®^ However, in 
particular cases it has been held that the judge may 
utilize his personal knowledge,23 especially where 
the evidence is conflicting.34 

Reference to books and publications. A court 
may refer to encyclopedias, dictionaries, and scien¬ 
tific publications for the purpose of refreshing rec¬ 
ollection or for material which will assist in the 
clarification or interpretation of evidence.®^ 


«3. Ky.—KIce v. Pugan. 137 S.W. 
240, 143 Ky. (576. 

34. Pa.—Bossier v. Wilson, 65 Pa. 
Dlst. & Co. 164. 

35. Ind.—Carson v. Earlywlne, 10 
Ind. 423. 

64 C.J. p 1189 note 72. 

3®. Ind.—Wllbrldge v. Case, 2 Ind. 

36 . 

sn, Ky.—Robinson v. Robinson, 179 
S.W. 436, 166 Ky. 485. 

38. Cal,—Cushing v. l.»evl, 8 P.2d 958, 
117 Cal.App. 94. 

39. Nev.—Schwartz v. Stock, 66 P. 
361, 26 Nev. 128. 

.30. Cal,—Johnson v. Snyder, 221 P. 

2d 164, 99 Cal.App.2d 86. 

Va,—Drumwrlght v. Walker, 189 S.B. 

310, 167 Va. 307. 

44 C.J. p 1190 note 77. 

31. U.S.—Holland Banking Co. v. 
Continental Nat. Bank of Jackson 
County, Kansas City, Mo., D.C.Mo., 

9 F.SuPP, 988. I 

Ariz.—Utah Const. Co. v. Berg, 205 
P.2d 367. 68 Arias. 286. j 

■Conn.—Kovaca v. Szentes, 33 A,2d 
124, 130 Conn. 229. | 

Pla.—Cassels v. Ideal Farms Drain¬ 
age Dist., 23 So.2d 247. 166 Fla. 152 
—^New York PIfe Ins. Co. v. Ted¬ 
der. 153 So. 145, 118 Fla. 649. 


Ky.—Smith v. Henson, 182 S.W.2d 
666, 298 Ky. 182. 

Neb.—Mills V. Paynter, 1 Neb. 440, 
447. 

N.T.—Central Hanover Bank & Trust 
Co. v. Eisner, 11 N.E.2d 661, 276 
N.T, 121—^Application of Palmer, 87 
N.Y.S.2d 665, 275 App.Div. 6, re¬ 
versed on other grounds Palmer v. 
Spaulding, 87 N.E.2d 301, 299 N.T. 
368. 

N.D.—Gange v. Oange. 66 N.W.2d 688. 
Ohio.—Strain v. Isaacs, 18 N.B.2d 816, 
69 Ohio APP. 495. 

Okl.—Kansas, O. & G. Ry. Co. v. 

Smith. 32 P.2d 302, 168 Okl. 190. 
Pa.—Appeal of Ritter. 24 A.2d 470, 
147 Pa.Super. 236. 

Utah.—Provo River Water Users’ 
Ass’n V. Carlson, 133 P.2d 777, 103 
Utah 93. 

64 C.J, p 1190 note 78. 
scatters not in record 

It is error to rest & decision on 
matters not appearing in the record. 
—Second Reformed Church v. Board 
of Adjustment of Borough of Free¬ 
hold, 104 A.2d 703, 30 N.J.Super. 838. 

Records in. another case 

A court cannot take Judicial notice 
of its own records in a case other 
than that before it. even though trial 
Judge knows or remembers contents { 
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[ thereof.—Bodeneck v. Cater’s Motor 
Freight System, 86 P.2d 766, 198 
Wash. 21. 

33. Ky.—Smith v. Henson, 182 S.W. 

2d 666, 298 Ky. 182. 

Ohio.^—Strain v. Isaacs, 18 N.E.2d 816, 
69 Ohio App. 496. 

64 C.J. p 1190 note 79, 

33. Ky.—Cary-Glendon Coal Co. v. 
Carmichael, 80 S.W.2d 29, 268 Ky. 
411. 

On matters not In controversy 

U. S.—Fleming v. Peoples Packing 
Co.. D.C.Okl., 42 F.Supp. 868, re¬ 
versed on other grounds, C.C.A., 
Walling v. Peoples Packing Co., 132 
F.2d 236, certiorari denied 63 S,Ct. 
881, 318 U.S. 774, 87 L,.Bd. 1144. 

Retennlnatlon of reasonableness of 
charges against trust 
Where a trust is administered un¬ 
der control and supervision of court, 
court has right to take Into consid¬ 
eration, in determining reasonable¬ 
ness of charges against trust, knowl¬ 
edge gained during period of adminis¬ 
tration.—U. 8. Nat. Bank of Omaha 

V. Alexander, 1 N.W.2d 920. 140 Neb. 
784. 

34. Okl.—H. F. Wilcox Oil & Gas Co. 
V. Johnson, 86 P.2d 51. 184 Okl, 198. 

35. Ariz.—^^Utah Const. Co. v. Berg, 
205 P.2d 867. 68 Ariz. 286. 
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§ 576. Hearing Argument of Counsel 

Where the case fs tried to the court. It has very 
generally been held that the matter of permitting argu. 
ment ia within the sound discretion of the court. 

Although it has been held that counsel may not 
be deprived of the right to argue the case to the 
court,36 where the case is tried to the court it has 
very generally been held that the matter of permit¬ 
ting argument is within the sound discretion of the 
court,37 but it has been said that, where there is 
room for argument, it would be the better practice 
to permit it.33 There is no abuse of discretion in 
refusing to listen to argument of counsel where the 
court is satisfied as to the evidence and the law 
applicable to the matter in issue,39 or where no 
controverted question of fact is involved, but only 
the construction and determination of the scope and 
effect of a plain, unambiguous statute.*® A party 
may waive his right to object to a failure to hear 
arguments,*! and where a party fails to present 
requests for findings, as he is authorized to do by 
a court rule, he waives any objection for refusal of 
the trial judge to hear argument of counsel at the 
close of the hearing.*^ Where argument is per¬ 
mitted, the extent to which it should go is largely 
in the discretion of the court.*3 Argument to the 
court is not objectionable merely because it would 
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have been so if it had been directed to a jury.** 
A referee should decline to record unprofessional 
statements of counsel and scandalous objections.*® 

Reargument. A referee may allow a reargument 
before making his report,*® but not thereafter.*^ 

Briefs. A court will refuse to consider a brief 
submitted by mail from an attorney in another 
county where no local appearance has been entered 
and where it is an unwritten rule of the court not 
to permit cases to be submitted on briefs but to 
insist on argument.*® A referee has power to en¬ 
large the time for the submission of briefs to him 
in the same manner as he would have the power 
to postpone the oral argument of the cause on the 
day fixed.*® Where, at trial, it was agreed that 
briefs of parties would cover certain questions, but 
the party who filed the first brief failed to concern 
himself with such questions, the briefs will be 
treated as abandoned.®® 

§ 577. Remarks and Conduct of Judge 

Where a trial Judge tits at a trier of facts hit con¬ 
duct it subject to the tame rules at would apply to the 
Jury if the cate had been tried by a Jury. 

Where a trial judge sits as a trier of facts his 
conduct is subject to the same rules as would apply 


36. N.J,—^Aladdin OH Burner Corp. 
V. Morton, 187 A. 360, 117 N.J.Law 
260. 

Right to argue case to Jury see supra 
{ 164. 

Bffeot of informality of prooedore 

Informality of procedure permis¬ 
sible in district court proceedings 
does not comprehend deprivation of 
party’s right to present analysis of 
evidence and Inference claimed to be 
deduclble therefrom to trier of the 
facts.—^Aladdin Oil Burner Corp. v. 
Morton, 187 A. 360, 117 N.J.Law 260. 

37. Cal,—Oil Workers Intern. Union, 
CIO V, Superior Court, Contra Costa 
County, 230 P.2d 71, 103 Cal.App.2d 
612—Gunn v. Superior Court in and 
for Lake County, 173 P.2d 328, 76 
Cal.App.2d 203—Larson v. Blue & 
White Cab Co., 75 P.2d 612, 24 Cal. 
App.2d 676. 

Okl.—Crescent Oil Co. v. Brumley, 87 
P.2d 593. 169 Okl, 462. 

64 C,J. p 1190 note 81. 

Argtuneitt on propriety of granting 
injnnotioa 

Permitting counsel for respond¬ 
ents to argue propriety of grant of 
injunction was held not error, not¬ 
withstanding respondents had made 
no answer to petition for injunction. 
—Hardison v. Fulford, 184 S.E. 317, 
181 Ga. 710. 

S9 C.J.S.~2S 


Discretion held not abused 

Cal.—Larson v. Blue & White Cab 
Co.. 76 P.2d 612, 24 Cal.App.2d 676. 
ArgTunent held irrelevant 
U.S.—Dunn v. Wilson & Co., D.C.Del., 
61 F.Supp, 665. 

38. Cal.—Center v. Kelton, 129 P. 
960, 20 Cal.App. 611. 

39. Okl.—Crescent Oil Co. v. Brum¬ 
ley, 37 P.2d 693, 169 Okl. 462— 
Barnes v. Benham, 76 P. 1180, 13 
Okl. 682, 

40. Okl.—Godfrey v. Wright, 66 P. 
1061. 8 Okl. 161. 

41. Befusal to present aargnment aft¬ 
er Judgment vacated 

In contempt proceeding, where 
court did not become aware that 
plaintiff was insisting on argument of 
case until date set for approval of 
bill of exceptions, and court then of¬ 
fered to vacate Judgment and per¬ 
mit argument from both sides, but 
plaintiff's counsel refused, right to 
present argument was waived.—^Madi¬ 
son v. Montgomery, 66 S.E.2d 292, 206 
Ga, 199. 

42. Mich.—^Nelson v. Stewart, 140 N. 
W. 644. 174 Mich. 127. 

64 C.J. p 1190 note 85. 

43. Cal.—^Nicholson v. Nicholson, 163 
P. 219, 174 CaL 391—Gunn v. Su¬ 
perior Court in and for Lake Coun¬ 
ty, 173 P.2d 328. 7S Cal.App.2d 203 
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I —Larson v. Blue & White Cab Co., 

' 76 P.2d 612, 24 Cal.App.2d 676. 

I N.J.—^Aladdin OH Burner Corp, v. 
Morton, 187 A. 860, 117 N.J.Law 
260. 

Permitting portlcnlar argument held 
not error 

Where plaintiff Insisted on arguing 
failure of consideration as well as 
illegality of contract as grounds for 
recovery of money paid under con¬ 
tract, trial court did not err In per¬ 
mitting defendant to argue his de¬ 
fense on the merits as though there 
were no claim that contract was void. 

, —Carolin Mfg. Corp. v. George S. 
May, Inc., 20 N.W.2d 283. 312 Mich. 
487. 

44. Tex.—Houston, B, & W. T. Ry. 
Co, V. Chambers, Civ.App., 279 S.W. 
290. 

45. Mich.—Rae v. Rae, 18 N.W. 661, 
63 Mich. 40. 

46. N.Y.—Litch v. Brotherson, 16 
Abb.Pr, 384, 26 How.Pr. 407. 

47. N.Y.—Craig v. Craig, 21 N.Y.S. 
241, 66 Hun 452. 

63 C.J. p 738 note 83. 

48. Pa.—Qramatan Nat. Bank & 
Trust Co, V. Catrone, 64 Pa,Dist, & 
Co. 296, 40 Luz.Leg.Reg, 223. 

49. N.Y.—Morrison v. Lawrence, 2 
How.Pr.,N.S., 72. 

50. N.J.—Hoy v. Meyers. 41 A.2d 
14, 23 N.J.Misc. 66. 
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to the jury if the case had been tried by a jury.^i 
Every trial judge should listen, hear, and from the 
evidence determine the issues raised by the plead¬ 
ings,and his manner should not be such as to 
prevent a full presentation of all the relevant evi- 
dence.^3 fje should not prejudge the issues,but 
should keep an open mind until all the evidence is 
presented to him,®5 and he is bound to refrain 
from forming an opinion on issues of fact until 
case is finally submitted to him.6® Thus a state¬ 
ment of the court before plaintiff’s counsel had 
opportunity to cross-examine one defendant, that 
he was satisfied that defendants were not liable, 
has been held error.57 

While the trial judge should maintain orderly 
procedure,he is not a mere functionary whose 
sole purpose is to preserve order and lend cere¬ 
monial dignity to the proceedings.^^ He has the 
right and the duty, within reasonable limits, to 
bring out the facts in the case before him clearly, 
so that important functions of his office may be fair¬ 
ly and justly performed.®® However, the trial judge 
should be patient with litigant and counsel, and be 
not only fair but appear to be fair and sympathetic 
toward any litigant or witness attempting to im¬ 
press the merits of his cause or the sincerity of his 
testimony,®! and it is improper for him to adopt 


a belligerent attitude toward either party or to take 
the conduct of the trial out of the hands of the 
attorney.®^ Since it is the duty of counsel to re¬ 
frain from encumbering the record with incompe¬ 
tent, immaterial, or irrelevant testimony, the trial 
judge during the trial may indicate his views when 
the attorneys are so doing.®^ While it is error if 
a statement of the judge shows that he has mis¬ 
conceived the law,®^ it is not improper, as prejudg¬ 
ing the case, for the judge to announce during the 
progress of the trial the essential legal principles 
involved,®® or to express his opinion on the merits 
of the litigation.®® Severe criticism of plaintiff’s 
testimony as a witness in his own behalf as being 
unsatisfactory cannot be held misconduct where the 
judge allowed part of plaintiff’s claim, which had 
been disallowed in its entirety by a referee.®"^ Oral 
comments by the trial judge, ui deciding the case, 
on the informality of a transaction by which, it 
was claimed, without any written transfer a father 
made a gift to his son of a note for a large amount 
executed by the son and secured by a mortgage, do 
not show that the judge believed the evidence in¬ 
sufficient in law to support a gift or that his finding 
against a gift was based on an erroneous view of 
the law.®® The trial judge may inquire of counsel 
as to tlie issues made in the case.®® 


51. Cal.—Martin v. Martin, 179 P. 2d 
656, 79 Cal.App.2d 409. 

62. Cal.—Chalfln v. Chalfln, 263 P.2d 
16. 121 Cal.App 2d 229. 

63. Cal.—Shoplro v. Shoplro, App., 
153 P.2d 62. 

54. Cal.—Webber v, Webber, 199 P. 
2d 934, 33 Cal.2d 1B3—Shippey v, 
Shippey, 136 P.2d 86. 68 Cal.App.2d 
174—Roaenfleld v. Vosper, 114 P, 
2d 29. 45 Cal.App.2d 366. 

Btatementg Held not obJ»otloii*ble aa 
■bowixur bioa or a» prejodglag caao 

Cal.—McClure, on Behalf of Caruth- 
ers V. Donovan. 205 P.2d 17. 33 Cal. 
2d 717—Dietlin v. Oeneral American 
Life Ins. Co.. 49 P.2d 590. 4 Cal.2d 
336—Babcock v. Berkson. 264 P.2d 
166. 121 Cai.App.2d 710—Summers 
V. Parker, 259 P.2d 69, 119 Cal.App. 
2d 214—Valentine v. Ratner, 233 P. 
2d 667, 105 Cal.App.2d 368—Single- 
ton V. Singleton, 157 P.2d 886, 68 
Cal.App.2d 681—Vaden v. Holmes, 
103 P.2d 1002, 39 Cal.App.2d 580. 

Iowa.—Dahl v. Allen, 53 N.W.2d 759, 
243 Iowa 808. 

Utah.—^Beagley v. U, S. Gypsum Co., 
209 P.2d 750. 116 Utah 337. 

Wls.—Milwaukee County v. H. Neid- 
ner & Co., 263 N.W. 468. 220 Wls. 
186, mandate withdrawn and motion 
for rehearing denied 265 N.W. 226, | 


220 Wls. 186, motion denied 266 N. 
W. 238, 220 Wls. 186. 

56. Cal.—Webber v. Webber, 199 P. 
2d 934, 33 Cal.2d 163—Chalfln v. 
Chalfln. 263 P.2d 16, 121 Cal.App.2d 
229—Shippey v. Shippey, 136 P.2d 
86, 68 CaI.App.2d 174—Rosenfleld v. 
Vosper, 114 P.2d 29, 46 Cal.App.2d 
635. 

Trial court hold ant prejudiced or 

biased 

Cal.—Adams v. Adams, 248 P.2d 784, 
113 Cal App.2d 654—Lentz v. Hart¬ 
man, 111 P.2d 404, 43 Cal.App.2d 
609. 

56. Cal.—Martin v. Martin, 179 P.2d 
656, 79 Cal.App.2d 409—Shippey v, 
Shippey. 136 P.2d 86. 68 Cal.App.2d 
174—Rosenfleld v. Vosper, 114 P.2d 
29. 45 Cal.App.2d 635. 

67. N.T.—Hartenstein v. Bindsell, 
164 N.Y.S, 102. 

58. Cal.—Chalfln r. Chalfln, 263 P.2d 
16, 121 Cal.App.2d 229. 

69. Cal.—Martin v. Martin, 179 P.2d 
655, 79 Cal.App.2d 409. 

6a Cal.—Gantner v. Gantner, 246 P. 
2d 923, 39 Cal.2d 272—In re Bstato 
of Du Font, 140 P.2d 866, 60 Cal. 
App. 2d 276. 

61. Cal.—Chalfln v. Chalfln, 263 P.2d 
16, 121 CaJ.App.2d 229. 
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63. Mo.—Bova V. Bova, App., 1S5 S. 
W.2d 384. 

03. N.D.—Drucy v. Baldwin, 172 N. 
W. 663, 182 N.W. 700, 41 N.D. 473. 

64. R I,—Bond & Goodwin v. Weiner, 
167 A. 189, 63 R.I. 407. 

65. Cal —City of Petaluma v. 

Hughes, 174 P. 336. 37 Cal.App. 
473. 

64 C.J. p 1190 note 89. 

Btatexneut of reasons for rulings on 
evldsnoe 

Trial Judge in passing on Questions 
of law with respect to admissibility 
of evidence, motions to strike, etc., 
may properly announce reasons on 
which he predicates his rulings, al¬ 
though by so doing he necessarily 
expresses an opinion on evidence al¬ 
ready introduced, since such expres¬ 
sions are not expressions on ultimate 
facts to be found but are mere expres¬ 
sions of tentative opinions for bene¬ 
fit and guidance of counsel.—^Rles v. 
Helnard, 117 P.2d 386, 47 Cal.App.2d 
116. 

6a Cal.—Morel v. Slmonian, 284 P. 
694, 103 Cal.App. 490. 

67. Cal.—Irer v, Gawn, 277 P. 1063, 
99 Cal.App. 17. 

68. Wls,—Hilton v. Rahr, 165 N.W. 
116, 161 Wls. 619. 

69. Tenn.—Johnson v. Trammell, 16 
Tenn.App. 607. 
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Encouragement of settlement, Efforts on the part 
of the trial judge to encourage settlement out of 
court ordinarily are to be commended,"^® although 
such efforts should never be so directed as to com¬ 
pel either litigant to make a forced settlement.’^! 

§ 578. Submission of Cause on Case Stated 

The parties to an action may submit It to the court 
on a case stated, which Is a method of presenting a case 
for a decision on Its merits by which the parties agree 
on all the material ultimate facts on which the rights of 
the parties are to be determined by law. 

The parties to an action may submit it to the 
court on a case stated,"^2 which is a method of 
presenting a case for a decision on its merits by 
which the parties agree on all the material ultimate 
facts on which the rights of the parties are to be 
determined by law.^s jt is essential to a case 


stated that there be a pending action to support 
it; if there is no action there can be no judgment.^* 
When properly drawn, it is like an issue developed 
by special pleading, and it presents in a single point, 
or in a series of points, beyond which the court 
cannot go, the very matter that is up for judg- 
mcnt.^5 It is in the nature of a special verdict,^® 
and it should contain a clear statement of the facts 
agreed on which give rise to the question presented 
for decision, and nothing should be left to in- 
ference.^^ It is essential to a case stated that all 
the material facts be agreed on and set forth in 
the statement so that the court may have nothing 
to do but pronounce the law arising out of them,’^® 
and whatever is not distinctly and expressly agreed 
on, and set forth as admitted, must be taken not to 
exist,"^® or is presumed kept out of the case stated 


70. Cal.—^Empire Steel Bldff. Co. v. 
Harvey Mach. Co.. 265 P.2d 32, 122 
Cal.App.2d 411—Roaenfleld v. Voa- 
per, 114 P.2d 29, 45 Cal.App.2d 366. 

71. Cal.—^Empire Steel Bldff. Co v. 
Harvey Mach. Co., 265 P.2d 32, 122 
Cal.App 2d 411—Rosenfleld v. Voa- 
per. 114 P.2d 29, 45 Cal.App.2d 366.' 

Bffovta beld proper | 

Action of trial Judge In suggesting 
a compromise before plaintiff had 
rested Its case did not establish that 
defendant was deprived of a fair 
trial because trial court had pre¬ 
judged the case where trial proceeded 
and defendant’s case was fully pre¬ 
sented.—Empire Steel Bldg. Co. v. 
Harvey Mach. Co., 266 P.2d 32, 122 
Cal.App.2d 411. 

Duty of Judge MBd attoxnoy 

The dignity and power of federal 
Judge and of attorney In court are 
equal within sphere of their respec¬ 
tive duties, and Judge must not com¬ 
pel agreement by arbitrary use of his 
power and attorney must not meekly 
submit to Judge’s suggestion, though 
suggestion be strongly urged.— 
Brooks V. Great Atlantic & Pac. Tea 
Co., C.C.A.Cal., 92 P.2d 794. 

7a. Mass.—^Kennedy v. B. A. Gar- 
detto. Inc., 27 N.E.2d 957, 306 Mass. 
212, 129 A,L.R. 463. 

Purpose of a oaso stated 
A case stated is resorted to for con¬ 
venience and to save expense of a tri¬ 
al and its purpose being, not to make 
evidence for a Jury, but to supersede 
the action of a Jury, by Imparting to 
facts ascertained by consent the Ju¬ 
dicial certainty requisite to enable 
the court to pass on the law, and ren¬ 
der judgment on the whole.—Russell 
V. School Diet, of Westtown, Pa.Com. 
PI., 4 Chest.Co. 463. 

Beport of an. auditor 

The report of an auditor whose 
ilndlngs of fact ore to be final con¬ 
stitutes a case stated.—Kennedy v. 


B. A. Gardetto, Inc.. 27 N’.E.2d 957, 30G 
Mass. 212. 129 A.UR 463. 

73. Mass.—Kennedy v. B. A. Gar¬ 
detto. Inc., supra. 

Pa.—Mowrer v. Poirier & McLane 
Corp., Com.Pl., 46 Berks Co. 85. 

Dlstingulsbed ffom trial without Ju* 

ry 

The distinction between a case 
stated and a trial without Jury Is 
that in the former case the parties 
submit an agreed statement of facts 
for the judgment of the court, subject 
to appeal if that right has been re¬ 
served, whereas in the latter case ad¬ 
mitted facts are submitted for the 
decision of the court subject to ex¬ 
ceptions and their review by the court 
before any Judgment is entered.— 
Aufrecht v. Smoyer Brass Products, 
70 Pa-Dlst. & Co, 206. 

74. Pa.—Smith v. Bline, 4 PaDist. 
490—Bedford Lodge L O. O. F-, No. 
202, V. Lentz, 20 PaCo. 269—Hazle¬ 
ton City V. Benjamin, Com.Pl., 48 
Luz.Leg.Reg. 244. 

asattsrs lu abatemsut will not be 
I considered on a case stated.—^Libbey 
I V. Hodgdon, 9 N.H. 394—Morse v. Col¬ 
ley, 6 N.H, 222. 

75. Pa.—^Mutchler v. City of Easton, 
23 A. 1109, 148 Pa 441—Philadel¬ 
phia & B. R. Co. v. Waterman, 64 
Pa 337. 

64 C.J. P 1191 note 98. 

76. Pa—^Lloyd v. Fendick, 80 A. 629, 
231 Pa 367—Loux & Son v. Fox, 33 
A. 190. 171 Pa 68—Kelly v. Urban, 

7 A.2d 12, 136 PaSuper. 20—Rus- 1 
sell V. School DIst of Westtown, 
Com.Pl., 4 Chest.Co. 468—^Dlehl v. I 
Ihrle, 3 Whort. 143. j 

77. Pa—Kelly v. Urban, 7 A.2d 12, 
136 PaSuper. 20—^Morse v. Chess¬ 
man, 86 PaSuper. 2B6—^Russell v. 
School Diet of Westtown, Com.Pl., 

4 CheBt.Co. 463. 

64 C.J. P 1191 note 99. { 
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Zaferenoe unwarranted 

In action on a case stated by re¬ 
ceiver of foreign insolvent bonk 
against domestic stockholder for dou¬ 
ble liability. Inference that bank was 
organized under prior state constitu¬ 
tion, creating doubt as to double lia¬ 
bility, was unwarranted where stipu¬ 
lation contained nothing to show that 
bank was Incorporated before adop¬ 
tion of present state constitution Im¬ 
posing double liability.—Lawhead v. 
Craig. 172 A. 104, 316 Pa. 49. 

78. Mo.—Gage v. Gates, 62 Mo. 412. 
Pa.—^Morse ▼. Chessman. 86 Pa.Su- 
per. 266—^Bertram v. Petrovsky, 49 
Pa.Super. 426—Williamsport v. Ly¬ 
coming County, 34 Pa.Super. 221— 
Mohnton Building & Loan Ass'n v. 
Musser. 21 Pa.Dlst. & Co. 100, 26 
Berks Co. 119—Mowrer v. Poirier 
& McLane Corp., Com.Pl., 46 Berks 
Co. 85—^Howell V. Kline, Com.Pl., 
29 North.Co. 221. 

The law of aaother state Is a ma¬ 
terial fact which must be embodied in 
the case stated unless the parties 
avail themselves of the provisions of 
the Uniform Judicial Notice of For¬ 
eign Law Act.—^Howell v. Kline, Pa. 
Com.Pl., 29 North.Co. 221. 

Prooeedlag uot snstalaed m ease stat- 

ed 

Proceeding whereby Jury was dis¬ 
charged, Judgment entered for de¬ 
fendant, and cause submitted to court 
on plaintiffs’ motion for Judgment non 
obstante veredicto for final determi¬ 
nation on evidence which had been 
received or that should be received 
later could not be sustained as case 
stated, where facts were not agreed 
on. a necessary essential of a case 
stated.—Hagy v. Sharp, 177 A. 678, 
117 Pa.Super. 187. 

78. Pa,—Lawrence County v. Horner, 
126 A. 783, 281 Pa. 836— Common¬ 
wealth V. Megargee Bros., 118 A. 
641, 275 Pa. 12—Welch v. Oregon, 
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for sufficient reason.*<> On the other hand, under 
statutory authority, the court may draw inferenc¬ 
es®^ unless the parties expressly agree that no in¬ 
ferences shall be drawn.®® A case stated in which 
there is one essential fact in dispute should be 
quashed.®® It must disclose all the facts neces¬ 
sary to enable the court to render an intelligent 
judgment,®^ and it will be sufficient if it complies 
with this requirement.®® 

In deciding the case the court is confined to the 
specific facts stated.®® It is error to base a judg¬ 
ment on facts not appearing therein,®^ and the 
court may decide only questions expressly raised 
therein or in any amendment thereto agreed on by 
the parties and permitted by the court.®® On a 
case stated, all questions of pleadings®^ and forms of 
procedure®® are waived, and the only question open 
is whether plaintiff can recover in any form of 
action.®! Where a case heard on an agreed state¬ 
ment of facts constitutes a case stated, requests for 


rulings have no standing,®® and it is the duty of 
the judge to order the correct judgment on the 
agreed facts.®® If the conscience of the trial judge 
leads him to the conclusion that the case stated 
ought to be discharged and the action stand for trial 
to the end that justice might be done, he has the 
power to take this course.®^ However, the mere 
inartificiality in the drawing of the case stated is 
not sufficient ground to set it aside.®® 

Construction. It has been held that, when a con¬ 
struction of a contract, annexed to the agreed state¬ 
ment of facts, is averred, the court may look into 
and construe the contract, and is not bound by the 
construction as averred in the case stated,®® and 
where a case stated provides that all of the aver¬ 
ments of the complaint and new matter are admitted 
for the purpose of submitting the issue, all portions 
of a lease attached as an exhibit are incorporated 
as part of the case stated, even though they are 
not otherwise set forth.®'^ Where a statute re- 


79 Pa.Super. 138—^Dunkle v. Perry 
County, 41 Pa.Dl8t. & Co. 80— 
Shoener v. Schuylkill County, 18 
Pa.Dist. Si Co. 379, 31 Sch.Leff.Rec. 
83. affirmed 163 A. 319, 107 Pa.Su¬ 
per. 114. 

64 C.J. p 1191 note 1—60 C.J. p 686 
note 68. 

80. Pa.*“-Mutchler v. City of Esuston, 
23 A. 1103, 148 Pa. 441. 

60 C.J. p 686 note 67. 

81. Mass.—Coral Gables v. Granara, 
189 N.E. 604, 286 Mass. 666. 

llrawlitff of iiif«r«ao« held not asoes- 
way 

Where record of case stated recited 
that it contained all material ultimate 
facts on which rights of parties were 
to be determined, drawing of infer¬ 
ences from such facts was unneces¬ 
sary.—Tapper v. Boston Penny Sav. 
Bank, 2 N.E.2(I 198, 294 Mass. 836. 

88 . Mass.—Petros v. Superintendent 
and Inspector of Buildings of City 
of Lynn. 28 N.E.2d 233, 306 Mass. 
368, 128 A.L.R. 1210—Coral Gables 
V. Granara, 189 N.E. 604, 285 Mass. 
665. 

83. Pa.—^Pord V. Buchanan, 2 A. 339, 
111 Pa. 31—Howell v. Kline, Com, 
PI., 29 North.Co. 221. 

84. Okl.—Corpus jrorls cited ia 
Stone V. Ritzlnger, 213 P.2d 467, 
469, 202 Okl. 306. 

Pa.—Kelly v. Urban, 7 A.2d 12, 136 
Pa.Super. 20—Gilberton Coal Co. v. 
Pelty, 62 Pa.Dlat. & Co. 62, 10 Sch. 
Reg. 147—Yowa v. Polish Union 
of U. S. A., Com.Pl., 39 Luz.Leg. 
Reg. 86—Howell v. Kline, Com.Pl., 
29 NorthuCo. 221. 

64 C.J. p 1191 note 3. 

85. Peu—Lloyd v. Fendick, 80 A. B29, 


231 Po. 867—Cselouch v. Sariti, 
Com.Pl., 62 Lack.Jur. 185. 

64 C.J. p 1191 note 4. 

86. Pa.—City of Philadelphia v. 
Burk. 136 A. 636, 288 Pa. 883— 
Schuylkill County v. Shoener, 66 
A. 791, 206 Pa. 692—Kelly v. Ur¬ 
ban, 7 A.2d 12, 136 Pa.Super. 20— 
Dunkle v. Perry County, 41 Pa. 
Dlst. & Co. 80—Shoener v. Schuyl¬ 
kill County, 18 Pa.Dlst. & Co. 379, 
81 SchLeg.Rec. 83, affirmed 163 
A. gig, 107 Pa.Super. 114—Miller 
V. City of Reading, Com.Pl., 43 
Berks Co. 181. 

Bestating facts in diffsrent form 

In case stated, court had no power 
to restate the facts In different form 
and find facts not set forth in the 
case stated, and its Judgment must 
be set aside when based on such re¬ 
stated facts.—^Kelly v. Urban, 7 A,2d 
12, 180 Pa,Super. 20. 

Znoompeteat proof 
A party cannot agree on a cose 
stated which admits a certain fact, 
and then insist that the proof of the 
fact is not competent, as that it was 
not in writing.—Swatara R. Co. v. 
Brune, 6 Gill, Md., 41. 

87. Pa.—Lloyd v. Fendick, 80 A. 629, 
231 Pa. 367—Kelly v. Urban, 7 A. 
2d 12, 136 Pa.Super. 20. 

88. Pa.—Emhardt v, Wilson, 20 Pa. 
Dlst. & Co. 608. 

Statsmsat of facts held act coada- 
■ivaly bladi]^ oa parties 
Pa.—Cook V. Shrauder, 25 Pa. 812. 
Aaisadmeat over objectioa of party 

Po.—^Mlller V. City of Reading, Com. 
PI.. 43 Berks Co. 170. 

89. Mass.—^Union Old Lowell Nat. 
Bank v. Paine, 61 N.E. 2d 666, 318 
Mass. 313—Markus v. Boston Edl- 
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son Co., 66 N.E.2d 910, 317 Mass. 1 
—G. R Lothrop Theatres Co. v. 
Edison Electric Illuminating Co. of 
Boston, 195 N.E. 305, 290 Mass. 
189 — Nowell V. Equitable Trust Co., 
144 N.E. 749, 249 Mass. 685. 

90. Mass.—Kennedy v. B. A. Gar- 
detto, Inc., 27 N.E.2d 957, 306 Mass. 
212, 129 A.L.R. 453. 

91. Mass.—Union Old Lowell Nat. 
Bank V. Paine, 61 N.E.2d 666. 818 
Mass. 313—G. E. Lothrop Theatres 
Co. V. Edison Electric Illuminating 
Co. of Boston, 195 N.E. 806, 290 
Mass. 189. 

98. Mass.—^Associates Discount Corp. 
V, Gilllneau. 78 N.E.2d 192, 322 
Mass. 490—Redden v. Ramsey, 34 
N.E.2d 648, 309 Maas. 225—D’OHm- 
plo V. Jancoterino, 23 N.E.2d 162, 
304 Mass. 200—Antoun v. Common¬ 
wealth, 20 N,E.2d 423, 303 Mass. 
80—^Howland v. Stowe, 194 N.E. 
888, 290 Mass. 142. 

93. Mass.—Associates Discount Corp. 
V. Gilllneau, 78 N.E.2d 192, 322 
Mass. 490—Caissle v. City of Cam¬ 
bridge. 68 N.E.2d 169, 317 Mass. 346 
—Redden v. Ramsey, 34 N.E.2d 
648, 309 Mass. 225—D’Olimpio v. 
Jancoterino, 23 N.E.2d 162, 804 
Mass. 200. 

94. Mass.—Paper Trucking Co. v. 
Russo, 183 N.E. 149, 281 Mass. 209. 

95. Pa.—Morgan v. Mercer County, 
8 Pa.Super. 96. 42 Wkly.N.C. 636. 

96. Pa.—Commonwealth v. Banker 
Bros. Co., 38 Pa.Super. 101, affirmed 
32 S.Ct. 38, 222 U.S. 210, 66 L.Ed. 
168. 

60 C.J. p 685 note 63. 

97. Pa.—Seltzer v. Mitchell, 71 Pa. 
Dlst. & Co. 96. 
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quires a demand to be made a certain length of 
time before the commencement of a suit against a 
city, an agreement in a case stated, that a demand 
was made, will be understood to be such a demand 
as was required by the statute.®* 

Submission of cause on stipulation or agreed 
statement. The validity of stipulations by litigants 
as to agreed statements of facts on which to submit 
their case to the court for decision is discussed in 
Stipulations § 10, and the construction, operation, 
and effect thereof in Stipulations § 25. 

§ 579. Submission of Special Issues to Jury 

Particular matters with respect to the submission 
of special issues to the jury are discussed infra 
§§ 580-587. 

Examine Pocket Parts for later cases. 

§ 580. - Power to Submit Issues and Dis¬ 

cretion of Court 

a. In general 

b. Discretion as to whether issues shall 

be submitted 


a. In General 

In actions of an equitable nature, and In other ac¬ 
tions In which the parties are not entitled to a Jury trial 
as a matter of right, it is very generally held that the 
court may, on the application of either party, or on Its 
own motion, submit Issues of fact Involved In the case 
to a jury. 

In actions of an equitable nature, and in other 
actions in which the parties are not entitled to a 
jury trial as a matter of right, it is very generally 
held that the court may, on the application of either 
party, or on its own motion, submit issues of fact 
involved in the case to a jury.®® The purpose of 
submitting specific interrogatories to the jury in 
equitable actions is to assist the court in finding 
the facts.i The court may submit the issues of fact 
without the request^ or consent® of either party, 
and the submission of issues to the jury in the ab¬ 
sence of a party or his counsel is not prejudicial 
error, especially where the answer is immaterial.'* 
No constitutional right of parties to a trial by the 
court in an equitable action is violated by submis¬ 
sion of issues to the jury^ inasmuch as the jury’s 
verdict is merely advisory.® However, the court, 
as trier of the facts, cannot delegate its duty to a 


98. Mass.—Jennison v. Roxbury, 9 
Gray 32. 

99. Cal.—Olson v. Foster, 109 P.2d 
388, 42 Cal.App.2d 493—Lawrence v. 
Ducommun, 68 P.2d 407, 14 Cal. 
App.2d 396, 

Conn.—Ijombardl v. Laudatl, 200 A. 

1019, 124 Conn. 669. 

Ga.—Everette v. Mahaffey, 69 SE. 
2d 769, 208 Ga. 775—Metropolitan 
Life Ins. Co. v. Saul. 6 S.E.2d 214, 
189 Ga. 1. 

Idaho.—Mets v. Hawkins, 183 P.2d 
721, 64 Idaho 386. 

Minn.—Georgropolis v. George, 64 N. 

W.2d 137, 287 Minn. 176. 

Mo.—Huegel v. Kimber, 224 S,W.2d 
959, 369 Mo. 938. 

N.T.—Cantor v. Sachs, 276 N.T.S. 
324, 164 Misc. 429—^Pandolfo v. Gae- 
ta, 73 N.Y.S.2d 649. 

Ohio.—Flynn v. Sharon Steel Corp., 
60 N.E.2d 819, 142 Ohio St. 145. 
Okl.—Majors v. Majors, 263 P.2d 1012 
— ^Ball V. Fleshman. 83 P.2d 870, 
183 Okl. 634—Lee v. Terrell, 40 P. 
2d 10, 170 Okl. 310—Mid-Continent 
Life Ins. Co. v. Sharrock, 20 P.2d 
1-64, 162 Okl. 127. 

S.C.—^Evans v. Anderson, 175 S.B. 627, 
178 S.C. 291. 

64 C.J. p 1191 note 9. 

Submission of issues to a Jury, and 
direction of an action at law in 
equity actions generally see Equi¬ 
ty S9 496-612, 

AotloiL at law iaelnded in equity suit 

If In a suit in equity a cause 
of action at law Is included for which 
a court of equity oould not properly 


give relief, court can submit such 
matter to a Jury.—^Alaska Rural Re- 
liabilltation Corp. v. Pippel, 9 Alaska 
600. 

Besort to interrogatories essential 

Resort to interrogatories to jury 
was essential for determination by 
jury of equitable issues contained In 
cross complaint seeking specific per¬ 
formance of an agreement to convey 
realty in ejectment action.—Barber 
V. Baldwin, 67 A.2d 1, 135 Conn. 658. 

Conditional submission 

In equity cases, court may in its 
discretion grant a trial by jury on 
such conditions as it may see fit to 
Impose.—In re Cazaurang’s Estate, 
170 P.2d 694, 76 Cal.App.2d 217. 

lasnss of fact arising in actions 
for reformation have been submit- 
! ted under the general provisions of 
codes providing for trial of issues by 
jury.—Giles v. Latimer, 137 P. 113, 
40 Okl. 301. 

In STeW Jersey 

(1) By virtue of rules of the su¬ 
preme court all issues of fact not 
triable of riglit by jury shall be de¬ 
cided by the court without a jury.— 
Asbestos Fibres, Inc. v. Martin Lab¬ 
oratories, Inc., 90 A.2d 395, 12 N.J. 
233—O’Neill v. Vreeland. 77 A.2d 899. 
6 N.J. 158—Steiner v. Stein, 66 A.2d 
719. 2 N.J. 367. 

(2) Thus, where an equitable issue 
is before the court it should be de¬ 
cided by the court alone, even though 
other issues are involved In the case 
which were triable as of right by a 
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jury.—^Volker v. Connecticut Fire 
Ins. Co.. 78 A.2d 290, 11 N.J.Super. 
225. 

(3) Before proceeding with trial In 
the Law Division, court must be put 
on notice by pleadings and pretrial 
order that on equitable claim or de¬ 
fense is involved, because in such 
case rule comes into play under which 
court alone is required to decide all 
issues of fact not triable by a Jury.— 
Volker v. Connecticut Fire Ins. Co., 
78 A.2d 290, 11 N.J.Super. 226. 

(4) However, this rule requiring 
trial by the court alone is subject to 
a provision of the rules that the court 

' may try with an advisory Jury any 
issue of fact not triable of right by 
a jury.—^Asbestos Fibres, Inc. v. Mar¬ 
tin Laboratories, Inc., 96 A.2d 395, 
12 N.J. 233—O’Neill v. Vreeland, 77 
A.2d 899, 6 N.J. 168—Steiner v. Stein, 
66 A.2d 719, 2 N.J. 367. 

1 . Idaho,—Nuquist v, Bauscher, 227 
P.2d 83, 71 Idaho 89—Rees v. Gor¬ 
ham, 164 P. 88. 30 Idaho 207. 

3. Ga.—Everette v, Mahaffey, 69 N. 
E.2d 769, 208 Ga, 77'6—Elder v. 
Stark, 37 S.E,2d 698, 200 Ga. 452. 
64 C.J. p 1192 note 10. 

3 . Minn.—Messerall v. Dreyer, 189 
N.W. 446, 162 Minn. 471. 

64 C.J. p 1192 note 11. 

4 . Ky.—^Urban v. Lansing’s Adm’r 
39 S.W.2d 219, 239 Ky. 218. 

5. N.J.—O’Neill V. Vreeland, 77 A. 
2d 899, 6 N.J. 158. 

6. S.D.—Steuerwald v. Steuerwald, 
818 N.W. 697, 62 S.D. 448, 
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jury except as provided by law,"^ and under a stat¬ 
ute making it mandatory for the court to decide 
issues of fact where the parties have waived a jury 
trial the court cannot frame special issues for a 
trial by jury without the consent of the parties who 
have waived trial by jury; if counsel deems a case 
an improper one for submission of special issues, 
he should call the attention of the court to the fact 
at the time the charge is delivered.® 

In special proceedings. In special proceedings 
founded on a statute and unknown to the common 
law, if the statute does not provide for a jury trial, 
the court is without power to submit issues arising 
therein to a jury over the objection of one of the 
parties.® 
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b. Discretion as to Whether Issues Shall Be 
Submitted 

In equitable actions or other actions in which a 
Jury trial Is not a matter of right It is solely within the 
discretion of the court whether or not it shall submit 
Issues of fact to the Jury. 

While, as already shown supra, subdivision a of 
this section, the court may submit issues of fact to 
the jury, in equitable actions or other actions in 
which a jury trial is not a matter of right, it is 
very generally held that it is solely a matter with¬ 
in its discretion whether or not it shall do so,^® 
unless it is provided otherwise by organic law or 
statute,and the submission to a jury will not be 
set aside except for clear abuse.^2 Even after a 


7 . —Tobin v. Shwitzer, 295 N. 
T.S. 590. 162 Mlsc. 747. 

8. Ga.—Metropolitan Life Ins. Co. v. 
Saul, 5 S.E.2d 214, 189 Ga. 1—Mc¬ 
Whorter V. Ford, 83 S.E. 134, 142 
Ga. 654. 

9. Utah.— Corpus Juris cited lu 

Application of Peterson, 66 P.2d 
1196, 1198, 92 Utah 212. i 

64 C.J. p 1192 note 14. 

10. Colo.—Moore v. Burrltt, 105 P. 
2d 1084, 106 Colo. 413. 

Ill.—Chandler Society v. Shenk, 79 N. 

E.2d 7'67, 834 Ill.App. 373. 

Ind,—Daugherty v. Daugherty, 75 N. 

E.2d 427, 118 Ind.App. 141. 

Kan.—Granell v. WaJkefleld, 242 P. 

2d 1076, 172 Kan. 686. 

Ky.—Alt v. Burt, 242 S.W.2d 974 
Minn.—Georgopolis v. George, 64 N. 

W.2d 137, 237 Minn. 176. 

Mont.—Golden Kod Min, Co. v. Buk- 
vich, 92 P.2d «16. 108 Mont. 669. 
N.T.—Scherer v. Scherer, 121 N.Y.S. 
2d 810—Pandolfo v. Qaeta, 73 N.Y. 
S.2d 649. 

N.D.— Corpus Juris quoted iu Zim¬ 
merman V. Kitzan, 43 N.W.2d 822, 
827, 77 N.D. 477. 

Okl.—Bert Whiteis, Inc., v. Motor 
Mortg. Co., 77 P.2d 698, 182 Okl. 384. 
Pa.—Horn v. Devling, 178 A. 284, 
315 Pa. 495. 

S.C.—Greenwood Lumber Co. v. Cro¬ 
mer, 82 S.E. 2d 627—Holly Hill 
Lumber Co. v. McCoy, 23 S.E.2d 372, 
201 S.C. 427. 

64 C.J. p 1192 note 16. 

DlsoreUoa should he sparlnjly ex¬ 
ercised 

The discretion of the court In an 
equitable action to submit legal ques¬ 
tions to the jury should be sparing¬ 
ly exercised in view of difficulty of 
differentiating between two cases and 
providing adequate treatment for 
each in record on appeal.—Lombardi 
V. Laudati, 200 A. 1019, 124 Conn. 
669. 

la Arlsoaa 

(1) In trial of equity cases where 
Jury has been demanded, eourt may 


not withdraw from jury the deter¬ 
mination of questions involving con¬ 
troverted facts.—Lane v. Mathews, 
251 P.2d 302, 76 Ariz. 1—Haynie v. 
Taylor. 213 P.2d 684, 69 Ariz. 339— 
Greer v. Goesling, 97 P.2d 218, 64 
Ariz. 488. 

(2) In an equity case, when there is 
no controverted issue of fact, court 
may discharge the jury and render 
judgment in accordance with facts 
as shown by the evidence.—Brooks v. 
Brooks, 132 P.2d 431, 60 Ariz. 119— 
Greer v. Goesling. 97 P.3d 218, 64 
Ariz. 488. 

(3) Either party to any litigation 
in the superior court is entitled as a 
matter of right to a Jury trial, and 
thi.s rule applies in equity as well as 
in law cases.—Stukey v. Stephens, 
295 P. 973, 37 Ariz. 514. 

(4) In an ordinary equitable pro¬ 
ceeding, the submission of interroga¬ 
tories is discretionary with the court. 
—Sanders v. Sanders, 79 P.2d 623, 
52 Ariz. 156. 

11. N.D. —Corpus Juris quoted la 

Zimmerman v. Kitzan, 43 N.W.2d 

822, 827, 77 N.D. 477. 

64 C.J. p 1193 note 17. 

Attuulmeut aotioa 

Rule relating to settlement of is¬ 
sues for trial by Jury in the discre¬ 
tion of the court is inapplicable to 
an annulment action where a party 
may have a Jury trial as a matter of 
right.—Jackson v. Jackson, 7 N.Y. 
S.2d 407, 266 App.Dlv. 812—Sefranka 
V. Sefranka, 74 N.Y.S.2d 616. 190 
Misc. 689. 

Effect of waiver of Jury trial 

Where statute makes It mandatory 
on the court to decide issues of fact 
where the parties have waived a jury 
trial, the court no longer has dis¬ 
cretion whether or not to submit is¬ 
sues of fact to the jury but is with¬ 
out power to direct jury trial.—Too- 
hey v. Brooklyn & Queens Transit 
Corp., 290 N.Y.S. 487, 248 App.Dlv. 
894—Tobin v. Shwitzer, 296 N.Y.S. 
590, 162 Misc. 747. 
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Iu Xentuoky 

(1) Where cause of action is purely 
equitable, but there is fact issue, on 
which determination of equitable is¬ 
sue depends, parties are not entitled 
to jury trial as matter of right and 
chancellor may or may not, in his 
discretion, obtain jury's advisory aid 
on fact question.—^Alt v. Burt, Ky., 
242 S.W,2d 974—Merritt v. Palmer. 
158 SW.2d 163, 289 Ky. 141—64 C.J. 
p 1193 note 17 [b]. 

(2) On the other hand, in an equi¬ 
table action where a distinct legal 
issue is involved, either party has 
a right to have such issue decided by 
a jury when application therefor is 
seasonably made,—Castleman v. Con¬ 
tinental Can Co., 258 S.W. 658, 201 
Ky. 770—Bell v. Duncan, 24'5 S.W. 
141, 196 Ky. 574—Scott V. Kirtley, 
179 S.W. 826, 166 Ky. 727—Proctor v. 
Tubb, 179 S.W. 620, 166 Ky. 677— 
Barton v. Barton's Adm’r, 134 S.W. 
902, 142 Ky. 487—64 C.J. p 1193 note 
[b] (3). 

(3) An issue of non est factum is 
purely a question of fact, to be tried 
by jury as a legal issue.—Truitt v. 
Truitt's Adm’r, 162 S.W.2d 31, 290 
Ky. 632, 140 A.L.R. 1127—^Logan v. 

! Doniphan. 26 Ky. 251. 

' (4) It is provided by statute that 

I issues of fact in ordinary actions, 
except for injuries to person or char¬ 
acter, shall be tried by the court, un¬ 
less a jury trial is demanded by a 
party.—Kavinedus v. Maglla, 94 S. 
W.2d 676, 264 Ky. 276. 

12. Pa.—Horn v. Devling, 17'3 A. 284, 
316 Pa. 496. 

EiscretloA held not abused 

(1) In general.—^Alt v. Burt, Ky„ 
242 S.W.2d 974—Schlachter v. Hen¬ 
derson's Adm’r, 83 S.W.2d 491, 269 
Ky. 759. 

Minn,—Georgopolis v. George, 64 N. 

W.2d 137, 237 Minn. 176. 

S.C.—Holly Hill Lumber Co. v. Mc¬ 
Coy, 23 S.E.2d 372, 201 S.C. 427— 
Momeier v. John McAlister, Inc., 
3 S.E.2d 606. 190 S.C. 629. 
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jury have been called, it may refuse to submit is¬ 
sues to the jury if it is then of the opinion that 
such submission is unnecessary,^® it may discharge 
the jury at the close of the evidence,or at any 
other stage of the proceedings,^® and make its own 
findings,16 or render such judgment as the facts 
warrant;!7 or it may withdraw issues submitted to 
a jury before they have been determined and itself 
determine the issues,!® or determine the case on an 
issue not submitted to the jury.!® 

Rules governing discretion. It is the duty of the 
court to try the issues involved unless convinced 
that it should do otherwise.®® It should exercise 
discrimination and submit questions to a jury only 
where it appears that needed information may be 
more certainly gained through a jury.®! Unless 
the trial of issues of fact by a jury is essential to 
the proper administration of justice it is proper to 
decline to direct issues of fact to be tried by a jury 
in view of the burdened condition of the jury 

calendar.® 2 

§ 581. -Notice of, or Motion for, Sub¬ 

mission 

Notice of, or motions for, submission of issues to a 
Jury should state the questions which it Is desired be 
submitted, and should be seasonably made. 
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Notice of,2* or motions for,** submission of is¬ 
sues to a jury should state the questions which it is 
desired be submitted, and if this requirement is 
not complied with, no complaint can be made of the 
refusal to submit issues.®® A failure to insist on a 
motion made in an equitable proceeding may con¬ 
stitute a waiver thereof.®® A motion for a rehear¬ 
ing of the motion for jury issues has no standing as 
a matter of right,27 but where the court in its 
discretion grants it the court is bound to hear it 
through.®* Plaintiff is not prevented from moving 
to frame issues for a jury because previous and 
similar litigation had been brought against defend¬ 
ant, where plaintiff has not been shown to have 
knowledge of, or responsibility for, the other litiga¬ 
tion.®* 

Time for making. Where the time for making 
the motion is prescribed by rules of practice, it will 
be denied if not made within the time so prescribed 
unless some special reason for the delay is shown 
to exist.*® Independently of rules of practice or 
statutory regulation, these motions must be season¬ 
ably made; if not, they are properly denied,*! al¬ 
though the party moving is, by statute, entitled to 
have the issues submitted to a jury.*® On failure 
to make the motion seasonably, the right is con¬ 
sidered waived.®* It has been held that a motion 


(2) Where suit to quiet title to de- 
reased’s property on ground that 
plaintiff was his common-law wife 
was essentially equitable, court did 
not abuse Its discretion In refusing 
to grant defendants a Jury trial.— 
Cooper V. Cooper, 76 r 2d 8C7, 147 
Kan. 256. 

Trial without Jury held proper 

Where trial court denie.s motion 
for trial by Jury in suit in equity, on 
ground that parties are not entitled 
to trial by Jury as a matter of right, 
it is entirely proper that case be tried 
by trial court alone.—Rablln v. Grei¬ 
ner, 48 P.2d 696, 4 Cal.2d 265—Daniels 
V. Baldwin. 2'62 P.2d 351. 116 Col. 
App.2d 487. 

13. N.D.-^Corpue Juris quoted In 
Zimmerman v. Kitzan, 43 N.W.2d 
822, 827. 77 N.D. 477. 

64 C.J. p 1193 note 18. 

14. N.D.—CJorpne Juris quoted lu 
Timmerman v. Kitzan, 43 N.W.2d 
822, 827, 77 N.D. 477. 

Colo.—^Rosenbaum v. Buchhelt, 216 P. 
131, 73 Colo. 260. 

15. N.D.—Corpus Juris quoted ta 

Zimmerman v. Kitzan, 4'3 N.W.2d 
822, 827, 77 N.D. 477. 1 

64 C.J. p 1193 note 20. 

16. Colo.—^Rosenbaum v. Buchhelt, 
216 P. 131, 78 Colo. 260. 

N.D.—Corpus juris Ruoted ia Zim¬ 


merman v. Kitzan, 43 N.W.2d 822, 

I 827, 77 N.D. 477. 

17. N.D.—Corpus Juris quoted la 

I Zimmerman v. Kitzan, 43 N.W.2d 
822, 827, 77 N.D. 477. 

Wash.^—Lindblom v. Johnston, 168 
P. 972, 92 Wash, 171. 

18. Del.—In re Harmon's Will, 96 A. 
2d 47. 

N.D.—Corpus Juris quoted la Zim¬ 
merman V. Kitzan, 43 N.W.2d 822, 
827, 77 N.D, 477. 

S.C.—Jefferson Standard Life Ins. 
Co. V. Boddle. 23 S.E.2d 817. 202 
S.C. 1—^Momeler v. John McAlister, 
Inc., 3 S.E.2d 606, 190 S.C. 629— 
Johnstone v. Matthews, 191 S.E. 
223, 183 S.C. 360. 

64 C.J. p 1193 note 23. 

19. N.D.—Corpus Juris quoted la 
Zimmerman v. Kitzan, 43 N.W.2d 
822. 827, 77 N.D. 477. 

64 C.J. p 1193 note 24. 

20. Minn.—^Westberg v. Wilson, 241 i 
N.W. 315, 185 Minn. 307—Messerall 
V. Dreyer, 189 N.W. 446, 162 Minn. 
471. 

Pa.—Mussman v. Mussman, Com.Pl., 
62 Lanc.D.Hev. 303. 

21. Ind.—^Pence v. Garrison, 93 Ind. 
346. 

22. N.T.—Scherer v. Scherer, 121 N. 
Y.S.2d 810—^Pandolfo v, Gaeta, 73 
N.T.S.2d 649. 

64 C.J. p 1193 note 27. 
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83. Conn.—Nowskl v. Sledlecki, 76 A. 
135, 83 Conn. 109. 

24. Ky.—Patton v. Callettsburg Nat. 

Bank, 2'56 S.W. 690, 200 Ky. 776. 

86. Ky.—^Patton v. Catlettsburg Nat. 
Bank, supra. 

86. Ky.—Commercial Credit Co. v. 
Suter, 202 S.W 2d 416, 306 Ky. 161. 

87. Mass.—Union Trust Co. of 

Springfield v. Klttredge, 11 N.E 2d 
435, 298 Mass. 615—In re McNeill's 
Estate, 140 N.E. 922, 246 Mass. 260. 

88. Mass.—Union Trust Co. of 

Springfield v. Klttredge, 11 N.E.2d 
435, 298 Mass. 516—^Unlon Trust 
Co. of Springfield v. Magenls, 165 
N.E. 496, 266 Mass. 363. 

89. N.Y.—Cantor v. Sachs, 276 N.T. 
S. 324, 164 Misc. 429. 

30. N.T.—^Auerbach v. Chase Nat, 
Bank of City of New York, 296 
N.T.S. 487, 261 App.Div. 643—Man¬ 
hattan Life Ins. Co. v. Hammer- 
stein Opera Co,. 167 N.T.S. 884, 101 
Misc. 608, affirmed 171 N.T.S. 678, 
184 App.Div. 440. 

64 C.J. p 1194 note 81. 

! 31. Ky.—W. D. Harris & Co. v. Lew¬ 
is, 32 S.W.2d 401, 235 Ky. 810. 

64 C.J. p 1194 note 32. 

38. Ky.—Board v. Dorris. 181 S.W. 
1098, 168 Ky. 195. 

33. Ky.—^Board v. Dorris, supra. 

64 C. J. p 1194 note 34. 
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is too late when made after the court has rendered 
judgment determining all the issues in the case,34 
after submission of the cause to the court,35 after 
the evidence is entirely made up by depositions,36 
after final submission of the cause to the court, and 
after argument by counsel, especially where the 
complaining party had expressly agreed that the 
court might enter judgment on the whole case,37 
and after a commissioner’s report in a case where 
the action was referred to a commissioner.33 It 
has also been held that there is no abuse of discre¬ 
tion in refusing a motion to frame issues noticed 
before the term but not called up until after jurors 
were dismissed.39 

Service. Service of notice of issues must be in 
conformity with statutory requirements. 40 

§ 582. - What Issues Will Be Submitted 

Subject to statutory requirements, it Is wholly within 
the discretion of the court as to what issues of fact 
should be submitted to a jury. 

Within limitations imposed by organic law or 
statute,41 it is wholly within the discretion of the 
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court as to what issues of fact should be submit- 
ted,42 and error lies only in abuse of discretion.43 
In its discretion the court may submit such inter¬ 
rogatories as it deems will be helpful in the making 
of the ultimate decision,44 and it may submit all45 
or a part of the issues,46 or a single issue4'7 to the 
jury, although in an equity action the better prac¬ 
tice is to submit to the jury all such issues of fact 
as the jury may properly try.43 It may submit 
both legal and equitable issues to the jury,49 and 
it is not error to refuse to separate the law from 
the equitable issues and try the former to the jury 
and the latter to a court.®® However, where a 
complaint or petition may and does contain two 
distinct causes of action, the one equitable for 
reformation of an instrument and the other legal 
for relief on or under the instrument as reformed, 
it has been held that it is irregular to submit to 
the jury all the legal and equitable defenses to¬ 
gether.® 4- 

The court may submit such questions of fact as 
arc controverted®3 or such as it desires to be advised 


34. Ky.—Hartford Fire Ins. Co. v. 
Haas. 9 S.W. 720. 87 Ky. 631, 10 
Ky.L. 673. 

35. Ky.—Board v. Dorris, 181 S.W. 
1098, 168 Ky. 195. 

36. Ky.—R. E. Jones & Co. v. North¬ 
ern Assur. Co., Limited, of London, 
England, 207 S.W. 459, 182 Ky. 
701. 

37. Ky,—Proseto ▼. Louisville & N. 
R. Co.. 233 S.W. 736, 192 Ky. 330. 

38. Ky,—W. D, Harris & Co. v. Lew¬ 
is, 32 S.W.2d 401, 235 Ky. 810— 
Patton V. Catlettsburg Nat. Bank, 
266 S.W. 690, 200 Ky. 776. 

39. S.C.—Osteen v. Bultman, 73 S.B. 
874, 90 S.C. 452. 

40. S.C.—Burn v. Nock, 167 S.E. 

623, 159 S.C. 4'35. 

64 C.J. p 1194 note 41. 

41. QiLestioiui and iaitMi reqitlred 
to ba sabmltted 

Under the statute authorizing a 
special verdict In an equity case It 
Is necessary for the judge to pro¬ 
pound only such questions and such 
main issues as will enable him, from 
the answers thereto, the admitted 
facts, and the pleadings and the 
principles of law and equity, to de- j 
cree on the entire case and to ad¬ 
judicate the rights of the parties.— 
Allen v. Allen, 31 S.E.2d 483. 198 Ga. 
269. 

4si. Conn.—Finnegan v. La Fontaine, 
191 A. 337. 122 Conn. 661-—Kornblau 
V. McDermant, 98 A. 687, 90 Conn. 

624. 

Kan.—Qrannell v. Wakefield, 242 P. 
2d 1076. 172 Kan. €86. 


N.D.—Zimmerman v. Kitzan, 43 N.W. 

2d 822, 77 N.D. 477. 

64 C.J. p 1194 note 43. 

BubmliBlon of attestion of mlsfyas- 
anoe 

(1) Separation for Jury trial, 
through framed issues, of questions 
of misfeasance, where Incidental to 
other Questions properly triable by 
a court, Is not favored.—Cantor v. 
Sachs. 276 N.Y.S. 324, 154 Misc. 429 
—^Wilkay Corporation v. Goldman 
Sachs Trading Corporation, 276 N.Y.S. 
994. 153 Misc. 909. 

(2) Where separation of negligence 
and bad faith from other issues in 
stockholders’ action against officers 
of corporation for breach of trust 
would necessitate two trials before 
different justices, and would make It 
Impossible to consider case as a 
whole and might impair efficiency of 
each tribunal, motion to frame neg¬ 
ligence and bad faith issues for jury, 
was denied, especially since justice to 
whom case, undivided, fell for trial 
could refer questions to jury for ad- 

I vice.—^Wilkay Corporation v. Gold- 
I man Sachs Trading Corporation, 276 
N.Y.S. 994, 163 Misc. 909. | 

(8) Stockholder, in suit against of-, 
fleers and directors of corporation 
for breach of trust by conspiring to 
defraud Investors, wa.8 held not en¬ 
titled to have issues framed for jury 
as to fraud and negligence.—Cantor 
V. Sachs, 276 N.Y.S. 324, 164 Misc. I 
429. 

43. Kan.—Grannell v. Wakefield, 242 

P.2d 1076. 172 Kan. 685. i 
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44. Conn.—^Finnegan v. La Fontaine, 
I 191 A. 337, 122 Conn. 561. 
Interrogatories on subordinate facts 
Trial court may properly refuse to 
submit interrogatories which concern 
subordinate facts which would not 
be controlling in determining the ul¬ 
timate question on trial.—Finnegan 
V. La Fontaine, 191 A. 337, 122 Conn. 
661—Miller v. Connecticut Co., 162 
A. 879. 112 Conn. 476—Ford v. Dubls- 
kle & Co., Inc., 136 A. 660, 105 Conn. 
672—Callahan v, Jursek, 124 A. 31, 
100 Conn. 490. 

46. Conn.—^Roy ▼. Moore, 82 A. 238, 
86 Conn. 169, 168. 

64 C.J. p 1194 note 44. 

48. Kan.—Grannell v. Wakefield, 242 
P.2d 1075, 172 Kan. 686. 

64 C.J. p 1194 note 45. 

47. Ga.—Shellman Banking Co. v. 
Oliver, 184 S.E. 707, 182 Ga. 63. 

64 C.J. p 1194 note 46. 

One or more 

N.Y.—Pandolfo ▼. Gaeta, 73 N.Y.S. 
2d '649. 

48. Conn.—Finnegan v. La Fon¬ 
taine, 191 A, 337, 122 Conn. 661— 
Gest V. Gest, 167 A. 909, 117 Conn. 
289. 

49. S.C.—McLain v. Allen, 79 S.B. 1, 
95 S.C. 162. 

50. Neb.—Rath v. Wllgus, 195 N.W. 
115, 110 Neb, 810. 

51. Cal.—Lestrade v. Barth, 19 Cal. 
660. 

53. Okl.—Parker v. Hamilton, 114 P. 
65, 49 Okl. 693. 
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on,53 and refuse to submit others.®^ Issues are 
properly submitted to a jury where there is sub¬ 
stantial conflict in the evidence.®® Issues presenting 
a question of law®® or calling for a conclusion of 
law®"^ should not be submitted to a jury; and issues 
should not be submitted to a jury where they are 
immaterial to a determination of the case®® where 
there is no evidence to support them,®® where, under 
the evidence, but one conclusion could be drawn,®® 
where, although evidence is offered which, stand¬ 
ing alone, would call for the intervention of a 
jury, the complaint is fatally defective, or on ad¬ 
mitted undisputed evidence the action is barred by 
limitation or laches,®^ where they are included with¬ 
in other issues submitted to the jury,®® or where the 
complicated and numerous items in dispute made it 
a case for the court to determine, because a jury 
could not intelligently dispose of it.®3 So, where 
various issues made by counterclaims involve the 
same issues, it is improper to direct a jury trial 
as to a part only of the issues, since the same is¬ 
sues should not be tried both by the court and by 
the jury,®4 Where the submission of issues raised 
by counterclaim and reply is asked, issues raised by 
the denials of the allegations of the complaint should 
not be given.®® 
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§ 583. -Framing and Settlement of Is¬ 

sues 

The court must frame, or cause to be framed, auch 
question or questions of fact as are desired to be tried 
by a Jury. 

The court must frame, or cause to be framed, 
such question or questions of fact as are desired 
to be tried by a jury.®® Issues of fact may be 
prepared either by the court, or by counsel under 
the direction of the court, or prepared by counsel 
and submitted to the court for approval.®'^ It is 
the duty of counsel to aid the trial court in deter¬ 
mining what issues should be submitted to the 
jury,®® and it has been held that, where the court 
directs counsel to prepare such issues, it is their 
duty to make a bona fide effort to comply.®® The 
court may properly frame the questions in the 
form which it prefers rather than in the forms pro¬ 
posed by counsel if the essential substance of the 
proposed questions is distinctly and intelligibly ex¬ 
pressed in those allowed by the court,and where 
the issues as proposed to the court in the motion 
for submission are defective in form the opposing 
party may not object thereto since the defect can 
easily he corrected in the order for the proposed 
issues."^ ^ 

The issues to be tried should be plainly and 
distinctly stated,72 and each should be confined to 


63. Okl.—Parker v. Hamilton, supra 
—Oklahoma Trust Co. v. Stein, 136 
P. 746, S9 Okl. 766. 

54. Minn.—Reid v. Minneapolis & 
R. R. R. Co., 228 N.W. 648, 179 
Minn. 110. 

64 C.J. p 1194 note 51. 

65. Arlz.—Pawley v. First Nat. 
Bank. 256 P. 607, 32 Ariz. 136. 

Pa.—Horton v. Horton, Com.PI., 82 
Brie Co. 48—Land Title Bank & 
Trust Co. V. H. & S. Auto Sales Co., 
Com.Pl., 1 Lycoming 67. 

66. Md.—Vickers v. Starcher, 2 A- 
2d 678, 176 Md. 622—Dronenburg 
V. Harris, 71 A. 81, 108 Md. 697, 

64 C.J. p 1194 note 63. 

67. Ariz.—Corbett v. Kingan, 146 P. 
922, 16 Ariz. 440. 

64 C.J, p 1194 note 64. 

68. Conn,—^Welbrot v. Levenberg, 
118 A. 911, 913, 98 Conn. 217. 

64 C.J. p 1196 note 56. 

Beftual to submit Interrogatory held 
error 

In suit for breach of written lease, 
Wherein defendants counterclaimed 
for reformation, trial court, which 
submitted to Jury, on proper interrog¬ 
atories, issue as to whether defend¬ 
ants had established ground for ref¬ 
ormation of written agreement, com¬ 
mitted error in refusing to submit re¬ 
quested interrogatories raising cru¬ 


cial Issue as to whether written 
agreement, as signed by parties, was 
in fact true agreement which parties 
had originally Intended.—Lane v. 
Mathews, 261 P.2d 303, 76 Ariz. 1. 

69. Ariz.—^Pawley v. First Nat. 

Bank, 266 P. 607, 32 Ariz. 136. 
Ky.—Manls v. Goodlette. 199 S.W.2d 
738. 304 Ky. 23. 

Befasal to submit question not error 

In wife’s suit to compel husband 
as trustee to account to her for cer¬ 
tain moneys belonging to her as part 
of her separate estate, part of which 
being proceeds of Insurance policy on 
the life of her father under which 
she was beneficiary, it was not error 
to refuse to submit question wheth¬ 
er husband had paid the premiums on 
the policy where there was neither 
averment nor proof that husband paid 
them under any contractual agree¬ 
ment with wife.—^Allen v, Allen, 31 
S.B.2d 483, 198 Ga. 269. 

60. Ky.—South V. Truesdale, 26 8. 

I W.2d 619, 233 Ky. 682. 

61. N.C.—Marshall v. Hammock, 142 
S.E. 776, 196 N.C. 498. 

68. Ariz.—Pawley v. First Nat. 

Bank, 266 P. 607, 32 Ariz. 135. 

Ky.—Brown v. Fidelity Mut. Life Ins. i 
Co., 247 S.W. 47. 197 Ky. 430. | 

63. Ky.—Cheatham v. Harmon, 206 1 
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S.W. 16. 182 Ky. 36—Garvey v. Gar¬ 
vey, 161 S.W, 526, 166 Ky. 664. 

64. N.r.—Charles M. Gray Marble 
& Slate Co. V. Earllngton Realty 
Corporation, 196 N.Y.S. 408, 203 

App.Div. 88. 

66. N.r.—Lord Electric Co. v. Oak 
Realty Co., 178 N.Y.S. 709, 189 App. 
Dlv. 481, 

66. N.Y.—Hammond v. Morgan, 4 N. 
E. 328, 101 N.Y. 179. 

Pa.—Maxwell v, Snyder, Com.Pl., 4 
Monroe L.R. 73. 

64 C.J. p 1196 note 63. 

Where no real issue of fact was 

prssentedi plalntifTs motion to frame 

issues for trial would be denied.— 

Brookwood Parks v. Jackson, 21 N.Y. 

S.2d 173, reversed on other grounds 

26 N.Y.S. 2d 127, 261 App.Div. 410. 

67. Mo.—Randolph v, St, Joseph Gas 
Co., 203 S.W. 642, 199 Mo.App. 426. 

64 C.J. p 1196 note 64. 

68. Ga.—Howard v. Lee, 69 S.E.2d 
263, 208 Ga. 736. 

69. Mo.—Randolph v. St. Joseph Gas 
Co., 203 S.W. 642, 199 Mo.App. 426. 

70. Conn.—^Welbrot v. Levenberg, 118 
A. 911, 98 Conn. 217. 

71. N.Y.—Sefranks v. Sefranks, 74 
N.Y.S.2d 616, 190 Mlsc. 539. 

78. Okl.—^Apache State Bank v, Dan¬ 
iels, 121 P. 237. 82 Okl. 121, 40 
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a single question of fact,^^ and the jury should be 
advised by the issues submitted of the contentions 
of both parties.'^^ After submitting several ques¬ 
tions for rendition of a verdict, submitting the 
question whether the jury intended to find for 
plaintiff in a particular amount is not an intimation 
by the court which tends to influence the jury in 
plaintiff’s favor^S When an issue is directed to try 
the right to money in court, the court should in¬ 
dicate who are to be the parties plaintiff and de¬ 
fendant, and the cause put in form by filing a 
declaration, plea, and joinder in issue.'^® Where the 
questions propounded by the court substantially 
cover the issues, if counsel desire a fuller submis¬ 
sion or submission in different form they should 
request it.'^'^ Under some statutes where fact is¬ 
sues are framed for jury trial in an equity case, 
the issues do not survive the term at which they 
are framed unless continued by special order,and 
where a cause is continued to a subsequent term 
and tried by another judge he is not bound by 
the issues made by the judge before whom the cause 
originated, and may make another order of sub¬ 
mission.*^* 

Time of framing and settling. In some jurisdic¬ 
tions it has been held a proper exercise of discretion 
for the court to withhold the framing and settle¬ 
ment of the issues to be submitted to the jury 
until after the evidence is heard.The judge has 
power to submit the issues to the jury at all times 
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and until the very close of the trial of the cause, 
and it is not necessary that the issues be framed and 
settled before the evidence is heard,*^ although this 
may be done if the court sees fit to do so.^* In 
at least one jurisdiction it has been held that, while 
it would be better practice to settle and submit is¬ 
sues before the trial is commenced,®^ the court on 
its motion may submit issues after commencement 
of the trial when not restrained by positive law;*'^ 
and it is not prohibited from so doing by a rule of 
court requiring parties to a cause to submit issues 
before commencement of the trial, since such rule 
does not pretend to prescribe the practice where 
the court itself feels the need of the aid of the 
jury.86 

§ 584. - Submission of Case for General 

Verdict 

As a general rule in equitable actions involving Is¬ 
sues of tact It is erroneous to submit the whole case 
to the Jury with directions to return a general verdict. 

Although there is authority to the contrary,it 
is ordinarily held that in equitable actions involving 
issues of fact it is erroneous to submit the whole 
case to the jury with directions to return a gen¬ 
eral verdict; only the issue or issues of fact in¬ 
volved in the case should be submitted to the jury,®* 
and they should be directed to make specific findings 
of fact on the issues so submitted.^* However, such 
a submission of the general issue to the jury and rc- 


L,,R.A,.N.S., 901. Ann.Cas.l914A 

520. 

64 C.J. p 1196 note G7. 

WorOlaf of interrocratory hold erro. 
noons 

Minn.—Employers Mut. Cas. Co. v. 
Chicago, St. p., M. & O. Ry. Co., 
60 N.W.2d 689, 236 Minn. 304. 

73. Ari*.—Pawley v. First Nat. 

Bank. 266 P. 607, 32 Arlz. 135. 

Cal.—Phoenix Water Co, v. Fletcher, 
23 Cal. 481. 

74. Ky,—Stlrman v. Crabtree, 122 S, 
W. 194. 

75. Ga.—Allen v. Allen, 31 S,E.2d 
483. 198 Ga. 269. 

76. Pa.—Muhlenberg v. Brock, 26 
Pa. 617. 

64 C.J. p 1196 note 70. 

77. Ga.—Metropolitan Life Ins. Co, 
V. Saul. 6 S.E.2d 214, 189 Ga. 1 
—Obear v. Gray, 68 Ga. 182—Greer 
V. Willis, 67 Ga. 43. 

railnre to mibniit allegations held| 
not error ' 

Failure to submit to jury In suit 
for reformation of contract defend¬ 
ants’ allegations that they denied 
charges of fraud raised by pleadings 


and evidence of petitioner was not 
error in absence of request that such 
allegations be submitted.—^Howard v. 
Lee. 69 S.E.2d 263, 208 Ga. 735. 

78. S.C.—Momeler v. John McAlister, 
Inc., 3 S.E.2d 606, 190 S.C. 629— 
Montague v. Best, 4'3 S.E. 963, 66 S. 
C. 455, 458. 

79. S.C.—Jefferson Standard Life 
Ins. Co. V. Boddie, 23 S.E.2d 817, 
202 S.C. 1—Momeler v. John McAl¬ 
ister, Inc.. 3 S.B.2d 606, 190 SC. 
629—Carmichael v. Carmichael, 96 
S.E. 626, 110 S.C. 357. 

64 C.J. p 1195 note 71. 

80. Mo.—Forman v. Davis, 129 S.W. 
221, 229 Mo. 52. 

I 64 C.J. p 1195 note 72. 

81. N.T.—Cantor v. Sachs, 276 N.Y. 
S. 324, 154 MIsc. 429. 

88. Mont.—Krpan v. Central Federal 
Fire Ins. Co., 287 P. 217, 87 Mont. 
345. 

64 C.J. p 1195 note 73. 

83. Mo.—Forman v. Davis, 129 S. 
W. 221, 229 Mo. 62—Davis v. For¬ 
man, 129 S.W, 213, 229 Mo. 27. 

84. Minn.—^Johnson v. Holmes, 170 
N.W. 709, 142 Minn. 64—-Nesland 
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V. Eddy, 164 N.W. 661, 131 Minn. 
62. 

85. Minn.—Johnson v. Holmes, 170 
N.W. 709, 142 Mmn. 64—Nesland 

V. Eddy, 164 N.W. 661, 131 Minn. 
62. 

88. Minn.—Johnson v. Holmes, 170 
I N.W. 709, 142 Minn. 64. 

87. Kan.—Hlxon v. George, 18 Kan. 
253. 

64 C.J. p 1196 note 78. 

88. Ky.—Phillips V. Phillips, 171 S. 

W. 2d 458, 294 Ky, 323. 

64 C.J. p 1196 note 79. 

PurpoB* of statute provldiag for spe¬ 
cial verdict 

The primary object of statute pro¬ 
viding for a special verdict if re¬ 
quested by cither party is to simplify 
complicated equity cases so that jury 
may Intelligently settle controlling 
issues by making answer to specific 
questions, and it is not purpose of 
statute to keep Jury ignorant of legal 
effect of their answer to questions 
submitted.—Grant v. Hart, 80 S.E.2d 
271, 197 Ga. 662. 

89. Ky.—^Fornash v. Antrobus, 199 
S.W. 781, 178 Ky. 621, 

64 C.J. p 1196 note 80. 
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fusal to submit special interrogatories, while it may 
be an irregularity,9® is not necessarilly prejudicial.®^ 

§ 585. -Trial in General 

Where the framing of issues for a Jury Is discretion¬ 
ary and where no statute or rule of the court provides 
otherwise, the referring court may control to great ex¬ 
tent the conduct of the trial. 

Where the framing of issues for a jury is dis¬ 
cretionary and where no statute or rule of the court 
provides otherwise, the referring court may con¬ 
trol to a great extent the conduct of the trial.®^ 
The trial of a case of equitable cognizance is gov¬ 
erned for the most part by the same rules as in an 
action at law.®® Where judge exercises both com¬ 
mon-law and chancery jurisdiction in the same court 
at the same time, and has the right to make the is¬ 
sue at law and immediately call a jury to try it, 
it is unnecessary to follow some of the rules which 
prevail under the system of separate courts of chan¬ 
cery and common-law jurisdiction, and in practice 
some of such rules are disregarded.®^ When a 
complaint or petition may and does contain two 
distinct causes of action, the one equitable and 
the other legal, the court may try the equitable cause 
of action first and the legal cause afterward,®^ and 
although this has been held to be the correct prac¬ 
tice,®® it has also been held that trial of such 
causes of action before a judge and jury may be 
at the same time.®'^ If the action proceeds to trial 
by jury, without the equitable cause being specially 
ordered to be so tried, there is no submission of 
that cause to the jury, even though the parties did 
not object.®^ 

All of the evidence submitted to the court on is- 
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sues which it submits to the jury must be presented 
to the jury,®® in order that they may answer the 
interrogatories submitted to them^ and advise the 
court intelligently.® The parties are entitled to 
introduce oral testimony where the common-law is¬ 
sues have been transferred from chancery and sub¬ 
mitted to a jury.® Inasmuch as the verdict is mere¬ 
ly advisory, any irregularities in the formation of 
the jury are immaterial.'* Keeping the jury to¬ 
gether and requiring them to continue their con¬ 
sideration of facts for several days is not an abuse 
of discretion.® 

§ 586. - Instructions 

Neither party has the right to ask the court to in¬ 
struct the Jury, and error cannot be predicated on a 
refusal to give instructions or on the instructions given. 

Since the court is not in any manner controlled 
by the verdict of the jury, which is purely ad¬ 
visory, neither party has the right to ask the court 
to instruct the jury,® and error cannot be predicated 
on refusal to give instructions.'^ So, also, for the 
same reason, the instructions given should not be 
measured by the strict standards that would apply 
if the verdict were controlling,® and error cannot 
be predicated on instructions given,® although er- 
roneous.^0 

§ 587. - Verdict 

a. Form, requisites, and sufficiency 

b. Operation and effect 

a. Form, Requisites, and Sufficiency 

The verdict must be sufficient In fact and in law for 
the basis of a Judgment of the court finally settling and 
adjudicating the rights of the parties. 


90. Mont.—Hoskins v. Scottish ■Un¬ 
ion & Nat. Ins. Co , 195 P. 837, 59 
Mont. 50. 

91. Mont,—Arnold v. Gen/berger, 31 
P.2d 296, 96 Mont. 358—Hoskins 
v. Scottish Union & Nat. Ins. Co., 
195 P. 837, 59 Mont. 50. 

92. Del.—In re Harmon's Will, Su¬ 
per., 96 A.2d 47. 

93. Tex.—^Ward v. Strickland, Civ. 
App., 177 S.W.2d 79, error refused. 

94. III.—Lewark v, Dodd, 123 N.B. 
260, 288 Ill, 80. 

95. Ind.—^Daugherty v. Daugherty, 
76 N.E.2d 427, 118 Ind.App. 141. 

99. Wis—Cameron v. White, 43 N. 
W. 155, 74 Wis. 425, 6 L.R.A. 493, 

63 C.J. p 1046 note 83. 

97. Ind.—Daugherty v. Daugherty, 
75 N.E.2d 427, 118 Ind.App. 141. 

58 C.J. p 1046 note 85. 

98. Wis.—Harrison v. Juneau Bank, 

17 Wis. 350. i 

53 C.J. p 1047 note 87. I 


99. Arlz—Security Trust & Savings 
Bank v. McClure, 241 P. 516. 29 
Ariz. 472 

1. Ariz.—Ainsworth v. National 

Bank of Arizona, 266 P, 8, 33 Ariz. 

I 466. 

2. Ariz—Security Trust & Savings 
Bank v. McClure, 241 P. 515, 29 
Ariz, 472. 

3. Ky.—Blackburn v. Beverly, 114 S. 
W.2d 98, 272 Ky. 346—Morawick v. 
Martmeck’a Guardian, 107 S.W. 
769, 32 Ky.L. 971. 

4. Cal.—In re Moore, 13 P. 880, 72 
Cal. 335. 

5. Kan.—Taylor v. Holyfleld, 180 

P. 208, 104 Kan. 687. j 

6. Nev.—^Johnston v. Rosaschl, 194 
P. 1063, 44 Nev. 386. 

64 C.J. P 1196 note 87. 

7. Kan.—Minch v. Winters, 253 P. 
678, 122 Kan, 632. 

64 C.J. p 1196 note 88. 
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Matters outeide laenes anbrnitteA 

Rofu.sal to charge the Jury on mat¬ 
ters outside of the issues submitted 
to them, such as equitable issues be¬ 
ing tried by the court and questions 
not covered by the interrogatories In 
the form In which they were submit¬ 
ted, is not error.—Lombardi v. Lauda- 
ti. 200 A. 1019, 124 Conn. 669. 

8. Ky.—Schlachter v. Henderson’s 
Adm’r, 83 S.W.2d 491, 269 Ky. 769. 

9. Okl.—Costello v. Sims, 233 P. 449, 
106 Okl. 94. 

64 C.J. p 1196 note 89. 

10. Cal.—In re Moore's Estate, 13 P. 
880. 72 Cal. 336. 

64 C.J. p 1196 note 90. 

Xnstruotloiui held proper 
Ga.—Grant v. Hart, 30 S.E.2d 271. 
197 Ga. 662. 

Mo,—New York Life Ins. Co, v. FeJn- 
berg, 229 S.W.2d 631. 
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The verdict must be sufficient in fact and in law 
for the basis of a judgment of the court finally 
settling and adjudicating the rights of the par- 
ties.ii It should cover all the issues submitted^^ 
unless some of the issues are eliminated by consent 
of the parties and the court may properly refuse 
to accept a verdict which does not conform to this 
requirement.^^ A general verdict is improper and 
should not be received,^® and no judgment should be 
entered on it.i® Where several issues are submitted, 
they should be answered separately,^7 a practice 
which, it has been said, greatly aids both court and 
jury in the proper adjudication of the rights of the 
parties.^® 

Certification. Under some statutes, where the is¬ 
sues in a case which has been placed on the spe¬ 
cial term calendar and noticed for trial are sent 
to the trial term, to be tried by a jury, a verdict 
rendered on the issues, whether framed by the trial 
court or by the special term, must be certified by 
the clerk of the trial term to the special term.^® 

b. Operation and Effect 

(1) Where trial of issues by jury not 
matter of right 
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.'(2) Where trial of issues by jury lAatter 
of right 

(3) Judgment 

(1) Where Trial of Issues by Jury Not Mat¬ 
ter of Right 

(a) In general 

(b) Adoption, modification, rejection, or 

setting aside 

(c) Necessity for, and effect of, adoption 
'(a) In General 

In equitable action* and In other actions In which 
the parties are not entitled as a matter of right to 
have issue* of fact submitted to the Jury, it has almost 
uniformly been held that the verdict or findings of a 
Jury on special issues of fact submitted to them for their 
determination are not binding on the court, but are ad¬ 
visory only. 

In equitable actions and in other actions in which 
the parties are not entitled as a matter of right to 
have issues of fact submitted to the jury, it has 
almost^® uniformly been held that the verdict or 
findings of a jury on special issues of fact sub¬ 
mitted to them for their determination are not bind¬ 
ing on the court, but are advisory only.^i While 


11. Aria.—Corbett v. Kingran, 146 P. 

922, 16 Ariz. 440. 

Terdlot held xnroper 
Verdict nndlng in favor of plaintiff 
in suit for specific performance of op¬ 
tion contract to sell land and reciting 
that defendant should make to plain¬ 
tiff a good and sufficient title to prem¬ 
ises described In designated exhibits 
vras a sufficient compliance with 
agreements between counsel, that Ju¬ 
ry might report findings Into court 
and counsel would put verdict in le¬ 
gal form, leaving court to mould de¬ 
cree for specific performance in ac¬ 
cordance with such findings.—Silver- 
man V. Alday, 38 S.E.2d 419, 200 Ga. 
711. 

la. Ga.—Methvin Mining & Invest¬ 
ment Co. V. Matthews, 93 S.B. 894, 
147 Ga. 321. 

64 C.J. p 1196 note 92. 

13. Ga.—^Methvin Mining & Invest¬ 
ment Co. v. Matthews, supra. 

14. Mo.—Randolph v. St. Joseph Gas 
Co.. APP., 260 S.W. 642. 

16. Nev.—Strattan v. Ralne, 197 P. 

694, 200 P. 633, 46 Nev. 10. 

64 C.J. p 1196 note 96. 

16. Cal.—^Learned v. Castle, 7 P. 34, 
67 Gal. 41. 

17. Ky.—^Bannon v. P. Bannon Sew¬ 
er Pipe Co.. 119 S.W. 1170, 124 S.W. 
843, 136 Ky. 656. 

64 C.J. P 1197 note 97. 

18. Ga—Carter v. Llpsey. 70 Ga 417. 
It. N.T.—Southhack v. Central < 


Trust Co.. 70 N.T.S. 1122, 62 App. 

t>lv. 260. 

aa Xtt Mlsmesot* 

(1) Jury verdict on specific ques¬ 
tions of fact submitted to Jury In 
equity action Is aa binding on court 
as general verdict In legal action.— 
Sorlie v. Thomas, 61 N.W.2d 692, 235 
Minn. 609—^Employers Mut Cas. Co. 
V. Chicago, St. P., M. & O. Ry. Co.. 60 
N.W.2d 689. 236 Minn. 804—In re 
Ydstie's Estate, 263 N.W. 447, 196 
Minn, 601—64 C.J. p 1197 note 1 [a] 
( 1 ). 

(2) The verdict Is final and deter¬ 
minative and remains so unless va¬ 
cated.—^Dose v. Insurance Co. of the 
State of Pennsylvania, 287 N.W. 866, 
206 Minn. 114—64 C.J. p 1197 note 1 
[a] (2), 

(3) It Is subject to the same rules 
as to setting verdict aside for insuffi¬ 
ciency of evidence ae a general ver¬ 
dict.—^In re Ydstie's Estate, supra— 
64 C.J. p 1197 note 1 [a] (3). 

(4) It is not to be nullified by so 
halving what Is essentially a single 
issue that, although a Jury may de¬ 
cide one half, the court may then de¬ 
cide the other half contrariwise and 
defeat the verdict.—^First Nat. Bank 
of Lakefield v. Quevll, 234 N.W. 818, 
183 Minn. 238. 

81. TJ.S.—Starns v. Humphries, C.A. 

Alaska, 189 F.2d 367. 

Alaska.—Pratt v. United Alaska Min¬ 
ing Co., 1 Alaska 96. 

Arlz.—Ltane v. Mathews, 251 P.2d 303, 
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75 Arlz. 1—Kubby v. Hammond. 198 
P.2d 134, 68 Arlz. 17—*Parker v. 
Gentry, 154 P.2d 617, 62 Arlz. 116 
—Greer v, Goesllng. 97 P.2d 218, 64 
Arlz. 488—Barth Mercantile Co. v. 
Jaramlllo, 61 F.2d 262, 46 Arlz. 365, 
reheard 69 P.2d 328, 48 Arlz. 94. 
Cal.—In re Kreher’s Estate, 238 P.2d 
160, 107 Cal.App.2d 831—In re Coz- 
aurang's Estate. 170 P.2d 694, 76 
CaI.App.2d 217—Olson V. Poster, 109 
P.2d 388 . 42 Cal.App.2d 493. 

Colo.—Sanders v. Gomez, 256 P.2d 
972, 127 Colo. 291—Moore v. Bur- 
rltt, 105 P.2d 1084, 106 Colo. 413. 
Idaho.—Predrlcksen v. Fullmer, 268 
P.2d 1165, 74 Idaho 164—Anderson 
V. Whipple, 227 P.2d 361, 71 Idaho 
112—^Nuquist v. Bauscher, 227 P.2d 
83, 71 Idaho 89—Johnson v. Brown, 
144 P.2d 198, 66 Idaho 359. 

Ill.—Mount v. Duslng, 111 N.B.2d 502. 
414 Ill. 361—^Fisher v. Burglel, 46 
N.E.2d 380, 382 Ill. 42—Oswald v. 
Newbanks, 168 N.E. 340, 336 HI. 
490—Blggerstaff v. Blggerstaff, 64 
N.E. 333, 180 Ill. 407—Ernesser v. 
Hudek, 48 N.E. 673, 169 Ill. 494— 
Guild v. Hull. 20 N.E. 666, 127 111. 
623—Shipman v. Moseley, 49 N.E. 
2d 662, 319 llLApp. 443. 

Kan.—Grannell v. Wakefield, 242 P.2d 
1075, 172 Kan. 686—^Ross v. Boss. 
31 P.2d 718, 189 Kan. 816—Bell v. 
Skinner, 239 P. 966, 119 Kan. 286. 
Ky.—Wood v. Wood, 264 S.W.2d 260 
—Alt V. Burt, 242 S.W.2d 974—Pott 
V. Richardson, 227 S.W.2d 176, 212 
Ky. 237—McWhorter v. Ballou, 221 
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by sdlie statutes it is made the duty of the court to 
listen to the advice of the jury, whether or not it 
is followed,22 and while it has been variously stated 
that the findings of the jury are ‘'entitled to re¬ 
ceive grave consideration,”23 or that they are en¬ 
titled to “weight”24 or “great weight,”25 or to 


“some weight,”*® with the court, the findings are not 
of controlling significance,*'^ and it is the duty of 
the court to consider all the evidence*® and ulti¬ 
mately to determine for itself all the questions of 
fact29 as well as of law,*® and render a decision 
which must be the result of the judgment of the 


S.W.2d 667. 310 Ky. 764—Owings v. 
Webb’s Ex’r, 202 S.W.2d 410. 304 
Ky. 748—Sells v. Hurley. 191 S.W. 
2d 212. 301 Ky. 199—Phillips V. 
Phillips. 171 S.W.2d 458, 294 Ky. 
323—Penker v. Denker. 162 S.W.2d 
S55. 290 Ky. 736—Truitt v. Truitt's 
Adm’r, 162 S.W.2d 31. 290 Ky. 632. 
140 A.L.R. 1127—Merritt v. Palmer, 
168 S.W.2d 163, 289 Ky. 141—^Law¬ 
rence V. First State Bank of Dry 
Ridge, 132 S.W.2d 60, 279 Ky. 776 
—Strong V. Whicker, 117 S.W.2d 
1017, 274 Ky. 10—Schlachter v. 

Henderson’s Adm’r, 83 S.W.2d 491, 
259 Ky. 769. 

Mo.—Huegel v. Kimber, 224 S.W.2d 
969, 359 Mo. 938—Duffy v. Barnhart 
Store Co., 202 S.W.2d 620—Shaw 

V. Butler, 78 S.W.2d 420. 

Mont.—^Vesel v. Polich Trading Co., 
28 P.2d 868, 96 Mont. 118. 

Neb.—in re Warner's Estate, 288 N. 

W. 39, 137 Neb. 25. 

Nev.—^Musgrave v. Casey, 235 P.2d 
729, 68 Nev. 471. 

N.Y.—Kutun V. Kranz, 83 N.T.S.2d 
837, 274 App.Div. 366, appeal de¬ 
nied 86 N.T.S.2d 329, 274 App.Div. 
1076, affirmed 86 N.E.2d 178, 299 N, 
Y. 616—Levy v. Niklad, 18 N.Y.S, 
2d 106. 259 App.Div. 64. reargument 
denied 19 N.Y.S 2d 771, 259 App.Div. 
818—In re Poliak’s Estate, 65 N.Y. 
S.2d 614, 183 Misc. 910—People ex 
rel. Flannery v. Worthing, 31 N.Y. 
S.2d 79, 177 Misc. 546—Scherer v. 
Scherer, 121 N.Y.S.2d 810—Pandol- 
fo v. Gaeta, 73 N.Y.S.2d 649. 

N.D.—Corpus Juris quoted la Zim¬ 
merman V. Kltzan, 43 N.W.2d 822, 
826, 77 N.D. 477. 

Ohio.—Flynn v. Sharon Steel Corp., 
60 N.E.2d 319, 142 Ohio St 145. 
<Okl.—Majors v. Majors, 263 P.2d 1012 
—Collmcr v. Collmer, 246 P.2d 360. 
206 Okl. 661—Warren v. Howell, 232 
P.2d 934. 204 Okl. 674—Jenkins v. 
Abercrombie, 228 P.2d 667, 204 Okl, 
213—^Mattingly v. Sisler, 175 P.2d 
796. 198 Okl. 107—Luke v. Patter¬ 
son. 139 P.2d 176, 192 Okl. 631, 148 
A.L.R. 679—Ward v. Ward, 119 P.2d 
64, 189 Okl. 609—Chiles v. De Lana, 
103 P.2d 63, 187 Okl. 416 —White v. 
Morrow, 100 P.2a 872, 187 Okl. 72 
—Cline v. McKee, 98 P.2d 26, 186 
Okl. 366—^Maynard v. Hustead, 90 
P.2d 80, 185 Okl, 20—Clark v. Elli¬ 
son. 71 P.2d 609, 180 Okl. 630— 
Stafford V. McDougal, 42 P.2d 620, 
171 Okl. 106—Lee v. Terrell. 40 P. 
2d 10, 170 Okl. 310 —Mid-Continent 
ILlfe Ins. Co. v. Sharrock, 20 P.2d 
154. 162 Okl. 127. 


Pa.—Goldstein v. Harding, Com.Pl., 
14 Beaver 186. 

S.D.—Bruns v. Light, 64 N.W.2d 99, 
74 S.D, 418. 

Wash.—Benedict v. Hendrickson, 143 
P.2d 826, 19 Wa8h.2d 462—Miller 
V. O'Brien. 137 P.2d 626. 17 Wash. 
2d 763—Goodwin v, ailllngham, 117 
P,2d 969, 10 Wash.2d 656—Jackson 
V. Gardner. 84 P.2d 992, 197 Wash. 
276—Carew, Shaw & Bernasconi v. 
General Cas. Co. of America, 65 P. 
2d 689, 189 Wash. 829. 

Wls.—Schneider v. Fromm Labora¬ 
tories. 63 N.W.2d 737. 262 Wls. 2— 
In re Acme Brass &. Metal Works, 
272 N.W. 856, 225 Wls. 74. 

64 C.J. p 1197 note 2. 

Issue ooguJsahle hoth at law and in 
equity 

Even if issue involved In suit in 
equity is one cognizable both at law 
and In equity, neverthelese verdict of 
jury would not be binding on chancel¬ 
lor.—Transylvania University v. Mc¬ 
Donald’s Kx’r, 126 S.W.2d 1117, 277 
Ky. 608. 

Bffeot of statute 

(1) Under provisions of statute as 
to the force of the verdict jury’s find¬ 
ings on fact issues framed for jury 
trial under the same statute in equity 
case are conclusive, if supported by 
any evidence, and presiding judge can 
only affirm verdict or set it aside and 
order new trial, but he may have Jury 
make findings on issues for his aid 
and enlightenment In determining 
Judgment to be rendered, since such 
right is Independent of the statute, 
and when he does, he is not bound to 
accept Jury's verdict in deciding on 
judgment.—Momeler v. John McAlis¬ 
ter, Inc., 3 S.B.2d 606, 190 S.C. 629— 
Johnstone v. Matthews, 191 S.E. 223, 
183 S.C. 360. 

(2) Statutory amendment includ¬ 
ing, within equitable suits in which 
jury is only advisory, suits to fore¬ 
close mortgages and other liens, was 
Intended to be applicable to an action 
to recover money claimed to be ow¬ 
ing on a contract. If foreclosure of a 
mortgage or other lien to secure pay¬ 
ment thereof is also sought.—Petty 
V. Clark, 192 P.2d 589, 113 Utah 205. 

33. Ariz,—Greer v. Ooesling, 97 P. 
2d 218, 64 Arlz. 488—Stukey v. Ste¬ 
phens, 296 P. 973, 87 Arlz. 514. 

64 C.J. p 1198 note 3. 

23- N.D.—Peckhan v. Von Bergen, 
80 N.W. 769, 861, 8 N.D. 695. 

34. Idaho.—Fredrickson v. PttUtner, 
I 268 P.2d 1166, 74 Idaho 64. 
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35. Ind.—Reddick v. Keesllng, 28 N. 
B. 316, 319, 129 Ind. 128. 

S.C.—Peake v. Peake, 17 S.C. 421. 

36. Ky.—Glenn v. Crescent Coal Co., 
140 S.W. 43, 146 Ky. 187. 87 L.R.A., 
N.S.. 197. 

27. Kan.—Grannell v. Wakefield, 242 
P.2d 1076, 172 Kan. 686—Minch v. 
Winters, 263 P. 678. 122 Kan. 642. 

38. N.D.—Corpus Juris quoted in 
Zimmerman v. Kitzan, 48 N.W.2d 
822, 827, 77 N.D. 477. 

Okl.—Costello V. Sims, 288 P. 449, 106 
Okl. 94. 

128. Mo.—^Duffy V. Barnhart Store 
Co., APP., 202 S.W.2d 620. 

I N.Y.—^In re Poliak's Estate, 66 N.Y.S. 
2d 614, 183 Misc. 910. 

N.D.—Corpus Juris quoted lu Zim¬ 
merman V. Kltzan, 43 N.W.2d 822, 
827, 77 N.D. 477. 

Okl.—Majors v. Majors, 263 P.2d 1012 
—Collmer v. Collmer, 246 P.2d 860, 
206 Okl. 661—Warren v. Howell, 232 
P.2d 934, 204 Okl. 674—Jenkins v. 
Abercrombie, 228 P.2d 667, 204 Okl. 
213—Mattingly v. Sisler, 176 P.2d 
796, 198 Okl. 107—Chiles V. De 
Lana, 103 P.2d 63, 187 Okl, 416— 
White V. Morrow, 100 P.2d 872. 187 
Okl. 72—Cline v. McKee. 98 P.2d 26, 

186 Okl. 366—Maynard v. Hustead, 
90 P.2d 30, 186 Okl. 20—Ball v. 
Fleshmon, 83 P.2d 870, 183 Okl. 684 
—Bert Whtteis, Inc. v. Motor 
Mortg. Co., 77 P.2d 698, 182 Okl. 384 
—Fast v. Gilbert, 57 P.2d 846, 177 
Okl. 132—Mid-Continent Life Ins, 
Co, V. Sharrock, 20 P.2d 154, 162 
Okl. 127. 

64 C.J. p 1198 note 8. 

30. N.D.—Corpus Juris quoted in 

Zimmerman v. Kltzan, 43 N.W.2d 
822, 827, 77 N.D. 477. 

Okl-—Majors v. Majors, 263 P.2d 1012 
—Collmer v. Collmer, 246 P.2d 360, 
206 Okl. 661—^Warren v. Howell, 
232 P.2d 934, 204 Okl. 674—Jenkins 
V. Abercrombie, 228 P.2d 667, 204 
Okl. 213—Mattingly v. Sisler, 176 
P.2d 796, 198 Okl. 107—Chiles v. 
De Lana, 103 P.2d 68, 187 Okl. 416 
—White V. Morrow, 100 P.2d 872, 

187 Okl. 72—Cline v. McKee, 98 P. 
2d 26, 186 Okl. 366—Maynewd v. 
Hustead, 90 P.2d 30, 186 Okl. 20— 
Bert Whlteis, Inc. v. Motor Mortg. 
Co„ 77 P.2d 698, 182 Okl. 384—Ball 
V. Fleshman. 88 P.2d 870. 188 Okl. 
634—Mid-Continent Life Ins. Co. v. 
Sharrock. 20 P.2d 164, 162 Okl. 127. 

64 C.J. p 1198 noU 9. 



89 C.J.S, 


§ 587 TRIAL 

court,31 the findings or verdict at most being only 
evidence for the information of the court.32 Xhe 
mind to be convinced is, after all, the mind not 
of the jury, but of the court.33 

(b) Adoption, Modification, Rejection, or 
Setting Aside 

Where the verdict of the Jury Is merely advisory, 
the court may adopt the verdict or findings In whole or 
in part, or modify them, or disregard them altogether. 


Where the verdict of the jury is merely ad^fcory, 
the court may adopt the verdict or findings in whole 
or in part,3* or modify them,35 or disregard them 
altogether.33 If the court, for any reason, is dis¬ 
satisfied with the verdict or findings, it may set 
them aside and order a new trial.37 However, it is 
not bound to order a new trial,38 or a mistrial,33 
since the verdict of a jury is merely advisory,^® 
but may make findings of its ownii according to its 
own judgment^3 and enter a judgment in accordance 


31. N.I>.—Corpus juris uuotsd iu 

Zimmerman v, Kltzan, 43 N.W.2d 
822, 827, 77 N.P. 477, 

64 C.J. p 1198 note 10. 

38. N.D.—corpus Juris ^luoted in 
Zimmerman v. Kltzan, 43 N.'VV.2d 
822, 827. 77 N.P. 477. j 

64 C.J. p 1198 note 11. 

33. N.D.—Corpus juris quoted in | 
Zimmerman v. KHzan, supra— 
Emery v. First Nat. Bank, 156 N.W. j 
105, 32 N.D. 675. 

34. Alaska,—^Pratt v, Umted Alaska 
Mining Co., 1 Alaska 95. 

Cal.—In re Kreher’a Estate, 238 P.2d 
160, 107-Cal.App.2d 831. 

Idaho.—^Anderson v. Whipple, 227 p. 
2d 351, 71 Idaho 112. 

Ill.—Shipman v. Moseley, 49 N.E,2d 
662, 319 Ill.App. 443. 

Kan.—Grannell v. Wakclleld, 242 P.2d 
1076. 172 Kan. 686. 

Ky.—Sells v. Hurley, 191 S.W.2d 212. 
301 ,Ky. 199. 

Mo—Huegel v. Klmber, 224 S.W.2d 
959. 369 Mo. 938. 

Mont.—Golden Kod Min. Co. v. Puk- 
Vich, 92 P.2d 316, 108 Mont. 669— 
Yellowstone National Bank v. Mc¬ 
Cullough, 164 P. 919, 61 Mont. 690. 

N.Y.—McClave v, Gibb. 62 N.E. 186, 
167 N.Y. 413—^Rubin v. Dairymen’s 
League Co-op. Ass’n, 18 N.Y,S.2d 
466, 259 APP.Div. 23, affirmed 29 N. 
E.2d 458, 284 N.Y, 32, reargument 
denied 31 N.E,2d 927. 284 N.Y. 816 
•—People ex rel. Flannery v. Worth¬ 
ing, 31 N.T.S,2d 79, 177 MIsc. 645. 

N.D.—Corpus juris quotsd iu Zim¬ 
merman V. Kltzan, 43 N.W.2d 822, 
827, 77 N.D. 477. 

Okl.—Chiles V. De Lana, 103 P.2d 63, 
187 Okl. 416—Cline v. McKee, 98 P. 
2d 25, 186 Okl. 366—Ball v. Flesh- 
man. 83 P.2d 870, 183 Okl. 634— 
Bert Whltels, Inc. v. Motor Mortg. 
Co., 77 P.2d 698, 182 Okl. SSI- 
Past V. Gilbert, 67 P.2d 846. 177 
Okl. 132—Mid-Continent Life Ins 
Co. V. Sharrock, 20 P.2d 164, 162 
Okl. 127. 

Wash.—Jackson v. Gardner, 84 P.2d 
992, 197 Wash. 276. 

Wis.—-Schneider v. Fromm Labora¬ 
tories, 63 N.W.2d 737, 262 Wis. 2. 

64 C.J. p 1199 note 13. 

3B. N.Y.—McClave v. Gibb, 62 N.E. 

186, 167 N.Y. 413—People ex rel. 
Flannery v. Worthing, 31 N.Y.S.2d 
79. 177 Misc. 646. j 


N.D.—Corpus Juris Quoted la Zim¬ 
merman V. Kltzan, 43 N.W.2d 822, 
827, 77 N.D. 477. 

Pa.—Goldstein v. Harding, Com.Pl., 
14 Beaver 186 

64 C.J. p 1199 note 14. 

36. Ariz.—Lane v. Mathews, 251 P. 
2d 303, 76 Ariz, 1, 

Cal—In re Kreher’s Estate, 238 P.2d 
150, 107 Cal.App.2d 831 

Idaho.-—Nuqqist v. Bauschcr, 227 P.2d 
8.3, 71 Idaho 89—Rees v. Gorham, 
164 P 88, 30 Idaho 207. 

Kan,—Grannell v. Wakefield, 242 P. 
2d 1075, 172 Kan. 685. 

Ky.—Poff V. Richardson, 227 S.W.2d 
176, 312 Ky. 237—McWhorter v. 
Ballou, 221 S.W.2d 667, 310 Ky. 
764—Sell.9 V. Hurley. 191 S.W 2d 
212, 301 Ky. 199—Phillips v. Phil- 
lip.s, 171 S.W.2d 458, 294 Ky. 323 
.—Lawrence v. First State Bank of 
Dry Ridge, 132 S.W.2d 60, 279 Ky. 
775. 

Mo.—Huegel v. Klmber, 224 S.W.2d 
959, 359 Mo. 938. 

N.Y.—McClave v. Gibb, 62 N.E. 186, 
157 N.Y. 413—Rubin v. Dairymen's 
League Co-op. Ass'n, 18 N.Y.S.2d 
4G6, 269 App.Div. 23, affirmed 29 
N.E.2d 458. 284 N.Y. 32, rehearing 
denied 31 N.E.2d 927, 284 N.Y. 816 
—Levy V. Niklad. 18 N.Y.S.2d 105, 
269 App.Div. 64, reargument denied 
19 N.TS.2d 771. 269 ApP.Div. 818 
—People ex roi. Flannery v. Worth¬ 
ing, 31 N.Y.S 2d 79. 177 Misc. 645. 

N.D.—Corpus Juris QUOtsd iu Zim¬ 
merman V. Kitzan, 43 N.W.2d 822, 
827, 77 N.D 477. 

Okl.—Luke v. Patterson, 139 P.2d 176, 
192 Okl. 631, 148 A.L R. 679—Chiles 
V. De Lana, 103 P.2d 63. 187 Okl. 
416—Cline v. McKee, 98 P.2d 26, 186 
Okl. 366—Tobm v. O'Dreiter. 85 P. 
1121, 16 Okl. 600—Ball v. Fleshman, 
83 r.2d 870, 183 Okl. 634—Bert 
Wiiitels, Inc. v. Motor Mortg. Co., 
77 P.2d 698. 182 Okl. 384—Fast v. 
Gilbert, 57 P.2d 846, 177 Okl. 132— 
Mid-Continent Life Ins. Co. v. Shar¬ 
rock. 20 P.2d 154. 162 Ok!. 127. 

Wash.—Jackson v. Gardner, 84 P.2d 
992, 197 Wash. 276. 

Wis.—In re Acme Brass & Metal 
Works. 272 N.W. 356, 225 Wis. 74. 

64 C.J. p 1199 note 15. 

37. U.S.—(American) Lumbermen’s 
Mut. Cas. Co. of Illinois v. Timms & 
Howard, C.C.A.N.Y., 108 F.2d 497. 
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N.Y.—Consolidated Laundries Corpo¬ 
ration V. Roth. 270 N.Y.S. 881, 241 
App.Div. 48. 

N.D.— Corpus juris quoted in Zim¬ 
merman V. Kitzan, 43 N.W.2d 822, 
827, 77 N.D 477. 

Pa.—Goldstein v, Harding, Com.Pl., 
14 Beaver ISG 
64 C.J. p 1199 note 16. 

38. N D — Corpus Juris quoted in 

Zimmerman v Kltzan, 43 N.W.2d 

822, 827, 77 N D. 477, 

64 C.J. p 1199 note 17. 

39. N.D — Corpus Juris quoted In 

Zimmerman v. Kitzan, 43 N.W.2d 

823, 827, 77 N.D. 477. 

S.C.—Whetstone v, Dreher, 136 S.E 
209, 138 S i\ 169. 

40. N D — Corpus Juris quoted in 

Zimmerman v. Kitzan, 43 N.W.2d 
822, 827, 77 N.D. 477. 

Wis,—In ro Keenan’s Will, 176 N.W. 
877, 171 Wis. 94. 

41. Alaska.—Pratt v. United Alaska 
Mining Co., 1 Alaska 95, 

Idaho.—Nuquist v. Bauscher, 227 P.2d 
83, 71 Idaho 89. 

Kan.—Grannell v. Wakefield, 242 P.2d 
1075, 172 Kan. 085. 

Ky—Merritt v. Palmer. 158 S.W.2d 
163, 289 Ky. 141—Lawrence v. First 
State Bank of Dry Ridge, 132 S.W. 
2d 60, 279 Ky. 775 

N.Y.—McClave v. Gibb, 62 N.E. 186, 
157 N.Y, 413—Levy v. Niklad. 18 
N.yS.2d 105, 259 App.Div. 54, re- 
argument denied 19 N.Y S.2d 771, 
269 App.Div. 818—People ex rel. 
Flannery v. Worthing, 31 N.Y.S.2d 
79, 177 Misc. 645. 

N.D.— Corpus Juris quoted in Zim¬ 
merman v, Kltzan, 43 N.W.2d 822, 
827, 77 N.D. 477. 

Okl.—Luke V. Patterson, 139 P.2d 176, 
192 Okl. 631, 148 A.L R. 679. 

Wis.—In re Acme Bra.ss & Metal 
Works, 272 N.W. 356, 225 Wla, 74 
—Gavahan v. Shorewood, 228 N.W. 
497, 200 Wis. 429—Baumbach Co. 
V. Hobkirk, 80 N.W. 740, 104 Wis. 
488. 

64 C.J. p 1199 note 20. 

Flndingr by court held justlfled 

Mont—^Vesel v. Polich Trading Co., 
28 P.2d 858, 96 Mont. 118. 

42. N.Y.—Learned v. Tillotson, 97 
N.Y. 1, 49 Am.R. 508. 
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with^its own determination,as though the trial 
had taken place without a jury,<^ or, what is an 
equivalent, it may direct a particular verdict on 
the facts as being in accord with its own conclu¬ 
sions.^ 5 

(c) Necessity for, and Effect of. Adoption 

Before a verdict or findings can become effective or 
be made the basis of a Judgment, they must be approved 
or adopted by the court in some unmistakable manner. 

Before a verdict or findings can become effec¬ 
tive,^® or be made the basis of a judgment,they 
must be approved or adopted by the court in some 
unmistakable manner.^® Until adopted, the verdict 
is not proof of the facts found thereby,^^ but only 
of the fact that it was rendered.®® If, however, 
the verdict or findings are adopted by the court, 
they become its findings or verdict,to the extent 
to which the issues made by the pleadings arc 
covered.®^ When adopted, a verdict has the con¬ 
clusive effect of a final adjudication.^^ 

(2) Where Trial of Issues hy Jury Matter of 
Right 

Where, notwithstanding the equitable nature of the 
action, the parties are entitled to a Jury trial of specific 
legal issues of fact or of alt the issues of fact in the 
case, the verdict is not merely advisory but is binding 
on the court and the parties. 
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Where, notwithstanding the equitable nature of 
an action, the parties arc by positive provision of 
organic law or statute entitled to a jury trial of 
specific legal issues of fact therein designated,^* 
or of all the issues®® of fact in the case, the ver¬ 
dict is not merely advisory, unless the right to a 
jury is waived,®® but is binding on the court and the 
parties, having the same force and effect as ver¬ 
dicts in ordinary jury trials,®"^ and it cannot be set 
aside unless it is palpably against the weight of the 
evidence,®® or for some other reason authorized by 
law and the facts.®® However, the court will have 
the right to set aside the verdict if it considers 
it contrary to the weight of evidence.®® 

In most jurisdictions, where organic or statutory 
provisions of the character under consideration are 
in force, the verdict is given this effect only in 
cases where legal issues are submitted to the 
jury,®t although in at least one jurisdiction the 
verdict would seem to be conclusive irrespective of 
whether the issues submitted were legal or equi- 
table.®^ 

(3) Judgment 

The Judgment must be baeed on the findings of the 
court rather than on the Jury verdict. 

The judgment must be based on the findings of 


N.D.—Oorptui Jvrle quoted in. Zim¬ 
merman V Kltzan, 43 N'W.2d 822, 
827, 77 ND. 477, 

43. Ky—Phillips v. Phillips, 171 S. 

W.2d 458, 294 Ky. 323 
N.D,—<lorpae Jnrls quoted In Zim¬ 
merman v. Kltzan, 43 N.W.2d 822, 
827, 77 N.D. 477. 

Pa.—Goldstein v Harding, Com.Pl., 
14 Beaver 186. 

Wls.—In re Acme Brass & Metal 
Works, 272 NW. 356, 226 Wls 74— 
Gavahan v. Shorewood, 228 N.W, 
497, 300 Wls. 429—Baumbach Co. 
V. Hobkirk, 80 N.W. 740, 104 Wis. 
488. 

64 C.J. P 1199 note 22. 

Setting* verddet aside 

On trial of a feigned Issue In chan¬ 
cery, chancellor may set verdict aside 
and enter such a decree as In his 
judgment equity demands, or If his 
conscience is satisfied from the evi¬ 
dence as to where the equities lie, he 
may enter a decree without setting 
aside the verdict.—Shipman v. Mose¬ 
ley. 49 N.E.2d 662, 319 Ill.App. 443. 
4^ N.D.—Corpus Juris quoted in 
Zimmerman v. Kltzan. 43 N.W.2d 
822, 827, 77 N.D. 477. 

64 C.J. p 1199 note 23. 

45. Cal.—Galvin v. Palmer, 45 P. 
172, 113 Cal. 46. 

Vt.—^In re Peck’s Estate, 88 A. 668, 
87 Vt 184. 


46. R I.—Dyson v. Rhode Island Co., 
57 A. 771, 26 R.I. 600, 66 D.R.A 
236, 

47. Cal— Bradley Co. v. Bradley. 173 
P. 1009, 37 Cal App. 270. 

N T —Vcrmllyca v. palmer, 62 N. Y 
471 

48. Cal.—^Bradley Co. v. Bradley, 173 
P. 1009. 37 CaLApp. 270. 

49. Nev.—Duffy v. Moran, 12 Ncv. 
94. 

BO. Nev.—Duffy v. Moran, supra. 

61. Arlz.—^Kubby v. Hammond, 198 
P,2d 134, 68 Arlz. 17. 

Kan—Grannell v. Wakefield, 242 p. 

2d 1075, 172 Kan. 686. 

64 C.J. p 1199 note 30. 

52. Cal.—Warring v. Preear, 28 P. 
115, 64 Cal. 64. 

Colo.—Wilson V. Ward, 66 P. 673, 26 
Colo. 39. 

53. Cal.—Clink v. Thurston. 47 Cal. 

21 . 

54. N-T.—People ex rel. Flannery v. 
Worthing. 31 N.T.S.2d 79, 177 Misc. 
545. 

Utah.—Petty v. Clark, 129 P.2d 568, 
102 Utah 186. 

64 C.J. p 1200 note 33. 

55. N.T.—Mellen v. Mellen, 21 N.T. 
Civ.Proc. 301. 

64 C.J. p 1200 note 84. 
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I 58. Okl.—Clark v. Ellison, 71 P.2d 
609, 180 Okl. 630. 

I 57. Ky.—Truitt v. Truitt’s Adm’r, 
162 S W.2d 31, 290 Ky. 632, 140 A L. 
R, 1127—Transylvania University 
V. McDonald's Ex'r, 126 S.W.2d 1117. 
277 Ky. 608—Campbell v. Chriswell. 
102 S.W.2d 369. 267 Ky. 693. 

S.C.—Standard Warehouse Co. v. At¬ 
lantic Coast Line R. Co., 71 8.B.2d 
893, 222 S.C. 93. 

64 C J. p 1200 note 36. 

Aetioa preseatiag sqnltabls dsfsass 
A Jury verdict in an action pre¬ 
senting an equitable defense, sus¬ 
tainable only If plaintiff had no cause 
of action at law, was not advisory, 
hut was binding on trial court.— 
Fleming v. Buerkll, 293 P. 462, 169 
Wash. 460—46 C.J. p 163 note 90 [g] 
( 6 ). 

58, Ky.—Louisville A N. B. Co. V, 
Tuttle. 203 S.W. 308, 180 Ky. 669. 

64 C.J. p 1200 note 37. 

59. Ky.—Elkhorn Land & Improve¬ 
ment Co. V. Wallace, 24 S.W.2d 660, 
232 Ky. 741. 

80. N.C.—Whltted V. Fuquay, 37 S.B. 
141, 127 N.C. 68. 

81. Cal.—Ito V. Watanabe, 2 P.2d 
799, 213 Cal. 487. 

64 C.J. p 1200 note 40. 

02. N.C.—Whltted V. Fuquay, 87 KB. 
141. 127 N.C. 68. 
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the court rather than on the jury verdict,and 
it is well settled that it is error to render judg¬ 
ment simply on the verdict of a jury which is 
merely advisory.®* The judgment must be the 
result of the conclusions of the judge both on the 
law®® and the facts.®® The verdict does not re¬ 
lieve the court of the necessity of entering legal 
conclusions,®'^ or of making findings of fact as a 
basis for the judgment,®® especially where only 
part of the material issues made by the pleadings 
is submitted by the jury;®® and this is so whether 
or not either party specifically demand findings,”^® 
Where a verdict covers only one phase of the is¬ 
sues of fact, the court is authorized to render judg¬ 
ment on the issues not covered. 

§ 588. View or Inspection 

a. Power or duty to make 

b. Purpose for which view or inspection 

permissible 


89 

c. Method of making 

d. Objections and exceptions 

a. Power or Duty to Make 

On a trial of a cauae by the court sitting without a 
Jury, it ig generally held that the court has a discretion¬ 
ary power to Inspect material objects or to view premises 
in dispute or premises where facts material to the cause 
have occurred. 

On a trial of a cause by the court without a jury, 
it has very generally been held that the judge try¬ 
ing the case may, in the exercise of his discretion, 
inspect material objects, or view premises in dispute 
or premises where facts material to the cause have 
occurred but it also has been held that a court 
is in error if it resorts to a view to enlighten itself 
as to material facts of a case."^® While this power 
has sometimes been expressly conferred by stat¬ 
ute,"^* no statutory authority is necessary to the 
exercise thereof.'^® The power may be exercised on 
the request of either or both parties.'^® In some 
jurisdictions it has been held that the trial judge 


63. Nov.—Muagrave v. Casey, 235 
P.2d 729. 68 Nev. 471. 

64 . XJ.S.—Starns v, Humphries, C.A. 
Alaska. 189 F 2d 357. 

N.D.—Corpus Juris qLUoted in Zim¬ 
merman V. Kitzan, 43 N.W.2d 822, 
827, 77 N.D. 477. 

Wash.—Miller v. O’Brien. 137 P.2d 
526, 17 Wash.2d 763. 

64 C.J. p 1200 note 42. 

66. N.D.—Corpus Juris quoted in 
Zimmerman v. Kltzan, 43 N.W.2d 
822, 77 N.D. 477. 

64 C.J. p 1200 note 44. 

66. N.D.—Corpus Juris quoted in 
Zimmerman v. Kitzan, 43 N.W.2d 
822, 827, 77 N.D, 477. 

64 C.J. p 1200 note 46. 

67. U.S.—Starns v. Humphries, C.A. 
Alaska, 189 F.2d 357. 

68. U.S.—Starns v. Humphries, su¬ 
pra- 

Cal,—In re Kreher's Estate, 238 P.2d 
160, 107 Cal.App.2d 831. 

Idaho.—^Anderson v. Whipple, 227 P. 
2 d 361, 71 Idaho 112. 

N.D.—Corpus Juris quoted la Zim¬ 
merman V. Kltzan, 43 N.W.2d 822, 
827, 77 N.D. 477. 

64 C.J. p 1200 note 46. 

69. Cal.—Sanders v. Simclch, 2 P. 
741, 66 Cal. 60. 

N.D.—Corpns Juris quoted ta Zim¬ 
merman V. Kitzan, 43 N.W.2d 822, 
827. 77 N.D. 477. 

70. Cal.—Haight v. Tryon, 44 p. 318, 
112 Cal. 4. 

N.D.—Corpus Juris quoted la Zim¬ 
merman V. Kltzan, 43 N.W.2d 822, 
827, 77 N.D. 477. 

71. Ky.—McWhorter v. Ballou, 221 
S.W.2d 667, 810 Ky. 764. 


72. Ala.—Fuller v Blackwell, 21 So. 
2d 617, 246 Ala. 476. 

Conn.—Greenberg v. City of Water- 
bury, 167 A. 83, 117 Conn. 67, 

Iowa.—Huffman v. Hill, 66 N.W.2d 
205—Corpus Juris cited ia Hamp¬ 
ton V, Burrell, 17 N.W.2d 110, 117, 
236 Iowa 79. 

Mich.—^Hering v. City of Royal Oak, 
40 N.W,2d 133, 326 Mich. 232— 
Mettetal v. Hall, 284 N.W. 698, 288 
Mich. 200. 

Mo.—Corpus juris cited la State ex 
inf. McKlttrick ex rel. Chambers 
V. Jones, 186 S.W.2d 17, 22, 363 Mo. 
900. 

Neb.—Blrdwood Irr, Dist. v. Brod- 
beck. 29 N.W.2d 621. 148 Neb. 824 
—Devore v. Board of Equalization, 
13 N.W.2d 451, 144 Neb 361—Carter j 
V. Parsons, 286 N.W. 696, 136 Neb. 
616. 

Ohio.—Kirkland v. Archbold, App., 
113 N.E.2d 496—Peltier v. Smith, 66 
N.E.2d 117, 78 Ohio APP. 171. 

Pa.—Cowan v. Bunting Glider Co., 
49 A.2d 270, 169 Pa.Super. 673. 

64 C.J. p 1200 note 60. 

View by jury: 

, In: 

Criminal cases see Criminal Law 
5 986. 

Eminent domain proceedings see 
Eminent Domain § 435. 

Power to grant and mode of con¬ 
ducting see supra § 47. 
Unauthorized view and inspection 
see supra fi 459. 

View by court held aot error 

Ky.—Wilcox V. Lee, 94 S.W.2d 294, 
264 Ky. 65. 

Mich,—Toussalnt v. Conta, 290 N.W. 
830, 292 Mich. 866. 
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Ohio.—In re Dlgbie’s Estate, App., 
79 N.B 2d 169. 

73. Tex —Conner v. Parker, Civ.App., 
181 S W.2d 873. 

74. Canal Zone.—^Arosemena v. Par¬ 
edes, 2 Canal Zone 41. 

Statute relating to view by court 
sitting with jury is not confined to 
jury cases and to courts which sit 
with juries.—Madden v. Boston Ele¬ 
vated Ry., 188 N.E. 234, 284 Mass. 
490. 

75. Ala.—Watt v. Lee, 191 So. 628. 
238 Ala, 461. 

Ma-s.s.—Berlandl v. Commonwealth, 60 
N.E.2d 210, 314 Mass. 424—Madden 
V, Boston Elevated Ry., 188 N.E. 
234, 284 Mass. 490. 

Mich.—Corpus Juris cited in Valen¬ 
tine v. Malone, 257 N.W. 900, 269 
Mich. 619. 

Neb.—Corpus Juris cited in Carter v. 

Parsons, 286 N.W. 696, 698, 136 
I Neb. B15. 

! S.D.—Mason v. Braught, 146 N.W, 
687, 33 S.D. 559. 

Action of court held not error 

Although statute authorizing a 
view of premises by a jury where, 
in the opinion of the court, it is prop¬ 
er for the jury to have a view of the 
property involved, does not specifi¬ 
cally provide that courts may have a 
like privilege of examining the prop¬ 
erty, action of trial court In view¬ 
ing premises was not error,—Tax¬ 
payers League of Wayne County v. 
Wightman, 296 N.W. 886. 139 Neb. 
212 . 

76. Iowa.—^Melson v. Ormsby, 161 N. 
W. 817, 169 Iowa 522, 

64 C.J. p 1201 note 53. 
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may exercise the power on his own motion,’^ but 
in other jurisdictions the rule is that there is no 
authorization for a view without the knowledge and 
consent of the parties.*^® In the absence of statute 
providing otherwise,^9 it is entirely within the dis¬ 
cretion of the court as to whether or not it will 
view the premises;®*^ and it may refuse a request 
to do so,®i even after the court has stated that it 
intended to inspect the premises, if the party ask¬ 
ing the inspection is given a sufficient opportunity 
to supply any deficiency in the evidence that he 
might have allowed to exist by reason of his belief 
that the court was going to make such inspection.®2 
It has been held that a view would be unwarranted 
where the trial court is making a ruling on a de¬ 
murrer.®® 

View outside of jurisdiction. It has been stated 
that the power to inform itself by a view, outside 
the territory of its jurisdiction, is inherent in a 
court at common law.®^ Taking of a view in an¬ 
other state by the court as the trier of the facts, to 
acquire material information obtainable by inspec¬ 


tion only, is not so far beyond the jurisdiction of 
the court as to render all subsequent proceedings, in¬ 
cluding judgment therein, void, but, if an irregular¬ 
ity in the trial, it is obviated by the consent of the 
parties or the absence of their objection thereto.®® 

b. Purpose for Which View or Inspection Per¬ 
missible 

A view or inspection is permissible for the purpose 
of enabling the court to understand the evidence and 
properly to apply It, but the authorities are In conflict 
as to whether or not the facte ascertained on the view 
can be considered as evidence or have the effect of sup¬ 
plying evidence. 

A view or inspection of the character under con¬ 
sideration is permissible for the purpose of enabling 
the court properly to understand the evidence,*® 
and properly to apply it.®'^ A view may be con¬ 
sidered as bearing on the credibility of the witnesses 
who appeared at the trial.®® It cannot be con¬ 
sidered as evidence or have the effect of supplying 
evidence independent of, or in addition to, that 
taken in the course of the trial,®® or supplant evi- 


77. Cal.—^Noble v. Kertz & Sons 
Peed & Fuel Co. 164 P.2d 267. 72 
Cal.App 2d 16'3. 

Neb—Liippincott V. Lippincott, 13 N. 
W.2d 721, 144 Neb. 486~-Carter v. 
Parsone, 286 N.W. 696, 136 Neb. 
515. 

64 C.J. p 1201 note 64. 

78. Colo.—^Denver Omnibus & Cab 
Co. V. J. R. Ward Auction Co., 107 
P. 1073, 47 Colo. 446. 

Ga.~AtlantIc & B. Ry. Co v. Mayor, 
etc., of City of Cordele, 54 S E. 
165, 125 Ga. 373. 

N.T.—^Anderson v. L<ebla.np, 211 N.Y. 

S. 613, 125 Misc. 820. 

Ohio.—^Webster v. Pullman Co., 200 
N.E. 188, 51 Ohio App. 131, error 
dismissed Pullman Co. v. Webster, 
200 N.E. 194. 130 Ohio St. 409, dis¬ 
missed 5 N.E.2d 498. 132 Ohio St. 
197, certiorari denied 67 S.Ct. 940, 
301 U.S. 706. 81 L.Bd. 1360. 

Wotiee 

With respect to right to view scone 
of accident when Judge is tribunal 
of facts, he may do that which he 
might properly permit jury to do, 
subject to similar limitations as to 
notice and opportunity of parties to 
be present,—Greenberg v. City of 
Waterbury. 167 A. 83. 117 Conn. 67. 

▼Isw without oonssnt hold improper 
N.T.—^Nead v. D1 Leva, 66 N.Y.S.2d 
209, 269 App.Div. 873. affirmed 66 
N.E.2d 174, 296 N.T. 768. 

78. S.C.--Parrott v. Barrett. 62 S.E. 
241. 81 S.C. 255. 

80. Ala-—Mutual Service Funeral 
Homes v. Fehler, 68 So.2d 770. 267 
Ala. 854. 

89 C.J.S.—24 


Wash.—Graham v. New York Life 
Ins. Co., 47 P.2d 1029. 182 Wash. 
612. 

64 C.J, p 1201 note 56. 

Disoretiou must not be abused 
Neb—Carter v. Parsons, 286 N.W. 

I 696, 136 Neb. 516. 

I Talcing of view held not mandatory 
N.H.—State v, Cote, 58 A.2d 749, 95 
! N.H. 108. 

[Wash.—Forbus v. Knight, 168 P.2d 
822, 24 Wa8h.2d 297. 

' FaUnre to view held not error 
Conn.—Chatkin v. Talarskl, 198 A. 
611, 123 Conn. 167. 

81. Wash.—^Porbus v. Knight, 163 
P.2d 822. 24 Wash.2d 297. 

64 C.J. p 1201 note 67. 

Sefueal to view held not error 
Cal.—Crawford v. Senegram, 46 P. 

2d 173, 7 Cal.App.2d 449. 

Wash.—Graham v. New York Life 
Insurance Co.. 47 P.2d 1029, 182 
Wash. 612. 

82. Cal.—Urton v. Ousdal, 257 P. 
684, 84 Cal.App. 211. 

83. Cal.—Dake v. Smith, 234 P.2d 
1022, 106 Cal.App.2d 808. 

84. Mass.—Madden v. Boston Ele¬ 
vated Ry., 188 N.E. 234, 284 Mass. 
490. 

85. N.H.—Carpenter v. Carpenter, 
101 A. 628, 78 NJH. 440, L.R.A. 
1917F 974. 

86. Cal.—^Noble v. Kerts & Sons 
Feed & Fuel Co., 194 P.2d 257, 72 
Cal.App.2d 163. 

Fla.—Atlantic Coast Line R. Co. v. 

Hendry, 150 So. 598, 112 Fla. 391. 
Ky.—^Fltzhugh V. Lioulavllle & N. R. 
Co., 189 S.W.2d 592, 800 Ky. 509 
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—Owings V. Tabott, 90 S.W.2d 723, 
262 Ky. 560. 

N.J.—Bancroft Realty Co. v. Alcnce- 
wlcz, 72 A.2d 360, 7 N.J.Super. lOB 
Or.—Jack v. Hunt, 266 P.2d 261, 200 
Or. 263. 

Pa.—^Unlon Nat. Bank of Pittsburgh 
v. Crump, 37 A,2d 783, 349 Pa. 339 
—Union Nat. Bank v. Crump, 92 
Pittsb.Leg.J. 361, affirmed 87 A.2d 
733, 349 Pa. S39. 

R.I.—Rletzel v. Cary, 19 A.2d 760. 
67 R.I. 418. opinion adhered to 21 
A.2d 6, 67 RI. 101. 

64 C.J. p 1201 note 60. ^ 

87. Idaho.—Uhrig v. Coffin, 240 P. 
2d 480, 72 Idaho 27J. 

Ky.—Corpus Juris oitsd In Fltzhugh 

V. Louisville & N. R. Co., 189 S.W. 
2d 692, 300 Ky. 609—Owings v. 

I Tabott, 90 S.W.2d 723, 262 Ky. 

I '560. 

Neb.—Independent Stock Farm v. 

Stevens, 259 N.W. 647, 128 Neb. 

I 619. 

64 C.J. p 1201 note 6l. 

88. Ark.—Mitcham v. Temple, 228 8. 

W. 2d 817, 215 Ark. 860. 

Pa.—^Warrick v. Zoning Board of Ad¬ 
justment, 77 Pa.Dlst. & Co. 896. 

89. Fla.—Atlantic Coast Line R. Co. 
V. Hendry. 160 So. 698, 112 Fla. 
391. 

Idaho.—Uhrig v. Coffin, 240 P.2d 480, 
72 Idaho 271. 

Ky.—Owings v. Tabott, 90 S.W. 2d 
I 723, 262 Ky. 660. 

Mich.—Corpus Juris olted in Valen¬ 
tine V. Malone. 267 N.W. 900, 904, 

I 906, 269 Mich. 619. 97 A.L.R. 126. 
Or.Wack v. Hunt, 266 P.2d 261, 200 
I Or. 268. 
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dence adduced,®® or meet the requirement that proof 
of necessary facts be made.®l On the other hand, 
it has been held in some jurisdictions that the facts 
ascertained by a view are to be considered as in 
evidence and given due weight in reaching a con¬ 
clusion irrespective of consent of the parties,®2 or 
where the parties have notice of, or have consented 
to, the view.®® 

There are some decisions in which the view has 


been held to be a source of independent evidence 
where consent appears, or lack of consent does not 
appear, on the face of the opinion, and there are 
decisions where consent or notice does appear but 
the necessity therefor is not indicated in the deter¬ 
mination that the facts ascertained are to be con¬ 
sidered as in evidence.®® In at least one jurisdic¬ 
tion the rule is that such evidence, gained with the 
consent of the parties, may be used alone or with 
other evidence to support findings of fact;®® but 


R.I.—Rletzel v. Cary, 19 A.2d 760. 67 
R.I. 418, opinion adhered to 21 A. 
2d 6. 67 RI. 101. 

Utah.—Weber Basin Water Conserv¬ 
ancy Diet. V. Moore, 272 P.2d 176, 
2 Utah 2d 254. 

64 C.J. p 1201 note 62. 

JndgrmeAt held erro&eou* 

In proceeding ln.^tituted by dis¬ 
senting owners of shares in a cor¬ 
poration to determine the fair value 
thereof, where the principal asset of 
the corporation was a building which 
had been sold by defendant corpora¬ 
tion, record disclosing that the trial 
Judge disregarded all the testimony 
bearing on the value of the building 
and baaed his Judgment solely upon 
his own view of the premi.ses showed 
error.—O’Connell v. California Ave. 
Bldg. Corp.. 68 N.E.2d 643. 329 III. 
App, 327. 

90. Ky,—Owings v. Tabott, 90 S.W. 
2d 728, 262 Ky. 650. 

Pa.—Cowan v. Bunting Glider Co., 
49 A.2d 270, 169 Pa.Super. 673— 
Warrick v. Zoning Board of Ad¬ 
justment, Com.PI., 77 Pa.Dist. & Co. 
896. 

91. Colo.—Zambakian v. Leson, 246 
P. 268, 79*Colo. 350. 

9S. Neb.—Mader v. Mettenbrink, 65 
N.W.2d 834, 169 Neb. 118—Hehnke 

V. Starr, 64 N.W.2d 68, 158 Neb. 575 
—Lackaff V. Bogue, 62 N.W.2d 889. 
168 Neb. 174—Jack v. Teegarden. 
37 N.W.2d 387, 151 Neb. 309—Pro- 
bert V. Grint, 28 N.W.2d 648, 148 
Neb. 6C6—Columbian Steel Tank 
Co. V. Vosiko, 17 N.W.2d 488, 145 
Neb. 541—Carter v. Parsons, 286 N, 

W. 696, 136 Neb. 615, 

ZSffect of vlaw by court 

(1) A view by a Judge on a trial 
of a cause by the court without 
a Jury Is entitled to the same effect 
as a view by a Jury on a trial of a 
cause by the jury.—Blrdwood Irr. 
Dist. V. Brodbeck, 29 N.W.2d 621, 
148 Neb. 824—Carter v. Parsons, 286 
N.W. 696, 136 Neb. 616. 

(2) A Judge in making his obser¬ 
vation at the locus in quo takes into 
account the facts there disclosed, 
together with the evidence taken on 
trial of case, and the two together 
form the basis of his determination 
of the issues involved.—Blrdwood 


Irr. Dlst. V. Brodbeck. 29 N.W.2d 621. 
148 Neb. 824. 

93. Cal.—McCarthy v. City of Man¬ 
hattan Beach, 264 P.2d 932, 41 Cal. 
2d 879—Gibson Properties Co. v. 
City of Oakland. 83 P.2d 942, 12 
Cal 2d 291—Sparling v. Housman. 
214 P.2d 837, 96 Cal.App.2d 159— 
Wheeler v. Gregg, 203 P.2d 37, 90 
Cal.App.2d 348—Safeway Stores v. 
City Council of City of San Mateo, 
194 P.2d 720, 86 Cal.App.2d 277— 
Gularte v. Martins, 151 P.2d 670, 
66 Cal.App.2d 817. 

Canal Zone.—-Arosemena v. Paredes, 
2 Canal Zone 41. 

N.T.—Alaimo v. Ange, 240 N.Y.S. 446, 
228 App.Div. 872. 

AbsexLce of oonseut 

Where it appears that the Judge’s 
^ personal visitation of the area in 
j question was made an Integral part 
I of his Judgment, without the con- 
I sent of the parties or their counsel, 

[ the Judgment will be reversed, with' 
I direction that the case be heard on 
i the evidence which may be intro¬ 
duced, unle.ss visitation by the judge 
as part of the proceedings is had 
with the consent of both parties.— 
Brown v. Transcontinental Gas Pipe 
Line Corp., 82 S.E.2d 12, 210 Ga. 
580, followed in 82 S.E,2d 16, 210 Go. 
586—.Vtlantic & Birmingham Ry. Co. 
V. City of Cordele, 64 S.B. 165, 125 
Ga. 373. 

94. Cal.—Owsley v. Hamner, 227 P. 
2d 263, 36 Cal.2d 710, 24 A.L.R.2d 
112—Universal Sales Corp. v, Cali¬ 
fornia Press Mfg. Co., 128 P.2d 665, 
20 Cal.2d 751—Gates v. McKinnon, 
114 P.2d 676, 18 Cal.2d 179—Cutting 
V. Vaughn, 187 P. 19, 182 Cal. 161 
—Stegner v. Bohr & Ledoyen, Inc., 
App, 272 P.2d 106—Formosa Corp. 
V. Rogers, 239 P.2d 88, 108 Cal. 
App.2d 397—In re Sullivan’s Es¬ 
tate, 195 P.2d 894, 86 Cal.App. 890 
—Chapman v. Sky L’Onda Mut. 
Water Co.. 169 P.2d 988, 69 Cal.App. 
2d 667—Griffin v. Northridge, 153 
P.2d 800, 67 Cal.App.2d 69—Gostlne 
V. Ewing. 150 P.2d 266, 66 Cal.App. 
2d 131—Cornell v. Hearst Sunical 
Corp., 131 P.2d 404, 65 Cal.App.2d 
708—^Peckwith v. Lavezzola, 122 P. 
2d 678, 60 Cal.App.2d 211~Mltchell 
V. City of Santa Barbara, 120 P. 
2d 131, 48 Cal.App.2d 668—Lee v. 
Dawson, 112 P.2d 683, 44 Cal.App. 
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2d 362—Pohl V. Anderson, 66 P.2d 
992, 13 Cal.App.2d 241—Gray v. 

Magee, 24 P.2d 94 8. 133 Cal.App 
653—^Pendley v. City of Anaheim, 
294 P. 769, 110 Cal.App. 731— 

Wright v. Locomobile Co. of Amer¬ 
ica. 167 P. 407, 33 Cal.App. 694, 
Mass.—Keeney v. Ciborowski, 24 N.E. 
2d 17, 304 Ma8.s. 371. 

95. U.S.—Wall V U. S. Mining Co.. 
C.C.Utah. 232 P. 613. 

Cal.—Otey v, Carmel Sanitary Dlst., 
26 p.2ci 308, 219 Cal. 310—Preston 
V. Culbertson, 58 Cal. 198—White 
V. Walsh, 234 P.2d 276, 105 Cal. 
App.2d 828—^Ilerbold v. Hardy, 231 
P2d 910, 104 Cal App 2d 417—Sin- 
doll v. Smutz, 222 P.2d 903, 100 Cal. 
App 2d 10—Orchard v. Cecil P. 
White Ranches, 217 P.2d 143, 97 
Cal App 2d 35—People v. Oliver, 195 
P.2d 926, 86 Cal.App.2d 885—^Row¬ 
land v. City of Pomona, 186 P.2d 
447, 82 Cal.App 2d 622—Chatterton 
v. Boone, 185 P 2d 610, 81 Cal.App. 
2d 943—Smith v. Metzger, 172 P.2d 
^ 889, 76 Cal.App.2d 277—Wood v. 

Davidson. 146 P.2d 669, 62 Cal. 
App 2d 886^—Brugger v. Lee Yim, 
BB P.2d 564. 12 Cal.APp.2a 38— 
Wade V. Thorsen, 43 P.2d 592, 6 
Cal.App.2d 70G—Vaughan v. Tulare 
County. 20'5 P. 21. 66 Cal.App. 261 
—Hatton v. Gregg, 88 P. 592, 4 Cal. 
App. 537. 

Conn,—Albright v. MacDonald, 183 A. 
389, 121 Conn. 88—Greenberg v. 
City of Waterbury, 167 A. 83, 117 
Conn. 67—Lunny v. Pepe, 165 A. 
652, 116 Conn. 684—G. F. Heublein, 
Inc. V. Second Nat. Rank, 160 A. 
898, 116 Conn. 168—Hurlburt v. 
Bussemely, 126 A. 273, 101 Conn. 
406—McGar v. Borough of Bris¬ 
tol, 42 A. 1000, 71 Conn. 652. 
Sight to disregard evidence 
Trial Judge, who was trier of facts, 
was not required to accept evidence 
favorable to plaintiff rather than on- 
the-spot factual picture obtained by 
Judge in his own personal inspec¬ 
tion of the area involved.—Lauder v. 
Wright Inv. Co., Cal.App., 271 p.2d 
970. 

96. Cal.—^McCarthy v. City of Man¬ 

hattan Beach, 264 P.2d 932, 41 Cal. 
2d 879—Orchard v. Cecil P. White 
Ranches, 217 P.2d 14i3, 97 Cal.App. 
2d 35—Sparling v. Housman, 214 
P.2d 837, 96 Cal.App.2d 169— 
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in a case not properly the subject of judicial no¬ 
tice a view without the consent of the parties can¬ 
not provide independent evidence on a controverted 
issue so as to support alone a finding otherwise not 
supported by other evidence,and, in fact, con¬ 
trary to the evidence introduced.® 8 A judgment 
based on evidence derived from a view made with¬ 
out the consent of the parties has been held er¬ 
roneous.®® It has been held that even though a 
view supplies independent evidence trial courts are 
not justified in disregarding other evidence on the 
trial and that when a verdict, based solely or partly 
on a view, is not supported by the other evidence, 
it cannot stand.^ Where a judgment is based on 
evidence it will be sustained.2 Irrespective of the 
evidentiary status of findings of fact based on a 
view made by a court, it has been held that where 
a view is taken with the consent of the parties, it 
adds to the advisory weight of the findings of the 
court.® Impressions made on the judge by his own 
inspection of premises are entitled to little, if any, 
weight in a matter involving special knowledge and 
experience and as to which experts differ,^ and do 
not dispense with proof of matters requiring expert 
skill and knowledge.® It has further been held that 
a judgment cannot be sustained where a finding is 
based on inspection alone, unsupported by other 
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evidence, where there is a necessity for proof as 
to matters requiring expert skill and knowledge.® 
Where a chancellor who, without consent or knowl¬ 
edge of the parties, viewed premises involved in 
litigation and ordered a survey of the property to 
be made and thereafter based his decree on the im¬ 
pressions he gained from the view and the survey 
made, it has been held that the overruling of a mo¬ 
tion to permit plaintiff to interrogate the surveyor 
with respect to the survey he made is error."^ 

c. Method of Making 

The manner of taking and the extent of a view are 
largely discretionary. 

The manner of taking and the extent of a view 
are largely discretionary.* A court should exercise 
the power to view with caution.® It has been stated 
that the trial judge should first be satisfied that 
conditions at the time he views the premises arc 
substantially the same as they were at the time of 
the occurrence involved in the action,^® and he 
should also be satisfied that a personal inspection 
by him will be fair to all parties concerned and is 
reasonably necessary to do justice between them.'^ 
The inspection or view as a matter of judicial 
propriety should be in the presence of the parties, 
or their attorneys, or they should be given an op- 


Wheeler v. aregK, 203 P.2(i 37, 90 
Cal.App.2d 348—Noble v. Kortz & 
Sons Peed & Fuel Co., 164 r.2d 267, 
72 Cal.App.2d 153. 

97. Cal.—^Noble v. Kertz & Sons 
Peed & Fuel Co„ supra. 

Conaeat held ahseat 

The trial judge’s statements that 
he Intended to visit scene of auto- 
mobile and truck collision, and fail¬ 
ure of plaintiff's counsel to object 
to such visit, did not constitute stip¬ 
ulation that trial judge could visit 
premises for purpose of taking evi¬ 
dence, as required to render his ob¬ 
servations Independent evidence suf¬ 
ficient to support his fact findings 
based thereon.—^Noble v. Kortz & 
Sons Peed & Fuel Co., supra. 

98. Cal,—^Noble v. Kertz & Sons 
Feed & Fuel Co., supra. 

99. S.C.—Ralph V. Southern Ry. Co„ 
158 S.E. 409, 160 S.C, 229. 

Wash.—Elston v. McGlauflln, 140 P. 
396, 79 Wash. 355. 

1. Canal Zone.—Espinosa v. Carbone, 
2 Canal Zone 164. 

2. Va.—Good V. Pettlcrew, 183 S.E. 
217, 16*6 Vo. 626. 

Wash.—Anderson v. Kurrell, 182 P. 
2d 1, 28 Wash.2d 227. 

3. Wyo.—^Jacoby v. Town of City of 
G«lette. 174 P.2d 605, 62 Wyo, 487, 
169 A.L.B. 602, rehearing denied 


177 P.2d 204, 62 Wyo. 487—Davla- 
Robinson v. Pateo, 57 P.2d 681, 49 
Wyo 470. 

Weight given to facts ascertained 
from view niadc by trial court on 
appeal see Appeal and Error § 
1656, page 687, note 83. 

4. U.S.—Wall V. V. S. Mining Co., 
C C.tftRh, 232 F. 613. 

Neb—Carter v. Parson, 286 N.W. 696, 
136 Neb. 516—Independent Stock 
Farm v. Stevens, 259 N.W. 647, 128 
Neb. 619. 

5. Conn—G. P. Heubleln, Inc. v 
Second Nat. Bank, 160 A. 898, 116 
Conn. 108. 

64 C.J. p 1202 note 66. 

6. Conn.—G. P. Heubleln, Inc. v. 
Second Nat. Bank, supra. 

7. Miss.—Wisdom v. Stegall, 70 So 
2d 43. 

8. N.H.—State v. Cote, 58 A.2d 749, 
95 N.H. 108. 

Taking of new held not to disclose 
error 

(1) Where court sitting without a 
jury took a view of premises with 
consent of parties os result of dis¬ 
pute as to whether structure and 
equipment thereon were new, and 
court determined the Issue by dis¬ 
crediting testimony of plaintiff’s wit¬ 
ness and accepting testimony of de- 
jfendants, taking and use of the view 
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disclosed no error.—Bancroft Realty 
Co. V. Alencewlcz, 72 A.2d 860, 7 
jN.J.Super. 105. 

j (2) In action predicated on nui¬ 
sance resulting from operation of 
I concrete mixing plant, failure of trial 
Judge to examine Interior of plain¬ 
tiff’s house and defendant’s office 
when he visited defendant’s premises 
was not error, absent request there¬ 
for—Nailor v. C. W. Blakeslee & 
Sons. 167 A. 648, 117 Conn. 241. 

(3) In action based upon Labor 
Code for injuries sustained by painter 
when ho fell from defective ladder 
while working on defendant’s proper¬ 
ty. the testing of ladder from which 
painter fell by trial judge at building 
'where trial was conducted, rather 
than on premises where painter fell, 
was not error.—Daniels v. Johnson, 
101 P.2d 707, 38 Cal.App.2d 619. 
Conduct of trial 

It was improper to conduct the 
proceedings while moving from place 
to place In the building which was 
the subject of the trial.—^Kirkland v. 
Archbold, Ohio App., 113 N.E.2d 496. 

9 . Conn.—Greenberg v. City of Wa¬ 
terbary, 167 A. 83, 117 Conn. 47. 

110. Conn.—Greenberg v. City of Wa- 
terbury, supra. 

11 . Conn,—Greenberg v. City of Wa- 
I terbury, supra. 
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portunity to be present,^2 but the failure to do so 
does not necessarily constitute an abuse of dis- 
cretion.^2 xhc inspection should be "reduced to 
form/'i^ Although a statute requires the presence 
of the secretary or stenographer of the judge at 
the view, the absence of the secretary or stenog¬ 
rapher does not invalidate the view, in the absence 
of objection, exception, or prejudice shown.^S 

Change in condition of premises. A party who 
has knowledge of a change in the condition of the 
premises brought about by the adverse party before 
an inspection by the presiding judge under an 
agreement requiring him to view the premises must 
ask for a continuance to enable him to restore the 
property to the condition it was in before it was 
interfered with by the adverse party; and where 
he fails to do so, and permits the judge to view the 
premises, he cannot have the findings set aside.^® 

d. Objections and Exceptions 

Objections to actions taken during a view must be 
made at the time of the occurrence. 

A party desiring to question the validity or efifect 
of any action taken during a view by a trial judge 
has a duty to object at the time of the occurrence 
and save an exception thereto,and cannot after a 
decision has been rendered raise the question for 
the first time.18 


§ 589« Reception of Evidence 

Ths Introduction of svidonco at the trial of a cause 
before the court without a jury is governed by etatutes, 
rules, and principles relating to trials in general, but the 
same rigid rules as to the admission of evidence are not 
enforced ae in triala before a Jury. 

In actions tried by the court without a jury, the 
trial judge is not a mere umpire, limited in his 
powers concerning the scope of the evidence intro¬ 
duced merely to keeping score between the con¬ 
tending parties, but exercises a comprehensive con¬ 
trol as to the evidence.^® The introduction of 
evidence at the trial of a case before a judge with¬ 
out a jury is governed by statutes, rules, and prin¬ 
ciples relating to trials in general,20 but the same 
rigid rules as to the admission of evidence are not 
enforced as in trials before a jury.^t The admission 
or exclusion of proffered evidence is ordinarily a 
matter resting in the sound discretion of the court .22 
Where the court rejects competent evidence with 
the statement that the party offering it would be 
given a chance to offer it later, it is proper for 
the court to consider the evidence, although no 
formal offer is thereafter made.22 When the ad¬ 
missibility of an item of evidence is dependent on 
the submission of preliminary proof, the reception 
of such dependent evidence in face of the fact that 
the preliminary proof has not been submitted con¬ 
stitutes error.24 Where the trial court restored a 
cross complaint which was previously stricken and 
later ordered judgment for plaintiff, it has been held 


la. Ala.— Corpu* Jurii cited in 

Watt V. Lee, 191 So. 628, 238 Ala. 
451. 

Neb.—Llpplncott v. Llpplncott, 13 
N.W.2d 721, 144 Neb. 486—Carter 
V. Parsons. 286 N.W. 696, 136 Neb. 
515. 

64 C.J. p 1202 note 68. 

View without presence of parties or 
oonnsel held not error 

In suit to enjoin waste, where 
counsel expressed a desire that chan¬ 
cellor view premises either in com¬ 
pany with counsel or alone, chancel¬ 
lor did not err in choosing to view 
premises without counsel being pres¬ 
ent..—^Wise V. Potomac Nat. Dank, 

65 N.E.2d 767, 393 111. 357, appeal 
transferred 63 N.E.2d 631, 327 III. 
App. 203. 

13. Neb.—Llpplncott v. Llpplncott, 

13 N.W.2d 721, 144 Neb. 486—Car¬ 
ter V. Parsons. 286 N.W. 696, 136 
Neb. 615. I 

14. Puerto Rico.—Martinez v. Rod¬ 
riquez, 26 Puerto Rico 6. 

15. Puerto Rico.—Clausells v. Rami¬ 
rez, 19 Puerto Rico 817. 

16. Colo.—Brown v. Colorado & W. 
Development Co., 107 P. 258, 47 
Colo. 294. 


17. Mass.—Madden v. Boston Ele¬ 
vated Ry.. 188 N.E. 234, 284 Mass. 
490. 

18. Mass.—Madden v. Boston Ele¬ 
vated Ry., supra. 

19. Wash.—^Ankeny v. Pomeroy 
Grain Growers, 16 P.2d 264, 170 
Wash. 1, 

Admission or exclusion of evidence: 
As ground for reversal see Appeal 
and Error §5 1728, 1746. 

In actions tried by Jury see supra 
Si ti5-U6. 

In equity see Equity Si 489-490. 

20. Pa.—Stewart v. Prudential Ins. 
Co. of America, 24 A.2d 83, 147 
Pa-Super. 296. 

21. Ga.—Lockridge-Rogers Lumber 
; Co. V. Lord. 64 S.E,2d 914, 80 Ga. 

App. 37. 

Ky.—Rosenblatt v. Clements, 236 S. 

I W.2d 261, 314 Ky. 460—Chamber- 
lain V. National Life & Accident 
Ins. Co., 76 S.W.2d 628, 266 Ky. 
648. 

Minn.—Pump-It, Inc. v. Alexander, 
42 N.W.2d 337, 230 Minn. 564. 

Mo.—Johnson v. Johnson, App., 240 S. 
W.2d 184—^Weisenborn v. Rutledge, 
121 S.W.2d 309. 233 Mo.App. 464— 
Gregar v. Broadway Auto Laundry, | 
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App.. 83 S.W.2d 142—Nevll v. 
Wahl. 65 S.W.2d 123, 228 Mo.App. 
49—Heart of America Lumber Co. 
V. Wyatt Lumber Co.. 69 S.W.2d 
800, 227 Mo.App. 794—U. S. Fidel¬ 
ity & Guaranty Co. v. Goodson, 54 
S.W.2d 764. 227 Mo.App. 456. 

N.C.—Board of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington v. City of Wilmington, 74 
S.E2d 749, 237 N.C. 179—Corpus 
Juris cited la Cameron v. Cameron, 
61 S.E.2d 913, 915, 232 N.C. 686. 
Pa.—Jameson v. Jameson, 80 Pa-Su¬ 
per. 264—Clark v. Clark, 17 Pa. 
Dist. & Co. 600. 

64 C.J. p 1202 note 74. 

Beading of deposition 
Cal.—Paulin v. Paulin, 102 P.2d 809, 
89 Cal.App,2d 180. 

82. Conn.—Choulnord v. Zoning 

Commission of Town of East Hart¬ 
ford, 97 A.2d 662, 139 Conn, 728. 

Okl.—^Plrst State Bank of Noble v. 
McKlddy, 240 P.2d 1103, 206 Okl. 
67—Reynolds v. Reynolds, 137 P. 
2d 914, 192 Okl. 564. 

83. Mo.—Webster v. Bear, 12'5 S.W. 
815. 141 Mo.App. 531. 

124. Or.—^Menefee v, Blito, 179 P.2d 
1 550. 181 Or. 100. 
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that defendant is estopped to elaim the right to 
introduce evidence in support of his cross complaint 
where no request to introduce such evidence was 
made after the cross complaint was rcstored.^^ 

Stipulations; agreed and uncontradicted state¬ 
ments of fact. When there is no controversy con¬ 
cerning facts stated by counsel,^* or when from the 
discussion on both sides material facts not in dispute 
ire elucidated,^? the court may take these facts as 
agreed for the purpose of the trial and decide the 
case accordingly.^* Such facts stand in the place 
of evidence.^* Statements to a trial judge made 
by authorized counsel, intended to be representative 
of the facts which they expect to develop, may be 
considered by the trial judge as the equivalent of 
evidence.*® 

Introduction of documentary evidence. When a 
document is received in evidence before a judge 
sitting without a jury it is not necessary that it 
shall be read in open court in its entirety.*^ If the 
adverse counsel desires any omitted portion to be 
read to the judge, it is counsel’s duty either to read 
it or to call the attention of the court to the 
omitted portion.** Where it is necessary to show 
the court considerable background to establish the 
materiality of documentary evidence, technical 
niceties with respect to admitting parts only of 
correspondence need not be followed.** 

Separation and exclusion of witnesses and parties. 
Where parties in interest who are not parties to the 
record have been deemed to be exempt from the 
operation of a statutory rule prohibiting the exclu¬ 
sion of parties to an action, it has been held that 
the exclusion of an intervening party at an inter¬ 
locutory hearing was not error.*^ 

Taking oral testimony. A court may not receive 


any ex parte oral communications outside of court 
and use them as factors in arriving at a decision.*^ 
Communications as to facts on the merits of any 
litigated case may be presented only by sworn 
witnesses** or by agreement of counsel.*^ Under 
some statutes on any issue of fact which arises 
on the pleadings in an equitable action, unless the 
issue is transferred to a common-law docket, proof 
shall be taken by depositions, unless the judge enters 
an order providing that the evidence shall be heard 
in the same manner as testimony in ordinary actions, 
the hearing of evidence orally in an equity case is 
improper unless there has been a previous order 
directing that it be so presented.** 

Opinion evidence. When a case is tried to the 
court, the extent to which expert testimony may be 
received rests largely in its discretion.** 

Offer of proof. Where offers of proof include 
some incompetent evidence, the trial court is not 
required to separate the incompetent from the com¬ 
petent.^® 

Provisional or conditional admission. In an ac¬ 
tion where the trial is not to a jury, the trial judge 
can admit any evidence offered and reserve deci¬ 
sion on what legal effect he shall give to it until 
he decides the case,^^ but evidence which is clearly 
incompetent should not be received subject to objec¬ 
tion,^* especially where the objection is to the 
competency of a witness to testify to transactions 
with a deceased person.^® Where a court admitted 
an exhibit in evidence subject to such consideration 
as the court might think it entitled to, and later, in 
his oral decision, the trial judge stated that he did 
not give much weight to the exhibit, it has been held 
that such action is not a rejection of the exhibit as 
evidence.** The admission of certain incompetent 
allegations has been held not to constitute error 


■85. Cal.—Sanders v. Maalll. 70 P. ^ 
2d 159. 9 Cal.2d 146. | 

Right to introduce evidence in Jury 
trial see supra 8 65. 

85. Mass.—Harper v. Harper, 106 N. 
£!,2d 439, 829 Mass. 86—Kcuio v. 
School Committee of Woburn, 69 
N.H.2d 10. 817 Mass. 436—Dwyer v. 
Dwyer, 131 N.B. 828, 239 Mass. 188. 

87. Mass.—^Dwyer v. Dwyer, supra. 

88. Mass.—^Kane v. School Commit¬ 
tee of Woburn, 69 N.E.2d 10, 317 
Mass. 436—Dwyer v. Dwyer, 131 N. 
E. 328, 239 Mass. 188. 

89. Masa—Harper v. Harper, 106 
N.B.2d 439, 829 Maas. 86—Kane v. 
School Committee of Woburn, 69 
N.B.2a 10, 817 Mass. 426—Dwyer 
V. Dwyer, III NJJ. q28, 229 Mass. 
198. 


30. Ohio.—Hull V. Hull, App., 116 
N.E.2d 465, 

31. Cal.—Deary v. Shields, 129 P.2d 
935, 54 Cal.App.Sd 796. 

32. Cal.—Deary v. Shields, supra. 

33. Utah.—^In re Blodgett’s Estate. 
70 p.2d 742, 93 Utah 1. 

34. Ga.— BanOy v, Taylor Iron 

Works & Supply Co., 170 S.E. 368, 
177 Go. 456. 

35. Miss.—^Wisdom v. Stegall, 70 So. 
2d 43—^Hester v. Bishop, 10 So.2d 
350. 193 Miss. 449. 

30 . Miss.—-Wisdom v. Stegall, 70 So. 
2d 43—^Hester v. Bishop, 10 So. 
2d 350, 193 Mlsa 449. 

37. Miss.—Wisdom v. Stegall, 70 Bo, 
2d 43—Hester v. Bishop, 10 So.2d 
360, 198 Mlsa 449. 

88. Ky.—Boyles v. Walker, 294 S.W. 
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I 2d 497, 314 Ky. 120~-<Jrlbben v. 
Gribben, 11 S.W.2d 998, 227 Ky. 
96, 

139. Ohio.—^Wabash R. Co. v. Defi¬ 
ance, 40 N.E. 89, 52 Ohio St. 262, 

: affirmed 17 S.Ct. 748, 167 U.S. 98. 

; 42 L..Ed. 87. 

1 64 C.J. p 1207 note 43. 

40. Okl.—City of Lawton v. Sherman 
Mach. & Iron Works, 77 P,2d 667, 
182 Okl. 264. 

41. U.S.—McComb V. McCormack, C. 
C.A.Tex.. 169 F.2d 219. 

48. Wla.—^Kagan v. McDermott. 1116 
N.W. 1>38, 184 Wla. 490, 667. 

64 C.J. p 1209 note 79. 

43. Wls.—Nelson v. Newman’s Bs- 
Ute, 296 N.W. 656, 206 Wls. 91. 

44. Wash.—Dailey v. Albeck, 249 P. 
•2d 294, 41 Wash.2d 946, 
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where the court, acting without a jury, admitted it 
only *‘for whatever light it may throw upon the 
question of law in the case.”^® 

Effect of admission of evidence. Once evidence 
has been admitted the trial court, as the trier of 
fact and law, is bound to consider it, as far as it 
is admissible, for all purposes for which such evi¬ 
dence was offered and claimed.^® A court is with¬ 
out authority to consider evidence in determining 
any questions on which it was not offered.^^ No 
rule of law requires the court to consider im¬ 
material and incompetent evidence, although ad¬ 
mitted in the case;‘*8 on the contrary, it may^® 
and should^® be disregarded by the court and it will 
be presumed that the court, in determining the case, 
will consider only such evidence as is competent and 
relevant.®! It has been held that in no event is the 
court justified in subsequently eliminating evidence, 
that was admitted over objection, due to a statutory 
provision that the record at the close of the trial 
determines the right of the court to enter judgment 
non obstante veredicto.®^ 

Exclusion of improper evidence. Since the rules 
of exclusion in the law of evidence as applied in a 
court of law are largely a result of the jury sys¬ 
tem, the purpose of which is to keep from the jury 
all irrelevant and collateral matters which might 
tend to confuse them or mislead them from a con¬ 
sideration of the real question involved, when an 
action is to the court sitting without a jury the 


rules of exclusion are less strictly enforced, the 
assumption being that the court will not be confused 
or misled by that which is irrelevant and incon¬ 
clusive.®* It is the better practice to admit all evi¬ 
dence not clearly inadmissible,®® or tending merely 
to burden the record,®® even though the court may 
afterward exclude it,®"^ to the end that any differ¬ 
ence of opinion between the trial and appellate 
courts with respect to it may not necessitate the de¬ 
lay and expense of a new trial.®® 

Existence of insurance. Where a reference to in¬ 
surance has been made and grounds for admissibility 
therefor, as discussed supra § 53, arc not present, 
the admission of such evidence is error,®® but it is 
not necessarily fatal, as discussed in Appeal and Er¬ 
ror § 1709. In a personal injury action where 
counsel was permitted to introduce testimony relat¬ 
ing to defendants’ insurer, it has been held that 
in view of the fact that under an ordinance de¬ 
fendant was required to carry insurance and the 
case was tried to the court and not to a jury, the 
court did not commit error in admitting such testi¬ 
mony.®® 

Propounding questions to witness. The court may 
propound questions to the witnesses if, in its opin¬ 
ion, the questions asked by counsel for the respec¬ 
tive parties are not eliciting all the pertinent facts 
proper to be considered in determining the is¬ 
sues.®! 


45. Ga.—^Breeden v. Breeden, 44 S 
E.2d 667, 202 Ga. 740. 

46 . Conn.—Glamattel v. DI Cerbo, 62 
A.2d 519, 136 Conn. 159—State v. 
Suffleld & Thompsonvllle Bridge 
Co., 74 A. 776, 82 Conn. 460—Rowell 
V. Stamford Street Ry. Co., 30 A. 
131, 64 Conn. 376. 

47 . Ind.—Trook v. Crouch, 137 N.E. 
773, 82 Ind.App. 309. 

48 . Ill.—Radtke v. People, 171 Ill. 
App. 462. 

49 . Ky.—Truitt v. Truitt’s Adm’r, 
162 S.W.2d 31, 290 Ky. 632, 140 A. 
L.R. 1127. 

Okl.—First State Bank of Noble v. 
McKlddy, 240 P.2d llO'S, 206 Okl. 
67. 

Tex.—^Foster v. Buchele, Civ.App., 213 
S.W.2d 738, refused no reversible 
error. 

W.Va.—Farley v. Farley, 68 S.E.2d 
353. 

Method B.ot oommeaded 

The method of trial whereby trial 
Judge sitting without jury disre¬ 
gards evidence improperly admitted 
Is not to be commended.—Holcombe 
V. Hopkins. 49 N.E.2d 722, 314 Mass. 
113. 


50. Colo—Lego V. Olson, 136 P.2d 
277, 110 Colo. 608. 

64 C.J. p 1203 note 76. 

51. Ohio.—Swlgart v. Swlgart, App., 
116 N.E 2d 871. 

Okl.—^First State Bank of Noble v. 

McKiddy, 240 P.2d 1103, 206 Okl. 67. 
64 C.J. p 1203 note 77. 

52. Pa.—Squire v. Merchants’ Ware¬ 
house Co., 196 A. 915, 130 Pa.Su- 
per. 8. 

53. Mo.—Laumeier v. Gehner, 19 S. 
W. 82, 110 Mo. 122—Nevil v. Wahl. 
65 S,W.2d 123, 228 Mo.App. 49. 

N.C.—Board of Managers of James 
Walker Memorial Hospital of Wil¬ 
mington v. City of Wilmington, 74 
S.E.2d 749, 2137 N.C. 179. 

Utah.—Ogden Iron Works v. Indus¬ 
trial Commission, 132 P.2d 376, 102 
Utah 492. 

64 C.J. p 1202 note 74. 

54. Utah—Ogden Iron Works v. In¬ 
dustrial Commission, supra. 

65. Ill.—Agnell v. Illinois Bell Tel. 
Co., 109 N.E,2d 398, 348 Ill.App. 
603. 

64 C.J. p 1203 note 81. 

Ooxnmoii-law prooeedlngs 

In common-law proceedings tried 
to court doubtful evidence should be 
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■admitted and whatever doubt trial 
[court has of its probative value 
should be Indicated for record — 
' Agnell V. Illinois Bell Tel, Co., supra. 

56. Mo.—Barrie v. United Rys. Co. 
of St. Louis, 119 S.W. 1020, 138 Mo. 
App. 657. 

57. Mo —Powell v. Adams, 12 S.W. 
29.5, 98 Mo. 698. 

Bzclnslon held not error 

In actions to recover realty under 
tax titles where court, sitting with¬ 
out jury, allowed amendment of doc¬ 
ument neither dated nor signed by 
collector, introduced as return of tax 
sales, later ruling that document did 
not comply with statute and could 
not be amended, and that there was 
[no evidence of a return, was not 
error.—City of Old Town v. Rob¬ 
bins, 186 A. 663, 134 Me. 285. 

58. Ill.—Agnell v. Illinois Bell Tel. 
Co., 109 N.E.2d 398, 348 Ill.App. 
603. 

64 C.J. p 1203 note 84. 

59. Cal.—Nason v. Leth-Nissen, 186 
P.2d 880, 82 Cal.App 2d 70. 

60. Ohio.—Shadwick v. Hills, 69 N.E. 
2d 197, 79 Ohio App. 143, 

61* Wash.—^Ankeny v, Pomeroy 
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Entry of judgment without Hearing evidence. En¬ 
try of jud^cnt on issues of fact raised by the 
pleadings in a trial before the court without hear¬ 
ing evidence is erroneous.®® 

§ 590. -Order of Proof 

A court trying « eauie without a Jury haa a broad 
discretion with respect to the order of proof. 

It is the duty of the court to determine the order 
of proof.®* The court trying a cause without a 
jury has a broad discretion with respect to the 
order of admitting testimony.®* 

§ 591. Reopening Case 

a. In general 

b. Application 

c. Notice and hearing 


TRIAL §§ 689-691 

d. Circumstances authorising allowance 

or denial of application 

e. Stage of trial at which case may be 

reopened 

a. In General 

It Is within the sound discretion of the court trying 
a cause without a Jury as to whsther or not it will permit 
tho case to bo raopsned for ths purposo of tho Introdue- 
tion of additional ovldanoo. 

The right of a trial court to reopen a case for 
the introduction of evidence is generally recognized 
at law,®& and the power, in some jurisdictions, is 
expressly conferred by statute or rules of court.*® 
As in case of trials of actions to a jury, as discussed 
supra § 104, it is within the sound discretion of 
the court trying a case without a jury as to whether 
or not it will allow the case to be reopened for 
the purpose of introducing other evidence,®^ or for 


Grain Growers. 15 r.2d 264, 170 
Waah. 1. 

ea. HI —^Thompson v. Malmln, 204 
in.App. 874. 

Ohio.—^Rea v. Foman, 24 N.E.2d 29S, 
62 Ohio App. 385. 

Xntcy of Judffadht lxal& not azrona. 
oua 

Where court permitted complaint 
to be amended to conform to evi¬ 
dence adduced on trial and rentored 
defendant’a cross-complaint which | 
was previously stnolcen and ordered 
judgment for plaintiff on amended 
complaint, defendant weie not denied 
trial of cross-complaint, where alls-1 
gations of oross-coinplalnt followed 
HUbstantlally allegations of defend¬ 
ant’s affirmative answer on whldi 
witnesses fully testified and no claim 
was made by defendant that he had 
evidence In support of cross-com- 
plalnt which had not been Introduced 
on trial In support of lesues raised 
by answer.—Sanders v. Maglll, 70 P.' 
2d 168. 8 Cal.2d 146. | 

63. Cal.—^Butler v. Stratton. 213 P. 
2d 48, 9*5 CaI.App.2d 23. 

64. IIL—^People ex rel. Boos v. St 
liOUlB, I. M. & S. Ry. Co.. 116 N. 
B. 864. 278 XU. 26. 

Wash.—Blodgett v. Lowe, 167 P.2d 
997, 24 Waah.2d 93L 
64 CJ. p 1203 note 88. 

Chreatar latitude 

In the exercise of the discretion¬ 
ary power relating to the order of 
Introduction of evidence, greater latl-1 
tude should be allowed where the case 
is tried by a court without a Jury 
than when there la a Jury trial.— 
Havlll V. Darch, 68 N.E.Sd 64. 820 
IlLApp. 667. 

IMaeratloa hdld not amued 

(1) In general. 

Cal.—^Butler v. Stratton, 213 P.2d 48, 
96 GalJlpp.2d 28. 


Ind —^Rulen v. Pendleton Banking Co., 
78 NE.2d 449, 118 Ind.App. 217. 

(2) Permitting plaintiff In action 
for seduction to give rebuttal testi¬ 
mony clearing up doubts arising from 
vagueness of her previous testimony 
was not abuse of discretion, in ab¬ 
sence of Jury.—Clark v. Boon, 247 N. 
W. 722. 262 Mich. 478. 

66. Cal.—Jackson v. Thompson, 118 
P.2d 81. 47 CaI.App.2d 406. 

III.—Havlll V. Clarch, 62 KB.2a 64, 
820 lll.App. 667. 

N.Y.—Chemotti v. State, 88 N.Y.S.2d 
879, 194 Misc. 899. 

Pa—Stollatls V. Forney, Com.Pl., 28 
Erie Co. 326. 

S.C—^Brownlee v. Miller. 87 B.E.2d 
658, 208 S.C. 252. 

Right In equity see Equity ii 488, 
492. 

Buty of oourt 

The trial court hfus the duty to re¬ 
open whenever the ends of Justice 
can be advanced thereby,—Green v. 
Pullen, 173 P.2d 468. 116 Colo. 844. 

Seeurlag of Justloa 
The trial Judge has right to re¬ 
open case to permit production of 
further evidence by either side. If 
ends of Justice so require In his opin¬ 
ion.—Call v. Cloverland Dairy I»rod- 
ucts Co., LaApp., 21 So.2d 166. 

as. Cal.—^Roraback v. Rorabaok, 101' 
P,2d 772, 88 CaI.App.2d 682. 

Iowa—Jones v. Thompson, 38 N.W. 
2d 672, 240 Iowa 1024. 

Ooustrnotlom of statute 

Statute authorising reopening of 
case for further proceedings and In¬ 
troduction of additional evidenoe i 
should be liberally construed to' 
achieve purpose It was designed to 
accomplish.—Shlmpones v. Stlckney, 
28 P.2d 678, 218 Cal. 637—Gardner 
V. Rich Mfg. Co.. 168 P.2d 28, 18 Cal. 
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App.2d 72E—^Rorabaok v. Roraback, 
101 P.2d 772, 88 Cal.App.2d 692. 

Statute held to be dlxeetoxy 
The statute relating to admission 
of additional testimony to supply 
an omission to aid administration of 
Justice is directory.—Southland Life 
Ins. Co. V. Greenwade, Civ.App., 143 
S.W.2d 648, affirmed 169 S.W.2d 864, 
138 Tex. 460 

Oonxt dsansd to havs proossdod «a> 
der statute 

Where plaintiffs filed notice of in¬ 
tention to move for new trial and 
notice of motion to set aside Judg¬ 
ment, and court reopened cases in or¬ 
der that plaintiffs might introduce 
further evidence, and court there¬ 
after decided coaea for plaintiffs, and 
entered new llndlnga conclusions of 
law, and. Judgments, court would be 
deemed to have proceeded under stat¬ 
ute authorizing reopening of case for 
Introduction of additional evidence. 
—Gardner v. Rich Mfg. Co., 158 P. 
2d 23, 68 CaI.App.2d 726. 

07. Ala.—Palets y. Tayloe, 169 So. 
886. 230 Ala. 131. 

Ark.—Smith v. Smith, 196 B.W.2d 46, 
210 Ark. 261. 

Cal.—^Keppelman v. Helkes, 245 P.2d 
64, 111 Cal.App.2d 476—^Axe v. Los 
Angeles County, 320 P.2d 781, 98 
CalApp.2d 678—Kal Iterna v. 
Wright, 213 P.2d 82. 94 Cal.App.2d 
926—Winkler v. Winkler, 129 P.3d 
48, 64 CaLApp.2d 898—Gelberg v. 
I Consolo. 126 P.2d 74. 5d CaI.App.2d 
616—Crawford v. Seneirram, 46 P. 
2d 178, 17 Cal.App.8d 449. 

Colo.—Green v. Pullen, 178 P.8d 468, 
116 Colo. 844. 

Ga.—^Hartford Acc. A Indem. Go. y. 
Garland. 69 B.B.2d 660, 81 OaApp. 
667. 

Ill.—Clenki y. Ruanak. 76 N.E.2d 972. 
898 IIL 77—Wise v. Potomac Nat 
Bank, 66 K.E.2d 767. 898 HI. 867— 
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any other purpose consonant with justice,®® in or¬ 
der to show the exact facts and this discretion 
is not subject to review unless there has been an 
abuse thereof, as discussed in Appeal and Error § 
1606. The discretion wilF® or should be liberally 
exerciscd'^i in behalf of allowing the whole case 
to be presented.'^2 \ request to reopen should not 
be refused except for the most cogent reasons."^® 
The court may, on its own motion, order a further 
hearing to gain additional evidence,*^^ and it has 
been stated that if a court has jurisdiction over a 
cause to be exercised in its discretion on petition of 
the parties in interest, there is such jurisdiction as 
empowers it to reopen the proceeding on its own 
motion when such action appears to it to be neces¬ 
sary.'^® The granting of time for filing written 
briefs after there has been made a formal entry of 
“cause submitted” amounts to a reopening of the 
case."^® 


h. Application 

An application to reopen the caae must be supported 
by affidavit or other evidence Justifyinfl the failure to 
offer the evidence at the proper time during the trial. 

A petition and affidavit, filed by plaintiff after the 
court orally announced a decision adverse to plain¬ 
tiff, alleging that one of the witnesses for defendant 
had testified mistakenly or falsely, and asking for 
a new trial, is in effect an application to reopen the 
case for further testimony.'^'^ The application must 
be supported by affidavit or other evidence justify¬ 
ing the failure to offer the evidence during the 
trial.'78 A motion to reopen the case is sufficient 
if it contains averments which show that the re¬ 
opening is necessary to the ends of justice,79 and 
comes within the provisions of a statute authoriz¬ 
ing such procedure.89 


People ex rel. Boob v. St. Louis, I 

M. & S. Ry. Co., 116 N.E. 854, 278 
III. 25—Havill v. Darch. 62 N.E.2d 
64. 320 IlLApp. 667. 

Ind.—Dickerson v. Dickerson, 10 N. 
E.2d 424. .104 Ind.App. 686. afllnn- 
ed 11 N.E.2d 614, affirmed 104 Ind. 
App. 686—Dope v. Ballinger, 7 N. 
E.2d 638, 103 Ind.App. 329. 

Iowa.—Mealey v. Scott, 48 N.W.2d 
262, 242 Iowa 787—Dobler v. Baw- 
den, 25 N.W,2d 866, 238 Iowa 76. 
Ky.—Daniel v. Powell, 199 S.W.2d 
716, 304 Ky. 62, 

La.—^Walker v. Joyner, App., 46 So. 
2d 113—Ellis V. Blanchard, App., 46 
So. 2d 100—Ruiz V. Trocchlano. 
App., 38 So.2d 184—Huderston v. 
American Mut. Liability Co., App., 
14 So. 2d 489—Richey v. Swink, 
App., 4 So. 2d 749—Hornsby v. 
Rives, App., 2 So.2d 632—Hill v. 
Taylor, App., 174 So. 196—Lamp- 
ton Reid & Co. v. Fortenberry, App., 
168 So. 36. rehearing: denied 168 So. 
711—Vaughan v. Canlk, App,, 162 
So. 364, followed In 162 So. 368. 
Mich.—Kogowski v. Kogowski, 29 N. 

W.2d 861. 319 Mich. 611. 

Minn.—In re Schumacher’s Estate, 
39 N.W.2d 604, 229 Minn, 382. 

Mo.—State ex Inf. McKlttrlck ex rel., 
Chambers v. Jones, 186 S.W.2d 
17. 353 Mo. 900. 

Mont.—Nadeau v. Texas Co., 69 P.2d 
586, 104 Mont. 668. 

Nev.—Zasucha v. Allen, 61 P.2d 1029, 
66 Nev. 339. 

N.M.—Hlttson V. Chicago, R. I. & P, 
Ry. Co.. 86 P.2d 1037, 43 N.M. 122. 
N.y.—Braman v. Westaway, 69 N, 
y.S.2d 509. 

Ohio.—In re Ruhl’s Estate, App., 43 

N. E,2d 760. 

Okl.—Fry v. Long Bell Lumber Co., 
167 P.2d 654, 196 Okl. 670—Deems 
V. Milligan, 64 P.2d 701. 179 Okl. 26. 


Pa.—Barrows v. Allum, 66 A.2d 66, 
361 Pa 624—Thomas v. Waters, 38 
A.2d 237, 350 Pa. 214. 

R.I.—Goggin v. Goggin, 195 A. 69'8, 
69 R.I. 343. 

Tex.—Blnford v. Snyder. 189 S.W.2d 
471. 144 Tex. 134—Bolyard v. To¬ 
ronto Pipe Line Co., Civ.App., 120 
S.W.2d 960, error dismissed. 

Utah.—Bowen v. Olson, 268 P.2d 983, 
2 Utah 2d 12. 

Wash.—Hoff V. Lester, 200 P.2d 616, 
31 Wa.sh.2d 937—Zulauf v. Carton, 
192 P.2d 328. 30 Wash.2d 426— 
Turpen v. Johnson, 175 P.2d 495, 26 
Wash.2d 716—Strong v. Sunset 
Copper Co., 114 P.2d 626, 9 Wash.2d 
214, 136 A.L.R. 423—McHugh v. 

Rosaia, 61 P.2d 616, 184 Wash, 463. 
G4 C.J. pl204 note 90. 

Offer to supply missiag proof 

Where trial court In its opinion 
stated that no award could be made 
for a certain loss unless plaintiff 
promptly supplied the missing proof, 
court should have granted plaintiff’s 
application to supply such proof.— 
Deverman v. Stevens Builders, Inc., 
106 A.2d 567, 81 N.J.Super. 847. 

68. Miss.—^American Hoist & Der¬ 
rick Co. V. Lynn, 148 So. 351, 167 
Miss, 9'3. 

64 C.J. p 1204 note 91. 

Proof la support of judgment 

Whether a court on motion should 
reopen case to admit some formal 
proof in support of Judgment rests 
in sound discretion of trial court.— 
Hernberg v. Tlptoh, C.C.A.II1., 133 F. 
2d 67. 

69. Miss.—^American Hoist & Der¬ 
rick Co. V. Lynn, 148 So. 3'61, 167 
Miss. 93. 

7a Utah.—Wasatch Oil Refining Co. 
V. Wade, 63 P.2d 1070, 92 Utah 60. 
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71. Iowa—Dobler v. Bawden, 25 N. 
W.2d 86G, 238 Iowa 76. 

72. Utah.—Wasatch Oil Refining Co. 
V. Wade. 63 P.2d 1070, 92 Utah 50. 

73. Ill.—People ex rel. Boos v. St. 
Louis, I, M. & S. Ry. Co., 116 N. 
E. 854, 278 Ill. 25. 

74. Cal.—Hohn v. Pauly, 106 P. 266, 
11 Cal.App. 724. 

D.C.—^Walsh V. Schafer, Mun.App., 61 
A.2d 716. 

Mich.—Bankers Trust Co. of Detroit 
V. Foto, 4 N.W.2d 64, 301 Mich. 
676. 

N.M,—Security State Bank v. Clovis 
Mill & Elevator Co., 68 P.2d 918, 41 
N.M. 341. 

S.C.—Brownlee v. Miller, 87 S.E.2d 
668, 208 S.C. 262. 

75. U.S.—Sprague v. Well, C.C.A.Ill., 
122 P.2d 128, certiorari denied 62 
S.Ct. 131, 314 U.S. 669, 86 L.Ed 
636. 

76. Iowa.—Thompson v. Schalk, 292 
N.W. 861, 228 Iowa 70'6. 

77. Wash.—Ross v. Fisher Co., 268 
P. 883, 148 Wash. 274. 

78. Cal,—In re Brady’s Estate, 213 
! P.2d 126, 96 Cal.App.2d 611. 

79. La,—^Vaughan v. Canik, App., 162 
So. 364, followed in 162 So. 368. 

ICotion held sufflcleut 
An affidavit for reopening of a 
cause for additional evidence because 
of absence of a party, where it al¬ 
leges facts showing that absence was 
unavoidable, that presence of party 
was necessary, and that he had a 
meritorious defense, is a sufilcient 
showing on which to grant motion to 
reopen,—^Zulauf v. Carton, 192 P.2d 
328, 30 Wash.2d 425. 

80. La.—Vaughan v. Canlk, App,, 162 
So. 364, followed in 152 So, 868. 
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c. Notice and Hearing 

There Is authority to the effect that a case cannot 
be reopened without formal notice to the party or par- 
ties whoee rights are to be affected. Once the case Is 
properly reopened, the proceedings thereafter held are 
a regular part of the fomnal trial. 

After a case has been submitted, the court can¬ 
not, on its own motion and without a hearing, re¬ 
open the case and take further testimony without 
formal notice to the party or parties whose rights 
are to be affected,®^ so that they may be present 
and cross-examine the witnesses called.82 Where 
the local statute requires notice in civil proceedings 
to be in writing, a verbal notice will be insufficient.®® 
Where plaintiff, on application to reopen, submitted 
proof in the form of a letter addressed to the 
court without supplying a copy of it or any advice 
thereon to defendants’ attorneys, it has been stated 
that such is not a form of practice which should be 
either countenanced or indulged in.®^ If a case is 
reopened on plaintiff’s motion, there is no abuse of 
discretion if defendant is given five days in which 
to meet the additional testimony.®5 Where the case 
is reopened, the proceedings on the hearing are as 
much a part of the trial as if the question on which 
evidence is offered had been raised and the evidence 
concerning it had been given before the case was 
originally dosed.®® Evidence not bearing on the 
inquiry for which a case is reopened may be ex¬ 
cluded by the court,®7 but it is improper to cxcluae 
evidence which would show the exact facts and 
attain the ends of justice.®® 

Waiver, It has been stated that any technical 
defects in the procedure of reopening a trial may 
be deemed waived by the acquiescence of the par¬ 
ties.®® 
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d. Oircumstaxioes Authorising Allowance or 
Denial of Application 

Varloug circumstancea hava been held to authorize 
allowance or denial of an application to reopen the caae. 

In order to justify the granting of an application 
to reopen the case, it must clearly appear that the 
applicant has used every effort within his means 
to procure the evidence before trial,®® and if there 
is doubt on the subject, it is resolved against the 
applicant.®! An application to reopen a case may 
properly be granted to permit the reception of evi¬ 
dence which counsel, from inadvertence, had failed 
to offer,®2 and to permit the reception of newly dis¬ 
covered evidence,®® the opposite party being given 
an opportunity to rebut the evidence,®* if it is shown 
to the court that if such evidence had been in the 
possession of the movant and {submitted to the court 
at the trial or hearing a determination other than 
the one arrived at would have resulted;®® and it 
is erroneous to refuse to reopen a case for the ad¬ 
mission of newly discovered evidence where there 
had been no lack of diligence to secure it.®® So, 
also, the application may properly be granted where 
counsel misunderstood a ruling of court on testi¬ 
mony that had been offered with respect to where 
the burden of proof rested ;®'7 where the court, after 
submission of the case, decided that material and 
necessary evidence admitted over objection was in¬ 
competent;®® where the evidence adduced failed to 
“throw any substantial light” on the issues;®® 
where the evidence produced on reopening is un¬ 
disputed and carries no mark or badge of suspi¬ 
cion;! where the parties have agreed that either 
might submit additional evidence;® where there is 
no objection to the admissibility of the evidence 


81. Minn.—Stein v. Roeller, 68 N.W. 
1087, 66 Minn. 283. 

64 C.J. p 1205 note 94. 

82 . Ill.—Hurd V. Lill, 26 Ill. 497. 

83. Minn.—Stein v. Roeller, 68 N.W. 
1087, 66 Minn. 283. 

84. N.Y.—Mohnari v. Wiley. 82 N. 
T.S.2d 876, affirmed 79 N.Y.S.2d 917, 
274 App.Div. 1021, and Barnds v. 
Wiley, 79 N.T.S.2d 917, 274 App. 
Dlv. 1017. 

85. Iowa.—Burke v. Burke, 119 N. 
W. 129, 142 Iowa 206. 

86. N.Y.—Maybeck v. New York Mu¬ 
nicipal Ry. Corporation, 171 N.Y.S. 
848, 104 Misc. 330, affirmed 176 
N.Y.S. 910, 188 App.Div. 982. 

64 C.J. p 1206 note 98. 

87. Mich.—^In re Norton’s Estate, 135 
N.W. 2'53, 16'3 Mich. 631. 

88 . Miss.—American Hoist & Der¬ 
rick Co. V. Lynn, 148 So. 861, 167 
Miss. 98. 


89. N.Y.—Chemotti v. State, 88 N.Y. 
S.2d 879, 194 Misc. 899. 

90. La.—Richey v. Swlnk, App., 4 So. 
2d 749. 

91. La.—Richey v. Swlnk, supra. 

92 . Iowa,—Mealey v, Scott, 48 N.W. 
2d 262, 242 Iowa 787. 

Minn.—Mattfleld v. Nester, 32 N.W. 

2d 291, 226 Minn. 106, 8 A.L.R.2d 
I 909 . 

Wash.—Commercial Waterway Dist. 
No, 1 of King: County v. King 
County, 94 P.2d 491, 200 Wash. 
538. 

64 C.J. p 1205 note 99. 

93. La.—Lampton Reid & Co. v. 
Fortenberry, App., 168 So. 36, re¬ 
hearing denied 168 So. 711. 

N.Y.—Andrews v. Andrews, 68 N.Y. 

S.2d 20. 185 Misc. 970. 

64 C.J. p 1205 note 1. 

94 . Wash. — ^Lueders v. Town of Ten- 
ino, 96 P. 1089, 49 Wash, 621. i 

377 


95. NY.—Andrews v. Andrews, 68 
N,Y.S.2d 20. 185 Misc. 970. 

96. Cal,—Metropolis Trust & Sav¬ 
ings Bank V, Monnier, 147 P. 266, 
169 Cal. 692. 

La.—Vaughan v. Canlk, App., 162 So. 
364, followed In 152 So. 368. 

97. Wash.—Tollefson v. Solie, 242 P. 
1103, 137 Wash, 468. 

98. U.S.—Paine v, St. Paul Union 
Stockyards Co., C.C.A,Mlnn., 28 F. 
2d 463, modified on other grounds 
36 F.2d 624. 

64 C.J. p 1206 note 6. 

99. N.H.—^Aetna Life Ins, Co. v. 
Chandler, 193 A. 233, 87 N.H. 96. 

1. Miss.—^American Hoist & Derrick 
Co. V. Lynn, 148 So. 361, 167 Mias. 
93. 

a. Mo.—Haake v. Union Bank & 
Trust Co., App., 64 aW.2d 469. 
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on the proceedings to reopen^ and there is no sur¬ 
prise or prejudice to the rights of the adverse par¬ 
ty;^ where there has been an omission under a 
misapprehension of law to introduce evidence on 
an issue on which the right to recovery depends;^ 
where the rights of defendant will not, in any man¬ 
ner, be affected by the course pursued, except that 
it permits plaintiff to produce evidence material to 
the issues involved;® and where objection was 
first made after the close of the case that plaintiff 
had failed to make proof of certain formal facts 
essential to his right of recovery^ 

The court may also reopen a case to allow the re- 
introduction of a copy of an instrument theretofore 
excluded because of improper authentication,* or 
to permit the interposing of the statute of limita¬ 
tions as a defense and the receiving of evidence in 
support thereof.® Where the record is, in the 
opinion of the court, incomplete for want of avail¬ 
able evidence proper to be received, the admission 
of which would render the court better able to do 
justice between the parties, it may direct the tak¬ 


ing of further testimony or the reopening of the 
case for that purpose.^® Where an unexpected in¬ 
ference of fraud is drawn from the evidence ad¬ 
duced on the trial, the trial court should reopen the 
case to the end that all the evidence available which 
would have thrown any light on the issue of fraud 
may be laid before the court to enable the person 
stigmatized by the fraud to meet squarely the evi¬ 
dence from which the inference was drawn.^^ 

On the other hand, it is proper to refuse to re¬ 
open a case where no good excuse is shown for not 
presenting the evidence sought to be introduced at 
the proper time;t2 where the request is unaccom¬ 
panied by a specific offer of proof where the 
movant had knowledge or sufficient notice of the 
need for, and existence of, such evidence and an 
opportunity to present it at the proper time during 
the trial where such evidence is merely cumula¬ 
tive,incompetent,immaterial,or irrelevant,^* 
or would be conflicting,^® and would not affect the 
result where it is in direct contradiction of the 


3. U.S.—-Hernberg v. Tipton, C.C.A, 
in., 133 P.2d 67. 

4. U.S. — HernberK v. Tipton, supra, 

6. W.Va.—Wholesale Coal Co, v. 

Price Hill Colliery Co., 128 S.E. 313, 
98 W.Va. 438, 

6. Cal,—In re Hunsicker, 223 P. 411, 
66 Cal.App. 114. 

7. Miss.—American Holst & Derrick 
Co. V. Lynn, 148 So. 361, 167 Miss 
93. 

Wash.—Dietz v. Bartell. 207 P. 663, 
120 Wash. 443. 

8 . La.—Bollnger v. Williams Bros., 
App., 134 So. 366. 

9. Wash. — Turpen v. Johnson, 175 
P.2d 495, 26 'Wash.2d 716. 

10. D.C.—^Walsh V, Schafer, Mun. 
App., 61 A.2d 716. 

N.M.—Security State Bank v. Clovis 
Mill & Elevator Co., 68 P.2d 918, 
41 N.M. 341. 

Wash.—Ankeny v. Pomeroy Grain 
Growers, 15 P.2d 264, 170 Wash. 1. 

I 

11. Cal.—Shimpones v. Stickney, 28 

P.2d 673, 219 Cal. 637. I 

12. Cal,—^Keppelman v. Heikes, 245 
P.2d 64, 111 Cal.App.2d 476--Valen¬ 
tine V. Ratner, 233 P.2d 667, 105 
Cal.App.2d 368—Hanson v. Wells 
Van & Storage Co., 223 P.2d 609, 
100 Cal.App.2d 332—Wlllet & Crane 
V. Cicy of Palos Verdes Estates, 
216 P.2d 85, 96 Cal.App.2d 767— 
Butler V. Stratton, 212 P.2d 43, 96 
Cal.App.2d 23—Kan v. Tsang, 203 
P.2d 86, 90 Cal.App.2d 638—^Anglo 
California Nat. Bank of San Fran¬ 
cisco V. Kidd, 1'37 p.2d 460, 68 Cal. 
App.2d 661—Bard v. Kent, 96 P.2d 
967, 85 Cal.App.2d 434. 


Conn.—McPartland v. Beaumart, Inc., 
200 A. 1018, 124 Conn. 639. 

Ill.—McGlaughlln v. Pickerel, 46 N. 

B.2d 368. 381 Ill. 574. 

Kan.—Mlchner v. Ford, 98 P. 273, 
78 Kan. 837. 

Ky.—Morris v. Thomas, 220 S.W.2d 
968. 310 Ky. 601. 

La.—Richey v. Swlnk, App., 4 So. 2d 
749. 

Pa—Thomas v. Waters, 38 A,2d 237, 
360 Pa 214. 

64 C.J. p 1206 note 11. 

XiltiganitB must produce evidence 
available to them during cour.se of 
the regular trial and cannot com¬ 
pel trial judge to reopen the case 
after submission to permit its pro¬ 
duction.—Hanson v. Wells Van & 
Storage Co., 223 P.2d 509, 100 Cal. 
App. 2d 3'32. 

13. Cal.—Mullia v. Mayer, 17 P.2d 
706, 217 Cal. 209. 

14. U.S—Wolfe V. Phillips. C.A.Okl.. 

I 172 P.2d 481, certiorari denied 69 
I set. 941, 336 U.S. 968, 93 L.Bd. 

I 1119, 

Cal.—Vangel v. Vangel, 254 r.2d 919, 

[ 116 Cal,App.2d 616—Axe v. Los 

Angeles County. 220 P.2d 781, 98 
Cal.App.2d 678—^Weber v. Marine 
Cooks’ & Stewards’ Aas’n of Pacific 
Coast, 208 P.2d 1009, 93 Cal.App. 
2d 327. 

Conn.—McPartland v. Beaumart, Inc., 
200 A. 1018, 124 Conn. 539. 

Ky.—Simms v. Veach, 209 S.W.2d 
732, 307 Ky. 146. 

La.—Richmond v. New York Life Ins. 
Co., App., 46 So.2d 111—Strick¬ 
land V. Globe Indem. Co., App., 42 
So.2d 334—Cooper v. Garrett, App., j 
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6 So 2d 209, followed In Veronie v. 
Garrett. G So 2d 21.'?. 

Minn.—Kitzman v. Poatler & Kruger 
Co., 283 N.W. 642, 204 Minn. 343. 
N.Y.—Molinari v. Wiley, 82 N.Y.S 2d 
87C. affirmed 79 N.Y.S,2d 917, 274 
App Div. 1021, and Barnds v, Wilev, 
79 NY.S.2d 917, 274 App Div. 1017. 
N.D.—Charon v. Windmgland, 4 N. 

W.2d 645, 72 N D. 70. 

Vt.—Turner v. Bragg, 65 A.2d 268, 
115 Vt. 196. 

Va.—Toler v. Yellow Cab Co. of Vir¬ 
ginia. 18 S.E.2d 250, 179 Va. 38. 
Wash.—Johnson v. Owen, 52 P.2d 
302, 184 Wash. 660. 

IB. Cal.—Wlllet & Crane v. City of 
Palos Verdes Estates. 216 P.2d 85, 
96 Cal.App.2d 757—Bard v. Kent, 

95 P2d 957, 36 Cal.App.2d 434. 

Ill.—McGlaughlln v. Pickerel, 46 N. 

E.2d 268, 381 Ill. 574. 

R.I.—Goggin V. Goggin, 195 A. 693, 
69 R.I. 343. 

64 C.J. p 1205 note 12. 

16. Mo.—^Ford-Davis Mfg. Co. v. 
j Maggee, App., 233 S.W. 2G7. 

64 C.J. p 1206 note 13. 

17. Cal.—San Mateo Planing Mill 
Co. V. Davenport Realty Co., 24 P. 
2d 787, 218 Cal. 702. 

[Mich.—Bruso v. Pinquet, "SS N.W.2d 
100, 321 Mich. 630. 

[Wash.—Schrock v. Gillingham, 219 P. 

2d 92. 36 Wash.2d 419. 

64 C.J. p 1205 note 14. 

18. Cal.—^Willet & Crane v. City of 
Palos Verdes Estates, 216 P.2d 86, 

96 Cal.App.2d 767. 

19. Cal.—Beaudreau v. Allen, 227 P. 
2d 896, 102 CaI.App.2d 652. 

20. Cal.—^Beaudreau v. Allen, supra 
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allegations of the moving party’s petition and of 
positive testimony of such party and his witnesses 
where the parties produced conflicting affidavits con¬ 
cerning the motion ;22 where the moving party 
seeks to introduce evidence for the purpose of re¬ 
trying the case on a new theory where, at the 
conclusion of plaintiff’s testimony, motion was made 
to dismiss by defendant, and plaintiff then had op¬ 
portunity to introduce additional evidence and the 
case was then fully argued where dispositions 
sought to be introduced were taken without au¬ 
thority;^® where proper diligence was not used 
in making the motion to reopen the case;26 where 
the request is to submit proof on an issue which had 
previously been decided against the movant in an¬ 
other action where the court has previously 
permitted the movant to reopen the case at which 
time all available pertinent evidence should have 
been introduced where the movant seeks to raise 
a question not raised at the trial and to introduce 
evidence thereon the effect of which would be to 
alter the amount of the judgment rendered, which 
amount had been stipulated by the parties or 
where the evidence sought to be produced had been 
supplied by stipulation.30 

It is proper to refuse to reopen a case to admit 
evidence of a custom where the movant failed to 
plead the custom on the trial as he was required to 
do under the rules of evidence.®^ A motion to re¬ 
open may properly be denied where it is not neces¬ 
sary to a just decision in the case that the movant 
make the proof offcred.32 Where the court after 
trial allowed an amendment of the complaint to 
show an oral modification of the contract in suit. 


its refusal to allow defendant to introduce evidence 
in rebuttal of evidence given at the trial on the 
point and objected to by defendant on the ground 
that it was not within the issues has been held to 
be error.®3 Where a contract was so ambiguous 
as to require explanation, parol evidence should 
have been admitted, even after the submission of 
the case.3^ It is error to deny a motion to reopen 
to permit a party to meet an issue which was im¬ 
properly raised by the court.®® Where defendant 
relied on rcdclivcry of goods to one of plaintiff’s 
employees to reduce the amount sued for, asserting 
that such employee signed a receipt, and such em¬ 
ployee as a witness denied receiving the goods, and 
gave specimens of his handwriting for comparison, 
and defendant proved that plaintiff’s former em¬ 
ployee recalled seeing defendant’s employee at 
plaintiff’s place of business, and the court, on 
deciding for defendant, remarked on plaintiff’s 
failure to produce such former employee, it has 
been held error to deny plaintiff permission to re¬ 
open the case and prove the signatures of all of 
his employees, to show that none of them signed 
the receipt.®® 

It is error to refuse to reopen a case where the 
granting of the motion will cause no delay and the 
proffered testimony supplies omitted evidence which 
is clearly necessary to the due administration of 
justice.®"^ If the court has excluded exhibits under 
the best evidence rule, the case may thereafter be 
opened on application to permit the party offering 
such exhibits to introduce the evidence which 
would have satisfied the rule.®* It has been held 
that if the court, at the conclusion of plaintiffs’ 


—Willett & Crane v. City of Palo.«? 
Verdes Estate.s. 216 r.2d 85, 96 
Cal.App.2d 757. 

Conn —PerHonal Auto Finance Co. v. 

Bove. 66 A.2d 126. 13'6 Conn. 461 .1 
Ky—Simms v. Veach, 209 S.W.2d 
732, 307 Ky. 146. 

I^a.—^Richey v. Swink, App., 4 So.2d 
749. 

Mich.—E. Clemens Horst Co. v. Grand 
Rapids Brewing Co., 273 N.W, 388, 
280 Mich. 49. 

Mont.—Nadeau v. Texas Co., 69 P.2d 
686, 104 Mont. 558. 

Wash.—^McHugh v. Rosala, 61 P.2d 
616, 184 Wash. 463. 

64 C.J. p 1206 note 15. 

Whsre thevs Is aoiblag* to be golaed 
br reopenias' 

Cal.—^Federated Income Properties v. 
Hart. 191 P.2d 69. 84 Cal.App.2d 
663. 

Utah.—Needham v. First Nat. Bank, 
85 P.2d 785. 96 Utah 432. 


160 La, 12—Cooper v. Garrett, App., 
6 So 2d 209, followed in Veronie v. 
Garrett, 6 So 2€l 215. 

aa. Cal.—Gandalfo v. Gandalfo, 226 
P. 960, 66 Cal App. 726—Sage Land 
& Improvement Co. v. McCowen, 
167 P. 244, 30 Cal.App. 126. 

23. Po,—^Jackson v. Conneautville 
Borough School Diet., 125 A. 310, 
280 Pa. €01—Fell v. Pitts, 106 A. 

I 674. 26'3 Pa. 314. 

:a4. Iowa.—Buck v. Bender, 159 N. 
W. 990. 

85. Ark.—^Western Clay Drainage 
Dist. V, Day, 210 S.W”. 338, 138 Ark. 
181. 

86. Wash.—Schrock v. Gillingham, 
219 P.2d 92. 36 Wash.2d 419. 

64 C.J. p 1206 note 21. 

87. Idaho.—^Metzker v. Lowther, 204 
P.2d 1026, 69 Idaho 166. 

3S. Okl.—^Fry v. Long Bell Lumber 
Co.. 167 P.2d 654. 196 Okl. 670. 
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[89. Conn—Millcl v. Ferrara, 48 A. 

I 2d 562, 133 Conn. 141. 

30. Cal.—Laine v. Weddell, 173 P. 

I 2d 567, 76 Cal.App.2d dlO. 

31. Cal.—Thorp v. San Joaquin Cot- 
I ton Oil Co., 82 P.2d 21, 27 Cal.App. 

2d 554. 

Establishment of customs see Cus¬ 
toms and Usages i 32. 

32. La,—^Regional Agr. Credit Corp. 
V. Elston, Prince & McDade, App., 
183 So. 91. 

33. Ind.—^McClure v. Anderson, 108 
N.E. 767, 68 Ind.App. 615. 

34. Ark.—Wood V. Kelsey, 119 S.W. 

^ 258, 90 Ark. 272. 

35. Iowa.—Jones v, Thompson, 88 
N.w.2d 672, 240 Iowa 1024. 

36. K.Y.—^Liberty Lace & Netting 
Works V. Goeta, 184 N.T.S. 470. 

37. Tex.—Stinson v. King, CIv.App., 
‘83 S.W.2d 398, error dismissed. 

38. Ill.—Coraine v. Keith, 61 N.E.2d 
638. 384 IlL 436. 


8L La.—Rowe v. Smith, 106 So. 657, 



§S01 TRIAL 

proof, doubts that plaintiff has established defend¬ 
ant’s connection with the cause of action, it should 
grant plaintiffs’ motion to reopen at that time.^^ 
In a suit brought to have a conveyance set aside on 
the ground of failure of consideration, it has been 
held that it is error to deny a motion to reopen the 
case where it is alleged that since the decision, but 
before judgment was signed, facts occurred which 
constitute ground for annulment of the contract.^® 
In various other circumstances the propriety of the 
allowance^! or denial 2 of an application to reopen 
a case has been adjudicated. 


89 C.J.S. 

e. Stage of Trial at Which Case May Be Re¬ 
opened 

The allowance of an application to reopen the eaie 
haa been granted at various stages of a trial. 

In actions tried by the court without a jury, it 
has been variously held that it is within the discre¬ 
tionary powers of a court to reopen the case for the 
admission of further evidence after plaintiff has 
rested;^® after both parties have rested;^* after 
testimony on the main question is closed after 
the close of all the evidence before closing of 


39 . Mich.—^Irwln v. Meese, 88 N.W. 
2d 867, 326 Mich. S44. 

40. La,—Lafleld r, Balzrette, App., 
21 So.2d 156. 

41. Blsorstion hsld not abnasd 

Arlz.—Julian v. Carpenter, 176 P.2d 
693. 65 Arlz. 157. 

Cal.—Bell V. Towns, 213 P.2d 73, 
95 Cal.App.2d 898—Kallterna v. 
Wright. 212 P.2d 82. 94 Cal.App.2d 
926—Gardner v. Rich Mfg. Co., 158 
P.2d 23, 68 Cal.App.2d 725—Gelberg 
V. Consolo, 126 P.2d 74, 61 Cal.App. 
2d 616—Parmer v. Orme, 21 P.2d 
977, 131 Cal.App. 628. 

Colo.—Green v. Pullen, 173 P.2d 458, 
115 Colo. 844. 

Iowa.—Union Bank & Trust Co. of 
Stanwood v. Willey, 24 N'.W.2d 796, 
237 Iowa 1260—^Kepllnger v. Borer, 
15 N.W.2d 284. 234 Iowa 1186. 

La,—Ruiz V. Trocchlano, App., 88 So. 
2d 184—Sarver v, Barksdale, App., 
24 So.2d 649—Hornsby v. Rives, 
App., 2 So.2cl 532. 

Mich.—Grand Trunk Western R. Co. 
V. Mount Clemens Sugar Co., 269 
N.W. 208, 277 Mich. 366, certiorari j 
denied Mount Clemens Sugar Co. v. | 
Grand Trunk Western R. Co., 57 
S.Ct. 614, 300 U.S. 670, 81 L.Ed. 
877. 

Nev.—Zasucha v. Allen, 61 P.2d 1029, 
66 Nev. 839. 

Bisoretion held abused 

La.—Home Ins. Co. of N. Y. v. I. 

R. & G. Co., App., 43 So.2d 604. 
N.J.—Carlo v. Okonlte-Callender Ca¬ 
ble Co., 64 A.2d 896, 2 N.J.Super. 
122. affirmed 69 A.2d 734, 8 N.J. 
253. 

N.Y.—Leewood Hills, Inc., v. New 
Rochelle Water Co., 7 N.Y.S.2d 823, 
256 App.Div. 888, appeal dismissed 
24 N.E.2d 979, 282 N.T. 648. 

Tex.—McGee v. Stark, Civ.App., 127 

S. W.2d 689, error dismissed, judg¬ 
ment correct. 

Wash.—Zulauf v. Carton, 192 P.2d 
328, 80 Wash.2d 426. 

42. Bisoretioa held aot abused 

Ark.—State v. Midland VaJ. R. Co., 
122 S.W.2d 178, 197 Ark. 243. 

Cal.—^Boswell v. Mount Jupiter Mut 
Water Co., 217 P.2d 980. 87 Cal.App. 


2d 437—Mazzenga v. Rosso, 197 P. 
2(3 770, 87 Cal.App.2d 790. 

Fla.—Joyner v. Williams, 23 So, 2d 
863. 156 Fla. 616. 

Ill.—Dean Milk Co. v. City of Elgin, 
90 N.E.2d 112, 405 Ill. 204—Clenkl 

V. Rusnak, 76 N.E.2d 372, 398 Ill. 
77—Kautt V. Se Breny, 96 N.E.2d 
661, 342 Ill.App. 322—^U. S. Gypsum 
Co. V. Faroll, 16 N.E.2d 888, 296 
I11.APP. 47. 

Iowa.—^Allemang v. White, 29'8 N.W. 
668, 230 Iowa 626. 

La.—Litton v. Stephens, 175 So. 619, 
187 La. 918—^Walker v. Joyner, 
App., 46 So.2d 113. 

Mich,—Kogowskl v. Kogowski, 29 N. 

W. 2d 851, 319 Mich. 611. 

Mo.—Bickel V. Argyle Inv. Co., 121 

S.W.2(i 803, 843 Mo. 466. 

Utah.—Tuft V. Brotherson, 160 P.2d 
384, 106 Utah 499. 

Wash.—Gorrlen v. Jamison, 200 P.2d 
488, 32 Wash.2d 1—Weaver v. 

Blochberger, 199 P.2d 689. 31 Wash. 

I 2d 877—Winston v. Bacon, 111 P. 

2d 764, 8 Wash.2d 216. 

Wls.—^Dorner v. Doherty, 267 N.W. 
46, 222 Wls. 101. 

43. Colo.—Green v. Pullen, IT'S P. 
2d 468, 116 Colo. 344. 

Ill.—^Burgener v, Lippold, 128 Ill. 
App, 690. 

Neb.—^Filley v. Mancuso, 20 N.W. 2d 
318, 146 Neb. 493. 

S.D.—Security Nat. Bank of Alex¬ 
andria V. Kerkhoff, 230 N.W. 769, 
67 S.D. 70. 

Order equivalsnt to pennUsloa to re- 
opeu 

Where plaintiff hod rested, order 
passing case over from Tuesday un¬ 
til Friday to allow plaintiff to pro¬ 
cure additional witnesses was equiv¬ 
alent to permission to plaintiff to 
reopen case and that he might bring 
witnesses from distance.—^American 
Hoist & Derrick Co. v. Lynn, 148 So. 
861, 167 Miss. 93. 

44. Cal.—Willett & Crane v. City 
of Palos Verdes Estates, 216 P.2d 
•86. 96 Cal.App.2d 767. 

N.D.—Charon v. Windingland, 4 N.W. 
2d 646, 72 N.D. 70. 

380 


Tex.—Binford v. Snyder, 189 S.W.2d 
471, 144 Tex. 134. 

Wash.—Commercial Waterway DIst. 
No. 1 of King County v. King Coun¬ 
ty, 94 P.2d 491. 200 Wash. 638. 

45. Fla.—Joyner v. Williams, 23 So. 
2d 853, 166 Fla. 616. 

46. Ark.—Hlcklngbotham v. Indus¬ 
trial Finance Corp., 91 S.W,2d 1023, 
192 Ark. 429. 

Cal.—San Mateo Planing Mill Co. v. 
Davenport Realty Co„ 24 P.2d 787, 
218 Cal. 702. 

Fla.—Joyner v, Williams, 23 So.2d 
863, 166 Fla. 616. 

Mass.—^Kerr v. Palmierl, 91 N.E.2d 
764, 826 Mass. 664—Town of Hop- 
klnton V. B. P. Sturtevant Co., 189 
N.E. 107, 285 Mass. 272. 

Mo.—Bickel V. Argyle Inv. Co., 121 
S.W.2d 803, 343 Mo. 466—Harlan v. 
Blumo, App., 190 S.W.2d 273. 

N.H.—Ricker v. Mathews, 63 A.2d 
196, 94 N.H. 313, 171 A.L.R. 296— 
Snook v. City of Portsmouth, 10 
A.2d 664, 90 N.H. 441—.Etna Life 
Ins. Co. v. Chandler, 193 A. 233, 
89 N.H. 96. 

Okl.—Ellis V. Boggs, 104 P.2d 244, 187 
Okl. 644. 

64 C.J. p 1206 note 26, 

After proofs have been closed 

(1) On trial of cause by court, the 
Introduction of evidence after the 
proofs have been closed rests within 
the discretion of the court.—People 
V. Cole. 81 N.E. 7, 227 Ill. 69—People 
V. Wiemers, 80 N.E. 46. 225 Ill. 17. 

(2) Since the statute requiring de¬ 
cision within sixty days from time 
proofs are closed is directory and not 
mandatory, it did not foreclose trial 
Judge from taking further proofs 
after expiration of sixty days.—^Bank¬ 
ers Trust Co. of Detroit v. Foto, 4 
N.W,2d '64, 301 Mich, 676. 

BUoretiou held not abused 

Ark.—Hlcklngbotham v. Industrial 
Finance Corp., 91 S.W.2d 1023, 192 
Ark. 429. 

La.—Lampton Reid & Co. v. Forten¬ 
berry, App., 168 So. 36, rehearing 
denied 168 So. 711. 

Okl.—Ellis V. Boggs, 104 P.2d 244, 
187 Okl. 644. 
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argument after closing of argument,** unless 
otherwise provided by statute;** before final sub¬ 
mission of the case;*0 after final submission of 
the case,®i but there is authority to the contrary 
of this last proposition;^* after the case has been 
taken under advisementafter motion for new 
trial and in arrest of judgment has been over¬ 
ruled;®* before findings of fact and conclusions of 
law have been madeafter making®® or announc¬ 
ing®'^ findings of fact; before decision ;®8 after an¬ 


nouncement of decision ;** before final judgment 
after the making of a minute order directing judg¬ 
ment;®! and, according to some decisions, even 
after final judgment,®* although a refusal to reopen 
the case after final judgment is not erroneous.®* 

§ 592. - Objections and Exceptions and 

Rulings Thereon 

In tome jurlsdlctiont, under certain circumstancet, 
It has been held that parties may object to the admission 


47. Ariz.—Julian v. Carpenter. 176 
P.2cl 693, 66 Ariz. 157. 

Cal.—^Willett & Crane v. City of 
Palos Verdes Estates, 216 P.2d 
85, 96 Cal.App.2d 767. 

64 C.J. p 1206 note 27. ^ 

48. Tex.—Southland Life Ins. Co. v. 
Greenwade, Clv.App., 14'3 S.W.2d 
648. affirmed 159 S.W.2d 864. 1381 
Tex. 450. 

64 C.J. p 1206 note 28. 

49. Ala.—Ex parte Alabama Marble 
Co., 113 So. 240, 216 Ala. 272. 

64 C.J. p 1206 note 29. 

50. Ala.—Cefalu v. Dearborn & War- 
fleld. 49 So. 1030, 162 Ala. 105. 

51. Ark.—State v. Midland Val. R. 
Co., 122 S.W.2d 173. 197 Ark. 243. 

Cal.—Litvlnuk v. Lltvlnuk, 162 P.2d 
8, 27 Cal.2d 38—Farmer v. Orme, 21 
P.2d 977. 131 CaLApp. 628. 

Iowa.—^Union Bank & Trust Co. of 
Stanwood v. Willey, 24 N.W.2d 
796, 237 Iowa 1260. 

Pa.—Stewart v. Shenandoah Life Ins. 
Co.. 20 A.2d 246, 144 Pa.Super. 649. 

Utah.—Wasatch Oil Reflnmg- Co. v. 
Wade, 63 P.2d 1070, 92 Utah 60. 

Wash.—Haveman v. Bculow, 217 P. 
2d 313. 36 Wa8h.2d 185. 

64 C.J. p 1206 note 31. 

52. Iowa,—Dunn v. Wolf, 47 N.W. 
887. 81 Iowa 688. 

64 C.J. p 120'6 note 32. 

63. Ill.—Dean Milk Co. v. City of 
Blgrln, 90 N.E.2d 112, 405 Ill. 204— 
Corzlne v. Keith, 61 N.B.2d 538, 384 
Ill. 435—^People ex rel. Boos v. St 
Louis. I. M. & S. Ry. Co.. 116 N.E 
864, 278 111. 25—Havill v. Darch, 62 
l;,E 2d 64, 320 lU.App. 667. 

Mo.—Haake v. Union Bank & Trust 
Co.. APP., 64 S.W.2d 459. 

Mont.—Nadeau v. Texas Co., 69 P.2d 
686. 104 Mont- 668. 

Utah.—Tuft V. Brotherson, 160 P.2d 
384, 106 Utah 499. 

64 C.J. p 1206 note 33. 

64. Ind.—^Maynard v. Shorb, 85 Ind, 
601. 

65. Wash.—McHugh v. Rosaia, 61 P, 
2d 616, 184 Wash. 463. 

64 C.J. p 1207 note 36. 

56. Mass.—Larlvlere v. Boucher, 8 
K,E.2d 353. 297 Mass. 27. 

64 C.J. p 1207 note 86. 


57. Iowa. —Corptui Juris cited in 

Mealey v. Scott, 48 N.W.2d 262. 242 
Iowa 787. 

Utah.—Wasatch Oil Refining Co. v. 

Wade. 63 P.2d 1070. 92 Utah 60. 

64 C.J. p 1207 note 37. 

68. Cal.—Gelberg v. Conaolo, 125 P. 

2d 74. 51 Cal.App.2d 616. 

La,—Cali v. Cloverland Dairy Prod¬ 
ucts Co., App., 21 So.2d 166. 

N.T.—Leewood Hills, Inc. v. New 
Rochelle Water Co.. 7 N.Y.S.2d 823. 
256 App.Div. 883, appeal dismissed 
24 N.E.2d 979, 282 N.T. 648. 

59. Cal.—Vangel v. Vangel, 264 P.2d 
919, 116 Cal.App.2d 615. 

Tex.—Stinson v. King, Civ.App., 83 
S.W.2d 398, error dismissed. 

Utahu—^Wasatch Oil Refining Co. v. 

Wade. 63 P.2d 1070, 92 Utah 60. 
Wa.sh.—Turpen v. Johnson, 175 P.2d 
495. 26 Wash.2d 716—McHugh v 
Rosaia. 51 P.2d 616. 184 Wash. 463. 
Wls.—Dorner v. Doherty, 267 N.W. 

46. 222 Wis. 101. 

64 C.J. p 1207 note 39. 

After rendition of a memorandum de¬ 
cision 

(1) After announcement of tenta¬ 
tive decision.—Simpson v. Sisters of 
Chanty of the House of Providence, 
182 P. 937, 108 Wash. 82. 

(2) The reopening of a case after 
the trial court had rendered its mem¬ 
orandum decision In an attempt to 
get the effect of expert testimony Into 
the record was within the discretion 
of the trial court.—Winaton v. Bacon, 
111 P.2d 764, 8 Wash.2d 216. 

60. Cal.—^Weber v. Marine Cooks’ & 
Stewards' Ass’n of Pacific Coast, 
208 P.2d 1009, 93 Cal App 2d 327— 
Bard v. Kent, 95 P.2d 957, 85 Cal. 
App.2d 434. 

64 C.J. p 1207 note 40. 

61. Cal—Lltvlnuk v. Lltvlnuk, 162 
P.2d 8, 27 Cal.2d 38—Bazet v. Nug¬ 
get Bar Placers, 296 P. 616. 211 
Cal. 607—Carr v. International In¬ 
demnity Co., 209 P. 83, 68 Cal.App, 
614. 

After memoraadau opinion filed 

Cal.—Bell v. Towns, 213 P.2d 73, 96 
Cal.App.2d 398. 

JnrlsdlotloiL held not lost 

Failure to act on motion to reopen 
case for introduction of further evi¬ 
dence within 60 days after opinion or- 
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I derlng Judgment had been filed did not 
deprive trial court of jurisdiction to 
I grant motion, since it was not a mo¬ 
tion for new trial and Judgment had 
not been signed.—Bell v. Town, 213 
P.2d 73, 96 Cal.App.2d 398. 

62. U.S.—Hernberg v. Tipton. C.C.A. 
Ill., 133 F.2d 67. 

Conn.—McPartland v. Beaumart, Inc., 
200 A. 1018, 124 Conn. 639. 

Ill—Kautt V. Se Breny, 96 N.B.2d 
661, 342 Ill.App. 322. 

I Utah.—Wasatch Oil Refining Co. V. 

Wade, 63 P.2d 1070, 92 Utah 60. 

; 64 C.J. p 1207 note 41. 

I After Judgment has been announced 

Okl.—Deems v. Milligan, 64 P.2d 701, 
179 Okl. 26. 

Bffeot of statute 

(1) The statutory provision for re¬ 
opening proceeding for the introduc¬ 
tion of additional evidence has the 
same effect as If the case had been re¬ 
opened after submission thereof be¬ 
fore findings had been filed or judg¬ 
ment rendered, and enlarges power 
of trial court for purpose of minimiz¬ 
ing both expense and delay to liti¬ 
gants In those cases wherein trial 
court may entertain a doubt In any 
particular cause as to propriety of 
judgment entered by It.—Roraback r. 
Roraback, 101 P.2d 772, 38 Cal.App. 2d 
692. 

(2) Fact that court erroneously at¬ 
tempted to accomplish the result of 
reopening case for additional evidence 
by granting motions under provision 
for vacating judgments did not render 
its action ineffective.—Gardner v. 
Rich Mfg. Co, 158 P.2d 23. 68 Cal.App. 
2d 725. 

(3) Where trial court In setting 
aside findings of fact, conclusions of 
law and judgments was acting under 
statute authorizing reopening of case 
for additional evidence, It was d.uty 
of court, after receiving additional 
evidence, to make new findings of 
fact, conclusions of law, and order 
such Judgment as each case in its en¬ 
tirety required.—Gardner v. Rich 
Mfg. Co., supra. 

63. Ark.—^Arkansas Game & Fish 
Commission v, Storthz, 29 S.W.2d 
294, 181 Ark. 1089. 

Ky.—^Hotne Ins. Co. of New York V. 
Stroud, 60 S.W.2d 934, 344 Ky. 316. 
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of evidence and muet take exception* to ruling* admitting 
or excluding evidence in order to avail themeelve* of 
error in *uch ruling* made by a court eitting without a 
Jury; but in other Juriedictions, under certain circum- 
etances, it ha* been held that partie* may not object 
to the admi**ion of evidence or take exception* to *uch 
ruling*, or that an objection or exception i* not neceeeary 
in a case tried without a Jury. 

In many jurisdictions it has been held, in actions 
tried without a jury, either that the parties have 
the right to object and except to the rulings 
admitting evidence,®^ or that objections®^ and 
exceptions®® to the rulings of the court admit¬ 
ting or excluding evidence are necessary in or¬ 
der to entitle the parties to avail themselves 
of error in such rulings. An objection to the in¬ 
troduction of evidence must be made in apt time.®'^ 
The objections must be made and exceptions taken 
at the time the evidence is offered,®^ otherwise 
they will be considered as having been waived.®® 
Also, in order to be available, the objections'^® and 
exceptions'^^ must be specific and not general, and 
all objections to the competency of evidence except 
the one stated are waived.'^^ it has been held, how¬ 
ever, that objections to evidence once taken and 
overruled need not be repeated when subsequent 
similar testimony is offered.'^S 

On the other hand, although the exclusion of 
proper evidence in actions tried by the court with¬ 
out a jury has been held to be the subject of a 
bill of exceptions,the admission of improper evi¬ 
dence has been held not to be the subject of a bill 
of exceptions.'^® It has similarly been held that 
the question of admissibility of evidence on the 
ground of relevancy cannot be raised in a case 
tried without a jury,'^® and that objection to the 
admission of evidence is not necessary in a case 


where a jury trial has been waived.A court may, 
however, properly enter on the record that evidence 
supposed to be improperly admitted was objected 
to, in order to show that it was not received by 
consent and while a formal bill of exceptions 
is not required to bring a supposed error of this 
character to the notice of the reviewing court, it 
may be done in that form if the court thinks proper 
to adopt it.*^® In at least one jurisdiction, in actions 
at law tried by the court without a jury, a party 
may except to the admission or rejection of evi¬ 
dence,®® and it is necessary for him to make objec¬ 
tions to the admissibility of evidence at the proper 
time if he desires to receive a ruling thereon 
but in actions triable in equity, it is not the prac¬ 
tice to rule on the admission and exclusion of evi- 
dcnce,®2 and the court may not exclude offered evi¬ 
dence,®® but must note objections to improper evi¬ 
dence, and such evidence will be disregarded on ap¬ 
peal.®^ In still other jurisdictions, where the ac¬ 
tion is referred to the determination of the presid¬ 
ing justice, exceptions do not lie to his rulings 
admitting or excluding evidence, unless such right 
is reserved by the parties,®® and if during the 
progress of a trial evidence is admitted against the 
objections of one of the parties, and subsequently 
the cause is left to the determination of the presid¬ 
ing judge, such objections must be considered as 
waived.®® 

Ruling or order. Where proper objections arc 
made, it is the duty of the court to rule on the evi¬ 
dence offered.®'^ It has been held that the court 
should not postpone rulings on objections to evi¬ 
dence where objections are made,®® but there is 
authority holding that rulings on objections can be 


64. N.H.—Freeman v. Pacific Mills, 
151 A. 707, 84 N.H. 383. 

64 C.J. p 1207 note 46. 

Saving' questions for review see Ap¬ 
peal and Frror S 331. 

65. Wls.—Maxey v. Peavey, 190 N. 
W. 84, 178 Wis. 401. 

64 C.J. p 1207 note 47, 

66. Mo.—Tremain v, Dyott, 142 S.W, 
760, 161 Mo.App. 217. 

64 C.J. p 1207 note 48. 

87. Cal.—Kaliterna v. Wright, 212 
P.2d 32, 94 Cal.App.2d 926. 

68. Mo.—^Einstein v. Holladay-Klotz 
Land & Lumber Co., 94 S.W. 296, 
118 Mo.App. 184. 

64 C.J. p 1207 note 49. 

69. Pa.—In re Gerker’s Estate, 8 Pa. 
Co. 583. 

70. Mo.—Taylor v. Cayce, 10 S.W. 
832, 97 Mo. 242. 

64 C.J. p 1207 note 51. 


71. Mo.—^Harrison v. Bartlett, 51 Mo. 
176. 

64 C.J. p 1207 note 52. 

78. Nev.—Jones v. Oammans, 11 
Nev. 249. 

73. Wis —Maxey v. Peavey, 190 N.W. 
84, 178 Wla. 401. 

74. U.S.—Arthurs v. Hart, La., 17 
How, 6, 15 L.Ed. 30. 

64 C.J. p 1208 note 67. 

75. U.S.—U. S. V. King, La., 7 How. 
833. 12 L.Ed. 934. 

64 C.J. p 1208 note 68. 

76. Neb.—Enyeart v. Davis, 22 N.W. 
449, 17 Neb. 228. 

64 C.J. p 1208 note 69. 

77. Tenn.—Selby's Adm'r v. Brink- 
ley, 17 S.W. 479. 

78. U.S.—U. S. V. King, La., 7 How. 
833, 12 L Ed. 934. 

79. U.S.—U. S. V. King, supra. 

80. Iowa.—^Williams v. Soutter, 7 
Iowa 436. 


81. Iowa.—Gaar, Scott & Co. v. Nich¬ 
ols, 88 N.W. 382, 116 Iowa 223. 

82. Iowa,—Bechly v. Central Nat. 
Fire Ins. Co., 191 N.W. 980, 196 
Iowa 177. 

64 C J. p 1208 note 65. 

83. Iowa.—Rankin v. Schiereck, 147 
N.W. 180, 166 Iowa 10. 

84. Iowa.—Rankin v. Schiereck, su¬ 
pra. 

85. Me.—Frank v. Ma^Jett, 42 A. 238, 
92 Me. 77. 

64 C.J. p 1208 note 68. 

86. Me.—^Hersey v. Verrill, 39 Me. 
271. 

87. N.D.—People's State Bank of 
Hillsboro V. Steenson, 190 N.W. 74, 
49 N.D. 100. 

64 C.J. p 1207 note 66. 

88. Mo.—Smoot V. Bankers’ Life 
Ass’n, 120 S.W. 719, 138 Mo.App. 
438. 
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reserved.8® Where the court is permitted to reserve 
its rulings on objections, the failure to rule docs 
not imply that the objection is sustained.^® 

Evidence admitted without objection. Evidence 
which is admitted without objection is properly be¬ 
fore the court,and may be considered by the 
trial judge.82 

Effect of ruling. Where a motion to strike has 
been properly granted it is the duty of the court 
completely to disregard the evidence stricken.83 

§ 593. Rulings on Weight and Sufficiency of 
Evidence 

a. In general 

b. Determination of credibility of wit¬ 

nesses and weight due testimony 


a. In Gkneral 

In a nonjury trial the judge la the trier of facte and 
it is his duty to weigh the evidence In the aame manner 
as a jury would. 

Where a factual question is involved, the dispute 
must be settled by the weight of the evidence.8^ 
In a nonjury trial the judge is the trier of facts 
and it is his duty to decide the issues of fact on the 
evidence,8 6 and the court is not bound to adopt a 
party’s contention as to the weight of the evidcnce.86 
On the contrary, it is the right and duty of the 
court to weigh the evidence,® ^ to determine its 
weight®® and suflicieiicy®® in the same manner as 
a jury in its province would,1 and to draw infer- 


89. Miss.—Warren v. State, 1G4 So. 
234, 174 Miss. 63. 

N.J.—Seitz V. Seitz, 64 A.2d 87, 1 N.J. 

Super. 234. 

Blscretloa of ooQrt 

Where a court Is sitting- without a 
jury, It Is within its discretion to re¬ 
ceive evidence objected to and reserve 
its rullngr on such objection.—Taylor 
V. Coyce, 10 S.W. 832, 97 Mo. 242— 
Kerr v. Prudential Ins. Co., MoApp, 
194 S.W.2d 706 —Williams v. Schnei¬ 
der, Mo.App., 1 S.W.2d 232. 

90. Iowa,—In re Coleman's Estate, 
28 N.W.2d 500, 238 Iowa 768. 

91. Cal.—^Willoughby v. Southern 
Pac. Co., 188 P.2d 816, 83 Cal.App.2d 
414. 

Beeeptioa of latter 

The reception of a letter sent to 
court, after submission of the cause 
for decision, at the reauest of the 
trial Judge to which request no objec¬ 
tion was made was not an irregulari¬ 
ty on the part of the court—Wilson 
V. Sampson, 205 P.2d 763, 91 Cal App, 
2d 453. 

92. Moss.—^Larivlere v. Larivlere, 24 I 

N E.2d 659. 304 Mass. 627. ' 

93. Cal.—^Ziegler v, Reuze, 164 P.2d 
494, 27 Cal.2d 389. 

94. Tenn—^Prumln v. May, 251 S.W. 
2d 314, 36 Tenn.App. 32. 

96. Cal.—Bank of America Nat. 
Trust & Sav. Ass'n v. Greenbach, 
219 P.2d 814, 98 Cal.App 2d 320. 
Qa.—Estes V. Estes, 14 S.E 2d 681, 
192 Ga. 94. 

Kan.—Wetzel v. Hattrup, 255 P.2d 
687, 174 Kan. 244. 

N.C.—Turnage Co. v. Morton, 81 S.E. 
2d 136, 240 N.C. 94. 

Okl.—Bert Whttels, Inc., v. Motor 
Morte. Co., 77 P.2d 698, 182 Okl. 
384. 

Tex.—Moser v. McLemore, CIv.App., 
266 S.W.2d 258—Bolyard v. Toronto 
Pipe Line Co.. Clv.App., 120 S.W.2d 
960, error dismissed. . 


Wia.—Scdimidlkofer v. Industrial 

Commission, 61 N.W.2d 862, 2661 
WlB. 535. I 

Plndisgr held not oas of law | 

In Jury-waived action at law for j 
wrongful death, where court denied 
the defendant’s motion for Judg¬ 
ment at close of plaintiff’s evidence 
and refused to rule upon same motion 
at close of all the evidence, and de¬ 
cided the cose on the facts by find¬ 
ings of facts, conclusion of law, and 
final judgment, such determination 
was not a holding as matter of law 
that defendant was not reckless.— 
Davis V. Knight, 36 N.W.2d 23, 239 
Iowa 1338. 

Preponderaaco of s-viAsaos 

The court sitting without Jury 
must determine facts from prepon- 
deranoe of the evidence.'—Bachman 
v. Order of United Commercial Trav¬ 
elers of America, D.C.Fla., 50 F.Supp. 
■87. 

96. Mass.—^Hooper v. Cuneo, 116 N. 
E. 237. 227 Mass. 37. 

Bejsetloa of ooatsatloa held proper 
In action by pedestrian for injuries 
sustained when struck by automo¬ 
bile as he was attempting to cross 
highway, trial Judge properly disre¬ 
garded theory, based solely on loca¬ 
tion of pedestrian’s body on highway 
after being struck and law of physics, 
as to pedestrian’s position In high¬ 
way at time he was struck and to 
have based his conclusion on pedes¬ 
trian’s testimony supported by two 
witnesses and contradicted only by 
motorist.—Wall v. .<Etna Casualty & 
Surety Co., La.App., 167 So. 903. 

97. U.S.—^Bachman v. Order of Unit¬ 
ed Commercial Travellers of Amer¬ 
ica, D.C.Fla., 60 F.Supp. 87. 

Ariz.—Craig v, De Berge, 193 P.2d 
442, 67 Ariz. 168. 

Cal.—In re Wlellng's Estate, 230 P. 
2d 808, 37 Cal.2d 106—IJord v. Hen¬ 
derson, 234 F.2d 197, 106 Cal.App., 

3S3 


2d 426, appeal dismissed 72 S.Ct. 
661, 342 U.S. 9.37, 96 LEd. 697— 
Hinshaw v. Hopkins, 99 P.2d 283. 87 
Cal.App.2d 330—English v. English, 
24 r.2d 369, 133 Cal.App, 408—La 
Liberty v. La Liberty, 16 r.2d 681, 
127 Cal-App. 669. 

Ind.—Llnton-Summlt Coal Co. v. 

Hutchison, 111 N.E.2d 81.9. 

Mich.—^Allcn V Currier Lumber Co., 
61 N.W.2d 138, 337 Mich. 696. 

Mo.— Burrow v. Blrran, App., 201 S. 
W.2d 186. 

N.M.—Hudgens v. Caraway, 235 P.2d 
140, 55 N.M. 458. 

Ohio.—Crow V. Buckeye Union Cas. 

Co., App., 104 N.E.2d 46. 

Okl.—^Flrst State Bank of Nobel v. 

I McKIddy, 240 r.2d 1103, 206 Okl. 
67. 

Tex.—Corn v. First Texas Joint Stock 
I^and Bank of Houston, Clv.App., 
131 S.W.2d 762, error refused. 

64 C.J. p 1208 note 71. 

I Weight and value 

The weight and value of evidence 
are exclusively for trial Judge In 
a nonjury case.—Waiter L. Lacy Co. 
V. National Finance Corporation, Mo. 
App., 79 S.W.2d 1078. 

98. Cal.—Weiss v. First Sav. Bank 
of Co]u.sa. 82 P.2d 46, 28 Cal.App. 
2d 140, rehearing denied 83 P.2d 
36, 28 Cal.App 2d 140—English v. 
English. 24 P.2d 369, 133 CaUApp. 
408. 

99. Cal.—^WeisB v. First Sav. Bank 
of Colusa, 82 P,2d 45, 28 Cal.App. 
2d 140, rehearing denied 83 r.2d 36, 
28 Cal.App.2d 140—^English v. Eng¬ 
lish. 24 P.2d 3-69, 133 Cal.App. 408 
—La Liberty v. La Liberty, 16 P. 
'2d 681, 127 Cal.App. 669. 

1 . Hawaii.—Territory v, Fujiwara, 
33 Hawaii 428. 

Mo.—^Brantjen & Kluge v. Burd & 
Fletcher Co.. 192 S.W.2d 661, 289 
Mo.App. 268. 

Tex.—Corn v. First Texas Joint Stock 
Land Bank of Houston, Clv.App.. 
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enccs* and reasonable deductions^ therefrom. 
Whether an inference shall be drawn, in any given 
case, is a question of fact for the trial court where 
there is no jury.^ 

The court must consider all the competent evi¬ 
dence before it.® The trial judge should weigh the 
evidence as a whole, giving it such probative force 
as in his opinion it is entitled to.® Evidence which 
would be admissible in chief when admitted by the 
court on rebuttal should be considered by it and 


given the same weight as any other evidence.^ 

It is the right and duty of the court to weigh and 
pass on conflicting evidence,® to determine its suffi¬ 
ciency and probative effect,® and it cannot escape 
responsibility by a mere statement that its mind is 
confused or unsettled.^® It should try to harmonize 
the evidence,!! and to reconcile apparent contradic¬ 
tions and inconsistencies, if reasonably possible, 
and, if this is not possible, to accept that which 
appears to be worthy of credit.!® The judge may 


181 S.W.2d 762, error refused— 
Western Shoe Co. v, Amarillo Nat, 
Bank, CIv.App., 42 S.W.2d 469. 

64 CJ. p 1208 note 72. 

а. Cal,—In re Barrow’s Estate, 80 
P,2d 1006, 27 Cal.App.2d 402—Nel¬ 
son v. Sweltzer, 71 P.2d 86, 22 Cal. 
App.2d 382. 

Mass.—^Goldberg: v. Federman, 121 N. 

E. 416. 231 Mass. 443. 

Mich.—Detroit Trust Co. v. Hartwick. 

270 N.W. 249, 278 Mich. 139, 
N.Y,—Edey v. Segar, 174 N.Y.S. 700, 
105 Mlac. 662, reversed on other 
grounds 183 N.Y.S. 813, 192 App 
Div. 678. 

R.I.—Main Realty Co. v. Blackstone 
Valley Gas & Electric Co., 193 A. 
879, 69 R.I. 29. 112 A.L.R. 744. 

64 C.J, p 1208 note 73. 

Where dlfTereat laferemoes oan. he 
drawn from evidence 
Ala.—Goldfield v, Brewbaker Motors 
64 So.2d 797, 36 Ala.App. 162, cer- 
tlorarl denied 64 So.2d 800, 256 
Ala. 383. 

Tex.—Davis v. Hasdorff, CIv.App., 207 

S.W.2d 424. 

3. Fla.—^Klng v. Grlner, 60 So.2d 
177. 

4. Cal.—^Hennelly v. Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass’n, 228 
P.2d 79, 102 Cal.App.2d 764. 

5. Cal.—Howard v. General Petro¬ 
leum Corp., 288 P.Zd 145, 108 Cal 
App.2d 25. 

Conn.—Giamattei v. Dl Cerbo, 62 A. { 
2d 619, 135 Conn. 159. 

64 C.J. p 1209 note 74. 

X&oompeteat evidence 

On trial to court of an e<juitable 
action Incompetent and irrelevant 
evidence Is disregarded and the ac¬ 
tion decided upon the material and 
competent evidence In the case.— 
State ex rel. Halvorson v. Simpson, 
49 N.W.2d 790, 78 N.D. 440. j 

Teetixaony of advene wltx&eee 
Uncontradicted testimony of de¬ 
fendants called by plaintllT as ad¬ 
verse witnesses could be considered 
by court in ruling on defendants' 
challenge to su/ficiency of plaintiff’s 
evidence.—Hair v. Old Nat. Ins. 
Agency, 6l P.2d 398, 184 Wash. 477. 

б. Tex.—Wllmans v. Hubble. Civ. 
App.. 163 S.W.2d 228, error refused 
-^olyard v. Toronto Pipe Line Co., 


I CIv.App., 120 S.W.2d 960, error dis¬ 
missed. 

7. Tex.—Barnett v. Elliott, Civ.App., 
160 S.W. 671. 

8. U.S.—The Seeandbee, C.C.A.OhIo, 
102 P.2d 677. 

Cal.—O’Banion v. Borba, 196 P 2d 
10, 32 Cal.2d 146—Welch v. Al- 
cott, 19'8 P. 626, 186 Cal. 731— 
Bitsekas v. Parechanian, 226 P. 
974, 67 Cal.App. 148. 

Colo.—Lampton v. McIntosh, 225 P. 
2d 64, 123 Colo. 84. 

Minn.—^Enderson v. Kelehan, 82 N. 

W.2d 286. 226 Minn. 163. 

Mont,—O'Connell v. Haggerty, 253 
P.2d 678—Weakley V. Cook. 249 P. 
2d 926. 

N.J.—Spalt V. Eaton. 192 A. 576, 118 
N.J.Law 327. 

S.D.—Keinschmidt v. Hlrsch, 276 N. 

W. 356, 66 S.D. 498. 

64 C.J. p 1209 note 76. 

Where there is any dispute In the 
evidence it is a right of a party to 
have the court pass on the credibility 
of the testimony.—Pentecost v. Hud¬ 
son, 252 P.2d 611, 67 N.M. 7. 

9. Colo.—Lampton v. McIntosh, 226 
P.2d 64, 123 Colo. 34. 

10. U.S.—^Decoss v. Turner & Blan¬ 
chard, Inc., C.C.A.N.Y., 16 F.2d 
258. 

11. Cal,—^Nellis v. Massey, 239 P.2d 

609. 108 Cal,App,2d 724—Batemen j 
v. Long, 233 P.2d 19, 106 Cal.App. 
2d 173. I 

La.—Fogelman v. Interurban Transp. 
Co., 187 So. 73, 192 La. 116—Fridge j 

V. Talbert. 168 So. 209, 180 La. 937. 
Mass.—Hosken, Inc. v, Hingham 

Management Corp., 105 N.E.2d 232, 
328 Mass. 688. 

Tex.—Sewell v. Chambers, Civ.App., 
209 S.W,2d 863—Wilmans v. Hub¬ 
ble, Civ.App., 168 S.W.2d 228, error 
refused—Bolyard v, Toronto Pipe 
Line Co., Civ.App., 120 S.W.2d 960, 
error dismissed. 

Wyo.—^Adamson v. Rasmussen, 67 P. 

2d 108, 49 Wyo. 480. 

64 C.J. p 1209 note 78. 

13. Ark,—Sledge v. Cordell, 268 S. 

W. 2d 77. 

Cal.—Criscl v. Sorci. 261 P.2d 883. 116 
Cal.App.2d 76—Sidney v. Martin 
Iron Works, 238 P.2d 128, 105 Cal. 
App.2d 296—Sxnythe v. Sohaoht, 809 

384 


I P.2d 114, 93 CaI.App.2d 815—Con- 
[ nell V, Crawford. 268 P. 948. 92 Cal. 
App, 716—Brandt v. Krogh, 111 P. 
275, 14 Cal.App, 39—Lindley v. 

Blumberg, 93 P. 894, 7 Cal.App. 140. 
La.—Fridge v. Talbert. 168 So. 209. 
180 La. 937. 

Tex.—Patterson v. Farmers' Royalty 
Holdings Co., CIv.App„ 79 S.W.2d 
917. 

64 C.J. p 1209 note 79. 

Creation of oonfllot in teetlmony 

Where a credible witness, with ap¬ 
parently adeauate opportunity for ob¬ 
servation. testifies to an occurrence, 
mere testimony of other witnesses 
that they were not cognizant of the 
occurrence, where opportunities of 
latter witnesses for observation are 
not stated, or where It affirmatively 
appears that their situation waa such 
that they probably would not have 
observed the event if It had occurred, 
or where their opportunities were not 
co-extensive with those of witness 
who testifies positively to the occur¬ 
rence, is not sufllcient to create a 
conflict In the testimony.—Graham v. 
Leek, 144 P.2d 476, 65 Idaho 279. 
Part of testimony disregarded 
After a court has discarded tes¬ 
timony which In Its opinion is un¬ 
worthy of credence, the court then 
has a duty to attempt to reconcile 
whatever conflict In the testimony 
remains.—Fishman v. Silva, 2 P.2d 
473, 116 Cal.App. 1. 

13. U.S,—The Seeandbee, C.C.A.Ohio, 
102 P.2d 677. 

Cal.—'Robinson v. Hoalton, 2 P.2d 344, 
213 Cal. 370—Ong v. Cole, 188 P. 
8-12. 46 Cal.App. 63. 

La.—^Brown v. International Paper 
Co., 68 So.2d 667—^Fogleman v. 
Interurban Transp, Co., 187 So. 73, 
192 La. 116—^Fridge v. Talbert, 168 
So. 209, 180 La. 937, 

N.Y.—Lazarus v. Spencer, 61 N.Y.S. 
78, 29 Mlsc. 767. 

Tex.—Miller v. Himebaugb, Civ.App., 
163 S,W, 338. 

Wliers tbs svldsnos presented is 
oonfllotlng and irreconcilable, the 
trial Justice must weigh the evidence, 
consider the credibility of the wit¬ 
nesses, and determine what weight 
he should attach to their respective 
testimony.—^Breard v. Oulmette, 81 A. 
2d 693. 78 R.L 804. 
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base his finding and verdict ‘*on the absolute verities 
of the case as established before him.''^^ Where 
the evidence is conflicting, the judge cannot rule 
that plaintiff is not entitled to recover,^® and a mo¬ 
tion for such a ruling is premature.^® In these 
circumstances, whether plaintiff should recover is 
a question not of law, but of fact, to be determined 
on a weighing of all the cvidence.^*^ In determin¬ 
ing the weight and credibility of the evidence pro¬ 
duced by a party, the court has a right to consider 
the failure of the party to call available witnesses 
and to produce other available evidence.^® A judge 
sitting as a jury must accept proofs presented by the 
evidence adduced with the same conclusive effect 
they would have on a jury.^® 

Questioning sufficiency of evidence. An objection 


to the sufficiency of. the evidence is waived unless 
taken before the case is submitted to the court.*® 

Presumptions of fact. In a case tried without a 
jury, it is for the court to determine whether or 
not the evidence against a presumption of fact is 
sufficient to overthrow it.*^ 

b. Determination of Oredibility of Witnesses 
and Weight Dne Testimony 

It IB the province of the court to dat«rmlne the cred¬ 
ibility of the witnesBea and the weight to be given to 
their toBtimony. 

Questions with respect to the credibility of wit- 
nesses** or the weight of evidence** are questions 
of fact and not of law. It is the province of the 
court to determine the credibility of the witnesses,*® 


BtUea of pvciHildllty 

Where there Is direct conflict, court 

In its analysis of evidence in pass¬ 
ing on question of fact must be gov¬ 
erned by rules of probability.—Sweek 

▼. Bennett, 290 P. 747, 13« Or. 388. 

14. Mo.—^Tipton v. Christopher. 116 
S.W. 1126. 1126, 186 Mo.App. 619. 

15. Mass.-—Patterson v. Ciborowskl, 
179 N.B. 161, 277 Moss. 260— 
Downey v. Levenson, 142 N.E. 86, 
247 Mass. 368. 

16. Vt.—Conn Boston Co. v. Gris¬ 
wold. 167 A, B7, 104 Vt. 89. 

17. Mass.—^Patterson v. Ciborowskl, 
179 N.B. 161, 277 Mass. 260 

Vt—Conn Boston Co. v. Griswold, 167 
A, 57, 104 Vt. 89. 

18. Cal.—Shapiro v. Equitable Life 
Assut. Soc. of U. 6., 172 P.2d 726, 
76 Cal.App.2d 75. 

19. N.J.—^Eustace v. Metropolitan 
Sav. Bank & Trust Co., 181 A 60, 
116 N.J.Law 641. 

80. N.H.—^A. C. Erlsman Co. v. La¬ 
conia Furniture Co., 177 A 409, 
87 N.H. 483. 

81. Cal.—Palmer v. Palmer, 226 P. 
2d 61S, 101 Cal.App.2d 819. 

98. R.I.—Baccarl v. W. T. Grant Co., 
56 A2d 562, 73 Itl. 376—Enos v. 
Industrial Trust Co., 4 A.2d 916, 62 
R.I. 268. 

83. R.I.—^Baocari v. W. T. Grant Co., | 
66 A.2d 662, 73 R.I. 870—^Enos v. 
Industrial Trust Co.. 4 A2d 916, 62 
R.I. 263. 

84. U.S.—General Electric Co. v. 
Parr Electric Co., D.C.N.T., 21 P. 
Supp. 471, modified on other 
grounds, C.CJL, 98 F.2d 60, reheard 
99 F.2d 827. 

Ark.—Collins v. McCoy. 286 S.W.2d 
2d 448, 218 Ark. 281. 

Cal.—^Perske v. Perake, App^, 271 
P.2d 628—Jud Whitehead Heater 
Co. V. Obler, 246 P.2d 608, 111 Cal. 
App.2d 861—Fallert v. Hamilton, 
240 P.2d 1007, 109 CaLApp.ld 899 
S9 C.J.S.—20 


—^In re Durham's Estate, 2*38 P.2d 
1061, 108 Cal.APP.2d 164—In re 
Durham’s Estate, 238 P.2d 1067, 
108 Cal.App2d 148—Van Der Most 
V. Workman, 236 P.2d 842, 107 Cal. 
App.2d 274—^La Jolla Casa de Man¬ 
ana V. Hopkins. 219 P.2d 871, 98 
CaI.App.2d 339—^People v. One 1941 
Chrysler Tudor Engine No. C 80 
8608, 162 P.2d 653. 71 Cal.App.2d 
312—Hlnshaw v. Hopkins, 99 P.2d 
283. 87 Gal.App.2d 230—^Welss v. 
First Sav. Bank of Colusa, 82 P. 
2d 46, 28 CaI.App.2d 140, rehear¬ 
ing denied 83 P.2d S6, 28 Cal.App. 
2d 140—English v. English, 24 P. 
2d 369. 138 Cal.App. 408—La Liber¬ 
ty v. La Liberty. 16 P.3d 681, 127 
Cal.App. 669. 

Colo.—Julius Hyman ft Oo. v. VelsI- 
col Corp., 233 P.2d 977, 128 Colo. 
663, certiorari denied 72 S.Ct. 118, 
342 U.S. 670, 96 L.Ed. 664, rehear¬ 
ing denied 72 S.Ct. 199, 842 U.S. 895, 
96 Li.Ed. 671—^Lampton ▼. McIn¬ 
tosh. 226 P.2d 64. 123 Colo. 84. 
Conn.—Armstrong v. Watrous, 82 A. 
2d 800, 138 Conn. 127—Doris v. 
McFarland, 166 A 68, 113 Conn. 
610—Finlay v. Swlrsky, 181 A 420, 
103 Conn. 624. 

D.C.—Janifer v. Werner, Mun.App., 
78 A2d 669. reversed on other 
grounds 196 F.2d 244, 90 U.S.App.D. 
C. 406—Sores! v, Repettl, MunuApp, 
76 A2d 685. 

Fla.—^Read v. Frizzell, 60 6o.2d 172. 
Ill.—Kane v. Dunn. 118 N.a2d 66, 
2 IU.App.2d 60—Goldzborough v. 
McDavld, 110 N.E.2d 876, 849 Ill 
App. 466—Grigg v. Orlgg, 94 N.B. 
2d 656, 841 IlLApp. 477—Union 

Central Life Ins. Co. v. Weber, 
2 N.E.2d 746, 285 IlLApp. 568. 

Ind.—^Board of Com’rs of Lake Coun¬ 
ty y. Hayhurst. 199 N.B. 258, 209 | 
Ind. 416. 

Iowa.—Carlson v. Bankers Trust Co. 

60 N.W.2d 1, 242 Iowa 1207. 
Kan.—Stoskopf v. Stoskopf, 246 P. 
2d 1180, 178 Xan. 844. 
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Ky.—Adkins v. Meade. 246 S.W.2d 
980—Glass V. Bryant, 194 S.W.2d 
890. 802 Ky. 286. 

La.—^Delahoussaye v. Lasalle, App., 
158 So. 696. 

Maas.—McGray v. Homblower, 10 
N.E.2d 601. 298 Mass. 884, appeal 
dismissed Hornblower v. McGray, 
68 S.Ct. 368. 302 U.S. 666. 82 L. 
Ed. 606. rehearing denied 68 S.Ct. 
408, 802 U.S. 780, 82 L.Bd. 603. 
Mich.—In re Oversmith's Estate, 64 
N.W.2d 678, 840 Mich. 104—Allen v. 
Currier Lumber Co., 61 N.W.2d 166, 
837 Mich. 696—W. T. Rawleigh 
Co. V. Bowen, 13 N.W.Ed 230, 308 
Mich. 122—OorpUB Jurts oited la 
Reedy v. Goodin, 281 N.W. 877, 286 
Mich. 614—Edwards v. Nelson, 16 
N.W. 261, 61 Mich. 121. 

Mo.—^Noble y. Missouri Ins. Go., 204 
S.W.2d 446—Bndler v. State Bank 
ft Trust Co. of Wellston, 180 S. 
W.2d 696, 862 Mo. 961—Burroughs 
V. Lasswell. App., 108 S.W.2d 705— 
North Bide Finance Co. v. Sparr, 
App., 78 S.W.2d 892. 

Mont.—Gervais v. Rolfe, 187 P. 899, 
67 Mont. 209. 

N.J.—^Blue Goose Auto Service v. 

I Blue Goose Super Service Station, 
160 A. 836, 110 N.J.Eq. 438, revers¬ 
ed on other grounds 160 A 816, 
110 N.J.Eq. 647—Mayerson v. May- 
erson. 151 A 855, 107 N.J.Eq. 63 
—Keller v. Llnsenmyer, 189 A 33, 

101 N.J.Eq. 664—Rlehl v. Rlehl, 
137 A. 787, 101 N.J.Eq. 16. 

N.M.—Hudgens v. Caraway, 236 P. 

2d 140, 56 N.M. 458. 

N.T.—^Neptune Meter Oo. v. Long Is¬ 
land Water Meter Repair Co., 89 
N.Y.S.2d 826, 179 Mlsc. 446—Bdey 
V. Segar. 174 N.T.S. 700, 106 Mlsc. 
662, reversed on other grounds 183 
N.T.S. 313, 192 App.Dly. 678. 
Ohio.—Cross V. Ledford, 120 N.E.2d 
118, 161 Ohio St. 469—Claim of 
Klncade, 119 N.B.2d 814, 96 Ohio 
App. 829—^In re Byers* Estate. App., 

102 N.B.2d 721, soMnd case—In re 
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and the weight to be attached to their testimony*® 
and the inferences to be drawn therefrom,*® in ex¬ 
actly the same sense that the jury should do in the 
trial of a case.*^ The fact that witnesses have 


not been impeached by attacks on their reputations 
for truth and veracity does not deprive a trial judge 
of the right to give his estimate of the weight of 
the evidence produced.** 


Mayforth’s Guardianship, 1 Ohio 
Supp. 87. 

Okl.—Givens v. Western Paving Co., 
261 P.2d 460—Levine v. Teal, 145 
P.2d 886, 193 Okl. 49«—Lowe v. 
Hickory, 55 P.2d 769, 176 Okl. 426. 
Pa.—In re Adoption of Noone, 103 
A.2d 729, 876 Pa. 437—In re Arch¬ 
er’s Sstate, 70 A.2d 867, 868 Pa. 
684—Stiegelmann v. Ackman, 41 
A.2d 679, 861 Pa. 692—Common¬ 
wealth ex rel, Howard v. Claudy, 
102 A.2d 486, 176 Pa.Super. 1— 
Stewart v. Shenandoah Life Ins. 
Co., 20 A.2d 246, 144 Pa.Super. 649. 
S.D.—^Rcinschmidt v. Hlrsch, 276 N. 

W. 366, 65 S.D, 498. 

Tex,—Harrell v. Sunylan Co., 97 S.W. 

2d 686, 128 Tex. 460. 

Tex.—^Alamo Motor Lines v. More¬ 
land. Clv.App.. 269 S.W.2d 868— 
Hallum V. Pinkerton, Clv.App., 267 
S.W. 2d 921—Moser v. McI.#eniore, 
Clv.App., 266 S.W. 263—Mercan¬ 
tile Nat. Bank at Dallas v. McCul¬ 
lough Tool Co., Clv.App., 260 S.W. 
2d 870, reversed on other grounds, 
Sup., 269 S.W.2d 724—Alamo Cas. 
Co. V. Laird, Clv.App., 229 S.W.2d 
214, refused no reversible error— 
Wilmans v. Hubble, Clv.App., 163 1 
S.W. 2d 228, error refused—Central 
Motor Co. v. Roberson, Clv.App., 
189 S.W.2d 287—Worth Finance 
Co. V. Charlie Hillard Motor Co., 
Clv.App., 131 S.W.2d 416—Walker 
County Lumber Co. v. Sweet, Civ. 
App., 40 S.W.2d 226, error dis¬ 
missed. 

Vt.—State V. O'Connell, 99 A.2d 705, 
118 Vt. 66. 

Va.—^Nicholson v. Shockey, 64 S.E. 

2d 813, 192 Va. 270. 

Wyo.—Eblen v. Eblen, 234 P.2d 434. 
68 Wyo. 363—Coumaa v. Transcon¬ 
tinental Garage. 230 F.2d 748, 68 
Wyo. 99—^Haywood v. Kukuchka, 
95 P.2d 71, 66 Wyo. 41—In re Con¬ 
roy's Estate, 211 P. 96, 29 Wyo. 62. 
64 C.J. p 1209 note 86. 

In an aotloa of purely equitable 
oognisaaoe, It Is for trial court to 
determine credibility of witnesses 
and the weight and value to be giv¬ 
en to their testimony, and the trial 
court may accept circumstantial evi¬ 
dence on the one side and reject pos¬ 
itive testimony on the same point on 
the other side.—Blagg v. Rutledge. 
261 P.2d 196, 207 Okl. 659. 

Itatsrsst of wltttsss 
Witnesses’ Interest in outcome of 
litigation is for consideration of trier 
of facts.—^In re Hudson's Guardian¬ 
ship, 20 N.W.2d 330, 220 Minn. 493. 
Voslttve and nueoutradloted tsatl- 



contradicted testimony of interested 
parties is for trial court.—^Hllller v. 
Howard, Tex.Civ.App., 131 S.W. 2d 
1002, error refused. ^ 

Where the court saw aud heard the 

witnesses In the suits, it had the 
authority to give credence to the | 
witnesses as It saw fit.—Civic Ass'n 
of Wyoming v. Railway Motor Fuels, 
118 P.2d 236. 67 Wyo. 218. 

as. Ark.—Bridges v. Shapleigh 

Hardware Co.. 67 S.W.2d 406. 186 
Ark. 993—Akins v. Helden, 7 S.W. 
2d 15, 177 Ark. 392. 

Cal.—In re Durham’s Estate, 238 P. 
2d 1061. 108 Cal.App.2d T54—Pal- 
lert V. Hamilton, 240 P.2d 1007, 109 
Cal.App.2d '399—^Van Der Most v 
Workman, 236 P.2d 842, 107 Cal. 
App.2d 274. 

Colo.—Julius Hyman & Co. v. Velsl- 
col Corp., 233 P.2d 977, 123 Colo. 
663, certiorari denied 72 S.Ct. 113, 
842 U.S. 870, 96 L.Ed. 654, rehear¬ 
ing denied 72 S.Ct 199, 342 U.S. 
896, 96 L.Ed. 671. 

III.—^Kane v. Dunn, 118 N.E.2d 66, 
2 Ill.App.2d 60—Goldsborough v. 

I McDavid, 110 N.E.2d 876, 349 III. 
App. 466—Grigg v. Grlgg, 94 N.E 
2d 666, 841 Ill.App. 477. 

Ind.—Board of Com’rs of Lake Coun¬ 
ty v. Hayhurst, 199 N.E. 268, 209 
Ind. 416—^Mellen v. Knotts, App., 
119 N.E.2d 20. 

Mich.—Saginaw Furniture Shops, 
Inc, V. Wolverine Finishes Corp., 

I 69 N.W.2d 16, 336 Mich. 606—Egge- 
been v. Red Top Cab Co. of Grand 
I Rapids. 64 N.W,2d 726, 334 Mich. 
490—^W. T. Rawleigh Co. v. Bowen, 
13 N.W.2d 230, 308 Mich. 122—Ea¬ 
gan V. Edward.s, 293 N.W. 641, 294 
Mich. 260—Vannett v. Michigan 
Public Service Co., 286 N.W. 216, 
289 Mich. 212—Corpus Juris cited 
lu Reedy v. Goodin, 281 N.W. 377, 
879, 286 Mich. 614. 

Mo.—^Noble V. Missouri Ins. Co., 204 
S.W.2d 446—^Burrow v. Birran, Mo. 
App., 201 S.W.2d 186—Burroughs 
V. Lasswell. App., 108 S.W.2d 706 
N.T.—Osonn v. Sears, Roebuck & Co., 
129 N.Y.S.2d 825, 206 Misc. S3. 
Ohio.—Cross V. Ledford, 120 N.E 2d 
118, 161 Ohio St. 469. 

Okl.—Givens v. Western Paving Co., 
261 P.2d 460—^Lowe v. Hickory, 55 
P.2d 769. 176 Okl. 426. 

Pa.—In re Adoption of Noone, 103 A 
2d 729, 376 Pa. 437—Stirgelmann v 
Ackman, 41 A2d 679, 861 Pa. 692. 
Tex.—Mercantile Nat. Bank at Dal 
las V. McCullough Tool Co., Civ 
App., 260 8.W.2d 870, reversed oi 
other grounds, Sup., 259 S.W,2d 
724—^Wilmans v. Hubble, Clv.App., 
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163 S.W.2d 228, error refused— 
Central Motor Co. v. Roberson. Civ 
App., 139 S.W.2d 287—Worth Fu 
nance Co. v. Charlie Hillard Mo¬ 
tor Co.. Clv.App., 131 S.W.2d 416 
—Fidelity & Deposit Co. of Mary¬ 
land V. First Nat. Bank, Clv.App., 
113 S.W.2d 622, error dismissed— 
Wilkinson v. Owens, Clv.App, 72 
S.W.2d 330—^Valker County Lum¬ 
ber Co. V, Sweet, Clv.App., 40 S.W. 
2d 225, error dismissed. 

Vt.—State v. O’Connell, 99 A.2d 706, 
118 Vt. 65. 

Va.—^Nicholson v. Shockey, 64 SB. 

2d 813. 192 Va 270. 

Wls.—Rosen v. Ihler, 64 N.W.2d 846, 

1 267 Wis. 220. 

64 C.J. p 1209 note 86. 

Testimony of adversary 
The court is authorized to weigh 
! the testimony of a party who has 
been called as a witness by his ad¬ 
versary.—Gaugh V. Gaugh, 11 S.W. 
2d 729, 821 Mo. 414, followed In See- 
horn V. Gaugh. 11 S.W.2d 760, 821 
Mo. 466—Black v. Epstein, 120 S.W. 
764, 221 Mo. 286. 

DetermiaatloB of damages 
1 In determining damages for Inju¬ 
ries, trial Judge Is not required to 
place construction on testimony most 
unfavorable to plaintiff.—Griossel v. 

[ Quaglia, 248 N.W. 902, 263 Mich. 669. 

26. Cal.—^Pallert v. Hamilton, 240 
P2d 1007, 109 Cal.App.2d 399— 
Nellis V Massey, 239 P.2d 609, ICS 
Cal.App.2d 724—^Van Der Moat v. 
Workman, 236 P.2d 842, 107 Cal, 
App.2d 274. 

I Colo.—Julius Hyman & Co. v. Velsl- 
col Corp, 233 P.2d 977, 123 Colo. 
563. certiorari denied 72 S.Ct. 113, 
342 U.S. 870, 96 L.Ed. 654, rehear¬ 
ing denied 72 S.CL 199. 342 U.S. 
896, 96 L.Ed. 671. 

Ind.—Board of Com’rs of Lake Coun¬ 
ty V. Hayhurst. 199 N.E. 268, 209 
Ind. 416. 

27. Fla.—Read v. Frizzell, 60 So.2d 
172. 

Mo.—Eaton v. Cates, 176 S.W. 950. 
Tex—Menefee v. National Aid Life 
Ass’n, Clv.App,, 161 S.W.2d 608, 
error refused—^Wilmans v. Hubble, 
Clv.App., 153 S.W.2d 228, error re¬ 
fused—^Worth Finance Co. v. Char¬ 
lie Hillard Motor Co., Clv.App., 131 
S.W.2d 416. 

Courts will Judge facts as other 
meu of dlsoernment, exercising sound 
ind sober Judgment on circumstances 
proved before them.—Burger v. Bur- 
^er, Md., 104 A.2d 923. 

'.8. Ky.—^Dyche v. Scovllle, 109 S.W. 
2d 581, 270 Ky. 196. 


The credibility of positive and un> 
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The province of a court in a trial without a 
jury is to weigh the testimony as a whole.^® In 
appraising the testimony and determining what the 
facts are, the court should consider all the testimony 
and all circumstances surrounding the parties.^® A 
court cannot accept as true that which the indisputa¬ 
ble evidence demonstrates is false.^^ It is not 
required to believe the evidence of one side or the 
other,32 and is not bound to accept as true the testi- 
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mony of a witness;** nor is it required to receive 
and accept blindly the testimony of parties to a 
suit.3^ The court has a greater discretion in ex¬ 
ercising its judgment as to the credibility of a wit¬ 
ness who is a party to the cause, from the fact of 
his interest, than as to one whose interest is not 
involvcd.35 The court is at liberty to believe** or 
to disbelieve*^ any witness or witnesses, and is 


29. Cal.—Robinson v. Hoalton, 2 P. 
2d 344, 213 Cal. 370. 

Duty of conrt 

Court trying a case must weigh 
and consider all testimony.—^Fishman 
V. Silva, 2 r2d 473, 116 Cal.App. 1. 

30. U.S.—^William.s v. Oklahoma Tire 
& Supply Co., D.C Ark., 85 P.Supp. 
260, reversed on other grounds, C. 
A., 181 F.2d 676. 

31. Colo.—^Wlnterberg v. Thomas, 
246 P.2d 1058, 126 Colo. €0. 

Pa.—Lessig V. Reading Transit & 
Light Co,. 113 A. 381, 270 Pa. 
299. 

32. Mo.—Republic Nat. Bank of St. 
Louis v. Interstate Producing Cor¬ 
poration, 282 S.W. 1033, 221 Mo. 
App. 668. 

Teitlxaony of eaual probative force 

Where the circumstances of a 
case did not give the testimony of 
one side greater probative force than 
that of the other side, the trial judge 
was justified in accepting the tes¬ 
timony of the complainant.—Brooks 
V. Mitchell, 161 A. 261, 163 Md. 1. 84 
A.L.R. 647. 

33. Cal.—^Nielsen v. McKenna, 67 P. 
2d 1044. 8 Cal.2d 600—Mitchell v. 
Dunn, 294 P. 386, 211 Cal. 129— 
In re Jacobs’ Estate, 76 P.2d 128, 
24 Cal.App.2d 649—Galllchotte v. 
California Mut. Building & Loan 
Ass’n, 74 p.2d 73, 23 Cal.App.2d 670, 
opinion supplemented 74 P.2d 636. 

Conn.—Eastern Sportswear Co. v. S. 
Augstein & Co., 106 A.2d 476, 141 
Conn. 420. 

Maas.—Morello v, Levakis, 200 N.E. 
271, 293 Mass. 450—^New York 

Cent. R. Co. v. Stonemon, 127 N.E. 
506, 236 Mass. 81. 

Minn.—Grover v. Bach, 84 N.W. 909, 
82 Minn. 299—Second Nat Bank of 
Winona v. Donald. 58 N.W. 269, 66 
Minn. 491—^Anderson v. Llljengren, 
62 N.W. 219, 60 Minn. 8. 

Pa.—In re Archer’s Estate, 70 A.2d 
857, 363 Po. 354—Commonwealth 
ex rel. Howard v. Claudy, 102 A.2d j 
486, 176 Pa.Super. 1—In re Election 
Contest of Sokach, Com.Pl., 32 Luz. 
Leg.Reg. 353. 

Adversary called as witness 

Court was not bound to accept con¬ 
tradictory and evasive testimony of 
defendant called by plaintiff aa his 
own witness.—Gaugh v. Gaugh, 11 
S.W.2d 729, 321 Mo. 414, followed in 


Seehorn v. Gaugh, 11 S.W.2d 760, 321 
Mo. 466. 

A trial judge need not accept wit¬ 
nesses’ literal statements as true if 
they contain improbabilities, or if 
reasonable grounds exist for conclud¬ 
ing that they are not wholly true.— 
Dyche v. Scoville, 109 S.W.2d 681, 270 
Ky. 196. 

Testimouy given tinder oath 

A court is not bound to accept the 
testimony of a witness merely be¬ 
cause It has been given under oath 
—Zibbell V. Southern Pac. Co., 116 
P. 673, 160 Cal. 237. 

34. Ark.—^Walker v. Streeter, 87 S. 
W.2d 43, 191 Ark. 604. 

Mass —^Worcester Bank & Trust Co. 
V. Holbrook, 191 N.E. 426, 287 Mass. 
228—Karlsberg v. Frank, 184 N. 
E. 387, 282 Mass. 94—Boston Mor¬ 
ris Plan Co. v. Repetto, 168 N.E. 
183, 269 Mass. 72—^Levy v. Radkay, 
123 N.E. 97. 233 Mass. 29. 

Mo.—Stlth V. St. Louis Public Service 
Co.. 261 S.W.2d 693, 363 Mo. 442, 34 

AL. R.2d 972. 

Tex.—Gorin v. Moss, Civ.App., 188 S. 

W. 2d 612. 

35. Ga.—Hinchcliffe v. Pinson, 74 S. 
E.2d 497, 87 Ga.App. 626. 

36. Ark.—^Warren Sc S. R. R. Co, v. 
Wilson, 50 S.W.2d 976, 186 Ark. 
1063. 

Cal.—McIntosh v. Funge, 292 P. 960, 
210 Cal. 592, 74 A.L.R. 420—In re 
Durham’s Estate, 238 P.2d 1061, 108 
Cal.App.2d 164—Sidney v. Martin 
Iron Works. 233 P.2d 128, 106 Cal. 
App,2d 295—Bfurrun v. Ellzalde, 
242 P. 109, 76 Cal.App. 44—Lew TJ. 
Fon v. Chambers, 228 P. 866, 68 Cal. 
App. 244. 

La.—Fleming v. Singletary, 8 La.App. 
417. 

Mo.—H. B. McCray Lumber Co. v. 
Standard Const. Co., App., 286 S. 
W. 104. 

Tex,— Upton V. Dolsby, Civ.App,, 119 
S.W.2d 671, error dismissed —Elli¬ 
ott v. Dodson, Civ.App., 297 S.W. 
620. 

Corroborated ooutradiotory testimony 

Trial court could believe plaintiff’s 
testimony on first trial of case, even 
though his contradictory testimony 
on second trial was corroborated,— 
^att V. Platt, 294 P. 73, 110 Cal.App. 
327. 


Where both witnesses apparently 

attempted to tell a straight-forward 
story on the witness stand concern¬ 
ing accident, but one of the witness¬ 
es was a 14 year old girl who was 
apparently much excited at the time 
of the accident and the other wit¬ 
ness was an experienced man of ma¬ 
ture years who was evidently cool 
during the accident, the court ac¬ 
cepted the man’s testimony as more 
reliable and credible.—^Lumbermen’s 
Mut, Casualty Co. v. Mclver, D.C.Cal., 
27 F.Supp. 702, affirmed, C.C.A., Lum¬ 
bermen’s Mut. Casualty Co. v. Mc¬ 
lver, 110 P.2d 323, certiorari denied 
Lumbermen's Mut. Casualty Co, v. 
Mclver, 61 S.Ct. 8, 311 U.S. 656. 85 
L.Ed. 419. 

Witnesses soiled with perjury 

Facts may be ascertained even 
from witnesses whose Ups are soiled 
with needless perjury.—Smith v. Gas¬ 
per, 230 N.W. 20, 56 S.D. 692. 

37. U.S.—Quock Ting v. U. S., Cal., 

11 S.Ct 733. 140 U.S. 417, SS L.Ed. 
601—Manors v. Ahlfeldt. C.C.A. 
Ark., 69 F.2d 938—Arlasi v. Orient 
Ins. Co., C.C.A.Cal., 60 F.2d 648— 
Cline V. U. S., C.C.A.Mo., 20 F.2d 
494. 

Cal.—^Vlerra v. Pereira, 86 P.2d 816, 

12 Cal.2d 629—In re Durham’s Es¬ 
tate, 238 P.2d 1061, 108 Cal.App. 
2d 154—Sidney v. Martin Iron 
Works, 233 P.2d 128, 106 Cal.App, 
2d 296—Specht v. O’Reilly. 35 P. 
2d 877, 139 Cal.App. 176—Lew U. 
Fon V. Chambers, 228 P. 865, 68 
Cal.App. 244. 

Conn.—Searle v. Gerent, 169 A. 892, 
114 Conn. 671—Siller v. Philip, 141 
A. 872, 107 Conn. 612—Finlay v. 
Swirsky, 131 A. 420, 103 Conn. 624, 
Mo.—^Allen v. Fidellty-Phenix Ins. 
Co. of New York, 286 S.W. 761, 221 
Mo.App. 764—H. B. McCray Lum¬ 
ber Co. V. Steuidard Const. Co., App., 
286 S.W. 104. 

Tex.—Bolyard v. Toronto Pipe Line 
Co., Civ.App., 120 S.w.2d 960, error 
dismissed—^Upton v. Dolsby, Civ. 
App., 119 S.W.2d 671, error dis¬ 
missed—Mueller v. Bobbitt, Civ. 
App., 41 S.W.2d 46$. 

Wyo.—^In re Conroy’s Estate, 211 P. 

96, 29 Wyo. 62. 

64 C.J. p 1209 note 89. 

Testimony of adversary 
Rule that party calling adversary 
cannot auestlon credibility does not 
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at Uber^ to believe or disbelieve or any 
part of a witness' testimony.®® In passing on the 
testimony as a whole, the court can disregard in^ 
competent testimony and base its judgment solely 
on testimony it deems competent.^® The court is 
at liberty to accord testimony a construction dif¬ 
ferent from that asserted by a party,and it may 


disbelieve all evidence presented in behalf of a par¬ 
ty,^® and is not required to give credit to any evi¬ 
dence tending to prove facts essential to the plain¬ 
tiff's right of recovery.*® 

Like a jury,** the court may disregard any testi¬ 
mony not considered worthy of belief,*® although 


prevent court from reachingr conclu- 
•Ion contrary to euCh testimony.— 
Monroe County Sav. Bank &. Truat 
Co. V. Klohr. 249 lU.App. &76. 
Xaterested wltneaaea 
Jud^e In trial without jury need 
not believe deeply interested wit¬ 
nesses.—^Maury v. Toledo Liogsing 
Co.. 1 P.2d 896. 168 Waah. &63. 
OontmdiotlBsr witaeMes 
Trial Judge may accept credible 
testimony of one witness over tes¬ 
timony of number of contradicting 
witnesses.—The Reno, C.C.A.N.Y., 61 
F.2d 966. 

36. Mo.—^North Side Finance Go. v. 

Sparr, App.. 78 S.W.2d 892. 

N.J.—Blue Goose Auto Service v. 
Blue Goose Super Service Station, 
160 A. 8S6. 110 N.J.Eq. 488, revere- 
ed on other grounds 160 A. 316, 110 
N.J.Eq. 647—Keller v. Llnsenmyer, 
189 A. 33. 101 N.J.Eq. 664. 

89, U.S.—^Lowensteln v. Relkea, C.C. 
A.N.Y.. 60 F.2d 933, certiorari de¬ 
nied Reikes v. Liowenstein, 63 S. 
Ct. 816, 287 U.S. 669. 77 L..Ed. 677. 
Ark.—Warren & S. R. R. Co. v. Wil¬ 
son, 60 S.W.2d 976, 185 Ark. 1063. 
Cal.—Industrial Indem. Co. v. In¬ 
dustrial Acc. Commission, 262 P. 
2d 649, 116 Cal.App.2d 684—In re 
Durham’s Estate, 238 P.2d 1061, 
108 Cal.App.2d 164—Moore v. Mc¬ 
Donald, 9 P.2d 666, 122 Cal.App. 
61—Connell v. Crawford, 268 P. 
948, 92 Cal.App. 716—Schenck v. 
Rountree, 266 P. 971, 90 Cal.App. 
448—Miles v. Zadow. 262 P. 896. 87 
Cal.App. 406—Lew U. Fon v. Cham¬ 
bers. 228 P. 865, 68 Cal.App. 244— 
Brandt v, Krogh, 111 P. 276, 14 
GaLApp. 39—Llndley v. Blumberg, 
93 P. 894, 7 Cal.App. 140. 

Conn.—^Nocera v. La Mattlna, 146 A. 
271, 109 Conn. 689—^Robert! v. Bar- 
bierl, 186 A. 85, 106 Conn. 639. 

La.—Santos v. Duvia 133 So. 899. 
16 La.App. 10'5. 

Mass.—Hosken, Inc. v. Hingham 
Management Corp., 105 N,E.2d 232. 
828 Mass. 688—Fitch v. Ingalls. 170 
N.E. 833, 271 Mass. 121—Doon v. 
Felton. 89 N.E. 539, 203 Mass. 267. 
Mo.—^North Side Finance Co. v. Sparr. 
App., 78 S.W.2d 892—Republic Nat. 
Bank of St. Louis v. Interstate 
Producing Corporation. 282 S.W. 
1033. 221 MO.APP. 668. 

Mont.—^Bitter Root Creamex*y Co. v. 

Muntser, 300 P. 251, 90 Mont. 77. 
N.J.—^Blue Goose Auto Service v. 
Blue Goose Super Service Station. 
160 A. 886. 110 N.J.Eq. 488, re¬ 


versed on other grounds 160 A. 

816, 110 N.J.Eq. 647—Keller v. 

Llnsenmyer, 139 Au 83, 101 N.J.Eq. 

664. 

Tex.—^Walker County Lumber Co. ▼. 

Sweet, Civ.App., 40 S,W.2d 225, er¬ 
ror dismissed. 

Wash.—Butler v. Ringrose, 15 P.2d 

1117, 170 Wash. 211. 

Zf oourt hsUeves SAd accepts por- 
tioa of the testimony of a witness, 
it may disbelieve the remainder or 
have a reasonable doubt as to its 
effect.—Industrial Indem. Co. v. In¬ 
dustrial Acc. Commission, 262 P.2d 
649, 116 Cal.App.2d 684. 

XnooAslsteAt statestents 

(1) If an individual witness makes 
two statements which are Inconsist¬ 
ent with each other, both are for con¬ 
sideration, and it is for the court 
to decide which is to be accepted as 
true.—Barilone Sons Const. Co. v. 
Reynolds, 199 A. 269, 109 Vt. 436— 
Piper V. Oakland Motor Co., 109 A. 
911, 94 Vt 211. 

(2) This is true only when It Is 
reasonable to have it so and when 
opposing Inferences can reasonably 
be drawn therefrom.—^Barilone Sons 
Const. Co. v. Reynolds, supra—Piper 
V. Oakland Motor Co., supra. 

(3) WTien one statement is plainly 

a correction of the other, and there 
is nothing to throw doubt upon it 
as such. It is the plain duty of the 
court to accept the correction and to 
disregard the statement as originally 
made.—Bardwell v. Commercial Un¬ 
ion Assur. Co., 163 A 633, 105 Vt. 
106, followed in Bardwell v. Conti¬ 
nental Ins. Co., 163 A 639. 105 Vt. 
121, Bardwell v. Fire Ass’n of Phil¬ 
adelphia, 163 A 639, ID'S Vt. 122, 
Bardwell v. Home Ins. Co., 163 A. 
639, 105 Vt. 123, Bardwell v. Insur¬ 
ance Co. of North America. 163 A 640, 
105 Vt. 124, Bardwell v. National Fire 
Ins. Co., 168 A 640, 106 Vt. 126, Bard¬ 
well y. Pennsylvania Fire Ins. Co., 
163 A 640, 106 Vt. 126, and Bardwell 
V. Phoenix Ins. Co., 163 A. 640, 106 Vt. 
127—^Piper v. Oakland Motor Co., su- 
pra. j 

(4) Fact that witness makes con¬ 

tradictory statements does not re¬ 
quire court to disregard hla entire j 
evidence, especially when material j 
facts are corroborated.—^Bitter Root i 
Creamery Co. v. Muntzer, 800 P. 261, 
90 Mont 77. I 

Vlie trial Judge properly gave little 
weight to testimony of witness who | 
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was some 800 feet or more from 
scene of automobile accident who 
undertook to tell how It happened, 
where It was obvious that he was 
not in a position to see Just how ac¬ 
cident happened and was not expect¬ 
ing anything to happen.—Wilcox v. 
B. Ollnde & Sons Co., La.App., 162 
So. 149. 

40. Tex.—Shepherd v. Woodson 
Lumber Co.. Civ.App., 63 S.W.2d 
581. 

41. Conn.—^Rinaldi v. Prudential Ins. 
Co. of America. 172 A 777, 118 
Conn. 419—Searle v. Gerent. 169 A. 
892, 114 Conn. 671. 

42. Mass.—Jefferson v. Cox, 141 N. 

I E. 493, 246 Mass. 495. 

j 43. Mass.—^Bngel v. Checker Taxi 
I Co., 176 N.E. 179, 275 Maas. 471. 

144. Mo.—Thompson v. Royal Nelgh- 
I bors of America, 133 S.W. 146. 164 
Mo.App. 109. 

45. U.S.—Quock Ting v. U. 8., Cal., 

I 11 S.Ct. 733, 140 U.S. 417, 85 L. 
Ed. 601—American Casualty Co. of 
Reading, Pa., v. Windham, C.C.A. 
Ga., 107 F.2d 88, certiorari denied 
I 60 S.Ct. 714, 809 U.S. 674, 84 L Ed. 

1019—In re Baumhauer, D.C.Ala., 

' 279 F. 966. 

Cal,—Tretheway v. Tretheway, 104 
P.2d 1033, 16 Cal.2d 133—In re 
Durham’s Estate, 238 P.2d 1061, 108 
Cal.App.2d 164—Greenfield v. Sud¬ 
den Lumber Ca, 64 P.2d 1007, 18 
Cal.App.2d 709—Colmar v. Plnck- 
ard, 89 P.2d 262, 8 Cal.App.2d 213 
—Briggs V. Cameron, 295 P. 847, 
111 Cal.App. 189. 

Ill.—Hadley v. White, 11 N.B.2d 813. 
367 Ill. 406. 

La,—^Penton v. Fisher, App., 156 So. 
35. followed in Entrevia v. Fisher, 
156 So, 41 and Nettles v. Fisher, 
166 So. 41. 

Minn.—Second Nat. Bank of Winona 
v. Donald, 68 N.W. 269, 66 Minn. 
491. 

Tex.—Harrell v. Sunylan Co., 97 S.W. 
2d 686, 128 Tex. 460—Gorin v. 
Moss, Clv.App., 138 S.W.2d 612. 

64 C.J. p 1209 note 92. 

Positive testimony 

A court may reject the most posi¬ 
tive testimony.—Blankman v. Valle¬ 
jo, 16 Cal. 63'8—Tornqulst v. Johnson, 
13 P.2d 405, 124 Cal.App. 634. 
Testtmony of « party 

(1) Court may disregard testimony 
of party to suit—^Head v. Scurr, Tex. 
Civ.App., 8 S.W.2d 819. error dis¬ 
missed. 
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it has not been contradicted,^* where the evidence 
contains improbabilities and contradictions which, 
alone or in connection with other circumstances 
in evidence, furnish reasonable grounds for con¬ 
cluding that it is false where such testimony 
is so surrounded by elements of uncertainty, im¬ 
probability, and fraud as to justify disbelief;^* 
where it appears that the witness might have been 
inaccurate or mistaken where the testimony ap¬ 
pears to be inherently improbable or lacking in 
credit*® or is made to appear so by the testimony 
of other witnesses;*^ or where the testimony is 
contrary to physical facts, or is inherently impos¬ 
sible, Of the inferences deducible therefrom are so 
opposed to all reasonable probability as to be mani¬ 
festly false.*2 The rule is especially applicable 
where the testimony is based on assumptions and 
evidence proved to be without sufficient foundation 
in fact.** It has been held that a party’s evidence 
should be discredited as a matter of law and dis- 
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regarded where, without reasonable explanation, he 
testifies to facts materially different from his testi¬ 
mony in another action, and the change was clearly 
made to meet the exigencies of the pending ac¬ 
tion.** The finding of the court will not be dis¬ 
turbed or set aside unless it is apparent that the 
court misunderstood or disregarded material evi¬ 
dence introduced on the trial,** or unless it clearly 
appears that the conclusion of the court was based 
on caprice or without any reasonable foundation,** 
or the discretion of the court was otherwise 
abused.*^ 

Where the testimony in a case is reasonable and 
undisputed, the judicial duty is to act on it,** and 
there is no authority to refuse to do so.*® The 
credibility of interested witnesses must be deter¬ 
mined as a question of fact,*® and a judge, like a 
jury, cannot arbitrarily discredit a witness and dis¬ 
regard his testimony because of his interest in the 


(2) Testimony of interested party, 
without any material corroborative 
circumstances, could be disregarded. 
—Smith V. Grand High Court of Jeri¬ 
cho of Texas. Tex.Civ.App., 31 S.W. 
2d 192. 

Estimata of spaed 

Trial Judge need not accept esti¬ 
mate of speed by motorist involved in 
accident, but may infer from length 
of skid marks and force of Impact 
that motorist's actual speed ex¬ 
ceeded such estimate.—Linde v, Em- 
mlck, 61 P.2d 338, 16 Cal.App.2d 676. 
Oronnds for rejecting' testimony held 
absent 

Fact that witnesses on second trial 
contradicted testimony which on first 
trial they did not dispute was not 
ground for rejecting witnesses' testi¬ 
mony.—Mendelson v. Roland, 266 P. 
544, 69 Utah 507. 

48. U.S.—Quock Ting v. XJ. S., Cal., 

11 S.Ct. 733, 140 U.S. 417, 36 L.Ed. 
601—Cline v. U. S., C.C.A.Mo., 20 
F.2d 494—In re Baumhauer, D.C. 
AIel. 179 F. 966. 

Cal.—Blankman v. Vallejo, 15 Cal. 
638—Tornauist v. Johnson, 13 P. 
2d 406, 124 Cal.App. 634. 

Conn.—^Esposito v. City of New Ha¬ 
ven, 82 A.2d 806, 138 Conn. 130. 
Mass.—Hosken. Inc., v. Hingham 
Management Corp., 105 N.E.2d 232, 
328 Maas. 688. 

Minn.—Grover v. Bach, 84 N.W. 909, 
82 Minn. 299—^Second Nat. Bank of 
Winona v. Donald, 68 N.W. 269, 
66 Minn. 491. 

N.r.—Oorpns drnxis olted la Solomon 
V. Solomon, 75 N.Y.S.2d 225, 230. 
191 Misc. 80—Corpus gurls olted ia 
Department of Welfare v. Cassan- 
dro, 66 N.T.S.2d 283, 2*86—Corpus 
Juris olted la. Anonymous v. Anon¬ 
ymous, 22 N.T.S.2d 432, 437. 


Pa.—In re Archer’s Estate, 70 A.2d 
867, 363 Pa. 364—Commonwealth 
ex rel. Howard v. Claudy, 102 A.2d 
486, 176 Pa.Super. 1. 

64 C.J. p 1210 note 93. 

Xutexested witnesses 

Trier of facts is not ordinarily 
bound by uncontradicted testimony 
of Interested witness, unless such 
testimony Is clear, direct, positive 
and free from contradiction, incon¬ 
sistencies and suspicions.—^Wafer v. 
Edwards, Tex.Civ.App., 248 S.W. 2d 
320. 

47. Cal—Belser v. American Trust 
Co., 13 P.2d 951, 125 Cal.App, 344. 

Ind.—Wm. P. Jungclaus Co. v, Rattl, 
118 NE. 966, 67 Ind.App. 84. 
Minn.—Nelson v. Bullard, J94 N.W. 
308, 155 Minn. 419—Grover v. Bach, 
84 N.W. 909. 82 Minn, 299—Sec- 
[ ond Nat. Bank Of Winona v. Don¬ 
ald, 68 N.W. 269, 65 Minn. 491— 
Anderson v. Llljengren, 52 N.W. 
219. 60 Minn. 8. 

Bejectloa of testlmoay hold aot ar¬ 
bitrary 

In action on check given by pa- 
^ tlent to nurse. Inconsistencies In tes- 
j timony of witness as to who wrote 
date on check, and as to how many 
checks were given nurse, together 
with appearance of check, which did 
not correspond to witness* story as 
to how it was written, Justified court 
In not accepting testimony at its face 
value.—^Rogers v. Burnham, 36 P.2d 
329, 140 Cal.App. 336. 

48. U.S.—Quock Ting v. U. S., Cal., 
11 S.Ct. 733, 140 U.S. 417, 35 L.Ed. 
601—Maners v. Ahlfeldt, C.C.A. 
Ark., 69 P.2d 938—In re Baum¬ 
hauer, D.C.Ala., 179 F. 986. 

Cal.—Tretheway v. Tretheway, 104 
P.2d 1033, 16 Cal.2d 133. 
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49. Mass.—Hosken, Inc. v. Hingham 
Management Corp,, 105 N.E.2d 232, 
S28 Mass. 588. 

50. Iowa.—Brunsklll v. Wallace, 276 
N.W. 698, 224 Iowa 629. 

61. Iowa.—Brunsklll v. Wallace, su¬ 
pra. 

52, Mo.—Tate v. Western Union 
Telegraph Co., 96 S,W.2d 364. 839 
Mo. 262—Sexton v. Metropolitan 
St. R. Co., 149 S.W. 21, 245 Mo. 
272—Dickinson v. Abernathy Fur¬ 
niture Co., 96 S.W.2d 1086, 231 Mo. 
App. 303—Roseman v. United Rys. 
Co., App., 251 S.W. 104—Dunphy 
V. St. Joseph Stockyards Co,, 96 
S.W. 301, 118 Mo.App. 622. 
Positive ooutradlctlou 
When the testimony of a witnes.e 
Is positively contradicted by the 
physical facts, a court cannot give 
credit to it.—U. S. v. McGill, C.C.A. 
Ark., 66 F.2d 622—Walsh v. U. S., 
D.C.Mlnn., 24 F.Supp. 877, appeal 
dismissed, C.C.A., U. S. v. Walsh, 106 
j F.2d 1021. 

63. Pa.—In re Sparks' Estate, 196 
A. 48. 328 Pa. 384. 

64. Neb.—Faulhaver v, Roberts Dai¬ 
ry Co., 24 N.W.2d 671, 147 Neb. 
631. 

68. III.—Loudon v. Mullins, 62 Ill. 
App. 410. 

56. Okl.—Lowe v. Hickory, 65 P.2d 
769, 176 Okl. 426. 

57. Conn.—^Armstrong v. Watrou.s, 
82 A.2d 800, 138 Conn. 127. 

68. Miss.—^Holmes v. Holmes, 123 
So. 865, 154 Miss. 713. 

69. Miss.—^Holmes v. Holmes, su¬ 
pra, 

60. N.T.— In re Sebring, 264 N.T.a 
379, 238 App.Dlv. 281. 
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casc.*i In the absence of all contradictory evi¬ 
dence and any inherent improbability in the testi¬ 
mony, a court cannot arbitrarily reject the testimony 
of a witness whose testimony appears credible,or 
arbitrarily disregard the unimpeached testimony of 
a single witness,®^ but must consider such testimony 
in arriving at a conclusion.®^ The positive testi¬ 
mony of an otherwise unimpeachcd witness can be 
disregarded only when its improbability or incon¬ 
sistency furnishes a reasonable ground for doing 
so,®® and this improbability or inconsistency must 
appear from facts and circumstances disclosed by 
the evidence in the case.®® Where evidence of an 
interested witness is corroborated by a disinterested 
witness, a rejection of that evidence amounts to an 
arbitrary action by the court.®'^ Likewise, where 
testimony is not inherently incredible nor improbable 
and is in a large part corroborated by other evi¬ 
dence, a court is fully justified in giving credit to 
it.®® 

The fact that a witness was impeached is merely 
a circumstance to be considered by the trial court 
in determining his credibility.®® In weighing the 
testimony ,of a witness a court has the right to take 
into consideration the manner in which he testi¬ 
fied,*^® his interest in the suit,*^! and the fact that 
on direct examination his memory was clear and 
his answers positive while on cross-examination 
concerning the same matters his memory was 
poor.^® 


Presumptions, A disputable presumption is not 
overcome by positive testimony of an interested wit¬ 
ness to the contrary,^® and in such circumstances 
a question of fact is raised which must be decided 
by the court.^® 

§ 594. -Demurrer to Evidence 

a. Right to demur 

b. Operation and effect 

c. Motions equivalent to demurrers to 

evidence 

d. In equitable actions 
a. Right to Demur 

The right to demur to the evidence In actions tried 
by the court has been recognized In some Jurisdictions. 

In a number of jurisdictions the right to demur 
to the evidence in actions tried by the court with¬ 
out a jury has been recognized,*^® although it has 
been said that the court may, in its discretion, de¬ 
cline to pass on a demurrer to the evidence.76 This 
right, it has been said, exists independently of any 
express statutory authority therefor.^^ 

Necessity. In at least one jurisdiction it has been 
stated that there is never any purpose in urging a 
demurrer to the evidence where the trial is before 
the court without a jury,*^® since where the court 
is exercising both judicial functions and the func¬ 
tions of the jury the defendant is, without demur- 


61. Tex.—Panhandle & S. P. Ry. 
Co. V. Wilson, Civ.App., 135 S.W. 
2d 1062, error dismissed—Western 
Shoe Co. V. Amarillo Nat. Bank, 
Civ.App., 42 S.W.2d 462. 

62. U.S.—^Arlasl v. Orient Ins. Co., 
C.C.A.Cal., SO F.2d 648—In re 
Baumhauer, I>.C.Ala., 179 F. 966. 

La.—^Nelms v. Louisiana Ry. & Nav. 
Co.. 2 La.App. 428. 

Tex.—<21ark v. McGrath, Civ.App., 22 
S.W. 627. 

63. Cal.—Rogers v. Burnham. 36 P. 
2d 329, 140 Cal.App. 336—Hynes v. 
White, 190 P, «36, 47 Cal.App. 649. 

N.T.—Moran v. McLarty. 76 N.T. 
2^. 

64. Utah.—Utah Commercial A Sav¬ 
ings Bank v. Fox. 140 P. 660. 44 
Utah 323. 

66 . Minn.—^Nelson v. Bullard, 194 
N.W, 808, 166 Minn. 419—Second 
Nat. Bank of Winona v. Donald, 68 
N.W. 269, 66 Minn. 491—Anderson 

V. Llljensren. 62 N.W. 219, 60 Minn. 

3. 

66 . Minn.—Nelson v. Bullard, 194 N. 

W. 808. 155 Minn. 419—Second Nat. 

Bank of Winona v. Donald, 68 N.W. 
269. 66 Minn. 431. i 


87. Arlz.—Ratley v. Industrial Com¬ 
mission. 248 P..2d 997, 74 Arlz. 347 
—In re Gary's Estate, 211 P.2d 
815, 69 Arlz. 228. 

68. Cal.—^In re Berry's Estate, 233 
P. 330, 196 Cal. 364. 

69. Tex.—^Walker County Lumber 
Co. V. Sweet, Clv.App., 40 S.W.2d 
22*5, error dismissed. 

70. U.S.—Quock Ting v. U. S., Cal., 
11 S.Ct. 733, 140 U.S. 417, 36 L.Ed. 
601. 

Cal.—Shapiro v. Equitable Life As- 
sur. Soc. of U. S., 172 P.2d 726, 
76 Cal.App.2d 76. 

Okl.—Levine v. Teal, 146 P.2d 886, 
193 Okl. 496. 

Extent of eoiuddsrstlox 

In determining weight of testi¬ 
mony. court need only consider wit¬ 
ness* type, demeanor, bias, and other 
ordinary incidentals, in absence of 
conscious falsification, and may con¬ 
sider probabilities of situation.—^New 
I Jersey Zinc Co. v. Bingmaster, D.C. 

I N.T.. 4 F.Supp. 967, modified on 
other grounds, G.C.A., 71 F.2d 277, 
certiorari denied Singmaster v. New 
{jersey Zinc Co., 66 S.Ct. 106, 293 
U.S. 691. 79 L.Ed. 686. 
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71. Cal.—Moore v. Hoar, 81 P.2d 
226, 27 Cal.App.2d 269. 

72. Cal.—Shapiro v. Equitable Life 
Assur. Soc. of U. S., 172 P.2d 725, 
76 Cal.App.2d 76. 

73. Mont.—^T.iewls v. Bowman, 121 P. 
2d 162, 113 Mont. 68—McLaughlin 
V. Corcoran, 69 P.2d 697, 104 Mont. 
690. 

74. Mont.—Lewis v. Bowman, 121 P. 
2d 162, 113 Mont. 68—McLaughlin 
y. Corcoran, 69 P.2d 697. 104 Mont. 
690. 

75. Mich.—Hllllker v. Jewel Oil A 
Gas Co., 270 N.W. 168. 277 Mich. 
615. 

64 C.J. p 1210 note 97. 

In trials before Jury set supra |i 
226-237. 

76. Okl.—Fish V. Sims, 141 P. 980. 
42 Okl. 635—Lyon v. Lyon, 184 P. 
650, 39 Okl. 111. 

77. Okl.—^McMurrough v. AJberty, 
216 P. 193, 90 Okl. 4. 

64 C.J. p 1210 note 99. 

78. Tex.—^Lorino v. Crawford Pack¬ 
ing Co., Clv.App., 169 S.W.2d 235, 
affirmed 176 S.W.2d 410, 142 Tex. 
6L 
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ring to the evidence, entitled to the judgment of the 
judge on the evidence.^^ 

On agreed statement of facts. Where a case is 
tried on an agreed statement of facts, a demurrer 
to the evidence is improper.^® In these circum¬ 
stances the only proper and correct practice is to in¬ 
voke the judgment of the court as to law on the 
facts thus agreed on.^i 

b. Operation and Effect 

A demurrer to the evidence in actions tried by the 
court without a Jury, as in actions tried by a jury, pre> 
sents for consideration oniy a question of iaw, and such 
demurrer is subject to the rules governing demurrers to 
the evidence in actions tried with a Jury. 

A demurrer to the evidence in actions tried by 
the court without a jury, as in actions tried by a 
jury, presents for consideration only a question of 
law,*2 and such demurrer is subject to the rules 
governing demurrers to the evidence in actions tried 
with a jury.*3 Accordingly, the evidence is to be 
viewed in the light most favorable to plaintiff, 
giving him the benefit of every reasonable infer- 
ence.^5 The court cannot weigh conflicting evi¬ 


dence, but must consider as true all portions of the 
evidence which tend to prove the allegation in the 
petition,*® and reject all evidence unfavorable to 
him;*'^ or, as otherwise expressed, the truth of all 
the evidence favorable to plaintiff is admitted by the 
demurrer,** subject to the limitation that the admis¬ 
sion is for the purpose of the demurrer only.*® If 
the demurrer is overruled and no further evi¬ 
dence is offered by either party, it does not follow 
as a matter of course that judgment should go for 
the party whose evidence was demurred to,*® In 
rendering judgment the court has authority and it 
is its duty to weigh such evidence,®^ pass on the 
credibility of witnesses,and render such judgment 
as the court finds to be proper.®* 

In at least one jurisdiction, in contradiction of 
the principles heretofore stated, the rule is that in 
actions of legal cognizance tried to the court with¬ 
out a jury, the court occupies the position of the 
jury and must necessarily weigh the evidence, pass 
on the credibility of the witnesses, and determine 
the rights of the parties;®^ and a demurrer to the 
evidence has the legal effect of a motion for judg¬ 
ment®^ or a motion for a nonsuit.®* In weighing 


79. Tex.—Lorino v. Crawford Pack¬ 
ing Co., supra. 

80. Tenn.—Bridgeport Wooden-Ware 
Mfg. Co. V. Loui.sville & N. R. Co., 
63 S.W. 739, 103 Tenn. 490. 

8X. Tenn.—^Bridgeport v Wooden- 
Ware Mfg. Co. V. Louisville & 
N. R. Co., supra. 

82. Okl.—McMurrough v. Alberty, 
216 P. 193, 90 Okl. 4. 

Tex.—Corpn0 Juris CLUoted In Don¬ 
aldson V. Oak Park Cemetery, Civ. 
App., 110 S.W.2d 119, 121. 
Demurrer to the evidence In jury 
trials see supra § 231. 

Defendant’s motion, at close of evi¬ 
dence, in action tried by court with¬ 
out jury, praying that court enter 
verdict for defendant, raised only 
question whether, as matter of law, 
on all evidence, finding for plaintiff 
was permls-sible.—^Menici v. Orton 
Crane & Shovel Co., 189 N.E. 839, 28'5 
Mass. 499. 

83. Tex.—Donaldson v. Oak Park 
Cemetery, Civ.App., 110 S.W.2d 119. 

64 C.J. p 1210 note 6. 

84. U.S.—Smith V. Russell, C.C.A. 
Ark., 76 F.2d 91, certiorari denied 
66 S.Ct. 136, 296 U.S. 614, 80 L. 
Ed. 436. 

Tex,—Donaldson v. Oak Park Ceme¬ 
tery, Civ.App., 110 S.W.2d 119. 

64 C,J. p 1210 note 7. 

85. U.S.—Smith v. Russell, C.C.A. 
Ark., 76 F.2d 91, certiorari denied 
56 S.Ct. 136, 29« U.S. 614, 80 L. 
Ed. 436. 


Tex.—^Donaldson v. Oak Park Ceme¬ 
tery. Civ.App., 110 S.W.2d 119. 

64 C.J. p 1211 note 8. 

86. N.M.—^Dunlap v. Albuquerque 
Nat. Bank. 247 P.2d 981, 66 N.M. 
638, 

Okl—Hollis V. Hollis, 172 P.2d 999, 
197 Okl. 624. 

Tex.—Corpus Juris quoted in Donald¬ 
son v. Oak Park Cemetery, Civ. 
App., 110 S.W.2d 119, 121. 

64 C.J. p 1211 note 9. 

87. Kan—Caeman v. Van Harke, € 
P. 620, 33 Kan. HZZ. 

Okl.—Hollis V. Hollis, 172 P.2d 999, 
197 Okl. 524. 

Tex—^Donaldson v. Oak Park Cem¬ 
etery, Civ.App., 110 S.W.2d 119. 

88. N.M.—Sanchez v. Torres, 298 P. 
408, 35 N.M. 383. 

Tex.—Donaldson v. Oak Park Ceme¬ 
tery, Civ.App., 110 S.W.2d 119. 

64 C.J. p 1211 note 11. 

89. Mo.—Grams v. Novinger, App., 
231 S.W. 26S. 

Tex —^Donaldson v. Oak Park Ceme¬ 
tery, Civ.App., HO S.W.2d 119. 

90. Kan.—In re Towne’s Estate, 239 
P.2d 824, 172 Kan. 246. 

91. Kan.—In re Towne’s Estate, su¬ 
pra. 

92. Kan.—In re Towne’s Estate, su¬ 
pra. 

Determination of credibility of wit¬ 
nesses and weight due testimony 
generally see supra $ 593. 

93. Kan.—^In re Towne’a Estate, su¬ 
pra. 


94. Okl—Brown v. Turner, 173 P.2d 
449, 197 Okl. 669—Beman v. Kln- 
ser, 126 P.2d 690, 190 OKI. 647—Cor¬ 
pus Juris cited ia Looney v. Bruin 
Oil Corp., 122 P 2d 1007, 1008, 190 
Okl. 266—Barron v. Chicoraske, 113 
P.2d 376, 189 Okl. 35—Evans v. 
Raper, 93 P.2d 754, 186 Okl, 426— 
Benjamin Colltz Co. v. Davis, 62 
P.2d 67, 177 Okl. 607—Universal 
Life Ins. Co. v. Berry. 67 P.2d 879, 
177 Okl. 92, 

64 C.J. p 1211 note 6 [a], 9 [b]. 

Court oanaot peremptorily direct ver- 
diet 

In jury waived case, court cannot 
peremptorily direct a verdict if sub¬ 
stantial evidence has been presented. 
—State ex rel. State Social Sec. Com¬ 
mission V. Butler’s Estate, 181 S.W. 

I 2d 768, 363 Mo. 14. 

95. Okl.—Benke v. Stepp, 184 P,2d 
j 616, 199 Okl. 119—Barron v. Chico¬ 
raske, 113 P.2d 376, 189 Okl. 36— 
Evans v. Raper, 93 P.2d 764, 186 
Okl. 426—Universal Life Ins. Co. v. 
Berry, 67 P.2d 879, 177 Okl. 92— 
Luster v. First Nat. Bank in Okla¬ 
homa City, 239 P. 128, 111 Okl. 168. 

Treated as motion 
A demurrer to the evidence is 
treated as a motion for judgment.— 
G. A, Nichols Bldg. Co. v. Fowler, 172 
P.2d 636, 197 Okl. 476—Beman v. Kln- 
ser, 126 P.2d 690, 190 Okl. «47—Loon¬ 
ey v. Bruin Oil Corp,, 122 P.2d 1007, 
190 Okl. 266. 

96. Okl,—Benke v. Stepp, 184 P.2d 
615, 199 Okl. 119—Barron v. Chlc- 
oraake, 113 P.2d 376, 189 Okl. 36— 
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the evidence and passing on the credibility of the 
witness, in passing on a demurrer to the evi¬ 
dence, the court may not disregard the positive 
testimony of witnesses which is uncontradicted and 
unimpeached either by positive testimony or by 
circumstantial evidence, and which is not inherently 
improbable when taken in connection with the facts 
and circumstances established.®? 

A demurrer to the evidence cannot be sustained 
if there is any substantial evidence in support of 
plaintiff’s petition,®® but will be sustained where 
there is no issue of fact presented by the trial 
court,®® or where there is no evidence offered to 
establish any material fact required to be proved.^ 
It is the duty of the court to rule against plaintiff 
on a motion for judgment only if his evidence when 
considered fails to make a prima facie case,® or 
where under no tenable theory of law is plaintiff 
entitled to recover.® There is no specific formula 
or method the trial court must follow to show that 


it passed on a demurrer,* but any fact, properly 
in the record, showing or clearly indicating how 
or that the court did as a matter of fact rule on the 
demurrer will suffice.^ 

c. Motions Eauivalent to Demurrers to £yi- 
dence 

Certain motions are deemed to be equivalent to de¬ 
murrers to the evidence, and the rules applicable to a 
demurrer to the evidence are applicable to an equivalent 
motion. 

A motion at the close of the evidence “that the 
court find issues for the defendant,’’* or a motion 
for judgment at the close of the adversary's testi¬ 
mony calling for a declaration of law by the 
court,? or a motion for nonsuit, or dismissal,® or 
a motion for a directed verdict,® is in effect a de¬ 
murrer to the evidence. These motions admit all 
the facts proved by, and all reasonable inferences 
from, the evidence,and everything to the con¬ 
trary is disregarded.^^ They do not authorize 


Evans v. Raper, 93 P.2d 754, 186 ' 
Okl. 426—Universal Life Ins. Co. 
V. Berry. 67 P.2d 879, 177 Okl. 92. 

97. Okl.—<}. A. Nichols Bldg. Co. v. 
Fowler. 172 P.2d 636. 197 Okl. 476. 

Weight and sufficiency of uncontro¬ 
verted evidence generally see Evi¬ 
dence 9 1088. 

Bltregardlng testimony hsld improp¬ 
er 

Okl.—O. A. Nichols Bldg. Co. v. 
Fowler, supra, 

98. Mo.—^Davis v, Kroyden, 60 Mo. 
App. 441. 

N.M.—In re Garcia’s Estate, 107 P.2d 
866, 45 N.M. 8. 

Okl.—Schott V. Glen-Dlal, Inc., 107 
P.2d 803, 188 Okl. 201. 

Tex.—Donaldson v. Oak Park Ceme¬ 
tery, Clv.App., 110 S.W.2d 119. 

64 C.J. p 1211 note 14. 

Duty to decide on merits 

Where there was substantial evi¬ 
dence, trial court should not have 
sustained demurrer to evidence, but 
had duty to weigh the evidence and 
decide case on its merits.—State ex 
rel. State Social Sec. Commission v. 
Butler’s Estate, l^l S.W.2d 768, Z5'Z 
Mo. 14. 

99. Okl.—Skien v. Junction Oil & 
Gas Co.. 198 P. 988, 80 Okl. 41. 

Tex.—^Donaldson v. Oak Park Ceme¬ 
tery. Clv.App., 110 B.W.2d 119. 

1 . Okl.—Skien v. Junction Oil & 
Gas Co., 193 P. 988, 80 Okl. 4’1. 

Tex.—Donaldson v. Oak Park Ceme¬ 
tery Clv.App., 110 S.W.2d 119. 

a. Ark.—McCool v. Jones, 262 S.W. 
2d 80, 221 Ark. 123—Werbe v. Holt, 
229 S.W.2d 225, 217 Ark. 198. 
BxUlag held erroneous 
N.r.-^'IchuHes V. Kata, <1 N,T.S.2d 
471. 


Baling held not erroneous 

Wyo.—Peterson v. Johnson, 28 P.2d 
487. 46 Wyo. 473, 91 A.L.R. 723. 

3. U.S.—Smith v. Russell, C.C.A. 
Ark., 76 P.2d 91, certiorari denied 
66 S.Ct. 136, 296 U.S. 614, 80 L. 
Ed. 436. 

4. Mo.—State ex rel. State Social 
Sec. Commission v. Butler's Estate, 
181 S.W.2a 768, 363 Mo. 14. 

5. Mo.—State ex rel. State Social 

Sec. Commission v. Butler’s Estate, 
supra. I 

6. Ill.—Crerar v, Daniels, 70 N.E. 
6’69, 209 III. 296. 

7. U.S.—Smith V. Russell. C.C.A. j 
Ark., 76 P.2d 91, certiorari denied 
66 S.Ct. 136, 296 U.S. 614, 80 L.Ed. I 
436. 

Ohio.—Pesta r. Ruf, App.. I'S N.E.2d 
876. 

Tex.—Donaldson v. Oak Park Ceme¬ 
tery, Clv.App., 110 S.W.2d 119. 

64 C.J. p 1211 note 18. 

Judge may entertain 

In a nonjury case, the Judge may 
entertain a motion for judgment at 
the close of plaintiff’s case.—Donald¬ 
son V. Oak Park Cemetery, supra. 
Effect of motion for Judgment 
(1) A motion for Judgment calls 
for a declaration of law on the ques¬ 
tion whether there is substantial evi¬ 
dence to support a Judgment for the 
adversary.—Ostic v. Mackmlller, 207 
P.2d 1008, 53 N.M. 819—Douglass v. 
Mutual Ben. Health & Acc. Ass'n, 76 
P.2d 463, 42 N.M. 190—Union Bank v. 
Mandevllle. 188 P. 394, 26 N.M. 887. 

I (2) A motion for Judgment does 
' not call for findings of fact from the 
evidence Introduced in the case.— 
union Bank y. Mandevllle, supra. 
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Motion for finding and Judgment 

A motion for finding and Judg¬ 
ment has the same effect as demurrer 
to the evidence and presents the 
single question whether plaintiff’s 
evidence, considering as proved all 
facts which evidence legitimately 
tends to prove, establishes plaintiff's 
case as laid.—Smith v, Switzer, 186 
N.E. 764, 205 Xnd. 404, 

8< N.M.—Merchants Bank v. Dunn, 
70 P.2d 760, 41 N.M. 432—Mansfield 

V. Reserve Oil Co., 29 P.2d 491, 38 
N.M. 187. 

64 C.J. p 1211 note 19. 

9. Ind.—State v. Moser, 58 N.E. 2d 
893. 222 Ind. 354. 

Mich.—^Hilliker v. Jewel Oil & Gas 
Co., 27 N.W. 1’68, 277 Mich- 616. 

10. Ark.—McCool v. Jones, 252 S. 

W. 2d 80, 221 Ark. 123—Werbe v. 
Holt. 229 S.W.2d 225, 217 Ark. 198. 

Ill.—Reinhardt v. Security Ins. Co. 
of New Haven, Conn., 38 N.E.2d 
810, 812 IlLApp. 1. 

Ind.—Corpus Juris cited la State v. 

Moser, 63 N.E.2d 893, 222 Ind. 854. 
Kan.—^Ripper v. City of Canton, 199 
P.2d 816, 166 Kan. 186, 

N.M.—Ostic V. Mackmlller, 207 P.2d 
1008, 53 N.M. 319—^Douglass v. Mu¬ 
tual Ben. Health & Acc. Ass’n, 76 
P.2d 463. 42 N.M. 190—Merchants 
Bank v. Dunn, 70 P.2d 760. 41 N. 
M- 432—Mansfield v. Reserve Oil 
Co., 29 P.2d 491. 38 N.M. 187— 
Union Bank v. Mandevllle, 183 
P. 394, 25 N.M. 387. 

11. N.M.—Ostic V. Mackmlller, 207 
P.2d 1008, 53 N.M. 319—Mansfield 
V. Reserve Oil Co., 29 P.2d 491, 88 
N.M. 187. 
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the court to weigh the evidence,^* and should be 
overruled if» assuming the truth of all the facts 
proved and all legal inferences that can be drawn 
from the evidence, it can be said that plaintiff made 
out a prima facie case.^s it has also been held 
that a peremptory declaration of law,^^ or the giv¬ 
ing of instructions by the court before which the 
action is tried to the effect that on the evidence 
plaintiff cannot recover, ^5 is equivalent to a de¬ 
murrer to the evidence, and cannot be considered 
as a conclusion of law or finding of fact, and admits 
all the facts the evidence tends to prove and every 
inference that can be reasonably drawn therefrom.^® 
A declaration of law in the nature of a demurrer to 
plaintiff's evidence should be refused when the 
trial is by a court, the same as if the trial were by 
a jury, if there was any evidence competent and 
legally sufficient to sustain plaintiff's case,i7 or if 
the evidence would warrant a submission of the 
case to a jury.^S It has similarly been held that an 
instruction in the nature of a demurrer to the 
evidence should not be given where the evidence is 
conflicting.^^ A prayer that "under the pleadings 
and evidence” there "has been introduced no evi¬ 
dence legally sufficient to entitle the plaintiff to 
recover, and therefore the verdict must be for the 
defendant,” while insufficient as a variance prayer, 
may be treated as a demurrer to the evidence, when 
so intended.20 

It has been held that the demurrant hazards 
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nothing on the result of his motion.21 If his 
motion is denied, he takes up right where he left 
off, opens his case, and puts in his evidence.** 
On the other hand it has also been recognized that 
the risk to defendant, if he is wrong in demurring 
to the evidence, is that he will have judgment ren¬ 
dered against him.** 

Effect of ruling. A judgment on a motion for a 
judgment, which is equivalent to a demurrer to the 
evidence, constitutes a judgment that the party 
against whom the judgment is entered is not en¬ 
titled, as a matter of law, to recover,*^ or, in other 
words, that no issue of fact was made by the evi- 

dence.25 

d. In Hqnitable Actions 

In some jurisdictions a demurrer to the evidence In 
equitable actions Is recognized. 

The decisions are not in harmony on the ques¬ 
tion whether a demurrer to the evidence is ad¬ 
missible in equitable actions or should be con¬ 
fined to actions at law where a jury is waived. In 
some jurisdictions a demurrer to the evidence in 
equitable actions is recognized.*® On entertaining 
a demurrer, or other motions treated as demurrers, 
the court cannot weigh conflicting evidence but 
must consider as true every portion of the evidence 
tending to prove the case of the party resisting the 
demurrer.*'^ Demurrant, therefore, admits as true 


12. N.M,—Merchants Bank v, Dunn, 
70 P,2d 760. 41 N.M. 432—Union 
Bank v. Mandeville, 183 P. 894, 26 
N.M. 387. 

13. N.M.—Union Bank v. Mandeville, 
supra. 

While It II aot a demturrir to the 

evidence, a motion to find for de¬ 
fendant presents question as to 
whether or not evidence Introduced 
by plaintiff, assuming It to be true, 
and considering as proved all facts 
which evidence proves or by legiti¬ 
mate Inference tends to prove, estab¬ 
lishes plaintiff’s case os laid.—Span- 
ler V. Spanler, 96 N.B.2d 346, 120 
Ind.App. 700. 

14. Mo.—Central States Savings & 
Loan Ass'n v. U. 8. Fidelity & 
Guaranty Co., 6^6 S.W.2d 560, 834 
Mo. 680—Fruit Supply Co. v. Chica¬ 
go, B. & a R. Co., App„ 119 S.W, 
2d 1010. 

64 C.J. p 1211 note 23. 

15. Mo.—Rosenbaum v. Gilliam, 74 I 
S.W. 607, 101 Mo.App. 126. 

16. Mo.—Central States Savings &! 
Loan Ass’n v. U. S. Fidelity & 
Guaranty Co., 56 S.W.2d 560. 834] 
Mo. 680—Butler County v. Boat-1 


men's Bank. 44 S.W. 1047, 143 Mo. 
18. 

17. Mo.—Locke v. Warden, App., 162 
S.W.2d 642. 

64 C.J. p 1211 note 26. 

18. Mo.—Outcault Advertising Co. v. 
Mack. APP., 269 S.W. 611. 

19. Mo.—Blanks v. Dunnermann, 67 
Mo.App. 691, overruling Hess v. 
Clark. 11 Mo.App. 492. 

20. Md.—Fidelity & Deposit Co, of 
Maryland v. Beneficial Loan Ass’n 
of Newark, N. J., 137 A. 902, 163 
Md. 18'8—^Askln v. Moulton, 131 A. 
82. 149 Md. 140. 

21. N.M.^—Merchants Bank v. Dunn, 
70 P.2d 760. 41 M.M. 432. 

22. N.M.—^Merchants Bank v. Dunn, 
supra. 

23. Obsolete praotloe 

In the case In which the text rule 
was recognized it was stated that 
a demurrer to evidence had become 
practically obsolete In practice in 
state.—^Lorlno v. Crawford Packing 
Co., Civ.App., 169 S.W.2d 236, affirmed 
176 S.W.2d 410, 142 Tex. 61. 

24. Tex.—Donaldeon v. Oak Pork 
Cemetery, Civ.App., 110 S.W.2d 119. 
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25. Tex.—Donaldson v. Oak Park 
Cemeteryp supra. 

26. Ark.—Peoples Mut. Hospital 
Ass’n V. Bennett, 265 S.W.2d 703 
—McCool V. Jones. 262 S.W.2d 80, 
221 Ark. 123—Werbe v. Holt, 229 
S.W.2d 225. 217 Ark. 198—Kyle v. 
Zellner, 220 S.W.2d 806, 216 Ark. 
349—Kelley v. Northern Ohio Co., 
196 S.W.2d 236, 210 Ark. 866. 

Neb —Peterson v. Massey, S3 N.W.2d 
912, 165 Neb. 829. 

64 C.J. p 1210 note 1 [b]. 

Motioa to diimiss 
A motion to dismiss Is In effect 
a demurrer to the evidence.—^Poynter 
V. Williams. 237 S.W.2d 903, 218 Ark. 
670. 

27. Ark.—^Peoples Mut. Hospital 

Ass’n V. Bennett, 266 8.W.2d 708— 
Laws V. Melton, 253 S.W.2d 9616, 
221 Ark. 466—McCool v, Jones 262 
S.W.2d 80, 221 Ark. 123, 

Kan.—Wolf v. Washer, 4 P. 1036, 
32 Kan. 638. 

Mottoa to dismiss 
On considering a motion to dis¬ 
miss as a demurrer to the evidence, 
the court must accept as true alli 
portions of the testimony and all 
reasonable inferences flowing there¬ 
from Which tend to prove plaintlfts*^ 
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all of kis adversary's evidence^* tending to support 
material allegations of the complaint** and reason¬ 
able inferences*® and every conclusion which may 
be reasonably drawn therefrom,thus ignoring, in 
the adversary’s favor, conflicts in testimony.** It 
is the duty of the court to rule against the party 
challenged only if his evidence fails to make a 
iprima facie case.** If the demurrer is sustained 
the case is ready for judgment.*^ It has been held 
that demurrant can test the sufficiency of his ad¬ 
versary's evidence without resting or presenting his 
own case,35 and without risk of penalizing him¬ 
self.** Under this rule movant or demurrant suf¬ 
fers no prejudice if his motion or demurrer is over¬ 
ruled;*'^ he may still meet the case on the merits,** 
and it has been stated that if the demurrer is over¬ 
ruled or erroneously sustained, both parties are en¬ 
titled to be placed in the same position as they 
were in before the error occurred.*® 

There are jurisdictions in which a demurrer to 
the evidence in equitable actions is not recognized,^® 
even though it was formerly recognized.^^ It has 
been held that a demurrer to the evidence in an 
equitable action has no effect except to rest the case 
and submit” it to the chancellor for decision on the 
merits.^* In at least one jurisdiction where the 
demurrer is not recognized the motion is treated as 
a motion for judgment,^* and in considering such 
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motion the proof favorable to demurrant is not to 
be disregarded as in a law case,^* but, on the con¬ 
trary, it is the duty of the court to weigh the evi¬ 
dence, both favorable and unfavorable to the chal¬ 
lenged party and render judgment thereon,^® rather 
than merely determine whether the challenged par¬ 
ty has established a prima facie case as is done in 
actions at law.^* 

§ 595. -D^missal or Nonsuit 

a. Power to grant 

b. Form and requisites of motion 

c. Stage of trial at which motion made 

d. Operation and effect of motion 

e. When granted or refused 

f. Determination and disposition of mo¬ 

tion 

g. Objections and exceptions 
a. Power to Grant 

In some Jurisdictions a motion for nonsuit or dis» 
missal at the close of the plaintiff's evidence It permis¬ 
sible practice in actions at law tried before a court with¬ 
out a Jury, and, in some Jurisdictions, motions for dis¬ 
missal or nonsuit are authorised In equitable actions. 

In a number of jurisdictions a motion for non¬ 
suit or dismissal at the dose of plaintiff’s evidence 
is permissible practice in actions at law tried before 
a court without a jury.^"^ On the other hand, un¬ 


case. and dlsregrard aJl conflicts which 
tend to weaken or disprove It. This 
Is only for the purpose of the ruling; 
on the motion.—In re Garcia’s Es¬ 
tate, 107 P.2d 8fiG. 45 N.M. 8. 

38. Neb.—^Peterson v. Massey, 63 
N.W.2d 912, 156 Neb. 829. 

89. N.M.—Paulos v. Janetakos, 72 P. 
2d 1. 41 N.M. 534. 

SO. N.M.—Paulos V. Janetakos, su¬ 
pra. 

31. Neb.—^Peterson v. Massey, 63 
N.W.2d 912, 156 Neb. 829. 

38. N.M.—^Paulos V. Janetakos, 72 
P.2d 1, 41 N.M. 634. 

33. Ark.—Peoples Mut, Hospital 
ABs’n V. Bennett, 266 S.W,2d 703— 
Laws V. Melton, 253 S.W.2d 966, 
221 Ark. 466—McCool v. Jones, 252 
S.W.2d 80, 221 Ark. 123. 

34. Neb.—Peterson v. Massey, 63 N. 
W.2d 912, 155 Neb. 829. 

35. Neb.—Peterson v. Massey, su¬ 
pra. 

30. Neb.—^Peterson v. Massey, supreu 

37. N.M.—Paulos v. Janetakos, 72 
P.3d 1, 41 N.M. 684. 

'ISB, N.M.—^Paulos v. Janetakos, su¬ 

pra. 

39. Neb.—^Peterson v. Massey, 63 N. 
W.3d 912. 166 Neb. 829. 


40. Ill.—^Van Amburgr v. Heynolds, 23 | 

N.E 2d 694, 372 Ill. 317. I 

Mo—Sloan v. Dunlap. 194 S.W.2d 
32, 354 Mo. 1211—Gould v. City j 
of Illmo. App., 108 S.W.2d 418. 
Okl,—Gilliam v. Hall, 18'6 P.2d 662, 
199 Okl. 383—Hollis v. Hollis, 172 
P.2d 999. 197 Okl. 524—Davis v. 
Wallace, 37 P.2d 602, 169 Okl. 497. 
64 C.J. p 1210 note 1 ta], [cj (2)- 
(4). fd] (1). 

41. Mo.—^Anthony v Kennard Bids. 
Co.. 87 S.W. 921, 188 Mo. 704. 

64 C.J. p 1210 note 1 TeJ (1). 

48. Mo.—Sloan v. Dunlap, 194 S.W. 
2d 32. 354 Mo. 1211—Fullerton v. 
Fullerton, 132 S.W.2d 966, 345 Mo. 
216 . 

43. Okl.—Modern Woodmen of 
America, Camp No. 6967 v. Tulsa 
Modern Woodmen Bldir- Ass'n, 264 
P.2d 993—Jones v. Tautfest, 243 
P,2d 1003, 206 Okl. 380—Lovelady 
v. Loughrid^e. 228 P.2d 858, 204 
Okl. 186—Cooper v. Gerner, 217 P. 
2d 823, 203 Okl. 18—Gilliam v. 
Hall. 186 P.2d €5<2, 199 Okl. S«'3 
—Hollis v. Hollis, 172 P.2d 999, 
197 Okl. 624—Biegrs v. Federal 
Land Bank of Wichita, 95 P.2d 
902, 186 Okl. 99—Beverly Hills Nat 
Bank & Trust Co. v. Martin, 91 P. 
2d 94. 185 Okl. 264—Lincoln v. 
Tidewater Oil Co.. 68 P.2d 820. 177 
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Okl. 270—Davis v. Wallace, 87 
P.2d 602, 169 Okl. 497. 

64 C.J. p 1210 note 1 [d] (2). 

44. Okl.—Beverly Hills Nat. Bank 
& Trust Co. V. Martin, 91 P.2d 94, 
186 Okl. 254. 

45. Okl.—Modern Woodmen of Amer¬ 
ica, Comp No. 6967 v. Tulsa Mod¬ 
ern Woodmen Bldp. Ass'n, 264 P. 
2d 993—Lovelady v. Loughrldge. 
228 P.2d 358, 204 Okl. 186—Cooper 
V. Gerner. 217 P.2d 823. 203 Okl. 
18—Hollis V. Hollis, 172 P.2d 999. 
197 Okl. 624—^Blggs v. Federal 
Land Bonk of Wichita, 96 P.2d 
902, 186 Okl. 99—Beverly Hills Nat 
Bank Trust Co. v. Martin, 91 P. 
2d 94. 185 Okl. 264—Lincoln V. 
Tidewater Oil Co., 68 P.2d 320, 177 
Okl. 270—Davis v. Wallace. 87 P. 
2d 602, 169 Okl. 497. 

penial of motion held not orror 
Okl.—^Keenan v. Clark. 211 P.2d 260, 
202 Okl. 143. 

46. Okl.—Biggs V. Federal Land 
Bank of Wichita, 96 P.2d 902, 186 
Okl. 99. 

47. Colo.—Gottesleben v. Lucken- 
[ bach. 231 P.2d 958, 123 Colo. 429. 
Conn.—Crowell v. Palmer, 6'3 A.2d 
i 729, 134 Conn. 602. 

Ill.—^Reiter v. Illinois Nat, Casualty 
Co., 73 N.E.2d 412, 397 Ill. 141, 
certiorari denied Reiter v. Palmer. 
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dcr certain circumstances, in some Jurisdictions 
because of local legfislation a nonsuit has been held 
not to be proper in an action at law tried before the 
court without a jury.^8 

Equitable actions. The practice in some juris¬ 
dictions, particularly where authorized by statute or 
rule of court, is to permit motions for dismissal or 
nonsuit in actions of an equitable character.^* In 
at least one jurisdiction where involuntary dis¬ 
missal is permitted in equitable actions, it has been 
stated that the practice is not to be commended and 


is a perilous procedure.®® In at least one other 
jurisdiction it was held that, although the case is 
one of equitable cognizance, if there was no sub¬ 
stantial evidence to authorize a recovery, it was 
the duty of the court to grant a motion for nonsuit 
for insufficiency of the cvidence,®!^ but it was said 
that ‘'it would have been much more satisfactory 
had the court tried the case on the merits and made 
findings and a decree, instead of disposing of it as 
was done.”®2 Qn the other hand, in some jurisdic¬ 
tions it is held that a motion for nonsuit^^ qx for 


68 S.Ct. 100, 332 U.S. 731, 92 L.. 
Bd. 373. 

N.J.—UccI V. TJcci, 69 A.2d 891, 6 
N.J.Super. 61. 

Ohio.—Welge v. Welge, 94 N.E.2d 210, 
87 Ohio App. 95. 

64 C.J. p 1212 note 32. 

In actions tried by jury see supra 
S§ 238-248. 

Voluntary dismissal or nonsuit see 
Dismissal and Nonsuit §S 17. 18, 
20 . 22 . 

48. Wls.—Sllter v. Carpenter, 102 N. 

W. 27. 123 Wls. 578. 

64 C.J. p 1212 note 33. 

Zot Femuiylvaiiia 

(1) If there has been a formal 
reference of the cause by the par¬ 
ties to the court without a jury 
under the provl.slons of the Act pre¬ 
scribing practice In trials of civil 
cases at law without a Jury, Act of 
April 22. 1874. P.L. 109, § 1, 12 P.S 
8 688, a nonsuit would be Improper. 
-—Malone v. Marano, 192 A. 264, 326 
Pa. 316—Commonwealth v. Provident 
Trust Co., Com.Pl., 92 Plttsb.Leg.J. 
848, 68 York Leg.Rec. 101—64 C.J. 
p 1212 note 33 [a]. 

(2) If the parties informally re¬ 
fer the case to the court without a 
Jury, a nonsuit may be proper.— 
Malone v. Marano, 192 A. 264, 326 
Po. 316. 

('3) The Act of June 25. 1937, P-D. 
2090, 8 2, repealed 8 1 of P.D. 109, 
Act of April 22. 1874, Insofar as It 
relates to trials by court without 
a Jury In the courts of common pleas 
of Philadelphia County, and in such 
cases, while the practice of granting 
nonsuits is not to be commended, the 
trial Judge may in his discretion en¬ 
ter a nonsuit.—^Pennsylvania R. Co, 
V. J. Jacob Shannon & Co., 70 A.2d 
321, 363 Pa, 438—Gaines v. Philadel¬ 
phia Transportation Co., 69 A.2d 916, 
359 Fa. <610. 

(4) In actions at law heard by a 
Judge without a jury in Philadelphia 
County, the Judge may enter a non¬ 
suit if In his opinion plaintiffs’ evi¬ 
dence Is insufficient in law to main¬ 
tain the action, that is, only where 
the determining factors are so clear¬ 
ly established that reasonable men 


could not differ as to the finality of 
their evidentiary import —^Pennsyl¬ 
vania R. Co. V. J. Jacob Shannon & 
Co,, suipra—Gaines v. Philadelphia 
Transp. Co., supra. 

(6) In such actions in niilodelphla 
County, where facts constituting an 
affirmative defense ore admitted by 
plamtllf or established by uncontra- 
dlcted testimony in plaintiff’s case 
with such conclusiveness as to ex¬ 
clude the rea.sonable possibility of 
an Inference otherwise, a nonsuit is 
proper.—^Pennsylvania R. Co. v. J. 
Jacob Shannon & Co., supra. 

(6) In case tried in Philadelphia 
County, when considering whether a 
nonsuit has been properly entered, 
plaintiff Is entitled to the benefit of 
every reasonable inference of fact 
dcducible from the evidence.—Penn¬ 
sylvania R. Co. V. J. Jacob Shannon 
& Co., supra. 

49. Ill.—Reiter v. Illinois Nat Cas. 
Co. 73 N-E^l 412, 397 Ill. 141, 
certiorari denied Reiter v. Palmer, 
6-8 S.Ct 100, 832 U.S, 791, 92 L. 
Ed. 373. 

Iowa.—Amdor v. Cooney, 43 N.W.2d 
136. 241 Iowa 777. 

Mo—Rigg V. Hart 266 S.W.2d 778. 
Neb —Paul V. McGahan, 42 N.W. 172, 
162 Neb. 678. 

N.J.—Ucci V. Uccl, 69 A.2d 891, 6 
N J.Super. 61. 

64 C.J. p 1212 notes 34, 25. 

Dismissal of Jury 

Insofar as action was one In equi¬ 
ty, trial court could dismiss Jury at 
end of Introduction of evidence for 
failure of plaintiffs to make out a 
case.—Constantine v. City of Sunny¬ 
vale, 204 p.2d 922, 91 Cal.App.2d 278. 

Former praotioe 

Prior to an amendment of the Civil 
Practice Act, a motion to dismiss at 
the close of plaintiff’s case in an 
equitable action was not recognized. 
—Fewke.s v. Borah, 36 N.E.2d 69. 
376 Ill. 596—^Magnolia Petroleum Co. 
V. West, 30 N.E.2d 24, 374 Ill. 616, 
136 A.L.R. 372. 

50. Iowa.—^Amdor v. Cooney, 43 N.W. 
2a 136, 241 Iowa 777—Dee v. Col¬ 
lins, 15 N.W.2d 883. 235 Iowa 22 
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—^Pickier V. Danphere, 227 N.W. 
626, 209 Iowa 910. 

64 C.J. p 1212 note 36 [a] (1). 

61. Utah,—Burningham v. Burke, 
245 P. 977, 67 Utah 90. 46 A.L.R. 
466. 

52. Utah.—Burningham v, Burke, 
supra. 

53. Mont—^Arnold v. Genzberger, 31 
P.2d 296, 96 Mont. 368. 

S.C.—Jefferson Standard Life Ins. Co. 
V. Boddle, 23 S.E.2d 817, 202 S.C. 
1—Commercial & Savings Bank v. 
Ward, 143 S.E. 646, 146 S.C. 77— 
Broom v. Helms, 65 S.E. 602, 83 
S.C. 447—Southern Ry. v. Beaudrot, 
41 SE. 299, 63 S.C. 266—Gilreath 
V. Furman, 35 SB. 516, 57 S.C. 289 
—Barnes v. Rodgers, 31 S.E. 516, 67 
S.C. 289—McClenaghan v. McEach- 
ern, 26 S E. 296, 47 S.C. 446— 
Wool folk V. Granitevllle Mfg. Co., 
22 S.C. 332. 

64 C.J. p 1212 note 38. 

Keason for rule 

(1) In cases brought to trial be¬ 
fore a Jury, the presiding Judge rules 
upon the questions of law and the 
Jury determines the issues of fact. 
The object of the nonsuit is to 
withdraw the case from the Jury 
upon a question of law to be decided 
by the presiding Judge. It Is the 
dual nature of the trial that gives 
rise to the practice of making a 
motion for nonsuit. There is no ne¬ 
cessity for resorting to this practice 
in chancery cases, as the questions 
of law and Issues of fact are to be 
determined by the same person ex-‘ 
cept In certain cases.—Jefferson 
Standard Life Ins. Co. v. Boddle, 23 
S.E.2d 817, 202 S.C. 1—64 C.J. p 1212 
note 39 [a]. 

(2) One of the controlling reasons 
given by the courts against the 
granting of nonsuits in equity cases 
is that such practice may not have 
the effect of a final Judgment as to- 
the rights of the parties, and the 
same question may afterward arise 
when plaintiff is able to supply the 
testimony which was lacking, and 
thus prolong litigation. An order of 
nonsuit Is not conclusive of the is-' 
sues.—Jefferson Standard Life Ins, 
Co. V. Boddle, supra. 
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dismissalB4 for want of evidence to sustain the 
cause of action, which is the equivalent of a mo> 
tion for nonsuit,66 is not permissible practice in 
actions in equity, such a motion being allowed only 
in strictly legal actions,66 unless by virtue of stat¬ 
utory authority such practice is authorized.®'^ 

b. Form and Eequisites of Motion 

No particular form of words Is necessary In making 
a motion for dismissal or nonsuit. 

No particular form of words is necessary in mak¬ 
ing a motion for dismissal or nonsuit. A motion to 
dismiss at the conclusion of the evidence, although 
not based on any stated reasons, will be treated as 
raising the question of the sufficiency of the evi¬ 
dence to justify a verdict for plaintiff.®® A mo¬ 
tion for nonsuit which sufficiently shows that there 
was presented for consideration by the court the 
absence of any evidence to establish liability on the 
part of defendant is sufficient and will not be held 
objectionable merely because the word “proof,” in¬ 
stead of the word “evidence,” was used in making 
the motion.6® 

c. Stagd of Trial at Which Motion Made 

The stage of the trial at which a motion for nonsuit 
or dismissal can be made is governed by the local rules 
of procedure. 

A motion for a nonsuit in a case tried without 
a jury cannot be entertained after the trial court 
has announced its findings and declared its decision 
of the case.6® An “opinion” is not equivalent to a 
“decision,” and, although the court in a case tried 


without a jury expressed an opinion indicating that 
it intended to render a decision in favor of defend¬ 
ants, plaintiff would not be precluded thereby from 
having a nonsuit.®^ However, in at least one 
jurisdiction, a motion made before the court has 
filed written findings of fact with the clerk of the 
court is inopportune.®2 

d. Operation and Effect of Motion 

(1) In actions at law 

(2) In equitable actions 

(1) In Actions at Law 

A motion for nonsuit or dismissal, or equivalent mo¬ 
tions, present for consideration of the court a question of 
law only, which Is the legal sufficiency of the evidence 
to sustain a Judgment-against the movant. 

In most jurisdictions, where a motion for non¬ 
suit®® or dismissal®^ is held permissible in actions 
tried by the court without a jury, the motion is con¬ 
sidered equivalent to a motion for a directed verdict 
in a jury trial®® or a demurrer to the evidence,®® 
and presents for consideration of the court a ques¬ 
tion of law only, which is the legal sufficiency of 
the evidence to sustain a judgment against the party 
making the motion,®7 or, in other words, whether 
there is any competent evidence legally sufficient 
to make a prima facie case on behalf of movant’s 
adversary.®® It has generally been held that the 
rules governing the motion are the same when the 
trial is to the court as on a trial to the jury,®® and 
in at least one jurisdiction the same rules apply 
to a motion for dismissal as apply to a motion for 


64. Mo.—Cunnlnsrham v. Klnnerk, 74 
S.W.2d 1107, 230 Mo.App. 749. 

65. Mont.—^Hoppin v. Lang, 241 P, 
636, 74 Mont. 65'8. 

S.C.—Garner v. Garner, 62 S.E. 194, 
72 S.C. 4'37. 

56. Mont.—Stevens v. Trafton, 93 P. 
810, 36 Mont. 620. 

S.C.^—Garner v. Garner, 52 S.E. 194, 
72 S.C. 437, 6 Ann.Cas. 210. 

67. S.C.—Jefferson Standard Life 
Ins, Co. V. Boddie, 23 S.E.2d 817. 
202 S.C. 1—Garner v. Garner, 52 
S.E. 194, 72 S.C. 437, 6 Ann.Cas. 
210 . 

68. U.S.—^Wynne v. Fries, C.C.A. 
Ohio, 50 F.2d 761. 

69. Cal.—Roberts v. Prlsk, 284 P. 
984, 103 Cal.App. 539. 

60 . Ill. — Kelly V. Chicago City Ry. 
Co., 202 IU.App. 239. 

61. Tex.—^Kidd v. McCracken, 160 
8.W. 885, 105 Tex. 383. 

63 . Vt. — Sparrow v. Cimonettl, 68 A. 
2d 876, 116 Vt. 292—Levin v. Rou- 
illa, 2 A.2d 196, 110 Vt 126. 


63. Cal.—Biurrun v. BHzalde, 242 P. 
109, 76 Cal App. 44. 

64 C.J. p 1213 note 46. 

64. Ill.—Helm v. Illinois Commercial 
Men’s Ass’n, 117 N.E. 63, 279 Ill. 
670. 

65. Iowa.—Brown v. Schmitz, 22 N. 
W.2d 340, 237 Iowa 418. 

66. Ill.—^Anderson v. Board of Edu¬ 
cation of School Dlst. No. 91, Ol 
N.E.2d 662, 390 Ill. 412—Pierce v. 
Reeve, 28 N.E.2d 819. 306 Ill.App. 
400. 

64 C.J. p 1213 note 47. 

Replaced demurrer 

A motion to dismiss In a nonjury 
case took the place of the demurrer 
to the evidence under the practice 
prior to the effective date of the new 
code.—Shafer v. Hatfleld, 223 S.W.2d 
396, 359 Mo. 673. 

Motion for fladluf and Judflrment 

for defendant has same effect as mo¬ 
tion for nonsuit, and presents sin¬ 
gle question whether plaintiff's evi¬ 
dence, Considering as proved all facts 
which evidence legitimately tends to 
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prove, establishes plaintiff’s case os 
laid.—Smith v. Switzer, 186 N.E. 764, 
205 Ind. 404. 

67. U.S.—Maryland Casualty Co. v. 
Jones, Cal.. 49 S.Ct. 484, 279 U.S. 
792, 73 L.Ed. 960. 

Ill.—^Anderson v. Board of Education 
Of School Dist. No. 91, 61 N.E.2d 
562. 390 Ill. 412—Helm v. Illinois 
Commercial Men’s Ass’n, 117 N.E. 
C3, 279 Ill. 670—Pierce v. Reeve, 
28 N.E.2d 819, 806 Ill.App. 400. 

68. Conn.—^Ace-High Dresses v. J. C. 
Trucking Co., 191 A. 536, 122 Conn. 
678. 112 A.L.R. 86. 

Idaho.—In re Lunders’ Estate, 263 P. 
2d 1002, 74 Idaho 448. 

69. Conn.—Crowell v. Palmer, 68 A. 
2d 729, 134 Conn. 602—Ace-High 
Dresses v. J. C. Trucking Co., 191 
A. 636, 122 Conn- 678, 112 A.L.R. 
86 . 

N.J.—Spahn v. Mandell, 167 A. 66'3, 
111 N.J.Law 144. 

Or,— Corpus Juris oltsd in In re 
Herdman’s Estate, 119 F.2d 277, 
116 Or. 527. 

64 C.J. p 1213 note 49. 
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a directed verdict for defendant at the close of 
plaintiff’s case.*^® 

On such a motion the court cannot consider the 
weight of the evidence,but only whether there is 
evidence legally sufficient to be submitted to the 
court sitting as a juryJ2 The evidence must be 
viewed in the light most favorable to plaintiff. 
The truth of plaintiff’s evidence is admitted, 
whether properly or improperly received,’^® and 
also every inference of fact that can be legitimately 
drawn therefrom.'^® The credibility of plaintiff's 
witnesses cannot be considered,and conflicting 
evidence will be disregarded.'^® If the motion is 
denied, and defendant does not desire to introduce 
any evidence and desires the court to take the case 
on the evidence of plaintiff and weigh it and 
make a finding of the facts and render judgment 


accordingly, he should plainly so inform the court.'^® 
The court may then weigh the evidence, determine 
the question of preponderance thereof, and enter 
judgment accordingly.®® 

A limitation of the foregoing principles has been 
recognized where, on motion for a nonsuit or dis¬ 
missal at the close of plaintiff’s evidence, both par¬ 
ties rest; in these circumstances it has been held 
that the court may weigh the evidence and deter¬ 
mine the facts and decide the case on the merits.®^ 
In some jurisdictions in contradiction of the prin¬ 
ciples heretofore stated, it has been held without 
qualification that, on motion for nonsuit or dismissal, 
or equivalent motions, at the close of plaintiff’s evi¬ 
dence, the court may weigh the facts on the pre¬ 
ponderance of the evidence and render judgment 
on the merits,®2 but the court cannot assume facts 


7a D.C.—^Rleffer v. Hollingsworth, 
Mun.APP., 52 A.2d 632. 

Directing verdict, In general, see In¬ 
fra S 696. 

Tl. Ill.—^Pierce v. Reeve, 28 N.E.2d 
819, 806 Ill.App. 400. 

N.J.—Spahn v. Mandell, 167 A. 663, 
111 N.J.Law 144. 

64 C.J. p 1213 note 60. 

Xb Ohio 

(1) On motion by defendant for 

judgment at close of evidence of 
plaintiff, court does not determine 
weight of evidence but whether there 
is any evidence as to which reason¬ 
able minds might differ.—Eggers v. 
Industrial Commission, 104 N.E.2d j 
681, 157 Ohio St. 70. I 

(2) Motion for judgment at close 
of plaintiff's evidence in trial to court 
without Jury raises question of 
weight of evidence as well as ques¬ 
tion of absence of any evidence.— 
Welge V. Welge, 94 N.E.2d 210, 87 
Ohio App. 95—Sizemore v. Belser, 74 
N.E,2d '560, 80 Ohio App. 383—Ber- 
wald Stewart Co. v. Creston Co., 
App., 63 N.E.2d 205—Wllcke v. Smith, 
Mun., 68 N.B.2d $86. 

72. Ohio.—Eggers v. Industrial Com¬ 
mission. 104 N.E.2d 6'81, 167 Ohio 
St. 70. 

Md.—Chenoweth v. Hoey, 108 A. 478, 
135 Md. 97. 

73. Cal.—Singleton v. Singleton, 167 
P,2d 886, 68 Cal.App.2d 681. 

Idaho.—Corpus Juris cited in In re 
Lunders’ Estate, 263 P.2d 1002, 74 
Idaho 448. 

Mo.—Shafer v. Hatfield, 223 S.W.2d 
S9'6, 359 Mo. 673. 

N.J,—Elowitz V. Wlnarsky, 167 A. 

679. 11 N.J.Mlsc. 639. 

N.C.—^Harrison v. Brown, 24 S.E.2d 
470, 222 N.C. €10. 

Ohio.—^Eggers v. Industrial Commis¬ 
sion, 104 N.E.2d $81, 157 Ohio St. 
70. 

64 C.J. p 1213 note 52. 


74 . Cal. — Singleton v. Singleton, 167 
P.2d 886, 68 Cal.App.2d 681. 

Conn.—^Ace-Hlgh Dresses v. J. C. 
Trucking Co.. 191 A. 636. 122 Conn. 

678, 112 A.L.R. 86. 

Idaho.—In re Lunders’ Estate, 263 
p.2d 1002, 74 Idaho 448. 

N.J.—Elowitz V. Wlnarsky, 167 A. 

679, 11 N.J.Misc. 639. 

N.M.—Dunlap v. Albuquerque Nat. 

Bank. 247 P.2d 981, 6$ N.M. 638. 
Ohio.—Kelly v. Ruberg, 8 Ohio Supp. 
63. 

Or—In re Herdman’s Estate, 119 P. 

2d 277, 116 Or. 627. 

64 C.J. p 1213 note 63. 

75. Cal.—Biurrun v. Ellzalde, 242 
P. 109, 75 Cal.App. 44. 

76. Conn.—Crowell v. Palmer, 58 A. 
2d 729, 134 Conn. 602—Ace-High 
Dre.sses v. J. C. Trucking Co., 191 
A. 636, 122 Conn. 678, 112 A.L.R. 
86 . 

Idaho.—In re Lunders' Estate, 263 
P.2d 1002. 74 Idaho 448. 

Mo.—Shafer v. Hatfield, 223 S.W.2d 
396, 359 Mo. 673. 

N..T.—Elowitz V. Wlnarsky, 167 A. 

679, 11 N.J.Mlsc. 639. 

Or.—In re Herdman’s Estate, 119 P. 

2d 277. 116 Or. 627. 

64 C.J. p 1213 note 65. 

Where primary fact which must 
be found to support a judgment must 
rest on Inference court need not draw 
such Inference unless it is only pos¬ 
sible reasonable Inference.—^Winegar 
V. Slim Olson, Inc., Utah, 262 P.2d 
206 . 

77. Conn.—Pentino v, Pappas, 113 A. 
4'61, 96 Conn. 230. 

78. Cal.—Singleton v. Singleton, 167 
P.2d 886, 68 Cal.App.2d 681. 

64 C.J. p 1213 note 67. 

79. HI.—Helm v. Illinois Commer¬ 
cial Men’s Ass'n, 117 N.B. 63, 279 
III. 670—Pierce v. Reeve, 28 N.E.2d 
819, 806 IlLApp. 400. 

80. Ill.—^Helm v. Illinois Commercial 
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Men's Ass’n, 117 K.E. 69. 276 III. 
570—Pierce v. Reeve, 28 N.B.2d 
819, 306 Ill.App. 400. 

81. N.T.—Deeley v. Heintz, 62 N.B. 
168, 169 N.T. 129. 

64 C.J. p 1213 note 58. 

82. U.S.—Day-Gormley Co. v. Na¬ 
tional City Bank of New Tork, C.C. 
A.N.Y., 89 P.2d 708, certiorari de¬ 
nied Day-Gormley Leather Co. v. 
National City Bank of New York, 
68 S.ct. 39, 802 U.S, 719, 82 L.Ed. 
655. 

Arlz.—Stuart v. Castro, 261 F.2d 871, 
76 Arlz. 147—Morgan v. Bruce, 259 
P.2d 668, 76 Arlz. 121—Chadwick v. 
Larsen, 254 P.2d 1020, 7'6 Arlz, 207. 
Wash.—Weaver v. Wlndust, 80 P.2d 
766, 195 Wash. 240. 

64 C.J. p 1213 note 69. 

Dlsmisaal by court wnm to be taken 
M on merits where it was granted 
without any statement that it was 
without prejudice.—Day-Gormley Co. 
v. National City Bank of New York, 
C.C.A.N.Y.. 89 F.2d 703, certiorari de¬ 
nied Day-Gormley Leather Co. v. Na¬ 
tional City Bank of New York, 58 S. 
Ct. 39, 302 U.S. 719, 82 L.Ed. 666. 
Rebuttal evidence 

Where defendants, after having ex¬ 
amined one witness before plaintiff’s 
case hod been completed, moved at 
close of plaintiff’s case to dismiss 
complaint on ground that plalnllfC had 
failed to establish cause of action, 
trial court Improperly granted motion 
after considering evidence offered on 
behalf of defendant, since that rul¬ 
ing constituted a decision on merits 
without affording plaintiff opportu¬ 
nity to Introduce evidence In rebuttal. 
—Levine v. Charlow, 6 N.T.S.2d 964, 
264 App.Div. 416. 

Zn OoIoriUlo 

(1) It is province and duty of trial 
court to weigh conflicting evidence on 
fact issue and determine preponder¬ 
ance thereof in passing on motion for 
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not supported by evidence.** 

(2) In Equitable Actions 

A motion for nonault or dismissal In an equitable 
action affords a proper means of determining the suffi- 
elency of the evidence to establish a prima facie case for 
the adverse party. 

A motion to dismiss in an equitable action af¬ 
fords a proper means of determining the sufficiency 
of plaintiff’s evidence to make a prima facie case.*'* 
In jurisdictions where a motion for nonsuit or dis¬ 
missal is considered permissible in equitable actions, 
as discussed supra subdivision a of this section, it 
has been held that defendant can test the sufficiency 
of plaintiff’s evidence without resting or presenting 
his own case,** and that defendant, for the pur¬ 
pose of the motion, admits every fact which the 
evidence proves, or tends to prove, as well as the 
facts which may naturally and rationally be in¬ 
ferred from the facts proved,*® The court in 
passing on the motion should*'^ or is required** to 
consider the evidence of the adverse party in the 
most favorable light. In other jurisdictions, where 
a motion for nonsuit or dismissal is considered per¬ 
missible in equitable actions, it has been held that, 
on motion for nonsuit or dismissal at the close of 
plaintiff’s case in an equitable action, the court 
may decide that evidence offered by plaintiff and 


received by the court without ruling on objections 
interposed is inadmissible and cannot be considered 
in determining the issues,** and that defendant, by 
moving for judgment at the close of plaintiff’s evi¬ 
dence, may thereby rest his case,*® and the court 
may weigh the facts on the preponderance of evi¬ 
dence and render judgment on the merits ;*i but 
it has also been held that by making a motion to dis¬ 
miss at the close of plaintiff’s evidence defendant 
does not waive his right to offer evidence.** It 
has further been held that on a motion for nonsuit 
and dismissal made at the close of plaintiff’s evi¬ 
dence in a chancery case, it is the duty of the court 
first to determine whether there is evidence tending 
to prove each element of the case essential to a 
recovery by plaintiff,®* and, second, if he finds there 
is evidence to prove each essential element, to weigh 
the evidence and then determine whether a recovery 
by plaintiff is sustained by a preponderance of the 
evidence on each essential element,*^ and that the 
uncontradicted testimony of a defendant called by 
plaintiff for cross-examination must be deemed 
true*® in the absence of any testimony or circum¬ 
stance from which a contrary inference can be 
drawn.*® 

In jurisdictions, where a motion for nonsuit or 
dismissal is not considered proper practice in equi- 


nonsuit and dismissal of action.—Nel¬ 
son v. Schuman, 131 P.2d 823, 110 
Colo. 167. 

(2) Where plaintiff called defend¬ 
ants under statute for cross-examina¬ 
tion, defendants moved for nonsuit at 
close of plaintiff's case, and stated, at 
close of argument by plaintiff’s coun¬ 
sel, that they had examined witnesses 
when they were called for cross-ex¬ 
amination and had no further testi¬ 
mony to offer, case was before trial 
court for decision on its merits.— 
Isom v. Isom, 74 P.2d 1246, 101 Colo. 
632. 

83. Wash.—^Weaver v. Windust, 80 P. 
2d 766. 195 Wash. 240. 

84. Neb.—Inslee v. City of Bridge¬ 
port, 46 N.W.2d 690. 163 Neb. 669— 
Paul V. McGahan, 42 N.W.2d 172, 
152 Neb. 678. 

85. Neb.—Peterson v. Massey, 58 N. 
W.2d 912. 165 Neb. 829. 

86. U.S.—Cook V. Klonos, Alaska, 164 
P. 529, 94 C.C.A. 124, modified on 
other grounds 168 F. 700, 94 C.C.A. 
144. 

Ill.—Pewkfts V. Borah, 86 N.E.2d 69, 
876 Ill. 596. 

Neb.—Paul v. McGahan. 67 N.W.2d 
283, 156 Neb. 656—Peterson v. Mas¬ 
sey. 63 N.W.2d 912, 166 Neb. 829— 
Kosebud Lumber & Coal Co. v. 
Holms. 52 N.W.2d 313, 166 Neb. 
459, rehearing denied 63 N.W.2d 


82, 16.6 Neb 688—Paul v. McGahan, 
42 NW.2d 172, 162 Neb. 578. 

87. Ill.—Fowkes v. Borah. 36 N.E 2d 
69, 376 Ill 696—Middleton v. Mid¬ 
dleton, 90 N.E.2d 248, 339 Ill.App. 
448. 

88. Ark.—Missouri Pac. R. Co. v. 
United Brick & Clay Wkrs. Union, 
238 S.W.2d 946, 218 Ark. 707. 

89. Iowa.—Hennlnger v. McGuire, 
126 N.W. 180, 146 Iowa 270. 

90. In Xowa 

(1) “The motion to dismiss and for 
judgment is without statutory recog¬ 
nition, and was of no greater signif¬ 
icance than an announcement on the 
part of appellees that they rested 
their case at the close of plaintiffs' 
testimony."—Bridges v. Sanls, 202 
N.W. 668, 659, 202 Iowa 310—Vogt v. 
Vogt. 227 N.W. 107, 208 Iowa 1329— 
Murphy v. Hahn, 223 N.W. 756, 769, 

208 Iowa 698. 

(2) "This being an equitable action, 
the making of the motion by defend¬ 
ant is tantamount to an announce¬ 
ment by him that he rests his case."— 
Haggln v. Derby, 229 N.W. 257, 268, 

209 Iowa 939. 

(3) "At the conclusion of plaintiff’s 

evidence in the court below, the de¬ 
fendant moved to dismiss. He there¬ 
by chose to rest his case on plaintiff's 
evidence . . . —^Hirtz v. Koppes, 

234 N.W. 854, 865, 212 Iowa 536. 
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(4) "Although the application of 
Rule 216 is conclusive on this ques¬ 
tion, we may add that we find no de¬ 
cision of this court holding that the 
mere making at the close of plaintiff's 
evidence a motion to dismiss amounts 
to a resting of the defendant's case 

"It must be admitted there Is lan¬ 
guage In some of our opinions which 
might be so construed. But In each 
of those cases, the motion to dismiss 
was sustained, or the defendant ex¬ 
pressly rested his case, or stood on 
his motion and refused to offer evi¬ 
dence.”—^Dee V. Collins, 15 N.W.2d 
883, 887, 235 Iowa 22. 

91. Mo.—Creek v. Union Nat. Bank 
In Kansas City, 266 S W.2d 737— 
Rigg v. Hart, 265 S.W.2d 778. 

Wash —Graff v. Geisel, 234 P,2d 884, 
39 Wash.2d 131—O'Neile v. Ternes, 
73 P. 692, 32 Wash. 628. 

92. Ill —Reiter v. Illinois Nat. Cos. 
Co.. 73 N.E.2d 412, 397 Ill. 141, cer¬ 
tiorari denied, Reiter v. Palmer, 
68 S.Ct. 100, 332 U.S. 791, 92 L.Ed. 
373. 

Iowa.—Dee v. Collins, 15 N.W.2d 883, 
235 Iowa 22. 

93. Ohio.—Good v. Robinson, 88 N. 
E 2d 200, 86 Ohio App. 91. 

94. Ohio.—Good v. Robinson, supra. 

95. Ohio —Good v. Robinson, supra. 

96. Ohio. — Good v. Robinson, supra. 
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table actions, similar conclusions as to the effect of 
the motion have been reached, and it has been held 
that, in a suit in equity, the proper practice on a 
motion to dismiss at the close of plaintiff's evidence 
is to make findings and render judgment on the 
merits, not, as in a suit at law, to enter judgment 
of compulsory nonsuit and it has also been held 
that the effect of the motion is to submit the entire 
controversy for final judgment.^® The entire evi¬ 
dence of plaintiff and defendant, it has been said, 
is to be received, so that on appeal the supreme 
court may direct the entry of final judgment;*® 
and plaintiff is not entitled, as he would be on a mo¬ 
tion for nonsuit in an action at law, to have any 
inference drawn in his favor from the evidence 
which may reasonably be drawn therefrom but the 
whole of the evidence is submitted to the court for 
final judgment,® and if it furnishes ground for 
different inferences, the finding of the court there¬ 
on will not be disturbed unless the evidence pre¬ 
ponderates against it.3 

e. When Granted or Refused 

In a trial by the court without a Jury, the grantina 
or refusal of a motion for nonsuit or dismissal is de¬ 
pendent on the sufficiency of the evidence to satisfy the 
local requirements relating to such motions. 

The right to grant a nonsuit is to be sparingly 
exercised,4 and, where a case is close, the prefer¬ 
able course is to deny a motion for nonsuit.® A 
motion for nonsuit or dismissal should be sustained 
where the evidence is insufficient to support a judg¬ 
ment for plaintiff,® where there is no evidence on 
which a decision in plaintiff’s favor could be sus¬ 
tained,^ where there is no evidence, or but a scin¬ 
tilla of evidence, tending to prove the facts neces- 
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sary to sustain the cause of action,* or where at 
the dose of plaintiff's evidence the court finds that 
there is no evidence worthy of being submitted to 
a jury if the case were being tried before a jury.* 
A motion to dismiss made by defendant at the close 
of plaintiff’s case may be sustained if, in the opin¬ 
ion of the court, plaintiff’s case has not been made 
out by a preponderance of the evidence.io If the 
court in a chancery case, after first determining 
whether there is evidence tending to prove each 
element essential to a recovery by plaintiff, finds 
such evidence is absent, it is the duty of the court 
to sustain a motion for nonsuit and dismissal if 
the court finds such evidence to be present but 
thereafter, after weighing the evidence, finds that 
a recovery by plaintiff is not sustained by a pre¬ 
ponderance of the evidence on each essential cle¬ 
ment of the case, it is the duly of the court to 
sustain the motion.^* 

On the other hand, it has been variously stated 
that a motion for a nonsuit is properly refused 
where the evidence, although conflicting, is sufficient 
to support a judgment for plaintiff;^* where the 
evidence, and the inferences reasonably arising 
therefrom, are legally sufficient to prove the ma¬ 
terial allegations of the declaration where the 
evidence, and the inferences reasonably arising 
therefrom, will support a verdict for plaintiff 
where the evidence justifies findings for plain¬ 
tiff where substantial evidence is produced by 
plaintiff in support of his cause where there is 
evidence sufficient to go to a jury^® or to support 
a verdict for plaintiff,1® if the case had been tried 
by a jury;®® where there is sufficient evidence to 
make a prima facie case for plaintiff;®^ where the 


»7. WIs.—spuhr V. Kolb, 86 K.W. 
662, 111 Wis. 119—Dietz v. City of 
Neenah, 64 N.W. 299, 66 N.W. 600, 
91 Wis. 422. 

aOw Mont,—School Dlst. No. 2 of Sil¬ 
ver Bow County v. Richards, 206 
P. 206, 62 Mont. 141—Streicher v. 
Murray, 92 P. 26, 36 Mont 45. 

99. Mont—^Au^st v. Burns, 266 P. 

737, 79 Mont 198. 

64 C.J. p 1214 note 71. 

1. Mont.—Streicher V. Murray, 02 
P. 36, 36 Mont 46. 

2. Mont.—Streicher v. Murray, su¬ 
pra. 

3. Mont.—Streicher v. Murray, su¬ 
pra. 

4. Conn.—Crowell v. Palmer, 58 A.2d 
729, 134 Conn. 602. 

5. Conn.—Crowell v. Palmer, supra. 

6. Cal.—Hensley v. Hensley, 183 P. 
445. 179 Cal. 284. 

64 C.J. p 1214 note 76. 


7. Cal.—Bulenberff ▼. Torley's Inc., 
133 P.2d 16, 56 Cal.App.2d 663. 

Minn.—A. r. McDonald Mfgr. Co. v. 
Newstone. 244 N.W. 806. 187 Minn. 
287. 

8. Ill.—Helm v. Illinois Commercial 
Men's Ass’n, 117 N.B. 63, 279 Ill. 
670—Pierce v. Reeve, 28 N.S}.2d 819, 
306 Ill.App. 400. 

9. Ohio.—^Eggers v. Industrial Com¬ 
mission, 104 N.m2d 681, 167 Ohio 
St 70. 

10. Colo.—Gottesleben v. Ltucken- 
bach, 231 P.2d 968, 123 Colo. 429— 
NIernbergr, by Niernberg v. Gavin, 
224 P.2d 216, 123 Colo. 1—Peters v. 
Peters. 216 P. 128, 73 Colo. 271. 

Ohio.—Young V. W. BJ. Hutton ft Co., 
App., 31 N.E.2d 728. 

11. Ohio.—Good V. Robinson, 88 N.B. 
2d 200, 85 Ohio App. 91. 

18. Ohio.—Good V. Robinson, supra. 

13. U.S.—Bunker Hill ft Sullivan 
Mining ft Concentrating Co. V. Pol- 
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ak, C.C.A.Idaho, 7 P.2d 683, certio¬ 
rari denied 46 S.Ct 106, 269 U.S. 
681, 70 LEd. 423. 

14. N.J.—^Weston Electrical Instru¬ 
ment Co. V. Benecke, 82 A. 878, 82 
N.J.Law 445, Ann.Cas.lSlSD 11. 

16. N.J.—Weston Electrical Instru¬ 
ment Ob. V. Benecke, supra. 

16. Minn.—Carpenter v. Gantzer, 204 
N.W. 660, 164 Minn. 105. 

N.M —Rutherford v. James, 270 P. 
794, 33 N.M. 44, 63 A.L.R. 237. 

17. Conn.—^Foskett ft Bishop Co. Y. 
Swayue, 38 A. 893, 70 Conn. 74. 

18. R.I.—Clark v. Summerfleld Co„ 
111 A. 577. 43 R.I. 328. 

64 C.J. p 1214 note 83. 

19. Cal.—^Freese v. Htbemla Sav., 
etc., Soc., 78 p. 172. 189 Cal. 892. 

80. Conn.—Crowell v. Palmer, 68 A. 
2d 729, 134 Conn. 502. 

64 C.J. p 1216 note 85. 

81. Cal.—Ingrao v. Karsten, 211 P.8d 
41. 94 Cal.App.2d 617. 
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evidence is sufficient cither to sustain or defeat 
plaintiff’s case;22 where there is evidence tending 
to support the cause of action alleged where 
there is more than a scintilla of evidence to meet 
plaintiff’s demand where there is substantial 
evidence, more than a mere scintilla, sufficient to 
support a finding and judgment for plaintiff, even 
though there be also evidence sufficient to support 
a finding and judgment for defendant where 
the motion fails to eliminate items of plaintiff’s 
claim as to which defendant admits liability 
where there is some competent, substantial evidence 
to support every issue needed to make a case, if 
the evidence on all these issues is credible where 
there is sufficient evidence to support a decree 
against defendant or where there is any evi¬ 
dence, although contradicted, clearly tending to 
prove all the ultimate facts to authorize a recovery 
for plaintiff,29 unless there is also uncontradicted 
evidence in the record that establishes an affirmative 
defense for defendant.^o 

It has been held that the rule in actions tried by 
a jury that a motion to dismiss is in the nature of 
a demurrer to the evidence, and should not be sus¬ 
tained unless the evidence is insufficient to support 
a verdict if it had been tried by a jury, has no ap¬ 
plication to cases tried without a jury.31 Also, it 
has been held error to grant a nonsuit because 
the court did not credit the testimony of the prin¬ 
cipal witness for plaintiff, since the court in passing 
on the motion is bound to regard the truth of the 
evidence introduced by plaintiff in support of the 
complaint as admitted.^^ Por obvious reasons the 
motion should be refused where, if well taken, it 
goes only to the measure of damages and not to the 
right of action.® 9 So it has been held in some 
jurisdictions that a motion for nonsuit should be 


refused where the evidence introduced by plaintiff 
is confllicting®^ or where there is a disputed ma¬ 
terial question of fact which on a jury trial the 
court would have been required to submit to the 
jury,36 or where the granting of a nonsuit must 
depend in any appreciable degree on the credibility 
of witnesses.36 It has also been held that, if plain¬ 
tiff, in a law case tried to the court without a jury, 
at the close of his case has offered no evidence on 
a material fact required to be proved, or has of¬ 
fered evidence overcoming any prima facie case 
made by him, defendant’s motion, at the close of 
plaintiff’s evidence, to find in favor of defendant, 
may properly be granted, and the litigation termi¬ 
nated. 27 

Where the court is required to make findings on 
the material factual issues, as discussed infra § 610 
et seq, and where issues of fact are presented on 
complete evidence, the granting of a nonsuit is 
improper unless justified by some rule of law under 
which it is unnecessary to decide the issues of fact.28 
Where a statute makes it the duty of the court to 
give its decision in writing, and state facts found 
and conclusions of law separately, it has been uni¬ 
formly held that the court is without power to dis¬ 
miss a case without such findings, on the ground 
that plaintiff has failed to establish a cause of ac¬ 
tion, except where the evidence adduced for plain¬ 
tiff as a matter of law would not have justified a 
finding in his favor.39 A failure to grant a motion 
for nonsuit after the court has announced at the 
close of plaintiff’s case that judgment would be 
entered in favor of defendant has been held not to 
constitute error.^o 

On motion of court. A nonsuit should not be 
granted on the motion of the court where the evi- 


Neb.—Rosebud Lumber & Coal Co. v. 
Holms. 62 N.W.2d 813. 166 Neb. 
469, rehearing- denied 63 N.W.Sd 82, 
165 Neb. 688—Paul v. McGahan, 42 
N.W.2d 172, 162 Neb. 678. 
aa. N.J.—Moebius v. Williams, 87 A. 
73, 84 N.J.Law 640. 

33. Mass.—^Magllo v. Lane. 187 N.E. 

228, 288 Mass. 136. 

64 C.J. p 1216 note 88. 

24. Hawaii.—Leong Chung v. Hee, 29 
Hawaii 18. 

85. Hawaii.—Chun Quon r. Doong, 
29 Hawaii 539—Shoening v. Miner, 
22 Hawaii 196. 

86. N.J.—McMahon v. American Ry. 
Express Co., 141 A. 666, 6 N.J.Misc. 
468. affirmed 141 A 566, 106 N.J. 
Law 494. 

87. Utah,—Wlnegar t. Slim Olson, 
Inc., 252 F.2d 206. 


88. N.M—Lea County Pair Ass'n v. 
Elkan, 197 P.2d 228, 62 N.M. 250. 

89. Ill.—Helm v. Illinois Commercial 
Men's Ass'n, 117 N.E. 63, 279 Ill. 
670—Pierce v. Reeve, 28 N.E,2d 819, 
306 I11.APP. 400. 

30. Ill.—^Helm v. Illinois Commercial 
Men’s Ass’n, 117 N.E. 63. 279 Ill. 
670—Pierce v. Reeve, 28 N.E.2d 819, 
806 I11.APP. 400. 

31. Iowa,—Hayward v. Jackman, 64 
N.W. 667. 96 Iowa 77. 

38. Conn.—Pentino v. Pappas, 113 A 
451, 96 Conn. 230. 

33. N.J.—VicJdl V. Koch, 82 A 929, 
82 N.J.Law 762. 

34. HawaJl.—Chun Quon v. Doong, 
29 Hawaii 639—^Leiaioha v. Wolters, 
21 Hawaii 304. 
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35. N.T.—Place v. Hayward, 23 N.E. 
25. 117 N.T. 487. 

39. Conn.—Crowell v. Palmer, 68 A 
2d 729, 134 Conn. 602. 

37. Ohio.—^Kroger v. Clark, 2 N.E.2d 
623, 62 Ohio App. S3. 

64 C.J. p 1214 note 61. 

38. Cal.—^Howard v. General Petro¬ 
leum Corp., 238 P.2d 146, 108 Cal. 
App. 2d 25. 

Oxantliig of mo-tlon held improper 

Cal.—Howard v. General Petroleum 
Corp., supra. 

39. Minn.—^Herrick v. Barnes, 81 N. 
W. 526, 78 Minn. 476, 476. 

64 C.J. p 1216 note 96. 

40. Fla.—Gulf Coast Title Co. ▼. 
Walters, 168 So. 637, 124 Fla. 134, 
rehearing granted. 170 Bo. 130, 126 
Fla. 427. 
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dence is such as to entitle defendant to a final judg- 
mental 

f. Petermination and Disposition of Motion 

(1) In actions at law 

(2) In equitable actions 

(1) In Actions at Law 

Where a motion for nonsuit or dismieaal la auatainedr 
Judgment for the movant neeeasanly follows, but this la 
not necessarily an adjudication of the issues of fact. 

Where a motion for nonsuit or dismissal is sus¬ 
tained, judgment for defendant necessarily fol¬ 
lows,^ 2 but the sustaining of the motion is not an 
adjudication of the issues of fact>2 At least where 
the court is not authorized to weigh the evidence on 
such a motion, as discussed supra subdivision d of 
this section, the court has power only to dismiss 
the complaint without prejudice to a new action, 
and cannot render final judgment for defendant.^® 
The fact that a nonsuit is denied docs not disclose 
that plaintiff has established a prima facie casc.^® 
If the motion is denied, the court in effect by that 
decision announces that plaintiff is entitled to have 
a finding on the question of fact, and should at once 
proceed to determine the preponderance of the evi¬ 
dence, unless further evidence is introduced, and 
render judgment accordingly,and it is not requi¬ 
site that either party should ask the court to decide 
the question of fact after overruling the motion.^® 
If the motion is denied and defendant has not rested 
his case, he is entitled to proceed with the trial and 
the making of his defense^® and it is error for the 


TRIAL § 595 

court, under such circumstances, to refuse to hear 
further evidence and to render a judgment for 
plaintiff.®® Where defendant moved for judgment 
at the close of plaintiff’s case on the ground of an 
affirmative defense, but did not inform the court 
that he did not elect to offer evidence or had closed 
his case and desired that the court pass on ques¬ 
tions of fact in the record, and there was sufficient 
evidence in the record to sustain plaintiff’s case 
and to justify denial of defendant’s motion, it has 
been held that the motion should be denied and de¬ 
fendant required to offer evidence of his defense 
in order that the court might, at the close of all 
the evidence, determine the question whether on 
the facts appearing in the record the affirmative de¬ 
fense had been proved.®^ If the motion is denied 
and defendant elects to offer no evidence, the deci¬ 
sion is made on plaintiff’s evidence.®2 If the trial 
court erroneously allows the motion and, on ap¬ 
peal, the order is reversed, on remand of the cause 
to the trial court for further proceedings, defendant 
may proceed to adduce evidence in support of his 
defense.®® 

(2) In Equitable Actions 

if, In an equitabla action, the court la authorized to 
weigh the evidence on a motion for diamiaeal or nonsuit, 
the granting of such motions at the close of the plain- 
tifT'a evidence operatee as an adjudication on the merlte. 

In jurisdictions where the court is authorized, in 
equitable actions, to weigh the evidence on a motion 
to dismiss and render judgment on the merits, as 
discussed supra subdivision d (2) of this section, 


41. N.J.—Settel v. Public Service Ry. 
Co., 109 A. 363, 94 N.J.Law 137. 

42. Ill.—Reiter v. Illinois Nat. Caa. 
Co., 73 N.B.2d 412, 397 III. 141, cer¬ 
tiorari denied, Reiter v. Palmer, 6S 
S.Ct. 100, 832 U.S, 791, 92 UEd. 373 
—^John Deere Plow Co. of Moline v. 
Carmer, 182 N.E. 762, 860 III. 104— 
Helm V. Illinois Commercial Men’s 
Ass’n, 117 N.B. 63, 279 Ill. 670— 
Pierce v. Reeve, 28 N.£!.2d 819, 306 
in.App. 400. 

43. Ill.—^Anderson v. Board of Edu¬ 
cation of School Dist. No. 91. 61 N. 
E.2d 662. S90 111. 412—John Deere 
Plow Co. of Moline v. Carmer, 182 
N.B. 762, 360 Ill. 104—Helm v. Il¬ 
linois Commercial Men’s Ass'n, 117 
N.B. 63, 279 III. 670. 

Merely a aonsult 

A rulinsr disposlngr of an action on 
A motion to dismiss is merely a non¬ 
suit and not a decision on the merits. 
—Johnson v. Duncan, 90 N.T.S. 660, 
98 App.Dlv. 322—Schlessinger v. Jud, 
70 N.T.S. 616, 61 App.Dlv. 468—Ben- 
inato V. Hedges, 180 N.T.S. 746— 
Wurtzel V. Provident lioan. Society of 
89 C.J.S.—26 


New York, 182 N.T.S. 834—<Slobe 
Lithographing Co. v. Bimberg, 92 N. 
T.S. 768. 

Motion mads at olose of all the svl- 
denoe 

A Judgment rendered at the close 
of all the evidence, while apparently 
allowed In response to a motion to 
dismiss, was held to be, for all prac¬ 
tical purposes, a final Judgment on 
the merits of the case.—Saylor v. 
Hamilton, 186 P. 465. 67 Colo. 481. 

44. N.T.—^Wurtzel v. Provident Loan 
Society of New York, 132 N.T.S. 
834. 

64 C.J. p 1216 note 1. 

45. N.T.—^Wurtzel v. Provident Loan 
Society of New York, supra. 

46. Cal.—Blodgett v. Walker Scott 
Corp., 221 P.2d 325, 99 Cal.App.2d 
251. 

47. III.—^Helm V. Illinois Commercial 
Men’s Ass’n, 117 N.B. 63, 279 Ill. 
670—^Pierce v. Reeve, 28 N.B.2d 819, 
306 llLApp. 400. 

48. Ill.—^Helm V. Illinois Commercial 
Men’s Ass’n, 117 N.B. 68, 279 Ill. 
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670—Pierce v. Reeve, 28 N.B.2d 819. 
306 I11.APP. 400. 

49. Ill.—Reiter v. Illinois Nat. Cas. 
Co., 73 NE2d 412, 897 Ill. 141, cer¬ 
tiorari denied. Reiter v. Palmer, 68 
S.Ct. 100, 332 U.S. 791. 92 L.Bd. 873 
—Pierce v. Reeve, 28 N.B.2d 819, 
306 IlLApp. 400. 

N.J.—Uccl v. Ucci, 69 A.2d 891, 6 N.J. 
Super. 61. 

64 C.J. p 1216 notes 4, 6. 

50. Neb.—^Adams v. Seeley, 142 N.W. 
641, 94 Neb. 243. 

51. Ill.—Pierce v. Reeve, 28 N.E. 2d 
819, 306 IlLApp. 400. 

58. Ill.—Reiter v. Illinois Nat. Cas. 
Co.. 73 N.E.2d 412, 897 Ill. 141, cer¬ 
tiorari denied. Reiter v. Palmer, 68 
set. 100, 832 U.S. 791. 92 L.Ed. 
373. 

63. Ill.—Reiter v. Illinois Nat. Cas. 
Co., 78 N.E.2d 412, 897 Hi. 141. cer¬ 
tiorari denied, Reiter v. Palmer, 68 
S.Ct. 100, 882 U.S. 791. 92 L.Bd. 87S 
—John Deere Plow Co. of Moline v. 
Carmer. 182 N.E. 762, 850 IlL 104. 
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the dismissal of an action at the close of plaintiff’s 
evidence operates as an adjudication on the merits.®^ 
If the motion is allowed the case is decided in 
favor of defendant,but if the motion is overruled, 
defendant may offer testimony in support of his 
defense.56 Where the motion is denied and defend¬ 
ant elects to offer no evidence, the decision is made 
on plaintiff’s evidence.^'^ If the trial court errone¬ 
ously allows the motion and, on appeal, the order is 
reversed, on remand of the cause to the trial court 
for further proceedings, defendant may proceed to 
adduce evidence in support of his defense.^* 

Stage of trial at which ruling can be made. Ordi¬ 
narily, a trial court may not terminate a trial by 
judgment before both parties have completely sub¬ 
mitted their cases and rested, but an exception to the 
rule applies in cases where it appears from one par¬ 
ty’s evidence that no judgment in his favor would 
be proper.'^® On a motion to dismiss made at the 
close of plaintiff’s case, it has been held that the 
court may rule on the motion at that time or reserve 
its decision, direct defendant to proceed with his 
case, and rule on the motion at any later stage of 
the case prior to the close of all the evidence.®® 


g. Objections and Exceptions 

If a party desires to avail himself of error In over* 
ruling a motion to set aside a nonsuit, he must except 
when the ruling is made. 

If a party desires to avail himself of error in 
overruling a motion to set aside a nonsuit, he must 
except vtfhen the motion is overruled.®^ The omis¬ 
sion to do so is not cured by a general exception 
when a motion in arrest of judgment is over¬ 
ruled. ®2 Exceptions must be saved to each specific 
ruling as it occurs during the progress of the 

cause.®3 

§ 596. - Directing Verdict 

a. In general 

b. Operation and effect 

c. When granted or refused 

a. In General 

In some Jurisdictions a motion to direct a verdict 
is considered not applicable to a trial without a Jury, 
but there are Jurisdictions where such motions or equiva¬ 
lent motions are permitted in nonjury actions. 

In some jurisdictions it is stated without qualifica¬ 
tion that a motion to direct a verdict is not applica- 


54. Iowa.—Amdor v. Cooney, 43 N.W. 
2d 136. 241 Iowa 777. 

66. Ill.—Reiter v. Illinois Nat. Cas. 
Co., 73 N.E.2d 412. 397 Ill. 141, cer¬ 
tiorari denied, Reiter v. Palmer, 68 
S.Ct. 100, 332 U.S. 791, 92 L.Rd. 373 
—Johnson v. Johnson, 46 N.E.2d 
626, 381 Ill. 362—Havlll v. Parch, 62 
N.E.2d 64, 320 lll.App. 667. 

Waiver or withdrawal of motion, fi:en- 
erally, see infra § 667. 

Teattmoay in defense 

If defendant receives a favorable 
ruling on his motion he precludes 
himself from offering testimony on 
his defense. 

Iowa.—Amdor v. Cooney, 43 N.W.2d 
136, 241 Iowa 777—Dee v. Collins, 
15 N.W.2d 883, 235 Iowa 22. 

Mont.—Feeley v. Feeley, 231 P. 908, 
72 Mont. 84. 

56. Ill.—Reiter v. Illinois Nat. Cas. 
Co.. 73 N,E.2d 412, 897 Ill. 141, cer¬ 
tiorari denied, Reiter v. Palmer, 68 
S.Ct. 100, 332 U.S. 791, 92 L.Ed. 
873. 

Iowa.—^Dee v. Collins, 15 N.W.2d 883, 
235 Iowa 22. 

Mont.—Feeley v. Feeley, 231 P. 908, 
72 Mont. 84. 

N.J —Ucci v. Ucci, C9 A.2d 891, 6 N.J, 
Super. 61. 

Former practice 

(1) Prior to an amendment of the 
Civil Practice Act, a motion to dis¬ 
miss made at the close of plaintiff’s 
evidence had the effect of submitting 
the cause to the chancellor on the 
merits and defendant thereby waived ( 


the right to offer evidence In support 
of his defense.—^Magnolia Petroleum 
Co. V. West, 30 N.E.2d 24. 374 Ill. 616, 
136 A.L..R. 372. 

(2) The amendment of Civil Prac¬ 
tice Act giving defendant right to 
present his evidence in equity pro¬ 
ceeding, where his motion for a fa¬ 
vorable finding at close of plaintiffs* 
evidence is denied, was enacted to 
give a defendant the same rights in 
equity he has long hod in a proceed¬ 
ing at law.—People ex rel. Reiter v. 
Lupe, 89 N.E.2d 824, 405 Ill. 66. 

1 57. III.—Reiter v. Illinois Nat. Cas. 

: Co., 73 N.E.2d 412, 397 Ill. 141, cer¬ 

tiorari denied, Reiter v. Palmer, 68 
set. 100, 332 U.S. 791, 92 l..Bd. 
873. 

I Final hearing 

1 If defendant rests his case on a mo¬ 
tion to dismiss, he Is to be regarded 
as having submitted the case for a 
final hearing on plaintiff’s evidence.— 
Shepard v. Shepard, 186 S.W.2d 472. 
363 Mo. 1057—Hoynes v. Hoynes, Mo. 
App., 218 S.W.2d 823. 

58. Neb—Peterson v. Massey, 68 N. 
W.2d 912, 155 Neb. 829. 

Za ZlUiiols 

(1) In a Supreme Court decision It 
was stated that on amendment to the 
Civil practice Act did not change the 
old equity rule, as to the right of a 
party to introduce evidence after re¬ 
ceiving a favorable ruling on his mo¬ 
tion to dismiss. In so far as it con¬ 
cerned proceedings in the reviewing 
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I courts.—Kanauske v. Clark, 67 N.E.2d 
890, 388 Ill. 367. 

(2) In a subsequent Supreme Court 
decision wherein the amendment to 
the Civil Practice Act was construed, 
the court laid down the text rule stat¬ 
ed above and held that Kanauske 
I V. Clark, supra, created an erroneous 
impression —Reiter v. Illinois Nat. 
Cas. Co.. 73 N.E.2d 412, 397 Ill. 141, 
certiorari denied Reiter v. Palmer, 68 
S.Ct. 100, 332 U.S. 791, 92 L.Ed. 373. 

69. Mont.—State ex rel. McConnell v. 
District Court of Seventeenth Judi¬ 
cial Dist., 182 P.2d 846, 120 Mont 
263. 

60. N.J.—Ucci V. Ucci, 69 A.2d 891, 
6 N.J.Super. 61. 

Bffoot of defendant’s evidence 

The only effect that fact that part 
of defendant’s case had been put in 
before granting of defendant’s mo¬ 
tion to dismiss complaint had on de¬ 
cision of the motion was that plaintiff 
was entitled not only to benefit of his 
proofs, but also to benefit of any evi¬ 
dence put in by defendant which sup¬ 
plied any deficiency in plaintiff’s 
proofs.—Ucci V. Ucci, supra. 

61. Mo.—City of St. Joseph v. Ens- 
worth, 66 Mo. 628. 

Saving questions for review see Ap¬ 
peal and Error 8 299. 

62. Mo.—City of St. Joseph v. Ena- 
worth, supra. 

63. Mo.—City of St. Joseph v, Ens- 
worth, supra. 
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blc to a trial without a jury,*^ one of the reasons 
assigfned being that “a verdict in law signifies the 
final action taken by a jury and nothing else.”®^ 
It has been similarly stated that it is not error to 
overrule a motion for a directed verdict in an ac- 
tion at law tried by the court without a jury, “if for 
no other reason than there was no jury to be di¬ 
rected."®® In other jurisdictions it has been held 
that, in actions at Jaw tried by the court without a 
jury, a motion for a directed verdict,®'^ or for a 
peremptory instruction in the nature of a directed 
verdict,®® or for a declaration of law that defend¬ 
ant is entitled to judgment,®^ may be made on such 
trial, and such motion is governed by the same 
principles of law and attested by the same con¬ 
sideration as would be applicable to such a motion 
if a jury were present.'^® It has been held that an 
intelligible or proper request to a judge sitting 
without a jury would be a request for a ruling of 
law that on all the evidence plaintiff is not entitled 
to recover,71 or a motion for a finding for mov¬ 
ant,72 or a motion for a judgment for movant,73 or 
a motion for a finding and judgment.74 

In equity. In at least one jurisdiction it has been 
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held that a motion for a directed verdict after the 
introduction of plaintiff’s evidence is not permis¬ 
sible in an action in equity,7® but it has also been 
held that the court may direct a verdict in an 
equitable action, although the evidence is conflict¬ 
ing, and enter judgment on its own finding.7* 
Where it is permissible in an equitable action to 
move for a decree at the close of a litigant’s evi¬ 
dence, it has been held that the making of such a 
motion is closely analogous to the situation in an 
•action at law where there has been a motion to 
exclude the evidence and direct a verdict.77 

Form and requisites of motion. A motion for a 
directed verdict based on matters of variance is 
defective as a variance prayer if the motion does 
not specifically point out wherein the variance relied 
on Iies.73 

Stage of trial at which motion is made. A motion 
for judgment inopportunely made is properly de- 
nied.79 The proper practice in jury-waived cases 
has been held to be to present a motion for judg¬ 
ment at the close of the evidence and before the 
case is submitted to the trial judge for decision.®® 


64. D.C.—Petty V. Rowe. Mun App., 
91 A 2d 331—Taylor v. United 
Broadcasting Co., Mun.App., 61 A. 
2d 480. 

N.J—Aitken v. John Hancock Mut. 
Life In.s, Co., 6 A.2d 133, 122 N.J. 
Law 436, reversed on other grounds 
10 A.2d 745, 124 N.J.Law 68—Riv¬ 
er Park Homes Corp. v. Hammond, 
1 A.2d 16, 120 N.J.Law 619, affirmed 
6 A.2d 697, 122 N.J.Law 466. 

Tenn.—McMurray v. Arcady Farmers 
Milling Co., 6 Tenn App, 289. 

64 C.J. p 1216 note 13. 

Direction of verdict in actions tried 
by jury see supra §S 249-266. 

65. Mass.—^Ashapa v. Reed, 182 N E 
859, 280 Mass. 614. 

66. Iowa—Pressley v. Stone, 239 N. 
W. 667, 214 Iowa 449. 

64 C.J, p 1216 note 16. 

67. Mo.—Pearl v. Interstate Securi¬ 
ties Co., App., 198 S.W.2d 867, re¬ 
versed on other grounds 206 S.W. 
2d 975, 367 Mo. 160. 

64 C.J. p 1216 note 16. 

Motion for Judgment 

Where case was tried before magis¬ 
trate without a jury, defendant’s mo¬ 
tion for directed verdict was, in effect, 
a motion for judgment In defendant’s 
favor.—Gilland v. Peter's I>ry Clean¬ 
ing Co., 11 S.E.2d 867, 196 S.C. 417. 
Motion for rerdlot 

The granting by a court trying case 
without jury of defendant's motion 
for verdict at conclusion of plaintiff’s 
evidence is legal equivalent of grant¬ 
ing a motion for an instructed verdict 


where trial was before court and ju¬ 
ry.—Lorino v. Crawford Packing Co., 
Civ App., 169 S.W.2d 236, affirmed 175 
S.W.2d 410, 142 Tex. 61. 

68. Mo —Citizens’ Bank of New 
Franklin v. Gaines. App., 278 S.W. 
784. 

69. Mo—Bank of Pocahontas V. Mil¬ 
ler, 223 S.W. 908. 

70. Mo—Central States Savings & 
Loan Ass’n v. U. S. Fidelity & Guar- : 
anty Co., 66 S.W.2d 650, 334 Mo. 
680 . 

64 C J. p 1216 note 19. 

Declarations of law, generally see 
infra 5 697. 

71. Mass.—^Ashapa v. Reed, 182 N.E. 
869, 280 Mass. 614. 

improper motions treated as reguest 
for ruling of law 

(1) Motion for directed verdict.— 
Staples V. Collins, 73 N.E.2d 729, 321 
Mass. 449, 

(2) Motion that "upon all the evl- 
I dence as a matter of law the demand- 
' ant has failed to sustain” his case.— 

U. S. Fidelity & Guaranty Co. v. Shee¬ 
han, 32 N.E.2d 261, 308 Mass. 321. 

72. D.C.—Taylor v. United Broad¬ 
casting Co., Mun.App., 61 A.2d 480 
—Merrlam v. Sugrue, Mun.App., 41 
A.2d 166. 

Mass.—^Ashapa v. Reed, 182 N.E. 859, 
280 Mass. 514. 

Motion that court enter •verdict for 
defendant was treated as a motion 
for a finding.—Menici v. Orton Crane 
& Shovel Co., 189 N.E. 839, 285 Mass. 
499. 


Peremptory finding 

When properly and timely made, 
oral motions for peremptory findings 
have the same force and effect as 
written motions. It Is not necessary 
that the motion specifically state rea¬ 
sons therefor and why there was a 
failure of proof on the part of the 
opposing party.—Ellis v. Auch, Ind. 
App., 118 N.E.2d 809, 

73. N.J.—Disabled American Veter¬ 
ans of World War, Dept, of Re¬ 
habilitation, V. Malone, 26 A,2d 68, 
128 N.J.Law 300. 

74. Ill.—Terrell v. Tool Equipment 
Sales Co., 67 N.E.2d 298, 329 Ill. 
App. 183. 

76. Iowa.—Pickier v. Lanphere, 227 
N.W. 626, 209 Iowa 910. 

76. Colo.—Continental Trust Co. v, 
Knight, 147 P. 1091, 27 Colo.App. 

i 257. 

77. W.Va.—Boyle v. Beltzhoover, 196 
S.E. 603, 119 W.Va. 626. 

7B. Md.—^National Real Estate De¬ 
velopment Corporation v. La Vale 
Water Co.. 173 A. 62, 167 Md. 191. 
Motion held suAolent 
Md.—Piper v. Wells, 2 A.2d 28, 176 
Md. 326. 

79. Vt.—^Roberge v. Town of Troy, 
163 A. 770, 106 Vt. 134. 

Denial of motion held proper 
Vt.—Levin v. Rouille, 2 A.2d 196, 110 
Vt. 126—Reed v. Whitham, 181 A. 
129. 107 Vt. 482. 

80. U.S.—Columbian Nat Life Inn 


403 



89 C.J.S. 


§ 596 TRIAL 

b. Operation and Hlfect 

A motion for a directed verdict or other equivalent 
motions made at the ciose of the piaintifT’s case raises 
a question of law as to the sufficiency of the evidence 
to sustain a verdict against the party making the motion. 

A motion for a directed verdict, or other motions 
equivalent to a motion for a directed verdict, made 
at the close of plaintiff’s case raises a question of 
law*^ as to the sufficiency of the evidence to sustain 
a verdict against the party making the motion,®^ 
or whether there is any evidence fairly tending to 
prove the allegations of plaintiff's declaration.^^ 
It is the duty of the court to base its decision on the 
status of the proofs and pleadings at the time the 
motion is made.®* Where the motion is made at 


the close of plaintiffs case, the court in considering 
the motion cannot consider the weight of the evi¬ 
dence or its credibility,®® and may test the evidence 
only for legal sufficiency.®® The court has the 
right to consider all the facts.®^ All of the adverse 
party’s evidence,®® or all testimony in support of 
his pleadings,®® must be accepted as true, even 
though it is contradicted,®® The challenged party’s 
evidence is to be viewed in a light most favorable 
to him®i together with all reasonable inferences 
to be drawn therefrom,®® even though such evi¬ 
dence is contradicted in every particular by op¬ 
posing evidence in the case.®® The court, however, 
may weigh the evidence, detemine the question of 
the preponderance thereof, and enter judgment ac- 


Co. V. GHfflth, C.C.A.Mo.. 73 F.2(l 
244. 

8X. Ill.—Kovac V. Ducharme, 118 N. 
E.2d 629, 2 Ill.App.2d 80~Nofree 

V. Leonard. 63 N.E.2d 663, 327 Ill. 
App. 143. 

Kan.—Kasper v. Miller, 166 P.2d 660, 
159 Kan. 488. 

N.J.—De Vinney v. Prudential Ins. Co. 
of America, 26 A.2d 254, 128 N.J. 
Law 270. 

SeqiiMt for mllAffa of law 

If at the conclusion of all the evi¬ 
dence in a case tried to the court 
without a jury, there are questions 
of law to be decided, they should be 
raised by request for rulings of law 
and not under the guise of a motion 
for a directed verdict.—Taylor v. 
United Broadcasting Co., D.C.Mun. 
App., 61 A.2d 480— v. Herman, 1>. 
C.Mun.App., 39 A.2d 65. 

Plalatlira notion for Judgment on 
all evidence, in a case tried without a 
Jury, is the equivalent of a motion for 
a directed verdict and raises question 
of law whether findings support judg¬ 
ment and whether findings are .sup¬ 
ported by evidence.—Massachusetts 
Protective Ass’n v. U. S., C.C.A.Mass., 
114 F.2d 304. 

83. Ill.—Qubbins v. Glabman, 215 
IlI.App. 43. 

Oonolnsione of law disregarded 

On a motion for judgment on 
ground of plaintiff's failure to reply 
to an allegation in the answer, an al¬ 
legation which is a conclusion of law 
can be disregarded In ruling on the 
motion.—Llndbloom Auto Parts Co. 
v. Liberty Foundries Co„ 48 N.E.2d 
430, 318 Ill.App. 645. 

83. III.—Terrell v. Tool Equipment 
Sales Co., 67 N.E.2d 298, 329 Ill. 
App. 183. 

84. Mich.—Stolt V Shaloglan, 40 N. 

W. 2d 212, 326 Mich, 435. 

85. D.C.—Taylor v. United Broad¬ 

casting Co., Mun.App., 61 A.2d 480 
—Garow v. Bishop, Mun.App., 60 
A.2d 698—Merriam v. Sugrue, Mun. 
App., 41 A.2d 166. j 


N.J.—Taneian v. Meghrigian, 99 A,2d 
[ 207, 27 N.J.Super. 177. 

Kotlon. ooBJitrtiea 

In action, based on common law 
and statutory liability, defendants' 
motion, made to court sitting without 
jury at close of plaintiff’s case, that 
defendant waa “asking for a finding 
I for defendants" did not clearly indi¬ 
cate that defendants intended trial 
court to weigh the evidence, rather 
than to pass solely on question of 
law.—Kovac v. Ducharme, 118 N.E.2d 
629, 2 Ill.App.2d 80. 

86. DC,—Taylor v. United Broad¬ 
casting Co, Mun.App., 61 A.2d 480 
—Garrett v, Jamison, Mun.App,, 60 
A.2d 602—Carow v. Bishop, Mun. 
App,, 60 A.2d 698—^Merriam v. Su¬ 
grue, Mun.App., 41 A.2d 166, 

87. Iowa.-—John Beno Co. v. Perrin, 
266 N.W. 539. 221 Iowa 716. 

88. D.C.—Carow v. Bishop, Mun. 
App,, 60 A.2d 698—Merriam v. Su¬ 
grue, Mun.App., 41 A.2d 166. 

Kan.—Kasper v. Miller, 166 P.2d 650, 
159 Kan. 488. 

N.J.—DeVinney v. Prudential Ins. 
Co. of America, 26 A.2d 264, 128 
N.J.Law 270. 

W.Va—Boyle v. Beltzhoover, 196 S.E. 
503, 119 W.VSL. 626. 

89. Md.—Brocato v. Serlo, 196 A. 125, 
173 Md. 374. 

N.J.—Taneian v. Meghrigian, 99 A.2d 
207, 27 N.J.Super. 177, 

N.M.—Dunlap v. Albuquerque Nat 
Bank, 247 P.2d 981, 66 N.M. 638. 
Tex.—Burkhardt v. Hams, Civ.App., 
200 S.W.2d 446. 

90. N.M—^Dunlap v. Albuquerque 
Nat Bank, 247 P.2d 981, 66 N.M, 
638. 

91. D.C.—Petty V. Rowe, Mun.App., j 
91 A 2d 331—Taylor v. United 
Broadcasting Co., Mun.App., 61 A. 
2d 480—Merriam v. Sugrue, Mun. 
App., 41 A.2d 166. 

III.—Terrell v. Tool Equipment Sales 
Co., 67 N.E 2d 298, 329 lU.App. 183. 
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Tex.—Burkhardt v. Harris, Civ.App., 
200 S.W.2d 446. 

&nle8 that control 

(1) A motion for a finding for de¬ 
fendant at close of plaintiff's evi¬ 
dence in a nonjury case Is governed 
by the same rules as control a mo¬ 
tion for directed verdict In a jury 
case.—Carow v. Bishop, D.C.Mun, 
App., 60 A.2d 698. 

I (2) In passing on motion for find¬ 
ing and judgment in defendant’s favor 
at close of plaintiff’s evidence in case 
tried by court without jury, trial 
judge is bound by rules, governing 
on motion to direct verdict for de¬ 
fendant.—Terrell v. Tool Equipment 
Sales Co., 67 N.B.2d 298, 329 Ill.App 
183. 

93- D.C.—Taylor v. United Broad¬ 
casting Co., Mun.App., 61 A.2d 480 
—Carow v. Bishop, Mun.App., 60 
A.2d 698—Merriam v. Sugrue, Mun. 
App.. 41 A.2d 166. 

III.—Terrell v. Tool Equipment Sales 
Co., 67 N.E 2d 298, 329 Ill.App. 183. 
Iowa.—John Beno Co. v. Perrin, 266 
N.W. 639, 221 Iowa 716. 

Md—Brocato v. Serlo, 196 A. 125, 173 
Md. 374. 

N.J.—Taneian v. Meghrigian, 99 A 2d 
207. 27 N.J.Super. 177—DeVinney 
V. Prudential Ins. Co. of America, 
25 A.2d 254, 128 N.J.Law 270. 
W.Va.—Boyle v. Beltzhoover, 196 S. 
E. 603, 119 W.Va. 626. 

Proof by direct testtmoay wuieoet- 
sary 

In a trial to court without a Jury, 
plaintiff on defendant’s motion for 
judgment at the close of plaintiff’s 
evidence need not prove essential ma¬ 
terial facts by direct testimony but 
they may be inferentially established. 
—Burkhardt v. Hams, Tex.Clv.App., 
200 S.W.2d 446. 

93. Md.—^Brocato v. Serlo, 196 A. 126, 
178 Md. S74. 

Contradictory evidence disregarded 

Ill,—Terrell v. Tool Equipment Sales 
Co.. 67 N.E.2d 298. 329 ULApp. 183. 
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cordingly, if defendant plainly informs the court 
that such is his desire.®^ When both parties move 
for judgment at the conclusion of the trial, they 
thereby concede that there are no disputed facts 
in the case.®® Where a jury has been waived and 
all the evidence submitted, it is the duty of the 
court to determine the issues of law and fact, and 
the submission of a motion for judgment on is¬ 
sues of law and fact do not in any way change or 
affect the duty of the court in this respect.®® 

Right to present evidence. Where defendant at 
the conclusion of plaintiff’s evidence moves for a 
finding in his favor and does not, in the motion, 
reserve the right, in the event the motion is over¬ 
ruled, to introduce his evidence, he has been held 
not to be precluded from presenting his evidence if 
he timely requests the right to do so after his mo¬ 
tion is overruled. 

c. When Granted or Befused 

In order to Justify a motion for a directed verdict, 
or similar motion, the evidence must be free from doubt. 

In order to justify a directed verdict in a trial 
by the court, the facts must not only be undisputed, 
but the inferences from those facts must be so 
clear that fair-minded men should not differ about 
them.®*^ A verdict should be directed where the evi- 
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dence is free from doubt and suspicion and only 
one verdict can be rendered.®® If either one of 
two inferences may fairly and reasonably be de¬ 
duced from admitted or uncontradicted facts, there 
remains in the case a question of fact to be deter¬ 
mined by the trial judge,^ and where the evidence 
raises a fact issue between the parties a direction 
of the verdict cannot be granted.® The granting of 
the motion is improper,® and the motion is properly 
refused,^ if a directed verdict would have been im¬ 
proper had the case been tried by a jury. It has 
been held that the giving of a peremptory instruc¬ 
tion for defendant is error where the evidence is 
sufficient to make out a prima facie case for plain¬ 
tiff;® and that a determination of the case on all 
the evidence, which is tantamount to a direction 
of a verdict for defendant, is erroneous, where the 
evidence and the reasonable inferences are legally 
sufficient to substantiate plaintiff’s claim.® A mo¬ 
tion for judgment is properly denied where a finding 
for the adverse party is warranted.*^ Where there 
is no evidence on which a judgment could be found, 
a motion for judgment cannot be sustained.® 
Whether a court has erred in denying or granting 
a motion for judgment made at the close of the evi¬ 
dence is to be determined by ascertaining whether 
there is substantial evidence fairly tending to estab¬ 
lish every element of the opposing party’s cause.® 


94. Ill.—Qubbins v. Glabman, 216 Ill. 
App. 43. 

95. U.S.—La Grotta v. U S., C.CA. 
Neb., 77 F.2d 673, 103 A.LR. 627, 
certiorari denied Quigley v. U. S, 
56 S.Ct. 162, 296 U.S. 629, 80 L Ed. 
447. 

96. Ohio.—Bracale v. Monumental 
Life Ins. Co., App., 37 N.E.2d 437. 

97. Ind—Smith v. JIarkun, App., 119 
N.E.2d 899. 

98. N.J.—Blowitz V. Winarsky, 167 
A. 679, 11 N.J.Misc. 639. 

99. Iowa—Swift V. Petersen, 87 N. 
W.2d 258, 240 Iowa 716. 

Mass.—Thall v. Berkowitz, 163 N E. 
876, 265 Mass. 336. 

Mo —Citizens' Bank of New Frank¬ 
lin V. Gaines, App., 278 S.W. 784. 
AdjQdlcatlon of BLO evidaiioa 

In a trial without a jury, “the di¬ 
rection of a verdict for defendant," 
while technically anomalous, is in 
ofEect an adjudication that there is no 
evidence to support plaintiff’s claim. 
—Miller V. Balfour, 49 A.2d 303, 134 j 
N.J.Law 646. 

Stipulated facta 

Where counsel for both parties 
agreed to a stipulation of fact and 
further agreed for the court to deter¬ 
mine the issue as a matter of law 
baaed only on the pleadings and the 


stipulation and to direct a verdict for 
the party entitled thereto, it was held 
that, under the facts as stipulated, it 
was not error to direct a verdict in 
favor of plaintiff.—Kilby v. Sawtell, 
40 S.E.2d 117, 203 Ga. 256. 

Where plaintiff did not make out 
his case, due to lack of proof, court 
was required to grant a motion for a 
directed verdict. 

111.—A.shmore v. Wolf, 64 N,E.2d 216, 
327 III.APP. 413. 

Mich.—In re Miller's Estate, 2 N.W. 
2d 888, 300 Mich. 703—Michigan 
Aero Club v. Shelley. 278 N.W. 121, 
283 Mich. 401. 

1. Cal.—Mah See v. North American 
Acc. Ins Go., 213 P. 42, 190 Cal. 421, 
26 A L.R. 123—Chichester v. Mason, 
111 P.2d 362, 43 Cal.App.2d 677. 

Mere fact that coniUotljig laferenc. 

es may be drawn from evidence does 
not establish that there Is nothing 
for jury, or trial court sitting with¬ 
out jury, but mere guesses and con¬ 
jectures.—West Coast Life Ins. Co. v. 
Crawford, 138 P.2d 384, 68 Cal.App.2d 
771. 

2. N.J.—^Elowltz V. Winarsky, 167 A. 
679, 11 N.J.Misc. 639. 

3. Mo.—Cpossett v, Ferrlll, 108 S.W. 
62. 209 Mo. 704. 

64 C.J. p 1216 note 28. 
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4. N.J.—^DeVlnney v. Prudential Ins. 
Co. of America. 25 A.2d 264, 128 N. 
J.Law 270. 

5. Mo.—Crossett v. Ferrlll, 108 S.W. 
62, 209 Mo. 704. 

, 6, N.J.—Higgins V. Goerke Kirch Co., 
106 A. 394, 92 N.J.Law 424. 

7. Mass.—List Finance Corp. v. 

I Sherry, 11 N.E.2d 442, 298 Mass. 

I 633. 

Vt.—Brooks V. Holmes, 35 A.2d 374, 
113 Vt. 466. 

8. U.S.—U. S. V. Bertelsen & Peter¬ 
sen Engineering Co., C.C.A.Mass., 
95 F.2d 867. reheard 98 r.2d 132, af¬ 
firmed 69 S.Ct. 641, 306 U.S, 276, 83 
L.Bd. 647. 

9. U.S.—U, S. V. Jefferson Electric 
Mfg. Co., CtCi., 64 S.Ct. 443, 291 
U.S 386, 78 L.Ed. 869—American 
Chain Co. v. Eaton, Ct.Cl., 64 S.Ct. 
443, 291 U.S. 386, 78 L.Ed. 869— 
Routzahn v. Willard Storage Bat¬ 
tery Co., Ct.Cl., 64 S.Ct. 448, 291 
U.S. 386, 78 UBd. 869. 

Denial held proper 

U.S.—U. S. V. Jefferson Electric Mfg. 
Co.. Ct.Cl., 64 S.Ct. 443, 291 U.S. 
386, 78%L.Ed. 869—American Chain 
Co. V. Eaton, Ct.Cl., 64 S.Ct. 448, 
291 U.S. 386. 78 L.Ed. 869—Routz- 
han V. Willard Storage Battery Co., 
Ct.Cl., 64 S.Ct, 448, 291 U.S. 886, 71 
L.Ed. 869. 
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If there is any evidence to support the challenged 
party's case the movant must be put to his proof, 
and it is error, under such circumstances, to grant 
the motion.^^ A motion made at the conclusion of 
the trial by defendant can be granted only because 
of utter failure of proof on behalf of plaintiff on 
the issue involved.^^ motion for a directed ver¬ 
dict made after the close of all the evidence based 
on the uncontradicted evidence of plaintiff alone is 
erroneous for the reason that it would eliminate 
from the consideration of the court, sitting as a 
jury, the evidence which has already been adduced 
by defendant, and such motion is properly refused.^3 

Reservation of decision. It has been held that a 
statute authorizing a trial court to reserve decision 
on a motion for a directed verdict and to submit 
the case to the jury does not apply to a case tried 
by the court without a jury.^^ 

§ 597. Declarations of Lavr 

The rules governing declarations of law in cases 
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tried by the court without a jury are considered 
infra §§ 598-^1. 

Examine Pocket Parts for later cases. 

§ 598. - Necessity, Nature, and Purpose 

In a proper case, either party has the right to have 
the Judge deciare the theory of the iaw by which he is 
governed in reaching his conciusions. 

In equity cases, it is not proper practice for 
courts to give instructions on the law, and a re¬ 
fusal to give requested instructions is not error.^^ 
In actions at law tried to the court, however, either 
party has the right to have the judge declare the 
theory of the law by which he is governed in reach¬ 
ing his conclusions.^^ The fact that the verdict is 
to be rendered by the court sitting as a jury, it has 
been said, does not impair the right of either party 
to a correct statement of the princijiles by which the 
decision of the issues of fact should be controlled 
these principles are enunciated by so-callcd declara¬ 
tions of law^® which are analogous to instructions 
to the jury,^® and binding on the court sitting as a 


10. D.C.—Petty v. Rowe, Mun.App., 
91 A.2d 331. 

11. N.J.—Miller v. Balfour. 49 A.2d 
303, 134 N.J.Law 646. 

Tex.—Burkhardt v. Harris, Civ.App., 
200 S.W.2d 446. 

13. N.J,—DeVinney v. Prudential 
Ins. Co. of America, 25 A.2d 264, 
128 N.J.Law 270. 

13. Md.—Brocato v. Serio, 196 A. 
126, 173 Md. 374. 

14. Mich.—Carolln Mfg. Corp. v. 
George S. May, Inc., 20 N.W.2d 283, 
312 Mich. 487. 

18. Mass.—D1 Massa v. Great Am. 
Novelty Co., 49 N.E 2d 120, 314 
Mass. 1—Klefbeck v. Dous, 19 N.E 
2d 308, 302 Mass. 383—Restlghlni v. 
Hanagan, 18 N.E.2d 1007, 302 Mass. 
151—Grausteln v. Dolan, 185 N.E. 
489. 282 Mass. 679. 

Mo.—New York Life Ins. Co. v. Fein- 
berg, 229 S.W.2d 631— Mays v. Jack- 
son. 146 S.W.2d 392, 346 Mo. 1224— 
De Mayo v. Cantley, APP., 141 S.W. 
2d 248—Coon v. Stanley, 94 S.W.2d 
96. 230 Mo.App. 624—^Moller-Van- 
denboom Lumber Co. v. Boudreau, 
App., 85 S.W.2d 141. 

64 C.J. p 1216 note 32. 

18. D.C.—Eggleton v. Vaughn, Mun. 
App., 45 A.2d 362—Zis v. Herman, 
Mun.App., 39 A.2d 66. 

Mass.—Biggs v. Denamore, 80 N.E.2d 
38, 323 Mass. 106—Roney’s Case, 66 
N.E.2d 859, 316 Mass. 732—Libera- 
tore V. Town of Framingham, 53 N. 
E.2d 561, 315 Mass. 638—Rummel v. 
Peters, 61 N.E,2d 67, 314 Mass. 604 
—^Perry v. Hanover, 50 N.E.2d 41, | 


314 Mass. 167—Campanalc v. Gen¬ 
eral Ice Cream Corp, 49 N.E.2d 
1018, 314 Maas. 387—Memishlan v. 
1 Phipps, 42 N.E 2d 277, 311 Mass 
521—Sreda v. Kessel, 38 N.E.2d 932, 
310 Ma.sa. 588—Belezarlan's Case, 81 
N.E.2d 4, 307 Maas. 657—Horne Sav. 
Bank v. Savran.aky, 30 N E 2d 881, 
307 Mass 601—Bianchi v. Denholm 
& McKay Co., 19 N.E.2d 697, 302 
Ma.s.s. 469, 121 A.L.R. 460—Cameron 
V. Buckley, 13 N.E.2d 37, 299 Mass. 
432—^Adamaitis v. Metropolitan 

Life Ins Co, 3 N.E.2d 833, 296 
Maas. 216—Povey v. Colonial Bea¬ 
con Oil Co., 200 N.E. 891, 294 Mass. 
86 . 

N ir.— Black V. Flondaca, 93 A.2d 663, 
98 N.H. 33. 

R.I.—Muacente v. R. S. Brine Transp. 

Co., 196 A. 269, 69 R.I. 482. 

64 C.J. p 1217 note 33. 

Blgrht to trial by Jury 

Under some statutes the presenta¬ 
tion of propositions of law is proper 
only where the parties to a cause ore 
entitled to trial by Jury, and by agree¬ 
ment have submitted it to the court 
for trial without a Jury.—LipmaJi v. 
Goebel, 192 N.E. 203, 867 III. 316, cer¬ 
tiorari denied 66 S.Ct. 608, 294 U.S. 
712, 79 L.Ed. 1246—64 C.J. p 1217 
note 83 [a]. 

Staaoests relating to demurrer 

The trial judge was not required to 
give reasons for his decision In pass¬ 
ing on demurrer to the declaration, 
and hence requests for rulings, con¬ 
sidered os relating to the demurrer, 
had no legal standing so as to be re- 
vlewable on report of fact findings.— 
Everett v. Town of Canton, 21 N.E. 2d 
269, 303 Mass. 166. 
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BulingB held not to import special 
fludiugs of fact 

Rulings which were statements on 
general principles applicable to par¬ 
ticular case did not import special 
findings of fact, contrary to state¬ 
ment In report that the court made no 
finding or memorandum of facts 
found.—Memishlan v. Phipps, 42 N.E. 
2d 277, 311 Mass. 621 
Single discoimected fact 

A trial judge cannot be compelled 
to give a ruling on the effect of a 
single disconnected fact. 

Me.—People’s Sav. Rank v. Chesley, 
26 A.2d C32, 138 Mo 3.73. 

Mass.—^H. C. Dusenberry, Inc. v. Im¬ 
port Drug Co., 149 N.E 118, 253 
Mass. 368. 

XU ntleaoarl 

(1) Under the new code, declara¬ 
tions of law In form of Instructions 
are no longer necessary In nonjury 
trials and cannot be made the basis of 
allegations of error on appeal.— 
Landers v. Thompson, 205 S.W.2d 644, 
356 Mo. 169. 

(2) In earlier cases the rule as 
stated in the text was applied.— 
Swanson, Inc., v. Central Surety & 
Ins. Corp.. 121 S.W.2d 783, 343 Mo. 
350—Painter v. Prudential Ins. Co. 
of America. 71 S.W.2d 483, 228 Mo. 
App, 576—64 C.J. p 1217 note 33. 

17. Md.—Baltimore & O. R. Co. v. 
Jones & Laughhn Steel Co., 114 A. 
730, 138 Md. 604. 

Mo.—Cunningham v. Snow, 62 Mo. 
687. 

18. Mo.—^Butler County v. Boatmen's 
Bank. 44 S.W. 1047, 143 Mo. 13. 

19. Mo.—Butler County v. Boatmen's 
Bank, supra. 
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jury,20 and it must follow them in making a deci- 
sion.2i Declarations of law are, however, unneces¬ 
sary where the cause is disposed of without a trial ,22 
where there is no dispute about the facts ,22 or 
where the ruling of the court itself showed the 
principles of law which the court applied to the 

facts.24 

Declarations of law should generally conform in 
form and substance to the rules established for in¬ 
structions given to juries, 25 and they should be 
framed in like manner as on trial before a jury.26 
It has been held, however, that the same nicety in 
declarations of law is not required as in instruc¬ 
tions to the jury,27 and that if the declarations of 
law as applied to the evidence show a correct theory, 
it is immaterial whether they are, in some respects, 
technically incorrect.28 The trial court hearing the 
case without a jury is not required to instruct itself 
as it might the jury on the effect of the evidence 
in the case,29 and it does not pass on abstract prop¬ 
ositions which it may or may not consider con- 


TRIAL §§ 598-^99 

trolling merely for the purpose of instructing itself 
in law.20 

Purpose, The purpose of declarations of law is 
to show, for the information of the appellate court, 
the theory of law on which the trial court disposed 
of the case.21 In no other way can it be ascer¬ 
tained on what theory of law the court deter¬ 
mined the cause.32 

§ 599. - Form, Requisites, and Sufficien¬ 

cy in General 

a. In general 

b. Assumption of facts 

c. Limiting to propositions of law 

a. In General 

Declarations of law must be proper, and they must 
state correct principles of law. 

Declarations of law should not be too general, 33 
confusing or misleading34; nor should any such 


20 . Mass—Big-gs v. Densmore. 80 
N.E.2d 38. .323 Mass. 106—Sreda v. 
Kessel, 38 N E.2d 932, 310 Mass. 
688—Home Sav. Bank v. Savran- 
Sky. 30 lsrE2d 881. 307 Mass. 601— 
Blanch! v. Denholm & McKay Co., 
19 N.E.2d 697. 302 Maas. 469, 121 
A.L.R. 4(;o—^Adamaitis v. Metropoli¬ 
tan Life Ins. Co., 3 N.E 2d 833, 296 
MaR.s. 216. 

€4 C.J. p 1217 note 37. 

21. Mass.—Biggs v. Densmore, 80 
N.E.2d 38. 323 Mass 106—Sreda v. 
Kessel, 38 N.E 2d 932, 310 Mass. 688 
—Bianchi v. Denholm & McKay Co., 
19 N.E 2d 697. 302 Mass. 469, 121 
A.L.R. 460—Adamaitis v. Metropol¬ 
itan Life Ins. Co., 3 N.E 2d 833, 295 
Mass. 215—Bangs v. Farr, 95 N.E. 
841, 209 Mass. 339. 

22. Ill.—^Rhodes v. Rhodes, 116 Ill. 
App. 3'36. 

23. Mo.—Price v. Gordon, 147 S.W. 
26. 609, 347 Mo. 354. 

24. Ill.—Boyle V. Boyle, 247 Ill.App, 
'664—Sleph v. Grossman, 192 Ill. 
App. 67. 

25. Md.—Hambleton & Co. v. Union 
Nat. Bank of Pittsburgh, 167 A. 
404. 161 Md. 318. 

€4 C.J. p 1218 note 43. 

26. Ill.—Crerar v. Daniels, 70 N.E. 
569, 209 111. 296. 

64 C.J. p 1218 note 44. 

27. Mo.—Buck V. McMlnn, 300 S.W. 
497. 

64 C.J. p 1218 note 45. 

28. Mo.—Palvey v. Hicks, 2'86 S.W. 
385. 315 Mo. 442. 

64 C.J. p 1218 note 46. 

29. N.H.—Bolduc v. Somersworth 
Shoe Co., 89 A.2d 688, 97 N.H, 360. j 


30. NH—Black v. Flandaca, 93 A, 
2d 663. 98 N.H. 38. 

31. Ill.—Tarjan, for Use of Lefkow, 
V. National Surety Co., 268 Ill.App. 
232. 

Mass—Hogan v. Coleman, 96 N.E.2d 
864, 326 Mass. 770— Biggs v. Dens- 
more. SO N.E.2d 38. 323 Mass. 106 
—Roney’S Case, 66 N.E.2d 859, 316 
Mass. 732—Brodeur v. Seymour, 63 
N.E 2d 566, 316 Mass. 627—Cour- 
I noyer v. City of Holyoke, 51 N.E 2d 
i 248, 314 Mass. 604—Campanale v. 

General Ice Cream Corp., 49 N.E. 

I 2d 1018, 314 Mass. 387—Memlshion 
V. Phipps, 42 N.B.2d 277, 811 

Mass. 521—Sreda v. Kessel, 38 N.E. 
2d 932, 310 Mauss. 6'88—^Home Sav. 
Bank V. Savransky, 30 N.E.2d 881, 
307 Mass. 601—Bianchi v. Denholm 
& McKay Co., 19 N.E.2d 697, 302 
Mass. 469, 121 A.L.R. 460—Cameron 
V. Buckley, 13 N.E.2d 37, 299 Ma.ss. 
432—Adamaitis v. Metropolitan 
Life Ins. Co., 3 N.E.2d 833, 295 
Mass. 215—Povey v. Colonial Bea¬ 
con Oil Co., 200 N.E. 891, 294 Mass. 
86—Graustein v. Dolan, 186 N.E. 
489, 282 Mass. 679. 

Mo.— Corpns Juris quoted la State v. 

Sargent, App., 266 S.W.2d 2G5, 272. 
R.I.—Muscente v. R, S. Brine Transp. 

Co., 196 A. 269, 69 R.I. 482. 

64 C.J. p 1217 note 41. 

SUmiar stateuieats of purpose 

(1) In action tried by court with¬ 
out jury, the purpose of ruling on ] 
question of law whether evidence 
warranted a finding, or special finding 
making such ruling immaterial Is to 
show whether general finding is viti¬ 
ated by error of law.—^Perry v. Han¬ 
over, 60 N.E.2d 41, 314 Mass. 167. 

(2) In action for Injuries, plaintiff 
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properly requested a ruling as to 
whether evidence warranted a finding 
in his favor since, without such rul¬ 
ing, neither plaintiff nor appellate 
court could discover whether general 
finding for defendant was based on 
failure to find facts essential to re¬ 
covery or an unexpressed ruling 
of law that evidence did not warrant 
a finding for plaintiff.—Strong v. 
Haverhill Elec. Co., 1'3 N.E.2d 39, 299 
Mass. 465. 

38. Mo.—Cunningham v. Snow, 82 
Mo. 687—Corpus Juris quoted la 
State V. Sargent, App., 256 S.W.2d 
266, 272. 

33. Mass.—Norton v. Boston Elevat¬ 
ed Ry. Co., 67 N.E.2d 634, 317 Mass. 
146—Merchants’ Co-op. Bank v. 
Pasqualucci, 194 N.E. 86, 289 Mass. 
339. 

64 C,J. p 1218 note 47. 

I 34. Md.—Hambleton & Co. v. Union 
Nat. Bank of Pittsburgh, 167 A. 
404, 1'61 Md. 318. 

Mass.—Cerwonka v. Town of Saugus, 

, 65 N.E.2d 1, 316 Moss. 162—List 

Finance Corp. v. Sherry, 11 N.E. 
2d 442, 298 Mass. 633—McKenna v. 
Andreassi, 197 N.E. 879, 292 Mass. 
213. 

English language 

Propositions of law submitted by 
counsel in a case tried without a 
jury cannot be considered when not 
in the English language.—Tarjan, for 
Use of Lefkow, v. National Surety 
Co., 268 Ill.App. 282. 

“And/or” 

(1) Propositions of law submitted 
by counsel to the court in a case 
tried without a jury should not con¬ 
tain the symbol “and/or."—Tarjan, 



f§ 599-600 TRIAL 

declarations of law be either maccurate,** or 
meaningless.36 They must state correct principles 
of law, 37 applicable and limited to the‘issues made 
by the pleadings and evidence, as discussed infra 
§ 600, and principles of law only should be stated, 
as considered infra subdivision c of this section. 

b. Assumption of Facts 

Declarations of law which assume the existence 
of facts In dispute are erroneous, and a request for such 
declarations Is properly refused. 

Declarations of law which assume the existence 
of facts in dispute are erroneous,38 although the 
existence of the facts is contradicted by slight evi¬ 
dence only,39 and a request for such declarations is 
properly refused.^® Declarations of law are like¬ 
wise erroneous where they assume the existence of 
facts which there is no evidence to support,^! or 
which the evidence shows do not exist.^3 Jt has 
been held that there is no error in refusing a re¬ 
quest for declarations of law based on assumed facts 
which the judge was not required to find even on 
uncontradicted evidence.'^ 3 

Hypothesizing evidence. As in the case of is- 
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sues of fact tried by a jury, as discussed supra § 
382, where the evidence is conflicting, the declara¬ 
tions of law must be predicated on hypothetical 
statements of the contested facts,and a declara¬ 
tion of law that plaintiff is entitled to recover is 
erroneous, where the facts are in dispute.'^s 

c. Limiting to Propositions of Law 

Declarations of law should state, and are limited 
to, propositions of law. 

Declarations of law should state propositions of 
law only;^® and declarations of law which are sim¬ 
ply requests to make specific findings of fact in¬ 
volved in the consideration of the case, ^7 or which 
present mixed questions of law and fact,*® should 
be refused. 

§ 600. - Applicability to Pleadings and 

Evidence 

Declarations of law should not be given where they 
are not applicable to the issues made by the pleadings, 
or to the facts in evidence. 

Declarations of law must be confined to the is¬ 
sues presented by the pleadings and evidence, and 


for Use of Lefkow, v. National Sure¬ 
ty Co., flupra. 

(2) A declaration of law barring 
recovery of ‘'total and permanent dis¬ 
ability” boneflls of group life policy 
If Insured could do certain farm work 
"and/or” could perform other work 
unrelated to insured’s life work as 
common laborer was properly refus¬ 
ed, In view of confu.slng use of 
"and/or.”—Fogue v. Metropolitan Life 
Ins. Co., Mo.App.. 107 S.W.2d 144. 

BslA objsotloaabls 

In action on accident policy insur¬ 
ing against death by "accidental 
means," a declaration of law that 
"accidental means" meant "any event 
happening which under the circum¬ 
stances Is unintended, involuntary or 
unexpected to the person to whom it 
happened; the happening of an event 
without the concurrence of the will 
or design of the person by whose 
agency It was caused,” was objec¬ 
tionable for failure to distinguish be¬ 
tween "means" and "result."—Pope 
V. Business Men’s Assur. Co. of 
America, 1'31 S.W.2d 887, 236 Mo. 
App. 263. 

35. Mass.—Perry v. Hanover, 60 N. 
E.2d 41. 314 Mass. 167. 

36. Mo.—New Madrid County v. 
Hunter, App., 181 S.W. 692. 

64 C.J, p 1218 note 49. 

37. Mass.—Lawrence v. O’Neill, 58 
N.E.2d 140, 317 Maas. 893—Della- 
mano v. Francis, 33 N.E.2d 327, 
308 Mass. 602—List Finance Corp. 


V. Sherry. ll’N.E.2d 442, 298 Mass. 
633. 

Mo.—Del Commune v. Bussen, App., 
179 S.W.2d 744—Fisher V. Lape. 
App.. 176 S.W.2d 871—Bixler v. 
Special Road Diat. No. 1, Newton 
County, 1&6 S.W.2d 950, 236 Mo.App. 
336. 

64 C.J. p 1218 note 60. 

38. III.—In re Swift's Estate, 267 Ill. 
App. 224. 

Mass.—Loftus V. Lauf. 108 N.E.2d 
633, 329 Mass. 374—^Bartley v. 

Phillips. 67 N.E.2d 26, 317 Mass. 
36—Liberatore v. Town of Prom- 
Ingham. 63 N.E.2d 6'61. 316 Mass. 
638—Barsky v. Hansen, 40 N.E. 
2d 12. 311 Mass. 14—Gibbons v. 
Denoncourt, 9 N.E. 2d 633, 297 

Mass. 448—^Freeman v. Crowell & 
Thurlow, 6 N.E.2d 835, 296 Mass. 
614—Karlsberg v. Frank, 184 N.E. 
387, 282 Moss, 94. 

Mo.—CJonley v. Crown Coa.ch Co., 169 
S.W.2d 281, 348 Mo. 1243. 

64 C.J. p 1219 note 69. 

39. Maas.—^Evans v. Middlesex Coun¬ 
ty, 95 N.E. 897, 209 Mass. 474. 

40. Md.—Rowan v. State, to Use of 
Grove, 191 A. 244, 172 Md. 190. 

Mass.—Bartley v. Phillips, 67 N.E.2d 
26, 317 Mass, 35—Barsky v. Han¬ 
sen, 40 N.E.2d 12, 311 Mass. 14— 
Gibbons v. Dononcourt, 9 N.E.2d 
633, 297 Mass. 448—^Freeman v. 
Crowell & Thurlow, 6 N.E.2d 835, 
296 Mass. 514. 

Mo.—Conley v. Crown Coach Co., 169 
S.W.2d 281, 348 Mo. 1243. 

64 C.J. p 1220 note 71. 
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41. Md.—Turner v. Egan, 81 A. 877, 
116 Md. 36. 

64 C.J. p 1220 note 72. 

42. Mo.—Worley v. Hicks, 61 B.W. 
818, 161 Mo. 340. 

43. Mass.—Stein v. Almeder, 14« 
N.E. 441, 253 Mass. 200. 

44. Mass.—Liberators v. Town ot 
Framingham, 63 N.E.2d 661, 816 
Mass. 538. 

64 C.J. p 1220 note 76. 

45. Mo.—Patterson v. Kansas City, 
Ft. S. & M. R. Co., 47 Mo.App. 670. 

46. Ill.—Crerar v. Daniels, 70 N.EL 
569. 209 Ill. 296. 

64 C.J. p 1220 note 78. 

47. Mass.—Daniel v. Jardin, 70 N.E. 
2d 801, 320 Mass. 764—Hurley v. 
Ornsteen, 42 N.E.2d 273, 311 Mass. 
477—Conley v. Morash, 30 N.E.2d 
224, 307 Mass. 430—Murphy v. Kel¬ 
ley, 19 N.E.2d &38, 302 Mass. 390 
—Cameron v. Buckley, 13 N.E.2d 
37, 299 Mass. 432—Dolham v. Pe¬ 
terson, 9 N.B.2d 406, 297 Mass. 
479—^Freeman v. Crowell A Thur¬ 
low, 6 N.E.2d 836. 296 Meuse. 614 
—Kravetz v. Llpofsy, 200 N.E. 
8'66, 294 Maas. 80—Conroy v. All- 
ston Storage Warehouse, 197 N.E. 
454, 292 Mass. 133. 

Mo.—Brown v. Wilson, App., 181 S. 
W.2d 848, quashed on other grounds 
State ex rel. Brown v. Hughes, 137 
S.W.2d 644, 345 Mo. 958. 

64 C.J. p 1220 note 79. 

48. Ill.—Illinois Cent. R. Co. v. Seitz. 
73 N.E. 686, 214 Ill. 860, 105 Am. 
S.R. 108. 

64 C.J. p 1220 note 80. 
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should not be given by the court on its own motion 
or on request of the parties where they are not 
applicable to the issues made by the pleadings,^® 
or to the facts in evidence,^® although, as con¬ 
sidered infra § 601, if declarations of law state cor¬ 
rect principles and there is substantial evidence on 
which to base them, it is not only proper to give 
them, but the refusal thereof is error, unless they 
are covered by other declarations given. 


TRIAL § 600 

While it has been held that no finding of facts 
by the court prior to the verdict can affect the right 
of either party to have the court rule on the legal 
principles involved,6i generally it has been held that 
declarations of law which have been held inap¬ 
plicable to, inconsistent with, or contradictory of, 
facts found by the court are immaterial and im¬ 
proper and should not be given,52 although annoiinc- 


49. Md.—Rowan v. State, to Use of 
Grove, 191 A. 244, 172 Md. 190. 

Mass.—Loftus v. Lauf, 108 N.E.2d 
633, 829 Mass. 374—Rathgeber v. 
Kelley, 13 N.E.2d 1. 299 Mass. 444. 
Mo.—Sager v. State Highway Oom- 
mlssion, App., 126 S.W.2d '89. 

84 C.J. p 1218 note 60. 

50. Ill.—In re Swift’s Estate, 267 
Ill.App. 224. 

Mass.—Greenberg v. Shoppers’ Ga¬ 
rage, 105 N.E.2d 839, 329 Ma.ss. 
31—Chem-Lac Products v. Gerome, 
99 N.E.2d 61. 327 Mass. 394—Ana- 
polle V. Carver. 98 N.E.2d 613, 327 
Mass. 344—Casey v. Gallagher, 96 
N.E.2d 709, 826 Mass. 746—Wasser-1 
man v. Caledonlan-American Ins 
Co., 95 N.B.2a 547, 326 Mass. 618 1 
—Madden v. Berman, 88 N.E 2d 
630, 324 Mass, 699—^Durgin v. Allen. 
85 N.E.2d 208. 324 Mass. 157— 

Godfrey v. Caswell, 72 N.E.2d 402, 
321 Mass. 1‘61—Hooper v. Kennedy. 
70 N.E.2d 629, 320 Mass. 676--Nor- 
ton V. Boston Elevated Ry. Co., 67 
/N,E.2d 634, 817 Mass 146—Bart¬ 
ley V. Phillips, 57 N.E.2d 26, 317 
Mass. 36—John T. D. Blackburn. 
Inc., v. Livermore. 66 N,E.2d '693, 
317 Mass. 20—Niagara Fire Ins. 
Co. V. Lowell Trucking Corp., 56 
N.E.2d 28. 316 Mass. 652—Sikora 
V. Hogan. 51 N.E,2d 970. 316 Mass. 
66—Haverhill Hardware & Plumb¬ 
ing Supply Co. v. Pells way Motor 
Mart, 61 N.E.2d 963, 815 Mass. 81 
—Cournoyer v. City of Holyoke, 61 
N.E.2d 248, 314 Mass. 604—Perry 
V. Hanover, 50 N.E.2d 41. '314 Maas. 
167—Deitrick v. Siegel, 48 N.E.2d 
698. 313 Mass. 612—Knight, Allen 
A Clark v. Parren, 47 N.E.2d 949, 
813 Mass. 406—Hairenik Aas’n v. 
City of Boston, 47 N.E.2d 9. 313 
Mass. 274—Modern Finance Co. v. 
Martin, 42 N.E.2d 633, 311 Mass. 
609—Memlshlan v. Phipps, 42 N. 
E.2d 27/, 311 Mass. 521—Hurley v. 
Omsteen, 42 N.E.2d 273, 311 Mass. 
477—Bern v. Boston Consol. Gas 
Co.. 39 N.E.2d 678, 810 Mass. 6'6l 
—In re Harris. <34 N.E.2d 604, 809 
Mass. 180, 135 A.L.R. 969—Della- 
mano v. Francis, 83 N.E.2d 327, 308 
Mass. 602—^American Garment Co. 
V. Taylor. 33 N.E.2d 296, 308 Mass. 
627, 136 A.L.R. 463—Matlolf v. City 
of Chelsea, 31 N.E2d 618. 808 Mass. 
184—Spence, Bryson, Inc., v. Ciilaa 
Products Co., 30 N.E.2d 885, WfS 
Mass. 81 — ^Home Sav. BsAk r. Sav- 


ransky, 30 N.E.2d 881, 307 Mass. 
601—Milmore v, Landau, 20 N.E. 
2d 834, 307 Mass. 689—Norfolk 

County Trust Co. v. Green, 24 N.E. 
2d 12, 304 Mass. 406—Parke v. 

Mortn, 22 N.E.2d 603, 304 Mass. 36 
—Crafts v. McCobb, 21 N E 2d 
226. 303 Mass. 172—Bianchl v. Den¬ 
holm & McKay Co., 19 N.E.2d 697. 
302 Mass. 469. 121 A.L.R 460— 
O’Neill V. McDonald. 16 N.E.2d 866. 
801 Mass. 256—Zanl v. Garrison 
Hall, 14 N.E.2d 118, 300 Mass. 128 
—Cameron v. Buckley, 13 N.E.2d 
37, 299 Mass. 432—Brand v. Subur¬ 
ban Land Co., 12 N.E.2d 737, 299 
Mass. 336—Gibbons v. Denoncourt, 
9 N.E.2d 633. 297 Mass. 448—DeDo- 
nati V. Boston Elevated Ry. Co., 
9 N.E.2d 381, 297 Mass. 523—Free¬ 
man V. Crowell & Thurlow, 6 N.E. 
2d 835, 206 Mass. 614—Hainan v. 
New England Tel. & Tel. Co., 6 N.E. 
2d 209, 296 Mass. 219—Herman v. 
Sadolf, 2 N.E.2d 201. 294 Mass. 
368—Everett v. Inhabitants of 
Town of Canton, 199 N.E. 482, 293 
Mass. 182—McKenna v. Andreassi, 
197 N.E. 879. 292 Mass. 2'1'3—Pem¬ 
berton Square Operating Co. v. Ly- 
don, 197 N.E. 514, 292 Mass. 63— 
Wrobel v. General Accident, Fire, 
& Life Assur. Corporation. 192 N.E. 
498, 288 Mass. 206—First Nat. Bank 
V. Sheridan, 189 N.E. 71. 285 Mass, j 
338—Caruso v. Shallt. 184 N.E. 460, 
282 Mass. 196. 

I Mo.—^Del Commune v, Bussen, App., 

I 179 S.W.2d 744—Fisher v. Lape, 
App,, 176 S.W.2d 871—Jones v. 
Prudential Ins. Co. of America, 
App., 168 S,W.2d 209—Sager v. 
State Highway Commission, App, 
126 S.W.2d <89. 

64 C.J. p 1218 note 61. 

61. Md.—^Alexander v. Capital Paint 
Co., Ill A. 140. 186 Md. 658. 

62. D.C,—Simpkins v. Brooks, Mun. 
App., 49 A.2d 649. 

Ill.—In re Swift's Estate, 267 IlL 
App. 224. 

Me.—People’s Sav. Bank y. Chesley, 
26 A.2d 632, 138 Me. 363. 

Mass.—Loftus V. Lauf, 108 N.E.2d 
633, 329 Mass. 374—Greenberg v. 
Shoppers’ Garage. 105 N.E.2d 839, 
329 Mass. 81—Bruyer v. P. S. 
Thorsen Co., 100 N.B.2d 684, 327 
Mass. 684—Chem-Lac Products v. 
Gerome, 99 N.B.2d 61. 837 Mass. 
884— Anapolle v. Carver, 98 N.B. 
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2d 613, 827 Mass. 844—Wasser- 
man v. Caledonian-American Ins. 
Co., 95 N.E.2d 647. 326 Mass. 618 
—Connell v. Maynard, 76 N.E.2d 
642, 322 Mass. 246—Daniel v. Jar- 
din, 70 N.E.2d 801, 320 Mass. 764 
—Arthur A. Johnson Corp. v. Com¬ 
monwealth. 60 N.E.2d 8'64. 318 

Mass. 88—Norton v. Boston Ele¬ 
vated Ry. Co., 57 N,B,2d 634. 317 
Mass. 145—Bartley v. Phillips, 67 
N.E. 2d 26, 317 Mass. 36—Hoff¬ 

man v. City of Chelsea, 62 N-E.2d 
7. 316 Mass. 64—Haverhill Hard¬ 
ware & Plumbing Supply Co, v. 
Fellsway Motor Mart. 61 N,E.2d 
963. 316 Maas. 81—Van Valken- 
burg V. Slowick, 61 N,B.2d 434, 314 
Mass. 763—Cournoyer v. City of 
Holyoke, 61 N.E.2d 248, 314 Moss. 
604—Perry v. Hanover, 60 N.B.2d 
41, 314 Mass. 167—Deitrick v. Sie¬ 
gel, 48 N.E,2d 698, 813 Mass. 612— 
Knight, Allen & Clark v. Farren, 
47 N.B.2d 949, 318 Mass. 406— 
Hairenik Ass'n v. City of Boston, 
47 N.E.2d 9, 313 Mass, 274—Memi- 
shian V. Phipps, 42 N.B.2d 277, 811 
Mass. 621—Kelley v. American Su¬ 
gar Refining Co., 42 N.E.2d 692, 311 
Mass. 617—Barttro v. Watertown 
.Square Theatre, 34 N,E.2d 696, 309 
Mass. 223—Dollamano v. Fronds, 
33 N.E.2d 827, 308 Mass. 602— 
American Garment Co. v. Taylor, 
33 N.E.2d 296, 808 Mass. 527, 136 

A. L.R. 453—Spence, Bryson, Inc,, v, 

China Products Co., 30 N.B.2d 886, 
308 Mass. 81—Home Sav. Bank v, 
Savransky, 30 N.E.2d 881, 807 

Mass. 601—Carando v. Springfield 
Cold Storage Co., 29 N.E.2d 697, 
307 Mass. 99—Parke v. Morin, 22 
N.E.2d 603, 804 Mass. 35—Murphy 
v. Shinberg, 22 N.B.2d 697, 304 
Mass. 1'—Georgopoulos v. Georgeo- 
poulos, 21 N.E.2d 267, 303 Mass. 
231—Friedman v. Berthiaume. 21 
N.E.2d 261, 308 Mass. 169—Cameron 
V. Buckley. IS N.B.2d 37, 299 Mass. 
432—Rathgeber v. Kelley, 13 N.E. 
2d 1, 299 Mass. 444—Brand v. Sub¬ 
urban Land Co., 12 N.B.2d 737, 299 
Mass. 336—^List Finance Corp. v. 
Sherry, 11 N.E.2d 442, 298 Mass. 
>633—Gibbons v. Denoncourt, 9 N. 

B. 2d 633, 297 Mass. 448—Dolham 
v. Peterson, 9 N.E.2<1 406, 29? 
Mass. 479—DeDonati v. Boston El¬ 
evated Ry. Co., 0 N.B.2d 381, 397 
Mass. 623—^Freeman v. Crowell & 
Thurlow, 6 N.B.2d 886, 298 Mass. 
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ing a correct principle of law.®* 

Ignoring or excluding evidence. Declarations of 
law which ignore or exclude from consideration 
evidence which is material to the issues involved 
are erroneous and are properly refused.®^ 

Ignoring issues, theories, or defenses. Declara¬ 
tions of law which ignore or exclude from con¬ 
sideration issues, theories, or defenses which there 
is evidence to support are erroneous and are prop¬ 
erly refused.®® A declaration of law, however, is 
not erroneous for failure to submit an issue as to 
which there is no evidence.®® 


§ 601. -Requests 

a. In general 

b. Time for making 

c. Withdrawal 

d. Allowance or refusal 

e. Modification and correction 

a. In General 

A party who desires declarations of law must make 
a request therefor, but no requests for rulings are neces¬ 
sary where a case is heard on an agreed statement of 
facts. 

A party who desires declarations of law must 
make a request therefor,although his failure to 


614—Hainan v. New England Tel. 
& Tel. Co.. 6 N.E.2d 209, 296 Maas. 
219—McGreevey v. Charlestown 
Five Cents Sav. Bank, 2 N.E.2d 
643, 294 Msuss. 480—^Everett v. In¬ 
habitants of Town of Canton, 199 
N.E. 482, 293 Mass. 182—I’ember- 
ton Square Operating Co. v. Lydon, 
197 N.E. 514, 292 Maas. 63—Con¬ 
roy V. Allston Storage Warehouse, 
197 N.E. 464, 292 Mass. 133—Faine 
Furniture Co. v. Acme Transfer 
& Storage Co., 196 N.E. 302, 290 
Mass. 196—-First Nat. Bank v. 
Sheridan, 189 N.E. 71, 285 Mass, 
338—Farina v. Vlttl, 18'6 N.E. 236, 
282 Mass. 682—Crowlnahleld Ship¬ 
building Co. V. Jackson, 186 N.E. 
87, 283 Mass. 21—Belkus v. City 
of Brockton, 184 N.E. 812, 282 Mass. 
286—Caruso v. ShaJit, 184 N.E. 460, 
282 Maas. 196. 

Mo.—Brown v. Wilson, 166 S.W.2d 
176, 348 Mo. 658—Jones v. Pruden¬ 
tial Ins. Co. of America, App., 168 
S.W.2d 209—Brown v. Wilson, App.,! 
131 S.W.2d 848, quashed on other 
grounds State ex rel. Brown v. | 
Hughes, 137 S.W.2d 644. 346 Mo. 
968. 

64 C.J. p 1219 note 64. 

TTareported facts 

(1) Practice of denying requests 
for rulings because they are not ap¬ 
plicable on unreported facts found by 
trial judge is improper.—Freeman v. 
Crowell & ThurlQW, 6 N.E.2d 836, 
296 Mass. 514. 

(2) The practice of a judge who, 
in denying requests for rulings, on 
the ground that they are inapplica¬ 
ble to the facts which he has found, 
does not make it clear what facts 
he did find, is improper.—Orcutt v. 
Sigouln, 22 N.E.2d 18, 302 Mass. 373. 

53. Me.—People’s Sav, Bank v. Ches- 
iey, 26 A.2d 632, 138 Me. 368. 

64 C.J. p 1219 note 66, 

54. Ill.-—In re Swift’s Estate, 267 
IlLApp. 224. 

Mass.—Greenberg v. Shoppers’ Ga¬ 
rage, 106 N.E.2d 839, 329 Mass. 
31—Casey v. Gallagher, 96 N.E. 2d 
709. 326 Mass. 746—Madden v. 


Berman, 88 N.E.2d 630, 324 Mass. 
699—Godfrey v. Caswell, 72 NE 
2d 402, 321 Mass. 161—Arthur A. 
Johnson Corp. v. Commonwealth, 
60 N.E.2d 364. 318 Mass. 8'8—Nor¬ 
ton V. Boston Elevated By. Co., 67 
N.E.2d 534, 317 Mass. 145—Bartley 
v. Phillips. 67 N.E.2d 26, 317 Mass, 
26—Niagara Fire Ins. Co, v. Eow- 
ell Trucking Corp., 66 N.E.2d 28, 
316 Mass. 662—New England Nov¬ 
elty Co. V. Sandberg, 64 N.E.2d 915, 
315 Mass. 739, certiorari denied 66 
S.Ct 63, '323 U.S. 740, 89 L.Ed. 593, 
rehearing denied 66 S.Ct. 128, 323 

U. S. 815, 89 L.Ed. 148—Perry v. 
Hanover. 60 N.E.2d 41. 314 Mass. 
167—^Knight, Allen & Clark v. Far- 
ren, 47 N.E.2d 949, 313 Mass. 406 
—Hairenik Ass’n v. City of Bos¬ 
ton, 47 N.E.2d 9, 313 Mass 274— 
Bern v. Boston Consol. Gas Co., 39 
N.E.2d 676, 310 Mass. 651—Crafts 

V. McCobb. 21 N.E.2d 226, 303 Mass. 
172—Bianchi V. Denholm & McKay 
Co., 19 N.E.2d 697. 302 Mass. 469, 
121 A.L.R. 460—McDonald v. Mac- 
Neil, r6 N.E.2d 460, 300 Mass. 350— 
Zani V Garrison Hall, 14 N.E.2d 
118, 300 Mas.s. 128—Cameron v. 
Buckley. 13 N.B.2d 37. 299 Mass. 
432—Gibbons v. Denoncourt, 9 N. 
E.2d 633, 297 Mass. 448—^Frecman 
v. Crowell & Thurlow, 6 N.E.2d 835, 
296 Mass. 614—Hainan v. New Eng- j 
land Tel. & Tel. Co.. 6 N.E.2d 209, 
296 Mass. 219—Weiner v. Egleston 
Amusement Co., 199 N.E. 306, 293 

I Mass. 83 —Caruso v. Shalit, 184 N. 
E. 460, 282 Mass. 196—Karlaberg v. j 
Frank, 184 N.E. 387, 282 Mass. 94. | 
Mo.—Pogue V. Metropolitan Life Ins. 

Co., App., 107 S.W.2d 144. 

64 C.J, p 1219 note 66. 

55. Mass.—Loftus v. Lauf, 108 N.E. 
2d 683, 329 Mass. 374—Bartley v. 
Phillips. 67 N.B.2d 26, 317 Mass. 
35—Bern v. Boston Consol. Gas 
Co., 39 N.E.2d 576. 310 Mass. 651— 
Herman v. Sadolf, 2 N.E. 2d 201, 
294 Mass. 358. 

Mo.—Brown v. Wilson. 165 S.W.2d 
176, 348 Mo. 668—^Brown v. Wil¬ 
son, App., 131 S.W.2d 848, quashed 
on other grounds State ex rel. 
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Brown v. Hughes, 137 S.W.2d 644, 
345 Mo 968. 

64 C.J. p 1219 note 67. 

56. Md. —Buehner v. Sehlhor.st, 132 
A. 70, 149 Md, 471. 

57. U.S,—Century Indem. Co. v. Nel¬ 
son, C.C.A.Cal.. 90 F 2d 644, re¬ 
versed on other grounds 58 S.Ct 
531, 303 U.S. 213, 82 LEd. 756, 
mandate conformed to, C.C.A., &() 
F 2d 679, rehearing denied 98 F. 
2d 903. 

Mass —^Wasserman v. Caledonian- 
Amerlcan Ins Co., 95 N.E.2d 547. 
326 Mass. 518—Boston Note Bro¬ 
kerage Co. V. Pilgrim Trust Co., 61 
N.E 2d 113, 318 Ma.ss 224—Perry 
V. Hanover, 60 NE 2d 41, 314 Mass 
167—Cam panale v. General Ice 
Cream Corp., 49 N.E 2d 1018, 314 
Mas.s. 387—Memishlan v. Phipps, 
42 NE.2d 277. 311 Mass. 521— 
Forbes v. Gordon & Gerber, 9 N.E. 
2d 416, 298 Mass. 91. 

64 C.J. p 1220 note 81. 

Seld requests for rulings 

(1) Requested rulings, which were 
predicated on the Jaw and evidence, 
constitute requests for rulings 
though entitled "a motion,”—Treas¬ 
urer and Receiver General v. Tre- 
mont Storage Warehouse, 6 N.E.2d 
838, 296 Mass. 631. 

(2) Passengers’ requests that op¬ 
eration of automobile at speed of 60 
to 70 miles an hour constituted will¬ 
ful, wanton, and reckless conduct and 
gross negligence would be assumed 
to have been requests for rulings of 
law, and to present questions whether 
conclusions stated therein were re¬ 
quired as a matter of law, notwith¬ 
standing reque.sts appeared to be for 
findings of fact and as such were not 
required to be given.—Kohutynski v, 
Kohutynskl, 6 N.E 2d 345, 296 Mass. 
74. 

Motion to OismiBS 

Where a so-called plea In abate¬ 
ment was in substance a motion 
to dismiss founded solely on the 
state of the record, no request by 
plaintiff for a ruling was required, 
and the judge properly treated its 
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make such request will not, in the absence of stat¬ 
ute providing otherwise, preclude the court from 
entering judgment in his favor.®^ It has been 
held that, where defendant did not ask or present 
any special declarations for the court to pass on, a 
general declaration of law drawn by the court from 
the facts was sufficients^ In a trial without a jury, 
a judge is not required to correct or perfect a re¬ 
quest for a ruling, but he may deal with it as 
presented, since a request is a unit and may be 
dealt with as such.^0 The mere presentation of 
a request for a ruling does not necessarily raise a 
question of law,®i and the fact that a request is 
under a general heading, “requests for rulings,” 
does not transform the request into a request for a 
ruling of law where its form imports that it is di¬ 
rected to a finding of fact.®2 The rule that a trial 
judge cannot be compelled to give rulings of law 
on the effect of a single disconnected fact cannot 
be avoided by multiplying requests until they cover 
the several material facts involved in the deci¬ 
sion of the case.^3 

Oral or written argument. The law which the 
parties consider applicable may generally be brought 
to the attention of the court, sitting without a jury, 
by oral or written argument.®^ 
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**Cctse stated.** In a case heard on an agreed 
statement of facts, which constituted a “case 
stated/’ requests for rulings have been held to 
amount only to argument on agreed facts.®® Where 
a case is heard on an agreed statement of facts, 
which constitute a “case stated,” there is no need for 
requests for rulings of law.®® 

Purpose. The purpose of a request for a declara¬ 
tion of law in an action tried to a judge sitting with¬ 
out a jury is to require the trial judge in his strict¬ 
ly judicial capacity to instruct himself as the fact¬ 
finding tribunal with respect to the relevant law 
ill order to make sure that his general finding is not 
the result of an erroneous view of the law.®^ 

Stating points in which variance claimed to exist. 
Under a statute providing that the question of 
variance between pleadings and proof shall not be 
considered as having been raised by any prayer or 
instruction unless it states specifically the points 
wherein it is claimed that a variance exists, if the 
theory on which a requested declaration is based is 
that there can be no recovery because of a vari¬ 
ance between the pleadings and proof, the request 
should specifically designate the point at which the 


action sustaining the plea as a "rul¬ 
ing,”—Tobin V. Downey. 39 N.E.2d 
757, 310 Moss. 721. 

Effect of reauested ruling held not 
impaired 

In action against operator of pub¬ 
lic garage for loss of furs stolen 
from plaintiff's automobile while in 
storage with defendant overnight, 
effect of requested ruling that the 
evidence did not warrant a finding 
that attention of defendant or its 
servants was called to storage of 
furs Inside closed automobile was 
not impaired by trial judge's addi¬ 
tional comment that attention of 
defendant’s agent was called to fact 
that automobile contained valuable 
merchandise.—Greenberg v. Shoppers' 
Garage, 105 N.E.2d 839, 329 Mass. 
SI. 

"Dsoision” of Uad court 

On question ordinarily arising on 
a "decision” of land court, whether 
ultimate order or determination Is 
correct in law In facts stated, re¬ 
quests for rulings have no standing 
since the question is fully open on 
appeal without them.—Harrington v. 
Joyce, 65 N.E.2d 30, 316 Mass. 187. 

Word “Jnstified,** as nssd la rs> 
quest for ruling that court is Jus¬ 
tified in vacating judgment obtained 
by default through negligence or mis¬ 
take of petitioner's former attorney, 
means a decision reached on adequate 
reasons sufiUciently supported by 


credible evidence when weighed by 
unprejudiced mind guided by com¬ 
mon sense and by correct rules of 
law.—Kravetz v. Lipofsky, 200 N.E. 
865, 294 Mass. 80. 

58. Ill.—Bergewlsch v. U. B. Pack¬ 
ing Co., l'G'8 ni.App. 38. 

59. Mo.—C. A. Burton Machinery 
Co. V, National Surety Co., App., 
182 S.W, 801. 

80. Mass,—Llberatore v. Town of 
Framingham, 63 N.E.2d 661, 316 
Mass. 538—Ryerson v. Pall River 
Philanthropic Burial Soc., 62 N.E.2d 
688, 316 Mass. 244—Memlshlan v. 
Phipps, 42 N.E.2d 277, Sll Mass. 
621. 

81. Mass.—Henry L». Sawyer Co. v. 
Boyajian, 10 N.E.2d 471, 298 Mass. 
415. 

62. Mass.—Perry v. Hanover, 60 N. 
E.2d 41. '314 Mass. 167—-Howard 
V. Malden Sav. Bank, 15 N.E.2d 
233, 300 Mass. 208—Gibbons v. 

Denoncourt, 9 N.E.2d 633, 297 Mass. 
448—Poscucci V. A. G. Tomasello 
& Son, 200 N.E. 367, 293 Mass. 652 
—Castano v. Leone, 180 N.E. 312, 
278 Mass. 429. 

Bequest that on all of evidence 
plaintiff was entitled to reoover was 
not a request for a ruling that the 
evidence warranted a finding for the 
plaintiff.—^Howard v. Malden Sav. 
Bank, 15 N.E.2d 233, 300 Mass. 208.; 
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Bequest that trial Judge *'flnd as 
a fact and rule” that Injury was 
caused by the concurrent causes of 
the force used by defendant and the 
resistance of plaintiff, and that plain¬ 
tiff was entitled to recover nominal 
damages only, was primarily a re¬ 
quest for a fact finding.—Gosselin v. 
Silver, 17 N.E.2d 706. 301 Mass. 481. 

63. Me.—People’s Sav. Bank v. Ches- 
ley, 26 A.2d 632. 138 Me. 863. 

Mass.— ir. C. Dusenberry, Inc. v. Im¬ 
port Drug Co., 149 N.E. 118, 253 
Mass. 368. 

64. N.H.—Black v. Piandaca, 93 A. 
2d 663. 98 N.H. 33. 

65. Mass.—D’OlJmplo v. Jancoterino, 
23 N.E.2d 162, 304 Mass. 200. 

66. Mass.—Associates Discount 

Corp. V. GUllneau, 7'8 N.E.2d 192, 
322 Maas. 490—Redden v. Ramsey, 
34 N.E.2d 648, 309 Mass. 226— 

D'Ollmplo V. Jancoterino, 23 N.E. 
2d 162. 304 Mass. 200. 

Auditor's report 

Where facts were determined by 
auditor's report which amounted to 
"case stated,” requests for rulings 
are useless and should be ignored.— 
Old Mill Point Club V. Paine, 33 N. 
E.2d 267, 308 Mass. 606—Plttsley v. 
Allen. 7 N.E.2d 442. 297 Mass. 83. 

67. Mass.—Norton v. Boston Elevat¬ 
ed Ry. Co., 67 N.E.2d 534, 317 Mass. 
145. 
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variance exists, or the court cannot consider the 
objection.®® 

b. Time for Making 

Requests for declarations of law must be seasonably 
made. 

In order to entitle a party to declarations of law, 
requests therefor must be seasonably made; if 
not so made, they may, and ordinarily should, be 
refused,®® except in cases where the delay in mak¬ 
ing the request is due to inadvertence or misappre¬ 
hension on the part of counsel.'^® On the other 
hand, if proper requests are seasonably presented'^^ 
it is error to refuse them, the duty imposed on courts 
to pass on requests for declarations of law being 
mandatory when they are presented in time.72 Re¬ 
quests are not made in time and should be refused 
when presented on the hearing of a motion for a 
new trial,73 or when presented after judgment,^'* 
since the court is without power to grant permission 
to submit declarations of law after judgment.^® 
It has been held that requests for declarations of 
law are not made in time and are properly refused 
when presented after announcement by the court 
of its finding of facts,7® or decision,77 in the ab¬ 
sence of any showing of surprise.7® 

On the other hand, if the time for presenting 
the request is not fixed by statute or rule of court, 
it has been held that it is error to refuse a request 


made at any time before a final decision.^® It has 
also been held, however, that requests must be 
presented before the cause is submitted to the court 
and are properly refused if this is not done where 
it is provided by statute that when the evidence 
is concluded and before the case is argued and sub¬ 
mitted to the court sitting as a jury, either party 
may move the court to give instructions on any point 
of law arising in the cause.®® 

c. Withdrawal 

The trial court may permit a party to withdraw his 
propositions of law, even after the court has announced 
its findings in the case. 

It is not error in the trial court to permit a party 
to withdraw his propositions of law,®l even after 
the court has announced its findings in the case.®- 
As long as the court and the party presenting the 
propositions are content with this course, no one else 
can complain,®® and if the adverse party desires to 
raise the same questions and have them passed on 
by the court, he should present them himself.®^ 

d. Allowance or Refusal 

Where declarations of law state correct principles, 
and there is substantial evidence on which to base them, 
It is not only proper to give them, but the refusal there¬ 
of has been held to constitute error. 

Where declarations of law state correct principles, 
and there is substantial evidence on which to base 
them,®® and they are seasonably made, as discussed 


68. Md.—Rullman T. Rullman, 129 
A. 7. 148 Md. 140. 

64 C.J. p 1220 note 86. 

69. Maas.—Lynch v. City of Boston, 
48 N.E.2d 26, 313 Mass. 478, 

N.H.—Sisters of Mercy v. Town of 
Hooksett, 42 A.2d 222, 93 N.H. 
301. 

64 C.J. p 1220 note 87. 

70. lil.—Mann v. Learned, 63 N.E. 
178, 195 Ill. 602. 

Mo.—Morehouse v. Ware, 78 Mo. 100, 

71. Ill.—Mann v. Learned, 63 N, 
E. 178, 196 Ill. 502, 

64 C.J. p 1221 note 89. 

72. Ill.—^Alexander County Savings 
Bank V. Murray, 224 lll.App. 659. 

73. Ill.—Loudon T. Mullins, 62 Ill. 
App. 410. 

74. U.S.—McPherson v. Cement Gun ^ 
Co., C.C.A.Okl., 59 P,2d 889. 

64 C,J. p 1221 note 93. 

7B. Ill.—Mann v. Learned, ®3 N.E. 
ira, 196 Ill. 602. 

76. III.—Carlyle Water, Light & 
Power Co. v. City of Carlyle, 31 
Ill.App. 326, affirmed 29 N.E. 666, 
140 Ill. 446. 

Mo.—City of Kirkwood v. Byrne, 126 
S.W. 810. 148 Mo.App. 481. 


77. Ill.—Allmann v Lumsden, 42 N. 
E. 797. 1,^.9 Ill. 219. 

64 C.J. p 1221 note 96. 

78. Mo.'—Morehouse v. Ware, 78 Mo. 

100 . 

79. Ill.—Mann v. Learned, 63 N.E. 
178, 196 Ill. 602—Western Valve 
Co. V. Wells, 127 lll.App. 655. 

80. Mo.—Watson v. Race. 46 Mo. 
App. 646. 

64 C.J. p 1221 note 99. 

81. Ill,—Highway Com’rs v. Kline, 
96 lll.App. 318. 

Mass.—Bangs v. Farr, 95 N.E. 841, 
209 Mass. 339. 

82. Ill.—Highway Com’rs v. Kline, 
98 lll.App. 318. 

83. Mass.—Bangs v. Farr, 96 N.E. 
841, 209 Mass. 339. 

84. Ill.—Highway Com’rs v, Kline, 
96 lll.App. 318. 

Mass.—Bangs v. Farr, 95 N.E. 841, 
209 Maas. 339. 

85. Mass.—Connell v. Maynard, 76 
N.E.2d 642, 322 Mass. 245—Law¬ 
rence V. O’Neill, -68 N.E.2d 140, 
317 Mass. 393—Stewart v. Morgan, 
55 N.E.2d 2, 316 Masa 164—^Ryer- 
son V. Poll River Philanthropic 
Burial Soc., 62 N.E.2d 688, 315 
Mass. 244—^Hoffman v. City of 
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Chelsea, 62 N.E.2d 7, 316 Mass. 64 
—Lyons v, Hennessey, 60 N.B.2d 
93, 314 Mass. 369'—Champlm v. 

Jackson, 48 N,E.2d 46, 313 Mass. 
487—Dangelo v. Farina, 39 N.E.2d 
764, 310 Mass. 758 —-Bern v. Boston 
Consol. Gas Co., 39 N.E.2d 676, 

, 310 Mass. 651—'Home Sav. Bank v. 

Savransky, 30 N.E.2d 881, 307 Mass. 
601—Marquis v. Me.ssler, 22 N. 
E2d 473, 303 Mass. 663—Sherman 
V. Sldman, 14 N.E.2d 145, 300 Mass. 
102—Gibbons v. Denoncourt, 9 N. 
E.2d 633, 297 Mass. 448—Forbes v. 
Gordon & Gerber, 9 N.E.2d 416, 298 
Mass. 91. 

Mo.—Central States Savings & Loan 
Ass’n V. U. S. Fidelity & Guaranty 
Co., 66 S.W.2d 660, 334 Mo. 680— 
Corpus Juris cited ia State v. Sar¬ 
gent, App., 256 S.W.2d 266, 273. 
N.H.—.(Etna Life Ins. Co. v. Chandler, 
193 A. 233, 89 N.H. 95. 

64 C.J. p 1221 note 6. 

Specified gronods 

Where defendant requested ruling 
that upon all the law and the evi¬ 
dence a finding for defendant was 
warranted, specifying grounds there¬ 
for, if defendant is entitled to the 
ruling on any of the specified 
grounds, it Is Immaterial whether 
other grounds were insufficient— 
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supra subdivision h of this section, it is not only gives all the requested declarations of law that are 
proper to give them, but the refusal thereof is er- material; nothing more is necessaiy.®® Where the 
ror,®® unless they are covered by other declarations declarations of law are erroneous or unnecessary, 
given,*7 because by their refusal it becomes apparent requests for such declarations arc properly re- 
that the court misunderstood or missapplied the fused.®® Requests for declarations of law rendered 
law.®* It will be sufficient, however, if the court nugatory by amendments of the declaration after 


Ryerson v. Fall River Philanthropic 
Burial Soc.. 62 N.E.2d 688. 315 Mass. 
244. 

PiadJnif 

(1) Granting a request that the 
evidence was sufllclent to warrant the 
court In finding for the defendant 
was not inconsistent with finding 
for the plaintiff.—^Wood v. Spedonl, 
104 N.E.2d 491, 328 Mass. 483. 

(2) In action for personal Injuries, 
a ruling that evidence warrants a 
finding for plaintiff does not preclude 
Judge from finding for defendant on 
the evidence.—Strong v. Haverhill 
Elec. Co., 13 N.E.2d 89, 299 Mass. 
465. 

(’3) Where a general finding for 
defendant follows judge's refusal of 
plaintiff's requested ruling that evl- | 
dence warrants a finding for plain¬ 
tiff, general finding is deemed the 
result of a ruling that evidence does 
not warrant a finding for plaintiff.— 
Strong V. Haverhill Elec. Co., supra. | 
(4> Refusal of defendant's request 
for a directed finding was equivalent 
to a ruling that the evidence war- j 
ranted a finding for plaintiff.—Irving 
V. Bonjorno, 99 N.E.2d 643, 327 Mass. 
516. I 

88. Ark.—^Peoples Nat. Bank v. 

Cohn, 110 S.W.2d 42. 194 Ark. 1098. 
Mass.—Silver v. New Tork Cent. R, 
Co., 106 N.E 2d 923, 829 Maas. 14— 
Connell v. Maynard, 76 N.E.2d 642, 
822 Mass. 245—Godfrey v. Caswell, 
72 N.E.2d 402, 321 Mass. 161—L. 
Grossman Sons, Inc., v. Rudder- 
ham. 67 N.E.2d 406. 819 Mass. 698 
—^Lawrence v. O’Neill, 58 N.E.2d 
140, 817 Mass. 893—Stewart v. 
Morgan. 56 N.E.2d 2, 816 Mass. 164 
—Llberatore v. Town of Framing¬ 
ham, 53 N.E.2d 661, 316 Mass. 638 
—^Ryeraon v. Fall River Philan¬ 
thropic Burial Soc., 62 N.E.2d 688, 
315 Mass. 244—^Hoffman v. City of 
Chelsea, 52 N.E.2d 7. 315 Mass. 54 
—Lyons v. Hennessey, 60 N.E.2d 
93, 814 Blass. 359—Champlln v. 
Jackson, 48 N.E.2d 46, 813 Mass. 
487—^Hurley v. Omsteen, 42 N.E.2d 
273, 311 Masa 477—Dangelo v. 
Farina, 29 N.E.2d 754. 810 Mass. 
768—^Bem V. Boston Consol. Gas 
Co., 39 K.E.2d 676. 810 Mass. 661 
—Home Sav. Bank v. Savransky, 
SO N.E.2d 881, 807 Mass. 601—Parke 
V. Morin, 22 N.E.2d 603, 304 Mass. 
85—Marquis v. Messier. 22 N.E.2d 
473, 303 Masa 663—Sherman v. 
Sldman, 14 N.E.2d 146, 800 Mass. 
102—Strong v. Haverhill Elec. Co., 
It N.B.2d 39, 299 Masa 466—Moore 


V. Patrone, 10 N.E.2d 69, 298 Mass. 
IS'S—Gibbons v. Denoncourt, 9 N. 
E.2d 628, 297 Mass. 448—Forbes v. 
Gordon & Gerber, 9 N.E.2d 416. 298 
Mass. 91—Griffin v. Rudnick, 9 N. 
E.2d 388, 298 Mass. 82—^Ilolt v. 
Mann, 200 N.E. 403, 294 Mass 21 
—Laurla v. Umana 193 N.E. 725, 
289 Mass. 238—Wrobel v. General 
Accident, Fire & Life Assur. Cor¬ 
poration, 192 NE. 498, 288 Ma.es. 
206. 

Mo.—Central States Savings & Loon 
Ass’n V. IT. 8. Fidelity & Guaranty 
Co.. 66 S.W.2d 650. 334 Mo. 580— 
Corpus Juris cited in State v. Sar¬ 
gent, App., 256 S.W.2d 266, 273—| 
Del Commune v. Bussen, App., 179 
S.W.2d 744. 

N.H.—^^tna Life Ins. Co. v. Chandler. 

193 A. 233, 89 N.H. 95. 

S.C.—Sims v. Clayton, 7 S.E.2d 724, 
193 S.C. 98. 

64 C.J. p 1221 note S. 

BtOlags held not l&eonsistent 

(1) In a law action tried without 
Jury refusal of plaintiff’s request 
for a ruling that on all the evidence 
a finding for plaintiff was required 
as matter of law was not inconsist¬ 
ent with the granting of requested 
rulings which were statements of 
general principles applicable to the 
case and merely rulings that certain 
findings were warranted by evidence. 
—Meznlshlan v. Phipps, 42 N.E.2d 
277, 311 Mass. 621. 

(2) It would not have been Incon¬ 
sistent for judge to have granted re¬ 
quest for ruling that evidence war¬ 
ranted a finding for defendant and 
then, after weighing all the evidence, 
to have found for plaintiff.—Dangelo 
V. Farina, 39 N.E.2d 754, 310 Mass. 
768. 

Xhnror held not onxed 
A general finding for defendant 
does not go to extent of curing an 
error in refusal of plaintiff's re¬ 
quest for ruling that there was evi¬ 
dence to warrant a finding for plain¬ 
tiff.—^Bem v. Boston Consol. Gas Co., 
39 N.E.2d 576, 810 Mass. 661—Home 
Sav. Bank v. Savransky, 80 N.B.2d 
881, 307 Mass. 601. 

Vladlag held aot required 
Granting of request that there was 
sufficient evidence, if believed, to 
warrant finding for defendants in ac¬ 
tion on note, did not require finding 
In favor of defendants as matter of 
law.—^Flrst Nat. Bank v. Sheridan, 
189 N.E. 71, 286 Mass. 838. 

AUowaaos of four of At* inhdivl- 
sioui of reqiMS^ headed by statement 
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that upon evidence plaintiff could not 
recover, indicated that Judge did not 
rule generally that on all evidence 
plaintiff could not recover, but that 
he adopted subdivisions without such 
conclusion.—Woodman v. Haynes, 193 
N.E. 670, 289 Mass. 114. 

87. Mass.—^New England Novelty Co. 
V. Sandberg. 64 N.E.2d 916, 315 
Mass. 739, certiorari denied 66 S. 
Ct. 63. 323 U.S. 740. 89 L.Ed. 693, 
rehearing denied 65 S.Ct. 128, 323 
U.S, 816, 89 L.Ed. 648—Ahern v. 
Towle. 39 N.E.2d 561. (310 Mass. 695 
—Conley v. Morash, 30 N.B.2d 224, 
507 Mass. 430—^Kingsley v. Spof- 
ford, 11 N.E.2d 487, 298 Mass. 469— 
McKenna v. Andreassi, 197 N.E. 
879. 292 Mass. 213. 

Mo—Union Trust Co. v. Wyatt. 6'8 
S.W 2d 708—Pogue v. Metropoli¬ 
tan Life Ins. Co., App., 107 S.W.2d 
144—Bolllot V. Income Guaranty 
Co., 102 S.W.2d 132, 231 Mo.App. 
631. 

64 C.J. p 1221 note 9. p 1222 note 21. 

88. Mo.—Gage v. Averill, 67 Mo.App. 

111 . 

89. Mich.—^Easton School Diet No, 
4 V. Snell. 24 Mich. 360. 

Bequest held aot immaterial 
Mass.—^Hoffman v. City of Chelsea, 62 
N.E.2d 7, 316 Mass. 54. 

Denial of defendant’s request for 
mUng that plaintiff had failed to 
prove defendant grossly negligent 
was equivalent to a ruling that evi¬ 
dence warranted a finding that de¬ 
fendant was guilty of gross negli¬ 
gence.—-O'Neill v. McDonald, 16 N.E. 
2d 866, 801 Mass. 256. 

90. U.S.—^Smith V. Russell, C.C.A. 
Ark., 76 F.2d 91, certiorari denied 
66 S.Ct. 135, 296 U.S. 614. 80 L.Ed. 
436. 

Mass.—^Wood v. Spedonl, 104 N.E.2d 
491, 328 Mass. 48<3—Bruyer v. P. S. 
Thorsen Co.. 100 N.E.2d 684. 327 
Mass. 684—Grind] e v. Brown, 72 N. 
E.2d 431, 321 Mass. 182 —Perry v. 
Hanover, 50 N.E.2d 41, 314 Mass. 
167—^Burgess v. Olovannuccl, 49 N, 
E.2d 907, 814 Mass. 262—^Lynch v. 
City of Boston, 48 N.E.2d 26, 813 
Mass. 478—^Neu v. McCarthy, 83 
N.E.2d 570. 809 Mass. 17, 133 A.L.R. 
1291—Qeorgopoulos v. Oeorgeo- 
poulos, 21 N.E. 2d 267, 803 Mass. 231 
—Gibbons v. Denoncourt. 9 N.E.2<1 
I 633, 297 ICasa. 448—Weiner v. 

Egleston Amusement Co.. 199 N.E. 
306, 293 Maas. 83—Cummings .v. 
National Shawmut Bank of Boston, 
188 N.BL 489. 284 Mass. 688. 



89 C.J.& 


§ 601 TRIAL 


argument are properly refused.®^ It has been held 
that peremptory declarations of law in a case tried 
by the court without a jury may only be given under 
such circumstances as would warrant the giving of 
a peremptory instruction in a case tried to a jury.^2 
The court need not state reasons for declining to 
give requests for a declaration of law.®3 

Filing. The delay of the trial Judge in filing the 
disposition of the requests for rulings until after 
he had filed his findings has been held not to consti¬ 
tute error at law.94 

Declarations good in part and bad in part. Where 
requested declarations are good in part and bad in 
part, they may be properly refused;^® the court is 
not obliged to separate the good from the bad.®^' 
Where the court refused to allow improper declara¬ 
tions of law, it need not formulate declarations of 
its own,^"^ although it is the better practice for 
it to do so.^® 

Length and number of declarations. According 
to one view, the number of declarations presented 
is no reason for refusing to pass on them; when 
they are properly presented, the court should pass 
on a sufficient number of them to cover all legal 
questions in the case.9® Qn the other hand, it has 
been held that requested declarations may be refused 


on the ground of their bulk and number alone,^ or 
the trial judge may require a party to reduce them 
to a reasonable number, or risk the loss of any 
rights under them.^ It has also been held that 
the trial judge may require a party, in view of the 
great number of requests presented, to specify the 
requests for rulings thought not to be fairly covered 
by the charge.® 

Acts tantamount to allowance or refusal. Where 
the court, through error or inadvertence, fails to 
mark declarations of law submitted “given” or “re¬ 
fused,” the effect is precisely the same as if they 
had been formally marked and refused.^ Ordinarily, 
where the court fails to pass on a request for a 
declaration of law, this is tantamount to a refusal 
thereof.^ It has been held, however, that the ad¬ 
mission of evidence is tantamount to a declaration 
of law that it is admissible, and a refusal to make 
a formal declaration of law to that effect is not 
erroneous.® 

Objections and exceptions. Where a mere gen¬ 
eral objection to the action of the court in refusing 
propositions of law is made, error, if any, is deemed 
to have been waived.'^ It has been held that when 
a request is refused, an exception to a refusal to 
grant it must be sustained, unless the ground of 


Mo.—Central States Savings & Loan 
Ass’n V. U. S. Fidelity & Guaranty 
Co., 66 S.W,2d 650, 834 Mo. 580— 
Jones V. Prudential Ins. Co. of 
America, App., 168 S.W.2d 209— 
Blxler v. Special Road Dist. No. 1, 
Newton CoUnty, 166 S.W.2d 960, 236 
Mo.App. 336. 

N.H.—U. S. Fidelity & Guaranty Co. 

V. Dunn. 7 A.2d 246. 90 N.H. 236. 
64 C.J. p 1216 notes 24-27. 

Oonrt rule 

(1) The trial judge did not err 
in refusing a particular request based 
cn all the evidence in absence of j 
compliance with court rule governing 
such a request.—Barsky v. Hansen. 
40 N.E.2d 12, 311 Mass. 14. 

(2) Refusal of requested findings 
for defendant on all the evidence, 
where defendant did not specify 
grounds for his request, was proper 
under court rule.—Garrett v. M. Mc¬ 
Donough Co., 7 N.E.2d 417, 297 Moss. 
68 . 

Stefasal of requests hsld propsr 

Mass.—Llberatore v. Town of Fram¬ 
ingham, 63 N.E.2d 661, 316 Mass. 
638—Modern Finance Co. v. Martin. 
42 N.E.2d 533, 311 Mass. SOS- 
Strong V. Haverhill Elec. Co., 13 N. 
E.2d 39. 299 Mass. 466—Gibbons 
V. Denoncourt, 9 N.E.2d 633, 297 
Mass. 448. 

N.H.—Connors v. Turgeon, 1% A.2d 
925. 96 N.H. 479. 


Baling held obsoore 

In case tried without a Jury, grant¬ 
ing request for ruling “so far as 
applicable to facts found’* was ob¬ 
scure and not approved, but more 
appropriate disposition would have 
been to refuse requested ruling on 
ground that some specified fact on 
which it was made to depend was 
not found to exist, or was found not 
to exist.—^Llberatore v. Town of 
Framingham, 63 N.E,2d 661, 316 Mass. 
638. 

91, Mass.—C. Dusenberry, Inc., 
V. Import Drug Co., 149 N.E. 118, 
263 Mass. 368. 

64 C.J. p 1222 note 12. 

9a. Mo.—^Noble v. Missouri Ins. Co., 
204 S.W.2d 446. 

93. Mass.—Marble v. Bloom, 169 
N.E. 735, 262 Mass. 191. 

94. Mass.—Society of Jesus of New 
England v. Josef son, 29 N.E. 2d 
654, 307 Mass. 608—Cameron v. 
Buckley, 13 N.E.2d 37, 299 Mass. 

^ 432. 

95. U.S.—Moore v. Lee Tire & Rub¬ 
ber Co. of New York. C.C.A.Utah, 
273 F. 466. 

Mo.—Exchange Bank of Novinger v. 
Turner, 14 S.W.2d 425, 321 Mo. 1104. 

96. Mo.—Exchange Bank of Novin¬ 
ger V. Turner, supra. 

97. Md.—Hambleton & Co. v. Union j 
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I Nat. Bank of Pittsburgh, 157 A. 

404, 161 Md. 318. 

64 C.J. p 1222 note 16. 

98. Md.—Hambleton & Co. v. Union 
Nat. Bank of Pittsburgh, supra. 

99. III.—Lewis V. Drainage Com'rs 

' of Drainage Dist. No. 1 Town of 
Young America, 188 III.App. 49. 

1. Mass.—^Hogan v. Coleman, 96 N. 
B.2d 864, 326 Mass. 770. 

64 C.J. p 1222 note 20. 

2. Mass.—Hogan v. Coleman, supra. 

3. Moss.—Capano v. Melchionno, 7 
N.E.2d 693, 297 Mass. 1. 

4. Ill.—Boyle v. Boyle, 247 III.App. 
554. 

5. Mass.—Hogan v. Coleman, 96 N. 
E.2d 864, 326 Mass. 770—^Wolfe v. 
Laundre, 96 N.E.2d 866, 327 Mass. 
47—^Llberatore v. Town of Fram¬ 
ingham, 53 N.E.2d 661, 316 Mass. 
538—Mason v. Wylde, 82 N.E.2d 
615, 308 Mass. 268, certiorari de¬ 
nied 62 S.Ct. 74. 814 U.S. 638, 86 
L.Ed. 612—Georgopoulos v. George- 
opoulos, 21 N.E.2d 267, 303 Mass. 
231—Bankoff v. Coleman Bros., 18 
N.E.2d 635, 302 Mass, 122—Kravetz 
V. Lipofsky, 200 N.E. 865, 294 Mass. 
80. 

64 C.J. p 1222 note 23. 

a. Ark.—Wilenzlck v. Simon, 8 S-W. 

2d 297. 176 Ark, 1206. 

7. Ill.—Pennsylvania Co. v. Rossett, 
116 IlLApp. 342. 
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refusal is distinctly stated,* or it plainly appears 
in some way on the record,* or it is obvious that 
no harm is done or rig^hts endangered by the re¬ 
fusal Where, at the close of the evidence, re¬ 
quests for rulings are made and the trial judge 
makes his findings without passing specifically on 
the requests, an exception may be taken to the im¬ 
plied denial of the requested rulings.^^ The trial 
justice’s statement, in reply to a request to note an 
exception to a refusal of requests for rulings of 
law, that he would not do so, has been held to be 
immaterial, where such exception was shown by the 
transcript and set forth in the bill of exceptions as 
allowed by the trial justice.** 

a. Hodifleation and Oorrection 

In a proper case the court may modify or correct 

a declaration of lawi 

Where so provided by statute, the court may 
modify a declaration of law.** The trial judge may 
at any time prior to the entry of final judgment 


correct his declarations of law in order that justice 
may be done.** 

§ 602 . Dectsion 

In caaoa tried by the court without a Jury, whether 
In equity or at law, there muet be a docleion of the court. 
The findings of fact and oonolualona of law may eon- 
atituta the docleion of the court. 

In cases tried by the court without a jury, wheth¬ 
er in equity or at law, there must be a decision of the 
court,*^ although the evidence as to some material 
fact may not be entirely clear.** The parties arc 
entitled to a decision by the judge who heard the 
evidence,*^ and they cannot be compelled to accept 
a decision on the facts from another judge.*® The 
decision is the basis of the judgment to be entered 
in the case,** and it is analogous to the verdict of 
a jury.** In jurisdictions where the court trying a 
cause without a jury is required to make findings 
of fact and conclusions of law, as discussed infra 
§ 610, the findings of fact and conclusions of law 
constitute the decision of the court** when other 


& Mass.—Oeorgopouloa v. Georgeo- 
poulos. 21 N.E.2d 267. 303 Maas 
231—John Hetherington & Sons v, 
William Firth Co., 96 N.E. 961, 210 
Mass. S. 

9. Maas.—Greorgopoulos v. Georgeo- 
poulofl. 21 N.E2d 267, 303 Maas. 
231—John Hotherington & Sons v. 
William Firth Co., 96 N.E. 961, 
210 Maas. S. 

la Mass.—Oeorgopouloa v. George- 
opouloB, 21 N.E.2d 267, 303 Mass. 
231—John Iletherington & Sons v. 
William Firth Co.. 96 N.E. 961, 
210 Mass. 8. 

11. Mass.—^Bankoff v, Coleman Bros., 
18 N.E.2d 686, 802 Mass 122. 

Ttme for taking MCoaptloM 

(1) Exceptions must be token to 
a ruling, mode In the absence of 
counsel In a trial without a Jury 
within a reasonable time, where no 
statute or rule of court specifles the 
time In which such exceptions must 
be taken.—In re Poole. 116 X^.EL 
227, 227 Mass. 29—Hurley v. Boston 
Elevated St Ry. Co., 99 N.E. 1066, 
218 Mass. 192. 

(2) Claim of exceptions within 
three days after nilng of findings 
containing ruling which denied re¬ 
quests for rulings was made with¬ 
in reasonable time, under court 
rule, in absence of special facts 
showing the contrary.—Sullivan v. 
Roche. 169 N.S. 649, 267 Mass. 166. 

la. R.I,—Maseente v. R. S. Brine 
Transp. Go., 196 A. 269. 69 R.X. 482. 

la. 111.—Rone ▼. Robinson, 188 111. 
App. 488. 

14. Mass.—Wolfe v. Laandre, 96 N. 
B.8d 866. 127 Masa 47. | 


XAooaslBtaaoy held onrad i 

Mass.—^Wolfe v. lAundre, supra. 

15. Del.—Huber Baking Co. v. Frank! 
C Sparks Co.. 82 A 2d 132, 7 Terry 

I 168. 

N.T.—Hartman v, Hartmeui, 107 N.T. 
S.2d 469, 279 App.Dlv. 606—Steel 
Co. of Southern CaJ. v. Associated 
Metals & Minerals Corp., 102 N.Y. 
S.2d 666, 277 App.Dlv. 687—Gold-1 
berg y. Bruns. Kimball & Co., 98 I 
N.Y.S.2d 266. 276 App.Dlv. 862— 
Blario V. DeOteris, 88 N.Y.S.2d 79.1 
276 App.Dlv. 790. 

64 G,J, p 1222 note 28. 

for Jndgmeat*’ | 

Where case was heard upon a case 
stated by a judge, bis finding for 
plaintiff was In effect an "order for 
Judgment.**—Boston Five Cents Sav. 
Dank V. City of Boston, 61 N.K2d 
124, 818 Masa 188—Edinburg v. Al¬ 
len Squire Co., 12 N.E.2d 718, 299 
Masa 206. 

■tatemant by court la Mamnran- 

dum that predominance of experts’ 
opinions on specified Issue were In 
affirmative, was not decision that 
preponderance of evidence was In 
affirmative on such Issues.—^Putman 
V. Murden, 184 N.E. 796. 97 Ind.App. 
318. 

▼oUtloa of eourt 

The provision of the code that the 
court trying the facta without a Jury 
shall dictate or prepare and file a 
statement announcing the ground for 
Its decision if requested by any party 
I before final submission, does not ex¬ 
clude the light of the court to make 
I such a statement of Its own volition, 
—Pudlwltr V. Boloman, Mo.App., 224 
S.W.2d 662. 


18. Ind.—Sauer v. Sauer, 188 N.E 
169, 77 Ind.App. 22. 

17. Cal.—^De Mund v. Superior Court 
In and for Los Angeles County, 2 
P.2d 986. 213 Cal. 602—In re Sulli¬ 
van. 77 P. IBS, 14S Cal. 462—Relmer 
V. Firpo, 212 P.2d 23. 94 Cal.App. 
2d 798. 

Judiolal prooesdlugs 
In Judicial as distinguished from 
administrative proceedings, there Is 
an inherent right on the part of liti¬ 
gants to have a decision rendered by 
Judge who presides at the trial and 
hears the testimony.—^Lacomastlc 
Corp. V. Parker, D.C.Md., 64 F.Supp. 
138. 

1& Cal.—^In re Sullivan, 77 P. 163, 
148 Cal. 462—^Relmer v. Firpo, 212 
P.2d 28, 94 Cal.App.2d 798. 

79. N.M.—Mosley v. Magnolia Pe¬ 
troleum Co., 114 P.2d 740, 46 N. 

M. 230. 

Ohio.—^In re Ruhl’s Estate, App., 43 

N. E24 760. 

W.Va.—Robertson v. Vandergrlft, 193 
S.E 62. 119 W.Va. 219. 

64 CJ. p 1223 note 21. 
aOL Ill.—Plorsol V. Hays, 47 N.E2d 
838. 118 Ind.App. 214. 

Ohio.—Boedker v. Warren E Rich¬ 
ards Co., 176 N.E. 660, 124 Ohio St. 
12—Getiug V. Belvedere Bldg. Co., 
187 N.E 22. 46 Ohio App. 326. 

81. Cal.—Richter v. Walker. 226 P.2d 
693, 86 Cal.8d 684—Btrudthoff v. 
Yates, 170 r.2d 873, 28 CA1.2d 602 
—^Fuhrman v. Superior Court In 
and for City and County of San 
Francisco. 89 P.2d 802. 2 Cal.ld 
260—^Beverly Finance Co. v. Supe¬ 
rior Court in and for Lios Angeles 
County, 246 P.2d 142, 112 CalApp. 
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Statutory requirements, such as putting them in 
writing,22 signing them,23 ordering judgment there¬ 
on,2^ and filing with the clerk,25 have been com¬ 
plied with. The decision of the trial judge is to 
be found in his rescript and not in oral statements 
made at the conclusion of the trial.26 In decid¬ 
ing a case a court may out of consideration for 
the parties involved and the necessities of the case 
refrain from reciting the respective tendencies of 
the evidence.27 A valid decision may under certain 
circumstances be announced in the judge’s cham- 
bers.28 

A mere opinion of the court,29 or an announce¬ 
ment of a decision not reduced to writing,or an 
oral announcement of the judge's views at the con¬ 
clusion of the trial,31 or an oral announcement that 
the action would be dismissed,32 or a minute entry 
by the court directing that findings and decree be 
drawn in favor of defendant,^® or a memorandum 
decision not amounting to a formal order, 34 or a 
mere statement of reasons for not taking the case 


under advisement,35 or a notation by the court 
that “the foregoing requested findings arc found as 
above modified as marked,” and the mere conclu¬ 
sion of law that plaintiffs were entitled to a judg¬ 
ment in the absence of any specific direction that 
judgment be entered,36 do not constitute a decision, 
and are not binding on the court,but may be 
changed or altered at the will of the court.38 It 
has been held that a decision rendered by the court 
may be corrected before a judgment has been ren¬ 
dered thereon.39 

Mental processes. The trial judge in trying a 
case without a jury has the right to announce the 
mental processes by which he determines the credi¬ 
bility of witnesses and by which he arrives at con- 

clusions.40 

Notice. When a decision is rendered in an action 
heard by the court without a jury, the clerk may be 
required to give written notice thereof to the par¬ 
ties or their attorneys.4l 


2d 881—Marshall v. City of Oak¬ 
land, 207 P.2d 882. 92 Cal.App.2d 
593—Feebler v. Olds, App„ 162 P. 
2d 968. 71 Cal.App.2d 382—Wilcox 

V. Sway, 160 P.2d 164, 69 Cal.App. 

2d 660—Gossman v. Gossman, 126 
P.2d 178, 62 Cal.App.2d 184, 

Idaho.—^Roberta v. Roberts, 201 P. 

2d 91, 68 Idaho 636. 

Ind.—Piersol v. Hays, 47 N.E.2d SiSS, 
118 Ind.App. 214. 

N.M.—Mosley v. Magnolia Petroleum 
Co.. 114 P.2d 740, 45 N.M. 230. 
N.D.—Zimmerman v. Kitzan, 43 N. 

W. 2d 822, 77 N.D. 477. 

R.I.—GregBon v. Superior Court, 128 
A. 221, 46 R.I. 362. 

64 CJ. p 1223 note 36. 

32. Idaho.—Roberts v. Roberts, 201 
P.2d 91. 68 Idaho 536. 

N.D.—^Zimmerman v. Kltzan, 43 N. 
W.2d 822. 77 N.D. 477—Crane v. 
First Nat. Bank, 144 N.W. 96, 26 
N.D. 268. 

23. Cal,—Takekawa v. Hole, 149 P. 
593. 170 Cal. 323. 

N.D,—Zimmerman v. Kltzan, 43 N.W. 
2d 822. 77 N.D. 477. 

24t. N.D.—Zimmerman v, Kltzan, su¬ 
pra—Crane v. First Nat. Bank, 144 
N.W. 96, 26 N.D. 268. 

25. Idaho.—^Roberts v. Roberts, 201 
P.2d 91. 68 Idaho 586. 

N.D,—Zimmerman v. Kltzan. I’S N.W. 

2d 822, 77 N.D. 477. 

64 C.J. p 1223 note 39. 

26. R,I,—Whltmarsh v. Streeter, 6 
A,2d 453, 62 R.I. 411. 

27. Ala-—Rhodes v. Lewis, 20 So.2d 
206, 246 Ala. 231. 

28. Tex.—Smith v. Columbian Car¬ 
bon Co., 198 aW.ad 727, 145 Tex. 

478. 


29. N.M.—Lusk v. First Nat Bank of 
Carrizozo, 130 P.2d 1032, 46 N.M. 
446—^Mosley v. Magnolia Petroleum 
Co., 114 P.2d 740. 46 N.M. 230. 

Utah.—^Wheat v. Denver & R. G. W. 
R. Co„ 260 P.2d 932, certiorari de¬ 
nied Denver & R. G. W. R. Co. v. 
Wheat. 74 S.Ct 218, 346 U-S. 896, 
98 L.Ed. 397. 

64 C.J. p 1223 note 40. 
rona and language 
Statute providing that court trying 
facta without a Jury shall dictate or 
prepare and file statement announc¬ 
ing ground for its decision if request¬ 
ed before final submission, does not 
require court to answer specifically 
every Interrogatory submitted by a 
litigant, and court may determine 
reievancy of Interrogatory and 
whether request Involved a principal 
[ fact issue and may then prepare opin¬ 
ion in such form and language as 
may best express its views and find¬ 
ings.—Dublnsky v. Lindburg Cadillac 
Co., Mo.App., 250 S.W.2d 830. 

Bequest held complied with 
Request that trial court prepare 
and file brief opinion containing state¬ 
ment of grounds for decision and 
method of determining any damages 
that might be awarded plaintiff, was j 
complied with where court, at time of 
entering Judgment, filed an opinion 1 
which included Its findings on all 
principal fact issues raised by plead-1 
ings and supported by evidence.— 
Dubinsky v. Lindburg Cadillac Co., 1 
supra. I 

Statement held not error 1 

Mich.—Wicker v. Trombly, 18 N.W.3d 1 
817, 311 Mich. 262. 

30. N.D.—^Boyd v. Lemmon, 189 N.' 

W. 681, 49 N.D. 64. { 
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f 31. Wash —State v. Kay, 4 P.2d 498, 
i 164 Wash. 686. 

I 32. Wash.—State v. Kay, supra— 
Ritter V, Johnson, 300 P. 618, 163 
Wash. 153. 79 A.L.B. 1270. 

33. Cal.—Canadian & American 
Mortgage & Trust Co. v. Clarita 
Land & Inv. Co., 74 P. 301, 140 Cal, 
672. 

34. Wash.—McClelland v. McClel¬ 
land, 16 P.2d 941, 170 Wash. 170. 

64 C.J. p 1223 note 45. 

35. Wls.—Stephan v. Abe, 200 N.W. 
682, 135 Wis. 78. 

33. N.T.—Hager v. Arland, 143 N.Y 
S. 388, 81 Misc. 421. 

37. Waah.—State v. Kay, 4 P.2d 498, 
164 Wash. 685. 

64 C.J. p 1223 note 48. 

"No antecedent expression of the 
Judge, whether casual or coat in the 
form of an opinion, can in any way re¬ 
strict his absolute power to declare 
his final decision . . .—Strud- 

thoff v. Tates, 170 P.2d 873, 881, 28 
Cal.2d 602—Scholle v. Finnell, 169 P. 
1179, 1181, 178 Cal. 372. 

38. Wash.—McClelland v. McClel¬ 
land, 15 P.2d 941, 170 Wash. 170. 

64 C.J. p 1223 note 49. 

39. Mass.—Conway ▼. Kenney. 172 
N.E. 888, 273 Maas. 19—Jamnback 
V. Aamunkoitto Temperance Soc., 
172 N.E. 884. 273 Mass. 46. 

40. Cal.—Singleton v. Singleton, 157 
P.2d 886, 68 Cal.App.2d 681—Smith 
V. Coleman, 116 P.2d 133, 46 Cal. 
App.2d 607. 

41. Mass.—Jefferson v. L’Heureux, 
200 N.E. 855, 298 Mass. 490. 

Orul aotlos 

Giving oral notloe of finding for 
plaintiff to defendants' attorney, who 
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Damages, The amount of damages should have 
no part in the judicial determination of facts and 
law, and it is improper to consider the amount of 
damages in reaching a decision.*^ 2 

Number of decisions. Where one action was in¬ 
stituted against several defendants, and all the is¬ 
sues were tried and determined at the same time, 
the court properly rendered but one decision and 
judgment^3 The trial court has no authority to 
make two signed decisions in one case with respect 
to the same issues tried at the same time.^^ There 
is no more authority for two decisions than for two 
judgments in an action.^^ 

§ 603. - Requisites 

a. In general 

b. Matters to be determined 

c. Writing and signing 

d. Filing and directing entry of judg¬ 

ment 


a. In General 

The decision In an action tried by the court without 
a Jury must be based on the evidence admitted in the case* 

The decision must be based on evidence admitted 
in the case,^ 6 and not on what the court may have 
learned or known outside the record.'t^ and must 
be uninfluenced by the judge’s recollection of testi¬ 
mony given by any witness on the trial of another 
0380.“^® So the judge should not reach a final deci¬ 
sion until he has heard all the evidence which a 
party is prepared to offer and has the right to 
introduce.^ 3 Decisions should be based on the 
record and law as expressed in statutes and au¬ 
thorities and not on the contents of scientific 
books.so The statutes usually require the decision 
to state separately the facts found and the conclu¬ 
sions of law, as discussed infra § 624, or to state 
concisely the grounds on which the issues have 
been decided,or the reasons for the decision.52 


waa in town on other business, did 
not relieve clerk of obligation to send 
written notice.—J efferson v. 
L’Heureux. supra. 

42. D.C.—Rice v. U. S., 179 r.2d 26, 
86 U.S.App.D.C, 404. 

43. S.D.—Redwater Land & Canal 
Co. V. Reed. 128 N.W. 702, 26 S.D. 
466. 

4A. N.Y.—Simon v. Burgess, 130 N.Y. 
S, 042, 146 App.Dlv. 37. 

45. N.Y.—Simon v. Burgess, supra. 

46. Ill.—^Claude Neon Federal Co. v, 
RacyzkowskI, 9 N.E.2d 486, 291 Ill. 
App 607, 

Ky.—Stephenson v. Burton, 246 S.W. 
2d 999—Wacker v, Wacker, 129 S. 
W.2d 1043. 279 Ky. 19—Coleman v. 
Coleman, 76 S,W.2d 693, 266 Ky- 
630. 

La.—Nash v. Solvay Process Co., 
App , 189 So. 493. 

Va.—Skyline Swannanoa v. Nelson 
County. 44 S.E.2d 437. 186 Va. 878. 
Wash.—Blehn v. Lyon. 189 P.2d 482, 
29 Wash.2d 760—Henriod v. Hen- 
riod, 89 P.2d 222, 198 Wash. 619. 

64 C.J. p 1223 note 64. 

Duty to sift svidenos 

It Is the duty of the court to sift 
the evidence and state the facts. 

Mich.—^Allen v. Currier Lumber Co,, 
61 N.W.2d 138, 337 Mich. 696. 

Vt.—^Hammond’s, Inc., v. Flanders, 
191 A. 925, 109 Vt. 78—In re Wolff's 
Estate, 182 A. 187, 108 Vt. 64. 

Mx parts statsmsiits 
Trier of facts may not receive any 
ex parte oral communications outside 
of court, whether on an inspection or 
otherwise, and use these as factors In 
arriving at a decision, since coramu- 
nicationa as to facts on merits of any 
litigated case may be presented only 
89 C.J.S.—27 


by sworn witnesses, or by agreement 
of counsel.—^Wisdom v. Stegall, Miss., 
70 So.2d 43. 

Motion to dlsxtilM 
Fact that trial court had over¬ 
ruled motion to dismiss at close of 
plaintiff's evidence did not preclude it 
from finding for defendant, If, after 
hearing whole case, it concluded that 
plaint'ff had not sustained his case by 
a preponderance of all the evidence.— 
Kltselman v. Rautzahn. 232 P.2d 1008, 
68 Nev. 342. 

The trial court in rendering oral de¬ 
cision is not bound by what the clerk 
or stenographer takes down, but may 
rely on its own memory as to what 
was actually decided, and, in exer¬ 
cise of discretion, may refresh its 
memory from any source It deems 
reliable.—GottwaJs v. Rencher, 98 P. 
2d 481. 60 Nev. 36. 126 A.L.R. 1262. 

47. Ky.—Stephenson v. Burton, 246 
S.W.2d 999—Wacker v. Wacker, 129 
S.W.2d 1043, 279 Ky. 19—Coleman 
V. Coleman, 76 S.W.2d 693, 256 Ky. 
030. 

La.—Nash v. Solvay Process Co., 
App., 189 So. 493. 

48. Ill.—Schikora v. Platzky, 151 Ill. 
App. 280. 

Bvldenoa introdooed la other trials 

Courts are required to decide cases 
on the basis of evidence submitted to 
them and not on the basis of evidence 
introduced in other trials,—^Blehn v. 
Lyon, 189 p.2d 482, 29 Wash.2d 760. 

49. Mass.—Preston v. Peck, 171 N.E. 
64, 271 Mass, 169. 

64 C.J. p 1224 note 66. 

Amenduent of pleading 
Where trial court heard case on Its 
merits and both parties rested, trial 
court in accomplishing complete Jus- i 
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tice between parties, could suggest 
that plaintiffs file amendments to 
complaint for money damages and 
could render decree without hearing 
further evidence.—^Weisbrodt v. Nor¬ 
ris, 75 N.E.2d 50, 332 Ill.App. 279. 

60. Mich.—^Anderson v. Jersey 
Creamery Co., 270 N.W. 726, 278 
Mich. 396. 

51. N.Y.—Steel Co. of Southern Cal. 
V. Associated Metals & Minerals 
Corp., 102 N.T.S.2d 666, 277 App, 
Div. 687—Mason v. Lory Dress Co., 
102 N.Y.S.2d 286, 277 APP.Div. 660 
—Goldberg v. Bruns, Kimball & Co., 
93 N.y.S 2d 265. 276 App.Dlv. 862 
—Mario v. De Oteris, 88 N.Y.S.2d 
79, 276 APP.Div. 790—Roaner v. 
Ehrenberg, 106 N.T.S.2d 880. 

64 C.J. p 1224 note 68. 

Deciston. held soflloleiit 

A decision which was equivalent to 
express findings of fact in favor of 
plaintiff on all of material facts al¬ 
leged was in conformity with provi¬ 
sion of Civil Practice Act providing 
for form of decision upon trial by the 
court.—Schoengold v. Bier, 49 N.Y.S. 
2d 212, 268 ApP.Div. 832. 

Sedsion. held Insnflloiaat 
Judgment dismissing action to Im¬ 
press a trust on realty on stated 
ground that plaintiff had not made 
out a case was insufficient to comply 
with statute dealing with form of de¬ 
cision, in absence of statement of 
the facts deemed essential by trial 
court or the allegations of complaint 
as to which trial court concluded 
plaintiff had not sustained the burden 
of proof.—^Williams v. Williams, 117 
N.Y.S.2d 192, 281 App.Dlv. 691. 

58. Hawaii.—Ortex v. Bargas, 29 Ha¬ 
waii 648. 

64 C.J. p 1224 note 59. 
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It has been said that the decision should be self- 
explanatory, self-sustaining, and complete.53 

b. Matters to Be Determined 

In cases tried by the court without a Jury, it Is the 
duty of the court to pass on all issues raised by the 
pleadings and evidence material to a determination of the 
case, and a failure or refusal to do so is error. 

In cases tried by the court without a jury, it is 
the duty of the court to pass on all issues raised by 
the pleadings and evidence material to a determina¬ 
tion of the case, and a failure or refusal to do so 
is error.^^ 

It may decide a case on any point raised by the 
pleadings and evidence, whether or not insisted on 
by the parties.On the other hand, the court 
should not find on issues not raised by the jdead- 
ings,^® not argued,and not essential to a decision 
of the cause.ss 
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c. Writing and Signing 

Decisions of a court trying a case without a jury are 
very generally required by statute to be in writing, and 
to be signed by the judge. 

Decisions of a court trying a case without a jury 
are very generally required by statute to be in writ¬ 
ing.^® These statutes are held to be mandatory,^® 
and the fact that a jury are used in an advisory ca¬ 
pacity does not relieve the court of the necessity 
of making a decision in writing,although the 
court adopts the verdict of the jury.®2 Refusal of 
the court on request to render a decision in writing 
is fatal to the judgment.®^ It has been held, how¬ 
ever, that a finding may be orally announced in open 
court,and the oral announcement of a finding is 
analogous to the rendition of a judgment.®®^ 

Signature. Where a statute so requires the judge 
should sign the decision.66 


In. apotlon of replevin trial court 

could give the reasons for its deci¬ 
sion.—ISwesnik Loan Co. v. Courtney, 

10 N.E.2d 612, 291 Ill.App. 649. 

53. Minn.—Martens v. Martens, 1 N. 
W.2d 366, 211 Minn. 369. 

54. U.S.—^Frank Adam Eiec. Co. v. 
Westinghousc Elec. & Mfg. Co., C.C 
A.Mo., 146 F.2d 165. 

R.I.—Blackstone Val. Gas & Elec. Co. 
v. Rhode Island Power Tranatnls- 
slon Co„ 12 A.2d 739, 64 R.I. 204. 

64 C.J. p 1224 note 60. 

55. Miss.—Mississippi Power & 
Light Co. V. Pitts, 179 So. 363, 181 
Miss. 344. 

Okl.—Johnson v. Myers, 123 P. 713, 
32 Okl. 421. 

56. U.S.—Bali V. Paramount Pic¬ 
tures, 67 F.Supp. 1, reversed on oth¬ 
er grounds, C.A., 169 F.2d 317. 

Cal.—Brockman v. Lane, 230 r,2d 369, 
103 CaJ,App,2d 802, 

Ill.—Sweeting v. Campbell, 119 N.E. 
2d 237. 2 I11.2d 491. 

Mich.—-Dolby v. Dillman, 278 N.W. 
694, 283 Mich. 609, 117 A.L.R. 638. 

64 C.J. p 1224 note 62. 

67. N.J.—Moscowitz V. Middlesex 
Borough Bldg, & Loan Ass’n, 82 A. 
2d 228, 14 N.J.Super. 616, affirmed 
87 A.2d 33. 18 N.J.Super. 182. 

Ohio.—Anderson v. Cieveland-Cliffs 
Iron Co., Com.PL, 87 N.E.2d 384. 

58. U.S.—Churchward International 
Steel Co. V. Bethlehem Steel Co., D, 
C.Pa., 260 F. 962, reversed on other 
grounds, C.C.A.. 268 F. 361, certio¬ 
rari denied 41 S.Ct. 876, 255 U.S. i 
672. 66 L.Bd. 792. 

Ohio.—Garrison v. Patrick, 62 N.E.2d I 
371. 146 Ohio St. 680. 

Wash.—Marrazzo v. Orlno, 78 P.2d 
181, 194 Wash. 364—Hillman v. Gor¬ 
don, 219 P. 46, 126 Wash. 614. 

tTaaeoessary inotioa 
Where motion to dismiss action to 


recover taxes paid for want of Juris¬ 
diction la denied, court would not pass 
on petitioner’s unnecessary motion to 
dismiss the motion to dismiss.—^Uni¬ 
versity Distributing Co v. U. S., p. 
C.MasS., 22 F.Supp. 794. 

Immaterial fLxidi&g 

Where court' expressed conclusion 
in formal printed decision that city 
chamberlain could not recover from 
city for certain services, it will not 
pass on proposed finding of value of 
such services In supplemental memo¬ 
randum, since such finding would be 
immaterial.—Buckley v. City of New 
York, 10 N.Y.S.2d 650. 170 Mine. 412, 
anirmed 34 N.Y.S.2d 677, 264 App.Div. 
116, afiirmed 46 N.E.2d 352, 289 N.Y. 
742. 

Bemarrable oonaterclaim. 

Where counterclaims were demur¬ 
rable for failure to state facts sufli- 
cient to constitute a counterclaim, 
trial court was not bound to deter¬ 
mine whether counterclaims were 
barred by limitations.—^Flrst and Am. 
Nat. Bank of Duluth v. Conley, 24 
N.W.2d 873. 249 Wis. 403. 

Immaterial auestloa 

Generally, courts seek to avoid de¬ 
cision of an Immaterial question for 
the same reason, on principle, that 
evidence immaterial to any Lssue of a 
case is excluded.—^Evers v. Hollman, 
Tonn., 268 S.W.2d 97, 

59. Cal.—Wilcox V. Sway, 160 P.2d 
164, 69 Cal.App.2d 660. 

Idaho.—Roberts v, Roberts, 201 P.2d 
91, 68 Idaho 535. 

Mo.—Witte v. Cooke Tractor Co., 
App., 261 S.W.2d 651. 

N.M.—Mosley v. Magnolia Petroleum 
Co., 114 P.2d 740, 46 N.M. 230. 

N.D.—Zimmerman v. Kitzan, 43 N.W. 
2d 822, 77 N.D. 477. 

Pa.—Pearlman v. Newburger, 178 A. 
402, 117 Pa.Super. 328. 
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Wi.s—In re Henry S Cooper, Inc., 2 
NW 2d 86(:, 240 Wi.<=< 377. 

64 C J. p 1224 note 64. 

Formal written decision not neces¬ 
sary 

Where court has disposed of Issues 
presented by written and signed opin¬ 
ion and parties have been directed to 
submit a judgment on notice in ac¬ 
cordance, no formal written decision 
is required by statute —Hamer v. 
Flatto, 10 N,y.S.2d 742, 170 Mlsc. 
660. 

60. Mo—^IVitte v. Cooke Tractor Co., 
App., 261 S.W 2d 651. 

N.D—Zimmerman v. Kitzan, 43 N.W. 

2d 822, 77 N.D. 477. 

64 C.J. p 3 226 note 65. 

61. N D.—Zimmerman v. Kitzan, su¬ 
pra. 

C4 C.J. p 1225 note 66. 

62. Cal.—McKeever v. Loeke-Paddon 
Co., 193 P. 268, 49 Cal.App. 360. 

S.D—Byrne v. McKeachie, 137 N.W. 
343, 29 S.D. 476. 

63. Wash.—State v. Olympia Veneer 
Co., 229 P. 529, 131 Wash. 209. 

64. Ind —State ex rel. Harp v. Van¬ 
derburgh. Circuit Court, 85 N.E 2d 
254, 227 Ind. 353, 11 A.L.R.2d 1108 
—Cohn v. Rumely, 74 Ind. 120. 

Bsttsx practice 

Instead of orally announcing find¬ 
ings in open court, better practice Is 
for trial judge to have minutes of 
findings made in bench docket minute 
book, which, in case of any contro¬ 
versy after term, would be Written 
evidence sufficient for a nunc pro tunc 
entry.—State ex rel. Harp v. Vander¬ 
burgh, Circuit Court, 85 N.E.2d 254, 
227 Ind. 353, 11 A L.R.2d 1108. 

65. Ind.—State ex rel. Harp v. Van¬ 
derburgh, Circuit Court, supra. 

66. N.M.— Lusk v. First Nat. Bank 
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d. riling Mid Directing Entry of Judgment 

Where a statute so requires the decision must be 
filed with the clerk of court, and the decision must direct 
entry of judqment thereon. 

The statutes usually require the decisions of a 
court trying a case without a jury to be filed with 
the clerk of court.®^ The statutes are mandatory,®® 
and prior to filing, no judgment can be entered,®® 
filing being necessary to effectuate the final judg- 
ment.70 Affixing of filing marks by the clerk, a 
ministerial duty, is not meant by the term “filing.”'^! 

Directing entry of judgment. So, also, it has been 
held, under some statutes, that the decision must 
direct entry of judgment thcrcon.^2 

§ 604. -Time for Rendition and Filing 

a. In general 

b. As affected by constitutional or stat¬ 

utory provisions 

a. In General 

In the absence of statutory regulation, the time with¬ 
in which a Judge may decide a case submitted to him for 
decision is iargely a matter of discretion. 

In the absence of statutory regulation, the time 
within which a judge may decide a case submitted 
to him for decision is largely a matter of discre¬ 
tion,7® and he may take the case under advisement 
for a reasonable time, although such time extend 
beyond the term of the court at which the case was 
tried.'^^ It has been held, however, that if he pro¬ 
longs his decision for an unreasonable length of 


time, so that his conduct amounts to an abuse of 
discretion, he may, by proper proceedings, be com¬ 
pelled to decide the casc.'^® Mere announcement of 
the decision before adoption of findings of fact is 
not error. 

Rendering decision before day set. When the 
trial court, at the close of the testimony, sets a day 
for its decision, a decision for defendant, rendered 
before such a day, in the absence of plaintiff and 
without notice to him, constitutes reversible error, 
since it deprives plaintiff of his right to take a 

nonsuit.'^^ 

Fixing day for filing brief. Where defendant’s at¬ 
torney was given until a eertain date in which to 
file his brief, the justice has been held not to be 
compelled to wait until that time before giving his 
decision, provided defendant files his brief prior 
thereto.78 

b. As Affected by Oonstitutional or Statutory 
Provisions 

Under a number of itatutes and constitutional pro¬ 
visions, decisions in cases tried without a Jury should 
be rendered and filed within a designated time after 
the cause is submitted, but such provisions have been 
declared to be directory only. 

Under a number of statutes and constitutional 
provisions, decisions in cases tried without a jury 
should be rendered and filed within a designated 
time after the cause is submitted, but it has been 
generally held that the failure of the court to ren¬ 
der its decision within the time so prescribed does 


of Carnzozo. 130 r.2d 1032, 46 N.M. 

445. 

64 C.J. P 1225 note 68. 

67. Cal.—Wilcox V. Sway, 160 P.2d 
154, 69 Cal.App.2d 660—Goeaman v, 
Goasman, 126 P.2d 178, 62 Cal.App. 
2d 184. 

Idaho.—Roberts v. Roberta, 201 r.2d 
91, 68 Idaho 535. 

NM.—LiUsk V. First Nat. Bank of 
Carrizozo, 130 P.2d 1032, 46 N.M. 

446. 

N.D.—Zimmerman v. Kitsan, 43 N.W. 
2d 822, 77 N.D. 477. 

Pa.—^Pearlman v. Newburger, 178 A. 

402, 117 Pa.Super. 328. 

Wls,—^In re Henry S. Cooper, Inc., 2 
N.W.2d 866, 240 Wis. 377. 

64 C.J. P 1225 note 69. 

6& N.D—^Zimmerman v. Kltzan, 43 
N,W.2d 822, 77 N.D. 477—Crane v. 
First Nat. Bank, 144 N.W. 96. 26 N. 
D. 268. 

69. Cal.—Delger v. Jacobs, 126 P. 

268. 19 Cal.App. 197. 

N.D.—^Zimmerman v. Kitsan, 43 N.W. 
2d 822, 77 N.D. 477. 


70. N.D—^Zimmerman v. Kltzan, su¬ 
pra. 

64 C.J. p 1225 note 72. 

71. N.D.—Crane v. First Nat. Bank, 
144 N.W. 96, 26 N.D. 268. 

72. N.Y.—^IVise v. Cohen, 99 N.T.S. 
663, 113 App.Dlv. 859, 37 N.T.Clv. 
Proc. 152. 

64 C.J. p 1226 note 74. 

73. Mass—Cameron v. Buckley, 13 
N.D 2d 37, 299 Mass. 432. 

64 C.J. p 1225 note 76. 

railnre to withhold dooteioa was 
held not basis for petition for rear¬ 
gument, where counsel could have 
obtained notes of testimony before 
entry of decision.—Simpkins v. Penn¬ 
sylvania B. Co.. 31 Pa.l>ist. & Co. 638, 
amrmed 6 A.2d 103. 334 Pa. 1. 

Oauss held submitted 

Where plaintiff Introduced sufU- 
clent evidence to support findings for 
defendant, but did not formally rest 
or seek to dismiss, court was justi¬ 
fied in concluding that cause was sub¬ 
mitted for findings and decision.— 
Calhoun Beach Holding Co. v. Silnne- 
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apolis Builders' Supply Co.. 252 N.W. 
442, 190 Minn. 676. 

Srror held not shown 
In action on account, where the de¬ 
fense was a novation, defendant was 
bound by testimony he had adduced, 
which showed that parties had reach¬ 
ed no final agreement and that there 
had been no novation, and, therefore, 
trial Judge did not err in assuming 
that witnesses which defendant had 
yet to offer would substantiate de¬ 
fendant's testimony, and in deciding 
case before hearing such other wit¬ 
nesses.—^Blaylock v. Stephens. 258 B. 
W.2d 779, 36 Tenn.App. 464. 

74. Okl.—Potts V. First State Bank 
of Tahhlna, 151 P. 869, 61 Okl. 162 
—Barnes v. Benham, 75 P. 1130, 13 
Okl. 582. 

75. Cal —Wyatt v. Arnot, 94 P. 86, 7 
Cal.App. 221. 

76. Kan.—Harrison v. Dyon. 271 P. 
395. 126 Kan. 70S. 

64 C.J. p 1226 note 78. 

77. Ill.—Paepcke-Lelcht Lumber Co, 
V. Berkowsky. 73 llLApp. 400. 

78. N.T.—Collins v. Davis, 114 N.T. 
8. 792. I N.Y.Civ.Proc.,N.S.. 11. 
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not deprive the court of jurisdiction to decide the 
case and file its decision at a later datej^ or affect 
the validity of a judgment based on a decision so 
rendered,*® In most decisions in which the forego¬ 
ing views were enunciated it was expressly de¬ 
clared that provisions of this character are directory 
only and it has been stated in effect in numerous 
decisions, as a ground for holding the provisions to 
be directory, that, since the parties have no con¬ 
trol over the action of the court, they should not 
be punished for its dereliction of duty.*2 

Waiver. Where counsel for parties submitted 
the cause to the trial judge and agreed to await 
his convenience, notwithstanding the judge's state¬ 
ment that he was going to the hospital, counsel 
waived the filing of a decision within the time pro¬ 
vided by statute.®^ The failure of the trial judge to 
render judgment at least two days before the end 
of the trial term, as required by a rule of court, 
may be waived by the parties litigant, and defendant 
cannot object to a judgment rendered on the day 
preceding the close of the term, where he stood 
by at the time and made no protest,®^ 

Presumptions. Where the court holds a case un- 
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der advisement for a period longer than that pre¬ 
scribed by statute without objection, the presump¬ 
tion will be indulged that it had a lawful excuse 
for the delay.®® 

Time of rendition by visiting judge. A statute 
which authorizes a visiting judge to transmit in 
writing the decision and entry of judgment after 
ten days' notice applies only where the visiting 
judge does not return to the county of the trial but 
mails the decision to the clerk.®® If he comes back 
and actually renders judgment from the bench in the 
county of trial, the rule is the same as when the 
judgment is rendered by a local judge.®'^ 

§ 60S. - Rendition in Absence of Counsel 

The rendition of a finai decision In the absence of 
counsel, in a proper case, Is not error. 

Rendition of a final decision in the absence of 
counsel is not error where the papers in the case 
had been before the court during the progress of the 
trial, and the judge had them accurately in his 
mind when he rendered the decision, and where, at 
the time of the decision, counsel had absented him¬ 
self without leave and had the papers in his pos¬ 
session.®® It has been held, however, that, where 


79. IdaJio.—^Roberts v. Roberts, 201 
P.2d 91, 68 Idaho 635. 

Mass.—Kerr v. Palmieri, 91 N.E.2d 
764, 326 Mass. 564. 

Minn.—Weng^er v. Wenger, 274 N.W. 
617, 200 MJnn. 436. 

Pa,—In re Griffith's Estate, 57 A.2d 
893, 868 Pa. 474—Huron v. Scho- 
maker, 1 A.2d 637, 132 Pa.Super. 
462. 

64 C.J. p 1226 note 82. 

Bpsolal procaedliMrs 
The statute providing that on a 
trial of an issue of fact by court. Its 
decision shall be given in writing and 
filed with clerk within 60 days after 
submission of the cause applies only 
to actions, and does not apply to a 
special proceeding.—'In re Henry S. 
Cooper. Inc., 2 N.W.2d 866, 240 Wls. 
377—Gill V. Milwaukee & L. W. R. 
Co., 45 N.W. 23, 76 Wis. 293. 
PoBtpoitla.g deolsloa. 

A suitor cannot be deprived of 
right to immediate decision unless 
court judicially acts on request from 
federal government to the State De¬ 
partment, or the United States At¬ 
torney General, stating that It Is 
for best interests of the government 
and its allies In the war to postpone 
decision.—Corneliuasen & Stakgold v. 
General Elec. Co., 46 N.Y.S.2d 227, 181 
Misc, 716. 

After defendaat liad rested 

Denial by trial court of motion of 
defendants for Judgment at conclu¬ 
sion of plaintiff's proofs did not pre¬ 
clude a judgment of no cause of ao- ^ 


tion after defendants rested without 
introducing testimony.—Hoarst Pub. 
Co. V. Litsky, 64 N.W.2d 687, 339 
Mich. 642. 

Statute held invalid 

The statute forbidding a court to 
hold any issue under advisement lor 
more than 60 days and depriving 
court of jurisdiction in the cause for 
failure to determine any issue within 
90 days after taking it under advise¬ 
ment is unconstitutional as constitut¬ 
ing legislative Interference with judi¬ 
cial functions.—State ex rel. Kostas 
V. Johnson, 69 N.B.2d 692, 224 Ind. 
640, 168 A.L.R. 1118. 

80. Mass.—^Kerr v. Palmieri, 91 N.E. 
2d 764, 325 Mass. 654. 

Pa.—In re Griffith’s Estate, 67 A.2d 
893, 368 Pa. 474—Huron v. Scho- 
maker, 1 A.2d 637, 132 Pa.Super. 
462. 

64 C.J. p 1226 note 83. 

81. Mich.—Cowen v. Chenot, 296 N. 
W. 837, 296 Mich- 678. 

Minn.—Wenger v. Wenger, 274 N.W. 
617, 200 Minn. 436. 

Pa,—In re Griffith’s Estate, 67 A.2d 
898, 868 Pa. 474—^In re Objections 
to Nomination Papers of "Socialist 
Labor," 1 A.2d 831, 332 Pa. 78— 
Huron v. Schomaker. 1 A.2d 637, 
132 Pa.Super. 462—Pearlman v. 
Newburger, 178 A. 402, 117 ra,Su- 
per. 328. 

64 C.J. p 1226 note 84. 

arot oonditioa prooodeat or subM- 

Statute providing that a justice of 
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a district court who has reserved his 
decision in a caso heard by him shall 
render his decision within four 
months from date when the hearing 
was closed unless time be extended 
as therein provided, is a regulation 
for orderly and convenient conduct of 
public business and not a condition 
precedent to validity of act done and 
docs not operate to impose a juris¬ 
dictional condition subsequent.—^Kerr 
V. Palmieri, 91 N.E 2d 764, 325 Ma.ss. 
554. 

82. Mich.—Cowen v. Chenot, 296 N. 
W. 837, 296 Mich. 678. 

Minn.—Wenger v. Wenger, 274 N.W. 
617, 200 Minn. 436. 

Pa.—In re Griffith’s Estate, 67 A-2d 
893, 368 Pa. 474—^Huron v. Scho¬ 
maker, 1 A.2d 637, 132 Pa.Super. 
462. 

64 C.J. p 1226 note 86. 

83. Pa.—Pearlman v. Newburger, 178 
A. 402, 117 Pa.Super. 328. 

84. Tex.—Rowe v. Gohlman, 98 S.W. 
1077, 44 Tex.Civ.App. 316. 

85. Ind.—McCray v. Humes, 18 N.E. 
500, 116 Ind. 103. 

86. Arlz.—Aldoua v. Intermountain 
Building & Loan Ass'n of Arizona, 
284 P. 363, 36 Arlz. 226. 

87. Ariz.—Aldous v. Intermountain 
Building & Loan Ass’n of Arizona, 
supra. 

88. Ga—Mairshall v. Livingston, 77 
Qa. 2L 
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the decision is rendered in the absence of counsel, 
the court should direct immediate notice to be given 
to the party’s attorneys.*9 

§ 606. - Amendment and Objections or 

Exceptions 

A decision rendered by the court without a Jury 
cannot be amended for the purpose of ampllfyina it. 
Objections and exceptions lie to the decision or to the 
rulings of the court on questions of law only. 

A decision rendered by the court in a trial with¬ 
out a jury cannot be amended for the purpose of 
amplifying it.^® One of the effects of such a prac¬ 
tice, it has been said, would be to extend the time 
for filing and prosecuting exceptions. To permit 
this to be done would be to nullify the statutes relat¬ 
ing to exceptions and the procedure thereundcr.^^ 

On a trial of a cause by the court without a 
jury, exceptions lie to the decision or to rulings of 
the court on questions of law only;^2 and under 
some statutes no exceptions lie even to decisions or 
rulings on matters of law unless the parties in the 
agreement to submit the cause to the court for 
trial without a jury expressly reserve the right to 
except,and such rule applies even if the final 
decision is erroneous as a matter of law.^^ The 
right to except for supposed errors of decision is 
not affected by the absence of a written finding by 
the circuit judge. ^5 Exceptions must be written and 
filed, and not taken orally.^® 

§ 607. Verdict 

Where a case la tried by the court without a jury, 
a formal verdict is neither necessary nor proper. 

Where a case is tried by the court without a jury. 
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a formal verdict is neither necessary®"^ nor proper.^® 
A decision of the court will have the force and ef¬ 
fect of a verdict by the jury.^® The court should 
render a judgment and not a verdict.^ 

§ 608. Withdrawal of Submission and Ap¬ 
pointment of Special Judge 

Under some statutes the submission of an Issue may 
be withdrawn, and a special Judge appointed to take 
Jurisdiction thereof. 

Under some statutes it is provided that if the 
judge fails to determine any issue of law or fact 
within ninety days after having taken it under ad¬ 
visement, on written application of any of the par¬ 
ties or their attorneys, duly filed in the clerk’s of¬ 
fice and called to the attention of the court before 
the announcement of the decision of the issue in 
question, the submission of the issue shall thereupon 
be withdrawn, and the judge before whom the cause 
is pending shall be disqualified to hear or determine 
any of the issues in the cause, and a special judge 
shall be appointed to take jurisdiction thereof, and 
such statutes, it has been held, create an optional 
procedural privilege which may be waived.® No 
arrangement between the court and one party to the 
action can effect a withdrawal of the cause from the 
advisement of the court.® A motion to withdraw a 
submission and appoint a special judge must be 
overruled where the moving party is responsible 
for,'* or consents to,^ the delay of the court in 
determining the issues. It is the duty of the trial 
court, on its own motion, to include in the record 
any facts which constitute a waiver of the privilege 
to compel withdrawal of submission, when these 
facts come to the knowledge of the judge in his 
capacity as judge of the cause.® 


89. Nev.—Llnvllle v. Scheellne, 93 
P. 225, 30 Nev. 106. 

90. R.I,—^Ashaway Nat. Bank v, Su¬ 
perior Court, 67 A- 623, 28 R.I. 365. 

91. R I,—Ashaway Nat. Bank v. Su¬ 
perior Court, supra. 

98. Me.—Prank v. Mallett, 42 A. 238, 
92 Me. 77. 

64 C.J. p 1226 note 96. 

93. Me.—Stern v. Fraser Paper, Lim¬ 
ited. 22 A.2d 129, 138 Me. 98, 136. 
64 C.J. p 1227 note 96. 

**Waiver” 

Where plaintiff agreed to Jury- 
waived hearing of original action, the 
case was "open," and opportunity was 
then before him to reserve the right 
to except on all questions of law 
which might subsequently arise In 


the case, and his failure to exercise 
such opportunity was a "waiver" of 
right to except, precluding him from 
thereafter maintaining writ of error, 
particularly where defendant was not 
responsible for plaintiff's failure to 
reserve right of exceptions, and right 
of exceptions was not lost to plain¬ 
tiff as result of contract with defend¬ 
ant, and both parties appeared and 
stood trial, and neither party was 
prevented by fraud or Inevitable ac¬ 
cident from being fully heard.—Stern 
V. Fraser Paper, Limited, supra, 

94. Me.—Stern v. Fraser Paper, Lim¬ 
ited, supra. 

96. Mich.—People v. Littlejohn, 11 
Mich. 60. 

96. N.Y.—McKeon v. See, 27 N.Y.Su¬ 


per. 449. affirmed 61 N.Y. 300, 10 
Am.R. 669. 

97. Iowa—Gray v. Phillips, Morr. 
430. 

64 C.J. p 1227 note 99. 

98. Mass—Bearce v. Bowker, 116 
Mass. 129. 

99. Miss.—Kelly v. Miller, 39 Miss. 
17. 

1. Mass—Bearce v. Bowker, 116 
Mass, 129. 

а. Ind.—State v. Wirt, 177 N.E. 441, 
203 Ind. 121. 

3. Ind.—State v, Wirt, supra. 

4. Ind.—State v. Wirt, supra, 

64 C.J. p 1227 note 7. 

б. Ind.—State v. Wirt, supra. 

6. Ind,—State v. Wirt, supra. 
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B. FINDINGS OF FACT AND CONCLUSIONS OF LAW 


§ 609. In General 

a. General considerations; definitions 

b. Nature and purpose 

a. General Considerations; Definitions 

A "finding of fact" Is a statement of the ultimate 
facts on which the law of the case must determine the 
rights of the parties, and is a finding of the propositions 
of fact which the evidence establishes. "Conclusions of 
law" are those conclusions which the trial Judge concludes 
flow from the ultimate facts. 

The term “finding’* ordinarily imports the ascer¬ 
tainment of facts by a judge,^ in a judicial proceed¬ 
ing,* his decision on those facts,^ resulting in the 
best j'udgment of the court of what the entire evi¬ 
dence establishes,^® and is the all-important and 
all-inclusive basis for judgment.The term com¬ 
monly applies to the result reached by a judge.^^ 
The term “finding” is never used in the statutes or 
in common parlance, to designate the decision of 
the appellate court on appeal,or the sitting of 
a court in banc,^^ since such courts generally have 


no fact-finding powers. Sometimes, however, as a 
matter of interpretation it has been treated as a 
ruling of law.t^ 

The phrase “findings of fact” has been defined as 
meaning a statement of the ultimate facts^® on 
which the law of the case must determine the 
rights of the parties, and are findings of the proposi¬ 
tions of fact which the evidence establishes, and 
not the evidence on which those ultimate facts are 
supposed to rcst.i7 It has also been defined as the 
determination by a court, found on the evidence of 
a fact averred by one party and denied by the 
othcr,^* or the written statement of each issuable 
fact established by the evidence,^® or a conclusion 
by way of reasonable inference from the evidence.2® 

“Conclusions of law” are those conclusions which 
the trial judge concludes flow from the ultimate 
facts as he finds them illuminated by subsidiary 
facts,2i and to arrive at and to apply legal con¬ 
clusions is the function of the court .22 Where a 


7. Cal.—Herman v. Glasscock, 155 P. 
2d 912, r.8 Cal.App,2(i 98. 

Maas,—Garden Cemetery Corp. v. 
Baker, 105 N.E. 1070, 218 Mass. 339, 
346, Ann.Cas.lOlGB 76. 

Ohio.—Carr v. Home Owners Loan 
Corp.. 76 N.E 2d 389, 148 Ohio St. 
633. 

Definitions, nature, purposes, and 
distinctions with respect to ver¬ 
dicts and findings of jury see su¬ 
pra 9 485. 

General or special findings see infra 
9 627. 

Sefere* and coroner 

The use of the term “judge" in¬ 
cludes a referee and coroner.—Renton 
V. Roberts, 186 S.E. 292, 53 Ga.App. 
121 . 

8 . Ohio.—Carr v. Home Owner.s 
Loan Corp., 76 N.E.2d 389, 148 Ohio 
St. 633. 

Or.—Maeder Steel Products Co. v 
Zanello, 220 P. 166, 109 Or. 662, 

25 C.J. p 1133 note 9. 

Tindingt 1)7 ooxnnlssions 

The rule embraces courts and com¬ 
missions acting in a Quasi judicial ca¬ 
pacity.—Sanders Bros. Radio Station 
V. Federal Communications Commis¬ 
sion. 106 F.2d 321, 70 App.D.C. 297, re¬ 
versed on other grounds Federal Com¬ 
munications Commission v. Sanders 
Bros. Radio Station, 60 S.Ct. 698, 309 
U.S. 470, 642, 84 L.Bd. 869, 1087-~Sag- 
inaw Broadcasting Co. v. Federal 
Communications Commission, 96 F.2d 
664, 68 App.D.C. 282, certiorari denied 
Gross V. Saginaw Broadcasting Co,, 
69 S.Ct. 72, 305 U.S. 613. 83 L.Ed. 391. I 


9. Ga.—Benton v. Roberts. 186 S E. 
292, 53 Ga.App. 121. 

Or.—Maeder .Steel Products Co. v. 

Zanello. 220 P. 165, 109 Or. 562. 
Pa—Nelson v. City of Philadelphia, 
9 Pa.Dist. & Co. 766. 

Wls.—-Williams v. Glblin, 67 N.W. 
1111, 86 Wis. 648. 

10. Cal.—^Herman v. Glas.gcook, 165 
P.2d 912, 68 Cal.App.2d 98. 

Me.—Perry v. Curtiss, 96 A.2d 662. 
Pa.—Pennsylvania Thresherman & 
Farmers' Mut. Cas. Ins. Co. v. Kauf¬ 
man, Com PI., 50 Lack.Jur. 165. 

11. Cal.—Boone v. Doyle Cattle Co., 
22 P.2d 642, 132 Cal.App. 365. 

Ohio.—Carr v. Home Owners Loan 
Corp, 76 N.E 2d 389. 148 Ohio St. 
533. 

12. Or.—Maeder Steel Products Co. 
v. Zanello, 220 P. 166, 109 Or. 662. 

13. Wis—Williams v. Giblin, 57 N. 
W. 1111, 86 Wls. 648. 

14. Pa.—^Jann v. Linton's Lunch, 29 
A.2d 219, 160 PaSuper. 653—Moore 
v. W. J. Gilmore Drug Co,, 200 A. 
260. 131 PaSuper. 349—Frltsch v. 
Eagle Const. Co., 93 Pittsb.Leg.J. 
181. 

15. Mass —Garden Cemetery Corp. 
V. Baker. 105 N.E. 1070, 218 Mass. 
339, 346—Clapp v. Wilder, 57 N.E. 
692. 176 Mass. 332, 337, 60 L.R.A. 
120 . 

16. Or.—Howard v. Klamath County, 
216 P.2d 362, 188 Or. 206—Larsen 
v. Martin, 143 P.2d 239, 172 Or. 605. 

Utah.—Sandall v. Hoskins, 137 P.2d 
819, 822, 104 Utah 50. 

What are “ultimate" facts see infra § 
629. 


17. Or—Howard V Klamath County, 
215 P.2d 362, 188 Or. 206—Larsen 
v. Martin, 143 P.2d 239, 172 Or. 006. 

18. Idaho.—C. I. T. Corp. v. Elliott, 
159 P.2d 891. 66 Idaho 384. 

Or. —Maeder Steel Products Co. v. 

Zanello. 220 P. 156, 109 Or. 662. 

25 C.J, p 1133 note 13. 

"Special verdict" distinguished 
Iowa.—Morbey v. Chicago, etc., R. Co., 
89 N.W. 106, 107, 116 Iowa 84. 

19. Nev.—Elder v. Prevert, 3 P. 237, 
18 Nev. 278. 

30. R.I.—Burns v. Rhode Island Tool 
Co., 85 A.2d 925, 79 R.I. 169—Es¬ 
mond Mills, Inc, v. Mollo, 78 A.2d 
366, 78 R.I. 27—Baccari v. W. T. 
Grant Co., 66 A.2d 552, 73 R.I. 376 
—Recchia v. Walsh-Kaiser Co., 43 
A 2d 313, 71 R.I. 208—Barker v. 
Narragan.sett Racing Ass’n, 16 A. 
2d 49.5, 65 R.I. 489, reargument de¬ 
nied 17 A.2d 23. 65 R I. 489—Jillson 
V. Ross, 94 A. 717, 38 R I. 145. 

21. Utah.—Sandall v. Hoskins, 137 
P.2d 819, 104 Utah 60. 

Judicial determinatioiui 

“Conclusions of law" are not minis¬ 
terial duties, but are fruits of judicial 
ascertainment.—Allen v. U. S., D.C. 
Tex., 10 r.2d 807, 809. 

Seolsion of court 

"Conclusion of law” Is the decision 
of the court on the facts found by 
the court when a trial has been had 
without a jury.—C, I. T. Corp. v. El¬ 
liott, 159 P.2d 891, 66 Idaho 384. 

33. La.—Igleslas v. Campbell, App., 
176 So. 145. 
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conclusion describes a legal status, or condition, or 
a legal offense, it is ordinarily termed a “conclusion 
of law;”23 and where the ultimate conclusion can 
be arrived at only by applying a rule of law, the 
result so reached embodies a conclusion of law.24 
The phrase has been contrasted with “allegation of 
fact” in the definition of Allegation 3 CJ.S., p. 
884, note 67, “finding of fact,”25 “conclusion of 
fact,”26 and “ultimate fact.”^'^ 

b. Nature and Purpose 

The making of findings of fact and conclusions of 
law is for the protection of both the court and the par- 
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ties. The purpose of such findings and conclusions Is 
to dispose of the Issues raised by the pleadings, and to 
facilitate a review of the cause if there is an appeal. 

The making of findings of fact and conclusions 
of law is for the protection of both court and 
partics.-s The purpose of such findings and con¬ 
clusions is to dispose of the issues raised by the 
pleadings,29 facilitate a review of the cause if there 
is an appeal^o by exhibiting the exact grounds on 
which the judgment rests,and to enable the ap¬ 
pellate court to determine whether the judgment 
appealed from is supported by sufficient facts.32 


23. Wlfi,—Travelers' Ins. Co. v. Hal- 
lauer, 111 N.W. 527. 131 AVis 371. 

12 C..T. p 388 note 15. 

24. Iowa.—Malllng:er v. Webster 
City Oil Co., 234 N.W. 254, 256, 211 
Iowa 847. 

26. U.S.—Lambert Lumber Co. v. 
Jones Engineering’ & Construction 
Co., C.C.A Mo., 47 r.2d 74, 77. 

Iowa.—Malllnger v Webster City Oil 
Co., 234 N.W. 264, 256, 211 Iowa 
847. 

Mo—Jones v. Century Coal Co., App.. 
46 SW.2d 19G, lOS—Schulte v. 
Grand Union Tea & ColTee Co,, App., 
43 S.W.2d 832, 833. 

Distinction between findings of fact 
and conclusions of law generally 
see infra § 647. 

26. Ill.-—Caywood v. Farrell, 51 N. | 
E, 775, 175 Ill. 480. 

Zn.ferea.ee drawn from evidentiary 
facta 

(1) As contradistinguished from 

“conclusion of law" "conclusion of j 
fact” ha-s been defined a.s meaning an 
Inference drawn from evidentiary | 
facts.—Caywood v. Farrell, 51 N.E, 
776, 175 Ill. 480, 482. ] 

(2) What are evidentiary facts see 
infra § 629. 

27. Mo—Malta v. Jackoway-Katz 
Cap Co., 82 S.W.2d 909, 913, 330 
Mo. 1000. 

Or.—Oregon Home Builders v. Mont¬ 
gomery Inv. Co., 184 P. 487, 489, 94 
Or. 349 

Wis.—Tesch v. Industrial Commis¬ 
sion, 229 NW. 194, 197, 200 Wis. 
616. 

66 C.J. p 1190 note 43 [b]—12 C.J. p 
388 note 16 [d]. 

28. Neb.—Donald v. Heller, 10 N.W. 
2d 447, 143 Neb. 600. 

64 C.J. p 1227 note 12. 

Onaxantees fair trial 

The rule requiring courts to make 
basic findings of fact is designed to 
insure the decision of cases according 
to the evidence and law, rather than 
arbitrarily and In derogation of facts 
and Issues involved, and to apprise 
parties and reviewing court of bases 
and validity of decisions thus ren¬ 


dered and avoid .sltuation.s In which 
reviewing court is left to surmise a.s 
to what actually occurred at trial.— 
Sanders Bros. Radio Station v. Feder¬ 
al Communications Commission, 106 
F.2d 321, 70 App.D.C. 297, reversed 
on other grounds Federal Communi¬ 
cations Commission v. Sanders Bros 
Radio Station, 60 S Ct. 693, 309 U.S 
470, 642, 84 L Ed. 869. 1037—Saginaw 
Broadcasting Co. v. Federal Commu- 
nlcation.s Commission, 96 F.2d 554, 68 
App D.C. 282, certiorari denied Gros.s 
v. Saginaw Broadcasting Co., 59 S Ct. 
72, 305 U.S. 613, 83 L.Ed. 391. 

29. Cal —Bertone v. City & County 
of San Francisco, 246 P 2d 29, 111 

' Cal.App.2d 679—Kenfleld v Weir, 

60 P2d 885, 16 Cal.App.2d 601. 
Neb—Donald v. Heller, 10 N.W.2d 
447, 143 Neb 600 
64 C J. p 1227 note 13. 

Pailure to make finding 

Failure to make finding on a ma¬ 
terial issue results in prejudicial er¬ 
ror entitling complaining party to re¬ 
versal if it appears from record that 
there was evidence Introduced as to 
such is.sue and the evidence was suf¬ 
ficient to sustain a finding in favor of 
such party —Bertrand v. pacific Elec 
Ry. Co., 116 I».2d 228, 46 Cal.App.2d 7. 
Means to set Mlde Judgment 

It is not the main purpose of find¬ 
ings to afford means whereby losing 
party may set aside a just Judgment. 
—Kenfleld v. Weir, 60 P.2d 885, 1C 
Cal.App 2d 601. 

30. Cal.—Herman v. Gla.sscock, 155 
P2d 912, 68 Cal.App 2d 98. 

Ind—Cleveland v, Palm, 199 N.E. 142, 
209 Ind. 382. 

Neb.—Donald v. Heller, 10 N.W.2d 
447, 143 Neb. 600. 

Wash.—Mertens v. Mertens, 227 P.2d 
724, 38 Wash.2d 55. 

Wis.—Brown v. Sucher, 45 N.W.2d 
73. 258 Wis. 123. 

64 C.J. p 1227 note 14. 

31. Cal.—Herman v. Glasscock, 165 
r.2d 912, 68 Cal,App.2d 98. 

N.M.—State Nat. Bank of El Paso, 
Tex., V. Cantrell, 127 P.2<i 246, 46 
N.M. 268. 

64 C.J. p 1227 note 14. 
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Basis of decision 

t’onn.—Hoyt v. City of Stamford, 1C5 
A. 357, 116 Conn, 402. 

Important right of litigant is to 
have a statement of facts. In a prop¬ 
er case on which the judgment was 
based, whereas the statement of the 
legal conclusion of the court, aside 
from its Judgment, is unimportant.— 
Khunk V. Shunk Mfg. Co., 93 N.E.2d 
321, 86 Ohio App. 467. 

Theory of case 

Object of findings of fact in a case 
tried without a jury is to a.scertaln 
the theory on winch the Judge decided 
the case, 

111 —Tarjan, for Use of LefkoW, V. 
National Surety Co., 268 111.App. 
232. 

Me—Sacro v. Sacre, 65 A.2d 692, 143 
Me 80, 173 A.L R, 1261. 

^32. Utah—In re I’eterson, 48 P.2d 
468, 87 Utah 144. 

Traverse same ground as trial court 

Under statute, the courts must 
make such specific findings of ulti¬ 
mate facts as will enable the appel¬ 
late court in reviewing such findings 
and the conclusions to traverse the 
same ground as the trial court.— 
Porter v. Mesilla Val. Cotton ITod- 
ucts, 76 P.2d 937, 42 N.M. 217. 
rindings la accordance with law 
Usually, facts may be separated 
from law by reque.sts for rulings in 
order to enable reviewing court to 
determine whether general finding of 
trial court was perml.s8ible in accord¬ 
ance with law on facts found by him, 
—Langdoc v. Gevaert Co. of America, 
61 N E 2d 780, 315 Mass. 8. 

Fiadiags aot mere techalcality 

"When a decision is accompanied 
by findings of fact, the reviewing 
court may decide whether the deci¬ 
sion reached by the court or commis¬ 
sion follows as a matter of law from 
the facts stated os Its basis, and also 
whether the facts so stated have any 
substantial support in the evidence. 
In the absence of findings of fact the 
reviewing tribunal can determine nei¬ 
ther of these things. The require¬ 
ment of findings is thus far from a 
technicality. On the contrary, Jt is 
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Findings of fact also serve the purpose of aiding 
a party to determine whether they warrant the 
legal conclusions reached by the court in rendering 
judgment in the case,^^ thus allowing a party spe¬ 
cifically to assign error to such conclusions of fact 
or law as are claimed to be erroneous,to the end 
that the trial court may withdraw or correct and 
amend them.^^ Since a request for findings is with 
a view of excepting to a decision on questions of 
law, until a party entitled to findings has them, he 
cannot determine what assignments of error he may 
desire to assert, and without such findings the 
reviewing court cannot consider his assignments 
of error.3® Findings of fact also avoid the neces¬ 
sity of an extended bill of exceptions on review.37 
In analogy to a finding by the jury, discussed supra 
§ 491, where the finding of the court with respect 
to the facts may be either general or special, the 
court finds a general verdict on all the issues for 
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plaintiff or defendant or its finds a special verdict.^* 
The findings by the trial court constitute the actual 
decision of the court.39 Once a judge has made 
his findings of fact, his functions as a trier of 
fact are ended, and his subsequent actions are per¬ 
formed in the capacity of a judge of the court.^9 

§ 610. General Authority and Duty to Make 

In some jurisdictions the court is not bound and 
cannot be compelled to make special findings of fact 
in an action at law tried before It without a Jury, but 
under some statutes and rules of court a mandatory 
duty is placed on court to state findings of fact and con* 
elusions of law. 

In some jurisdictions, in the absence of a statute 
or rule of court to the contrary,the court is not 
bound and cannot be compelled to make special 
findings of fact in an action at law tried before it 
without a jury,42 although it may, in its discre¬ 


te Insure against Star Chamber meth¬ 
ods, to make certain that justice 
shall be administered according to 
facts and law.’*—Saginaw Broadcast¬ 
ing Co. V. Federal Communications 
Commission, 96 F.2d 664, 68 App.D.C. 
282, certiorari denied Gross v, Sagi¬ 
naw Broadcasting Co., 69 S.Ct. 72, 
306 U.S. 613, 83 L. Ed. 391. 

33. Ohio.—Bauer v. Cleveland Ry. 
Co.. 47 N.E.2d 226, 141 Ohio St. 197 
—Shunk V. Shunk Mfg. Co., 93 N.B. 
2d 321, 36 Ohio App. 467. 

34. Ohio.—Manchester v. Cleveland 
Trust Co., App., 114 N.E2d 242— 
Shunk V, Shunk Mfg- Co., 93 N.E.2d 
321, 86 Ohio APP. 467. 

Tex,—Farmers & Merchants Nat. 
Bank v. Arrington, Clv.App., 98 S, 
W.2d 378. 

36. N.M.—State Nat, Bank of El 
Paso. Tex.. V. Cantrell, 127 P.2d 
246, 46 N.M. 268. 

36. Ohio.—Shunk v. Shunk Mfg. Co., 
93 N.E.2d 321, 86 Ohio App. 467. 

37. Ohio.—Bauer v. Cleveland Ry, 
Co., 47 N.E.2d 236. 141 Ohio St, 
197—Shunk v. Shvmk Mfg. Co., 93 
N,E.2d 321, 86 Ohio App. 467. 

36. U.S —Norris v. Jackson, Ill-, 9 
Wall. 125. 19 L.Ed. 608—^Rhodes v. 
U. S. National Bank, Ill., 66 F. 612, 
13 C.C.A. C12, 34 UR.A. 742. 

39. Cal,—Pereira v. Pereira, 244 P. 
2d 764, HI Cal.App.2d 359. 

“Bsoisloa*’ 

(1) Word ''decision'' is synony¬ 
mous with "finding." 

Cal.—Chambers v. Farnham, 179 P. 

42'3, 424, 39 Cal.App. 17. 

Ind.—Volderauer v. State, 143 N.E. 
674, 676, 196 Ind. 416—Scott v. 
Amsler, IS N.E.2d 890. 891, 106 
Ind.App. 131. 

(2) The word "decision" means the 
finding of the court, and It denotes a 


finding on the fact-s.—^Heekln Can Co. 
v. Porter, 46 N.E.2d 486, 221 Ind. 69. 

40. Pa.—^Evans v. Stewart, 167 A. 
616, 103 Pa.Super. 649. 

41. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of Californio, 74 P.' 
2d 761. 10 Cal.2d 307, affirmed $9 
S.Ct. 170, 305 U.S. 207, 83 L.Ed. 182, ' 
rehearing denied 69 S.Ct. 865, 305 

U. S. 675, 83 UEd. 437. 

Me. —Sacre v. Sacre, 56 A.2d 692, 143 , 
Me. 80, 173 A.L.R. 1261—Mitchell 

V. Mitchell, 11 A.2d 898, 136 Me. 
406, 

42. U.S.—Weeks v. White, C.C.A. 
Maas., 77 F.2d 817—Carter v. U. S., 
B.C.Mo., 9 F.Supp. 782. 

Mass.—In re Loeb, 62 N.E,2d 87, 316 
Mass. 191—Van Valkenburg v, 

' Slowlck. 61 N.E.2d 434, 814 Mass. 

* 763—Campanale v. General Ice 

' Cream Corp., 49 N.E.2d 1018, 314 
Ma.ss. 387—Codman v, Beane. 45 
I N.E.2d 048, 312 Mass, 670—Meml- 
shlan V. Phipps, 42 N.E.2d 277, 311 
I Mass. 621—Gosselln v. Silver, 17 
N.E.2d 706, 301 Mass. 4'8l--Dolham 
! v, Peterson, 9 N.B.2d 406, 297 Mass. 

479—Industrial Bankers of Ma-ssa- 
I chuettta v. Reid, Murdoch & Co., 

I 8 N.E.2d 19, 297 Moss. 119—-Nich¬ 
olas v. Lewis Furniture Co., 198 N. 
j E. 763, 292 Mass. 600—Gordon v. 

Harris, 195 N.E. 744, 290 Mass. 482 
! —^Wrobel v. General Accident, Fire 

I & Life Assur. Corporation, 192 
N.E. 498. 288 Mass. 206—Genard v. 

! Hosmer. 189 N.E. 46. 285 Mass. 259, 

I 91 A.L.B. 643—Crowinshleld Shlp- 
; building Co. v. Jackson, 186 N.E. 87, 

I 283 Mass. 21. 

64 aj. P 1227 note 17. 

I Necessity of finding ultimate facts 
I see infra { 629. 

I At oowmosi lav 

The finding of an issue of fact 
I by the court on the evidence, either 
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with or without the consent of par- 
1 ties, was a proceeding unknown at 
the common law. 

U. a, —^Wear v. Mayer, C.C.Mo., 6 E. 
658. 2 McCrary 172. 

3 C.J. p 611 note 16. 

scatters of fact 

Plaintiff was not entitled to and 
Judge could not he required to make 
requested finding on stated grounds 
dealing only with matters of fact, 
particularly where. Instead of stat¬ 
ing such facts hypothetically, plain¬ 
tiff assumed the truth of the mat¬ 
ters contained in such grounds and 
on such assumptions requested not 
only a ruling of law as to each of 
them, but also an Implied finding of 
all the facts Involved in each of the 
alleged grounds, even though Judge 
In refusing such request made find¬ 
ings on most of the material mat¬ 
ters embraced In such grounds.— 
Strachan v. Prudential Ins. Co. of 
America, 73 N.B.2d 840, 321 Mass. 
507. 

Xixpresa or implied findings 

j On the law side of court, n Judge 
I cannot be required to make any ex¬ 
press or implied findings of fact.— 
Uberatore v. Town of Framingham, 
63 N.E.2d 6G1, 315 Mass. 638. 

Ordinary mlc 

Where there was nothing to take 
case out of ordinary rule that a 
trial Judge sitting without a Jury 
In a law action is not required, even 
on request, to make special findings 
of fact. Judge was not required to 
make special findings of fact with 
respect to grounds specified in plain¬ 
tiff’s request for ruling which raised 
question whether, on all the evi¬ 
dence, a finding for plaintiff was re¬ 
quired as matter of law.—Memishlan 

V. Phipps, 42 N.E.2d 277, 311 Mass. 
621. 
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tion, do so>s Under some statutes and rules of 
court, however, on the trial of a case before it with¬ 
out a jury, the court must, as a basis of its judg¬ 
ment, state findings of fact and conclusions of 
law,^* unless they are waived, as discussed infra 
§ 613; but a failure to do so does not render a judg¬ 


ment entered thereon absolutely void/S The man¬ 
datory provision of such statutes includes an ob¬ 
ligation on the part of the court to answer all inter¬ 
rogatories involving the ultimate facts of the con¬ 
troversy,and a trial court which refuses a party’s 
requested findings of fact and conclusions of law 


Ztexnlzatloii of damaffea 

(1) In the absence of a statute to 
the contrary the court need not item¬ 
ize damages In Its findings,—Fergu¬ 
son v. Rochford, 79 A. 177, 84 Conn. 
202, Ann.Cas.l9l2B 1212. 

(2) Where the cause Is tried by 
the court, the court need not segre¬ 
gate in its findings the amount of 
actual damages from the amount 
given as exemplary damages, in the 
absence of a reduest.—Foley v. Mar¬ 
tin, 71 P. 166, 75 P. 842, 142 Cal. 
266, 100 Am.S.R. 123. 

43. U.S.—U. S. V. Dickinson, C.C.A. 
Mass., 95 P.2d 66—Fred W. Mears 
Heel Co. v. Walley, C.C.A.Me., 71 
F.2d 876, certiorari denied Fred 
W. Mears Heel Co. v. Walley, 65 
S.Ct. 122, 293 U.S. 605, 79 L.Ed. 
696. 

Mass.—Memlshian v. Phipps, 42 N.E. 
2d 277, 311 Mass. 621. 

C.J. p 1228 note 18. 

Oompleteneas of findings 

It is discretionary with the trial 
Judge whether he shall make any 
express findings of fact and wheth¬ 
er to state all the facts found or 
only part of them.—In re Loeb, 62 
N.E,2d 37, 316 Moss. 191. 

44 . Ariz.—Keystone Copper Min. Co. 
v. Miller, 164 P.2d 603, 63 Ariz. 
644—Schwartz v. Schwartz, 79 P. 
2d 601, 52 Ariz. 106, 116 A.L.R. 
633. 

Cal.—Howard v. General Petroleum 
Corp., 2'38 P.2d 146, 108 Cal.App. 
2d 25—Gilmore v. Gilmore, 221 P. 
2d 123, 99 Cal,App.2d 186—Hermain 
V. Glasscock, 155 P.2d 912, 68 Cal. 
App.2d 98 —Corpus Jturls cited in 
Euclid Candy Co. v. International 
L. & W. Union, 121 P.2d 91, 93, 
49 Cal.App.2d 137—^Easterly v. 
Cook, 36 P.2d 164, 140 Cal.App, 
116 . 

Hawaii.'—^Matsuo v. Texeira, 34 Ha¬ 
waii 679. 

Ind.—Patterson v. City of Gary, 190 
N.E. 820. 98 Ind.App. 623. 

Kan.—Eresch v. Guipre, 61 P.2d 1016, 
142 Kan. 747. 

Ky.—d>atterson v. Miracle, 69 S.W.2d 
708. 253 Ky. 847. 

Mich.—^Allen v. Currier Lumber Co., 
61 N.W.2d 138, 337 Mich. 696. 

Mo.—^Witte V. Cooke Tractor Co., 
App., 261 S.W.2d 661. 

N.M.—Goldenberg v. Village of Cap- 
itan, 208 P.2d 370, SB N.M. 137— 
Porter v. Meailla Val. Cotton Prod¬ 
ucts, 76 P.2d 937, 42 N.M. 217. 
N.T.—Sslzman v. Sakofsky, S8 N.T. 
S.2d 89. 196 Misc. 166. 


N.D.—Crane v. Bank, 144 N.W. 96. 

I 26 N.D. 268. 

Ohio.—Bauer v. Cleveland Ry. Co., 

I 47 N.E.2d 226, 141 Ohio St 197— 
I Manchester v. Cleveland Trust Co., 
App., 114 N.E.2d 242—Heiland v. 
Hildebrand, 70 N.B.2d 678, 81 Ohio 
App. 25, 

S.D.—Boshart v. National Ben. Ass’n 
of Mitchell, 273 N.W. 7, 65 S.D. 260 
—Central Loan & Investment Co. 
V. Lolseau, 239 N.W. 487, 59 S. 
D. 255. 

Tex.—Barnett v. Barnett, Clv.App., 
98 S.W.2d 216. 

Vt.—Hammond's, Inc., v. Flanders, 
191 A. 925, 109 Vt. 78. 

Wash.—Tobacco v. Rubatlno, 212 P. 
2d 1019. 36 Wash 2d 398—State ex 
rel. Tollefson v. Novak, 110 P.2d 
636, 7 Wash. 2d 644—Buob v. Fee- 
naughty Machinery Co., 90 P.2d 
1024, 199 Wash. 266—Kiet* v. Gold 
Point Mines, 87 r.2d 277, 198 Wash. 
112, amended on other grounds 90 
P.2d 1017, 198 Wash. 112—Walters 
V. Munson, 30 P.2d 224, 176 Wash. 
469. 

64 C.J, p 1228 note 21, 

Ameadment of rule to iuolnds sanity 
cases 

(1) Superior Court rule which re¬ 
quires trial court to make findings 
of fact In all cases legal or equitable 
does not require findings of fact 
and conclusions of law where they 
were not formerly required In actions 
at law.—State ex rel. Washington 
Water Power Co. v. Superior Court 
for Chelan County, 260 P.2d 636, 41 
Wash.2d 484. 

(2) The rule as amended adds noth¬ 
ing new to law cases, since the rule 
as to law cases restates a statutory 
rule, and the rule applies not only 
where there is Judgment for plaintiff, 
but also where the Judgment is for 
the defendant, where there has been 
a complete trial on the merits.— 
Bowman v. Webster, 263 P.2d 934, 42 
Wash. 2d 129. 

CoasolidatioA of aotloiM for con¬ 
venience did not deprive trial court 
of right or duty to make special find¬ 
ings.—Globe Indemnity Co. v. Honi- 
fy, 20 P,2d 689. 217 Cal. 721, follow¬ 
ed in Latourette-Fical Co. v. Hanify, 
20 P.2d 693, 217 Cal. 791. 
rindiags aa basis for costs 
Trial court properly made findings 
of fact which were recited In Judg¬ 
ment and on which findings action of 
court in taxing costs was predicat¬ 
ed.—Taylor v, Taylor, Tex.Clv.App,, 

1 91 S.W.2d 394. 


riadiags oa all material issues 

Cal.—Shenson v. Shenson, 2G9 P.2d 
170, 124 Cal.App.2d 747, rehearing 
denied 270 P.2d 896. 124 Cal.App. 
2d 747. 

Implied ftadlags 

Former doctrine of implied find¬ 
ings has no place In legal system of 
California since adoption of Code 
which expressly requires that facts 
found be stated.—People v. Ocean 
Shore R. R., 72 P.2d 167, 22 Cal.App. 

I 2d 657. 

Bight to findings held substantial 
I right 

Cal.—People v. Ocean Shore R. R., 72 
j P.2d 167, 22 CaI.App.2d 667. 

I la Missonrl 

: (1) Under V.A.M.S. 9 510.310 and 

similar earlier statutes, In the ab¬ 
sence of a specific request by coun- 
I sel for findings on any of the prln- 
I cipal controverted fact issues, the 
court may make a finding of facts.— 
Conley v. Crown Coach Co., 169 S.W. 

I 2d 281, 348 Mo. 1243—Swanson, Inc., 
v. Central Surety & Insurance Corp., 
121 S.W.2d 783. 343 Mo. 360. 

(2) Other particulars of rule un¬ 
der Missouri statutes see 64 C.J. p 
1228 note 21 [b], 

Za Oregoa 

(1) In the trial of a case before 
a Judge without a jury in a law ac¬ 
tion, the Judge is not required to file 
conclusions of law.—^Howard v. Kla¬ 
math County, 216 P.2d 362, 188 Or. 
206. 

(2) Under statute authorizing any 
litigant to object to findings made 
by trial court and to request other 
different or additional findings, trial 
court has discretion to determine 
whether findings shall be general or 
special.—Howard v, Klamath County, 
215 P.2d 362, 188 Or. 206—Ervast v. 
Sterling. 68 P.2d 137, 166 Or. 432. 

(3) If trial court elects to make 
special findings within its discre¬ 
tion, it is not bound to make, find¬ 
ings on every matter requested by a 
litigant.—Howard v. Klamath Coun¬ 
ty, 215 P.2d 362, 188 Or, 205. 

^ (4) Decisions under former Oregon 

statute requiring court to state the 
facts found and conclusions of law 
separately see 64 C.J. p 1228 note 2L 

45. Utah,—Openshaw v. Young, 162 
P.2d 84, 107 Utah 399. 

46 . Ohio.—Heiland v. Hildebrand, 70 
1 N.E.2d 678, 81 Ohio App. 25. 
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§§ 610-611 TRIAL 

without making specific findings and conclusions of 
its own has failed to comply with a rule requiring 
the court to make findings of fact and conclusions 
of law pertinent to the case.^"^ Such a statute is 
not authority for a court peremptorily to withdraw 
a case from the jury so that the court may state 
its findings and conclusions, since to allow the court 
to so act would in effect be a denial of the right 
of trial by jury.'** Where it is the duty of the 
trial court to make special findings of fact when 
requested, it has been stated that a special finding 
serves little or no useful purpose, since the appellate 
courts are required by statute to review the trial 
court on the facts notwith.standing any special find¬ 
ings made by the trial coiirt.^^ 

§611. -In Particular Actions or Pro¬ 

ceedings 

a. In general 

b. Suit in equity 


89 C.J.S. 

a. In General 

Findings of fact and conclusions of law are not re¬ 
quired in special proceedings or In Interlocutory proceed¬ 
ings. 

Where the statute requiring findings is mandatory, 
findings are required in all civil actions^® which 
are within the scope of the statute.Findings of 
fact and conclusions of law, although appropri- 
atc,^2 are not nccessary63 in a special proceeding, 
particularly where a statute so provides.^^ Findings 
arc required only when a statute dealing with spe¬ 
cial proceedings so provides either expressly or im¬ 
pliedly, and where a statute dealing with a par¬ 
ticular special proceeding is silent as to the re¬ 
quirement of findings, none is recjuired.^5 Also, 
findings are not required in interlocutory proceed¬ 
ings,^® or where an order not amounting to a judg¬ 
ment is made,®*^ or in third party claim proceed- 
ings.S* On the other hand, where an order in the 
nature of a final judgment is made in the progress 
of a case, the rules concerning the making of find¬ 
ings are applicable.The prosecution of a claim 


47. N.M.-—State Nat. BanK of El 
Paso, Tex., v. Cantrell, 127 P.2d 
246. 40 N.M. 268. 

48. Tex.—Cox v. Rhodes, Civ App., 
2133 S.W.2d 924. 

49. Ala.—Roden & Son v. State, 3 So. 
2d 420, 30 Ala.App. 229—Green v. 
Marlin, 121 So. 19, 219 Ala. 27— 
Shepherd v. Scott’s Chapel, A. M. 
E. Zion Church, 112 So 905. 216 
Ala. 193—Smith v, Kennedy, 108 .So, 
664, 214 Ala. 427—Shaw v. Knight, 
102 So. 701, 212 Ala. 356. 

60. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 74 P. 
2d 761, 10 Cal.2d 307, affirmed 69 
S.Ct. 170, 305 U.S. 297, S3 L.Ed. 
182, rehearing denied 69 S.Ct. 355, 
306 U.S. 676, 83 L.Ed, 437. 

xroaservioa of process 

On motion to set aside judgment 
for nonservice of process, trial judge 
on request duly made must find facts, 
so that ruling on motion may bo re¬ 
viewed, and refusal to accede to re¬ 
quest Is reversible error.—Dunn v. 
Wilson, 187 S.E. 802, 210 N.C. 493. 

Whsrs no distinction Is mads by 
statute as to the type or nature of 
the action with respect to the neces¬ 
sity to make findings, it is enough 
that the trial is by the court with¬ 
out a jury, and the statute Is applica¬ 
ble to both law and equity.—Salzman 
v. Sakofsky, 89 N.Y.S.2d 39, 195 Misc. 
166. 

61. Case cognisable by Justice 

A civil court judge before whom 
the case was tried was not required 
to make findings or statement of 
grounds of decision, where the case 
was one cognizable by a Justice of 


the peace —Forkenbrldge v. Excel¬ 
sior Mut. Building & Loan A.ss’n, 2 
NW.2d 702. 240 Wis. 82. 

52. N.T.—In re Deveraux, 269 N Y. 
S. 127, 150 Misc. 3-37. affirmed 271 
N.Y S. 1018, 242 A'pp Dlv. 603—In 
re Ahelove, 24.5 N.Y.S. 442, 138 
Misc. 241. 

53. Cal—In re Adoption of Pitcher, 
230 P.2d 449. 103 Cal.App.2d 859 

Wis.—In re Henry S. Cooper, Inc., 

2 N.W.2d 866, 240 Wis. 377. 

64 C.J. p 1228 note 34. 

Proceeding for rehabilitation of in- 
solvent Insurance company 
Cal.—Carpenter v. Pacific Mut. Life 
Ins. Co of California, 74 P.2d 761, 
10 Cal 2d 307. affirmed 69 S.Ct. 170, | 
306 U.S. 297. 83 L Ed. 182. rehear¬ 
ing denied 69 S.Ct. 355. 306 U.S. i 
675, 83 L.Ed. 437. 

54. Idaho.—Chaney v. Village of 

Middleton, 72 P.2d 860, 68 Idaho 
289. I 

55 . Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 74 P.2d 
761, 10 Cal.2d 307, affirmed 69 S.Ct. | 
170, 306 U.S. 297, 83 L.Ed. 182, re¬ 
hearing denied 69 S.Ct. 356, 305 
U.S. 673, 8S L.Ed. 437. 

Proceeding for annulment 
Me.—Mitchell v, Mitchell, 11 A.2d 
898, 136 Me. 406. 

56. Conn—Olcott v. Pendleton, 22 
A.2d 633, 128 Conn 292. 

I Minn.—Bliss v. Griswold. 26 N.W. 
2d 302, 222 Minn. 494—Fryberger v. 
Anderson, 147 N.W. 107. 125 Minn. 
322. 

67. N.D.— Corpus Yuris cited in 

First Nat. Bank of Waseca v. Paul¬ 
son, 296 N.W. 84, 86, 70 N.D. 383. 
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Utah,—Mower v. McCarthy, 245 P. 
2d 224. 

64 C.J. p 1228 note 26. 

After motion 

Trial court is not required to make 
finding.^ in an order made after mo¬ 
tion,—Parker v. Parker, 236 P.2d 828, 
107 Cal.APP.2d 216. 

64 C.J. p 1228 note 26 [a]. 

Brief order sustaining plea of pxiv. 
ilege 

Tex.—Gola.sinski v. Warren Refrig¬ 
erator Co., Civ.App, 226 S.W.2d 
220 . 

Hearing of motion to dismiss trus¬ 
tees 

Vt.—Grant v. Goodrich, 199 A. 246, 
109 Vt. 462. 

Motion submitted on affidavits 

In deciding motion submitted on 
affidavits, trial court is not required 
to make findings of fact.—Streiss- 
guth V. Chase Securitie.s Corp., 268 
N.W. 638, 198 Minn. 17. 

Order appointing receiver 

Minn—Bliss v. Griswold, 25 N.W. 

2d 302, 222 Minn. 494. 

Befnsal to allow fees and expenses 
charged as costs 

N.M.—Frank A. Hubbell Co. v. Curtis, 
58 P.2d 1163, 40 N.M. 234. 

Verdict or finding in lieu of verdict 
Where no verdict or finding in lieu 
of verdict had been rendered, trial 
court properly refused to answer in¬ 
terrogatories —Heiland v. Hilde¬ 
brand, 70 N.E 2d 678, 81 Ohio App. 26. 

68. Cal.—Getz v. Whisenant, 208 P. 
2d 708, 93 Cal.App.2d 182. 

69. Conn.—Hiss v. Hiss, 64 A.2d 173, 
135 Conn. 333. 
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against the state before a court of claims is within 
a statute requiring findings of fact and conclusions 
of law.®® A statute requiring findings where ques¬ 
tions of fact are tried by a court is applicable in an 
action for declaratory relief where questions of 
fact are put in issue by pleadings.®^ It is not ob¬ 
jectionable for a judge to include in his judgment 
fact findings in proceedings had in vacation.®^ 

b. Suit in Equity 

In some Jurisdictions, in a suit of an equitable 
nature, the trial court Is not required to state findings 
of fact and conclusions of law, but In other Jurisdictions 
findings are neceesar/. 

Where a judge is not required to comply with a 
request for specific findings of fact in an action 
at law, compliance with such a request is not rc- 
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quired in an equity case.®* In some jurisdictions 
statutes requiring the trial court to state findings of 
fact and conclusions of law are deemed applicable 
only in actions at law and not in suits in equity;®® 
so that a trial court need not make special findings 
of fact,®® or conclusions of law,®® although it may 
in its discretion do so.®'^ In other jurisdictions find¬ 
ings are necessary in an equity case®® when re¬ 
quested,®® and not waived."^® Also a trial court may 
make ancillary findings to controlling issues found 
by a jury to support a decree which the court may 
enter pursuant to its power to grant full relief in 
an equity suit.’^i A statute which requires a chan¬ 
cellor to file written findings of fact, has no ap¬ 
plication to a case tried by a jury demanded by the 

parties.'^2 


60. Ind.—state v. Scott Const. Co , 
166 N.E. 775, 89 Ind.App. 714— 
State V. Wriffhl, 161 NE. 839. U2 
N.E. 695. 89 lnd.App. 244. 

61. Cal.—People v. Superior Court 
In and for City and County of 
San Francisco, 74 P.2d 326, 24 Cal. 
App.2d 8. 

62. Tex.—White v. Perkins, Civ.App., 
65 S.W.2d 423. 

63. Mass.—City of Boston v. Dolan. 
10 N.E.2d 276, 298 Maas 346. 

64. Mo.—Walther v. Null, 134 S.W. 
993, 233 Mo. 104. 

64 C.J. p 1229 noto 29. 

65. Kv—Patterson v. Miracle, €9 
S.W.2d 708. 253 Ky. 347 

Or.—Marr v. Dunn, 158 P.2d 651, 176 
Or. 442—Wickwire v. King, 88 P 
2d 803, 161 Or. 369. 

Requirement of findings in equity 
cases generally see Equity S 493. 
Dismissal of cross oomplaiat 

Where trial court determined that 
defendants were not entitled to equi¬ 
table relief sought In their cross 
complaint, dismissal of cross com¬ 
plaint without making findings of 
fact thereon was not error —Port¬ 
land Mortg. Co. V. Elder, 53 r.2d 1045, 
162 Or. 406. 

ITadsr Olva Praetlos Act 

Ill.—Molner v. Cartenos, 112 N.E.2d 
470, 415 III. 172. 

Xa IKlssoari 

(1) The rule stated In the text has 
been applied.—^Bank of Brimson v. 
Graham. 76 S.W.2d 376, 336 Mo. 1196, 
96 A.L.R. 399. 

(2) It has been stated, however, 
that a trial court must hear an equi¬ 
ty case on Its merits and make find¬ 
ing of facts as basis for entry of 
final decree, either granting plaintiff 
relief to which he may be entitled 
or dismissing bill if facts disclose 
a want of equity.—Hoynes v. Hoynes, 
App., 218 S.W.2d 823. 

(9) Error cannot be assigned on | 


the action of the trial court in giving 
or refusing of findings of fact.— 
Maryland Cas. Co. v. Dobbin, 108 S. 
W.2d 166, 232 Mo App. 557. 

66. Ky —Patterson v. Miracle, 69 S. 
W.2d 708, 263 Ky. 347. 

Mo.—ll.ank of Brimson v. Graham, 
76 S.W.2d 376. 335 Mo. 1196, 96 A 
L.R. 399. 

67. Arlz.—Berry v. Solomon, 137 P. 
2a 386, CO Atiz. 333. 

68. Cal —Consolidated Irr. Dist. v. 
Oaw.shnw, 20 P 2d 119. 130 Cal. 
App 455. followed in 20 P.2d 122, 
130 Cal.App. 463 

N.Y—Salzman v Sukofsky, 89 N.T. 

S.2d 39, 195 Misc. 166. 

Pa.—Duquesne Slag Products Co. V. 
AVool worth, Com.Pl, 62 Dauph.Co. 
431—Penni^ylvanla Thresherman & 
Farmers’ Mut. Cas. Ins. Co. v. 
Kaufman, Com.Pl., 50 Lack.Jur. 166 
—Kahan v. Greenfield, Com,Pl., 31 
West.Co. 9. 

UtaJi.—Mower v. McCarthy, 215 P.2d 
224. 

64 C.J. p 1229 note 30. 

Xn WaslilBgton 

(1) Under Rules on Appeal, rule 
43, nndlng.s aro required In equity 
ca.scs.^—Bowman v. Webster, 253 P. 
2d 934. 42 Wa8h.2d 129—State ex 
rel. Washington Water Power Co. v. 
Superior Court for Chelan County, 
260 p.2d 636. 41 Wash.2d 484—Det- 
jen V. Detjen, 244 P 2d 238. 40 Wash. 
2d 479. 

(2) Prior to the adoption of this 
rule, findings in equity coses were 
unnecessary.—Group Health Co-op. 
of Puget Sound V. King County Med¬ 
ical Soc.. 237 P.2d 737, 39 Wash.2d 
586—Fisher v. Hagstrom, 214 P.2d 
664. 35 Waah.2d 6'32—Darnell v. Noel, 
208 r.2d 1194, 34 Wash.2d 428—Osawa 
V. Onlshl, 206 P.2d 498, 33 Waah.2d 
646—Black v. Porter, 198 P.2d 670, 
31 Wash,2d 664—Mullally v. Parks, 
190 P.2d 107, 29 Wash,2d 899—Win- 
gard V. Pierce County, 160 P.2d 1009, j 
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I 23 Wash 2d 296—Jones v. Mallon, 101 
P.2d 332, 3 Wtish.2d 382—Kletz v. 
Gold I’oint Mines. 87 P.2d 277, 198 
Wa.sh. 112, amended 90 P.2d 1017. 
198 Wash. 112—^Incorporated Invest¬ 
ors V. Bridges. 34 P.2d 881, 178 Wash. 
321—Wilkeaon v. Rector, etc., of St. 
Duke’s Parish of Tacoma, 29 P.2d 
748, 17G Wash. 377—64 C.J. p 1229 
note 29. 

(3) While unnecessary such find¬ 
ings were permissible.—^Eckley v. 
Bonded Adjustment Co., 190 r.2d 
718. 30 Wash 2d 96, 1 A.L.R.2d 717 
—Jones V. Mallon, supra—Oregon 
Mut. Life In.s. Co. v. Dixon, 78 P.2d 
694, 194 Wash. 522. 

(4) ,Sueh findings were given great 
weight when entered.—Group Health 
Co-op of Puget Hound v. King Coun¬ 
ty Medical Hoc., 237 P.2d 737, 39 
Wash 2d 686—Fisher v. Hagstrom, 
214 P.2d 654, 23 Wash 2d 632—Dar¬ 
nell v. Noel, 208 P.2d 1194, 34 Wash. 
2d 428—Osawa v. Oniahl, 205 P.2d 
498, 33 Wash.2d 646. 

(5) Prior to the adoption of the 
rule, the mere designation of a Judg¬ 
ment as a decree, or directions In a 
Judgment amounting to rescission of 
a contract between the parties did 
not turn a law action Into an equita¬ 
ble one so as to obviate the necessity 
of fact findings and conclusions of 
law to support the Judgment, since 
substance of action, not what it was 
called, or directed a party to do, was 
controlling.—Buob v. Feenaughty 
Machinery Co., 90 P.2d 1024, 199 
Wash. 25C. 

69. Me.—Mitchell v. Mitchell, II A. 
2d 898, 136 Me. 406. 

70. Cal.—Holland v. Kelly, 169 P. 
1000, 177 Cal. 43, 

Waiver see infra § 61'3. 

71. Tex.—Bell v. Board of Directors 
of Pythian Widows and Orphans 
Home, Clv-App., 219 S.W.2d 93, re¬ 
fused no reversible error. 

78. Tenn.—^National Life & Accident 
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§ 612. -In Particular Situations 

a. In general 

b. Agreed or stipulated facts 

c. Dismissal or nonsuit 

d. Jury trial 

e. Direction of verdict or motion there¬ 

for 

a. In General 

Under some statutes findings of fact are necessary 
In a case tried to a court without a Jury where fact 
questions are raised by the pleadings and evidence. 

A code or statutory provision requiring findings 
of fact and conclusions of law is applicable and 
must be complied with where an action within the 
scope of the code or statutory provision is tried and 
determined on the merits by the court without a 
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JuryJ® and issues or controverted questions of fact 
are raised by the pleadings and evidence,'^^ and the 
making of such findings and conclusions is properly 
and seasonably requested^® and not waived^® by a 
party. On the other hand, findings are not neces¬ 
sary where no issue of fact is presented by the 
pleadings and evidence,where judgment is ren¬ 
dered by default,by consent,"^5> or on the plead¬ 
ings, as discussed in Pleading § 508(2) b, or where 
there has been no inquiry as to the facts,or 
where the question decided is one of law.^l Like¬ 
wise, findings of fact are not required where the 
trial court hears no evidence,where special ex¬ 
ceptions to the pleadings are sustained,®^ where the 
court has disposed of the issues presented by a 
written and signed opinion and the parties have been 
directed to submit a judgment on notice in ac- 


Ins. Co. V. American Trust Co., €8 i 
S.W.2d 971, 17 Tenn.App. 616~De 
Kalb County v. Tennessee Electric 
Power Co.. 67 S.W.2d 6B5, 17 Tenn. | 
App. 843, 1 

73. Minn.—Fredsall v. Minnesota 
State Life Ins. Co.. 289 N.W, 780, 
207 Minn. 18. 

N.M.—^Wilson v. Schermerhorn Oil 
Co., 245 P.2d 845, 56 N M. 512— 
Prank A. Hubbell Co. v. Curtis, 68 
P.2d 1163, 40 N.M. 2.74—Morrow 
V. Martinez. 200 P. 1071, 27 N.M. 
354. 

Vt.—Butler V. Milton Co-op. Dairy 
Corp., 28 A.2d 395, 112 Vt. 617— 
Conn Boston Co. v. Griswold, 157 
A, C7, 104 Vt. 89. 

G4 Q.J. p 1229 note 33. 

Raopauad oaaa 

Where trial court in setting aside 
flndlngs of fact, conclusions of law, 
and judgments, was acting under 
statute authorizing reopening of 
case for additional evidence, It was 
duty of court, after receiving addi¬ 
tional evidence, to make new findings 
of fact, conclusions of law.—<5ardner 
V. Rich Mfg. Co., 158 P.2d 23, 68 Cal. 
App.2d 725. 

74. Cal.—Bertrand v. Pacific Elec. 
Ry. Co., 115 P.2d 228, 46 Cal.App. 
2d 7. 

Minn.—In re Swick, 119 N.W. 791, 107 
Minn. 130. 

04 C.J. p 1229 note 35. 

Zf avldeaca is ooiifllcting, it Is er¬ 
ror, when timely request Is made 
therefor, to refuse to file flndlngs 
of fact and conclusions of law.— 
Treadaway v. Hodges, Tex.Civ.App., 
125 S.W.2d '386—64 C.J. p 1229 note 
35 [aj, 

Where case depends on parol evi- | 
denoe, the truth of which is denied 
or not admitted, or where substan-1 
tial evidence for respective parties is 
contradictory and conflicting, judge 1 
or Jury aa trier of the facts should 
make a finding of the facts.—Noble I 


V. Missouri Ins. Co., Mo., 204 S.W.2d 
446. 

75. N.H,—^Wentworth Bus Lines v. 

Sanborn, 104 A.2d 392. 

Ohio.—Bauer v. Cleveland Ry. Co., 
47 N.E.2d 225, 141 Ohio St. 197— 
Manchester v. Cleveland Trust Co., 
App., 114 N.E.2d 242—^Helland v. 
Hildebrand, 70 N.E.2d 678, 81 Ohio 
App. 26. 

64 C.J. p 1229 note 36. 

Necessity and sufficiency of request 
see Infra §( 616-621. 

70. Cal.—Bertrand v. Pacific Elec. 
Ry. Co.. 116 P.2d 228. 46 Cal.App. 
2d 7. 

64 C.J. p 1229 note 37. 

77. Cal.—In re Schaetzel’s Estate. 
112 P.2d 324, 44 Cal.App.2d 320 
—Crane Co. v. Berwick Trenching 
Corporation, 32 P.2d 387, 138 Cal. 
App. 819. 

Colo.—Home Owners' Loan Corp. v. 

Meyer, 136 P.2d 282, 110 Colo. 501. 
Mo.—Price v. Gordon. 147 S.W.2d 609, 
347 Mo. 354—Painter v. Prudential 
Ins. Co. of America, 71 S.W.2d 483, 
228 Mo.App. 576. 

Pa—Burkley v. City of Philadelphia, 
16 A.2d 201, '339 Pa. 426. 

64 C.J. p 1229 note 38. 

Saty of trial coart 

Where no issue of fact Is presented 
by the evidence, only duty of trial 
court is to draw the proper legal 
conclusions from the admitted facts 
and peremptorily declare what the ul¬ 
timate result shall be.—^Noble v. Mis¬ 
souri Ins. Co.. Mo., 204 S.W.2d 446. 
Blaetlon to stand on dexnnrrsr 
Wash.—State ex rel. Tollefson v. No¬ 
vak, 110 P.2d 636, 7 Wash.2d 544. 
rindlAgs hald aanaoassary 

(1) Where allegation of answer in 
an action against indorsers of note 
was merely evidentiary, a finding as 
to the allegation was not required.— 
Coverley v. Pred L. Wilke Co., 71 P. 
2d 597, 22 Ca1.App.2d 618. 
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I (2) Trial court is not required to 
I make findings concerning facts 
which are admitted.—Donalson v. 
j Horton, Tex.Clv.App., 266 S.W.2d 693. 
Back of oonlUetlng evifienoa 
I If evidence for one party supiwrts 
a proposition as to which opposite 
I party has burden of persuasion, there 
is no Issue of fact to be determined, 

I and trial court may declare finding 
I as a matter of law either by a per¬ 
emptory declaration of law or by a 
directed verdict.—^Noble v. Missouri 
Ins. Co., Mo., 204 S.W.2d 446. 

78. Wash.—^Waller v. Heinrichs, 233 
I P. 23, 133 Wash. 7. 

164 C.J. p 1229 note 39. 

I Xaqnest on default 

Court entering judgment on in¬ 
quest on defendant’s default need not 
make and file findings of fact.—Jen- 
1 sen V. Union Ry. Co. of New York 
City, 262 N.Y.S. 465, 237 App.Div. 
656, certiorari denied Union Ry. Co. 
of New York City v. Jensen, 53 S.Ct. 
796, 289 U.S. 761, 77 L.Ed. 1604. 

79. Ill.—Sundberg v. Matteson, 29 N. 
E.2d 853, 307 Ill.App. 239. 

180. Wash.—State ex rel. Tollefson 
V. Novak. 110 P.2d 6*3 6, 7 Wash. 2d 
544. 

81. Cal.—In re Schaetzel’s Estate, 
112 P.2d 324. 44 Cal.App.2d 320— 
! Wheeler v. Board of Medical Ex¬ 
aminers of California, 276 P. 1119, 
98 Cal.App. 267. 

Tex.—Boyd v. Boyd, Civ.App., 207 
S.W.2d 969. 

Wash.—State ex rel. Washington 
Water Power Co. v. Superior Court 
for Chelan County, 260 P.2d 636, 41 
I Wash.2d 484, 

89. Conn.—^Winchester Repeating 
Arms Co. v. Hadcllife, 5-6 A.2d 1, 
134 Conn. 164. 

83. Tex.—Southwest Stone Co. v, 
Rallroafi Commission, Civ.App., 173 
S.W.2d 325, error refused. 
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cordaticc,*^ or where the constitutionality of a 
statute can be determined from the face of the 
statute.®® The trial court has been held not to 
be required to make a finding on a controverted is¬ 
sue where testimony of the parties is flatly contra¬ 
dictory so that evidence on that particular point is 
evenly balanced and the court in determining credi¬ 
bility cannot conclude that one of the parties has 
testified truthfully and the other falsely.®® 

b. Agreed or Stipulated Facts 

It Is o«n«rally held that findings of fact are unnec* 
essary where the case is submitted on an agreed state* 
ment or stipulation of facta which stipulates all the 
ultimate facts essential to support a Judgment. 

Except in a few jurisdictions,®^ findings of fact 
are deemed unnecessary where the case is submitted 
on an agreed statement or stipulation of facts®® 
which embraces all®® the ultimate®® facts essential 
to support a judgment.®^ It is otherwise, however, 
where a stipulation or agreed statement embraces 
only detailed, evidentiary, or probative facts,®® Al¬ 
so where a stipulation is entered into by the parties 
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to an action, but the taking of evidence on contested 
matters not covered by the stipulation is necessary, 
findings of fact are necessary to support a valid 
judgment.®® Notwithstanding an agreed statement 
of facts which renders findings of fact unneces¬ 
sary, it has been held in some jurisdictions that the 
court may make findings;®* but in other jurisdic¬ 
tions it has been held that findings of fact by the 
court in such case are unauthorized®® and the judg¬ 
ment is not to be tested thereby,®® Unsworn state¬ 
ments by counsel, not intended to be, and not 
amounting to, stipulations of fact, do not constitute 
evidence in harmony with which a trial court is 
bound to make a finding.®"^ 

c. Dismissal or Nonsuit 

Findings of fact are proper and necessary where there 
is a dismissal after the determination of an issue of fact 
involving Inferences and conclusions of fact, and the 
evidence Is not such as to require a finding as a matter 
of law against the plaintiff. 

While it has been held or stated generally that 
findings of fact arc improper and unnecessary where 
there is a dismissal or nonsuit,®® in an action tried 


84. N.T.—Hamer v. Flatto, 10 N.Y. 
S.2d 742, 170 Misc. 660. 

85. D.C.—Town.shlp of Franklin, 
Somerset County, N. J., v. Tugwell, 
86 F,2d 208, 66 App.D.C. 42. 

86. La.—Powell v. Smith, App., C2 
So,2d 671. 

87. Pa.—State Mut. Fire Ins. Co. v. 
Keefer, 9 Pa.Super 186. 

Kegnest of parties 

Submission of evidence In form of 
agreed statement of facts did not pre¬ 
vent trial court from making special 
findings of fact on request of par¬ 
ties and stating conclusions of law 
thereon.—Cleveland v. Palin, 199 N. 
E. 142, 209 Ind. 382. 

88 . U.S,—Weeks v. White. C.C.A. 
Mass., 77 P.2d 817--Carter v. U. S., 
D.C.Mo., 3 F.Supp. 782. 

Cal.—Taylor v. George, 212 P,2d 505, 
34 Cal.2d 552—Capital Nat. Bank 
of Sacramento v. Smith, 144 P.2d 
665, 62 Cal.App.2d 328—In re Hart¬ 
man’s Estate, 68 P.2d 744, 21 Cal. 
App.2d 266—^Higbey v. Associated 
Acceptance Corporation, 41 P.2d 
342, 4 Cal.App.2d 657—Crane Co. 
V. Berwick Trenching Corporation, 
32 P.2d 387, 138 Cal.App. 319— 
Copp V. Rlvee, 217 P. 813, 62 Cal. 
App. 776. 

Conn.—^Winchester Repeating Arms 
Co. V. Radcliffe, 56 A.2d 1, 134 Conn. 
164. 

Mo.—Maryland Cas. Co. v. Dobbin. 
108 S.W.2d 166, 232 Mo.App. 667— 
Friedman v. State Mut. Life Aasur. 
Co. of Worcester, Mass., App., 108 
S.W.2d 156. 


N.Y.—Brogan v. Westchester County, 
7 N.Y.S.2d 977. 26B App.Dlv. 876. 
N.C.—Hood ex rel. Page Trust Co. 
V. Johnson. 178 S.B, 866. 208 N.C. 
77. 

64 C.J. p 1230 note 43. 

Operation and effect of admissions 
In general see Stipulations 5 24 b. 
Inference compelled as matter of law 
Court cannot make finding not em¬ 
braced In, or conforming to, agreed 
statement or draw any inference not 
necessarily compelled as matter of 
law.—Cousins v. Cousins, Tex.Civ. 
App., 42 S,W,2d 1043. 

89. Cal.—Stanwood v. Carson, 147 P. 
662, 169 Cal. 640. 

64 C.J. p 1230 note 44. 

90. Cal.—Temple v. Corporation of 
America, 163 P.2d 67, 71 Cal.App. 
2d 599. 

64 C.J. p 1230 note 45. 

91. Cal.—^Wlxom v. Davis, 246 P. 
1041, 198 Cal. 641. 

92. Cal.—Taylor v. George, 212 P. 

2d 506, 34 Cal.2d 662—Temple v. 
Corp. of America, 163 P.2d 67, 71 
Cal.App.2d 699. i 

64 C.J. p 1230 note 47. 

Additional findings or inferences 
drawn by trial court would not be 
disregarded as surplusage on ground 
that they went beyond stipulated 
facts, where stipulated facts con¬ 
tained merely evidentiary matter, 
leaving ultimate facts or Inferences 
to be found or drawn by court In 
order to settle issues presented.— 
Lagar v. Erickson, 66 P.2d 1287, 1'3 
Cal.App.2d 365. 


Facts Judloially notiosd 

Trial court cannot find facts In 
addition to those agreed on, except 
such as are proper Inferences there¬ 
from or judicially noticed.—Big Dia¬ 
mond Mills Co. V. U. S., C.C.A.Minn., 
61 F.2d 721. 

93. Cal.—Supple V. Luckenbach, 84 
P.2d 62, 12 Cal.2d 319. 

94. Ga.—^Anderson v. Mechanics 
Loan & Savings Co., 198 S.E. 87. B8 
Ga.App. 147. 

64 C.J. p 1230 note 49, 

Incorporation of findings la prior 
salt 

Incorporation of stipulation and 
Judgment in action brought against 
plaintiff's predecessors and defend¬ 
ant's predecessor Into findings of fact 
in subsequent case made recitals of 
stipulation and judgment, findings of 
fact in subsequent case.—^Wallace 
Ranch Water Co. v. Foothill Ditch 
Co.. 53 P.2d 929, 6 Cal.2d 103. 

95. Tex.—Hafale v. Canfield Mfg. 
Co., Civ.App., 268 S.W. 986—Texas 
Mexican Ry. Co. v. Scott, 129 S.W. 
1170, 60 Tex.Clv.App. 482, 

98. Idaho.—McKune v. Continental 
Casualty Co., 164 P. 990, 28 Idaho 
22 . 

97. Cal.—People v. Robin, 133 P.2d 
436, 56 CaI.App.2d 886. 

98. Cal.—^Mosk V. Schelnberg, 125 
P.2d 872. 62 Cal.App.2d 164—Auf- 
demkamp v. Pierce. 40 P.2d 699, 4 
Cal.App.2d 276. 

Nev.—Thornton v. Malln, 229 P.2d 
916, 68 Nev. 263. 
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either by the court^^ or by a jury,' and this is un> 
doubtcdly true where there is a failure to prove a 
simple fact and the evidence is such that, as a mat¬ 
ter of law there can be no recovery,^ it is other¬ 
wise where there is a dismissal on the merits after 
the determination of an issue of fact involving in¬ 
ferences and conclusions of fact,3 and the evidence, 
although sufficient to sustain a finding for defend¬ 
ant, is not such as to require, as a matter of law, a 
finding against plaintiff.'* Under some statutes find¬ 
ings of fact and conclusions of law are necessary 
even though the trial court sustained a demurrer 
to the evidence or a motion to dismiss.^ At the 
close of the evidence produced by a party who has 
the burden of proof, a motion to dismiss which is 
amended to become a motion for judgment is prop- 
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crly considered by a trial court as a motion to chal¬ 
lenge the sufficiency of the evidence to support any 
claim of such party, rather than of a motion for 
nonsuit, and a court on granting the motion is 
justified in making and entering findings of fact.® 

d. Jury Trial 

As a general rule conclusions of law and findings of 
fact are unnecessary in an action tried before a Jury, 
unless the court renders Judgment notwithstanding the 
verdict, or the cause is of equitable cognizance. 

Conclusions of law and findings of fact are in- 
appropriate^ and unnecessary^ in an action tried 
before a jury, unless the court renders judgment 
notwithstanding the verdict,® or the cause is of 
equitable cognizance,^® and the verdict of the jury 


N.Y.—Levine v. Charlow, 6 N.y.S.2d 
954, 254 App.Div. 416. 

64 C.J. p 12S0 note 53. 

After trial oat zuerlts 
Where action was dismissed hy 
the court after trial on the merits, 
no findings of fact were required.— 
Cochran v. Nelson, 173 P.2d 7G9, 26 
Wash. 2d 82. 

At conclusion of plaintiff’s case 

When an action is dismissed at 
the conclusion of plaintiff’s case, no 
findings of fact are required.—Arne- 
man v. Arneman, 264 r.2d 256, 43 
Wash.2d 787. 

Whare dismissal not on merits 

N.Y.—People ex rel. Central New 
England By. Co. v. State Tax Com¬ 
mission, Franchise A.ssessments, 
Town of Lloyd, 1922, 1923, 1924. 26 
N.Y.S.2d 425, 261 App.Piv. 416— 
Ten Eyck v. Lombard, 296 N.T.S. 
49, 162 Misc. 517. 

Dismissal of one party 
Where actions had been consolidat¬ 
ed for trial and at conclusion of the 
evidence in one of them nonsuit was 
properly granted for lack of evidence 
to sustain plaintiffs' complaint, adop¬ 
tion of only one set of findings which 
pertained to the other action was 
proper.—Aufdemkamp v. Pierce, 40 
P.2d 599, 4 Ca.lApp.2d 276. 

99. Minn.—Miller v. Miller, 60 N.W. 

612. 47 Minn. 646. 

64 C.J. p 1230 note 64. 

1. Cal.—Toulouse v. Pare, 87 P. 146, 
103 Cal, 261. 

Wash.—Barkley v. Barton, 45 P. 654, 
15 Wash. S3. 

2. Ncv.<—Thornton v. Malin, 229 P, 
2d 916. 68 Nev. 263. 

64 C.J. p 1230 note 56. 

3. Minn.—State, by Burnquist v. 
Bollenbach, 63 N.W.2d 278-~Czanst- 
kowskl V. Matter, 6 N.W. 2d 629, 
213 Minn. 257. 

Wash.—^Buob v. Feenaughty Machin¬ 
ery Co., 90 P.2d 1024, 199 Wash. 266 
—Kietz V. Gold Point Mines, 87 P. 


2d 277, 198 Wash. 112, amended 90 

r.2d 1017, 198 Wash, 112. 

64 C.J. p 1230 note 67. 

When dismissal deemed on merits 

(1) Dismissal of complaint after 

plaintiff rests is deemed to he on 
merits, so a.s to require fact flnding.s 
by court, hut presumption Is sub¬ 
ject to direction of trial court wheth¬ 
er dismi.ssal occurs before or after 
close of plaintiff's casi* —Ten Eyck 
V. Lombard, 296 N.Y.S. 49, 1C2 Miac. 
617. 1 

(2) Decision hy trial court on de- | 
fondant’s motion to dismiss com¬ 
plaint at rloHo of plaintiff’s case will j 
ho deemed to be on merits, rather 
than non.sult, so as to require fact 
findings, where defendant rests his 
case on to.stimony of plaintiff's wit¬ 
nesses or proves his case by making 
them his own witnesses on cross-ex¬ 
amination or sole issue is construc¬ 
tion or interpretation of written doc¬ 
uments produced by plaintiff.—^Ten 
Eyck V. Lombard, supra. 

(3) Dismissals at end of plaintiff’s 
case are deemed nonsuits for failure 
of proof only, in most Instances, so 
as to render fact findings by trial 
court unnecessary.—Ten Eyck v. 
Lombard, supra. 

(4) Dismissal of complaint for 
failure of proof is not on merits, so 
that fact findings by court are un¬ 
necessary, since merits are involved 
only where prima facie case is made 
out and proof offered to rebut it.— 
Ten Eyck v. Lombard, supra. 

(6) Decision by trial court on de¬ 
fendant's motion to dismiss com¬ 
plaint at end of plaintiff's case that 
"The motion for a nonsuit Is grant¬ 
ed upon the sole ground that the 
plaintiff has failed to prove facts suf¬ 
ficient to constitute a cause of ac¬ 
tion” was merely nonsuit, not deci¬ 
sion on merits, so as to require de¬ 
nial of defendant’s application for 
fact findings.—Ten Eyck v, Lombard, 
supra. 


ConclUBlon of plaintiff’s testimony 

In action tried by court without 
jury, a dlsmi.ssal at conclusion of 
plaintiff’s testimony is a determina¬ 
tion on merits and .should be accom¬ 
panied by finding.s and conclusions — 
Roush V. Battln, 30 N.W.2d 45 3, 262 
Wis. 8. 

4. Minn—Czanstkowski v. Matter, 
6 N.W 2d 629, 213 Minn. 257. 

64 C J. p 1230 note 58. 

6. KM,—Pankey v. Hot Springs Nat 
Bank, 119 P.2d 636, 46 N.M. 10— 
Sandoval County Board of Educa¬ 
tion V. Young, 94 P 2d 508, 43 NM 
397, 

6. Wash—Edison Ovster Co. v. Pio¬ 
neer 0.\ster Co, 357 P.2d 802, 22 
Wash.2d 610. 

7. D.C —Greene v. Mindell, Mun. 
App, 72 A 2d 775. 

8. Tenn.—Harbin v. Elam, 1 Tenn. 
App. 496. 

Tex—Aubey v. Aubey, Civ.App., 264 
S.W.2d 484. 

64 C.J. p 1230 note 60. 

Only reoograised conclusions of fact 
or law 

In an action tried by jury, the 
jury's verdict and the judgment of 
the court are the only recognized 
conclusions of fact or law.—-Sinclair 
Refining Co. v. Costin, Tex.Civ.App., 
116 S.W.2d 894. 

^ austrlal 

Where an action was commenced 
before a jury which found on the sev- 
' eral questions submitted to them, and 
their further services in the case 
were waived by consent of both 
parties to the action, with further 
finding.? of fact being made by the 
court, it must be assumed there was 
not a mistrial.—Merchants' Nat. 
Bank v. Tracy, 29 N.Y.S. 77, 77 Hun 
443. affirmed 44 N.E. 1126, 150 N.Y. 
566. 

9. Wash,—Hanson v, Roesch, 176 P. 
349. 104 Wash. 257. 

10 . Ind.—Chicago, I. & L. Ry. Co. v. 
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is merely advisory.^1 Where written findings of 
fact are required by statute, it has been held that 
such a statute has no application to a law case 
tried to a jury ;^2 and the court is not required to 
make findings where the jury sat in the case until 
the close of the evidence and were then discharged 
without the case being submitted to them, where 
the request for findings was not made until after all 
the evidence was in and the jury dischargcd.^2 
In an action at law tried wholly before a jury, the 
court is not authorized to state conclusions of law 
and findings of fact^** where it allows the verdict 
to stand and refuses to modify or set it aside 
but where only part of the issues are submitted to 
the jury in a law action the court, although it can¬ 
not be required to do so, may make separate findings 
on the issues not submitted to the jury provided 
there is no conflict with the jury findings.^® Where 
part of the issues in an equitable action are sub¬ 
mitted to the jury, the court may make findings on 
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the issues not submitted to the jury, as discussed 
in Equity § 509, 

e. Direction of Verdict or Motion Therefor 

Generally, findings of fact and conclusions of law 
are unnecessary where a verdict is directed. 

Findings of fact and conclusions of law are un¬ 
necessary where a verdict is directedA'^ According 
to some authorities, findings should be made where 
both parties move for a directed verdict;^® but other 
authorities take a view to the contrary.^® 

§ 613. Waiver 

The statutory right of a party to findings of fact 
and conclusions of law may be waived by him. 

The statutory right of a party to findings of fact 
and conclusions of law may be waived by him,20 
as by entering into a stipulation for the submission 
of the case on an agreed statement of facts^i or 
for the expression of the decision of the court in a 
verdict, for the purpose of relieving it of the neces- 


Myers, 105 N.E. 645, 107 N p: 296, 
57 Ind App. 458. 

64 C.J. p 1230 note 62. 

XadspsiLdsnt Undines by court 

In suit to have two instruments in 
the form of deed.s reformed to be 
mortgages, as allegedly intended by 
the parties, wherein jury found that 
the instruments were mortgages, tri¬ 
al court did not err in making a 
number of Independent flnding.s, with¬ 
out the regue.st of any of the parties, 
concerning monetary account.^ be¬ 
tween the parties, alleged extension 
of vendor's hen note Involved, and 
plaintiff’s tender of all amounts he 
owed defendants where the contest 
had been waged over the whole gamut 
of dealings between the parties.—Mc- 
Alexander v. Ludtke, Tex.Civ.App, 
139 S.W.2d 123. 

11. Ariz.—Berry v. Solomon, 137 P. 
2d 386, 60 Ariz. 333. 

64 C.J. p 1231 note 63. 

12. Tenn.—Tallent v. Fox. 141 S.W. 
2d 48.5, 24 Tcnn.App. 96—Young v. 
Tennessee Elec. Power Co., 122 S. 
W.2d 821, 22 Tenn.App. 308—Dar¬ 
nell V. McNichols, 122 S.W.2d 808, 
22 Tenn.App. 287—^Whitehur.'^t v. 
Howell. 98 S.W.2d 1071, 20 Tenn. 
App. 314. 

Tex.—Lindsey v. Caston, Clv.App., 
118 S.W.2d 843. 

13. Ariz.—Schwartz v. Schwartz. 79 
P.2d 501, 52 Ariz. 105, 116 A.L.R. 
633. 

14. D.C—Greene v. Mindell. Mun. 
App., 72 A.2d 775. 

Ind.—Isley v. Isley, 66 N,B.2d 513, 
115 Ind.App. 69. 

Okl.—Gantz v. Matthews. 219 P,2d 
631, 203 Okl. 226. 


Tenn—Wilson v, Bryant, 67 S.W.2d 
1,33. 1C7 Tenn. 107. 

64 C J. p 1231 note 64. 

15. Wis.—‘Wenzel v. Great Northern 
Ry. Co., 140 N.W. 81. 162 Wis. 418 

16. Tex.—Ward v. Etier, 251 S.W 

1028, 113 Tex. 83—Southwestern 

Portland Cement Co v. Latta & 
Happer, Civ.App., 193 S.W. 1116, 
error refused. 

17. Tenn—Young v. Tennessee Elec. 
Power Co., 122 S.W.2d 821, 22 Tenn, 
App, 308, 

Tex —Farr v. Kirby Lumber Corp., 
Clv.App.. 203 S.W.2d 816—King v. 
Furay, Civ.App., 130 S.W.2d 1029, 
error refused. 

64 C.J. p 1231 note 67, 

Question of law 

Trial court having directed a ver¬ 
dict for defendant at the clo.se of 
plaintiff’s evidence In a case being 
tried to a jury was not required by 
statute at plaintiff’s request to state 
separately conclusions of fact and 
of law, since statute providing for 
such separate statements applies only 
to cases where questions of fact are 
tried by the court.—Bauer v. Cleve¬ 
land Ry. Co., 47 N.E.2d 226, 141 Ohio 
St. 197. 

18. Wash.—White v. Doninl, 9 P,2d 
92, 167 Wash. 290. 

In. New Mexico 

(1) Where both parties to action 
request directed verdicts and make 
no requests to allow jury to deter¬ 
mine fact questions, fact findings and 
conclusions of law must be made by 
trial court, unless waived.—Golden- 
berg V. Village of Capltan, 203 P.2d 
370, 63 N.M. 137. 

(2) Where only one of the parties 
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to action asks for a directed verdict, 
which is granted, it has been held 
that findings of fact and conclusions 
of law must be made by trial court, 
unless they are waived.—Goldenberg 
V. Village of Capitan, 227 P.2d 630, 
65 N.M. 122. 

(3) However, It has also been held 
that where only one of parties to 
a(“tlon asks for directed verdict, 
which is granted, fact findings and 
conclusions of law by trial court are 
unnecessary.—Goldenberg v. Village 
of Capitan, 203 P.2d 370. 63 N.M. 137. 

19. N.y.—Franklin Sugar Refining 
Co. V. Llpowicz, 221 N.Y.S. 11, 220 
App.Div. 160, 

20. Cal.—Shenson v, Shenson, 269 P. 
2d 170, 124 Gal.App.2d 747, rehear¬ 
ing denied 270 P.2d 896, 124 Cal. 
App. 2d 747. 

Ind.—Patterson v. City of Gary, 190 
NE. 320, 98 Ind.App. 623. 

N.M—Mlera v. State, 129 P.2d 334, 
46 N.M. 369. 

S.D.—Roshart v. National Ben. Ass'n 
of Mitchell, 273 N.W. 7, 66 S.D. 
260 — Central Loan & Investment 
Co. V. Loiseau, 239 N.W. 487, 69 S. 
D. 255. 

Tenn.—Harbin v. Elam, 1 Tenn.App. 
496. 

64 C.J. p 1231 note 71. 

Judgment Immune from attack 
Where an issue of fact is submitted 
to trial judge for determination and 
a finding of the issue is waived, a 
judgment entered without a written 
finding would be valid and Immune 
from attack.—Petroleum Midway Co. 
V, Zahn. 145 P.2d 371, 62 Cal.App.2d 
645. 

21. Cal.—Copp V. Rives, 217 P. 812, 
62 Cal.App. 776. 
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sity of making formal findings.^* The failure to 
object, as required by some statutes, to alleged 
specific defects in findings made by the court con¬ 
stitutes a waiver of such defects, but such failure 
to object is not a waiver of the failure of the court 
to find at all on a material issue.23 Under a statute 
which provides the circumstances under which find¬ 
ings may be waived it has been held that the only 
manner in which findings may be waived are in 
the statutory manner.24 Under such a statute a 
finding may be waived by written consent filed with 
the court,26 or by oral consent in open court and 
entered in the minutes, 2 ® or by failure to appear27 
at the trial. Giving notice of motion for a new 
trial does not amount to a waiver of findings, 28 and 
where a party duly excepts to a general finding 
made by the trial court, he does not waive his right 
to special findings of facts which were properly 
and timely requested at the beginning of the trial.29 
Where an issue of fact is submitted to a trial judge 
for his determination and a finding of such issue 
is not waived, the entry of a judgment without a 
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written finding is unauthorized.20 

§ 614. Time for Making 

Findings of fact by the court should not be made 
before all the proof has been offered and the parties have 
rested. 

The court should not make findings of fact, either 
on motion or sua sponte,2i before all the proof has 
been offered22 and defendant has rested his casc.23 
Also, the court is without power to make findings 
after the end of the term during which judgment 
was rendered,24 or in vacation and it is held that 
findings unless waived must precede the entry of 
judgment's and can be made thereafter only where 
the judgment is vacated.37 Findings, however, are 
not required to be made simultaneously with the 
entry of judgment ;28 the trial judge does not lose 
jurisdiction by delaying both findings and judg¬ 
ment until after the end of the term,22 or the ex¬ 
piration of one term of office and the beginning of a 
new one.40 It has been held that findings may be 
made at the same term during which the case is 


29. Or.—Collis V. Cone, 129 P. 75'3, 
64 Or. 167, Ann.Cas.l914D 796. 

23. Cal.—San Jose Abstract & Title 
Ins. Co. V. Elliott, 240 P 2d 41, 108 
Cal.App.2d 793. 

24. Cal.—San Jose Abstract & Title 
Ins. Co. V. Elliott, supra. 

25. Cal.—San Jose Abstract & Title 
Ins. Co. V. Elliott, supra, 

26. Cal.—San Jose Abstract & Title 
Ins. Co. V. Elliott, supra. 

27. Cal,—San Jose Abstract & Title 
Ins. Co. V. Elliott, supra. 

64 C.J. p 1231 note 74. 

28. Cal.—Savings, etc., Soc. v. 

Thorne, 7 P. 36, 67 Cal. 63, 

29. Ind.—Patterson v. City of Gary, 
190 N.E. 320, 98 Ind.App, 623. 

30. Cal. — Petroleum Midway Co. v. 
Zahn, 145 P.2d 371, 62 Cal.App,2d 
646. 

31. D.C.—Merrlam v. Sugrue, Mun. 
App., 41 A-2d 166. 

Time for filing see Infra S 645. 

32. Wls.—^Wescott v. Catencamp, 209 
N.W. 691. 190 Wls, 620. 

Bvlde&oe oomplated 

(1) Findings of fact may be made 
only after evidence has been com¬ 
pleted.—Block V. Davis, D.C.Mun. 
App., 97 A.2d 106—Garrett v. Jami¬ 
son, D.C.Mun.App., 60 A.2d 602—Ca- 
row V. Bishop, D.C.Mun.App., 60 A.2d 
698—Merrlam v. Sugrue, D.C.Mun. 
App.. 41 A.2d 166. 

(2) Evidence is completed means 
that both sides have offered testi¬ 
mony and rested, or that plaintiff 
has rested and defendant has made 
motion for finding on plaintiff’s case 
and stands on motion and declines to. 


offer evidence.—Merrlam v. Sugrue, 
supra. 

Motion at close of plaintiff’s evidence 

(1) Where defendants at the close 
of plaintiffs’ evidence moved for find¬ 
ings in their favor and dismissal of 
complaints, but It was plain that de¬ 
fendants were not waiving their right 
to introduce evidence If motions were 
denied, trial court had no power at 
that stage to make a finding of 
fact.—Carow v. Bishop, D.C.Mun.App., 
60 A.2d 598. 

(2) Where findings of fact were 
made by trial Judge at close of plain¬ 
tiff's evidence in a nonjury case In¬ 
stead of waiting for evidence to be 
completed and controlling principles 
of law could not be determined until 
the facts were completed, a Judg¬ 
ment thereon could not be sustained. 
—iQarrett v, Jamison, D.C.Mun.App., 
60 A.2d 602. 

Court should consider defendant’s evi¬ 
dence 

Where evidence of plaintiffs, when 
given full credit would have entitled 
them to some relief and the evidence 
of defendants presented the trans¬ 
actions in a different light and the 
entire case was before the court, the 
evidence of defendants should have 
been considered.—-Howard v. Gener¬ 
al Petroleum Corp., 238 P.2d 145, 
108 Cal.App.2d 26. 

33. N.T.—Frank v. Wltlln, 194 N.Y. 

S. 796, 201 App.Div. 709. 

34. Conn.—Tilden v. Century Realty 

Co., 152 A. 707, 112 Conn. 439. 

35. Ind.—Isaacs v. Fletcher Ameri¬ 
can Nat. Bank. 185 N.E. 154, 98 Ind. 

App. 111. 


Plaintiff’s right to dismiss case 

Judge had no power during vaca¬ 
tion to announce any finding which 
would cut off plaintiff’s right to dis¬ 
miss his cause of action.—Isaacs v. 
Fletcher American Nat. Bank, supra. 

36. Cal.—Gilmore v. Gilmore, 221 P. 
2d 123, 99 Cal.App.2d 186—In rc 
Pala’s Estate, 131 P.2d 693, 56 Cal 
App.2d 647—In re Dodds’ Estate, 
126 P.2d 160, 52 CalApp.2d 287— 
In re Selpel’s Estate, 19 P.2d 808, 
130 Cal.App. 273. 

Idaho.—Quinn v. Hartford Aoc. & In- 
dem. Co., 232 P.2d 9C5, 71 Idaho 
449, 

64 C.J. p 1231 note 80. 

After hearing 

In proceedings for support of wife, 
trial Judge could not make findings 
in support of his decision after the 
hearing.—Commonwealth ex rel. Mc- 
Clenen v. McClenen, 193 A. 83, 127 
Fa.Super. 471. 

37. Mich.—Stafford v. Crawford, 76 
N.W. 496, 118 Mich. 286. 

Znoonslstenoy with previous findings 
Court was without Jurisdiction to 
make findings on a party’s request 
after Judgment had been entered, par¬ 
ticularly findings Inconsistent with 
findings previously made on which 
Judgment had been rendered.—Mas- 
trobuono v. Lange, 270 N.Y.S. 664, 
241 App.Div. 770. 

38. Ala.—Pappot v. Howard, 46 So. 
581. 154 Ala. 306. 

39. Ind.—Haag v. Lawrence Lumber 
Co., 164 N.E. 414, 88 Ind.App. 432. 

40. Ind.—Haag v. Lawrence Lumber 
Co., supra. 
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decided and judgment directed;^! and under the 
construction accorded some statutes findings need 
not be made prior to the entry of judgment.^2 
Lack of time to prepare findings before the close 
of the term has been held to excuse the making of 
findings;^* but a mere press of other business does 
not constitute such a lack of time as will excused* 

§ 615. Facts and Conclusions to Be Found 
and Effect of Failure to Find on 
Particular Questions 

a. Findings of fact 

b. Conclusions of law 

a. Findings of Fact 

(1) In general 

(2) Matters in issue or not in issue 
(1) In General 

Where the Judgment It supported by the findings 
made, no fatal error reeuitt from failure of the trial court 
to find on particular matters which would not affect the 
judgment rendered or which are not supported by evi¬ 
dence; and it it not necesiary to make findings as to 
facts Judicially noticed or implied by law, matters which 
will be presumed, the law of the case, legal conclusions 
which have been pleaded, or prior interlocutory orders 
or proceedings In the same cause. 

Where the judgment is supported by the findings 
made, no fatal error results from the failure of 
the trial court to find on particular matters which 
would not change or affect the judgment rendered,^® 
or which would invalidate the judgment if supported 
by evidence, but which are not so supported.^® 
Likewise, the want of a finding is not fatal unless 
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there was evidence before the court from which it 
was required to make a finding which would coun¬ 
tervail its other findings.*^ 

It is not necessary to make findings as to facts 
judicially noticed,^® facts implied by law,^^ matters 
which will be presumed, ^0 a ruling on a former ap¬ 
peal which is the law of the case,^^ legal conclu¬ 
sions which have been pleaded, 52 or prior inter¬ 
locutory orders or proceedings in the same cause.®^ 

Statutes or municipal charters. A municipal char¬ 
ter is not to be found as a fact where it has been 
made a public act to be read in evidence without 
proof.54 Also, findings of fact may properly be 
silent as to validity or construction of statutes.55 
The law of a foreign state, however, is a question of 
fact on which findings should be made.5® 

Repetition. Where the same allegations arc con¬ 
tained in two pleadings of defendant and there are 
complete findings as to one pleading, they need not 
be repeated as to the other pleading.®"^ Also, it is 
unnecessary to make specific findings on affirmative 
allegations in the answer where such allegations fol¬ 
low and merely emphasize the denials in the answer 
and the answer is sufficient without them.58 

(2) Matters in Issue or Not in Issue 

Where findings of fact are required and not waived 
it ia the duty of the court to make findings on all ma¬ 
terial iesues of fact raised by the pleadings and evidence 
and in respect of which findings are necessary to support 
the Judgment. 

Where findings of fact are required and not 
waived,59 it becomes the duty of the court to make 


41. U.S.-^outh Utah Mines & 
SImelters v. Beaver County, Utah. 

43 S.Ct. 677, 262 U.S. 325, 67 U.Ed. 
lOM. 

42. Tex.—Wilcox V. Crawford, Civ. 
App., 231 S.W. 1104. 

43. Tex.—Morrison v. Faulkner, 16 
S.W. 797, 80 Tex. 128. 

64 C.J. p 1231 note 87. 

44. Tex.—Love v. Rempe. Clv.App., 

44 S.W. 681—Osborne v. Ayers. Civ, 
App., 82 B.W. 73. 

45. Cal.—West v. House, 222 P.2d 
269, 99 Cal.App.2d 643—Petersen v. 
Murphy, 139 P.2d 49, 69 Cal.App.2d 
628— Co-Operative Dairymen's 
Leaerue v. Lucerne Cream & But¬ 
ter Co.. 63 P.2d 833, 13 Cal.App.2d 
162. 

Conn.—Flaxman v, Capitol City 
Press. 185 A. 417. 121 Conn. 423. 
Kev. —Oorpna Jnxla dted la Kohl- 
saat V. Kohlsaat, 166 P.2d 474. 476, 
62 Nev. 486. 

Okl.—Thomas v. Owens. 241 P.2d 
1114, 206 Okl. 60. 

89 C.J.S.—28 


Utah.—Duncan v. Hemmelwrlght, 

186 P.2d 966. 112 Utah 262. 

64 C.J. p 1231 note 90. 

46. Cal.—Glletti v. Saracco, 42 P. 
918. 110 Cal. 428. 

64 C,J. p 1232 note 91. 

Conformity of findings with evidence 
see infra S 634. 

47. Cal.—Chambers v. Famham, 179 
P. 423, 89 Cal.App. 17. 

Idaho.—Storey & Fawcett v. Mam- 
I pa & Meridian Irr. Dlst, 187 P. 
I 946, 32 Idaho 713. 

48. Cal.—Marr v. Superior Court in 
and for Siskiyou County, 260 P.2d 
739, 114 Cal.App.2d 527. 

64 C.J. p 1232 note 93. 

49. Cal.—Aydelotte v. Billing, 97 P. 
698. 8 Cal.App. 673. 

50. Ind.—Graham v. Plotner, 161 N. 
E. 736, 87 lnd.App. 462. 

61. Utah.—Stephens v. Doxey, 218 
P. 965, 62 Utah 241. 

68. Utah.—Griffith v. Maxfleld, 218 
P. 106, 62 Utah 61. 

64 C.J. p 1232 note 97. 
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53. N.T.—Tyndall v. Plnelawn Cem¬ 
etery, 151 N.T.S. 428. 

S.D.—Purinton v. Purlnton, 176 N.W. 
31, 42 S.D. 426. 

54. Tex.—City of Austin v. Great 
Southern Life Ins. Co., Clv.App., 
211 S.W. 482, reversed on other 
grounds 248 S.W. 778. 112 Tex. 1. 

65. Cal.—City of Alameda v. City of 
Oakland. 246 P. 69. 198 Cal. 666. 

66. Mass.—^Russell v. Joys, 116 N.E. 
549, 227 Mass. 268. 

67. Cal.—Schleigeter v. Cutting, 2 
P,2d 876, 116 Cal.App. 489—Morrlp 
V. Filomeo, 265 P. 991. 90 Cal.App. 
432. 

68. Cal.—Tower v. Wilson. 188 P. 87, 
45 Cal.App. 128. 

64 C.J. p 1232 note 4. 

59. Cal.—^Beebe v. Richards. 252 P. 
2d 688, 116 Cal.App.2d 689—San 
Jose Abstract & Title Ins. Co. v. 
I Elliott, 240 P.2d 41, 108 CaUApp. 
2d 793—People v. One 1940 Chrys¬ 
ler Engine No. 028-10132. 175 P. 
2d 586, 77 Cal.App.2d 306. 

64 C.J. p 1232 note 6. 
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findings on all material issues*^® of 

Duty to make findings of fact in par¬ 
ticular proceedings and situations 
see supra S§ 610-612. 

Waiver see supra 5 613. 

60. Ariz.—Keystone Copper Min. Co. 
V. Miller, 164 P.2d 603, 63 Ariz. 

644. 

Cal.—Parker v. Shell Oil Co., 175 
P.2d 8'88, 29 Cal.2d 603—Krum v. 
Malloy. 137 P.2d 18, 22 Cal.2d 132 
—^J. J. Howell & Associates v. An- 
toninl, 268 P.2d 667, 124 Gal.App, 
2d 388—Beebe v. Richards, 262 P, 
2d 688, 115 Cal.App.2d 689—Rertone 
V. City & County of San Francisco, 
246 P.2d 29, 111 Cal.App.2d 579— 
Hicks V. Barnes. 241 P.2d C48, 109 
Cal.App.2d 869—San Jose Abstract 
& Title Ins. Co. v. Elliott, 240 P.2d 
41. 108 Cal.App.2d 793—In re 

Ramsey’s Estate, 237 P.2d 20, 107 
Cal.App.2d 372—Gschwend v. Stoll, 
282 P.2d 494. 104 Cal.App.2d 806 
—Reimer v. Firpo, 212 P.2d 23, 94 
Cal.App.2d 798—Flennaugh v, Hein¬ 
rich, 200 P.2d 680. 89 CaI.App.2d 214 
—People V. One 1940 Chrysler En¬ 
gine No. C-28-10132. 175 P.2d 586, 
77 Cal.App.2d 30G—Hagge v. Drew, 
167 P,2d 263, 73 Cal App.2d 739— 
Elliott V. Rertseb, 139 P.2d 332, 
69 Cal.App.2d 643—Ruzich v. Boro, 
187 r.2d 56, 68 Cal,App.2d 641— 
Alphonzo E, Bell Corp. v. Listle, 
130 r.2d 261, 66 CaI.App.2d 300— 
Mardesich v. C. J. Hendry Co., 
126 P.2d 695. 61 CaI.App,2d 667— 
Powell V. Johnson, 123 P.2d 876, 
60 Cal.App.2d 680—Krauss v. Strop, 
118 P.2d 332, 47 Cal.App.2d 452— 
Lane v. Safeway Stores, 91 P.2d 
160, 33 Cal.App.2d 169—Gustafson 
V, Blank. 41 P.2d 963, 4 Cal.App. 
2d 630—Alton v. Haywood, 28 P. 
2d 886, 136 Cal.App. 191. 

Colo.—^Enlarged Southslde Irr. Ditch 
Co. V. John’s Flood Ditch Co., 183 
P.2d 552. 116 Colo. 580. 

Conn.—Hoyt v. City of Stamford, 165 
A. 367, 116 Conn. 402. 

Idaho.—Cheesbrough v. Jensen, 109 
P.2d 889. 62 Idaho 256—Gem State 
Lumber Co. v. Gallon Irrigated 
Land Co., 41 P.2d 620, 65 Idaho 314. 

Ill.—Cook V. Lauten, 80 N.E.2d 280, 
335 Ill.App. 92. 

Mo,—Painter v. Prudential Ins. Co. 
of America, 71 S.W.2d 483, 228 Mo. 
App. 676. 

N.H.—^Wentworth Bus Lines v, San¬ 
born, 104 A.2d 392. 

N.M.—Laumbach v. Laumbach, 270 
P.2d 385, 68 N.M. 248. 

Ohio,—George v. Walton, App., 43 
N.B.2d 616. 

Okl.—^Home Ins. Co, v. McClaran, 168 
P.2d 306, 196 Okl. 48. 

Or.—^Howard v. Klamath County, 216 
P.2d 362, 188 Or. 206. 

Pa.—Hagy v. Sharp, 177 A. 678, 117 
Pa.Super. 187. 

S.D.—^Davies v. Toms, 63 N.W.2d 406, 


facial raised by | the pleadings®^ 

Tex,—Plaza Co. v. White, Civ.App., 
160 S.W 2d 312, error refused— 
Watson V. Tamez, Civ.App., 136 S. 
W,2d 645—Postal Tel. & Cable Co. 
V. Paper, Civ.App.. 108 S.W.2d 269 
—Mauritz v. Schwind, Civ.App, 101 
S,W.2d 1085, error dismissed. 

Utah.—Duncan v. HemmeJwright, 186 
P.2d 965. 112 Utah 262—Dahl v. 
Caylas, 174 P.2d 430, 110 Utah 398 
—Gray v. Defa, 163 P.2d 544, 107 
Utah 272—O’Gorman v. Utah Real¬ 
ty & Const. Co, 129 r.2d 981, 102 
Utah 623. modified on other grounds 
133 P.2d 318, 102 Utah 634—Pike 
V. Clark, 79 P.2d 1010. 95 Utah 235 
—Thomas v. Farrell, 26 P.2d 328, 
82 Utah 536—Consolidated Wagon 
& Machine Co. v. Kay. 21 P.2d 836, 
81 Utah 596. 

Vt.—Crowley v. Goodrich, 44 A.2d 
128, 114 Vt. 304, 162 A.L.R. 691, 
Wash—Bowman v. Webster, 263 P.2d 
934, 42 Wa8h.2d 129. 

WJs.—Perma-Stone Corp. v, Merkel, 
39 N.W.2d 730, 265 Wls. 565. 

64 C.J. p 12'32 note 7. 

Failure to And on material issue as 
ground for new trial see New Trial 
fi 64 b. 

61. Cal.—Petroleum Midway Co. v. 
Zahn, 145 P.2d 371, 62 Cal.App.2d 
(545. 

Ind —^Automobile Underwriters v. 
Tite, 85 N.B.2d 365, 119 Ind.App. 
261. 

Pa.—First Nat. Bank v. Jones’ Es¬ 
tate, 6 A.2d 273, 334 Pa. 577, 

Tex.—Carpenter v. Waxahachie Cot¬ 
ton Warehouse, Civ.App., 162 S.W. 
2d 139, error refused. 

64 C.J. p 1233 note 8. 

62. Cal —De Burgh v. De Burgh, 250 
l*.2d 598, 39 Cal.2d 858—Fairchild* 
V. Raines, 161 P.2d 260, 24 Cal.2d 
818—Beebe v. Richards. 262 r.2d 
688, 115 Cal.App.2d 689—In re To- 
land’s Estate. 220 P.2d 16. 98 Cal. 
App.2d 386—^Plennaugh v. Hein¬ 
rich, 200 P.2d 680, 89 Cal.App.2d 
214—People v. One 1940 Chrysler 
Engine No. C-28-10132, 176 r,2d 
685, 77 Cal.App,2d 306—Wilcox v. 
Sway, 160 P.2d 164, 69 Cal.App. 
2d 660—Herman v. Glasscock, 166 
P.2d 912, 68 Cal.App.2d 98—Krauss 

V. Strop. 118 P.2d 332, 47 Cal.App. 
2d 452—Wilcox V. West, 114 P.2d 
39, 46 Cal,App.2d 267—Rawlins v. 
Lory. Ill r,2d 973, 44 Cal.App.2d 
20—Richter v. Adams, 66 P.2d 
226, 19 Cal.App.2d 672—Caswell v. 
Gardner, 66 P.2d 1222, 12 Cal.App. 
2d 697—Gustafson v. Blunk, 41 P. 
2d 953. 4 Cal.App.2d 630. 

Idaho.—Cazier v. Economy Cash 
Stores, 228 P.2d 436, 71 Idaho 178. 
S.D.—Foss V. Foss, 1 N.W.2d 688. 
68 S.D. 262—Ellens V. Lind, 277 N. 

W. 40. 66 S.D. 620. 

Utah.—Cook v. Cook, 174 P.2d 434, 110 
Utah 406—Patton v. Klrkman* 167 
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and evidence®® and in respect of 

P.2d 282, 109 Utah 487—Gray v. 
Defa, 153 P.2d 644, 107 Utah 272— 
Pike v. Clark, 79 P.2d 1010, 95 Utah 
235—Piper v. Hatch, 43 P.2d 700. 
86 Utah 292—Parowan Mercantile 
Co. V. Gurr, 30 P.2d 207, 83 Utah 
463—^West V. Standard Fuel Co., 
17 P.2d 292. 81 Utah 300. 

64 C.J. p 1233 note 9. 

Prayar of complaint is not an al¬ 
legation of fact and hence requires no 
finding by trial court.—Markulics v. 
Male© Co., 168 P.2d 36, 74 Cal App.2d 
66 . 

Allegations of answer 

(1) Unless waived, full findings are 
required not only on issues raised 
by denials of allegations of complaint 
but on issues raised by offirmativo 
defenses in answer.—Bertone v. City 
& County of San Francisco, 246 P. 
2d 29, 111 Cal.App.2d 679. 

(2) Findings of truth or falsity of 
allegations of answer as well as of 
petition are essential to proper ad¬ 
judication of controversy.—In re Pe¬ 
terson, 48 P.2d 468, 87 Utah 144. 

63. Cal.—Fairchild v. Raines, 151 P. 
2d 260, 24 Cal.2d 818—J. J. Howell 
& Associates v, Antonmi, 268 P.2d 
657, 124 Cal.App.2d 388—Beebe v 
Richards, 262 P.2d 688, 115 Cal App 
2d 689—Bertone v. City & Coun¬ 
ty of San Francisco, 246 r.2d 29, 
111 Cal.App.2d 679—Hayward Lum¬ 
ber & Inv Co. V. Construction Prod¬ 
ucts Corp., 241 P.2d 1064, 110 Cal 
App.2d 1—Hicks V. Barnes, 241 P 
2d 648, 109 Cal.App.2d 869—Rotca 
V. Rotea. 209 r.2d 963, 93 Cal.App. 
2d 827—Chamberlain v. Abeles, 198 
P.2d 927, 88 Cal.App 2d 291— 

Rhoads v. Newby, 176 r.2d 893, 77 
Cal.App.2d 580—'People v. One 1940 
^ Chrysler Engine No. C-28-10132, 
176 P.2d 685, 77 Cal.Aipp.2d 306— 
Lowe V. Pierce, 172 P.2d 936, 76 
I Cal.App.2d 316—Fidelity & Ca.s. Co. 
of N. y. V. Abraham, 161 P.2d 689, 
70 Cal.App.2d 776—Wilcox v. Sway, 
160 P.2d 164. 69 Cal.App.2d 560— 
Petersen v. Murphy, 139 P.2d 49, 
69 Cal.App.2d 628—Bolton v. Logan, 
116 P.2d 801, 46 Cal.App.2d 739— 
Wilcox V. West. 114 P.2d '39, 46 
Cal.App.2d 267—Sturdevant v. Stur- 
devant, 39 P.2d 433, 3 Cal.App.2d 
433. 

Idaho.—Cheesbrough v. Jensen, 109 P, 
2d 889, 62 Idaho 255. 

Ind.—^Automobile Underwriters v. 
Tite. 85 N.E.2d 366, 119 Ind.App. 
251. 

N.M.—Mitchell v. Jones, 138 P.2d 522. 

47 N.M. 169—Corptw Juris cited in 
I Roberson v. Bondurant, 73 P.2d 321, 
324, 41 N.M. 638. 

Tex.—Plaza Co. v. White, Civ.App., 
160 S.W.2d 312, error refused— 
Herrin Transp, Co. v, Marmion, Civ. 
App., 113 S.W.2d 291—South Texas 
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which findings are necessary to support the judg- A trial court 5s required, however, to file only 
ment.®4 So, generally, the court should find the such findings as the record justifies,'^*^ and is not 

facts on every issue,®® every controverted issue of required to make findings with respect to every 

fact,®® or every issue of fact raised by the plead- item of evidence introduced in a case;*^! and it 

ings.®^ Also, it has been held or stated in a few is generally deemed unnecessary to make findings 

cases that the findings must cover all material issues on immaterial issues, "^2 issues not determinative, or 

raised by the pleadings regardless of the evidence,®® necessary to a determination, of the casc,^® ques- 

and that the parties are entitled to findings of fact tions which did not arise during the course of the 

on a matter not alleged but litigated by common trial,issues which have been withdrawn,matters 


consent.®® 

Cotton Co-op. Ass’n v. Burgres.s, Civ. 
App., ID'S S.W.2d 1096-—Mauritz v. 
Schwind, Clv.App., 101 S.W.2d 1085, 
error di.smissed. 

Utah.—Huber v. Newman, 145 P.2d 
780, 106 Utah 363. 

64 C.J. p 1233 note 10. 

64. Cal—Strong v. Strong, 140 r.2d 
286, 22 Cal.2d 540—Petroleum Mid¬ 
way Co. V. Zahn, 145 P.2d 371, 62 
Cal.App 2d 646. 

NM—Pankey v. Hot Springs Nat 
Bank, 119 P.2d 636. 46 N M. 10. 
S.D.—Davies v. Toms, 63 N.lV.2d 
406. 

Tex—Tijerina v. Botello, Clv.App., 
207 S.W.2d 136. 

64 C.J. p 1233 note 11. 

65. Pa.—Hagy v Sharp, 177 A. 578, 
117 Pa.Super. 187 

61 C.J. p 1233 note 12. 

66. Wia.—Young v. Miner, 124 N.W. 
660, 141 Wis. 501. 

67. Or.—Klesallng v. Orth, 249 P. 
1062, 119 Or. 473. 

64 C.J. p 1233 note 14. 

68. Utah.—,Simper v. Brown, 278 P. 
629, 74 Utah 178. 

64 C.J. p 1233 note 16. 

69. Utah—Golden v. American 
Keene Cement & Plaster Co., 95 P. 
2d 765, 98 Utah 23, 

64 C.J. p 1233 note 16. 

70. Tex.—Donalson v, Horton, Civ, 
App., 266 S.W.2d 693. 

71. Wash.—-Williamson v. United 
Brotherhood of Carpenters & Join¬ 
ers of America, 120 P.2d 833, 12 
Wash. 2d 171. 

7a. Cal.—Stanton v, Pratt, 116 P.2d 
609, 18 Cal.2d 599—Moore v. Day, 
266 P.2d 61, 123 Cal.App.2d 134— 
Dixon v. Eastown Realty Co., 233 
P.2d 138, 106 Cal.App.2d 260— 

Fejer v. Paonessa, 231 P.2d 607, 
104 Cal.App.2d 190—^Kuenzel v, 
Grettenberg. 199 P.2d 732, 88 Cal. 
App.2d 666—Rosenfleld v. Vosper, 
195 P.2d 630, 86 Cal.App.2d 687— 
Conrad v. Conrad, 162 P,2d 221, 
66 Cal.App.2d 280—Banducci v. 
Banducci, 147 P.2d 73, 63 Cal.App. 
2d 600—Ice Bowl v. Spalding Sales 
Corp., 133 P.2d 846, 66 Cal.App,2d 
918—Vaughan v. Roberts, 113 P.2d 
884, 46 Cal.App.2d 246—Lee v. 

Dawson. 112 P.2d 683, 44 Cal.App. 
2d 362—San Juan Gold Co. v, San 


I not made issues 

Juan Ridge Mut. Water A.«(.‘?'n, 9.3 
P.2d 682. 34 Cal.App.2d 169—Ba¬ 
con v. Bacon, 69 P.2d 884, 21 Cal, 
App 2d 540—Clark v. Western Feed¬ 
ing Co., 52 P 2d 991, 10 Cal App 2d 
727—McElligott V. Freeland. 33 P. 
2d 430, 139 Cal App. 143—Kort v 
City of 1..0.M Angeles, 27 P 2d 66. 52 
Cal.App 2d 804—Williams v. Hush, 
25 P 2d 888. 134 Cal.App. 654—I*lat- 
nauer v, Forni, 21 P.2d 638, 131 
Cal.App. 393—Crenshaw v. Roy C 
Seeley Co.. 19 P.2d 50, 129 Cal.App. 
027, 

Idaho —Metzker v, Lowther, 204 P 
2d 1025, 69 Idaho 155. 

Mo.—Tran,samerican Freight Lines v. 
Monark Egg Corp.. 161 S.W.2d 687, 
236 Mo. APP. 1047. 

N J.—PoIKi V, Pennsylvania Grey¬ 
hound Lines, 69 A.2d 210, 5 N.J. 
.Super. 364. 

N.M—L Bar Cattle Co. v. Board of 
Trustees of Town of Cebolleta 
Land Grant, 120 P.2d 432, 46 N M. 
26. certiorari denied Board of Trus¬ 
tees of Town of Cebolleta Land 
Grant v, Ij Bar Cattle Co., 62 S 
Ct 1108, 316 U.S. 645, 86 L.Bd 
1729. 

Okl.'—Grigg V. Federal Dppo.<?it Ins 
Corp, 267 F.2d 290, 208 Okl. 419 
.—Roberts v. C P. Adams & Son, 
184 r.2d 634, 199 Okl. 369. 

Or.—^Yates v. BJorkntian, 19 P.2d 405, 
142 Or. 119. 

Pa.—First Nat. Bank v. Jones' Es¬ 
tate. 6 A 2d 273, 3'34 Pa. 577. 

R I.—Columbia Nat. Life Ins. Co. v. 
Industrial Trust Oo., 190 A. 13, 67 
R.I. 325, reargument denied 190 
A. 787, 67 R.I. 468. 

Tex.—Seaside Taxi Service v. I.«ylo, 
Clv.App., 123 S.W.2d 372. error dis¬ 
missed—'Consolidated Flour Milks 
Co. V. Holbrook, Clv.App., 66 S.W. 
2d 376. 

Utah.—Duncan v, Hemmelwrlght, 186 
P.2d 965, 112 Utah 262—Gray v. 
Defa, 153 P.2d 644, 107 Utah 272— 
Seeley v. Houston, 141 P.2d 880, 
105 Utah 202—Needham v. First 
Nat. Bank, 85 P.2d 786, 96 Utah 
432—Campbell v. Glen Bros.-Rob- 
erts Piano Co., 48 P.2d 556, 87 Utah 
294. 

Vt —Laplante v, Eastman, 106 A.2d 
265. 

Wasn.—^Bowman v. Webster, 253 P, 
2d 934, 42 Wash.2d 129. 

64 C.J. p 1233 note 17. 
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by the pleadings,’^® or matters not 

[ Effect of findings on immaterial Is¬ 
sues see Infra 9 633 b. 

73. Cal.—Freeman v. Jergins, 271 
P.2d 210, 125 Cal.App.2d 536—Oaks 
v Renshaw, 168 F.2d 199, 74 Cal. 
App. 2d 144—Robinson v. Walker, 
46 P.2d 174. 7 Oal,App.2d 268— 
Carlson v. Stanbltz, 45 P.2d 820, 
7 Cal App.2d 455. 

Conn.—Bowen v. Morgillo, 14 A.2d 
724, 127 Conn. 161. 

Idaho.—Cazier v. Economy Cash 
Stores, 228 P.2d 436, 71 Idaho 178— 
Snyder v. Bock, 204 l’.2d 1010, 69 
Idaho 168. 

N.M—Wilham.9 v. Selby, 24 r.2d 728, 
37 N.M 474. 

S.D.—Davle.s v. Toms, 63 N,W.2d 
406. 

Tex—Tijerina v. Botello, Civ.App., 
207 S.W.2d 136—Jinks v. Jinks, Civ. 
App., 205 S.W 2d 816—Boston In.s. 
Co, V. Rainwater, Civ.App., 197 
SW2d 118—Plaza Co v. White, 
Civ.App., 160 SW.2d 312, error re¬ 
fused 

Utah.—Cook v. Cook, 174 P,2d 434, 
no Utah 406. 

Vt.—Crawford v. Jerry, 11 A. 2d 210, 
111 Vt. 120. 

64 C.J. p 1234 note 18. 

Moot iBSixes 

Only facts neces.sary to be found 
are those in controversy and material 
to defenses submitted and on which 
cause i.s finally ruled. It being unnec¬ 
essary to make finding as to insues 
which have become moot.—Painter v. 
Prudential Ins. Co. of America, 71 S, 
W.2d 483, 228 Mo.App. 576. 

74. N.T.—Century Ins. Co, v, Glid- 
den Buick Corp., 20 N.Y,S.2d 108, 
174 Mi.se. 149. 

75. Cal.—Alhadeff v. AlhadefC, 20 P. 
2d 112, 130 Cal.App. 578. 

Ibbuo BlianlaLatBa by Btlpnlatloa 

Cal.—Williams v. Rush, 25 P.2d 888, 
134 Cal.App. 554. 

76. Cal.—^Ho Gate Wah v. Fong 
Wan, 257 P.2d 674. IIS Cal.App.2d 
159—Holden v. Johnson, 214 P.2d 
18, 95 Cal.App.2d 872—Maguire v. 
Lees, 169 P.2d 411, 74 Cal.App.2d 
697—Lo.s Angeles Scenic Studios 
V. Television, 61 P.2d 1192, 17 Cal. 
App.2d 356. 

Conn,—Catanzaro v. Catanzaro, 18 A. 

I 2d 350. 127 Conn. 478. 
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made issues by the evidencej^ Issues or questions 
which at first appear to be material may be rendered 
immaterial, so as to require no findings, by a 
finding or conclusion on another issue or question^® 
which is determinative of the case,'^^ an applica¬ 
tion of this principle being the lack of necessity of 
finding on all the defenses, where a finding on one 
issue necessarily determines the case against plain- 
tiff.80 

Findings taken as whole. It is not always neces¬ 
sary to make a specific finding as to each of sev¬ 
eral material issues where the findings taken as a 
whole, or construed together, clearly show that they 
include the conclusion of the court on all the ma¬ 
terial issues.®^ 


Agreed, admitted, or undented matters. Except 
in some jurisdictions,®^ it is not necessary to make 
findings as to matters admitted or not denied in the 
pleadings,®® or otherwise agreed on.®^ However, 
an admission of one matter does not dispense with 
the necessity of a finding as to another matter not 
covered by the admission;®® and a particular ad¬ 
mission may not be so clear and definite as to re¬ 
lieve the court of making any finding on the matter 
to which it relates.®® 

Express, implied, or negative findings. Failure 
to make an express finding on an issue is not fatal 
where a finding thereon is necessarily implied from 
the findings made.®'^ Also, it is not absolutely 
necessary to make an express finding as to a matter 


Idaho.—^Mitchell v. Munn Warehouse 
Co.. 86 P,2d 174. 69 Idaho 661. 
Ind.—Automobile Underwriters v. 
Tite, 85 N.E.2d 365. 119 Ind.App. 
251. 

Utah.—Hayden v. Collins, 63 P.2d 223. 
90 Utah 238—Schofleld v. Zion’s Co¬ 
op. Mercantile Inst., 39 P.2d 342, 
83 Utah 281, 96 A.L.R. 1083. 
Wash.—Barker v. Weeks, 47 P.2d 1. 

182 Wash. 384. 

64 C.J. p 1234 note 19. 

77. Arlz.—Gilliland v. Rodriquez, 268 
P.2d 334, 77 Arlz. 163. 

Cal.—Colburn Blologrlcal Institute v. 
De Bolt, 59 P.2d 108, 6 Cal.2d 631 
—Basin Oil Co. of Cal. v. Baash- 
Ross Tool Co., 271 r.2d 122, 125 
Cal.App 2d 678—Stone v. Lobslen, 
247 P.2d 357. 112 CaI.App.2d 760— 
Staudigl V. Harper, 173 P.2d 343, 
76 Cal.App.2d 439—Wlnsette v. 
Winsette, 117 P.2d 897. 47 Cal.App. 
2d 308—Franklin v. Bettencourt. 60 
P.2d 1017, 16 Cal.App.2d 611— 

Nelson V. Canavan, 63 P.2d 201, 11 
Cal.App.2d 15C—Thomson v. Leak, 

27 P.2d 795, 135 Cal.App. 644— 
Rancho Santa Margarita v. San 
Diego County. 26 P.2d 716. 136 Cal. 
App. 134—Alhadeff v. Alhadeff, 20 
P.2d 112. 130 Cal.App. 678. 

Kan.—Owen v. Christopher, 62 P.2d 
860. 14 1 Kfin. 766. 

Mass.—De Cristafaro v. Boston Ele¬ 
vated Ry. Co., 33 N.E.2d 871, 304 
Mass. 680. 

Ohio.—Bauer v. Cleveland Ry. Co., 47 
NE.2d 226. 141 Ohio St. 197. 

Vt.—Laplante v. Eastman, 106 A.2d 
265—Jaquith v. Smith, 24 A.2d 
341, 112 Vt. 353. 

Wash.—Kinney v. Sando, 182 P.2d 45, 

28 Wash.2d 262-—Williamson v. 
United Broth, of Carpenters & 
Joiners of America, 120 P.2d 833. 
12 Wash.2d 171. 

64 C.J. p 1234 note 20. 

7»ilnr« to make definite finding held 
not error in view of the evidence 
Mass.—Burke v. Marlboro Awning 
Co.. 113 N.E.2d 222, 330 Mass. 294. 


78. Cal.—Gish v. Perrea, 101 P. 27, 
10 Cal.App. 63. 

64 C.J. p 1236 note 21. 
j 78. Cal. — ^A.ssociated Industries In¬ 
surance Corporation v. Industrial 
Accident Commission, 269 P. 110, 

! 85 Cal.App. 184. 

64 C.J. p 1235 note 22. 

"Where facts are found which nec- 
essarlly defeat the losing party, all 
other issues thereby become imma¬ 
terial,”—Hill V. Donnelly, 1*52 P.2d 
867, 870, 66 Cal.App.2d 387. 

[ 80. Cal.—Lane v. Tanner, 103 P. 

I 846, 166 Cal. 135. 

64 C.J. 1235 note 23. 

81. Cal.—J. J. Howell and Associ¬ 
ates V. Antoninl, 268 P.2d 667, 124 
Cal.App.2d 1388—Moore v. Day, 266 
P.2d 61, 123 Cal.App.2d 134—Boe¬ 
der V. Boeder, 268 P.2d 681, 118 
Cal.App.2d 672—Cleverdon v. Gray, 
145 P.2d 95, 62 CaLApp.2d 612— 

I Peter.sen v. Murphy, 139 P.2d 49, 
69 Cal.App.2d 628—Aster v. Safe¬ 
way Stores, 79 P.2d 146, 26 CaJ. 

I App. 2d 163. 

Utah.—Patton v. Kirkman, 167 P.2d 
[ 282, 109 Utah 487. 

64 C.J. p 1233 note 24. 

Denials in tuiMwor 

Where matters alleged In the an¬ 
swer do no more than contradict 
some allegation of the complaint, 
and findings on allegation of com¬ 
plaint are complete, it is unneces¬ 
sary to make specific findings on 
matters alleged in answer.—Vidler v. 
De Bell. 270 P.2d 120, 120 Cal.App. 
2d 326. 

88. Utah.—Baker v. Hatch, 267 P. 
673. 70 Utah 1 

83. U.S.—National Candy Co. v. Fed¬ 
eral Trade Commission, C.C.A.7, 
104 F.2«d 999, certiorari denied 60 
S.Ct. 174, 308 U.S. 610, 84 L,Ed, 
610—March of Time Candles v. 
Federal Trade Commission, C.C.A, 
7, 104 F.2d 999, certiorari denied 
60 S.Ct. 174, 308 U.S. 610, 84 L. 
Ed. 610—Dietz Gum Co. v. Feder-j 
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[ al Trade Commission, C.C.A.7, 104 

I P.2d 999, certiorari denied 60 S.Ct 

I 174, 308 U.S. 610, 84 L.Ed. 610. 

I Cal.—Homey v. Homey, 268 P.2d 

I 656, 118 Cal.App.2d 679—Shelton v. 
Vance, 234 P.2d 1012, 106 Cal.App. 
2d 194—Lifton V. Harshman, 182 
P.2d 222, 80 Cal.App.2d 422— 

Bingham v. Bingham, 120 P.2d 
713, 48 Cal.App.2d 744. 

Ind.—^Prlce r. Andrew, 10 N.E.2d 
4136 . 104 Ind.App. 619. 

Mo.—Kristanlk v. Chevrolet Motor 
Co.. 70 S.W.2d 890, 336 Mo. 60. 

Or.—Phillips v. Elliott, 25 P.2d 
667, 144 Or. 694. 

64 C.J. p 1236 note 26. 

Necessity of making findings when 
all facts are admitted or agreed 
see supra 5 612. 

84. Mo.—Webb v. Archibald, 28 S 
W. 80, 128 Mo. 299. 

64 C.J. p 1236 note 27. 

Lack of nece.sslty of findings as to 
facta settled by stipulation see 
Stipulations 5 24 b (4). 

85. Wis.—First Savings & Trust Co. 
V. Milwaukee County, 148 N.W. 
22, 1093. 168 Wls. 207. 

86 . Cal.—Katschlnski v. Keller, 193 
P. 687, 49 Cal.App. 406. 

87. Cal.—^Halgler v. Donnelly, 117 
P.2d 331, 18 Cal.2d 674—Stewart 
V. Wagenbach, 47 P.2d 267, 3 Cal. 
2d 755 —J. J. Howell and Associ¬ 
ates V. Antoninl, 268 P,2d 657, 124 
Cal.App.2d 388—Roeder v. Roeder, 
258 P.2d SS-l, 118 Cal.App.2d 672— 
Brogdon v. Graham, 242 P.2d 76, 
110 Cal.App.2d 106—Dixon v. Eas- 
town Realty Co.. 233 P.2d 138, 105 
Cal.App.2d 260—Cooper v. San Di¬ 
ego Elec. Ry. Co.. 194 P.2d 669, 86 
Cal.App.2d 304—Lo Bue v. Porraz- 
zo, 119 P.2d '846, 48 Cal.App.2d 82— 
San Juan Gold Co. v. San Juan 
Ridg« Mut, Water Ass’n, 93 P.2d 
682, 34 Cal.App.2d 159—Kramer v. 
Sangulnetti, 91 P.2d 604, 33 Cal. 
App.2d 303—Greenfield v. Sudden 
Lumber Co., 64 P.2d 1007, 16 Cal. 
App.2d 709. 
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which is necessarily*® or reasonably** negatived 
by the findings made. Thus, where the court makes 
affirmative findings of fact on the material issues 
in favor of one party and such findings are incon¬ 
sistent with, and a complete negative of, the truth 
of the matter set forth in the pleadings of the other 
party, it need not expressly and specifically find on 
the matters the truth of which is thus negatived.^® 

h. Conclusions of Law 

The conclusions of law necessary to be stated are 
the conclusions which, under the facts found, are re¬ 
quired by the law and from which the Judgment is to 
result; and while correct practice requires that conclu¬ 
sions be stated on every issue of fact formed by the 
pleadings and tried by the court, It is not necessary to 
state conclusions on every minor question of law which 
may arise in the case. 

The conclusions of law necessary to be stated 
are the conclusions which, under the facts found, are 
required by the law®^ and from which the judg¬ 
ment is to result.®2 While correct practice re¬ 
quires that conclusions be stated on every issue of 
fact formed by the pleadings and tried by the 
■court,*® it is not necessary to state conclusions on 
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every minor question of law which may arise in 
the case,*^ such as questions relating to the burden 
of proof*® or the recovery of costs, the awarding 
of which is provided for by statute,** and, as dis¬ 
cussed infra § 631, in some, although not all, juris¬ 
dictions a general conclusion that judgment should 
be rendered for a specified party is sufficient. 

§ 616. Requests 

In order to be of any avail, a request for a finding 
must be made by one of the parties, and generally it 
devolves on the party desiring a certain finding to obtain 
it. In making such a request a party concedes as a 
matter of law that the case Is a proper one to be decided 
as one of fact. 

A request for a finding, in order to be of any 
avail, must be made by one of the parties.*"^ It 
devolves on the party desiring a certain finding to 
obtain it.*® While a request may be necessary to 
enable the unsuccessful party to obtain an appellate 
review of a failure to make findings, it has been 
asserted that it is the duty of the successful party 
to procure findings which will sustain the judgment 
in his favor.** The finding itself need not show at 
whose request it was made.^ In making a request 


<rolo.—Slide Mines v. Denver Equip¬ 
ment Co., 148 P.2d 1009, 112 Colo. 
285. 

Utah.—Johnson v. Hughes. 232 P.2d 
362—Ballen v. Gasparac, 215 P. 
2d 391, 117 Utah 298—Patton v. 
Kirkman, 167 P.2d 282, 109 Utah 
487. 

Vt.—^Allen V. Travelers Indem. Co., 
187 A. 612, 108 Vt. 317. 

Wash.—Williamson v. United Broth¬ 
erhood of Carpenter.^ & Joiners of 
America, 120 P.2d 833, 12 Wash.2d 
171. 

64 C.J. p 1235 note 30. 

88. Mass —Howard v. Malden Sav. 
Bank, 15 N.E.2d 233, 300 Mass, 208. 

64 C.J. p 1236 note 31. 

89. Vt.—Labor v. Carpenter, 148 
A. 867, 102 Vt. 418. 

90. Cal.—Haigler v, Donnelly, 117 
P.2d 331, 18 Cal.2d 674. 

Utah,—^Patton v. Kirkman, 167 P.2d 
282, 109 Utah 487—Gray v. Defa, 
153 F.2d 644, 107 Utah 272—Sid¬ 
ney Stevens Implement Co. v. 
Hlntze, 67 P.2d 632, 92 Utah 264, 
111 A,L.R. 331. 

■64 C.J. p 1236 note 33. 

Omission of findings to cover a par¬ 
ticular fact or Is.sue deemed a find¬ 
ing on that fact or Issue against 
party having burden of proof see 
infra 9 649. 

"It is unnecessary to make a spe- 
-clflc finding on a given issue where 
the findings of the court are incon¬ 
sistent with a finding on that par¬ 
ticular issue which would have been 


favorable to the complaining par¬ 
ty.”—McCarty v. Sauer, 136 P.2d 
742, 746, 64 Idaho 748—Mine & Smel¬ 
ter Supply Co. V, Idaho Consolidated 
Mines Co., 118 P.2d 301. 304, 20 Idaho 
300. 

91. Mo.— Corpus Juris cited in Con¬ 
ley V. Crown Coach Co., 169 S.W. 
2d 281, 285, 348 Mo. 1243. 

64 C.J. p 1236 note 36. 

98. Wls.—Young v. Miner, 124 N.W. 
660, 141 Wis. 501. 

93. Ind.—^Huntington First Nat. 
Bank V. Arnold, 60 N.E. 134, 166 
Ind. 487. 

N.M.— Corpus Juris quoted lu Con¬ 
solidated Placers v. Grant, 161 P. 
2d 48. 65, 48 N.M. 340. 

94. N.M. —Corpus Juris quoted lu 

Consolidated Placers v. Grant, 151 
P.2d 48, 66. 48 N.M. 340. 

Tex.—Central Meat Market v. Long- 
well’s Transfer, Clv.App., 43 S.W. 
2 d 616. 

95. N.M. —Corpus Juris quoted in 

Consolidated Placers v. Grant. 151 
P,2d 48, 65, 48 N.M. 340. 

Tex.—-Central Meat Market v. Long- 
well’s Transfer, Clv.App., 43 S.W. 
2 d 616. 

96. Ind,—Shandy v. Bell, 189 N.E. 

627, 207 Ind. 215—Anderson v. 

Molse, 63 N.E.2d 303, 116 Ind.App 
240—Sputh V. Francisco State Bank 
of Francisco, 1'3 N.E.2d 880. 105 
Ind.App. 149—Milk Control Board 
of Indiana v. Phend, 9 N.E.2d 121, 
104 Ind.App. 196. I 

N.M.— Corpus Juris quoted ia Con-1 
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aolldated Placers v. Grant, 151 P.2d 
48, 55, 48 N.M. 840. 

64 C.J. p 1237 note 41. 

97. Ind —Jones v. Hall, 86 N.E. 923, 
37 N.E. 25, 9 lnd.App. 468. 

Request or other application for: 
Additional findings see infra § 643. 
Amendment or correction of find¬ 
ings see infra 9 640. 

Rulings or declarations of law sec 
supra 5 601. 

Separate statement of findings of 
fact and conclusions of law see 
infra § 624. 

98. Vt—Manley Bros. Co. v. Som¬ 
ers, 138 A. 736, 100 Vt. 439. 

Praud 

(1) Where plaintiffs sued for 
fraud for defendant’s alleged false 
representations as to value of tim¬ 
ber which was made collateral for a 
loan to corporation of which defend¬ 
ant was president and principal 
stockholder, burden was on plaintiffs, 
rather than on defendant, to pro¬ 
cure findings relating to question of 
damage,.—Crowley v. Goodrich, 44 A. 
2d 128, 114 Vt. 304, 162 A.L.R. 691. 

(2) Plaintiffs in such action also 
had burden to secure a finding on 
the question of solvency of corpora¬ 
tion.—Crowley v. Goodrich, supra. 

99. N.Y.—Triest v. New York, 86 N. 
E. 649, 193 N.Y, 625. 

Request or other application for find¬ 
ings as predicate to appellate re¬ 
view see Appeal and Error Sf 310, 
3S6. 

1. Tenn.—Little v. Rosser, 7 Tenn, 
App. 305. 
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for findings of fact and conclusions of law a party 
concedes as a matter of law that the case is a 
proper one to be decided as one of fact,^ even 
though the request is not in the precise form con¬ 
templated by statute but by submitting requested 
findings of fact and conclusions of law after the 
trial court has sustained defendant’s motion to 
dismiss the complaint, plaintiff does not authorize 
the court to weigh the testimony as though the 
case had been submitted for determination on the 
evidence before the courts 

§ 617, - Necessity 

In some Jurisdictions it is the duty of the court in an 
action tried before It without a Jury to make findings 
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and conclusions even when not requested to do so by 
either party, but In others a request by one of the parties 
is necessary in order to make it the duty of the court 
to state findings of fact or specific findings. 

In some jurisdictions it is the duty of the court 
in an action tried before it without a jury to make 
findings and conclusions even when not requested 
to do so by either party,5 or at least it is its duty 
to do so in respect of all material issues presented 
by the pleadings,® although not in respect of items 
of damages but under other statutes or court 
rules a request by one of the parties is necessary 
in order to make it the duty of the court to state 
findings of fact,® or at least to make it the duty of 
the court to state specific, rather than general, 
findings® or findings on any one particular issue, 


2. Mo,—Labaddie Bottoms River 

Protection Dlst. of Franklin Coun¬ 
ty V. Randall, 156 S.W.2d 713, 348 
Mo. 867—Cantley v. American 

Surety Co. of New York, 38 S.W. 
2d 739, 226 Mo.App. 1146—Steele 
V. Johnson, 69 S.W. 1065, 96 Mo. 
App. 147. 

Where defendant reqneeted flnding-a 

of fact and conclusions of law, de¬ 
fendant conceded as a matter of law 
that plaintiff had made a case to be 
decided as one of fact, and admitted 
that there was evidence sufficient to 
establish every essential element of 
plaintiff’s case.—Blochcr v. Hueb- 
ner, Mo.App., 172 S.W.2d 476—Smith 
v. Universal Finance Corp., Mo.App., 
187 S.W.2d 489. 

3. Mo,—Transamerlcan Freight 

Llne.s V. Monark Egg Corp., 161 
S.W.2d 687, 236 Mo.App, 1047-— 

Smith V, Universal Finance Corp., 
App., 137 S.W.2<1 489. 

Form and requisites of request see 
Infra 8 619. 

4 . N.M.—Sandoval County Board of 
Education v. Young, 94 P.2d 608, 
43 N.M. 397. 

Duty to make findings supported, by 
svldencs 

Where plaintiff submitted request¬ 
ed findings of fact and conclusions 
of law after trial court hod sus¬ 
tained defendant’s motion to dismiss 
complaint, it was duty of trial court 
to make any relevant fact finding 
requested by plaintiff that was sup¬ 
ported by substantial evidence, and, 
in making his decision on any re¬ 
quested finding, he should have tak¬ 
en as true all testimony and rea¬ 
sonable inferences flowing therefrom 
tending to prove that finding and 
should have diar’tegarded all conflicts 
and all evidence tending to weaken 
or disprove it.—Sandoval County 
Board of Education v. Young, supra. 

5. Mont.—Billings Realty Co. v. Big 
Ditch Co.. 116 P. 828, 43 Mont. 251. 

64 C.J. p 1237 note 44 [a]. 


Zn California 

(1) Unless waived, findings must 
be made whether or not either par¬ 
ty specifically demands findings.— 
Holland v. Kelly, 169 P. 1000, 177 Cal. 
43. 

(2) Under express provision of 
statute, findings in municipal court 
were waived by failure to request 
them at trial.—Annin v, Belrldge Oil 
Emp. Federal Credit Union. 260 P.2d 
296, 119 CalApp.2d Supp. 900, 

In Washington 

(1) Under a mandatory provision 
of the statute, the making and filing 
of findings of fact and oonclu.sions 
of law In a law action tried by the 
court are necessary even in the ab¬ 
sence of a request therefor.—Davis & 
Banker v. Wenatchee-O k a n o g a n 
Warehouse Co., 242 P. 06.5, 137 Wash. 
470—64 C.J. p 1228 note 21. 

(2) Some early cases were appar- j 
ently to the contrary.—State v. Oor- 
glat, 96 P. 689, 50 Wash. 95—Slayton | 
V. Felt, 82 P. 17'3, 40 Wash. 1. 

(3) Such cases have been expressly 
or impliedly overruled.—Davis & 
Banker v. Wenatchee-O k a n o g a n 
Warehouse Co., 242 P. 966, 966, 137 

I Wash. 470. 

(4) Failure to find every probative 
[ fact nece.ssary to establish ultimate 

facts supporting decree will not, how¬ 
ever, in absence of timely request 
for such complete findings, render 
findings of ultimate facts Insufficient 
to sustain decree.—Shorrock v. Shor- 
rock, 66 P.2d 674, 185 Wash. 623. 

6. Cal.—Haight v. Tryon, 44 P. 318, 
112 C&l. 4. 

64 C.J. p 1237 note 46. 

7. Cal.—^\Veisshand v. City of Peta¬ 
luma, 174 r. 955. 37 Cal.App. 296. 

Punitive a&d actual damagee 

In action for assault and battery 
where facts justifying recovery of 
punitive damages were pleaded, puni¬ 
tive damages were not required to 
^be segregated in the findings from 
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actual damages awarded where .seg¬ 
regation was not requested.—Roger.s 
V. Kabakoff, 184 r.2d 312, 81 Cal.App. 
2d 487, 

8 . Ariz—Filer v Maricopa County, 
198 P.2d 131, 68 Anz 11. 

Mo—Trask v Arcadia Valley Bank, 
App, 230 S.W.2d 601—State ex rel. 
Luechtefeld v. Arnold, App,, 149 
S.W.2d 381—Edwards v. Metropoli¬ 
tan Life In.s. Co., App., 138 S.W.2d 
651—Phillips V. Alford, App., 90 
S.W. 2d 1060. 

N.M.—Selby v. Tolbert, 249 P.2d 498, 
66 N M. 718—Garcia v. Chavez, 212 
P.2d 1052, ,54 N.M. 22—Albuquerque 
Broadca.sting Co. v. Bureau of Rev¬ 
enue. 184 P2d 416, 61 N.M. 332, 11 
A.L R.2d 966—McDaniel v. Vaughn. 
80 P 2d 417, 42 N M 422 
N.C.—Smith v. Pilot Life Ins. Co.. 

4 S.E2d 321, 216 N.C. 152. 

Tex—Fitzgerald v. Dane. Civ.App, 
126 SW.2d 64, reversed on other 
grounds 155 S.W.2d 602, 1'37 Tex. 
514. 

64 C.J. p 1237 note 47. 

Punction of a request for oonoln- 
sious is with a view of excepting 
to the decision of the court on ques¬ 
tions of law involved in the trial, 
primarily to determine whether such 
conclusions of fact support or war¬ 
rant the conclusions of law drawn 
from such facts, and a secondary 
function is to avoid the necessity of 
a transcript of the evidence In the 
record on appeal unless party ap¬ 
pealing desires to attack one or more 
of the findings as unsupported by 
the evidence,—In re Harmon’s Es¬ 
tate, 96 N.E.2d 34. 87 Ohio App. 451. 

9. U.S.—Bourjois, Inc,, v. Park Drug 
Co.. C.C.A.Mo , 82 F.2d 468. 

Idaho.-—Reid v. Keator, 39 P,2d 926, 

I 56 Idaho 172. 

Neb.—George W. Condon Co. v. Doup 
River Public Power Dlst., 281 N.W. 
31, 135 Neb. 284. 

N.H.—New Hampshire Sav. Bank v 
National Rockland Bank, 41 A.2d 
760, 93 N.H. 326. 
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question, point, or feature.^® In some jurisdictions 
the court may of its own motion, and without any 
request by a party, make special finding-s of fact;^^ 
but it has been held that a finding so made is not 
regarded as a valid statutory finding, ^2 and may 
not be consideredt2 except as a general finding.^^ 
Where it is contemplated by the court rules that the 
trial judge may make such findings as may be found 
by him in support of his judgment rendered, he is 
not limited to such specific findings as may be re¬ 
quested by the losing party.^5 

5 618. - Time for Making 

A request for findings of fact and conclusions of law, 
in order to be effective, must be timely, but whether a 
particular request is timely depends on the rules or 


practice of the parileuler court In which the request it 
made. 

A request for findings of fact and conclusions 
of law, in order to be effective, must be timely.^® 
In some jurisdictions a request, in order to be in 
time, must be made before the announcement, rendi¬ 
tion, entry, or filing of the decision,judgment,^® 
or findings and conclusions,or at the latest at the 
conclusion of the hearing and furthermore the 
request must be made at a reasonable time,21 such 
as at the close of the argument^^ and before the case 
is submitted for decision's and taken under advise¬ 
ment. Under the court rules or practice of some 
courts the request should be made at, or before, 
the commencement of the trial2& or during the 
trial.26 However, the rules or practice of other 


NM—Teaver v. Miller, 208 r.2d 156, 
63 N.M. 345. 

Ohio.—Kiesenbeck v. Bauer, 82 N.E.2d 
94, 83 Ohio App 218. 

Okl.—City of liO-wton v. Sherman 
Mach. & Iron Worka, 77 r.2d 667, 
182 Okl. 2.';4--reebles v. Kansas 
Life Ins. Co., 52 r.2d 747, 175 
Okl. 231. 

Pa—First Nat. Bank v. .1 ones’ Es¬ 
tate, 6 A.2d 273, 334 Pa. 577. 

64 C.J. p 12'37 note 48. 

•General and specific flndmfi:s gen¬ 
erally see infra § 627. 

10. U.S.—Fidelity Nat Bank & Trust 
Co. of Kansas City v. Southern 
United Ice Co., C.C.A.Mo., 78 F.2d 
438. 

Idaho—Finn v. Rees, 141 P.2d 976, 
65 Idaho 181—Mitchell v. Munn 
Warehouse Co., 86 l*.2d 174, 69 Ida¬ 
ho 661. 

Tenn.—^A. J. Cook & Co. v. Seaton, 6 
Tenn.App. 81. 

64 C J p 1237 note 49. 

11. Okl—Evan.s v. Neal, 180 r.2d 
6G1, 198 Okl, 51.5—Peebles v. Kan¬ 
sas Life Ins. Co.. 52 P.2d 747, 175 
Okl. 231. 

64 C.J. p 1237 note 50. 

la Coaaectlont 

(1) Trial court has right and may 
be obligated to make finding, even 
though not requested, if deemed nec¬ 
essary to present issues on appeal.— 
Glazer v. Rosoff, 179 A. 407, 120 Conn 
120 . 

(2) However, plaintiff de.siring 
special finding on any particular is¬ 
sue should make a motion for such 
finding to trial court.—Domhron v. 
Rogozinski, 180 A. 453, 120 Conn. 245. 

la. Mo.—Lesan Advertising Co. v, 
Castleman, 177 S.W. 697, 2G5 Mo. 
345. 

64 C.J. p 1237 note 61, p 1238 note 62. 

13. Mo.^—State ex rel. Sullivan Coun¬ 
ty V. Maryland Casualty Co., 66 
S.W.2d 637, 334 Mo. 269—Woolley v. 
Dorl, 93 S.W.2di 1098. 2^30 Mo.App. 


677—Carder v. Carder. 60 S.W.2d 
706, 227 Mo.App. 1005. 

64 C.J. p 1238 note 53. 

14. Okl.—Setzer v. Moore, 22 P.2d 
998, 164 Okl. 70—Watashe v. Ti¬ 
ger, 211 r. 415. 88 Okl. 77. 

64 C.J. p 1250 note 64. 

Special findings treated as general 
finding generally see infra § 627. 

15. Tex—BonaLson v. Horton, Civ. 
App., 256 S W.2d 693. 

16. N.n —Sister.s of Mercy v Town 
of Hooksett, 42 A.2d 222, 93 N.H. 
301. 

Ohio.—^Wainscott v. Young, 77 N E.2d 
102, 81 Ohio App. 21. 

Okl.—Midland Sav & I.ioan Co. v. 
Donohoo, 74 P.2d 1147, 181 Okl. 
498. 

Wyo.— Corpus Juris cited In Bruch 
V. Benedict, 165 P.2d 561, 664, 62 
Wyo. 213. 

64 C.J, p 1238 note 56. 

Time for requesting separate state¬ 
ment of findings of fact and con¬ 
clusions of law see infra § 624 a. 
Request held timely when made at 
conclusion of testimony and before 
argument, and renewed at end of ar¬ 
gument and before submission.—■ 
Bruch V. Benedict, 166 P.2d 561, 62 
IWyo. 213. 

Request held not timely where not 
I proffered until order vacating Judg- 
1 ment was made.—Cottonwoo'd Sheep 
' Co. V. Murphy, 44 P.2d 1000, 48 Wyo, 

I 250, 98 A.L.R. 1373. 

17. Okt.—^Walden v. Automobile 
Brokers, 160 P.2d 400, 195 Okl. 
453. 

64 C.J. p 1238 note 57. 

18. Ariz.—Filer v. Maricopa County, 
198 P.2d 131, 68 Arlz. 11. 

! 64 C.J. p 1238 note 68. 

19. U.S —Ewert v. Robinson, C.C.A. 
Okl., 289 F. 740. 

64 C.J. p 1238 note 69. 

ao. Ohio. — Boyle v. Glidden Co., 9 
Ohio Supp. 14. 
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21. Tex.—City Nat. Bank v. Stout, 
61 Tex, 567. 

64 C.J. p 1238 note 60. 

Discretion of oonrt 
Opportunity to file requested find¬ 
ings and conclusions, was matter pe¬ 
culiarly within sound discretion of 
trial court, and denial thereof was 
not disturbed, in view of appellant’s 
failure to act within five months’ 
period between hearing and adjudi¬ 
cation.—Barrows v. Allum, 66 A.2d 
66, 361 Pa. 624. 

22. Kan.—Wilcox v. Bylngton, 12 P. 
826, 36 Kan. 212. 

64 C.J. p 1238 note 61. 

23. Ariz—Julian v. Carpenter, 176 
'P.2d (>93. 65 Anz. 167. 

Mo—Bonnot v. Tackitt, App., 26S S, 
W.2(l 748. 

N.y—Mario v. PoOteris, 88 N.Y.S.2d 
79. 276 AppDlv. 790—Joroco Silk 
Corp. V. Nova, 39 N.Y.S.2d 473, 265 
App.Div. 1061. 

64 C.J. p 1238 note 62. 

24. Mont.—State v. Edwards, 106 
P. 705. 40 Mont. 320. 

64 C.J, p 1238 note 6'3. 

25. Discretion of oonrt 

Where request for special findings 
of fact and conclusions of law is 
made after commencement of trial, 
granting of request Is within sound 
discretion of court.—Gross Income 
Tax Division of Ind. v. Surface Com¬ 
bustion Corp., Ind., Ill N.E.2d 60. 
certiorari denied Gross Income Tax 
Division, Ind., Dept, of State Reve¬ 
nue, State of Ind. v. Surface Com¬ 
bustion Corp., 74 S.Ct. 61. 846 U.S. 
829. 98 L.Bd. 353, and 74 S.Ct. 52, 
346 U.S. 829, 98 L.Ed. 354—64 C.J. 
p 1238 note 64 [a]. 

Request held too late when not 
made until after all evidence was 
introduced.—St. Joseph Loan & Trust 
Co. V. Studebaker Corporation, C.C. 
A.Ind., 66 F.2d 151, certiorari denied 
54 S.Ct. 209, 290 U.S. 699, 78 L.Ed. 
601. 

26. Ark.—Sewell v, Harkey, 174 S. 
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courts do not require the request to be made at § 619. Form and Requisites 

the commencement of, or during, the trial,or prior b. dir««.d t» th. Juda., 

to the submission of the case and it has been demand specific findings of fact, end point out the points 
held that a request is timely if made at any time propositions on which a finding it desired, with special 
,, ,, t 1 particularity with respect to any particular issue or fact 

before judgment is ordered,as where the statutory which a finding is sought, and should be in writing 
requirement is that the request be made at the time where a statute or rule of court so provides, in some 
of the trial.30 At any rate the request must be 
made during the term at which the trial is had.*^ 

A request for findings should be directed to the 
Request for passing on proposed findings and con- judge,3^ demand specific findings of fact,36 and 

elusions nunc pro tunc as of the date of the decision point out the points or propositions on which a find- 

or judgment is favored by some courts,32 but not ing is desired,s? with special particularity with re- 

by others.33 spect to any particular issue or fact on which a 

finding is sought.33 It must be in writing when 
Motion to withdraw request for a special finding a statute or rule of court so provides,39 but not 

of facts, not made until after a decision as to the otherwise,‘^3 and the court may waive a written 

facts has been announced, is properly ovcrrulcd.34 request by directing the clerk to note an oral request 


w.2d 113, 206 Ark. 28— Globe & 
Rutgers Fire Ins. Co. v, Pruitt, 
64 S.W.2a 91, 188 Ark. 92. 

64 C.J. p 1239 note 65. 

Alleged refusal to oouatder regnests 
held not error, where requests were 
not made until about twenty days 
after trial at time ftxed for ftllng 
briefs, and record did not show that 
court failed to consider requests, but 
merely that It failed to make them.— 
Strole V. Combs, 66 P.2d 111, 143 Kan. 
647. 

Xu Teuueaaee 

(1) It has been held that the re¬ 
quest for written finding of facts by 
the judge must be made upon the 
trial, and request made after the 
trial comes too late.—Harbin v. Elam. 
1 Tenn.App, 496—64 C.J. p 1238 note 
67. 

(2) Requests made before rendi¬ 
tion of judgment have, however, been 
held timely.—Stanley v. Donoho, 16 
Lea, Tenn., 492—Marr v. Murphy, 6 
Tenn.Civ.A. 159. 

27. Arlz.—Valley Nat. Bank of Phoe¬ 
nix V. Shumway, 163 P.2d 676, 63 
Arlz. 490. 

Ohio.—Straus v. Friedman, 2 Ohio 
App. 11, 20 Ohio Cir.Ct.,N.S., 158, 
Bequests held timely where filed 
on day of rendition of judgment 
granting divorce and on day after 
motion for new trial was filed, but 
before it was acted on.—Bittmann 
v. Bittmann, 194 N.B. 427, 48 Ohio 
App. 427. affirmed 194 N.E. 8, 129 Ohio I 
St. 123. 

I 

28. Arlz.-—Valley Nat. Bank of Phoe¬ 
nix V. Shumway, 163 P.2d 676, 63 
Arlz. 490. 

29. Arlz.—Valley Nat. Bank of Phoe¬ 
nix V. Shumway, supra. 

Beqaeets made after entry of or¬ 
der for judgttieut came too late.— 
Valley Nat, Bank of Pheenix v, 
Shumway. supra. 


30. When request may he made un¬ 
der statute 

(1) For purposes of statute requir¬ 
ing request for findings to be made 
at the time of trial, a trial continues 
until the Issues of a case have been 
adjudicated.—Haupt v. La Brea Heat¬ 
ing & Air Conditioning Co., 270 P.2d 
125, 125 Cal.App.2d Supp. 888. 

(2) The submission of a case for 
decision does not end trial and find¬ 
ings of fact may be requested until 
adjudication of the issues.—Hardy v. 
Foster, 270 P.2d 130. 125 Cal.App.2d 
Supp. 890—^Haupt v. La Brea Heating 
& Air Conditioning Co., supra. 

(3) Where taking of testimony had 
terminated and case had been submit¬ 
ted for decision, but permission was 
given counsel to file briefs, defend¬ 
ant’s request for supporting findings 
was timely when made in his first 
filed brief.—Haupt v. La Brea Heat¬ 
ing & Air Conditioning Co„ supra. 

(4) Request for findings of fact 
was timely, when made Immediate- 

j ly after court announced Its oral 
I judgment and before judgment had 
j been entered in clerk’s official min¬ 
utes.—Engleman v. Green, 270 P.2d 
1 127, 125 Cal.App.2d Supp. 882. 

(5) Where plaintiff requested find¬ 
ings of fact in letter, which was ad¬ 
dressed to trial judge, and which was 
filed by clerk a week before judg¬ 
ment was entered court erred in fail¬ 
ing to file findings of fact as re¬ 
quested.—Hardy v. Poster, supra. 

31. Tex.—Industrial Transp. Co. v. 

White, Civ.App., 240 S.W. 1054. 

32. N.Y.—Redondo S. S. Co. v. Irving 

Bank-Columbia Trust Co., 225 N.Y. 

S. 38, 221 App.DiV. 694. 

33. Ill.—^Helburn Leather Co. v. 

Stone, 206 Ill.App. 347. 

3iL Ind—Beach v. Franklin Tp., 103 

N.E. 498, 56 lnd.App. 220. 
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35. Tex.—Industrial Transp. Co. v. 
White, Civ.App., 240 S.W. 1054. 

64 C.J. p 1239 note 76. 

36. Idaho,—Ford v. Connell, 204 P. 
2d 1019, 69 Idaho 183. 

Mo.—Schurman v. Western Casualty 
& Surety Co. of Port Scott, Kan , 
179 S.W.2d 31, 362 Mo. 650. 

Neb.—Donald v. Heller, 10 N.W.2d 
447, 143 Neb. 600. 

N.M.—Carlisle v. Walker, 136 P.2d 
479, 47 N.M. 83. 

64 C.J. p 1239 note 77. 

Bequest made ia alteraatlve 

In contested civil action tried by 
the court without a jury, defendant’s 
request that trial judge give In writ¬ 
ing his finding of facts and reasons 
for judgment, made In the alterna¬ 
tive in connection with motion for 
a new trial, was authorized by con¬ 
stitutional provision.—Blnks Mfg. Co. 
V. Gulllot. 65 So.2d 787, 223 La. 337. 

37. Neb.—Donald v. Heller, 10 N.W. 
2d 447, 143 Neb. 600. 

N.M.—Sundt V. Tobin Quarries, 175 
P.2d 684, SO N.M. 254, 169 A.L.R. 
586. 

64 C.J. p 1239 note 78. 

38. Wis. — Wngglesworth V, Wrig- 
glesworth, 45 Wis. 265, 

64 C.J. p 1239 note 79. 

Suggeetloa treated a« proper request 
The trial court may treat defend¬ 
ants' suggestion that the court would 
“probably want to make findings" as 
a proper request to do so.—^Kubelsky 
V. Wlndell, 120 P.2d 803, 68 Arlz. 
434. 

39. Ala—^Brush v. Rountree, 32 So. 
2d 244, 83 Ala.App. 227, certiorari 
denied 32 So.2d 246, 249 Ala. 667. 

N.M.—Carlisle v. Walker, 136 P.2d 
479, 47 N.M. 83. 

64 C..T. p 1239 note 80. 

40. Ariz.—Kubelsky v. Windell. 120 
P.2d 803, 68 Ariz. 434. 

Tex.—Bolding v. Porter & Billings¬ 
ley, Civ.App., 66 S.W.2d 206. 

64 C.J. p 1239 note 81. 



89 C.J.S. 

in the recordJl It is not proper,** necessary,** or 
customary^* to question or interrogate the court. 
Requests for conclusions of fact and of law should 
he separated.*® Also, a request must be applicable 
to, and supported by, the evidence*® in the whole 
and not merely in part.*'*' Requests should not be 
made which are frivolous*® or unnecessarily nu¬ 
merous.*® Notwithstanding a request to make find¬ 
ings on a certain issue is not in proper form, the 
matter may be so important to a right decision that 
the findings should not leave it in doubt.®® 

Proposed findings. In some jurisdictions a party 
should not present a proposed finding or attempt 
to dictate the terms of the finding;®^ but in other 
jurisdictions the proper practice is for a party or 
his counsel to submit to the trial judge such findings 
of fact and conclusions of law as, in his opinion, 
the evidence and the law justify, and request the 
judge to make such findings and conclusions.®* 
Proposed findings are merely an aid and assistance 
to the court in preparing its findings of fact and 
conclusions of law ®* 

Statement of claim, purpose, or evidence. Under 
some statutes or rules of court the court should re¬ 
fuse to make a finding where neither party has 
filed a statement of what each has offered evidence 
to prove and claims to have proved;®* and it is 
not required to make a finding on a question which 
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a party, in his request for a finding, has not in¬ 
cluded in the statement of the claims of law which 
he desires to raise on appeal.®® A statement of 
the claims of law made at the trial is a necessary 
part of a finding, and the trial court is justified in 
refusing to make any finding if a party fails to 
file a statement of his claims of law as requested by 
the court.®® In other jurisdictions a request need 
not be accompanied by a statement that it is pre¬ 
sented with a view of taking an exception.®’^ 

Motion. A formal motion is not required in or¬ 
der to make a request;®* and a motion, made at 
the close of the hearing, to introduce further evi¬ 
dence is not a request for a finding;®* but a mo¬ 
tion to find a verdict for defendant in a case tried 
without a jury has been held to be a request for 
findings of fact.®® 

§ 620. -Filing, Record, or Presentation 

Under some statutes It is Incumbent on a party de. 
airing findings of fact and conclusions of law to call 
the Judge's attention to the request, and aocording to 
•ome authority an entry of the request on the minutes 
of the court is necessary. 

Under some statutes it is incumbent on a party 
desiring findings of fact and conclusions of law 
not only to make a request therefor but also to call 
the judge^s attention to the request,®! the judge 
not being required to examine the docket or files 


41. Aria.—^Kubelsky v. 'Wlndell, 120 
P.2d 803, 68 Aria. 434. 

4a. Kan.—Peckham v. Keenan, 263 
P. 206, 123 Kan. 644. 

64 C.J. p 1239 note 84. 

43. Kan.—Vickers v. Buck Stove & 
Range Co., 79 P. 160, 70 Kan. 684. 

44 . Kan.—^Vickers v. Buck Stove & 
Rangre Co., supra. 

45 . N.Y.—SnlflCen v. Koechllng, 46 
K.T.Super. (Tl, affirmed 84 N.T. 677. 

64 C.J. p 1239 note 87. 

46. Mass.—Lorenzo v. Atlantic 
Nat. Bank of Boston, 180 N.E. 148. 
278 Mass. 415. 

64 C.J. p 1240 note 88. 

47. N.Y.—Koehler v. Hughes. 42 N. 

E. 1061, 148 N.Y. 607. 

64 C.J. p 1240 note 89. 

48. Pa.—Myersdale, etc., St. R. Co. 
V. Pennsylvania, etc., St. R. Co., 69 
A. 92, 219 Pa. 668. 

49. Mo.—Central Surety & Ins. Corp. 
V. Hinton. 130 S.W.2d 235, 233 Mo. 
App. 1218. 

44 C.J. p 1240 note 91. 

80, Minn.—Orr v. Sutton. 148 N.W. 
1066, 127 Minn. 37, Ann.Ca8.19160 
527. 

51. Mo.—Schnurman v. Western 
Casualty & Surety Co. of Fort 
Soott, Kan., 178 S.W.2d 81. 352 Mo. 


660—Central Surety & Ins. Oorp. v. 
Hinton, 130 S.W.2d 236. 233 Mo.App. 
1218—Arthur R. Llndberg, Inc., v. 
Quinn, App., 123 S.W.2d 216. 

64 C.J. p 1239 note 82. 

"Our attention has not been called 
to any statutory or other authority 
which permits a litigant in a law 
case tried by a court without a Jury 
to submit special findings of fact and 
conclusions of law. which, when the 
court refuses to grant them or con¬ 
sider them afford ground for valid 
exceptions.”—Capital Transit Co. v. 
Hazen, 93 F.2d 260. 262. 68 App.D.C. 
91. 

Za OaUforola 

(1) There are some old cases sup¬ 
porting the rule of the text.—^Edgar 
V. Stevenson, 11 P. 704, 70 Cal. 286 
—Miller v. Steen. 30 Cal. 402, 89 Am. 
D. 124. 

(2) However, it has been held that 
parties have the right to request the 
trial Judge to adopt proffered findings 
of fact and conclusions of law.— 
Howard v. Howard. 269 P.2d 41, 119 
Cal.App.2d 122, 

59. U.S.—^American Elastics v, U. S.. 

D.C.N.T., 84 F.Supp. 198. 

N.M.—Carlisle v. Walker. 136 P.2d 
479. 47 N.M. 88. 

64 C.J. p 1239 note 88. i 
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Adoption by court of findings pre¬ 
pared by party or attorney see in¬ 
fra 9 623. 
mtlnate facts 

Proposed statement of facts should 
be of ultimate facts, not evidentiary 
facts.—^Hurley v. Tolfree, 106 N.Y.S. 
2d 10, afilrmed 127 N.T.S.2d 864, 283 
App.Dlv. 718. 

53. Cal.—Howard v. Howard, 269 P. 

2d 41, 119 Cal.App.2d 122. 

64. Conn.—^Dlxon v. Gallon, 133 A. 
113, 1114 Conn. 746. 

55. Conn.—In re Hotchkiss’ Will, 92 
A. 419. 88 Conn. 666—Banks v. 
Warner, 8*4 A. 325, 86 Conn. 613. 

66. Conn.—^Duncan v. Milford Bov. 

Bank, 68 A.2d 260. 134 Conn. 895. 
57. Ind.—^Western Union Tel. Co. v. 
Trlssal, 98 Ind. 666—Trentman v. 
Eldrldge, 98 Ind. 626. 

68. Tex.—^Pizzitola v. Jeffords, Civ. 
App., 294 S.W. 284. 

69. N.H.—Cotton v. Stevens, 129 A. 
873, 82 N.H. 106. 

60. Mass.—Ashapa v. Reed. 182 N.E. 
859, 280 Mass. 614. 

61. Tex.—^Blrdwell v. Pacific Finance 
Corp., Clv.App., 269 S.W.2d 957— 
Stephenson v. Sttie, Civ,App., 146 
S.W.2d 336, error dismissed, Judg^ 
ment correot—Fitsgerald v. Lane, 



§§ 620-621 TRIAL 

to ascertain whether a request has been made,®2 or 
to take cog’nizance of a motion or other request not 
called to his attention.®^ However, where the court 
has entered an order showing a request, the request 
need not again be called to the attention of the 
court.According to some authority an entry of 
the request on the minutes of the court is neces¬ 
sary.®® 

§621. - Ruling 

In Jurisdictions wherein It It the duty of the court 
in an action tried before it without a jury to make find¬ 
ings and conclusions without any request therefor, where 
the court makes adequate findings and conclusions It 
is under no duty to consider requests, but in other juris¬ 
dictions the court should ordinarily respond to requests 
and grant those which are proper. 

Where it is the duty of the court in an action 
tried before it without a jury to make findings and 
conclusions without any request therefor, and where 
the trial judge prepares his own findings of fact 
and conclusions of law which are fully and ade¬ 
quately responsive to all the issues framed by the 
pleadings, he is under no duty or obligation what- 
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soever to consider, respond to, or take action on, 
requests for findings.®® In other jurisdictions 
where it is the duty of the court in an action tried 
before it alone to make findings of fact and con¬ 
clusions of law when properly requested to do so, 
the court ordinarily should respond to each re¬ 
quest®'^ even though a decision might otherwise be 
reached,®® and, when required to do so by statute 
or rule of court, note in the margin of each request 
the disposition made thereof.®® The trial judge is 
not bound to accept in their entirety findings and 
conclusions proposed by a party he may do so 
in toto or in part, or disregard such proposed findings 
and conclusions in their eritirety.'^^ It has been 
said, however, that it is not proper for the trial 
court to refuse a proposed specific finding of an ulti¬ 
mate fact within the issues supported by substan¬ 
tial evidence, believed by the court, and necessary 
to determine the issues in the case. ^2 ^ failure 

to respond to or categorically answer each specific 
request is not necessarily or always fatal,'*’2 as where 
the parties are not prejudiced thereby'^^ or the rul¬ 
ing on the requests otherwise appears of record.”^® 


Civ.App., 126 S.w.2d 64, revensod 
on other grpunds 165 S.'W.2d 602, 
137 Tex. 614—Ross v. Odom, Civ. 
App., 88 S.W.2d 1063. 

04 C.J. p 1240 note 1. 

Necessity for request see supra § 617. 

62. Tex.—Gulf, C. & S. F. Ry. Co. 
v, Woodley, Civ.App., 2 S.W.2d 470 
—iinzzltoln V. Jeffords, Civ.App., 
294 S.W. 284. 

63. Tex.—Ross V. Odom, Civ.App., 
88 S.W.2d 1053. 

64 C.J. p 1240 note 3. 

64. Tex.—Lester v. Oldham, Civ. 
App., 208 S.W. 576. 

65. Cal.—San Jose v. Shaw, 45 Cal. 
178. 

60. Cal.—In re Berry’s Estate, 233 
P. 330, 195 Cal. 364. 

67. U.S.—^American Elastics v. U. S., 
D.C.N.Y., 84 F.Supp. 198. 

Ind.—Patterson v. City of Gary, 190 
N E. 320, 98 Ind.App. 633. 

Mo.—White v. Shepherd of the Hills 
Life Ins. Co.. App., 62 S.W.2d 487. 
Ohio—State ex rel. Faulkner v. 

Kreinblhl, 14 Ohio Supp. 49. 

Pa.—Massachusetts Bonding & Ins. 
Co. V. Johnston & Harder, 16 A.2d 
444. 340 Pa. 253. 

64 C.J. p 1240 note 9. 

General or special findings see infra 
§ 627. 

68 . Ohio.—State ex rel. Faulkner v. 
Krelnbihl, 14 Ohio Supp, 49. 

69. N.Y.—Bremer v. Manhattan R. 
Co.. 84 N.E. 59. 191 N.Y. 333. 

64 C.J. p 1240 note 10, 

Traotio* held not objsotioiialile 

Trial Judge's action in unqualified¬ 
ly marking all of plaintiff's requests 


for findings "affirmed’' wa.s not ob¬ 
jectionable practice, if court believed 
them correct, nor was repetition of 
requests in hojc verba as Judge’s in- 
I dividual findings objectionable, al¬ 
though unnecessary.—Leary v. City 
of Philadelphia, 172 A. 469, 814 Pa. 
468. 

Practice resulting in Tincertainty dis¬ 
approved 

(1) The practice reflected by state¬ 
ment that eourt trying case had 
<‘onsidered all requests for rulings 
and findings and that those consist¬ 
ent with rulings and findings made 
were deemed to have been granted 
while fho.se inconsistent were deem¬ 
ed to have been denied, Is, because of 
the uncertainty which may result, 
not to be encouraged.—Lynch v. 
Grundy, 98 A.2d ICO, 98 N.H. 282. 

I (2) Trial Judge’s action In marking 
defendant’s requests for findings "re- 
[ fused as drawn,’’ without explana¬ 
tion, was objectionable practice, since 
not sufllciently Informing appellate 
court as to meaning of such answer 
I to requests —Leary v. City of Phil¬ 
adelphia. 172 A. 459, 314 Pa. 458. 

I 

I 70. Cal.—Howard v. Howard, 259 P. 

2d 41, 119 Cal.App.2d 122. 

Findings prepared by or for the court 
j see infra § 623. 

71. Cal.—Howard v. Howard, supra. 

73. N.M.—State Nat. Bank of El 
Paso, Tex., v. Cantrell, 127 P.2d 
246, 46 N.M. 268. 

Brroueous refusal 

(1) In suit on note wherein de¬ 
fendant filed a cross complaint for 
alleged breach of warranty, where 
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defendant both pleaded and testi¬ 
fied that warranty was substantiallv 
in the form proposed by plaintiff as 
a finding, refusal to make the finding 
in form as requested by plaintiff was 
error.—Mitchell v. Jones, 138 P.2d 
622, 47 N.M. 169. 

(2) It IS error to refuse to make 
requested finding of fact abundantly 
supported by uncontradicted testi¬ 
mony, particularly when supported 
by te.stimony of wife and principal 
witness of opposing party.—Green¬ 
field V. Bruskas. 68 P.2d 921. 41 N.M. 
346. 

73. Pa.—Schware v. Home Life Ins. 
Co. of America, 3 A.2d 949. 134 
Pa.Super. 6'3—Huron v. Schomaker, 
1 A.2d 537, 132 Pa Super. 462—Crew 
Levick Co. v. Philadelphia Inv. 
Building & Loan Ass’n, 177 A, 498, 
117 Pa.Super. 397—Pennsylvania 
Thresherman & Farmers’ Mut. Cas 
Ins. Co. V, Kaufman, Com.Pl., 60 
Lack Jur. 165, 

O'! C.J. p 1240 note 11. 

74. Pa.—O’Brien v. Sovereign Camp, 
W. O. W., 184 A. 646, 122 Pa.Super. 
39. 

64 C.J. p 1240 note 12. 

76. Conn.—Atwater v. Morning News 
Co., 34 A. 865, 67 Conn. 604. 

64 C.J. p 1241 note 13. 

Ooutrolllug questions set forth in 
general opiniou 

N.Y.—William H. Wise & Co. v. Dou¬ 
bleday. Doran & Co., 60 N.T.S.2d 
719, affirmed 74 N.Y.S.2d 421, 272 
App.Div. 1005—Grace v. Corn Ex¬ 
change Bank Trust Co., 14 N.Y.S. 
2d 400, 171 Misc. 622, modified on 
other grounds 19 N.Y.S.2d 926, 269 
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Filing a decision without including any finding of 
fact requested by a party constitutes a refusal to 
make any of the party’s requested findings,"^® even 
though the court had endorsed “adopted” on some 
of them.’^7 Requests to find which are not marked 
are deemed refused if not embodied in the deci- 
sion.78 

The court may adopt such requested findings and 
conclusions as it approves or modifies,but a 
party is not entitled to a specific finding of fact 
or conclusion of law on every point which he may 
request.80 The trial court has a right to prepare 
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its findings in support of its judgment in its own 
way,^i and it is not necessary to make a finding in 
the exact language of a request therefor,82 While 
a request for a finding of fact warranted by the 
evidence is properly granted,82 it is not necessary 
to grant an improper request®^ or make a requested 
finding or conclusion which would be improper.85 
Accordingly, proposed findings may be rejected or 
requests refused for the reason that they are argu¬ 
mentative,* 8 incomplete,*'^ unsound in part,** or 
too general,®2 or where they are contradictory to, 
or inconsistent with, findings or conclusions actually 
made by the court also where they are substan- 


App.DIv. 896, reversed on other 
grounds 38 N.R.2d 449, 287 N.Y. 
94, 145 A.L.R. 436, reargument de¬ 
nied 40 NE2d 34, 287 N.Y. 746, 
145 A.L..R. 436, 

Pa.—Crew Levick Co. v. Philadelphia 
Inv. Building & Loan Ass'n. 177 A i 
498, 117 Pa.Super. 397. 

64 C.J. p 1241 note 13 [c] (6). 

78. N.M.—Sandoval County Board of 
Education V. Young, 94 P.2d 608, 43 
N.M. 397. 

77. N.M.—Sandoval County Board of 
Education v. Young, supra. 

78. N.T.—^Jobbers Credit Ass’n v. 
State. 294 N.Y.S. 475, 162 Misc. 
301_Pe Rlso Bros. v. State. 293 1 
N.Y.S. 436, 161 Mlsc. 934—Agostini 
V. State, 40 N.Y.S.2d 598, affirmed 
47 N.Y.S.2d 869, 267 App.Dlv. 1008, 
adhered to 63 N.Y.S.2d 120, 368 
App.Div. 1014, affirmed 63 N.E.2d 
488. 294 N.Y. 860. 

79. N.M.—McDaniel v. Vaughn, 80 
P.2d 417, 42 N.M. 422. 

80. Okl.—Thomas v. Owens, 241 P. 
2d 1114, 206 Okl. 50. 

81. Tex.—Donalson v. Horton, Civ. 
App., 256 S.W.2d 693. 

82. Conn.—C. I. T. Corporation v. 
Deerlng, 176 A. 553. 119 Conn. 347. 

Okl.—Thomas v. Owens, 241 P.2d 
1114, 206 Okl. 60. 

Pa.—^Risaer v. Mellott, 45 Pa.Dlst. 
& Co. 432—^Pennsylvania Thresher- 
man & Farmers' Mut. Cas. Ins. Co. 
V. Kaufman, Com.Pl., 60 Lack.Jur. 
166. 

64 C.J. p 1241 note 14. 

83. Mass.—Howard v. Malden Sav. 

Bank, 15 N.R2d 233. 300 Mass. 208, 

Bulling oonstmad 

In realty broker's action for com¬ 
mission for procuring customer for 
realty owned by bank, wherein bro¬ 
ker contended that bank's acting 
treasurer contracted to pay the com¬ 
mission, the trial judge by granting 
bajik's requested finding that on all 
the evidence the broker could not 
recover, and that he could not re¬ 
cover on specified counts, did not rule 
that the evidence did not warrant 
a finding for the broker on the dec- j 


laratlon or on either count, but ruled 
that the broker had not proved his 
case.—Howard v. Malden Sav. Bank, 
supra. 

Bafnsal of reqneats held error 

Mass.—Home Sav. Bank v. Savran- 
sky, 30 N.E.2d 881, 307 Mass. 601. | 
84. N.H.—Vakalls v. Smart. 95 A.2d 

782. 98 N.H. 156. 

N.Y.—Stevens v. State. 92 N.Y.S.2d 
732, 196 Mlsc. 712, motion denied 
! 94 N.Y.S 2d .355, 197 Misc. 315, af¬ 

firmed 100 N.Y.S.2d 826, 277 App. 
Div. 418, appeal dismissed 101 N. 

I E.2d 486, 303 N.Y. 618, appeal de¬ 
nied 108 N.Y.S.2d 1004, 279 App 
Dlv. 695, appeal denied 104 N.E.2d 
I 860, 303 N.Y. 801. 

Pa.—Levlnsky v. Sklar, Com.Pl., 89 
Del.Co. 300. 

Vt.—Nelson v. Travelers Ins, Co., 30 
A.2d 76. 113 Vt. 86. 

64 C,J. p 1241 note 16. 

86. Mo.—Transamerlcan Freight 
I Lines v. Monark Egg Corp., 161 S. 

W.2d 687. 236 Mo.App. 1047. 
N.H.—Vakalls v. Smart, 95 A.2d 782, 
98 N.H. 166. 

Vt.—Brooks V. Holmes, 35 A.2d 3T4, 
113 Vt. 456—^Nelson v. Travelers 
Ins. Co., 30 A.2d 75, 113 Vt. 86. 

64 C.J, p 1241 note 1$. 

Cover-all 

Where a request for separate find¬ 
ings of fact and conclusions of law 
was a mere cover-all, requesting a 
finding on each and every allegation 
pleaded, refusal of the request was 
not prejudicial error.—^Donald v. Hel¬ 
ler, 10 N.W.2d 447, 143 Neb. 600. 

86 . Cal.—Mammoth Cold Dredging 
Co. V. Forbes. 104 P.2d 131, 39 Cal. 
App.2d 739. 

N.M.—^Hart v. Northeastern N. M. 
Fair Ass’n, 265 P.2d 341. 68 N.M. 
9—L Bar Cattle Co. v. Board of 
Trustees of Town of Cebolleta 
Land Grant, 120 P.2d 432, 46 N.M. 
26, certiorari denied Board of Trus¬ 
tees of Town of Cebolleta Land 
Grant v. L Bar Cattle Co., 62 S. 
Ct. 1108, 316 TT.S. 645, 86 L.Ed. 
172B. 

I Pa.—Levlnsky v. Sklor, Com.Pl.( 89 
I Del.Co. 300. I 
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87. NM.—Sundt v. Tobin Quarries, 
176 P.2d 684. 60 N.M. 264, 169 A. 
L.B. 586. 

Incompleteness as objection to find¬ 
ings see infra S 626. 

88. Vt—Cole V. Cole, 91 A.2d 819, 
117 Vt, 354—Anton v. Fidelity & 
Cas. Co. of N. Y., 91 A.2d 697, 117 
Vt. 300—Brown v, Galllpeau, 75 

1 A 2d 69-4, 116 Vt. 290—Scott v. Be- 
land, 45 A.2d 641. 114 Vt. 383— 
Nelson v. Travelers Ina. Co., 30 
A.2d 76, 113 Vt. 86. 

64 C.J. p 1241 note 16 [a] (3). 

89. Idaho.—^Pord v. Connell, 204 P. 
2d 1018, 69 Idaho IBS. 

64 C.J. p 1241 note 16 [aj (2). 

90. Arl 2 .—Gilliland v. Rodriquez, 268 
P.2d 334, 77 Arlz. 163. 

Cal.—In re Miller’s Estate, 230 P.2d 
667, 104 Cal.App.2d 1—Law v. Crist, 
107 P.2d 963, 41 Cal.App.2d 862— 
Mammoth Gold Dredging Co. v. 
Forbes. 104 P.2d 131, 89 CaLApp. 
2d 739. 

Mass.—Connell v. Maynard, 76 N.11. 
2d 642, 322 Mass. 245. 

N.M.—^Alexander v. Cowart, 2T1 P. 
2d 1005. 58 N.M. 395—Guzman v. 
Avila, 265 P.2d 363, 58 N.M. 43— 
Wedgwood v. Colclazier, 226 P.2d 
99, 66 N.M. 32—Vance v. Forty- 
Eight Star Mill, 215 P.2d 1016, 64 
N.M. 144—Libby v. De Baca, 179 
P.2d 263, 61 N.M. 95—Alamogordo 
Imp. Co. V. Prendergast, 109 P.2d 
264, 46 N.M. 40. 

Tex.—Tijerina v. Botello, Civ.App., 
207 S.W.2d 136—San Antonio Loan 
& Trust Co. V. Rabb, Cl v.App., 165 
S.W.2d 981. error refused—^Brady 
V. Garrett, Civ.App., 66 S.W.2d B02, 
error dismissed. 

Vt.—^First Nat. Bank of St. Johns- 
bury V. LaperJe, 86 A.2d 635, 117 
Vt. 144, 80 AL.R.2d 958—Nelson 
V. Travelers Ins. Co., 30 A.2d 76. 
113 Vt. 86, 

64 C.J. p 1241 note 16 [a] (10). 

Inconsistent findings and conclusions 
generally see infra I 636. 

Rsjeotsd version of foots 
Defendants’ requested fact findings, 

conforming to their version of facts, 

; which trial court refused to accept. 
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tially covered by the findings as made,^* or contain 
mere recitations of evidentiary facts as distinguished 
from ultimate facts,or are merely conclusions of 
law which would have been without force if com¬ 
plied with.®3 

Likewise, proposed findings may be rejected or 
requests refused where they are not supported by 
the evidence,®^ or are not required as a matter of 
law on the evidence,^s where the evidence is 
conflicting^® or there is evidence fairly and rea¬ 


sonably tending to show the contrary,^^^ even though 
a finding as requested might be permissible.^^ So- 
proposed findings may be rejected or requests re¬ 
fused on the ground that they are immaterial,®® but 
it has been said that where a party requests the 
finding of certain facts which have been proved, 
a trial court is seldom justified in omitting them 
from the finding because it deems them immaterial.^ 
A requested conclusion of law is properly rejected 
if it is without basis of fact,2 or is practically a 


were properly refused.—Oetken v. 
Shell, 212 P.2d 329. 168 Kan. 244. 
opinion adhered to 217 P.2d 906, 169 
Kan. 109—64 C.J. p 1241 note 16 [a] 
( 11 ). 

91. Cal.—Hollar v. Saline Products. 

78 P.2d 237, 25 Cal.App.2d 542. 
Conn.—Flaxman v, Capitol City 
Press, 186 A. 417, 121 Conn. 423— 
Sachs V. Feinn, 183 A. 384, 121 
Conn. 77. 

N.M.—Hart v. Northeastern N. M. 
Fair Ass’n, 266 P.2d 341, B8 N-M. 
9—Emmeo Ins. Co. v. Walker, 260 
P.2d 712, 67 N.M. 626—Gorman v. 
Boehning, 232 P.2d 701. 65 N.M. 
306, 26 A.Li.H.2d 868—Cheek v. 

Radio Station KGFL, 136 P.2d 610, 
47 N.M. 79. 

R.I.—Columbia Nat. Life Ins. Co. v. 
Industrial Trust Co., 190 A. 13, 67 
R.I. 826, reargument denied 190 A. 
787, 67 R.I. 468. 

Tex.—Plaza Co. v. White, Clv.App., 
160 S.W.2d 812, error refused. 

Vt.—In re Moody’s Estate, 49 A.2d 
662, 115 Vt. 1, certiorari denied 
Perry v. Wheeler. 67 S.Ct. 1201, 331 

U.S. 814, 91 L,Ed. 1833. 

83. Cal.—Mammoth Gold Dredging 
Co. V. Forbes, 104 P.2d 131, 39 
Cal.App.2d 739. 

Conn.—Sachs v. Peinn, 183 A. 384, 
121 Conn. 77. 

N.M.—Libby v. De Baca, 179 P.2d 263, 
61 N.M. 96—Sundt v. Tobin Quar¬ 
ries. 176 P.2d 684, 60 N.M. 264, 169 
A.L.R. 686. 

64 C.J. p 1241 note 16 [a] (6). 

93. Vt.—In re Moody's Estate, 49 
A.2d 662, 116 Vt. 1, certiorari de¬ 
nied Perry v. Wheeler, 67 S.Ct. 
1201, 331 U.S. 814, 91 L.Ed. 1833. 

94. Cal.—Law v. Crist, 107 P.2d 
953, 41 Cal.App.2d 862. 

N.M.—L Bar Cattle Co. v. Board of 
Trustees of Town of Cebolleta 
Land Grant, 120 P.2d 482, 46 N.M. 
26, certiorari denied Board of Trus¬ 
tees of Town of Cebolleta Land 
Grant v. L Bar Cattle Co., 62 S.Ct. 
1108, 316 U.S. 646, 86 L.Ed. 1729. 
Vt.—Nelson v. Travelers Ins. Co., 30 
A.2d 75, 113 Vt. 86—Wetmore v. B. 
W. Hooker Co., 18 A.2d 181, 111 Vt. 
619. 

64 C.J. p 1241 note 16 [a] (12)-(14). 

Svidsaos uaooatradlotea hut wsak 

Refusal of requested finding was 


not error, although evidence relied 
on was not contradicted by testimony 
of other witnesses, where it contain¬ 
ed such elements of weakness on 
cross-examination and otherwise as 
to ju.stify court In refusing to hold 
that It supported requested finding.— 
Walker v. Smith, 42 P.2d 768, 39 N. 

M. 148. 

95. Mass.—^Perry v. Hanover, 60 N. 
E.2d 41, J14 Mass. 167—Howard v. 
Malden Sav, Bank, 16 N.E.2d 233, 
300 Mass. 208. 

Vaot to he inferred from olrcuu- 
ataaoee 

It Is not error to deny a request 
for a finding of a certain fact where 
the fact, to be found, must be In¬ 
ferred from circumstances and the 
circumstances do not compel but one 
Inference.—In re Bugbee’s Will, 102 
A. 484, 92 Vt. 176. 

96. Conn.—^Flaxman v. Capitol City 
Press, 185 A. 417, 121 Conn. 423 
—Sachs V. Feinn. 183 A. 384, 121 
Conn. 77. 

N. M.—Walker v. Smith, 42 P.2d 768, 
39 N.M. 148. 

Vt.—^In re Moody’s Estate, 49 A.2d 
662, 115 Vt. 1, certiorari denied 
Perry v. Wheeler. 67 S.Ct. 1201, 331 
U.S. 814, 91 L.Ed. 1833. 

Wash.—Clarke v. Bohemian Brewer¬ 
ies, 110 P.2d 197, 7 Wa8h.2d 487. 

64 C.J. p 1241 note 16 [a] (12). 

97. Mo.—Painter v. Prudential Ins. 
Co. of America, 71 S.W.2d 483, 228 
Mo.App. 676. 

N.M.—Williams v. Selby, 24 P.2d 728, 
37 N.M. 474. 

Vt.—^Anton v. Fidelity & Cas. Co. of 
N. T., 91 A.2d 697, 117 Vt. 300— 
Taylor v. Henderson, 22 A.2d 318, 
112 Vt. 107. 

Wash.—Clarke v. Bohemian Brewer¬ 
ies, 110 P.2d 197, 7 Wash.2d 487. 
Wis.—Higbee v. Chicago, B. & Q. R. 
Co., 292 N.W. 320, 235 Wis. 91, 128 
A.L.R. 734. 

98. Mass.—^Howard v. Malden Sav. 
Bank, 16 N.E.2d 233, 300 Mass. 
208. 

Mo.—Painter v. Prudential Ins. Co. of 
America, 71 S.W.2d 483, 228 Mo. 
App. 676. 

Wash.—Clarke v. Bohemian Brewer¬ 
ies. 110 P.2d 197. 7 Wash.2d 487. 
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99. Mass.—De Souza v. Angelarous, 
116 N.B.2d 668. 330 Mas.s. 712. 

N.H.—N. E. Redlon Co. v. Franklin 
Square Corp., 11 A.2d 821, 90 N.H. 
519. 

N.M.—Hart V. Northeastern N. M. 
Pair Ass’n, 266 P.2d 341, 58 N.M. 
9—Libby v. De Baca, 179 P.2d 263, 
61 N.M. 95—Sundt r. Tobin Quar¬ 
ries, 175 P.2d 684, 50 N.M. 254. 
169 A.L.R. 686—Cheek v. Radio 
Station KGFL. 136 P.2d 610, 47 N. 
M. 79—L Bar Cattle Co. v. Board 
of Trustees of Town of Cebolleta 
Land Grant, 120 P.2d 432, 46 N.M. 
26, certiorari denied Board of Trus¬ 
tees of Town of Cebolleta Land 
Grant v. L Bar Cattle Co., 62 S, 
Ct, 1108, 316 U.S. 646, 86 L.Ed. 
1729. 

Tex.—^Brumley v. Neeley, Clv.App . 
207 S.W.2d 931, error refused no 
reversible error—Plaza Co. v. 
White, Clv.App., 160 S.W.2d 312, 
error refused. 

Vt.—First Nat. Bank of St. Johns- 
bury v. Laperle, 86 A.2d 636, 117 
Vt. 144, 30 A.L.R. 958—Sparrow 

V. Clmonettl, 68 A.2d 876, 116 Vt, 
292—In re Moody’s Estate, 49 A. 
2d 662, 115 Vt. 1, certiorari denied 
Perry v. Wheeler, 67 S.Ct. 1201, 331 
U.S. 814, 91 L.Ed. 1833—Hoadley v, 
Hoadley, 39 A.2d 769, 114 Vt. 75— 
Nelson v. Travelers Ins. Co., 30 A. 
2d 75, 113 Vt. 86—Wetmore v. B. 

W. Hooker Co., 18 A.2d 181, 111 Vt, 
519. 

64 C.J. p 12'41 note 16 [a]. 

Bequests heooxning iuappUoahls iu 
view of findings made 

Mass.—Howard v. Malden Sav. Bank, 
15 N.E.2d 233, '300 Mass. 208. 

1 . Conn.—^Watrous v. Sinoway, 66 A. 
2d 473, 136 Conn. 424—Shulman v. 
Hartford Public Library, 177 A, 
269, 119 Conn. 428—Bridgeport Air¬ 
port V. Title Guaranty & Trust 
Co.. 160 A. 609, 111 Conn. 537, 71 
A.L.R. 345. 

3. N.M.—Sundt v. Tobin Quarrie.s, 
175 P.2d 684. 60 N.M. 264, 169 A. 
L.R. 686. 

Bequest inapplicable to facts 

Pa.—Crew Levick Co. v, Philadelphia 
Inv. Building & Loan Ass’n, 177 
A. 498, 117 Pa.Super. 397. 
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point for binding instructions because assuming 
that a default had been committed.^ A general re¬ 
quest that facts be found does not place on the 
court the duty to find all possible facts.'* Where 
the court made findings amply sufficient to dispose 
of the case, a contention that it refused to make 
any findings is obviously without merit,^ and where 
the court in its final order affirmed all requests made 
by a party, so is a contention that the court failed 
to make certain findings requested by that par¬ 
ty.® 

Before^ at, or after decision. Although the court, 
after consenting or refusing to give requested find¬ 
ings, is at liberty to change its mind before the 
decision of the case,^ where the court fails to pass 
on requests at or before the decision, it is not suffi¬ 
cient to do so on the settlement of the case,* or on 
overruling a motion for a new trial.® 

Statement of ground of refusal. It has been held 
that where a request is refused, the ground of re¬ 
fusal must be distinctly stated,^® unless it plainly 
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appears in some way on the recordt^ or it is obvious 
that no harm is done or rights endangered by the 

refusal.l2 

§ 622. Preparation and Form Generally 

Findings of fact and conclusions of law are ordinarily 
required to be In writing In English and signed by the 
Judge, and while they should be formal, in narrative form, 
and conform to the practice of the particular Jurisdiction, 
it is not necessary that they be in any particular form, 
unless a form is prescribed by statute. 

Findings of fact and conclusions of law are ordi¬ 
narily required to be in writing^^ in the English 
language^* and signed by the judge,although oral 
findings have been held sufficient where there were 
no disputed facts in the case,^® or where none of 
the parties requested written findings or objected 
to the oral statements which were transcribed and 
set forth in the abstract,^'^ While findings of fact 
should be formal,in narrative form,^® and con¬ 
form to the practice of the particular jurisdic¬ 
tion,20 it is not necessary that they be in any par- 


3. Pa.—Crew Levlck Co, v. Phila¬ 
delphia Inv. Building & Loan Ass'n, 
177 A. 498, 117 Pa.Super. 397. 

4 . N.H.—^Record v. Rochester Trust 
Co., 192 A. 177, 89 N.H. 1, 110 A. 
L.R. 1218. 

6 . Okl.—Black, Slvalls & Bryson v. 
Farrell. 268 P. 276, 131 Okl. 249. 

64 C.J. p 1241 note 18. 

6 . Pa—Penn.sylvanla Water & Pow¬ 
er Co. V. Reigart, 193 A. 311, 127 
Pa.Super. 600. 

7. Kan.—Sails v. Barons. 20 P. 485, 
40 Kan. 697. 

8 . N.Y.—Masterson v. Cranitch, 31 
Hun 45, 66 How.Pr. 171. 

64 C.J. p 1241 note 20. 

9. Neb.—Wiley v. Shars, 33 N.W, 
418, 21 Neb. 712. 

10 . Mass.—John Hetherington & 

Sons V. William Firth Co., 95 N.E. 
961, 210 Mass. 8. 

11. Mass.—John Hetherington & 

Sons V. William Firth Co„ supra. 

18. Mass.—John Hetherington & 

Sons V. William Firth Co., supra, i 

13. Cal.—In re Kxtersteln's Estate, | 
38 P.2d 151, 2 Cal.2d 13—Petroleum 
Midway Co. v. Zahn, 145 P.2d 371, 
62 Cal.App.2d 64B. 

La.—Bates v. Hayden, App., 188 So. 
170. 

Minn.—State v. Anderson (Andrews), 
291 N.W. 605, 207 Minn. 367. 

Mo.—^Edwards v. Metropolitan Life 
Ins. Co., App., 138 S.W.2d 651— 
Phillips V. Alford, App., 90 S.W.2d 
1060. 

Utah.—Wheat v. Denver & R, G. W. 
R. Co., 250 P.2d 932, certiorari de¬ 
nied Denver & R. G. W. R. Co. v. 


Wheat, 74 S.Ct. 218, 346 U.S. 896, 98 
L.Ed. -. 

Wash.—Kietz v. Gold Point Mines. 
87 P.2d 277. 198 Wash. 112, amend¬ 
ed on other grounds 90 P.2d 1017, 
198 Wash. 112. 

64 C.J, p 1242 note 25. 

Dictation to oonrt reporter 
Judge who dictated flndlngs of 
fact to court reporter end caused 
court reporter to transcribe them 
found facts In writing and sufficient¬ 
ly complied with statute reaulring 
Judge, in action tried to court, to 
state flndlngs in writing.—Bradham 
V. Robinson, 73 S.E.2d 555, 236 N.C. 
689. 

14. Ill.—Tarjan, for Use of Lefkow, 
V. National Surety Co., 268 Ill.App. 
232. 

The symbol **and./or'' is an unsight¬ 
ly hieroglyphic which cannot be said 
to be In the English language, and 
its use in findings of fact is con¬ 
demned.—Tarjan, for Use of Lefkow, 
V. National Surety Co., supra. 

15. Cal.—Supple v. Luckenbach, 84 
P.2d 62, 12 Cal.2d 319—Department 
of Social Welfare of Cal. v. Macha¬ 
do, 220 P.2d 411, 98 Cal.App.2d 364 . 

64 C.J. p 1242 note 26. 

Time of signiag 

(1) Under statute so providing 
court may not adopt or sign proposed 
findings prior to expiration of five 
days after service on parties.—In re 
Paia’s Estate, 131 P.2d 598, 66 Cal. 
App.2d 647. 

(2) Such statute, however, Is direc¬ 
tory and not mandatory.—In re Dun¬ 
can’s Estate, 70 P.2d 174, 9 Cal.2d 
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207—Treat v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 62 P,2d 147, 7 Cal.2d 636— 
Chamberlain v. Wakefield, 213 P.2d 
62, 96 Cal.App.2d 280—Bradford v. 
Southern California Petroleum Corp., 
146 P.2d 36, 62 Cal.App.2d 450—64 
C.J. p 1242 note 26 [b]. 

(3) The signing of findings on fifth 
day after service did not impair va¬ 
lidity of judgment subsequently en¬ 
tered, especially where motion for 
new trial presenting the question was 
denied.—-Bradford v. Southern Cali¬ 
fornia Petroleum Corp., supra. 

16. Colo.—Ma.s8achusett8 Bonding & 
Ins. Co. V. Central Finance Corp., 
237 r.2d 1079, 124 Colo. 379. 

17. Kan.—Heller v. Rounkles, 2S2 P, 
2d 225, 171 Kan. 323. 

18. N.M—Thrams v. Block, 86 P.2d 
938, 43 N.M. 117. 

64 C.J. p 1242 note 27. 

19. U.S.—Babbitt Bros. Trading Co. 
V. New Home Sewing Mach. Co., 
C.C.A.Ariz,. 62 F.2d 630. 

30. N.M.—Thrams v. Block, 86 P.2d 
938, 43 N.M. 117. 

64 C.J. p 1242 note 28. 

Segragatlon of damagss 
In action to recover damages for 
deprivation of peaceful possession of 
leased apartment by defendant land¬ 
lord's wrongful acta, defendant had 
right to separate findings by court 
as to amounts of damages sustained 
by plaintiff as result of alleged busi¬ 
ness losses and because of humilia¬ 
tion, inconvenience, and mental diis- 
tress.—Tooke v. Allen, 192 P.2d 804, 
85 Cal.App.2d 230. 
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ticular form.^i unless a form is prescribed by stat- 
tite.22 Xhe document known as the Findings of 
Fact should in itself contain all of the findings of 
the court so that reference to that document alone 
will inform the parties what the facts are as found 
by the court, and should not attempt to include facts 
determined in another document by mere reference 
thereto. 23 

Incorporation in judgment or hill of exceptions. 
Statutes relating to findings of fact and conclusions 
of law may be substantially complied with by in¬ 
corporating findings and conclusions in the judg¬ 
ment or decree,24 although proper procedure may 
dictate that statutory findings should be made and 
filed entirely separate from the judgment itsclf.25 
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The practice of placing findings and conclusions 
in the bill of exceptions is not to be commended.26 

Matters to be excluded. The findings should not 
include matters which have no proper place there- 
in»27 such as exceptions to evidence,rulings,23 
arguments,30 reasons,®i comment,32 citations of au¬ 
thorities,® 3 or a memorandum of decisions.®^ The 
conclusions of law should not include the reasons 
for,35 or authorities supporting,3® the conclusions. 

Particular matters. Matters held not to constitute 
findings include a minute entry,3^ a reference in 
an order to findings of fact in prior cases,®® re¬ 
citals of facts contained in an order for a tempo¬ 
rary injunction,®3 and remarks or oral statements 
made by the trial judge^O at the close of the 


21. Cal.-—Bourke v. Frisk, 206 P.2<J 
407, 92 Cal.App.2d 23. 

64 C.J. p 1242 note 29. 

Sufficiency as to substance see in¬ 
fra S§ 625-631. 

Xifltter written by court should be 
considered as separate findings of 
fact and conclusions of law. although 
judgment had been rendered when re¬ 
quest was made therefor, where order 
permitting letter to be so considered 
was made at term in which judgment 
was rendered —Peebles v. Kansas 
Life Ins. Co.. 62 r.2d 747, 176 Okl. 
231. 

Oaptioa 

It la not indispensable that the 
findings signed by the trial Judge be 
captioned.—I.ilttle v, Rosser, 7 Tenn. 
App. 305. 

22. N.r.— Dann v Palmer, 135 N.Y. 
S. 411, 161 App Div. 151, reversed 
on other grounds 99 N.E. 1106, 206 
N.Y. 678. 

Wis.—Adams v. Adams, 190 N.W. 
359, 178 Wis. 622. 

Statutory requirement of separate 
statement of findings and conclu¬ 
sions see infra § 624. 

23 . N.I>.—Muhlhauser v. Becker, 20 
N.W.2d 364, 74 N D. 90. 

Practice disapproved 

The practice of attempting to en¬ 
large formal findings of fact by ref¬ 
erence to memorandum decision is 
disapproved—Group Health Co-op. of 
Puget Sound v. King County Medical 
Soc.. 237 P,2d 737. 39 Wa8h.2d 586— 
In re Sipes. 167 P.2d 139, 24 Wash. 
2d 603—Clifford v. State, 148 P.2d 
302, 20 Wash.2d 627. 

24 . Cal.—In re Exterstein’s Estate, 
88 P.2d 151, 2 Cal.2d 13—Furlott 
V. Security-First Nat. Bank of Los 
Angeles, 67 P.2d 952. 14 Cal.App. 
2d 118—Consolidated Irr. Dist. v. 
Crawshaw, 20 P.2d 119, 130 Cal. 
App, 455, followed in 20 P.2d 122, 
180 Cal.App. 463. 

Mo.—Wisdom v. Kelthley, 167 S.W. 
2d 450, 237 Mo.App. 76. 


N.J.—^Westinghouse Elec. Corp. v. 
TInlled Elec. Kadio and Mach. 
Workers of America, Local No. 410, 
49 A.2d 896, 139 N.J.Eq. 97. 

N.M.—McDaniel v. Vaughn, 80 r.2d 
417. 42 N.M. 422. 

Tex.—Stahl v. Westerman, Civ App., 
250 S.W.2d 325. 

Wash.—Pi.sher v. Hagstrom, 214 P. 

2d 654, 35 Wash.2d 632. 

64 C.J. p 1242 note 31. 

Effect of Incorporation or lack of 
Incorporation on validity of: 
Decree see Equity § 696. 
Judgment see Judgments § 71 c. 
"Findings” and "judgment” distin¬ 
guished see Judgments § 4. 

A recital iu an order is equiva¬ 
lent to a finding.—^Brown v. Sucher, 
45 N.W.2d 73, 268 Wis. 123—Wolfrom 
V. Anderson, 26 N.W.2d 880, 249 Wis. 
433. 

26. Mo.—Wisdom v. Keithley, 167 S. 
i W.2d 460, 237 Mo.App. 76. 

S6. N.M.—^Hittson v. Chicago, R. I. 
& P. Ry. Co., 86 P.2d 1037, 43 N. 
M. 122—McDaniel v. Vaughn, 80 
P.2d 417, 42 N.M. 422. 

27. Conn.—^Whitney Frocks v. Jo- 
brack, 66 A.2d 607, 135 Conn. 529— 

I Berry v. Hartford Nat. Bank & 

' Trust Co., 7 A.2d 847, 126 Conn. 
615—^Nlcewlcz v. Nicewicz, 132 A. 
399, 104 Conn. 121. 

Wis.—United Parcel Service of Mil¬ 
waukee V. Public Service Commis- 
1 Sion, 4 N.W.2d 138, 240 Wis. 603. 

rehearing denied 6 N.W.2d 636, 240 
j Wis. 603. 

Mixed stateme&ts of law and fact 

involving conflicting evidence are 
I properly excluded from findings.— 
Rodgers v. Cox, 36 A.2d 373, 130 
Conn. 616. 

28. Vt.—Cole V. Cole, 91 A.2d 819, 
117 Vt. 354. 

Recital of evidence as unnecessary 
and improper see infra $ 629. 

Befneal to include exceptions held 
not error 

Vt.—Cole v. Cole, supra. 
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29. Ind.—Pavey v. Braddock, 84 N.E. 
5, 170 Ind. 178. 

Mich.—Steole v. Matteson, 15 N.W. 
4 88, 50 Mich, 313. 

30. Minn.—Conlan v. Grace, 30 N. 
W. 880, 36 Minn. 276. 

WJs.—United Parcel Service of Mil¬ 
waukee V. I’ublic Service Commis- 
.slon, 4 N.W.2d 138, 240 Wis. 603, 
rehearing denied 5 NW.2d 635, 240 
Wis. 603—Petrus v, Flynn, 225 N. 
W. 695. 199 Wis. 147. 

31 . Minn.—Conlan v. Grace, 30 N.W. 
880, 36 Minn. 276. 

64 C.J. p 1243 note 36. 

32. Colo.—..Etna Ins. Co., Hartford, 
Conn. V. Rico, 262 P. 816, 80 Colo. 
536. 

Minn.—Conlan v. Grace, 30 N.W, 880, 
36 Minn. 276. 

33 . Wis.—United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 N.W.2d 138, 240 Wis. 
603, rehearing denied 6 N.W.2d 636. 
240 Wis. 603—Petrus v. Flynn, 226 
N.W. 695, 199 Wis. 147. 

34. Conn.—Bridgeport Airport v. Ti¬ 
tle Guaranty & Trust Co., 150 A. 
609. Ill Conn. 637, 71 A.L.R. 345. 

64 C.J. p 1243 note 39. 

35. S.D.—Yellowhalr v. Pratt, 182 N. 
W. 702, 44 S.D. 136, 

Tex.—Jaml.son Cold Storage Door Co. 

V. Brown. Civ.App., 218 S.W.2d 883, 
error refused no reversible error. 

36. S.D—Yellowhair v. Pratt. 182 N. 

W. 702, 44 S.D. 136. 

37 . Ariz.—McFadden v. McFadden, 
196 P. 462, 22 Ariz. 246. 

38. N.Y.—^Weaver v. Pacific Im¬ 
provement Co., 138 N.E. 42, 234 N. 
Y. 418. 

39 . Cal.—Euclid Candy Co. of Cali¬ 
fornia V. International Longshore¬ 
men & Warehousemen's Union, Lo¬ 
cal 1-6, 121 P.2d 91, 49 Cal.App. 
2d 137. 

40 . Cal. — Larson v. Thoresen, 264 
P.2d 656, 116 Cal.App.2d 790—Sul- 
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trial^^ or on rendering judgment.^* The rulings 
of the court at the trial do not constitute the con¬ 
clusions of law contemplated by statute.'*^ How¬ 
ever, it has been held that the denial of defendant’s 
motion for judgment on the ground of laches 
amounts to a finding that plaintiff was not guilty of 
laches and where the court did not make formal 
findings of fact, but its posttrial comments indicated 
clearly the impression made on its mind, its sum¬ 
mary of the evidence has been held, in effect, to 
constitute findings of fact.^5 statement which is 
obviously a finding of fact will be treated as such 
although inaptly described as a memorandum. 

Opinion. An opinion,whether oral^8 or writ¬ 
ten,'*^ is not a finding; and the general adoption of 
recitals in an opinion as and for findings of fact 
is unsatisfactory,^0 even if legally sufficient;^! but 
statements of fact in an opinion may be treated as 
equivalent to a finding of facts,as where the 
unsuccessful party or his counsel so regards them 
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and does not except to the method pursued by the 
trial court.®^ 

Decision. It has been held that neither an oral®^ 
nor written®^ decision is a finding of fact within 
the meaning of statutes. However, facts stated in 
a memorandum made a part of the decision of the 
court which are not inconsistent with the facts 
specifically found have been held to become a part 
of the findings,56 but before matter contained in 
the memorandum can be considered as a finding of 
fact, it must be a proper subject for a finding of 
fact.57 Under a statute requiring the court to make 
a decision consisting of findings of facts and con¬ 
clusions of law in a single document signed and 
filed in the cause as a part of the record proper, 
findings and conclusions requested by the parties 
and adopted by the court should be made a part of 
the decision of the court, and should be incorporated 
in the decision,58 and not adopted merely by refer- 
cnce.59 


llvan V. Selten, 199 P.2d 31C, 88 
Cal App.2d 813. 

N.M—Ferret v. Ferret, 237 P.2d 594, 
55 N.M. 565. 

S Id—AV estern Bldj?. Co. v. J. C 
Penney Co, 245 N.W. 909, 60 S.D, 
630. 

64 C.J. p 1243 note 44. 

41. Colo.—Jonefi v. Boyer, 193 P. 
492, 68 Colo. 568, 

64 C.J. p 1243 note 46. 

42. Utah —Pender v. Anderson, 235 
P.2d 360. 

64 C.J. p 1243 note 46. 

43. Mo.—Colorcraft Co. v. American 
Paekinfj Co„ App., 216 S\V. 831. 

44. Cal,-—Suhr v. Uauterbneh, 130 P. 
2, 164 Cal. 691. 

45. Kan.—Dinsmoor v. Hill, 187 P, 
2d 338. 164 Kan. 12. 

46. Mass,—Town of Lakeville v. 
City of Cambridge, 30 N.E.2d 266, 
'307 Mass. 433. 

47. Colo.—^tna In.s. Co., Hartford, 
Conn., V. Rico, 252 P. 815, 80 Colo. 
636. 

64 C.J. p 1243 note 49. 

Opinion of lower court not regarded 
as part of finding of fact on ap¬ 
peal generally see Appeal and Er¬ 
ror S 734. 

48. Ariz.—Deatsch v. Fairfield, 233 
P. 887. 27 Ariz. 387. 

64 C.J. p 1243 note 50. 

49 . Ind.—Putman v. Murden, 184 N, 
E. 796, 97 Ind.App, 313. 

64 C.J. p 1243 note 51. 

USemorandtutn opliUoa 

(1) A memorandum of opinion doe.s 
hot constitute a finding.—Martin v. 


Drexel Ice Cream Co, C.CA.Ill.. SO F. 
2d 768—64 CJ. p 1213 note 51 [a]. 

(2) The pra<-tice of adopting the 
memorandum opinion as the complete 
findings of fact and conclusions of 
law is objectionable.—Group Health 
Co-op. of Puget Sound v. King Coun¬ 
ty Medical Soc., 237 P.2d 737, 39 
Wash. 2d 686. 

(3) Attempt of trial court, several 
terms after judgment and while ap¬ 
peal was pending, to convert its 
memorandum of opinion into findings 
of fact and conclusions of law by 
nunc pro tunc order, was ineffective. 
—Martin v. Drexel Ico Cream Co,, C. 
C.A.I11., 80 F.2d 768. 

50 . U.S.—Thomas E. Ba.sham Co. v. 
Lucas, C.C.A.Ky., 30 F.2d 97. 

51. U.S.—Thomas E. Basham Co. v. 
Luca.s, supra. 

52 . Wls.—In re Vogel’s Estate, 47 
N.W.2d 333, 269 Wls. 73—Bobezyk 
V. Integrity Mut, Ins. Co of Apple- 
ton, 300 N.W. 909. 239 AVIs. 196. 

SocTuneut lahaled ‘'Opinion” 

The circumstance that the determi¬ 
nation of the tiual court that a party 
exerci.scd no diligence prior to a cer¬ 
tain date was expressed in a docu¬ 
ment labeled "Opinion,” did not nec¬ 
essarily prevent It from Qualifying 
as an express finding.—Macmillan Pe¬ 
troleum Corp V. Griffin, 255 P.l'd 75, 
116 CaI.App.2d 425, 

53 . Mich.—Wormley v. Grand Rap- 
ld.s Trust Co, 206 N.AV. 307. 232 
Mich. 680. 

64 C.J.'p 1243 note 54. 

54 . Wash—Quigley v. Barash, 237 
P, 732, 136 Wash. 338. 

64 C.J, p 1243 note 56. i 


55. Ariz.—^Watson v. Ocean Accident 
(Sr Guarantee Corporation, 238 P. 
3.38. 28 Ariz. 573 

Ohio,—State ex rel Ki'rns v. Beight- 
ler, App. 51 N,E 2d 213. 

Memorandum of decleioix 

(1) A memorandum of docl.sion Is 
not a finding of facta. 

Conn.—Goldblatt v. Ferrigno, 82 A.2d 
162, 138 Conn. 39—Morehouse v 
Employers’ Liability Assurance 
Corporation of London, England, 
177 A. 568, 119 Conn. 416—Preston 
V. I’reston. 128 A. 292, 102 Conn, 96. 
Wash—In re Sipes, 167 P 2d 139, 24 
Wash.2d 603—Clifford v. State, 148 
r.2d 302. 20 Waah.2d 627. 

(2) Such a decision is not a con¬ 
clusion of law.—In re SJpea, 167 P.2d 
139, 24 Wash.2d 603—Clifford v. State, 
148 P.2d 302, 20 Wash.2d 527. 

(.3) Furthermore, it la not Intended 
to, nor doe.s it, take the place of for¬ 
mal findings of fact or conclusions of 
law.—In re Sipes, 167 P.2d 139, 24 
Wash 2d 603. 

56. Minn.—Wilson v. Davidson, 17 
N.W.2d 31. 219 Minn. 42—Sime v. 
Jensen. 7 N.W.2d 335. 213 Minn. 
476—Thomas Peebles & Co. v. Sher¬ 
man. 181 N.W, 715, 148 Minn. 282. 

67. Minn.—State ex rel. Rose Bros. 
Lumber & Supply Co v. Clousing, 
268 N.W. 844. 198 Minn. 36. 

58. N.M.—Thrams v. Block, 86 P.2d 
938. 43 N.M. 117—-McDaniel v. 

Vaughn. 80 P.2d 417, 42 N.M. 422. 

69. N.M.—The Macabees v. Chavez, 
93 P.2d 990, 43 N.M. 329—McDaniel 
V. Vaughn, 80 r.2d 417. 42 N.M. 422. 
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§ 623 TRIAL 

§ 623. -Preparation by or for Court 

In some Jurisdictions it 1$ the function of the judge, 
while in others it is the function of the court, to make 
findings; and in some Jurisdictions it has become custom* 
ary to have the prevailing party submit proposed findings 
and conclusions which the court may or may not adopt 
after escamination. 

In some jurisdictions it is the function of the 
iud^e,fiO while in others it is the function of the 
court,to make findings. In the former jurisdic¬ 
tions the findings may be made up by the judge in 
a county other than the one in which the trial was 
had;®2 but in the latter jurisdictions the findings 
may be made only in open court®® and not at 
chambers®^ or the home of the judgc.®^ Under a 
statute requiring findings prepared by the court to 
be served on, or mailed to, the parties a specified 
time before the filing thereof, failure to follow the 
statutory procedure deprives the parties of rights 
which the law accords them.®® 

It has become customary in some jurisdictions to 
have the prevailing party submit proposed findings 
and conclusions.®^ Counsel who prepare findings 
for the trial court should do so in such a way as to 
enable the court to make such findings independent 


of any references to the pleadings or exhibits.®® 
Where findings are prepared by the attorney of the 
successful party, it has been held that the court 
should not sign them before they have been sub¬ 
mitted to, or a copy served on, the adverse party;®® 
but such submission or service is not necessary in 
the absence of a mandatory statute, in force at the 
time, requiring it."^® Although by rule of court the 
adverse party may submit objections and proposed 
amendments to proposed findings and conclusions 
prepared by the prevailing party and the court may 
set a time for hearing the objections and proposed 
amendments, it is not error, in the absence of a 
mandatory requirement of the rule, to fail to give 
parties an opportunity to be heard. 

The court is not bound to adopt findings and 
conclusions prepared at its direction,'^2 but may 
make its findings and conclusions independent of 
either such proposed findings and conclusions or 
objections and amendments offered thereto.*^® On 
the other hand, except in some jurisdictions,’^^ it 
may adopt, after examination, findings prepared, at 
its direction, by the successful party or his attor¬ 
ney,^5 or those prepared by a referee'^® or another 
judge and when findings of fact and conclusions 


60. Wash.—state v. French, 171 P. 
627, 100 Wash. 662. 

61. Utah.—^Merrill v. Bailey & Sons 
Co., 106 P.2d 266, 99 Utah 323. 

64 C.J. p 1243 note 69. 

ба. Cal.—Welnstock-Nichols Co. v. 
Courtney, 147 P. 218, 26 Cal.App. 
445. 

63. Arlz.—^Deatsch v. Fairfield, 233 
P. 887, 27 Arlz. 887, 38 A.L.R. 661. 

64. Arlz —Andrale v. Andrale, 128 P. 
813, 14 Arlz. 879. 

65. Arlz.—Ueatsch ▼. Fairfield, 233 
P. 887, 27 Arlz. 887, 38 A.L.R. 651. 

бб. Or,—Uarsen v. Martin, 143 P,2cl 
239. 172 Or. 605. 

87. Utah.—Merrill v. Bailey & Sons 
Co., 106 P.2d 266, 99 Utah 323. 

68. U.S.—Babbitt Bros. Trading Co. 
v. New Home Sewing Mach. Co., 
C.C.A.Arlz.. 62 F.2d 530. 

Sufficiency of findings referring to 
pleadings, evidence, or other mat¬ 
ters see infra $ 530. 

68. Utah.—In re Blodgett’s Estate, 
70 P.2d 742, 93 Utah 1. 

70. Cal.—Feebler v. Seawell, 265 P. 

2d 109, 122 Cal.App.2d 603. 

64 C.J. p 1244 note 69. 

Statute held directory 
Cal.—Treat v. Superior Court In and 
for City aJid County of San Fran¬ 
cisco, 62 P.2d 147. 7 Cal.2d 636— 
Feebler v. Seawell, 265 P.2d 109, 
122 Cal.App.2d 603—Citizens' Nat. 
Trust d( Savings Bank of Los An¬ 


geles V. Meserve, 84 P.2d 730, 139 
Cal.App. 89. 

64 C.J. p 1244 note 69 [a]. 

Purpose of statute requiring pro¬ 
posed findings of fact to be served 
and that no findings should be signed 
until expiration of five days after 
such service Js to afford opposing 
party an opportunity to object to 
form or substance of the proposed 
findings and to propose other find¬ 
ings.—Tooke V. Allen, 192 P.2d 804, 
85 Cal.App.2d 230—Del Ruth v. Del 
Ruth, 171 r.2d 34, 76 Cal.App.2d 638. 
71. Utah.—Merrill v. Bailey & Sons 
Co., 106 r.2d 265, 99 Utah 323. 
Time for couglderattou of proposed 
findings 

Where document which was enti¬ 
tled judgment, although dated June 
9, was actually filed with clerk on 
July 16, trial court had until July 16, 
at least, Ignoring statutory 30-day 
period during which court Is given 
control over its Judgments, to give 
consideration to findings proposed by 
defendants,—Quintana v. Vigil, 126 
P.2d 711, 46 N.M. 200. 

78. Cal,—^Welnstock-Nichols Co. v. 
Courtney, 147 P. 218, 26 Cal.App. 
445. 

64 C.J. P 1244 note 64. 

73. Utah.—Merrill v. Bailey & Sons 
Co., 106 P.2d 255, 99 Utah 323. 

74. Tenn.—Nashville. C. & St. L. Ry. 
Co. V. Price, 148 S.W, 219, 126 Tenn. 
646. 

64 C.J. p 1244 note 65. 

448 


76. U.S.—Wlllapolnt Oysters v. 
Bwlng, C.A.9, 174 F.2d 676, certio¬ 
rari denied 70 S.Ct. 101, 338 U.S. 
860, 94 LBd. 627, rehearing denied 
70 S.Ct. 793, 339 U.S. 946, 94 L.Ed. 
1360. 

Iowa.—Baker v. Cutting, 280 N.W. 
548. 

Kan.—Rogers v. Dumas, 203 F.2d 166, 
166 Kan. 619. 

64 C.J. p 1244 note 66. 

Time for presentation 

In wholesaler's action against la¬ 
bor union to enjoin picketing, where 
court, at union’s request, granted an 
unusually long extension of time for 
service and submission of proposed 
findings of fact and conclusions of 
law on condition that orally announc¬ 
ed decision, which allowed picketing 
at wholesaler’s plant but ruled that 
picketing at places of business of 
wholesaler’s customers was illegal 
and would be enjoined, would be rig¬ 
idly observed, and union nevertheless 
picketed place of business of one of 
wholesaler’s customers, court revok¬ 
ed the extension of time.—Long Is¬ 
land Drug Co. V. Devery, 6 N.Y.S.2d 
390. 

76. N.Y.—Matter of Bettman, 72 N. 
Y.S. 728, 65 App.Div. 229. 

N.C.—Silver Valley Min. Co. v. Baltl- 
I more Gold, etc., Min., etc., Co., 6 
S.B. 736, 99 N.C. 446. 

77. N.C.—Taylor v. Pope, 11 S.B. 267, 
106 N.C. 267, 19 Am.S.B. 630. 

I 64 C.J. p 1244 note 68. 
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of law requested by a party are approved and given 
by the court they become the findings and conclu¬ 
sions of the courtJS The practice of adopting 
statements presented by the successful party, de¬ 
nominated findings of fact, and conclusions of law, 
as the decision of the court, or of writing the words 
''found*' or “refused” or words of like import on a 
requested finding to signify its adoption or rejec¬ 
tion is not to be commended. 

§ 624. Separate Statements of Law and Facts 

a. In general 

b. Form and requisites 


a. In General 

In the absence of statutes to providing* It Is not 
necessary on a trial of questions of fact by the court 
that the findings of fact and conclusions of law shall be 
stated separately, although under some statutes this Is 
required where one of the parties has made a timely re¬ 
quest therefor. 

In the absence of statutes so providing, it is not 
necessary on a trial of questions of fact by the 
court that the findings of fact and conclusions of 
law shall be stated separately.*® Under some stat¬ 
utes, however, the findings of fact and conclusions 
of law are required to be stated separately,*^ pro¬ 
vided a separate statement has been requested by 
one of the parties*^ at a permissible time,** al- 


78. Cal.—Howard v. Howard, 269 P. 
2d 41, 119 Cal,App.2d 122. 

Mo.—Labaddie Bottoms River Pro¬ 
tection Dlst. of Franklin County 
V. Randall, IBS S.W.2d 713, 348 Mo. 
867, certiorari denied Randall v. 
Labaddie Bottoms River Protection 
Diet, of Franklin County, Mo., 62 
S.Ct. 943, 316 U.S. 663. 86 L.Ed. 
1740, rehearing denied 62 S.Ct. 1106. 
816 U.S. 709, 86 L.Ed. 1776—Arthur 
R. Llndburg, Inc., v. Quinn, App., 
123 S.W.2d 216. 

64 C.J. p 1244 note 66 [a] (1). 
Pecieloa of trial oonrt oontemplated 
by statute 

The statute requiring court to 
make findings of fact and conclusions 
of law at time of giving judgment 
contemplates that the decision as to 
nature of findings and conclusions 
shall be that of trial court and not 
that of counsel.—The Macabeea v. 
Chavez, 93 P.2d 990. 43 N.M. 329. 

79. N.M,—^Hittson v. Chicago. R. I. 
& P. Ry. Co., 86 P.2d 1087, 43 N.M. 
122—Thrams v. Block, 86 P.2d 938, 
43 N.M. 117—McDaniel v. Vaughn, 
80 P,2d 417, 42 N.M, 422. 

64 C.J. p 1244 note 66 [a] (2). 

Duty to note in margin disposition of 
each request when required by stat¬ 
ute or rule of court see supra | 621. 

80. N.y.—Metropolitan Life Ins. Co. 
V. Union Trust Co. of Rochester, 61 
N.Y.S.2d 318, 268 App.Div. 474, af¬ 
firmed 62 N.E.2d 69. 294 N.T, 264. 
motion denied 68 N.B.2d 187, 294 N. 
Y. 962. 

64 C.J. p 1244 note 71. 

81. Cal.—Gossman v. Gossman, 126 
P.2d 178, 62 Cal.App.2d 184. 

Idaho.—Roberta v. Roberts, 201 P.2d 
91, 68 Idaho 636. 

Ky.—Patton v. Blevins, 87 S.W.2d 
623, 261 Ky. 807. 

Minn.—State, by Attorney General, 
v. Riley, 293 N.W. 96, 208 Minn. 6— 
State V. Anderson (Andrews), 291 
N.W. 605, 207 Minn. 367—^Midland 
Loan Finance Co. v. Temple Garage 
Co., 288 N.W. 863, 206 Minn. 434. 
Mo,—^Robertson v. Brotherhood of 
Locomotive Firemen and JBnglne- 

89 C.J.S.—29 


men. 114 S.W.2d 136, 233 Mo.App 
169, certiorari quashed State ex 
rel. Brotherhood of Locomotive 
Firemen and Hnglnemen v. Shaln, 
123 S,W.2d 1. 343 Mo. 666. 

Mont.—Coffman v. Niece, 105 P.2d 
661, 110 Mont. 641. 

N.H.—Wentworth Bus Lines v. San¬ 
born. 104 A.2d 392. 

N.M.—Lusk V. First Nat. Bank of 
Carrizozo, 130 P.2d 1032, 46 N.M. 
446. 

N.C.—Jamison v. City of Charlotte, 
79 S.E.2d 797, 239 N.C. 423—Brad- 
ham V. Robinson, 73 S.E.2d 666, 
236 N.C. 689—Woodard v. Mordecal, 
67 S.E.2d 639, 234 N.C. 463. 

64 C.J. p 1244 notes 72-78. 

Objects of statute 

(1) To abolish the doctrine of Im¬ 
plied findings and to make definite 
and certain what was decided.— 
Graphic Arts Educational Foundation 
V. State. Minn., 69 N.W.2d 841—Fred- 
sall V. Minnesota State Life Ins. Co., 
289 N.W. 780, 207 Minn. 18. 

(2) To enable the losing party to 
except to the decisions of the court 
on the questions of law involved.— 
Schaaf v. Brown, 200 S.W.2d 909, 304 
Ky. 466. 

(3) To avoid necessity of an ex¬ 
tended bill of exceptions.—^In re Zim¬ 
merman’s Guardianship, 70 N.E.2d 
163, 78 Ohio App. 297. 

Statute held uaadatory 

Mo.—Clauson v. Tipton, App., 147 8. 
W.2d 148—^Arthur R. Undburg, 
Inc., V. Quinn, App., 128 S.W.2d 
215. 

Neb.—Dormer v. Drelth, 18 N.W.2d 
94, 146 Neb. 742. 

Ohio.—Bauer v. Cleveland Ry, Co., 47 
N.E.2d 226, 141 Ohio St. 197— 
Foureman v. Foureman, 80 N.B.2d 
266, 82 Ohio App. 880—Heiland v. 
Hildebrand, 70 N.E.2d 678, 81 Ohio 
App. 26—^In re Zimmerman’s 
Guardianship, 70 N.E.2d 163, 78 
Ohio App. 297. 

Okl.—In re Riddle’s SIstate, 26 P.2d 
768, 165 Okl. 248. 

Wash.—Kletz v. Gold Point Mines, 

I 87 P.2d 277, 198 Wash. 112, amend- 
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ed on other grounds 90 P.2d 1017, 
198 Wash. 112. 

64 C.J. p 1244 note 78 [a], 

Bequlremeut hsld directory 
Cal.—^Ho Gate Wah v. Fong Wan, 
267 P.2d 674, 118 Cal.App.2d 169— 
Gogo V. Los Angeles County Flood 
Control Dlst., 114 P.2d 65. 4B Cal. 
App.2d 334, motion denied 117 P.2d 
392, 47 Cal.App.2d 96—Gustafson 

V. Blank, 41 P.2d 963. 4 Cal.App.2d 
630. 

Utah.—Consolidated Wagon A Ma¬ 
chine Co. V. Kay, 21 P.2d 836, 81 
Utah 596. 

83. Ky.—^Patterson v. Miracle, 69 S. 

W. 2d 708, 263 Ky. 847. 

Mo.—Ragsdale v. Brotherhood of R. 
Trainmen, App., 167 S.W.2d 786— 
Painter v. Prudential Ins. Co. of 
America, 71 S.W.2d 483, 228 Mo. 
App. 676. 

Ohio.—Bauer v. (Cleveland Ry. Co., 
47 N.B.2d 226, 141 Ohio St. 197— 
Pirro V. Goldman, App., 114 N.E. 
2d 741—Cooke v. Cortright, 89 N.E. 
2d 210, 68 Ohio App, 76. 

Pa—Clpolla V. National Bank of Mal¬ 
vern, Com.Pl., 6 Chest.Co. 66. 

Tex.—Pittsburg Finance Co. v. New¬ 
some, Civ.App., 108 S.W.2d 678, 

64 C.J. p 1244 note 74. 

Request as condition precedent to 
making of any findings see supra f 
617. 

I Xasuilloisnt request 

A request that the court adopt 
findings and conclusions tendered is 
not a sufficient request for a separate 
statement of conclusions.—Conley v. 
Crown Coach Co., 169 S.W.2d 281. 848 
Mo. 1243—Arthur R. Lindburg, Inc., 
V. Quinn, Mo.App., 123 S.W.2d 216. 
Attaohmeut of lutsnogatorlss to re¬ 
quest 

The attachment, to request for sep¬ 
arate findings of fact and conclusions 
of Jaw, of Interrogatories Involving 
I probative facts from which the ulti¬ 
mate facts can be Inferred as a mat¬ 
ter of law is proper.—^In re Harmon's 
Estate, 86 N.B.2d 84, 87 Ohio App. 
451. 

83. Neb.—State sz rel. Sorensen v. 
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though the duty of the losing party to make such a 
request is not mandatory where neither the law nor 
the facts, nor both combined, authorize the judg> 
ment rendered.®* 

Such statutes apply to ordinary actions®® only;®® 
they do not apply to probate proceedings®"^ or, ex¬ 
cept in at least one jurisdiction,®® to equity or 
chancery cases.®® Likewise, they do not apply 
where the final decision is embodied in, and evi¬ 
denced by, an order, and no judgment is required 


to be entered.®® They apply if any evidence is 
presented,® 1 but they do not apply where no ques¬ 
tion of fact is tried by the court,®® and, according¬ 
ly, they do not apply where a complaint is dismissed 
before the introduction of testimony,®® judgment 
is rendered on the pleadings,®* or the case is sub¬ 
mitted on an agreed statement of facts.®® Where 
there can be only one finding or one conclusion, or 
where the facts are not disputed, there is no room 
for a separate written finding of facts,®® and where 


Mitchell Irr. Dlat., 262 N.W. 643 

129 Neb. 686, certiorari denied 

Mitchell Irr. Dlst. v. State of Ne- 

braaka ex rel. Sorenson, 66 S.Ct 

667, 297 U.S. 723, 80 L.Ed. 1007. 

64 C.J. p 1246 note 75. 

IReaioaabl* time 

Request for court to state its con¬ 
clusions of fact and of law separate¬ 
ly is effective if made within reason¬ 
able time before action Is required 
thereon.—Henley v. Live Stock Nat. 
Bank, 267 N.W. 244, 127 Neb. 867. 
Xaquart hald tixuely 

(1) Where within twenty-four 
hours after Jury waived action was 
taken under advisement plaintiff filed 
written request for separate findings 
of law and fact and court held case 
for some ten days after request.— 
Henley v. Live Stock Nat. Bank, su¬ 
pra. 

(2) If made at any time before 
final judgment.—Helland v. Hilde¬ 
brand, 70 N.B,2d 678, 81 Ohio App. 
25. 

(8) Where made after submission 
of the case and after trial court had 
announced its decision, but before 
entry of judgment.—Blttmann v. 
Blttmann, 194 N.B. 8, 129 Ohio St. 
122—Hursh v. Pennsylvania R. Co., 
Ohio App., 109 N.E2d 670—State ex 
rel. Kerns v. Beightler, Ohio App., 61 
N.E.2d 213. 

(4) Where made before final judg¬ 
ment, but not until trial Judge had 
made oral announcement of this gen¬ 
eral findings of fact —Heiland v. 
Hildebrand, 70 N.E.2d 678, 81 Ohio 
App. 25. 

(6) Other requests held timely aee 
64 C.J. p 1245 note 76 [a]. 

Beqii««t held too lata when model 

(1) After final submission of cause. 
—State ex rel. Sorensen v. Mitchell i 
Irr. Dist., 262 N.W. 643, 129 Nob, 686, 
certiorari denied Mitchell Irr. Dlst. v. | 
State of Nebraska ex rel. Sorenson, i 
56 S.Ct. 667, 297 U.S. 723, 80 L.Bd. 
1007—64 C.J. p 1246 note 76 [a]. 

(2) After trial,—Southland Trac- | 
tors, Inc. V. Clayton, 261 S.W.2d 539 
—64 C.J. p 1246 note 76 [a], 

(3) After court hod announced its 
decision. 

Neb.—In re Wiley’s Estate, 86 N.W. 

8d 483, 160 Neb. 898, opinion sup¬ 


plemented 38 N.W.2d 434, 151 Neb. 
633. 

Okl.—Walden v. Automobile Brokers, 
160 P.2d 400. 195 Okl. 463. 

64 C J. p 1245 note 76 £a]. 

(4) After motion for new trial was 
overruled.—Columbus Metropolitan 
Housing Authority v, Simpson, 86 
N.E.2d 660, 86 Ohio App. 73. 

(6) Fourteen days after judge an¬ 
nounced that he would give judgment 
for defendants on a general finding. 
—School Dlst. No. 1 V. Howard, 62 
P.2d 421, 49 Wyo. 41. 

(6) Thirty days after finding was 
made and Journalized by court and 
I two days after final decree was Jour- 
I nallzed.—Wainscott v. Young, 77 N. 

I E.2d 102, 81 Ohio App. 21. 

»4. Ky.—Patterson v. Miracle, 69 S. 

W.2d 708, 263 Ky 347. 

86. Ky.—Chapman v. Majestic Col¬ 
lieries Co., 288 S.W. 299, 216 Ky. 
662. 

I Action to recover damages for 

waste is one at law, notwithstanding 
a prayer for injunctive relief, with re- 
' spect to defendant’s right to request 
the court to state in writing Its con¬ 
clusions of fact found separately 
from the conclusions of law.—West 
I v. West, Mo.App., 110 S.W.2d 398. 

86 . Ky.—Combs v. Combs, 171 S.W. 

2d 1001, 294 Ky. 414. 

64 C.J. p 1245 note 80. 

Trial on issue of fact presented by 
I pleadings 

The statute is applicable only to 
I cases where there la a trial by the 
court of an issue of fact, arising on j 
material averments, presented by for- , 
mal pleadings, and where following j 
the findings, a Judgment must be en¬ 
tered.*—First Nat. Bank of Wasoca v. , 
Paulson, 295 N.W. 84. 70 N.D. 383. | 

On motion for nllowanoe of attor. j 
ney fees in partition proceeding, court 
was not required, on defendant’s re¬ 
quest, to moke separate findings of 
fact and conclusions of law.—Foure- 
man v. Poureman, 80 N.E.2d 266, 82 
Ohio App. 380. 

Xn proceeding on motion to vacate 

decree after term on account of al¬ 
leged irregularities In obtaining judg¬ 
ment and orders, failure of trial court 
to make separate findings of fact and 
conclusions of law was not ground 
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, for complaint by movant.—Bank of 
I Commerce v, Williams, 69 P,2d 626, 
62 Wyo. 1, 110 A.L.R. 1463. 

I 87. Wash.—In re Farnham’s Estate, 
84 P. 602, 41 Wash. 570. 

88. Utah.—In re Thompson’s Estate, 
269 P. 103, 72 Utah 17. 

89. Ky.—Deep v. Farmers’ Nat. 
Bank of Lebanon, 67 S.W.2d 1002, 
247 Ky. SOI. 

64 C.J. p 1245 note 83. 

Necessity of any findings In equitable 
action see supra § 611. 

Zu equitable actions or actions 
transferred to eqnlty, chancellor need 
not state separately law and facts,— 
Deep V. Farmers’ Nat, Bank of Leba¬ 
non, supra. 

90. N.D—Pir.st Nat. Bank of Wase¬ 
ca v. Paulson, 295 N.W. 84, 70 N.D. 
383. 

Order confirming mortgage foreclo- 
eure sale 

The statute does not apply to an 
order confirming a mortgage foreclo¬ 
sure sale, entered pursuant to stat¬ 
ute.—First Nat. Bank of Waseca v. 
Paulson, supra, 

91. N.Y.—Wood V. Lary, 26 N.B. 338, 
124 N.Y. 83, 20 N.Y.Clv.Proc. 136. 

92. Ohio.—Bauer v. Cleveland Ry. 
Co., 47 N.B.2d 226, 141 Ohio St. 197 
—Poureman v. Foureman, 80 N.E. 
2d 266, 82 Ohio App. 380. 

93. N.Y.—Wood V. Lary, 26 N.E. 338, 
124 N.Y. 83. 20 N.Y.Clv.Proc. 136. 

94. N.Y.—Wood V. Lary, supra. 

95. Ky.—Cincinnati, etc., R. Co. v. 
Hansford, 100 S.W. 251, 125 Ky. 
37, 30 Ky.L. 1105—Owensboro v. 
Weir, 24 S.W. 116, 95 Ky. 168, 15 
Ky.L. 506. 

96. Mo —In re Helm’s Estate, App,, 
136 S.W.2d 427. 

Okl.—Reed v. Richards & Conover 
Hardware Co., 110 P.2d 603, 188 
Okl. 452. 

Written judgment 

Where the effect of the written 
judgment is that when taken In the 
light most favorable to plaintiff all 
the evidence is insufficient to support 
a favorable finding for him on any Is¬ 
sue raised by the pleadings, there is a 
sufficient compliance with the statute 
even though the court makes no spe¬ 
cific findings of fact.—^Home Real Bs- 
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the facts found lead to but one conclusion, the 
conclusions of law need not be separated there¬ 
from.®'^ The duty may not be performed by a 
successor judge.®® 

b. Form and Requisites 

In order to comply with a statute requiring findings 
of fact and conclusions of law to be stated separately, it 
is necessary and sufficient so to separate the material 
and controlling facts and conclusions as to render them 
distinguishable; and the fact that the separation is not 
made with technical accuracy in every Instance Is not 
necessarily fatal. 

In order to comply with a statute requiring find¬ 
ings of fact and conclusions of law to be stated 
separately, it is necessary and sufficient so to sepa¬ 
rate the material and controlling facts and con¬ 
clusions as to render them distinguishable.®® All 
that is required is that the material and controlling 
facts and rulings of law be so separated and dis¬ 
tinguished from each other as to afford the party 
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an opportunity to except to any particular findings 
of law or fact, thereby enabling him to assign and 
point out such finding as error.^ The important 
requirement is that sufficient, ultimate facts be 
stated legally to support the conclusions of law 
reached.® Literal compliance with the statutory 
requirement is not necessary;® and the fact that 
the separation is not made with technical accuracy 
in every instance is not necessarily fatal.* The 
findings and conclusions need not be under separate 
covers and the putting of the conclusions of fact 
and law on the same page does not render them 
irregular, where they are separately stated and 
paragraphed.® Separation of findings and conclu¬ 
sions without separately designating them is suffi¬ 
cient. 7 

Intermixture. While matters of fact and matters 
of law should not be mixed or compounded,® an 
occasional intermixture or compounding does not 


tate Loan & Ins. Co v. Town of Car¬ 
olina Beach, 7 S.E 2d 13, 216 N.C. 
778. 

97. Wash.—Gaffney v. Megrath, 39 
P. 973, 11 Wash. 466. 

98. Ohio.—Heiland v. Hildebrand, 70 
N,E.2d 678, 81 Ohio App. 25. 

99. Me.—Auburn Sav. Bank v. Port¬ 
land R. Co. 66 A.2d 17. 144 Me. 74, 
certiorari denied 70 S.Ct. 74, 338 

U. S. 831, 94 L.Ed. 606. rehearing 
denied 70 S.Ct. 166, 338 U.S. 881, 94 
L.Ed, 641—Sacre v. Sacre, 66 A,2d 
592, 143 Me. 80, 173 A.L.R. 1261. 

N.C.—Corpus Juris cltsd la Woodard 

V. Mordecai, 67 S.E.2d 639, 234 N.C. 
463. 

Okl.—Grlgrg v. Federal Deposit Ins. 
Corp., 267 P.2d 290, 208 Okl. 419— 
Ooodall V. City of Clinton, 161 P,2d 
1011, 196 Okl. 10—Douthlt v, Scott, 
165 P.2d 638, 196 Okl. 70—Trumbla 
V. State ex rel. Com’rs of Land 
Office, 126 P.2d 1016, 191 Okl. 119— 
Maynard v. Taylor, 91 P,2d 649, 186 
Okl. 2 68. 

64 C.J. p 1245 note 89. 

Statutes held oompUed with 

N.C.—Bradham v. Robinson, 78 S.E, 
2d 655, 236 N.C. 689—Berry v 
Payne, 13 S.E.2d 217, 219 N.C. 171 
—Dailey v. Washington Nat. Ins. 
Co., 182 S.E. 332, 208 N.C. 817. 
Ohio.—Abbott v. Industrial Commis¬ 
sion. 74 N,E.2d 625, 80 Ohio App. 7 
—Powell V. Powell, 68 N.B.2d 806. 
74 Ohio App. 335—McLaughlin v, 
Rawn, App.. 41 N,E.2d 869. 

Okl.—Thomas v. Owens, 241 P.2d 
1114, 206 Okl. 60—Reed v. Richards 
& Conover Hardware Co., 110 P.2d 
608. 188 Okl. 452—Cordilla v, Tay¬ 
lor, 72 P.2d 376, 181 Okl. 20. 

64 C.J. p 1245 note 89 Ibj. 


I Statutes held not oompUed with 

N.C.—Jamison v. City of Charlotte, 
79 S.E.2d 797. 239 N.C. 423. 

Utah.—Parish v. Parish, 36 P.2d 999, 
84 Utah 390. 

64 C.J. p 1246 note 89 [c]. 

1. Me,—Sacre v. Sacre, 65 A.2d 592, 
143 Me. 80, 173 A.L.R. 1261. 

Okl.—Renegar v. Fleming, 211 P.2d 
272, 202 Okl. 197. 

Zminatexlal facts 

The court is not bound to make 
separate flndings concerning imma¬ 
terial facts.—Roberts v. C. P. Adams 
& Son. 184 P.2d 634, 199 Okl. 369. 

Xeld uaneoessssT to set out eaoh fact 
la ssparate paragraphs 

Tenn.—Little v. Rosser, 7 Tenn.App. 
306. 

2. Minn.—Graphic Arts Educational 
Foundation v. State, 69 N.W.2d 841. 

All oonstitntlTe facts 

Conclusions of fact must Include 
all constitutive facts except those 
which are admitted in the pleadings 
or those about which there Is no con¬ 
troversy.—Roberson v. Brotherhood 
of Locomotive Firemen and Engine- 
men, 114 S.W.2d 136, 233 Mo.App. 169. 
certiorari quashed State ex rel. 
Brotherhood of Locomotive Firemen 
and Enginemon v. Shain, 123 S.W.2d 
1, 343 Mo. 666. 

Snfflolsat fullasBS and detail to psr.> 
nit test of oorreotaess of ooaolu- 
sioas 

A party invoking the statute is en- ] 
titled to have the facts found sep¬ 
arately and with such detail as to en¬ 
able him fairly to test the correctness 
of the legal conclusion.—^Wentworth 
Bus Lines v. Sanborn, N. H.. 104 A.2d 
392—Town of Tilton v. Sharpe, 161 A. 
462, 84 N.K. 393. 
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3. Minn,—Graphic Arts Educational 
Foundation v. State, 69 N.W.2d 841. 
Pailure to comply with statute held 

cured where memorandum stating 
facts found and conclusions of law 
separately was appended to order re¬ 
fusing new trial.—Graphic Arts Edu¬ 
cational Foundation v. State, Minn., 
59 N.W.2d 841—Trones v. Olson, 265 

N. W. 806. 197 Minn. 21, 103 A.L.R. 
1419. 

4. Kan.—Harper v. Harper, 113 P. 
300, 83 Kan. 761. 

e. Wash.—Shephard v. Gove, 67 P. 
256, 26 Wash. 462. 

Piadiags of fact may be iaoladed 
ia the order or decree and are not re¬ 
quired to be in a separate document. 
—In re Dern’s Estate, 251 P.2d 28, 
114 Cal.App.2d 799—In re Rosland’s 
Estate, 173 P.2d 830, 76 Cal.App.2d 
709. 

O. Cal.—Gainsley v. Gaisuiley, 4-4 P. 
456. Ill Gal. xvl. 

Wash.—Peirce v. Wheeler, 87 P. 361, 
44 Wash. 326. 

Xeld BTxffloieat oompUaaoe with stat. 
ttte 

Written finding that court had 
heard evidence and arguments of 
counsel and being advised found facts 
and law in favor of certain party was 
sufficient compliance with statute.— 
Rader v. Payne, 68 S.W.2d 467, 188 
Ark. .899. 

7. Iowa,—Beardsley v. Hobbs, 34 N. 

W.2d 916. 239 Iowa 1332. 

8. U.S.—Stuyvesant Ins. Co. v. Sus¬ 
sex Fire Ins. Co., C.C.Al.N.J., 90 F.2d 
281, certiorari dented 58 S.Ct. 144, 
302 U.S. 742, 82 L.Bd. 673. 

Wis.—Dawley v. Dawley, 16 N.W. 2d 
827. 246 Wis. 306. 

64 C.J. p 1246 note 93. 
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necessarily call for a reversal,* at least in respect 
of a matter which is inherently a mixed or com¬ 
pound one,^® as it frequently happens that a state¬ 
ment of fact cannot be made without including a 
conclusion, and as often a conclusion, although one 
of law, must be stated in the form of a statement 
of fact'll 

Improper classification. In a majority of juris¬ 
dictions the fact that one finding of fact is im¬ 
properly designated or classified as a conclusion of 
law, or the fact that one conclusion of law is im¬ 
properly included in the findings of fact, does not 
invalidate it or prevent a consideration thereof 
but according to some authority it is required to be 
disregarded.^® 

9. Tex.—Robert McLane Co. v. 

Swernemann & Schkade, Civ.App,, 

189 S.W. 282. 

64 C.J. p 1246 note 94. 

10. Wie.—Calumet Service Co. 

City of Chilton. 135 N.W. 131, 148 
Wis. 834. 

64 C.J. P 1246 note 96. 

11. Ill.—^Roemheld v. Chicago, 83 N. 
m 291, 231 Ill, 467. 

64 C.J. P 1248 note 96. 
la. Col.—Kramer v. Watnick, 146 
P,2a 947. 63 Cal.App,2d 308—Gus¬ 
tafson V. Blunk( 41 P.2d 963, 4 Cal. 

APP.2d 630—Janloe v. Bryan, 201 
P,2d 466. 89 Cal.App.2d Supp. 933. 

64 C.J. P 1246 note 97. 

Improper characterization or claseifl- 
cation as not affecting character of 
finding or conclusion see infra $ 

647. 

"The labeling of a conclusion of 
law 08 O ‘finding of fact' is not de¬ 
terminative of its true nature."— 

Graphic Arts Educational Foundation 
V. State, Minn., 69 N.W.2d 841, 844. 

Whotbex findings us ox axs not 
oonolnslons depends on the nature of 
the evidence.—Del Rlcclo v. Photo¬ 
chart, 268 P.2d 814, 124 Cal.App.2d 801 
—Wendt V. Gates, 283 P. 312, 102 Cal. 

App. 342. 

rindlttgs held not ohjeottonahlo 

Cal.—Del Ricclo v. Photochart, 268 
P.2d 814, 124 CaLApp.2d SOI. 

13. Ind.—Kerfoot v. Kessener, 84 N". 

E.2d 190. 227 Ind. 68—State ex rel. 

Johnson v. Boyd, 28 N.E.2d 266, 

217 Ind. 348—Huat v. City of 
Evansville, 26 N.E.2d 387. 217 Ind. 

147—Byrum v. Wise, 25 N.E.2d 992, 

216 Ind. 678—^Kllngler v. Ottlnger, 

22 N.E.2d 806. 216 Ind. 9—Evans¬ 
ville Veneer & Lumber Co. v. Clay- 
bon. 73 N.E.2d 698, 117 Ind.App. 

499—Burkhart v. Simms, 60 N.E.2d 
141, 116 Ind.App. 576—Myers v. 

Brane, 67 N.E.2d 694. 116 Ind.App. 

144—Kaufmann v. Millies, 18 N.B, 

2d 970, 106 Ind.App. 569—Scott v. 


§ 625. Sufficiency Generally 

The sufficiency of the findings of fact to support the 
Judgment rendered is the test commonly resorted to in 
determining their sufficiency, and the findings cannot be 
aided by the conclusions of law, but a particular finding 
may be disregarded where there are other findings suffi¬ 
cient to sustain the conclusions and Judgment, or where 
ft Is immaterial or does not affect the legal rights of 
the parties, or Is discredited by Its own terma 

Counsel, as representatives of litigants and of¬ 
ficers of the court, are entitled, after trial without a 
jury, to findings of fact fully responsive to their 
sincere contentions but a judge trying a case 
without a jury cannot make a finding of fact which 
a jury, if it were hearing the case, would not be 
permitted to make.^® The sufficiency of the findings 
to support the judgment rendered is the test com¬ 
monly resorted to in determining their sufficiency.^® 

63 Cal.App,2d 288—Davies v. 

Symmes. 122 P.2d 102, 49 Cal.App. 
2d 433—Congregation Mukuom Is¬ 
rael v. Congregation Ahabot Israel, 
90 P.2d 118, 32 Cal.App.2d 490— 
Cornell v. Hollywood Turf Club, 89 
P.2d 449, 32 Cal.App.2d 204—Cavag- 
naro v. Delmas, 84 P.2d 274, 29 Cal. 
App.2d 362—McVicar-Rood-Burkett 
Well No. 1 V. Crude Oil Drilling 
Co., 49 P.2d 901, 9 Cal.App.2d S71. 
Conn.—Linn v. City and Town of 
Hartford, 66 A.2d 115, 136 Conn. 
469 — Barca V, Monglllo, 61 A.2d 698, 
133 Conn. 374—Perrl v. City of New 
Haven, 60 A.2d 421, 138 Conn. 291. 
D.C,—Capital Transit Co. v. Hazen, 
93 F.2d 260. 68 App.D.C. 91—Krels 
V. Block, Mun.App., 76 A.2d 623. 
Idaho.—Cazler v. Economy Cash 
Stores, 228 P.2d 436, 71 Idaho 178— 
Charlton v. Waklmoto, 216 P.2d 
370, 70 Idaho 276—^Anderson v. 

Lloyd, 139 P.2d 244, 64 Idaho 768. 
Ind.—^Kerfoot v. Kessener, 84 N-E. 
2d 190, 227 Ind. 68—McClellan v. 
Tobin, 39 N.E.2d 772, 219 Ind. 563— 
Evansville Veneer & Lumber Co. v. 
Claybon, 73 N.E.2d 698. 117 Ind. 
App. 499—^Bryant v. Barger. 18 N. 
E.2d 965, 106 Ind.App. 245—^Neu 
V. Woods, 7 N.E.2d 631. 103 Ind. 
App. 3’42—^Home Development Co. 
V. Arthur Jordan Land Co., 196 N. 
B. 337, 100 Ind. APP. 458—Union 
Ins. Co. of Indiana v. Glover, 195 
N.E. 583. 100 Ind.App, 827—^Prov¬ 
ident Life & Accident Ina. Co. v. 
Fodder, 193 N.E. 698, 99 Ind.App. 
556—Old First Nat. Bank & Trust 
Co. of Fort Wayne v. Snouffer, 192 
N.B. 369, 99 Ind.App. 326—Cline 
V. Union Trust Co.. 189 N.E. 648, 
99 Ind.App. 296—Patterson v. Gary 
Land Co., 188 N.B. 685. 101 Ind. 
App. 644—^Maloney v. Home Bank 
& Trust Co., 186 N.E. 897, 97 Ind. 
App. 564, modified on other grounds 
187 N.E. 682. 97 Ind.App. 564. 
Md.—Kettle v. B. J. Loock & Co., 
85 A.2d 459, 199 Md. 95. 


Amsler, 13 N.E.2d 890. 105 Ind.App. 
131—Milk Control Board of In¬ 
diana V. Phend, 9 N.E.2d 121, 104 
Ind.App, 196—Clemens v. Lowe. 
196 N.E. 363, 100 Ind.App. 645. 

64 C.J. p 1246 note 98. 

14, Minn.—^Mienes v. Lucker Sales 
Co.. 246 N.W. 667. 188 Minn. 162. 

15, Pa.—Lloyd & Elliott v, Lang. 
180 A. 74, 118 PaSuper. 190. 

16, U.S,—U, S. v. Jefferson Electric 
Mfg. Co„ Ct.Cl.. 64 S.Ct. 443, 291 
U.S. 386, 78 L.Ed. 869—American 
Chain Co. v. Eaton. Ct.Cl., 54 S.Ct. 
443, 291 U.S. 386. 78 L.Ed. 869— 
Routzahn v. Willard Storage Bat¬ 
tery Co., CtCl., 54 S.Ct. 443, 291 

U. S. 386. 78 L.Ed. 859. 

Ariz.—Gilliland v. Rodriquez, 268 P. 

2d 334, 77 Ariz. 163. 

Cal.—Krum v. Malloy, 137 P.rd 18, 22 
Cal.2d 132—Bank of America Nat. 
Trust & Sav. Ass’n v. Hill, 71 P.2d 
258, 9 Cal.2d 495—Moore v. Day, 266 
P.2d 51. 123 Cal.App,2d 134— 

Gscbwend v. Stoll, 232 P.2d 494. 104 
Cal.App.2d 806—^Bobblo v. Bcrtone, 
220 P.2d 678. 98 Cal.App.2d 434— 
Fancher v. Brunger, 211 P.2d 633, 
94 Cal. App, 2d 727—Clements v. 
Banning, 202 P.2d 98, 89 Cal,App.2d 
817—Flennaugh v. Heinrich, 200 P. 
2d 580. 89 Cal.App.2d 214—William¬ 
son v. Clapper, 199 P,2d 337, 88 Cal. 
App.2d 646—^Pellegrino v. Los An¬ 
geles Transit Lines, 179 P.2d 39, 
79 Cal.App.2d 40—Hanna v. Kern 
County. 177 P.2d 356, 78 Cal.App.2d 
246—Staudigl v. Harper, 173 P.2d 
843, 76 Cal.App.2d 439—Karallls v. 
Shenas, 152 P.2d 499, 66 Cal.App.2d 
476—Morgan v. Veach, 139 P.2d 
976, 59 Cal.App.2d 682—^French v. 
Smith Booth Usher Co.. 131 P.2d 
863, 56 Cal.App.2d 23—Judson v. 
Herrington. 130 P.2d 802. 66 Cal. 
App.2d 476—^Alphonzo E. Bell Corp, 

V. Listle, 180 P.2d 261, 66 Cal.App. 
2d 300—Kobida v. Hinkelmann, 127 
P.2d 667, 63 Cal,App.2d 186—Hund¬ 
ley V. Marinkovich. 127 F.2d 600. 
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The findings need not state a legal deduction drawn other findings sufficient to sustain or support the 
from the facts found, such a deduction being proper- conclusions 20 and judgment,as well as where it is 

ly included in the conclusions of law.i? Further- immaterial,22 has no bearing on the conclusions of 

more, the findings cannot be aided by the conclusions i^^ 2Z does not affect the legal rights of the par- 
of Uw,« and a judgment cannot stand when it is j, di3c„<jited or nullified by its own 

based on purported findings of fact which are in 25 

effect mere legal conclusions.^* However, a par¬ 
ticular finding may be disregarded where there are Incompleteness is a fatal objection to findings.*® 


Jifass.—Gemma v. Gemma., 71 N.E.2d 
587, 320 Mass. 766—Daniel v. Jar- 
din, 70 N.E.2d 801, 820 Mass. 764— 
Pybus V. Grasso, 69 N.E.2d 289, 817 
Mass, 716. 

Minn.—Venler v. Forbes, 25 N.W. 
2d 704, 223 Minn. 69—Hammond v. 
Flour City Coal & Oil Co., 14 N. 
W.2d 462, 217 Minn. 427. 

Mo.—Paulette v. Semes, App., 103 
S.W.2d B73. 

N.H.—Thistle v. Halstead, 72 A.2d 
456, 96 N.H. 192. 

N.M.—Snider v. Town of Silver City, 
247 P.2d 178, 56 N.M. 603—Gog- 
gina V. Dexter Gm Co., 130 P.2d 
1029, 46 N.M. 440—Daniel v, Clark, 
50 P.2d 429, 39 N.M. 494. 

Okl.—Thomas v. Owens, 241 P.2d 
1114, 206 Okl, 60—Koberts v. C. 
F. Adams & Son, 184 P.2d 634. 199 
Okl. 369—City of Lawton v. Sher¬ 
man Mach. & Iron Works, 77 P. 
2d 567, 182 Okl. 254. 

Or.—Howard v. Klamath County, 216 
P.2d 862. 188 Or. 205—McCulloch v. 
Kollock. 32 P.2d 770, 147 Or. 283. 
Tex.—Checker Cab Co. v. Wagner, 
Civ.App., 199 S.W.2d 791—Grant 
V. Pendley, Civ.App., 88 S.W.2d 132. 
Utah.—In re Roth's Estate, 269 P.2d 
278, 2 Utah 2d 40—Condas v. Sta¬ 
ples, 206 P.2d 628, 115 Utah 532. 
Vt.—Longchamp v, Conti, 66 A.2d 1, 
115 Vt. 492—Glass v. Newport 
Clothing Co., 8 A.2d 651, 110 Vt. 
368. 

Wash.—Edwards v. Meader, 210 P.2d 
1019, 34 Wash.2d 921, 

64 C.J. p 1246 note 1. 

Validity of judgment as dependent 
on support by findings see Judg¬ 
ments § 55. 

Defects and errors see infra 9 637. 
Tlndlaga made la alternative 

(1) Judgment will not be reversed 
as unsupported by findings, If find¬ 
ings are made In alternative, not in¬ 
consistent with each other, and either 
alternative standing alone will sup¬ 
port judgment.—Perkes v. Utah Ida¬ 
ho Milk Co., 39 P.2d 808, 86 Utah 217. 

(2) In action for price of milk 
sold to defendant, findings that per¬ 
sons to whom milk was delivered 
were defendant’s agents, and, if not 
defendant's agents, that plaintift 
dealt with them believing they were 
his agents, supported judgment for 
plaintiff.—Perkes v. Utah Idaho Milk 
Co., supra. 

(8) In action for loss of whiskey 
stored, finding In warehouseman’s 


favor that loss occurred through 
theft or leakage was not inadequate 
on theory that specification of theft 
cancelled the specification of leakage 
and left the situation unexplained.— 
Rubinstein v. Washington Cold Stor¬ 
age Co., 1-38 P.2d 852, 18 Wash.2d 
238. 

I Suffloieaoy determined by substaaos 
rather than form 

i Whether findings of fact contained 
sufficient findings to support judg¬ 
ment, must be determined by their 
substance and the legitimate Infer¬ 
ences that might be drawn therefrom 
rather than by their form.—Cortella 
V. Salt Lake City, 72 P.2d 630, 98 
Utah 236. 

Fulfillment of purpose of statute 

Where fact findings actually made, 
including the converse of a refused 
finding on a vital Issue, sufficiently 
support the judgment rendered and 
afford unsuccessful party a record 
adequate for review, purpose of stat¬ 
ute requiring trial court to make fact 
findings has been fulfilled.—Hartzell 
V. Jackson, 73 P.2d 820, 41 N.M. 700. 

Fact that special fiudlug ooatalas 
oouolnsioas of law or conclusions of 
fact or evidentiary facts is immateri¬ 
al, if there exists sufficient ultimate 
facts to Justify the conclusions.— 
Lyon V. .®tna Life Ins. Co., 44 N.E.2d 
186, 112 Ind.App. 673. 

Bsasons 

In making findings pf fact, trial 
courts are not required to set down 
the reasons impelling them to reach 
such findings.—^In re Neis’ Estate, 226 
P.2d 110, 170 Kan. 264. 

17. Cal.—^Pacific Coast Joint Stock 
Land Bank of San Francisco v. 
Jones, 92 P.2d 390, 14 Cal.2d 8, 123 
AL.R. 696. 

18. Idaho,—C. I. T. Corp. v. Elliott, 
159 P.2d 891, 66 Idaho 384. 

Ind.—State ex rel. Johnson v, Boyd, 
28 N.E.2d 266, 217 Ind. 848. 

64 C.J. p 1247 note 2. 

Separate statement of findings and 
conclusions see supra 9 624. 

19. N.M.—Shephard v. Graham Bell 
Aviation Service, 243 P.2d 603, 66 
N.M. 293. 

64 C.J. p 1247 note 3. 

Fiadhag held not objsctloaabls as 
constituting a mere conclusion of 
law.—Shephard v. Graham Bell Avia¬ 
tion Service, supra. 

SO. Ind.—Gagnon v. Baden Lick Sul¬ 
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phur Springs Co., 105 N.B. 612, 66 
Ind.App. 407. 

Support of conclusions by findings 
generally see infra 9 631. 

Finding rsoonoUabla with other find¬ 
ings 

Cal.—Costello v. Bowen, 182 P,2d 615, 
80 CaI.App.2d 621. 

Surplusage 

Reference in findings to title by 
adverse possession may be disre¬ 
garded as surplusage where other 
findings adequately supported Judg¬ 
ment quieting title on doctrine of 
title by agreement and acquiescence. 
—Martin v. Lopes. 164 P.2d 821, sub¬ 
sequent opinion 170 P.2d 881, 28 Cal. 
App,2d 618. 

81. Mo.—George C. Prendergast 
Const. Co. V. Goldsmith, 201 S.W. 
364, 273 Mo. 184, affirmed 40 S.Ct. 
273, 264 U.S. 12, 64 L.Bd. 457. 

64 C.J. p 1247 note 6. 

82. Cal.—Costello v. Bowen, 182 P. 
2a 615, 80 Cal.App.2d 621. 

Tex.—Stephens v. Underwood, Civ. 

App., 167 S.W.2d 936. 

64 C.J. p 1247 note 6. 

83. Minn,—Steering v. Swanson, 166 
N.W. 876, 139 Minn. 116. 

84:. Cal.—^Wilkinson v. Zumwalt, *97 
P. 94, 112 Cal.App. 416. 

Statement of simple, obvious fact 
In action for alienation of affec¬ 
tions of plalntlfl’s wife, trial judge’s 
finding that attorney representing 
wife sat with defendant’s counsel 
and conferred with them was not 
improper as making judge a witness 
to material fact, without giving de¬ 
fendant opportunity to cross-exami¬ 
nation, but was statement of simple, 
obvious fact.—^Armstrong v. Dolge, 36 
A.2d 24. 130 Conn. 616. 

85. Tex.—Texas Ice & Cold Storage 
Co. V. McGoldrick, Civ.App., 284 
S.W. 615. 

86. U.S.—Blockton Cahaba Coal Co. 
V. U. S., C.C.AAla., 24 P.2d 180. 

64 C.J. p 1247 note 10. 

Matters to be found see supra 9 615. 

FlZLdings held snlllolsntlj oomprshaa. 

■Iva 

Idaho.—Gem State Lumber Co. v. Ga¬ 
llon Irrigated Land Co., 41 P.2d 
620, 55 Idaho 314. 

Kan.—Phillips v. Okey, 207 P. 1166, 
111 Kan. 782. 

N.C.—Central Hanover Bank & Trust 
Co. V. Cooke, 169 S.B. 148, 204 N.C. 
666 . 
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If possible, the facts should be found and stated so 
fully that either litigant can have the case adequate¬ 
ly reviewed on appeal without bringing up the evi- 
dence.^7 Where, however, the findings necessarily 
decide all facts in dispute, the findings are suffi- 

cient.28 

Presumptions. It has been said that all presump¬ 
tions and intendments are in favor of, rather than 
against, a finding of facts.29 However, the rule 
of evidence that a thing proved to exist is presumed 
to continue to exist, discussed in Evidence § 124, 
is not applicable to a finding of the existence of a 
fact prior to the commencement of the action.^o 


§ 626. -Definiteness and Certainty 

Findings should be clear and certain, but extreme 
accuracy of statement or minuteness of detail is not re* 
quired, and findings are sufficient if the truth or falsity 
of each materiai aliegation not admitted can be demon, 
strated therefrom, or if they can be made certain by 
reference to the pleadings or record. 

The essentials of findings of fact are that they 

should be clear,concise,^^ intelligible,33 definite,34 
certain,36 unequivocal,^6 direct,®'^ positive,®* and 
conclusive,®* and not be vague^* or evasive.^^ The 
same precision and particularity are required as in 
a special verdict.^® Although it has been held that 
findings should be tested by the same rules as plead¬ 
ings,^® the precision and particularity necessary in 
a special pleading are not necessary in a finding, 


Bsfsrsaoe to proposed fladiAffs 

The findings by the trial court 
should be complete in themselves 
without reference to proposed find¬ 
ings of counsel.—Shaw v. Shaw, 208 
P.2d 614. 122 Mont. 693. 

Ksfsrsaos to tsstisao&y 

A finding of fact must be complete 
within itself, without reference to 
the testimony.—Sundt v. Tobin Quar¬ 
ries, 175 P.2d 684, DO N.M. 254, 169 
A.UR. 686. 

87. Minn.-—Mlenca v. Lucker Sales 
Co.. 246 N.W. 667. 188 Minn. 162. 

88. Minn.—Lafayette Club v. Rob¬ 
erts, 265 N.W. 802, 196 Minn. 605— 
Gerllch v. Thompson Yards, Inc., 
226 N.W. 273, 177 Minn, 425. 

89. Ind.—Harris v. Riggs, 112 N.E. 
86. 63 Ind.App. 201. 

sa Cal,—Wilkinson v. Grant, 189 P, 
819, 46 Cal.App. 429. 

31. Minn.-—Miones v. Lucker Sales 
Co.. 246 N.W. 667, 188 Minn. 162. 
N.H.—Bean v. Qulrln, 179 A, 421, 
87 N.H. 343, reheard 180 A. 261, 87 
N.H. 343. 

64 C.J. p 1247 note 15. 

Uncertainty with respect to pleadings 
see infra { 630. 

33. Wis.—Fanning v. Murphy, 106 
N.W. 1066, 126 Wis. 638. 110 Am. 
St.Rep. 946, 4 L.R.A.,N.S., 666. 

64 C.J. p 1247 note 16. 

33. Cal.—^Andrews v. Cunningham, 
233 P.2d 663. 106 Cal.App.2d 626, 

64 C.J. p 1247 note 17. 

PartloulArs not supportsd by svl- 
dsaos 

Findings of fact should be definite 
and certain and should be so framed 
that defeated party can specify in¬ 
telligibly the particulars in which 
they are not supported by evidence, 
where such point is made on appeal. 
—Andrews v. Cunningham, supra— 
Murphy-Cantrell Co. v. Mulcahy, 237 
P. 667, 72 Cal.App. 426. 

34. Cal.—^Kittle v. Lang. 237 P.2d 
6'78, 107 Cal.App.2d 604—^Andrews 
y. Cunningham. 233 F.2d 663. 106 ] 


I Cal.App.2d 526—'Edgar v. Bank of 
America Nat. Trust & Sav. Ass’n, 
123 P.2d 885, 60 Cal.A'Pp.2d 827. 

I Conn.—Fitzsimmons v. International 
Ass'n of Machinists. 7 A.2d 448, 
126 Conn. 490. 

N.J.—^New Jersey State Board of Op¬ 
tometrists V. Nemltz, 90 A.2d 740, 
j 21 N.J.Super, 18. 

Or.—Larsen v. Martin, 143 P.2d 239, 
172 Or. 606. 

G4 C.J. p 1248 note 18. 

Finding at to what the probabili¬ 
ties are with reference to an issue 
is equivalent to a definite finding on 
that issue.—Bean v. Quirin, 179 A. 
421, 87 N.H. 843, reheard 180 A. 251, 
87 N.H. 343. 

Findings held sufficiently definite and 
certain 

Cal .—Bourke v. Frisk, 206 P.2d 407. 
92 Cal.App.2d 23. 

Wis.—^Nlckel v. Theresa Farmers 
Coop. Ass’n, 20 N.W.2d 117, 247 
Wis. 412. 

64 C.J. p 1248 note 18 [c]. 

Findlags nnaffeoted by rulings 

I Trial Judges in, cases tried with¬ 
out Jury, should make it plain in 
I their findings when such findings 
are unaffected by rulings of law and 
I are Intended to stand as findings of 
fact even If the rulings are errone- 
I ous.—Brodeur v. Seymour, 63 N.E. 

I 2d 666, 316 Mass. 527. 

35. Cal.—Kittle v. Lang, 237 P.2d 
673, 107 Cal.App.2d 604—^Andrews 
v. Cunningham, 233 P.2d 663, 105 
Cal.App.2d 626—Halbert v. Jones, | 
209 P.2d 812, 93 Cal.App.2d 783—j 
Flennaugh v. Heinrich, 200 P.2d | 
680, 89 CaI.App.2d 214—Schomer j 
v. R. L. Craig Co.. 81 P.2d 896. 137 | 
Cal.App. 620. 

Conn.—State v. Hartford Acc. & In -1 
dem. Co., 70 A.2d 109, 136 Conn. 
157. 

N.J.—New Jersey State Board of Op¬ 
tometrists V. Nemits, 90 A.2d 740, 
21 N.J.Super. 18. 

Or.—Larsen v. Martin, 143 P.2d 2'39, 
172 Or. 606. 

64 C.J. p 1248 note 18. I 
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Findings hold not ambignons or un¬ 
certain 

Cal —Carbine v. Meyer, App., 272 P. 
2d 849—Placeres De Oro Co. v. Car- 
pender, 102 P.2d 407, 38 Cal.App. 
2d 660. 

36. Nev.—Crumley v. Fabbl, 213 P. 
1048, 47 Nev. 14. 

64 C.J. p 1248 note 19, 

37. Cal.—Murphy-Cantrell Co. v. 
Mulcahy, 237 P. 657, 72 Cal.App. 
426. 

Kan.—Lalthe v. McDonald, 7 Kan. 
254. 

38. Kan.—Laithe v. McDonald, su¬ 
pra. 

Ohio.—Patterson v. Lamson, 8 N.E, 
869, 44 Ohio St. 487. 

39. Idaho.—Bentley v. Kasiska, 288 
P. 897, 49 Idaho 416. 

64 C.J. p 1247 note 21. 

40 . Or. — Larsen v. Martin, 148 P.2d 
239, 172 Or. 605. 

64 C.J. p 1248 note 22. 

Finding held not vagne 
Idaho.—^Anderson v. Lloyd, 139 P.2d 
244, 64 Idaho 768. 

Vt.—McClary v. Hubbard, 122 A. 469, 
97 Vt. 222. 

41. Idaho.—Bentley v. Kasiska, 288 
P. 897, 49 Idaho 416. 

49. Or.—Oregon Home Builders v. 
Montgomery Inv, Co., 184 P. 487, 
94 Or. 349. 

64 C.J. p 1248 note 24, 

Requisites of special verdict see su¬ 
pra S 552. 

43. Cal.—Miller v, Gusta, 283 P. 946, 
103 Cal.App. 32. 

"The sufficiency of the findings of 
fact to support a judgment is to be 
tested by the same rules that are 
applied to test the sufficiency of a 
pleading to state a cause of action." 
—Carpenter v. Froloff, 86 P.2d 691, 
696, 80 Cal.App.2d 400. 

44. Cal.—McAuliffe v. McAullffe, 199 
P. 1071, 63 Cal.App. 362. 

64 C.J. p 1248 note 27. 
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but there is also authority to the contrary.^® While 
findings should be prepared with great care and 
accuracy in order to establish the true factual basis 
for the decision of the court/® extreme accuracy 
of statement is not required/^ and neither is minute¬ 
ness of detail/® Findings are sufficient if the truth 
or falsity of each material allegation not admitted 
can be demonstrated therefrom/^ or if they can 
be made certain by reference to the pleadings®^ 
or the record.Even though a finding might have 
been more clearly phrased, it is sufficient if its 
language is clear enough to indicate what the court 

intended.®^ 

The findings should leave nothing to be found 
by implication/® As discussed infra § 634, how¬ 
ever, it is no objection to a finding that it is based 
on presumption or inference; and findings which 
do not expressly state the required facts are often 
held to state the legal equivalent thereof.^^ 

Tivo or more matters in general. There should 
be distinct findings on every material issue made by 
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the pleadings.®® Each issuable fact should be made 
the subject of a separate finding.®® However, repe¬ 
tition should be avoided.®"^ Separate findings on 
each of two items of damage alleged have been 
held not required where defendant made no request 
for segregation of such items.®® 

Where there are several causes of action the 
court should make a separate finding on each matter 
which is applicable only to one cause of action®® 
and it should make only one finding as to each mat¬ 
ter which is common or applicable to all causes 
of action.®® It has been held that separate charges 
or causes of action need not be made the subject 
of distinct findings.®! 

Several counts require only one set of findings ;®2 
and where a single cause of action is made the 
subject of two or more counts for the purpose of 
meeting different phases of proof, a single finding 
on all of the counts is sufficient;®® but where there 
are two contradictory counts the facts found must, 
in order to warrant a recovery, sustain one count 


Certainty, definiteness, and particu¬ 
larity In pleading generally see 

Pleading 8 40. 

XTegatlve pregnant 

(1) The sufficiency of findings 
turns on the particular case, and 
there Is no absolute rule that find¬ 
ings are Insufficient because they arc 
phrased as negatives pregnant.— 
Johndrow v. Thomas, 187 P.2d 681, 
31 Cal.2d 202. 

(2) The logical defect of a nega¬ 
tive pregnant does not apply to find¬ 
ings of trial court.—Ballagh v. Wil¬ 
liams. 122 P.2d 343, 50 CaI.App.2d 
10—McAuliffe v. McAullffe, 199 P. 
1071, 53 Cal.App. 362, 

(3) Finding "that it Is not true, 
as alleged," that plaintiff conducted 
himself "at all times” on day of as¬ 
sault in a proper manner, was not 
subject to criticism that it was In 
the form of a negative pregnant, and 
that therefore the finding did not 
support judgment for defendant, 
where remainder of finding was that 
plaintiff conducted himself In a 
threatening and belligerent manner, 
—Lulsl V. Coviello, 132 P.2d 631, 
66 Cal.App.2d 467. 

(4) Finding that it was not true 
that defendants had any knowledge 
of plaintiff’s purpose in purchasing 
property and made any representa¬ 
tion Inducing plaintiffs to purchase 
property was in nature of a negative 
pregnant. Implying truth of affirm¬ 
ative allegations in complaint, and 
was Insufficient to support a Judg¬ 
ment.—^Williamson v. Clapper, 199 P. 
2d 887, 88 Cal.App.2d 646. 


45. Iowa.—^Van Riper v. Baker, 44 
Iowa 450. 

46. Cal.—Anderson v. Badger, 191 
P.2d 768, 84 Cal.App.2d 736. 

47. Cal.—Bourke v. Frisk, 206 P. 
2d 407, 92 Cal.App.2d 23. 

rindlags held not ohjectioaLahle m 
Inaccurate 

N.Y.—Neddo v. State. 90 N.Y.S.2d 
650, 276 App.Dlv. 492, affirmed 89 
N.E.2d 263, 300 N.Y. 633, 

48. Cal.—Bourke v. Frisk, 206 P.2d 
407, 92 Cal.App.2d 23. 

Okl—Roberts v. C. F. Adams & Son, 
184 r.2d 63i. 199 Okl. 369. 

Vt.—Duchalne v. Zaetz, 44 A.2d 165, 
114 Vt. 274. 

49. Cal.—Bourke v. Frisk, 206 P.2d 
I 407, 92 Cal.App.2d 23. 

150. Cal.—Bourke v. Frisk, supra— 
I Johnson v. Marr, 47 P.2d 489, 8 
I Cal.App.2d 312. 

I Reference to pleadings, evidence, or 
I other matters generally see Infra 
I fi 630. 

!51. Cal.—Bourke v. Frisk, 206 P.2d 
I 407, 92 Cal.App.2d 22—^Brown v. 

! Gow, 18 P.2d 377, 128 Cal.App. 671. 

52. Cal.—Bourke v. Frisk, 206 P. 

2d 407, 92 Cal.App.2d 23. 

Wis.—Nickel v. Theresa Farmers 
Coop. Ass'n, 20 N.W.2d 117, 247 
Wls. 412, 

Beterxnlnatioit of asnotmt due hj 
oompntatlo& 

Findings which state facts so that 
amount due can be determined by 
computation are sufficient.—Kerfoot 
V. Kessener, 84 N.E.2d 190, 227 Ind. 

58. 


B3. Ind.—John H. Hlbben Dry Goods 
Co. V. Hicks. 69 N.E. 938, 26 Ind. 
App. 646. 

64 C.J. p 1248 note 28. 

Possible inferenoe held iaunlBoleat 
as finding of fact 

Vt,—-St. Germain v, Tuttle, 44 A.2d 
137, 114 Vt. 263. 

54. Cal.—Bourke v. Frisk, 206 P.2d 
407, 92 Cal.App.2cl 23. 

64 C.J. p 1248 note 30. 

65. Cal.—Perkins v. West Coast 
Lumber Co., 52 P. 118, 120 Cal. 27. 

Inconsistent findings see Infra § 635. 

Necessity of findings on all material 
issues see supra 5 615. 

56. Wls,—MoDougald v. New Rich¬ 
mond Roller Mills Co., 103 N.W. 
244, 125 Wls. 121. 

54 C.J. p 1249 note 33. 

67. Wis.—Calumet Service Co. v. 
City of Chilton, 135 N.W. 131, 148 
Wls. 334. 

64 C.J. p 1249 note 34. 

58. Cal,—Staub v. Muller, 60 P.2d 
283, 7 Cal.2d 221. 

59. Cal.—Edwards v, California 
Sweet Potato Corporation, 286 P. 
733, 104 Cal.App. 715. 

60. Cal.—^Edwards v. California 
Sweet Potato Corporation, supra. 

64 C.J. p 1249 note 36. 

61. Wash.—State v. Grover, 91 P. 

! 664, 47 Wash. 39. 

log. Cal.—Campbell v. Genshlea, 180 
P. 338, 180 Cal. 213. 

63, Mo.—Sain v. Rooney, 101 8.W. 

! 1127, 126 Mo.App. 176. 

164 C.J. V 1249 note 39. 
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exclusively** and be such that it can be seen which 
count they sustain.**^ 

Where actions or proceedings are consolidated, 
all the facts in issue may be embodied in a single 
set of findings.*® 

Two or more plaintiffs or defendants. The court 
cannot be required to make separate findings of fact 
as to each separate plaintiff or defendant or group 
of plaintiffs or defendants.®^ However, a finding 
evidently intended to refer to less than the whole 
number of plaintiffs** or defendants,** but not 
designating which one or ones, is uncertain. 

g 627 . -General or Specific Findings 

A gensral finding may be eufflclent to support a 
Judgment or decree, but under eome elreumstaneea a 
general finding le Inaufflelent and apeelal findinga are 
neeeaeary; and apeeific findings are alwaye to be pre* 
ferred to general findings. 

A general finding may be sufficient^® to support 
a judgment or decree,especially where the judg¬ 
ment or decree is one of nonsuit or for defend¬ 
ant^* Such a finding need not show the facts sup¬ 


porting it^* On the other hand, a general finding 
is insufficient and special findings are necessary 
where they are required by statute on request and 
a proper and timely request is made,^* judgment is 
rendered for defendant on his claim for affirmative 
relief,*^* or damages arc awarded a party who has 
pleaded special and particularized damages.^® Un¬ 
der a statute which gives the parties the right to 
request either special or general findings, but does 
not expressly require the judge to enter special 
findings, the trial court is invested with discretion 
to make general findings even though special find¬ 
ings are requested,and, as has been stated supra 
§ 610 , in a few jurisdictions the court may, in its 
discretion, make special findings but cannot he com¬ 
pelled to do so. Specific findings are always to be 
preferred to general findings.^* A proper and 
sufficient special finding involves a specific state¬ 
ment of the facts on which the rights of the parties 
are to be determined.*^® The findings must be suf¬ 
ficiently specific to enable an appellate court to 
review the decision*® and test the correctness of 
the judgment.*^ However, a finding need not be 


M. Mich.—Capen t. Stevens, 29 
Mich. 496. 

ea. Mich.—Capen v. Stevens, supra. 
6f. Cal.—^Unlon Lumber Co. v. Si¬ 
mon, 89 P. 1077, 1081, 160 Cal. 761. 

•7. Ind.—Turple ▼. Lowe, 62 N.E. 
628. 168 Ind. 47. 

St. Cal.—Stockman v. Riverside 
Land, etc., Co., 28 P. 116, 64 Gal. 
57. 

64 C.J. p 1249 note 44. 

69. III.—Niemeyer v. Berg, 186 Ill. 
App. 107. 

64 C.J. p 1249 note 46. 

70. Cal.—^3herry v. Hayden, 228 P. 
2d 878, 100 Cal.App.2d 416—Morgan 
v. Yeach. 139 P.2d 976, 69 Cal.App. 
2d 682. 

Colo.—Slide Mines v. Denver Bauip- 
ment Co.. 148 P.2d 1009, 112 Colo. 
286. 

Or.—Larsen v. Martin, 143 F.2d 289, 
172 Or. 606—State ex rel. Bassett 
V. Bassett, 113 P.2d 432, 166 Or. 
€28—^Ervast v. Sterling, 68 P.2d 
137, 156 Or. 432. 

64 C.J. p 1249 note 47. 

General: 

Conclusion of law see infra | 631. 
Finding as to truth of allegations 
see infra I 630. 

BpUtttxg istuM 

In action by county surveyor 
against county to recover per diem 
compensation under statute for serv¬ 
ices rendered, trial court, which 
elected to make special findings un¬ 
der statute, was required to find 
on all material issues raised by 
complaint and answer, but it was 


I not required to split up those Is-, 
sues by making separate findings as | 
to particular days on which either] 
work or service was performed, or 
to make a finding auB to what was 
done as work and what as service. 
—^Howard v. Klamath County, 216 P. | 
I 2d 362, 188 Or. 206. 

Negativing allegations 

If general findings necessarily neg¬ 
ative allegations of defendants’ an¬ 
swer as to which specific findings 
were not made, the findings are suffi¬ 
cient.—Cl everdon V. Gray, 146 P.2d 
96, 62 Cal.App.2d 612—'Peterson v. 
Murphy. 139 P.2d 49, 59 Cal.App.2d 
528—Hcmillard Brick Co. v. Remil- 
lard-Dandini Co., 125 P.2d 648. 61 
Cal.App.2d 744. 

71. U.S.—-Huglln v. H. M. Byllesby! 
& Co.. C.C.AIowa, 72 P.2d 841. 

Ariz,—Gilliland v. Rodriquez, 268 P. 

2d 334, 77 Ariz. 163. | 

Mo.—^Rhodus V. Qeatley, 147 S.W.2d 
631, 347 Mo. 397. 

64 C.J. p 1249 note 48. 

72. Ariz,—^Newhall v. Porter, 62 P. 
689, 7 Ariz. 160. 

64 C.J. p 1249 note 49. 

Necessity of making any findings on 
dismissal or nonsuit see supra S 
612. 

73. Ind.—^Barton v, MeWhinney, 86 
Ind. 481. 

64 C.J. p 1249 note 51. 

Oeafllustoa of fact; subordinate facts 
Finding that due to improper in¬ 
stallation of burglar alarm system 
by defendant, plaintiff euetained 
epeclfied loae was not a finding of a^ 
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subordinate fact, but a conclusion 
of fact, and it could not stand un¬ 
less subordinate facts found reason¬ 
ably and logically supported It.— 
Vastola V. Connecticut Protective 
System, 47 A.2d 844, 133 Conn. 18, 165 
A.L.R. 1261. 

74. Pa.—^Bossier v. Wilson, 65 Pa. 

Dlst & Co. 164. 

64 C.J. p 1249 note 63. 

Necessity of requests for findings see 
supra I 617. 

76. Ariz.—Shattuck T. Costello, 68 
P. 629, 8 Ariz. 22. 

73. Cal.—Klein v. Milne, 248 P. 420, 
198 Cal. 71. 

64 C.J. p 1250 note 56. 

77. Or.—^Larsen v. Martin, 143 P. 
2d 239, 172 Or. 606—State ex rel. 

I Bassett v. Bassett, 113 P.2d 432, 
166 Or. 628—^Ervast v. Sterling, 68 
P.2d 137. 153 Or. 432. 

78. Cal.—Biurrun v. Blizalde, 242 
P. 109, 76 Cal.App. 44. 

79. Or.—Howard v. Klamath Coun¬ 
ty, 215 P.2d 862. 188 Or. 205. 

64 C.J. p 1250 note 58. 
rinding held saffloiently speoiflo 
Cal.—Brea v. McGlashan, 89 P.2d 
877, 3 Cal.App.2d 464—Anderson v. 
Geo. L. Barney Co., 36 P.2d 717, 1 
Cal.App.2d 340. 

Mo.—Sound Inv. & Realty Co. v. Grif¬ 
fin. App., 206 S.W.2d 267. 

64 C.J. p 1250 note 58 [c], 

80. N.M.—^Morrow v. Martinez, 200 
P. 1071, 27 N.M. 354. 

81 . N.M.—Apodaca v« Luaras, 273 P. 
197, 84 N.M. 12L 
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more specific than the pleading raising the issue 
to which it relates and where a finding is suffi¬ 
cient to refute the affirmative allegations of a plead¬ 
ing, more specific findings with relation thereto are 
not required. 

Special findings treated as general finding. It 
has been held that alleged special findings will be 
treated as a general finding if they are not signed 
by the judge^^ or are not followed by conclusions 
of law;®5 and in a least one jurisdiction wherein 
special findings are not authorized unless request¬ 
ed, special findings made without request will, as 
shown supra § 617, be treated as a general finding. 

General and special findings in same case. Al¬ 
though frequently done, the making of both general 
and special findings in the same case is irregular.86 
When the general finding is first made, it is not 
superseded by the later special finding;*’^ and er¬ 
ror cannot be predicated on the insufficiency of 
special findings, unnecessarily made in addition to 
the general finding,*** since such special findings may 
be treated as surplusage.** Sometimes, however, 
where both general and special findings are made, 
the general finding is disregarded.** In other in¬ 
stances the general finding is deemed to include 
any fact necessary to support the judgment not in 
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conflict with the special findings.®^ Also, what ap¬ 
pears to be a general finding is sometimes re¬ 
garded, not as an independent general finding, but 
as a mere preface to a special finding.*^ 

§ 628. - Extrinsic Facts and Papers 

Ordinarily, findings of fact cannot be aided by ax> 
trinsic facts or papers, but they may be aided by public 
records or matters appearing of record in the case. 

Ordinarily, findings of fact cannot be aided by 
extrinsic facts or papers.®* They may, however, 
be aided by deeds, maps, or other public records,®^ 
as well as by matters appearing of record in the 
case;®5 and, as discussed infra § 630, the findings 
may, in some jurisdictions, refer to the pleadings 
or exhibits or documents given in evidence. 

§ 629. - Ultimate or Evidentiary Facts 

It is necessary and sufficient for the findings to state 
the ultimate facts found by the court, and a statement 
or setting out of evidence or of probative, evidentiary, 
or subordinate facts Is neither necessary nor proper 
unless the evidentiary fact and the inferential fact are 
identical. 

It is necessary and sufficient for the findings to 
state the ultimate facts found by the court and in 
respect of which it is the province and duty of the 
court to make findings,** that is, the ultimate is- 


82. Cal.—Gantner & Mattern Co. v, 
Hawkins. 201 P.2d 847. 89 Cal.App, 
2a 783—Whepley Oil Co. v. Asso¬ 
ciated Oil Co., 44 P.2d 670, 6 Cal. 
App.2d 94. 

64 C.J, p 1250 note 61. 

FoUowlnir allegations of pleadlngrs 
generally see Infra 6 633. 

Where coxaplalnt pleaded only the 
oonunoB oounta, It was sufllclent for 
trial court to find in Its language.— 
Cherry v. Hayden. 228 P.2d 878. 100 
Cal.App.2d 416. 

83. Cal.—^Morganthaler v. Krieg. 281 
P. 692. 101 Cal.App. 436. 

84. Ind.—^McCray v. Humea, 18 N. 
E. 500. 116 Ind. 103. 

64 C.J. p 1250 note O'S. 

Necessity of signature see supra S 
622. 

85. Ind.—Stabno v, Leeds, 60 N.E. 
1101, 27 Ind.App. 289. 701. 

64 C.J. p 1250 note 66. 

86 . Or.—Larsen v. Martin, 143 P.2d 
239. 172 Or. 606. 

64 C.J. p 1250 note 67. 

87. U.S.—^U. S. V. Cleage, Mo., 161 
P. 85. 88 C.C.A. 249. 

64 C.J. p 1250 note 68. 

88 . U.S.—^Meath v. Mississippi 

Levee Com’rs, Miss., 3 S.Ct. 284, 
109 U.S. 2&8, 27 L.Ed. 930. 

Kan.—^Moody v. Arthur, 16 Kan. 419. 

89. Cal.—Damon v. Quinn, 76 P. 818. 
143 Cal. 75. 


90. Ind.—Stephenson v. Boody, 88 N. 
E. 331, 139 Ind. 60. 

64 C.J. p 1250 note 71. 

91. Cal.—^Adams v. Hopkins. 77 P. 
712, 144 Cal. 19. 

64 C.J. p 1250 note 72. 

93. Ind.—Clark v. Deutsch, 101 Ind. 
491. 

93. U.S.—Corliss V. Pulaski County, 
Ill., 116 F, 289. 53 C.C.A. 667. 

84 C.J. p 1260 note 74. 

94. Idaho.—^Murry v. Nixon, 79 P. 
643, 10 Idaho 608. 

95. U.S.—Corliss v. Pulaski County, 
Ill., 116 F. 289, 63 C.C.A. 567. 

Z&atrtunent on whloh suit Is fotmded 
Ind.—^American Income Ins. Co. v. 
Klndlesparker, 37 N.B.2d 304, 110 
Ind.App. 617. 

06. Arlz.—Gilliland v. Rodriquez, 268 
P.2d 334, 77 Ariz. 163. 

Cal.—Parker v. Shell Oil Co., 176 P. 
2d 838, 29 Cal.2d 603—Fairchild v. 
Raines, 151 P.2d 260, 24 Cal.2d 818 
—Fitzpatrick v. Underwood, 112 P. 
2d 3, 17 Cal.2d 722—California Can¬ 
ning Peach Growers v. Williams, 78 
P.2d 1154, 11 Cal.2d 221—Hahn v. 
Hahn, 266 P.2d 519. 123 Cal.App.2d 
97—^Denbo v. Senness, 262 P.2d 31, 
120 Cal.App.2d 86-3—Ho Gate Wah 
V. Fong Wan, 257 P.2d 674, 118 
Cal.App. 2d 159—^Pierce v. Wright, 
256 P.2d 1049, 117 Cal.App.2d 718— 
Gschwend v. Stoll, 232 P.2d 494, 
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104 Cnl.App.2d 806—Leboire v. 
Royce, 224 P.2d 106, 100 Cal.App. 
2d 610—Bealmear v. Smith, 204 P, 
2d 642, 91 Cal.App.2d 179—Pelle¬ 
grino V. Los Angeles Transit Lines, 
179 P.2d 39, 79 Cal.App.2d 40— 
Heinz v. Heinz, 166 P.2d 967, 78 
Cal.App.2d 61—Nicolds V. Storch, 
153 P.2d 5C1. 67 Cal.App.2d 8— 
Cleverdon v. Gray, 145 P.2d 95, 62 
Cal.App.2d 612—Capital Nat. Bank 
of Sacramento v. Smith, 144 P.2d 
665, 62 Cal.App.2d 328—Yosburgh 
V. Meda, 143 P.2d 41, 61 Cal.App.2a 
396—Culjak V. Better Built Homes, 
137 P.2d 492. 68 Cal.App.2d 720— 
Hill V. Donnelly, 182 P.2d 867, 66 
Cal.App.2d 387—^Taylor v. Odell, 
122 P.2d 910, 50 Cal.App.2d 116— 
Clark V. Standard Aco. Ins. Co. of 
Detroit, Mich., 112 P.2d 298, 48 
Cal.App. 2d 668—Mammoth Gold 
Dredging Co. v. Forbes, 104 P.2d 
131, 39 Cal.App.2d 739— Rogers v. 
Transamerica Corp., 97 P.2d 617, 86 
Cal.App.2d 233—Williams v. Heb- 
bard, 92 P.2d 657, 33 Cal.App.2d 
686—McAllen v. Souza, 74 P.2d 858, 
24 Cal.App.2d 247—McFarland v. 
Carpenter, 63 P.2d 869, 18 Cal.App. 
2d 206—^Brea v. McQlashan, 89 P. 
2d 877, 8 CaI.App.2d 454— Forman 
V. Hancock, 89 P.2d 249, 8 CaLApp. 
2d 291. 

Idaho.—^Fogelstrom v, Murphy, 222 
P.2d 1080, 70 Idaho 488—Crenshaw 
V. Crenshaw. 199 P.2d 264, 66 Idaho 
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suable facts®^ on which and with respect to which ( the rights of tihe parties to the litigation are to be 


470—McCarty v. Sauer, 136 P.2d 
742. 64 Idaho 748. 

Ind.—^Fouts V. Laraent. 84 N.B.2d 
448, 228 Ind. 647—Gilbert v. Lusk. 
106 N.E.2d 40*4, 123 Ind.App. 167 
—Pennsylvania R. Co. v. Martin, 
102 N.E.2d 894. 122 Ind.App. 28— 
Automobile Underwriters v. Tlte, 
85 N.E.2d 366, 119 Ind.App. 261— 
Krueger v. Beecham, 61 N.E.2d 65, 
116 Ind.App. 89—Daugherty v. 
Daugherty, 67 N.E.^d 599, 115 Ind. 
App, 253—^Baker v. State Bank of 
Akron, 44 N.B.2d 267, 112 Ind.App. 
612—American Income Ins. Co. v. 
Klndlesparker, 37 N.E.2d 304, 110 
Ind.App. 617—^SchilHng v. Parsons, 
36 N.E.2d 958, 110 Ind.App. 62— 
Dlckason v. Dickason, 18 N.E.2d 
479, 107 Ind.App. 615, mandate de¬ 
nied 26 N.E.2d 1014, 107 Ind.App. 
'616—Undley v. Seward, 6 N.E. 
2d 998, 103 Ind.App. 600, rehearing 
denied 8 N.E.2d 119, 103 Ind.App. 
600—Stewart v. Flynn, 200 N.E, 
706, 101 Ind.App. 692—^American 
Income Ins. Co. v. Klndlesparker, 
200 N.E. 432, 102 Ind.App. 445— 
Union Ins. Co. of Indiana v. Glo¬ 
ver. 195 N.E. 683, 100 Ind.App. 327. 
Kan.—Jernberg v. Evangelical Ijuth- 
eran Bethany Home for the Aged, 
181 P.2d 691, 166 Kan. 167. | 

Mass.—Lawrence v. O’Neill, 68 N. 
E.2d 140, 317 Mass. 393—LIberatore | 
V. Town of Framingham, 63 N.E.2d 
661, 316 Mass. 638—^Perry v. Han-| 
over. 60 N.B.2d 41. 314 Mass. 167— 
Memlshian v. Phipps, 42 N.E.2d 
277, 311 Mass. 621—Cameron v. 
Buckley, 13 N.E.2d 37, 299 Maas. 
432. j 

Mont.—^Ely v. Montana State Federa-1 
tion of Labor, 160 P.2d 752, 117 ! 
Mont. 609. 

N.H.—^New Hampshire Sav. Bank v. 
National Rockland Bank, 41 A.2d 
760, 93 N.H. 326—Oullette v. Le- 
doux, 30 A.2d 13. 92 N.H. 302. 

N.M.—Goodwin v. Travis, 272 P.2d 
672, 68 N.M. 466—Laumbach v. 

Laumbach, 270 P.2d 385, 68 N.M. 
248—Shephard v. Graham Bell Avi¬ 
ation Service, 243 P.2d 603, 66 N.M.! 
293-^anipbeU v. Doherty, 206 P. 
2d 1145, 53 N.M. 280, 9 A.L.R.2d 
699—^Lea County Fair Ass'n v. 
Elkan, 197 P.2d 228, 62 N.M. 260— 
Sundt V. Tobin Quarries, 176 P.2d 
684, 60 N.M. 254—Stroope v. Pot¬ 
ter, I6l P.2d 748, 48 N.M. 404— 
Christmas v. Cowden, 105 P.2d 
*484, 44 N.M. 617. 

N.Y—^William H. Wise & Co. v. Dou¬ 
bleday, Doran & Co., 60 N.Y.S.2d 
719, affirmed 74 N.Y.S.2d 421, 272 
Aipp.Dlv. 1005. 

George v. Hanson, 78 S.E. 

1 2d 885. 239 N.C. 259— Corpus Juris 
cited la Woodard v. Mordocal, 67 
S.^.2d 639, 644. 234 N.C. 463. 

Tax.—^Wade v. Taylor, Civ.App., 22’8 
SLiWb^d 922—Sleekier v, Denton, 


Civ.App., 149 S.W.2d 213. error dis¬ 
missed, judgment correct. 

Utah.—Duncan v. Hemmelwrlght, 186 
P,2d 966, 112 Utah 262—Teamsters 
Local Union No. 222 v. Strevell- 
Paterson Hardware Co„ 174 P,2d 
164, 110 Utah 388—Consolidated 

Wagon & Machine Co. v. Kay, 21 
P.2d 836, 81 Utah 695. 

Wash.—^Walters v. Munson, 80 P.2d 
224. 176 Wash. 469. 

Wis.—^Angers v. Sabatlnelll, 17 N.W. 
j 2d 282, 246 Wls. 374, rehearing de- 
! nied 18 N.W.2d 706, 246 Wls. 374— 

I Finkelateln v. Chicago & N. W. Ry. 

I Co., 269 N.W. 264, 217 Wls. 433. 

I 64 C.J. p 1251 note 79. 

“Findings of fact" defined see supra 
S 609. 

i “Courts are required to answer all 
Interrogatories eliciting ultimate 
facts or probative facts from which 
ultimate facts can be Inferred as 
a matter of law.”—Randolph v. First 
Baptist Church of Lockland, Ohio 
Com.Pl., 120 N.E.2d 485, 499. 

What are “ultliuate'' and “eviden¬ 
tiary” facts 

(1) “There are only two kinds of 
facts, which are ultimate facts and 
evidentiary facts. The first Is nec¬ 
essary and essential for any deter¬ 
mination or decision by the court. 
The second contains the facts neces¬ 
sary to prove the essential or ulti¬ 
mate facts."—'People ex rel. Hudson 
& M. R. Co. V. Sexton, 44 N.Y.S.2d 
884, 885, affirmed 62 N.Y.S.2d 947, 
268 App.Dlv. 1036, appeal denied 63 
N.Y.S.2d 962, 269 App.Dlv. 664, af¬ 
firmed 66 N.E.2d 126, 295 N.Y. 757— 
64 C.J. p 1261 note 8'8 [bj. 

(2) "Ultimate facts are the final 

facts required to establish the plain- 
tJff’s cause of action or the defend¬ 
ant’s defenses . . . Ultimate facts 
are those found In that vaguely de¬ 
fined area lying between evidential 
facts on the one side and conclu¬ 
sions of Jaw on the other. . . . 
An ultimate fact is the final result¬ 
ing effect which is reached by proc¬ 
esses of logical reasoning from the 
evidentiary facts. . . . Whether 

a statement is an ultimate fact or 
a conclusion of law, depends, upon 
whether it Is reached by natural rea¬ 
soning or by an application of fixed 
rules of law."—Woodard v. Mordecal, 
67 S.U.2d 639, 644, 646. 234 N.C. 463. 

(3) The rule which requires find¬ 
ings of fact requires only that ulti¬ 
mate facts be found, and it does not 
exclude conclusions of facts but only 
conclusions of law.—^Hayward Lum¬ 
ber & Inv. Co. V. Construction Prod¬ 
ucts Corp,, 241 P.2d 1064, 110 Cal. 
App. 2d 1. 

(4) If, from the facts in evidence, 
the result can be reached by that 
process of natural reasoning adopted 
in the investigation of truth, it be¬ 
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comes an ultimate fact, to be found 
as such, but if resort must be had 
to the artificial processes of law, In 
order to reach a final determination, 
the result is a conclusion of law.— 
Hayward Lumber & Inv. Co. v. Con¬ 
struction Products Corp., supra. 

(6) "Findings of fact” mean “ulti¬ 
mate facts” which are conclusions of 
fact or deductions to be made from 
one or more basic or evidentiary 
facts to arrive at the final facts al¬ 
though the stepping stone facts In 
between may require the application 
of legal propositions to resolve them, 
and what should be contained In the 
findings of facts are those facts on 
each Issue which are necessary to 
make flow from them a law conclu¬ 
sion or to moke such law conclusions 
intelligible.—Sandall v. Hoskins, 137 
P.2d 819, 104 Utah 60. 

(6) Trial court In making findings 
must conclude from basic competent 
testimony certain facts which, al¬ 
though necessarily conclusions or in¬ 
ferences derived from “sense facts," 
which are facts derived from testi¬ 
mony of witnesses based on observa¬ 
tion or use of senses of such wit¬ 
nesses, are not objectionable merely 
because they are conclusions.—In re 
Hanson’s Estate. 52 P.2d 1103, 87 
Utah 680. 

(7) Findings of fact distinguished 
from conclusions of law see infra (9 
64'6, 647. 

riadiugs held to be of ultimate facts 

Cal.—Blosa v. Rahllly, 104 P.2d 1049, 
16 Cal.2d 70—California Canning 
Peach Growers v. Williams, 78 P. 
2d 1154, 11 Cal.2d 221~Thomasset 
v. Thomasset, 264 P.2d 626, 122 Cal. 
App.2d 116—^Pranke v. Claus, 264 
P.2d 108, 121 Cal.App.2d 777—Clark 
V. Capital Nat. Bank of Sacramen¬ 
to, 206 P.2d 16. 91 Cal.App.2d 866— 
Newland v. Hatch, 137 P.2d 884, 
69 Cal.App.2d 13—Central Heights 
Imp. Co. V. Memorial Parks, 106 P. 
2d 696, 40 Cal.App.2d 591. 

Ind.—Baker v. State Bank of Akron, 
44 N.E.2d 267. 112 Ind.App. 612. 
N.M.—Goodwin v. Travis, 272 P.2d 
672. 58 N.M. 466. 

N.C.—^Woodard v. Mordecal, 67 S.E. 

2d 639, 234 N.C. 463. 

Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P.2d 
703. 149 Or. 126. 

S.D.—Fischer v. Gorman, 274 N.W. 
866, 65 S.D. 453. 

Utah.—Harris v. Butler, 63 P.2d 286, 
91 Utah 11. 

64 C.J. p 1261 note 79 [b]. 

97. Or.—Larsen v. Martin, 143 P.2d 
239, 172 Or. 605. 

64 C.J. p 1261 note 81. 

Necessity of findings on Issues gen¬ 
erally see supra 9 616. 
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legally determined®® and on which the judgment tions, or conclusions therefrom; and a statement 

is to rest.®® As discussed infra § 649, a find- or setting out of evidence or of probative, eviden- 

ing of ultimate facts necessarily includes all the tiary, or subordinate facts is neither necessary^ nor 

probative facts, together with the inferences, dcduc- proper,® unless the evidentiary fact and the infer- 


Bulo fftota 

Findings should be a recitation of 
basic facts established by evidence 
as found by the trier of facts, from 
which may b© inferred the ultimate 
facts in terms of statutory criterion 
required as basis for a particular or¬ 
der.—^New Jersey State Board of Op¬ 
tometrists V. Nemitz, 90 A.2d 740, 21 
N.J.Super. 18. 

98. N.T.—Bender v. Hutton, 111 N. 
T.S.2d 180, 279 App.Dlv. 4'42, rear¬ 
gument and appeal denied 112 N.Y. 
S,2d 317, 279 App.Dlv. 976~-Metro- 
politan Life Ins. Co. v. Union Trust 
Co. of Rochester. 61 N.Y.S.2d 318. 
268 App.Dlv. 474, affirmed 62 N. 
E.2d 59. 294 N.Y. 254. motion de¬ 
nied 63 N.E.2d 187, 294 N.Y. 962. 

64 C.J. p 1261 note 82. 

99. Cal.—Williams v. McDowell, 89 
P.2d 156, 32 CaI.App.2d 49. 

Ind.—Cleveland v. Palin, 199 N.E. 
142, 209 Ind. 382—Gilbert v. Lusk, 
106 N.E.2d 404, 123 Ind.App. 167. 
R.I.—Muscente v. R. S. Brine Transp 
Co.. 196 A. 259, 69 R.I. 482. 

64 C.J. p 1251 note 8S. 

Sufficiency of findings to support 
judgment generally see supra § 625 
Ooaolnsion of oonrt held Inunaterlal 
N.M.—Fuller v, Crocker, 105 P.2d 
472, 44 N.M. 499. 

1. Arlz.—Gilliland v. Rodriguez, 268 
P.2d 334. 77 Arlz. 163. 

Cal.—Fairchild v. Baines, 151 P.2d 
260, 24 Cal,2d 818—Bloss v. Rahll- 
ly, 104 P.2d 1049, 16 Cal.2d 70— 
Hahn v, Hahn, 266 P.2d 619, 123 
CaI.App,2d 97—T h o m a s s e t v. 
Thomasset, 264 P,2d 626, 122 Cal. 
App.2d 116—Ho Gate Wah v. Pong 
Wan, 257 P.2d 674, 118 Cal.App 2d 
159—Bertone v. City & County of 
San Francisco, 245 P.2d 29, 111 Cal. 
App.2d 679—^Hayward Lumber & 
Inv. Co. V. Construction Products 
Corp-, 241 P.2d 1064, 110 Cal.App. 
2d 1—Gschwend v. Stoll, 232 P.2d 
494, 104 Cal.App.2d 806—Lebolre v. 
Boyce. 224 P.2d 106, 100 Cal.App.2d 
610—Bealroear v. Smith. 204 P.2d 
642, 91 Cal.App.2d 179—Pellegrino 
V. Los Angeles Transit Lines, 179 
P.2d 89. 79 Cal.App.2d 40—Hughes 
V. Hughes, 168 P.2d 429, 74 Cal. 
App.2d 827—Heinz v. Heinz, 165 P. 
2d 967, 73 Cal.App.2d 61—Cleverdon 
V. Gray, 145 P.2d 95, 62 Cal.App.2d 
612—Capital Nat. Bank of Sacra¬ 
mento V. Smith, 144 P.2d 665, 62 
Cal.App.2d 328—^Vosburgh v. Meda, , 
143 P.2d 41, 61 Cal.App.2d 396—‘ 
Culjak V. Better Built Homes, 187 j 
P,2d 492, 68 Cal.App.2d 720—Hill j 
V. Donnelly. 132 P.2d 867, 66 Cal.! 
App.2d 887—^Ryan v. San Diego j 
Elec. Ry. Co., 126 P.2d 401, 62 Cal. | 


App.2d 460—^Hitchcock v. Lovelace, 
119 P.2d 151, 47 Cal.App.2d 818— 
Mammoth Gold Dredging Co. v. 
Forbes. 104 P.2d 131, 39 Cal.App. 
2d 739—Williams v. Hebbard, 92 
P.2d 657, 33 Cal.App.2d 686—Wil¬ 
liams V. McDowell, 89 P.2d 156, 
82 Cal.App.2d 49—Forman v. Han¬ 
cock. 39 P.2d 249, 3 Cal.App.2d 291, 
Idaho.—Crenshaw v. Crenshaw, 199 
P.2d 264, 68 Idaho 470—McCarty 
V. Sauer, 136 P.2d 742, 64 Idaho 
748. 

Ind.—Fouts V. Largent, 94 N.E.2d 
448, 228 Ind. 547—Cleveland v. Pa- 
I lin, 199 N.E. 142, 209 Ind. 382— 
Gilbert v. Lusk, 106 N.E.2d 404, 

! 123 Ind.App. 167—Schilling v. Par- 

* sons, 36 N.E.2d 958. 110 Ind.App, 

, 52. 

Kan.—^In re Koellen’s Estate, 208 P, 
2d 695, 167 Kan. 676—Jernberg v. 
Evangelical Lutheran Bethany 
Home for the Aged, 131 P,2d 691, 
166 Kan. 167. 

Me.—Mitchell v. Mitchell. 11 A.2d 
898, 136 Me. 406. 

Mas.<5.—In re Santosuosso, 62 N.E,2d 
105. 318 Mass. 489, 161 A.L.R. 892. 
Nev,— Corpus Juris cited iu Kohl- 
saat V. Kohlsaat, 166 P.2d 474, 476, 
62 Nev. 485. 

N.H.—New Hampshire Sav. Bank v. 
National Rockland Bank, 41 A.2d 
760, 93 N.H. 326—Oullette v. Le- 
doux, 30 A 2d 13, 92 N.H. 302. 

N.M.—Shephard v. Graham Bell Avi¬ 
ation Service, 243 P.2d 603, 66 N. 

M. 293—Campbell v. Doherty, 206 
P.2d 1145, 53 N.M. 280, 9 A.L.R. 
699—Lea County Pair Ass’n v. 
Elkan, 197 P.2d 228, 62 N.M. 250— 
Sundt v. Tobin Quarries, 176 P.2d 
684, 60 N.M. 254—Stroope v. Potter, 
151 P.2d 748, 48 N.M. 404—Consol¬ 
idated Placers v. Grant, 161 P.2d 
48. 48 N.M. 340—Burguete v. G. W. 
Bond & Bro. Mercantile Co., 86 P. 
2d 749, 43 N.M. 97. 

N.Y.—Metropolitan Life Ins. Co. v. 
Union Trust Co. of Rochester, 61 

N. Y.S.2d 318, 268 App.Dlv. 474, af¬ 
firmed 62 N.E.2d 69, 294 N.Y. 254, 
motion denied 63 N.E.2d 187, 294 
N.Y. 962—William H. Wise & Co. 
V. Doubleday, Doran & Co., 60 N. 
Y.S.2d 719, affirmed 74 N.Y.S.2d 
421, 272 App.Dlv. 1005. 

Or.—^Silver Falls Timber Co. v. Ea.st- | 
ern & Western Lumber Co., 40 P. 
2d 703, 149 Or. 126. 

Pa.—First Nat. Bank v. Jones’ Es¬ 
tate, 6 A.2d 278, 834 Pa. 677— 
Pennsylvania Thresherman & 
Farmers' Mut. Cas. Ins. Co. v. 
Kaufman, Com.Pl., 60 Lack.Jur. 
165. 

Tex.—^Wade v. Taylor, Clv.App., 228 
S.W.2d 922—^TlJerlna v. Botello, 
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Clv.App., 207 S.W.2d 186—Boston 
Ins. Co. V. Rainwater, Clv.App., 197 
S.W.2d 11'8—Plaza Co. v. White, 
Clv.App., 160 S.W.2d 312, error re¬ 
fused—Gleckler v. Denton, Civ. 
App., 149 S.W.2d 213, error dis¬ 
missed, judgment correct—Grant 
V. Pendley, Clv.App., 88 S.W.2d 132. 
Utah.—Duncan v. Hemmelwrlght, 186 
P.2d 965, 112 Utah 262—Consoli¬ 
dated Wagon & Machine Co. v. Kay. 
21 P.2d 836, 81 Utah 595. 

Vt.—In re Lake Seymour, 91 A. 2d 
813, 117 Vt. 367—Taylor v. Hender¬ 
son. 22 A.2d 318, 112 Vt. 107—Vil¬ 
lage of St. Johnsbury v. Cenedella, 
194 A, 382, 109 Vt. 174. 

Wash.—Blckerman v. Elckerman, 253 
P.2d 962, 42 Wash. 2d 165—William¬ 
son V. United Brotherhood of Car¬ 
penters & Joiners of America, 120 
P.2d 833, 12 Wash.2d 171—Wal¬ 
ters V. Munson, 30 P.2d 224, 176 
Wash. 469. 

Wis.—Angers v. Sabatlnelll, 17 N.W. 
2d 282, 246 Wls. 374, rehearing de¬ 
nied 18 N.W.2d 705, 246 Wis. 374 
—Flnkelstein v. Chicago & N. W. 
Ry. Co.. 269 N.W. 264, 217 Wis. 
433. 

64 C.J. p 1252 note 85, 

Baling on elfeot of facts 

Trial Judge cannot be compelled to 
give ruling on effect of a single dis¬ 
connected fact, and this rule cannot 
be avoided by multiplying requests 
until they cover all several material 
facts involved In decision of case.— 
Liggett Drug Co. v. Board of License 
Com’rs of City of North Adams, 4 
N.E.2d 628, 296 Ma.ss. 41—H. C. Dus- 
enberry, Inc., v. Import Drug Co., 149 
N.E. 118, 263 Mass. 368. 

Better practice to report all facts 

Although It has been said to be 
better practice to report all facts 
upon which an ultimate finding Is 
based, It Is not legal error to omit 
to do BO. —Guibord v. Guibord, 44 A. 
2d 158, 114 Vt. 278—City of Montpeli¬ 
er V. Town of Calais, 39 A.2d 360, 114 
Vt. 6. 

2. Cal.—Denbo v. Senness, 262 P.2d 
31. 120 Cal.App.2d 863—Capital 

Nat. Bank of Sacramento v. Smith, 
144 P.2d 665, 62 Cal.App.2d 828— 
Mammoth Gold Dredging Co. v. 
Forbes, 104 P.2d 131, 39 Cal.App. 
2d 739—^White v. Rosensteln, 26 
P.2d 884. 134 Cal,App. 676. 

Conn.—C. I. T. Corporation v. Cohen, 
167 A, 102, 117 Conn. 159. 

Ind.—Kerfoot v. Kessener, 84 N.B. 
2d 190, 227 Ind, 68—^Krueger v. 
Beecham, 61 N.E.2d 66, 116 Ind. 
App. 89 —Bryant v. Barger, 18 N.E. 
2d 965. 106 Ind.App. 246. 



|§ 629-630 TRIAL 

ential fact are identical.* A statement of probative 
or evidentiary facts alone is insufficient,^ unless 
they are of such a nature and are so stated that 
the ultimate facts necessarily result or are neces¬ 
sary inferences therefrom.* However, where the 
ultimate facts are properly found and stated, an 
additional statement of evidence or evidentiary 
facts is not error,® since such statement will be 
deemed surplusage and disregarded.*^ 

§ 630. -Reference to Pleadings, Evi¬ 

dence, or Other Matters 

It It generally held permlisible for the findings to 


89 C. J.S. 

refer to the pleadings or evidence for a speclflcation of 
the facts found or not found. 

Although there is some authority holding other¬ 
wise,* and although the practice is not to be com¬ 
mended,® it is generally held permissible for the 
findings to refer to the pleadings for a specifica¬ 
tion of the facts found or not found,^® as by stating 
generally that all the allegations contained in the 
complaint or answer are true or untrue, as the case 
may be,!^ provided the reference is distinct, certain, 


Ohio.—Manchester v. Cleveland Trust 
Co., App.. 114 N.B.2d 242. 

64 C.J. p 1262 note 86—58 C.J. p 1217 
note 87. 

Statomsat rsersxdliiflr teatlsnony 

A finding of the trial court, which 
was not a finding of fact but a state¬ 
ment regarding testimony of witness¬ 
es, would be canceled.—Mosley v. 
Magnolia Petroleum Co,, 114 P.2d 
740, 46 N.M. 230. 

3. Ind.—King v. Powney, 56 N.E, 
680. 24 Ind.App. 262. 

64 C.J. p 1262 note 87. 

Whsrs oontraot was foundation of 
notion, it was proper to incorporate 
it In special finding of facts.—Home 
Development Co. v. Arthur Jordan 
Land Co., 196 N.E. 337, 100 Ind.App. 
458—64 C.J. p 1252 note 87 [a]. 

4. Ind.—Michigan City v. State ex 
rel. Seldler, 6 N,B.2d 968, 211 Ind. 
686—^Unlon Ins. Co. of Indiana v. 
Glover, 195 N.E. 633, 100 Ind.App. 

64 C. J. p 1262 note 88. 

6 . Ind.—^Angola State Bank v. State 
ex rel. Sanders, 52 N,E.2d 620, 222 
Ind. 244—Kelley, Glover & Vale 
V. Heitman, 44 N.E.2d 981, 220 Ind. j 
626, certiorari denied 63 S.Ct. 1320, 
819 U.S. 762, 87 L.Ed, 1713—Klln- 
gler V. Ottlnger, 22 N.E.2d 806, 216 i 
Ind. 9—Smith v. Smith, App., 115; 
N.E.2d 217—Garrett v. Northwest- j 
ern Mut. Life Ins. Co., 38 N.E.2d 
874, 111 Ind.App. 516—Daugherty 
V. Daugherty, 67 N,E.2d 699, 116 
Ind.App. 263—Baker v. State Bank 
of Akron, 44 N.E.2d 267, 112 Ind. 
App. 612—Bryant v. Barger, 18 N. 
E.2d 965. 106 Ind.App, 246—Stewart 
V. Plynn, 200 N.E. 706, 101 Ind.App. 
692—Union Ins. Co. of Indiana v. 
Glover, 196 N.E. 683, 100 Ind.App. 
827. 

64 C.J, p 1253 note 89. 

Oonolnslons on ezistenca of fraud 
may be drawn from facts found if 
they necessarily follow from those 
facts.—^Roy Stringer Co. v. Dillon, 
12 N.E.2d 366, 106 Ind.App. 194. 

C. Cal.—Fitapatrick v. Underwood, 
112 P.2d 3, 17 Cal.2d 722. 

Ind.—Llndley v. Seward, 6 N.E.2d 


998, 103 Ind.App. 600, rehearing 
denied 8 N.E.2d 119. 103 Ind.App. 
600—Stewart v. Flynn. 200 N.E. 
706, 101 Ind.App. 692—^American 
Income Ins. Co. v. Klndlesparker, 
200 N.E. 432, 102 Ind.APP. 446. 

Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P. 
2d 703, 149 Or. 126. 

64 C.J. p 1263 note 90. 

7. Cal.—Fitzpatrick v. Underwood. 
112 P.2d 3. 17 Cal.2d 722. 

Ind.—Michigan City v. State ex rel. 
Seldler, 5 N.E.2d 968, 211 Ind. 

686—Princeton Min. Co. v. Veach, 
63 N.E.2d 306, 116 Ind.App. 332— 
Bryant v. Barger, 18 N.E.2d 965. 106 
Ind.App. 245—^Union Ins. Co. of In¬ 
diana V. Glover, 196 N.E. 683, 100 
Ind.App. 327, 

64 C.J. p 1263 note 91. 

Conflict between flndlngs of ultimate 
and evidentiary facts see infra 5 
636. 

8. Utah—In re Peterson, 48 P.2d 
468, 87 Utah 144. 

64 C.J. p 1253 note 92. 1 

Finding held insolBcient j 

I Statement, In decision, that "the 
Court finds the facts to be as testi- 
fled to by ... the only witness j 
. . . and as .shown by the written | 

and record evidence introduced and 
the admissions in the pleadings," was { 
not compliance with statutory re¬ 
quirement that decision contain state- , 
ment of facts found.—^Shore v. Nor¬ 
folk Nat. Bank of Commerce, 178 S. i 
E. 672, 207 N.C. 798. j 

9. Cal. — ^Robbins v. Holther, 220 P. ^ 
2d 685, 98 Cal.App.2d 674—Tucker 
V. Schumacher, 202 P.2d 327, 90 
Cal. App 2d 71—Bole v. Love joy, 81 
P.2d 1074, 138 Cal.App. 211. 

64 C.J. p 1253 note 94. 

10. Cal.—Swars v. Council of City 
of Vallejo, 20C P.2d 366, 33 Cal.2d 
867—Bole v, Lovejoy, 31 P.2d 1074, 
138 Cal.App. 211. 

64 C.J. p 1253 note 93. 

Sufficiency of findings capable of be¬ 
ing made certain by reference to 
pleadings or record see supra SI 

626. I 

11. Cal.—Tucker v. Schumacher, 202 | 
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P.2d 327, 90 Cal.App.2d 71—Wilbur 
V. Kemp, 182 P.2d 206, 80 Cal.App. 
2d 787—Shuff V. Blazer, 162 P.2d 
216, 66 Cal.App.2d 348—^Brooks v. 
Brooks, 147 P.2d 417, 63 Cal.App.2d 
671—Petersen v. Murphy, 139 P.2d 
49, 69 CaI.App.2d 628—^French v. 
Smith Booth Usher Co., 131 P.2d 
863, 56 Cal.App.2d 23— Oorpna Jtuls 
cited in Vaughan v. Roberts, 113 
P.2d 884, 892, 46 Cal.App.2d 246 
—Sadlk V. Wallberg Min. Corp., 
63 P.2d 981, 11 Cal.App.2d 379— 
Moore v. Craig, 42 P.2d 647, 6 Cal. 
App.2d 283—Schomer v. R. L. Craig 
Co., 81 P.2d 396, 137 Cal.App. 620 
—>Platnauer v. Pornl, 21 P.2d 638, 
131 Cal.App. 893—Nelson v. Schu¬ 
macher, 19 P.2d 996, 130 Cal.App 
278—^Hackler v. Tubach, 19 P.2d 
295, 129 Cal.App. 680. 

64 C.J. p 1253 note 95. 

Conformity of flndlngs with plead- 
I ings generally see Infra S 633. 
'‘Oxnnibna findings’* 

I General findings such as that the 
allegations of the defendant's an- 
I swer are false are characterized as 
“omnibus findings" but are sufficient. 

I—In re Scherer’s Estate, 136 P.2d 
103, 68 Cal.App.2d 133. 

Finding as incorporating allegations 
of pleading 

Finding that allegations contained 
in designated paragraphs of plain¬ 
tiffs’ complaint were true, by refer¬ 
ence to such paragraphs, incorporat¬ 
ed allegations contained therein to 
i same extent as though court had spe¬ 
cifically set forth allegations in de- 
1 tail, and finding was sufficient with¬ 
out setting forth such allegations In 
detail.—Cleverdon v. Gray, 146 P.2d 
95, 62 Cal.App.2d 612. 

Allegations not expressly found to 
he true 

A finding that all allegations of a 
paragraph of a complaint or answer 
not expressly found to be true are 
untrue is sufficient.—Clrllnclone v. 
Cirllncione, 230 P.2d 642, 104 Cal. 
App.2d 36. 

XTegntive peregaant 

Contention of plaintiff that finding 
I of trial court that all allegations con¬ 
tained in certain paragraphs of com- 
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and intelligible,the facts are sufficiently stated 
in the pleadings,^ 3 and, if the reference is to the 
complaint, provided it states a cause of action^* 
and the answer consists of denials only and presents 
no affirmative defenses.^5 

Evidence. In making up its findings, it is com¬ 
petent for the court, in some jurisdictions, merely to 
refer to exhibits or documents given in evidence.^® 
Other authority holds, however, that findings cannot 
be limited or supplemented by reference to ex- 
hibits.^'^ A finding which is uncertain in its refer¬ 
ence to the evidence is insufficient,as is also a 
finding that the facts are contained in the bill of 
evidence^^ or that the evidence does not show that 
plaintiff is entitled to the relief prayed for.20 In¬ 
corporation of an exhibit into the finding by refer¬ 
ence sufficiently makes the existence of the exhibit 
a fact found by the trial court, but does not mean 
that the truth of any statement which may be con¬ 
tained in the exhibit is established; if the court in¬ 


tends to find a specific l^ct contained in an exhibit, it 
should include it among the facts found or by refer¬ 
ence to the exhibit state that the facts recited there¬ 
in are found.^^ 

Opinion. It is improper practice for the trial 
court in its formal findings of fact to refer to its 
written opinion and make it a part of the findings 
to the extent that it passes on the facts.22 

Answers of jury to interrogatories on which a 
special finding by the court is based may be incor¬ 
porated into the finding by reference.^® 

§ 631. - Conclusions of Law 

The concluelone of law must be based oh, and sue* 
tained by, the findings of fact, but should not them* 
selves find matters of fact. General conclusions are 
ordinarily sufficient. 

The conclusions of law must be based on, and 
sustained by, the findings of fact,®^ but should not 


plaint were not true, was In the form 
of A negative pregnant was hyper¬ 
critical, as giving to a finding that 
“all are not true" the meaning “not 
all are true.”—Fererla v. Nunn, 220 
P.2d 20, 98 Cal.App.2<i 367—Ballagh 
V. Williams, 122 P.2d 343, 60 Cal.App. 
2d 10. 

12. Cal.—Turner v. Turner. 203 P. 
109, 187 Cal. 632, 

€4 C.J. p 1264 note 96. 

Findings held insufficient i 

Findings that allegations of an¬ 
swer "which are in conflict with the 
foregoing findings are untrue" were 
insufficient.—Davis v. Symmes, 122 P. 
2d 102, 49 Cal.App.2d 433. 

13. Cal.—Tucker v. Schumacher, 202 
P.2d 327, 90 Ca].App,2d 71—Bole 
V. LoveJoy, 31 P.2d 1074, 138 Cal. 
App. 211. 

€4 C.J. p 1264 note 97. 

14. Cal.—Neusted v. Skernswell. 159 
P.2d 49, 69 Cal,APp.2d 361—-Scho- 
mer v. R. L,. Craig Co., 31 P.2d 396, 
137 Cal.App. 620. 

64 C.J. p 1254 note ^8. 

15. Minn.—Bahnsen v. Gilbert, 66 
N.W. 1117, 55 Mmn. 334. 

64 C.J. p 1264 note 99. 

16. Cal.—City of Los Angeles v. 
City of Huntington Park. 89 P.2d 
702, 32 Cal.App.2d 253. 

Ind.—^American Income Ins. Co. v, 
Klndlesparker, 37 N.E.2d 304, 110 
Ind.App. 617. 

64 C.J. p 1254 note 1. 

17. Vt.—Incorporated Village of 
Enosburg Palls v. Hartford Steam 
Boiler Inspection & Ins. Co., 86 A. 
2d 677. 117 Vt. 114—^Ledoux v. 
Railway Exp. Agency. 35 A.2d 666, 
118 Vt. 480—^Bardwell v. Commer¬ 
cial Union Assur. Co., 163 A. 633, 


106 Vt. 106, followed in Bardwell 
V. Continental Ins. Co., 163 A. 639, 
105 Vt. 121. Bardwell v. Fire Ass'n 
of Philadelphia, 163 A, 639, lO-S Vt. 
122, Bardwell v. Home Ins. Co., 
163 A. 639, 105 Vt. 123, Bardwell 
V. Insurance Co. of North Ameri¬ 
ca. 163 A. 640, 105 Vt. 124, Bard¬ 
well V. National Fire Ins. Co., 163 
A. 640. 105 Vt. 126. Bardwell v. 
Pennsylvania Plre Ins. Co., 163 A. 
640, 105 Vt. 126, and Bardwell v. 
Phoenix Ins. Co., 163 A. 640, 105 
Vt. 127—Firestone Tire & Rubber 
Co. V. Hart, 168 A, 90, 104 Vt. 100. 

18. Cal.—Lang v. Specht, 62 Cal. 145. 
Idaho.—Pittock v. Pittock, 98 P. 719, 

15 Idaho 426. 

19. Ky.—Gugenhelm v. City of Mari¬ 
on. 46 f5.W.2d 478, 242 Ky. 350. 

20. Pa.—^Fitzsimmons v. Robb, 34 A. 
233, 173 Pa. 646. 

21. Conn.—Goldblatt v. Ferrlgno, 82 
A.2d 152, 138 Conn. 39. 

22. Nev.—Day v. CloKe, 216 P. 386. 

I 47 Nev. 76—Crumley v, Fabbi, 213 
I P. 1048. 47 Nev. 1-4, 

Whether opinion is finding see su¬ 
pra § 623. 

23. Ind,—Anderson v. Hubble, 93 
Ind. '570, 47 Am.R. 394. 

124. Conn.—Horowitz v. F. E. Spen- 
' cer Co., 44 A.2d 702, 132 Conn. 373. 
Ind.—Schwegman v. Neff, 29 N.E.2d 
986, 218 Ind. 63—^Pennsylvania R. 
Co. v. Martin. 102 N.E.2d 394, 122 
Ind.App. 28. 

Mass.—Hinckley v. Town of Barnsta¬ 
ble. 42 N.E.2d 681. 811 Mass. 600 
—Tompkins v. Bulllvan, 84 N.E.2d 
607, 309 Mass. 496. 

N.M.—Corpus Jons oitsd ia Consoli¬ 
dated Placers v. Grant, 151 P.2d 
48, 53. 48 N.M. 340. 
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Tex.—Jamison Cold Storage Door 
Co, v. Brown, Civ.App., 218 S.W.2d 
883, error refused no reversible 
error—Korkmaa v. Ham, Civ.App,, 
141 S.W.2d 433. 

Utah.—Beneficial Life Ins. Co. v. Ma¬ 
son, 160 P.2d 734, 108 Utah 437— 
Mason v. Mason, 160 P.2d 730, 108 
Utah 428—Needham v. First Nat. 
Bank. 85 P.2d 786, 96 Utah 482. 

Vt.—Hackel v. Burroughs, 91 A,2d 
703, 117 Vt. 328—Abraham v. In¬ 
surance Co. of North America, 84 
A.2d 670. 117 Vt. 76, 29 A.L.R.2d 
783—Abatiell v. Morse, 56 A.2d 

464. 116 Vt. 264. 

64 C.J. p 1254 note 9. 

“Conclusions of law" defined see su¬ 
pra 5 609. 

Declarations of law see supra §S 
697-601. 

Conolnsion held warraated by find- 
Inga 

Conn.—Shea v. Stelcen, 26 A. 2d 680, 
129 Conn. 76—Marino v. Greco, 19 
A.2d 423, 127 Conn. 646—Trachten 
v. Boyarsky, 190 A. 869, 122 Conn. 

465. 

Ind.—^Wenbert v. Lincoln Nat. Bank 
& Trust Co., 61 N.B.2d 466, 116 Ind. 
App. 31—McCabe v, Grantham, 31 
N.E.2d 668. 108 Ind.App. 696—Mei¬ 
er V. Orr, 22 N.E,2d 878, 107 Ind. 
App. 484—Milgram v. Milgram. 12 
N.E.2d 394, 105 Ind.App. 67—Mich¬ 
igan City V. Brossmcui, 11 N.E.2d 
638, 106 Ind.App. 259. 

Kan.—Doman Hunting A Fishing 
Ass’n V. Doman, 156 P.2d 438, 169 
Kan. 439. 

Mass.—Threlfall v. Coffee Roasters 
Products. 28 N.E.2d 446. 806 Mass. 
378. 

Minn.—Graphic Arts Educational 

Foundation v. State, 59 N.W.2d 841 

I —^Hammond v. Flour City Coal A 
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themidvea find matten of fact** They must be 
correct;^* and, where they are correct, it it im¬ 
material that an improper reason is given there- 
for.^7 Except in a few jurisdictions,a general 
conclusion that plaintiff or defendant recover or 
have judgment is sufiicient,*^ and so is a general 
conclusion that plaintiff is not entitled to the relief 
prayed for against defendant.*® A simple state¬ 
ment that the law is with a designated party is a 
sufficient conclusion of law to justify judgment for 
such party if the facts found justify the conclu- 
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sion.*^ Conduslons to the same effect as findings 
and dependent on them must fall with the findings.** 

§ 632. Conformity to Pleadings, Issues, and 
Evidence 

It Is Impropar to mako a finding which la not war¬ 
ranted by tha piaadinga, avidonco, or atipulatad facta, and 
la wholly at varlanoa with tha elalma of althar party. 

It is improper to make a finding which is not 
warranted by the pleadings, evidence, or stipulated 
facts,** and is wholly at variance with the claims 
of either party.** 


on Co., 14 N.W.Sd 462. 217 Minn. 
427—McHardy v. State, » K.W.2d 
427, 216 Minn. 182. | 

Mont—(Bowden v. Gabel, 76 P.2d 
884.106 Mont. 477. 

Pa.—In re Gordon. 196 A. 122. 128 
Fa. 129. 

Vt—Duchalne v. Zaeti, 44 A.2d 166. 

114 Vt. 274. I 

64 CJ. p 1264 note 9 [a]. 

wnara faota fonaA lead to Imt 
oaa oondOBlon or result auch deduc¬ 
tion will be made aa a conoluaion of 
law.—Daugherty v. Daugherty, 67 
N.E.2d 690. 116 Ind.App. 263—64 C. 
J. p 1264 note 8 [b]. | 

as. Ind.—Braden v. Qravea. 86 Ind. 
92. 

64C.J.pm6notelO. 

Insufficiency of conclualona of law aa | 
flodlnga of fact aee aupra | 626. | 

Separate statement of findings of 
fact and conclualona of law eee ou- I 
pra I 624. 

Said propar ooaolnalon of law ' 

(1) Conolualona of law were auffl- 
cient when they Indicated the con¬ 
clualona drawn by the court in thej 
ezerclae of ita legal Judgment baaed 
on tbe facta found, even though they 
may have been poorly drafted.— 
Smith v. Smith. Ind.App.. 116 N.E. 
2d 217. 

(2) In action to aet aalde a deed' 
on ground that grantor was of un-j 
sound mind and that deed was pro¬ 
cured by fraud and undue Influence, 
statement that defendants by execu¬ 
tion to them of deed by grantor ac¬ 
quired a good and aufflclent Indefeas¬ 
ible fee-BlmpIe title to the real estate 
described In deed was a proper con¬ 
clusion of law.—^Baker v. MoCague. 
75 N.B.2d 61. 118 Ind.App. 82. 

88. Ind.—^Pottenger v. Bond, 142 N. 

K 616, 81 Ind.App. 107. 

Pa.—^MacBiine-MoAdams Realty Co., 
to Use of McAdeuns v. Morris, 196 
A. 612. 128 Pa.Super. 604. 

Defects and errors aee infra f 687. 

Ooaelualoa held defeetlve sad eva- 
stve, and insufficient to support Judg¬ 
ment—Leaslnger V. Brown, 41 P.8d 
478. 66 Idaho 856. 


ttoaolusioai held deaily ezroaeons 
Ohio.—Palotto V. Hanna Parking Qa- 
rage Co.. App., 68 N.E.2d 170. 

27. Tex—^Austin City v. Emanuel, 
12 S.W. 818. 74 Tex. 621. 

64 C.J. p 1266 note 12. 

Incorporation of reasons in conclu¬ 
sions see supra I 622. 

28. Ky.—Clark v. Falmouth Turn¬ 
pike Co.. 7 Ky.U 606. 

Pa.—Carpenter v. Teadon Borough. 
67 A. 837. 208 Pa. 896. 

22. N.M.— Corpus Juris quoted iu 
Consolidated Placers v. Grant 161 
P.2d 48, 66. 48 N.M. 840. 

64 C.J. p 1266 note 14. 

SO. Tex.—Jamison Cold Storage Door 
Co. v. Brown, Civ.App.. 218 S.W.2d 
883. error refused no reversible 
error. 

Xa proeeedlag for eaeoutiou by 

Judgment creditor of corporation 
against subscriber of capital stock 
which had not been paid for, conclu¬ 
sion of law by court following find¬ 
ings of fact, that creditor was not en -1 
titled to levy of execution against 
subscriber, was sufficient—^Jamison 
Cold Storage Door Co. v. Brown, su¬ 
pra. I 

31. Ind.—Morthland v. Lincoln Nat. 
Life Ins. Co.. 42 N.E.2d 41. 220 Ind. ’ 
692, rehearing denied 46 N.E.2d| 
203, 220 Ind. 692—Smith v. Smith, 
App.. 116 N.B.2d 217. 

Ooaehi s tons held snftotsat 

(1) Concluaion that the law Is with 
plalntifiTa—Young v. Bunnell Ceme¬ 
tery Asa'u, 46 N.E.Sd 826. 221 Ind. 
173—Klinger v. OtUnger, 23 N.E.2d 
805. 216 Ind. 9. 

(2) Conclusions that the law was 
with plaintiff and that plaintiff was 
entitled to recover of defendant a 
stated Bum.--iEsch v. Leltheiaer. 69 
N.B.2d 760, 117 Xnd.App. 888. 

(8) Conoluaion “that tha law is 
with the defendemt"—^Boker v. Mc- 
Cague, 76 K.E.Sd 61. 118 Ind.Api>. 82 
—Boyer v. Hadley, 66 N.B.2d 90S, 
117 Ind.App. 97. 

(4) Conclusion “That the law is 
with tbe defendant, and plaintiff take 
.nothing herein.”—State ex rel. John- 
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eon V. Boyd. 28 N.E.2d 266, 217 Ind. 
848. 

(6) Conclusions “that the law is 
with the croBs-complalnant" and 
against the Insurance company, and 
that “the law la with the cross-com¬ 
plainant*' and against plaintiff.—Bills 
V. Boettcher. 65 N.E.2d 496. 116 Ind. 
App. 681, rehearing denied 66 N.E.2d 
131, 116 Ind.App. 631. 

Ooaolnalon orltldseA 
Conclusion of law “that the law 
was with the defendant'* was a gener¬ 
alisation insufficient to satisfy rule 
that a Bpeclflc conclusion of law 
should be stated on every issue of 
fact formed by the pleadings and 
tried by the court.—Boyer v. Hadley. 
66 NE.2d 903, 117 Ind.App. 97. 

32. Conn.—Jaronko v. Cserwlnskl, 
166 A. 388, 117 Conn. 16. 90 A.L.R. 
299. 

33. Col.—^Hyde v. Hagen, 161 P.2d 

' 242, 70 Cal.App.2d 617—Colo v. QIII, 

I 144 P.2d 24. 62 Col App.2d 1. 

Conn.—Central Coat, Apron St Linen 
I Service v. Indemnity Ins. Co. of 
I North America, 70 A 2d 126, 136 
I Conn. 234. 

I Ga.— Corpus Juris quoted in McMil¬ 
lan V Kelly, 40 S.E.2d 652, 664, 

I 656. 201 Ga. 692. 

I Mo.—^Rains v. Moulder, 90 S.W.2d 
81, 338 Mo. 276. 

I Utah.—In re Behm's Estate, 218 P. 
I 2d 667, 117 Utah 161—Nuttall v. 

I Holman. 178 P.2d 1016, 110 Utah 
875. 

Wash.—Elmonte Inv. Co. r. Schafer 
Bros. Logging Co.. 72 P.3d 311, 188 
I Wash. 1. 

^ 64 C.J. p 1266 note 16. 

34. Oa.—Oorpus Jhrls quoted Isi 

McMillan v. Kelly, 40 S.E.2d 662. 
654. 655, 201 Ga. 692. 

Mont—^Batcholl v. Melsner. 230 P. 

I 48, 71 Mont 411. 

I Compromise of oontroversy 

In action on contract, court wan 
without authority to make finding in 
compromise of controversy by dis¬ 
regarding allegations and proof sub¬ 
mitted by parties on principal issues 
presented.—Horst v, Staley, 64 P.8d 
876. 101 Mont 643. 
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Application of general finding. Where there are 
several counts and some are bad or are not sup¬ 
ported by the evidence, but there is one good count 
which is supported by the evidence, a general find¬ 
ing will be referred and applied to that count.26 

§ 633 . -Pleadings and Issues 

a. Pleadings 

b. Issues 

a. Pleadings 

Findings of fact must conform to, and be supported 
by, the pleadings, and while findings which follow the 
allegations or language of the pleadings are sufficient, it 
Is not necessary that they closely follow the pleadings 
or the language thereof. 


TRIAL §§ 632-633 

Findings of fact must conform to, and be sup¬ 
ported by, the pleadings.^® A finding of a matter 
not alleged by either party will be disregarded.^"^ 
However, findings have been held not objectionable, 
on the ground that they are at variance with the 
theory of the pleadings, where they are in harmony 
with the theory on which the case was actually and 
voluntarily tried by the parties without objection 
by either party,38 and it has also been held that an 
objection to a finding on the ground it is based 
on matter not pleaded is without merit where it 
is not claimed that the finding is without evidence 
to support it, or that such evidence was objected 
to.3® While findings which follow the allegations 
or language of the pleadings are sufficient,it is 


35. Ala.—Evans Bros. Const. Co. v. 
Steiner Bros., 94 So, 361, 208 Ala 
306. 

64 C.J. p 125-5 note 17. 

33. Ala.—Eolte v. Schmale, 62 So.2<J 
797, 258 Ala. 373. 

Arias.—Drumm v. Simer, 205 P.2d 692, 
68 Ariz. 319. 

Cal.—Mayer v. Beondo, 189 P.2d 327, 
83 Cal.App.2d 665, rehearing: denied 
190 P.2d 23, 83 Cal.App.2d 666— 
Palpar, Inc. v. Thayer, 186 P.2d 
748. 82 CaI.App.2d 678—^100^8 v. 
Storch, 163 P 2d 661, 67 Cal.App.2d 
8— Wiley V. Wright, 79 P.2d 196. 
26 Cal.App,2d 303—Armstrong: v. 
Armstrong, 23 P.2d 60, 132 Cal. 
App. 609. 

Conn.—Kane v. Kane, 180 A. 308, 120 
Conn. 184. 

Ill.—^Lewls V. West Side Trust & 
Sav. Bank of Chicago, 6 N.E.2d 481, 
288 Ill.App. 271. 

Ind.—In re Lowe’.s E.state, 70 N,E.2d 
187, 117 Ind App. 554—Burkhart v. 
Simms, 60 N.E 2d 141, 115 Ind.App. 
576. 

Neb.—Miller v. City of Scottsbluflf. 60 
N.W.2d 824, 165 Neb. 186—National 
Fire Ins. Co. of Hartford, Conn. v. 
Bvertson, 46 N.W.2d 489, 153 Neb. 
864—Fidelity Finance Co. v. West- 
fall, 254 N.W. 710, 127 Neb, 66. 

N.Y,—'Provisero v. Provlsero, 12 N.Y. 
S.2d 441. 

N.C.—Peeples v. Seaboard Air Line 
R. Co., 46 S.B.2d 649, 228 N.C. 590. 
Pa.—In re Miller, Com.Pl,, 32 Del. 
Co. 666. 

Utah.—In re Behm’s Estate, 213 P.2d 
657, 117 Utah 161. 

64 C.J. p 1255 note 19. 

XT court penults fiUag of new com. 
plaint to conform to proof, findings 
should relate to new pleading.—Ba¬ 
kersfield Sandstone Brick Co. v. Cas¬ 
cade Oil Co.. 23 P.2d 423, 133 Cal.App. 
633. 

Where variance Is not misleading, 

court may find facts according to evi¬ 
dence.—Genger V. Albers, 202 P.2d, 
669. 90 Cal.App.2d 62. I 


Objection held immaterial 

Cal.—Fejer v. Paonessa, 231 P.2d 507, 
104 Cal.App.2d 190. 

Findings held not responsive to, 

or In accordance with, the pleadings. 
Cal.—Hyde v. Hagen, 161 P.2d 242, 
70 Cal.App.2d 617. 

N.C.—Smith V. Hears. 10 S.E.2d 669, 
218 N.C. 193, modified on other 
grounds 12 S.E.2d 649, 218 N.C, 776. 
64 C.J. p 1266 note 19 [a]. 

Findings held responeive to, or 

in accord or conformity with, the 
pleadings. 

Cal.—Howland v. Howland, 117 P.2d 
884, 18 Cal.2d 790—Western Oil & 
Refining Co. v. Sullivan, 17 P.2d 
156, 128 Cal.App. 319. 

Ill.—Thomas v. Morris, 41 N.E.2d 
990. 314 Ill.App. 670. 

Ind.—Guardian Life Ins. Co. of Amer¬ 
ica V. Brackett, 27 N.E.2d 103, 108 
Ind.App. 442. 

Iowa.—Miller v. King, 39 N.W.2d 307, 
240 Iowa 1336. 

Mass.—Fucillo v. Fucillo, 92 N.E.2d 
695, 326 Mass. 723. 

Mich.—Rutan v. Straehly, 286 N.W. 
639, 289 Mich. 841. 

Minn.—General Underwriters v. 

Kline, 46 N.W.2d 794, 233 Minn. 
346. 

Mo.—^Bovard v. Bovard, 180 S.W.2d 
692, 862 Mo. 963—^Jackson v. Merz, 
App., 223 S.W,2d 136, appeal trans¬ 
ferred 219 S.W.2d 320. 

Nev,—Edmonds v. Perry, 140 P.2d 
666, 62 Nev. 41. 

Or.-St. Clair v. Jelinek, 210 P.2d 663; 
187 Or. 161. 

Tex.—Donalson v. Horton, Civ.App., 
256 S.W.2d 693—Davis v. Clark, 
Clv.App., 78 S.W.2d 1008, reversed 
on other grounds 105 S.W.2d 190, 
129 Tex. 520. 

64 C.J. p 1265 note 19 Ibj. 

Flndiiigs held at vaviimos or laooiu 
slsteut with pleadings 

Cal.—Weiner v. Mullaney, 140 P.2d 
704, 59 Cal.App.2d 620—^Alpha 
Stores V. Croft, 140 P.2d 688, 60 
Cal.App.2d 349. 
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I Conn. — ^Frosch v. Sears, Roebuck A 
I Co., 199 A. 646, 124 Conn. 300. 

I Findings held not opposed or re- 
pugnant to, or at variance or Incon¬ 
sistent with, the pleadings. 

Cal.'—Stromer.son v. AverlJl, 133 P.2d 
617, reheard 141 P.2d 732, 22 Cal. 

! 2d 808—Lytle v. Kroenke, 164 P.2d 
I 919, 67 Cal.App.2d B96—Los An- 
j geles Brick & Clay Products Co. v. 
City of Los Angeles, 141 P.2d 46, 
60 Cal.App.2d 478— Booge v. Rel- 
nlcke, 114 r.2d 427, 46 Cal.App.2d 
260. 

Conn.—Esserman v. Madden, 195 A. 
739, 123 Conn. 386. 

Mass.—Grausteln v. Dolan, 185 N.E. 
489, 282 Mass. 579. 

Nev.—Bond v. Thruston, 98 P.2d 348, 
60 Nev. 19, rehearing denied 100 
P.2d 74. 60 Nev. 19. 

N.J.—First Nat. Bank v. Burdett, 189 
I A. 398, 121 N.J.Eq. 277. 

Tex.—Stevenson v, Fisk, Clv.App., 
65 S.W.2d 507. 

64 C.J. p 1266 note 19 [c]. 

Held variance but not material de- 
par tare 

Conn.—Keheley v. Uhl, 26 A.2d 357, 
129 Conn. 30. 

37. N.C.—Peeples v. Seaboard Air 
Line R. Co.. 46 S.E.2d 649, 228 N. 
C. 690. 

64 C.J. p 1256 note 20. 

38. La.—Igleslas v. Campbell, App., 
175 So. 146. 

S.D.—Sweet v. Purlnton, 166 N.W. 
161, 40 S.D. 17. 

"The trial court was Justified In de¬ 
ciding the case on the theory on 
which It was tried.”—Nearing v. City 
of Bridgeport, 75 A.2d 605, 137 Conn. 
205. 

39. Utah.—Stephens v. Doxey, 218 
P. 965, 62 Utah 241. 

40. Cal.—Parker v. Shell Oil Co., 175 
P.2d 838, 29 Cal.2d 603—Webster v. 
Board of Dental Examiners of Cal¬ 
ifornia, 110 P.2d 992, 17 Cal.2d 
534—McCarthy v. Brown, 46 P. 14, 
113 Cal. 16—Dam v. Zink, 44 P. 831, 
X12 Cal. 91—Thomasset v, Thomas- 
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§ 633 TRIAL 

not necessary that they closely^i follow the plead¬ 
ings^* or the language thereof,^* provided they are 
so drawn that the truth or falsity of every material 
allegation can be demonstrated thcrefrom.^^ 

Finding for plaintiff must be responsive to the 
theory^® or allegations^® of the petition or com¬ 
plaint; but it need not be responsive to all the alle¬ 
gations, provided findings on part of them are suffi¬ 
cient to sustain the judgment.^7 Moreover, the 
trial court is not bound to follow the allegations of 
the complaint where the findings are properly based 
on allegations of the answer of cross defendants;^® 
and an immaterial variance between the findings and 
the complaint is not fatal.^® Where an action is 
tried on an amended complaint, an objection that 
a general finding that all the allegations of plaintiff’s 
complaint are true refers to the original complaint 
is hypercritical.^® A complaint will not be deemed 
amended to conform with a finding of a court.®i 


Defective or insufficient pleading. A finding will 
not be sustained by a bad paragraph of a com¬ 
plaint,®* or a plea which has been eliminated by the 
sustaining of a demurrer or exception thereto.®® 
On the other hand, where the pleadings are indefi¬ 
nite, and the adverse party fails to move to make 
them definite and certain, the court may find facts 
which the pleadings on any fair construction will 
authorize.®^ 

b. Issues 

The findings when compared with the pleadings must 
be within the issues and be responsive thereto, and must 
cover the material Issues raised by the pleadings. It is 
improper to make findings without the scope of the Issues 
made by the pleadings, and where such findings are 
made they are nugatory and must be disregarded or 
treated as immaterial. 

The findings when compared with the pleadings 
must be within the issues and be responsive there¬ 
to,®® and must cover the material issues raised by 
the pleadings,®® and this is required whether or 


set. 264 P.2d 626, 122 Cal.App.2d 
lie—French v. Smith Booth Usher 
Co., 131 P.2d 863, 56 Cal.App.2d 
23—Gordon v. Santa Cruz Portland 
Cement Co., App., 130 P.2d 232— 
Kenfleld v. Weir, 60 P.2d 885, 16 
Cal,App.2d 601—Hudson v. Becker, 
66 P.2d 249, 12 Cal.App.2d 743. 

64 C.J. p 1255 note 23. 

2rsratlo& of allsration 

(1) Generally, a finding which is in 
the identical language a negation of 
the allegation In complaint is suffi¬ 
cient. 

Cal.—Turner v. Turner, 203 P. 109, 
137 Cal. 632. 

Nev.—^Edmonds v. Perry, 140 P.2d 
666. 62 Nev. 41. 

(2) However, findings following 
the conjunctive form attempting to 
negate allegations of answer charg¬ 
ing asserted negligence of plaintiff 
and averring that each of specified 
acts was done negligently and care¬ 
lessly are inadequate and imply the 
truth of the affirmative allegations in 
the pleading.—Mardeslch v. C. J. 
Hendry Co.. 126 P.2d 596. 61 Cal.App. 
2d 567. 

(3) Nevertheless, a finding that It 
is not true, as alleged, that without 
provocation or justification, warning 
or right defendant committed an as¬ 
sault on plaintiff striking him in the 
eye and face and kicked him in the 
chest and body, was not subject to 
the criticism that findings, being in 
the conjunctive rather than In the 
disjunctive, implied that defendant 
assaulted plaintiff without provoca¬ 
tion or justification by striking plain¬ 
tiff either in the eye or face and kick¬ 
ing him In the chest or body, where 
all findings considered as a whole ex¬ 
pressly repelled such Implications.— | 


I Luisl V. Covlello, 132 P.2d 531, 66 Cal. 
App.2d 467, 

41. Cal.—Lawson v. Steinbeck, 186 
P. 842. 44 Cal.App. 686. 

42. Cal.—Cleverdon v. Gray, 145 P. 
2d 95. 62 Cal.App.2d 612—Moore v. 
Craig, 42 P.2d 647, 6 Cal.App.2d 
283. 

64 C.J. p 1256 note 25. 

43. Utah,—Parish v. Parish, 86 P.2d 

999, 84 Utah 390—Consolidated 

Wagon & Machine Co, v. Kay, 21 
P.2d 836, 81 Utah 695. 

64 C.J. p 1256 note 26. 
rindlngs need not be In precise lan¬ 
guage of pleading 

Cal.—Pierce v. Wright, 256 P.2d 1049, 

I 117 Cal.App.2d 718. 

64 C.J, p 1256 note 26 [a]. 

44. Cal.—Cleverdon v. Gray, 146 P. 
2d 96, 62 Cal.App.2d 612—Moore v. 
Craig. 42 P.2d 647, 5 Cal.App.2d 
283. 

64 C.J. p 1256 note 27. 

46. Cal.—Moran v. Mclnerney, 61 P. 

676, 129 Cal. 29. 

64 C.J. p 1266 note 28. 

46. Conn.—^Malone v. Steinberg, 89 
I A.2d 213, 138 Conn. 718. 

R.I.—Slravo v. C. J. Ehrlich, Inc., 
1 197 A. 435, 60 R.I. 150. 

64 C.J. p 1256 note 29. 

47. Cal.—Haines v. Stilwell, 40 P. 
332, 107 Cal. xvll. 

64 C.J. p 1256 note 30. 

48. Cal.—Booge v. Reinicke, 114 P. 
2d 427, 45 CaJ.App.2d 260. 

419. Ind,—Cleveland, etc., R. Co. v. 
Closser. 26 N.E. 159. 126 Ind. 348, 
22 Ain.S.R. 593, 9 L.R.A. 754. 

64 C.J. P 1266 note 31. 

50. Cal.—Gray v. Walker, 108 P. 278, 
157 Cal. 381. 


51. Mont.—Conlon v. Northern 1/lfe 
Ins. Co., 92 P.2d 284, 108 Mont. 
473. 

52. Ind.—Kehr v. Hall, 20 N.E. 279, 
117 Ind. 405. 

53. Cal.—McManus v. Arnold Taxi 
Corporation, 265 P. 766, 82 Cal. 
App. 215. 

Tex.—First Nat. Bank of Roswell, N. 
M., V. Browne Grain Co., Civ.App., 
187 S.W. 489. 

64. Ohio,—Smith v. Woodruff, 1 
Handy 276, 12 Ohio Dec, Reprint, 
140. 

65. Cal.—^U. S. Credit Bureau v. San¬ 
ders, 230 P.2d 849, 103 Cal.App.2d 
806. 

Utah.—Parowan Mercantile Co. v. 
Gurr, 30 P.2d 207, 83 Utah 463— 
Thomas v. Farrell, 26 P.2d 828, 

82 Utah 535—Dillon Implement Co, 
V. Cleaveland, 88 P. 670, 32 Utah 1. 

56. Utah.—Parish v. Parish, SB P.2d 
999, 84 Utah 890—^Parowan Mer¬ 
cantile Co. V. Gurr, 30 P.2d 207, 

83 Utah 463—Thomas v. Farrell, 26 
P.2d 328, 82 Utah 635—Dillon Im¬ 
plement Co. v. Cleaveland, 88 P. 
670, 32 Utah 1. 

Necessity of findings on all material 
issues see supra 9 615. 

PiiLdtagB held suffleient to cover Is¬ 
sues 

Cal.— «huff V. Blazer, 162 P.2d 216, 
66 Cal.App.2d 348—Saracco Tank 
& Welding Co. v. Platz, 150 P.2d 
918, 65 Cal.App.2d 806—^Ryan v. 
San Diego Elec. Ry. Co., 126 P.2d 
401, 62 Cal.App.2d 460—Remillard 
Brick Co. v. Remillard-Dandlnl Co., 

, 125 P.2d 648, 51 Cal.App.2d 744— 

Wiley V. Wright, 79 P.2d 196, 26 
t Cal.App.2d 803—Chovln v. Miranda, 
i 63 P.2d 846. 18 Cal.App.2d 193. 
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not evidence is introduced on such issues.57 It is 
improper to make findings outside the scope of the 
issues^s made by the pleadings and where such 
findings are made, they are nugatory®® and cannot 
support conclusions of law®i or the judgment 
they must be disregarded®® or treated as immate¬ 


rial.®^ These rules are subject to the qualification 
that a finding may be considered where it is within 
an issue which, although not formally raised by the 
pleadings, was tried without objection.®® Further¬ 
more, it is proper to find facts which, although out¬ 
side the issues framed, are but logical conclusions 


Mo.—^Friedman v. State Mut. Life As- 
sur. Co. of Worcester, Mass., App., 
198 S.W.2d 156. 

Ohio.—McLaughlin v. Rawn, App., 41 
N.E.2d 869. 

Or.—Howard v. Klamath County, 216 
P.2d 362. 188 Or. 206. 

Pa.—Chadwick v. Heptourn, 80 A.2d 
236, 151 Pa.Super. 459. 

Tex.—San Antonio Loan & Trust Co. 
V. Rahb. Civ.App., 166 S.W.2d 981, 
error refused. 

Utah.—Huber v. Newman, 146 P.2d 
780, 106 Utah 363—Schofield v, 

Zion’s Co-Op. Mercantile Inst., 39 
P.2d 342. 85 Utah 281, 96 A.L.R. 
1083. 

64 C.J. p 1256 note 36. 

Plndlngrs hold iasullloiant to cover 
issaes 

Arlz.—Keystone Copper Mm. Co. v. 

Miller, 164 P.2d 603, 62 Arlz. 644. 
Cal.-—Rotea v. Rotea, 209 P.2d 963, 93 
Cal.App.2d 827—Olson v. Cornwell, 
26 P.2d 879, 134 Cal.App. 419. 

64 C.J. p 1266 note 37. 

57. Utah.—'Parowan Mercantile Co. 
V. Gurr, 30 P.2d 207, 83 Utah 463. 

58. Cal,—Jullen v. Gossner, 229 P.2d 
786, 103 Cal.App.2d 338. 

Kan.—In re Grove’s Estate, 148 P.2d 
497, 158 Kan. 444. 

Mo.—Rains v. Moulder, 90 S.W.2d 
81, 838 Mo. 276. 

N.Y.—Metropolitan Life Ins. Co. v. 
Whipple. 284 N.Y.S. 734, 246 App. 
Dlv. 863—Loeb v. Clement, 278 N. 
T.S. 136, 243 App.Dlv. 834. 

N.D,—Hunt V. Holmes, 252 N.W. 876, 
64 N.D. 389. 

S.D.—Englund v. Berg, 8 N.W.2(1 861, 
69 S.D. 211. 

Tex.—Schuyler v. Lacy, Civ.App., 79 
S.W,2d 901, error dismissed. 

Vt.—Noble V. Bird, 68 A.2d 793, 116 
Vt. 17—^Brezlnskl v. Tyler, 69 A.2d 
221, 116 Vt. 816. 

Wyo.—Carpenter St Carpenter v. 
Klngham, 109 P.2d 468, 66 Wyo. 
314, modified on other grounds 
and rehearing denied 110 R.2d 824, 
56 Wyo. 814. 

64 C.J. p 1256 note 39. 

Findings held ontsid* issues or not 
respottsivo thereto or in conform¬ 
ity therewith 

Cal.—Parker v. Shell Oil Co., 176 P. 

2d 888, 29 Cal.2d 503. 

Ind.—Columbia Conserve Co. v. Wat¬ 
son, 89 N.E.2d 740, 219 Ind. 494— 
Esch V. Leithelser, 69 N.E,2d 760. 
117 Ind.App. 338. 

64 C.J. P 1266 note 39 [b]. 
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Findings held within Issnes or ger. ^ 
mane or responsive thereto 

Cal.—Gomes v. Borba, 221 P.2d 124, 
99 Cal,App.2d 38—Duarte v. Postal 
Union Life Ins. Co.. 171 P.2d 574. 
76 Cal.App.2d 667. 

Kan.—Reeves v. McAdoo, 193 P.2d 
233, 166 Kan. 193. 

64 C.J. p 1256 note 39 [c], 

59. Ind.—^New Albany Trust Co. v. 
Nadorff, 27 N.E.2d 116, 198 Ind. 
App. 229. 

N.Y.—Provlsero v. Provlsero, 12 N.Y. 
S.2d 441. 

Utah,—Garrett v. Ellison, 72 P.2d 
449. 93 Utah 184. 129 A.L.R. 666. 
64 C.J. p 1257 note 40. 

When issnes arise 

In determining whether a trial 
court has made findings on all ma¬ 
terial Issues, issues arise on the 
pleadings when a fact or conclusion 
of law is maintained by one party 
and controverted by other, and issue 
of fact arises on a material allega¬ 
tion In complaint controverted by an¬ 
swer,—Howard v. Klamath County, 
216 P.2d 362, 188 Or. 206. 

Findings held ontside of, or not re. 
spottslve to, issnes raised by plead. 
Ings 

Cal.—Jullen v. Gossner, 229 P.2d 786, 
103 CaI.App.2d 338. 

64 C.J. p 1257 note 40 [b]. 

Findings held within, or responsive 
to, issnes made by pleadings 

Arlz.—^Keystone Copper Min. Co. v. 

Miller, 164 P.2d 603, 63 Arlz. 644. 
Cal.—Jetty v. Craco, 267 P.2d 1056, 
123 Cal.App.2d 876—Jura v. Sun¬ 
shine Biscuits, Inc., 258 P.2d 90, 
118 Cal.App.2d 442—Taylor v. 
Western States Land & Mortg. Co., 
176 P.2d 976, 77 Cal.App.2d 869— 
Lemon v. Hancock, 145 P.2d 697, 
62 Cal.App.2d 895—^Remillard Brick 
1 Co. V. Bemillard-Dandinl Co., 125 
P.2d 648, 61 CaJ.App.2d 744—Cen¬ 
tral Heights Imp. Co. v. Memorial 
Parks, 105 P.2d 696, 40 CaI.App.2d 
691^BaIley v. Ament, 48 P.2d 998, 
9 Cal.App. 2d 133—^Porman v. Han¬ 
cock, 39 P.2d 249, 3 Cal.App.2d 291. 
Ind.—^American Income Ins. Co. v. 
Kindiesparker, 37 N.E.2d 304, 110 
Ind.App. 617. 

Mo.—Paulette v. Semes, App., 103 
i S.W.2d 678. 

Wash.—Granston v. Bolleau, 83 P. 

I 2d 96, 177 Wash. 640. 

64 C.J. p 1267 note 40 [d]. 


2d 666. 118 Cal.App 2d 679—Cole v. 
Gill. 144 P.2d 24. 62 Cal.App.2d 1, 
Ind.—Neu v. Woods, 7 N.E.2d 631, 
103 Ind.App. 342. 

Or.—St. Clair v. Jellnek, 210 P.2d 
663, 187 Or. 151—Larsen v. Martin, 
143 P.2d 239. 172 Or. 606. 

Utah,—Fisher v. Bylund, 98 P.2d 
737, 97 Utah 463. 

Vt.—Brezlnskl v. Tyler, 69 A.2d 221, 
115 Vt. 316, 

64 C.J. p 1267 note 41. 

Failure to plead defense is not 
onred by finding with respect there¬ 
to.—Richter V. Adams, 66 P.2d 226, 
19 Cal.App.2d 672. 

61. Ind,—^Board of Com’rs of Wells 
County V. Falk, 47 N.B.2d 320, 221 
Ind. 376. 145 A.L.R. 1190. 

64 C.J. p 1257 note 42, 

63. Cal.—Cole v. Gill, 144 P.2d 24, 
62 Cal.App.2d 1. 

64 C.J, p 1257 note 43, 

63. Cal.—Homey v. Homey, 268 P, 
2d 656, 118 Cal.App.2d 670. 

Ind.—Board of Com’rs of Wells Coun¬ 
ty V. Falk. 47 N.E.2d 320. 221 Ind, 
376, 145 A.L.R. 1190—Esch v. Lei¬ 
thelser. 69 N.E.2d 760, 117 Ind.App. 
338—Neu v. Woods. 7 N.E.2d 631. 
103 Ind.App. 342. 

Mass.—Schuka v. Bagocius, 3 N.E. 

2d 216, 294 Mass. 697. 

Vt.—Noble V. Bird, 68 A.2d 793, 116 
Vt, 17. 

64 C.J. p 1267 note 44. 

64. Ca! —Homey v. Homey, 268 P. 

I 2d 656, 118 Cal.App.2d 679. 

Tex.—State v. San Antonio Public 
Service Co., Com.App., 69 S.W.2d 
38. 

Vt—Noble V. Bird, 68 A.2d 798, 116 
Vt 17. 

64 C.J. p 1267 note 45. 

166. Cal.—Cole v. Gill, 144 P.2d 24, 
62 Cal.App.2d 1—Thomson v. Leak. 
27 P.2d 796, 135 Cal.App. 644. 
Ohio.—Holland v. Hildebrand. 70 N. 

E.2d 678, 81 Ohio App. 26. 

I 64 C. J. p 1257 note 46. 

Attempt by finding to oorreot defect 
I of pleading 

I In action for money had and re- 
j ceived, where plaintiff alleged that 
deceased collected rent from proper¬ 
ty belonging to plaintiff, the fact that 
finding that deceased did not collect 
rentals belonging to plaintiff, at¬ 
tempted to correct a defect by find¬ 
ing with reference to a substantial 
right, not alleged, did not render the 
! finding objectionable.—^Edmonds v. 
Perry, 140 P.2d 666, 62 Nev. 41. 


60. Cal.—^Horney v. Homey, 268 P. 
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from other facts found which are directly in is¬ 
sue.®® 

§ 634. — Evidence 

It (■ essential to the sufficiency of findings that they 
be sustained by the evidence, but the findings need not 


be premised on direct evidence, and even slender evidence 
may be the basis of a finding of fact when it appears 
that there is no more evidence to be had. 

It is essential to the sufficiency of findings of fact 
that they be sustained by the evidence,®”^ rather 
than by mere conjecture, surmise, or suspicion,®® 


66. U.S.—CorpuB JorlB anoted la 

Obartuch v. Security Mut. Life Ins 
Co.. C.C.A.I11., 114 F.2d 873. 877. 
certiorari denied 61 S.Ct. 730, 312 

U. S. 696, 85 L.Ed. 1131, rehear¬ 

ing denied 61 S.Ct. 824, 812 U.S. 
716, 85 L.Ed. 1146. | 

Cal.—Shelley v. Board of Trade of 
San Francisco, 262 P. 403, 87 Cal. 
App. 344. 

I 

67. U.S.—Click V. U. S., C.C.A.I11., 

93 F.2d 953—Stuyvesant Ins. Co. v. 
Sus.sex Fire Ins. Co., C.C.A.N.J., 
90 F.2d 281. certiorari denied 58 
S.Ct. 144, 302 U.S. 742, 82 L.Ed. 
573—^Enterprise Coal Co. v. Phil¬ 
lips, D.G.Pa,, 12 F.Supp. 49, affirm¬ 
ed. C.C.A., 84 F.2d 665. | 

Aria.—Smith v. Pinner, 201 P.2d 741, 
68 Arlz. 116. I 

Cal.—Wade v. Markwell & Co., 268 P. 
2d 497. 118 Cal.App.2d 410—Alpha 
Stores V. Nobel, 136 P.2d 626. 67 
Cal.App.2d 867. 

Conn.—Maitland v. Town of Thomp¬ 
son, 27 A.2d 160, 129 Conn. 186— 
Marino v. Greco, 19 A.2d 423, 127 
Conn. 646—Relley v. Healey, 187 
A. 661, 122 Conn. 64. 

Fla.—Fletcher v. Fletcher, 38 So,2d 

300. 

Idaho.—C. I. T. Corp. v. Elliott, 159 
P.2d 891, 66 Idaho 384. 

III.—Lewis V. West Side Trust & 
Sav. Bank of Chicago, 6 N.E.2d 
481. 288 Ill.App. 271. 

Ind.—Gavin v. Miller, 64 N.E.2d 277, 
222 Ind. 469. 

Mass.—Schilling v. Levin, 101 N,E.2d 
360, 328 Mass. 2. 

Mo.—State ex rel. National Lead Co. 

V. Smith. App,, 134 S.W.2d 1061. 
N.M.—L Bar Cattle Co. v. Board of 

Trustees of Town of Cebolleta 
Land Grant, 120 P.2d 432, 46 N.M. 
26, certiorari denied Board of Trus¬ 
tees of Town of Cebolleta Land 
Grant v. L Bar Cattle Co., 62 S, 
Ct. 1108, 316 U.S. 645, 86 L.Ed. 1729. 
Ohio.—General Motors Corp. v. Ba¬ 
ker, 110 N.E.2d 12, 92 Ohio App, 

301. 

Okl.—Texas Co. v. Forson, 167 P.2d 
877, 196 Okl. 699. 

Or.—Consolidated Frelghtways v. 

West Coast Fast Freight, 212 P. 
2d 1075, 188 Or. 117, rehearing 
denied 214 P.2d 475, 188 Or. 117. 
S.D.—^Nelson v. Consolidated Sand & 
Stone Co., 283 N.W. 164, 66 S.D. 
367. 

Utah.—^In re Behm’s Estate, 213 P.2d 
667, 117 Utah 151. 

vt.—Levin V. BoulHe, 1 A.2d 196, 
110 Vt. 126. 


Wash.—Anstine v. McWilliams, 163 
P.2d 816, 24 Wash.2d 230, 

64 C.J. p 1267 note 50. | 

ri&dinga held contrary to imoontra- 
dioted evidence 

Cal.—Schwartzler v. Lemas, 53 P.2d 
1039, 11 Cal.App.2d 442. 

Kan.—Berry v. Wondra, 246 P.2d 
282, 173 Kan. 273. 

bindings held not inoonsietent with 
evi&enoe 

Cal.—'Stromerson v. Averill, 133 P.2d 
617, reheard 141 P.2d 732, 22 Cal. 
2d 808. 

Findings held supported by evidence 

Cal.—Elstrat v. Brush Indus. Lum¬ 
ber Co.. App., 2618 P.2d 181—Ray 
V. Freeman, 100 P.2d 332, 37 Cal. 
App.2d 656. 

Conn.—Zimmerman v. MacDermld, 
Inc., 34 A.2d 698, 130 Conn. 385. 
Ga.—^Savannah Bank & Trust Co, v. 
Meldrlm, 26 S.E.2d 667, 195 Ga. 
766. 

Ill.—Jordan v. Anagnost, 88 N.E.2d 
378, 338 Ill.App. 660. 

Ind.—^Kelley, Glover & Vale v. Helt- 
man, 44 N.B.2d 981, 220 Ind. 625, 
certiorari denied 63 S.Ct. 1320, 319 

U. S. 762, 87 L.Ed. 1713. 

Iowa.—White v. Grovler, 21 N.W.2d 
769, 237 Iowa 377, 164 A.L.R. 948. 
Kan.—Doman Hunting & Fishing 
Ass'n V. Doman, 166 P.2d 438, 159 
Kan. 439—Godfrey v. Kansas City 
Public Service Co., 88 P.2d 1037, 

! 149 Kan. 692. 

Mass.—Mann v. Parkway Motor 
Sales, 85 N.E.2d 210, 824 Mass. 161 
—Scullln V. Cities Service Oil Co., 
22 N.E.2d 666, 304 Mass. 76. 

Minn.—Coughlin v. Farmers & Me¬ 
chanics Sav. Bank of Minneapolis, 
272 N.W. 166, 199 Minn. 102. 

Mo.—^Paulette v. Semes, App., 103 
I S.W.2d 673. 

Okl.—O'Neal v. O’Neal, 141 P.2d 693, 

[ 193 Okl. 146. 

R.I.—Fayne v. Baker, 8 A. 2d 618, 
j 62 R.I. 118. 

Tex,—^Wilson v. Hughes Bros. Mfg. 
Co., Civ.App., 99 S.W.2d 411—Grant 

V. Pendley, Civ.App., 88 S.W.2d 132 
—Davis V. Clark. 78 S.W.2d 1008, 

I Civ.App,, reversed on other 
grounds, Com.App., 106 S.W.2d 190. 
Utah.—Starley v. Deseret Poods 
Corp., 74 P.2d 1221, 93 Utah 677. 
Vt.—Dundon v. Balthazar, 44 A.2d 
156, 114 Vt. 312. 

64 C.J. p 1267 note 60 [c]. 

Finding held supported by svideuce 
or failure thereof 

Nev.—^Edmonds v. Perry, 140 P.2d 
i 666, 62 Nev. 41. 
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Improper oousideratioa of matters 
uot in evidence 

(1) In deciding case, court should 
not consider a scientific or technical 
work, treatise, or table not admit¬ 
ted In evidence.—Gaines v. Standard 
Acc. Ins. Co., La.App., 32 So.2d 633. 

(2) Insurance companies’ tables, 
showing distances required to bring 
vehicles to stop under certain speeds 
and particular circumstances, should 
not have been considered by dis¬ 
trict Judge In determining question 
of negligence of driver of truck strik¬ 
ing motorbike at street Intersection, 
where such tables were not offered in 
evidence with proof of their accura¬ 
cy.—Gaines v. Standard Acc. Ins. Co„ 
La.App., 32 So.2d 633. 

Fact trier’s rejectiou of evldeuce 
does not authorize findings without 
evidentiary support or assumption of 
facts in conflict with discredited evi¬ 
dence.—Zwiercan v. International 
Shoe Co., 176 A. 286, 87 N.H. 196. 
Svideuce uot coaolnsively establish- 
lug fact 

When a case Involving determina¬ 
tion of a question of fact Is tried be¬ 
fore trial court without a jury. If any 
one fact material to a recovery by 
plaintiff Is supported by some evi¬ 
dence, but not conclusively establish¬ 
ed in plaintiff’s favor, trial court may 
render Judgment for defendant, or 
fail to render Judgment for plain¬ 
tiff.—Evans V. Dr. Pepper Bottling 
Co., Tex.Clv.App., 123 S W.2d 706. 
Exact accordance with svideuce 
Court was not bound to find value 
of items omitted in building house 
in exact accord with defendant’s evi¬ 
dence.—Zajonc v. Szrzepkowskl, 141 
A. 651, 107 Conn. 632. 

Testamentary purpose 

A so-called finding that spendthrift 
trust was for maintenance and sup¬ 
port of beneficiaries was not requir¬ 
ed to be supported by evidence since 
it was no more than statement of 
purpose of testator as court under- 
[ stood it from will.—In re De Lano’s 
[Estate, 146 P.2d 672, 62 Cal.App.2d 
808. 

68 . D.C.—Senator Cab Co. v. Roth- 
berg, Mun.App., 42 A.2d 246. 

N.Y.—Turner v. American Metal Co., 
60 N.Y.S.2d 800, 268 App.Dlv. 239, 

I appeal dismissed 66 N.E.2d 691, 
295 N.Y. 822. 

64 C.J. p 1258 note 61. 

Futurs possibilitiSB 

Findings of fact cannot be based 
on future possibilities.—National 
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the results of independent investigation, observation, 
or experiments by the trial judge, 69 or the state¬ 
ments of counsel ;70 and where a finding is not 
sustained by sufficient evidence, it will not support 
the judgmentJ^ The findings need not be premised 
on direct evidence be supported by 

circumstantial evidence'^* or any substantial evi¬ 
dence,or reasonable inferences supported by the 
evidence ;76 and even slender evidence may be the 
basis of a finding of fact when it appears that 
there is no more evidence to be had.'^6 An affidavit 
which the court declared to constitute a pleading, 
and which was not admitted in evidence for that 
reason, cannot be considered evidence supporting a 
finding.'^'^ Papers before the court, but not formal¬ 
ly introduced in evidence, such as exhibits attached 
to a pleading and consisting of certified copies of the 
pleadings and proceedings in another suit, are neces¬ 
sarily considered by the court as a basis for its 
findings of fact in passing on a plea of res judi- 

cata.’^s 

Absence or failure of proof. While the failure 
to prove a fact or the absence of evidence concern¬ 
ing it should not be made the basis of a positive 
and affirmative finding as to that fact,79 the court 
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may, in its discretion, state that no evidence has 
been offered with respect to a particular point or 
feature, where such is the case,6® and where the 
absence or insufficiency of evidence is in respect 
of a material issue, the finding on that issue may 
and should be against the party having the burden 
of proof.61 

Inadmissible or excluded evidence. Ordinarily, a 
finding may not properly be based on inadmissible 
evidence,62 or on excluded evidenceand evi¬ 
dence which was offered and received for a limited 
purpose cannot be made the basis of a finding of 
fact unconnected with such purpose.®^ 

§ 635. -Agreed, Admitted, or Undenied 

Matters 

Th® court is Justified in finding facts as they are 
alleged and admitted or not denied In the pleadings, and 
may also base findings on admissions of counsel, but 
findings which are contrary to, or Inconsistent with, ad¬ 
mitted or agreed facts are unauthorized and cannot stand. 

The court is justified in finding facts as they are 
alleged and admitted or not denied in the plead¬ 
ings,65 and may also base findings on admissions 
of counsel.66 Findings which are contrary to, or in¬ 
consistent with, admitted or agreed facts are un- 


Quernsey Dairy v. State ex re’. De¬ 
partment of AgT. and Markets, 286 
N.W. 868, 232 Wls. 248. 

89. Wash.—Saarl v. Wells Fargo 
Express Co, 186 P. 898, 109 Wetsh, 
416. 

64 C.J. p 1258 note 62. 

70. Conn.—Crane v. Loomis, 25 A.2d 

660, 128 Conn. 697. 

Estimates of counsel held Improper 
basis for llxUUxisr 

S.C.—'State V, Pacific Guano Co., 2 
S.E. 265, 26 S.C. 610. 
xrnswora statements of counsel 
not intended to be and not amounting 
to stipulations of fact do rot con¬ 
stitute evidence which may be con¬ 
sidered by trial court In making its 
findings of fact,—In re Silver's Es¬ 
tate, 206 P.2d 896, 92 Cal.App.2d 173. 

71. Conn.—Relley v. Healey, 187 A. 

661. 122 Conn. 64. 

Wash.-—W. T. Kawleigh Co. v. Har¬ 
per, 22 P.2d 6'65, 173 Wash. 233. 

64 C.J. p 1268 note 54. 

78. Del.—Turner v. Vineyard, 80 A. 

2d 177, 7 Terry 138. 

SnrroandiJur cironmstanoes 
In finding facts the trial court may 
consider the surrounding circum¬ 
stances of the particular case. 

Me.—'Perry v. Curtis, 96 A.2d 562. 
Nev.—^Edmonds v. Perry, 140 P.2d 
666, 62 Nev. 41. 

73. Conn.—Ziglatzki v. Cummings, 
129 A. 274, 102 Conn. 601. 


74. Cal.—v. United Const. Co., 
253 P. 328, 81 Cal.App. 295. 

64 C.J. p 1258 note 56. 

75. Cal.—Cummings v. Kendall, 107 
P.2d 282, 41 Cal.App.2d 649. 

Pa.—U. S. Gypsum Co. v, Birdsboro 
Steel Foundry & Mach. Co., 62 A.2d 
344, 160 Pa.Super. 1648, appeal 

transferred 50 A.2d 666, 365 Po, 
653. 

64 C.J, p 1248 note 29. 

Ultimate facts as Including inferenc¬ 
es from probative facts see supra 
8 629. 

“A finding of fact , . . may be 

based upon inference.”—Turner v. 

Vineyard, 80 A.2d 177, 179, 7 Terry, 

Del., 138. 

76. N.Y.—Fitzgerald v. New York 
Cent., etc, E. Co., 48 N.E. 514, 164 
N.Y. 263. 

77. Mont.—State ex rel. Brindjonc v. 
Di.strict Court of Second Judicial 
Dlst, in and for Silver Bow County, ^ 
17 P.2d 1094, 93 Mont. 188, 

78. Tex.—Baronian v. Sealy Oil Mill 
& Mfg. Co., Civ.App,, 9 S.W.2d 292. 

Reference to pleadings or exhibits see 
supra 8 630. 

79. Conn.—City of Hartford v- Con¬ 
necticut Co., 140 A. 734, 107 Conn. 
312. 

Wash.—^Hallidie Co. v. Washington 
Brick, Lime & Mfg. Co., 126 P. 96, 
70 Wash. 80. 


80. Cal.—Campbell v. Buckman, 49 
Cal. 3C2. 

64 C.J. p 1258 note 59. 

81. Cal.—Lori, Limited, v. Wolfe, 
193 P.2d 112, 85 Cal.App.2d 64. 

64 CJ. 1258 note 60. 

Eaohes 

Where no evidence was Introduced 
to support issue raised by defendant 
as to whether plaintlif’s suit to quiet 
title was barred by laches, trial court 
properly entered findings on issue 
against defendant.—f)wens v. Ring, 
266 P.2d 1040, 117 Cal.App.2d 672. 

82. Ind.—Gentry v. Gentry, HO N. 
E.2d 609. 123 Ind.App. 270. 

Vt.—O’Rourke v. Cleary, 163 A. 683, 
105 Vt. 85. 

64 C.J. p 1268 note 61. 

Effect of evidence admitted without 
objections see supra §§ 160-166. 

83. Cal.—.State Life Ins Co, v. Wil¬ 
liams, 81 P.2d 481. 27 Cal.App.2d 
694. 

C4 C.J. p 1258 note 64. 

84. Conn.—Maitland v. Town of 
Thompson, 27 A.2d 160, 129 Conn. 
186. 

N.M,—^Ward v. Ares, 223 P. 766, 29 
K.M. 418, 

85. Cal.—Horney v. Homey, 258 P.2d 
665, 118 Cal.App.2d 679—Servente 
V. Murray, 52 P.2d 270, 10 Cal.App. 
2d 366. 

64 C.J. p 1269 note 68. 

86 . N.M.—State ex rel. Walker v. 
Hinkle, 24 P.2d 286, 37 N.M. 444. 
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authorized or unjustified,^^ erroneous,and with* 
out effect,** outside the issues,*® and cannot stand;** 
they will be disregarded or set aside** unless judg¬ 
ment is based thereon, in which event a reversal 
must be had.** 

§ 636. Inconsistent Findings and Conclusions 

A Jtidament wilt not ordinarily ba aupported by find* 
Inga of fact which are antagonistic, Ineonaiatent, or con¬ 
tradictory aa to material mattera, or by conelualona of 
law which are at variance with the flndinga of fact or 
which are ineonaiatent with each other; but the courts 
endeavor to reconcile flndinga which appear to be contra¬ 
dictory so aa to uphold the Judgment If poaaible. 


A judgment will not be supported by findings of 
fact which are antagonistic, inconsistent, or contra¬ 
dictory as to material matters,** unless the evidence 
is such that the judgment can be said to be clearly 
right regardless of the findings.** Likewise, a judg¬ 
ment will not be supported by conclusions of law 
which are at variance with the findings of fact** 
or which are inconsistent with each other,*7 un¬ 
less the judgment is in accordance with the correct 
conclusion of law from the facts found.** However, 
the courts endeavor to reconcile findings which ap¬ 
pear to be contradictory,** so as to uphold the judg- 


87. Cal.—Homey v. Homey. 268 P.24 
565. 118 Cal.App.2d 679—People v. 
Gabriel, 135 P.24 378. 67 Cal.App. 
2d 788. 

Haas.—^Adlletto v. Brockton Cut Sole 
Corp.. 76 N.E.2d 92f6. 322 Mass. 110. 
64 C.J. p 1259 note 69. 
nadlairs aot ooatrary to, or ia- 
eoaaioteat with, adaitted or agreed 
faeta 

Mont.—Vatler-Montana Land & Wa¬ 
ter Co. V. Hlee. 97 P.2d 684. 109 
Mont. 606. 

64 C.J. p 1269 note 69 [a]. 

88. Cal.—^Horney v. Homey, 268 P. 
2d 665. 118 Cal.App.2d 679—Shelton 
V. Vance, 284 P.2d 1012. 106 Cal. 
App.2d 194—Llfton v. Harshtnan, 
182 P.2d 222, 80 Cal.App.2d 422. 

Or.—Reddick v. Magel. 195 P.2d 713, 
184 Or. 270, rehearing denied 197 F. j 
24 683, 184 Or. 270. 

64 C.J. p 1269 note 70. | 

rinding contrary to nndeaied allega¬ 
tion I 

In action against executrix for 
work done for testator, where an- j 
swer did not deny allegation that 
plaintiff had not been paid, finding 
that plaintiff had been paid was er¬ 
ror.—Lucy V. Lucy, 71 P.2d 949, 22 
Cal.App.2d 629. 

89. Cal.—Adjustment Corporation v. 
Hollywood Hardware & Paint Co„ 
96 P.2d 161, 36 Cal.App.2d 666— 
Beatty v. Pacific State.<i Savings & 
Loan Co.. 41 P.2d 378, 4 Cal.App.2d 
692—^Economy Home Builders v. 
Berry, 272 P. 307, 96 Cal.App. 106. 

Findings do not control stipoXatod 
facts 

Cal.—Shaw v. Board of Administra¬ 
tion. 241 P.2d 635. 109 Cal.App.2d 
770. 

90. Cal.—Jullen v. Gossner, 229 P.2d 
786. 103 Cal.App.2d 338—Crain v. 
Security Title Insurance & Guaran¬ 
tee Co., 44 P.2d 632, 6 Cal.App.2d 
343. 

91. Conn.—Point O'Woods Ass'n v. 
Busher, 167 A. 646. 117 Conn. 247. 

Utah.—Belnap v. Fox, 251 P. 1073, 
69 Utah 15. 

98 . Cal.—^Horney v. Homey, 258 P. 
2d 666. 118 Cal.App.2d 679-^Torgen- 
ten V. Dahlstrom, 127 P.2d 551. 68 


Cal.App.2d 322—Cummings v. Co¬ 
lumbia Pictures Corporation of Cal¬ 
ifornia, 47 P.2d 504. 8 Cal.App.2d 
244—^Beatty v. Pacific States Sav¬ 
ings & Loan Co.. 41 P.2d 378. 4 
Cal.App.2d 692—^Los Angeles Ath¬ 
letic Club V. Board of Harbor 
Cotn'rs of Los Angeles, 20 P.2d 
130, 130 Cal.App. 876—Smith v. 
Herron. 18 P.2d 1002, 129 Cal.App. 
479. 

64 C.J. p 1269 note 73. 

93. Cal.—Walker v. Brem, t P. 320, 
67 Cal. 699. 

64 C.J. p 1269 note 74. 

Error In finding as ground for re¬ 
versal generally see Appeal and 
Error 8 1893. 

94. Cal.—Robbins v. Holther, 220 
P.2d 686, 98 Cal.App.2d 674—Flen- 
naugh V. Heinrich. 200 P.2d 680, 
89 Cal.App.2d 214—Lane v. Smith, 
142 P.2d 944, 61 Cal.App.2d 340— 
Austin V. Harry E. Jones, Inc., 86 
P.2d 379, 30 CaI.App.2d 362. 

Idaho.—^Henderson v. Nixon, 168 P. 
2 <i 694. 66 Idaho 780. 

Mo.—Buschow Lumber Co. v. Union 
Pac. R. Co., 276 S.W. 409. 220 Mo. 
App. 743. 

N.T.—Sutphen v. Morey, 212 N.T.S. 
43, 214 App.I)lv. 164. 

Tex.—Waters v. Tockey, 192 S.W.2d 
769, 144 Tex. 692, answer to certi¬ 
fied question conformed to, Civ. 
App., 193 S.W.2d 675—Mossier Ac¬ 
ceptance Co. v. Robinson, Civ.App., 
256 S.W.2d 914, refused no revers¬ 
ible error—^Railroad Commission v. 
Stephens, Civ.App.. 147 S.W.2d 879, 
error dismissed. Judgment correct 
—^French v. Hill, Civ.App., 69 S.W. 
2 d 828. 

64 C.J. p 1269 note 76. 

Amendment of findings inconsistent 
with facts admitted see infra i 638. 

Appellant entitled to benefit of find¬ 
ing most favorable to him in case 
of inconsistency see Appeal and 
Error g I486 b. 

Consistency of findings on: 

Equity hearing see Equity { 493. 
Trial by Jury see supra ft 662-564. 

Inconsistent findings as ground for 
new trial see New Trial | 66. 

Reversal of Judgment generally see 
Appeal and Error S 1893. 
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Sufficiency of findings to support 
Judgment generally see Judgments 
I 55. 

•GTegatlvs prsgaaat** 

With respect to alleged inconsist¬ 
ency of findings, a "negative preg¬ 
nant," In fact finding Is such form 
of negative expression as may imply 
or carry with It an affirmative.—Jor¬ 
dan V. Jordan, 135 P.2d 416, 68 Cal. 
App.2d 371. 

Tiadlags held lacoasUittat ox oontra- 
dlotory 

(1) In general. 

Cal,—In re Cllppinger's Estate, 171 
P.2d 667. 76 Cal.App.2d 426. 
Wls.—Guschl V. Schmidt, 68 N.W.2d 
759, 266 Wls. 410. 

64 C.J. p 1259 note 76 [ej. 

(2) Surrogate’s finding that ex¬ 
penses and legal fees Incurred by tes¬ 
tamentary trustee were proper and 
legal charges against estate and find¬ 
ing that trustee, by Incurring ex¬ 
penses end legal fees, was guilty of 
negligence so as to warrant removal. 
—In re De Beixedon's Will, 186 N.E. 
431, 2'62 N.T. 168, reargument denied 
188 N.E. 97, 262 N.T. 633. 

I (3) Decisions awarding entire bal¬ 
ance due contractor notwithstanding 
'finding that agreement had not been 
complied with and denying allow¬ 
ance to owner for faulty construction 
which court found to exist.—^Zuccaro 
V. Frenze, 71 A.2d 277, 76 R.I. 391. 

96. Wls.—Prlewe v. Fltzslmons, etc., 
Co., 94 N.W. 317. 117 Wls. 494. 

96. Ark.—Oorpos JUrls quoted in 
Mount v. Dillon, 138 6.W.2d 59, 
60. 200 Ark. 153. 

Mo.—^Buschow Lumber Co. v. Union 
Pac. R. Co.. 276 S.W. 409, 220 Mo. 
App. 743. 

64 C.J. p 1269 note 78. 

97. N.T.—Hochberg Contracting Co. 
V. P. & P. Auto Transp. Co., 168 
N.T.S. 879. 

64 C.J. p 1260 note 79. 

98. N.T.—^Knox v. Metropolitan El. 
R. Co.. 12 N.T.S. 848. 68 Hun 617, 
afllrmed 28 N.E. 486. 128 N.T. 626. 

64 C.J. p 1260 note 80. 

99. Cal.—Ungemach v. Ungemach, 
142 P.2d 99. 61 Cal.App.2d 29. 
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mcnt if possible,! and in order to do so will con¬ 
strue the findings as a whole* and liberally in favor 
of the judgment;* but the rule cannot be used 
to uphold findings that are inconsistent with each 
other.* Where there is ample evidence to support 
a recovery on either of two inconsistent theories, 
and the trial court makes findings on both, the find¬ 
ings on the theory inconsistent with that on which 
the judgment was based may be disregarded as 
surplusage,® but where the evidence fails to sup¬ 
port the finding on the theory relied on there can 
be no recovery on the finding on the inconsistent 
theory.® Since the trial judge has the right to 
change his mind at any time prior to the actual 


entry of findings, it is immaterial that findings made 
in a memorandum decision are directly contradictory 
to the oral findings previously made at the trial.’ 
Findings of fact will prevail over conclusions of 
law inconsistent therewith,® since erroneous con¬ 
clusions are ineffectual to destroy the fact findings 
from which the conclusions were drawn.® 

General and special findings. General and special 
findings will be construed if possible so as to sus¬ 
tain the judgment,!® but unless the general finding 
is first made, in which event it is not superseded 
by a later special finding, special findings will con¬ 
trol the general finding in the event of inconsist¬ 
ency.!! Where two special findings are in con- 


N.M.—Hartaell v. Jackson, 73 P.2d 
820, 41 N.M. 700. 

T«.—^Manlre v. Burt, Ctv.App., 12J 
S.W.2d 620, error refused. 

Vt.—Jeffords v. Poor, 65 A.2d 605, 
115 Vt. 149. 

64 C.J. p 1260 note 82. 

1. Cal.—Quinn v. Rosenfeldd, 102 
P.2d 817, 16 Cal.2d 486—Agrdeppa 
V. aiougie, 162 P.2d 944. 71 Cal.App. 
2d 468. 

64 aj. p 1260 note 83. 

Construction In support of Judgment 
generally see Infra I 646. 

ariadingf lield oonsists&t or rseoneU- 
sPU 

Cal.—Silver v. Shemanskl, 201 P.2d 
418, 89 Cal.App.2d 620—Costello v. 
Bowen, 182 P.2d 616, 80 Cal.App.2d 
621—^Temple v. Corp. of America. 
163 P.2d 67. 71 Cal.App.2a 599— 
Saracco Tank & Welding Co. v. 
Plats. 160 P.2d 918. 66 Cal.App. 
2d 806—Wiley v. Wright, 79 P.2d 
196, 26 Cal.App.2d 303—Hackler v. 
Tubach, 19 P,2d 295, 129 Cal.App. 
680. 

Tnd.—iSJtna Cas. & Surety Co. v. 
Hughes, 16 N.£:.2d 736, 105 Ind.App. 
497. 

Kan.—Jones v. Jones, 167 P.2d 634, 
161 Kan. 284—Leslie v. Sherman, 
139 r.2(i 133, 157 Kan. 167. 

2das8.—Alves v. Boulanger, 109 N.B3. 
2d 120, 329 Mass, 766—^Federal Nat. 
Bank of Boston v. O'Connell, 26 K. 
E.2d 539. 305 Mass. 669. j 

N.M.—^Wilson v. Black, 16« P.2d 267, 
49 N.M. 309. I 

Ohio.—Riescnback v. Bauer, 82 N.B. 

2d 94, 83 Ohio App. 218. 

64 C.J. p 1260 note 83 [b]. 

SL Cal.—Stoddard v, Goldenberg, 119 
P.2d 800. 48 Cal.App.2d 819—Vila 
V. Brovelll, 39 P.2d 865, 3 Cal.App. 
2d 713. 

64 C.J. p 1260 note 84. 

Construction an whole generally see 
Infra I 646. 

.3. Gal.—Price v. Occidental Life 
Ina. Co., 147 P. 1176, 169 Cal. 800. 
^4 CJ. p 1261 note 86. 


4m Cal.—^Jensen v. Union Paving Co.. 
229 P.2d 121, 103 Cal.App.2d 164. 

5. Cal.—^Baird v. Ocequeda, 67 P.2d 
loss, 6 Cal.2d 700 — ^Provident Land 
Corp. V. Bartlett, 166 P.2d 469, 72 
Cal,App.2d 672—Niles v. Louis H. 
Hapoport St Sons, 12'8 P.2d 60. 53 
Cal.App 2d 644—^Hirschberg v. 
Rose. 29 P.2d 785, 136 Cal.App. 653. 

Bedondant ftadlngs disregarded 
Where complaint contained a com¬ 
mon count for value of materials sold 
and also, one on an open book ac¬ 
count. and allegations of these causes 
of action were found to be true, elnce 
findings Justify recovery on the ex¬ 
press contract, the findings as to Im¬ 
plied contract are redundant and 
should be disregarded.—^American 
Foundry v, Milosevich, 263 P.2d 97, 
121 Cal.App.2d 272. 

6 . Cal.—Thacker v. American Foun- j 

dry, 177 P.2d 332, 78 Cal.App.2d 
76. i 

Xxpress or implied eoatrsot I 

In action on two counts, one alleg¬ 
ing breach of an express oral con¬ 
tract of employment and the other 
seeking recovery of reasonable value 
of services rendered, where evidence 
failed to support finding as to dam¬ 
ages for breach of express contract, 
and court also made a conflicting 
finding with respect to reasonable 
value of services, employee, who re¬ 
lied on and established right to com¬ 
pensation, If any. under an express 
contract, could not recover on sepa¬ 
rate theory of Implied contract.— 
Thacker v. American Foundry, 177 P. 
2d 322. 78 Cal.App.2d 76. 

7. Wash.—Cams v. Shirley, 269 P. 
2d 804. 

8 . Ark.— Corpus Juris quoted la 
Mount V. Dillon. 138 S.W.2d 69, 60. 
200 Ark. 153. 

Tex.—^Howth v, French Independent 
School Dlst., Civ.App., 116 B.W.2d 
1036, affirmed French Independent 
School Dlst of Jefferson County 
y. Howth, 114 S.W.2d 1036, 134 Tex. 
211 . 


Vt.—^Hackel ▼. Burroughs, 91 A.3d 
703, 117 Vt 828—Abraham v. In¬ 
surance Co. of North America, 84 
A.2d 670, 117 Vt 76, 29 A.L.B.2d 788 
—Abatlell v. Morse, 66 A.2d 464, 
116 Vt 254—^Preston v. Montgom¬ 
ery Ward & Co.. 23 A.2d 634. 112 
Vt 296—Dieter v. Scott. 9 A.2d 86 . 
110 Vt 876. 

64 C.J. p 1261 note 88. 

Ooafiiot bsturssa oplsloa sad fladlag 
of foot 

Where there is a conflict between 
an opinion and a finding of fact sup¬ 
ported by substantial evidence, the 
finding prevails.—^Woodson v. Ray- 
nolds, 76 P.2d 34, 42 N.M. 161. 

9 . Tex.—Ware v. Harkins, Civ.App., 
228 S.W.2d 637, refused no revers¬ 
ible error—^Keith v. Connally, CMv. 
App., 85 S.W.2d 788. 

10. Cal.—Todd v. Orcutt, 183 P. 963, 
42 Cal.App. 687. 

Mass.—Durallth Corporation v, Leon¬ 
ard. 174 N.E. 511, 274 Mass. 397. 

11. U.S.—^Davis V. iHtna Acceptance 
Co., Ill., 56 act 151, 293 U.a 
328. 79 L.Ed. 393. 

Cal.—Wallace Ranch Water Co. v. 
Foothill Ditch Co.. 68 P.2d 929, 
5 Cal.2d 103—Breakers Holding Co. 
V. Josebra Co., 266 P.2d 938, 122 
Cal.App.2d 741—Mooney v. Mooney, 
202 P.2d 352, reheard 204 P.2d 630, 
91 CaI.App.2d 118—In re Reid's Es¬ 
tate, 179 P.2d 358, 79 Cal.App.2d 
34—Leathers v. Leathers, 174 P. 
2d 876. 77 Cal.App.2d 184—Wilson 
V. Wilson, 172 P.2d 668, 76 Cal.App. 
2d 119—Wood V. Keller, 163 P.2d 
904. 72 Cal.App.2d 14—^Rlngls v. 
Ottlng. 146 P.2d 421. 63 Col.App.2d 
88—^Ungemach v. Ungemach, 142 
P.2d 99. 61 Cal.App.2d 29—Hitch¬ 
cock V. Lovelace, 119 P.2d 151, 47 
Cal.App.2d 818—Moore v. Craig. 42 
P.2d 647. 6 Cal.App.2d 283. 
Idaho.-~Oovpna Jude otted la Hender¬ 
son V. Nixon. 168 P.2d 694. 698, 66 
Idaho 780. 

Kan.—Bottenberg Implement Ca v. 
Sheffield, 228 P.2d 1004» 17! Kan. 
87. 
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flict, the one supporting the general finding will 
control.!* 

Ultimate and probative facts. With respect to 
inconsistency between the finding of an ultimate 
fact and findings of probative facts, the finding as 
to the ultimate fact will ordinarily control.!* The 
findings of probative facts can be used, however, 
to overcome an express finding of the ultimate 
fact,!* as where it clearly appears that the ultimate 
fact is found only as a conclusion from the par¬ 
ticular probative facts found,!® or the probative 
facts found are such as necessarily to overcome 
the finding of the ultimate fact,!® or the primary 
facts stated lead to but one conclusion,!^ or it ap¬ 
pears that the finding of probative facts disposes of 
all the facts involved in the pleadings and that the 
facts found constitute all the facts in the case.!® 
Where the findings of probative facts are susceptible 
of a construction which will support the judgment, 
they do not adversely affect the findings of ultimate 
facts.!® 


89 C.J.S. 

Findings by jury on special issues. Where spe¬ 
cial issues are submitted to a jury, the findings of 
the July are subordinate to, and controlled by, the 
findings of the court, in case of conflict.*® 

§ 637. Defects and Errors 

Defects and errors in findings or conclusions are not 
fatal unless prejudicial; and In the absence of prejudice, 
findings and conclusions may be sufficient despite slight 
and inadvertent errors therein. 

Defects and errors in findings or conclusions are 
not fatal unless prejudicial,*! as where no relief is 
based thereon,** or, as sometimes stated, where 
the corrected findings would necessarily be against 
appellant;*® and a party in whose favor findings 
are made will not be heard to complain of their 
insufficiency.** Thus, in the absence of prejudice, 
findings and conclusions may be sufficient despite 
slight and inadvertent errors therein,*® such as 
clerical errors,*® recitals of an erroneous date,*^ or 
mere mistakes in form.*® 


Mass.—^Mooney v. McKenzie, 88 N.E. 

2d 646, 324 Mass. 686. 

Minn.—Thomas Peebles & Co. v. 
Sherman. 181 N.W. 716, 148 Minn. 
282. 

Mont.-—Brubaker v. D'OrazI, 179 P.2d j 
638, ]20 Mont. 22. 

N.H.-^Bean v. Qulrln, 180 A. 251, 87 
N.H. 343. 

64 C.J. p 1261 note 92. 

General finding first made as not 
superseded see supra fi 627. 
la. "Wyo.—Cramer v. Munkres, 83 P. 
374, 14 Wyo. 334. 

13. U.S—Wlnnett v. Helverlng, C.C. 
A., 68 F.2d 614. 

Cal.—Earl v. Saks A Co., 226 P.2d 
•340. 86 Cal.2d 602—-Pltzpatrick v. 
Underwood, 112 P.2d 3, 17 Cal.2d 
722—Sullivan V. Selten, 199 P.2d 
316, 88 Cal.App.2d 813—^Brooks v. 
Brooks, 147 P.2d 417, 63 CaJ.App. 
2d 671—Sayles v. Los Angeles 
County, 138 P.2d 768, 69 Cal.App. 
2d 296—White v. Rosensteln, 25 P. 
2d 884, 134 Cal.App. 676. 

Ind.—^Klingler v. Ottlnger, 13 X.E.2d 
805, 216 Ind. 9. 

Tex.—^Railroad Commission v. Ste¬ 
phens, Civ.App., 147 S.W.2d 879, 
error dismissed. Judgment correct. 
64 C.J. p 1261 note 96. 

14. Cal.—Robinson v. Raguet, 86 P. 

2d 821, 1 Cal.App.2d 533. j 

16. U.S.—Wlnnett v. Helvering, C.C. 
A.. 68 F.2d 614. 

Cal.—Garrison v. Edward Brown & 
Sons, 164 P.2d 877, 25 Cal.2d 473 
—Fitspatrlck v. Underwood, 112 
P.2d 8, 17 CaJ.2d 722—Sullivan v. 
Selten, 199 P.2d 816, 88 Cal.App.2d 
818—^Lucich V. Luclch, 172 P.2d 


73, 75 CaI.App.2d 890—Sayles v. 
Los Angeles County, 138 P.2(i 768. | 
69 Cal.App 2d 296—^Robinson v. Ra- 
quet, 36 P.2d 821, 1 Cal.App.2d 633. 
64 C.J. p 1261 note 96. 

Bvldentlary facts found held to rap¬ 
port finding of ultimate fact 
Cal.—'Sayles v, Los Angeles County, 
138 P.2d 768, 69 Cal.App.2d 295. 
xritlmate and rahsidiary findings 
Where ultimate finding of Judge Is 
I inconsistent with some of his sub¬ 
sidiary findings, ultimate finding can- 
[ not stand.—^Beckman v. Beckman, 103 
N.E.2d 228, 828 Mass. 250. 

! 16. U.S.—Wlnnett v. Helvering. C.C. 

, A., 68 F.2d 614. 

Cal.—^Fitzpatrick v. Underwood, 112 
P.2d 3, 17 Cal.2d 722—Sayles v. 
Los Angeles County, 138 P.2d 768, 
69 Cal.App.2d 296—White v. Rosen- 
stein, 26 P.2d 884, 134 Cal.App. 676. 
64 C.J. p 1262 note 97. 

17. Ind.—Smith v. Wells Mfg. Co., 
46 N.E. 1000, 148 Ind. 838. 

64 C.J. p 1262 note 98. 

18. U.S.—^Wlnnett v. Helvering, C. 
C.A., 68 F.2d 614. 

Cal.—^Forsythe v. Los Angeles R. Co., 
87 P. 24, 149 Cal. 669—White v. 
Rosensteln, 25 P.2d 884, 134 Cal. 
App. 676. 

19. Cal.—Quinn v. Rosenfeld, 102 P. 
2d 317, 15 Cal.2d 486. 

80. Cal.—Dinsmore v. Renfroe, 225 
P. 886. 66 Cal.App. 207. 

64 C.J. p 1262 note 6. 

Findings by Jury on special issues 
generally see supra 526-573. 

81. N.C.—Greene v. Mitchell County 
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I Board of Education, 75 S.E.2d 129. 

237 N.C. 336. 

64 C.J. p 1262 note 6. 

Other oonolnsloas not vitiated 

An erroneous conclusion of law 
would not vitiate other conclusions 
founded on valid findings of fact.— 
Ware v. Harkins, TexCiv.App., 228 
S.W.2d 637, refused no reversible er- 
I ror. 

' 28 . N.T.—^Dunckol v. Dunckel, 36 N. 

I E. 406, 141 N.T. 427. 

I 64 C.J. p 1262 note 7. 

las. Cal.—Krasky v. Wollpert, 66 P. 

309, 134 Cal. 338. 

64 C.J. p 1262 note 8. 

84. Ind.—Louisville, etc., R. Co. t. 
Craycraft, 39 NE. 523, 12 Ind.App. 
203. 

N.T.—^Morlson v. New Tork El. R. 
Co., 26 N.T.S. 640. 

85. N.J.—Monahan v. Seaboard Sure¬ 
ty Co., 18 A.2d 40. 126 N.J.Law 148. 

N.C.—Greene v. Mitchell County 
Board of Education, 75 S.E.2d 129. 
237 N.C. 336. 

64 C.J. p 1263 note 10. 

26. Or.—City Motor Trucking Co. v. 
Franklin Fire Ins. Co., 239 P. 812, 
11'6 Or. 102. 

64 C.J. p 1262 note 11. 

27. Minn.—^Leonard v. Green, 24 K. 
W. 915, 34 Minn. 137. 

64 C.J. p 1262 note 12. 

28. N.J.—^Monahan v. Seaboard Sure¬ 
ty Co., 18 A.2d 40, 126 N.J.Law 
148. 

N.C.—Greene v. Mitchell County 
Board of Education. 75 S.E,2d 129, 
237 N.C. 336. 

64 C.J. p 1262 note 13. 
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§ 638. Amendment or Correction 

a. In general 

b. Grounds 

a. In General 

As a genera) rule a trial court has power to amend 
or correct its findings of fact and conclusions of law. 

As a general rule, a trial court, at the proper time, 
has authority to change, modify, or correct its find¬ 
ings of fact and conclusions of law,29 including 
special findings of fact and conclusions of law;30 
and under some rules of procedure it is the manda¬ 
tory duty of the trial court to file amended findings 
where a party complies with the procedure pre¬ 
scribed for obtaining them.^i The trial court may 
amend and correct its findings so as to make them 
conform to the decision actually made,32 or to the 
facts as stipulated by the parties,33 although amend¬ 
ments should be limited to questions litigated at 
the trial.24 Where no findings of fact were made 
there can be no amendment thereof.35 

There is authority holding that, after making and 
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entry of record of its findirtg, the court has no pow¬ 
er to set aside such finding and without a new trial 
make another finding on the evidence that had been 
adduced and enter judgment thereon.®® In a juris¬ 
diction in which matters other than the material 
facts on which the judgment is based have no place 
in a special finding and can be presented only by a 
finding made for the purpose of an appeal, it has 
been held improper to seek to have a special finding 
take the place of a finding made for the purpose of 

appeal.37 

Findings supplementary to jury findings. The 
making of findings supplementary to those of the 
jury has been held not error,38 and is in any event 
not ground for complaint by the party requesting 
such supplementary findings.39 

Proposed findings are subject to change^® and may 
be followed by proposed amendments thereto.^^ 

Effect of denial of motion. The denial of a mo¬ 
tion to alter and amend findings is equivalent to 
a finding negativing the facts requested to be found 


29 . Cal.—Rears v. Rule, 163 P.2d 443. 
27 Cal.2d 131, certiorari denied 66 
S.Ct. 1022, 328 U.S. 843, 90 R.Ed. 
1617—Mather v. Mather, 140 P.2d 
808, 22 Cal.2d 713. 

D.C.—Rice V. Simmons, Mun.App., 63 
A.2d 587. 

Ind.—Jones v. Mayne, 65 N.E. 956, 
154 Ind. 400—Louisa Coleman Che 
Mah Punn v. Starke County Trust 
& Savings Bank, 184 N.E. 424, 98 
IndApp. 86, followed In Coleman 
Che Mah Punn v. Smith, 184 N.E. 
426, 98 lnd.App. 698. 

Iowa.—Penny v. Jacobson, 56 N.W.2d 
668, 243 Iowa 1383. 

Mass.—^Wolfe v. Laundre, 96 N.E.2d 
855, 327 Mass. 47. 

N.D.—Belakjon v. Hilstad, 36 N,W.2d 
637. 76 N.P. 298. 

€4 C.J. p 1263 note 17. 

Amendment of Jury verdict to in¬ 
clude findings by court see supra 
§ 617. 

Objections and exceptions see infra 
SS 662-657. 

Power of federal courts to amend 
findings see Federal Courts S 140. 
JUteratloa held not shown 

Ruling of trial Judge that plaintiff 
-could not recover on quantum mer¬ 
uit Unless he acted in good faith or 
substantially performed contract did 
not alter the Judge’s definite and con- 
■cluslve finding that unsigned agree-1 
ment was not adopted as oral con¬ 
tract between the parties.—Oman v. I 
Vickery, 62 N.E.2d 112, 318 Mass. 
780. 

^Rs6atering finding 

Where a trial Judge has made find¬ 
ings of fact before discovering a mis¬ 


laid request for a ruling of law, he 
can adopt the procedure of revoking 
his original finding and entering the 
same finding again at the time of his 
ruling on the mislaid request.—So¬ 
ciety of Jesus of New England v. 
Josefson, 29 N.E.2d G54, 307 Mass. 
608. 

Pindlngs of court 

Findings in final form when Judg¬ 
ment is rendered are findings of 
court, regardless of whether they 
were changed.—Louisa Coleman Che 
Mah Punn v. Starke County Trust 
& Savings Bank. 184 N.E. 424, 98 
lnd.App. 86, followed in Coleman 
Che Mah Dunn v. Smith. 184 N.E. 
426, 98 Ind.App. 698. | 

Merits of ooatrovorsy 

Court has power to correct errors 
in its fact findings, even as to mer¬ 
its, at any time before Judgment, 
where it has been Imposed on.—N. 
E. Redlon Co. v. Franklin Square 
Corp., 23 A.2d 370, 91 N.H. 602. 

30 . Ind.—Tri-City Electric Service 
Co. V. Jarvis, 186 N.E. 136, 206 
Ind. 6. 

64 C.J. p 1264 note 28 [c] (1), (2). 
Coadition 

Trial court need not withdraw find¬ 
ings and conclusion of law as condi- 
j tlon precedent to exercise of power 
to amend original findings.—Tri-City 
Electric Service Co. v, Jarvis, su¬ 
pra. 

31. Tex.—Wagner v. RIske, 178 S.W. 

! 2d 117, 142 Tex. 337. 

33 . Minn.—State Sash, etc., Mfg. 

Co. V. Adams, 60 N.W. 360, 47 Minn. 

; 899. 


33. S.D.—Burgi v. Rudgers, 108 N. 
W. 253, 20 S.D. 646. 

34. Minn.—Norton v. Metropolitan 
L. Ins. Co., 77 N.W. 639, 74 Minn. 
484. 

64 C.J p 1263 note 20. 

35. Ariz.—Filer v, Maricopa County, 
198 P.2d 131, 68 Aria. 11. 

36. 111.—Beard v. American Type 
Pounders Co., 123 Ill.App. 60. 

37. Conn.—Berry v. Hartford Nat. 
Bank & Trust Co., 7 A.2d 847, 126 
Conn. 615. 

38. Minn.—Schmitt v. Schmitt, 16 N. 
W. 643, 31 Minn. 106. 

Tex.—Matula v. Lane, 65 S.W. 604, 
22 Tex.Civ.App. 391. 

39. N.Y.—Round Lake Assoc, v. Kel¬ 
logg, 11 N.T.S. 859, 68 Hun 606. 

40 . Cal.—City of Los Angeles v. 
Blondeau, 15 P.2d 563, 127 Cal. 
App. 136. 

Inadvertent notations 

The court has power to correct 
Inadvertent notations it made on pro¬ 
posed findings submitted so as to 
; conform them to Its original inten¬ 
tion and determination as well as its 
action on a different set of findings. 
— People V. Foote, 273 N.T.S. 667, 
242 App.Dlv. 162, motion denied 5 
N.E.2d 362, 272 N.Y. 622, appeal dis¬ 
missed 7 N.E.2d 728, 273 N.Y. 629 and 
7 N.E.2d 729, 273 N.Y, 630. certio¬ 
rari denied Foote v. People of State 
of New York, 58 S.Ct 867, 302 U. 
S. 760, 82 L.Ed. 588. 

41 . Cal. — Boyd v. Superior Court In 
and for Los Angeles County, 279 
P. 672, 100 Cal.App. 33. 
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in such motion,^® and after denial of the motion 
it may not successfully be claimed that the court 
failed to pass on the issues of fact involved there- 
in.43 The rule, however, is inapplicable where 
both parties move for a specific finding on an issue, 
opposite in effect, and both motions are denied, 
since the application of the rule under such circum¬ 
stances would leave inconsistent findings,^* 

By successor or other judge. It has been held 
that findings may be corrected by the successor of 
the judge originally making them,^^ by g. judge 
other than the one who tried the cause but there 
is other authority which holds that a trial judge’s 
right to modify, change, or set aside his findings and 
conclusions resides only in him and is not transfer¬ 
able to his successor in office or any contemporane¬ 
ous judge of the same court. 

Effect of amendment. Amended findings control 
as to any previous conflicting findings, regardless 
of whether or not the previous findings have been 
superseded.'*® 

Notice of proposed amendment. Findings of fact 
may not be changed in a material manner without 
notice,*® although before judgment the court may 


change its conclusions of law without notice to the 
parties litigant.®® 

b. Grounds 

In general, the trial court may amend or correct 
flndinga of fact and conclusions of law on the ground that 
they are defective, incomplete, outside the Issues, or not 
supported by the evidence; and It may properly refuse to 
amend or correct findings and conclusions supported by 
the evidence or which are proper and sufficient, or to 
make amendments or corrections not supported by the 
evidence, or which are immaterial or outside the issues, 
or which would make the findings inconsistent. 

In general, the amendment or correction of find¬ 
ings of fact and conclusions of law by the trial 
court rests in its sound discretion.Hence, while 
the trial court may properly amend or correct its 
findings of fact and conclusions of law where the 
evidence is sufficient to support the amendment 
made,®® and should amend them as far as necessary 
to make them conform to the facts admitted,®® 
provided the nonconformity is material,®* or where 
they fail to follow the evidence and do not speak 
the truth to the detriment of the party complain¬ 
ing,®® generally speaking, it is required to amend 
or strike them only when they are not supported 


42. Minn.—^Nelson v. Dorr, 68 N.W. 

2d 876—Alsdorf v. Svoboda. 67 N. 
'W.2d 824—Johnson v. Johnson, 27 
N.W.2d 289, 223 Minn. 420—Motzko 
V. Motzko, 22 N.W.2d 920, 222 Minn. 
36—Droege v, Brockmeyer, 7 N.W. 
2d 538, 214 Minn. 182—^Herman v. 
Kelehan, 8 N.W.2d 687, 212 Minn. 
349—Martens v. Martens, 1 N.W.2d 
356, 211 Minn. 369—Lafayette 

Club V. Roberts, 285 N.W. 802, 196 
Minn. 606—Smith v. Benefit Ass’n 
of Ry. Employees, 244 N.W. 817, 
187 Minn, 202—Sheffield v. Clifford, 
243 N.W. 129, 186 Minn. 300—Na¬ 
tional Surety Co. v. Wlttich, 242 N. 
W. 646. 186 Minn. 93—Buro v. 

Morse, 237 N.W. 186, 183 Minn. 618 
—Seitz V. Union Brass & Metal 
Mfg. Co., 189 N.W. 686, 152 Minn, 
460, 27 A.L.R. 298—In re Malchow’s 
Estate, 172 N.W. 916, 148 Minn. 

53. 

64 C.J. p 1267 note 95. 

43. Minn.—Johnson v. Johnson, 27 
N,W.2d 289, 223 Minn. 420—Mar¬ 
tens V. Martens, 1 N.W.2d 366, 2111 
Minn. 369. 

64 C.J. p 1267 note 96. 

44. Minn.—Nelson v. Dorr, 68 N.W. 
2d 876. 

45. S.D.—Schmldtsrall v. Walshtown 
Tp., 129 N.W. 1042, 27 S.D. 103. 

64 C.J. p 1267 note 97. 

4i8. Cal.—^Mather v. Mather, 140 P. 
2d 808, 22 Cal.2d 718. 


Iowa.—Denny v. Jacobson, 55 N.W. 
2d 668, 243 Iowa 1383. 

47. Minn —Bahnsen v. Gilbert, 56 N. 
W. 1117, 65 Minn. 334. 

Wash.—State ex rel. Bloom v. Supe¬ 
rior Court in and for King County, 
18 P.2d 610, 171 Wash. 636. 

48. Tex.—Thompson v. San Pat 
Vegetable Co., Civ,App„ 207 S.W. 
2d 196, refused no reversible error. 

Sntlrely new set of findings 
Where the trial court filed an en¬ 
tirely new set of findings covering 
the whole case, which were complete 
In themselves and inconsistent with 
findings previously filed, trial Judge 
would be regarded as having Intended 
that amended findings should super¬ 
sede original findings and should con¬ 
trol in disposition of the case.—^Wa- 
ters V. Yockey, 192 S.W.2d 769, 144 
Tex. 692, answer to certified ques¬ 
tion conformed to, Civ.App., 193 S. 
W.2d 676. 

49. Cal.—^Wunderlln v. Cadogan, 17 
P. 713, 76 Cal. 617. 

64 C.J. p 1267 note 93. 

5a Cal.—Hume v. Llndholm, 258 P. 

1003, 85 Cal.App. 80. 

64 C.J. p 1267 note 94. 

51. N.T.—Tyng v. Halsted, 74 N.T. 
604. 

Motloa to BSt Mtlds findings of the 
court is addressed to the discretion 
of the trial Judge.—^Pocahontas Coal 
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I & Coke Co. V. Cook, C.C.A.W.Va., 74 
! F.2d 878. 

Xiimits of dlsoretion 

In action tried without Jury, trial 
Judge 1.S not limited, In exercise of 
sound Judicial discretion, in setting 
aside findings.—Menicl v. Orton 
Crane & Shovel Co., 189 N.E. 839. 
286 Mass. 499. 

Opening statement 
Denial of motion to strike from 
findings in receivership proceeding 
statement that by consent of parties 
the opening was considered as if Its 
contents had been received In evi¬ 
dence was held proper, where use of 
opening by court in making findings 
was in accordance with understand¬ 
ing between court and parties at 
hearing.—^New England Theatres v. 
Olympia Theatres, 192 N.E. 93, 287 
Mass. 485, certiorari denied E. M. 
Loew's, Inc., v. New England Thea¬ 
tres. 55 S.Ct. 609, 294 V.S. 713, 79 L. 
Ed. 1247. 

58. Cal.—Walker v. Etcheverry, 109 
P.2d 386, 42 Cal.App.2d 472. 

Minn.—Moriarty v. Maloney, 141 N. 
W. 186, 121 Minn. 286. 

53. Or.—Boothe v. Farmers', etc., 
Bank, 98 P. 609, 101 P. 390, 63 Or. 
676. 

54. Conn.—Waterbury Clock Co. 
Irion, 41 A. 827, 71 Conn. 264. 

64 C.J. p 1265 note 66. 

55. Wash.—City of Tacoma v. Ny¬ 
man, 281 P. 484. 164 Wash. 164. 



89 C.J.S. 


by the evidence®® or are outside the issues litigat- 
ed.67 

Findings of fact and conclusions of law may be 
amended or corrected on the ground that they are 
defective or incomplete,®® unresponsive to the is¬ 
sues,®® inconsistent,®® or contain a clerical error.^i 
Also they may be stricken on the ground that they 
are inconsistent or ambiguous and unnecessary, 
irrelevant®® or immaterial®^ to the issues, or relate 
to issues which were eliminated by the statements 
of counsel on both sides;®® and findings should be 
stricken where they relate to matters concerning 
which the court had stated that it would not rule,®® 
or which, because they were entered during vaca¬ 
tion, are void and at least constructively fraudulent 
as to plaintiff, as where they cut off his statutory 
right to dismiss his cause of action before the court 
announced its finding, caused his motion for a new 
trial to come too late, and cut off his right of appeal 
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from an adverse ruling on that motion.®^ 

On the other hand, the court may properly refuse 
to amend or strike immaterial findings,®* or findings 
supported by the evidence,®® even though they are 
conflicting;’^® and it may properly refuse amend¬ 
ment or correction where the decisive findings of 
fact are sustained by the evidence and support 
the conclusions of law,^l where the findings and 
conclusions already announced are proper and suffi¬ 
cient,or where the findings fairly present all facts 
for the proper presentation of every question which 
complainant could urge on appeal.^® 

The court may refuse a requested amendment or 
correction which appears in substance in another 
finding,which relates to an immaterial matter^® 
or to a matter not within the issues raised at the 
trial,'!® which is not supported by the evidence'!'! 
or record,'!® which is supported only by conflicting 
evidence'!® or is predicated on the mere statement 


SB. Minn.—'Kehrer r. Seeman, 236 N. 

W. 386, 182 Minn. 696. 

S7. Minn.—^Kehrer v. Seeman, supra. 
S& Mont.—Marlas River Syndicate 
V. Big West on Co., S8 P.2d 699. 98 
Mont. 264. 

59. Mont.—Marias River Syndicate 
V. Big West on Co., supra, 

60. Mo.—Borders v. Nlemoeller, 
App., 239 S.W.2d 666. 

61. Cal.—Williams v. Koenig, 28 P. 

2d 861. 219 Cal. 656—Beverly Fi¬ 
nance Co. V. Superior Court in and 
for Los Angeles County, 246 P.2d 
142, 112 Cal. App. 2d 381—Boyl&n 

V. Marine, 231 P.2d 92, 104 Cal. 
App. 2d 821. 

63. Conn.—^Dober rents v. Gregory, 
26 A.2d 476, 129 Conn. 67. 

63. Iowa.—^Denny v. Jacobson, 65 N. 

■W.2d 668. 243 Iowa 1383. 

Qnestiozui not at iasna 
N.Y.—Judy’s Confections v. A. & A. 
Const. Corp., 86 N.T.S.2d 396, 276 
App.Div. 674. 

64w N.T.—Judy's Confections v. A. & 
A. Const. Corp., supra. 

65. Cal.—San Juan Gold Co. v. San 
Juan Ridge Mut. Water Ass'n, 93 
P.2d 682, 34 Cal.App.2d 159. 

66. Cal.—Barker v. Phillips, 289 P. 
906, 107 Cal.App. 92. 

67. Ind.—^Isaacs v. Fletcher Ameri¬ 
can Nat Bank, 185 N.£. 154, 98 
Ind.App. 111. 

68. Conn.—Whalen v. Gleeson, 71 A. 
908, 81 Conn. 638. 

69. Kan.—^Doman Hunting & Fishing 
Ass'n V. Boman, 165 P.2d 438, 159 
Kan. 439—First Nat Bank v. Cot- 
tenglm. 66 PJd 293. 145 Kan. 380. 

Minn.—CbamberJin v. Twin Ports De¬ 


velopment Co., 261 N.W. 677, 196 
Minn. 68. 

Vt.—Wetmore v. B. W. Hooker Co., 
18 A.2d 181, 111 Vt 619. 

64 C.J. p 1265 note 64. 

70. Kan.—Doraan Hunting & Fishing 
Ass'n V. Doman, 156 P.2d 438, 169 
Kan. 439. 

Minn.—Chamberlin v. Twin Ports De¬ 
velopment Co., 261 N.W. 677, 196 
Minn. 68. 

64 C.J. p 1266 note 65. 

71. Kan.—First Nat Bank v. Cot- 
tengim, 65 P.2d 293, 145 Kan. 330. 

Minn.—Buro v. Morse, 237 N.W. 186, 
183 Minn. 618—^Jarvaise Academy 
of Beauty Culture v. St. Paul In¬ 
stitute of Cosmetology, 237 N.W. 
183, 183 Minn. 607. 

Nev.—Las Vegas Mach. & Kngineer- 
ing Works v. Koemlsch, 213 P.2d 
319, 67 Nev. 1. 

72. Colo.— Eitel v. Alford, 267 P.2d 
956, 127 Colo. 341. 

73. Conn.—^Appeal of James, 78 A. 
420, 83 Conn. 702. 

64 C.J. p 1266 note 63. 

74. Conn.—Drouln v. Chelsea Silk 
Co., 187 A. 904, 122 Conn. 129— 
Hartford-Connectlcut Trust Co. v, 
Cambell, 116 A. 186, 97 Conn. 261. 

75. Conn.—^Drouln v. Chelsea Silk 
Co., 187 A. 904, 122 Conn. 129. 

Vt.—^Wetmore v. B. W. Hooker Co., 
18 A.2d 181, 111 Vt 619. 

64 C.J. P 1266 note 67. 

78. Minn.—Sorenson v. School Dlst. 
No. 28 of Otter Tall County, 141 
N.W. 1106, 122 Minn. 69. 

After detenniiui>tio& of all issnes 
After decision responsive to all 

contentions of parties, it is ordinarily 

too late for counsel to raise new fact 

issue by motion for amended finding*. 
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—^Allen V. Central Motors, 283 N.W. 
490, 204 Minn. 295. 

Applicability of statute 
Where action on trial was by con¬ 
sent limited to question of applica¬ 
bility of a single subdivision of a 
statute, and court made findings pur¬ 
suant to such limitation, defeated 
party could not resort to another and 
additional subdivision of statute by 
motion for amended findings.—^Amer¬ 
ican Sur. Co, of N. Y. v. Greenwald, 
26 N.W.2d 681, 223 Minn. 37. 

Implied wamuaty 

Where defense of breach of Implied 
warranty was neither pleaded nor lit¬ 
igated by consent, defendants could 
not raise It for first time by motion 
for amended findings.—^Allen v. Cen¬ 
tral MoPors, 283 N.W. 490, 204 Minn. 
295. 

Freseatmeat aad dlsboaor 

Indorser's right to have present¬ 
ment of notes to maker and notice of 
dishonor could not be raised for first 
time on motion for amended findings, 
since. If indorser had made timely 
complaint, holder might have amend¬ 
ed pleadings and proved presentment 
and notice.—Allen v. Central Motors, 
supra. 

77. Conn.—^Frederick Raff Co. v. 
Murphy, 147 A. 709, 110 Conn. 234. 

Minn.—Yess v. Ferch, 16 N.W.2d 134, 
218 Minn. 32. 

Vt.—^Wetmore v. B. W. Hooker Co., 
18 A.2a 181, 111 Vt. 619, 

78. Conn.—Lesser v. Kline, 127 A. 
279, 101 Conn. 740. 

79. Conn.—^Droutn v. Chelsea Silk 
Co., 187 A 904, 122 Conn. 129— 
Smith v. Weiss, 121 A 828, 99 Conn. 
262. 

Minn.—Chamberlin v. Twin Ports De¬ 
velopment Co., 261 N.W. 677, 196 
Minn. 68. 
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that the witnesses testified in accordance with the 
request,*® which embodies matters merely eviden¬ 
tial,*^ which is in direct contradiction of the former 
contention of the party seeking it ,*2 or which would 
make the findings at variance with the decision of 
the court** or would completely destroy the deci¬ 
sion on the merits.*^ Original conclusions which 
are consistent with the findings should not be 
amended or changed so as to be contrary to the 
original findings where the findings are not 
changed.*® 

Failure of findings made to follow findings pro¬ 
posed is not ground for complaint.** 

§ 639, -Time of Amendment 

a. In general 

b. After judgment 

c. During or after term 

a. In General 

As a general rule a trial court may amend, correct, 
modify, or otherwise change its findings of fact and con* 
elusions of law before entry of judgment or decree. 

Generally speaking, a trial court may amend, 
correct, modify, or otherwise change its findings and 
conclusions before entry of judgment or decree,*'^ 


89 C.J.S. 

as in the case of additional findings, which may be 
made during the term and before entry of final 
judgment, as discussed infra § 643. Under the prac¬ 
tice in some jurisdictions, however, it has been held 
that the trial court has power to modify or amend 
its findings until the signing thereof,** and that the 
trial justice cannot review or change his conclusions 
of law and fact after the docket entry thereof has 
been made.*® It has also been held that the power 
of the trial judge to amend or change the findings 
exists until the judge has made a formal decision 
or finding which has been entered in the minutes and 
docket of the court,®® but once the decision be¬ 
comes a formal one and is formally entered in the 
records of the court, the judge may not thereafter 
amend or change the findings.Under some rules 
of procedure the trial court is required to file 
amended findings within a specified time after a 
party has made timely and proper request there¬ 
for.®* 

Within time for motion for new trial. There is 
authority holding that the court may amend find¬ 
ings and conclusions on or while a motion for new 
trial is pending,®* or after judgment and on motion 
for new trial,®^ and that it may do so without 


80. Vt.—Wetmore V. B. W. Hooker 
Co., 18 A.2(J 181, 111 Vt. 619. 

81, Minn.—Fairfield v. Hart, 102 N. 
W. 641, 139 Mich. 136. 

64 C.J. p 1266 note 72. 

88 . Minn.—Sorenson v. School Dist. 
No. 28 ot Otter Tall County, 141 
N.W. 1106. 122 Minn. 69. 

83. Conn.—^Farley-Harvey Co. V. 
Madden, 142 A. 469, 108 Conn. 93. 

84. N.Y.—Brennan v. Delaware, L. & 
W. R. Co., 92 N.Y.S.2d 612, appeal 
dismissed 106 N.Y.S.2d 368, 278 
App.Div. 886, affirmed 103 N.E.2d 
632, 803 N.Y. 411, motion granted 
106 N.E.2d 492, 303 N.Y. 907, cer¬ 
tiorari denied 72 S.Ct. 1073, 843 

U. S. 977, 96 Li.Ed. 1369, and Switch¬ 
men’s Union of North America v. 
Delaware. L. & W. R. Co., 72 S.Ct. 
1078, 343 U.S. 977, 96 L.Ed. 1869. 

85. Cal.—-Howe v. Deck, 116 P.2d 166, 
46 Cal.App.2d 669. 

86. Cal.—City of Los Angeles V. 
Blondeau, 16 P.2d 663, 127 Cal.App 
136. 

64 C.J. p 1266 note 74. 

87. Cal,—Engleman v. Green, 270 P. 
2d 127, 125 Ca\.App.2d Supp. 882. 

Ind.—Louisa Coleman Che Mah minn 

V. Starke County Trust & Savings 
Bank, 184 N.B. 424. 98 Ind.App. 86, 
followed in Coleman Che Mah Dunn 
v. Smith, 184 N.E. 426, 98 Ind.App. 
698. 

Mass.—^Wolfe v. Laundre, 96 N.E.2d 
866. S27 Mass. 47. 


N.H.—N. E. Redlon Co. v. Franklin 
Square Corp., 23 A.2d 370, 91 N.H. 
602. 

64 C.J. p 1264 note 26. 

Time of application for amendment 
see infra S 641 b. 

Change in Judgment to he entered 

Where flndings are filed which con¬ 
stitute the rendition of a Judgment, 
the court retains power to change the 
conclusions of law so as to point to 
a different judgment, and to enter a 
judgment different from that first an¬ 
nounced, and such power continues 
until the entry of the Judgment.— 
Mather v. Mather, 140 P.2d 808. 22 
Cal. 2d 713—^Brownell v. Superior 
Court of Yolo County, 109 P. 91, 167 
Cal. 703. 

Special findings and oonoluslons ot 

law may be amended at any time 
before final Judgment and during the 
period within which a bill of excep¬ 
tions containing the evidence may be 
filed.—Tri-Clty Electric Service Co. 
V. Jarvis. 186 N.E. 136, 206 Ind. 6— 
Whitcomb V. Stringer, 66 N.E. 443, 
160 Ind. 82—Jones v. Mayne, 65 N.E. 
956, 164 Ind. 400—Thompson v. Con¬ 
necticut Mut. Life Ins. Co., 38 N.E. 
796, 139 Ind. 326—^Dowell v. Talbot 
Paving Co., 38 N.E. 389. 138 Ind. 676 
—64 C.J. p 1264 note 28 [c] (2). 

88 . N.Y.—R. A. Freed & Co. v. Doe, 
283 N.y.S. 186. 

89. R.I.—Everett J. Horton & Co. v. 
Grlnnell, 199 A. 315, 60 R.I. 467. 
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90. D.C.—Rice v. Simmons, Mun. 
App„ 63 A.2d 687. 

Complete authority 
Until the trial judge makes a for¬ 
mal decision or finding which is en¬ 
tered In the minutes and docket of 
the court, he has complete authority 
to change or amend any informal or 
tentative decisions he may have made 
during the progress of the trial, even 
to the extent of reversing them.— 
Rice V. Simmons, supra. 

91. D.C.—Rice V. Simmons, supra. 
98. Tex.—^Wagner v. Riske, 178 S.W. 

2d 117, 142 Tex. 337. 

93. Cal,—Sears v. Rule, 163 P.2d 443, 
27 Cal.2d 131, certiorari denied 66 
S.Ct. 1022, 328 U.S. 843, 90 L.Ed. 
1617—Walker v. Etcheverry, 109 P. 
2d 386, 42 Cal.App.2d 472. 

Mo.—^Borders v, Niemoeller, App,, 239 
S.W.Sd 555. 

64 C.J. p 1266 note 47. 

Authority of court, under statute, to 
modify the flndings in ruling on 
motion for a new trial see New 
Trial § 211 b. 

Bight to set aside erroneous flndings 
of fact on a motion for a new trial 
see New Trial § 64 a. 

94. Cal.—Spier v. Lang, 63 P.2d 138, 
4 Cal.2d 711—^Price v, Schroeder, 
96 P.2d 949, 86 Cal.App.2d 700— 
Bureau of Welfare, California 
Teachers’ Ass’n, Southern Section 
V. Drapeau, 68 P.2d 998, 21 Cal.App. 
2d 138—Allen v. Blair, 66 P.2d 644, 
18 Cal.App.2d 227—Veterans’ Wei- 
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granting a new trial,or reopening the case for 
additional testimony.®® Also, it has been held that 
the trial court may amend its findings and conclu¬ 
sions at any time during which a motion for a new 
trial may rightfully be filed,but not thereafter,®® 
or after the expiration of the period within which a 
trial court can act on a motion for a new trial.®® 
After expiration of time for filing findings. 
Where the time for filing findings has expired, as 
discussed infra § 645, it has been held too late for 
the court to amend its findings by supplying omis¬ 
sions.^ 

Where case appealed. It has been held under the 
local practice in some jurisdictions that the court 
may amend its findings of fact and conclusions of 
law at any time before the cause is removed from 
the court by appeal,® and in others, that they may 
be amended at any time before argument of the 
appeal.® 

b. After Judgment 

Subject to statute or rule of court providing other¬ 
wise, a trial court, as a general rule, may not substan¬ 
tially amend, correct, modify, or otherwise change its 
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findings after entry of Judgment or docroo, but It may 
correct clerical errors or Inadvertent mistakes therein. 

Subject to statute or rule of court providing 
otherwise,* a trial court, as a general rule, may not 
substantially amend, correct, modify, or otherwise 
change its findings after entry of judgment or de¬ 
cree,® as by adding, as discussed infra § 643, strik¬ 
ing,® or substituting'^ findings, and the only remedy 
is by motion for new trial® or by appeal.® 

The power of the trial court to remedy clerical 
errors in its findings is inherent and is not abrogated 
or suspended by the pendency of an appeal or lost 
through lapse of time.^® Even after judgment, the 
trial court may correct a clerical error^^ or inad¬ 
vertent mistake,^® or supply an omission,^® or make 
such amendments in the findings as are not incon¬ 
sistent with, and do not afifect the validity of, any 
findings or conclusions on which the judgment 
rests,or correct purported findings to make them 
conform to the real findings made.^® Merely calling 
an error clerical, however, will not give the court 
power to correct a judicial error after judgment;®® 
and a judicial error is not subject to correction after 


fare Board v. Burt, 41 P.2d 58 7, 4 
Cal.App.2d 659. 

Power to modify findings on motion 
for new trial exercisable only in 
conjunction with a ruling on a mo¬ 
tion for a new trial see New Trial 
§ 211 b. 

95. Cal.—Spier v. Lang, 53 P.2d 138, 
4 Cal.2d 711—Bureau of Welfare, 
California Teachers' Ass’n, South¬ 
ern Section v. Drapeau, 68 P.2d 998, 
21 Cal.App.2d 138—Moore v. Levy, 
18 P,2a S62, 128 Cal,App. 687. 

96. Cal.—Moore v. Levy, 18 P.2d 362, 
128 Cal.App, 687. 

97. Ind.—Brown v, Powell, 176 N.E. 

241, 92 Ind.App, 467—^Apple v. 

Smith, 60 N.E. 466, 26 Ind.App, 659. 

96. Ind.—^Apple v. Smith, supra. 

99. Cal.—Gustafson v. Blunk. 41 P. 

2d 963, 4 Cal.App.2d 630. 
ruUMr and idgniaer after period 
The signing and filing of the formal 
documents changing the findings of 
facts and conclusions of law after the 
expiration of the period within which 
the trial court is authorized to act 
on A motion for a new trial did not 
make the action of the court too late 
where the minute order announcing 
the determination of the court to 
make the change was within the prop¬ 
er time.—Spier v. Lang, 53 P.2d 138, 4 
Cal. 2d 711. 

1. Tex.—Smith v. Grand High Court 
of Jericho of Texas, Civ.App., 31 

S.W.2d 192. 


2. Utah.—Panson v, Pappas, 206 P. 
261, 59 Utah 571. 

64 C.J. p 1266 note 63. 

3. Conn—Botticelli v. Winters, 21 
A.2d 381. 128 Conn. 210. 

4. Utah.—In re Bundy's Estate, 241 
P.2d 462. 

After njotloe of entry 

Under permissive statute the trial 
court could amend its findings on mo¬ 
tion made within ten days after no¬ 
tice of entry of Judgment.—Belakjon 
v. Hllstad, 36 N.W.2d 637, 76 N.D. 
298. 

6. Cal.—Stanton v. Superior Court 
within and for Los Angeles County, 
261 P. 1001, 202 Cal. 478—Jones v. 
Clover, 74 P.2d 617, 24 Cal.App.2d 
210 . 

N.r.—Brennan v. Delaware, L. & W, 
R, Co., 92 N.Y.S.2d 612, appeal dis¬ 
missed 105 N.Y.S.2d 368, 278 App. 
Dlv. 886, affirmed 103 N.E.2d 632, 
303 N.Y. 411, motion granted 106 
N.E.2d 492, 303 N.Y, 907, certiorari 
denied 72 S.Ct. 1073, 343 U.S. 977, 
96 L.Ed. 1369, and Switchmen’s Un¬ 
ion of North America v. Delaware, 
L, A W. R. Co., 72 S.Ct. 1073, 343 

U.S. 977, 96 L.Bd. 1369. 

64 C.J. p 1264 note 28. 

After dsoialoa 

After the rendition of a decision 
no substantial chajige can be made 
by the trial Judge in his decision, or 
in the findings of fact and conclu¬ 
sions of law directing Judgment.— 
Hydraulic Power Co. of Niagara Falls 

V. Pettebone-Cataract Paper Co., 186 
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N.T.S. 1, 194 App.Dlv. 819—President 
and Directors of Manhattan Co. v. 
Erland.sen, 36 N.Y,S,2d 136, affirmed 
43 N.Y.S 2d 639. 266 App.Div. 883, 
appeal denied 44 N.Y.S,2d 471, 266 
App.Div. 924. 

6. N.Y.—Progressive Construction & 
Leasing Co. v. Sayre, 161 N.T.S. 
218, 174 App.Div. 466. 

7. Idaho.—Lawrence v. Corbeille, 
164 P. 495, 28 Idaho 329. 

8. Cal—Jones v. Clover, 74 P.2d 517, 
24 Cal.App.2d 210. 

64 C.J. p 1264 note 32. 

9. Mont,—Merhar v. Powers, 236 P, 
1076, 78 Mont. 461. 

N.Y—J. H. & 8. Theatres v. Fay, 
267 N.Y.S. 64, 65. 236 App.Div. 820. 

10. Cal.— Boyl&n v. Marine, 231 P.2d 
92. 104 Cal.App.2d 321. 

Power of court to amend court rec¬ 
ords see Courts 9 232. 

11 . Cal.—Williams v. Koenig. 28 P. 
2d 351, 219 Cal. 666—Jones v. Clov¬ 
er, 74 P.2d 617, 24 Cal.App.2d 210. 

64 C.J. p 1264 note 34. 

18, N.Y.—Swing V. Wanamaker, 124 
N.T.S. 231, 189 App.IWv. 627. 

64 C.J. p 1264 note 36. 

13. Minn,—Rockey v. Meyers, 158 N. 

W. 787. 184 Minn. 468. 

14. N.Y.—Judy's Confections v. A. & 
A. Const. Corp., 86 N.Y.S.2d 896, 
276 App.Div. 674. 

16. S.D.—SchmidtgaJl v. Walshtown 
. Tp., 129 N.W. 1042, 27 S.D. 103. 

16. Cal.—^McKannay v. McKannay, 
230 P. 218, 68 CaLApp. 709. 
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judgment,even though it was made inadvertent¬ 
ly.!* In an action for an accounting, an amend¬ 
ment, after judgment and on motion for new trial, 
of the findings listing the specific items of the ac¬ 
count has been held not prejudicial.!* 

After interlocutory judgment. Findings or con¬ 
clusions made at the time of the entry of an inter¬ 
locutory judgment are subject to change or modifica¬ 
tion at the time of entry of the final judgment .20 

c. During or after Term 

SubJ«et to the rules with respect to amendments after 
Judgment and in the absence of a statute or rule of court 
providing otherwise, the trial court generally may amend, 
modify, set aside, or otherwise change its findings at any 
time during the term at which they were rendered, but 
not, except as to clerical errors or omissions, at a sub¬ 
sequent term. 

Subject to the rules with respect to amendment 
after judgment, as discussed supra subdivision b 
of this section, and in the absence of a statute or 
rule of court providing otherwise, the trial court 
may amend, modify, set aside, or otherwise change 
its findings at any time during the term at which 
they were rendered.^! The power of a court to 
change its findings at a subsequent term has been 
denied,** although, where an amendment relates 
merely to correction of obvious mistakes or omis¬ 
sions, the court may amend findings and conclusions 
after expiration of the term.** 

In vacation. After adjournment of the term and 
in vacation the court may not revise or alter its 
findings,** and statutes authorizing entry of a 
judgment in vacation, discussed in Judgments § 
114, do not authorize the court to change its findings 
in vacation.*^ 
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§ 640. -Method of Seeking Amehilment 

or Correction 

Either party may requeet the amendment and cor¬ 
rection of flndingt by the court, but In so doing the 
method, If any, prescribed by statute should be folfowed- 

The amendment and correction of findings by the 
court may be made at the suggestion of either par¬ 
ty.** Where the method of seeking amendment or 
correction of findings is prescribed by statute, such 
method is ordinarily deemed exclusive.*^ Under 
some rules of procedure a request for amended find¬ 
ings should be in writing,** it should be presented to 
the trial court within a specified number of days aft¬ 
er the original findings and conclusions have been 
filed,** and it should specify the amended findings 
which the party making the request desires the trial 
court to make and file.** The method of attempting 
to correct a finding by substituting the draft find¬ 
ing for a major part of the finding as made has been 
disapproved.*! 

On motion to vacate judgment and substitute a 
different judgment because of an incorrect or er¬ 
roneous conclusion of law not supported by the 
findings of fact, the court may not change its find¬ 
ings of fact.** 

§ 641. -Motions to Amend, Correct, or 

Otherwise Change 

a. In general 

b. Time for making 

c. Hearing 

a. In General 

A motion to amend, correct, or otherwise change 
the findings and conclusions of the court, which is in¬ 
sufficient in its form and requisites, may bs denied. 

A motion to amend, correct, or otherwise change 
the findings and conclusions of the court, which is in¬ 
sufficient in its form and requisites, may be denied,** 


X7. Cal.—Beverly Finance Co. v. Su¬ 
perior Court in and for Lios Angeles 
County, 246 P.2d 142, 112 Cal.App.2d 
281. 

18. Cal.—McKannay v. McKannay, 
230 P. 218, 68 CaUApp. 709. 

19. Cal,—«ears v. Rule, 163 P.2d 448, 
27 Cal.2d 131, certiorari denied 66 
S.Ct. 1022, 328 U.S. 848, 90 L.Ed. 
1617. 

ao. Cal.—^Davld v. Goodman, 250 P. 

2d 704. 114 Cal.App.2d 671. 

81. Colo,—Grayblll v. Cornelius, 246 
P. 1029, 79 Colo. 498. 

64 C.J. P 1264 note 41. 

88. Utah.—^Holm v. Davis, 126 P. 
408, 41 Utah 200, 44 Li.R.A.,N.S., 
89. 

64 C.J. p 1265 note 42. 


83. Ind.—Chicago, I. & S. R. Co. v. 
Taylor, 108 N.E. 1, 183 Ind. 240. 

64 C.J. p 1266 note 43. 

84. Colo.—Wilson V. Collin, 102 P. 
21, 46 Colo. 412. 

Vt,—^Barnes v. Albert, 88 A. 816, 87 
Vt. 261, 

88. Colo.—Wilson v. Collin, 102 P. 
21, 46 Colo. 412. 

86. Ind.—Jones v. Mayne, 55 N.E. 
956, 164 Ind. 400. 

Motion for new trial as proper rem¬ 
edy aee New Trial $ 64 a. 

87. Conn.—Gaucso v. Levy, 93 A. 
136, 89 Conn. 169. 

64 C.J. p 126$ note 76. 

Methods of raising objections see in¬ 
fra I 664. 


38. Tex.—Wagner v. Rlske, 178 S. 

W.2d 117, 142 Tex. 337. 

89. Tex.—Wagner v. Rlske, supra— 
Hillert V. Melton, Civ.App., 64 S. 
W.2d 991, error refused. 

30. Tex.—^Wagner v. Rlske, 178 S.W. 
2d 117, 142 Tex. 337. 

31. Conn.—Eastern Sportswear Co. 
V. S. Augstein & Co., 106 A.2d 476, 
141 Conn. 420—K. B. Noble Co. v. 
Poplelarczyk, 8 A.2d 83, 125 Conn. 
699. 

32. Cal.—^Dahlberg v. Girsch, 107 P. 
616, 167 CaL 824—Jones v. Clover, 
74 P.2d 617. 24 Cal.App.2d 210. 

33. Mich,—^Wisconsin Chair Co. v. 
Barton, 166 N.W. 406, 189 Mich. 648. 

64 C.J. p 1266 note 79. 
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as where the motion or request is not accompanied 
by a required transcript of testimony supporting it,** 
or where the party seeking an amendment fails to 
submit his proposed amendments as required by 
rules of court.** It has been held that a motion 
to modify the findings by striking therefrom certain 
expressions, made at a term subsequent to that at 
which the judgment was rendered, is ineffective 
where not based on anything in the record or any 
note or memorandum by which the record may be 
corrected.*® 

Motion dual in form is properly overruled if 
cither part thereof should have been denied-*^ 

b. Time for Making 

Motions for the amendment and correction of find* 
inos must bs timely and are properly denied where made 
too late. 

An application for amendment of findings is prop¬ 
erly denied where made too late.** Subject to stat¬ 
ute or rule of court providing otherwise,** after 
entry of judgment a motion will not lie to amend 
or change findings of fact,^® complainant's remedy 
at that time being by motion for a new trial,or 
for an order relieving him of any default in submit¬ 
ting a request for findings and conclusions of law 
and a motion to amend findings after judgment is 
not authorized by statutes permitting motions to 
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vacate judgments** or by statutes authorizing mo¬ 
tions to substitute a judgment that should have been 
given as matter of law on the findings made where 
the judgement already given is an incorrect con¬ 
clusion from such findings.** 

c. Hearing 

On a motion or other application to amend or eorrect 
findings, the court may consider the correction requested 
at a whole and any satlafactory evidence thereon. 

On a motion or other application to amend or 
correct findings, the court may consider the cor¬ 
rection requested as a whole,*® and may consider 
any satisfactory evidence.** The court is not re¬ 
quired to act singly on each of the proposed changes 
or modifications,*^ or to state any reason for its 
ruling thereon.*® The court may decline to adopt 
any proposed change or modification of the findings 
by simply denying the motion therefor.*® 

§ 642. -Amendment by Court Sua 

Sponte 

In a proper case the trial court may amend, eorrect, 
or otherwise change Its findings of fact and eonelualona 
of law on lit own motion. 

In a proper case the court may amend, correct, 
or otherwise change its findings and conclusions 
on its own motion.®® 


Motion to amend, eorrect, or other¬ 
wise change findings and conclu¬ 
sions of the court as a method of 
objecting to defective findings and 
conclusions see infra S 664. 

Bliwilaar to motion for new trial 
Colo.—Eltel V. Alford, 267 P.2d 966. 

127 Colo. 841. 

Xotion ooaetmed 

Motion filed by defendant in action 
to recover balance due under contract j 
though designated as a motion for 
new trial, was held In effect a reauest j 
that finding for plaintiff be corrected 
on ground that finding was inconsist¬ 
ent with rulings made by Judge and 
should not have included two items 
for extras.—Wolfe v. Laundre, 96 N. 
E.2d 665. 327 Mass. 47. 

34. Conn.—^Banks r. Warner, 84 A. 
326, 86 Conn. 613. 

38. Mich.—^Wisconsin Chair Co. v. 
Barton, 166 N.W. 406. 189 Mich. 
648. 

36. Ind.—Moore v. Moore, 136 KB, 
362, 81 lnd.App. 169. 

87. Ind.—Overbay v. Fisher, 116 N. 
B. 366, 64 Ind.App. 44. 

38. Tex.—^Martin v. Cage, Cly.App., 
136 S.W.2d 161. 

64 C.J. p 1266 note 86. 

Tima of amendment see supra f 039. 


Belief from default 
Fact that counsel was out of town 
and received no notice or copy of 
findings did not relieve movants for 
amendment of findings of their de¬ 
fault in falling to file such motion 
within time provided by Rules of Civ¬ 
il Procedure.—In re Bundy’s Bstate, 
Utah, 241 P,2d 462. 

39« Utah.—In re Bundy's Estate, su¬ 
pra. I 

40. Cal.—Hole v. Takekawa, 132 P. 

445. 165 Cal. 372. j 

N.Y.—Brennan v. Delaware, JU & W. 
R, Co., 92 N.T.S.2d 612, appeal dis¬ 
missed 106 N.T.S.2d 368, 278 App. 
Div. 886. aifirmed 103 N.B.2d 632, 
803 N.T. 411, motion granted 106 
N.E.2d 492, 303 N.T. 907, cerUorarl 
denied 72 S.Ct. 1078, 343 U.S. 977, 
96 lj.Ed. 1369, and Bwltchmen’a 
Union of North America v. Dela¬ 
ware L. & W. R. Co., 72 S.Ct. 1073, 
343 U.S. 977, 96 L.Ed. 1369. 

41. Cal.—^Dahlberg v. Glrsch, 107 P. 
616, 167 Cal. 324. 

64 GJ. p 1266 note 87. 

48. N.T.—Brennan v. Delaware, D. 
& W. R. Co.. 92 N.T.S.2d 612, ap¬ 
peal dismissed 106 N.T.S.2d 868, 
278 APP.IMV. 886, affirmed 103 N.E. 
2d 632, 803 N.T. 411, motion grant¬ 
ed 106 M.E.2d 492. 803 N.T. 907, 
certiorari denied 72 S.Ct 1078. 348 
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V.S. >77, ,6 I..Eid. 1S». and Bwitcb- 
men’s Union of North America v. 
Delaware, D. 4 j W. R. Co., 72 S.Ct. 
1073, 843 U.S. 977, 96 L.Bd. 1889. 

43. Cal.—^Hole v. Takekawa, 182 P. 
446, 166 Cal. 872. 

44. Cal.—^Hole v. Takekawa, supra. 

46. Conn—^Ematrudo v, Gordon, 123 

A. 14, 100 Conn. 163. 

64 C.J. p 1266 note 90. 

46. S.D.—Schmldtgall v. Walshtown 
Tp.. 129 N.W. 1042. 27 S.D. 108. 

64 C.J. p 1266 note 91. 

47. Colo.—Eitel V. Alford, 267 P.2d 
966, 127 Colo. 341. 

48. Colo.—^Eltel y. Alford, supra. 

49. Colo.—Eltel v, Alford, supra. 

60. Ind.—Jones v. Mayne. 56 N.E. 
966, 164 Ind. 400—-Louisa Coleman 
Che Mah Dunn v. Starke County 
Trust & Savings Bank, 184 N.B. 424, 
98 Ind.App. 86, followed In Cole¬ 
man Che Mah Dunn v. Smith, 184 
N.E. 426, 98 Ind.App. 698. 

64 C.J. p 1266 note 92. 

OoufteuottvelF fraodoleat entry 
Court had power to set aside, of 
Its own motion, void and construc¬ 
tively fraudulent entry during vaca¬ 
tion announcing finding and judgment 
for defendant—Isaacs v. Fletcher 
American Nat Bank, 186 N.B. 164, 
98 Ind.App. lit 
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§ 643. Additional Findings 

a. In general 

b. Request 

c. When granted or refused 
a. In General 

In a proper case the trial court has power to make 
further or additional findings. 

In general the trial court has power to supplement 
its findings with further or additional findings, 
so that they truly express that which was actually 
passed on and decided ;52 and in a proper case, 
where there is compliance with the procedure pre¬ 
scribed by rule, it has been held to be the manda¬ 
tory duty of the trial court to make and file addi¬ 
tional findings.Additional findings, at least those 
of a substantial nature, must be made within the 
time allowed therefor by statute or rule, and may 
not be made subsequent thereto.^^ Ordinarily they 
may be made during the term and before entry of 
final judgment,^®' but under the varying statutes 
or rules of court they cannot be made after judg¬ 
ment,®^® or after the term,®"® or a specified time aft¬ 
er adjournment of the court,except to add mat¬ 
ter in amplification or explanation of the findings 
already made.®>2 However, it has been held that 
the court has power to rule on proposed findings 
of fact and conclusions after the entry of judgment, 
provided such rulings are not inconsistent with, or 
do not affect the validity of, findings of fact and 
conclusions of law on which the judgment rests;®® 
and it has also been held that after judgment it 
may supply omissions in the findings,®^ or make 
findings on additional points not touched on in the 


findings already made, where the additional find¬ 
ings merely state facts disclosed by the record and 
do not change the original judgment or the original 
findings.®2 Under some statutes the trial court, 
in ruling on a motion for new trial, may add to the 
findings in a proper case,®2 but it cannot do so after 
the expiration of the period within which a trial 
court can act on a motion for a new trial.®^ 

b. Bequest 

A party who desires additional findings of fact or 
conclusions of taw should make a proper request therefor. 

Where the findings of fact and conclusions of law 
do not pass on all the material issues or are other¬ 
wise incomplete, an aggrieved party should request 
additional findings or conclusions.®® However, no 
request is necessary as to additional findings on 
points on which the court has previously declined 
to pass,®® and, where the court has failed to find 
on material issues, a party is entitled, on request, 
to additional findings embracing such issues despite 
his failure to raise the question before the findings 
were filed.®*^ Additional findings of fact and con¬ 
clusions of law may be obtained in the form of 
interrogatories and the judge’s answers thereto 
where the trial judge consents to such practice and 
there is no statute to the contrary;®® however, it 
has been held not error to overrule a request for 
additional findings of fact where the request is in 
the form of questions practically constituting a 
cross-examination of the court on findings that 
have been made.®® No effort should ever be made 
to add to a finding any facts which are inconsistent 
with those found without also seeking to strike the 


51. Mont.—O’Keefe v. Routledge, 103 
P.2d 307, 110 Mont. 138, 148 A.L.B. 
409. 

52. Mont.—O’Keefe ▼. Routledge, 
Bupra. 

53. Tex.—Wagner v. Riske. 178 S.W. 
2d 117, 142 Tex. 337. 

54. Tex.—Ivey v. Neyland, Clv.App., 
11 S.W.2d 608. 

AppUoatloa or regtiBBt for addition¬ 
al findings is properly denied where 
made after the time allowed therefor 
by statute or rule.—Martin v. Cage, 
Tex.Civ.App.. 135 S.W.2d 161—Hlllert 
V. Melton, Tcx.Civ.App., 64 S.W’.2d 
891, error refused. 

55. Colo.—Graybill v. Cornelius, 246 
P. 1029, 79 Colo, 498. 

64 C.J. p 1267 note 99. 

56. Neb,—^Wachsmuth v. Orient Ins. 
Co., 68 N.W. 935, 49 Neb. 690. 

64 C.J. p 1267 note 1. 

57. Okl.—First Nat. Bank of Ard¬ 

more V. Commissioners of the Land 
Office, 260 P. 69. 127 Okl. 190. | 


Vt.—Barnes v. Albert, 88 A. 815, 87 
Vt. 261. 

58. Tex.—^De Bruin v. Santo Domin¬ 
go Land & Irrigation Co., Civ.App., 
194 S.W. 664. 

59. Kan.—Walsh v. Hill, 246 P. 997, 
121 Kan. 246, 

64 C.J, p 1267 note 8. 

00. N.T.—Rosen v. Weinstein, 277 
N.T.S. 278, 242 App.Dlv. 726. 

I 61. Minn.—Rockey v. Meyers, 158 N. 

I W. 787, 134 Minn. 468. 

I Xnadvertant omiasioa 

Wls.—Hansen v. Allen, 98 N.W. 806, 

I 117 Wls. 61. 

63. Mont.—O'Keefe v. Routledge, 103 
P.2d 307, 110 Mont 138, 148 A.L.R. 
409. 

WKers original Jndguent and SaOlags 
entered at aame ttwe 

Mont.—O'Keefe v. Routledge, supra. 

63. Cal.—^Walker v. Bteheverry, 109 
P.2d 886. 42 Cal.App.2d 472. 

jrUing of amended complaint 

I In cause tried without a Jury, court 
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had statutory power to change or add 
to findings if there was evidence to 
support such action, irrespective of 
whether amended complaint wan filed. 
—^Walker v. Bteheverry, supra. 

64. Cal.—Gustafson v. Blunk, 41 P. 
2d 963, 4 Cal.App.2d 630. 

65. Minn.—Rockey v. Meyers. 158 N. 
W. 787, 134 Minn. 465. 

64 C.J. p 1267 note 6. 

Proper remedy for the omission to 
find on an issue litigated is by appli¬ 
cation to the court for a finding.— 
Rockey v. Meyerd, supra—^Warner v. 
Foote, 41 N.W. 936, 40 Minn. 176. 

66. Minn.—State v. Germania Bank, 
114 N.W. 661, 103 Minn. 129. 

67. Wls.—Wells V. McGeoch, 35 N. 
W. 769, 71 Wls. 196. 

64 C.J. p 1267 note 8. 

68. Tex.—^Berryman v. Froneberger, 
Clv.App., 266 S.W. 232. 

69. Kan.—Carolene Products Co. v. 
Mohler. 102 P.2d 1044, 152 Kan. 2 
—lola Oil & Gas Co. v. Strauss, 803 
P. 1111, 110 Kan. 608. 
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latter.70 Under some statutes or rules of procedure 
a request for further or additional findings should 
be in writing,71 it should be presented to the trial 
court within a specified number of days after the 
original findings and conclusions have been filed,7^ 
and should specify the further additional findings 
desiredJ^ 

Motion or application. In various jurisdictions 
the remedy of a party objecting to incompleteness 
is by motion to the trial court for additional find¬ 
ings,7^ although in a jurisdiction where under the 
local practice the proper remedy is by motion for 
new trial, as discussed in New Trial § 64 a, it has 
been held that motions for additional findings are 
not authorized,75 and that it is not error for the 
court to overrule a motion to add to findings.7fi 

Hearing of motion. If it defers actual decision 
thereon until after hearing, the court may properly 
reduce its tentative conclusion to writing before it 
has heard the parties on a motion for additional 
findings.77 

c. When Granted or Eefused 

The court may make additional findings where there 
Is evidence to support them, they are material to the 
case, and equivalent findings have not already been made. 

The court may make additional findings where 


TRIAL §643 

there Js evidence to support such action.78 It 
has been held improper to refuse to make specific 
additional findings requested where, or only where, 
the court has failed to find on a material issue, 
and where additional findings requested thereon are 
sustained by undisputed evidence,79 or by such a 
preponderance of evidence that a finding to the 
contrary would not be sustained.^® Although the 
party requesting additional findings cannot compel 
the trial court to find in a particular way, where 
particular findings are requested, the trial court 
should respond to the request by finding as it may 
deem the record to justify,®^ 

The court may refuse additional findings of fact 
and conclusious of law where those already made 
are proper and adequate, cover the material issues 
of the case, and fully protect the rights of the par¬ 
ties where those made are sustained by the 
evidence and are sufficient to supix)rt the conclu¬ 
sions of law;83 where the additional findings and 
conclusions are equivalent to those already made,®^ 
or are sufficiently included in the findings made;®^ 
where the facts as to which a finding is requested 
sufficiently appear of record;®® where the additional 
findings requested are evidentiary in character87 
and would not change the conclusions of law;®® 
where the requested additional findings are imma- 


70. Conn,—Saunders v, Saunders, 98 
A.2d 816, 140 Conn. 140. 

71. Tex.—^Wagrner v. Riske, 178 S.W. 
2d 117, 142 Tex. 337. 

72. Tex.—^Wagner v, RJske, supra— 
Hlllert V. Melton, Olv.App., 64 S.W, 
2d 991, error refused, 

73. Tex.—^Wagner v. Riske, 178 S.W. 
2d 117, 142 Tex. 337. 

74. Or.—Umatilla Irr. Co. v. Barn¬ 
hart, 80 P. 37, 22 Or. 389. 

64 C.J. p 1268 note 11. 

75. Ind,—Gross Income Tax Divi¬ 
sion of Ind. V. Surface Combustion 
Corp., Ill N.E!.2d 60, certiorari de¬ 
nied Gross Income Tax Division, 
Ind., Department of State Revenue, 
State of Ind, v. Surface Combus¬ 
tion Corp., 74 S.Ct. 61, 346 U.S. 829, 
98 L,.Ed. 363, and 74 S.Ct, 62, 346 

U. S. 829, 98 D.Ed. 354—^Wilkinson 

V. First Nat. Bank, 14 N.B.2d 630, 
214 Ind. 513. 

75. Ind.—Gross Income Tax Division 
of Ind. V. Surface Combustion 
Corp., Ill N.E,2d 60, certiorari de¬ 
nied Gross Income Tax Division, 
Ind., Department of State Revenue, 
State of Ind. v. Surface Combus¬ 
tion Corp., 74 S.Ct. 61, 346 U.S. 829. 
98 L.Ed. 863, and 74 S.Ct, 62, 346 

U. S. 829, 98 L..Bd. 364—Wilkinson 

V. First Nat, Bank, 14 N.E.2d 630, 
214 Ind. 613. 

64 C.J. p 1268 note 18. 


77. Kan.—lola Oil & Gas Co. v. | 
Strauss, 203 P. 1111, HO Kan. 608. ^ 

78. Cal.—^Walker v. Etcheverry, 109 j 

P.2d 385, 42 Cal.App.2d 472. ] 

79. Minn.—Bahr v. Union Fire Ins. 
Co., 209 N.W. 490, 167 Minn. 479. 

64 C.J, p 1268 note 16. 

80. Minn.—Bahr v. Union Fire Ins. 
Co., supra—Turner v, Fryberger, 
108 N.W. 1118, 109 N.W. 229, 99 
Minn. 236. 

81. Tex.—Wagner v. Riske, 178 S.W. 

I 2d 117, 142 Tex. 837. 

82. Colo.—Eltel v. Alford, 267 P.2d 
966, 127 Colo. 841. 

Kan.—-Carolene Products Co. v. Mohl- 
er, 102 P.2d 1044, 162 Kan. 2— 
Goodman v. Malcolm, 68 P. 664, 9 
Kan.App, 887. 

Tex.— Plaza Co. v. White, Clv.App., 
160 S.W.2d 312, error refused— 
Holmes v. Lawrence, Civ.App., 118 
S.W.2d 900, error dismissed. 

Befosal to make further flndlags held 
not error 

(1) Generally.—Barreda v. Barre- 
da, Tex,Civ.App., 216 S.W.2d 1009. 

(2) It Is not improper to refuse to 
make additional findings, at least to 
the extent of making fuller findings, 
where the evidence discloses that, 
while a few additional facts might 
have been Included in the findings, 

479 


the material facts were Included and 
the findings made Justify the conclu¬ 
sion reached.—Dyer v. Starlhut, 78 
P.2d 900. 147 Kan. 767. 

(3) Where findings of fact showed 
amount of compensation to which 
testamentary trustees were entitled 
for services performed, refusal to re¬ 
late in findings all services performed 
by trustees was not error,—Achen- 
bach v. Baker, 118 P.2d 684, 164 Kan. 
262. 

83. Minn.—Lafayette Club v. Rob¬ 
erts. 265 N.W. 802, 196 Minn. 605— 
Kehrer v. Seeman, 236 N.W. 386, 
182 Minn. 596—Bahr v. Union Fire 
Ins. Co.. 209 N.W. 490, 167 Minn. 
479—Kent v. Costln, 163 N.W. 874, 
130 Minn. 450. 

84. S.D.—St. Paul, etc., R. Co. v. 
Howard. 119 N.W. 1032, 23 S.D. 34. 

85. Tex.—^Austin v. Freestone Coun- 
j ty, Clv.App., 288 S.W. 870. 

I 86. Conn.—Contlno v. Turello, 126 A. 

I 726, 101 Conn. 655. 

87. Minn.—Sandstone Spring Water 
Co. V. Kettle River Co., 142 N.W. 
885, 122 Minn. 610. 

Tex.—Holmes v. Lawrence, Civ,App„ 
118 S.W.2d 900, error dismissed. 

88. Minn.—Kehrer v. Seeman, 286 N. 

W. 386, 182 Minn. 696. 
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terial,8« or inapplicable to the facts in the caae;®® 
where there is no evidence in support of the ad¬ 
ditional finding,®! or it is supported only by con¬ 
flicting evidence,®2 or the evidence is not conclusive 
in favor of the proposed finding;®® where the 
additional findings are in conflict, or inconsistent, 
with evidentially supported findings already made 
where the additional findings requested constitute 
merely a statement of a party's theory of the case at 
variance with the findings of the court where 
the granting of additional findings rests in the dis¬ 
cretion of the trial court and no abuse thereof 
is shown;®® where the requested additional finding 
is made without any reason given for its late filing 
and the draft finding accompanying it consists of 
allegations taken from the printed record in the 
original case or are immaterial;®^ or where no 
prejudicial error results from refusal of additional 
findings.®® Additional findings which go beyond the 
issues made by the pleadings should not be made.®® 

Where a motion to make additional findings is 
made the court is not required to act singly on 
each of the proposed additions,! or to state any 
reason for its ruling thereon.® It may decline to 
adopt any proposed additional finding by simply 
denying the motion therefor,® and it has been held 
that the trial court is justified in failing to reply to 
a request for additional findings, where it had 
previously considered and refused a request for 
the very same findings."* 


Effect of denial of motion. The denial of a mo¬ 
tion for an additional finding has been held equiva¬ 
lent to a finding in favor of the other party on the 
issue.S 

Form and sufficiency of additional findings. Ad¬ 
ditional findings will be construed in connection 
with the original findings and are not required to 
be complete and sufficient in themselves.® 

§ 644. Venire de Novo 

The remedy of venire de novo, although generally 
applicable only to Jury trials, in some Jurisdictions is 
also employed to reach defects In form In findings by 
the court. 

Although technically the remedy of venire de 
novo is appropriate only to jury trials, there is such 
a close similarity between verdicts by the jury and 
findings by the court that the courts in at least one 
jurisdiction have employed the term in designating 
the remedy available when the findings of a court 
are defective in form.*^ The motion reaches defects 
apparent on the face of the record,® and is available 
and properly granted where findings are so indefi¬ 
nite, uncertain, and ambiguous that they cannot 
sustain the judgment.® It has been said, however, 
that this is the sole instance in which the remedy 
may be invoked,!® and that in case of a special find¬ 
ing of facts it will not be awarded unless the find¬ 
ing is defective in form.!! 


89. Tex.—^Holmee v. I.awrence. Civ. 
App., 118 S.W.2<1 900, error dls- 
miased—^Austin v. Freestone Coun¬ 
ty, Clv.App., 288 S.W. 870. 

90* Colo.—Downing v. Drnest, 92 P. 
230, 40 Colo. 137. 

91. Kan.—^Horney v. Buflenbarger, 
219 p,2(l 345, 169 Kan. 342—^Doman 
Hunting Sc Fishing Asa'n v. Do- 
man. 155 P.2d 438, 169 Kan. 439. 

Spaonlatloii 

Where plaintiff’s request for an 
additional finding in effect called on 
trial court to speculate, request was 
properly refused.—Nelson v. Travel¬ 
ers Ins. Co.. 80 A.2d 75, 113 Vt. 86. 

92. Conn.—Saunders v. Saunders. 98 
A.2d 816, 140 Conn. 140. 

93. Minn.—Kent v. Costin, 163 N.W. 

874, 130 Minn, 460—Mann v. Lamb, 
85 N.W. 827, 83 Minn. 14. I 

64 C.J. p 1268 note 23. ' 

94. Minn.—^National Surety Co. v.! 
Wittich. 242 N.W. 646. 186 Minn. 
93—Kent v. Costin. 168 N.W. 874, 
130 Minn. 460—Banning v. Hall, 
72 N.W. 817, 70 Minn, 819. 

Tex.—Wade v. Taylor, Clv.App., 228 

8.W.2d 922—^Plaza Co. v. White, 
Ciy.App., 160 S.W.2d 312, error re¬ 
fused—Holmes T. Lawrence, Civ. 


App., 118 S.W.2d 900. error dis¬ 
missed—Brady v. Garrett, Civ. 
App., 66 S.W.2d 602. 

96. Tex.—^Holmes v. Lawrence, Civ. 
App., 118 S.W.2d 900, error dis¬ 
missed. 

96. U.S.—Fidelity & Deposit Co. of 
Maryland v. Highland Trust & Sav¬ 
ings Bank, C.C.A.Tenn., 44 F.2d 
697. 

64 C.J. p 1268 note 27. 

97. Conn.—Costello v. Costello, 96 A. 
2d 765. 139 Conn. 690. 

98. Tex.—Hoffman v. Buchanan, 123 
S.W. 168, 67 Tex.ClV.App. 868. 

64 C.J. p 1268 note 29. 

99. Cal.—Allen v. Blair, 66 P.2d 644, 

IS Cal.App. 2d 227. J 

X. Colo.—Eltel V. Alford, 267 P.2d 
966, 127 Colo. 341. 

^a. Colo.—Eitel V. Alford, supra. 

3. Colo.—^Eitel v. Alford, supra. 

4L Tex.—Donalson v. Horton, Civ. 
App., 266 S.W.2d 693. 

5. Minn.—^Aaby v. Better Builders, 
87 N.W.2d 284. 228 Minn. 222. 

8. Conn.—Barber v. Mexico Interna¬ 
tional Co., 48 A. 768, 73 Conn. 687. 
Effect of inconsistency between con- 
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elusions of law and findings of fact 
see supra $ 636. 

7. Ind.—Clevenger v. Kern, 197 N.E. 

731, 100 Ind.App. 681. 

I 64 C.J. p 1268 note 32. 

I Venire de novo on Jury trials see su¬ 
pra $ 619. 

a Ind.—La Follette v. Higgins, 28 
N.E. 768, 129 Ind. 412—Sutton v. 
Bunnell, 167 N.E. 731, 91 Ind.App. 
427. 

9. Ind.—In re Lowe’s Estate. 70 N. 
E.2d 187, 117 Ind.App. 654—Cleven¬ 
ger V. Kern, 197 N.E. 781, 100 Ind. 
App. 581. 

64 C.J. p 1268 note 34. 

Where oonoluslons of law Impossible 
Where special findings of facts are 
so incomplete and improper in form 
and so replete with evidentiary mat¬ 
ters that no conclusions of law either 
way could rightfully be drawn there¬ 
from, venire de novo is the proper 
remedy.—Lesh v. Trustees of Purdue 
University, Ind.App., 116 N.E,2d 117. 

10. Ind.—Glnther v. Hochoster Im¬ 
provement Co., 92 N.E. 698, 46 Ind. 
App. 878. 

64 C.J. p 1269 note 86. 

XI. Ind.—^La Follette v. Higgins, 28 
N.E. 768, 129 Ind. 412—Mitchell v. 
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The motion should not be granted unless the find¬ 
ing is so defective or uncertain on its face as to 
be incapable of supporting any conclusion of law 
or of forming the basis of any judgment on the 
issue involved.^2 In other words the motion is 
properly overruled where the findings are sufficient¬ 
ly definite and certain to support the judgment.^® 
The motion has been held unavailable where the 
ground of objection was that the finding embraced 
more than was necessary,!^ as where evidentiary 
matter was included,^® or that the conclusions of 
law were not sustained by the facts found^® or were 
otherwise improper,or that a special finding was 
unsigned^* 

Failure to find on material issues. A venire de 
novo may not be awarded on the ground that spe¬ 
cial findings do not cover all the material issues in 
the easel® or all the material facts involved in any 
of the issues,or that they fail to find an ultimate 
fact essential to a decision ;2i but the failure to 
find on all material issues is ground therefor where 
it occurs with respect to a general finding.22 

Uncertainty in an unnecessary finding is not 
ground for venire de novo where the findings on 
material matters are sufficiently certain.®8 


Distinguished from motion for new tried. A mp-, 
tion for a venire de novo is distinguished from a 
motion for a new trial in that the motion for new 
trial lies when the defect is not apparent from the 
face of the record, and the motion for venire de 
novo lies only when the defect is so apparent.®* 

Time for motion. A motion for a venire de novo 
may properly be made at any time before final judg¬ 
ment on the finding.®® 

Construction of findings on motion. In determin¬ 
ing the sufficiency of findings on a motion for a 
venire de novo, they should be construed as a 
whole.®® 

§ 645. Filing and Record 

a. In general 

b. Demand or request for filing 

c. Time for filing 

d. Nunc pro tunc filing and entry 

a. In General 

In o^neral finding* of fact and concluslona of law 
by the court are required to be filed. 

As a general rule the findings of fact and con¬ 
clusions of law by the court are required to be 
filed®"^ with the clerk of court.®® They must be filed 


Frledley, 26 N.B. 391, 126 Ind. 546 
—Citizens* Bank v. Bolen. 23 N.E. 
146, 121 Ind. 301. 

la. Ind.—In re Liowe’s Estate, 70 
N.B.2d 187, 117 Ind-App. 664— 

Clevenger v. Kem, 197 N.B. 731, 
100 Ind.App. 581. 

64 C.J. p 1269 note 36. 

13. Ind.—In re Lowe's Estate, 70 N. 
B.2d 187. 117 Ind-App. 664. 

64 C.J. p 1269 note 87. 

14. Ind.—Dehorlty v. Nelson, 66 Ind. 
414. 

15. Ind.—Thomas v. Hennes. 136 N. 
B. 392, 78 Ind.App. 276—GHnther v. 
Rochester Improvement Co., 82 N. 
B. 698, 46 Ind.*App. 878. 

16. Ind.—Hamilton v. Byram, 23 N. 
B. 795. 122 Ind. 283—Holmes v. 
Ph-oenix Mut Life Ins. Co., 49 Ind. 
366. 

17. Ind.—Bryan v. Relff, 135 N.B. 
886. 192 Ind. 264. 

64 C.J. p 1269 note 41. 

18. Ind.—Martin v. Marks, 67 N.B. 
249, 154 Ind. 549. 

64 C.J. p 1269 note 42. 

19. Ind.—Citizens* Bank v. Bolen, 23 
N.B, 186, 121 Ind. 301—^In re Lowe's 
Estate, 70 N.m2d 187, 117 Ind.App. 
654. 

64 C.J. p 1269 note 43. 

aOu Ind.—Citizens’ Bank r. Bolen, 23 
N.B. 186, 121 Ind. 801—In re Lowe’s 
99 C.J.S.—81 


Estate, 70 N.B.2d 187, 117 Ind.App. 
654. 

21. Ind.—^Lesh v. Trustees of Pur¬ 
due University, App>, 116 N.B.2d 
117. 

aa. Ind.—Clevenger v. Kem, 197 N. 

B. 731, 100 Ind.App. 681. 

64 C.J. p 1269 note 44. 

23. Ind,—^Huntington First Nat. 

Bank V. Henry, 68 N.B. 1057, 156 
Ind. 1. 

64 C.J. p 1269 note 46. 

84 . Ind.—Sutton v. Bunnell. 167 N.E. 
731, 91 Ind.App. 427. 

25. Ind.—^Parker v, Hubble, 76 Ind. 
680. 

26. Ind.—Sutton v. Bunnell, supra. 

27. Idaho.—^Roberts r. Roberts, 201 
P.2d 91, 68 Idaho 536. 

N.M.—Lusk v. First Nat. Bank of 
Carrlzozo. 180 P.2d 1032, 46 N.M. 
446. 

Ohio.—In re Lowry's Estate, 86 N.B. 

2d 164. 66 Ohio App. 437. 

S.D.—Edmonds v. Riley, 90 N.W. 139, 

16 S.D. 470. 

Tex.—^Bostwick v. Bucklln, Clv.App., 
190 S.W.2d 814, motion denied 190 
S.W.2d 818. two cases, 144 Tex. 
876. 

Utah.—^Lynch v. Covlgllo, 63 P. 983, 

17 Utah 106. 

64 C.J. P 1269 note 60. 
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Orderly prooedore 
Where a case Is tried before Judge, 
orderly procedure Is to file a “finding 
entry.*’—Western Reserve Mut. Cas. 
Co. V. Holstein, 47 N.B.2d 794, 72 Ohio 
App. 66. 

On docket 

In case tried by the superior court 
without the Intervention of a jury, 
the court Is required to briefly note 
Its conclusions of law and fact on Its. 
docket.—Everett J. Horton & Co. v. 
Grinnell, 199 A. 816, 60 RI. 467. 

JoTUnial entry which contained no 
specific finding of fact for plaintiff, 
but which stated that plaintiff was 
entitled to Judgment, and specifically 
rendered Judgment for plalntllf, was 
held sufiicient to show a finding and 
Judgment for plaintiff.—Bunch v. 
Humphreys, 60 P.2d 237, 174 Okl. 206. 

28. Cal.—Brownell v. Superior Court 
of Tolo County, 109 P. 91, 167 Cal. 
703—Crlm v. Kesslng, 26 P. 1074, 
89 Cal. 478, 23 Am.S.R. 491—Gil- 
more v. Gilmore, 221 P.2d 123, 99 
Cal.App.2d 180—^In re Pala’s Es¬ 
tate, 131 P.2d 698, 65 Cal.App.2d 647 
-—In re Dodds’ Estate, 126 P.2d 160, 
52 Cal.App.2d 287. 

Idaho.—^Roberts v. Roberts, 201 P.2d 
91, 68 Idaho 536. 

Ind.—^Peoria Marine aind Fire Ins. Co. 

V. Walser, 22 Ind. 73. 

S.D.—Edmonds v. Riley, 90 N.W. 189. 
16 S.D. 470. 
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in order to become effective,** and arc a part of 
the record.** 

Whai constitutes filing. Leaving findings and 
conclusions with the clerk for filing in itself con¬ 
stitutes a filing thereof.*! Sending findings and 
conclusions to counsel for one of the parties, how¬ 
ever, is not a filing thereof.** 

Notice of filing. In the absence of a statute to 
the contrary, notice of filing need not be given coun¬ 
sel on cither side.*® 

Lost findings. Under a statute empowering the 
court to authorize a copy of a lost paper to be filed 
and used instead of the original, a court order 
substituting new findings and conclusions in place 
of original findings and conclusions which previ¬ 
ously had been filed and had become lost is prop¬ 
er.*^ 

h. Demand or Reanest for Filing 

A party who hat made timely demand or request 
therefor Is entitled to have flndinqs of fact and conclu¬ 
sions of law filed, and to have them filed In time. 


On seasonable demand or request any party has 
the right to have findings and conclusions filed,** 
and to have them filed in time.*® Failure of the 
trial court to file its findings in time after season¬ 
able request is improperj*"^ although where the re¬ 
quest is not timely it is not error to deny it;*® and 
in the absence of prejudice the fact that findings 
and conclusions were filed too late will not in¬ 
validate the judgment.** A party may not complain 
of the trial judge’s failure timely to make and file 
his findings of fact and conclusions of law where 
he did not make timely request therefor,^® or where 
the delay in filing is chargeable to him.^! 

c. Time for Filing 

Findings of fact and conclusions of law should be 
filed within the time prescribed by statute or rule of 
court. 

In general, findings of fact and conclusions of law 
should be filed within the time prescribed by stat¬ 
ute or rule of court.^* Under the various statutes 
the findings must be filed within a designated period 


Tex.—^Boatwlck v. Bucklm, Clv.App., 
190 S.W.2d 814, motion denied 190 
S.W.2d 818, two cases, 144 Tex. 376. 
Utah.—Lynch v. Covlgho, 63 P. 983, 
17 Utah 106. 

as. Cal.—^Department of Social Wel¬ 
fare of Cal. V. Machado, 220 P.2d 
411, 98 Cal.App.2d 364. 

64 C.J. P 1269 note 60. 

liaal 

The trial Justice’s conclusions of 
law and fact do not become Anal as a 
decision until the docket entry there¬ 
of Is made.—Everett J. Horton & Co. 
V, Orlnnell, 199 A. 316, 60 R.I. 467. 
BsooulAwatloxL 

Until flndings are filed the Judge 
is free to reconsider his evaluation 
of the evidence.—Department of So¬ 
cial Welfare of Cal. v. Machado, 220 
P.2d 411, 98 Cal.App.2d 364. 

30. Tex.—Bostwick v. Bucklln, Civ. 
App., 190 S.W.2d 814, motion denied 
190 S.W.2d 818, two cases, 144 Tex. 
876. 

trader court mle the trial Judge 
must file his decision, consisting of 
findings of such ultimate facts and 
conclusions of law stated separately 
as are necessary to support his Judg¬ 
ment, in the cause as a part of the 
record proper.—Lusk v. First Nat. 
Bank of Carrizozo, 130 P.2d 1032, 46 
K.M. 445. 

31. N.D.—Crane v. First Nat. Bank. 
144 N.W. 96. 26 N.D. 268. 

64 C.J. P 1269 note 61. 

33. Tex.—Guadalupe County v. Poth, 
C1V.APP., 163 S.W. 919. 

33. Mich.—^Alba Marketing Ass’n v. 

Gilbert. 207 N.W. 14. 233 Mich. 623. 
64 G.J. P 1271 note 80. 


34. Cal.—Momtt V. Moffltt, 18 P.2d 
387. 128 Cal.App. 676. 

35. Tex.—Bostwick v. Bucklln, Civ. 
App., 190 S.W.2d 814, motion denied 
190 S.W 2d 818, two cases, 144 Tex. 
376—Watts V. Hartford Acc. & In- 
dem Co. CIv.App., 140 S.W.2d 604 
—Gulf Mfg & Lumber Co. v. New¬ 
ton. Cxv.App., 27 S.W.2d 873—Q. 
Flores ft Son v. First Stale Bank 
of Mission, Civ,App., 266 S.W. 642. 

64 C.J. p 1270 note 63. 
acsrc prsparatloa 

Where plaintiff made timely re¬ 
quest for findings of fact and conclu¬ 
sions of law, Judge had duty of pre¬ 
paring and filing statement of facts, 
not merely of preparing statement 
which he was willing to deliver to 
counsel.—Pittsburg Finance Co. v. 
Newsome, Tex.Clv.App., 108 S.W.2d 
673. 

33. Tex.—Q. Flores ft Son v. First 
State Bank of Mission, Clv.App., 
266 S.W. 542. 

64 C.J. p 1270 note 54. 

37. Tex.—^Bostwick v. Bucklln, Civ. 
App., 190 S.W.2d 814, motion denied 
190 S.W.2d 818, two cases, 144 Tex. 
376—Gulf Mfg. & Lumber Co. v. 
Newton. Clv.App., 27 S.W.2d 873— 
Jefferson v. Williams, CIv.App., 286 
S.W. 614—Q. Flores & Son v. First 
State Bank of Mission, Clv.App., 
266 S.W. 542. 

64 C.J. p 1270 note 56. 

38. Tex.—Payne ft Joubert Machine 
ft Foundry Co. v. Dilley, Civ.App., 
140 S.W. 496. 

64 C.J. p 1270 note 56. 

39. Tex.—^Bostwick v. Bucklln, J.80 
, S.W. 818, 144 Tex. 876—Cantu V. 

482 


Cantu, Civ.App., 253 S.W.2d 967 
—Hewitt V. Green, Clv.App., 28 S. 
W.2d 892. 

64 C.J. p 1270 note 67. 

40. Tex,—International Harvester 

Co. of America v. Smith, Civ.App., 
91 S.W.2a 827, error dismissed. 

41. Tex.—Teal ▼. Lakey, Civ.App., 
181 S.W. 769. 

64 C.J. p 1270 note 58. 

48. Idaho.—Roberts V. Roberts, 201 
P.2d 91, 68 Idaho 636. 

Effect of filing findings after expira¬ 
tion of Judge’s term of office see 
Judges 8 47. 

Zn Texas 

(1) Under Rules of Civil Proce¬ 
dure, rule 297, the Judge of a dis¬ 
trict or county court, on demand 
therefor, is required to file his find¬ 
ings of fact and conclusions of law 
thirty days before the time for filing 
transcript In the cause.—^Bostwick v. 
Bucklln, Clv.App., 190 S.W.2d 814, 
motion denied 190 S.W.2d 818, two 
cases, 144 Tex. 376—^Dean Rubber 
Mfg. Co. V. Tom W. Grace Co., Civ. 
App., 161 S.W.2d 321. 

(2) The trial court commits no er¬ 
ror in failing to file fact findings 
within term of court at which Judg¬ 
ment was rendered.—^Watts v. Hart¬ 
ford Acc. ft Indem. Co., Civ.App., 140 
S.W.2d 604. 

(3) Prior to the adoption of the 
rule there were various decisions 
construing the statutes with respect 
to the time of filing.—^In re Supples* 
Estate, Clv.App., 131 S.W.2d 13— 
Hewitt V. Green, Clv.App., 28 S.W.2d 
892—Gulf Mfg. & Lumber Co. v. 
Newton, Civ.App., 27 S.W.2d 878— 
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after submission of the case,^* at or before entry 
of judgment,before the judgment becomes final, 
or during the term.^s Some provisions with respect 
to the time of filing have been held mandatory, 
and findings of fact and conclusions of law which 
were not filed by the trial court within the time 
prescribed are of no avail and cannot be con¬ 
sidered;^^ but other provisions are construed as 
merely directory,and a mere delay in filing is not 
fatal when not prejudicial.®® Where the statute 
is directory, the failure to file within the statutory 
period neither makes the case subject to a motion 
for reopening,®^ nor deprives the court of juris¬ 
diction to file its findings and conclusions after 
expiration of the statutory period.®® Where they 
are filed subsequent to the entry of judgment it 
has been held that the filing should ordinarily be 
with the consent of opposing counsel or made nunc 
pro tunc on order of the court after notice to op¬ 
posing counsel.®® 

It has been held sufficient, in the absence of stat¬ 
ute or rule of court as to the time when they must 


be filed, that findings or conclusions are filed within 
a reasonable time before the time fixed by law for 
the filing of the transcript of the record in an ap¬ 
pellate court,®^ and that it is not necessaiy that they 
be filed within the time for the making of a mo¬ 
tion for new trial.®® 

Agreement of parties. The time for filing the 
findings may be extended by consent of the par¬ 
ties,®® but the fact that the parties agree that the 
time for signing the bill of exceptions shall be ex¬ 
tended does not extend the time for the judge to 
file his findings of fact.®^ On the other hand, under 
a mandatory statute as to the time for filing findings 
of fact and conclusions of law, an agreement of 
the parties is ineffectual to extend the time for fil¬ 
ing.®® 

Proof of time of filing. While merely leaving 
findings with the clerk may constitute a filing there¬ 
of, as discussed supra subdivision a of this section, 
the date of the clerk’s indorsement, rather than the 
date of the findings, controls as to the time of filing 
in the absence of other evidence.®® 


Jefferson v. Williams, Clv.App.. 286 
S.W. 614—De Bruin v. Santo Domingo 
L«ad & Irrigation Co., Clv.App.. 194 
S.W. 654—Maverick v. Burney, Civ. 
App., 80 8.W. 566, reversed on other 
grounds 82 S.W. 612, 88 Tex. 560— 
64 C.J. p 1270 note 66 [b], [c]. 

48. Cal.—Hutchinson v. Marshall, 
168 P. 164, 40 CalApp. 807. 

BOabo.—^Roberts v. Roberts, 201 P.2d 
81. 68 Idaho 586. 

Ind.—State v. Bridges, 64 N.SLZd 411, 
116 lnd.App. 488. 

Mont.—Boppln v, Lang, 241 P. 686, 74 
Mont 558. 

B.D.—^Edmonds v. XlUey, 90 H.W. 189, 
16 S.D. 470. 

44. Cal.—^Brownell v. Superior Court 
of Tolo County, 109 P. 91, 167 Cal. 
708-4:!rlm v. Kessing, 26 P. 1074, 
89 CaL 478. 28 Ani.S.R. 491—Oil- 
more V. Gilmore, 221 P.8d 128, 89 
CalA.pp.2d 186—In re Pala’s Zhr- 
tate, 181 P.2d 698, 66 Cal.App.2d 
647—In re Dodds' Betato, 186 F.2d 
160. 63 CalApp.2d 267. 

XdoJia—Quinn v. Hartford Aco, 6b In- 
dem. Co., 282 P.2d 865. 71 Idaho 
440—Roberta v. Boberte, 201 P.2d 
11. 68 Idaho 536. 

•4 aj. p 1270 note 62. 
niaheesiee of waiver 
CU.—In re Selpel’s BsUta 19 P.2d 
808, ISO CaLApp. 278. 

Bight to dasuusd JndgnoBt 
Judgment cannot be demanded as 
of right until findings have been filed 
and amended or corrected.—Marlaa 
River Syndicate v. Big Weat Oil Ca. 
88 P.2d 899. 98 Mont 864. 

46. Ala.—Pappot y. Bbward, 46 So. 
681, 164 Ala. 806. 


44. Iowa—Hodges v. Ooetsman. 41 
N.W. 196, 76 Iowa 476. 

*7. N.D.—Crane v. First Nat Bank. 
144 N.W. 06, 26 N.D. 266. 

Tei.—'Dean Rubber Mfg. Co. v. Tom 
W. Grace Co,. Clv.App., 161 B.W. 
2d 821. 

64 C.J. p 1270 note 65 Ch]. 

4a Mo.—Loewen v. Forsee. 88 8.W. 
712, 137 Mo. 29, 68 Am.B.R, 489— 
Hamilton v. Armetrong, 86 B.W. 
645, 120 Mo. 697. 

Tex.—^Bostwlck v. Bueklia CivApp., 
190 S.W.2d 814, motion denied 190 
aw.2d 818, two caaea 144 Tex. 876 
—Dean Rubber Mfg. Co. r. Tom W. 
Grace Co., Civ.Apa. 161 S.W.2d 831 
—In re Supples' Bstate, Clv.App., 
181 S.W.2d 18—Waring v. Waring. 
Civ,App., 48 S.W.2d 611—Bewltt V. 
Oreea Clv.App., 28 S.W,2d 898— 
Gulf Mfg. A Lumber Co. v. Newton, 
ClvApp., 27 S.W.2d 878—Taliaferro 
v. Saer, ClvApp.. 294 8.W. 658— 
Jefferson v. WllHama ClvApp.. 286 
S.W. 814—Bray v. Peters, Clv.App., 
288 S.W. 691—^Maverick ▼. Burney. 
C1V.APP., 80 B.W. 666, revereed on 
other grounds 82 S.W. 618, 88 Tex, 
660. 

Fact findings and concluelona of law 
not property made a part of the 
record not considered on appeal see 
Appeal and Bhror I 1187. 

4a CaL—Hutchinson v. HarshalL 
198 P. 164, 49 ColApp. 807. 

Ind.—Btate v. Bridges, 64 NJED.2d 411, 

I 116 IndApp. 488. 

Mont—Hoppln v. Lang, 241 P. 986, 
74 Mont 658—In re Bradfleld's Ba¬ 
tata. 821 P. 681. 68 Mont 847. 

I 84 GLJ. p U70 notes 86 {a]. It. 
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80. Cal.—^Broad v. Murray. 44 Oal. 
228—Hutchinson Co. v. Marshall, 
193 P. 164, 49 Cal.App. 807. 

Minn.—^Vogle v. Grace, 6 Mina 294. 
S.D.— Bdmonda v. Riley, 90 N.W. 189, 
IB SD. 470. 

Utah.—Lynch r. Covlgllo, 68 P. 988, 
17 Utah 106. 

6L Cal.—^Eddy v. American Arauee- 
ment Co., 188 P. 88, 81 CaLApp. 
487. 

aa Mont—Hoppln v. Lang, 841 P. 
686. 74 Mont 668. 

Utah.—Lynch v. Covlgllo, 68 P. 888, 
17 Utah 106. 

88. Idaho.—Roberta v. Roberta, 801 
P.2d 91, 68 Idaho 636. 

84. Tex.—Johnson v. Woodruff; Civ. 

App., 42 S.W.2d 687. 

64 C.J. P 1270 note 60. 
fftane of Mai of ossa 
Consideration of motion for naw 
trial nude during preceding term 
was part of “trial" of case, with ro- 
■pect to time for filing findings of 
facts and conclusions of law.—John¬ 
son V. Woodruff, supra. 

68. Tex.—Anderoon v. Horn. 18 S.W. 
84, 76 Tez. 676. 

Iba Iowa.—Hodges v. Ooetsman, 41 
I N.W. 196, 76 Iowa 476. 

87. Iowa.—Hodges v. Ooetsman, 41 
I N.W. 196. 76 Iowa 476. 

ISA Tex.—^Maverick v. Burney, Civ. 
j App., 80 B.W. 666, rsversed on oth¬ 
er grounds 82 aw. 612. 88 Tex. 
660. 

I 64 CJ. p 1871 note 70. 

|6A WIs.— Bute V. BeesA 16 N.W. 

888, 67 WIs. 428. 

64 C.J. p 1871 noU 7A 
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d. Kimc Pro Tone FUinc and Entry 

In aome Jurladlotlena ttia trial court, In a proper 
caae, may flie flndinga of fact and eonduaiona of law 
nuno pro tune, but In othera aueh practice ie not per¬ 
mitted. 

Under the statutes and practice in some jurisdic¬ 
tions findings of fact and conclusions of law may 
not be filed nunc pro tunc.®® In other jurisdictions, 
however, the trial court has authority, in a proper 
case, to order findings of fact and conclusions of 
law filed nunc pro tunc,®^ subject to the condition 
that the rights of a party are not jeopardized therc- 
by.®2 It may order them filed nunc pro tunc as of 
such date as will preserve them,®® and as far as it 
is necessary to protect the rights of the parties the 
court may order them filed nunc pro tunc as of a 
day anterior to the death of a party.®^ Thus, it 
has been held that the court has authority to order 
findings filed nunc pro tunc as of the date of sub¬ 
mission of the cause, where a party dies after its 
submission but before its decision,®® and that where 
a party dies after trial but before actual submission 
of the cause, the court may order findings filed 
nunc pro tunc as of a date prior to the death of 


the party, but that findings covering supplemental 
proceedings after the death of the party must be 
considered as of their actual date.®® Where find¬ 
ings are filed nunc pro tunc before appeal is taken, 
failure to file them sooner does not render the judg¬ 
ment void.®^ 

Entry. Where findings and conclusions have been 
duly made and filed, but not entered in the minutes 
or journal, it is proper after judgment to order the 
findings entered nunc pro tunc as of the proper 
date.®* 

§ 646. Construction and Operation 

Findings and concluilona of the trial court are to 
be reasonably construed aa a whole, so as to uphold, 
rather than to defeat, the Judgment. 

Findings and conclusions of the trial court should 
be given a reasonable construction®® in accordance 
with the intention of the trial court.^® Particular 
words and phrases employed in the findings or con¬ 
clusions of a trial court will be given their ordinary 
meaning in the absence of anything to show that 
they were used in a different sense.7l The words 


60. Ohio.-—Chapman v. Park L<ane 
Villa, App.. 101 N.E.2d 258. 

64 C.J. p 1271 note 76. 

61. Utah.—Openshaw v. Young, 162 
P,2d 84. 107 UUh S99. 

VUlair itihaagno&t to oatvy of juag- 
uoat 

Idaho.—Roberts v. Roberts, 201 P.2d 
91, 68 Idaho 635. 

Saaio M Jiidgasnt 
The court has the same authority 
to order findings of fact and conclu¬ 
sions of law to be filed nunc pro tunc 
as It haa to order the judgment there¬ 
on to be BO entered.—Norton v. City 
of Pomona, 53 F.2d 952, 5 Cal.2d 54 
•~-Kallterna r. Wright, 212 P.2d 82, 
84 Cal.App.2d 926. 
ausplaoed fladlaga 

Where findings of fact and conclu¬ 
sions of law bad been misplaced 
through no fault of the litigants, fil¬ 
ing of them nunc pro tunc as of the 
time they were actually made was 
proper and Judgment was not void or 
voidable merely because Judgment 
roll showed that the findings of fact 
and conclusions of law were actually 
filed after the Judgment.—'Fisher v. 
LK>Bey. 177 P.2d 884, 78 Cal.App.2d 
121 . 

68. Utah.—Openshaw v. Young, 162 
P.2d 84. 107 Utah 899. 

Bight* of appMl 

Utah.—Openshaw v. Young, supra. 

63. Cal.—Norton v. City of Pomona, 
58 P.2d 962. 6 Cal.2d 54. 

Date of Bigaiag 

Where findings of fact were actual¬ 


ly signed before Judgment hut were 
not on file at time of signing and fil¬ 
ing Judgment, trial court properly 
ordered findings filed nunc pro tunc 
as of date of their signing.—Kaliter- 
na V. Wright, 212 P.2d 32, 94 Cal. 
App.2d 926. 

64. Cal.—Norton v. City of Pomona, 
63 P.2d 962. 6 Cal.2d 64. 
AuthorlsatLon aa to Jadgmeat 
A statute providing for entry of 
Judgment after death of a party on a 
verdlict or decision before death, does 
not do away with the rule which au¬ 
thorizes the court to direct that Its 
I decision shall be entered nunc pro 
tunc as of a day anterior to the death 
of a party.—'Norton v. City of Pomo¬ 
na, supra. 

Date opinion filed 

Where the trial court, before de¬ 
fendant's death, rendered Its opinion 
ordering Judgment for plaintiff, it 
bad the right, after defendant'e 
death, to order the findings filed nunc 
pro tunc as of the date of the opinion. 
I— Copp V. Rives, 217 P. 813, 62 Cal. 
1 APP. 776. 

88. Cal.—'Fox v. Kale, etc.. Silver 
I Min. Co., 41 P. 828, 108 Cal. 478. 

I 66* CaL—^Leavitt v. Oibson, 48 P.2d 
1091, 8 Cal.2d 90. 

I 87. Cal.—Nielsen v. Witter, 296 P. 

121, 111 CaLApp. 742, followed in 
I Re Nielsen’s Guardianship, 296 P. 
182. Ill CaLApp. 767. 

88 . Ala.—^Pappot V. Howard. 46 So. 

681. 164 Ala. 806. 

84 C.J. p 1871 note 78. 
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69. Cal.—Anderson v. Pastoiinl, 266 
P.2d 865. 117 Cal.App.2d 428. 

64 C.J. p 1271 note 81—26 C.J. p 668 
note 98. 

Awkward phrase 

Findings which comport with ra¬ 
tionality must prevail over an obvi¬ 
ously awkward phrase which from 
the context of the findings, as well as 
the subject matter of the action, can¬ 
not be true, and would I'ead, If given 
effect, to an absurd result.—^Nisbet 
V. Rblnebart, 42 P.2d 71. 2 Cal.2d 477. 
partieiilar findings eonntnud 

(1) Compensation for servlceB.— 
Nichols v. Splndler, 63 N.E.2d 888, 
222 Ind. 602—64 C.3. p 1271 note 81 
Cc3 (1). 

<2) Rights of parties.—Jones A 
Poison v. O’Toole. 199 N.E. 926. 293 
Mass. 399. 

(3) Other findings see 64 C.J. p 
1271 note 81 Cd. 

70. Mass.—^Brodeur v. Seymour, 68 
N.S.2d 666, 816 Mass. 627—Scullin 
V. Cities Service Oil Co.. 22 K.E.2d 

I 666, 304 Mass. 75. 

71. Mass.—Peduod Realty Corp. v. 
Jeffries, 61 N.B.2d 808, 814 Mass. 
718. 

64 C.J. p 1271 note 82. 

I Partionlar words or phrases eon. 
straod 

I (1) "As aforesaid.*'—Qaw v. 

Const. Co.. 16 N.E.2d 226, 800 Mass. 
260. 

(2) "Duly.**—^Federal Nat Bank of 
Boston V. O'Connell, 86 N.B.2d 689, 

1806 Mass. 668. 
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employed shoultl not be accorded a technical con- 
struction»^^ or be so strained as to make out a case 
of conflict.^® 

Clear and explicit findings are not subject to con¬ 
struction,'^^ and cannot be explained by other parts 
of the record.Where not so clear as to bar con¬ 
struction, findings and conclusions should be inter¬ 
preted in the light of the pleadings‘76 and proof,^'7 
together with such inferences of fact as the trial 
court might properly draw therefrom,and in the 
light of oraF® or memorandum®^^ decisions. As an 
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aid to construction the upper court may properly 
refer to the record of the case®^ and to the opin¬ 
ion of the trial court.®^ In construing a finding, 
remarks made by the judge during the course of a 
trial do not control.®® Findings should not be con¬ 
strued with reference to the record of a former 
suit.s^ 

In case of doubt or ambiguity, findings or con¬ 
clusions will be construed to uphold, rather than to 
defeat, the judgment they are subject to a fav- 


(3) *‘I do not And.”—National 
Shawmut Bank of Boston v. Cura- 
ming’, 91 N.B.2d 337, 325 Mass. 457. 

(4) "I find and rule," etc.—^Nation¬ 
al Shawmut Bank of Boston v. Cum- 
mlner, 91 N.E.2d 837. 826 Maas. 457— 
Druzlk V. Board of Health of Haver¬ 
hill, 86 N.E.2d 232, 324 Maas. 129— 
Durgrln v. Allen, 86 N.E.2d 208, 324 
Mass. 167—^PeQUOd Realty Corp. v. 
Jeffries, 51 N.E.2d 308. 314 Mass. 713 
—Scullln V. Cities Service Oil Co.. 22 
N,B.2d 666, 804 Mass. 76—Flesher v. 
Handler, 21 N.m2d 975, 303 Mass. 
482. 

(6) **I find upon all the evidence." 
—Brodeur v. Seymour, 63 N.B.2d 666, 
316 Mass. 627. 

(6) "la absolute In form."—Hill v. 
Donnelly. 132 P.2d 367, 66 Cal.ApP.2d 
387. 

(7) "Unable to find."—Scott v. Be- 
land. 46 A,2d 641, 114 Vt. 883—Miller 
V. Bossier, 181 A. 106, 107 Vt, 479. 

(3) Additional words or phrases 
see 64 C.J. p 1271 note 82 

72. Cal.—Johndrow v. Thomas, 187 
P,2d 681, 81 CaL2d 202—City of 
Napa V. Navonl, 132 P.2d 566, 66 
Cal.App.2d 289. 

73. Cal,—Johndrow v. Thomas, 187 
P.2d 681, 31 Cal.2d 202 — City of 
Napa V. Navonl, 132 P.2d 666, 66 
CaI.App.2d 289. 

74. Minn,—4Steyens V. Minneapolis 
Fire Department Relief Ass'n, 17 
N,W.2d 642, 219 Minn. 276. 

Absence of nnoertalnty 
While letters, remarks, or opinion 
of a trial Judxe may be looked to in 
order to clarify ambigruities or Incon¬ 
sistencies in findings made, formal 
findings must prevail In absence of 
some such uncertainty concerning 
them.—Sanders v. Carmichael Enter¬ 
prises, Inc., 260 P.2d 916, 67 N.M. 554. 

75. Minn.—Stevens v. Minneapolis 
Fir© Department Relief Ass’n, 17 
N.W.2d 642, 219 Minn. 276. 

73. U.S,—^American Propeller 4b 
Mfg. Co. V. U. S.. Ct,Cl.. 57 S.Ct, 621, 
300 U.S. 476, 81 Ii.Ed. 761. 

Cal.—Johndrow v. Thomas, 187 P.2d 
681. 31 Cal.2d 202—City of Napa 
V. Navonl, 182 P.3d 666, 66 Cal.App. 
Sd 289. 


Ind—Wilkins v. Leach. 96 N.B.2dj 
836, 229 Ind. 114. I 

N.M.—Heisel v. York, 125 P.2d 717, 
46 N.M. 210. 

Utah.—Consolidated Wagon 4b Ma¬ 
chine Co. V. Kay, 21 P.2d 836, 81 
Utah 696. 

64 C.J. p 1272 note 83. 

77. Cal.—^Rotea r. Izuel, 96 P.2d 927, 
126 A.L.R. 1424, 14 Cal.2d 605— 
City Of Napa v. Navonl, 132 P.2d 
B66, 66 Cal.App,2d 289—Chord v. 
O’Connell. 120 P.2d 125, 48 Cal.App, 
2d 476. 

Minn.—Stevens v. Minneapolis Fire 
Department Relief Ass’n, 17 N.W. 
2d 642. 219 Minn. 276. 

Tex.—Strooud v. Pecbacek, Clv.App., 
120 S.W.2Q 626. 

64 C.J. p 1272 note 84. 

Bxhlbits attached to pleadings 

Cal.—Johndrow v. Thomas, 187 p.2d 
681. 31 Cal.2d 202. 

78. Cal.—^Johndrow v. Thomas, 187 
P.2d 681. 31 Cal.2d 202—City of 
Napa V. Navonl, 132 P.2d 666. 56 
Cal.App.2cl 289. 

79. Wash.—^Payne v. Vlnecore, 346 
P.2d 448, 40 Wash.2d 748. 

64 C.J. p 1272 note 85. 

80. Conn.—Perrottl v. Bennett, 109 
A. 890, 94 Conn. 533. 

64 C.J, p 1272 note 86. 

81. Minn.—Stevens v. Minneapolis 
Fire Department Relief Ass’n, 17 
N.W.2d 642, 219 Minn. 276. 

Wis,—Lepper v. Wisconsin Sugar Co., 
128 N.W. 64, 131 N.W. 985, 146 
Wis. 494. 

82. Wis.—^Lepper v. Wisconsin Su¬ 
gar Co., supra. 

83. Cal.—Ertman v. Municipal Court 
of City and County of San Fran¬ 
cisco, 166 P.2d 940, 68 Cal.App.2d 
143. 

8A. Cal.—Dobbins v. Economic Gas 
Co., 189 P. 1073, 182 Cal. 616. 

64 C.J. P 1272 note 90. 

85. Cal.—Gin S. Chow v. City of 
Santa Barbara, 22 P.2d 6, 217 Cal. 
673, followed in Matthiessen v. 
Montecito County Water Dist., 22 
P.2d 19, 217 Cal. 788. and Matthies¬ 
sen V. City of Santa Barbara* 23 P. 
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2d 19, 217 Cal, 788 —^Ambroz v, Ire¬ 
land, App., 271 P.2d 680—^Auslen 
V. Johnson, 267 P.2d 664, 118 Cal. 
App.2d 319—Anderson v. Pastorlnf, 
266 P.2d 866, 117 Cal.App.2d 428— 
K. & M.. Inc. V. LeCuyer, 238 P.2d 
28, 107 Cal.App.2d 710, followed in 
238 P.2d 33, 107 Cal.App.2d 845— 
Shelley v. Kofka, 237 P.2d 984. 107 
Cal.App.2d 827—K. & M. Inc. v. 
LeCuyer, 233 P.2d 569, reheard 238 
P.2d 28, 107 Cai.App.2d 710 and fol¬ 
lowed In 233 P.2d 574, reheard 238 
P.2d 83, 107 Cal.App.2d 845—Pensa 
V. Noffsinger, 232 P.2d 621, 105 Cal. 
App,2d 99—Pererla v. Nunn, 220 P. 
2d 20, 98 Cal.App,2d 367—Gantner 
& Mattern Co. v. Hawkins, 201 P.2d 
847, 89 Cal.App.2d 783—Chamber- 
lain V. Abeies, 198 P.2d 927, 88 Cal. 
App.8d 291—Good v. Lindstrom, 181 
P.2d 933, 80 Cal.App.2d 476—Bur¬ 
ton V. Los Angeles Ry. Corp., 180 
P.2d 367. 79 Cal.App.2d 606—Peter¬ 
sen V. Murphy, 139 P.2d 49, 59 Cal. 
App.2d 528—City of Napa v. Navo- 
ni, 132 P,2d 5C6, 56 Cal.App.2d 289 
—Shore v. Crail, 123 P.2d 840, 60 
Cal.App. 2d 736—Ballagh v. Wil¬ 
liams, 122 P.2d 343, 60 CaI.App.2d 
10—Vaughan v. Roberts, 113 P.3d 
884, 45 Cal.App.2d 246—In re 

Furtsch’s Estate, llO P,2d 104, 43 
Cal.App.2d 1—Placeres De Oro Co. 
V. Carpender, 102 P.2d 407, 38 Cal. 
App. 2d 650—^Marshall v. Great 
Western Power Co. of California. 97 
P.2d 1026, 36 Cal.App.2d 422—Mid¬ 
dleton V. Parsons, 70 P.2d 616, 22 
Cal.App.2d 260—Comstock v. Wnn, 
66 P.2d 967, 18 CaljVpp.2d 151— 
Schomer v. R. L. Craig Co., 31 P.2d 
896, 187 Cal.App. 620—Gialdlnl v. 
Russell, 25 P.2d 845, 134 Cal.App. 
524. 

Iowa— Corpus Juris died in. Rank 
V. Kuhn, 20 N.W.2d 72. 74. 286 
Iowa 854— Corpus Juris a«toted in 
In re Evans’ Estate, 291 N.W. 460, 
465, 228 Iowa 908. 

Nev.—Edmonds v. Perry, 140 P.2d 
668 . 62 Nev. 41. 

N.M.—^Mathews v. New Mexico Light 
& Power Co., 122 P.2d 410, 46 N.M. 
118—Greenfield v. Bruskas, 68 P.2d 
921, 41 N.M. 846. 

N.C.— Corpus Juris oltsd la. Bradham 
v. Robinson, 73 S.E.2d 665. 568, 28# 
N.C. 689* 
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orable®® and liberals^ construction in support of 
the judgment, although this rule cannot be used to 
uphold findings that are unsupported.^s The rule 
that findings are to be construed liberally so as to 
support the judgment cannot be expanded to the 
point of rewriting them.89 Findings are not to be 
construed with the strictness of special pleadings.®® 

Construction as whole. Findings or conclusions 
are to be construed as a whole,®! for example, in the 
ascertainment of their meaning,effect,®® and suffi¬ 
ciency.®^ Certain language may not be isolated 
from the entire context, where to do so would 
place an interpretation on such finding different 


89 C.J.S. 

from that which would follow from a reading of 
the finding as a whole.®5 Words inadvertently used 
may be disregarded where construction of the find¬ 
ings as a whole reveals the inadvertent use of the 
words and the sufficiency of the findings to support 
the judgment aside from such inadvertent and dis¬ 
regarded words.®® 

§ 647, - Whether Findings of Fact or 

Conclusions of Law 

a. In general 

b. Particular findings of fact or conclu¬ 

sions of law 


S.D.—Clorpna Jnrla eltefl in Fischer v. 
Gorman, 274 N.W. 866, 871, 66 S.D. 
463. 

Tex.—Chance v. Warllck, Clv.App., 
145 S.W.2d 283, error dl.*«miS8ed, 
Judgment correct—^PetroIeum Cas. 
Co. V. Kincaid, Clv.App., 93 S.W.2d 
499, dismissed 122 S.W.2d 1048, 132 
Tex. 326—^Hardwlcke v. Trinity 
Universal Ins. Co., Clv.App., 89 S. 
W.2d 600, error dismissed. 

Vt.—Anton v. Fidelity & Cas. Co. of 
N. T., 91 A.2d 697, 117 Vt. 300— 
Abatlell v. Morse, 66 A. 2d 464, 116 
Vt. 264—Jeffords v. Poor, 66 A.2d 
606, 116 Vt. 149—St. Germain v. 
Tuttle, 44 A.2d 137, 114 Vt. 263— 
Stratton v. Cartmell, 42 A.2d 419, 
114 Vt. 191—Taylor v. Henderson, 
22 A.2d 318, 112 Vt. 107—Town of 
Manchester v. Town of Townshend, 
2 A.2d 207. 110 Vt. 136. 

64 C.J. p 1272 note 91. 

89. Iowa.—Oorpua JUrla Quoted in 
In re Evans’ Estate, 291 N.W. 460, 
466, 228 Iowa 908. 

64 C.J. p 1272 note 92. 

87, Cal.—Johndrow v. Thomas, 187 
P.2d 681, 31 Cal.2d 202—Menghetti 
V. Dillon, 76 P,2d 696, 10 Cal.2d 470 
—K. & M., Inc. V. LeCuyer, 238 P. 
2d 28, 107 Cal.App.2d 710, follow¬ 
ed in 238 P.2d 33, 107 Cal.App.2d 
846—Quader-Klno A. G. v. Neben- 
zal, App., 208 P.2d 422—Chamber¬ 
lain V. Abeles, 198 P.2d 927, 88 Cal. 
App.2d 291—^Agdeppa v. Glougle, 
162 P.2d 944, 71 Cal.App.2d 463— 
Weiner v. Mullaney, 140 P.2d 704, 
69 Cal.App.2d 620—^Petersen v. 
Murphy. 139 P.2d 49, 69 Cal.App.2d 
528—City of Napa v. Navonl, 132 P. 
2d 666, 66 Cal.App.2d 289—Chard v. 
O’Oonnell, 120 P.2d 126, 48 Cal.App. 
2d 476—^Foster v. Peters, 117 P.2d 
726. 47 Cal.App.2d 204—Comstock 
V. Finn, 66 P.2d 967, 13 Cal.App. 
2d 161—^Salmon v. Allen, 86 P.2d 
163,1 Cal.App.2d 115. 

Idaho.—-Dickey v. Clarke, 142 P.2d 
697, 66 Idaho 247—^Anderson v, 
Lloyd, 139 P.2d 244, 64 Idaho 768 
—Gem State Lumber Co. v. Gallon 
Irrigated Land Oo., 41 P.2d 620, 
66 Idaho 814. i 


Iowa.—Corpus Juris Quoted in In re 
Evans’ Estate, 291 N.W. 460, 465, 
228 Iowa 908. 

64 C.J. p 1272 note 93. 

88. Cal.—Jensen v. Union Paving 
' Co., 229 P.2d 121. 103 Cal.App.2d 

164. 

89. Cal.—^Williamson v. Clapper, 199 
P.2d 337, 88 Cal.App.2d 645. 

90. Cal—Johndrow v. Thomas, 187 
P,2d 681, 31 Cal.2d 202. 

N.M.—Heisel v. York. 126 P.2d 717, 
46 N.M. 210. 

64 C.J, p 127'3 note 94. 

91. Cal.—Johndrow v. Thomas, 187 

P.2d 681, 31 Cal.2d 202—Hl.se v. 
Superior Court of Los Angeles 
County. 134 P.2d 748, 21 Cal.2d 
614—Menghetti v. Dillon, 75 P.2d 
696, 10 Cal.2d 470—K. & M., Inc. 
V. LeCuyer. 238 P.2d 28, 107 Cal. 
App.2d 710, followed In 238 P.2d 
33, 107 Cal.App.2d 846—^Pensa v. 
NofCsinger, 232 P.2d 621, 105 Cal. 
App.2d 99—Chamberlain v. Abeles, 
198 P.2d 927, 88 Cal.App.2d 291— 
Burton v. Los Angeles Ry. Corp., 
180 P.2d 367, 79 Cal.App.2d 605— 
In re Reid’s Estate, 179 P.2d 353, 
79 Cal. App. 2d 34—^Agde-ppa v. Glou- 
gie, 162 P.2d 944. 71 Cal.App.2d 
463—Petersen v. Murphy, 139 P. 
2d 49. 69 Cal.App.2d 628—Arm¬ 

strong V. Schoenborn, 20 P.2d 79, 
130 Cal.App. 601. ' 

Ind.—Satterblom v. Wasson, 41 N.E. 
2d 674, 111 Ind.App. 377-JSputh ’ 
V. Francisco State Bank of Fran¬ 
cisco, 13 N.E.2d 880, 106 Ind.App. 
149. 

Kan.—Jordan v. Austin Securities 
Co., 61 P,2d 38, 142 Kan. 631. 

Mass.—^Federal Nat, Bank of Boston 
V. O’Connell, 26 N.E.2d 639, 305 
Mass. &59. 

Mont.—Conner v. Helvlk, 71 P.2d 641, 
106 Mont. 437. ■ 

N.M.—Heisel v. York, 126 P.2d 717,' 
46 N.M, 210—^Mathews v. New 
Mexico Light & Power Co., 122 P. I 
2d 410, 46 N.M. 118. I 

Tex.—Chance v. Warlick, Clv.App., 1 
146 S.W.2d 283, error dismissed, | 
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I judgment correct—Stroud v. Pech- 
I acek, Clv.App., 120 S.W.2d 626. 

I Utah.—Consolidated Wagon & Ma- 
I chine Co. v. Kay, 21 P.2d 836, 81 
Utah 595. 

64 C.J. p 1273 note 95. 

92. Cal.—Costello v. Bowen, 182 P. 

2d 615. 80 Cal.App.2d 621 . 

Ind.—^Roy Stringer Co. v. Dillon, 12 
N.E.2d 365, 105 Ind.App. 194— 

Home Development Co. v. Arthur 
Jordan Land Co., 196 N.E. 337, 100 
‘ Ind.App. 458. 

I 64 C.J. p 1273 note 96. 

i93. Ind.—Roy Stringer Co. y. Dll- 
I Ion, 12 N.E.2d 365, 106 Ind.App. 
i 194—Home Development Co. v. Ar- 
I thur Jordan Land Co., 196 N.E. 

I 337, 100 Ind.App. 468—National 

Fire Ins. Co. v. Gellman, 144 N.E. 
154, 83 Ind.App. 219. 

94. Cal.—Berg v. Berg, 132 P.2d 871, 
66 Cal.App.2d 495. 

Ind.—^Kelley, Glover & Vale y. Heit- 
man, 44 N.E.2d 981, 220 Ind. 625, 
certiorari denied 63 S.Ct. 1320, 319 
U.S. 762, 87 L.Ed. 1713—McCabe v. 
Grantham, 31 N.E.2d 668. 108 Ind. 
App. 695—Guardian Life Ins. Co. 
of America v. Brackett, 27 N.E.2d 
103, 108 Ind.App, 442—^Roy Stringer 
Co. V. Dillon, 12 N.E.2d 366, 105 
I Ind.App. 194—^Lindley v. Steward, 
5 N.E.2d 998, 103 Ind.App. 600. 
rehearing denied 8 N.E.2d 119, 103 
' Ind.App. 600—Stewart v. Flynn, 200 
N.E. 706, 101 Ind.App. 692—Ameri¬ 
can Income Ins. Co. v. Kindlespark- 
er, 200 N.E. 432, 102 Ind.App. 445— 
Sabinske v. Patterson, 196 N.E. 639, 
t 100 Ind.App, 657. 

Kan.—'Bottenberg Implement Co. v. 

I Sheffield, 229 P.2d 1004, 171 Kan. 
67. 

Tex.—^Flrst Nat. Bank v. Blewett, 
Civ.App., 88 S.W.2d 487, error dis¬ 
missed. 

64 C.J. p 1273 note 98. 

95. Cal.—^Zeibak y. Nasser, 82 P.2d 
S76, 12 Cal.2d 1. 

96. Cal.—Stone v. San Francisco 
Brick Co., 109 P. 103. 13 CalJ^p. 
203. 
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a. In General 

A conclusion of law la distinguished from a finding 
of fact In that It Is arrived at through the application 
of a rule of law and not at a result of a process of 
natural reasoning. 

A conclusion of law may be distinguished from 
a finding of fact in that it is arrived at through 
the application of a rule of law and not as a result 
of a process of natural rcasoning.^^ The line of 
demarcation between findings of fact and conclu¬ 
sions of law is not easily drawn in all cases,and 
whether a particular statement is a conclusion of 
law or finding of fact, or mixture of the two, may 
depend on the circumstances involved, such as 
averments of a complaint,^ other findings,2 the in¬ 
tention of the trial court as shown by an examina¬ 
tion of the issues and evidence,3 and the whole 
record.'* Declarations or statements by the trial 
judge as to right of recovery,''^ and as to the state 
of the proof,® are ordinarily regarded as conclu¬ 
sions of law, although a general finding for one 
party may constitute a finding of ultimate facts,7 and 
failure of the trial judge to credit particular testi¬ 
mony has been held not a ruling of law but a find¬ 
ing of fact.8 An ultimate finding based on special 
findings of fact may be a conclusion of law.® Where 
the evidence is undisputed, the findings of the court 
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amount to conclusions of law.^® A finding that the 
statute of limitations has not run is a mixed finding 
of fact and law.^^ Under particular court rules, 
it has been held that there is no distinction between 
“findings of fact and conclusions of law" and 
I “specific findings of fact and conclusions of law.”^^ 

Construction to support judgment. If there is 
doubt as to whether particular statements should be 
construed as findings of fact or conclusions of law, 
the doubt will be resolved in favor of the judg¬ 
ment;^® but this rule will not be carried so far 
as to permit rejection of specific facts found by 
the court and acceptance of mere conclusions of law 
in direct conflict therewith in order to sustain the 
judgment, 

Effect of characterisation by trial court. Al¬ 
though the characterization given it by the court 
is a factor for consideration,^® fundamentally the 
character of a statement as one of fact or law 
is to be determined by its contents,^® Findings of 
fact retain their character as such although they 
may be inaccurately designated as conclusions or 
rulings of law,!^ and conclusions of law do not 
lose their character as such because erroneously 
listed or described as findings of fact.^® Findings 


97. Cal.—Jordan v. Jordan, 136 P.2d 
416, 6S Cal App.2d 371—Gossman v. 
Gossman, 126 P.2d 178, 62 Cal.App. 
2d 184. 

Mo,—Maltz V. Jackoway-Katz Cap 
Co., 82 .S.W.2d 909, 336 Mo. 1000 

64 C.J. p 1273 note 2. 

98. Cal.—Gossman v. Gossman, 126 
P2d 178, 62 Cal.App,2d 184. 

Ind —Kllngler v. Ottinger, 22 N.E. 
2d 805, 216 Ind. 9—Evan.svalJe Ve¬ 
neer & Lumber Co. v. Claybon, 73 
N.E.2d 698. 117 Ind.App. 499. 

64 C.J. p 1274 note 3. 

99. U.S.—Citizens' Trust Co. v. Croll, 
C.C.A.II1.. 289 F. 421. 

1. Cal. — Lynip v. Alturas School 
Dlst. of Modoc County, 141 P. 835, 
24 Cal.App. 426. 

2. Cal.—Fitzpatrick v. Underwood, 
112 P.2d 3, 17 Cal.2d 722. 

64 C.J. p 1274 note 6. 

3. U.S.—Citizens’ Trust Co. v. CroU, 
C.C.A.in., 289 F. 421. 

Or.—Oregon Home Builders v. Mont¬ 
gomery Inv. Co., 184 P. 487, 94 Or, 
349. 

4. Wash.—^Laughlin v. Seattle Taxi¬ 
cab & Transfer Co., 146 P. 847, 84 
Wash. 342. 

8 . Ind.—Kerfoot v. Kessener, 84 N. 
E.2d 190, 227 Ind. 68. 

Mo.—State ex rel. Winn v. Banks, 
145 S.W.2d 362. 346 Mo. 1177. 

N.M.—^Porter v, Mesilla Val. Cotton 
Products, 76 P.2d 937, 42 N.M. 217. 


Utah.—Duncan v. Hemmelwright. 186 i 
r.2d 966, 112 Utah 262. | 

64 C.J. p 1274 note 9. 

Truth of pleadings 
Cal.—Noble v. Beach. 130 P.2d 42'6, 
21 Cal.2d 91. 

Q. tr.S.— V. S, V. Jefferson Electric 
Mfg. Co., Ct.Cl.. 54 S.Ct. 443, 291 
U.S. 386, 78 L.Ed, 859—^American 
Chain Co, v, Eaton, Ct.Cl., 64 S. 
Ct 443, 291 U.S, 386, 78 L.Ed. 869 
—Routzahn v. Willard Storage Bat¬ 
tery Co., Ct.Cl.. 54 S.Ct. 443, 291 U. 

S. 386, 78 L.Ed. 8'69. 

N.M.—Gillespie v. O’Neil, 28 P.2d 
1040, 38 N.M. 141. 

64 C.J. p 1274 note 10. 

7. Cal.—Spring St. Realty Co. v. 
Trask, 16 P.2d 195, 126 Cal.App. 
765. 

8. Mass.—Maglio v. Lane, 167 N.E. 
228, 268 Mass. 135. 

N.T,—Ryan v. Franklin, 92 N.E, 673, 
199 N.Y. 347. 

9. Cal.—Stark v, Shevrada, 204 P. 
214, 187 Cal. 786. 

10. Cal.—Leis v. City and County of 
San Francisco, 2 P.2d 26, 213 Cal. 
256—Moody Institute of Science v. 
Los Angeles County, 233 P.2d 61, 
105 Cal,App.2d 107. 

Ind.—^Evansville Veneer & Lumber 
Co. V. Claybon, 73 N.E.2d 698, 117 
Ind.App. 499. 

11. Cal.—^Kornbau v. Evans, 162 P. 
2d 661, 66 Cal.App.2d 677. 
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12. N.M—Miera v. State, 129 P.2d 
334, 46 N.M. 369. 

13. Wyo.—Bishop V, Hawley, 238 
P. 284, 33 Wyo. 271. 

64 C.J. p 1275 note 87. 

14. Cal.—Adams-Campbell Co. v. 
Jones, 236 P. 322, 71 Cal.App. 723, 

16. Or.—Oregon Home Builders v. 
Montgomery Inv. Co., 184 P. 487, 
94 Or. 349. 

Improper classification as affecting 
validity or preventing considera¬ 
tion of finding of fact or conclusion 
of law see supra S 624. 

16. Mo.—Monnlg v, Easton Amuse¬ 
ment Co., App., 27 S.W.2d 495— 
Platte Valley Bank of Cosby v. 
Farmers’ & Traders’ Bank. 14 S.W. 
2d 12, 223 Mo.App. 600. 

17. Arlz.—Gilliland v, Rodriquez, 
268 P.2d 334, 77 Arlz. 163. 

I Cal.—^Bechtold v. Bishop & Co., 105 

* P.2d 984, 16 Cal.2d 285—Walsh v. 
Walsh, 108 P.2d 765. 42 Cal.App. 

i 2d 287. 

S.D.—Cohrt V. Sun Ins. Office, Llmlt- 

I ed, 49 N.W,2d 689. 74 S.D. 153. 

J Tex.—McAshan v. Cavitt, 229 S.W,2d 
1016, 149 Tex. 147—First Nat. Bank 
V. Blewett, Clv.App., 89 S.W.2d 487, 
error dismissed. 

64 C.J. p 1276 note 92. 

18. Wis.—In re Curtis’ Trust Estate, 
33 N.W.2d 193, 263 Wis. 119, re- 
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or conclusions properly stated and classified are not 
affected by the improper inclusion or classification 
therewith of other findings or conclusions,and 
embodying a conclusion of law among findings of 
fact neither adds to,nor detracts from.^t the force 
and effect of the true fact findings. A finding that 
the allegations of fact in a complaint are true is 
not a finding that any conclusions of law therein 
arc true ,22 although it is a finding of fact.23 Con¬ 
clusions stated in the course of a general opinion 
of the court may not be treated as statutory findings 
of fact.2* A finding of the trial court stated among 
the subordinate facts is prima facie a finding of 
a primary fact and not a conclusion.25 The reason 
for a decision is not a finding of fact although 
included with such findings.2® 


89 €,J.S. 

1). Particular Findings of Fact or Oonclnsions 
of Law 

Partiouiar findinaa have been held to be or not to be 
findings of fact or conclusions of law. 

Among other findings which, under the circum¬ 
stances of particular cases, have been held findings 
of facts are findings as to: abandonment of for¬ 
mer action,27 acceptance,2* amount due,22 appoint¬ 
ment to office,30 authority,®! benefit by drains ,22 
broker’s agency in procuring sale,22 cancellation of 
contract,®^ cause of death,25 character of a sum or 
fund of money,25 consideration,®^ construction of 
lease,28 cost,®® damages,^® effect of granting re¬ 
quest,'*! election to take under will,*® execution of 
deed,*2 existence of a partnership,** existence of 
valid claims against an estate,*® fraud, duress, or 
undue influence,*® identity of importer,*7 incom¬ 
petency,*® indebtedness,*® intent,®® joint interest,®! 


hearing denied 33 N.W.2d 864, 263 
Wis. 119. 

64 C.J. p 1276 note 93. 

19. Cal.—Johndrow v. Thomas, 187 
P.2d 681, 81 Cal.2d 202—^Lenchner 
V. Chase. 220 P.2d 921, 98 Cal.App. 
2 a 794—-Lande V. Southern Cal. 
Freight Lines, 193 P.2d 144, 85 Cal. 
App.2d 416—Wood V. Keller, 163 P- 
2d 904, 72 Cal.App.2d 14—In re 
Blalc’s Estate, 160 P.2d 567, 66 Cal. 
App.2d 232—Sayles v. Los Angeles 
County, 138 P.2d 768. 69 Cal.App. 
2d 296—Gossman v. Gossman, 126 
P.2d 178, 62 Cal.App.2d 184—In re 
Keeley, 97 P.2d 468, 36 Cal.App.2d 
264 —^People v. Ocean Shore R. R., 
72 P.2d 167, 22 Cal.App.2d 657— 
McVlcar-Rood-Burkett Well No. 1 
V. Crude Oil Drilling Co., 49 P.2d 
901, 9 Cal.App.2d 371. 

Kan.—^Frontier Lodge No. 104, A. F. 
& Au M. of Washington, Kan., v. | 
Wilson, 80 P.2d 807, 139 Kan. 75. 
N.M.—Helsel v. York, 125 P.2d 717. 
46 N.M. 210—Pankey v. Hot 

Springs Nat. Bank, 119 P.2d 636, 46 
N.M. 10. 

Utah.—Miller Brewing Co. v. Capitol 
Distributing Co., 77 P.2d 359, 94 
Utah 61—Consolidated Wagon & 
Machine Co. v. Kay, 21 P.2d 836, 
81 Utah 696. 

64 C.J. p 127^ note 94. 

ao. Ind,—^Klingler v. Ottlnger, 22 N. 

E.2d 806. 216 Ind. 9. 

Or.—Adler v. Rosen, 207 P. 467, 104 
Or. 418. 

91. Cal.—^New York Life Ins. Co. v. 
Occidental Petroleum Corp., Ill P. 
2d 707, 48 Cal.App.2d 747, followed 
In Guardian Life Ins. Co. of Ameri¬ 
ca V. Occidental Petroleum Corp., 
Ill P.2d 710. 43 Cal.App.2d 848, 
and Sun Life Assur. Co. of Canada 
V. Occidental Petroleum Corp., Ill 
P.2d 710, 43 Cal.App.2d 849. 


Kan.—Raynes v. Rlss A Co., 103 
P.2d 818, 162 Kan. 3'83. 

64 C.J. p 1276 note 96. 

22. Cal.—Postal Telegraph-Cable Co. 
V. City of Lob Angeles, 128 P. 19, 
164 Cal. 166. 

23. Cal.—Whepley Oil Co. v. Associ¬ 
ated Oil Co., 44 P.2d 670, 6 Cal. 
App.2d 94. 

24. U.S.—^Fleischmann Const. Co. v. 

U, S., Va.. 46 S.Ct. 284, 270 U.S. 849, 
70 L.Ed. 624—Morrison Mill Co. v. 
Hartford Fire Ins. Co. of Hartford, 
Conn., D.aWash., 86 P.2d 862. 

25. Conn.—^Fraser v. City of Nor¬ 
wich, 23 A.2d 866, 128 Conn. 461. 

26. Cal.—^Dow V. Swain, 58 P. 271, 
126 Cal. 674. 

27. Cal. — Collins v. Ramlsh, 188 P. 
650, 182 Cal. 360. 

1 28. Ind.—^Kerfoot v. Kessener, 84 N. 
E.2d 190, 227 Ind. 58. 

89. Idaho.—Union Cent. Life Ins. Co. 

V. Nielson, 114 P.2d 262, 62 Idaho 

483. 

Ind.—Sclamberg v. Sclamberg, 41 N. 
E.2d 801, 220 Ind. 209—Walcls v. 
Kozaclk, 166 N.B. 589, 86 Ind.App. 

484. 

30. Utah.—Snyder v. Emerson, 67 P. 
800, 19 Utah 819. 

31. U.S.—Citizens’ Trust Co. v. Croll. 
C.C.A.I11., 289 F. 421. 

Or.—^Reade v. Pacific Supply Assoc., 
66 P. 44'3, 40 Or. 60. 

32. Ind.—Perkins v. Hayward, 24 
N.B. 1033, 124 Ind. 446. 

33. Tex.—Leonard v. Torrance, Civ. 
App., 210 S.W. 296. 

34. Cal.—^Palmer v. Fix, 28'6 P. 498, 
104 Cal.App. 562—^Head v. Solomon, 
181 P. 807, 41 CaLApp. 6. 

35. CaJ.—'Price v. Occidental Life 
Ins, Co., 147 P. 1176, 169 Cal. 800. 
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36. Ind.—State v. Williams, 77 N.B. 
1137, 89 Ind.App. 876. 

37. Cal.—'Rusk v. Johnston. 98 P.2d 
1167, 18 Cal.App.2d 408, 

Utah.—Utah Nat. Bank of Salt Lake 
City V. Nelson, 111 P. 907, 88 Utah 
169. 

38. Utah.—Sandall v. Hoskins, 187 
P.2d 819, 104 Utah 60. 

39. U.S.—^Bgan v. Clasbey, Utah, 11 
S.Ct. 231, 137 U.S. 654, 34 L.Ed. 822. 

40. Cal.—Wood v. Keller, 168 P.2d 
904, 72 Cal.App.2d 14. 

Nev.—Brownfield v. F. W, Woolworth 
Co., 248 P.2d 1078, 69 Nev. 294, re¬ 
hearing denied 261 P.2d 689, 69 
Nev. 294. 

41. Mass.—Woodworth v. Wood- 
worth, 178 N.E. 678, 273 Mass. 402. 

42. Vt.—^In re Peck’s Estate, 88 A. 
668, 87 Vt. 194. 

43. Cal.—Johndrow v. Thomas, 187 
P.2d 681, 81 Cal.2d 202. 

44. Utah.—^Kahn v. Central Smelt¬ 
ing Co., 2 Utah 371. 

45. Ind.—^Warren County Bank v. 
Keister, 138 N.E. 617, 80 Ind.App. 
134, modified on other grounds 139 
N.E. 379, 80 Ind.App. 134. 

46. Cal.—^Weger v. Rocha, 32 P.2d 
417, 138 CaLApp. 109. 

64 C.J. p 1274 note 29. 

47. N.M.—^Tres Ritos Ranch Co. v. 
Abbott, 106 P.2d 1070. 44 N.M. 666, 
130 A.L.R. 963, 

48. N.H.—Oullette v. Ledoux, 80 A. 
2d 13. 92 N.H. 302. 

49. Cal,—^Nlsbet v. Rhlnehart, 42 P. 
2d 71, 2 Cal.2d 477. 

64 C.J. p 1274 note 30. 

50. Conn.—^Prendergast v. Drew, 180 
A. 75, 103 Conn, 88. 

64 C.J. p 1274 note 31. 

51. N.H.—^Lakeport Nat. Bank v. 
McDonald, 116 A. 688, 80 N.H. 887. 
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and a justifiable decrease in number of positions.B2 school,use under claim of right,value,and 

Additional findings which have been held to be nghtsJ^ 

findings of fact are findings as to: knowledge, Among other findings which, under the circum- 
liability under contract,6* location of house,®® mak- stances of particular cases, have been held to be 

ing of contract,®® making of determination as to is- conclusions of law arc: amount due,'*^* assign- 

suance of patents,®7 malice,®® nature of contract,®* ment,^* assumption of obligation,*® authority,*^ 

nature of work,*® negligence,®^ ownership, title, or breach of contract,** broker's agency in procuring 

interest,®* partition of property,®* passage of resolu- sale,** cause of water shortage,*® character of prop- 

tions with reference to particular work,®® pay- erty as a homestead,*® character of use generally,*® 

ment,®® proximate cause,®® ratification,®*^ relation- consideration,**^ construction of contract,•• con- 

ship of parties,®* rescission,®* residence,^® right of structive knowledge or notice,** conversion and ap- 

way,*^^ sale,^* testamentary capacity,*^* type of propriation of property,*® credits,*l damages,** date 


50. Ind.—^Kostanzer v. State ex rel. 
Ramsey. 187 N.E. 887. 206 Ind. 636. 

53. Utah.—^Harris v. Butler. 63 P.2d 
286. 91 Utah 11. 

54. Cal.—^Alkua ▼. Johnson-Pacific 
Co., 181 P.2d 72, 80 Cal.App.2d 1. 

55. Conn.—Spencer v. Merwln, 68 A. 
870, 80 Conn. 330. 

53. Maas.—American Mut. Liability 
Ins. Co. V. Condon, 183 N.E. 106, 
280 Maas. 617. | 

57. Cal.—Anderson v. Southern Pa¬ 
cific R. Co., 66 P. 960, reheard 67 j 
P. 1124, 186 Cal. xix. 

58. Ind.—May v. Anderson, 42 N.E. 
946. 14 Ind.App. 251. 

59. Cal.—Oakley v. Rosen. 178 P.2d 
65. 76 Cal.App.2d 310. 

30. Mass,—Caton v. Winslow Bros. 
St Smith Co.. 84 N.E.2d 638, 309 
Mass. 160. 

31. Conn.—^Marley v. New England 
Transp. Co., 68 A.2d 296, 133 Conn. 

—^Doherty v. Connecticut Co., 
62 A.2d 436, 133 Conn. 469—Mc¬ 
Carthy V. Consolidated R. Co., 63 
A. 726. 79 Conn. 78. 

Mass.—Fibre Leather Mfg. Corp. v. 
Ramsay Mills, Inc. 109 N.E.2d 910, 
829 Mass. 576—Qulnby v. Boston 
& M. R. R.. 61 N.E.2d 853, 318 
Mass. 438. 160 A.L.R. 724. 

Ohio.—^Riesenbeck v. Bauer, 82 N.E. 

2d 94, 83 Ohio App. 218. 

Tex,—McAehan v. Cavitt, 229 S.W.2d 
1016, 149 Tex. 147. 

68 . U.S.—Bogan v. Hynes, C.C.A. 
Cal., 66 F.2d 624. certiorari denied 
64 6.Ct 126. 290 U.S. 690. 78 L. | 
Ed. 694. 

Cal.—^In re Woods* Estate, 72 P.2d 
268. 28 Cal.App.2d 187. 

Ind.—Fouts V. Largent. 94 N.E.2d 
448, 228 Ind. 647—Kerfoot ▼. Kes- 
sener. 84 N.E.2d 190, 227 Ind. 68 
—Willard V. Brlngolf. 6 N.E.2d 
816, 108 Ind.App. 16—Sablnske v. 
Patterson. 196 N.E. 689. 100 Ind. 
App. 667—^Mellencamp v. Reeves 
Auto Co.. 190 N.B. 618. 100 Ind. 
App. 26. 

64 C.J. p 1274 note 18. 


63. Ind.—^Myers v. Crane, 67 N.E.2d 
694, 116 Ind.App. 144. 

64. Cal.—'Pacific Paving Co. v. Dlg- 
glns, 87 P. 415, 4 Cal.App. 240. 

65. Cal.—^Wilson v. General Water 
Heater Corporation. 88 P.2d 416, 
138 Cal.App. 769. 

64 C.J. p 1275 note 40. 

66. Arlz.—Gilliland v. Rodriquez, 268 
P.2d 334. 

Ind.—^Evansville Veneer St Lumber 
Co. V. Claybon, 78 N.B.2d 698, 117 
Ind.App. 499. 

67. Ind.—Minnich v. Darling, 36 N. 
E. 173, 8 Ind.App. 539. 

68. Tex.—Tijerina v. Botello. Civ. 
App., 207 S.W.2d 186. 

Status as ladepeadeat ooatraetor 
Iowa.—Banks v. Carroll, 43 N.W.2d 
142, 241 Iowa 786. 

Whether parties lived together ai 

Tria.1^ wife j 

Ind.—Schilling v. Parsons, 36 N.E.2d 
958, 110 Ind.App. 52. 

69. Cal.—^Hollenbach v. Schnabel, 36 
P. 872, 101 Cal. 312, 40 Am.S.R. 
67. 

70. Kan,—Ford v. Peck, 226 P. 1064, 
116 Kan. 74, rehearing denied 227 
P. 627, 116 Kan. 481. 

71. N.H.—^Hatch v, Hlllsgrove, 138 
A. 428. 139 A. 866, 83 N.H. 91. 

73. Or.—^Lancaster Tire St Rubber 
Co, V, McGraw, 196 P. 816, 99 Or. 
406. 

73 . Cal.—Clements v. McGinn, 83 
P. 920. 99 Cal. xvll. 

74. Ind.—State ex rel. Johnson v. 
Boyd. 28 N.B.2d 266, 217 Ind. 348. 

75. Conn.—Phillips v. Bonadles, 136 
A. 684, 106 Conn. 722. 

70. Mass.—Tegelaar Bros. v. Au- 
bumdale Conservatories, 190 N.E. 
699, 286 Mass. 863. 

Wash.—^Fisher v. Coy Valve Co., 244 
P. 126, 247 P. 966, 138 Wash. 86. 

77. Cal.—Weldenmuller v. Stearns 
Ranchos Co., 61 P. 874, 128 Cal. 
623. 

78. N.D.—First Nat Bank v. Ma¬ 
honey, 136 N.W. 771, 23 N.D. 177. 

AS9 


79. Tex.—Central Texas Exoh. Nat 
Bank of Waco v. First Nat Bank, 
C1V.APP., 243 S.W. 998, rehearing 
overruled 246 S.W. 111. 

80. Vt.—Greenwood v. Lamson, 168 
A. 916, 106 Vt 87. 

81. Ind.—Foulkes Contracting Co. v. 
Crowder, App., 171 N.B. 804. 

Mo.—^Monmouth College v. Dockery, 
145 S.W. 786. 241 Mo. 522. 

88. Arlz.—Welker St Clifford v. Mer¬ 
rill. 266 P. 991, 82 Arlz. 90. 

Conn.—^Rockwell v. New Departure 
Mfg. Co.. 128 A. 302. 102 Conn. 266. 

83. Tex.—-Goodwin v. Gunter, 195' S. 
W. 848, 109 Tex. 66. 

84. Utah.—Miller v. Mt. Neho Land 
& Irrigation Co., 10*6 P. 604. 27 
Utah 1. 

85. S.D.—^Farmers’ St Merchants’ 
Nat. Bank of Mil bank v. Bank of 
Commerce of Milbank, 206 N.W. 
691. 49 S.D. 130. 

86. Conn.—^Rooney v, Woolworth, 62 
A. 411, 74 Conn. 720. 

87. Cal.—^Drovers’ Nat Bank v. 
Browne, 264 P. 266, 88 Cal.App. 
716. 

88. Ind.—Columbia Conserve Co. v. 
Watson. 39 N.E.2d 740, 219 Ind. 494. 

Tex.—^Fleming Oil Co. v. Anco Gas 
Corp., Civ.App., 217 S.W.2d 29. 

Wls.—^Elkhorn Production Credit 
Ass'n v. Johnson, 29 N.W.2d 64, 
251 Wia. 280, 2 A.L.R.2d 256. 

89. Utah.—Gay v. Toung Men’s Con¬ 
sol. Co-op. Mercantile Inst, 107 
P. 237, 87 Utah 280. 

Wash.—Bailey v. B. C. Miller Cedar 
Lumber Co.. 286 P. 67. 166 Wash. 
673. 

90. Ind.—Burkhart v. Simms, 60 N. 
E 2d 141, 116 Ind.App. 676. 

91. Cal.—San Joaquin Brick Go. v. 
Mulcahy, 208 P. 861, 68 Cal.App. 
295. 

98. Cal.—Robinson v. Raquet 96 P. 
2d 821, 1 Cal.App.2d 633— Klein v. 
Lewis, 182 P. 789, 41 Cal.App. 468. 
Utah.—B. T. Moran, Inc, v. Flnzt 
Sea Corporation. 24 F.Sd 884. 83 
Utah 816. 
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of final settlement,effectiveness of notice,*^ effect 
of order,®® effect of relationship between parties,®® 
existence of corporation,®^ existence of resulting or 
constructive trust,®® indebtedness,®® intent,^ issuance 
of deed,® and justification.® 

Additional findings which have been held to be 
conclusions of law arc findings as to: knowledge,® 
tack of adequate remedy,® liability under contract,® 
lien,^ malicious mischief,® nature of agreement,® 
nature of deposits,^® negligence,nuisance,^® own¬ 
ership, title, or interest,!® payment,!* performance 
of contract,!® proximate cause,!® reasonable char¬ 
acter of usc,!7 reason for denying relief,!® record¬ 
able character of an instrument,!® right of way,®® 
right to a lien,®! right to interest,®® service of 
process,®® status of person as bona fide or innocent 
holder or purchaser,®* sufficiency of ordinance,®® 
sufficiency of resolution,®® time during which com¬ 
missioners were in session,®*^ timely institution of 
action,®® and waiver.2® 

Various findings, under the circumstances of 


particular cases, have been held not to be conclu¬ 
sions of law, such as findings with respect to 
amount due,®® failure of a broker to produce a 
purchaser for property,®! prior or paramount rights 
of a party,®® and that a trial was based on the 
assumption of a particular pleading.®® 

§ 648. -Ultimate or Probative Facts 

Generally, the dietinetlon between flndlnga of ulti¬ 
mate facts and flndlnge of probative facts Is that flndlnga 
of probative facts relate to evidence of the existence of 
some other fact, and those of ultimate facts to the final 
resulting effect reached by logical reasoning from the 
evidentiary facts. 

While it is sometimes difficult to distinguish be¬ 
tween findings of ultimate facts and findings of 
evidential facts,®* and whether a particular finding 
is one of ultimate or probative facts will depend on 
the circumstances involved,®® generally speaking 
the distinction is that the findings of evidentiary 
facts relate to evidence of the existence of some 
other fact, and those of ultimate facts to the final 


03. U.S.—^Lambert Lumber Co. v. 
Jones Engineering & Construction 
Co., C.C.A.MO., 47 F.2d 74. certio¬ 
rari denied 61 S.Ct. 489, 283 U.S. 
842, 76 L.Ed. 1462. 

94. Cal.—Puller v. Towne, 193 P. 88, 
184 Cal. 89. 

95. Ind.—Board of Trustees of Fire¬ 
men's Pension Fund v. State ex rel. 
Stuck, 194 N.E. 623, 208 Ind. 117. 

98. Vt.—^Dleter v. Scott, 9 A.2d 96, 
110 Vt. 376. 

97. Wls.—Llndsley v. Farmers Ex¬ 
change Inv. Co., 271 N.W. 364, 223 
Wls. 666. 

99. Cal.—Stromerson v. Avenll, 133 
P.2d 617, reheard 141 P.2d 732, 22 
Cal.2d 808. 

gg, Vt.—Hartford School Dlst. v. 
Hartford School Diet No. 13, 37 A. 
262, 69 Vt. 147. 

64 C.J. p 1276 note 64. 

1. Cal.—Petersen v. Civil Service 
Board of City of Oakland, 227 P, 
288, 67 Cal.App. 70, motion denied 
230 P. 196. 68 Cal.App. 762. 

Ohio.—Phipps V. Batterman, 10 Ohio 
Clr.Ct. 205. 6 Ohio Cir.Dec. 488. 

9. Ind.—Bssax v. Meyers, 62 N.E. 

96, 27 Ind.App. 639. 

8. Pa.—Massachusetts Bonding & 
Ins. Co. V. Johnston A Harder, 16 
A.2d 444. 340 Pa. 253. 

4. Vt.—^Russell V. Buck. 68 A.2d 691, 
116 Vt. 40. 

Wash.—^Field v. Copping. Agnew & 
Scales, 118 P. 329, 65 Wash. 369. 
86 L.B.A..N.S.. 488. 

6. Ind.—New Albany Gas Light, etc., 
Co. V. New Albany, 89 N.E. 462. 139 
Ind. 6'60. 


6 . Vt.—Granite City Co-op. Cream¬ 
ery Ass’n V. B &s K Cheese Co., 
63 A.2d 193, 116 Vt. 408. 

7. Utah.—Plnney v. Plnney, 246 P. 
329, 66 Utah 612. 

8 . N.M.—Rea v. Motors Ins. Corp., 
144 P.2d 676, 48 N.M. 9. 

9. Cal,—Wayt v. Patee, 269 P. 660, 
206 Cal. 46. 

64 C.J. p 1276 note 70. 

10. U.S.—Utter V. Eckerson, C.CA. 
Idaho, 78 P.2d 307. 

111 . Ind.—^Long v. Archer, 46 N.E. 2d 
818, 221 Ind. 186. 

Utah.—^Warren v. Robison, 70 P. 
989, 26 Utah 206. 

18. Cal.—^People v. Goddard, 191 P. 

1012, 47 CaI.App. 730. 

Tex.—McGuffey v. Plerce-Fordyce 
Oil Ass’n, CIV.APP., 211 S.W. 335. 
13. Idaho—C. I. T. Corp, v. Elliott, 

160 P.2d 891. 66 Idaho 384. 

64 C.J. p 1275 note 73. 

14L Mass—^Hogan v. Coleman, 96 N. 

E.2d 864, 326 Mass. 770. 

64 C.J. p 1276 note 74. 

15. Ind.—^Amerlcan Income Ins. Co. 
V. Kindlosparkcr, 37 N.E.2d 304, 
110 Ind.App. 617. 

16. La—Iglesias v. Campbell, App., 
176 So. 146. 

17. N.H.—Town of Tilton v. Sharpe, 

161 A. 462, 84 N.H. 393. 

18. Cal.—^Dow V. Swain, 58 P. 271, 
126 Cal. 674. 

19. S.D.—Codington County Land 
CO..V. Hill, 202 N.W. 637, 48 S.D. 
90. 

30. Conn.—New York. N. H. & H. 
R. Co. V. Armstrong, 102 A. 791, 
92 Conn. 849—^Knowlton v. New 
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York, etc., R. Co., 44 A. 8, 72 Conn. 
188. 

81. Ind—Johnson v. Citizens' Trust 
Co., 136 N.E. 49, 78 Ind.App. 487. 

88. Ind.—Deep Vein Coal Co. v. 
Jones. 97 N.E. 341, 49 Ind.App. 314. 

83. Ohio.—Barnes v. Butler County 
Lumber Co., 176 N.E. 103, 38 Ohio 
I App. 446. 

134L Cal —Smith v. Armstrong. 260 P. 

847, 85 Cal.App. 624. 

35. Cal.—^Harris v. City of Piedmont, 
42 P.2d 356, 6 Cal.App.2d 146. 

86. Cal.—^Ahlman v. Barber Asphalt 
Paving Co., 181 P. 238, 40 Cal.App. 
395. 

37. Ind.—State v. Richey, 172 N.E. 
119, 202 Ind. 116. 

38. Wash.—^Harrison v. Consolidated 
Holding Co., 93 P.2d 729, 200 Wash. 
434. 

89. Or.—^Adler v. Rosen, 207 P. 467, 
104 Or. 418. 

30. Cal.—^Fejer v. Paonessa, 231 P. 
2d 607, 104 CaI.App.2d 190. 

31. Cal.—^Fitzpatrick v. Underwood, 
112 P.2d 3, 17 Cal.2d 722. 

38. Cal.—Jones v. Pleasant Val. 
Canal Co., 113 P.2d 289, 44 Cal.App. 
2d 798. 

33. Tex.—Trl-State Ass’n of Credit 
Men v. Hinson, 144 S.W.2d 881, 136 
Tex. 260, rehearing overruled 146 
S.W.2d 723, 136 Tex. 260. 

34. Or.—Oregon Home Builders v. 
Montgomery Inv. Co., 184 P. 487. 
94 Or. 349. 

Controlling effect see supra B 636. 

35. Cal.—^Ford v. Cotton, 266 P. 801. 
82 Cal.App. 675. 

64 aj. p 1276 note 3. 
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resulting effect reached by logical reasoning from 
the evidentiary facts.38 Mere evidentiary facts 
have no bearing on the conclusions of law stated on 
a finding of facts.37 The general rule of construc¬ 
tion in support of the judgment, discussed supra 
§ 646, applies to construction of findings of ultimate 
facts.3 8 An ultimate fact, fairly and reasonably 
inferable from facts and circumstances proved, is 
to be taken as established.^^ 

§ 649. -Implied and Negative Findings 

A findfng of fact or concfusion of faw will have the 
effect of a decicion or determination of any matter or 
issue necessarily Involved and settled by the finding 
made. 

Findings and conclusions include not only that 
which is expressly stated, but also matters of 
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necessary implication from the language used,^® as 
where a fact not expressly found is inferred from 
express findings by reason of business custom,*^ 
legal presumption,^2 qj. mathematical computa- 
tion.43 In other words, a finding or conclusion 
will have the legal effect of a decision or deter¬ 
mination of any matter or issue necessarily involved 
and settled by the finding made,^^ and this rule 
has been applied, among other instances,^^ to find¬ 
ings as to such matters as champerty,^® compensa¬ 
tion,^'^ consideration, ^8 delivery,demand,^® ex¬ 
istence of a contract,^! fraud or undue influence,8® 
laches,last clear chance,making of a loan,®® 
misrepresentation,®® mistake,®'^ modification of con¬ 
tract,®® nature of transaction,®9 nature of posses¬ 
sion,®® necessity for appointment of deputy of¬ 
ficer,61 negligence,®^ ownership,®® proximate 


86. U.S.—C. I. R. V. Sharp, CC.A.3., 
91 F.2d 804—Brooks Paper Co. v. 

U. S.. 40 C.C.P.A.Cu.stoms 38. 

Or.—Oregon Home Builders v. Mont¬ 
gomery Inv. Co., 184 P. 487, 94 Or. 
349. 

Tex,—^Wilson v. Metcalf. CIv.App., 
267 S.W.2d 865, error refused no 
reversible error. 

87. Ind.—Dledrlch v. Way, 119 N.E. 
223, 67 Ind.App. 375. 

38. Cal.—Ewalt v. Mortgage Securi¬ 
ties of Santa Barbara, 19 P.2d 60, 
129 Cal.App. 659—Tower v. Wjison, 
188 P. 87, 45 Cal.App. 123. 

Vt.—Duchaine v. Zaetz, 44 A.2d 166, 
114 Vt. 274. 

89. Neb.—Kirkpatrick v. Chocolate 
Sales Corporation, 266 N.W, 89, 127 
Neb. 604—Struve v. City of Fre¬ 
mont, 260 N.W. 663, 126 Neb. 463. 

<10. Mass.—Maher v. Haycock, 18 
N.E.2d 348, 301 Mass. 694—Maho¬ 
ney V. Norcross, 187 N.E. 227, 284 
Mass. 163. 

«4 C.J. p 1277 note 11. 

XTothlAg can be added to a special 
finding of fact by presumption, In¬ 
ference, or Intendment.—^Kerfoot v. 
Kessener, 84 N.B.2d 190, 227 Ind. 58— 
Bryant v. Barger, 18 N.E. 2d 966, 
106 Ind.App. 246—64 C.J. p 1277 note 
11 [c] (2). 

41. Conn.—^Hadfleld v. Tracy, 126 A. 

199, 101 Conn. 118, 34 A.L.R. 681. 
64 C.J. p 1277 note 12. 

4a. Wash.—City of Seattle v. Shor- 
rock, 170 P. 690, 100 Wash. 224. 

64 C.J. p 1277 note 13. 

43. Cal.—Sannes v. McEwen, 10 P. 
2d 81, 122 Cal.App. 265. 

44. Cal.—Boas v. Bank of America 
Nat. Trust & Sav. Ass'n, 125 P, 
2d 620, 61 Cal.App.2d 592—Phillips 

V. Hooper, 111 P.2d 22, 43 Cal.App. 
2d 467. 

Kao.—^Scrivner v. Tucker, 201 P.2d J 


632. 166 Kan. 295—Dinsmoor v. 
Hill, 187 P.2d 338, 164 Kan 12. 

Mass—Adamowic25 v Iwanickl, 190 
N.E. 711, 286 Mass. 463. 

64 C.J. p 1277 note 15. 

BecoupzueiLt and set-olf 

Where defendant filed declaration 
in reeoupm«>nt and .set-off for unliqui¬ 
dated damages, and judge found for 
plaintiff in set-off, such finding must 
be treated as finding for defendant 
on its plea of recoupment where 
there was no ground for finding In 
set-off—Tegelaar Bros. y. Auburn- 
dale Conservatories, 190 N.E. 699, 286 
Mass. 363 

45. Particular fludiuga or conclu- 
slona 

(1) Arrest or detention.—OguHn v, 
Joffrie.s. 263 P.2d 76, 121 Cal.App.2d 
211 , 

(2) Futility of bringing case to 
trial —Rauer’s Law & Collection Co. 
V. Higgins, 174 P.2d 460, 76 Cal.App. 
2d 854. 

(3) Ml.sleading or confusing names. 
—^Natlonal Shoe Corp. v. National 
Shoe Mfg. Co., 19 N.E.2d 734, 302 
Mass. 449. 

(4) Purpose of deeds.—Kramer v. 

Watnlck, 146 P.2d 947, 63 Cal.App.2d 
308. I 

(5) Reduction of price.—Gschwend 1 
V. Stoll. 232 P.2d 494, 104 Cal.App. 
2 d 80‘6. 

(6) Striking,—Fayn® v. Baker, 3 
A.2d 518, 62 R.I. 118. 

(7) Voluntary delivery.—New 
Hampshire Sav. Bank v. National 
Rockland Bank, 41 A.2d 7'60, 93 N.H. 
326. 

46. Mo.—Mytton v. Missouri Pac. 
R. Co., App., 211 S.W. 111. 

64 C.J. p 1278 note 17. 

47. Colo.—Johnson v. Neel, 229 P. 
2 d 939, 123 Colo. 377. 

48. Cal.—Abel v. O'Hearn, 218 P.2d 
827, 87 Cal,App.2d 747. 
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Ind.—^Wabash Val. Coach Co. v. Tur¬ 
ner, 46 N.E.2d 212, 221 Ind. 52, cer¬ 
tiorari denied 63 S.Ct. 1167, 319 U. 
S 754, 87 LEd. 1707. 

64 C.J. p 1278 note 18. 

49. W.Va.—Boyd v. Pancake Realty 
Co., 46 S.E.2d 633, 13l W.Va. 160. 

50. Okl.—O'Neal v. O'Neal, 141 P. 
2d 693, 193 Okl, 146, 

51. CaJ.—Wood V. Glrot, 282 P. 981, 
lOS Cal.App. ICO. 

64 C.J. p 1278 note 19. 

52. Ky.—McCoy v, Kentucky & W. 
Va. Oas Co., 226 S.W,2d 615, 312 
Ky. f)?. 

64 C J. p 1278 note 20. 

53. Cal.—Spadonl v. Maggenti, 8 P. 
2d 874, 121 Cal.App. 147. 

54. N.M.—George v. Jensen, 165 P. 
2d 129, 49 N.M. 410. 

55. D.C.—Sachs v. Ewing, 133 F.2d 
403, 77 U.S.App.D.C. 166. 

56. Cal.—Earl v. Saks & Co., 226 P. 
2d 340, 36 Cal.2d 602. 

67. Vt.—Burlington Bldg. & Loan 
Asa'n V. Cummings, 17 A.2d 319, 111 
Vt. 447. 

68. Cal.—Consolidated Irr. Dist, v. 
Crawshaw, 20 P,2d 119, 130 Cal. 
App. 466, followed In 20 P.2d 122, 

I 130 Cal.App. 463. 

59. Tex,—Latta v. Transit Grain 
Co., CIv.App., 222 S.W.2d 467. 

00. Cal.—^Bicknell v. Strawn, 79 P. 

2d 775. 26 Cal.App.2d 491. 

Vt.—Glass V. Newport Clothing Co., 
8 A.2d 651, 110 Vt. 868. 

61. Idaho.—^Dukes v. Board of Coun¬ 
ty Com’rs of Boise County, 107 P. 
491, 17 Idaho 736. 

62. Conn.—Schuster v. Johnson, 146 
A. 29. 108 Conn. 704. 

Utah.—Patton v, Kirkman, 167 P.2d 
282, 109 Utah 487. 

63. Cal.—Ayer v. GrondonI, 187 P. 
137, 45 Cal.App. 218. 
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cause,** real or personal character of property,*^ 
soundness of mind,** status of a party,*7 and the 
terms of an agreement.** 

Findings and conclusions will not be implied, how¬ 
ever, unless they are a legitimate inference to be 
drawn from the language used,*® and a finding will 
not be implied when such implied finding would 
conflict with an express finding,*^* nor are specific 
statements in a special finding to be controlled or 
modified by inferences suggested by uncertain or 
equivocal expressions.'^^- In other words, a finding 
or conclusion will not constitute a determination as 
to matters or issues beyond its logical scope or 
ineaning."^* Thus where plaintiff’s affirmative case 
is wholly inconsistent with the truth of defend¬ 
ant’s case, the conclusive establishment of the 
former is necessarily a complete negative of the 
latter.78 findings will not be interpolated by im¬ 
plication where the findings expressly stated fol¬ 
low in such logical and closely connected sequence 
as to prevent it.^* Findings will not be construed 
as mere inferences from other facts found where 
they arc dearly independent findings from the entire 
evidence."^* Where findings are made substantially 


in the language of the pleadings, they do not in¬ 
clude issues not raised by the pleadings.^* 

Negative findings. Findings need not expressly 
negative every possible exception or qualification 
of the facts found,since an implied negation 
necessarily exists where the facts found are incon¬ 
sistent with those not found.7* A finding in the 
form of a negative pregnant attempting to negative 
an affirmative allegation implies the truth of the 
allegation.'^* The lack of a finding as to a directed 
verdict is negatively a finding of fact conclusive on 
the parties where each party moves for a directed 
verdict.** 

Ultimate facts. A finding of ultimate facts in¬ 
cludes by implication a finding of all probative or 
evidentiary facts necessary to sustain it,®i and a 
finding that contradictory probative declarations 
are untrue.*^ 

Implication to support judgment. In accordance 
with the general rule that findings will be construed 
to support the judgment, as discussed supra § 646, 
wherever from the facts expressly found other 
facts may be inferred which will support the judg¬ 
ment, such inference will be made,** and it has been 


64. Tex.—^McAahan v. Cavltt, 229 
S.W.2d 1016, 149 Tex. 147. 

68. Mass.—Medford Trust Co. v. 
Prlggen Steel Oarage Co., 174 N.E. 
126, 273 Mass. 349. 

66. Ky.—^McCoy v. Kentucky & "W. 
Vflu Gaa Co., 226 S.W.2d 51B, 312 
Ky. 57. 

67. Cal.—^Hughes v. City of Tor¬ 
rance, 176 P.2d 290, 77 CaJ.App.2d 
272. 

68. Ind.—Andrews v. Peters, 148 N. 
E, 679, 82 Ind.App. 200. 

Utah.—^Alken v. Less Taylor Motor 
Co., 171 P.2d 676, 110 Utah 266. 

69. S.C.—Taggart v. Taggart, 71 S. 
E. 1081. 89 S.C. 490. 

64 C.J. p 1278 note 27. 

70. Mont.—Beaverhead Canal Co. v. 
Dillon Electric Light, etc., Co., 88 
P. 880. 34 Mont. 135. 

64 C.J. p 1278 note 28. 

71. U.S.—Sneed v, Sablnal Min., etc., 
Co., Ill., 73 P. 925, 20 C.C.A. 2-30. 

72. Mass.—Hoffman v. City of Chel¬ 
sea. 62 N.E.2d 7. 315 Mass. 64. 
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Class V. Newport Clothing Co., 8 A. 
2d 661, 110 Vt. 868. i 
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of lease.—Alston v. Lynskey, 129 P. 
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(4) Intent to defraud.—^National 
Shawmut Bank of Boston v. Gum¬ 
ming, 91 N.E.2d 337, 326 Mass. 457. 

(6) Knowledge of defect.—Hoff¬ 
man V. City of Chelsea, 62 N.E.2d 7, 
316 Mass. 64—64 C.J. p 1278 note 30 
i [b] (3). 

(6) Living together as husband 
and wife.—Willis v. Willis, 64 P.2d 
I 814, 49 Wyo. 296. 

(7) Ruling on motion for directed 
verdict.—^Brown v. Compton & 
Roush, 63 N.W.2d 164, 243 Iowa 665. 

(8) Other findings or conclusions 
see 64 C.J. p 1278 note 30 [b]. 

73. TJ.S.—^Fox V. Haarstlck, Utah, 16 
S.Ct 467, 166 U.S. 674, 39 L.Ed. 676. 

64 C.J. p 1278 note 81. 

74. N.Y.—Brswn v. Robinson, 120 
N.E. 694, 224 N.Y. 301. 

75. Mass.—Sawyer v. Clark, 100 N. 
E. 1079, 214 Moss, 124. 

76. Cal.—Strong v. Strong, 140 P. 
2 d 386, 22 Cal.2d 540. 
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110 N.W. 606, 147 Mich. 136. 

64 C.J. p 1278 note 34. 

78. Mont.—Corpus Jtixls dtsd la 

Lewis V. Bowman, 121 P.2d 162, 
168, 113 Mont. 68. 

64 C.J. p 1279 note 36. 

79. Cal.—^Austin v. Harry E. Jones, 
Inc., 86 P.2d 379, 80 Cal.App.2d 
362. 

64 C.J, p 1279 note 36, 

80. U.S.—Dektor v. Overbrook Nat, 
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Bank of Philadelphia, C.C.A.Pa., 
77 P.2d 491, certiorari denied 66 S. 
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806—Glens Palls Indem. Co. v. 
Perscallo, 216 P.2d 567, 96 Cal.App. 
2d 799—^Pellegrino v. Los Angeles 
Transit Lines, 179 P.2d 39, 79 Cal. 
App.2d 40—Heinz v. Heinz, 166 P. 
2d 967, 73 Cal.App.2d 61—Hitchcock 

V. Lovelace, 119 P.2d 161, 47 CaJ. 
App.2d 818—Jones v. Pleasant Val. 
Canal Co., 113 P.2d 289, 44 Cal. 
App.2d 798. 

64 C.J. p 1261 note 84, p 1276 note 9. 
Plndlngs as coaclnsloas geaerally 
Unless they are clothed In the very 
words of the evidence on which they 
are based, practically all findings of 
ultimate or general facts are con¬ 
clusions of fact based on detailed 
facts and circumstances shown by 
the evidence. 

Wash.—Clambey v. Copland, 100 P. 

1031, 62 Wash. 6«0. 

Wyo.— Oorpos Juris oltsd tu Gore v. 
John, 167 P.2d 662, 661, 61 Wyo. 
246. 

88. Cal.—^Pord v. Cotton, 256 P. 301, 
82 CaLl.App. 676—^Tower v. Wilson, 
188 P. 87. 46 CshApp. 123. 

83. Cal.—City of Napa v. Navoul, 
182 P.2d 666, 66 Cal.App.2d 289. 
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held that entry of a decree imports a finding of 
subsidiary facts necessary to warrant it.** Con¬ 
versely, the court will not ordinarily imply findings 
which would defeat the judgment.*® 

Findings as to truth of allegations. A general 
finding as to the truth of allegations in a pleading 
is equivalent to a special finding respecting facts 
alleged therein,*® and the absence of express find¬ 
ings as to such facts is immaterial.®^ A finding 
that all the allegations of a pleading are true has 
been construed as a finding of the truth not only 
of what is expressly alleged,** but also of what may 
reasonably be implied from the allegations,®® and a 
finding that the allegations of a complaint are true 
is an implied finding of the facts therein alleged.®® 
A finding that all of the denials and allegations in 
an answer to a specified complaint are, each and 
every one, supported by the evidence and true, is 
equivalent to a finding that each allegation of such 
complaint is untrue.®^ Where the court finds that 
all of the allegations of the complaint are true ex¬ 
cept as specifically otherwise mentioned, and there¬ 
after finds on a specific matter, a failure to find on 
a specific aspect of such matter is a finding that such 
allegation was not true.®® Where all the allega¬ 
tions of defendant’s answer are found to be true, 
except as otherwise expressly found, every affirma¬ 
tive allegation set up by defendant which is not 
expressly found against him is found in his favor.®® 

General findings that allegations of a pleading are 
untrue means merely that the pleader did not prove 
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what he alleged,®* and will not be construed as 
affirmatively establishing the contrary of the al¬ 
legations,®5 although a finding that each and all of 
the allegations touching a particular matter arc un¬ 
true has been construed as equivalent to a finding 
that the facts were the contrary of what was al¬ 
leged.®® A finding that all of the allegations of a 
pleading *‘are not true” is not a finding that all of 
them are untrue,®^ or that any particular one of 
them is untrue.®® Finding that all of the allegations 
of the pleadings not embraced within the express 
findings of fact are not true should not be construed 
as negativing the truth of express admissions of the 
pleadings.®® A finding that all of the allegations 
of plaintiff’s complaint are untrue, and that all of 
the allegations of defendant’s answer arc true nega¬ 
tives plaintiff's allegations.! Where the court finds 
substantially in accordance with the facts alleged in 
an affirmative defense, other allegations in the an¬ 
swer in conflict therewith must be deemed to have 
been found untrue, without an express finding to 
that effect.® 

Refusal or failure to find. A denial by the court 
of proposed findings of fact is equivalent to a find¬ 
ing to the contrary.® Refusal to find a fact request¬ 
ed is not necessarily equivalent to an affirmative 
finding to the contrary,* although where the record 
shows that the court found for defendant on one 
affirmative defense only, it has been held that an 
inference arises that it found against defendant on 
all other affirmative defenses.® A refusal to grant 
requests for findings does not imply a ruling that 
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64 C.J. p 1279 note 48. 
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1157, 174 Cal. 60. 

98. Cal.—^Auerbach v. Healy, supra 

99. Minn.—Martinson v. Hensler, 157 
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N.C.—City of Hickory v. Catawba 
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contrary findings made by the court are required 
as a matter of law.® 

An omission of the findings to cover a particular 
fact or issue is to be deemed a finding, on that 
fact or issue, against the party having the burden 
of proof,and any fact in issue which was not 
found by the trial court must be considered as not 
having been proved.® Where the record indicates 
that the court would not make a finding and it fur¬ 
ther indicates the reason of the court for refusing 
to do so, the failure to find is not equivalent to a 
finding against the party having the burden of 
proof,® Where there is no evidence that a party 
intended or attempted to do a particular matter, a 
failure to make a finding on such point is not a 
finding against such party.i® Where the court finds 
against defendant on one specification of negligence, 
the failure of the court to mention other specifica- 
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tions of negligence contained in the petition does 
not constitute findings thereon adverse to plain- 
tiflf.li Where, under statute, a finding is required 
that a record was made in good faith in the regular 
course of business in order to render the record 
admissible, the exclusion of the record, without any 
express finding as to the circumstances, indicates a 
finding to the contrary.^^ 

§ 650. - General and Special Findings 

in the absence of special findings in irreconcilable 
conflict therewith, a general finding Imports a finding 
of all subsidiary facts necessary to render it sufficient 
and support it, and a general finding for one party is 
equivalent to a special finding in his favor. 

In the absence of special findings in irreconcilable 
conflict therewith, a general finding imports a find¬ 
ing of all subsidiary facts necessary to render it 
sufficient and support it^® as well as the judg- 
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ment which is rendered in the proceedings.^* In 
other words, a general finding for one party is 
equivalent to a special finding in his favor on every 
disputed fact,i5 and a general finding against a party 
constitutes an adverse decision on all issues.^® In 
a proper case a general finding may be implied from 
other general and specific findings.^”^ In the absence 


of a request for a special finding, findings of the 
court must be construed as general,a finding made 
after withdrawal of a request therefor will be con¬ 
sidered only as a general finding,and an oral 
statement made by the court without request is not 
a special finding .20 Where, however, the court 
makes specific findings, and recites that it is un- 
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Special findings as controlling see su¬ 
pra S 636. 
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V. Graham, 76 S.W.2d 376, 336 Mo, 
1196, 96 A.L.R. 399. 

Ohio.—Elsenberger v. Zlehler, App., 
116 N.E.2d 760. 

Okl.—^American Cas. Co. of Reading, 
Pa. v. Blevins, 223 P.2d 347, 203 
Okl. 406—Stewart v. Martin, 146 
P,2d 836, 193 Okl. 686—^Barron v. 
Chicoraske, 113 P.2d 376, 189 Okl. 
35 —Allen v. Clawson, 108 P.2d 121, 
188 Okl. 278—Leonard v. Tulsa 
Bldg. & Loan Ass’n, 88 P.2d 876, 
184 Okl, 668—Blackstock Oil Co. 
V. Caston, 87 P.2d 1087, 184 Okl. 
489—City of Lawton v. Sherman 
Mach. & Iron Works, 77 P.2d 667, 
182 Okl, 254—Neglm v. First State 
Bank of Plcher, 49 P.2d 763, 172 
Okl. 602. 


Wyo.—^Wallis v. Nauman, 167 P.2d 
286, 61 Wyo. 231. 

64 C.J. p 1280 note 69. 
iyrn.vtwy rulings of law 
I The general rule that a general 
finding for plaintiff by trial Judge 
sitting without Jury imports a find¬ 
ing of all essential subsidiary facts 
may not be Invoked to relieve judge 
from duty under court rule to make 
pertinent rulings of law upon proper 
request therefor.—Home Sav. Bank 
V. Savransky, 80 N.E.2d 881, 307 
Mass. 601. 

IS. Cal.—Shedd v. Downie, 87 P.2d 
395, 31 Cal.App.2d 104. 

Mass.—Marshall v. Landau, 81 N.E. 
2d 640, 308 Mass. 289—Shells v. 
Commonwealth, 29 N.E.2d 12, 306 
Mass. 535. 

Mo,—Tillman v, Melton, 166 S.W.2d 
684, 350 Mo. 156. 

Wyo.—Corpus Juris oited la Holmes 
V. Holmes, 211 P.2d 946, 951, 66 
Wyo. 317—^Wallis v. Nauman, 167 
P.2d 286, 61 Wyo. 2'31. 

64 C.J. p 1280 note 60. 

17. Cal.—Fletcher v. Lloyd, 242 P. 
746, 76 Cal.App. 205. 

64 C.J. p 1281 note 61. 

18. Ind.—Public Service Commission 
V. Fort Wayne Union Ry. Co., Ill 
N.E. 2d 719—Chicago & E. I, Ry. 
Co, V. Public Service Commission 
of Indiana, 186 N.E. 330, 206 Ind. 
253, certiorari denied 54 S.Ct. 123, 
290 U.S. 688, 78 L.Ed. 692. 

Mo.—Sager v. State Highway Com¬ 
mission, App., 126 S.W.2d 89. 
Okl.—Midland Savings & Loan Co. v. 
Donohoo, 74 P.2d 1147, 181 Okl. 
498. 

64 C.J. p 1281 note 62. 

Xuterlooutorr order 

In action to restrain town from 
constructing sewage disposal plant, 
where temporary injunction was is¬ 
sued and at request of town special 
findings were made, those findings 
would be treated as a general find¬ 
ing since statute relating to special 
findings did not contemplate making 
of such on an application for an in¬ 
terlocutory order.—-Town of Speed¬ 
way V. Dugan, 94 N.E.2d 642, 228 
Ind. 761. 

19. Ind.—Geisendorlf v. Cobbs, 94 N. 
E. 236, 47 Ind.App. 673. 

aO. Mo. — Meridian Lumber Co. r. 
Lowry Lumber Co„ 229 S.W. 267, 
207 Mo.App. 41. 

64 C.J. p 1281 note 64. 
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necessary to pass on the other issues posed, the court 
does not determine any issues except those specifi¬ 
cally adjudicated, even though a general finding is 
made.2i It has been held that a general finding for 
plaintifif in an action for negligence does not neces¬ 
sarily imply a finding in his favor on an issue of 
contributory negljgence.22 

§ 651. Conclusiveness and Effect 

Generally, findings of fact are conclusive on the 
rights of the parties as to the Issues necessarily involved 
and passed on. 

Generally speaking, findings of fact are conclusive 
on the rights of the parties as to the issues neces¬ 
sarily involved and passed on,23 until formally set 
aside by the trial or appellate court.^^ Findings are, 
however, not conclusive where unauthorized, 2 ^ not 
necessary to judgment,26 or purely optional.27 An 
adverse finding on one cause of action is not deter¬ 
minative of another cause of action.28 It has been 
held that a mere finding has no effect since it can¬ 
not be levied on or given a judgment licn,23 and the 
most a finding might possibly be considered to be 
is a cause of action .20 
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The findings and conclusions prepared and filed 
by the trial judge as a part of the record of the 
case cannot be contradicted by oral statements of 
the judge at the time of his rendition of judg- 
mcnt.2i Where a purported finding of fact is a 
mere conclusion that the evidence is not sufficient 
to authorize relief, it is the same in legal effect as 
though the court had sustained a general demurrer 
to the complaint and dismissed the action 22 It is 
within the province of the trial court to determine 
whether the findings of fact and conclusions of law 
it filed were merely preliminary or whether it in¬ 
tended them to be final when filed,22 Findings of 
fact made at the request of a party are of the same 
force and effect as though embodied in the deci¬ 
sion. 24 Where the court files a memorandum order 
for judgment and later files findings of fact to the 
contrary, the findings prevail over the memoran- 
dum.25 Findings speak as of the date of com¬ 
plaint.2® 

Similarity to Z'crdict of jury or finding of referee. 
The findings and conclusions of the trial court have 
the effect of a verdict,27 a general finding for one 
of the parties being equivalent to a general ver¬ 
dict ;28 and findings of fact, when made, arc analo- 


21. Colo—Oporffc V. Dower, 240 P. 
26 . S97. 125 Colo. 45. 

22. 'VVyo—.Johnston v. Vukellc, 213 
r 2d 025, 67 Wyo. 1. 

23. Ind—Solnmiiorfi: v. Sclamborir, 
41 NE2d 801 , 220 Ind. 200. 

Okl—Milsap v. Kahn, 49 P.2d 729. 174 
Okl, 158—Harjo v. Mathis, 41 P 2d 
02, 170 Okl, .523. 

Tex.—Long Bell Lumber Co v. Mil¬ 
ler, Civ.App., 240 SW2d 405. 

64 C..I, p 1281 note 66. 

Finding* held not determinative 

Finding that no route book exist¬ 
ed for retail customers of linen sup¬ 
ply business served by former route 
man was not determinative of for¬ 
mer employer's right to injunctive 
relief again.st route man and his 
present employer where route man 
had testified that he carried his list 
in his mind and his customers were 
easily identified—Ceorge v. Burdusls, 
130 I'.2a 390, 21 Cal.2d 153. 

24. Mo—Miller v. St. Louis, etc., H. 
Co, 63 S.W. 85, 162 Mo. 421. 

Utah—Fisher v. Emerson, 50 P. 619, 
15 Utah 517. 

25. Alaska.—Martin v. Heckman, 1 
Alaska 16.5 

Hawaii.—Oahu R., etc.. Co. v, Kaill, 
22 Hawaii 673. 

26. Cal. — 'Burke v Meyerstein, 271 
P. 343, 94 Cal.App. 340 

N.Y.—Mulier v. Ackerman, 203 N.T.S. 
«47. 250 App.DIv. 129. 


Wyo.-— Corpus Juris cited In Holmes 
v. Holmes, 211 r.2d 946, 951, 66 
Wyo. 317. 

27. Tex.—Smlth v. Claik. Civ.App., 
266 S.W 518 

64 C.J. p 1281 note 70. 

28. Cal,—Manteca Veal Co v. Cor- 
Imri, 254 P.2d 884. 116 Cal.App 2d 
896. 

29. Uhio.—^Victor Mortg Co. v. Ar- 
noff. Com.Pk, 120 N.E 2d C15 

30. Ohio.—Victor Mortg. Co. v. Ar- 
nofC, supra. 

31. Cal.—Iluth V. Katz. 184 P.2(J 

.521. 30 Cal.2d 605—^Whlcox v. Sway. 
3 60 r2d 15 4. 69 Cal App 2d 560— 
Dell V. Hjorth, 125 r.2d 605. 61 
Cal.App.2d 576. 

Tex.—’Long v. Smith, Civ.App., 162 
S.W. 26 

Utah.—In re Roth's Estate. 269 P.2d 
278, 2 Utah 2d 40—McCollum v 
Clothier. 241 P.2d 468. 

32. Utah,—Monetaire Mining Co. v. 
Columbus Rexall Consol. Mines Co., 
174 P. 172. 53 Utah 413. 

33. Kan —In re Freeman's Estate, 
231 P.2d 261, 171 Kan. 211. 

34. N.Y.—Squaw Island Freight Ter¬ 
minal Co. V. City of Buffalo, 1 N 
y.S.2d 589, 165 Misc. 722. modified 
on other ground.s 11 N Y.S 2d 459, 
256 App Div 582, resettled 12 N 
Y.S 2d 770. 267 AppDiv. 912, affirm¬ 
ed 24 N.E.2d 479, 281 N.Y 794. 

35. Cal.—Department of Social Wel¬ 
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fare of Cal. v. Machado, 220 P.2d 
411, 98 Cal.App.2d 364 

36. Wa,sh—Burg V. Burg, 22 P.2d 
664, 17.3 Wash. 273. 

37. Ind.-— Corpus Juris cited In 

Cynthiana State Bank of Cynthiana 
v. Murphy. 88 N E 2d 262, 253, 119 
Ind. 685. 

N C.—Harrison v. Brown, 24 S.E.2d 
470. 222 N.C. 610. 

Pa—Beato v Di I’llato, 106 A.2d 641. 
176 Pflu Super. 602—Pennsylvania 
Thresherman & Farmers’ Mut Ca.s 
Ins. Co. V. Kaufman, Com.PI., 60 
Lack Jur 165—^Pritsch v. Eagle 
Const. Co, 93 Pittsb.Leg.J, 181. 
Tex—John Hancock Mut. Life Ins 
Co. V. Stanley, Civ App, 215 SW 
2d 416—First Nat. Bank v. Blewett, 
Civ.App., 89 S.W.2d 487. error dis¬ 
missed. 

64 C.J. p 1281 note 73. 

Absence of finding's or oonclnslons 

Where on day court without re¬ 
quest from either party made what 
was designated as findings of fact 
and conclusions of law, the memoran¬ 
dum did not constitute "findings of 
fact" or "conclusions of law” as con¬ 
templated by statute and amounted 
to nothing more than its reasons for 
conclusion reached and did not have 
the effect of a special verdict—Le.ss- 
ner v. Monarch Ins. Co., 153 S.W.2d 
129, 236 Mo.App. IGl. 

38. Ind.— Corpus Juris cited la Cyn¬ 
thiana State Bank of Cynthiana v. 
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gous to, and have the force and effect of, a special 
verdict,®^ or the findings of a referee.^® 

§ 652. Objections and Exceptions 

Particular matters with respect to objections and 
exceptions to findings of fact and conclusions of 
law are discussed infra §§ 653-657. 

Examine Pocket Parts for later cases. 

§ 653. - Necessity 

Advantage cannot be taken of errors and defects In 
the findings of fact or conclusions of law unless presented 
by proper and timely objection. 

In general, errors and defects in the findings of 
fact'^^ or conclusions of law^^ cannot be taken ad¬ 
vantage of unless presented by proper and timely 
objection. This rule is applicable, for example to 
such matters as a lack of findings^^ or of special 
findings,or defects in the findings made;-^5 and 
a party who has failed to object will not be heard 
to complain that findings w'ere not sufficiently spe¬ 
cific,^® that they were in a form other than that 
prescribed by law,^^ or that the findings were not 
warranted by the evidence.^* However, a party is 
not concluded by findings of fact because of failure 
to except to them where, the judgment being 
wholly in his favor, he cannot appeal from it or 
file any bill of exceptions.^^ Failure to except to 
the findings of fact does not preclude one from later 
objecting to the conclusions of law.®® It has been 


held that no exception lies to a simple finding of 
fact,®! and, w'here a party is entitled to a finding 
on a material issue, the fadiire to object is not a 
waiver of the failure to find at all on a material is¬ 
sue,-'- The statement by the court that all rights 
\ on appeal would be protected and that it w’Oiild al¬ 
low an exception in the event the ruling w'ould be 
adverse to either side does not obviate the necessity 
of entering specific objections to such rulings and 
findings as are objected to.®® 

§ 654 . - Right to Object and Mode of 

Objection 

The right to object for supposed errors of decision 
cannot be affected by the absence of a written finding. 
Objections and exceptions to errors and defects In find¬ 
ings and conclusions must be urged In the mode pre¬ 
scribed by local practice. 

The right to except for supposed errors of deci¬ 
sion cannot be affected by the absence of a written 
finding.®* Where the statute so provides, no ex¬ 
ception will lie to the rulings of the trial court in 
matters of law unless the right to except is specially 
reserv^ed before the hearing.®® The entry of judg¬ 
ment simultaneously with the filing of findings of 
fact and conclusions of law, without giving defend¬ 
ant an opportunity to present and argue his ex¬ 
ceptions, is error.®® 

Mode. Objections and exceptions to errors and 
defects in findings and conclusions must be urged 
in the mode prescribed by local practice,®"^ for ex- 


Murphy, 88 N.E.2d 252, 253, IIS | 
Ind. 685. I 

Or.—Liarsen v. Martin, 143 P,2d 239,' 

172 Or. 605. ' 

Pa.—Rosine v. Gerlach, 98 A. 2d 436, 

173 Pa.Super. 240. 

64 C.J. p 1281 note 74. 

3». Wash.—Gilmartin r. Stevens 
Inv. Co., 261 P.2d 73, 43 Wash.2d 
289, opinion adhered to on rehear¬ 
ing 266 P.2d 800, 43 Wash.2d 289. 1 

64 C.J. p 1281 note 75. i 

Facts not in. dispute ' 

Rule that findings of fact in Jury 
waived cases shall have effect of a 
special verdict, fs not ahrognted 
because facts are not in dispute.— 
Cleary v. Wolin, 68 N.W.2d «30, 244 
Iowa 956. 

m 'N-H.—Town of Tilton v. Sharpe,' 
161 A, 452, 84 N.H. 893. 

40* Cai.—Del Ruth v. Del Ruth, If 1 
P.2d 34, 75 CSal.App.ad «38. 

—^I^vlnsfey v, SWaar, Own-Fl» »t 
DelCo. 

64 ax P 1282 note 19. 

'Oonxt^s me a nocwi n di Mnt 

Defendants were not aader oWS|^ 
ti'on, Tfsrlwi they recettef court*® uw- 
oranduxa, to 'imCke ligtedasl oh^feetloB 

atcur.a—a 


to item for punitive damages contain¬ 
ed therein.—Superior Const. Co. v. 
Elmo, Md., 103 A2d 739, reheard 104 
A2d 681. 

42. Pa.—Commonwealth v, Automo- ' 

bile Banking Corp-, Com.Pl., 46 j 
Dauph.Co. S3—^Devinsky v. Sklar, 
Com.Pl., 39 Del.Co. 300. | 

64 C.X p 1282 note 80. , 

43. N.M.—Dailey v. Poster, 134 P. 
206. 17 N.M. 654. 

64 C.J. p 1282 note SX 

44. Ind.—Ejehman v. City of Goshen, 

I 98 N.11 1, 710, 118 IncL 64. 

45. Idaho.—^Ruthmff v, Ruthruff, 14 
i P.2d 958, 52 Idaho 330. 

j 64 OJ. p 1282 note 83. 

;4iS. Tex.—Hatton v. Bodan IfUmber 
; Ca, 122 S.W. 163, 67 Tex.Civ.App. 
41A 

64 CX. p 1283 note 84. 

<fr, Hlchj—^la re Easoa’‘s BstaiA *S6 

KW. 938, 351 Mich. 149. 

64 OJ. p 1282 note 85. 

48. S.D.—Th<»^ V. Ityan, Iff‘If.'ff. 

m, 24 BJ>. fJ. 

M CJ. P m3 pots 86. 

Mar—Bigger y. 

f*8, 215 Ife. 31^ I'M-'AnaWL 


—^Patterson v. Patterson, 98 S.W. 
613, 200 Mo. 335. 

50. Wash.—Vansant v. Hartman, 153 
P. 1062, 88 Wash. 836, rehearing 
denied 157 P. 461, 91 Wash. 6». 

64 C.J. p 1282 note 88. 

51. Mass.—^Lrfsnder v. Ixmdon, 189 N. 
E. 797, 28S Mass. 4S. 

52. Cal.—San Jmse AbstrKt Sk THU 
1 Ins. 00. V. Elliott, 24# P.M 41, 108 
I CW[Apiv2d 1#3. 

153. BI«ai*e»T v. D. S., 

I acjkacw If F.M 649, lil AI-R. 

I 2#4. 

■ CNneenl anoepMoga 

I Sucii vtatemrat by trial Judge had 
; effect of general exception,—Pelham 
! MlRa V. TJ. S., a<lA.S.C., 79 P.2d S52, 
|S4. MIt*,—Pwple V. Ottlejoha, 11 

I Mich. 60. 

Is5» 3f«.—State V. Intoxicating 14®- 
I ttors, 67 A 322. 103 Me. tSS, 12® 

, AmAR. 6fl. 

64 ex p urn note 9#. 

86. Pa^—Schware v. Home Ufe Ina, 

I Co. of Amertea. S AM tit, 194 

I PaSuper. 53 . 

197. Minn.—Oalmn v. BartlW4- 376 
'' ' N.W. ff®, »1 MI*». 147, 

!t4ax pltlt aotem 
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ample, the proper procedure for testing conclusions 
of law on special findings is by taking or reserving 
exceptions to such conclusions^s and not to the find¬ 
ings,although, after the disposal of such ex¬ 
ceptions, tlic correctness of the facts specially found 
or the failure of the Court to find certain facts may 
he questioned by a motion for a new trial or by a 
motion for venire dc novo,*^® and where the light 
of a jiarty to take exceptions is confined hy statute 
to rulings in matters of law, the party must have 
a distinct statement made of the ruling tir oiamoii 
of the court on the matters of law involved in the 
issue.®! The proper procedure may be a motion to 
make necessary fiiidings.®^ 

In some jurisdictions, the proper remedy of a 
party aggrieved at defective findings is an ajijdica- 
tion or motion to the trial court for their amend¬ 
ment or correction.Where the appropriate rem¬ 
edy IS by motion for new trial or venire dc novo, it 
IS not error fur the court to overrule motions to 
alter,®'* amend/'® change,®® correct,®'^ correct and 
restate,®® modify,®® or reconsider'^® findings, al- 
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though the court may, if it so desires, alter findings 
at the suggestion of counsel,!! or sua spontc,'2 as 
where it supplies an omission after having previous¬ 
ly overruled a motion for new trial.'^® In jurisdic¬ 
tions where the aiiprojinate method of objecting to 
conclusions of law is by exception thereto, it is not 
error for the court to overrule a motion to modify'*'* 
or restate'^® the conclusions of law. 

Malton for more spcafic findings. If a finding 
IS defective in omitting to pass on a question, a 
proper mode of obtaining relief is to apply to the 
trial court for a more specific finding,'*® unless the 
jurisdiction is one in which objection should he 
taken by motion for new trial, in wdiich case the 
motion will not and the court may projicrly 

overrule motions to make findings more specific,'^® 
or to correct and make more specific.'^* 

Motion to substitute. The point that findings arc 
not responsive to the issues may properly be raised 
by a motion to substitute other findings,^® although, 
m jurisdictions where objections to findings shoubl 
be taken by motion for new trial, and objections to 


Motion for new trial on Rrounda of 
irrcvruliinticM nnd dcfei'ta In ver- 
dlctfi nnd flndinRS and for a verdict 
or deiision contrary to law or evi¬ 
dence see New Trial 55 63-77. 

58. Ind—Walters v. Walters, 79 N 
K. 1037, 108 Ind 45 

61 C..I. r llihli nolo 93 

59. Ind—Smith v. Davidson, 46 Ind 
396. 

64 t’ .T p 1283 note 94. 

60. Ind.—Fairbanks v, Moyers, 98 
Ind. 92. 

61. Mass.—Kcttell v. Foote, 3 Allen 
212 . 

64 C.J. p 1283 note 96. 

62. Minn—O.^^bon v. Hartfleld, 276 N. 
W. 270, 201 Minn. 317. 

63. Mass—Lapp Insulator Co. v. 

Boston M. R. R., 112 N.K.2d 

339, 330 Mas.s 205—^Vieira v. lial- 
.samo, 101 NE2d 371. 328 Mass 
37—RifTK's V Densinore, 80 N E 2d 
38, 32:5 Ma.ss 106—Godfrey v. Cas¬ 
well. 72 N K 2d 402, 321 Mass. 161 
—Daniel v, Jardin. 70 N E 2d 801. 
320 Mass 764—^National Shawrnut 
Bank of Boston v, Johnson, 58 N. 
E.2d 849, 317 Mass 485. 

Minn.—Marso v Graif, 33 N.W.2d 
717, 226 Minn 510 
64 C.J. p 1283 note 98. 

OhaUeiiffe of flxtdlngr 

In tort action, motion to correct 
trial judKe’s rulinj;. ffrantmg de¬ 
fendant’s request that evidence war¬ 
ranted lindinK for defendant, on 
ground that defendant was not suffi¬ 
ciently identified in evidence as per¬ 
son Involved in accident, was proper¬ 
ly denied as having nothing to do 


with correction of anv ruling of law, 
but amounting to no more than chal¬ 
lenge of judge’s finding, but such 
quest n>n .should have been raised by 
appropnutc requests lor rulings be¬ 
fore closing arguments or within 
,su<‘h time IhiTottfter as court might 
allow—Godfrey v. Caswell, 72 N.E 2d 
402. 321 Mass. 161. 

64. Ind—TTilgtnbcrg v. Northup, 33 
N K 786, 134 Ind 92. 

65. Ind—La Follette v. Higgins, 28 

N.E. 768. 129 Ind. 412—Meridan 

Life, etc.. Co v Eaton, 81 N.E, 667, 
82 NE. 480. 41 IndApp. 118. 

06. Ind—^Allcn v. Holling&liead, 67 
N.E 917. 155 Ind. 178 
64 C.J. p 1283 note 3. 

67. Ind —McCleery v. Zintsmasler, 
114 N.E, 625, 187 Ind. 37. 

68. Ind—^Ililgenberg v. Northup, 33 
N.E. 78G, 134 Ind. 92. 

69. Ind—Gross Income Tax Dlvi- 
.sion of Ind. v. Surface Combustion 
Corp, 111 N E.2d 50, certiorari de¬ 
nied Gross Income Tax Division. 
Ind , Dept of State Revenue, State 
of Ind. V. Surface Combustion 
Corp., 74 set 51, 346 U.S. 829. 
98 LEd 353. and 74 S Ct 52, 346 
Ind 829, 98 LEd. 354—^Wilkinson 
V First Nat. Bank. 14 N.E 2d 630, 
214 Ind. 513—Scott v. Collier, 78 
N.E. 184, 166 Ind 644—Wolvcrton 
V. Wolvcrton, 71 N.E 128, 163 Ind 
26—Jones v Mayne. 56 N.E. 956. 
154 Ind 400—Windfall Natural 
Gas, Mining & Oil Co. v. Terwilli- 
ger. 63 N.E. 284, 162 Ind. 364— 
Louisa Coleman Che Mah Dunn 
V, Starke County Trust & Savings 
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Rank, 184 N.E, 421 98 IndApp 

8C, followed m Colem.an Che Muh 
Dunn V. Smith, 184 N.E. 426, 98 
Ind App. 698 

64 C.J. p 1283 note 6. 

70. Ind—Kruger v Dn<kwa11, 134 N. 
E. 895, 78 Ind App 577. 

(.4 C.J. p 1283 note 7. 

71. Ind—Royse v. Bourne, 47 N.E 
827, 1 49 Ind 187—Lounsa Coleman 
Clic Mah I>unn v. Starke Countv 
Trust & Savings Bank, 184 N.E. 
424, 98 Ind.App. 86, followed in 
Coleman Che Mah Dunn v. Smith. 
184 NE. 426. 98 Ind-App. 698. 

72. Ind—^^Vhitcomb v. Stringer, 66 
NE 443, 160 Ind. 82. 

73. Ind—C’hi(.ago, 1. & S. R. Co. v, 
Taylor, 108 N E. 1, 183 Ind. 240. 

74. Ind —Adorns v. Pittsburg, etc , 
li Co. 74 N.E. 991, 165 Ind 618. 

61 C.J. p 1283 note 12. 

75. Ind.—'Wagler v. Slate, 154 NE 
6. 199 Ind. 33. 

64 C.J. p 1283 note 13. 

76. Minn.—Slos.son v. Hall, 17 Minn. 
95. 

77. Ind.— Smith v. Barber, 53 N E 
1014. 153 Ind. 322—Petty v. Pet¬ 
ty, 85 N.E 995, 42 IndApp. 443. 

78. Ind—Tewksbury v. Howard, 37 
N.E. 355. ].‘58 Ind 103. 

64 C.J, p 128 1 note 17. 

79. Ind —Citizens’ Trust Co. v. Na¬ 
tional Equipment & Supply Co, 98 
N.E 865, 178 Ind. 167, 41 L.R.A.,N. 
S., 695. 

80. Or—^Annand v. Austin, 168 P- 
725, 167 P. 1017. 86 Or. 403. 
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conclusions by exception tbeitto, motions to substi¬ 
tute other findings®! or conclusions®^ are not recog¬ 
nized as proper procedure. 

Motions to strike. A motion to strike certain 
paragraphs of the conclusion is not the proper way 
to attack their soundness.®® In jurisdictions where 
the appropriate remedy for defective findings of 
fact is by motion for new trial, the court may 
properly overrule a motion to strike,®^ and a motion 
to strike on the ground that findsngs are without the 
issues may be entertained only when a request for 
a special finding of facts has been made and spe¬ 
cial findings have been filed pursuant thereto. 

Motion for judgment on the findings. In juris¬ 
dictions where objection to conclusions of law 
should be taken by exception thereto, objection to 
such conclusions may not be taken by motion for 
judgment on the special findings.®® 

Motion for judgment notzeithstanding the find¬ 
ings has been held not the proper remedy of the par¬ 
ty against whom the findings are made.®^ 

§ 655. - Time 

Unless otherwise provided by statute or rule of court, 
exception must be taken at the time the ruling in ques¬ 
tion is made. 

In the absence of a statute or rule of court to 
the contrar}’, an exception to findings of fact or 
conclusions of law' must be taken at the time the 
ruling is made,®® or within a reasonable time there¬ 
after,®® as, for example, on presentation and allow'- 
ance of a bill of exceptions,®® and w'hat is a reason¬ 
able time will depend on the particular circum¬ 
stances involved.®! It is too late to except to a 
finding after the decision is made.®^ Where the 
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time for objecting is specified by statute,®® or rule 
of court,an objection or exception made there¬ 
after is ordinarily too late, and the fact that a mo¬ 
tion to dismiss w'as then pending will not excuse 
failure to except at the specified time.®® Under a 
statute providing that, if cither party is not in 
' court or represented in court at the time of the 
announcement of the decision, the clerk sliall mail a 
written notice thereof to such absent party, w’here 
no notice is mailed to an absent party, exceptions 
may properly be made a reasonable time after ex- 
ffiration of the period set by court rule.®^ Where 
exceptions precede a decree it is the duty of the 
court to dispose of them.®’^ 

Statutes in terms permitting exceptions to rul¬ 
ings or directions w'here objections were seasonably 
made have been construed as requiring objections 
to be made seasonably,®® and it has been held that 
in order to be seasonable a request for a report of 
the facts must be made before or at the time the 
cause is submitted.®® Under a statute providing 
that exceptions to rulings, directions, and decisions 
I made during a hearing in a cause shall be taken 
: immediately, and that exceptions to the final deci- 
! sion in a cause heard by a court without a jury 
may be taken within a prescribed period after no¬ 
tice of the decision, exceptions to a decision for 
defendant at the close of plaintiff’s testimony may 
be taken within the prescribed period instead of 
immediately.! Where, under the statute, excep¬ 
tions to findings may be filed at any time within ten 
days after service of a copy of the decision and a 
written notice of entry of judgment thereon, and 
W'here a copy of the decision has not been served, 
the time for filing exceptions has not expired.- Un- 


81. Ind.—Walters v. Walters, 79 N. 
E. 1037, 168 Ind. 45. 

82. Ind.—Walters v. Walters, supra. 

83. Conn.—^Bauby t. Krasow, 139 A. 
508, 107 Conn. 109, 67 A.1mR. 331. 

84. Ind.—Gross Income Tax Divi¬ 
sion of Ind. V. Surface Combustion 
Corp., Ill N.E.2d 60, certiorari de¬ 
nied Gross Income Tax Division, 
Ind., Dept, of State Revenue, State 
of Ind. V. Surface Combustion 
Corp., 74 act. 61, 346 U.S. 829. 98 
D.Ed. 363, and 74 S.Ct. 62, 346 D. 
a 829, 98 KEd. 354—Snell V. Ores- 
80 . 19 N.13.2d 1011, 215 Ind. 424. 

64 C-J. p 1284 note 26. 

85. Ind.—Snell v. Gresso, 19 N.IL 
2d 1011, 215 Ind. 424. 

8 ft, End.—Walters v. Walters, Tf N. 
B. 1037, 168 Ind. 46. 

64 aj. p 1284 note 38. 

87. Ind.—Walters v. Walters, supra. 

64 GJF. p 1284 note 39. 


88, U.S.—First Nat. Bank v. TJ. S.. 

I aC.A.IIl., 102 F.2d 907, certio¬ 
rari denied 69 S Ct, 1038. 307 U. 
S. 641. S3 DEd. 1521, rehearing 
denied 60 S.Ct. 69, 308 U.a 633, 84 
L*.Ed. 527. motion denied €0 S.Ct 
1090. 310 U.S. 658, 84 L.Ed. 1421. 
Pa.—Penn Jewelers v. Traders Bank 
& Trust Co., Com.Pl., 32 LuxLeg. 
Reg. 201. 

64 C.J. p 1284 note 40. 

Mass.—Lawrence v. Briry, 132 
NJSL 174, 239 Maas. 424, 

64 C.J. p 1284 note 41. 

80. Tex—^W’^aring v. Waxing, CSv. 
App., 43 aw.2d 611. 

81 , aiass. — ^In J^e Poole, 118 N.1L 227, 
227 Mass. 29. 

14 CJ. p 1285 note 43. 

SsoeptiosL held timely 

U.S.—Tips V. U. S., aCLATex, 70 

; F.2d 525. 

8ft. Maw. — ^Lender v. London, 189 
H.B. 797. 286 Maw. 45. 
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93. Cal.—Tooke v. Allen, 192 P.2d 

504, 85 Cal.App.2d 236. 

64 C-J. p 1285 note 44. 

94. Mich.—In re Bason's &tat% 230 
N.W. 938. 251 Mich. 149. 

64 ax p 1285 note 45. 

95. Ind.—Bennett v. West 88 N.E. 

505, 44 InXAppt SSS. 

96. Mich.—Karaten v. La Huis, 239 
N.W. 882, 25® Mich. 624. 

64 aJ. p 1285 note 47. 

97. Mont—^Allendale Irr. Co. v. 
State Water Conservation Boaxd, 
127 P.3d 227, 113 Mont 436. 

98. N.HL—Moynihaix v. Brennan, SI 
A. 9®4. 77 N.H. 273. 

9 ft. N.BL—Moynihan v, Brennan, su¬ 
pra. 

L. R.I.—Faulkner v. Rocket, §6 A. 
380, 33 R.L 152. 

ft. N.T.—Schwars v. Weber, $ NM 
728, 103 N.y. iSS, IS AbbuSf.C^ 

60 . 
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der a statute providing that exceptions to findings of 
fact or conclusions of law in a decision of a 
court on a cause tried without a jury may be taken 
orally at the time the decision is signed, or by filing 
written exceptions within five days after the filing 
of the decision, where the record shows that the 
trial court noted exceptions the day after the find¬ 
ings were signed and on the same day that the 
findings were filed, it will be presumed that oral ex¬ 
ceptions were made in time;® and under the pro¬ 
vision as to filing of written exceptions, the five- 
day period runs from the date of the actual signing 
of findings by the trial judge,^ and not from the 
date of preparation and serving of proposed flnd- 
ings.5 Where the court enters its findings on two 
<liflFercnt occasions, exceptiwis are in time if filed 
within the prescribed period after filing of the last 
exceptions.® Under a further provision of such 
statute that, where the decision is signed subsequent¬ 
ly to the hearing and in the absence of the ex¬ 
ceptant, exception may be taken by filing written 
exceptions within five days after service on him of 
a copy of the decision or of written notice of its 
iiling, the right to except continues until five days 
after notice of the filing,^ or until five days after 
actual notice,® which is equivalent to sendee of 
notice,® but may not be taken thereafter.®® 

The court may not extend the time prescribed by 
statute for filing exceptions.®® 

Piling nunc pro tunc. Where exceptions are sea¬ 
sonably offered, but not filed because judgment has 
been prematurely entered, after setting aside of the 
premature judgment, they may be entered nunc pro 
tunc as of the date offered,^® There is authority 


holding that in actions of an equitable nature it is 
within the discretion of one sitting as rhanccllor to 
permit nunc pro tunc filing of exceptions after ex¬ 
piration of the time presenbed in a case where re¬ 
fusal would be productive of injustice or exception¬ 
al hardship.®® Where exceptions to findings are not 
filed within the time required by court rules, be¬ 
cause plaintiff did not receive notice of the filing 
thereof and his attorney was absent from the juris¬ 
diction at the time, a petition to file exceptions nunc 
pro tunc will be granted.®® 

Premature exception, such as one made to a de¬ 
cision before it is reduced to writing, is ineffectual.^® 

§ 656. -Form and Sufficiency 

In th« abtenca of atatuU or rulo of court to the 
contrary, no particular form or mode of making and 
saving exceptions to findings of fact and concluslone of 
law is required. 

In the absence of a statute or rule of court to 
the contrary,®® no particular form or mode of mak¬ 
ing and saving exceptions to findings of fact and 
conclusions of law is required.®® It must, however, 
appear that what counsel did at the time was in¬ 
tended to preserve the que.stion for review by a 
higher court,®* and a mere statement by counsel that 
he disagrees with the court is not equivalent to an 
exception.®® An objection that a finding is a mere 
conclusion is not valid since the finding should be a 
conclusion.®® Exceptions which arc allowed to a 
refusal to find cannot bo treated as substitutes for 
exceptions to the findings as made.®® An exception 
by a party that that party, as a defendant in one case 
and plaintiff in the other, had duly excepted to the 
general finding, has been held to be insufficient.-® 


3. WaHh—^Iturrows v. Kinsley, 68 P. 
232, 27 Wash 694. 

61 C J. p 12Sr» nolo 52. 

4. Wa.«ih—UuRjror v. Ilammond. 163 
1*. 408. 9.1 Wash. 85. 

5. Wash—^Ruggrer v. Hammond, su- 
inu. 

01 C J. p 1285 note 64. 

6. Wahh—Wilkcr v Vinecnt, 252 P. 
925. 142 Wabh 181 

64 C.J. p 128U note 56. 

7. Wash—^Lindsay v. Scott, 106 P 
462, 66 Wash 20C. 

64 C.J. p 128c note 5C. 

a Wash.—Meeker v. Waddle. 146 P. 
067, 83 Wash. 628. 

64 aj. p 1286 note 57. ' 

a Wash.—Comthwaite v Barring¬ 
ton Transp. Co, 104 P. C09, 55 
Wash. 889. I 

64 ax P 1286 note 58. I 


la Waali —^Peterson v. Peterson, 
194 p. 380. 113 Wash 317. 

64 C.J. p 1286 note 59. 

11. Pa —Harris v. Mercur, 61 A 
969. 202 J*a. 313. 

64 C.J. p 1286 note 60. 

12. Maas —^Everett-Morgan Co. v. 
Boyaiion l^harmacy, 139 N.E. 170, 
244 Mass. 460. 

la Pa —^Iltnnorshitx v. ITnltod Trac¬ 
tion Co., 206 Po. 91. 

64 C.J. p 1286 note 62 

14. ]*u—I’eniisylvania Co. for In- 

I suranccs on Lives St. Granting An¬ 
nuities V. Clark. 18 A.2d 807, 340 
Pa. 433. 

16. Hawaii —Oahu R, etc.. Co. v. 
Kaih. 22 Hawaii 673—NohaoJelua 
V. Ilecn, 20 Hawaii 613. 

16. Wash.-—Fptuler v. McDonald, 102 
P. 1026, 54 Wosh 130. 

04 C.J p 1286 note 64. 

17. Mass—^Thurston v. Blunt, 103 
N.E. 478. 2J6 Mass. 264. 
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Pa —Pai.ulino v. Sillario, Com PL, 30 
Wash I’o 36. 

64 C J p 12SC note 65. 

Broadside excsptlon 
An rxopption to the signing of 
the Judgment and to Undlngs of fact 
Is a broadside exception which mere¬ 
ly ehullenges aulllricncy of facta 
found to support the judgment enter¬ 
ed.—Wtirshaw v. Warshaw, 73 S.E 
2d 900, 236 N C. 754. 

18. Ill—Climax Ttig Co. v, Ameri¬ 
can T.ag Co., 84 N.E. 878, 234 HI 
179. 

19. HI.—Climax Tag Co. v. American 
Tag Co., Rupnu 

Tex —^Hughes v. Jones, Clv.Api>.. 
94 S.W.2d 634. 

81. Vt.—Levin v. RouUle, 2 A.2d 196. 
110 Vt 126. 

83. Maas.—Carney v. Cold Spring 
Brewing Co., 23 N.BL2d 1000, 804 
Mass. 892. 
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An exception to the judgment is unnecessary where 
an exception is taken to the conclusion of law on 
which the judgment is based,and exceptions to 
the judgment when rendered have been held suffi¬ 
cient to support objections to the findings and con¬ 
clusions filed hy the court 

Specification of error or ground of objection. 
Ordinarily, exceptions should not be general but 
should specifically point out the error complained 
of.^^ It is the rule that a general exception is of 
no avail where any of the findings or conclusions 
are correct,2® although, since there is no need of 
exceptions being more specific than the findings 
objected to, general exceptions are sometimes held 
sufficient and, where all the findings of fact or 
conclusions of law excepted to are erroneous, a 
general exception is sufficient.*® 

Joint exception. A joint exception to more than 
one conclusion of law presents no question if any 
one is correct.*® Where two defendants make a 
joint exception to a conclusion of law which is 
correct as to one of them, the exception is not avail¬ 
able to the other defendant.*® 

XI. WAIVEK AND GOBRECTION G 

§ 6S8. Irregularities in Preliminary Proceed¬ 
ings, Kulings, and Conduct of Trial 
in General 

Errors and Irregularities In the conduct or the trial 
or the proceedings preliminary thereto may be waived 


§ 657. -Efifect 

An exception to conclusions of law operates ss an 
admission, for the purposes of the exception, that all 
the facts within the issues are fully and correctly found. 

An exception to conclusions of law operates as an 
admission, for the purposes of the exception, that 
all the facts within the issues are fully and cor¬ 
rectly found,*^- and supported by the evidence,** but 
will not supply a material fact not found,** or admit 
that the facts found were within the issues ;** and, 
in determining the correctness of the conclusions 
of law, the reviewing court is limited to the facts 
found regardless of the sufficiency of the evidence to 
support them.*® An exception to a finding of fact 
has been held to present only the question of wheth¬ 
er there is any evidence to support it.** The sus¬ 
taining of exceptions generally has the same effect 
as it would have on a verdict.*^ An exception to a 
finding has been held to be in effect, if not in form, 
the same as if taken to a judgment based on the 
facts found.** Where a motion to strike off ex¬ 
ceptions IS answered by a party, the avennents of 
the answer must be taken as admitted in the absence 
of depositions.** 

IBBEGIIXABITIES AND ESBOES 

or cured by an afllrmativo act of the Injured party 
amounting to an expreat or Implied assent to the im¬ 
proper procedure. 

Errors and irregularities in the conduct of the 
trial may be waived or cured by some affirmative 


33. Iowa—Barnhart v. Farr, 7 N\V. 
644. 55 Iowa 3C6. 

34. Tex— ^VoiBht V. Mocklc, 8 S 
W. 62‘4, 7i Tex. 78. 

61 C.J. p 1286 note 69. 

35. N.C—BntUe v. Mayo, 9 S E. 384. 
102 N C. 413. 

Pa —Levinpky v. Sklar, Com PI , 39 
Del.Co. 300. 

64 C.J. p 1287 note 70. 

36. Ind.—Turpie v. Lowe, 62 NE 
628. 168 Ind. 47. 

64 C.J. p 1287 note 71. 

37. Wis.—Milwaukee County v 

Pabst. 35 N.W. 337. 70 WJs. 352 

64 C.J. p 1287 note 72. 

28. Wls.—Belnke v. Wrifirht, 67 N 
W. 737, 93 Wla. 368. 

64 C.J. p 1287 note 73. 

29. Ind—^Kniffht v. Nicholas, App., 
102 N.E. 50. 

64 aj. p 1287 note 74. 

30l N.T.—Bosley v. National Mach. 
Co., 26 K.SL 990, 123 N.T. 660. 

31. Ind.—^Byrum v. Wise, 24 N.E.2d 
1006. 216 Ind. 678, rehcarmx de¬ 
nied 25 N.E.2d 992, 216 Ind. 678— 
BvaasYllle, X. dk T. IL B. Co. v. 


Board of Com’rs of Gibson County, 
199 N.E 583, 210 Ind. 74—Prince¬ 
ton Min. Co. v. Voach, 63 N.B.2d 
306, 116 Ind App 332—Krucffi-r v. 
Beochfim, 61 N.E 2d 65, 116 Ind 
Ann. 89—Guardian Life Ins. Co | 
or America v. Brackett, 27 N.E 2d j 
103, 108 Ind.App. 442—^Bryant v, 
Bitrffer, 18 NB.2d 966. 106 Ind,, 
App 24.'" —Sputh V. Francisco State 
Brink of PYanclsco, 13 N.B.2d 880, 
106 Ind App. 149—Roy Strintfcr 
Co V, Dillon. 12 NB2d 366, 1051 
Ind App 194 — ^Lindlcy V. Seward, 6 
NE2d 998, 103 Ind App. 600, re- 
henrinfr denied 8 N.E 2d 119, 103 J 
Ind App. 600—Cline v. Union Trust 
Co. 180 N.E. 643. 99 Ind.App 298 
—Maloney v. Home Bonk & Trust 
Ca, 186 N.E 897, 97 Ind.ArP. 564. 
modifled on other grounds 187 N E 
682, 97 Ind App 664—City of Ilunt- 
Ini^ton v Sonken, 166 N.E. 449, 891 
lnd.App 645. 

Utah—Olsen v. Bank of Ephraim, 68 
r.2d 195, 93 Utah 864. rehearing 
denied 73 P.2d 78, 93 Utah 379. 

64 C.J. p 1287 note 76. 

maetioa as dexaurrer I 

Fuactloo of exception to a conclu-I 

501 


Sion of law Is anoloftoua to that of 
demurrer. In that, even admitting as 
true the facta as found, the conclu- 
«ion of law Is not supported by the 
facts—Kerfoot v Kessuncr, 84 NE 
2d 190, 237 Ind 68. 

32. Ind—State v. Richey, 172 N.E 
119, 202 Ind 116. 

33. Ind.—^Wnrnek v. Spry, 97 NE 
361, 49 lnd.App. S27. 

34 . Ind —Bird v. St John's Episco¬ 
pal Church, 66 N E. 129, 164 Ind 
IBS. 

35. Ind—Baker v Johnson, 138 NE. 
780. 79 Ind App 413. 

38. U S.—-Sliamheglan V. U. 8., C.C. 
AUI., 100 F.2d 414. 

N T —tShorman v. Foster. 53 N.E. 504, 

! 168 N.T. 687. 

37. Mass.—^Robinson v. Trofltter, 106 
^ Mass. 61. 

3& Vt.—Abatlell v. Morse, 66 A.2d 
I 464, 116 Yt 254. 

39. Fa.—^Pennsylvania Co. for Insur- 
I ances on Lives ft Granting' Annui¬ 
ties V. Clark. 18 A.2d 807, 340 Pa. 

i 483. 
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act of the complaining party amounting to an ex¬ 
press or implied assent to the improper proce¬ 
dure.^® Voluntary compliance with an erroneous 
order of the court may be a waiver of the right to 
except. Even a fundamental error, it has been 
held, may be waived unless it is of such a nature 
as to render the judgment void.*^ The power to 
correct errors in their own proceedings is inherent 
in courts of general jurisdiction,^® and errors in 
rulings, which are clearly corrected by the court 


89 C.j.S. 

before the trial closes or in the charge of the court 
to the jury, are not generally fatal to the judg¬ 
ment.** If counsel has induced the court to com¬ 
mit error, he cannot thereafter complain of the 
action of the court in correcting such error.45 

On the other hand, conduct not amounting to 
an express or implied assent to the error is not a 
waiver thereof,^® and the form of a trial, as pre¬ 
scribed by statute, is a matter of public interest 
and cannot be changed by agreement of the par- 


40. Cal.—’Larson v. Blue & White 
Cab Co., 76 P.2d 612, 24 Cal.App.2d 
B7-6. 

Conn.—^Hartwell v. Town of Water- 
town, 197 A. 7BB, 123 Conn. 667. 
Fla.—Watkins v. Riverside Military 
Academy, 23 So.2d S86, 166 Fla..388. 
Miss.—^Ramsey v. Natchez Coca-Cola 
Bottllngr Co.. 61 So.2d 779. 

N.J.—^Robinson v. Equitable Life As- 
sur. Soc. of U. S.. -8 A.2d 600, 126 
N.J.Bq. 242. 

N.M.—Heron v. Gaylor, 126 P.2d 295, 
46 N.M. 230. 

N.T.—^New York Life Ins. Co. v. Mar- 
cln. 299 N.Y.S. 8S2, 164 Mlac. 781. 
S.a—Jordan v. State Highway Dept, 
198 S.E. 174, 188 S.a 83. 

Tex.—Molter v. Madden, Clv.App., 
207 S.W.2a 984. 

Vt.—Sears v. Laberge, 71 A.2d 887, 
116 Vt 168—^Frederick v. Gay’s 
Exp.. 17 A.2a 248, 111 Vt 411. 

64 C.J. p 1288 note 84. 

Failure to object or take affirmative 
action with respect to error, Irreg¬ 
ularity, or omission in conduct of 
trial as waiver see supra S 64. 
Seopenlng 

A party offering additional testi¬ 
mony after parties have rested on 
discovering that such action has 
operated adversely to his Interests 
will not be permitted to repudiate ad¬ 
ditional testimony and claim that 
court had no right to take such ac¬ 
tion.—^Heron v. Gaylor, 126 P.2d 296, 
46 N.M. 230. 

ParUdLpatloiL la. heaxlag 
A litigant cannot participate In a 
hearing and, on realizing that the 
decision of the court will be adverse 
to his cause or interest, request the 
court to withhold Its decision and 
proceed as if no hearing had been 
held.—Jordan v. State Highway 
Dept., 198 S.E. 174, 188 S.a 83. 
Motion that witness he rebuked 
Defendant’s counsel, moving for re¬ 
buke of plaintiff’s witness because 
of Improper, unresponsive statement 
on direct examination, waived ex¬ 
ception to previous refusal of mis¬ 
trial on such ground.-^irnlted Motor 
Freight Terminal Oo. v.' Biixon, 48 
SJiad 789, 77 GcuAppi 606. 

Sahmlsslon of eztalhltB to Jury 
Where court ruled that only cer¬ 
tain of the documents requested by 


defendant would be sent to the Jury 
room, whereupon defendant moved 
that none of the documents be sent 
Into the Jury room unless all of 
them were sent, defendant waived his 
motion to send certain exhibits Into 
the Jury room.—Continental Fire & 
Caa. Ins. Corp. v. Drummond, Tex. 
Clv.App., 220 S.W.2d 922, error re¬ 
fused no i*ev6Tslble error. 

Issues tiled together 
Where trial court suggested that 
both attachment and debt Issues be 
tried together and both sides ac¬ 
quiesced and went ahead and tried 
whole lawsuit. If court was in error, 
such error was waived.—Christopher 
V. Brown, 61 So.2d 679, 211 Miss. 
322. 

Pallnxe to obtain ruling 
If a party permits the court to 
proceed to Judgment without action 
on hla motion or objection, he will 
be held to have waived the right to 
have the motion or objection acted 
on,—In re Coleman’s Estate, 28 N.W. 
2d 600, 288 Iowa 768. 

41. Ga,—^Macon v. Humphries, 60 S. 

E. 986, 122 Ga. 800. 

64 C.J. p 1288 note 85. 

Pi^uotlon of books and records 
A party could not comply with or¬ 
der requiring him to produce certain 
of his books and records on trial in 
action on notes and then object to 
Introduction of records produced on 
ground that order was Improper, 
since his remedy would be by ^ 
propiiate proceedings to resist tihe 
order and not by objection to intro¬ 
duction of records.—Sellg Cahn, Ino., 
V, California Wrecking Co., 71 P.2d 
1113, 9 CaL2d 617. 

43. Tex.—^McKenzie v. Imperial Irr. 
Co., ClvJ^p., 166 aw. 496. 

43. Okl.—Todd V. Orr, 145 P. 893, 
44 0kl. 469. 

Tex.—Brazos River Conservation and 
Reclomailon DIst. V. Costello, Ciy. 
App., 169 aw.2d 977, error refused. 
Purpose of irtatute 
Statute pixjvldlng tha,t mistake or 
defect may be corrected in discre¬ 
tion of court at any stage of action, 
special proceeding, or appeal is re¬ 
medial in nature with respect to pro¬ 
cedure, to end that slight mistakes or 
irregularities not affecting merits or 


substantial right of party shall not 
invalidate proceedings.—^People ex 
reL Dl Leo v. Edwards, 286 N.T.S. 
840, 247 APP.D1V. 331. 

44. Colo.—Croll & Co. v. Miller, 184 
P.2d 202, 110 Colo. 299. 

Ill.—^Haram v. Kranz, 71 N.B.2d 804, 
330 IlLApp. 620. 

Pa.—^Reddltt v. Horn, Com.Pl., 86 Del. 
Co. 137, 63 York Leg.Rec, 89, affirm¬ 
ed 64 A.2d 809, 361 Pa. 538. 

64 C.J. p 1289 note 88. 

45. Dl,—^Luken v. Lake Shore 6b M. 
s. Ry. Co., 164 D1.APP. 660, affirmed 
94 N.B. 175, 248 Ill. 377, 140 Am. 
S.R. 220, 21 Ann.Cas. 82. 

46. N.J.—Vozne v. Springfield Fire 
& Marine Ins. Co. of Springfield, 
Mass., 180 A. 852, 116 N.J.Law 449. 

Tex.—Travelers Ins. Co. v. Simon, 
Clv.App., 126 S,W.2d 674. 

Wash.—Miller v. O'Brien, 137 P.2d 
525, 17 Wash.2d 763. 

Motion to xeopezi evidence 
Motion of defendant’s counsel to 
reopen evidence and fidlow them to 
put on witnesses for de'fendant, after 
error had been committed In denying 
defendant's counsel the right to open 
and conclude arguments on no evi¬ 
dence being Introduced for defendant, 
did not constitute a waiver or ratifi¬ 
cation of the error.—(Phillips v. 
Smith, 47 S.E.2d 156, 76 Ga,App. 706. 
Explicit Objection to mUng 
Where appellant’s counsel In reply¬ 
ing to remark of trial court that It 
had right to lay down rule bn Im¬ 
peachment of witness and If counsel 
had any authorities to contrary to 
produce them stated “I don’t think it 
Is of that much consequence, your 
honor, and X Just take an exception 
to the ruling of the Court,” coun¬ 
sel's statement was not .waiver of 
alleged prejudicial remarks of trial 
court.—TraViOlers Ins. Co. v. Simon, 
Tex.Cly.App., 126 S.W.2d 674. 

Bubmlssion of Issue 
A Plai ntiff does not waive his right 
to question the propriety of submit¬ 
ting the Issue of his alleged wilful 
and wanton conduct by giving ih- 
Btructlons that he is obliged to give. 
—Goldschmidt V.. Chicago Trahslt 
Authority, 82 N.E.2d 367, 335 Ill.App. 
461.- - 
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ties>'^ So it has been held that compliance with 
an erroneous order that a cause be tried on deposi¬ 
tions does not waive the error and where the 
defendant’s right to open and close the arguments 
to the jury was denied, the error is not cured by 
the fact that plaintiif’s counsel, during final argu¬ 
ment for plaintiff, states that he is willing that 
defendant’s attorney shall conclude the argument 
after plaintiff’s counsel has finished, in which state¬ 
ment the court acquiesces, where defendant’s at¬ 
torney declines the offer.^S 
Prelmiinary proceedings. Errors and irregulari¬ 
ties in the proceedings preliminary to the trial may 
be waived and cured by some affirmative act of the 
complaining party amounting to an express or im¬ 
plied assent to the improper procedure ;50 but con¬ 
duct not amounting to an. express or implied assent 
to the error or irregular procedure is not a waiver 
thercof.^i 

§ 659. - Curing Improper Remarks or 

Conduct of Judge by Instruction or 
Withdrawal of Remarks 

Improper remarks or conduct on the part of the Judge 
may ordinarily be cured, and the Impropriety obviated, 
by admonishing or instructing the Jury to disregard them. 

Improper remarks or conduct on the part of the 
judge presiding at the trial of an action may ordi¬ 
narily be cured, or the impropriety obviated, by 
admonishing or instructing the jury to disregard 


them,52 or by withdrawing or correcting improper 
comments,^3 or even, it has been held, by an in¬ 
struction stating the correct rule of law to be ap¬ 
plied in deciding the matter to which the comment 
related,54 or directing the jury not to consider the 
evidence to which the remark related,55 or advising 
the jury that they are the exclusive judges of all 
questions of fact;58 but where a remark or con¬ 
duct is so prejudicial that the impression thereby 
produced in the minds of the jury cannot reason¬ 
ably be expected to be removed by an admonition 
or corrective statement, the impropriety is not there¬ 
by cured,57 nor is the error cured where the form 
and substance of the corrective statement is not 
sufficient to remove the prejudicial effect of the im¬ 
proper conduct or remark.58 An admonition to 
disregard previous improprieties, or a correction 
of them, is not itself ordinarily improper or ob¬ 
jectionable but if the judge in attempting to 
correct an impression produced by prior improper 
remarks or conduct succeeds only in reiterating 
or emphasizing it,®® or on the other hand goes so 
far as to leave a contrary and equally improper 
impression,®! impropriety still exists. 

§ 660. Rulings as to Evidence 

Errors or irregularities with respect to evidence may 
be waived or cured. 

Errors or irregularities in rulings with respect to 
evidence may be waived® 2 or such errors or irregu- 


47. Philippine.—^Arzadon v. Arzadon, 
16 Philippine 77. 

«4 C.J. p 1289 note 90. 

48. Iowa.—^In re County Printing of 
Cherokee County, 136 N.W. 766, 156 
Iowa 282. 

49. Ga.—^Pite v. Hooks, 130 S.E. 692, 
34 Ga-App. 629. 

Waiver of right to open and close ar¬ 
gument generally see supra § 44, 

50. Cal.—Capital Nat. Bank of Sac¬ 
ramento V. Smith, 144 P.2a 665, 62 
Cal.App.2d 328—^Parmely v. Boone, 
96 P.2d 164, 35 Cal.App.2d 517. 

Wa,ah.—Priese v, Adams, 267 P,2d 
107, 

W.Va.—'Buck V. Hathaway, 182 S.E. 
673, 116 W.Va. 685. 

Wai’^'er of particular errors or Irreg¬ 
ularities in proceedings prelimi¬ 
nary to trial see supra §$ 1-35. j 

61. N.T.—Hilton V. Mack, 16 N.T.S. 
2d 187, 267 App.Dlv. 709, appeal 
dismissed Hilton v. Gaston, 24 N.E. 
2d 606, 281 N,Y. 881. 

Wash.—State ex rel. Pacific Fruit & 
Produce Co. v. Superior Court for 
King County, 155 P.2d 1005, 22 
Wash.2d 327. 

52. Cal,—^Loper v. Morrison, 145 P. 
2 d 1. 23 Cal.2d 600. 


N.J.—^Ench Equipment Corp. v. Lo¬ 
renzo, 92 A.2d 480, 23 N.J. Super. 
63. 

64 C.J. p 103 note 74. 

Correction or withdrawal of improper 
instructions see infra §§ 669-671. 

53 . Mass.—Garnick v. Eastern Mass. 
St. Ry. Co., 109 N.E.2d 114, 329 
Mass. 520. 

64 C.J. p 103 note 75, 

54. Maas,—Conroy v. Fall River 
Herald News Co., 28 N.B.2d 729, 
306 Mass. 488, 133 A.L.R. 927. 

64 C.J. p 103 note 76. 

55. Mo.—^Whitaker v. Bell Oil Co., 
167 S.W. 619. 182 Mo.App. 229. 

56. Cal.—Keim v. D. B. Berelson 
Co., 233 P.2d 123, 105 Cal.App.2d 
154. 

64 C.J, p 103 note 78. 

57 . Cal.—Steele v. Wardwell, 135 P, 
2d 628, 57 Cal.App.2d 642. 

N.C.—Thompson v. Angel, 197 S.E. 
618, 214 N.C. 3. 

Tex.—Commercial Standard Ins. Co. 
V. Billings, Civ.App.. 114 S.W.2d 
709, error dismis^d, 

64 C.J. p 103 note 79. 

58. N.Y.—Marchant v. Fred F. 
French Management Co., 90 N.Y.S. 
2 d 5. 


59. Ala—^Rogers v. Smith, 63 So. 
530, 184 Ala. 506. 

60. S.C.—^Lorick & Lowrance v. Ju¬ 
lius H. Walker & Co., 145 S.E, 33, 
147 S.C. 178. 

61. S.C.—Sumter Trust Co. v. Hol¬ 
man, 132 S.B. 811, 134 S.C. 412. 

64 C.J. p 103 note 82. 

62. Ga.—^Mutual Furniture Co. v. 
Moore, 4 S.E.2d 711, 60 GaApp. 
655. 

Mo.—^Marezuk v. St. Louis Public 
Service Co., 196 S.W.2d 1000, 355 
MO. 636. 

Mont.—Corpus Juris cited la Pilger- 
am V. Haas, 167 P.2d 339. 347, 118 
Mont. 431. 

Okl.—^First Nat. Pictures v. Pappe, 
39 P.2d 526, 170 Okl. 279. 

64 C.J. p 1289 note 93. 

Waiver by: 

Act or omission prior to ruling see 
supra § 114. 

Failure to object see supra S 115. 
Waiver of: 

Formal introduction of documen¬ 
tary evidence see supra 3 62. 
Proof see supra § 59. 

Becall of witness after resting 
Defendant by proceeding with his 
own evidence waived alleged error in 
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larities in rulings may be corrected.®3 A motion 
for a peremptory instruction at the close of the 
evidence is not a waiver of exceptions to rulings 
on evidence,®^ Where an objection that a certified 
copy of a document is not the best evidence is 
waived, it is error to exclude it.®® 

§ 661. - Admission 

Error fn the admission of evidence may be waived 
by some subsequent affirmative act amounting to an 
express or implied assent to the reception of the evidence. 

The erroneous admission of evidence may be 
waived or cured by stipulation or consent of the 
parties,®® or by some affirmative act done after the 
ruling on the admission of the evidence which 


amounts to an express or implied assent to the recep¬ 
tion of the evidence,®'^ or by acts or statements in¬ 
consistent with objections previously urged ;®3 and 
where the attorney for the party who seeks to 
introduce certain papers states that he will offer 
them in evidence if his opponent will not object 
to their competency but will confine his objection 
to their materiality, and the attorney for the other 
party assents, objection to their competency is 
waived.®^ Error in the admission of evidence is 
not waived by conduct not amounting to an express 
or implied assent to the reception of the evidence."^® 

Objections to evidence have been held to be 
waived by objecting to a withdrawal, or the strik¬ 
ing of the evidence,’^! although there is also au- 


permlttlnfr plaintiff to recall a wlt- 
ni'as for further examination after 
havinf' announced close of plaintiff's 
case, and after defendant had argued 
hia motion for a directed verdict.— 
Norman v. JotTerson City Coca-Cola 
llottllnK Co., Mo App.. 211 S.W.2d 5C2. 

63. Mass.—Todd v Boston Elevated 
Ry. Co. 94 NE 683. 208 Maas, 505. 
Ann Ca.s 1912A 10(15. 

Nil'—^Caswell v. Maplewood Garagre, 
149 A. 746, 84 N.H. 241. 73 A L.R 
433. 

Amendment of pleadlner 

In action on written contract un¬ 
der which father afcrced to make hia 
child father’s sole heir 
trial ( ourt did not abuse its discre¬ 
tion In permitting: amendment to pe¬ 
tition, after motion for directed ver¬ 
dict was made, pleading" loss of the 
written contract, and any error In ad¬ 
mitting" evidence concerning: content.s 
of the contract wa.s cured by the 
amendment.—Ilehr’s Adm'r v. Hehr, 
1.17 «.\V'.2d 111, 2S8 Ky. 580. 

64. Tenn.—'Allen v. Melton, 99 S.W. 
2d 219, 20 Tenn.App. 387. 

65. Tex.—Texas Employers' Ins. 
As.s’n V. Adcock, Civ.App., 27 S.W. 
2d 363. 

66. Ark.—Gantt v. Slssell, 263 S.W. 
2d 916. 

Cal —Reisman v, Eos Angeles City 
School Dist., 267 P 2d 36, 123 Cal 
App.2d 493. 

Neb.—I’ope V. Tapelt, 50 N.W.2d 362, 
1.55 Neb. 10 
f>4 C.J p 1289 note 96. 

Waiver or estoppel as to objection 
to admi.sslon of evidence generally 
see supra S 114 et seq. 

Public policy 

Where public policy does not abso¬ 
lutely bar or disqualify testimony, 
its inadmissibility may be waived.— 
Albany Federal Sav. & Eoan Ass’n 
V. Henderson, 31 S.E.2d 20, 198 Ga. 
116. 

Issue limited by agreement of par¬ 
ties 

Where, on agreement of plaintiff 


and defendant, only la,sue submitted 
to jury was reasonable rental value 
of realty, any errors in admitting 
evidence not bearing on su<-h rental 
value would be treated as waived — 
Jackson v. Oliphant, 76 S E 2d C25, 88 
Ga.App. 313. 

67. l..a.—Hope v. Gordon, 173 So 

177, 1«6 La. 697—Corpxis Juris 

quoted in Acosta v. Leo, App., 56 
So 2d 201. 202 

Neb—Corpus Juris quoted In In re 
Kaiser’s Estate, 34 N.W.2d 366, 374, 
150 Neb 295. 

64 C.J, p 1290 note 21. 

68. N.C—^I..ipe v, Guilford Nat 
Bank, 72 S E.2d 759, 236 N C. 328 

64 C.J. p 1289 note 97. 

Pailuro to object to subsequent re¬ 
ception of evidence 

(1) The admission of similar evi¬ 
dence without objection waives first 
objection. 

NO—Steele v. Core, 36 S.E.2d 288, 
225 N.C. 726—Gray v. City of High 
Point. 166 S.E. 911, 203 N.C. 756. 
Tex—Gifford-Hill & Co. v. Hender¬ 
son, Civ App., 81 S.W.2d 274, error 
dlsrni.s.Hed. 

(2) Objections to certain testimony 
were w’alved by allowing witnes.Mo.s 
to testify to virtually the same facts 
without objection in other portions 
of their examinations.—Hunt v. 
Woolen, 76 S.E.2d 326. 238 N C. 42— 
lapc v. Guilford Nat. Bank, 72 S E. 
2d 759, 236 N.C. 328—Sprinkle v. City 
of Reldsville, 69 S E.2d 179, 335 N.C. 
140—Owens v. Blackwood Lumber 
Co.. 193 SE. 219. 212 N.C. 133. 

(3) Objection to plaintiff’s Intro¬ 
duction of photograph of an automo¬ 
bile severely damaged by defendant's 
truck after it had struck plaintiff’s 
truck was waived by introduction of 
a second photograph of the automo¬ 
bile wulh no objection by defendant 
—Gary Fish Co. v. Leisure, 102 N.E. 
2d 209, 122 Ind App 190. 

(4) Failure to object to admission 
of evidence as waiver see supra S 115> 

S04 


(5) Failure to object to prior ad¬ 
mission of similar evidence a.s waiv¬ 
er see supra $ 116, 

69. N Y —State Bank v. Southern 
Nat. Bank, 02 N.E 677, 170 N.Y. 1. 

70. Ariz—Tucker v. Reil, 77 r.2d 
203, 51 Ariz. 357. 

N..T.—Fred J, Brotherton, Jm* v, 
KreieLsheimor, 92 A.2d 67, 22 N.J 
Super, 385. 

(.4 C .1 p 1290 note 22. 

Pxceptlou to charge 

In ca.sc.s tried by jury, exceptions 
to the reception of evidence are not 
"waived by failure to except to the 
charge of the court—^Holton v. Ellis, 
49 A 2d 210, 114 Vt. 471. 

Trial iu accordance "with ruling 
Action of a defendant In action 
for breach of contract, in proceeding 
to try case in accordance with rul¬ 
ing of trial court overruling defend¬ 
ant’s objection to admission of evi¬ 
dence, was not a waiver of objection 
to admission of such evidence.'—Fred 
J. Brotherton, Inc, v. Kreielsheinaer, 
92 A.2d 57. 22 N.J.Super. 385. 

Reference to matter on voir dire 

Where, in tort action, plaintiffs 
had sought to keep Issue of covenant 
not to sue out of case by filing mo¬ 
tion to strike that portion of answer 
which set forth covenant as de¬ 
fense. but motion was overruled, it 
w’as proper for plaintiffs to examine 
jury on voir dire on such question, 
and In doing so, plaintiffs did not 
waive their objection to the Introduc¬ 
tion of the covenant.—De Lude v, Rl- 
mek, 115 N.E 2d 561, 351 Ill.App. 466. 

Tailnre to accept mistrial 

Error in admission of incompetent 
evidence was not waived by Lailure 
to accept offer to set aside swearing 
of jury—Occidental Ins. Co. v. Chas- 
tcen, 75 S.W.2d 363, 255 Ky. 710. 

71. Cal.—Mitchell v. Davis, 23 Cal 
381, 

W.Va—Pardee v. Johnston, 74 S.E 
721, 70 W.Va. 347. 
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thority to the contrary^^ Error in allowing a wit¬ 
ness to answer a question objected to is cured where 
the court sustains an objection to the answerJ^ 
Valid objections to evidence may be obviated by 
supplying deficiencies later in the trial,or by an 
amendment of the pleadings.'^^ Thus, the admis¬ 
sion of evidence prima facie inadmissible may be 
cured by the subsequent introduction of the neces¬ 
sary preliminary and connecting proof.Where, 
after adverse rulings on objections to evidence, mo¬ 
tion to strike, and for a nonsuit, defendant proceeds 
with the case and introduces evidence which sup¬ 
plies the defects in plaintiff's proof, the error is 
cured 77 It has been held that objections to the 
admission of secondary evidence are waived if 
the party objecting subsequently produces the best 
evidence himsclf,78 or if he fails to object to the 
introduction of other secondary evidence as to the 
same matter.79 Objections to evidence are not 
waived by a subsequent amendment of the record 
making the evidence admissible,or, ordinarily, by 
failure to cross-examine a witness giving incom¬ 
petent testimony over objcction.^i 

Withdrawal, striking, or excluding improper evi¬ 
dence. Where erroneous evidence is withdrawn by 
an instruction,®^ or where it is stricken on motion 
of the objecting party,®® and the jury instructed to 
disregard it,®^ or the court, after receiving evi¬ 
dence over objections, rules that it is incompetent, 
and excludes it,®5 error in its admission is cured, 
in the absence of exceptional circumstances.®® Er- 
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ror in the admission of evidence may be cured by 
an instruction limiting the purposes for which it 
may be considered.®7 

Error in permitting a question and answer so 
couched as to bring out a conclusion invading the 
province of the jury is cured where the question 
and answer are withdrawn and properly reframed.®® 
Exception to the admission of evidence is not 
waived by motion to strike it, where the court denies 
the motion,®i^ and where objection is properly 
made to the admission of evidence and an exception 
taken to the overruling of the objection, the ob¬ 
jecting party docs not waive the objection by mov¬ 
ing to exclude all the evidence of the witness, some 
of which is admissible. 

Witluinnval of objections. The erroneous admis¬ 
sion of evidence is waived by a subsequent with¬ 
drawal of objections thereto but the waiver must 
be so specific as to leave no doubt on the subject,®® 
and a mere statement by counsel, after the evidence 
objected to has been received, that he is willing to 
try the issue to which the evidence relates docs not 
show a waiver.®® A party who withdraws his ob¬ 
jection to evidence which has been excluded does 
not thereby waive his right to object to leading 
questions asked the witness when he is recalled to 
testify.®^ 

Subsequent introduction or use of same or similar 
evidence. It is a general rule, subject to some ex¬ 
ceptions and qualifications, that a party waives his 
objection to the admission of evidence by subsequent- 


72. N.Y.—OPurst v. Second Avenue 
n. Co., 72 N y. 642. 

64 C.J. p 1290 note 4. 

73. Ala—St. Louis & S. F. R. Co. v. 
Sutton. 65 So. 989. 169 Ala. 389, 
AnnCas.l912B 366 

74. Arlz.—^Western Truck Lines v. 
Berry. 78 r.2d 997, 52 Arlz. 38. 

Cal—Singer MetaLs, Inc. v. Industri¬ 
al Management Corp., 253 P.2d 515, 
116 Cal.App 2d 86. 

64 C.J. p 12S9 note 1. 

75. N.C—Hicks V. Niven, 185 S.E. 
469, 210 N.C. 44. 

76. Ala.—Louisville & N. R. Co. v. 
Shepherd, 61 So. 14, 7 Ala.App. 496. 

64 C.J. p 1289 note 2. 

77. Cal.—^Western California Land 
Co. V. Welch, 183 P. 169, 41 Cal App. 
435. 

78. S.C.—Hodges v. Tarrant, 9 S.E. 
1038, 31 S.C. 608. 

64 C.J. p 1292 note 60. 

79. N.H.—^Ware v. Champagne’s Su¬ 
per Market, 104 A.2d 736. 

80. Pa.—Dexter v. Billings, 1 A. 180, 
110 Pa. 135. 


81. Mo—Wabash R. Co. v. Cockrell, 
192 S.W. 443. 

64 C.J. p 1290 note 6. 

83. Ariz.—Western Truck Lines v. 

Berry, 78 P.2d 997, 62 Ariz 38. 

Mo—Stauffer v. Metropolitan St. Ry. 
Co., 147 S.W. 1032. 243 Mo. 305— 
Cannon v. S. S. Kresge Co,, 116 S. 
W.2d 659, 233 Mo.App. 173. 

83. Ill. —Curtis V. Lowe, 87 N E 2d 
865, 338 I 11 .APP. 463. 

N.H.—Capelle v. Trober, 112 A. 798, 
80 N.H, 43. 

N.IX—Braun v. Martin, 293 N.W. 317, 
70 NI> 216. 

Or—Cosg^rove v. Tracey, 64 P.2d 
1321, 156 Or. 1. 

84. Arlz.—^Western Truck Lines v. 
Berry, 78 P.2d 997, 62 Ariz. 38. 

Mo.—Stearns v. Prudential Ins. Co 
of America, 140 S.W.2d 766, 235 
Mo.App. 135. 

64 C.J. p 1291 note 29. 

86. Mo.—Goodman v, Griffith, 142 
S.W. 259, 238 Mo. 706. 

N.D.—Kaye v. Taylor, 148 N.W. 629, 
28 N.D, 293. 

[ 86. Mo.—Stauffer v. Metropolitan 
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St. Ry. Co.. 147 S.W. 1032, 243 Mo. 
306. 

87. Ga.—Foremost Dairy Product.<9 
v. Sawyer, 196 S.E. 436, 185 Ga. 
702. 

88. Mo—Kane v. Missouri Par. Ry. 
Co., 157 S.W. 644, 261 Mo. 13. 

89. Minn—Caspar v. Helrnhach, 65 
NW. 669, 63 Minn. 414. 

90. Ky.—Elliott V. Campbell, 78 S 
W. 1122, 117 Ky. 719, 26 Ky.L. 1841. 

91. Cal.—George v. City of Los An¬ 
geles, 124 P.2d 872, 61 CaJ.App.2d 
311. 

64 C.J, p 1290 note 17. 

Motion for mistrial 

A litigant may withdraw his mo¬ 
tion for a mistrial because of ad¬ 
mission of prejudicial evidence at 
any time prior to ruling by the court 
thereon.—Pope v. Tapelt, 60 N.W.2d 
352, 165 Neb. 10. 

93. Or.—Dornslf* t. Ralston, 106 P. 
13, 56 Or. 264, 

93. Or.—Dornsife v. Ralston, supra. 

94. Tex,—Yellow Pine Paper Mill 
Co. V. Lyons, Civ. App., 169 S.W. 
909. 



89 C.J.S, 


§ 661 TRIAL 

ly introducing^ the samc®^ or similar®® evidence, or 
evidence to the same effect or relating to the same 
matter;®"^ and the same result follows where the 
party objecting to the admission of the evidence 
subsequently uses it for his own purposes.®® A 
subsequent reference by both parties to incompetent 
evidence cures error in its admission.®® 

On the other hand, it has been held that a party 
docs not waive error in the admission of evidence 
over his objections by subsequently introducing evi¬ 
dence of the same general character;^ that where 
the objection of defendants, relying on the statute 
of frauds, to the introduction of oral statements 
is overruled, they do not waive the objection by 
voluntarily testifying to their understanding of 
such statements ;2 that, in an action on a note, 
plaintifT's introduction of corrcsiiondciicc between 
the parties after the debt was incurred, in negotia¬ 
tions for a settlement, and showing the contentions 
of the parties, was not a waiver of the parol evi¬ 
dence rule;® that a person sued for malicious 
prosecution does not waive error m the admission 
of evidence on the issue of probable cause by pre¬ 
senting evidence tending to show nonliability not¬ 
withstanding want of probable cause and that 
a party, by agreeing to what the tax records would 


show as to the assessed value of land for general 
taxation, does not waive his previous objection to 
the competency of such cvidcncc.5 

Where a party, after objecting to the admission 
of a document, offers such document in evidence,® 
or asks that it go to the jury,"^ or uses it for his own 
purposes,® he waives his previous objection; and 
an objection to the admission of part of a mcm- 
oranchim used by a witness to refresh his memory 
is waived where the opposing party introduces the 
rest of it.® So error in admitting in evidence cer¬ 
tified copies of indictments against a party is waived 
where he testifies that such indictments had been 
returned against him i® On the other hand, it has 
been held that where, after a document had been 
admitted and marked in evidence, over objection, 
the objecliiig party asks that it be shown to the 
jury, he docs not waive the benefit of his excep¬ 
tion,and a party does not wane his objection 
to the admission of a document by insisting that 
the entire document be read and not only the por¬ 
tions unfavorable to liim,^® but it has also been 
held that where a jiarty's objection to the introduc¬ 
tion of part of a statement is overruled, he waives 
the error by offering in evidence the entire state¬ 
ment 


95. Mo.—Stearns v. Prudential Iris 
(^o. of America. 140 S.W.2d 766, 23r. 
Mo.App 13G. 

Nt’^ueen v. DeHart, 184 S.E. 7, 
209 N 0. 414. 

SC.—Smith V. Peeplos, 181 SR 6r.3. 
177 S.C. 479 

Tex—Oermann v. Kaufman’s, Inc, 
Civ.App., 1C5 S,W'.2(1 969, error re¬ 
fused. 

Wa.sh —nu.**tupn v. Apro, 243 P.2d 
479, 40 Washed 396. 

64 C.J. p 1291 note 34. 

Same or similar evidence previously 
elicited or Introdured by objoctiriK 
party as waiver of subsequent ad¬ 
mission see supra 9 116. 

98. 111.—^T'orter v. Terminal R. As.s’n 
of St Louis, 65 NE2d 31. 327 III. 
App. 645. 

Minn.—In re Forsythe's Estate, 22 
NW2d 19, 221 Minn. 303, 16’7 A.U 
R 1. 

'Wa.sh—'Sevener v. Northwest Trac¬ 
tor & Equipment Corp, 247 P.2d 
237, 41 Wash.2d 237. 

64 C.J. p 1291 note 35. 

97. HI.—Corzfne v. Keith, 51 N.E 2d 
53K. 384 111. 435. 

Ky.—Carroll v. Carroll, 251 S.W 2d 
989. 

La.—Acosta v. Lea, App., 65 So 2d 
1 , rehearing refused 56 So.2d 201— 
Williams V. Brown, App, 181 So. 
679—^Zeller v. Chetta, App, 148 
So. 99. 

N.n.—Vallee v. Spaulding Fibre Co., 


197 A. 607, S9 Nil 28.5, rehearing 
denied 199 A. 804. 89 N II 5:*8 
Tex—Minchen v First Nat Rank of 
Alpine. Civ App, 262 S W 2d GOl, 
error refused no reversible error 
61 CJ p 1291 note 36. 

Character aad reputation evidence 
Error in admitting two W'ltnes.ses’ 
te.stnuony. before plaintiff testiiled, 
tliat plaintiff was man of good char¬ 
acter entitled to belief, w'a.s not cured 
by defendant’s subsequent te.stlmony 
as to plaintilT'.s good cbariuter, as 
witnes.s’ character may be different 
from his reputation for truth and ve¬ 
racity ill community w’herem he lives 
—Wc.st V. Todd, 180 S W 2d 622, 207 
Ark 341. 

98. AVash —Sevener v. Northwest 
Tractor & Equipment Corp, 247 P. 
2d 237, 41 Wash. 2d 237. 

99. N C —American Trust Co. v. 
United Flush Store Co., 136 S.E. 
289, 193 N.C 122 

1, III.—City of West l^rankfort v. 
A. C. Mar.sh Lodge, No 496, I. O. 
O. F, 115 NK 711, 315 Ill. 32. 

64 C.J. p 1291 note 40. 

3. Mo.—^McKee v Rudd, 121 S.W. 
312, 222 Mo. 344, 133 Am S R. 629 j 

3. Ala—Hamilton Furniture Co. v. | 
Bronard Mfg. Co., IIO So. 153, 215 
Ala. 187. 

64 C.J. p 1291 note 42. 

Wash —Aldrich v. Island Empire 
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Telephone A* Telegraph Co , 113 
I’. 2(54, 62 Wfi'^h 173. 

5. Mo—Kansas City & G. Ry. Co. 
V Ilnake, 53 S W 2d 891. 

6. Iowaale v. Murray, 28!) 
NAV. 450, 227 Iowa 843, 126 A.L R 
1121 

I. a—Hope v. Gordon. 173 So 177, 186 
T.a. 697. 

Tex—Te\a.s Indemnity Ins Co. v. 

Peshcrlia, Civ.Xpp, 237 S AA" 2d 715 
64 C.J. p 1291 note 45. 

7. Ale.—Ward v. Abbott. 14 Me. 275. 
'b. us—T he Blandon, D C.N Y., 39 

F2d 933, alhrrned, C C.A., 42 F.2d 
10-13. 

Mo.—Uell-Wood Tiros v, Riss & Co, 
App., 198 S.\A\2d 347. 

Moving pictures 

Where plaintiffs caused moving 
i pictures to be exhilnted again to jury. 

I they thereby waived objection to 
previous exhibition by defendant.— 

I He I man v Market St Ry. Co, 69 P. 
j 2d 178, 21 Cal.App 2d 311. 

9. Ga.—Scott V Gidehght Mfg. Co., 
139 SE 686. 37 aa.App. 240. 

10. Tex—^Huff V. Heber, Civ.App., 
13 S.A\A2d 995. 

II. N Y —Zimmerman v. Shapiro, 
106 N.Y.S. 104, 65 Misc. 299. 

13. Mo —^Accomac Realty Co. v. 
City of St Louis, 152 S AV.2d 100, 
317 AIo. 1224. 

13. Tex.—^Airline Motor Coaches v. 
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Introduction of evidence in rebuttal. A party does 
not ordinarily waive his objection to the erroneous 
admission of evidence by subsequently introducing 
evidence to disprove the matters testified to, to ex¬ 
plain them or to prove facts inconsistent there¬ 
with,even though it is of the same kind or na¬ 
ture.!^ 

Cross-cxaminaiion or reexamination as to objec¬ 
tionable matter. As a general rule, a party docs not 
waive his previous objection to the admission of 
improper evidence merely by cross-examining the 
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witness with respect to the objectionable matter,!® 
unless he makes the witness his own.'^"^ However, 
acconling to some authority a party waives his 
objection to the testimony of a witness by going 
into the matter on cross-examination^® without re¬ 
serving his obj'ection.l® It has also been held that, 
while a Cross-examination with respect to incom¬ 
petent testimony admitted over objection may be 
made wdlliout waiving the objection, the cross-ex¬ 
aminer cannot rely on his original objection, where 
he has the witness embody such incompetent evi- 


Howell, CivApp. 195 R W 2d 715. 
error rofu^^ed no rt'vorsihlo error 

14. Ala— Corpus Juris cited in 

Smith V. State, 24 So 2d 5 16. 550. 
247 Ala. 354. 

Ariz—Tuelcer v. Roil, 77 P.2cl 203, 
51 Anz. 357. 

Ill—Pe Lude V. Rimok, 115 N.E 2d 
5G1, 351 llKApp. 466—Crane I’acK- 
Inpr Co. V. Rrummer, C7 NE 2d 892, 
329 Ill.App. 272. 

Iowa—Goodale v. Murray, 289 N "W 
460, 227 Iowa XU. 126 A.PR 1121 
Md —Vocel V. Ambro.settl, 94 A 2d 
437, 201 Md 475. 

Mich—Bartkowiak v. Bartkowlak, 
283 NW 4 9, 286 Mah 623. 

Minn.—Warren v Mar-^ih, 11 N W.2d 
628, 216 Minn, 615 

Okl.— Corpus Juris quoted in VukoI 
V. Fisher, 225 l'.2d 340, 348, 1-03 
Okl. 657. 

Wash.—Sc'vener v. Northwest Trac¬ 
tor & Equipment Corp., 217 P.2d 
237, 41 Wash.2d 237. 

64 C.J. p 1292 note SI. 

15. Anz—Tuoker v. Bell, 77 P.2d 
203, 61 Anz. 357. 

Okl — Corpus Juris quoted in Vogel 
V. Fi.sher, 225 I* 2d 346, 348, 203 
Okl. 657. 

64 C.J. p 1292 note 52. 

Beligions affiliations 

A defendnnt did not waive his ob¬ 
jections to pl.aintiff’{i eroas-oxamina- 
tion of defendant's wJtnes.aes as to 
whether wltne.s<3e,s were members of 
a particular church by a.sking’ them 
on redirect examination as to wheth¬ 
er their connection with the church 
had anything to do with their atti¬ 
tude toward the case,—Tucker v. 
Rell, 77 P.2d 203, 51 Arlz. 357. 

16. Ariz—Lee Moor Contracting Co. 
V. Blanton, 66 P.2d 35, 49 Anz. 130. 

Cal—Moore v. Norwood, 106 P.2d 
939, 41 Cal.App 2d 359. 

Fla.— Corpus Juris cited in Louette 
V. State, 12 So.2d 168, 174, 158 Fla. 
495. 

Iowa.—Halligan v. Lone Tree Farm¬ 
ers Exchange, 300 N.W. 651, 230 
Iowa 1277—Goodale v. Murray, 289 
NW. 450, 227 Iowa 843, 126 A.L.R. 
1121 . 

Ky.—Evans v. Payne. 258 S.W.2d 919. 


Md—Vocrl V. Ambro.*iettl, 94 A 2(1 
437. 201 Md 47.5 

Mo—Levin V. Hilll.Hrd. 266 S W,2d 
573— Corpus Juris cited in 
O’Shaiighne.s.sy v. Rogens. App., 202 
S.W.2d 92. 96—City of Gallatin ex 
rel, Dixon v. Murphy, App., 217 S 
W 2d 400—Tinalev v ‘Washington 
Nat. Ins. Co, App, 97 S W.2d 874 
-—Itoih'jer V, Grange Mut Ins Co 
of Lewis CcmritV'. App, 91 S W.2d 
]12—Glenn V. Thompson, 61 SW 
2d 210. 228 Mo App 1087—Allen v. 
Allen, App,, 60 K W 2d 709. 

Okl —Washita Vnl Gram Co v Mc- 
Elroy, 262 P 2d 133—Hinds v At¬ 
las Acceptance Corp, 63 P.2d 29, 
178 Okl 47i. 

64 CJ p 129? note 58. 

In Ohio 

(1) Defendant did not waive his 
ohjeitJon to admis.sion of expert’s 
opinion testimony for plaintiff by 
cross-examining witness or later of¬ 
fering evidence in conformity to rul¬ 
ing admitting such testimony —^Ross 
jv. Rtricker, 88 NE.2d 80, 85 Ohio 
[App. 66, reversed on other grounds 
I 91 N.E.2d 18, 153 Ohio St. 163. 

I (2) Where defendant cross-exam¬ 
ined plaintiff's witness quite fully 
! with respect to gouge marks on high¬ 
way at place of collision of trucks 
! and also with respect to location and 
relative positions, after collision, oL 
damaged trucks and debris, defen<n 
ant waived right to object on appeal 
as to improper action of trial court 
m overruling defendant’s objection to 
opinion evidence given by such wit¬ 
ness on direct examination with re¬ 
spect to gouge marks.—Patterson v. 
George P. Alger Co., Ohio App, 112 
N.E.2d 65. 

Za Tenaesseo 

(1) Defendant has been held to 
waive error in admitting plaintlff’.s 
testimony in answer to defendant’s 
motion to set aside default Judgment 
by cros.s-cxamlning plaintiff.—Fidel- 
ity-Phenix Fire Ins. Co. v. Oliver, 
152 SW.2d 254, 25 Tenn-App. 114 

(2) It has also been held, however, 
that a litigant does not waive objec¬ 
tion to incompetent testimony by 
cross-examination to break force of 
such testimony if witness, on cross- 
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cxnminntion, repeat.s evidence given 
on direct examination.—Gulf Refining 
ro. V. Frazier. 83 S.W.2d 285, 19 Tenn. 
App, 76. 

Zn Texas 

(1) A litigant does not waive a val¬ 
id objection to testimony by cross- 
oxnniinntinn of the witness. 

U R.—Standard Arc. Ins. Co. v. Ter¬ 
rell, C.A Tex . ISO F 2d 1, 

Tex—Roosth & Gonerov Production 
Co V. White, 262 S W 2d 99—Dallas 
Ry & Terminal Co, v. Bailey, 250 
S.W2d 379. 161 Tox 369—^Ilail v. 
Collins, Civ.App, 161 S.W.2d 338, 
error refused—Stanley v. Stanley, 
Civ.App, 130 SW.2d 876—Thoma¬ 
son V Burch. Civ.App., 223 S.W.2d 
320, error refused no reversible er¬ 
ror—Oliver v Corzelius, Civ App, 
223 S.W 2d 271, error di.smi.ssed— 
Reed v. Barlow, Civ.App., 157 R.W. 
2d 933, error refused—Great Amer¬ 
ican Indemnity Co. v. Dabney, Civ. 
App, 128 SW.2d 496, error dismiss¬ 
ed, Judgment correct. 

64 C.J, p 1292 note 63 [b]. 

(2) On the other hand, there are 
a number of cases in which it ha.s 
been held that a party waives hia 
objection to the testimony of a wit¬ 
ness by cross-examination os to the 
matter objected to.—Keller v. Doi^n- 
ey, Civ.App., 161 S.W.2d 803. afllrm- 

I ed Humble Oil & Refining Co, v. 
.Downey, 183 S,W.2d 426, 143 Tev 
^l'7l—Dunn v. Peters, Civ App, 126 
S.W.2d 997—64 C.J. p 1292 note 63 
[bj (5). 

17. Colo—American Min, Co. v. 
Himrod-Kimball Mines Co., 235 P, 
2d 804, 124 Colo 186. 

Pa—Binns v. Pir.st Nat. Bank of Cal., 
80 A.2d 768, 367 Pa. 369. 

S.D.—Mcllvalne v. First Nat. Bank 
of Frederic, Wis., 14 6 N.W. 674, 33 
SD. 389. 

18. Miss.—Ellington v. Eley, 66 So, 
2d 796 

NC—Elledge v. Welch, 76 S.E.2d 
340, 238 N.C. 61. 

19. S C.-—Sinclair Refining Co. v. 
Stroup. 9 S.E.2d 214, 194 S.C. 79— 
Mcl^ane v. Reliance Life Ins. Co. 
of Pittsburgh. 6 S.E.2d 13. 192 S.C. 
24.5—Smith V Metropolitan Life 
Ins. Co., 4 S,E.2d 270. 191 S.C. 310. 
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dcncc in his cross-examination*® or where the 
cross-examination is extended beyond the scope of 
the evidence on direct examination.*^ 

Objection to evidence introduced in cross-exam¬ 
ination is waived by asking substantially the same 
question on reexamination in chief.** On the other 
hand, it has been held that reexamination by plain¬ 
tiff of a witness on matters elicited on cross-exam¬ 
ination by defendant over plaintiff’s objection docs 
not waive all objections made to the relevancy of 
the cross-examination.** 

Demurrer to evidence and motion to dismiss or 
to direct verdict. While it has been held in some 
jurisdictions that a party does not waive his objec¬ 
tions to evidence by a demurrer to the evidence,*^ 
It has been held in other jurisdictions that such ob¬ 
jections are waived by demurring to the evidence,*^ 
or by a motion to dismiss,*® or to direct a verdict.*'^ 

Request for instructions. The admission of in¬ 
competent evidence is waived where the complain¬ 
ing party asks and obtain.s an instruction which as¬ 
sumes the competency of the evidence complained 
of,*® and, where evidence affecting the measure of 
damages is admitted, the party objecting to its ad¬ 
mission waives his objection by requesting instruc¬ 
tions which embody the same theory on the meas¬ 
ure of damages.*® On the other hand, an objec¬ 
tion to improper evidence is not waived by a request 
for an instruction limiting the prejudicial effect of 
the evidence.*® It has been held that the right to 
challenge the competency of evidence admitted over 
objection is not waived by offering instructions on 
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the issue presented by such evidence,*1 and that, 
where a case is tried on a theory to which proper 
objection is made, the fact that the objecting party 
requests instructions which he deems necessary for 
his protection does not waive error in the over¬ 
ruling of his objections to the admission of evidence 
in accordance with the theory objected to.** 

§ 662. - Exclusion 

A party may waive or estop himself to object to the 
exclusion of evidence; error in the exclusion of evidence 
i« cured by its subsequent admission. 

A party may waive or estop himself to object 
to the exclusion of evidence,** and error in the ex¬ 
clusion of evidence is cured by its subsequent admis¬ 
sion.*^ An exception to the exclusion of evidence 
is waived by action of the party, after the ruling, 
inconsistent with the exception.*^ So error in ex¬ 
cluding evidence is waived where the objection to 
it is withdrawn and the evidence is not reoffered,*® 
or where the court reverses its ruling and offers to 
permit the evidence to be introduced and the offer 
is declined.*'^ The voluntary dismissal of a cross 
complaint by defendant waives any error in ex¬ 
cluding evidence offered in support of it.** Where 
evidence on which plaintiff’s claim depends ex¬ 
clusively is erroneou.s1y excluded, he docs not waive 
the error by failure to take a nonsuit,*® since the 
ruling IS revicwablc on appeal of the final adverse 
judgment,4® Where the court directs a verdict for 
defendant, without objection or exception by plain¬ 
tiff, error in the exclusion of testimony is waived.^^ 


so. Tenn.—Scott v. Union & Plant¬ 
ers* Bank & Trust Co., 130 S.W. 
757, 123 Tenn. 268. 

SI. Wash.—Gregory v. Peabody, 290 
P, 232, 167 Wash. 674—Robertson 
V. O'Neill. 120 P. 884, 67 WaslM 
121 . ^ 

2a. Tex —Germann v. Kaufman's 
Inc., Olv.App., 156 S.W.2d 969, er¬ 
ror refused. 

Va.—McComb v, Farrow, 104 S E. 812, 
128 Va, 455. 

23. Cal,—Balcom v. F, A. Shipley 
Co., 204 P. 39. 65 Col.App, 474. 

24. Va—Norfolk & W. Ry. Co. v. 
Warden. 86 S.E. 103, 117 Vo. 801. 

W.Va.—^liraude & McDonnell v, Isa- 
dore Cohen to., 106 S E. 62, 87 W. 
Vo, 763. 

25. Iowa—Wilkins v. Germania 

Fire Ins. Co., 10 N.W. 916, 67 Iowa 
629. 

64 C.J. V 1290 note 8. 

26. Iowa. — Wilkins T, Germania 

Fire Ins, Co., supra. 

N.C.—Roscoe v. John I*. Roper Lum¬ 
ber Co., 82 S.E. 889, 124 N.C. 42. 


27. Iowa.—Battns v. McCord, 30 N. 
W. 11. 70 Iowa 46. 

28. Ill —Shannon ▼. Potts. 117 Ill. 
App 80 

Ky—McNeal v. Talbott, 7 Ky L. 604. 
f 612. 

29. Iowa—City of Ottumwa v. Nich¬ 
olson, 143 N.W. 439. ICl Iowa 473, 
LR.A.1916E 983. 

30. Mo.—Warren v, Pulitzer Pub. 
Co.. 78 SW.2d 404. 336 Mo. 184. 

N.D—First State Bank of Eckman 
V. Kelly, 162 N.W. 126, 30 N.D. 84, 
Ann Ca.s.l917D 1044. 

Or.—Peters v. Consolidated Frelgrht 
Lines, 73 P 2d 713, 167 Or. 605. 

31. Mo.—Caruthersville Lumber Co. 
V. Taylor. App., 281 S W. 97—^New¬ 
man V. Standard Accident Ins. Co., 
177 S.W. 803, 192 Mo.App. 169. 

38. Colo—^Western Live Stock Loan 
Co. V. Creaghe, 206 P. 796, 71 Colo. 
334. 

33. Cal.—Le Cyr v. Dow, 86 P.2d 900, 
30 Cal.App.2d 457. 

Neb—In re Kaiser's Estate. 34 N.W. 
2d 366, 160 Neb. 295. 
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Ohio.—Westropp v. E W. Scripps 
Co., 69 N.E.2d 205, 7G Ohio App 

463. 

64 C.J. p 167 note 63. 

34. Mo.—Marlow v. Nafzlger Baking 
Co, 63 S.W 2d 115, 333 Mo. 790. 

Va.—Poole V. Kelley, 173 SE. 537, 162 
Va. 279. 

64 C.J. p 1293 note 61. 

35. Ill.—Mathels v Aharonian, 67 N. 
E.2d 140, 324 Ill.App. 82, 

36. Ill.—Matheis v. Aharonian, su¬ 
pra. 

64 C.J. p 1294 note 63. 

37. Ind —Gary Fish Co. v. Leisure, 
102 N.E.2d 209, 122 Ind App. 190. 

64 C.J. p 1294 note 64. 

38. Cal —Downey Plumbing Co. v 
Secrest Const. Co., 227 P.2d 31. 102 
Cal.App.2d 166. 

64 C.J. p 1294 note 62. 

39. Ala.—Sales Corporation v. U. S. 
Fidelity & Guaranty Co„ 110 So. 
277, 215 Ala. 198. 

40. Ala.—Sales Corporation v. U. S. 
Fidelity & Guaranty Co., supra. 

41. Pa.—Quemple v. Philadelphia 
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An exception, properly taken, to the exclusion of n 
part of certain evidence is not waived where the 
judg^e remarked that he supposed “that may go out,” 
and the excepting party’s counsel merely repeated 
the statement in the form of an interrogatory to the 
court with respect to its ruling.** Exceptions to the 
exclusion of evidence are not waived by a failure 
to except to the charge.** 

I 663. — — Motion to Strike 

Error In denying a motion to otrlke evidence Im¬ 
properly admitted may be waived by auboequent acts 
of the moving party. 

Error in denying a motion to strike evidence 
improperly admitted may be waived by subsequent 
acts of the moving party,** as where the objection 
to the evidence is subsequently withdrawn*® or the 
evidence is stricken by consent;*® and the same 
result follows where the moving party refuses to 
consent to an offer of the other party to withdraw 
the evidence, thus causing it to remain before the 
jury.*"^ A motion to strike testimony is waived 
where counsel, without waiting for a ruling on the 
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motion, admonished the witness and proceeded with 
the examination.** 

§ 664. Misconduct of Counsel 

Miiconduet of counMl may be waived or cured by the 
subaequent conduct of the complalnlno party. 

Misconduct of counsel in argument to the jury** 
or otherwise®® may be waived or cured by the 
subsequent conduct of the complaining party. An 
objection to the misconduct of counsel in indicating 
to the jury that defendant was insured against lia¬ 
bility has been held not to be waived by a failure 
to ask for a mistrial.®-* Misconduct of plaintiff’s 
counsel in suggesting to jurors on their examination 
that defendant earned liability insurance is waived 
by defendant’s consent to proceed to impanel the 
jury from talesmen in attendance,®* but such mis¬ 
conduct is not waived by defendant’s request that 
the court instruct the jury to disregard liability in¬ 
surance.®* Plaintiff's improjicr argument on the 
hunmnilariaii doctrine is not waived by defendant’s 
arguing to the jury what he considers to be such 
doctrine.®* 


Rapid Transit Co , 73 A. 330, 224 Pa. 
327. 

4a. Iowa.—Stokes v. Sac City, 130 N. 
W. 78«, 151 Iowa 10. 

43. Vt—Holton V. Ellis, 49 A 2d 210, 
114 yt 471—Paska V. Saunders, 
163 A. 461, 103 Vt. 204. 

44. GaL—^Western California Iiand 
Co. V. Welch, 183 P. 169. 41 Cal. 
App. 436. 

Abandonment of asotloii. 

Where trial court overruled de¬ 
fendants’ objection to testimony con¬ 
cerning appearance of many boils on 
plaintiff’s head, nock and shoulders 
after automobile accident with state¬ 
ment that motion could be renewed at 
a later time, defendants failed to re¬ 
new motion and aubsequently offered 
an Instruction on subject of plain¬ 
tiff’s boils, failure to renew the mo¬ 
tion and offer of the instruction con- 
itltutod an abandonment of the mo¬ 
tion, and reviewing court would not 
consider whether trial court erred 
in falling: to strike such testimony.— 
Pfau V. Stokke, 103 P.2d 673, 110 
VTont. 471. 

15. Cal —Bronffe v. Mowat A Co., 165 
P. 827, 29 CalApp. 388. 

[nd.—^Nelson v. Hoaterson, 28 H.B. 
731, 2 Ind.App. 624. 

16. III.—Weber Wagon Co. v. Kehl, 
29 N.E. 714, 139 IlL 644. 

tr. Cal-—Kahn v. Trlest-Rosenberg 
Cap Co., 73 P. 164, 139 CaL 840— 
Mitchell V. Davis. 23 Cal. 381. 

& Cal,—^Driscoll v. California 

Street Cable B. CP.. 860 P. 1062. 80 
CalApp. 208. 


49. Or—Mason v. Allen, 195 r.2d 
717, 183 Or 638. 

64 C J. p 1294 note 76. 

Cure by withdrawal or correction of 
objectlonaiile matter or by action 
of court see supra fi 197 et seq. 
Waiver by failure to object see supra 
I 196. 

sa Cal.—Daldarachl v. Leach, 186 P. 
1060, 44 Cal.App. 603. 

61. Col —Schellenberg v. Southern 
California Music Co., 36 P.2d 166, 
139 CaLApp. 777. 

Cure of error in showing or suggest¬ 
ing Insurance or other indemnity 
see supra S 53 c. 

Propriety of reference to protection j 
of party by insurance or other in¬ 
demnity see supra I 180. 

OoratlTs lJUrtanurtlOB.; rsservattosi of 
anror 

<1) Where during trial of an ac¬ 
tion arising out of automobile colli- | 
Sion, counsel for plaintiff asks ques -1 
tion Indicating that defendant has in- | 
surance. defendant waives appellate 
review of action of court In overrul¬ 
ing motion to declare mistrial by 
agreeing to statement by court to 
Jury that no insurance Is carried by 
any party to suit, even though agreo- 
ment Is conditional on right to rely 
on error In refusing to declare a mis¬ 
trial, if it were error—Redding v. 
Hatcher, 14 TenmApp. 661. 

(2) Where motorist in requesting 
Instruction concerning reference In 
testimony to an insurance company 
expressly stated that he wras not 
waiving but was Insisting on motion 
to discharge the Jury because of such 
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reformer, motori'^t, by requesting the 
instruction, did not waive his right to 
urge that motion to discharge Jury 
be sustained.—Pitcher v. Schoch, 189 
S.W.Sd 468, 845 Mo. 1184 
■ubseqiumt dlsolosaro by oosaplatolsg 
party 

(1) In action to recover damages 
for personal injuries alleged to have 
been caused by defendant’s negli¬ 
gence, references to fact that plain¬ 
tiff had mode claim against his em¬ 
ployer under Workmen’s Compensa¬ 
tion Law were unnecessary and im¬ 
proper, but where plaintiff’s attorney 
In such action brought out, by re¬ 
quest to charge and by statement 
made on trial, fact that plaintiff bad 
received such compensation and that 
compensation carrier had lien on any 
recovery by plaintiff, any error in 
that regard was waived —Johnson 
V. Glanino, 108 NTS 2d 896, 279 App. 
Dlv. 760. 

(2> Where defendant, in cross-ex¬ 
amination, informed Jury that he had 
Insurance covering accident on which 
suit was brought, ho was not In posi¬ 
tion to complain about action of trial 
Judge in refusing to grant mistrial 
because of plaintiff’s improper refer¬ 
ence to Insurance agent’s visit to 
plaintiff.—Chllcutt v. Keating, Miss., 
71 So.2d 472. 

68. Cal.—^Baidarachl ▼. I^eacb, 186 

P. 1060, 44 Cal.App. 608. 

63. Iowa.—Miller v. Kooker. 114 N. 

W. 46. 226 K.W. 868, 208 Iowa 687. 
64 C.J. p 1294 note 79. 


64. Ifo.—Stout Y. Kb ness City Pub- 
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§ 665. Kulings as to Weight and Sufficiency 
of Evidence 

Error In overrun no a motion made at the close of 
the plaintiff’s case, based on the Insufficiency of the 
evidence, is waived by proceeding with the defense and 
introducing evidence in support thereof. 

Objections relating^ to the sufficiency of the evi¬ 
dence, whether arising on demurrer to the evidence, 
as discussed infra § 666, motion for divsmissal or 
nonsuit infra § 667, request for direction of verdict 
infra § 668, or otherwise,may be waived or the 
defect in the proof cured.^C Error in overruling 
a motion made at the close of plaintiff’s case, based 
on the insufficiency of the evidence, is waived by 
proceeding with the defense and introducing evi¬ 
dence in support thereof,provided, in some juris¬ 
dictions, the evidence so introduced supplies the 
defect in the proof.^8 Error in the tlcnial of a mo¬ 
tion to withdraw from the jury the question of dam¬ 
ages for loss of earning cajiacily, because of lack 
of evidence, is cured hy an instruction to the jury 
not to consider loss of earning capacity in reach¬ 
ing a verdict.S^ However, where, over the objection 
of defendant, an issue is subnulled to the jury, de¬ 
fendant does not waive his objection by requesting 
an appropriate instruction on the issue submitted,^® 
and defendant's submission of special interrogatories 
to the jury, after Ins objection to the sufficiency of 
the evidence is overruled, docs not make the answers 
to such interrogatories binding on him, in the ab¬ 
sence of evidence to support lhcm.®i The right to 
question the sufficiincy of the evidence is not lost 
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by the withdrawal of a demurrer to the complaint,®- 
or by failure to request a peremptory instruction.®^ 
A party does not waive his right to go to the jury 
by leading the court to believe that he considers 
that there is no question for the jury, where, after 
the adverse party has moved for a direction of a 
verdict, and the court has intimated an intention 
to grant it, following the course taken in other 
cases, but before a verdict is actually directed, he 
asks to go to the jury on the whole case and ex¬ 
cepts to the refusal of the court to allow him to 
do so.®^ A defendant does not waive his right to 
go to the jury on seasonable request, by moving to 
dismiss the complaint at the close of the whole 
casc.®5 

§ 666. - Demurrer to Evidence 

The defendant waives any error in the overruling of 
his demurrer, or motion m the nature thereof, at the 
close of the plaintiff’s case where he does not stand 
on his demurrer, but introduces evidence in his own 
behalf, at least where such evidence supplies the deficien¬ 
cies of the plaintiff’s evidence. 

Where, at the close of plaintiff’s case, the court 
refuses an instruction in the nature of a demurrer 
to the evidence, defendant may save the point by 
standing on his demurrer and abandoning the case 
at that point.®® However, where defendant fails 
to take this course, and introduces evidence in his 
own behalf, after his demurrer, or motion in the 
nature thereof, has been overruled, error in over¬ 
ruling his demurrer is waived®"^ at least where such 


lie Service Co., APP., 17 S,W,2d 
363. 

55. Mo.—FlcmiJifr v In.“iurnnce Co 
of North America, App , GO S W,3d 
177. 

64 C J. p 1294 note S5 

Wuiver by failure to quc.stion suflfl- 
nenv'y of evidence see supra i 221, 

66. Cal—Hoffman v, McNamara, 282 
r. 990. 102 Cal.App 280, 

64 C.J. p 1295 note 86. 

57, 3‘).C—llreuninper v, lAghtbown, 
63 F2d 651, 60 App D.C. 297. 

Md—Wilhcm V. Boyd. 190 A. 823. 172 
Md 79 

Tex—Donaldson v Oak Park Ceme¬ 
tery, Civ.App , 110 S W 2d 111) 

Va—Interstate Veiieci Co V. I3d- 
wards, 60 S E 2d 4. 191 Va. 107, 23 
A D.Ii 2d 63i>—Hawlc v Mellbenny, 
177 S.E. 214, 163 Vu. 735, 98 A-Li.B 
930. 

Wash.—Thompson v. City of Seattle, 
253 l’.2d 625. 42 Wash 2d 63--Hill 
V. King County, 250 r.2d 960, 41 
Wash 2d 692 

WVa—.State v. Zitzelsberger, 39 S. 
K 2d 835. 129 W Va 229. 

G1 CJ. P 1295 note 87—3 C.J. P 842 
note 60. 


Motion for JtUlgiiient 

(1) By introducing evidence after 
the overruling of his motion for Judg¬ 
ment, made at the close of plaintiff’s 
cn.se, defendant waives error In the 
ruling 

N M —^First Nat. Bank In Albuquer¬ 
que V Tanney. 178 P.2d 581, 61 
N M 60 

Vt.—Town of Marshfield v. Town of 
Cabol. ISO A. 897. 107 Vt, 409. 

64 C.J. p 1295 note 87 [bj. 

(2) Defendant had option to stand 
upon his motion for Judgment at 
close of plaintiff’s case when It was 
overruled —First Nat. Bank in Al- 
liuquerque v. Tanney, supra. 

58. Colo—-Weil V. Nuvitt, 31 P. 487, 
18 Colo. 10. 

3 C.J. p 842 note 61. 

69. Mont.—-Montague v Hanson. 99 
P. 1063, 38 Mont. 37G. 

60. NY—Rintoul v. White, 16 N.E. 

318, 108 N Y. 222. 

64 C.J. p 1295 note 89. 

Request for In.struction as waiver of 
error In overruling: 

Demurrer to evidence see infra ( 
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Motion to direct verdict see infra 9 
C(>8. 

61. Wash.—Larson v. Centennial 
Mill Co. 82 P. 294, 40 Wash. 224, 
111 Am S R 904. 

62. Wash —Lee v. Gorman Packing 
Corporation, <282 P. 205, 154 Wash. 
376. 

63 . Ark—Bank of Hatfield v. Clay¬ 
ton, 260 SW. 347, 158 Ark. 119. 

I 64. N Y —Elmira Second Nat. Bank 
V Weston, 65 N.E 1080, 161 NY, 
620, 76 Am S.R. 283. 

65 . NY.—Reed v. America Co., 136 
N.YS. 75 

66 . Mo—Clay V. Owen, 93 S.W.2d 
914. 338 Mo. 1061. 

64 C.J. p 1295 note 96. 

67 . U.S—H. F Wilcox Oil & Gas 
Co. V. Skidmore, C C.A Mo., 72 F 2d 
748—Detroit Fire & Marine Ins 
Co. V, Oklahoma Terminal Eleva¬ 
tor Co., C.O A Okl., 64 F.2d 671. 

Md—Yellow Cab Co. v. Henderson, 
39 A.2d 646, 183 Md. 546, 176 A.L 
R 267—Carroll v. Korrigen, 197 A. 
127, 173 Md. 687—-Mahan v. State, 
to Use of Carr. 191 A. 676. 172 Md. 
373—^North Chesapeake Beach Land 
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evidence supplies the deficiencies of plaintiffs evi¬ 
dence,68 and failure to rule on the demurrer is 
equivalent to overruling- it within the waiver rule 69 
It has been held that the error in overruling the 
demurrer to the evidence is not waived where de¬ 
fendant's evidence dues not supply the deficiency in 
plaintiff's proof,'^0 and defendant’s waiver of his 
demurrer by putting in his own case docs not pre¬ 
clude him from insisting that on all the evidence 
produced by both sides, a prima facie case for 
plaintiff has not been established.'^^ Wliere defend¬ 
ant does not stand on his demurrer, but introduces 


evidence, the question of whether the evidence is 
sufficient to warrant the submission of plaintiff's 
case to the jury is to be determined on the basis of 
all of the evidence and not on plaintiff’s evidence 
aloiic,'^2 and a second demurrer at the close of the 
vvhdlc case searches all the evidence to see if plain¬ 
tiff's case was not aided by defendant’s proof.^^ 
Where defendant introduces liis evidence after his 
demurrer to plaintiff’s evidence has been over¬ 
ruled, and does not, at the close of all the evidence, 
renew his demurrer"^ or move for a directed ver¬ 
dict,^6 he w-aivcs the right to contend that the evi- 


& Improvement Co. v Cochran, 144 
A 505. 166 Md. 624. 

—Kurn v Fondren, 19S So. 727, 
189 Mis.s. 739. 

Mo,—Noal V Kansas City Public 
Service Co, 184 SAV.^d 441, 353 
Mo. 779 — Clay V. Owen. 93 SW,2a 
914, 338 Mo. lOGl—Kelfao v VV A 
Koss Const. Co.. 85 S W.3d 527, 337 
Mo. 202—Perles & Stone v. Childs 
Co., 84 S.W.2d 1052, 337 Mo. 448— 
Bauckc V Adani.s, 188 S W.2(] 355, 
239 Mo App. 84—^Morris IMan Co v. 
Universal Credit Co, 168 S.W 2d 
136, 237 Mo.App 305 — Reed V. Colo- 
man, App., 107 S W 2d 125—Witlc 
V. Smith. 162 S\V.2d C61, 237 Mo. 
App. 039—Ilacliney v Fairbank.s, 
Morse & Co., App., 143 S W 2d 457 
— Newkirk v. CTity of Tipton, 13G 
S.W 2d 147, 234 Mo App 920—Green 
v. Raum, App, J32 S W2d 605— 
McNicholas v. Continental Baking 
Co., App.. 112 SW.2d 849—Ganna- 
way V. Pitcairn, App , 109 S W 2d 
78—Jordan v. St. Louis Public 
Service Co., 103 S.W.2(i 652, 232 
Mo App 267—^Uall v Baldwin, 
App,, 90 S W,2cl 146—Miller v. Mu¬ 
tual Life Ins Co of New Turk, 
App., 79 S.W 2d 750—^Wood v. Kan¬ 
sas City Life In.s. Co, 76 S.W 2d 
412, 228 Mo App 979—^Pritchett v. 
Northwestern Mut. Life In.s Co, 
73 SW.2d 816, 228 Mo App. 6C1— 
Paetz V. London Guarantee & Ac¬ 
cident Co., Limited, of London, 
England. 71 S.W 2d 826. 228 Mo. 
App 564—^Peppas v. H Ehrlich & 
Sons Mfg Co, 71 S W.2d 821, 228 
Mo App. 666—Friedman v. Mary¬ 
land Casualty Co, 71 S W.2d 491, 
228 Mo.App. 680—Steffen v. Equita¬ 
ble Life Assur Soc. of U. S., App , 
64 S.W.2d 302—Cable v. Johnson, 
App. 63 S.W 2d 433—Waller v. 

Tootle-Campbell Dry Goods Co., 
App, 69 S.W.2d 761—Cooper v. 
Wlnnwood Amusement Co., 65 S.W. 
2d 737, 227 Mo.App 608—Sutton 
V Kansas City Star Co., App., 64 
S,W.2d 454. 

N M,—Kumor v. Graham, 44 P.2d 722, 
39 N.M. 245. 

Okl.—Miller v. Roberts, 257 P.2d 
1068, 208 Okl. 649—Oklahoma Ry. 
Co. V. Flores, 219 P.2d 206, 203 Okl. 
171-~Self y. Vickery. 207 p.2d 287, 


201 Okl. 492—^Wright v Linder, 
166 1’2d 101. 190 Okl 493— 
v Rector. 166 P 2d 94, 196 Okl. 489 
—Ma.son v. MeNeal. 100 P 2d 451, 
187 Okl 31—1‘laina lVlr«)leurn Corp, 
V Hatcher, 57 1* 2d 699. 177 Okl. 
22—Barnadall Oil Co. v Ri<'ks, 53 
P.2d 210. 175 Okl 478—Hu.seman v, 
Battlc.s. 44 l>2d 941, 172 Okl. 284— 
(Iruf i’acking Co. v, I'elphn y, 42 
1\2(1 889. 171 Okl. 41 (.—Bolon v 
Smith, 40 I>2d 677. 170 Okl. 407 
•—Enid Transfer & Storage Co. v. 
Fi-shcr, 37 P2d 826. 169 Okl. 484 
—Holmes V Chadwell, 36 I* 2d 499, 
169 Okl. 191—Marland Refining Co. 
v Harrel, 31 P 2d 121, 167 Okl 548 
—Midland Valley R Co. v. Barnes, 
18 P 2d 1089. 162 Okl. 44—Stout 
v. Idlett. IG P2d 1088, 161 Okl. 23. 

64 C J. p 1295 note 96. 

98. Kan—Henk.s v. Panning, 264 P. 
2d 483, 175 Kan 424—Wilson v. 
Holm. 188 P2d 899, 164 Kan 229— 
Harris v. Exon, 170 P 2d 827, 161 
Kan 582, opinion adhered to 176 
P 2d 260. 162 Kan. 270—^r..echleitnpr 
V. Cummings. 152 P 2d 843. 159 
Kan 171—Rusli v Brown. 109 I’ 2d 
84, 153 Kan. 59—Waldner v. Metro¬ 
politan Life Ins, Co.. 87 P.2d 515, 
149 Kan. 287—Kans-os City v. 
Burns, 22 P,2d 444, 137 Kan, 905. 

Okl—Hart v. Lewis, 103 p 2d 66, 187 
Okl. 394—Sooner Distributing Co. 
V. Langley, 80 1’2d 690. 183 Okl. 
236—^Anthony v. Grifllth, 77 r.2d 
77. 182 Okl. 210—Mohrman v. Pax- 

! ton, 44 I’.2d 920. 172 Okl. 389— 

I Ward V. Coleman, 39 P.2d 113, 170 

, Okl. 201. 

64 C.J. p 1296 note 99. 

68- U.S.—Arkansas Bridge Co. v. 
Kelly-Atkinson Const. Co., C.C.A. 
Mo., 282 F. 802. 

Mo.—^Baugher v. Gamble Const. Co., 
26 S.W.Zd 946, 324 Mo. 1233. 

70. Kan—Paraon.s v. State Highway 
Commission, 72 P 2d 75. 146 Kan 
476. 

71. Mo,—Clay v. Owen, 93 S.W.2d 
914, 338 Mo 1061. 

7a. Kan.—^Tuggle v. Gathers, 264 P. 
2d 807, 174 Kan. 122. 

Mo.—John.'ion v. Chicago & E I. By. 
Co., 64 SW.2d 674, 334 Mo. 22— 
McFadden v. Baldwin, App., 119 S. 
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W 2d 36—Raw v. Maddox, 93 S.W 
2d 2S2. 230 Mo App 615 

Okl—W. L Hulctt Lumber Co. v. 
Bartlctt-Collin.^ Co., 241 P.2d 378, 
21)6 Okl. 93—^Atchison, T. & S. F. 
Ry Co V. Perrvmtin, 192 l*,2d 670, 
200 Okl 266—Butler v Civjc Gos 
Co. IKS l*2d Sbl, 19!) Okl. 597— 
l.ogiiji V Logan, 168 P.2d 878, 197 
Okl 88, 

Tenn —Southern Ry. Co. v. Hooper, 
66 SAV.2tl 847. 16 Tenn App. 112. 

64 C J p 1297 note 3. 

73. Mo—Fernandez v. Mutual Life 
Ins Co of Baltimore, 78 S.W.l’d 
526. 230 Mo App 857. 

64 C.J. p 1297 note 4 

74. Mo—f'lav V. Owen, 93 S.W.2d 

914. 338 Mo. 1061—Sullengcr V. 

I Towle, App, 91 S\V2ii 188. 

I Okl.—C P A Co V. .loiic.s, 263 P.2d 
731—Shultz V. Dillard, 262 P 2d 

I 139—Gibbin.s v Wade, 210 P 2d 965, 

I 202 Okl 138—.Self v Vickery, 207 
P 2d 287, 201 Okl. 492—Roger Mills 
County Co-nporutive AR.s'n of 
America v Ncnc, Si p 2d 621. 184 
Okl. 4K—Hunt Rillciv Mfg. Co. v. 
Stovall, 80 I*.2d 62.'!. IRO Okl 242— 
Good .Samaritan Lifo A.s.a’n v. 
Smith, 51 P2d 651, 176 Okl 61— 
Doughty V J.auliaeh, 44 i*2d 105, 
172 Okl 42—PantlJ«‘r Oil & <;a.«5 Co 
V Brown, 39 P 2d 150, 170 Okl. 210 
— Long V. Higgina, 34 P.2d 589. 169 
Okl. 27. 

64 € J. p 1296 note 97 

75. Okl—C I*. A. Co V. Jone.s, 263 
r 2d 761—Smith v Dillard, 262 I' 
2d 139—Miller v. Roberts, 257 P. 
2d 1068, 208 Okl 649—Rlchard.son 
V. Butler. 210 P.L’d 1058, 206 Okl. 
79 — Li*wir V. Boiee, 236 V 2d 258, 
205 Okl 189—Birchflcid v. Eeda, 228 
P2d 642. 204 Okl. 240—Glbblns v. 
AVade, 210 P.2d 955. 202 Okl 138— 
Self V Vickery, 207 P.2d 287, 201 
Okl. 492—Wright v Linder, 166 P. 
2d 104, 196 Okl. 493—Magnolia I‘e- 
troleum Co v. Jones. 91 J’ 2d 769, 
185 Okl. 309—Industrial Bldg. A 
Loan Ass’n v, Ashlock, 88 P 2d 874, 
184 Okl. 661—Sh'lflett v. Wright, 86 
P.2d 314, 184 Okl. 188—Roger Mills 
County Co-operative Ass’n of 
America v. Neice, 84 P,2d 621, 184 
Okl. 48—^Hunt Battery Mfg. Co. 
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clence is insufficient to warrant the submission of 
plaintiff's case to the jury. Error in directing the 
jury, on demurrer to the evidence, to find the full 
amount of plaintiff’s claim, is not cured by directing 
the jury further to consider their finding, and by 
their doing so and finding the same amount.^® 
Request for instructions. Defendant has been 
held not to waive error in the refusal of an instruc¬ 
tion in the nature of a demurrer to the evidence by 
asking further instructions to meet those given for 
plaintiff,but this rule docs not apply to the over¬ 
ruling of a demurrer to the evidence requested by 
plaintiff who, after such refusal, asks and secures an 
instruction inconsistent with his demurrer.*^* Where 
defendant does not file a written demurrer to the 
evidence, as required by statute, but joins plaintiff in 
offering, and having the court give instructions on 
the merits, he waives the overruling of his demur- 
rer.7!> 

§ 667. - Dismissal or Nonsuit 

Error In overruling a motion for dlsmlssat or nonsuit 
at the close of the plaintiff's cass Is waived or cured 


89 C.J.S. 

Where the defendant introduces evidence which supplies 
the defect in the plaintiff’s proof, or where the evidence 
at the close of the entire case introduced by either party 
warrants a submission of the case to the Jury. 

Error in denying a motion for nonsuit may be 
waived or cured.The declaration by defendant’s 
counsel, on moving for a directed verdict, that a 
“clcan-cut legal issue” was raised, is a waiver of 
exceptions to the refusal of a nonsuit.A mo¬ 
tion for a new trial and for the dismissal of the 
complaint has been held not to deprive defendant 
of the right to rely on his earlier motion to dis- 

miss.®2 

Waiver by introducing evidence in behalf of de¬ 
fendant. It is well settled that error in overruling 
a motion for dismissal or nonsuit at the close of 
plaintiff’s case is waived or cured where defendant 
introduces evidence which supplies the defects in 
plaintiff’s proof, or where the evidence at the 
time both parties rest, introduced by either party, 
warrants a submission of plaintiff’s case to the 
jiiry.*^ Where defendant does not stand on his 


V. Stovall, 80 P.2d 623, 183 Okl. 242 
—Mid-Continent Life Ins Co. v. 
Bean, 65 P.2d 1018, 179 Okl. 394— 
International Printing Ink Corp, v. 
Leader Press, 61 P 2d 664, 177 Okl. 
642—Singer Sewing Mach, Co. v. 
Riley, 61 P 2d 236. 177 Okl 658— 
Good Samaritan Life Ass'n v. 
Smith, 64 P.2d 651, 176 Okl. 61— 
Barnadall Oil Co. v. Ricks, 53 P.2d 
210, 176 Okl 478—Huaeman v. Bat¬ 
tles. 44 P.2d 941, 172 Okl. 284— 
Doughty V. lyauhach, 44 r.2d 105, 
172 Okl. 42—Lindley v. Ilopkms, 
43 r 2d 71, 171 Okl. 3.30—Panther 
Oil & Gas Co V. Brown, 39 P.2d 
IBO, 170 Okl. 210—^Ilolmc.s v. Chad- 
well, 36 P2d 499. 169 Okl, 191— 
Long V. Higgins, 34 P.2d 689, 169 
Okl 27. 

64 C.J. p 1296 note 98. 

76. W Va.—^Williamsport Plardwood 
Lumber Co. v. Baltimore & O. R. 
Co., 77 S.E. 333, 71 W Va. 741. 

77. Mo—^Klot.sch v P. K. Collier & 
Son Corp., 169 S W.2d 689, 349 Mo. 
40—Grimes v. Red Line Service, 
85 SW.2d 767, 337 Mo 743—Wil¬ 
liams V. St. Louis Public Service 
Co., 73 S.W.2d 199, 335 Mo. 336 
—Badgett v. Hartford Fire Ins. 
Co.. 188 S.W.2d 761, 238 Mo.App. 
797—Longley v. Prudential Ins. Co, 
of America, App., 161 S.W.2d 27— 
Hughes V. Kiel, App., 100 S.W.2d 
48—Eastin v. Phillips Petroleum 
Co., APP.. 67 S.W.2d 647. 

14 C.J. p 1297 notes 6. 8. 

Several groimds of recovery; seaecal 
demurrer 

(1) It was formerly held that 
wiiere the petition alleges several 
grounds for recovery, and defendant's. 


general demurrer la overruled, and he 
thereafter does not ask instructions 
withdrawing the specific grounds of 
recovery from the consideration of 
the jury, he i.s estopped to claim that 
the evidence i.s insufficient to support 
a recovery as to the ground.^ of re¬ 
covery as to which he requests in¬ 
structions,—Curtis V. Kansas City 
Public Service Co., Mo.App., 74 S.W, 
2d 2,').’)—Cooper V. Winnwood Amuse¬ 
ment Co. 55 SW.2d 737. 227 Mo App. 
608—64 C.J. p 1298 notes 9, 10 

(2) However, this line of authority ! 
has now been overruled and defend¬ 
ant doe.s not waive the error in over¬ 
ruling his demurrer at the clo.se of 
the case bj' asking for or receiving 
Instruction.s which are the converse 
of those given for plaintiff whether 
the petition alleges one or a number 
of grounds for recovery.—^McGrew v. 
Thomp.son, 184 SW.2d 994, 353 Mo. 
8r,C—Klotsch v. P. F. Collier & Son 
Corp. 159 SW2d 689, 349 Mo. 40— 
In re Thornasson’s Estate. 144 S.W.2d 
79, 346 Mo Oll—Phlllbert v. Ben¬ 
jamin Ansehl Co., 119 S W.2d 797, 342 
Mo. 1239—Ambruster v. Levitt ReaJ- 

I ty & Inv Co., 107 S.W.2d 74, 341 Mo. 

I 364 —Elkin v. St. Louis Public Serv- 
I ice Co., 74 S.W.2d 600. 335 Mo. 961— 

* Riggs V. City of Springfield, 126 S. 
[W.2d 1144, 344 Mo. 420, 122 A.L R. 

1 1496 —^Martln v. Shryock Realty Co., 
163 S.W.2d 804. 236 Mo.App. 1266. 

(3) In any event, the rule does not 
apply where defendant requests spe¬ 
cial instructions withdrawing every 
grround of recovery from the Jury's 
consideration.—^Elkin v. St. Louis 
Public Service Co., supra. 

78. Mo.—Blair Horse & Mule Co. v. 
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Hatfield, 62 S.W. 319, 176 Mo App. 
296. 

64 C J p 1297 note 7. 

79. Mo—Thompson v. Main St. 
Bank, App., 42 S.W.2d 66. 

80. US —Slckner v. Great Lakes 
Transit Corp., D C.N.T., 17 F.Supp. 
330. 

64 C.J. p 1298 note 12. 

81. S.C—Simpson v. Palmetto Fire 
Ins. Co, 143 S.E. 184, 146 SC. 405. 

82. N.Y —O’Brien v Lehigh Val. R. 
Co., 27 N.Y.S.2d 640, 176 Misc. 404. 

83. U.S.—New York Life Ins Co. v. 
Murdaugh, C.C.A.S.C., 94 F.2d 104. 

Cal —People v. Keith Ry. Equipment 
Co., ICl P.2d 244, 70 Cal.App.2d 
339. 

Colo.—Melniok v. Bowman, 79 P.2d 
368. 102 Colo 384. 

Nev.—J. C, Penney Co v. Gravelle, 
155 P.2(J 477, 62 Nev. 434. 

NM—Wellington v. Mutual Ben 
Health & Accident Ass’n, 40 P.2d 
630, 39 N.M. 98. 

64 C.J. p 1298 note 16. 

84. Cal.—Withey v. Hammond Lum¬ 
ber Co., 36 P.2d 1080, 14C Cal.App. 
687—La Mar v. La Mar, 28 P.2d 
63, 135 Cal.App, 693. 

Ga.—Home Owners’ Loan Corp. v. 
Brazzeal, 9 S.E.2d 773, 62 Ga.App. 
683. 

N.J.—Kagan v. Berman. 98 A 2d 683, 
27 N.J.Super. 20. reversed on other 
grounds 102 A.2d 765, 14 N.J. 467 
—Guzzi V. Jersey Central Power 
& Light Co.. 90 A.2d 23. 20 N.J.Su¬ 
per. 296, reversed on other ground.s 
96 A.2d 387, 12 N.J. 251—Shimp v. 
Pennsylvania R. Co., 78 A.2d ill, 
11 N.J.Super. 88, affirmed 83 A.2d 
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motion to dismiss, but introduces evidence after 
the denial of the motion, he assumes the risk of 
supplyin^jf the deficiency in plaintiff’s case,85 and in 
determining the question the evidence will be con¬ 
sidered in its entirety.8® In some jurisdictions it 
is held that error in denying defendant’s motion 
to dismiss is waived by the mere fact of defend¬ 
ant’s introducing evidence,at least unless the 
motion is renewed at the close of all the evidence.®* 
Nevertheless, it is the rule in a number of jurisdic¬ 
tions that defendant does not waive an erroneous 
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ruling on a motion for nonsuit by introducing evi¬ 
dence after the motion is overruled, unless in so 
doing he supplies the defects in plaintiff’s case.*® 

§ 668. - Direction of Verdict 

A$ a general rule, the defendant waives error In the 
denial of his motion for a directed verdict at the close 
of the plaintiff'e case where he thereafter Introduces 
evidence, at least where the motion Is not renewed at 
the close of the case or his proof supplies the deficiencies 
in the plaintiff’s case. 

A party may waive or abandon a motion for the 


521, 8 N.J 1—ArmPtead v. S.hlot- 
ter Full Fashion Silk Hosltry, 76 
A 2d 28, 9 N.J Super. 270—Parrette 

V. ntinens Cas. Co of N. V . 68 
A 2d 758, 5 N J Super 2f,S—Berk v 
Monmouth Lumber Co, 69 A.2d 400. 
J37 N J.Law 268—BorouRh of Haw¬ 
thorne V. Jowelt. 1 A 2d 431. 121 
N J.Law 38—TalTey \. New Jersey 
State Firemen’s A.ss’n, 192 A. 725. 
118 N.J Law 352—Holllnpahead v 
ZemkoRkI, 183 A. 214, 116 N J.Law 
177, 178, two cases—Assin v Trav¬ 
elers’ Indemnity Co, 176 A 713, 
114 N.J Law 426—^Zochowski v. 
Zukowakl, 176 A. 364. 114 N J Law 
437—Schrelber v. Public Service 
Co-ordinated Transport, 169 A 629, 
112 N.J.Law 199—McGee v. Kraft, 
166 A. 80, 110 N.J Law 632—First 
Nat. Bank & Trust Co of I’auls- 
boro V, Luffar, 184 A 399, 14 NJ 
Mlsc. 303—^Moran v, Harris. 172 A 
730, 12 N J Misc. 613—^Abramson v 

W. T. Grant Co, 170 A. 815. 12 N 
J. Misc 192—^Kremm v Brehn, 167 
A. 5, 11 N JMlBc. 491. 

NY.—Spreen v. McCann, 263 N.Y S 
46, 147 Misc. 41, affirmed 264 NY. 
S 1008. 240 APpDiv 709, affirmed 
191 N E 558, 264 N Y 646. 

SC—Mooney v, Gilrcath, 117 S.B 
186, 124 S.C. 1. 

Tonn—Taylor v Liddon-Whlte Truck 
Co, 233 SW2d 62. 191 Tenn. 336 

64 C J. p 1299 note 17. 

85. Mont.—Mellon v. Kelly. 41 P.2d 
49, 99 Mont. 10—^Harrington v. H 
D. Lee Mercantile Co., 33 P 2d 653, 
97 Mont. 40—Jones v. Northwest¬ 
ern Auto Supply Co, 18 I’.2d 305, 
93 Mont. 224. 

6 4 C.J. p 1300 note 21. 

86. Mont.—Jones v. Northwestern 
Auto Supply Co., supra. 

N.H.—^Morin v. Hood, 79 A 2d 4, 96 
N.H. 485. 

N.J—^Wright V. Lee Const. Co., 60 A. 
2d 642, 135 N.J.Law 149. 

64 C.J. p 1301 note 23. 

87. U.S. —Novjck V. Gouldsberry, C, 
A.Alaska. 173 P.2d 496—Moore v. 
Tremelhng, C.CAIdaho, 100 F.2d 
39—Humphreys Gold Corp. v. Lew¬ 
is. C.C.A.Mont.. 90 F.2d 896—Cen¬ 
tury Indent. Co. v. Nelson, C.C.A. 
Cal., 90 F.2d 644, reversed on other 
grounds 58 S.Ct 631, 303 U.S. 213, 

89 C.J. S—33 


82 LFd 75.5. mandate oonformed 
to, CCA., 96 F 2d 679. rehoarinR 
denied .08 P 2d 903 

Ala.Rka—Sakow v. J E Illley Inv 
Co. 9 Alaska 427. affirmed, CCA. 
110 F.2d 345. 

Aik—Kyle v Zellner. 220 S.W.rd 806. 
216 Ark 349 

(^al—Moush V PaciRc States I,.lfe 
Ins. Co. 37 r.2d 741, 2 Cal.App 2d 
14. 

Colo—Colorado Life Co. v. Wlnegar- 
ncr. 36 P2d 860, 95 Colo 261—Gil-I 
hgan v. Blakeeley. 26 P.2d 808, 93 
Colo 370. I 

Ill —Johnson v. Johnson, 46 N.B.2d 
626, 381 III. 362—Havlll v. Darch, 
62 N.E2d 64, 320 Ill.App. 667. 

Mo—Graham v. Guarantee Trust 
Life In.s. Co, App. 267 S.W.2d 692 
—^Adams v. Kansas City, App., 266 
S.W2d 771. 

Nev.—Eldorado-Hand Min. Co. v. 
Thompson, 65 P.2d 678, 57 Nev. 
407. 

N M —Apodaca v. Allison & Haney, 
258 F 2d 711, 57 NM. 316. 

N.C.—^Atkin.s v White Transp. Co, 
32 SE.2d 209, 224 N.C. 688. 

Ohio—In re Kobinson’s Estate, 60 
N.E,2d 616, 146 Ohio St. 56—^I^ewis 
V An.spon, 109 N.B.2d 646, 92 Ohio 
App 78. 

Vt.—Sear.M v. Laberge, 71 A. 2d 687, 
116 Vt. 168—Federal Land Bank of 
Springfield, Mass , v. Flanders, 164 
A 539, 105 Vt. 204. 

Wash—James v. Ellis, 269 P.2d 673 
—McDonald v. Wockner, 267 P.2d 
97—Minch v. Local Union No, 370, 
Intern. Union of Operating Engi¬ 
neers, 265 I’.2d 286—Saffer v. Saf- 
fer, 254 P.2d 746, 42 Wash.2a 298— 
McCormick v. Gilbertson, 250 P 2d 
646, 41 W*ash.2d 495—In re .Shaner’s 
E.state. 248 P.2d 660, 41 Wash.2d 
236—Sevener v. Northwest Tractor 
& Equipment Corp., 247 P.2d 237. 
41 Wash.2d 237—Jones v, Bard, 246 
P.2d 831, 40 Wa8h.2d 877—Peter¬ 
sen v. Department of Labor & In- 
dustrie.s, 245 r.2d 1161. 40 Wash.2d 
635—Kiessling v. Northwest Grey¬ 
hound Lines, 229 P.2d 335. 38 Wash. 
2d 289—Theurer v. Condon, 209 P. 
2 d 311, 34 Wash.2d 448—Western 
Asphalt Co. v. Valle, 171 P.2d 169, 
25 Wash.2d 428—^Hanford v, Goeh- 
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ry, 167 P.2d 678, 24 Wash.2d 869— 
Roller V. Hartford Acc. & Indem. 
Co, 166 P.2d 173, 24 Wash 2d 473— 
Hansen v. Lindell, 129 P.2d 234, 14 
Wa.sh,2d 643—Wilder v. Nolte, 79 
P.2d 682. 196 Wash. ]—Kohout v. 
Brooks, 62 P,2d .905, 186 Wash 4. 

64 C.J. p 1299 note 18. 

88. U.S—Novlck V. Gouldsberry, C 
A.Alaska, 173 F 2d 496 

NC.—Sprinkle v City of ReidRvllIe. 
69 S E 2d 179, 236 N.C. 140—Golds- 
ton Bros. V', Newkirk, 67 S.E.2d 69, 
234 N.C. 279—Hawkins v Town of 
Dallas, 60 S.E 2d 661, 229 N C. 661 
—Choate Rental Co. v. Justice, 188 
RE. 609, 211 N C. 64—Stephenson 
V. Hone>cutt, 184 S.E 482, 209 N.C 
701. 

64 C.J. p 1300 note 19. 

Additional ovldoaoe by plaintiff 

W^here defendant moved to dismiss 
complaint at cIom* of plaintiff’s case, 
and again at conclusion of defend- 
ant'.s case renewed the motion and 
moved for a directed verdict, and 
the court reserved decision on such 
motlun.s, and thereafter plaintiff re¬ 
called two witnesses and introduced 
additional testimony, and defendant 
failed to renew hia motions for dis¬ 
missal and for directed verdict, and 
issues were submitted to Jury, de¬ 
fendant, not having renewed his mo¬ 
tions at close of all the evidence, 
failed to preserve his right to move 
for such relief after the verdict had 
been received, even though plaintiff 
had failed to establish a prima facie 
case.—Buxhoeveden v. Estonian State 
Bank, 112 N.Y.S.2d 786, 279 App.Dlv. 
1089, reargument denied 113 N.y.S,2d 
773, 280 App.Dlv. 806. 

89. Or.—Buckles v. Continental Cas. 
Co, 261 r.2d 476, 197 Or. 128— 
Berkshire v. Harem, 178 P.2d 133, 
181 Or 42. 

64 C.J. p 1300 note 20. 

No waivar whore notion 1« roaowod 
The advantage of defendants' ex¬ 
ception to denial of their motion for 
nonsuit was not waived, where the 
motion was renewed at the close of 
the case and denied, and defendants 
thereupon duly excepted.—Gloshln- 
sky V. Bergen Milk Transp. Co., 17 
N.B.2d 7C6, 279 N.Y. 64. 
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direction of a verdict in his favor, by acts incon¬ 
sistent with such motion.^® Consent by both counsel 
that the court may direct a verdict for defendant 
is a waiver of all objections to such ruling.®*^ 
Where, after the refusal of a trial court to direct 
a verdict in his favor, defendant allows the jury to 
be discharged, and consents to a trial before the 
court, he will be held to have waived the error, if 
any, with respect to the ruling on his motion for 
a verdict and, where defendant does not demur 
to the evidence, or waive his right to introduce 
evidence, should his motion for a directed verdict 
he overruled, but expressly reserves such right, he 
cannot object to the overruling of his motion.*-*^ It 
has also been held that defendant waives his right 
to object to the refusal of a peremptory instruction 
in his favor if he fails to offer an instruction with 
his motion,or if he submits a peremptory instruc¬ 
tion with a senes of instructions but the denial 
of a motion for a peremjitory instruction or direc¬ 
tion of a verdict is not waived because, after the 
denial, movant requests proper instructions on the 
issues, or submits his case to the jury on general 
instructions as to the law of the case given at his 
request or with his consent.i><> So it has been held 
that a reipicst for a general charge at the same time 
other instructions, which assume that the general 
charge will not he given, are requested, is not a 
waiver of the request for the general charge.'^'? 


While It has been held that a party does not 
waive error in the denial of his motion for a di¬ 
rected verdict by thereafter requesting the sub¬ 
mission of special issues or interrogatories,®^ the 
rule has been laid down that a party who requests 
that the case be submitted to the jury on special 
issues waives his right to a directed verdict,®® and 
the right to complain of the finding of the jury on 
such issues but this rule is inapplicable where de¬ 
fendant, after the refusal of a peremptory instruc¬ 
tion in his favor, requests the submission of an is¬ 
sue by a qualified motion w’hich preserves his ob¬ 
jection to the previous ruling,2 or where defendant 
does not induce the court to submit an issue, but, 
after a refusal to direct a verdict in his favor, re¬ 
quests special charges on the issue, in an attempt 
to have the issue correctly submitted.^* A defendant 
does not waive his motion for a peremptory instruc¬ 
tion because such motion is made at the close of 
all the evidence,t or by Ins failure to except to a 
subsequent order restoring the case to the docket 
for retrial after the jury have failed to agree/^ An 
exception, savccl to the denial of a mtjtion for a 
directed verdict, is not waived by failure to except 
to a charge on the issue.® 

Where the court directs a verdict in favor of one 
of defendants sued jointly and plaintiff elects to 
proceed against the remaining defendant, he has 
been held thereby to w^aive the right to comjdain of 
the directed verdict,*^ but this rule does not apply 


90 . Towa—Ha]lard v Hallard, 28ii 
N.W. 166, 22G Iowa 699 

Wa.sh—O’Neil v. Crampton, 140 r,2d 
8()«. 18 Wash 2d 679. 

(54 C.J. p 1301 note 25. 

MotloB to go to Jury 

A motion for directed verdict was 
abandoned by moving to jfo to the 
jury on the facts—^\\'at.son v Mor¬ 
ton. 26 N.Y.S.2d 614, 261 App Div. 
1050. 

91. in.— Clljfford V. Drake, 110 Ill 
136. 

99 . N D —Enckaon v. Citizens' Nat 
Bank, 81 N.W. 4 6, 9 N.D. 81. 

93. Tex.—Thoa. Gofr^an & Bro. y. 
GoKTKan, Civ.A pp., 146 S.W. 968 

94 . Ill —ChloaK'o Union Traction Co 
V. O’Donnell, 71 N E 1016, 211 Ill 
349 

64 CJ, p 1301 note 29. | 

95 . Ill —Chioaifo ITnion Traction Co 
V. OTionnell, supra. 

64 C.J. p 1301 note 30. 

96 . Ark —Arkunaaa Western Gas Co. 
V. Bratfs. 1U7 S.W.2d 528, 194 Ark. 
402—^Kurn v. Teague, 94 S.W.2d 
1037. 192 Ark, 687. 

Minn.—Enghcrg v. Great Northern 
Ry. Co., 290 N.W. 679, 207 Minn. 
194, 164 AL.R. 206. 


Wa.sh— Corpus Juris cited la Walsh 

V. Wo.st Coast Coal Mine.s, 197 P 2d 

233. 243. .31 Wash 2d 396. 

64 ('J. p 1301 note 31. 

Za Ulssoarl 

(1) In action tried subsequent to 
enactment of new code of civil pro¬ 
cedure. plaintiir did not waive point 
rai.sed by motion for dire<>ted v«r- 
dlct on ground that plaintiff a.aked 
instructions after motion was over¬ 
ruled.—Jacob Dold l^acking Plant v 
General Box Co. Mo App., 194 S.W.2d 
55 

(2) Prior thereto, it was held that 
a plaintiff a ho reque.sted and receiv¬ 
ed instruction on merits of case 
thereby waived his objection to re- 
fu.sal to give peremptory In.struction 
—Fawke.s v National Refining Co, 

I 108 B W 2d 7, 341 Mo. 630—I’ark v. 
Park, App.. 190 S.W 2d 285—Green 
V Boothe. 188 S W 2d 84. 239 Mo App 
73—Farmers Bank of Tnmton v. Ray 1 
& Son, App. 167 S W.2d 963—Frost v. 
Jensen, App., 155 S.W' 2d 553—W'lss- 
mann v, Pearline, 135 S W’.2d 1, 235 
Mo.App. 314—John Deere Plow Co 
V. Cooper, 91 S.W.2d 145, 230 Mo App. 
167 

(3) Defendant does not waive per¬ 
emptory instruction for him by re¬ 
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questing instruction on merits — 
.John l)eei«‘ I’low Co. v. Cooper, 91 
SW',2d 14r», 230 Mo.App 167 

97. Ala—Sullivan v. North Pratt 
Coal Co., 87 So, 804, 205 Ala 56, 

98. Towa—Kinney v Larsen, 31 N. 
W.2d 63.". 239 Iowa 494 

99. Ti'X —Renelit As.s'ii of Ry. Em- 
ploye.s V. Dover, Civ App, 167 S.W. 
2d 1047 

64 C J. p 1302 note 33 
1. Tex,—Benefit As.s’n of Ry. Em¬ 
ployes V, Dover, supra. 

64 C.J. p 1302 note .‘11 
8 . Tex—Massoun. K. & T. Ry. Co 
V Masqueda, Civ App., 189 S.W. 
328 

64 C.J. p 1302 note S.*) 

3. Tex—Patton v. Dallas Gas Co., 
192 S W' 1060. 108 Tex. 321. 

64 t^J. p 1302 note 36 

4. Ill — Chicago Union Traction Co 
V. O’Donnell, 71 N E. 1015, 211 Ill. 
349. 

5. Tenn.—^Wm J. Oliver Mfg. Co. \. 
Slimp, 202 SW. 60. 1.39 Tenn, 297. 

6. N.Il—Nieml v Boston & M. R. 
R., 175 A. 215, 87 N.H. 1. 

64 C.J. p 1302 note 39. 

7. Ga.—Hodges v. Seaboard Loan & 
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where a directed verdict against one defendant was 
entered simultaneously with the entry of a judg¬ 
ment declaring a mistrial as to the other defend- 
ants.8 Error in the direction of a verdict for de¬ 
fendant on one count is cured where a verdict for 
plaintiff on another count involving the some dam¬ 
age IS allowed to stand.9 A party who has waived 
his right to go to the jury may, on obtaining an 
intimation from the court as to what he may do, 
withdraw’ from an acquiescence that the court shall 
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direct the verdict, and ask to go to the jury,*-® 
JVaiver by introducing evidence after denial of 
motion. An exception to the ruling of the court 
denying a motion to direct a verdict for defendant 
made at the close of plaintiff’s evidence is not 
w'aived, where defendant docs not thereafter in¬ 
troduce any evidence.** As a general rule, the 
error in ruling on his motion is waived where, after 
denial of his motion for a verdict at the close of 
plaintiff’s case, defendant introduces evidence ,*2 at 


Savings A.Ms'n, 3 S E 2d 677. 188 
(Ja. 410 

8 . Ga—Con.‘«olidated Ilealty Inveat- 
monts V GaHqup, 48 S E 2d 510, 20'3 
Ga 7'tO 

9. Mas.‘«—Schuler v. Union News 
Co. 4 NK2d 46.5. 29.5 Mas.s. 350 

10. N y —Elmira Second Nat Hank 

V. AVeston. 55 NE lUSO. 161 N.Y 
.520, 76 Am S R 283—Seddon V. 

Tag-liahue, 98 N y S. 236. 60 Mtsc. 
166. 

11. Ill —Day V ITkcna, 113 N.E 2d 
674, 351 111 App 26 

Vt—Emer.son v. Ilickens, 164 A. 381. 

106 Vt. 1,97 
Saatlufir 

(1) Error in the denial of a motion 
for a directed verdict i.s not waived 
where defendant does not thereafter 
introduce any evid(*nce, and a formal 
announcement that he rests his case 
IS not necessary—Kinnear Mfjr Go 
V Carlisle, Ohio, 162 F. 933. 82 CCA 
81. 

(2) If defendant intended to stand 
by motion for directed verdict at 
clo.se of plaintiff's case, he should 
have so informed court and should 
have refu.sed to participate further 
in trial instead of merely restiriR 
after denial of motion.—tlarson v, 
Weston Hotel Corp, 116 N E 2d 800, 
331 III.App 623, 

afailnre to renew motion after proof 
by oodefendant 

(1) Defendant's failure to renew 
motion for directed verdict at conclu¬ 
sion of all proof was not a waiver 
of motion, where defendant, prior to 
introduction of codefendant’s tes¬ 
timony, stated that defendant would 
stand on motion and would offer no 
evidence and would not be bound by 
evidence offered by oodefendant.— 
Pikeville Fuel Co v. Marsh, 232 S. 
W.2d 789, 34 Tenn.App. 82. 

(2) Trial judsre's statement, before 
submitting case to jury, that defend¬ 
ant city relied on Its motion for a 
directed verdict made at end of plain¬ 
tiff's proof, put defendant city in 
same position it would have been in, 
had it renewed its motion at the 
end of all the evidence, where defend¬ 
ant had introduced no evidence to 
effect a waiver of the former motion, 
and evidence introduced by codefend¬ 


ant did not touch the que.stion of 
city’s liability—City of Knoxville v 
Hargis. 198 S.W.2d .555. 184 Tenn 
262. 

12. U .S —Mf ler & Pohlmann Furni¬ 
ture Co. V. Troeger, C.A Mo , 196 F 
2d 192—Hart v Grim, Empire State 
Ins. Co., Intervener, CAND, 17 9 
F 2d 3.34—Ralston Purina Co v, 
Novak, CCA Neb. HI F 2d 631— 
Mutual Life Ins. Co of New York 

V Wells Fargo Bunk ft Tinion Trust 
Co. C C.A Cal., 86 F 2d 58.5—U S 

V Murlm, 0 C.A Kan. 80 F.2d 4 60 
—^AA'ashburn v Douthlt, CCA Ark . 
'7.3 F.2d 23—Order of United Com¬ 
mercial Travelers of America v 
Elliott, CCA Mich, 65 P 2d 79— 
XT S, V Alberty. C.C.A Okl, 63 F. 
2d 96.5—Hofmann v. I^a Fontaine, 
1> r Wyo . 16 F Supp 718. 

Arir. —Central Arizona Light & Pow¬ 
er Co V Bell. 64 r.2d 1249, 49 Ariz 
99—LiUyw’hite v. Coleman, 62 r.2d 
1157, 46 Ariz. 523—S A. Gerrard 
Co. Y. Cannon, 28 r.2d 1016, 43 
Anz, 14 

Ark—Fort Smith Cotton Oil Co. v. 
Swift & Co, 124 .SW.2d 1, 197 Ark. 
594. 

DC.—Capital Transit Co. v, .Small¬ 
wood, 162 r.2d 14, 82 U.S.AppDC 
228—C''apital Transit Co v. Gamble, 

, 160 F2d 283. 82 U S.App 1) C 6V— 

I District of Columbia v. Disney, 81 
I F2d 272, 66 App.D.C. 138—Chevy 
('ha.se Dairy v. Mullmeaux, 71 F. 
2d 982, 63 App D.C 269, followed in 
71 F2d 984, 63 App.D C. 261 and 71 
F 2d 985. 63 App D.C. 262—Fred 
Drew Const. Co, v. Mire, Mun.App., 
89 A.2d 634—^Brooks v. Jensen, 
MunApp, 73 A 2d 32—^Snyder v. 
Thorniley, MunApp, 62 A 2d 3J6— 
Woodward & Lothrop v. Heed. 
Mun.App., 44 A.2d 369—Henderson 
I V. Allison, Mun.App., 44 A.2d 220 
—De Boliula v. Coppedge, Mun. 
App., 40 A.2d 255 

Ill—Hoppe V. Yellow Cab Co„ 63 N 
E.2d 140, 326 I11.APP. 698—Saluto 
v. Publix Great States Theatres, 
66 N.E.2d 636. 323 III.App. 648— 
Vieceli V. Cummings. 64 N E 2d, 
717, 322 III.App. 559—^Ferrler v i 

I Sheridan. 47 N.£.2d 661, 318 Ill. 
App. 232—^Hirshman v. National 
Mineral Co.. 35 N.K2d 693, 311 Ill , 
App. 169—Salzman v. Boeing, 35 N.' 
E.2d 636, 311 Ill.App. 83—Kahler 
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V Mareht, 29 N E 2d 854, 307 III 
App. 23—Spikings v. Eills, 8 N E.2d 
962, 290 III.App. 686—Meier v. 

Hartman, 2C6 III.App. 466. 

Ind—Louisville & N. K. Co. v. Rev- 
lett, 66 N.E.2d 731, 221 Ind 313— 
Drinkwatter v. Eikenberry, 64 N E 
2d 399. 224 Ind. 84—^Long v. Arch¬ 
er. 46 NE2d 818, 221 Ind. 186— 
Indiana Ins Co v Handlon, 24 N 
R2d 1003. 216 Ind. 442—Trent v. 
Rodgers, 104 N.E.2d 769, 123 Ind. 
App 139—MeKinnon v. Parrlll, 38 
NE2d 1 008, 111 Ind,App. 343— 
Diekerson v Djekerson, 10 N.E.2d 
424, 104 Ind App 686, reheard 11 
N.E.2d 614, 104 Ind App. 686— 

Farmers & Merchants Bank of 
Hanna v, I’eoples Trust & Sav. 
Bank of La I'orte, 199 N.E. 892, 101 
Ind App 474, 

Md—Well V Free State Oil Co. of 
Md., 87 A 2d 826, 200 Md. 62— 
Emery v. (Jeorge F. Hazelwood Co,, 
64 A 2d 112. 192 Md. 239—Browm 
V. Hebb, 175 A. 602, 167 Md 635, 97 
A.LR 366—^West v. Driscoll, 120 
A. 445, 142 Md. 206 

Mass.—Hall v Smith, 186 N.E. 860, 
283 Mass. 166 

Miss.—^Frlsby v (Irayson, 63 So.2d 
96. 216 Muss. 763—Dixie Drive It 
Yourself Sy-stem Jackson Co. v. 
Matthews, 64 So.2d 263, 212 Miss 
190—State Form Mut. Auto. Ins 
Co V. McKay, 48 So 2d 349, 209 
Mias. 706—^Aponaugh Mfg Co. v 
Collins. 42 So.2d 431, 207 Miss. 460. 
Mo—Stephens V. Kansas City Gas 
Co., 191 S.W.2d 601, 354 Mo. 836— 
Evans v Farmers Elevator Co., 147 
S.W.2d 593, 347 Mo. 326—Baird v. 
Eilsworth Realty Co., App,, 265 S. 
W 2d 770—^T^almer v. Security Ins. 
Co. of New Haven, Conn., App., 263 
S.W2d 210—Smith v. Thompson. 
App., 268 S.W.2d 278, dismissed 74 
K Ct. 66—Doelling v. St, Louis Pub¬ 
lic Service Co., App., 26 S S.W.2d 
244—^Hieber v. Thompson, App, 262 
S.W.2d 116—Hieber v. Thompson, 
App., 262 S.W.2d 116—Vandeventer 

V. Shields, App., 241 S.W.2d 53— 
Doran v. Kansas City, App., 237 S. 

W. 2d 907—^Waltermlre v. Stuart. 
App , 222 S W 2d 946—Ellis v. Kan¬ 
sas City Public Service Co, App.. 
203 S.W,2d 475—Hale v. Kansas 
City, Mo., 187 S.W.2d 31, 239 Mo. 
App. 12—^Arnold v. Manzella, App., 
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east where the motion is not renewed at the close | of all the evidence,'^* or the evidence so introduced 


Ifte S.W.2d 882—Nick V. Travelers 
Ins. Co, 186 S.W.2d 826. 238 Mo 
App. 1181, affirmed 18» B.W.2d 582. 
364 Mo. 876—^Kasperski v Halney, 
App., 186 S.W.2d 11—Taylor v. 
Kelder, 88 8.W.2d 438. 229 Mo.App. 
1117—Power v. Fnscher. 87 S.W.2d 
692, 229 Ifo.App. 1051!—Buis v. 
Prudential Ins. Co. of Ainerlc»a, 77 | 
S.W.2d 127. 229 Mo.App. 196—Fen¬ 
ton V. Hart, App., 73 » W 2d 1034— 
Hyers v. Kansas City Junior Or- 
pheum Co. 78 S.W.2d 313. 228 Mo 
App. 840—^Porter v. Equitable Life 
Assur. Soc. of U. S., App., 71 S. 
W.2d 766—O’Connell v. Kansas 
City, App. 58 S.W.2d 802. 

M. —^McDonald V. Senn, 174 P.2d 
664, 60 N.M. 222—Crocker v. John¬ 
ston. 96 F.2d 214. 43 N.M. 466. 
ilo.—Hurt V. Charles J Roffors 
Transp. Co. 113 N E 2d 489. 160 
Ohio St. 70—Wllkeson v. Ersklno 
ft Son. 61 N.E.2d 201. 146 Ohio Rt 
218—^In re Robinson’s Estate, 60 

N. E.2d 615. 146 Ohio Rt. 65—Hal- 
klas V. Wllkoff Co, 47 N E 2d 199. 
141 Ohio 8t. 139—MnroFt v. Llslts. 
116 N.E2d 169, 94 Ohio App. 298 
—reterchok v, Curneifle-Illlnoia 
Stsel Corp., 109 N.E.2d 609. 92 Ohio 
App. 481—Partlow v. Aaron. App.. 
109 M.E.2d 20—First Discount 
tlorp. V. Hatcher Auto RiUea, 104 

N. K.2d 88T, 90 OWo APP. 563, af¬ 
firmed 102 X.R.2d 4, 166 Ohio Rt. 
191—^Werner v. City of Tounas- 
town, 103 N.E.2d 843, 90 Ohio App. 
134—Reehel v. lirnat, App., 102 N 
E.2d 86—Barbish v. Ohio Finance 
Co., App., 101 N.E 2d 792—Senn v. 
Dackner. APp.. 100 N E 2d 419. rc- 
hoarlns denied 100 N B.2d 432, 91 
Ohio App 83. affirmed 106 N lS.2d 
49. 167 Ohio St. 206, motion sus¬ 
tained, App . 107 N.K 2d 668—Pers- 
in V. City of Toungrstown, App.. 96 
NB.2d 287—Nungesser v. Suhay- 
oik, App., 92 N.E.2d 616—^Kentko v. 

O. M. McKelvey Co., APP. 88 N.E,2d 
266—Lfinxey v. Fabian. App.. 88 N. 
E 2d 260—^Thompson v I’armly, 
App., 86 N E.2d 627, appeal dis¬ 
missed 79 N.E.2d D09, 149 Ohio St. 
681—^Dickerson v. Russo. 81 N.E.2d 
276. 82 Ohio App. 229—Sswee v. 
Rheban. App., 80 N.E.2d 172—^Hrob- 
lak V. Metropolitan Life Ins. Co., * 
App., 79 N.E 2d 360—Bayer v. San- j 
ford. 78 N.E.2d 67, 81 Ohio App. 146 
—Clark V. Co-operative Transit Co., 
App., 77 N.E.2d 726—Focht v Jus- 
tis, 77 N.E.2d 606. 81 Ohio App 297 
—Lucente v. rhlllpedes, APp, 68 N. ! 
B.2d 668—Kercher v. City of Con- 1 
neaut, 66 N.E.2d 272. 76 Ohio App. 
491—Morris v. Pearl St. Auction | 
Co.. 22 N.E.2d 71fl, 6l Ohio App. 
462. 

Tonn.—City of Memphis v. Uselton, 
App., 280 S.W.2d 293—Reid v. Mes- I 
ser, 231 S.W.2d 400, 33 Tenn.App. 
266—(Blue) Star Service, Ine. v. I 


McCurdy. 261 S.W.2d 139. 86 Tenn 
App. 1—Martin v. Miller Bros. Co., 
168 SW.2d 187. 2fi Tenn.App. 110 
—^Fulmer v. Jennlnes. 148 S.W 
2d 89. 24 Tenn.App. 685—Tallent v 
Fox. 141 S.W.2d 486, 24 Tenn.App. 
96 — Dullns V. Burnett, 134 S.W’.2d 
294, 22 Tenn App. 622—Walters v. 
Staton, 111 R.W.2d 881, 21 Tenn 
App. 401—Life ft Caa. Ins. Co. v. 
Gardner, 108 SW.2d 1100, 21 Tenn, 
App. 244—Allen v. Melton. 99 S.W 
2d 219, 20 Tenn App 387—Town of 
IMckson V. Stephens, 06 S W.2d 201, 
20 Tenn App. 195r—Nashville Gas 
ft Heatln^c Co. v. rhillips, 69 SW 
2d 914, 17 Tenn.App. 648—^Hoover 
Motor Express Co v Thomas, 66 
SW.2d 621. 16 Tenn.App. 664—Ear- 
heart v. Iloslewood Bros, 15 Tenn 
App. 454—Marlon Const. Co. v, 
Rteepleton, 14 Tenn App. 127—Pet- 
way v Hoover, 12 Tenn App. 61K— 
Smith V Fisher, 11 Tenn.App 273 
—Hot Blast Coal Co. v. Wilhnx. 
10 Tenn App 226—Tlnin v. Siner, 9 
Tenn.App. 252—^Dennip v. Isler, 8 
Tenn.App 1—Adamant Stone ft 
nooflnK Co. V. Vauirhn, 7 Tenn.App. 
170—^Life ft Casualty Ins. Co v. 
Robertson. 6 Tenn.App 43—^Yellow 
Cab Co. v. Bailey, 5 Tenn App, 349 
—^Rhoton v. Burton. 2 Tonn App. 
164—^Tennessee Cent. Ry C’o. v. 

2 TenniApp. 451—Chicafco, 
M. ft G. R, Co. V. Wheeler, I Tenn. 
App. 100 

Tex.—Baker v. Corse, Civ.App , 120 
R.W.2d 817, error dismissed—Sov-| 
ereign Camp. W. O. W., v. Rivera, 
CIv.App., 110 SW.2d 1213—Ameri¬ 
can Nat Ins. Co. v. Valencia, Civ. I 
App., 91 S.'W.2d 832, error dismiss¬ 
ed—Castolo V. Caatelo, CIv.App., 
89 S.W.2d 1033. error dismissed— 
Citizens’ Mut. L,ife Ins. Asa'n v. 
Miles, Civ.App. 77 S.W.2d 717. ! 

Vt.—GroKoirc v. Willett, 8 A 2d 660, 
110 Vt 45D—Johnson v. Hardware 
Mut Cas. Co., 187 A. 788, 10S VI 
269—Garvey v. Michaud, 184 A. 
712, 108 Vt. 226—Beaurcirard v. Or- I 
leans Trust Co. 182 A. 182, 108 Vt 
42—Shuppy V. McGarrs’, 174 A. 866, 
106 Vt 4b6. 

W Vo.—Gilkerson v. Baltimore ft 0.1 
R. Co.. 41 S E.2d 188, 129 W.Va. 649 
—Watson V. Woodall, 61 8.E 2d 
747, 134 W.Vo. 787—Tuncke v. 

Welker, 36 R.E.2d 410, 128 W.Vs. 
299. 

Wyo—^Hawkins v. Loffland Bros. Co., 
250 P.2d 498, 70 Wyo. 366. 

64 C.J. p 1303 note 47. 

BTldeaes latrodooed after motloa 
fraated 

Where defendant introduced e>l- 
dence on subject matter of count of 
complaint on which verdict had been 
directed for defendant at close of 
plaintlfTs case and jury was in¬ 
structed thereon, such count was re¬ 
instated. and appellate court would 
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deal with defendant’s appeal as 
though verdict had not been directed 
on such count, even thouf?h plaintiff 
did not cross-appeal.—^Kamlenskl v. 
Bluebird Air Service, 53 N.E 2d 131. 
321 Ill.App. 340, error dismissed 69 
N.B.2d 853, 389 HI. 462. 

13. U.R—Ralston Purina Co. v No¬ 
vak, C.C.A.Neb. Ill F.2d 631—Cook 
Paint ft Varnish Co. v. Hickliiifc, 
C.C.A.Neb. 76 F.2d 718. 

HI —Popadowski v Berffaman, 26 N. 
BSd 722, 304 Ill.App. 422 — SpikingB 
V. Ellis, 8 N.E.2d 962, 290 lll.App. 
686 . 

Ind— McKinnon v. Parrjll, 38 N.E 2d 
1008, 111 Ind App 343. 

Ipwa.—Olson v. Barnick, 61 N.W.2d 
733—Smith v. pine, 12 N.W.2d 236. 
234 Iowa 256. 

Md—Caple v. Amoas. 28 A.2d 666, 
181 Md 66. 

Ohio —KIntner v. Cheeks, 49 NE2d 
962, 71 Ohio App 333. 

Tenn —Pikcville Fuel Co. v. Marsh, 
232 SW2d 789, 34 Tenn App 82— 
Southern Conat Co. v. Southern 
Surety Co , 10 Tenn App. 606—Sul¬ 
livan V. Tigert, 1 Tenn App. 262. 
Vt.—Harrow v. Proulx, 15 A 2d 835, 
111 Vt. 271. 

Wyo.—^York v James, 148 P.2d 696. 
60 Wyo. 222—Montgomery Ward ft 
Co V. Arboffast, 81 P.2d 886, 63 
Wyo. 575. 

64 C J. p 1301 note 48. 

BnbseqiMat pressatatloa of saidenee 
by plalatur 

(1) Any error in overrulinp plain¬ 
tiff’s motion for judfonent at close 
of testimony of plaintiff and defend¬ 
ants was waived by plaintiff’s sub¬ 
sequent Introduction of rebuttal tes¬ 
timony.—Cullender v Doyal. lOS P. 
2d 336, 44 N.M 491—Cullender v. 
Doyal, 103 P 2d 1115, 44 N.M. 378 

(2) Where defendant at conclusion 
of defendant’s case moved for a di¬ 
rected verdict, and the court reserved 
decision on such motions, and there¬ 
after, plaintiff Introduced additional 
testimony, and defendant failed to 
renew his motion for directed ver¬ 
dict, and Issues were submitted to 
Jury, defendant, not haviny renewed 
his motions at close of all the evi¬ 
dence, failed to preserve his right to 
move for such relief after the verdict 
had been received, even though plain¬ 
tiff had failed to establish a prlma 
facie case —Buxhoeveden v. Estonian 
State Bank. 112 N.T.S.2d 786. 279 
APP.D1V, 1089, reargument denied 113 
NY.S.2d 773, 280 App Dlv 806 
BsopsaittF of oast 

Where a motion for a directed ver¬ 
dict, made after the case Is closed. Is 
denied, and the case is reopened, one 
witness being called on each side, and 
a few unimportant questions asked, 
whereupon the court proceeds to 
charge, defendant’s failure to renew 
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supplies the deficiency in plaintifTs proofs.^^ De¬ 
fendant, by introducing evidence after his motion 
for a directed verdict is denied takes the chance 
that his evidence will aid plaintiff’s case,i^ but he 
is not thereby barred from asking for a directed 
verdict on all of the evidence,^® or from insisting 
that on all of the evidence plaintiff is not entitled to 
a submission of the case to the jury.^*^ However, 
plaintiff’s right to a submission of his case is to 
be determined from all of the evidence regardless 
of who introduced it.^^ While it has been indicated 
that where defendant renews his motion for a di¬ 
rected verdict at the close of the case, it is to be 
determined as of the time the original motion was 
madc,^^ it is generally held that where the motion 
is renewed at the close of the case, it is to be deter¬ 
mined on all of the evidence, and not alone on the 
evidence at the time the original motion was made 
In at least one jurisdiction, the rule that defendant, 
by introducing evidence after his motion for a di¬ 
rected verdict is denied, thereby waives error in the 
denial of his motion has been abrogate<l by stat¬ 
ute.-^ 

Motions by both parties for direction of %'crdii f. 
Error in sustaining a motion to direct a verdict 


is not waived because the party against whom it 
is directed also moved for a direction in his favor.22 

Motion for new trial. A motion for a new trial 
has been held to be a waiver of an exception to a 
refusal to direct a verdict where the new trial is 
sought on the same grounds.A motion for a 
peremptory instruction is not waived by the reliance 
on other matters in a motion for new trial.2^ 

§ 669. Instructions to Jury 

W'aiver of error as to instruction.', given by sub¬ 
sequent affirmative acts or statements is discussed 
infra § 670, and waiver of error in failure or re¬ 
fusal to give instructions, infra § 671. The cure 
of error in instructions by other instructions is con¬ 
sidered supra §§ 441-448. 

Examine Pocket Parts for later cases. 

§ 670. - Instructions Given 

Error in instructiona to the Jury may be waived by 
subsequent acts or statements of the complaining party. 

Error in instructions to the jury may be expressly 
or impliedly waived by subsequent affirmative acts 
or statements of the complaining party25 or may be 


hi.s motion for a vprdi<‘t i.s no! a waiv- 
«'p of the motion—WeizinK«‘r v Kne 
R Co, 94 N.YH. 869. 106 App lUv. 
411. 

14. Ky.—Kennedy Tran-sfer Co v 
Greenfleld’B Adm’x, 59 SW.L'd 978, 
248 Ky. 708. 

64 C.J. p 1304 note 49 

15. Ky.—Kentucky Aerospray, Inc. 
V' Maya, 261 S.W.2d 460 

Xy—Paducah Dry CJood.'^ Co v 
Thompson, 213 SW.JtJ MO. 'lOS Ky 

12 

Md—Weil V. Fn-e State Oil Co. of 
Md , 87 A 2d 826. 200 Md. 62. 

17. Mo.—Taylor v Kelder, 88 S.AV. 
2d 436, 229 Mo.App. 1117. 

18. Ky.—^Kentucky Aerospray, Inc 
v. Mays, 251 S.W.2d 460 

Mo.—Kasperskj v. Rainey, App., 135 
S W.2d 11—Manson v. May Depart¬ 
ment Stores Co., 71 .S.W I’d 1081. 
230 Mo App. 678. 

64 C.J. p 1304 note 60. 

19. Wash.—Sheppard v Department 
of Labor and Industries. 70 r.2d 
792, 191 Wash. 80. 

20. Ill.—Orr v. Herzog, 6 4 N.E.2d 
382, 327 in.App. 566. 

Iowa—DilHner v. Joyce, 6 N.W.2d 
276. 233 Iowa 279. 

Mo.—Altenderfer v. Harkins, App , 
243 S.W.2d 668. 

Ohio —A. Macaluso Fruit Co. v. Com¬ 
mercial Motor Freight, App., 67 N. 
E.2d 692. 


W.VO —Hawkin.s v J.offland Bros Co, 

260 P 2d 4 98, 70 Wyo ,366 
64 C J p 1305 note 51. 

New motloa or renewal of motion 

(1) A defendant who moves for 
directed verdict at close of plaintilT’s 
ea.se must introduce no evidence if he 
dc.sircs to save the point, and If he 
put.s in evidence must make a second 
motion for directed verdict, and can¬ 
not merely renew his previous mo¬ 
tion—Popadowskl v. Bergaman, 26 
NE2d 722, 304 lH.App. 422. 

(2) Where defendant put in evi¬ 
dence after making motion for direct¬ 
ed verdict at close of plain! iff's ca.se, 
the motion was out of the ease for 
all time and could not be reserved and 
it could not be renewed.—Goldberg v. 
Capitol Freight Lines, 41 N.E 2d 302, 
314 Ill.App. .347, aihrmed 47 N.E 2d 
67. 382 Ill, 28:5. 

(3) Error of trial court in not di¬ 
recting verdict for defendant, where 
the evidence wa.s insuftli'ient to sup¬ 
port plaintilT’.s cause of action, was 
not waived by offering testimony aft¬ 
er the court refused to rule on the 
motion for a directed verdict, where 
.such motion was again renewed at 
the close of all the evidence —Blair 
V. Modern Woodmen of America, 282 
Ill.App. 36 

21. Mich—Snyder v. Johnson, 249 

N.W. 866, 264 Mich. 286. 

64 C.J. p 1304 note 48 [c]. 

22. Iowa —Teeple v. Hawkeye Gold 
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Dredging Co. 114 NW 906, 137 
Iowa 206. 

64 C.J. p 1302 note 42. 

23. Me—Herman v Greene, 34 A 2d 
17, 140 Me 54 

64 C.J. p 1302 note 43. 

24. Tcnn—Barnes v, Noel, 174 SW 
276, 131 Tenn. 126. 

as. U S —Morrissey v. U. S . C C.A. 
Cal. 70 F.2d 729. certiorari denied 
65 S.Ct. 77. 293 U.S. 666, 79 L.Ed. 
666 . 

Conn —Proto v Bridgeport Herald 
Corp, 72 A,2d 820, 136 Conn 657. 
DC.—Becker v. David, 182 F.2d 243, 
86 1T.,S App I>(\ 347. 

Ill —Goodrich v. Sprague, 42 N.E 2d 
337, 314 III App. 671. 

Mo.—Grosvener v. New York Cent 
R Co.. 123 SW2d 173, 343 Mo. 611 
—Crews V Kfin.sas City Public 
Sorvicn Co. Ill S W.2d 64, 341 

Mo 1090 

N.H—George v New England 

Dres.sed Meat & Wool Co., 164 A. 
209, 86 N.H. 121 

Ohio —Ellis V Horn, App , 120 N E 2d 
893 

64 C J p 1305 note 55. 

Cure or waiver by: 

Failure to object or except see su¬ 
pra S 425. 

Prior acts or omissions .see supra 
§ 414. 

Bff 0 Ot of waiver 

Waiver of error in giving instruc¬ 
tion on law of case where case was 
i submitted on special Issues rendered 
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cured or corrected by the acts or statements of the 
court and whether or not there is a waiver or 
cure of the error depcnd#on the circumstances of 
the particular casc.27 Where plaintiff expressly ap¬ 
proves a charge, he waives error, if any, in another 
paragraph to the same effect, but in different lan¬ 
guage,and error in an instruction to the jury is 
waived by asking for a modification thereof which 
does not cure the error.^^ Where defendant, not 
standing on his objection to a charge, undertakes at 
the request of the court to prepare siiecial charges 
on an issue, some of which were given by the 
court, he cannot complain that they were not full 
and spccific.3<> It has been held that a pJirty waives 
his objection to an instruction by asking and re¬ 
ceiving counter instructions involving the same er¬ 
ror hut where an exception to an erroneous in¬ 
struction is overruled, the excepting jiarty does not 
waive the exception by adapting himself to the view 
of the court and attempting, by requests for a 
modification of such view, to soften as far as pos¬ 
sible the emphasis of the instruction given ,^2 and 
where plaintiff, after the refusal of his request for 
an instruction that the jury should disregard an 
alleged compromise, yields to the ruling of the court 
and offers instructions in which the question of 
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compromise is submitted to the jury, he docs not 
thereby waive his right to object to the action of 
the court in giving instructions for defendant sub¬ 
mitting such question.23 A request for instructions 
covering matters other than the instruction objected 
to is not a waiver of the objection.2* Error in an 
instruction permitting the jury to consider elements 
of damages not alleged in the petition is not cured 
hy an amendment of the petition after verdict al- 
Icging such damages. 

§671. - Failure or Refusal to Instruct 

Error in failing or refusing to give instructions may 
•ubsequently be cured or waived. 

Error in failing or refusing to give instructions 
may subsequently he waived or curcd.26 Thus, er¬ 
ror in refusing to give rtquc.sted instructions is 
cured where the court subsequently gives them of 
its own motion,27 or recalls the jury shortly after 
they have retired for consultation, and submits such 
instructions to them 23 Where a requested instruc¬ 
tion is properly refused, hut afterward given with 
the consent of the opposite party, the party making 
the request cannot complain 29 So, where counsel 
has an opportunity to have the jury recalled, and his 
requests charged, but does not avail himself of such 


Immatprlal pxt<‘nt or number of prej¬ 
udicial effectH—Traders* & (.jeneral 
Ins Co. V. 'Williams. T< x (’iv.App, 
66 S.W.2d 780 

26. Mich—Toutloff V KitiR, 5 NW. 
2d 642. 302 Mk’h 689 

Cure of error In instructions by oth¬ 
er in.structionH see supra §$ 441- 
447. 

Instructions correctlnK pre\u>us er¬ 
roneous instructions or <imiH.sions 
see supra § 377. 

27. SC—Strom v, Tayne, 111 S.K 
798, 119 S C 51 

64 C.J. p 1305 note 67 
Zatrodnetloa of evideaoo 

Whore switchman brouxhl action 
under Federal Kmployers’ Liiability 
Act aftainst railroad for Injuries sus¬ 
tained when switchman was knocked 
from boxear by overhanging building 
canopy, and in.struction on behalf of 
switchman exceeded pleadings by 
presenting issue of necessity of 
warning of presence of canopy by 
artificial illumination thereof, fact 
that railroad had joined in introduc¬ 
tion of evidence as to extent of il¬ 
lumination in yards could not be con¬ 
strued as consent that Issue present¬ 
ed by Instruction be tried as ground 
of negligence as though specifically 
pleaded.—Sprankle v. Thompson, Mo., 
243 S.W.2d 510. 

Satlafoatloii with liurferaotloa I 

Where defendant objected and ex-1 


eepted to four instruetion.s given by 
the court, and asked for time to pre¬ 
pare other instructions, but the court 
declined to give any time, a recital 
in the bill of exceptions that the 
court called the attention of the de¬ 
fendant's coun.sel to the second in¬ 
struction, and he agreed that it Was 
the law on that is.sue, and expressed 
himself as satisfied with the instruc¬ 
tion. but did not state that he con¬ 
sented thereto, does not show that 
he waived his right to complain of 
any error In the instructions—l^ang 
V Uach, 134 S.W 188. 142 Ky. 224 
[ 28. Tex —Moore v Davis, Com App , 
27 S W 2d 163, rehearing denied 
32 S W.2d 181. 

29 . Ark—Southern Anthracite Coal 
Co. v. Bowen, 124 S.W. 1048, 93 
Ark. 140. 

30. Tex—Southern Traction Co. v. 
Ilillon, Civ App., 199 S.W 698, error 
refused. 

31. Ill —^Warner Const. Co. v. Lin¬ 
coln I’ark Com’rs, 278 III App 42 

Mo—Grimes v Red Line Service, 8.5 
SW.2d 767, 337 Mo 743—Snelling 
V. Triplett, APP. 171 S W.2d 739. 
Tex—Texas & P Ry Co. v. Han¬ 
cock. Civ.App. 69 SW.2d 313, error 
refused. 

32. Iowa.—Harper & Ward v. Kurtz, 
176 N W 46. 188 Iowa 1047. 

Mo.—State ex rel. Brosnahan v. 
Shaln, 126 S.W.2d 1193, 344 Mo. 404 i 
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—Hammell v St. Loui.s Public 
Service Co . App , 268 S W 2a GO. 

33. Mis.s—Foster v. City of Meridi¬ 
an, 116 So 820. 160 Miss 715. 

34. Mo,—Jenkins v. Wabash Ry. Co., 
73 SW2d 10(l2, 335 Mo 748. 

35. Iowa—Petlijohn v, Halloran, 
206 NW 631. 200 Iowa 1356 

36. (la—Rnykln v McRae, 186 S.E 
246, 182 (la 262, conformed to 187 
S.E 271. 64 Ga App. 158 

64 C.J p IIIO."* note 66, p 1306 note 
73. 

Waiver by failure to object see supra 
§ 484. 

I The mere sileiice of ootuuiel on 

statement by trial court, that "with¬ 
out objection the court will not at¬ 
tempt to recapitulate the evidence, 
word by WHird," was not a waiver of 
the statutory right to have evidence 
stated in plain and correct manner 
and the law’ arising thereon detlared 
and explained —Carruthers v. Atlan¬ 
tic & y Ry. Co, 2 S.E 2d 878, 215 
NC €7fi. 

37. Ark—Harkman v State, 13 Ark 
705. 

Okl —Brown v. Tull, 164 P. 786, 65 
Okl 119 

64 C.J p 1306 note 67. 

38. N.Y.—I’hillips v New Tork 
Cent, etc., R Co. 27 N E. 978, 127 
N.Y. 657, 3 Sllv.A. 467. 

39. Ala.—Kan.sas (?ity. etc., R. Co. v. 
Phillips, 13 So. 65, 98 Ala. 169. 
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ofTer, he must be deemed to waive whatever right 
he has with respect thereto.^® Failure to instruct 
with respect to an issue is waived where with the 
consent of counsel the case is submitted solely on 
another issue.^l Exceptions to refusals of requests 
to charge are waived by a subsequent consent that 
particular questions be submitted to the jury and 
that after verdict on such questions the cause be 
decided by the court ^2 An exception to the refusal 
to give an instruction is not waived by proceeding 
with the trial after such refusal 

§ 672. Conduct and Deliberations of Jury 

Misconduct of the Jury may be waived. 

Misconduct of the jury may be waived.'*'* Waiver 
of a juror’s disqualification or incompetency is not 
a waiver of the juror’s subsequent misconduct '*fi A 
party has been held not to waive the right to claim 
jury misconduct by moving for judgment on the 
verdict and judgment non obstante veredicto.^® It 
has liecn held that error in returning a eoniproniisc 
verdict is one which no waiver by defendant can 
cure, where such compromise represents not a di¬ 
vergence as to the amount, but differing views as 


TRIAL ^ 671-673 

to defendant's liability.^'^ 

§ 673. Verdict and Findings 

Objections relating to the verdict or findings of the 
Jury or the findings of fact and conclusions of law of the 
court may be waived. 

Objections relating to the verdict or findings of a 
jury,'** or the findings of fact and conclusions of 
law of the court,may ordinarily be waived or 
cured by some subsequent affirmative act of the ob¬ 
jecting parly or of the court. The submission of 
special issues to a jury in an equity suit, if error, 
IS cured bj' the action of the court in adopting the 
jury's findings as those of the court It has been 
held that error in submitting special issues to the 
jury cannot be cured by ignoring the answers there¬ 
to, since the verdict must stand or fall as a whole.^^ 
A fatal conflict in the answers to special issues can- 
iu)t be waived by the parties.Where a verdict 
IS returned against an cmiiloycr and in favor of an 
employee in an action against both for the em¬ 
ployee’s tort, the inconsistency in the verdict can¬ 
not be cured by the employee’s consent that a verdict 
be directed against hini.f>^ 


40. N V — Drurkllfb v Univrrsal 

t>o Co , 94 N Y S. 777. 106 App. 
l>n 470. 

Coercion 

WhiTi'. at time dofendunt excepted 
to refuHtil to Kive requested instruc- 
tum.s. »ourt slated that, if counsel an- 
sisti'd on .such exceptlon.s, court was 
in< lined to call jury back and xivo 
(tlajiit ifC'H proposed instruction, and 
that, if counsel would waive excep¬ 
tion court on its own responsibility 
would refuse plaintiff's proposed in¬ 
struction counsel’s waiver of excep¬ 
tions to requested instructions was 
not brought about by coercion so as 
to entitle defendant to claim error 
biased on failure to give such request¬ 
ed in.structions,—^Wiggins v. North 
Coast Transp. Co., 98 1' 2d 675, 2 
Wash 2d 446 

41. Ohio—Northwestern Nat. ln.s. 
Co v. Hicks, 197 NE 424, 50 Ohio 
App. 21. 

48. NT—Carr v. Carr, 52 NT. 251. 

43. Mont—Che.isman v. Hale, 79 p 
264. 31 Mont. 677. 68 LRA. 410. 

44. Idaho.—Goetz v. Burgess, 238 
P 2d 444. 72 Idaho 186. 

Effect of failure to object to miscon¬ 
duct of jurors see supra $ 483. 
PailTtrs to prsseat matter to court 
until after vardlet 
If plaintiffs considered the fact 
that during the trial a Juror talked 
to a witness for the defendant and to 
in Insurance man for company which 
illegedly carried insurance on de- 
'endant’s truck prejudicial, plaintiffs 


should have presented the mutter to 
the trial court prior to suhmis.Mion 
of ca.se to jury, and where they 
sought a verdict without present mg 
the matter to the trial court, they 
thereby waived their claim of ml.s- 
conduct—Goetz v. Burgess, supra. 

45. Mo —Cook V. Kansas City, 214 
S W 2d 4.'l(>. 368 Mo. 296, 

40. Tex.—City of San Antonio v Mc¬ 
Kenzie Const. Co., 160 S.W.2a 989, 
136 Tex. .315. 

47. N T.—Cohen v. International 
Brokerage & Clearing Co, 207 N 
Y .S 449. 211 App.Div. 311. 

64 C J p 1306 note 80. 

48. Ga—.Smith v. Jones, 194 S E. 
556, IS.-. Ga. 23fi 

N.T —Eagle v City of New York. 8 
[ N Y S 2d 704, 170 MIsc 306. affirmed 
14 NTS 2d 490. 267 Appl>iv. 1046. 
reargument denied 15 N.Y.S.2d 616, 
258 App.Div 731 
64C.J p 1306 note 7.5. 

Waiver by failure to object or except 
see supra §§ 525, 672. I 

Taxijur ooata 

Where trespassers admitted enter¬ 
ing tract of land and removing por¬ 
tion of fence, in landowners’ action 
against them, such unlawful entry 
warranted verdict in favor of land- 
owners and taxing of costs against 
trespassers did not correct error in 
verdict in favor of trespassers — 
Holeton v. Ellison. Ohio App., Ill N. 
E.2d 399. 

49. XJ.S—U. S. V. GrigaJauskas, CA. 
Mass., 195 F.2d 494. 
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Iowa—^Kor.‘<rud v. Korsrud, 45 N.W. 

2d 848, 212 Iowa 178 
Tex—Cuiiigan v Wootton, Civ.App , 
254 S W 2d 155, refused no reversi¬ 
ble error'—Guadnlupe County v, 
I’oth, Civ App, ]5.'l HW 919 
Waiver by failure to object or except 
see supra & 652 et seq. 

Motlou for new trial 

A party may move for new trial 
after court has deHnitely announced 
it.s decision and made it a matter of 
record, although findings of fact and 
conclu-sions of law have not been 
filed, and by making the motion par¬ 
ty waive.s objection that flnding.s and 
conclusions have not been filed—Ap¬ 
plication of Mitchell, 13 N.W 2d 20. 
216 Minn 368 

TTncerteliitsr and ovtlisloa In findings 

Appellant not specifying partlcu- 
I lar ultimate facts, a.s to which he de- 
.sired findings, by request therefor 
in court below, nor embracing such 
facts in requested findings contain¬ 
ing nothing objectionable, cannot 
complain of uncertainty and omis- 
sjon.s in findings—^Williams v. Selby, 
24 y 2d 728. 37 N M. 474 
60. Cal—Whiting V. Squeglla, 232 
P. 986, 70 Cal App. 108. 

51. Tex—Jeffers V. Dent, Civ.App, 
280 S W 347. 

53 . Tex—Little Rock PurnUure 
Mfg ('lo v. Dunn. 222 S.W.2d 986, 
148 Tex. 197—Sevine v. HeLssner, 
Civ App, 26? SW2d 218, error re- 
fused txo reversible error. 

63. N.T.—Steiner v. Rafanieezus, 18 
N.TS.2d 41, 173 Misc. 423. 
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TEIANTHEIMIDE. Also referred to as “dianthra- 
quinonylaminoanthraquinone” and as a ‘^dianthra- 
quinonyl-diamino-anthraquinono compound.” It is 
composed of three anthraquinoncs joined by two 
amino groups and is distinguished from a dianthri- 
mide which consists of two anthraquinoncs joined 
by one amino group. There are different trianthri- 
nudes, depending on the position of the linkage of 
the amino grouj»s, which may be in aljdia or beta 
j)osition8 on the end anthraquinones and also on the 
middle anthraquinone.^ 

TRIATIO. As the first word of a maxim of winch 
there have been no recent applications S(*e C4 C.J. 
p i:i08 note .'12. 

TRIBAL LANDS. See the index to the title Indians. 

TRIBE. See the index to the title Indians. 

TRIBORD. A French nautical term moaning “.star¬ 
board.”" 

TRIBUNAL. See Court.s § 1. 

TRIBUTARY. The word “tributary” may he (uther 
a noun or an adjective.'^ 


As a noun, and in ordinary language, '‘tributary” 
means a stream running into another stream;'^ a 
running natural stream which empties into another 
stream;*^ a stream feeding a larger stream;® all 
streams flowing directly or indirectly into a river 
a river or lake or other similar body immediately 
connected with another body of water of larger size.® 
In its derived sense “tributary” means that which 
contributes to.^ 

The adjective “tributary” is d(ifmed as meaning 
jiaying or yielding tribute;^® taxed or assessed by 
tribute and in this sense it has been distinguished 
from “abutting” see 1 C.J.S. p 407 note 31, and 
“eontiguons” .see 17 C.J.S. p 180 note 15. 

TRICHINA; TRICHINOSIS. The trichina, also 
called “tnehiiui spiralis,”^" is a parasitic worm^® 
about one and four-tenths of a millimeter loiig.^^ 
Trichina) are not infrequently found in pork,^® and 
also in rats, dogs, polecats, and monkeys.''^® 

Triehiiiie cause the disease known as “trichi¬ 
nosis.”^'^ Trichina) mate and propagate in the 
body,i® and produce muscular swelling, pain, and 
fever.i® Trichinosis may be a serious disease, and 


I. U.S—In re Wuertz f^ust & I'at. 
APP.. 110 F 2d 854. 855 

3. IT S.—The Charlesj Tihcrghlcn, D. 
C N.Y , 143 F. C7C. 

3. U..*?—Peders v Hartford Fire Ins. 
Co., nCNY., 49 F.2d 927, 9:!:5. 

4. Enp — Harbottle v Terry, 10 Q.H. 
E 131, 137—Cook V Clarelirough. 
94 L.T.Kcp.,N.S„ 550 note. 

04 C.J. p 130S note 4 5. 

5. Colo.—Opilvy Irripating & Land 
Co V. In.sinper, 75 I'. 59S, 599, 19 
ColoApp 3S0 

lilmltvd definltioa 

Colo.—Cpilvy Irripatinp & Land Co. 
V. In-siriKor, .supra. 

6. NC—In re Westover Canal, 52 
.S.E.2d 225, 228, 2.30 N.C. 91. 

7. Or. — Hull V .Sioprist, 126 r.2d 
832. 8:54, 169 Or 180 

8 . U S—TVdors v Hartford Fire Ins 

DC.NY. 49 F2d 927. 930 
64 C J. p 1309 note 48 

9. Eng—-Hall V. Keid, 10 Q B.D. 
134, 135 note. 

10. Idaho—Reynard v. City of Cald¬ 
well. 42 1' 2d 292. 296, 55 Idaho 
842. 

64 C J. p 1309 note 61. 

II. Idaho—Reynard v City of Cald¬ 
well, eupra. 

64 C.J. p 1309 note 52. 

13. N.Y.—McRpedon v. Kunz, 2 N.E. 
2d 513. 271 N.Y. 131—Catalanello V 
Cudahy Packing Co., 27 N.Y.S 2d 1 
687. 642. I 


13. Md—Vucearino v Cozzubo, 31 A 
I 2d 316. 317. 181 Md 614. 

Mass—Do .Stefano v. Alpha Lunch 
I Co. of Hoston, 30 N.E 2d 827, 308 
Ma.ss 38 —Holt V. Mann, 200 N.E. 

' 40.3, 405. 294 Mus.s 21. 

, N Y.—Mo.Spedon v, Kunz, 2 N.E 2d 
513, 271 N Y. 131. 

TriohiaiB are nematode* 

Md —Vaccarino v Cozzubo, 31 A.2d 
316. 317, ISl Md 614 

14. N Y.—Mt'Spedon v. Kunz, 2 N E 
2d .513, 271 N.Y 131 

Female is larger 

It i.s al>out three or four millime- 
tera Jong —Mc.Spedon v. Kunz, su¬ 
pra. 

15. Md—Vac<arino v Cozzubo, 31 A. 
2d 316. 317, 181 Md. C14. 

Mass,— Holt V. Mann, 200 N.E. 403, 

404. 294 Mass 21. 

NY.—Mc.Spedon v. Kunz, 2 N.E.2d 
513. 271 N Y 131. 

Two or three per cent 

It is estimated that two or three 
per cent of the pork which is slaught¬ 
ered for human consumption are in¬ 
fested with trichina;.—MeSpedon v. 
Kunz, supra, 

Triohineo are nsoally found encyst- 
•d or enoapralated, and are usually 
found in hogs or rats and mice, and 
sometimes are found in rabbits, badg¬ 
ers, bear meat, or deer meat.—Catal¬ 
anello V Cudahy Packing Co., 27 N 
y.S.2d 637, 642. 

16. N.Y.—MeSpedon v. Kunz, 2 N E. 
2d 613, 271 NY. 131. 
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Nothing commonly nsed as food ex¬ 
cept pork 

Mass.—De Stefano v. Alpha launch 
Co. of Hoston, 30 N E 2d 827, 308 
Mass. 38. 

17. Md—Vaccarino v. Cozzubo, 31 
A.2d 316. 317, 181 Md 614 

Mass—Holt V. Mann, 200 N.E 403, 

405, 294 Mass. 21. 

N.Y —MeSpedon v. Kunz, 2 N E 2d 
513, 271 N Y 131. 

Similarly expreaxed 

Trlchino.sis comes only from eating 
a meat or meat product containing 
the parasite trichina; spiralis, and 
can be transmitted only by inges¬ 
tion; It cannot be transmitted by 
contact.—Catalanello v. Cudahy Pack¬ 
ing Co, 27 N.Y.S.2d 637, 642. 

18. Md—Vaccarino v Cozzubo, 31 
A.2d 316, 317, 181 Md. 614 

Ma.s.s —De Stefano v. Alpha Lunch 
Co of Boston, 30 N E 2d 827. 308 
Mass. 38—Holt v. Mann, 200 N E. 
403. 405, 294 Mass. 21. 

19. Md—Vaccarino v. Cozzubo, 31 A 
2d 316, 317, 181 Md. 614. 

Mas.s—Holt V. Mann, 200 N.E 403, 

406, 294 Mass. 21 

KEore ipeolhoally deaoirihed 

The young burrow In the tissue and 
cause illness which is relieved only 
by their becoming encysted and thus 
made comparatively, although not 
completely, harmless.—De Stefano v. 
Alpha Lunch Co. of Boston, 30 N.E. 
2d 827, 828, 308 Mass. 38. 
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may be both painful and disabling, and it may have 
permanent effects of varying degrees of intensity .20 
The symptoms of the disease are not constant, and 
in light cases the various stages of the disease ai*e 
not clear.2i 

Triehinro cannot be seen with the naked eye, 22 
and there is no inspection of a product which can 
(leteriuine the presence or absence of trichinro with¬ 
out destroying the })rodii{*t.“^ Th('rc are several 
known methods of killing trichiiiie in meat which is 
intended for human consumj>lion.2'‘ If the meat is 
exposed to a temperature of 137 degrees Fahrenheit 
the trichinae are destroyed,25 and they are also de¬ 
stroyed if the meat is stored for a period of twenty 
days at a temperature which does not exceed live 
degrees above zero. 2 6 

Liability may arise wdiere nuMit infested with 
trichinaJ is sold for human eoiisiunplion, the subject 
being treated in Food § 50 and Sales §§ 305, 331. 

TRICK. The word ^‘trick'^ is defined both as a noun 
and as a verb.27 

As a noun, the word “trick” means a crafty or 
deceitful contrivance or ])rocedure;28 an artifice or 
stratagem; 2 a sly, dexterous, ingenious jiroccduro 
fitted to pu/.zlc or amuse.'^^’ “Trick” has been held 
to be synonymous with “deception” .see liO C.J.S. p 
35 note 15, “delusion” .see 26 C J.K. p 600 note 92, 
“fraud” sec Fraud § 1, “strategy” see 83 C.J.S. p 
111 note 65, and “wile.”3i It has been compared 


TRIFLING 

with, or distinguished from, “device” see 26 C.J.S. 
p 1295 note 61. 

The verb “to trick” is defined as moaning to 
cheat ;'^2 tQ deceive bj*^ eunning33 or artifice to 
defraud ;25 to effect by deceit or trickeryto im¬ 
pose on.27 

TRICYCLE. A three-wheeled vehicle, especially a 
modeniized form of vi'locipede, for one or some¬ 
times two persons, having the W'hecls variously ar¬ 
ranged, lint usimlly two being loose with one serving 
as driver.28 “Tricycle” has been di.stinguished from 
“bicycle” sec 10 C.J.S. p 355 note 94. 

TRIED. See Try, post. 

TRIENNALIS PACIFICUS POSSESSOR BEN- 
EFICII EST INDE SECURES. See 64 C.J. p 1310 
note 80. 

TRIENNIAL COHABITATION RULE. As a rule 
of the common law that the noneonsummation of a 
marriage after a cohabitation of tbree years, the 
wife being apt and a virgin, raises a presumption 
of im])oleney of the husband see Afarriage § 50. 

TRIERS or TRIORS. In practice, persons who are 
appointed to try challenges to jurors, that is, to 
hear and determine wlielh(*r a juror challenged for 
favor is or is not (pialified to serve.'^® 

TRIFLING. A relative term u.seJ in comparison 
with “consequential” and meaning “trivial.”^! 


20 . N.T —Ciitalanello v. Cudahy 

racking Co, iil N YS 2d 637, 643. 

21 . Mass—Holt v Mann, 200 N E. 
403, 406, 294 Mass, 21. 

22 . N T —MeSpedon v, Kunz, 2 N E 
2d 513, 271 N Y 131. 

Seen only with microaoope 
N.Y.—MeSpedon v. Kunz, supra. 

23 . Mass—Holt v, Mann, 200 NE 
403, 405, 294 Mass. 21. 

acay he present in. one port only 
Trlchlnte spiralis can be present 
In one portion or part of a meat prod¬ 
uct and not In another portion or 
part of the same product,—Catalanel- 
lo V. Cudahy Packing Co., 27 N.Y.S. 
2d 637, 642 

24 . Md.—^Vaocarino v Cozzubo, 31 
A.2d 316, 319, 181 Md 614. 

N.Y —MeSpedon v. Kunz, 2 N E 2d 
513, 271 NT. 131. 

25 . Md.—^Vaccanno v, Cozzubu, 31 
A 2d 316. 319, 181 Md 614 

Mass—Holt V Mann, 200 NE 403, 
405, 294 Mass. 21. 

N.Y —^MeSpedon v. Kunz, 2 N E,2d 
513. 271 N.Y, 131—Catalanelln v. 
Cudahy PacklniT Co., 27 N.Y.S,2d 
637, 642. 


26. Md—Vaccarino v Cozzubo, 31 A. 
2d 316, 319. 181 Md. 614 

N.Y.—MeSpedon v. Kunz, 2 N E 2d 
613, 514. 271 NY 131—Catalunello 
V Cudahy Packing Co., 27 N Y S 2d 
637, 642. 

27. Or—Butts V. I*urdy, 125 P 313, 
319, 63 Or 160. 

Pliraaei employing the word "trick" 
and of which more recent adjudica¬ 
tions have not been found see 64 C J. 
p 1309 note 6,3-p 1310 note 67. 

28. Or—Butts v. Purdy, .supra. 

29 . Or.—Butts V. I’urdy, supra, 

30. Minn —State v. Smith, 85 N.W, 

12, 13, 82 Minn. 342. | 

Mo—Meriwether v Publishcns 

George Knapp & Co. 97 S W. 257, 
2(.8, 120 Mo App. 354 
I 31. Minn—^State v. Smith, 83 N.W. 

I 12, l.-l, 82 Minn 342 
I Mo —Meriwether v. Publishers 

George Knapp & Co., 97 SW 267, 
268. 120 Mo.App 354. 

32. Mo —^Meriwether v. I^ulilishers 
George Knapp & Co., supra 

Or—Butt.s V Purdy, 125 P. 313, 319, 
63 Or. 150. 

33. Mo.—Meriwether v. Publishers; 
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I George Knapp & Co , 97 S.W 257, 
268, 120 Mo App .351. 

34. Or—Butt.s v. Purdy, 125 P. 313, 
319, 63 Or 150. 

35. Mo—Meriwether V. Publishers* 
George Knapp & ('o, 97 SW 267, 
268. 120 Mu..\pp. 3.54 

Or.—Butts V. Purdy, 125 1». 313, 319, 
bli Or. 150. 

36. Or —Butts v. Purdy, .supra. 

37. Mo—Meriwether v Publishers: 
George Kn.'ipp & Co.. 97 S W. 257, 
2(iH, 120 Mo App 354 

Or.—Butt,s V. Purdy, 125 P. 313, 319, 
63 Or. 150. 

38. New Standard 1) 

64 CJ p 1310 notes 75-78. 

Operutiun on sidewalks as subject tf) 
regulation see Municipal Corpora¬ 
tions § 1770 

39. Black L, D. 

64 C.J p 1310 note 82, 

See Jurie.s § 278. 

40. U..S—Bear (^at Mining Co v. 
OrasKelli Chemical Co, Mo., 247 F. 
286, 288. 169 C.C.A 380, LR.A.1918C 
907. 

41. Webster New Int D. 

C4 C J. p 1310 note 84. 



TRIM 


TRIM. In one sense the word “trim” means to ad¬ 
just, dispose, regulate, or set in order and in 
another sense it means to decorate or embellish with 
omaments.'^^ 

As used with reference to trees, “trim’* means to 
3’educe to a neat or orderly state, as by clipi>ing, 
paring, pruning, lopping, or otherwise I'emoving the 
superfluous or disfiguring parts,but not to destroy 
or remove them.'*^' 

Trimming. As a verbal noun, “trimming” is de¬ 
fined as that which serves to trim, make <*om])lete, 
ornament, or the like; usually in the plural, as, 
trimmings for a hat.^® 

As the present partie,ij)le of the verb “to trim” 
the word “trimming” is defined in s(‘veral serises. 
In connection with a ship’s cargo when loading, 
“trimming” is stowing it and securing it for the 
voyageand when used with reference to loading 
or unloading of canalboats at gram elevators “trim¬ 
ming” is shoveling the grain from one plae(‘ to an¬ 
other and is work performed by longshoremen with 
hand scoops or shovels, on the vessel unloading or 
receiving the grain and, when, in disehaiging 
coal from storage bins having discharge chutes at 
the bottom, the coal ceases to flow freely from the 
chute, resort is had to the jirocess of “trimming” 
which consists in shoveling the coal closer to the 
place of discharge. 

TRIMMER. A man, employed hy an electric light 
company, who at stated intervals went to each 
street arc lamp, lowered it, cleaned the globe, re¬ 
newed the carbons, and replaced the lamp, was so 
called, 
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TRINITARIAN'S. See Religious Societies § 1 d (4). 

TRINITY TERM. One of the four terms of the 
English courts of common law, beginning on the 
22nd day of May and ending on the 12th day of 
Jiine.Sl 

TRINKET. Any small piece of ornament or dec¬ 
oration; a small ornament, as a jewel, a ring, or the 
like of more ornament than use; ornaments of 
dress; superfluities of deeoration.^^ 

TRINODA NECESSITAS. In Saxon law, a three¬ 
fold necessity or burden. A tenn used to denote the 
three things from contributing to the performance 
of which no lands were exemjited, namely pontis rc- 
])aratio, (the repair of bridges,) arcis constnictio, 
(the building of castles,) et expeditio contra hostem, 
(military service against an enemy).^3 

TRINUS ACTUS, TRIUM PERSONARUM. A 

Latin ex])iessiori, ascribed to Hracton, to describe a 
legal action, as the threefold act of three persons, 
the idea including not only the act of the plaintiff 
who makes a lawful demand and the act of the 
defendant in op})osition, but also the action of the 
court in passing judgment between the parties,^^ 

TRIP. The noun “trip” is an ordinary word,*'’^ and 
in its ordinary signification^’’*' it means a going from 
one place to another;^’7 ^ jaunt or excursion by some 
persona journey.^® “Trip” has been distin¬ 
guished from “expedition” see Bo C.J.S. p 206 note 
81 . 

In its relation to transjKirtation, a “trip” is the 
performance of service one way over a route,and 


tiua” as that phrase is 
used in the definition of "nominal 
damages," i« such a sum a.s a penny, 
one cent, six and a quarter cents, 
etc—Maher v. Wilson, 73 P, 418, 
421, 139 Cal 614. 

43 . Century D. 

43 . Century D. 

44. Century D. 

46 . Iowa—Newlands ▼. Towa Ry & 
Light Co, 169 N.W. 244, 246, 179 
Iowa 228 

46 . U S.—Walling v. Brooklyn Braid 
Co, C.CAN Y, 152 P".2d 938, 940 

As subject to tariff regulations see 
Customs Duties | 45, 

47 . U.S—Rudd v. New York, N.Y., 
12 set 468. 471, 479, 143 U.S. 617, 
36 L.Ed. 24 7. 

48 . U.S.—Dudd V. New York, supra. 

49 . N.T.—Burns v. I'almer, 96 N.Y.S. 
161, 107 App.Div. 321. 


50. Mass—Lutolf v. United Electric 
Light Co, 67 N E 1025, 1026, 184 
Ma.ss 63. 

61, Black L.D 

53. Ga.—Ocean Steamship Co v 
Way, 17 S.E. 67. 60. 90 Ga. 74 7, 20 
LRA 123 

64 CJ p 1311 notes 12-16. 

53. Black L D 

“Working the roads hy oonscrlp. 
tion of labor was the common-law 
method. It was part of the ‘trlnoda 
neces.sitas,’ from which no man was 
exempt ”—State v. Covington, 34 S E 
272, 125 N.C. 641—64 CJ p 1311 note 
16. 

54 . N.T —People v, Colborne, 20 
How Pr 378. 380. 

See Actions § 1 a (1) (c) note 42. 

55. N.Y.—F. S Royster Guano Co. 
V. Globe & Rutgers Fire Ins. Co., 
168 N.E. 834, 837, 252 N.Y. 75. 
Phranee employing the word "trip” 

and of which more recent adjudica¬ 
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tions have not been found see 64 C.J. 
p 1312 notes 29-35. 

56. N Y.—Pier v. Finch, 24 Barb. 614, 
516 

57. N T —P R Royster Guano Co 
V Globe & Rutgers Fire Ins. Co , 
168 NE 834, 836, 252 NY. 75 

Zn the postal serTlo* the term 
"trip" IS technical, and refers to the 
wagon which will carry the whole or 
part of the dispatch, that Is. the mass 
of matter to be sent to a certain place 
at a certain time.—Utah. N. A C. 
Stage Co. V. U. S . 39 Ct Cl 420, 438. 

58. N Y—Pier v. Pinch. 24 Barb. 614, 
616. 

59. N Y —F S Royster Guano Co v. 
Globe & Rutgers Fire Ins. Co., 168 
NE 834. 836. 252 NY. 75—Pier v. 
Finch, 24 Barb 614, 516. 

60. NY —Kelly v. New York City R 
Co., 104 N.Y.S. 661, 665. 119 App 
Div. 223. 
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TROMBONE 


in this sense it conveys the idea of tran spoliation 
in one direction,the performance of sorviet* both 
ways being a round trip.®2 

The verb “to trip” is defined as meaning to make a 
false step; to catch the foot; to stumble to cause 
to stumble or take a false step;®^ to cause to lose 
the footing, as by suddenly checking the motion of 
a foot or leg; to throw off balance.®® 

As a mining term, “trip” is defined in Mines and 
Minerals § 3 h. 

TRIPLE'TAPE FTJSB. See 37 C.d.S. j> 1418 note 
43. 

TRIPLICATE. Threefold; triple; made in three 
identical copies or the like.®® 

TRIPPING-. Ill inechnnics, “tnj>j)ing” consijst.s in re¬ 
leasing or setting free some nieehanism.®" 

TRISTIBUS ET TAOITIS NON FIDUNTUR. Se e 

64 C.J. p 1312nofe 48. 

TRITURATE. To grind; to pulverlr.e.®^ 

TRIVET. A three-l(‘gged stand; especially, a tri¬ 
pod to hold cooking-vi'ssel.s near ii fire.®'* 


TRIVIAL. Trifling; inconsiderable; of small worth 
or importance.^® it has been distinguished from 
“material” see 57 C.J.S. p 451 note 70. 

TRIWEEKLY. Occurring or appearing every three 
Weeks or three times a week; as, a triweekly iiews- 
X>aper.7l 

TROLL, f^ee Pish § 1. 

TROLLEY. The word “trolley” comes from the 
middle English word “trollen,” or the old French 
word “troller,” ineaiiing to roll or wander about, 
and, while it had other ineaniiigs, it cairie to refer 
to several types of small vehicles including those 
used in shops and mines which ran on oveihead 
wires or rails,’^^ cerise the term came to 

refer to slri'etears which run on rails and draw 
their jirojielling jiower from overhead electric 

wires.^3 

Phrases employing the word “trolley” are set out 
ill the note.'^ * 

TROMBONE. A powerful brass insfnmieiit of the 
trumpet kind, thought by some to be the Hiicient 
saekhul, consisting of a tube in tliree ])urts, bent 
twice upon itself and ending in a bell.7"» 


61. NY—Kelly v New York ("itj 
Ry C’o. }>4 NE 6C9, .'i70. 192 NY 
97 

04 C J p 1.112 note 27. 

62. NY—Kelly v New' York Titv 

R. Co. 104 NY.S, 6fil. 119 App. 
Div. 223 

63. Mo—.Johnston v City of SI 

liOUls, App„ 138 S W 2d GGfi. 671 

64. Mo—Johnston v City of St 

Liouis, supra. 

65. Mo.—Johnston v Citv of St 

Jjouis, supra 

Tf«x,—SouthweatiTn Greyh<nind I.ines 
V. IMckaon, Civ.App, 21'.) S,W.2d 
692, 594 

66. Wehstor New Int D. 

“Triplicate original” see f«7 C J.S p 

527 note 63. 

67. US.—^DulT Mfff. Co, v. Forg-le, 

CCPa, 78 F 626, 631 

Tripping plate 

A plate which performs the func¬ 
tion of tripping-— I>uff Mfg Co. V 
Forgie, supra. 

68. US—I.ewis German & Co v. U. j 

S. , C.C.NY, 128 V 407, 468 

89. U S—U ,S V. Hunt Deiderich, 19 
CCI*A, Cu.stoms, 156, 157. 

70. Black L. I> 

Phrases employing the word and of 
which more recent adjudicatinn.s have 
not been found see 64 C.J. p 1312 
notes 53-59. 


71. Webster New Tnd 11 
(•1 C J p 1313 note 61. 

73. (la—Th(>nip.son v. Georg in Pow¬ 
er Co, 37 .SEi'd 622. 630, 73 Ga 
App f)87. 

73- Ga-—Thompson v. Georgia I’ow-- 
er Co . supra 

74. Trackless trollev 

(1) The tra(klcs.s trolley comes 

from the al reetcar. The pow'er pro¬ 
pelling .wystem la the same for each 
A trackless trolley derives its power 
from stationary pJan(.s through con¬ 
tact with overhead electric wires, the 
main differenee betw’een a strec^tcar 
and a trackless trolley being that a 
streetcar operates only on rails while 
a trackle.sH trolley operate.s on pneu¬ 
matic tirc.s—Thompson V. Georgia 
I'ower Co , supra. i 

(2) The word “automobile” does 
not include a trackless trolley, a.s 
stated In Motor Vehicles j 1 b (2). 
Other phrases 

(1) “Trolley service wire” i.? an 
insulated wire used to transmit elec¬ 
tricity from the feed wire of an ♦•le<-- 
tric trolley system to the trolley 
W'ire.s—Gentzkow V Portland Ry Co, 
102 P 611, 616, 54 Or. 114, 135 Am S R 
S2J 

(2) “Trolley stand" Is the mi nns 
by which the trailing arm, carried 
above a trolley car, is hinged and 
pivoted to the car, with a capacity 
for lateral and vertical movement, 
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and IS presHC'd upward by some suita¬ 
ble spring—Morrill v Robert White 
Engineiring Co. CCN.Y, 138 p’’. 6S, 
71--Thomp.si)n-HouHt()ii Electric Co. 
V Kehsey Elect n<- Rv Specialty <^o.. 
Conn, 76 F 100.5, 1006, 22 C,C A, 1. 

(3) "Trolb-y .“i.vstem'' is a term 
which, when used with reference to 
strict r.'iilroud.'^, ha^ been said to im¬ 
ply the use of a stationary engine 
and overhead wires strung on poles 
— Ilooiier V ilaUiMore City Tass R 
Co, 37 A 35.9, .161, 85 Atd 509. 514. .38 
LR.A. 509—64 CJ p 131.3 note 73. 

{4) "Trolley -W’lre.s;" tn electric 
railway.s, heavy copper wires, sus¬ 
pended over the center of each truck 
and parallel therewith, and with 
whic-h the trolleys of the curs are in 
contact to rect'lve the current for 
propelling the <ars—Gentzkow v 
I'ortland Rv Co, 102 P. 014, 616, 51 
Or, 111, 135 Am.S R, 821. 

75. U.S.—S. v pears. Roebuck & 

l\>. 23 I'tCuatApp, 348, 351. 

more detailed deecrlptloa 

The middle part, bent double, slips 
into the outer parts, as in a tele¬ 
scope, HO that by change of the vi¬ 
brating length any tone within the 
compass of the instrument (which 
may be bass or tenor or al'to or even, 
in rare in.starieo.s, soprano-) is com¬ 
manded It <'an .slide from noto to 
note as smoothly a.s a violin. Softly 
blown, it has a rich, and mellow 
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TBOOFEB. A term said to include only persons objects bung together on a wall, or any collection 
regularly enrolled in some troop of cavalry."^® of objects typical of some event, art, industiy, or 

TROOPS. Defined sec Army and Navy § 1. knowledge; a memento or memorial.?" 

TROPHY. Anything taken from an enemy and TROUBLE, In general, that wliich causes disturb- 
shown or treasured up in proof of victory; a prize ance, annoyance, or the like.?® 
or token of victory in any contest ; hence, a ihemento 

of victory or success. Also, an ornamental group of TROUT. See P’lsh § 1. 

sound.—U S. V. SofiTs. R<»a.u«k & Co., 77. U..^—in rt- Vcirtfx Cup Co. Oust flmd .soo lin-ctnclty S 1. nnd Tt-lc- 
supra. I’atApp, 8.1 F L’d 821, 822. graphs. Telephones, liadiu and Tel- 

76. S.C.—Southwell V. llarhy, a? S. 78. Webster New Int D. eMSion § 4. 

C.L. 180, 181. “Trouble shooter,” also called “trou- 

64 C.J. p 1313 notes 77, 78. ble hunt( r” or “trouble man,” de- 
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TROVER AND CONVERSION 

This Title includes dealings with personal property of others, without authority, in a manner in¬ 
consistent with the rights of the owner or other person entitled to immediate possession, by wrong’- 
fully taking or retaining possession, altering the nature, quality, condition, etc., thereof; justification 
or excuse for such acts; nature and extent of liability for such conversion; and actions of trover, bail tro¬ 
ver, and like actions for damages for conversion. 

MAtten not in this Title, treated elNenhere in thin nork. see DeNcriiitive-Mord Index 

Avaly sis 


I. DEFINITIONS, §§1^2 

II. NATURE AND ELEMENTS OF CONVERSION IN OENERAL, §§ 3~10 

III. PROPERTY SUBJECT OF CONVERSION, §§ 11-33 

IV. ACTS CONSTITUTING CONVERSION AND LIABILITY THEREFOR, §§ 34-62 

V. ACTIONS FOR CONVERSION, §§ 63-201 

A. In General, §§ 63-88 

B. Jitrisdiction, Venue, Partie.s and Preliminary Prockedincs, §§ 89-94 

C. Pleading, §§ 95-1 IS 

D. Evidence, §§ 116-136 

E. Trial and Judgment, §§ 1.37-160 

F. Damage.^, §§ 161-201 

Vr. BAIL TROVER, §§ 202-242 
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TROVER & CONVERSION § 1 

I DEFINITIONS 


§ 1. Conversion 

Conversion is an unauthorized assumption and exer¬ 
cise of the right of ownership over goods or personal 
chattels belonging to another, to the alteration of their 
condition or the exclusion of an owner’s rights. 


Conversion Is “an unauthorized assumption and 
exercise of the right of ownership over goods or 
personal chattels belonging to another, to the altera¬ 
tion of their condition or the exclusion of an own¬ 
er’s rights.”^ The legal wrong denominated “con- 


1. Ala — ^W. E. Herron Motor Co. v i 
Maynor, 167 So. 793. 232 Ala. 319. 
Kan — Oorpiia Jturls olted in. Kod^ers | 
V. Crum. 215 P.2d 190. 193. 168 Kan j 
668—Corpus Juris quoted lu 
Dougherty v. Norlin, 78 P.2d 66. 
66. 147 Kan. 665— Corpus Juris 

quoted in Taylor v. Mi.s.‘i<)uri Cen¬ 
tral Type Foundry Co., 63 P.2d 815, 
819, 143 Kan 176. 

Mo—Kegan v I’ark Bank of St Jo¬ 
seph, 8 S.W.2d 868, 871, 320 Mo 
623—State v. Pate, 188 SW 139, 
141, 268 Mo. 431— Corpus Juris 

q.uoted in Blum v Frost, 116 S W. 
2d 641. 646, 234 MoApp 695 
NY—Hinkle Iron Co v Kohn, 171 
NY.S 537, 638, 184 App Div. 181 
—Hutchings v. Torrey, 11!) N Y S 
2d 119, 121, 203 Mise. 1038—In re 
Di Crocco'a Estate. 12 NY .S.2d 276. 
278, 170 Misc. 826—McClreevey v. 
New York Cent R Co, 256 N Y S. 
211. 214, 143 Mi.se 619—Bloom v 
Wiener, 239 N.Y S. 67 1, 676, 135 
Misr. 757 

Okl—Wade v Ray. 168 447, 449, 

67 Okl 39, LR.A 1918B 790 
S.C—Ray V, Pilgrim Health & I^ifo 
Ins. Co, 34 SE2d 218, 219. 206 
SC. 344—^J’owell v. A K Brown 
Motor Co„ 20 S E 2d 636. 637, 200 
S C. 75—Neel v. Clark. 8 S E 2d 710, 
742, 193 S C 412—C\)mmertjial Cred¬ 
it Co V. Cook, 164 SE 17, 19. 165 
SC 387 

Tenn—^^Va^ter.s v. Boswell, 279 S.W. 

793. 795, 162 Tenn 476 
Tex—Ashbrook v Hammer, Civ App, 
106 .S.W,2d 776, 778 

Utah —Mad.sen v Madsen, 269 P. 132, 
131, 72 Utah 96 

WVn—State v Holley, 177 SE 302. 

303. 116 W Va 464 
66 C J p 11 note 2, 

Equitable conversion see Conversion 
SS 1-59. 

Other dsftaltions 

(1) Any distinct act of dominion 
wrongfully exerted over one’s prop¬ 
erty, In denial of his right, or Incon¬ 
sistent with It 

Cal.—Zaslow v, Kroenert, 176 P.2d 1, 
6, 29 Cal 2d 641, followed In Kroen¬ 
ert V Zaslow, 178 P 2d 8, 29 Cal 2d 
878—Cruiier v Pacific States Sav 
Doan Co, 88 P 2d 137. 139, 13 
Cal.2d 144—Susumu Igauye v. 
Howard, 249 P 2d 668, 661. 114 Cal. 
App.2d 122. 

Colo—Dorns v. San Luis Valley Fi¬ 
nance Co , 7 P.2d 407, 408, 90 Colo 
209—Lutz V. Becker. 2 P.2d 1081, 
1082, 89 Colo. 360—i’ennsylvania 


Fire Ins Co. v. Levy. 277 P. 779, 
780, 85 Colo. 665, 75 ALU. 1416— 
Lininger Implement Co. v. Queen 
City Foundry Co., 216 P. 627, 629, 
73 Colo 412. 

Conn.—Coleman v. Francis, 129 A 
718. 719. 102 Conn. 612. 

Del.—Drug. Inc, v. Hunt, 168 A, 87, 
93, 6 W W.IIarr 339. 1 

Ga—Comer v. Rome Chevrolet Co , | 
161 SE 678, 679, 40 GiuApp 820 
Idaho—Klam v. Koppel, 118 r.2d 
729, 63 Idaho 171. 

Iowa.-—Ooeman v. l^ive Stock Nat 
Bank, 29 N W 2d 628. 238 Iowa 1088, 
10 ALR2d 452—Leonard v Sfh- 
man. 220 NW 77. 78. 206 Iowa 
277—Mulenix v. Fairfield Nut Bank 
of Fairfield, 209 N W 432, 433. 203 
lowu 897—Iowa P'arm Credits (\> 
V. I’eople's Suv Bank of Menlo, 192 
N.W 139, 141, 196 Iowa 967 
La —Edward.s v. Max Thieme Chevro¬ 
let Co, API*. 191 So 669, 671. 

Mich —Nelson v. Texas Co., 239 N.W 
289. 291. 266 Mich 65 
Mo—Good Roads Machinery Co. v. 

Broadway Bank. 267 S W. 40, 42. 
Mont—Lalilntt v. Bunston, 277 1’ 
805, 806, 84 Mont 579—Englehart 

V Sage, 236 P. 767, 768, 73 Mont 
139, 40 ALR 690—Swords v Occi¬ 
dent Elevator Co, 232 P. 189. 192, 
72 Mont. 189—Interstate Nat. Bank 
V. McCormick, 214 p. 949, 961, 67 
Mont. 80, 34 A.L It 721 

Nch—lessen v Blnckard, 65 NW2d 
346, 159 Nch 103—Indiana Harbor 
Belt R. Co. v. Alpirn, 296 N.W. 158. 

I 162. 139 Neb. 14. 

N.M.—State v. First Nat. Bank, 30 
T’.2d 728, 730, 38 N M 225. 

N.Y—Meyer v. Price, 165 N E. 814, 
819, 250 N.Y. 370—Employers’ PTre 
In.s Co v Cotton. 166 N.E 629, 630, 
245 N.Y. 102—Sears v. Sovie, 143 
NY.S 317. 318, 158 APP Div. 102 
—Kaufman v. Provident Sav Bank 
& Trust Co. of Cincinnati, 23 N 

V S.2d 637, 644, affirmed 31 N Y S 2d 
I 6G4, 263 App.Dsv 703, appeal denied 

32 N.Y.S2d 129. 263 App Div. 809 
N D,—Cunningham v. Lahr Motor 
Sales Co., 198 N.W. 347. 348, 50 N. 
D. 846. 

Ohio—North Canton Bank v. Cockliri, 
187 NE 638, 6.39. 46 Ohio App 27 
—Bear v. Colonial Finance Co, 182 
NE. 621. 523. 42 Ohio App 482 
Okl—Magic City Steel & Metal Curp 

V Mitehell, 265 P 2d 473. 474— 

Champlin Refining Co v. Aladdin 
Petroleum Corp . 238 P.2d 827, 830, 
205 Okl, 524—Hall v Deal, 234 
I’.2d 384, 387, 206 Okl. 46—Brown 
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V Highy, 127 P 2d 195. 197. 191 Okl. 
173—Corpus Juris oltad iu Ameri¬ 
can Nat Bank of Enid v. Crews. 
126 r.2d 733, 744, 191 Okl 53— 
Smith V. WMxson. 123 P 2d 250, 251. 
190 Okl 314—American Nat. Bank 
of Wetumka v. Hightower, 87 P 2d 
311. 316, 184 Okl. 294—Farmer’s 

Nat. Grain Corporation v. Klrken- 
dall, 79 r.2d 570, 671, 183 Okl. 17 
—Mad wine v. Osage Supply Co, 
68 1* 2d 131, 133, 177 Okl. 200— 
Piigh-Blshijp Chevrolet Co. v. T)un- 
can, 65 1» 2d 100.'?. 1006. 176 Okl. 
310—I^ederal Nat Bank of Shaw¬ 
nee V Lmd.sey, 43 P 2d 1036. 1037, 
172 Okl 30—Shefts Supply v. 
Fischer. 41 P 2d 902. D0.3. 171 Okl. 
72—Belcher v. Spohn, 39 P.2d 87, 
89, 170 Okl 1.39—Wilson & Co v. 
Russell, 290 P. 1106, 1107, 144 Okl 
284—CasHity v. First Nat Bank. 
287 P 392. 394, 143 Okl 42—George 
\V Brown & Sons State Bank v. 
Polen, 270 1’ 9, 11. 132 Okl. 121— 
Wilson Motor Co v. Dunn, 264 P. 
194. 198, 129 Okl 211, 57 A,Ij R. 17 
—First Nat Bank v, Stockton, 24 5 
P. 638, 640, 117 Okl. 120—Atehison, 
T & S F R (*o V. Tulsa pLlg, Reel 
& Mfg Co , 225 P 696, 698, 99 Okl. 
40—Buttalo Fanners’ Co-op Eleva¬ 
tor Co. V Harmon. 218 P. 698, 699, 
96 Okl. 138—Oklahoma State Bank 
of Enid V Buckner, 217 I\ 189, 190, 
90 Okl 109—Mostley v Coleman, 
212 P 4.31, 4’{3. 88 Okl. 118—4"lark 

V. Sink Oil Co. 211 1’ 496, 501, 88 
Okl. 56--Collin.sville Nat. Bank v. 
E.sau, 176 P 614, 515, 74 Okl 46— 
Mayo v Thede, 175 I’. 34 8, 349. 73 
Okl. 181—First Nat Bank v City 
Nat. Bank. 175 1’. 253. 254, 71 Okl. 
62—Sivils V. Aldridge. 162 P. 198. 
199, 62 Okl 89—McCracken v. 
<Mine, 154 I’. 1174, 1175, 66 Okl. 37. 

Or—William.s v International Har¬ 
vester Co.. 141 P.2d 837, 841, 172 
Or 270. 

.S.C—.Spencer v. Pir.st Carollnas 
Joint-Stock Land Bank of Colum¬ 
bia. 166 SE. 731. 732. 167 S.C. 36. 
Tex—Staats v. Miller, Civ App,, 240 
S.W.2d 342, 344, reversed on other 
grounds, Sup , 243 S.W 2d 686— 
Wallace v Burson, Civ App., 86 S. 

W. 2d 803, 806 

Tex —R—F Finance Corporation v. 
Jones, Clv.App,. 50 S.W.2d 475, 477 
—American Surety Co, of New 
York V Hill County, Clv.App., 264 
S.W. 241, 246—Texas & N. O. R. Co. 
v. Patterson & Roberts. Civ.App,, 
192 SW. 585, 5X7—Copeland v. 

Porter, Civ App , 169 S W. 915. 916. 




§1 TROVER & CONVERSION 89 C.J.S. 

version” is any unauthorized act of dominion or . property belonging to another in denial of. or in- 
owncrship exercised by one person over personal j consistent with, his right.^ 


AV.Va—Pine & Cypress Mff?. Co. v. 
American Engineering & Construc¬ 
tion Co.. 125 S.E 375, 377, 97 W.Va. 
<171. 

Wl8—Heuer v. "WieHe, CO N.’W.2d 385, 
386, 265 WiK C—AdaroK v. Maxey, 
252 NW. 698. COO, 214 Wis. 240. 

65 C.J. p 11 note 2 fa] (4) 

(2) A wrong done by an unauthor¬ 
ized act which deprives another of 
Ills proi»er(y permanently or for an 
Indellnitc time 

Ill—Donn V, Auto l^eab'r.s Tnv Co.. 
47 N.E2d 668. 318 111 App 95, re¬ 
versed on other grounds 52 N E2d 
695. 385 in. 211 

Mont—llarn v. Isaac 197 P.2d 137,1 
141. Ill Mont. 152 I 

65 C.T. p 11 note 2 |a] CO | 

(3) The unlawful and wrongful ex¬ 
ercise of dominion, ownership, or eon- ] 
trol by one person over the property 
of another to the exclusion of the 
c'xercise <if the same rights by own- 
c‘i‘, cither permanently or for an In- 
cb'flnlLe time. 

Okl.—Pugh V. Hassell. 242 r.2d 701, 
702, 206 Okl. 290—-dritllth v. Me- 
Knde. 108 P.2d 109, 110. 188 Okl. 
227—First Nat. Hank v. Melton & 
Holmes, 9 P.2d 703, 707, 166 Okl. 63. 
Tex-—Minter v Sparks, Oiv.App , 246 
S.W.2d 964, 966, error refused no 
reversible* error—Hradley v. Mt- 
Xinzie, Civ App, 226 S W.2d 458, 
460—General Motors Aec'eptanee 
Coip. V. Boyd, Civ App , 120 S.'W.2d 
481. 489—Boyd v Martin. Civ App.. 
119 S W 2d 1110. 1112—Zerr v How¬ 
ell. ('IV. App. 8'S SM^^2c^ 116, 118— 
Stidham v Lewis, Civ,App , 23 S. 
W 2d 851. 852—Compton v. Far¬ 

rington. ('iv.App . 16 S.IV 2(1 345, 
346—Prance v. Gibson, Civ App , 
]01 S.U'. .536 

(1) A conversion in the sense of 
the law of trover, consists either in 
the aiipiopriation of the thing to the 
parlv's own and l)eneficlal enjoyment, 
or in its destruction, or in exerei.sing 
dominion over it. in exclusion or dc*fi- 
anee of the plaintiff's right, or in 
withholding the pos.^essk)n from the 
plaintiff, under a claim of title jneoti- 
Mstent with hi.s own. 

AJh—G eneva Gin Ar Storage Co v 
Jtawls, 199 So 7.34, 735. 240 Ala, 320 
--Vmerican Hy Express Co. v 
Hendc-rson. 107 So 746, 749. 214 
Ala 268—First Nat, Bank v. Mor¬ 
gan, 101 So 403 405, 213 Ala. 125 
Ark—Meyers v Meyers, 216 SW.2d 
.54, 5,5, 214 Ark 27.! 

Idaho—Carver v Ketchum, 26 P 2d 
139. 141, 53 Idaho 595. 

Ind.—Shank Fireproof M'arehouse Co 
V, Harlan, 29 N F. 2d 1003, 1005, 108 
Ind.App. 592—Sullivan & O'Brien v. 
Kennedy’. 26 N.E 2d 267, 268, 107 
Ind.App. 467—Prudential Ins. Co. of 
America v. Thatcher, 4 N.E.2d 574, 


577, 104 Ind.App. 14—Beaver Prod¬ 
ucts Co, V. Voorhees, 142 N.E. 717, j 
81 Ind.App. 181. : 

Utah.—Christensen v. Pugh, 36 P 2d | 
100, 102, 84 Utah 440. 

65 C J. p 11 note 2 [aj (1). | 

(5) A conversion in the hroad .sense 
con.sists of an ait of willful Interfer- j 
ence with any chattel without lawful 
justification, whereby any person en- ' 
titled thereto is deprived of the pos¬ 
session of it 

Del.—Van Dyke v Pennsylvania H. 

Co, 86 A 2d 346, 352, 7 Terry 629. 
Minn—Lar.Mon v. Archer-Danlels- 

Midland Co.. 32 N AV.2d 649, 650, 226 
Minn. 315 

■Wash—Martin v Sikes, 229 r.2d 546, 

6 49, 38 Wa.sh 2d 274. 

(6) Conversion is dealing by person 
with chattels not belonging to him m 
manner inconsistent w'lth owner’s 
rights.—Carver v. Ketchum. 26 P.2d 
139. 141, 53 Idaho 595—Schlieff v 
Blstline, 15 P 2d 726. 728, 52 Idaho 
a.") 3. 

(7) Conver.sion Is unauthorized 
i dealing with the goods of another by 

one in pos.sesHion, whereby the nature 
or quality of the good.s is essentially 
altered, or whereby one having the 
right of po.ssesfeion Is deprived of all 
sub.stantlal use of his goods, tempo¬ 
rarily or permanently—Burchmore 
V H M. Byllesby & Co, 1 N W.2d 
327, 332. 140 Neb. 603—Coulter v 
Cummings, 142 N W. 109, 111, 93 Neb 
646. 

(8) Conversion is any unauthorized 

act which deprives a man of his prop¬ 
erty permanently —Walker v. Ca.s- 
<ade Milk Products Co., 152 r’.2d 603, 
606, 21 Wash 2d 615—Phlllipos v. 

Mihran, 80 1’. 527, 528, .3 8 Wash. 402. 

(9) Conversion l.s the exercise of 
doininioTi over property in violation 
of the rights of the owmer or person 
entitled to posse&suin—Quality Mo¬ 
tors V Buy.s, 225 .SAV 2d 326. 328. 216 
Ark 264—Thomas A'. Westbrook. 177 
SW2d 931, 932, 206 Ark. 841. 

(10) Coruer&ion fonsjsta in appro¬ 
priation or dM.striiction of the proper¬ 
ty of anothei. or in exercising do¬ 
minion over it in defiance of owner's 
rights, or jn withholding posses.sion 
from him under an udv’ersc claim of 
title,—Marlin v W AV. I..anahan & 
Co., 10.5 A 777, 778, 133 Md 525— 
Merchants’ Nat Bank of Baltimore v 
Williams, 72 A. 1111, 1117, 110 Md 
334. .352 

(11) C<inversion consists in unwar¬ 
ranted interlerenee by defendant 
with dominion over property of plain- 

I tiff, from which injury to plaintiff 
results —Eichhorn v. Dc La Cantera, 
255 P.2d 70. 75, 117 Cal.App 2d 60— 
Kee V. Becker, 129 P.2d 159. 162, 64 
Cal.App.2d 466—Hull v. Laugharn, 39 
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P.2d 478, 480, '3 Cal.App2d 310—Fish¬ 
er V, Pickwick Hotel, 108 P.2d 1001. 
1002, 42 Cal.App.2d Supp. 822. 

(12) Conversion l.s any act of own¬ 

ership or exercise of dominion over 
personal property of another in defi¬ 
ance of his rights.—Lindsey v. Com¬ 
mercial Discount Co., 66 P.2d 896, 
897, 12 Cal App.2d 346—^Vuich v 

Smith, 36 r.2d 366, 140 Cal.App. 453. 

(13) Conversion is an appropria¬ 
tion of, and dealing with, the proper¬ 
ty of another as if it were one’s own, 
without right. 

Okl —Daisy-Belle Petroleum Co. v. 
Thomas, 1 P.2d 700, 702, 151 Okl 
94 

Tex—Land v. Klein. GO S.W. 638, 639, 
21 Tex Clv.App. 3. 

(14) Further definitions somewhat 
similar to text. 

Conn.—Bruneau v. W. & W. Transp, 
Co., 82 A 2d 923, 924, 138 Conn. 179. 
N.Y.—Fisher v. Title Guarantee & 
Trust Co., 28 N.Y.S 2d 410, 416, 262 
I AppDiv. 293, affirmed 39 N E 2d 
237, 2S7 NY. 275—In re Barrett's 
I Estate, 82 N.Y.S 2d 137. 

Tex—P'orre.sit v. Burns, Clv.App.. 57 
S W.2d nil, 1112, error dismissed 
65 C J p 11 note 2 [a]. 

AAtoajrm of ];>«nalsvlon 

“Conversion” and “permission** are 
direct antonyms and cannot exi.st 
simultaneously —Hodges v. Ocean 
Accident &, Guarantee Corporation, 18 
S.E.2d 28, 56 Ga App. 431. 

CoxurtructlT* conversion, takes place 
I when a person does such acts in ref¬ 
erence to the goods of another a.‘^ 
amount in law to appropriation of the 
property to himself 
N.Y —Laverty v. Snethen, 68 N.Y. 

622, 524, 23 Am.R. 184, 

Okl—Wade v Ray. 168 P. 447, 449, 
67 Okl, 39. LRA1918B 796. 

65 C J. p 11 note 2 tb]. 

2. Conn.—Brower v. Perkins, 68 A. 

I 2d 146, 151, 135 Conn. 675—Moore 
V Waterbury Tool Co., 199 A. 97, 
100, 124 Conn. 201. 116 A.L R .564 
—New Britain Real Estate &. Title 
Co V. Hartford Acceptance Corpo¬ 
ration, 153 A 658, 659, 112 Conn 
613. 

Mo.— Corpus Juris q.uotad ia Blum v. 
P’ro.st, 116 S.W.2d 541, 546, 234 Mo. 
App. 695. 

N.J.—Mueller v. Technical Devices 
Corp , 84 A.2d 620, 623, 8 N.J. 201 
■ — CkirpuB Juris cited in Manufac¬ 
turer’s Casualty Ins. Co. v. Mmk, 
30 A 2d 510, 512. 129 N.J Law 575. 
N.Y,— Corpus Juris cited ia 160 Real¬ 
ty Corp. V. 1G2 Realty Corp., 113 
NY.S.2d 618, 621, affirmed 113 N 
Y.a 2d 678, 280 App.Div. 762—First 
Nat Bank of Fleiachmanna v 
Creamery Package Mfg. Co., 21 
N.Y.S.2d 976. 
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§ 2. Trover 

Trover is the technical name of the action to re¬ 
cover damages for a wrongful conversion of the personal 
property of another, 

n. NATUEE AND ELEMENTS 

§ 3. In General 

The essence of conversion Is not the acquisition of 
property by the wrongdoer, but a wrongful deprivation 
of It to the owner, whether temporary or permanent; 
In consequence it is of no importance that the defendant 
derived no benefit from his act. 

Conversion is a tort,^ a wrongful act/'* which in 
the nature of things cannot spring from the exer¬ 
cise of a legal right ^ The law of conversion, it 


TROVER & CONVERSION §§ 2-3 

Trover is the technical name of the action to re¬ 
cover damages for a wrongful conversion of the 
personal property of another.^ 

OF CONVERSION IN GENERAL 

has been said, is concerned with possession, not 
title,conversion being an offense against posses¬ 
sion of property.^’ Tt may he either direct or con¬ 
structive,'* and may be proved directly or by in¬ 
ference,!^ The essence of conversion is not the 
acquisition of property by the wrongdoer, but a 
wrongful deprivation of it to the owner,although 
a temporary deprivation wall be sufficient and in 
consequence it is of no importance w^hat subsequent 


RI.—Kaminow v. Cooper-Kenworthy 
lm>.. 89 A 2d 1C5, 167, 79 R I 362. 

S C.~Blanchott v 159 KK 

469. 471, 161 SC 83. 76 A L.R 
1428 

Tox—Bradley v MtKinssie, Civ.App , 
22G SW.2d 458. 460— Corpus Juris 
quoted lu Ashbrook v Hammer. 
CivApp, 106 SW2d 776. 778— Cor- 
pus Juris quoted is. General Mo¬ 
tors Acceptance Corporation v. ‘Wil¬ 
cox, Civ.App., 95 SW 2d 1368, 1369 

"Utah—Christensen v I’uirh, 36 P 2d 
100, 102, 84 Utah 440 

65 C.J. p 11 note 3 

3 . U.S. — Choice v. Texas <.’o, I) C 
Tex , 2 F.Kupp 160 

Cal — Corpus Juris cited in Vuich 
V. Smith, 36 P 2d 365. 140 Cal App. 
453. 

N J.— Corpus Juris cited in Manufac¬ 
turers’ Casualty Ins Co v Mink. 
30 A 2d 510, 512, 129 N J.Luw 575 

5. C—Blanthett v Willi.s, 159 SK 

469, 471, 161 .SC 83, 75 A L li. 

1428. 

65 C J p 12 note 4. 

4. US—Keck I'lnterpri.si'S, Inc, v. 

BraunRchw^eiKcr, J) C.Cal , 108 P’ 

Supp 925. 

Cal,—Horne v Kramer, CO P 2d 851, 
7 Cal 2d 361. 

Ga---Canthers v, Maddox, 55 S E 2d 
775, 80 ('.a Apr> 230 

La.—Bry-Hon v. Hates-Crumley Chev¬ 
rolet Co., App., 171 So 605. 

SC—Ray V. Pilgrim Health & Life 
Ins. Co, 34 S.E2d 218, 206 SC. 314 

65 C.J. p 12 note C 

6. N J — Corpus Juris cited In Man¬ 
ufacturers' Casually Ins. Co v. 
Mink. 30 A.2d 610, 512, 129 JS J 
Law 575. 

5. C.—Ray V, Pilgrim Health & Life 
In.s Co , 34 S E.2d 218, 206 S C. 344 

65 C.J. p 12 note 6. 

6. S C.—Ray v. Pilgrim Health & 
Life Ins Co., supra. 

Tex.—Ashbrook v. Hummer, Civ.App , 
106 S VV.2d 776. 

65 C.J. p 12 note 6, 


Acta constituting conversion sec in¬ 
fra §S 34-62. 

7 . N.T —Heinaman v. George W 
Ilaxton & Son. 2 72 N.y..S 598. 24 2 
App iKv 62—Kaufman v Provident 
Sav. Bank & Tru.st Co. of Cincin¬ 
nati. 23 N Y.S.2d 6.37, afllrmed 31 
N Y.S 2d 664. 263 App I>lv. 70.3. ap¬ 
peal denied 32 N Y.S.2d 129. 263 
AppiJiv. 809--Vungellow v Pla.st 
Side Sav. Rank, J1 N.YS 2d 982. 

Tex—Ashbrook v. Hammer. Civ App , 
106 S W 2d 776— Corpus Juris cited 
in John Ilaneoek Mut. I..ife In.a 
Co V Howard, Civ App. 85 S W'2d 
986, 988 

65 C J p 12 note 7. 

Necessity for title and right to pos¬ 
session in plaintiff see infra 8§ 71- 
76. 

lufrlugement of riglit to possession 

may constitute conversion—Geneva 

IToduetlon Credit Ass’n v. C. S. Mead 

& Co., 290 NYS 445. 248 App.Ulv 

9 10. 

8. NT —Kaufman v. Provident Sav 
P>ank & Trust Co of ('incinnati. 23 
N.Y.S 2d 637, afllrmed 31 N.Y.S 2d 
664, 263 AppUiv. 703, appeal denied 
32 NYS 2d 129. 263 App.Div 809 

Tex—Staats \ Miller, Civ Ajip., 240 
S.W.2d .342. reversed on other 
grounds, Sut), 243 S.W.2d 686— 
Bradley v MiKinzie, CivApp, 226 
S W.2d 458—Itecf v. llanililen, <hv. 
App., 47 S W.2d 375 

9. NY—Kaufman v. Provident Sav 
Bank & Trust <’o of Cincinnati, 23 
Nys.2d 637. affirmed 31 N Y S 2d 
664, 263 AppHiv. 703, appeal di nied 
32 N Y.S 2d 129, 263 App Div 809. 

65 C J. p 12 note 9 

10. Md—Hammond v I)u Boi.s. 101 

A. 612, 131 Md. 116 -I>hIu.s v. 

Fuss, 8 Md. 148. 

11. U S —U. S. V. Rogers & Rogers, 
D.C Minn., 36 F.Supp. 79, appeal 
dismissed, C C.A., 121 F.2d 1019. 

Cal.—Byer v. Canadian Bank of Com¬ 
merce, 65 P 2d 67, 8 Cal.2d 297. 
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Fla.—Star Fruit Co. v. Eagle Lake 
Growers, 33 So.2d 858, 160 Fla 130 
—Wilson Cypress Co. v. Logan, 162 
So 489. 120 Fla. 124. 

Ga—^M'helchel v. Roark, 119 SB. 451, 
31 GaApp. 75. 

Ind—Corpus Juris cited in. Seip v 
Gray, 83 N.E.2d 790, 792. 227 Ind 
52—Shank Fireproof Warehouse 
Co. v Harlan, 29 N E 2d 1003, 108 
Ind App. 692—Steel Const. Co 
Itossville Alcohol & Chemical Corp , 
12 N.E2d 987, 306 Ind.App. 520, 
petition di.smisaed 1C N.E 2d 698. 
106 IndApj). 620—Fagan v. Baliacz. 
1 N E 2d 299, 102 Ind App, 658— 
Chicago, I. & L. Ry. Co. v. I'ope. 
188 N.E. 694, 99 Ind.App, 280. 

Ky—Peoples Nat. Bank v. Guler, 145 
S.W 2d 1042, 28 4 Kv. 702. 

Md.—Saunders v. Mulliniv, 72 A 2d 
720, 195 Md 235. 

Mo.—Milne laimber Co. v. Michigan 
(’em R Co. App, 57 S.W 2d 732 
ND—Taugher v Northern Pao R> 
Co, 129 NW. 74 7. 21 N 1>. HI. 

S I>—Jtich.stein v. Roeseh, 25 K.W.2d 
558, 71 S,I>. 451, 169 A L.K. 98. 

Tex —Corpus Juris quoted in Bradh y 
V. MeKlnzie, Civ.App., 226 S ■W.2d 
458, 460. 

TTtah,—Christen.sen v. Pugh, 36 P.2d 
lOO, 84 Utah 410. 

65 C.J. p 13 note 11. 

Iioss of possession or title 

“Conversion" i.s a law action pred- 
H'atecl on the los.s of possession or 
title to personal chattels through the 
unlawful act of deleiidant.—^Wheaton 
V Chandler, 6 Ohio Supp. 217, re¬ 
versed on other grounds 42 N.E 2d 
193, 68 Ohio App. 474. 

12. Mnh—Even-Heat Go v Wad<* 
Elec Pioduets Co., 58 N.IV 2d 923. 
336 Mich 564. 

N.Y—Pierpoint v. Farnum, 254 N.Y 
S. 758. 234 App.Div. 206. 

Tex —Corpus Juris quoted in Brad¬ 
ley V. McKlnzie, Civ.App, 226 S.W. 
2d 458, 460. 

65 C.J. p 13 note 12. 




§§ 3-4 TROVER & CONVERSION 

application was made of the converted property,or 
that defendant derived no benefit from his act^^ 

In order to constitute a conversion there must be 
either some repudiation of the owner’s right,or 
some exercise of dominion over it inconsistent with 
such right,or some act done which has the effect 
of destroying or changing its character,or, as 
otherwise expressed, there must be a wrongful tak¬ 
ing or a wrongful detention, or an illegal assump¬ 
tion of ownership, or an illegal user or misuser.^^ 
Conversions, it has been said, are of two classes, 
where possession is originally wrongful,and 
where possession originally rightful becomes wrong¬ 
ful by wrongful detention.20 
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§ 4. Necessity for Positive and Tortious Act 

A conversion cannot be accomplished by mere words, 
but only by positive and tortious acts; mere nonfeasance 
or neglect of some legal duty does not amount to a con¬ 
version and will not support an action of trover, 

Mere words, that is, declarations, will not, in and 
of themselves alone, amount to a conversion; it 
must be accomplished by acts.^'l Furthermore, the 
acts alleged to constitute a conversion must be posi¬ 
tive and tortious.22 An act constituting a con¬ 
version need not be accompanied by force or vio- 
lence.23 Mere nonfeasance or neglect of some legal 
duty does not amount to conversion and will not 
support an action of trover,although it may con- 


13. Ind,—^Peoples State Bank v. Kel¬ 
ly, 136 ISr.E. 30, 78 Ind.App. 418. 

Okl,—Sisler v. Smith, 267 P.2d 1081 
—First National Bank v. Melton. & 
Homes, 9 P.2d 703, 156 Okl. 63. 
Tenn.—Bostic & Bostic v. Watson, 2 
Tenn.App. 209. 

Tex.— Corpus juris quoted Ja, Brad¬ 
ley y. McKinzis, Civ.App., 226 S. 
W.2d 458, 460. 

Wis.—Meyer v. Doherty, 113 N.W. 
6T1, 133 Wis, S98. 

DestructLoa of the property is not 
essential to a “conversion.”—Gruber 
V. Pacific States Savings & Loan Co., 
88 P.2d 137, 13 CaJ.2d 144. 

14. Tex.— Corpus juris quoted in 
Bradley v. McKinzie, Civ.App., 226 
S.W.2d 458. 

65 C.J. p 13 note 14. 

Ziack of profit 

In trover suit, defendant’s lack of 
profit or conversion of funds to his 
own use is not decisive answer.— 
Maryland Cas. Co. v. Wolff, 25 A.2d 
6S5, 180 Md. 513. 

15. Cal—^Kee v. Becker, 129 P.2d 
159, 64 Cal.App,2d 466. 

Mmn.—Steller v. Thomas, 45 N.W.2d 
537, 232 Minn. 275—^Borg & Powers 
Furniture Co. v. Beiling, 7 N.W,2d 
310, 213 Minn, 539. 

N.J.—Mueller v. Technical Devices 
Corp., 84 A.2d 620. 8 N.J. 201— 
Farrow v. Ocean County Trust Co., 

2 A.2d S52, 121 N.J.L&W SU —^Pot¬ 
ash Stores V. Bay Development 
Corp.. 192 A. 379, 118 N.J.Law 242. 
Tex.—Morrison v. Farmer, Civ.App,, j 
210 S,W.2d 245, reversed on other 
grounds 213 S.W.2d 813, 147 Tex. 
122—^Lingo Lumber Co. v. Harris, 
Civ.App., 11 S.W.2d 689. 

65 C.J. p 13 note 15. 

16. Minn.—Steller v. Thomas, 45 N. 
W.2d 537, 232 Minn. 275—Borg & 
Powers Furniture Co. v. Reiling, 7 
N.W.2d 310, 213 Minn. 539—Dow- 
Arneson Co. v. City of St. Paul, 253 
N.W. 6, 191 Minn. 28. 

N.J.—Mueller v. Technical Devices 
Corp., 84 A.2d 620, 8 N.J. 201— 
Farrow v. Ocean County Trust Co., 


2 A.2d 352. 121 N.J.Law 344—Pot¬ 
ash Stores V. Bay Development 
Corp., 192 A. 379, 118 N.J.Law 242 
—^First Nat. Bank of Bloomingdale 
V. North Jersey Trust Co., Ridge¬ 
wood, 14 A 2d 765. 18 N.J.Misc. 449. 

Pa.—^Allegheny By-Product Coke Co 

V. J. H. Hillman & Sons Co., 118 
A. 900, 275 Pa. 191. 

S.D.—Richstein v. Roesch, 25 N.W.2d 
558, 71 S.D. 451, 169 A.L.R. 98. 

Tex.—Morrison v. Farmer, Civ.App., 
210 S.W.2d 245, reversed on other 
grounds 213 S.W.2d 813, 147 Tex. 
122—Lingo Lumber Co. v. Harris, 
Civ.App., 11 S.W.2d 589. 

65 C.J. p 13 note 16. 

17. Minn.—^Steller v. Thomas, 45 N. 

W. 2d 537, 232 Minn. 275—Borg & 
Powers Furniture Co. v. Belling, 7 
N.W.2d 310, 213 Minn. 539—Dow- 
Arneson v. City of St. Paul, 253 N. 
W. 6, 191 Minn. 28. 

N.J.—Mueller v. Technical Devices 
Corp., 84 A.2d 620, 8 N.J. 201—Far¬ 
row V. Ocean County Trust Co., 2 
A.2d 352, 121 N.J.Law 344—Potash 
Stores V. Bay Development Corp., 
192 A. 379, 118 N.J.Law 242. 

S.D.—^Richstein v. Roesch, 25 N.W. 2d 
558, 71 S.D. 451, 169 A.D.R. 98. 

65 C.J. p 13 note 17. 

18. Ala.—Consolidated Graphite Cor¬ 
poration V. Kelly, 150 So. 682, 227 
Ala. 516—Woljff V Zurga, 150 So. 
144, 227 Ala, 370—First Nat. Bank 
V. Morgan, 104 So. 403, 213 Ala, 126 
—Davis v. Hurt, 21 So. 468, 114 Ala. 
146. 

S.C.—^Ray V. Pilgrim Health & Life 
Ins. Co., 34 S.E.2d 218, 206 S.C. 344 
— ^Neel V. Clark, 8 S.E.2d 740, 193 
S.C. 412—Commercial Credit Co. v. 
Cook, 164 S.B. 17, 165 S.C. 387. 

65 C.J. p 13 note 18. 

1». Conn.—Moore v. Waterbary Tool 
Co., 199 A. 97, 124 Conn. 201, 116 
A.L.R. 564—Coleman v. Francis, 
129 A. 718, 102 Conn. 612. 

20. Conn.—^Moore v. Waterbmw Tool 
Co., 199 A. 97, 124 Conn. 201, 116 
A.L.R. 564—Coleman v. Francis, 129 
A. 718, 102 Conn. 612, 

534 


21. Ala.—Jenkins v. Holly, 86 So, 
390, 204 Ala, 519. 

65 C.J. p 13 note 19. 

22. "U.S.—Keck Enterprises, Inc., v. 
Braunschweiger, D.C.Cal., 108 P. 
Supp. 925. 

Cal.—^Home v. Kramer, 60 P.2d 854, 
7 Cal.2d 361. 

Md.—^Western Maryland Dairy v. 
V. Maryland Wrecking & Equip¬ 
ment Co., 126 A. 135, 146 Md. 318. 

N.J.—Mueller v. Technical Devices 
Corp., 84 A.2d 620, 8 N.J. 201—Par- 
row V. Ocean County Trust Co., 2 
A.2d 352, 121 N.J.Law 344. 

N.D.—Nye v. Johnson, 4 N.W.2d 819, 
72 N.D. 95—’Parmers’ State Bank 
of Knox V. Bowles, 203 N.W. 903. 
52 N.D. 553, 40 A.L.R. 377. 

R.I.—Corpus Juris quoted iu Nestle- 
Lemur Co. v. Comgan, 198 A. 360, 
363, 60 R.I. 312, 116 A.L.R. 867. 

Yt.—Cone v. Drohat, 85 A.2d 498, 117 
Yt. 101—Dansro v. Scribner, 187 A. 

j 803, 108 Yt. 408. 

65 C.J. p 13 note 20. 

23. La.—^Yictor v. Fairchild Motor 
Corp., App., 8 So.2d 566. 

Md.—Saunders v. Mullinix, 72 A.2d 
720, 195 Md. 235. 

24. U.S.—Corpus Juris cited in God¬ 
dard V, Metropolitan Trust Co. of 
California, C.C.A.Cal., 82 F.2d 902, 
904—Lambros Seaplane Base v. The 
Batory, D.C.N.T., 117 F.Supp. 16. 

Cal.—Emmert w United Bank & 
Trust Co. of California, 57 P.2d 963, 
14 Cal.App.2d 1. 

Ill.—Mclnerney v. Nachman, 3 N.E.2d 
105, 286 IlLApp. 477. 

Me.—Rutland v. Boston & M. B. Co., 
9 A.2d 131, 136 Me. 328. 

Md.—^Western Maryland Dairy v. 
Maryland Wrecking & Equipment 
Co., 126 A. 135, 146 Md. 318. 

Neb.—American Surety of New York 
V. Smith, Landeryou & Co., 4 N.W. 
.2d 889, 141 Neb. 719. 

N.D.—^Nye v. Johnson. 4 N.W.2d 819, 
72 N.D. 95—^Farmers’ State Bank 
of Knox V. Bowles, 203 N.W. 903i 
52 N.D. 553. 40 A.L.R. 377. 
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stitutc sufficient ground to maintain an action on the 
case. "5 Likewise, a mere breach of contract does 
not constitute conversion,^’^ although resulting in a 
loss of property. 

§ 5. Want of Consent of Owner 

Nonconsent to the possession and disposition of the 
property by the defendant is indispensable to a conver¬ 
sion. 

In order tn constitute conversion, nonconsent to 
the possession and disposition of the property by de¬ 
fendant is indispensable.28 However, the property 
need not ha\ c come wrongfully into the possession 
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of the party making the conversion.25 Except 
where it is obtained by duress,3® or from one lack¬ 
ing capacity to consent,31 or is obtained,32 or acted 
on,33 fraudulently, if the owner expressly or im¬ 
pliedly assents to or ratifies the taking, use, or dis¬ 
position of his property, he cannot recover as for a 
conversion thereof ;3i and this is true although de¬ 
fendant exceeded the power given him.35 

§ 6. Manual Taking and Asportation 

Neither actual manual taking nor asportation It an 
essential element of conversion. 

Neither actual manual taking3G of property by 


Or— Corpus Juris cited in Williams 

V. Tntf'rnational Harvester Oo , 141 
P 2d 837. 17L- Or 270 

R I.— Corpus Juris quoted in Nestle- 
I.icmur Co ^ C^ornpran, 198 A 300, 
363. 60 RI 312, 116 AT.K 807. 

Tex—Texa.s «<: N O R Oo v Pat- 
ter.son & Roherts, Civ App., 192 .S 

W. 585. 

Vt —Wetmore v B W. Hooker Co, 
18 A 2d 181, 111 Vt 519—Dan.^ro v 
Prnhner, 187 A. 803, 108 Vt 408. 

65 C J. p 14 note 21 

Deprivation of opportunity to re¬ 
move oil and gras from rontaining 
soil does not constitute conversion — 
Eadus V. Hunter. 256 N VV. .323. 268 
Mich 233. 

The duty not to convert property 
or funds of another inheres m fa<‘t 
of owner.ship of such property m 
such other person.—May v City Nat 
Hank & Trust Co., Okl., 258 l’.2d 94,') 

as. Ill —Mclnernoy v. Nachman, 3 
N.E2d 10.''), 2SG Ill App 477. 

RI —Corpus Juris quoted In Nestle- 
Lemur Co v. Corrigan, 198 A 360, 
3G3, 60 R.I 312, 116 A.L H, 867 
65 C.J. p 14 note 22 

26. Cal—Ernmert v. United Hank & 
Tru.st Co. of California. 57 I’ 2d 
963, 14 Cal.App 2d 1 
Md—-Western Maryland Hairy v. 
Maryland Wrecking & Equipment 
Co., 126 A. 135, 146 Md. 318 
N.P.—Farmers’ State Hank of Knox 
& Howies, 203 N.W. 903, 62 N.D 
553. 40 A L, R. 377, 

Or—'Williams v. International Har¬ 
vester Co., 141 r.2d 837, 841, 172 
Or. 270. 

Pa—Lee Tire & Rubber Co. v. Hon- 
holtzer, 81 Pa.Hiat. & Co. 218, 38 
Del Co. 331. 

6.5 C J. p 14 note 23. 

Tailure to enter into lease 

Where oil and gas les.sees paid con¬ 
sideration to lessors for extension 
of lease, and lessees recorded original 
lease taken from escrow, lessors were 
not entitled to damages for conver¬ 
sion for failure to enter into new 
lease, where les.sors retained consid¬ 
eration and there was no fraud on 


part of lessees.—^Eadus v. Hunter. 

256 NW. 323. 268 Mu-h 233 

27. Wi.s—Lund V. Keller, 233 NW 
769, 203 Wis 4.58 

65 C ,1. p 14 note 24. 

28. XT S — Corpus Juris cited lu 

Adair v. Reorganization Inv. Co., 
CCA Mo. 125 r-M 901. 90.5. 

Cal — Corpus Juris quoted In French 
V Smith Hooth Usher Co, 131 1’ 
2d 863, 866, 66 Cal App 2d 23. 

Okl —Corpus Juris quoted iu Farm¬ 
er’s Nat. drain Corporation v 
Kirkendull, 79 P 2d 670, 671, 183 
Okl 17 

SC— Corpus Juris quoted in W’^il- 
liams V. Haverty Furniture Co.. 
188 S.E. 612, .514, 182 S.C. 100 

ST)—Hiesmann v. Hlack Hills XTnit-j 
od Mining Co., 264 N.W. 618, 64 S. 
D 82 

Trnn —New York Life Ins, Co. v 
Hank of Commerce & Tru.st Co , 111 
S W 2d 371, 172 Tenn 226. 115 A 
L.H f)43. 

Tex—Staats v. Miller, Civ.App., 240 
S W 2d 34 2. reversed on other 
grounds. Sup, 243 S.W.2d 686. 

6.5 C .1 p 14 note 25. 

29. Okl—Federal Nat Hank of 

Shawnee v. Lindsey, 43 I’.2d 1036, 
172 Okl. 30. 

30. Miss—^Latimer v. Stubbs, 161 

So. 869, 173 Miss 436. 

31. Miss.—Latimer v. Stubbs, su¬ 

pra. 

32. Miss—I.(atimer v, Stubbs, supra. 

33. Miss.—Latimer v. Stubbs, su¬ 

pra. 

34 . Tvla—Clay County Abstract Co 
V. McKay, 147 So 407, 226 Ala. 394 

Cal —Watson v Commonwealth In.s 
Co. of New York, 63 I*.2d 296, 8 
Cal 2d 61— Corpue Juris cited in 
Farrington v. A. Teichert & Son, 
139 r.2d 80, 83, 59 Cal App 2d 468 
— Corpn* Jurl* quoted in Fren< h 
v. Smith Booth Usher Co.. 131 P. 
2d 863, 866, 66 Cal.App.2d 23. 

jll —Mclnerney v. Nachman, 3 N E 2d 
105. 286 lll.App. 477. 

Mass—Edinburg v. Allen Squire Co., 
12 N.E.2d 718, 299 Mass. 206. 
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Mich —Corpue Juris cited in Crow¬ 
ley V Atkinson’s Estate, 29 6 N.W. 
864. 867, 297 Mich 15. 

Miss—Corpue Juris cited In Latimer 
V .Stubbs, 161 .So. 869, 173 Miss 
436. 

Mo—Kegan v Park Hank of St. .To- 
seph. 8 SW2d 858, .320 Mo 623 

Neb—^Rurchmnre v H M Hyllesby 
& Co. 1 NXV2d 327, 140 Neb. 603 

Okl -—Corpus Juris quoted in Farm¬ 
er’s Nat. Crain Corporation v. 
Kirkendall. 79 P 2d 670 671. 1 83 

Okl 17, followed in Farmer's Nat 
Crain Corp. v. Singree, 79 P 2d 
572. 183 Okl 18. 

Pa—Porter v Levering. 199 A. 4 82. 
330 I»a. 392 

SC—Corpus Juris quoted In Wil¬ 
liams V Haverty Furniture Co.. 
188 S E 612, 614, 182 S C 100. 

Tex.—Mill.s V. (^lark, Civ App, 257 
S W 2d 746, error refu.sed no re- 
ver.sible error 

TTtah—Christen,sen v. Pugh. 36 P.2d 
100, 84 Utah 440. 

66 C J. p 14 note 2 6. 

Acts hsld not ratlfloation 

NY.—.Soma v. Handrulis, 14 N E.2d 
46, 277 NY. 223, reargument de¬ 
nied 15 N.E2d 71, 278 N Y. 481. 

35. Okl —Dodd-Lear Hardwood 
Lumber Co. v. Gyr, 146 P. 16, 4 4 
Okl 630 

65 C.J. p 15 note 27. 

36. Cal.—flruber V Paeiflc .States 

Saving.s & I..<)an Cqi(|| 88 P.2d 137, 
13 Cal 2d 144—Mears v. Crocker 
First Nat Hank of San Francisco, 
191 1'2d 501, 84 Cal App 2d 637 

—Koe V. Hecker, 129 l*.2d 159, 64 
Cal.App 2d 46 6 

Rti] —Drug, Ino., v. Hunt, 168 A. 87, 5 
W.WHarr. 339. 

Ga—Whelchel v. Roark, 119 S.E. 451. 
31 Ga App 75 

Mont—Englehart v. Sage, 236 P. 767, 
73 Mont. 139, 40 A.L.R. 590—^Inter¬ 
state National Bank v. McCormick, 
214 P. 949, 67 Mont. 80. 

N.Y.—Stickles V. Bernier, 249 N.Y. 
S. 430, 139 Misc. 405—Page V. 

Clark, 165 N.Y.S. 1058, 100 Mlsc. 

I 395. 



§i 6-7 TROVER & CONVERSION 

one other than the owner nor its asportation^^ 
is an essential element of conversion. It constitutes 
conversion if the wrongdoer exercises dominion 
over the property in exclusion of, or in defiance of, 
the owner’s right.^s 

§ 7. Intent 

Although an intent to do an act amounting to a 
conversion, together with some positive act, is neces¬ 
sary to constitute a conversion, it is very generally 
held that it is not essential to a conversion that the 
motive or Intent with which the act is done be wrongful. 

While an intent to do some act amounting to a 
conversion is necessary,^9 mere intention to convert 
property, without more, is not enough to constitute 
a conversion, but the intent must be accompanied by 
some positive act.^*^ It is the act of conversion it¬ 
self that gives a right of action, and not the intent 
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to convert.'^^ While an intent to convert consum¬ 
mated by some positive act, is necessary to constitute 
conversion, it is very generally held that it is not 
essential to conversion that the motive or intent with 
which the act was committed should be wrongful, 
or willful or corrupt,although, as in actions for 
damages for torts generally, discussed in Damages 
§ 121, factors of this character may be taken into 
consideration in determining whether exemplary 
damages shall be allowed.^^ 

It is sufficient if the owner has been deprived of 
his property by the act of another assuming an un- 
authori 2 ed dominion and control over it.'^s It is 
the effect of the act which constitutes the conver¬ 
sion.'^® In consequence, subject to some limitations 
discussed infra §§ 8, 10, it has very generally been 
held that the question of good faith,and the ad- 


Pa.—Baker v. Connolly, Com.PI., 23 
Northumb-Leg.J. 171. 

R. L—^Nestle-Lemur Co. v. Corrigan, 
198 A. 360, 60 P.I. 312, 116 A.L.R. 
867. 

S. D.—Ricbstein v. Roesch, 25 N'.W. 
2d 558. 71 S.D. 461, 169 A.L.R. 
98. 

Tenn.—Lewis Brown Co., Inc., v. Mal¬ 
lory, S Tenn.App. 36. 

Tex.—Staats v. Miller, Civ.App., 240 
S.W.2d 342, reversed on other 
grounds, Sup., 243 S.'W.2d 686— 
American Surety Co. of New York 
V. Hill County, Civ.App., 254 S.W. 
241, 245. 

Wash.—Martin v. Sikes, 229 P.2d 546, 
38 Wash.2d 274, 

65 C.J. p 15 note 28. 

TTndergroTUid pipes 

Town, rendering water pipes, laid 
by owner of water system, useless 
as part thereof by cutting main, was 
liable for conversion of pipes, even 
though not taken by it.—Town of 
West University Place v. Anderson, 
Tex,CiV-App., 60 S,W.2d 528. 

37. Tex.—Staats v. Miller, Civ.App., 
240 S.W.2d 342, reversed on other 
grounds. Sup., 243 S.W.2d 686. 

65 C.J. p 15 note 29. 

38. Del.’—Drug, Inc. v. Hunt, 168 A. 
87, 93, 5 W.W.Harr. 339. 

G-a.—^Whelchel v. Roark, 119 S.B. 
451, 31 Ga.App. 75. 

Mont—^Bnglehart v. Sage, 235 P. 767, 
768, 73 Mont 139, 40 A.L.R. 590— 
Interstate National Bank v. Mc¬ 
Cormick. 214 P. 949, 951, 67 Mont. 
80. 

N.Y.—Page w Clarke 165 N.Y.S. 1058, 
1060, 100 Misc. 395. 

R.I.—Nestle-Liemur Co. v. Corrigan, 
198 A. 360, 362r 60 R.I. 312, 116 
A.L.R. 867. 

Wash.—^Martin v. Sikes, 229 P.2d 546, 
550, 38 Wash.2d 274. 

65 C.J. p 15 note 30. 


39. U.S.—-Lambros Seaplane Base v. 
The Batory, D.CN.Y., 117 F.Supp. 
16. 

Cal.—Susumu Igauye v. Howard, 249 
P.2d 658, 114 Cal.App.2d 122. 

NT.J.—Gunther v. Morey Larue Laun¬ 
dry Co., 29 A.2d 713, 129 N.J.Law 
345, affirmed 33 A.2d 893, 130 N.J. 
Law 557. 

N.D.—^Nye v. Johnson, 4 N.W.2d 819, 
72 N.D. 95. 

65 C.J. p 15 note 31. 

40. Cal.—Kee v. Becker, 129 P.2d 
159, 54 Cal.App.2d 466—Vagim v. 
Haslett Warehouse Co., 20 P.2d 
992, 131 Cal.App. 197, 

Utah.—Christensen v. Pugh, 36 P.2d 
100, 84 Utah 440. 

65 C.J. p 15 note 32. 

41. Ala.—Wilson v. Ratcliff, 80 So, 
623, 16 Ala.App. 619. 

Wash.—^Bayley v. National Pole Co., 
156 P. 867, 90 Wash. 664. 

42. U.S.—Morissette v. U. S., Mich., 
■72 S.Ct 240, 342 U.S. 246. 95 L.Bd. 
288. 

Idaho.—Carver v. Ketchum, 26 P.2d 
139, 53 Idaho 595. 

Ind.—Sullivan & O’Brien v. Kennedy, 
25 N.E.2d 267, 107 Ind.App. 457— 
Prudential Ins. Co. of America v. 
Thatcher, 4 N.E.2d 674, 104 Ind. 
App. 14. 

Minn.—^Larson v. Archer-Dan iels- 
Midland Co., 32 N.W.2d 649, 226 
Minn. 315. 

Mo.—-State v. Pate, 188 S.W. 139, 268 
Mo, 431—Blackwell v. Laird, 163 
S,W.2d 91, 236 Mo.App. 1217. 

Ohio.—^iEtna Cas. & Sur. Co. v. Hlg- 
bee Co., 76 N.E.2d 404, 80 Ohio 
App. 437, 174 A.L.R. 1429. 

S.D.—Skinner v. First Nat Bank & 
Trust Co, of Watertown, 249 N.W. 
821, -61 S.D, 481. 

Wash.—Crutcher v. Scott Pub. Co., 
253 P.2d 925, 42 Wash.2d 89—Clapp 
v. Johnson, 57 P.2d 1236, 186 Wash. 
327. 


Wis.—Gulbrandsen v. Chaseburg 
State Bank, 295 N.W. 729. 236 Wis. 
391. 

65 C.J. p 15 note 35. 

"The foundation for the action of 
conversion rests neither in the 
knowledge nor the intent of the de¬ 
fendant. It rests upon the unwar¬ 
ranted interference by defendant with 
the dominion over the property of 
the plaintiff from which injury to 
the latter results.’*—^Poggi v. Scott, 
139 P. 815, 816, 167 Cal. 372, 51 L. 
R.A..N.S., 925—Edwards v. Jenkins, 
7 P.2d 702, 214 Cal. 713—Fisher v. 
Pickwick Hotel, 108 P.2d 1001, 1002, 
42 Cal.App.2d Supp. 823. 

A converter’s innocence of wrong 
is not always a complete answer to 
suit in trover.—Maryland Cas. Co. v. 
Wolff, 25 A.2d 665, 189 Md. 518. 

43. Cal.—McGaffey Canning Co. v. 
Bank of America, 294 P. 45, 109 
Cal.App. 415. 

65 C.J. p 16 note 36. 

44. U.S.—Morissette v. U. S., Mich., 
72 S.Ct. 240, 342 U.S. 246, 96 L.Ed. 
288. 

Ind.—Prudential Ins. Co. of Ameri¬ 
ca V. Thatcher, 4 N.E.2d 674, 104 
Ind.App. 14. 

Minn.—^Larson v. Archer-Daniels- 
Midland Co., 32 N.W.2d 649, 226 
Minn. 315. 

65 C.J. p 16 note 38. 

45. Mo,—State v. Pate, 188 S.W. 139, 
268 Mo. 431. 

Wis.— Gulbrandsen v. Chaseburg 
State Bank, 295 N.W. 729, 236 Wis. 
391—^Boldewahn v. Schmidt, 62 
N.W. 177, 89 Wis. 444. 

65 C.J. P 16 note 39. 

46. Neb.—‘State v. Omaha Nat, Bank, 
81 N.W. 319,. 69 Neb. 483. 

47. U.S.—Morissette v. U. S., Mich., 
72 S.Ct. 240, 342 U.S. 246, 96 L. 
Ed. 288—^Pirst Camden Nat. Bank 
& Trust Co. V. - J. R. Watkins Co., 
C.C.APa. 122, F.2d 826. 
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TROVER & CONVERSION §§ 7-9 


ditional questions or elements of motive,knowl¬ 
edge or Ignorance, or care or negligence,■'>0 are 
not involved in actions for conversion. 

g g_ - Ignorance of Otvner’s Rights or 

Title 

The general rule is that one who exercises unauthor¬ 
ized acts of dominion over the property of another, in 
exclusion or denial of his rights or inconsistent there¬ 
with, is guilty of conversion although he acted in good 
faith and in ignorance of the rights or title of the owner. 

The general rule is that nne who exercises unau¬ 
thorized acts of dominion over the property of an¬ 
other, in exclusion or denial of his rights or incon¬ 
sistent therewith, is guilty of conversion although 
he acted in good faith and in ignorance of the 
rights or title of the owner The state of his 
knowledge with respect to the rights of such owner 
i.s of no importance, and cannot in any respect af¬ 
fect the casc.f'2 Circumstances may exist, how'- 
ever, by virtue of w'hich it is the duty of a party 
to give notice, cither actual or constructive, of his 
ownership or right to possession, and in this event 
the general rule does not apply.Likewise, the 


rule docs not apply to one who, in good faith and 
wuthout notice of the owner’s rights, received in 
payment of a delit the proceeds of a sale of the 
property by the parly wdio converted it.^^ 

§ 9. - Delivery by Mistake to Person 

Other than Owner 

Ordinarily, a delivery of property or the proceeds of 
a sale thereof by mistake to a person other than the 
owner, whereby it is lost to the latter, constitutes a 
conversion. 

Ordinarily, a delivery of property or the proceeds 
of a sale thereof by mistake to a person other than 
the owner, whereby it is lost to the latter, consti¬ 
tutes a conversion.How^ever, where the as.signec 
of a claim recovers judgment thereon and has a 
chattel mortgage securing the debt foreclosed, he 
is not entitled to hold the assignor as for conver¬ 
sion, liecause he, by mistake, receipted the claim 
and delivered the evidence thereof to the debtor in¬ 
stead of to the assignee, since the court has treated 
the delivery as a mistake and adjusted the rights 
of the parties as if no such delivery had occurred 


Cal—Byer v Canadian Bank of Com¬ 
merce. P.Sd 07, S Cal 2d 297— 
Kee V. Becker, 129 P 2d 159, .54 Cal 
App.2d 466—VaKlin v. Haslett 
Warehouse Co, 2o P 2d 992, 131 
Cal.App 197—Fisher v. Pickwick 
Hotel. 108 P.2d loot, 42 Cal App 
2d Supp 823. 

I’ia—Home Ins. Co of New York v 
Handley, J62 So. 516, 120 Fla. 226 
Idaho,—Carver v. Ket<hum, 26 P 2d 
130, 53 Idaho 595 

Ind.—Prudential Ins Co. of America 
V. Thatcher, 4 N K 2d 574, 101 Ind 
App. 14, 

Mich.—Nibhelmk ^ Coopcr.^ivine 

State Bank, 2 81 N.W'. 415, 2 86 Mich. 

1 . 

"Wa-sh—Clapp v. John.^ion, 67 P.2d 
1235. 3 86 Wash. 327, 

65 C J. p IG note 42. 

Soldiag of dehtor'a property 

Conversion wa.s committed in g:ood 
faith under a mistaken belief in a 
right to the property, where convert¬ 
er, under sincere and hone.st belief 
that he was entitled to do so, held 
dentor’s properly because of unpaid 
Indebtedness—Stark v. .Stark, 276 N 
W. 820, 201 Minn. 491 

Jbostoratiou of property 

The hope or expectation of restor¬ 
ing the wrongfully appropriated 
funds of another does not affect de¬ 
gree of offender’s guilt.—^State v, 
Iloger.s, 275 N.W. 910, 226 Wis. 39. 

48. U.S.—Morissette v. U. S , Mich, 
73 S.Ct. 240, 342 U.S. 246, 96 UEd. 
288. 


Mmn—liar.son v Archer-Baniels- 
Midland Co. 32 N W 2d 649, 226 
Minn. 31.5 

49. US—Morissette v. U. S.. Mich, 
72 set. 240, 342 U.S. 246. 96 B 
Ed. 2SK 

Cal.—Byer v Canadian Bank of Com¬ 
merce. 6.5 P 2d 67. 8 Cal 2d 297— 
Vagim V Haslett WarehoU.se Co. 
20 r.2d 992. 131 Cal App. 197— 

I'hsher V. F’lekwick Hotel, 108 P 
2d 1001. 42 Cal App 2d Supp 823 
Idaho—Carver \ Ketchuru. 26 I'2d: 
139. .’iS Idaho 595 

Minn—^Bar.son v. Anher-Uaniils- 

Midland Co, 32 N W 2d 619. 226 
Minn 315 

65 C J. p 1C note 43. 

50. Cal—B>er V Canadian Bank of 

! Commerce, 65 r.2d 67, 8 Cal 2d 

297-—Vagim V Haslett VVarehou.se 
Co. 20 1’2d 992, 131 Cal App. 197 
—^J*’isher \. pjckulek Hotel, 108 I'. 
2d 1001, 4 2 Cal App.2<i Supp 823. 
Idaho.—Carvtr v Ketehum, 26 r.2d 
139. 53 Idaho r.95 

Mass.—Kow V Home Sav Bank, 29 
N E 2d 552, 306 M.a.s.s. 522, 131 A. 
B.U. 160. 

65 C.J. P 17 note 44. 

51. U.S—^National Atlas Elevator 
Co. V U S., CCANU, 97 F 2d 
940—Bowles v. Brannagan, D C. 
Neb., 60 F Supp 897 

Ala.—^Moorc v. Stephens. 18 So.2d 
677. 31 Ala.App. 446. certiorari de¬ 
nied 18 So 2d 578, 245 Ala. 606. 
Ga.—'Briscoe v. Pool, 177 S.E. 346, 
60 Ga.App. 147 
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111 —Thomp.son v. Pollaek. 63 N.E.2d 
737, 322 Ill App 73 

Miuss—Row v. Home Sav. Bank, 29 
N K 2d 552, 306 Mass. 522, 131 A 
LR 16(1 

N.V—Mensel Tiro Co v, Ralph, 1 N 
y S 2d 14:!. 164 Muse 846. 

Nl>—Hovland v Farmers Union El¬ 
evator Co, 269 N.W. 842, 67 N 1» 
71 

(.ikl —Corpac Juris cited In Wibson 
V Holmes. 50 P 3d 1081, 174 Okl. 
527 

(.5 C .T. p 17 note 45. 

Taking of property from person oth¬ 
er than owner generally see infra 
§ 45. 

52. N .1—W'est Jer.sey R Co. v 
Trenton Car VV’'orks Co, 32 N J. 
Raw 517 

R.I—Donahue v. Shippee, 8 A. 541, 
15 RI. 453. 

53. ,S D. —La Crosse Boot, etc.. Mfg. 
Co. V. Mon.s Anderson Co , 83 N.W. 
331, 13 S.I) 301, reheard 86 N.4V. 
641. 14 SD. 597 

65 C.J. P 17 note 47. 

54. Or—^Walker v Athena I'i'irst 
Nat. Bank, 72 P. 635, 43 Or. 102. 

65 C J. p 17 note 48. 

55. Ala.—Louisville, etc., R. Co. v. 
Barkhouse, 13 So. 634, 100 Ala. 543. 

65 C.J. p 17 note 49. 

Misdelivery by 

Bailee in general see Bailments S 
44. 

Carrier see Carriers { 174. 

58 , Tex.—^Port Arthur Townsite Co. 
V. Johnson, Civ.App., 149 S.W. 662. 



§1 10-13 TROVER & CONVERSION 

§ 10. - Property Taken by Mistake 

The general rule is well settled that one who takes 
and disposes of the goods of another Is guilty of a con¬ 
version thereof, although he did so under an honest but 
mistaken belief that the goods were his own. 

The general rule is well settled that one who takes 
and disposes of the goods of another is guilty of a 
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conversion thereof, although he did so under an 
honest but mistaken belief that the goods were his 
own.^’^ However, the rule docs not apply where 
the mistake is mutual and where the owner’s error 
is solely responsible for the taking and use of the 
property by defendant,-'** 


III. PROPERTY SUBJECT OF CONVERSION 


§ 11. In General 

An action of trover lies only for the conversion of 
tangible personal property, or tangible evidence of title 
to intangible or real property. 

An action of trover lies only for the conversion 
of personal chattel.Such action does not he 
for a wrongful deiinv.ition of/’® or for injuries 
to,®i land or other real projierty. Generally every 
species of personal projierty which is the suh- 
ject of private ownership is the subject of con¬ 
version,®- if of a tangilile nature,®'^ or if it is 
tangible evidence of title to intangible or real prop¬ 
erty.®^ 


§ 12. Written Instruments Generally 

Generally speaking, all valuable written instruments 
may be the subjects of conversion. 

Generally speaking, all valuable written instru¬ 
ments may be the subjects of conversion.®-'^ It has 
been so held in respect of county warrants,®® instru¬ 
ments giving the right to deliver or call for stock, 
insurance policies,®^ liquor licenses which under thc- 
ordinances granting them arc transferable,®® a lui- 
uor tax certificate,’*® and a bank dejiosit book.'^i 

§ 13. Negotiable Instruments 

Negotiable instruments are subjects of conversion. 

Negotiable instruments are chattils, and as such 
are subjects of conversion as well as any other ar- 


57. N.P—Nye V Johnsun, 4 NW 
2d 819. 72 N 

Tt'X —Moore v' Oonway, f'lv App , 
108 S W' 2U 9r>4. 

65 C.J, p 17 note 61. 

58. NY.—Riehard.son v. 6 

N.Y.S 301. 

65 C.J. p 18 note 62 

59. Mu-h—Eadus v Hunter, 25G N. 
W. 323, 2C8 Mich 233 

Tex —W’odKWorth v. City of Port 
Worth, Civ App., 189 S.W 2d 40. 
error dismis.sed. 

65 C.J. p 18 note 53. 

80. Cal—e.raner v Hofi.sett, 191 T. 
2d 497, 84 Cal App 2d 667 

Mu-h —EaduH v. Hunter, 256 N W 
323, 268 Mteh. 233. 

Mo—ljuhmann V. Schaefer, App, 14 2 
.SW.2d 1088. 

Tex —Cupe Hro.q. v. Whiteman. 1G3 S 
W^2d 638, 139 Tex. 522—-Wed«:- 

worth V. City of J'^ort Worth, Civ. 
App, 189 .S W 2d 40, error di.sml.ss- 
ed—^Uatson v. Coley & Wilfion. Civ. 
App, 69 S W.2d 445—Smith v. dag¬ 
gers, Civ App., U S.W 2d 969. 

81. Okl —Etehen v. Ferguson. 159 
P 306. 59 Okl 280. 

65 C.J. p 18 note 6.5 

ea. Ark—Hooten v. State, 178 S.W 
310, 119 Ark. 334. L.R.A.1916C 644 

66 C.J. p 18 note 56. I 


63. Mu'h—Corpus Juris cited in 

I’ower.s V Fi.slier. 272 N W. 737, 
739. 279 Mich. 442 
6.5 C .1 pis note 57. 

Account for work and labor 

Trover did not lie in favor of em- 
|plo>ee again.«it defendant for alleg* d 
eonver.si<»n of an u<-count owing hy 
employer for work and labor, .since 
the -‘aecount” was not personalty 
.sul>j<*( t to conversion, but was a mere 
demand, claim or right of action pos- 
se.ssing no tangible entity—Knox v 
Moskins Stores, 2 So 2d 449, 241 Ala. 
346. 

Choses in action. 

(lenerallv an action for conversion 
of ehoses in action cannot he main¬ 
tained. 

Ill —.^legal V. Trav-ler Karenola Ra¬ 
dio d' Television Corp. 76 N.E 2d 
802, 333 III.App ir,S. 

Ohio—^Itrod V. Cincinnati Time Re¬ 
corder Co, 77 N.E.2d 293. 82 Ohio! 
App 26. 

CopTrlglited books ' 

Copying of abstract company’s ti¬ 
tle abstract book.s. being at most vio¬ 
lation of company’s common-law 
copyright, will not support action of 
trover.—Clay County Abstract Co. v 
McKay, 147 So 407, 226 Ala. 394, 

Good will 

Mich.—Corpus Juris cited in Powers 
V. Fisher, 272 N W. 737, 739, 279 
Mich. 44 2. 

65 C.J. p 18 note 57 fa] (1). | 
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Xiist of customers 

Trover would not lie for the eon- 
ver.sion of a copy wrongfully made 
by employee of secret li.sl of employ¬ 
er’s <'U.stonier.s and information eon- 
(-erning their accounts—lllinoi.s Min¬ 
erals Co V. McCarty, 48 N E 2(] 421, 
318 Ill.App. 423 

64. N Y —Roy.stone v. John H 
Woodbury Hormatological Insti¬ 
tute, 122 N.Y.S. 4 4 4, 67 Mise. 265 

65. Military certificate issued by 
state to soldier for the balance of hi.s 
pay and sub.sisteiKe may be subject 
of conv ersiori —AVilson V Rucker, 1 
Call 600, 6 Va. 500 

66. Ark.—Shelton v. Handers, 270 

5 W. 622, 167 Ark 638. 

67. N.y.—Vroom v. Sage, 91 N.Y.S. 
466, 100 AppDiv 285, affirmed 76 
N.E. 1111, 184 N.Y. 512. 

68 . Ala,—Hamilton v Hamilton, 51 
So 2d 13. 255 Ala. 284. 

Fla,—Handley v. Home Ins. Co. of 
New York. 150 So. 902, 112 Pla. 
225. 

65 C.J. p 18 note 73, 

69. Wa-sh —.laffe v, Pacirtc Brewing 

6 Malting Co, 124 1’. 1122, 69 
Wash 308. 

70. N y —Bachmann-Bechtel Brew¬ 
ing Co. V Gehl, 139 N.Y.S. 807, 164 
App.Iliv. 849. 

71. N Y.—'Newman v. Munk, 74 N.Y. 
S. 467, 36 Misc. 639, 
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tides of personal propertyJ^ Sq it has been uni¬ 
formly held that promissory notes are a subject of 

conversion, '^3 arc also bills of exchange,’^'* 

drafts,'^*'* and checks,because by their seizure and 
their transfer to bona fide holders for value the 
owner may lose the thing in action which the> 
represent.'^ 

Payment or discharge as aff^ecUng right of acifon 
While a rule to the contrary obtains in some juris¬ 
dictions,'^® It has elsewhere been held that jiaynient 
or other discharge of a note is not a bar to an 
action for conversion brought by the maker against 
the payee or holder who refuses to surrender it,''^ 
even though the fact of payment is denied How¬ 
ever, trover will not lie for the conversion of a 
note on which judgment has been rendered. 

§ 14. Bonds 

Bonds are subjects of conversion. 

It has very generally licen held that bonds of all 
descriptions are subjects of conversion and that 
trover may be maintained for conversion thereof.®^ 
It has been so held in resju'Ct of federal, state, mu¬ 
nicipal, and corporation bonds,®® bonds for delivery 
of projicrty,®'^ bonds given for the dissolution of at¬ 


tachments,®^ and bonds conditioned for the payment 
of money secured by mortgage.^c 

§ 15. Muniments of Title 

Trover may be maintained for the conversion of 
muniments of title to tangible property, both real and 
personal. 

Trover may be maintained for the wrongful con¬ 
version of mumincnts of title to tangible property, 
such as title deeds to real estate,®'^ bonds for title,®® 
niortgages,®9 a certificate issued by the state en¬ 
titling the holder to receive a deed of lands on mak¬ 
ing specified payments,^® Jaml scrip,a contract for 
the sale of hind,-’- or instruments evidencing title to 
jicrsonalty,^® such as a hill of lading,or certifi¬ 
cates of corporate stock, considered infra § 16. It 
has been held, however, that, where there is a dispute 
about the delivery of a title deed involving a de¬ 
termination of the title to the land conveyed by 
it, trover will not lie for the conversion of the 
deed.95 

§ 16. Corporate Stock and Certificates 

Certificates of stock, as well as shares of stock, may 
be the subjects of conversion. 

A certificate of stock, like any other muniment of 
title, is a subject of conversion and this is true 


72. Md.—Thomson v. Gortner, 21 A. 
371, 73 Md 474. 

N M.—Corpus Juris auoted in State 
v. First Nat Hank, 30 I’ 2d 72 8, 730, 
38 N.M. 225. 

73. 111.—KniKht V. Seney. 121 N.E 
813. 290 Ill 11. 

0.') C.J. p 18 note 80. 

74. N.M —Corpus Juris guoted in 

State V First Nat Bank, 30 P 2d 
728, 730, 38 N M. 225. 

C5 C.J. p 19 note 81 

75. N.M.—Corpus Juris guotsd in 

State V First Nat Bank, 30 r.2d 
728, 730, 38 N.M 225. 

65 C.J. p 19 note 82. 

78. Ala.—Tarrant American Sav. 
Bank v. Smokele.ss Fuel Co, 172 
So, 603, 233 Ala 507. 

Md.—Maryland Cas. Co, v. Wolff, 25 
A.2d 6'65. 180 Md. 513 
N.M—Corpus Juris quoted la State 
V First Nat. Bank, 30 P.2cl 728, 
730, 38 N M 225 
65 C.J. p 19 note 83 

77. N.M.—Corpus Juris gitoted la 

State V. First Nat. Bank, 30 P.2d 
728. 730. 38 N.M 225. 

NY.—Vogedes v. Beakes, 56 N.Y.S. 
662, 38 App Dlv. 380. 

78. Ala.—^W. E Herron Motor Co. 
V. Maynor, 167 so. 793, 232 Ala. 
319. 

65 C.J. p 20 note 85. 


79. Me.—Oti.sfleld Mayberry, 63 
Me. 197. 

65 C.J. p 20 note 86. 

80. Vt—.Spencer v. Dearth, 43 Vt 
98. 

81. NC—Platt V Potts, 33 N.C 
266. 53 Am IX 412. 

65 C.J. p 20 note 88. 

82. Pa.—Mackay v Benjamin Frank¬ 
lin Realty & Holding 135 A 

613, 288 I’a 207, 60 A.E It 1164. 

65 C.J. p 20 note 89 

83. Okl —School Dist. No. 4 of Mar¬ 
shall County V. Stanley, 276 P. 
1042, 136 Okl. 14. 

66 C.J. p 20 note 90. 

84. N.Y —I’lerson v, Townsend, 2 
Hill 550. 

85. Minn.—Johnson v. Dun, 78 N.W. 
98, 76 Minn. 533. 

86. N.Y.—Barber v. Hathaway, 62 
N Y.S. 329, 47 App Div. 165 

87. Ga — Corpus Juris oitsd ia 

Dobbs V. First Nat. Bank of At¬ 
lanta, 16 S.E.2d 485, ‘iHl, 65 Ga.App, 
796. 

66 C.J. p 20 note 95. 

88. N.Y.—Clowes v. Hawley, 12 
Johns. 484. 

89. N Y —^Barber v. Hathaway, 62 N 
Y.S 329, 47 App.Dlv. 165, affirmed 
61 N.E. 1127, 169 N.Y. 675. 

65 C.J. p 21 note 97. 
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90. WlH.—Mowry v. Wood, 12 Wl.s 
413. 

91. Tex.—Nelson V. King, 25 Tex. 
655. 

92. N.Y.—Hazewell v. Coursen, 45 N 
y Super 22, reversed on other 
grounds 81 N.Y 630 

93. Ill.—Haye.s v. Maa.sachuHettK 
Mut. Life Ins. Co., 18 N.E. 322, 3 25 
Ill 62C, 1 L.R.A 303 

94. Tex—Alderson v. Gulf, C & S 
F. Ry. Co, Civ. APP, . 23 S.W. 617. 

95. N.C.—Hooker v. Latham. 23 S 
K. 1004, 118 N.C, 179. 

96. PS—Reading Finance & Seeur- 
itic.s Co. V. Harley, Pa, 186 F. 
673. 108 C.C.A. 529 

Cal.—Mears v. Crocker First Nat 
Bank of San Francnsco, 191 P.2d 
501, 84 Cal.App 2d 637 

Mo—-Prugh. Combe.st & Land, Inc v 
Lmwood State Bank, App., 241 S. 
W.2d 83. 

Nev—Berclch v. Marye, 9 Nev. 312, 

Pa—Mills V. Jacobs, 200 A. 233, 131 
Pa,Supor. 469, modified on other 
grounds 4 A 2d 162, 333 Pa. 231, 
122 A.L,R. 333. 

65 C.J. p 21 note 10. 

Conversion of corporate stock by re¬ 
fusal to transfer on books of cor¬ 
poration see Corporations { ^38. 

Ettaot 

The conversion of a stock certifi¬ 
cate constitutes conversion of the 
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although no use was or can be made of the cer¬ 
tificate because it has not been indorsed.®^ A1 
though there is some authority to the contrary,®* 
particularly at common law,®* it has been held, 
sometimes by virtue of statute,^ that an action of 
trover will lie for the conversion of shares of stock 
in corporations ;2 and this is true even though the 
owner's possession of the certificate evidencing his 
title has not been disturbed,* but the more with¬ 
holding of an unindorsed stock certificate cannot 
amount to a conversion of the stock itself.'* 

§ 17. Copies of Accounts and Account Books 

A book of accounts may be the subject of conver¬ 
sion. 

There can be a conversion of a hook of ac¬ 
counts,*' and trover lies for the conversion of an 
account audited and allowed, and delivered to the 
debtor, who paid it in part, but refused to pay the 
lialancc on demand, or to return the account to the 
owner.* A debtor who has made copies of hi.s 
creditor’s account against him may, if the creditor 
obtain possession of such copies, and refuse to re¬ 
deliver them to the debtor, maintain trover therefor 
against the creditor.^ The seizure of books of ac¬ 
count and the service of notice on the debtors of 
the husband, who has assigned his claims against 
them to his wife, by a sheriff acting under a war¬ 
rant of attachment against the husband, do not 
amount to a conversion of the accounts.* 

§ 18. Certificate of Membership in Social 
Club 

An untransferred certificate of membership in a 
social club is not the subject of an action of trover. 

Where membership certificates in a social club 
are issued to one in payment for services in organiz¬ 


ing and securing members, they cannot, until trans¬ 
ferred by him, be considered as representing mem¬ 
bership, and are not subject to an action of trover.®* 

§ 19. Records 

In general, trover will not lie for a public record r 
however, this rule must be understood as applying to 
individuals who suppose themselves interested in the 
preservation of the record, but not to a person having 
the official custody of it. 

In general, trover will not lie for a public record 
because it is not private property.^® It has been 
said, however, that the rule must be understood as 
extending to individuals, who suppose themselves 
interested in the preservation of the record, but 
not to a person having the official custody of it,i^ 
and it has been held that the rule should be taken 
as being predicated of the record strictly so-called, 
which is made and preserved by public aLithorit>, 
and not of such papers as have relation to the 
record, but arc not parcel of it.^* Accordingly it 
has been held that trover may be brought for the 
conversion of an execution,^* even though the exe¬ 
cution may have expired previous to the commence¬ 
ment of the action.^^ 

§ 20. Judgments 

Since judgments are not private property, it Is gen¬ 
erally held, although there is authority to the contrary, 
that such Judgments, whether or not of a court of rec¬ 
ord, cannot be the subject of an action of trover. 

In accordance with the principle that trover will 
not lie for a public record because it is not private 
property, discussed supra § 19, it has been held that 
judgments of courts of record arc not private proji- 
erty for which an action of trover will lie.^® It 
has also been held that judgments of a justice of 
the peace, although not records, arc quasi records, 


Htock—Bradley v. Roe, 13 N Y.S 2d 
693, 257 App.Div. 1005, reversed on 
other g:rounds 27 N.E.2d 35, 282 N.Y. 
525, 129 A.L.R. 633. 

97. Mich.—DHKKOtt v. PaviM. 18 N. 
W. 548. 63 MJeh. 35, 61 Am.R. 91. 

X.y.—rierpolnt v. Hoyt, 182 N.E. 236, 
260 N.Y. 26. 

98. Pa —Mills v. .Jaeohs, 200 A, 233, 
235, 131 Pa Super 4G9. modified on 
other prrounds 4 A 2d 162, 333 I’a 
231. 122 A.L.R. 333. 

99. I>el—Druff. Inc., v. Hunt, 168 A. 
87. 5 W.W.Harr. 339—Haskell v. 
Middle .States Petroleum Oorpora- 
tion. 166 A. 6C2, 5 W.W.Harr. 380. 

1. Del.-—Haskell v. Middle States 
Petroleum Corporation, supra. 

3. Cal.—Hears v. Crocker First Nat. 
Bank of San Francisco, 191 P.2d 
601, 84 CaJ.App.2d 637—Bell v. 


Bayly Bros of California, 127 P 2d 
662. 63 Cal.App.2d 14 9 
Mass —Corpus Juris cited iu I.iane v. 
Volunteer Co-Operative Bank, 30 
N K 2d 821. 82 4, .307 Maas. 508. 

SC—Daniel v. Po.st, 187 S.E. 916. 
181 S C 468 

65 C..7 p 21 note 13—11 C.J. p 479 
note .*>3 lal (4). 

3. Cal —I'liyne v. Elliott, 54 C’al. 
439, 36 Am R. 80. 

4. Utah.—Pardee v. Nelson, 205 P. 
332. 69 ITtah 497, 21 A.L R 386. 

65 C.J. p 22 note 15. 

5. Ark.—Plunkett-Jarrell Grocery 
Co. V. Terry, 263 S W 2d 229. 

6. Mo.—O’DonoKhue v. Corby, 22 Mo. 
393, 

7. Vt.—Fullam v. Cummings, >6 Vt. 
697. 

65 C.J. p 22 note 17. 


8 . N.Y —Vogede.^ v. Beake.s, 56 N. 
Y .S. 662, 38 AppDiv. 380. 

65 C J. p 22 note 18. 

9. Ill—Genslinger v New Illinois 
Athletic Club of Chicago, 171 N E 
514. 339 Ill. 426. 

65 C.J. p 22 note 19 

10. N.C — Cobh V Cornegay, 28 N.C. 
368, 4 6 Am D. 497. 

Vt—^Keeler v. Faasett, 21 Vt. 5.39, 
52 Am.D. 71. 

11. Vt—Keeler v Fassett, supra, 

65 C.J. p 22 note 21. 

18. Vt.— Keeler v. Fassett, supra, 

13. Vt.—Keeler v. Fassett, supra. 

14. Vt—Keeler v. Fassett, supra. 

65 C.J. p 22 note 24. 

15. N Y.—Austin v. Rawdon. 44 N.Y. 
63. 

N.C—Platt V. Potts, 33 N.C. 266, 63 
Am D. 412. 
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and are not private property for which an action of 
trover will He.^® There is, however, authority ap¬ 
parently to the effect that a judgment, although of a 
court of record, may be the subject of an action of 
trover.l'^ 

§ 21. Mail Matter 

Mail matter is a subject of conversion. 

Mail matter is a subject of conversion, and a 
wrongful detention of mail matter by a postmaster 
will render him liable to an action for trover.^® 

§ 22. Leasehold Estates 

Leasehold estates are not subjects of conversion. 

Leasehold estates arc not subjects of conversion;^^ 
the reasons assigned being that they are not ‘'per¬ 
sonal chattels,”-® and are not tangible property. 

§ 23. Money 

Money may be the subject of conversion, but trover 
will not lie to enforce a mere obligation to pay money. 

Money of any kind is as much the subject of con- 
^crsion as any other kind of personal chattels, 22 
and trover will lie whenever plaintifT’.s money has 
come into defendant’s jiosscssion, and has been con¬ 
verted by him, without any assent on plaintiff’s part, 
express or implied, that the relation of debtor and 
creditor should thereby arise.23 However, money 
is a subject of conversion only when it is capable 
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of being identified, and described as a specific chat¬ 
tel,24 although identification as far as is needful 
to determine the rights of the parties will be sufli- 
cient.2‘^ It is not necessary for purposes of iden¬ 
tification that money should be specifically ear¬ 
marked. 2 ® 

In other words, trover lies for the conversion of 
determinate sums, although the specific coin and 
bills are not idcntificd.2'^ There can be, however, 
no conversion of money, unless there was an ob¬ 
ligation on the part of defendant to deliver specific 
money to plaintiff,28 or unless the money was 
wrongfully received by defendant.2® Trover does 
not lie to enforce a mere obligation to pay money,3® 
or for money had and received for payment of a 
dcbt.3l On the other hand, where defendant is 
under an obligation to deliv'cr specific money to 
plaintiff, and fails or refuses to do so,32 or when 
wrongful possession thereof has been obtained by 
dcfcndant,33 there is a conversion for which trover 
lies. 

§ 24. Earth, Sand, and Gravel 

Earth, sand, or gravel, while remaining in its original 
bed IS a part of the realty and as such cannot be a sub> 
Ject of conversion; but where it has been dug up by the 
owner, or wrongfully severed, it becomes personalty for 
the conversion of which an action will lie. 

Earth, sand, or gravel, while remaining in its 
original bed, is a part of the really and as such 
cannot be a subject of conversion ;34 but where it 


10 . N.C.—Platt v. Potts, .supra. 

65 C J. p 22 note 27. 

17. Minn.—Johnson v. Dun, 78 N.W. 
98, 75 Minn, 533. 

18. N Y —Teall v. Felton. 1 N.T 537. 
4,9 Am D .3.52, affirmed 12 How. 284, 

13 LEd 990. 

Refusal to deliver mail ffonerally see 
Post Office § 7. 

19. Cal — Corpns Jnric cited in 

Vuich V. Smith, 35 l'.2d 365, 366, 

14 0 CaPApp 453 

65 C.J. p 22 note 30. 

20. Or—Lun v. MahafTey. 185 P, 
746, 94 Or 292. 

21. Okl.—Whayne v Seamans, 217 
P. 859, 95 Okl. 168. 

22. Ala.—Hall v. Hall, 2 So.2d 908, 
241 Ala. 397, 

Pa—Pearl Aaaur. Co. v National Ins. 
Agency, 28 A.2d 334, 150 Pa Super. 
265, reheard 30 A.2d 333, 161 Pa. 
Super. 146. 

Wash.—Scekamp v. Small, 237 3^.2d 
489, 39 Wash.2d 578. 

66 C.J. p 22 note 33. 

23. N.Y.—De Fino v. Stern, 38 N. 
Y.S. 616. 6 App.Div. 56. 

66 C.J. p 23 note 34. 


24. Ala—Russell v. The ITaetori- 
ans, 28 So 2d 786, 248 Ala. 576 

Tex—Smith v Rums, Civ App , 107 
S.W.2d 397. 

66 C.J. p 23 note 35. 

25. N.Y —Gordon v Hostettor. 37 N. 

I Y. 99, 4 Tran.scrA 375. 4 Abb Pr. 

N.S., 263 

26. N.Y—Gordon Hostetter, supra 

—Kelsey v. Mansfield Bank, 83 N 
Y.S. 281. 85 App.Div. 334, 

27. N Y —Gordon v. Hostetter. 37 N. 
i Y. 99. 4 TranscrA. 375, 4 Abb.Pr., 

, NS, 263. 

65 C.J. p 23 note 38. 

28. Mich—Corpns Juris quoted in 

Garras v. Bekiares, 23 N.W.2d 239, 
242, 315 Mich. Ill—Thrift v. Ha- 
ner, 282 N W. 219, 286 Mich. 495. j 
N.Y.— Corpus Juris cited in Hutch- 1 
ings V. Torrey, 119 N.y.S2d 119, 
121. 203 MIsc. 1038. I 

Wash—Seekamp v Small, 237 r.2d | 
489. 39 Waah.2d 578. i 

65 C.J. p 23 note 39. ' 

Current money 

The action of conversion will not 
lie for current money.—Schiavone v. 
De Mayo, 82 Pa.Dlst. & Co. 561, 
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Money collected on checks 

An action for conversion of mon¬ 
ey alleKTedly collected by a bank on 
checks doe.g not He—H. S. Fidelity 
& Guaranty Co v Mississippi Valley 
Trust Co., Mo.App, 163 S.W.2d 752. 

29. N.Y.—Stoltz V Reynolds, 169 N. 
Y S. 170 

Wash—Scekamp v. Small, 237 P.2d 
489, 39 Wash 2d 578. 

65 C.J. p 2 J note 40. 

30. Tex —Story v. Palmer, Civ.App . 

I 284 S.W. .331 

65 C.J. p 24 note 41. 

31. Mo.—Anderson Electric Car Co 
V. Savings Tru.st Co., 212 S.W, 60. 
20lMoApp 400 

65 C J. p 24 note 42 

32. Mich —Garra.s v. Bekiare.s, 23 
N.W.2d 239. 315 Mich. 141. 

65 CJ p 21 note 43. 

33. Me—Ilazelton v. Locke, 71 A 
661, 104 Me 104, 20 L,R.A..N.S., 
35, 15 Ann.Caa. 1009. 

65 C.J. p 21 note 44 

34. Tex —Corpus Juris quoted iu 
Cape Bros. v. Whiteman, 163 S.W. 
2d 638, 641, 139 Tex 522 

65 C.J. p 25 note 46. 

Conversion of ore see Mines and 
Minerals J 138. 
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has been severed from the soil, gathered up and 
secured for use elsewhere,or where it has been 
wrongfully severed and removed,^6 it becomes per¬ 
sonalty for the conversion of which an action will 
he. It has been held, however, that where, by stat¬ 
ute, a city which has condemned land as a gravel 
and clay pit is entitled to take therefrom “earth and 
gravel” for street construction or repair, it may 
take any earth, gravel, or stones suitable for the 
purposes, and capable of being dug out of the 
ground and removed by ordinary excavation, and 
an action of trover docs not lie for removal of 
stones as well as earth and gravel.Where plain¬ 
tiff purchases top soil and strips it from the land, 
leaving it thereon in piles until it can be removed, 
the piles of dirt arc personalty for which suit for 
conversion may be maintaiiicd.^^ 

§ 25. Manure 

Manure, when severed from the soil, gathered up, 
and secured for use elsewhere, becomes a personal chat¬ 
tel, and as such is a subject of conversion. 

According to the prevailing view, manure made 
in the course of husbandry on a farm is real prop¬ 
erty, at least if it is the produce of the land, as 
considered in Property § 7 c, but like earth, sand, 
or gravel, discussed supra § 24, when severed from 
the soil, gathered up, and secured for use elsewhere, 
it becomes a personal chattel, and as such is a sub¬ 
ject of conversion.'^''* 

§ 26. Fixtures 

Whether or not fixtures arc the subject of con¬ 
version is considered in Fixtures § 60. 

Examine Pocket Parts for later cases. 

§ 27. Buildings and Building Materials 

All kinds of buildings which are personal property 
are subject to conversion, and the owner or possessor 


of land who wrongfully prevents their removal may be 
compelled to respond In trover for their value. 

All kinds of building which arc personal property, 
as considered in Fixtures § 11, are subject to con¬ 
version, and the owner or possessor of the land who 
wrongfully prevents their removal may be compelled 
to respond in trover for their value.'*® However, 
the owner of a building cannot at the same time 
treat it as realty and personalty, and if he rents the 
house to a tenant, he necessarily rents it as a tene¬ 
ment, to stand where it was, and cannot maintain 
an action of trover therefor.'** 

Material out of ivhich house built. Trover will 
lie for the nuitcrial out of which a house was built, 
if the house was subject to conversion at the time 
it was wrecked,**2 but not otherwise.*^ 

§ 28. Timber, Crops, Fruit, and Turpentine 

Timber, crops, fruit, and turpentine are personal 
property and may be the subject of conversion. 

The unauthorized cutting and removal of stand¬ 
ing trees from the land of another constitutes a 
conversion for which an action of trover will he.** 
While trees standing on land arc real estate, as 
considered in Property § 7 c, they become personal 
property as soon as they arc severed from the 
soil,**^ hut the title thereto remains unchanged,*® 
and a wrongful assumption of dominion over them 
after severance constitutes a conversion.*^ It ha.s 
been held, however, that, where trees were cut from 
the owner’s land, and, without the knowledge or 
procurement of defendant, were converted into tim¬ 
ber and incorporated into fences and a building on 
his property, the trees so cut lost their character as 
personal property and became a fixture or part of 
the realty, and not subject to an action of trover.*® 

Crops. The .scveniig and removal of growing 
crops, such as gram, hay, cotton, and the like, con¬ 
stitutes a conversion for which the owner may main¬ 
tain an action of trover.*® It has been held that 


35. Ill —Corpus Juris oltsd in 

PalumlH) V. Harry M Quinn, Inc, 
55 N.E2<1 825, S28, 323 Ill.App 

404. 
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36. Tex —Corpus Juris quoted in 

Cape Bros v Whiteman. 163 S.W. 
2d (-.38, f.41, 139 Tex 522 
65 C.J p 25 note 4 7. 

37. Ma.s.s—Hatch v. Hawkea, 126 
Musa 177 
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38. HI.—I‘a 1 umbo v. Harry M 

Quinn, Inc., 55 N.E.2d 825, 323 

Ill.App. 404. 
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! 55 NE2d 826, 828, 32.3 Ill App. 

I 404 

65 C..T. p 25 note 62. 

40. Mi<-h —Q.sborn v Potter, 59 N 
W. 606, 101 Mi< h 300. 

65 C J p 26 note 64 

41. Mieh—Bracelin v. McLaren, 26 
N.W 533, 69 Mich. 327. 

4fl. Mo—Huhmann v. Schaefer, 
App., 142 S W2d 1088 
65 CJ. p 26 note 66. 

43. Mass—Peirce v. Goddard, 22 
I’ick 559, 33 Am I) 7G4. 

44. Tex—Cagre Bros, v Whiteman, 
163 S.W.2d 638, 139 Tex. 522. 

65 C.J. p 26 note 68 
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45. Me—Moody v. Whitney. 34 Me. 
563. 

Minn—.Tono.s v. Bradley Timber & 
Ky. Co, 131 N.W. 494, 114 Minn. 
415. 

46. Me—Whidden v. Seelye, 40 Me. 
247, 63 Am.D 661. 

47. Me—Moody v. Whitney, 34 Me. 
663. 

48. Ala—Bynum v Gay, 4 9 So. 757, 
161 Ala. 140, 135 Am S.K. 121. 

49. Tex.—Cag-e Bros. v. Whiteman, 

163 S.W.2d 638. 139 Tex. 622. 

65 C.J. p 27 note 74. 

Fully matured com may be subject 
of conversion like any other person- 
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the severing- of crops alone without removing them, 
or attempting to do so, and without preventing the 
owner from removing them, amounts to a conver¬ 
sion,^® and in jurisdictions where crops arc con¬ 
sidered personal property, severance or removal of 
growing crops is not necessary in order to consti¬ 
tute a conversion, but it will be sufficient that de¬ 
fendant exercise some act of dominion over the 
property, such as keeping the owner out of posses¬ 
sion*'’! or refusing to allow him to remove the prop¬ 
erty.^- Crops which are in an immature slate and 
could not profitably be severed from the soil are 
not subject to conversion. 

Fruits. Matured fruits, whether on the tree or on 
the ground, are fnictus industnales properly the 
basis of an action of trover.*'’! 

Turpentine. Crude turpentine collected in cavities 
made, or boxes cut, in the trees which supply it is 
jicrsonal property for which trover may be main¬ 
tained.*’’*'’ 

§ 29. Materials Used in Repair of Chattel 

Materials used in the repair of a chattel ordinarily 
become part of It and are incapable of conversion. 

Ordinarily, materials used in the repair of a chat¬ 
tel become a part of it and are therefore incapable 
of conversion ;‘'’® but the rule is otherwise when re¬ 
pairs arc made under a stipulation that title to the 
parts added to the chattel sh<dl not pass until they 
are paid for 

§ 30. Animals 

Domestic animals, and wild animals which have been 
tamed, are subjects of conversion. 

Domestic animals arc jirojierty, and as such arc 


subjects of conversion.58 So trover is maintainable 
for wild animals which have been tamed and which 
have strayed away without gaining their natural 
liberty,59 but not for wild animals which were not 
in the possession of plaintiff and which have no 
earmarks of ownership.®® 

§ 31. Property in Custody of Law 

An action in trover will lie for the conversion of 
property in the custody of the law. 

Although jiroperty of which conversion is alleged 
IS in the custody of a chancery court, an action for 
its conversion may be brought in a law court, since 
it does not affect the possession of the property or 
interfere with its custody 

§ 32. Effect of Change in Form of Property 

As long as property may be identified, trover may be 
maintained for its conversion, although Its form may 
have been m a large measure or entirely changed. 

As long as property may be identified, trover may 
he maintained for its conversion, although its form 
may have been in a large measure or entirely 
changed,®- as, for instance, wlu're uooil has been 
converted and made into cbarcoal,®’’ or trees into 
lumber,®! or saw logs,®*’’ or staves/’® or into board.s 
or shingles.®" 

§ 33. Property of No Value 

Trover cannot be maintained for the conversien of 
any kind of personal property unless it is shown that It 
was of some value. 

Trover cannot bo maintained for the conversion 
of any kind of personal properly unless it i.s shown 
that It was of some value ®® 


alty—TlurflinKer v Hoaton, 258 N W. 
513, 219 Iowa 528 
ITiiideiitlfied property 

Where plaintiff wa.*^ entitled to 
a part of the total acres of row 
crop, all of which were appropriated 
by defendant, the rule that no suit 
for conversion of personal prope*rty 
can be maintained unles.s identical 
property alleged to have been con¬ 
verted can be identified did not apply. 
—Fnerncl v. Crouch. Tex.Civ.App, 
189 SW.2d 7f>1, refused for want of 
merit. 

50. RI —Donahue v. Shippee. 8 A 
541, 15 R.I. 453. 

51. Mo — Corpus Juris quoted in 

Blum V. Proat, 316 S D I’d 541, 
546. 234 Mo App. 695. 

Pa.—McKay v. Pearson, 6 Pa .Super. 
529. 

52. Mo—Leidy v, Carson, 90 S.W. 
754, 115 Mo App. 1. 

65 C.J. p 27 note 77. 

53. Ark.—W. U. Tel. Co. v. Bush, | 


89 .SW2d 723, 191 \rk. 1085, 103 
A L.Tt :!()7 

54. Colo.—Koerner v W'll.son, 271 P. 
737. 85 Colo. 140, 63 A L.R. 227 

55. FJa—<iuitm.Tn Naval Store.s Co. 
V. Conway, 5.8 ,‘4o 81(1, 63 Fla. 253 

65 C..T, p 27 note 80 

i56. VI—Chirk v, Well.>^, 45 Vt. 4, 
12 Am It 187 

57. Vt—Clark v. Wells, supra 

58. Maas.—Blair v Forehand, 100 
Maa.s 13G, 97 Am D. 82, I Ani.R 
94. 

N.y—Mullaly v. People, 86 N.Y. 36.5 
—(V*ntral Weslche.ster Humane 
Soe V Hillehoe, 116 N.Y S 2d 403, 
202 Mi.se SSI. 

65 C .1 p 27 note 85. 

Pieparture from terms of bailment 
as conver.sjon of animal see Ani¬ 
mals § 14 c. 

Use of animal by agistor as conver¬ 
sion see Animals § 17 d. 

59. N.Y.—^Amory v. Flyn, 10 Johns, j 

102, 6 Am.D. 316. I 

543 


60. N.J—Shepard v 

Li 

■verson, 2 

N 

J.Daw .36 9 

N.Y —Brinckorhoff v 


Starkin.s, 

n 

Barb. 24K 

61. Ark —(larabaldi 
SW 875, 52 Ark 11 

v. 

Wright. 

12 

62. Minn.—Whitru'v 

v 

Huntington, 


33 N.W. 661. 37 Minn 197. 

65 C.J. p 28 note 91 

63. Ala—Kiddle v. Driver, 12 Ala. 
590. 

64. N Y.—I’lerrepont v Barnard, 5 
Barb 3 64, reversed on other 
ground.^ 6 N Y 279. 

65. Mich—thite.s v. Rifle Boom Co, 
38 N.W' 245, 70 Mich. 309 

Minn—Whitney v Huntington, 33 N. 
W, 561, 37 Minn 197. 

66. Mis.s—Heard v. Janies, 49 Mis.s. 
236 

67. N.Y.—^Brown v. Sax, 7 Cow. 95. 

68. Cal.—Corpus Juris cited In Met¬ 
ropolitan Life Ins. Co. v, San Fran¬ 
cisco Bank, 136 P.2d 856. 857, 58 
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§§ 34-35 TROVER & CONVERSION 

IV. ACTS CONSTITUTING CONVERSION AND UABIUTT THEREFOR 


§ 34. In General 

Any unauthorized act which deprive* an owner of 
hi* property permanently, or for an indefinite time, is a 
conversion. 

Any unauthorized act which deprives an owner 
of his property permanently, or for an indefinite 
time, is a conversion.Acts rightfully done do not 
constitute a conversion.''^ Acts of conversion have 
been classified as a taking from the owner without 
his consent, an unwarranted assumption of own¬ 
ership, an illegal use or abuse of the chattel, and a 
wrongful detention after demand 

§ 35. Destruction of, or Injury to, Property 

The destruction of goods or personalty by a positive 
and tortious act is a conversion, as is also the serious 
maltreatment of a chattel. 

The destruction of goods or personalty by a posi¬ 


tive and tortious act is a conversion,"^2 as is also the 
serious maltreatment of a chattel.However, the 
destruction or damaging of property is not, in and 
of itself, a conversion it must be tortious and 
it will not be regarded as tortious when it is neces¬ 
sary for the protection either of defendant or hi.s 
property,^® it is occasioned by act of public au¬ 
thorities,'^'^ or it rc.sults from accident.'^* Also, the 
destruction or loss of property is not a conversion 
where it is not the result of a positive act, as where 
it is the result of negligence,or omission to act.^*^ 

Destruction of crops by livestock. The value of 
crops eaten or destroyed by livestock cannot be re¬ 
covered in trover,even though defendant knew 
that his stock were habituated to such depreda- 

tion.s.^2 

Canceling certificate of membership in board of 
trade is a conversion of such certificate. 


Cal.App.3d 897—Metropolitan Life 
Ins Co. V San Franc'l.=ieo TJunk, 
136 r.3d 853. 850, 58 Cal App 2d 
528— Oorpni Juria cited iu Pent- 
ley V. Mountain, 124 I’ 2d 91, 94, 51 
Cal.App 2d 95. 

05 C J. p 28 note 97. 

€9, Conn,—IJruneau v U’’ & 

Tran.sp. Co., 82 A 2d 923, 3 38 Conn 
179. 

Idaho.—^Forbuah v. .San T)U'ko Fruit 
& Produce Co.. £60 P 059. 40 Idaho 
231. 

70. Cal.— Corpus Juris (quoted in 

Van Dorn v. Couch, 01 1' 2d 1197, 
1200, 21 Cal App 2d Supp 749 
Ky.—Cirea.sy Creek Coal & Land Co. 
V Greasy Creek Coal Co, 7 S \V.2d 
853, 225 Ky. 7'7. 

Deposits of depositor’s own funds 

and takinsT of certifleoles payable to 
depo.sitor or his brother or to de- 
po.silor or his brother in ease of de- 
po.sitor’s death earned no evidence 
of fixed rights therein In favor of 
brother upon which to base a hold¬ 
ing of conversion by depositor of 
money belonging to brother—Hack¬ 
er V. Hacker, 283 N.W. 639, 287 Mich. 
135. 

71. TT S—Maine v. Halev, C.C.Me., 16 

Fed Ca.s No 8,977, 2 Hask 354 j 

Ala—Davis v Hurt, 21 So. 468, 1 14 
Ala 146—Polling v. Kirby, 7 So. 
914, 90 Ala, 215, 24 Am.S R. 7«9 j 
— Thweat v. Stamps, 67 Ala. 96— 
Conner & Johnson v Allen & Reyn- j 
olds. 33 Ala. 515—Glaze v. MeMil-j 
Ian, 7 Port 279. I 

Ark.—Ray v. Light. 34 Ark. 421. ' 

Ky.—Kennet v. Robinson, 2 J.J. 
Marsh 84—Abernathy v. Wheeler, 
13 Ky.L. 730. 

Mo.—German American Bank v. 


Rrunswig, 81 S.W. 461, 107 Mo 
App 401. 

NC—Glover v. Riddick. 3.3 N.C. 582 
Tenn.—Roach v Turk. 9 Heisk. 708, 
24 Am R 360—Jordan v. Greer, 5 
Sneed 16,5. 

Tex —Gulf. C A S F R Co V. Pratt, 
Civ App , 183 8 W, 103. 

Vt—Tinker v Morrill. 39 Vt. 477, 
94 Arn D 34 5. 

Wis—Donovan v Parkhausen Oil 
Co, 227 NW 940. 200 Wi.s 194— 
Aschermann v. J'hilip Pest Prew- 
ing Co., 4.5 Wis 262. 

72. Ala.—Long-Leu KS Hardware Co. 

V Ab.ston, 180 So 261, 235 Ala 599. 
Ind—Block V. Talgp, 51 N.E.2d 81. 
221 Ind 658. 

ND—Taugher v Northern Pac R 
Co, 129 NW. 747. 21 N D. 111. 

Or—^I.ee Tung v. Burkhart, 116 P 
1066. 59 Or 194. 

I S D—Kiehstein v. Roesch, 26 N.W.2d 
658. 71 SD. 451. 169 A.L.R. 98. 

Tex—^..iinerican Surety Co. of New 
York V, Hill County, Civ.App., 25 i 
SW 241, affirmed, Com.App , 267 S 
W. 265. 

Wis—Heuer v. Wiese. 60 N.W 2d 385, 
265 Wis 6. 

65 C J p 28 note 2. 

Change in nature of property see 
infra § 4 7. 

Injury to, or destruction of, property 
by: 

Bailee see Bailments §{ 27, 31, 44 
Tenant In common see Tenancy in 
Common | 103 

Destruction of promissory note 

Maker’.H withholding and destroy¬ 
ing of note after having allegedly 
obtained possession thereof wrong¬ 
fully could not change terms of note 
or precipitate due date thereof —Fou- 
dy V. Daugherty, 76 N.E.2d 268, 118 
Ind.App. 68, j 


73. N.H,—Wentworth v. McDuffie, 4R 
N.H 402. 

74. Wash—Loeklt Cap Co. v. Globe 
Mfg Co, 290 P. 813, 158 Wa.sh 

183. 

76. Wash.-—Loeklt Cap Co v. Globe 
Mfg. Co, supra. 

76. U S —McKee.sport .Sawmill Co ^ 
I'enn.My]vania Co., C C Pa, 122 F 

184. 

Wis—Hurrington v. Edwards, 37 
I Wi.s. 58C, 84 Am.D. 768. 

77. Ala—Traylor v. Hughes, 7 So 
159, 88 Ala. 617. 

Tenn.—Weakley v. Pearce, 5 Heisk 
401. 

78. N.Y—Salt Springs Nat. Bank v 
Wheeler, 48 N.Y. 492, 8 Am.K. 564 
— Melse V. Wnchtel, 104 N.Y.S 
915, 54 Misc. 549. 

79. Wash —Spokane Grain Co. v. 
Great Northern Express Co., 104 
P. 794, 55 Wash. 546. 

65 CJ p 29 note 10. 

Negligence by 

Bailee generally see Bailments J 
44. 

Carrier see Carriers S 3 81. 

Positive and tortiou.s act as ele¬ 
ment of conversion generally see 
supra § 4. 

80. Ky—Lexington, etc., R. Co v. 
Kidd, 7 Dana 24 5. 

Mich—Kenmev v. Glutton, 59 N.W 
419, 101 Mich 106, 45 Am S.R. 394 

81. Ill.—Smith V. Archer, 63 Ill. 241. 

88. Ill —Smith v. Archer, supra. 
Form of action for damages by do¬ 
mestic animals generally see Ani¬ 
mals { 265. 

83. Ill.—Olds V. Chicago Open Board 
of Trade. 33 Ill.App. 445. 
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TROVER & CONVERSION §§ 35-36 
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Cutting wires. The cutting and carrying away of 
electric wires without first offering the owner a 
rcasondble opjwrtunity for reclaiming them is a 
conversion 

§ 36. Assertion of Ownership or Control of 
Property 

Any distinct act which la an unauthorizad and 
wrongful assumption and exercise of control, dominion. 


or ownership by one person over the personal property 
of anothsr person, and Is In denial or exeluelon of, or 
Inconsletent with, the owner's rights, is s convsrslon. 

Any distinct act which is an unauthorized aii<l 
wningful assumption and exercise of control, do¬ 
minion, or ownership hy one person over the per¬ 
sonal jiropcrty of another person, and is in denial 
or exclusion of, or inconsistent with, the owner’s 
rights, IS a conversion,even though defendant 
does not apply the projicrty to his own use Con- 


84. >r Y.—TSlrotric* Power C!o v. New 
York, G5 N Y.S. 460. 36 App Div 
383—Rlectric Power Oo. v Metro¬ 
politan Tel., etc., Co, 27 N.Y S 93. 
76 Hun 68, amrined 43 NK 986, 148 
N.Y 746. 

86. UR—Southern Countlea Ice Co, 

V. ItKO Jlndio Picturoa. IlCCal. 

39FSUPP I.*;?. 

Aia.—HamiltoTi v llainllton, 61 So 
2d 1.3. 2.1.*; Ala 284—Geneva Gin 
& .Sstora#?#* Co. V Raw Ih. 199 So 
731. 240 Ala. 320—Uonff-Uewi*. 

Hardware Co v Abaton, 180 So 
261, 235 Ala. 699—Moore v Ste- 
phena, 18 So.2d 577, 91 Ala App 
446, eertiorari denied IB So 2d 578. 
245 Ala (1.16 

Ark —Thomaa v. Weatltrook, 177 S 

W. 3d 931, 206 Ark. 841 

Cul —<leorge v. Bekina Van & Slor- 
Ofre Co, 205 P2d 1037. SS Call'd 
834—4»rul>er v Pacific Staten Sav- 
inir«» A Loan Co.. S8 P.2d 137. IS 
Cal 2d 144—Lunilanlan-American 

3X*velopm«'nt Co v. Seaboard Ibu- 
ry (Vedit <’orporation, 34 2d 139, 
1 Cal 2d 121 — SuHumu Iicnuye v 
llcmaril. 249 l*.2d 658, 111 Cal App 
2d 122—Staley v, McClurken. 96 1\ 
2d sn.1, .15 Cul App 2d 622— ^LJndaey 
V I'ommereial Tbacount Co., 55 1' 
2d 896. 12 Cal App 2d 346 

Conn—Hrunenu v. W * W, Trannp. 
Co., 82 A 2d 923. 138 Conn. 179. 

Del —MitMtellone v Ar^o Oil Corp., 
7f, A 2d 118, 6 Terry 517. affirmed 
82 A 2d 379. 7 Terry 102—Drug. 
Tne. \ Hunt. 168 A, 87, 6 WW 
Harr 339 

Fla.—Wilnon Cyppiaa Co. v. Logan, 
162 So. 489, 120 Fla 124 

Ind —Hardy v. Heeter, 96 N.El2d 682. 
120 Ind App. 711—Sullivan & 
O'Urirn v, Kennedy, 26 N.K.2d 267, 
107 Ind App. 4.17. 

La—^Kdwarda v. Max Thieme <'hev- 
rolel Co. App, 191 So. 669 

MaHH—^Lawyers* Mortg. Inv. Corpo¬ 
ration of Boston V. Paramount 
Laundries. 191 XE. S98, 287 Mass. 
367. 

Me.—Duble v Branx, 73 A 2d 217, 146 
Me. 170—Oorpu JUzls oltad 1 a San¬ 
born V Matthews, 41 A.2d 704, 706, 
141 Me 213—Harvey v. Anacone, 
184 A. 869. 134 Me. 246. 

Mo.—Sigmund v. Lowes, App., 236 
S.W.2d 14—Corpus juris oitod Im 
Blum V. Frost, 116 S.W.2d 541, 
89 C.J a—3i 


54 6, 231 Mo App 695—St. Tjouis 
F ixture & Show Cast* Co v F W j 
Woolworth Co. 88 S W.2d 254. 232 
Mo. App 10 

Mont.—Oorpus Juris eltsd la. Son'n- 
»en V JaeohMin. 232 1* 2d 332. 338, 
126 Mont. 148, 26 A L R.2d 1186. 

Neb.—Indiana Ilarlior Bolt R Co \ 
Alpirn, 296 N.AV. 158. 139 Neb. 3 4 

N.H.—Largy v. Morrlaon, 188 A. 6. 
«H N H 270 

X y.— In re Barrett's E>4tate, 82 N 
Y S 2d 137—Corrao v I>ewey Ga¬ 
rage Corn. 24 NY.S2d 5.12 

XI)—Tnugher v Northern Tae. R 
('<>, 129 NW 7 47. 21 N I> 111. 

Ohio—^^tnn C«h. & Sur Co. v lliff- 
bee Co.. 76 N K 2d 404. SO Ohio App 
437. 174 A.LIt 1429—North Can¬ 
ton Bank v Coekljii, 187 NE 638, 
4I» Ohio App 27. 

Okl—SiHler v .Smith, 267 r.2d 1081— 
OorpuB Juris olt«d lu Aust v Pur- 
sley, 117 P2d 623. 524, 189 Okl. 38S 

Or.—^Lee Tung v Burkhart, 116 P. 
1066. 59 Or. 194. 

RI—Nestle-Lemur Co. v, Corrigan, 
198 A. 360, 60 HI. 312. 116 A.L.R. 
8G7. 

Tenn.—Lewis Brown Co., Ine., v 
Mallory, 8 Tenn.App. 36—'Bostic & 
Bostic V. Wataon, 2 Tenn App, 209. 

Tex.—Cox V Rhodes. Civ App, 2.1.7 
SW.2d 924—Bradley v McKlnsie, 
Civ App, 226 ,S W.2d 458—Ragland 
V. Cone, Civ App , 114 S W.2d 620— 
Kilgore v. De Vault. Civ.App., 82 
aw.2d 1048—Neyland v. Brammer, | 
Civ.App, 73 S'\V.2d 884, error dis¬ 
missed—Hornsby v. Hornsby, Civ. j 
App, 60 S W.2d 489, reversed on 
other grounds 93 S \V.2d 379, 127 
Tex. 474—^Ameriean Surety Co, of 
New York v Hill County, Civ.App., 
264 .SW. 241. affirmed, Com App. 
267 S W. 265. 

Wash —Martin v. Sikes, 229 r.2d 646, 
38 WaBh.2d 274. 

WIb.—B ussewits v. Wisconsin Teach- 
ers' Aws’n, 205 N.W. 808, 188 Wls, 
121, 42 A.L.K. 873. 

66 C.J. p 29 note 17 

Assertion of ownership, dominion, or 
control. 

By pledgee see Pledges I 36. 

In connection with; 

Detention see infra | 60. 

Removal or asportation see in¬ 
fra f 49. 

Taking see infra | 39. 

545 


Exercise of dominion over mortgagtd 
property sec Chattel Mortgages B9 
214-217 

Ohaage of lieu of mortgags 

Where trust company from which 
plaintiiT purchased undivided shares 
in two mortgages, and which was 
acting as plaintiff's agent in collect¬ 
ing priiutpiil and interest, made loan 
sec'ured by another mortgage on same 
property, and thereafter entered into 
agreement with Its debtor consolldal- 
ing the three mortgages into one flrsi 
moxtgage, trust company, by thus 
changing lion of mortgages in which 
plaintill held an interost, was guilty 
of conversion.—^Mendelson v. Boett- 
ger, 12 NYS2d 671. 2.17 App.Dlv 
167. affirmed 23 N.E.2d 664. 281 N.Y. 
747. 

Xsfnsal to exohaags slumg of stock 

(1) Where bank w'asi made trans¬ 
fer agt>nt for block shares of corpo¬ 
ration and agent for conversion of 
shares Into block shares, but refused 
to comply with plaintiff's demand to 
transfer bis shares to block shores 
prior to communicating with corpo¬ 
ration, bank was not liable for con¬ 
version, even If delay or refusal was 
wrongful, where bank was not a par¬ 
ty to agreement with slock exchange 
on the mechanics of selling the 
shares thereon—Meurs v. Crocker 
First Nat Bank of San Francisco. 
218 r.2d 91, 97 Col App.2d 482. 

(2) Where pursuant to agreement 
of a company, its transfer agent and 
stock exchange, common shares of 
company could not be traded in un¬ 
less converted Into blocks of 20 
shares each, transfer agent was re¬ 
quired on proper demand to make 
neceHHar> conversion and was liable 
Its for a conversion when It wrong¬ 
fully refused to do so—Mears v. 
Crocker First Nat. Bank of San Fran¬ 
cisco, 191 ]'.2d 501, 84 Cal.App.2d 637. 
06. U .S,—Wilcox V. O. I. R., C.C.A.9, 

148 F2d 933. affirmed 66 S.Ct. 646, 
327 IT.R 464. 80 L.Ed. 762, 166 A 
LR 884—Ivey v. V. S.. D.C.Tenn., 
88 F .«4upp. 6. 

Col—Htaley v. McClurken, 96 P.2d 
S06, 36 CaI.App.2d 622. 
l)el.—Mastellune v. Argo Oil Corp. 
76 A.2d 118. 6 Terry 517, affirmed 
82 A.2d 879, 7 Terry 102—Drug. 
Inc. V. Hunt. 168 A. 87, 5 W.W. 
Harr. 339. 



§ 36 TROVER & CONVERSION 

versely, in order to constitute conversion there must 
be some unauthorized and unlawful assumption and 
exercise of control, dominion, or ownership by de¬ 
fendant over the personal property involved in de¬ 
fiance or exclusion of plaintiff's rijjhts,^7 Verbal 
assertions of ownciship or ng’ht of possession do 
not amount to a conversion,^* unless they are made 
by a person in possession of the property, as con¬ 
sidered infra § 37, or are uttered in proximity to the 
property, in a manner iiulicatinyj a determination to 


89 C.J.S. 

control it, and coupled with an apparent ability to 
do so.*® Merely forbiddinj^ an officer to sell prop¬ 
erty on execution against another person is not a 
conversion.®® 

Interference leith property. An unauthorized in¬ 
terference with a decedent’s personal estate will 
render the wrongdoer liable in trover for whatever 
loss occurs.®^ However, an interference with a 
chattel under circumstances which show the ow'ncr’s 
right to be unquestioned is not a conversion,®- and 


—Edwards v. Max Thiemo (^hev- 
roU-t Co, App, 191 So. 960 
Mo—Ilarvoy v Anactmo, ISl A. 889, 
131 Mo 249 

RT-—Nosllo-Eoniur Co v (’orn^'an. 
198 A 3G0, 60 HI 312, 116 A 1. H. 
867. 

Tenn—Lewis Hrf)Wn ('"o , Ine.. v 
Mallory, 8 Tenn App 36 
Wash—Martin v Sikes, 229 I* 2U 916, 
38 AVash 2d 274 
69 (M p 30 ru»te 18 

87 . ITS — LfmiliroM Seaplane Muse \ 
The natory, P r ^ y , 117 F Supp 
16—K<'ck Fintfrprise.s, Ine v 
HrauilsthweiKer, I) F Fa! , 108 F*’' 

Supp 929 

Ala—Anieriean Standard Lift' Ins 
FiJ V Johnson, 163 So 6.»2. 2.!1 
Ala 94—'Walls v. llorder.s, 30 .So 2d 
41, S3 Ala App. 99—Warren v l‘«‘P- 
pers, 17 So 2d 985, 31 Ala App 3'll 
(-ul —ZkhIow V Kroeriert. 176 1* 2d 1, 
29 Ful 2d 641, followfd in 176 J*. 
2d 8. 29 Ful 2d 878—Aronson v 
Hank of Anieriea NaL. 'Prust tfc 
SavirikH Ass’n, 72 l’.2d 918, ') Fal 
610—Koe V, Htu'ker, 129 1'2d 199, 
54 (’alApp2tl 466—Van I)orn v 
(\)Ueh. 61 l'2d 1197, 21 (^al App.2d 
Supp. 711), 

III — Honn V Auto Doalors Tnv Fo . 
47 NE2d 568. 31 8 111 \pp 99. re¬ 
versed on other sround.s 92 N E 2d 
699, 3S9 Til 211 

Mass—EdinbuPK v. Allen Sfiuire (''o , 
12 ME 2d 718, 299 Mass. 206 
N.y.—Sam R. Levy Fabrics v, Sha¬ 
piro llroa Faetors (’'orp . 19 N Y,S 
2d 693, 269 App T)iv 163 —(;ro.SR v 
Toder, 8 N.Y S 2d 446. 259 Appl-llv 
964—TUoom V. Wiener, 239 N Y.S 
674, 135 Mise 767. 

N 1).—Nye V, John.son, 4 N W 2d 819, 
72 NT) 99 

t)kl —(\mtinental Oil Fo v llerry, 
103 P2d 69. 187 Okl 390—John.ston 
V. American Finarue Forp., 79 P 2d 
242. 182 Fkl. 967—Kelly V Oliver 
Farm Faimpment Sales Fy., 36 1’ 
2d 888. 169 Okl 269 
Or—Will lams V International Har¬ 
vester Fo, 141 1’2d 837, 172 Or 
270. 

Tenn—New York l.ife Ins. Fo. \. 
Rank of Fomroerce ;; Trust Fo , 111 
SW 2d 371, 172 Tenn. 226, 115 AL 
K. 613 

Tex,—ilicks Rubber Co., Distributor.^. 


V. Rtaey. Fiv App , 1.33 S AV 2d 249 
— ^Hoyd V Martin, Fi\ App. 119 

S.AV.2d 1110—Amcnean Cotton Co- 
Op A.ss'n V 1‘lainview Compress 
Warehou.se (’<>, Fiv App, 111 S 
VA’'2d 689. error dismissed—^Zerr 
Howell. Fiv App. 88 S W 2d 116 
Utali —Fhri.stenseii v. T'U|;h, 36 l*.2d 
100. 84 tUah 440 

69 F.I .p 30 note 19—12 FJ p 763 | 
not<‘ Oil 

Application, of rule must dept'nd fin 
the p.irtlfulnr facts of the individ¬ 
ual ease Kaufman v IToxidcnt Sav 
Dtttik X Tnisl f’o of Finiinn.ili, 23 | 
N.Y S 2d 637, atllrnied 31 N A' S 2d 
664, 263 App Div 703, appe.il denii d 
32 N Y S 2(1 129, 263 Ajip Div 809. 

riUnR* and asslg'nment of mechanic’s 
lien 

The mere flliriK and assiKninent «if 
purport* d meehanie’s lien on ealer- 
T»illai trai'tor, bv one who did not 
have a Inn on the traftor, did not 
const Mute such dominion over the 
tractor a.s to entitle the owner to 
maintain an action for wrunKfiU con¬ 
version uftainst tin' one lllinn and 
n.ssifjnin^ the ]i<*n—Riehsti In v- 
liocsi'h, »r, N W 2d 9.".8, 71 SD. 151, 
169 A L R 98 

Innocent transporter of stolen prop¬ 
erty 

Fomnion carin'r or person trans- 
portinii stolen property in ij^norunee 
of ownership of property does not 
neees.sarily claim title or exercise 
dominion for benefit of hirer ineon- 
aisteiil with true owner's ripht bo as 
to become liable in trover for med- 
dlm^r with property of another—^AVil- 
liarns v Roberts, 1 S K 2d 5S7, 59 
IGaApp 173. 

I Patent infring'ement 

Where welder infringed patents 
cov'ennf> (InllinR bit lor hard rock 
formations bv reconstrueting ■worn 
teeth and orlKinal pattern of lessee's 
bits for whn h service he was paid by 
lessees, welder was not guilty of con¬ 
version a-s against patent owners in 
ah.seiue of evidene** that welder sold 
bits or exercised any acts of owner¬ 
ship over them—Hughes Tool Fo. v 
Williams. D.FOkl. 82 F Supp 408. 
cause remanded in part and affirmed 
in part on other ground.s. FA. AVil- 
liatius V. Hughes Tool Co., 186 F 2d I 
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278, oerliorari dt rued 71 S Ft 612, 
341 US 903, or. I. Ed 1342. r. heal¬ 
ing denied 71 .S Ft 802, 311 F .S 931. 
95 LEd 1362. and 71 S Ft 101.1 311 
V S 956, 95 L Ed 1377. 

88. ('al —Kee v Reck* r, 129 1’2d 

1.99, .51 Fal App 2d 466 

NY—^\A'eriiba«h Forp v Emigrant 
Industrial Sav Hank, 31 N A' S 2d 
688, 26 1 AppDiv liM. •iflirtned 4r, 
N E 2d 169, 2S9 N Y. 662 
W.vo—Hein V. Man ante, 113 l’.2tl 
910. 57 AV.VO 81 
6a (M. p 30 note 20 

89. NY-Fillet v Hob. rts. .97 NA 
28—Wirnbiuh Forji v' Emigrant 
Industrial Sav Hank. 31 N Y S 2(1 
688, 26 1 AppDiv 161. alhriiRd 45 
N E 2(1 169, 2S9 \ Y 662 

90. VI—Lowry v A\ alker, 4 Vt 76 

91. Mo—Corpus Juris cited ia 

Hluin V Frost. IK. S\\.2d 5 1 1, 546. 
231 Mo App 6!)'. 

65 FJ. p 31 note 2 1 

Trovi'r ngainsi ev. eiitor de son tort 
See Exe. utors and AdJninistralot s 
§ 1068 

92. Or—Hold v AA'entworth Ir¬ 
win, 63 1*2(1 210, 15.') dr 266. 

65 F J t' 31 note 25 

Act falliug short of disseisin 

Due mav be cotnpi lied bj threats 
or I'Ven b> physnal eoeiiion to fore¬ 
go full exerdse of his own doinin- 
i(»n as owner of prop.'rtv yet if the 
wrongful act falls .short of a dis- 
st'isin. thereof, the wrongdoer is n<»t 
guilty of eonversion — Mar tin v. 
Sikes, 229 I* 2d 546. 38 AVasli 2d 274. 
Fersiltting removal of goods coudi> 
tloually sold 

AA'here a tenant absented himself 
from leased building eoiitaining fur¬ 
niture conditionjillj Ixiught, the act 
of landlord in opening the door to 
en-ablc .'?eller to removt' the furniture 
wa.M not a convention—Copeland v, 
I’orter, Tex.FivApp, 169 S W. 915 
Protection of proiierty subject to lien 
An act w'huh m done to preserve 
and protect property in order that 
It may remain subject to lien and 
which IS equally beneficial to those 
having subordinate rights and not 
antagonistic thereto, does not con- 
.stitute a wrongful conversion —En¬ 
field V Huffman Motor Fo, 257 1’ 
2d 158, 117 Fal App.2d 800. 
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the assumption and exercise of dominion hy one 
person over the personal property of another per¬ 
son may constitute a coinersion reg-ardless of 
whether or not any actual interference with the 
property itself is involved 

§ 37. - Possession by Defendant 

A person cannot be charged with conversion of goods 
unless he had an actual or constructive possession of 
them at the time of the conversion alleged. 

Ke^rardless of whether he c.iine into jnissession of 
the property lawfull>'‘>'' or unlawfully,a person 
in possession of the personal property of another is 
trinity of conversion where he makes an unfounded 
claim or assertion of ownership or title thereto,^® 
or treats or deals with the jiroperly as ovvner.^^ A 
person cannot be charj^ed wnth a conversion of j^oocls 
unless he liad an actual or constructive po.sscssion 
of them at the tune of the coinersion allejfed,®^ 


notwithstanding he may have forcibly interposed ob¬ 
stacles in order to prevent the owner from obtaining 
the possession sought.9J> It is not necessary that 
his jiossession shall have continued until the com¬ 
mencement of the action.i W here a person exer¬ 
cised dominion over the property to the exclusion 
of, and in definiice of, the owner’s right, it i.s not 
iiecessarv that he shall have actually taken or had 
nuimi.il or physical pcjs'^ession of the propertv - 

§ 38. -Part of Chattel 

Conversion of a part amounts to conversion of the 
whole of a chattel where the circumstances evince a pur¬ 
pose to control or dispose of the whole of it, or wherever 
the remaining part is thereby impaired in value or utility. 

Conversion of a part amounts to conversion of the 
w'hole of a chattel where the circumstances evince a 
purpose to control or dispo.se of the whole of it,^ 
or wherever the remaining part is thereby im¬ 
paired in value or utility.'^ 


93. NY—Ali'nihlsori \ UoeltKi'r. 12 
NY S 2(i 07], App Ihv 107, .il- 
llrnif^d 2,*} NK2d 28] NY. 747 

Tex—(.’r)\ V I{hode.s, Civ.App, 233 
S \V.2d 921 
O.'j C.T p 31 note 27 
TrespasB involved in koitir upon 
land and euttinif tinilier was nol rle- 
nit*nt 111 action for conA rrsion of .such 
tinilier, since appropriation of cut 
tnnIxT \\a.v the act vhicii W'aa incoii- 
susteiit with rights of true owner — 
W'llson (VP 1 C.SS Co V. Logan, 162 So. 
489, 120 Fla. 124 

94. Mu—Corptui Jorlc quoted in 

Rlurn V. Frost, 116 S W.2d 541, 234 
Mo.App 095 

NY—In re Kilcy. 43 N Y S 2d 7,'53. 
266 App Div ion, appeal disinis.sed 
02 N.l':2d 245. 294 NY 825 
Ohio—Fidelity & Deposit Co of 
Maryland v. Farmers & Citizens 
Dank of Lancaster, 52 N E 2d 549, 
72 Dhio Al>P. 432 

Tex —Cox V Rhodes, Civ.App, 233 
K W.2d 924—Jordan v. Broad, Civ. 
App . 170 .S W 2d 655 
65 CJ p 31 note 28 

95. Mu—CorptiB JnrlB quotsd in 

Blum V Frost. 116 SW2d 541, 546, 
234 Mo App 695 

W.Va,—Pine & Cypress Mfg Co v. | 
American Engineering & Construc¬ 
tion Co, 125 SE 376. 97 W Va 471. j 

96. Mo —Corpni Jnris qnotad la 
Blum V Frost, 116 S W 2d 541, 516, 
234 Mo App 695 

ND—Taugher v. Northern Pac R 
Co. 129 N.W. 747. 21 N D, 111. 

Or—^Lce Tung v. Burkhart, 116 p, 
1066, 59 Or. 194 

Tex-—Jordan v Broad, Civ App., 170 
S VV 2d 655—^American Surety Co 
of New York v. Hill County, Civ. 
App., 254 H.W. 241, affirmed. Com 
App , 267 S.W. 265. 

65 C.J p 31 note 30. 


PoBBeBBloa oonpled with Intent 

<’onversion may be committed bv 
acquiring possession of goods with 
intent to a.s.serl a right over them 
adviTse to that of oW'ner thereof.— 
T<ambro.s Seaplane Base v. The Bnt- 
ory, DC.NY., 117 FSupp. It. 

Prodnee stored on farm 
Where cluimantB against deceased's 
estate at tune they conveyed farm 
and assigned lea.sc thereon to de¬ 
ceased during his lifetime left beans 
stored in barn pursuant to agreement 
with tenant, assertion of ownership 
over beans by deceased to exclusion 
of claimants prior to expiration of 
lease amounted to a conversion with¬ 
out more—In re Klippel’s Estate, 83 
N.Y H 2d 816, 194 Misc. 789. 

97. NY—In re Riley. 43 N.Y.f!.2d 
753, 266 App Dlv 160. appeal di.s- 
missed 62 N.E 2d 245, 294 N.Y. 826. 

Ohio—Fidelity & Deposit Co. of | 
Maryland v. Farmer’s & Citizens 
Hank of l>ancaster, 62 N E.2d 549, 
72 Ohio App. 432. 

65 CJ p 31 note 31. 

98. N.T—Potash Store.s v. Buy De¬ 
velopment Corp. 192 A. 379, 117 
N J Law 242—Baude v Chemical 
Bank & Trust Co, 178 A. 799, 116 
N J Law 120 

N.C—.Suskin V, Hodges, 4 S,E.2d 891, 
216 N C 333 

Rl—Dlmon V O’Connor, 106 A 2d 
509 

66 C J p 31 note 32 

The pemtlwloa of the poBBoMor of 
realty by which personalty i.s allowed 
to remain on the premises does not 
make him liable for convention of 
the personalty.—Zaslow v. Kroenert, 
176 r.2d 1. 29 Cal 2d 541. followed m 
Kroenert v. Zaslow, 176 P.2d 8, 29 
Cal.2d 878 

99. Col.—^Zaslow v. Kroenert, 176 r. 
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2d 1, 29 Cal 2d 541, followed In 
Kroenert v Zaslow, 17C 1*2(1 8, 29 
Cal 2d 878. 

Me—Booliier v Boobler, 39 Me. 406 
1. Me—.Sanliorn v. Matthews. 41 A. 

2d 704, 141 Me 213 
65 CJ p 31 note 34. 

3. Cal —.^usumu Igauye v Howard, 
249 l*2d 558. 114 Cal App 2d 122. 
La —Edwards v Max Thieme Chev- 
roli't Co, APP, 191 So. 669 
Mass —Lawyer’s Morlg. Inv. Corpo¬ 
ration of Boston V ]*aramount 
Laundries, 191 N E. 398, 287 Mass. 
357. 

R I.—Nostle-Lemur Co. v. Corrigan, 
198 A 360, 60 R I. 312, 116 A L R. 
867. 

65 C.J. p 31 note 35. 

Paxtlcipatloa in wrongYnl not 

In order to support an action for 
conversion, it is not always neces¬ 
sary that defendant has personally 
acquired possession, as where he has 
participated in the wrongful act of 
a third party who himself has taken 
posse.sHion to the extent of aiding or 
abetting consummation of the wrong. 
—Martin v Sikes, 229 P.2d 646, 38 
Wash 2d 274. 

3. Cal — CorpoB jQrlB qootad in 

Horn V Klatt, 151 P.2d 149, 154, 66 
C’al App 2d 510 

Or—Laam v. Green, 211 P 791. 106 
Ur 311 

65 C J p 31 note 36. 

4. Cal.— Corpus Juris qnotod in 

Horn V Klatt. 151 r.2d 149, 154, 
65 Cal App.2d 610 

Tex—Town of West University 
Place V. Anderson, Civ.App., 60 
BW.2d 628. 

65 C.J. p 31 note 37. 

DBSlxuetlon of chAmotar of ohnttal 
Where there Is an unauthorized 
removal and appropriation to one's 



§ 39 TROVER & CONVERSION 

§ 39. Taking or Reception of Property 

An llloflali wrongful, or unauthorized taking of chat¬ 
tels out of the poBseaeion of the owner with intent to 
appropriate them to the taker's use le a conversion, but 
there la no converaion where a person takes property 
rightfully or takes or receives only that to which he It 
entitled. 

An illegal,^ wrongful,® or unauthorized^ taking of 
chattels out of the possession of the owner with 
intent to appropriate them to the taker’s use* is a 
conversion. In order that the wrongful taking of 
posse.ssion may constitute conversion it is not neces¬ 
sary that the taker assert absolute ownership;® it 


89 C.J.S. 

is sufficient if the taking is wrongful or unau¬ 
thorized and under a claim of right inconsistent 
with the owner’s right of possession,or with an 
intent to exercise an ownership inconsistent with 
the real owner’s right of possession.’t 

On the other hand there is no conversion where 
a person takes properly rightfully’® or takes or re¬ 
ceives only that to which he is entitled;’® and 
where the ownership of property is in dispute it is 
not an unlawful conversion to induce the other 
party by means of an affidavit of ownership to sur- 
icnder possession thereof.” Merely taking pos- 


own use of any of the Bubatanlial and 
easentlal parta of an entiro chattel, 
Huch conversion ■will, if chattel is a 
complicated mechnnium constructed 
to perform certain work, amount to a 
•‘converaion** of the whole. If the re¬ 
moval of such parts ao impairs the 
chattel as to duatroy ita character aa 
u whole and defeat Ita intended uae — 
Klam V. Koppel. 118 1* 2d 729, 63 
Idaho 171. 

6. Md—Snundera v Mull mix, 72 A 
2d 720, 195 Md 2.35. 

Okl.—SiHlcr v. Smith. 2G7 P 2d 1081 
—First Nat. Bank v. Mellon & 
Ilolmoa, 9 P 2d 703, 168 Okl 63. 
Ti-nn—Boatic & Boatlc v. Watson, 2 
Tcnn.App. 200, 

W.Vr—J ohnson r. National Ex¬ 
change Hank of WheeUng, 19 SE 
2d 441, 124 W Va. 157 
Taking and retention of crop by ten¬ 
ant in eonimon seu Landlord and 
Tenant 8 814. 

Taking by morigngoe uee Chattel 
Mortgages | 216. 

Taklag of tanaaVa property by 

landlord without legal proceaa.— 
Wutke V. Yolton. TexCivApp., 71 B. 
■VV.2d 649. error refused—06 C.J. p 32 
note 41 [a], 

6. Cal —SuBumu Igauye v Hna'ard. 
249 P.2d 668, 114 Cal App 2d 122. 

Conn—Brueau v. W & W. Tranap. 

Co. 82 A.2d 92.3, 138 Conn 179. 

Md—Saunders v. Mullinix, 72 A.Sd 
720, 196 Md 235 I 

Minn—Iloehneh v. Holt Motor Co., 
277 NW. 274, 201 Minn 580 
Tex—llin V. Childers. ClvApp.. 208 
P.W 2d 203, error refuaed no re- 
verbiMe error—Ilieka Rubber Co, 
Distributors, v. Stney, ClvApp. 133 
S.W2d 249 

Wash—Walling v. S Bireh & Sons 
Const. Co. 213 r2d 478, 36 Waah. 
2d 435 

£5 C J. p 32 note 42. 

7. Ala—Yellow Pine Dumber Co v. 
Alabama State Land Co, 64 So 608, 
171 Ala. 77 

Cal.—Kleln-Simpaon Fruit Co. v. 
Hunt, Batch ft Co., 226 P. 14, 66 Cal 
App, 626. 


Md.—-Saunders v. Mullinix. 72 A 2d 
720. 196 Md. 235, 

Tex—^Hltka Rubber Co., Diatributors 
V. Stacy, Civ.App, 133 S\V2d 219 
Waah.—^Egge v. West Dependable 
Stores, 17 P.2d 609, 171 Wash 64 

65 C.J. p 32 note 43. 

8 . Ark.—Plunkett-Jarrell Grocery 

Co. V. Terry. 203 S W.2d 229. 

Cal.—^Arqutts v. National Superior 
Co.. 156 P.2d 64.3. 07 Cal App.2d 763. 
N.Y.—Mateo v. Abad. 267 N.Y.S. 436, 
239 App IMv. 376. 

Ohio.—Avondale Motor Car Co. v. 
Donovan. 19 N.B.2d 521, 60 Ohio 
App. 78 

66 C.J. p 32 nolo 44. 

StolMi property 

(1) One who steals the property of 
another is guilty of a tort against 
the owner, for which the owner may 
bring an action for convorsion; and 
since the trespass, committed in the 
original taking, does not in contem¬ 
plation of law divest the true own¬ 
er of possession, every mompnt*s 
continuance of the trespass and fel¬ 
ony 1», In legal eoimlderation, a new 
caption and asportation.—Geneva Gin 
& Storage Co v, Rawls, 199 So. 734, 
240 Ala 320 I 

I (2) One who steals from an Infant 
or aids the thief to dispose of the 
I stolen property does so at his own 
peril.—Hayward v. Edwards, 4 N.Y. 
S 2d 699, 107 Misc. 694. 

Taker acta at hla peril I 

Where a person with notice of an¬ 
other's claim to property deliberately ! 
chooses not to avail himself of or-’ 
derly processes of law In determining 
validity of the asserted rights and 
choosea to substitute himself as sole 
arbiter of the law and facta and ren¬ 
ders decision in his own self-interest, 
and thereafter takes the property, he 
acts at his peril, and if hia conclu¬ 
sions are erroneous, lie alone must 
bear the consequences of his deliber¬ 
ate usuipallon of authority.—Cage 
Bros. V Whitemnn, Civ App, 163 S. 
W.2d 727, reversed on other grounds 
163 S.W.2d 638, 139 Tex. 622. 

9. Ohio—Gillespie v. Holland, 20 
Ohio Cir.CU.N.S.. 17. 
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10. Tex —^Hicks Rubber Co , Distrib- 
ulora, V. Stacy, Civ.App, 133 K W 
2d 249. 

65 C .1 p 33 note 46 

11. KIh —West Yellow I'lne Co v 
Stephens, Hrt So 241, 80 Fla 29fs— 
Quitman N S Co v. Conway. Ss 
So MO, 03 Fla 255 

19. Ctil —Corpus Jnria guotsd in 

Van Dorn v t\»u<h. 64 1* 2d 1197, 
1200, 21 Cal App 2d ,«4upp. 749, 

Ill—National Bund & Inv. Co v 
Mohh, 263 Ill App. 187 
NY—Hoyt V. Wrmlit, 261 N.TS 1.31, 
237 APP.DIv. 124. 

Ohio—^White Co. v. Canton Tranbp 
Co., 2 N.B.2d 601, 131 Ohio Kt 
190. 

Or—^Kondo v. Aylsworth, 158 r 94ii, 
81 Or. 225. 

Oollaotlou of procaato of Ijuraranoa 
poUalaB 

Mother who, as beneficiary and 
pledgee of policies on son’s life, col¬ 
lected proceeds without knowledge 
of alleged parol gift of policies by 
son to wife, to whom policies had 
I never been delivered as alleged, was 
not liable to son's widow in damages 
for alleged wrongful collection of 
proceeds —^Beck v. Beck, Tax.Civ 
App, 90 S W.2d 284. 

Taklag of suatnzad crop 
1 The conversion, if any, of com crop 
growing on land devised by testator 
to Bisters and heirs of deceased sis¬ 
ter by widow who went Into posses¬ 
sion on death of testator and culti¬ 
vated and gathered crop did not oc¬ 
cur on date after maturity and gath¬ 
ering of crop, where executrix suing 
for conversion was never on premises 
from time of death of testator until 
after crop had been gathered and dis¬ 
posed of.—Blum V Frost, 116 S W 2d 
541, 234 Mo App 695. 

13. Cal.— Corpus ynzlB quoUd la 

Van Dorn v. Couch, 64 I* 2d 1197, 
1200. 21 Cal App 2d Supp 719. 

N.J.—Durbark v Fidelity & Guaran¬ 
ty Ina Corp , 86 A.2d 316, 17 N.J 
Super 160. 

65 C J. p 32 note 48 

14. NC.—Pinch V. Clarke, 61 N.C. 
33.5. 
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session of property under a lease from the owner 
IS not a convcrsion.16 

Ustray. The taking up of an cstra}' and deliver¬ 
ing It to a third person on the order of a county 
commissioner has been held not to be a conver- 
sion.i* 

Carrier. A carrier is not guilty of conversion 
where he in good faith takes goods from the pos- 
scs.sion of the owner by the direction of an<ithcr 
having apparent control of the goods and the 
present capacity of investing himself with actual 
possession hut this rule cannot be extended to 
cover a ease wherein the earner has notice of a 
disputed ownership.^* 

§ 40. -Force, Duress, or Legal Proceed¬ 

ings 

Conversion may result from a taking by dureas or 
force, or from a wrongful seizure under legal process or 
proceedings, or from a wrongful eonfiecation of private 
property by public authorities. 

It is a conversion to obtain chattel property by 
duress.^* Also, the wrongful or iinauthon?cd tak¬ 
ing of the personal pmiiert) of another by force is 
a conversion,even though the owner is indebted 
to the takcr.*^ On the other hand, there is no 
conversion for which trover will he where one takes 
that which he is entitled to ikisscss, as discussed 
supra § 39, even though he obtains it by force-- or 
trespass.-^ 

Confiscation by public authorities. An oflicer who 


wrongfully confiscates the property of a private 
person for public or other use is guilty of conver- 

sion.24 receives and enjoys the property 

so taken is also liable.^*'* However, a warehouse¬ 
man from whom confiscating officers take goods is 
not liable in trover there for,unless he was negli¬ 
gent The fact that the property might lawfully 
have been confiscated by the public authorities does 
not justif) the conversion of the property by a 
private nulivuhial to his own use.-^ 

Lri/ol proci'.K.s nr proceedings. An action for con¬ 
version may be maintained for a wTongful seizure 
and disposition of jiropcrty under an attachment,^* 
execution,’** or writ of replevin,*^* such as the taking 
of property by virtue of a void WTit^- or the seizure 
of exempt propert)®- or of property belonging to a 
person other than the one against whom the process 
ran AKo, the appropriation of money by virtue 
of a judgment which is void on its face constitutes 
a conversion.^*' However, a wrongful levy on books 
of account is not a conversion of the accounts,*** 
nor IS a taking of iiossession of noncxempt proper¬ 
ty*^ under legal process 

Likewise, a c(>n\ersion will not result from a tak¬ 
ing by a party under an order of the clerk of court 
entered by consent of the parties** or by direction 
of a receiver and in accordance w'itli a decree which 
has not been stayed or reversed A person who 
IS authorized under the statute to replevy property 
levied on, and who does so in good faith, under an 
order of the court having jurisdiction of the siibjtcl 


15. AIr.—^M orriR v. Brow'n 68 So 
910. 177 Ala. 389. 

16. Tex—Johnson v. Barker, 1 Tex, 
App.Civ.Caa. 8 283 

Trover for taklncr up pstray wiunis- 
fully see Animals 8 lOS. 

17. N J —La Touche v Simpson, 88 
A 945, 85 N.J Law U$. 

18. N J.—La Touehe v Simpson, su¬ 
pra 

19. Md.—Saunders v. Mullinix, 72 
A 2d 720, 196 Md 235. 

65 C.J. p 82 note 65. 

aa Minn.—^Roehrich v. Holt Motor 
Co., 277 NW 274. 201 Minn 686. 

Tex —Hicka Rubber Co.. Distributors. 

SUacy, Civ.App., 133 H W 2d 249 

65 C.J. p 33 note 58. 

ai. Okl —Caldwell v. Carpenter. 234 
P. 767, 109 Okl 63. 

66 C.J. p 82 note 69. 

aa. Cal.—Oorpiis Jtuim gooted la 
Van Dorn v. Couch, 64 P.2d 1197, 
1200. 21 Cal.App.2d Supp. 749. 

N Y -~Conlan v. Lattlnc. 3 E D. Smith 
363. 


as. ("al —Oorpaa JariB gnotad in 

Vun Dorn v Couch, 64 J*.2d 1197, 
1200, 21 Cat.App 2d .Mupp 749 

65 C.J p 33 note 62. 

34. Tenn—Davidson v Munlove, 2 
Culdw. 316 

85. Va—Jiftstern Lunatic A'^ylum v 
Garrett. 27 Gratt 163, 6H Va. 163 
W.Vn—Moran v Smell, 6 W.Va 26. 
36. NY —Nlnicara F. Ins. Co. v. 
Campbell RUiros. 93 N.Y S 208, 101 
AppDlv, 400, afllrmcd 77 N IS, 1192, 
184 N.Y. 682 

87. Ala.—Abraham v. Nunn, 42 Ala. 
51 . 

38. Mo—C’harles ^r. ircCunc, 67 Mo 
166. 

a9. NT—^Livermore v Xorthrup. 41 
NY 107 

66 C J. p 33 note 64. 

30. Tex —^Ilnusp V. Phelan, 19 S IV. 
140, 8.3 Tex. 595. 

66 C.J. p 33 note 66. 

31. Ind —Seip v. Gray, S3 N E 2il 
790. 227 Ind. 62. 

88. Tex —Crawford v. Thomason, 
117 S.W. 181, 63 TeX.Civ.App. 661. 

66 C.J. p 33 note 67. 
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33. Mnss—Maxiiw V Beals, 172 N bl 
34 7. 272 Mush 334 

34. WiB —Selvert v Cluivln, 113 N. 
W 680, 133 WJs 3D1 

66 C J p 33 nolo 69 

Ueinedies of claimant of attached 
property xenerully aeo AllaohmenI 

I 8 349 

Trover bv third person olalminic sr- 
' Quest ered property see Seouestrii- 
I tinn S 18. 

35. S.D—Tabour Really Co v. Nel¬ 
son. 228 N\V 807. 60 S.D. 406. 

36. N.Y —Vogedea v lieakes, 66 K 
V .s. 6B2, 38 AppDlv. 380. 

37. Mass—Magaw v. Beals, 173 K. 
K 347, 272 Maas. 334. 

38. ChI —Mayer v Northwood Tex¬ 
tile Mills. 233 P2d 657, 105 ('ai 
App2d 406. 

66 C.J p 33 nolo 74. 

39. S.C.—Yancey v. Southern Whole¬ 
sale Lumber Co., 13 L S K. 32, 13.*! 
S.(’ 369. 

40. Cal.—Aaatn v Kmirzian, 171 F. 
90. 177 Cal. 493 

66 C.J p 38 note 76. 
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matter, without any notice of the claim of the real 
owner, and who makes no use or disposition of the 
jiropcrty inconsistent with his duty as a bailee there¬ 
of under such order, and who holds in subordination 
thereto, and not otherwise, is not liable iii an action 
of trover to the real owner.'*! 

§ 41. - Fraud, MisrepresentationB, or Un¬ 

due Influence 

A peraon who obtaina the pereonal property of an¬ 
other by falae representations, fraudulent devices, or un¬ 
due Influence le liable in trover. 

A person who obtains the personal property of 
another by false reprcsenUlions or fraudulent de¬ 
vices of any kind is liable in trover.*^ Thus, a sale 
of goods procured by fraud entitles the vendor to 
bring trover for their value against the defrauding 
vendce.^3 2f possession only and not title to the 
goods is obtained by the fraudulent vendee or as¬ 
signee, a siibvcndee or second assignee, having re¬ 
ceived and converted the goods, is liable to the 
owner thereof for conversion ;** but if both title and 
right to possession passed to the fraudulent vendee 
or assignee, a third person who took the goods from 
him and converted them is not liable in trover, 
unless he took them without consideration or with 
notice of the fraud Obtaining projierty l)> undue 
influence is a conversion thereof.**^ 

8 42. -Taking by Buyer 

The taking of property under a void bill of aale may 
constitute a conversion, as may also the appropriation 


to one’s use of property purehssad at an invalid public 
sale. 

The taking of propcrl> under a void bill of sale 
may constitute a conversion,'*® as may also the ap¬ 
propriation to one’s use of property purchased at an 
invalid public sale When delivery of, and pay¬ 
ment for, gtwtls are to be concurrent acts, a buyer 
who receives and refuses to pay for the goods tib- 
tains a wrongful |)osscssion rendering him liable in 
trover but this is not the case where the goods 
are sob! on credit 

§ 43. - Retaking by Seller 

A vendor of goods sold and delivered on credit la 
liable in trover for their value if he retakes possession 
of them without due process of law or the buyer's con¬ 
sent. 

A vendor of goods sold and delivered on credit 
is liable in trover for their value if he retakes pos¬ 
session of them without due process of law' or the 
buyer’s assent,*'- and, a fortiori, he is liable where 
the buyer has paid for the goods.**** It i.s also a 
conversion to retake goods the title to which passed 
on a condition which the buyer stands ready and 
willing to fulfill A seller is not liable in trover 
for retaking possession of the goods W'heii the con¬ 
tract of sale provides that he may do so on deeming 
himself insecure ;*'*» and where delivery and payment 
arc to take place at the same time, and the seller 
has not waived his rights, he does not convert goods 
not paid for by removing them from the railroad 
c.ir m which they have been loaded for shijiment 


41. Ain.—Morris v Hull, 41 Ala 
SKI. 

42. Md—Saundrra v Mullinix, 72 A 
2d 720, 195 Md 235 

Minn—Koohrlili v Holt Motor Co, 
277 NW 274. 201 Minn r.Nij 
N,M—Huatin v Ciavon, 203 1* 2d 392, 
57 N.M. 724 

Ohio—L.ont; v Oraw ford Fiimneo <’o , 
(5 Ohio Supp 30 

Wih—-Oorpne Juris cited la Pott'* v. 
Furnif-ra' MuL Automohih- ln*> Oo., 
2K9 NW. 60fi. fiOH. 233 Win. 313. 

05 J )i 33 note S3 

Xcclpioat of paUBlon ehceka 

Whirr vi‘t**rnn'M widow wron»!fully 
appliod pension chei'ka to h^r own 
use, knoi\inp she was not entitled 
thereto lieenuse of her remarriage, 
and cheeks were cashed by corpora¬ 
tions having full knowledge of Mild¬ 
ew's remarriage and that she waa 
not entitled to the eheeka. govern¬ 
ment waa entitled to recover against 
the widow and aguinat corporationK 
on theory of eoniersion —V S v 
Michaelson, D.C.Minii., CU F Supp. 790. 


43. Ohio—Haird v Tlowaid, 30 NK 
732. .'',1 Ohio St ,'■.7. 16 AmSU 55(1, 
22L.JIA Sll, 

(i5 P ,7 p J1 note SI 

44. NJ—Ashton V Allen, 56 A 
165 70 >’ J Lhw 111. 

05 i' .1 p 3 1 note 55. 

46. U K —Morrow Shoe Mfg C^o v 
NeM Kngland Shoe Oo, 111, 67 F 
0«B. (. OP A 508. 24 L. II.A 417. 

05 (.’J p 34 note SO 

46. S—Morrow Shoe Mfg. C’o v 
j New Kngliind Shoe To, aupra 

65 CJ p 31 note 36 

47. Mkmh—D evlin v Houghton. £3 
N.K 65U. 202 MasH 75—Ilagar v 
Norton, 73 NK 3073, 1S8 Muss 47. 

48. Tc'n —Harm. v. Staples, Civ. 
App.. 59 S W KOI 

Sale by parson of UBSonad aalad 
W’here peraoiiul property is sold by 
u peraon declared to he of unsound 
mind, the legal guardian may recov¬ 
er from the purchaser tor the conver¬ 
sion—Holton \ Stewart, Tex Civ. 
App., 191 SW.2d 798 
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149. Mass—Man'ottc v M<iH.siu'liu- 
I Ketta Sec ('orporation, 145 N.E. 464, 
250 Maa^ 246 
66 r .7. p :i4 note 90 

BO. ITS — First Nat Hank of Oin- 
(inimti V Felker, CCArk, 18B F. 
675. unirrned lUC F 200, 116 C T A. 
32 

65 ('.T p 31 note 91 

51. liU—Sutton V McCoj, 59 SK 
31, 2 Cfa Ajjp T.'iK 

66 C J p 34 note 92 

68. NY-IIiielet v Ueyna, 1 Abb. 
J’r.N.S., 27 

Right of unpaid aeller to recover 
Roods or then proceeds nee Sales fS 
412-425. 

53. N Y —lletnon v. Brolnitnky, 163 
NY.S 11129 

64. N.Y —Wunhhurn v. L'orlis, 21 N. 
YS 422. 1 Misc 427 

55. Minn—McClelland v Nichols. 24 
Minn 176 

Recovery of goods sold under condi¬ 

tional sale see Sales §{ 602-611. 

66. N.Y.—Wlxon v. Krvay, 134 N.T. 
S. 350. 150 App Div. 26. 
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§ 44. -Proceeds of Sale 

An appropriation of the proceeds of the sale of a 
chattel which was authorized by its owner will not Justify 
an action for conversion of the chattel. 

An appropriation of the proceeds of the sale of 
a chattel which was authorized by its owner will 
not justify an action for conversion of the chat¬ 
tel but an appropriation or unauthorized diver¬ 
sion of the proceeds by the purchaser will sustain an 
action in conversion for the amount.^ 

Wroucjful sale. A receijit of the proceeds, or a 
part thereof, of floods which have been wrongfully 
corn erted by a third person is not a conversion, 
unless defendant particiji.ited iii the wrongful act,^'* 
had knowledge thereof,or took such proceeds in 
accordance with a i>nor agreement wdiich related 
to the act of conversion as well as to the sharing 
in the procei'ds.^- 

§ 45. - Taking from Person Other than 

Owner 

a. In general 

h Knowledge or good faith 


a. In General 

One who takes possession of, and claims title rights 
in, a chattel through a purchase or other means, from a 
person who had no power from the owner so to dispose 
of It, IS guilty of a conversion of the chattel and liable 
in trover. 

One who takes posscs.sion of, and claims rights in, 
a chattel through a purchase or other means, from 
a person who had no powder from the owiur so to 
dispose of it, IS gailt> of a conversion of the chattel 
anti liable in trover.^’-* Liability for conversion at¬ 
taches to whomsoever receives and converts to his 
own use, or otherwise disjuises of, property w'hich 
was delivered to him by one to wdiom the projierty 
hatl been intrusted by the owner for another and 
specific jutrpose^'^ If, how'ever, the person from 
whom defendant obtained the property had posses¬ 
sion of It under cnciinistances known or assented to 
by the owner, which justified an inference of ap¬ 
parent authority to ni.ike the disposition complained 
of, trover wall not lied"" nor will trover lie if the 


57. (^lI.—Corpufl Juris cited in 

Thomsen \ ('iil\er «’il> Motor t'o, 
41 r.Ud 597, (500 I ('ulAppl'd (i:59 

65 O J p I not*- 98 

58. <!ii—Stephenson v Wjatt ll.ird- 
W'fire t'u. r.jr. SE 3115, OaApp 
57. 

Minn—fiuertner v Western El t’o,, 
IIG N W Oi.'t, 101 Minn 4(57. 

59. SC—International Agr Corpo- 
ratioii V lioekhart Power (’o. 18S 
S li 213, IM S C. TiOl 

65 C J p 31 note 1 

60. Mass—I'oIloY v. Lenox Iron 

Woik.s, 2 Ali'Ti 182 

SC—Internationa] A«r Corporation 
V. Lockhart Power , 188 SK 

243. IM S.C. 501 

61. Wa.sh—Peck v Farmers’ Nat 
Bink of ('oll’ax, 2 13 T’ 861, 137 
Wash 627 

62. S.C, — International Agr, Corpo¬ 
ration V, Lo<-khart Power Co, 188 
S.K 2 13. 181 S C, .501 

Vt.—Johnson v. Power.*?, 40 Vt. Gil 

63. US—First Camden Nat Bank & 
Trust Co V J 11 Watkins Co, C C. 
A I*a . 1 22 F 2d S2<. 

Idaho—Klam v Kcppel, 118 I’2d 
720. ( 5.3 Idaho I7l — Federal Land 
Bank of Srxikane v McCloud, 20 
P.2d 201. 52 Idaho cot 

Mo.—Corpus Juris cited la Alim v 
Baglej, 133 S W.2d 1027. 1029. 231 
Mn.App 891 

Nev — Dixon V Southern Pao Co, 175 
P. 368, 42 Nev, 73. LH A 191 81) 960. 
reheard 177 P. 14, 42 Nev. 73, Lit 
A 1918D 9(.0 

Okl.—Maple City Steel & Metal Corp 
V. Mitchell, 2(>5 P.2d 4 73. 


Or—Keepan v Leiirie, 135 P 2d 717, 
171 Or 191 

Tex—Kiinlicll Milling Co V (Jreene, 
Civ.\pp, 165 .S \V 2(1 991. afflriried 
170 S W.2d 191. Ill T(‘X 81. 

6.5 C J p a.t note 5. 

Acquisition from conditional huyei 
after default nee Siile.*( 618, 
Trover against hank paying check 
hearinK forged indorsement see 
Banks and Banking § 357. 

Refusal to pay on negrotiable Instru¬ 
ments 

While bank’.s dclilor bought colion 
with diafis att.uhed to bills of Jad¬ 
ing, drawn on l>ank. but bunk i>ursu- 
ant to pr< vious c<,n.spir.i( y icfused to 
honor dtaft.s and took bill ol ex¬ 
change oldained \>y dcbt<»r )►>' revell¬ 
ing cotton to apply on dtbtor'.s in¬ 
debtedness, and per-son to whom cot¬ 
ton was resold jcfusid payment of 
the bill of exchange alter having ac¬ 
cepted 11, ongin.d seJIer.s of cotton 
had causes of action in conversion 
against dehtor, bank, and person to 
wdiom cotton was resold—Texas 
State Bank & Trust <’0 v J'ati'c, 
'Pex Civ App , 111 S W 2d 11.57. 

Separate conversion 

If sawmill company purchased Jogs 
from pet.son who had been guiltv of 
conversion in removiiiK them from 
l.and of another, and appropriated 
them to It.s own u.se. .such m t wa.« 
separate conversion by it having no 
relation to original act of conversion 
in so far as such alleged conversion 
w<is joint act of company and original 
converter—Wilson Cypres.s Co v. 
Logan, 11.2 So. 489. 120 Fla. 124. 
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64. NY—I’oig(‘.s V. UnJ((>d States 
t Moilgngc S’ Ttu.st Co, 9(» N E 454, 

2(13 N Y. 181 
(55 (',J p .(.'5 note (5 

Trover again.st ngent for .sale or dP- 
liver> in violation of instructions 
I see AgeiM \ ^ 1 .'i 1 
Diversion by factors 

Importers who agried to pny per¬ 
centage of diawli.iek refund to an¬ 
other for work on good.s could recov¬ 
er from latter’.s factor.s for eonver- 
.mon. where rHt'ior.s, WMth knowledge 
of agreement, din*eted customs bro¬ 
ker to (hvirt refund eheek.s—Illrseh- 
iieig V Bi'rtal Texfil(‘ Co., 261 N Y .S 
21.5. 238 App I>1V 338 

65. (5a --Soulhern Iliacount Co v 
Elliott, 70 .S F 2d td.'j, 8(5 Cii App. 
5(1 

Vt—Muiphv V. Ilritton, 1 A 2d 724, 
1(H) Vt .522. 

(..'5 C.J p 3,'5 iKde 7. 

Autborlzatiou of loan 

Where [ilaintifT gave to treaHurer 
of (orporation < he( k pa.vable to order 
of treasurer and signed letter which 
elearl> authorized bank to make a 
loan to the* treasurer on sec'urity of 
tionds delivered by plaintiff to the 
treasurer, )*ank which loaned money 
to the treasurer to pay an iridelited- 
riesH of the corporation to the hank, 
applied proeecd.s of the check to the 
corporation’s indebt<*dness, and ap¬ 
plied proceeds realized from sale of 
bonds, upon the failure of the treas¬ 
urer to pay the note at maturity, to 
the payment of the treasurcr*.*( note, 
was not guilty of eon version of the 
ehet k and bonds—I’helan v, Allan- 
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purchase is assented to by the real owner, even if 
Ihc goods are sold by a wrongdoer.®® 

Redclivery of property. One is not liable in trover 
for redelivenng a chattel to the person from whom 
he received it,®'^ notwithstanding he knew that such 
person’s possession was wrongful.®* If property is 
carried off by one person with intent to commit a 
larceny, it is not conversion for another person to 
.seize it, on behalf of the owner, for the purpose of 
restoring it to him.®® 

b. Knowledge or Good Faith 
It It well eetebllshed that It eonatltutea a eenver* 
alon to receive property from one who haa no right to 
part with, or diapoae of, auch property, and thereafter 
to exerclee dominion over it, whether with knowledge of 
the owner's righte or In good faith without any notice 
thereof. 

It is well csfahlishrd that it constitutes a conver- 
.sion to receive property from one who has no right 
to part wdth, or dispose of, .such pniperty and 


thereafter to use, sell, or exercise dominion over 
it, whether with knowledge of the owner’s rights'^® 
or in good faith without any notice whatever of the 
rights of the owncr.*^^ However, the mere purchase 
of personal property in good faith from a person 
who has no right to sell it is not a conversion 
there is no conversion until the title of the lawful 
owner is made known and resisted"^* or the pur¬ 
chaser exercises dominion over the property by use, 
sale, or otherwise.^^ Also, it has been held not to 
be a conversion to receive purchase money for an 
interest in land without knowledge that the money 
is held in trust.^® 

§ 46. Use or Disposition of Property 

Any ute or diipotition of the pereonal property of 
another It a conversion where It la unauthorized by, 
without the heenso or consent of, or In violation of, the 
orders or instructions of the owner and is in denial or 
defiance of his rights. 

Any iisc^® or disposition of the personal proper- 


tic Nat Hank of Bonton, 17 K E 2d 
097. 301 Mann. 463. 

Ftotsetloa ot statats 

Where owner of Koodn rlothrd em¬ 
ployee with mdioia of <»wnor*hlp 
thereof and eniplovoe converted and 
Hold the K-iiodM to bona flde purchan- 
tTH for value, bona ndc jiurehawerM 
were protected by Blntule which pro¬ 
vided that if one of two innocent per- 
Honn munt aulTer by the act of the 
third, he, by whose ne^llxence It hap¬ 
pened, must bo the Bufforor—J. tl 
HiihwoH (\) V W 1) Folder ft Co. 
230 ]'2d 386, 103 CalApp2d 767. 

86. Fla—Wilson Cypn*H» Oo. v Lo- 
fcan, 163 489, 120 Fla. 124. 

67. Conn—Coleman v. Francis, 

A, 718. loa Ctmn. 612. 

65 C J. p Sri note 8 

88. Mass—L<or)ng^ v, Mulcahy, 3 Al¬ 
len 57,'!. 

Mu —Hrmhiiueh v I’hipps, 75 Mo 
422 

Iteturn 1o bailor after notieo of true 
ownorBhip bee Hailmenta § 40. 
09. SC—Sharp V. NeMmith, 40 S C 
L 31, 

70. S (’—International Affr Corj). v. 
l^Mkhart JNiwt'r Co. 188 SE 213, 
161 S(' 601 
65 C.J p 36 note 13 

Knowledge or bnd faith us element 
of lonvorBion ponerHlly see aiipm 

S 8. 

Flsdgs of stoofc 

Where vieo president of bunk, pur- 
HulnK an nlloKed independent fraudu¬ 
lent eourae. known to brokers throueih 
employ ooH of brokerH, wrons'fully 
pledged bondn of euHtomerH on mar- 
Kin account of hia ow'n, the purport¬ 
ed pledges could have been treated 
aa conversionfl on part of pledgee — 
Union Old Lowell Nat Bunk v. Paine. 
81 N.lil2d 666, 316 Masa 313. 


71. TT S —Flrht Camden Nat Rank ft 
TruHt Co V. J R. Watkins Co. 
CCA I’u , 122 P 2d 826—National 
Allas Elevator Co v 'U. S., C.C A 
N 1>, 117 F2d 940 

Ala—('laybrookc Warehouae ft Gin 
Co V. I'^armers Co-op Warehouse 
& Gin Co, 71 So 2d 88, 260 Ala. CIS 
—Geneva Gin ft Storage Co. v. 
hawlH, 199 So 734, 240 Ala 320. 
Idaho—Khun v Koppel, 118 P.2d 
729. 63 Idaho 171. 

I,H -—Slate ex rel Mufllow V. Louisi¬ 
ana Oil KeflninR Corp, App., 176 
So 686, motion denied 177 So 476, 
afllrmed ArkansaH Fuel Oil Co v. 
state of Louieifina ex ret MubIow, 
68 Sl't K32, 304 UR 197. 82 L Ed 
1287, tehearing denied 68 S Ct 1044, 
304 US 689. 82 LEd 1.549. 

Ok I —Oorpns Juris cited ta Wllnon v. 

Jlolmen. 60 I’ 2d 1081, 174 Okl 627. 
Or—Keegan V. L.onzip, 1,76 I’2d 717, 
171 Oi. 191. 

I SC—International Agr. Corp. v 
Loekhart I’ower Co, 188 SE 243, 
181 SC BOl. 

Tenn —Creaeh v. Knlph Nichols Co., 
App . 267 SW 2d 132 
TfX—Rolton v. Stew'nrL, Civ. App., 
191 S.W,2d 798—Kenyon v Render, 
Civ App., 174 SW2d 110, error re¬ 
fused 

65 C..I p 36 note If. 

Ssqoireveats of statate 

In aetiun ugainHt Junk dealer for 
<M)nver.sioti of eliattelH, where Junk 
denier had aequired pn>perty without 
exacting from seller a written state- 
inent that seller had paid for or 
owned the property, aa required li> 
statute. Junk dealer wan guilty of 
fraud, w'aa a purchaser m bad faith, 
and was under duty to explain how, 
when, and from whom the property 
was acquired—McQutre v. Monroe 
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Scrap Material Co., 180 So. 413, 189 
La 673 

7a. Okl—MeJunkin v. Hancock, 176 
P. 740. 71 Okl 267. 

65 C J p 36 note 16 

73. NY.—Glllet v. Roberts, 67 N.Y 
28 

OKI—MeJunkm v. Hancock, 176 P. 

740, 71 Okl. 267. 

74L Conn—Coleman v. Francis, 129 
A. 71ft, 102 Conn. 612. 

75. Tex —^WeHt v. Rule, Civ App., 195 
S.W 230 

[78. Cal.—Zaslow v. Kroenert, 176 P 
2d 1, 20 Cal 2d 641, followed m 
Kroenert v. Zaslow, 176 P.2d 8, 2ft 
Cal 2d 878 

Mhhs—R rown v General Trading 
Co. 37 NE2d 987, 310 Mass 263 
Minn—^Wigdale v. Anderson. 268 N 
AV. 726, 193 Minn. 384. 

Mo—Sigmund v. Lowes, App., 236 S. 
W 2d 14. 

Okl—Leah v. Branch, 68 l*2d 67ft. 
177 Okl 211. 

Or—Conxelmann v. Northwest Poul¬ 
try ft Dairy Products Co, 325 P.2d 
767, 190 Or 332. 

65 C.J p 36 note 19. 

Unaiithorixed us© by bailee see Bail¬ 
ments SS 31, 44. 

IRaasoA for ml* 

One cannot deal with another’s 
property ns his own without the oth¬ 
er’s knowledge or consent and there¬ 
by dissipate that property.—Blank¬ 
enship V. Zimmerman. 199 RE. 627. 
1K8 R.C. 413. 

Tbs nas as ooUatezal foor a loan of 
notes and a trust deed owned by an¬ 
other and pledged without the own¬ 
er's consent or knowledge constitutes 
a wrongful conversion of such prop¬ 
erty—Geracl v. Hultan, 268 ULApp. 
291. 
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ty of anotlier'77 is a conversion where it is unau¬ 
thorized by, without the license or consent of, or 
contrary to, or in violation of, the orders or instruc¬ 
tions of the owner and is in denial or defiance 
of his rig^hts; and an abuse or misuse of possession 
lawfully obtained constitutes a conversionHow¬ 
ever, an authoriaed or lawful use of another’s prop¬ 
erty,'^9 or a mere use by a person in rightful or law¬ 
ful possession,®® is not a conversion. In order that 
use by a person in rightful possession may consti¬ 
tute conversion it must be in complete defiance of 
the owner’s title and with an intent permanently to 
deprive him of his property.Also, it is not a 
conversion for a person to assign and transfer all 
his right, title, and interest in a chattel,83 or to turn 
the property over to the real owner ;83 and if a 
fund is to be turned over to one on the happening 
of a contingency on or before a certain day, it is 
not a conversion otherwise to dispose of the fund 
after the specified day, where the contingency has 


TROVER & CONVERSION §§ 46-47 

’ not happened. 84 

Deposit or storage, A person depositing another’s 
funds in a bank without authority is guilty of con¬ 
version of such funds ;85 but merely placing an¬ 
other’s chattels in a building for storage, preserva¬ 
tion, or safekeeping is not necessarily a conver¬ 
sion,8 8 as where it is done to prevent a repetition of 
unauthorized use by a third personJT 

Transfer of stock on company's books. It has 
been both affirmed® 8 and denied®® that it is a con¬ 
version to cause a certificate of shares of stock to 
be transferred on the company's books to a per¬ 
son other than the owner. 

§ 47. - Change in Nature 

One who effects a substantial change in the form or 
nature of property without the knowledge or consent of 
the owner is liable for a conversion. 

One who effects a substantial change in the form 
or nature of property without the knowledge or con- 


77. Ill.—Geracl v. Sultan, supra. 
Mass.—Greg^uais v. Brockton Standard 

Shoe Co., 197 N.B. 51, 291 Mass, 
368. 

NT—Pemberton v. Windsor Leas¬ 
ing Co., 68 N.T.S.2d 292—Del Pic¬ 
colo V. Newburger, 9 N.T.S.2d 512. 
N.D—Juzeler v, Buchli, 249 NW. 

790, 63 N.D. 657. 

65 C.J. p 36 note 20 . 

Pledging xner<aiaadise, title to 
which was in another, without au¬ 
thority, for personal loan, was wrong¬ 
ful conversion of property, and own¬ 
er was entitled to reclaim it so long 
as its Identity was not lost.—In re 
Petrosemolo’s Estate, 273 N.T.S. 713, 
162 Misc. 419. 

Methods 

A conversion may be committed by 
disposing of a chattel by lease, 
pledge, gift or other transaction in¬ 
tending to transfer a proprietary in¬ 
terest in it.—Coles v. Sutphen, 76 A. 
2d 623, 167 Pa.Super. 457. 

Renewal of note 

Where holders left note secured 
by mortgage with bank for collection 
with Instructions not to renew, and 
bank without knowledge or consent 
of holders renewed note, holders were 
entitled to recover face of note from 
makers and bank unless they accept¬ 
ed new note or ratified renewal by 
accepting interest payments with full 
knowledge that payment was on new 
note.—-Bailey V. Riggs, 74 S.W.2d 396, 
189 Ark. 466. 

78. Conn.—Bruneau v. W, & W. 
Transp. Co., 82 A.2d 923, 138 Conn. 
179. 

N-H—E. J. Caron Enterprises V, 


State Operating Co., 179 A. 665, 87 
N.H. 371 

66 C.J. p 37 note 21. 

78. TJ.S—^Determan v. Jenkins, D.C. 

Ga., Ill P.Supp. 604. 

Ill.—^Mclnerney v. Nachman, 3 N.E. 
2d 105, 286 IlLApp. 477. 

65 C.J. p 37 note 22. j 

Aiding cashing of cheek 

In action by corporate payee | 
against drawer for allegedly aiding 
payee’s president in converting pro¬ 
ceeds of check, if proceeds were used j 
by president to pay valid corporate 
debt to president, payee could not 
recover, especially where all claims 
of creditors of payee other than the 
president had been liquidated.—Sam 
B. Levy Fabrics v. Shapiro Bros. Fac¬ 
tors Corp., 19 N.T.S.2d 593, 259 App. 
Dlv. 463. 

Bepayment of bonds as contemplated 
Seller of bonds, redelivered to It 
by purchaser for collection and en¬ 
forcement of mortgage securing, 
them pursuant to their provisions, 
was not liable to pur<diaser for con¬ 
version of bonds in purchasing mort- j 
gaged property at foreclosure salel 
and crediting upon bonds proportion¬ 
ate amount of purchase price, since 
use of bonds In foreclosure was con¬ 
templated and such use precluded 
their return.—Lambert v. American 
Trust Go.. 264 N.W. 299, 274 Mich. 
86 . 

80. III.—^Moltjemey v. Nachman, 3 
N.B.2d 105, 286 lU.App. 477. 

66 C.J. P 87 note 23. 

I Copying abstract book 

Copying of abstract company’s ti- 
;tle abstract books was not conversion 
of books.—Clay County Abstract Co. 

I V. McKay, 147 So. 407, 226 Ala. 394. 
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Indorsing checks by payee 

A restaurant keeper, turning over 
to insurance company’s ofSce em¬ 
ployee amounts of company's checks, 
made payable to and indorsed or 
cashed by such keeper, in reliance on 
employee's false representations that 
money was due employee for commis¬ 
sions on insurance sold by him, was 
not liable In trover to surety on em¬ 
ployee's fidelity bond for amount of 
company's loss paid by surety,— 
Maryland Cas. Co. v. Wolif, 25 A.2d 
665, 180 Md. 513. 

8L Or.—Jeffries r. Pankow, 229 P. 
90S, 112 Or. 439. 

88. Va.—^Williams v. Melendez, Gano 
& Faye, 127 S.B. 82, 141 va. 370. 

83. Miss.—^Abasi Bros. v. Louisville 
& N. R. Co., 76 So. 665, 116 Miss. 
803, L.B.A.1913B 662. 

Surrender by carrier in obedience to 
legal process see Carriers | 187. 

84. N.T.—Halliday v. Nicholas, 34 N. 
T.S. 104, 13 Misc. 111. 

85. Tex.—Gray v. Black, Civ.App., 
267 S.W. 291, reversed on other 
grounds, Com.App., 280 S.W. 673. 

86. Neb.—^Breslow v. City of Lin¬ 
coln, 240 N.W. 668, 122 Neb. 895 

65 C.J p 37 note 29. 

Placing goods in warehouse by car¬ 
rier see Carriers § 178. 

87. Tex.—Gulf, C. & S. P. R, Co. v. 
Pratt, CivApp., 183 S.W. 103. 

88. TJ.S.— McAllister v. Kuhn. Utah. 
96 US. 87, 24 L.Bd. 615. 

' 65 C.J. p 37 note 32. 

Liability of, and remedies against,, 
I corporation see Corporations $ 439J 
' 88. Cal.—Thompson v. TolaJ^. 

Cal. 99—Atkins v.'Gaaablei;' 

[ 86, 10 Am.R. 282. ■' 



§§ 47-48 TROVER & CONVERSION 


89 C.J.S. 


sent of the owner is liable for a conversion but 
the rule does not apply to acts which do not work 
a substantial change in the form or nature of the 
property in question.^^ Trover may, it seems, be 
brought for the value of the property in its new or 
improved state,at least where the conversion was 
willful and with knowledge of the true ownership.^3 

§ 48. - Sale 

a. In general 

b. Sale of property in which another has 

part interest or lien 

a. In (General 

A sale of the personal property of another person is 
an actionable conversion where it is wrongful or un¬ 
authorized by law or the consent of the owner and is in 
defiance of his rights, 

A sale of the personal property of another person 
is an actionable conversion where it is wrongful or 
unauthorized by law or the consent of the owner 
and is in defiance of his rights.Obviously, a sale 
of property by a person entitled to its possession, 
or by the owner thereof,9^ is not a conversion, un¬ 
less it is in derogation of a mortgage, as considered 
in Chattel Mortgages § 260. 

Necessity of delivery, A sale, in order to con¬ 
stitute a conversion, must he consummated by a de¬ 
li very.^^ 


Conveyance of realty. A conveyance of prem¬ 
ises is not a conversion of chattels thereon belong¬ 
ing to the tenant or to a third person not in pos¬ 
session.^® Timber regarded at the time as a part 
of the freehold is not susceptible of being converted 
by the execution of a deed conveying it.®® 

Property previously sold. A vendor who by sale 
or otherwise deprives a vendee of property previous¬ 
ly sold to him is guilty of conversion,'^ and the sec¬ 
ond vendee is also liable where he has sold the goods 
and converted the proceeds to his own use.2 How¬ 
ever, neither a devisee who was without notice of 
plaintiff’s claim to testator’s realty, under an al¬ 
leged oral contract to devise, until after he had 
conveyed it to third persons, and who was not al¬ 
leged to have received anything for the con- 
ve3''ance,® nor the executors, whose only interest 
in the land rvas to subject it to the debts of the 
testator,^ are liable to plaintiff under the theory of 
conversion. 

b. Sale of Property in Which Another Has Part 
Interest or Iden 

A wrongful sale of goods whereby a person who has 
a part interest therein, or a lien thereon, is deprived of 
his right Is a conversion whether the wrongdoer is an 
owner of another part or a lienholder, or a stranger to 
the property. 

A wrongful sale of goods whereby a person who 


90. Cal.—Asato V. Bmirzian, 171 P. 
90. 177 Cal. 49S 

65 C.J, p 37 note 35. 

91. Wis.—Donovan v. Barkhansen 
Oil Co., 227 N.W. 940, 200 WlS. 194. 

65 C.J. p 37 note 36. 

92. Ala.—Riddle v. Driver, 13 Ala. 
590. 

N.Y.—^Brown v Sax, 7 Cow. 95. 
Measure of damages see infra § 169. 

93. KY.—Silsbury v, McConn, 3 N. 
T. 379, 53 Am.D. 307. 

94. Cal.—^Lusitanian-American De¬ 
velopment Co. V. Seaboard Dairy- 
Credit Corporation, 34 P.2d 139, 
1 Cal 2a 121. 

Idaho.—^Black v. Darrag, 233 P.2d 
415, 71 Idaho 404. 

Ind.—^Meyer-Kiaer Bank Liquidating 
Committee v. Byrum, 199 N.B. 255, 
210 Ind. 11—Sullivan & O'Brien v. 
Kennedy, 26 N.B.2d 267, 107 Ind. 
App. 457. 

La.—^Bryson v. Bates-Crumley Chev¬ 
rolet Co., App., 16$ So. 879, reheard 
171 So. 605. 

Miss.—Corpus JTaxls ei-ted in Rigby 
V. Stone, 13 So.2d 230, 231, 194 
Miss. 775. 

N.Y.—^U. S. Fidelity & Guaranty Co. 
V. Leon, 300 N.Y.S. 331, 165 Misc. 
549. 

Dr.—^Blake-McFall Co. v. Wilson, 193 
P. 902, 98 Or. 626, 14 A.L.R. 1275. 


Pa.—Coles V. Sutphen, 75 A.2d 623, 
167 Pa.Super. 457. 

R.I.—^Nestle-Lemur Co. v. Corrigan, 
198 A. 360, 60 R.I. 312, 116 A.L.R. 
867. 

Tenn.—N'ewhall Chain, Forge & Iron 
Co. V. William J. Oliver Mfg. Co., 
7 Tenn.App. 127. 

Tex.—Texas State Bank & Trust Co. 

V. Patee, Civ.App., Ill S.W.2d 1157. 
65 C.J. p 38 note 40. 

Interpretation of hill of sale 

In action for reasonable value of 
property alleged to have been con¬ 
verted, If plaintiff’s predecessor had 
legal title to some of goods involved, 
question whether hill of sale execut¬ 
ed by defendant’s predecessor con¬ 
stituted a wrongful exercise of do¬ 
minion, or whether hill merely pur- 
j ported to convey interest of defend¬ 
ant’s predecessor, depended upon in- 
I terpretation of the bill.—American 
Castype Corp. v. I^iles-Bement-Pond 
Co., 42 N.Y.S.2d 638, 266 App.Div. 
557, reargument denied 44 3S',Y.S.2d 
263, 266 App.Div. 949. 

Conversion of stock eertifleate 
Act of brokerage firm which receiv¬ 
ed stolen stock certificate in sur¬ 
rendering it to transfer agent for 
ne-w certificate was equivalent to 
sale, constituting conversion.—U. S. 
Fidelity & Guaranty Co. v. Newbur- 
ger, 188 N.E. 141, 263 N.Y. 16. 
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95. N.Y.—United States Fidelity & 
Guaranty Co. v. Leon, 300 N.Y.S. 
331, 166 Mlsc. 549. 

96. Cal.—^Thomsen v. Culver City 
Motor Co., 41 P.2d 697, 4 Cal.App. 
2d 639. 

Tex.—Sandoval v. Eagle Pass Lum¬ 
ber Co., Civ.App., 248 S.W. 132. 

97. Tex.—San Antonio Irr. Co. v. 
Deutschmann, 105 S.W. 486, 102 
Tex. 201, 114 S.W. 1174. 

65 C.J. p 38 note 44. 

98. N.Y.— Huntington v. Herrman, 
98 N.Y.S. 48, 111 App.Div. 875, af¬ 
firmed 81 N.E. 1166, 188 N.Y. 622. 

65 C.J. p 38 note 45. 

99. Tex—Berry v. Hindman, 129 S. 
W. 1181, 61 Tex.Civ.App. 291. 

1« Wash.—Wilson Motor Co. v. 
Lamping Motors, 78 P.2d 559, 194 
Wasl^ 416. 
t 65 C.J. p 39 note 47. 

2. U.S.—Northwestern State Bank 
V. Salberman, Neb„ 154 F. 809, S3 
aC.A 525. 

Wash.—Wilson Motor Co. v. Lamp¬ 
ing Motors, 78 P.2d 659, 194 Wash. 
416. 

3. Mo.—Page V. Joplin Nat. Bank & 
Trust Co., 266 S.W.2d 821, 363 Mo. 
1008. 

4. Mo.—Page V. Joplin Nat, Bank & 
Trust Co., supra. 
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has a part interest therein^ or a lien thereon, is de¬ 
prived of his right, is a conversion whether the 
wrongdoer is an owner of another part or a lien¬ 
holder,® or a stranger to the property.® However, 
the assignment of a chose in action subject to a 
lien does not constitute a conversion as to the lien¬ 
holder, if the assignee take with notice of the 
lien."^ The satisfaction of a lien by an invalid sale 
of chattels is a conversion.* Where a deposit of 
school land certificates amounted not to a pledge 
but to a mortgage of the depositor’s equitable inter¬ 
est in the land, a sale of the certificates at public 
auction by the holder, although void, is not a con¬ 
version.® 

§ 49. - Removal or Asportation 

A removal or asportation of a chattel is not in Itself 
a sufficient assertion of ownership to constitute a con¬ 
version, unless prompted by an intent to deprive the 
owner either of his property or possession. 

A removal or asportation of a chattel is not in 
itself a sufficient assertion of ownership to constitute 
a conversion,!0 unless prompted by an intent to de- 
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prive the owner either of his property or posses¬ 
sion.!! It is not a conversion for one to move from 
his premises, or from one part of his premises to 
another, chattels which the owner has left there 
either with or without license therefor.!^ The re¬ 
moval of another’s property out of the state is an 
unwarranted assumption of control of the property 
constituting a conversion where it is without the 
consent of the owner and is not justified by necessity 
or by any warrant whatever.!* 

§ 50. Detention of Property in General 

A wrongful detention of property, where another is 
entitled to the Immediate possession thereof, is a con¬ 
version; but a mere detention of property which right¬ 
fully came into one’s possession is not an actionable 
conversion. 

A wrongful detention of personal property, where 
another person is entitled to immediate possession 
thereof, may constitute a conversion;!^ even though 
possession was rightfully obtained,!® such as a de¬ 
tention based on a negation of the owner’s rights!® 
or accompanied by an intent to convert the property 


5. Conn.—Corpus OUris cited la Han¬ 
sel v. Hartford-Connecticut Trust 
Co., 49 A 2d 666, 675. 133 Conn. 181, 

N.D.—^Hochstetler v. Graber, 48 N-W. 
2d 15, 78 N.D. 90. 

Vt.—^Eastman v. Pelletier, 47 A.2d 
298, 114 Vt. 419. 

65 C.X p S9 note 49. 

Time of ooaversloa 
"Where vendor placed sale of farm 
m hands of plaintiffs and orally 
agreed to give them title to vendor’s 
share of growing crops as part of 
their commission in event plaintiffs | 
found a purchaser, and where vendor 
did not take part in sale of crops | 
by purchaser or receive any part of 
proceeds thereof, conversion of plain¬ 
tiffs’ share of crops by vendor oc¬ 
curred, if at all, at time vendor sold 
farm without specific reservation 
of growing crops.—Ax v. Schloot, 64 
N.E.2d 668, 116 Ind.App. 366. 

6. Ind.—Collins v. Ayers, 67 Ind, 
239. 

7. Minn.—Comfort v. Creelman, 53 
N.W. 1157, 52 Minn. 280. 

a. Or.—Swank v. Blwert, 105 P. 901, 
55 Or. 487. 

65 C.J. p 39 note 52. 

9. Wis.—^Mowry v. Wood, 12 Wis. 
413. 

10. N.Y.—^Hammond v. Sullivan, 99 
N".T.S. 472, 473, 112 App.Div. 788. 

66 C.J. p 39 note 66. 

11. N.H.— K. J. Qaron Enterprises v. 
State Operating Co., 179 A. 665, 87 
N.H. 371. 

66 C.J. p 39 note 57. 


12. Conn.—Sharkiewicz v. Lepone, 96 
A.2d 796. 189 Conn. 706. 

65 C.J. p 39 note 58. 

Worthless property 

(1) Where mortgagee which took* 
possession of vacant building upon 
foreclosure did not know to whom 
two unlocked trunks and suitcase 
and contents found in building be¬ 
longed, and owner had known thatj 
building was being abandoned but 
had continued without right to keep 
the property in building, mortgagee 
was not liable for conversion in caus¬ 
ing the property, which was reason¬ 
ably deemed to be worthless, to be 
removed from building and thrown 
away; and in deterininlng its lia¬ 
bility, mortgagee was entitled to act 

I on appearances, and its duty depend- 
I ed upon value of the property to 
eyes of reasonable man in its posi- 
ition, not upon value that property 
I might later be shown to have had, 
and its duty did not extend beyond 
reasonable conduct—^Kow v. Home 
Sav. Bank. 29 N.E.2d 662, 306 Mass. 
522, 131 A.L.R. 160. 

(2) Property of no value see su¬ 
pra § 33. 

13. N.T.—^Pitchett V. Canary, 14 NT. 
T.S. 479, 59 N.T.Super.Ct, 883. af¬ 
firmed 30 N’.E. 868, 131 N.Y. 664. 

Okl.—^Lesh v. Branch, 58 P.2d 5'78, 
177 Okl. 211. 

14. Ala.—Geneva Gin & Storage Co. 
V. Rawls, 199 So. 734. 240 Ala. 320. 

Oonn.—Bruneau v. W. & W. Transp. 

Co., 82 A.2d 923, 138 Conn. 179. 
N.Y.—Pierpomt V. Hoyt, 182 N.B, 235, 

1 260 N.Y. 26. 


N.D.—^Taugher v. Northern Pac. R. 

Co.. 129 N.W. 747, 21 N.B. 111. 

Or.—Lee Tung v Burkhardt, IIS ‘P. 
1066, 59 Or. 194. 

Tex.—^American Surety Co. of New 
York, Civ.App., 254 S.W. 241, af¬ 
firmed. Com.App., 267 S.W. 265. 

15. Conn.—^Bruneau v. W. & W. 
Transp. Co., 82 A.2d 923, 138 Conn. 
179. 

16. U.S.—City of Fort Worth v. Mc- 
C&mey, C.C.A.Tox.. 93 r.3<2 964, 
certiorari denied 58 S.Ct. 1041, 304 

U. S. 671, 82 L.Ed. 1535. 

Ky.—Getzug v. Work, 168 S.W 2d 
721, 293 Ky. 193. 

La.—Cunningham v. Bell, App., 26 
So.2d 769—^Edwards v. Max Thieme 
Chevrolet Co., App., 191 So. 569. 
Mich.—Cozadd v. Healy, 61 N.W.3d 
20, 338 Mich, 157. 

I Okl.—Continental Oil Co. v. Berry, 

I 103 P.2d 69, 187 Okl. 390—Johnston 

V. American Finance Corp., 79 P. 
2d 242, 182 Okl. 567—Kelly v. Oli¬ 
ver Farm Equipment Sales Co., 36 
P.2d 888, 169 Okl. 269. 

BI.—Nestle-Lemur Co. v, Corrigan, 
198 A. 360, 60 R.I. 313, 116 A.L.R. 
867. 

Tex.—^Parchman v. Parchman, Civ. 
App., 239 S.W.2d 902—^Alexander 
Trust Estate v. Lindsey Drag Co., 
Civ.App., 214 S.W.2d 475—English 
I V. Nichols, Civ.App., 142 S.W.fd 
634—Ellis Oil Co. v. Adams, Civ. 
App., 109 S.W.2d 1026. error dis¬ 
missed—Neyland v. Braanmer, Civ. 
App., 73 S.W.2d 884, error dis¬ 
missed, 

65 C.J. p 39 note 62. 
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§ 50 TROVER & CONVERSION 

to the holder’s own usc,l^ or a detention or nonde- has learned or had reasonable means of knowing 

livery, Avithout legal excuse, after demand for de- that the person from whom he purchased it had 

livery has been made by the person entitled to pos- no right to convey title is a conversion,and the 

session or his duly authorized agent,or after the guilty party is not relieved of liability therefor by 

owner has accepted a tender of the property by his ignorance of the owner’s titlc.^o 

the person in possession thereof.*9 

llffcct of legal proceedings. The levy of an at- 
On the other hand, a mere detention of another's tachment on property in one's possession is a legal 

chattels which rightfully came into one’s possession excuse for refusing to deliver it to the owner.^* An 

is not an actionable conversion a rightful deten- action of trover may be brought for the failure to 

tion IS not a conversion;-* and obviously trover return property to a person who has recovered a 

cannot be based on an alleged detention by defend- judgment establishing his ownership and right to 

ant where plaintiff holds the property,22 the property possessions^ m a replevin suit against him.22 The 

IS in the hands of a third person and has never been issuance of a temporary restraining order, even 

in the possession of defendant,23 or it is simply if improvidently is.sued, which pre\ ents one from re- 

niissing, rather than detained by defendant ^4 moving lumber from the land of another, is not a 

conversion by the owner of the land and lumber 24 

Imnihd nr rcsitndcd (ontriict Trover will he for 

the detention by defendant of property which he Even though jilaiiitiff was required, pursuant to a 
obtained under an invalid or illegal contractus of criminal complaint, not to remove property, w’hich 

sale,26 or a contract which has been rescinded,2“^ ex- was in his possession, from its location, he cannot 

cept where the failure to return the property was hold the complainant liable for conversion, since 

merely a breach of an agreement to return it.28 there had been no dealing wdth the property incon- 

Kctentioii of possession of property after the holder sistent with his rights.2f> 

22. NT)—Wnuht v. Myers, 174 N 
W. S83, 43 N T) 377. 

23. N Y —Land*‘rs, Frary & Clark v 

Fulton Mftal N.Y S 229 

24. N.V—Vulcan Ashestos Mfff Co 
V. Flatow, 149 N'YS 94r>. 87 Mi.s« 
324 

25. NC—Tomlin.“!t)n v. Ilcnnctt, ft!) 
S E .37. 14r, N.C 279. 

Tex—tivfildc Not Hank v. Dockciy. 
CivAup, 83 29 

26. Ala —Straup.s v. Schwab, 16 So. 
G92, 10 4 Ala OCO. 

65 C J p 41 note 72. 

27. NT —Intner v, Emerv, 174 NY 
S 150—Hcllerman v. .Sohantz, 112 
NTS 10S3 

28. SC — Tlay V. rilxrim Health & 
Hifc InH Co., 31 S.E 2d 218, 206 
SC. 34 4. 

29. Conn — .Semple v. Morganatern, 
116 A 906, 97 Conn. 402, 26 A.L.H 
21. 

30. ('nnn —.Semple v. Morgans tern, 
supra 

31. N.H — Fleteher v. Fletcher, 7 
N H 4r>2, 28 Am.l). 369. 

32. Cal — .lack ins v Bacon, 218 P. 
1027, 63 Cal App. 463. 

33. NC—Asher v Ileizensteln, 10 S. 
K 889, 105 N C. 213. 

65 C.J. p 41 note 76. 

34. Minn.—Steller v. Thomas, 45 N, 
IV.2d 537, 232 Minn. 276. 

35. Wa.sh—Martin v. Sikes, 229 P. 
2d r.4 6, 38 Waah.2d 274. 
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17. Tex—Nevland v. Hrnmmer, (Mv 
App. 73 .SW2d 884, error dls- 
missed. 

1)5 C.J p 40 nftif 63 

18. T..n—Edward*' v Max Thieme 
Chevrolet Co. App, 191 So 569 

Me—.Ssnliorn v Matthe\v.s, 41 A 2d 
704. 1 41 Me 213 

Mo—Sixmund v Eowes, App, 236 .S, 
\V 2d 14 

'i’ex—Parchnnin v Purchrnan. Civ. 
App . 2.39 .S \V 2d 902—Alexander 

Trust K.sfate v I.indsey Drux , 
Civ App, 214 W 2d 475—English 
V Nichols. Civ App. 142 S.W 2d 
.O.’lt—Ellis (111 Pn. V Adams, Civ. 
App., 109 S V\\2d 1026, error dis¬ 
missed 

«.■) C .r p 10 note <.4. 
l>emand and refusal jrenerallv' see In¬ 
fra §? 1)4-62 

Property attached to convertor’s 
chattel 

llefusal of eonditionul seller of 
tiiu'k, retnkiriK pu.s.sesMon after tires 
t onditionall.v sold by iilaintifl were 
attached, to deliver tire.s up on de¬ 
mand, was conversion—Bousiiuet v 
IMai'k Motor Truck Co, 168 .N E 800, 
269 Mo.ss. 200. ^ 

19. U.S.—Southern Oil Corporation 
V'. WagKoner. P C A Tex., 276 F 
487. certiorari denied 42 St’t. 382. 
258 U.S. 626, 66 1. Ed 798 

30. U.S.—City of Fort Worth v. M< - 
Carney, C C.A Tex . 9.3 F 2d 964, 

certiorari denied 58 S Pt. 1041, 304 I 
U.S. 671. 82 L Ed. 1533. | 


Mas.s-—Edinburg v Allen Sauirc Co, 
12 NE2d 718. 299 Moss, 206. 

65 C J. p 40 note 66 

Awaitlag' rcpoBiMsioa hy owner 

Where vaporizers had been return¬ 
ed for repair to manufacturer which 
stripped and t‘xamined vaporizers for 
claimed defects but discovered va¬ 
porizers required cleaning only, and 
nianufacturer had not authorized 
their return for cleaning and hod not 
exercised complete owner.ship and 
dominion over vaporizers, manufae- 
|turer’.s failure to rea.ssemble and re- 
I turn units did not constitute conver- 
j Sion —Ceraseal Chemical Corp. v. De¬ 
sign Engineering Co, D C Minn , 100 
F..SUPP 271 

! Awaiting plaintiff's disposition 

Where plaintifT’s automobile, after 
damnge l)y defendant’s train at cross¬ 
ing, was taken by defendant with 
plaintilT'.s knowledge for repair, and 
afterwnrd.s held by defendant await¬ 
ing plaint iff.s disposition defendant 
w'as not guiltv' of <onversion—Cuif, 
C. * S F It Co V. JTatt. TexPie. 
App, 183 S AV 103. error refused. 

21. S—ltnti.sh-Amenean Tobacco 
CAi. V Federal Re.scrve Bank of 
New York. PPANV, 105 F 2d 
935. certiorari denied 60 S Ct. 131. 
308 I’S 600. 84 D Ed 502. 

Ill—Vincent v. Itiling, 168 Ill.App 
4 45. 

Ind—Ea I’lante v Pit\ of A’lncennes, 
194 NE 191. 100 Ind App. 264. re¬ 
hearing denied 195 N E 297, 100 
Ind.App 26 4. 

65 C.J. p 40 note 67. 



89 C.J.S, 


TROVER & CONVERSION §§ 51-65 


§ 51. -To Permit Investigation of Title 

or Right to Possession 

A bona flde reasonable detention of geode by one 
who has aacunied, or it charged with, aome duty with 
respect to them, for the purpose of ascertaining their 
true ownership or of determining the right of the de¬ 
mandant to receive them, will not sustain an action for 
conversion. 

A ])ona fide reasonable detention of floods by one 
who has assumed, or is charged with, .some dutj 
with respect to them,for the purpose of ascertain¬ 
ing their true ownership or of determining the right 
of demandant to receive ihcm,''*^ will not sustain an 
action for conversion. Such a defense w'lll be of 
no avail, however, if plaintiff's title i.s admitted,'*® 
or any other reason is advanced for the detention al¬ 
leged.*® 

§ 52. - To Enforce Payment or Reim¬ 

bursement 

Where property was detained for the alleged purpose 
of enforcing payment or restoration of the purchase price, 
or reimbursement of expenses Incurred In connection with 
the property, trover will lie where the possession was 
wrongful, but not where the posseesion was rightful. 

Where property was detained for the alleged pur¬ 
pose of enforcing pajment or rcsluriition of the 
imrchd.se price, or reimbursement of expenses in¬ 
curred in connection w'ith the property, trover will 
lie W'here the posstssion w'as WTongfiil,'*** or the 
amount due w^as tendered,^* but not where the po.s- 
se.ssion was rightful^- and there w'as no legal ten¬ 
der of the amount dui.'** 


§ 53. -Preventing Removal of Property 

A wrongful provontion of ths removal of chattsla by 
an owner who has the right of immediate poseeasion 
thereof ie a conversion. 

A wrongful prevention of the removal of chat¬ 
tels by an owner who has the right of immediate 
possession thereof is a conversion, whether accom¬ 
plished by forbidding*^ or refusing to allow*** it, 
force and violence,*® threats,*^ locking up the 
goods,*® or requiring the performance of a condi¬ 
tion which i.s not enforceable at law against the 
ow’iier of the property.*® A landowner who refuses 
to jiermit an owner to remove chattels wrongfully 
on the land, unless payment is made for such 
permisMon, is not gtnlty of conversion.**® 

§ 54. Demand and Refusal 

The necessity and .sufficiency of a demand and 
refusal, as well as the effect of a refusal of, or 
compliance w-ith, the demand, arc considered infra 

§§ 55-62. 

Examine Pocket Parts for later case.s. 

§ 55. -As against Original Taker 

it it the general rule that, where aome other Inde¬ 
pendent act of conversion can be shown, there Is no 
necessity for a demand for personal property by the 
person claiming ownership or right to possession, and a 
refusal by the original taker thereof to deliver It, In 
order to show a conversion of the property; but, auch a 
demand and refusal are ordinarily necessary where the 
original taker acquired possession of the property right¬ 
fully and has neither asserted title to It nor exercised 


3ft. Neb—.lesson v lllncknrd, h.'» N 
W2d 3JG, iri9 Nob ] (13—Hansen 
V Villaxt of Tlalston. 22 N W 3d 
719, 347 Neb 351~-Han.sen v. Vil¬ 
lage of Ilalstan, 18 N W 2d 213, 14."» 
Neb 838 

6.") C J. p 41 note 78 

37. Nell—Jessen v lilatkard, 65 N 
W2d :M.5. 159 Ntb 10.1—Hansen \ 
Village of llnlston, 22 N.\V.2d 719. 
147 Neb 351—llanaen v VIllaRe 
of Kulhton, 18 NW 3d 313, 145 Neb 
838. 

65 C J p 41 note 79 

38. Nil—Doty v HuwkiiiM, 6 NH 
247, 35 Am.D. 459 

39. Tex—Smith v. Ttxas, etc., R 
Co, 108 PW 819, 101 Te\ 40.>. 

65 C J, p 41 note 81 

40. Conn—Semple v. MorRniititern, 
116 A. 906, 97 C^>nn 402, 26 A.L, 
R. 21 

Mich—^Even-Heat Co v Wade Elee 
Products Co, 68 N W.2d 923, 336 
Mich. 664 

N.T.—^Allegro for Children. Inc., v. 
Welahrod, 27 N T H 2d 645 

Ohio—Dunn v. Rarlsh, 166 N.E 912, 
82 Ohio App. 310. 


Tex —Janies v. Klar * Wlnleniian, 
Oiv App. 118 .PAV.2d 623 

Bete&tlon wUler Improper olalm of 
liea 

Md—.Saunders v Miillinix, 72 A 2d 
720, 195 Md 235. 

\AaHh—FiKehnnller v Susaman, 9 
P.3d 378. 1(.7 Wash. 367. 

41. Mush —^Wrixlit v Frank A An¬ 
drew h (^o, 98 N.E 798, 213 Ma'^K 
186 

43. Tox—Mav V Anthony, Civ App , 

I 161 S W' 602. 

6.3 C.J p 41 note 86 

43. Ill—Donaldson v. Wellinelun 

; Hotel Oi, 175 Ill App 623 

Tex—May v Anthony, Civ App. 151 
SW. 602. 

44. Tex.—Youreo v. Bradley, Civ. 
App, 275 .SW. 410. 

I 65 C.J p 41 note 89. 

145. Cal.—Oorpua Juris elted la Zaa- 
low v. Kroenert, 176 P.2d 1. C, 29 

I Cal 2d 641, followed in Krocnerl v 
Zaalow, 176 P 2d 8. 29 Cal.2d 878. 

I 65 C J p 41 note 90 

BeleaBs of rights uadsr issss 


that lesaee nhall have rifchl at any 
time dunnx or after expimllon of 
lease to remove all property placed 
bv lessee on realty, Including right 
to draw and remove caning and len- 
hi-e exf-euted innlniment releiising. 
relinriiiibhlng and forever qultelalm- 
ing all nghlH under Ipase, Ichhpp wan 
not theri'by prculuded from remov¬ 
ing property including caairig, within 
a reciHouable time after teim(nation 
of lia.se and pn’aent lessee who pre- 
ventfd Huch removal waa guilty of 
eiinverhion—Texaa Co. v. Sorrell, D. 
C Mont ,116 F.Supu. 137. 

46. Md —Kirby v. 1‘orler, 126 A. 41, 
144 Md. 261. 

47. Mush —Joan v. Cawley, 106 N.K. 
10(19, 218 Mann. 271. 

65 (' J. p 41 note 92. 

48. Dr—Preble v Hanna, 244 J*. 76. 
117 Dr. 306. 

05 C J. p 41 note 93. 

49. Tex.—Kolp v. Prewitt, Civ.App , 
9 S.W.2d 490. 

65 C.J. p 43 note 91. 

60. Ind.—Chleago, I & H. Ry Co 
V. Pope, 188 N.E. 594, 99 Ind.App 
280. 


Where oil and gaa lease pro\lded 
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dominion over It Inconsistent with the rights of the 
plaintiff. 

It is the general rule that, where some other in¬ 
dependent act of conversion can be shown, there 
is no necessity for a demand for personal property 
by the person claiming ownership or right to pos¬ 
session, and a refusal by the original taker thereof 
to deliver it, in order to show a conversion of the 
property.®^ This is because a demand and refusal 
are ordinarily treated as merely evidence of con¬ 
version,making a prima facie case, S3 becoming 
conclusive if not rebutted or explained.^^ 

Since a demand and refusal is but one means of 
showing that there has been a conversion, it is not 
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necessary when there has been a wrongful taking,^ 5 
acquisition of the property as the result of a wrong¬ 
ful levy,®® a wrongful transfer or sale of the prop¬ 
erty by defendant,®”^ retention of money which it 
was defendants duty to pay to plaintiff,®® a posses¬ 
sion maintained in violation of one’s contract,®^ an 
unfulfilled promise to return the goods,®® a diversion 
of property from the special piirpose for which it 
was received,®^ the wrongful use or disposition of 
property by a bailee thereof,®2 or by a pledgee,®3 the 
wrongful taking of personalty on leased premises 
by a landlord on termination of the lease,assump¬ 
tion of ownership by the possessor,®® or any exer¬ 
cise of dominion and control over the property in¬ 
consistent with the rights of the owner.®® 


51. Ala. — Strauss v. Schwab, 16 So 
692, 104 Ala. 669--Glaze v, McMll- 
lion, 7 Port. 279. 

Cal.—^Weinberg v. Dayton Storagre 
Co., 124 P.2d 155, 50 Cal.App.2d 750. 
Del.—Mastellone v. Argo Oil Corp., 
S2 A.2d 379, 7 Terry 102. 

Ind.—^Prudential Ins. Co. of America 

V. Thatcher, 4 N.E).2d 574, 104 Ind. 
App. 14. 

Mass.—^Edinburg v. Allen Squire Co., 
12 N.B.2d 718, 299 Mass. 206—Law¬ 
yers' MoTtg. Inv. Corporation of 
Boston V. Paramount Laundries, 
191 N.E. 398, 287 Mass. 357. 

Mo.—Sigmund v. Lowes, App., 336 S. 

W. 2d 14. 

Ohio.—Fidelity & Deposit Co, of 
Maryland v. Farmers & Citizens 
Bank of Lancaster, 52 N.E.2d 549, 
72 Ohio App. 432. 

Okl.—^Potts V. Biggs & Co, 54 P.2d 
341, 176 Okl. 96—Hanson v. Bran¬ 
non, 18 P.2d 517. 161 Okl. 265. 

Pa.—Corpus g'ucls cited In Common¬ 
wealth V. Spiegel, 82 A.2d 692, 694, I 
169 Pa.Super. 252. 

Vt —Coburn v. Drown, 40 A.2d 528, 
114 vt. 158. 

Wash.—Crutcher v. Scott Pub. Co,, 
263 P.2d 925. 42 Wash.2d 89. 

65 C.J. p 42 note 95. 

Where pledgee’s possession sounds 
In tort from the beginning, no de¬ 
mand Is necessary before beginning 
of suit tso recover amount pledged.— 
O'Connell v. Chicago Park Dlst, 34 
N.B.2d 836, 376 Ill. 650, 135 A.D.R. 
698. 

62. Del.—Drug, Ina. v. Hunt, 168 
A. 87, 5 ’W.W.Harr. 339. 

Mo.—Sigmund v. Lowes, 236 S.W,2d 
14. 

M.D.—^Hochstetler v. Graher, 48 N.W. 
2d 15, 78 ]Sr.D. 90. 

Tex.—Corpus OUxls cited in Meador 
V. Wagner, Civ.App., 70 S.W.3d 
794, 799, error dismissed. 

Vt.—Wetmore v. B. W. Hooker Co., 
18 A.2d XSl, 111 Vt 619. 

SB C.J. p 42 notes 95, $6. 

Weight and sufficiency of evidence of 
demand see infra $ 135* 


53. Tex.—Corpus Juris cited in Mea¬ 
dor V. Wagner, Civ.App., 70 S.W. 
2d 794, 799, error dismissed. 

65 C.J. p 42 note 97. 

54. Iowa.—^Brown v. Dubuque Altar 
Mfg. Co., 144 N.W. 613, 163 Iowa 
343. 

65 C.J. p 42 note 98, 

55. Gal.—Flennaugh v. Heinrich, 200 
P.2d 580, 89 Cal.App.3d 214. 

Idaho—^Kllan v. Koppel, 118 P.3d 729, 
63 Idaho in. 

III.—^Paubel V. Michigan Boulevard 
Bldg. Co.. 278 I1I.APP. 159. 

Me.—Sanborn v. Matthews, 41 A.2d 
704, 141 Me. 213. 

Mo.—^Detmer v. Miller, App., 220 S. 
W.2d 739. 

Mont.—Beyerlein v. Whitcomb, 26 P. 

2d 349, 95 Mont 293. 

N.T.—Meisel Tire Co. v. Ralph, 1 N. 

T.S.2d 143, 164 MIsc. 845. 

65 C.J. p 42 note 99. 

56. Mass.—^Massachusetts Lubricant 
Corp. V. Socony-Vacuum Oil Co., 25 
N.E.2d 719, 305 Mass. 269. 

65 C.J. p 43 note 1. 

57. Cal.—^Metzler v. Foster Holding 
Co., 54 P.2d 447, 5 Cal.2d 278. 

Mich.—-Nibbelink v. CoopersvlUe 

State Bank, 281 N.W. 415, 286 Mich. 
1 . 

R.I.—Nestle-Lemur Co. v. Corrigan, 
198 A. 360, 60 B.I. 312, 116 A.L.R. 
867. 

65 O.J. p 43 note 2. 

58. N.T.—In re Riley, 43 N^.S.2d 
753, 266 App.Div. 160, appeal dis¬ 
missed 62 N,E.2d 245, 294 N.Y. 826. 

65 C,J. p 43 note 3. 

59. Or.—Corpus Juris quoted in 
Kuhnhausen v. Stadelman, 149 P. 
2d 168, 170, 174 Or. 262. 

65 C.J. p 43 note 4, 

60. N.T,—-Durell v, Mosher, 8 Johns. 
445. 

Or.—Corpus Juris quoted in. Kuhn¬ 
hausen V. Stadelman, 149 P.2d 168, 
170, 174 Or. 252. 

61. Ala.—Clay County Abstract Oo. 
V- McKay. 147 So. 407, 226 Ala. 394. 
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Or.—Corpus Juris quoted in Kuhn¬ 
hausen V. Stadelman, 149 P.2d 168, 
170, 174 Or. 252. 

65 C.J. p 43 note 6. 

62. Ala.—Shriner v. Meyer, 55 So. 
156, 171 Ala. 112, Ann.Cas.l913A 
1103. 

65 C.J. p 43 note 7. 

For necessity of demand on bailee 
before suit see Bailments § 45. 

63. Mo.—^Richardson v. Ashby, 83 
S.W. 806, 132 Mo. 238. 

65 C.J. p 48 note 8. 

64. Colo.—Carper v. Ridson, 76 P. 
744, 19 Colo.App. 530. 

Mont.—Scott V. Waggoner, 139 P. 
454, 48 Mont. 535, L.R.A.1916C 491. 

65. Ill.—^Hunt V. Rosenbaum Grain 
Corporation, 189 N.E.' 907, 355 Ill. 

i 504—^Donn v. Auto Dealers Inv. 
Co., 47 N.ESd 568, 318 IlLApp. 95, 
reversed on other grounds 52 N.E. 
2d 695, 385 Ill. 211. 

N,T.—^Del Piccolo v. Newburger, 9 N. 

Y.S.2d 512. 

65 C,J. p 43 note 10. 

Obtaining injunction 
Persons employed by purchaser of 
' land to cut timber thereon were not 
required to make demand for wood 
on third person asserting conflicting 
claim of title, where third person ob¬ 
tained injunction which prevented 
taking of wood.—^Price v. Evans, 276 
N.T.S. 558, 163 Misc. 302. 

66. Ala,—^Moore v. Stephens, 18 So. 
2d 577, 31 Ala.App. 446, certiorari 
denied 18 So.2d 578, 245 Ala, 656. 

Del.—Drug, Inc., v. Hunt, 168 A. 87, 
5 W.W.Harr. 339. 

Idaho.—Carver v. Ketchum, 26 P.2d 
139, 63 Idaho 695. 

Mass.—Atlantic Finance Corp. v. Gal- 
vam, 39 N.E.2d 951, Sll Mass. 49— 
Geguzis V. Brockton Standard Shoe 
Co., 197 N.E. 61, 291 Mass. 368. 
N.T.—Cutler-Hammer, Inc. v. Troy, 
126 N.Y.S.2d 452, 283 App.Div. 123. 
R.I,—Terrien v. Joseph, 63 A.2d 923, 
73 R.I. 112. 

65 C.J. p 43 note 11, 
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Where the original taker acquired possession of 
the property rightfully and has neither asserted title 
to it nor exercised dominion over it inconsistent 
with the rights of plaintiff, ordinarily a demand 
and refusal are necessary to establish a conversion 
of the property.67 Where the person in possession 
has committed no independent act of conversion, a 
rightful possession in him continues as such until 
it is transformed into a wrongful detention by a 
demand for the property and a refusal to deliver 
it,®8 and in such a case an absolute and unqualified 
refusal, without legal excuse, may constitute a con¬ 
version in itself, as considered infra § 61. 

Property taken by trespasser. Where the taking 
possession of the property by defendant constituted 
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a trespass, no demand for its return is necessary to 
show a conversion.®^ 

Property taken by mistake. The fact that de¬ 
fendant carried away or otherwise converted the 
property in controversy by mistake does not en¬ 
title him to a demand.'^® 

Property obtained by fraud. One from whom 
chattels have been obtained by fraud can maintain 
an action for conversion against the person so ob¬ 
taining them without a prior demand.'^^ 

Property obtained by void contract. Ordinarily, 
a demand and refusal need not be made before 
bringing an action for conversion against a defend¬ 
ant who has obtained the property in question by 


67. Ala.—Shriner v. Meyer, 55 So. 
156, 171 Ala. 112, Ann.Caa.l913A 
1103—Strauss v. Schwab, 16 So. 
692, 104 Ala. 669. 

Ark.—^Kearbey v. Douglas, 221 S.W. 

2<i 426, 215 Ark. 523. 

Cal.—^Flennaugh v. Heinrich, 200 P. 
2d 680, 89 Cal.App,2d 214—Scott’s 
Valley Fruit Exchange v. Grower’s 
Refrigeration Co.. 184 P.2a 188, 81 
Cal.App.2a 487. 

Conn.—Slosberg v. Callahan Oil Co., 
'7 A.2cl 863, 125 Conn. 661. 

Del.—^Drug, Inc., v. Hunt, 168 A. 87, 

6 •W.W.Harr. 8S9. 

Idaho.—Klam v. Koppel, 118 P.2d 729, 
68 Idaho 171. 

Ind.—Prudential Ins. Co. of America i 
V. Thatcher, 4 N.E.2d 674, 104 Ind. 
App. 14. 

Mass.—Atlantic Finance Corp. v. Gal- 
vam. 39 N.E.2d 951, Sll Mass. 49. 
Minn.— Corpus Juris cited to. Steller 

V. Thomas, 45 ]Sr.W.2d 537, 545, 2S2 
Minn. 275. 

Mo.—^Detmer v. Miller, App., 220 S. 

W. 2d 739—St. Louis Fixture & 
Show Case Co. v. P. W. Woolworth 
Co., 88 S.W.2d 264, 232 Mo.App. 10. 

Mont.—^Beyerleln v. Whitcomb, 26 
P.2d 349, 95 Mont 293. 

Neb.—Cummins v. People's Building 
Loan & Savings Aas’n, Neb., 86 N 
W. 474, 61 Neb. 728. 

N.J.—Mueller v. Technical Devices 
Corp., 84 A.2d 620, 8 N.J. 201. 

N.Y.—Cutler-Hsunmer, Inc. v. Troy, 
126 N.T.S.2d 462, 283 App.Div. 123— 
Price V. Evans, 275 N.T.S. 668, 153 
Misc. 302. I 

Ohio.—^Fidelity & Deposit Co. of j 

Maryland v. Farmers & Citizens 
Bank of Lancaster, 62 N.E.2d 549, 

72 Ohio App. 432. I 

Or.—Cross v. Campbell, 146 P.2d 83, 

173 Or. 477—^Reid v. Wentworth & 
Irwin, 63 P.2d 210, 155 Or. 266. j 

Pa.—^Dalton v. South Bethlehem 
Brewing Co., Com.Pl., 29 North.Co. 
215. I 

R.I.—Terrien v. Joseph, 63 A.2d 923, 

73 R.I. 112. 


Tex.—Guyer v. Guyer, Civ.App., 141 
S.W. 2d 963, error refused—^Neyland 
V. Brammer, Civ.App., 73 S.W.2d 
884, error dismissed—^Meador v. 
Wagner, Civ.App., 70 S.W.2d 794, 
error dismissed. 

Vt.—Tinker v. Morrill, 39 Vt. 477, 94 
Am.D. 345. 

Wyo.—Corpus Juris q.uotea in Vis- 
senberg v. Bresnahen, 202 P.2d 663, 
669, 65 Wyo. 367—Corpus Juris cit¬ 
ed in Hein v. Mercante, 113 P.2d 
940, 946, 57 Wyo. 81. 

65 C.J. p 44 note 12. 

Demand of bailee see Bailments § 
45. 

Season for rule 

Where defendant has come into 
possession of property lawfully or 
without fault, it is generally neces¬ 
sary to make demand of possession 
of defendant before suit will he, 
since there is no conversion until 
there has been a refusal to surren¬ 
der such possession.—^Hansen v. Vil¬ 
lage of Ralston, 18 N.W 2d 213, 145 
Neb. 838. 

Where pledges are such that the 
tort can be waived and the transac¬ 
tion can be ratified, a demand and 
refusal are necessary.—O'Connell v. 
Chicago Park Dist., 34 N.B.2d 836, 
376 Ill. 550, 135 A.L.R, 698. 

As fisdng time of conversion j 

Where evidence showed only de-' 
mand legally binding on purchaser 
of apartment at foreclosure sale who 
was liable for conversion of property 
therein at time of sale, was one i 
made in writing more than three j 
years after sale, such time would be 
the earliest date from which pur¬ 
chaser could be held responsible for 
conversion.—^Tudor Arms v. McKen- 
dall Land Co., 6 A.2d 735. 63 R.I. 62. 

68. N J.—Mueller v. Technical De¬ 
vices Corp., 84 A.2d 620, 8 N.J. 201 
1 —^Farrow v. Ocean County Trust 

Co.. 2 A.2d 352, 121 N.J.Law 344. 
M.Y.—Cutler-Hammer, Inc. v. Troy, 

1 126 N.T.S.2d 452, 283 App.Div. 123— 
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Del Piccolo V, Newburger, 9 N.T. 
S.2d 512. 

Wyo.—Corpus Juris quoted in Vis- 
senberg v. Bresnahen, 202 P.2d $63, 
669, 65 Wyo. 367, 

65 C.J. p 45 note IS. 

Property left on land 
In action against coal company 
which leased land to plaintiff, for 
conversion of eauipment used in min¬ 
ing coal, where property was brought 
or left on defendant company’s land 
by plaintiff himself, defendant com¬ 
pany’s possession could not have be¬ 
come wrongful until a demand for 
it had been made and refused.— 
Persson v. McKay Coal Co., 92 P.2d 
1108, 200 Wash. 75. 

Sale by maker of promissory note 
Automobile corporation’s authority 
to make sales to customers after its 
president executed note to bank for 
loans and bills of sale as security on 
corporation's behalf was not ter¬ 
minated by mere maturity of note, in 
absence of demand for possession, of 
automobiles, so that subsequent sales 
thereof did not constitute conver¬ 
sion of bank’s property.—Thomsen v. 
Culver City Motor Co., 41 P.2d 597, 
4 Cal.App.2d 639. 

69. Mich.—Nibbelink v. Coopersville 
State Bank, 281 N.W. 416, 286 Mich. 
1—Trudo V. Anderson, 10 Mich. 
357, 81 Am.D. 795. 

Tex.—^Hicks Rubber Co., Distributors* 
V. Stacy, Civ.App., 133 S.W.2d 249. 
65 C.J. p 43 note 15. 

Constructive trespass 
Cal.—^Dodge v. Meyer, 61 Cal. 405— 
Kee V. Becker. 129 P.2d 159, 64 
CaI.App.2d 466. 

70. N.H,—Bartlett v. Hoyt, 33 N.H. 
151. 

N.T.—'Purves v. Moltz, 28 N.Y.Super. 
653, 2 Abb.Pr.,N.S., 409, 32 How. 
Pr. 478. 

1 71. Cal.—Douglass v. Guardian 

Holding Corporation, 23 P.2d 80, 

I 132 Cal.App. 686. 

I 65 C.J. p 43 note 18. 
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means of a void contract."^* However, it has been 
held, in the case of a void contract to purchase 
goods entered into by a married woman, that the 
taking imder such contract was not wrongful and 
that a demand and refusal are necessary to the 
maintenance of an action of troverJ* 

Conversion hy agent or servant. An action for 
conversion may be maintained without previous de¬ 
mand and refusal against an agent who has con¬ 
verted the property of his principal,or against 
a servant who has converted the property of his 
masterJS However, the mere refusal of an agent 
to pay over on demand money collected for his 
principal is not sufficient to sustain an action of 
troverJfi 

Transfer of property by person hojuing no title 
or right An action for conversion without a prior 
demand and refusal is justified by a transfer of 
property by one having no right or title thereto, 
irrespective of the character of his possession.^^ 

§ 56. -As against Third Person 

a. In general 

b. Where third person retains property 

c. Where third person has disposed of 

property 

B. In General 

There mint be a demand by the owner for the prop¬ 
erty and a refusal to return ft before an action for con¬ 
version may be maintained against a defendant who hae 
received the property from one unauthorized to dispose 
of In good faith and without notice of the owner's 
rights. 

There must be a demand by the owner for the 
property and a refusal to return it before an action 
for conversion may be maintained against a defend¬ 
ant who has received the property from one unau¬ 
thorized to dispose of it, in good faith and without 
notice of the owneris rights,^® or against one who 


has purchased the property at execution sale with¬ 
out notice of any claim of the true owner.*^® How¬ 
ever, where a person with knowledge of the owner’s 
rights receives property into his possession by pur¬ 
chase or otherwise from one without title or au¬ 
thority to dispose of it, he is liable for its conver¬ 
sion without a showing of demand and refusal.®® 

h. Where Third Person Betains Property 

There Is a conflict In authority on the necessity of 
a demand on one who acquired property from one hav¬ 
ing no right or authority to dispose of It, where the 
recipient has the property In his posseasion when suit la 
brought. 

Where a third person has the property in his pos¬ 
session when suit is brought, having acquired it 
from one having no right or authority to dispose 
of it, it is the rule in a number of jurisdictions that, 
although he be a bona fide purchaser, the acquisi¬ 
tion is itself sufficient evidence of a conversion, 
without the showing of a demand and refusal.®*^ 
The courts in a number of jurisdictions, however, 
have taken the position that a demand is necessary 
as against a bona fide purchaser who has the prop¬ 
erty in his possession,and that such a purchaser 
cannot be held liable for conversion in the absence 
of demand and refusal unless he has sold the prop¬ 
erty or has done some other act amounting to a 
conversion.®® 

c. Where Third Person Has Pitted of Prop¬ 
erty 

Whera a third perton who has acquired the property 
has disposed of It, by sale or other disposition amount¬ 
ing to a conversion, a demand and refusal are not neeas. 
eary to show a conversion, regardless of the manner In 
which the third person acquired possession of the prop¬ 
erty. 

Where a third person who has acquired the prop¬ 
erty has disposed of it, by sale or other disposition 
amounting to a conversion, a demand and refusal 
are not necessary to show a conversion, whether 


7U. HI.—Corpus Jturls dted in 
O'Gonnell v. Ghlcaxo Pork Hist., 
84 N.0.2d 8SB, 840, 876 Ill. 560. 

66 C.J. p 45 note 19. 

78. Ala.—Strauss & Sons v. Schwab, 
16 So. 603, 104 Ala. 669. 

74i Iowa.—Haas v. l>amon, 9 Iowa 
689. 

pa.—ShamhursT v. Moorehead, 4 
Brewst. 92. 

75. K.T.—PUsbUTT V. Webb, 88 
Barb. 218. 

76. He .—Hazelton v. Locke, 71 A. 
661, 104 Me. 164, 20 L.BJL.RS., 
85, 15 Ann.C!as. 1009. 

77. Okl.—0<npas Xnzla quoted la. 


Magic City Steel Se MCetal Corp. v. 
Mitchell, 265 P.2d 478, 476. 

65 C.J. p 48 note 26. 

78. N.T.—Ochs V. Pohly, 84 N.T.S. 1, 
87 App.DlT. 92. 

65 C.J. p 46 note 27. 

79u N.T,—Shipley Construction A 
Supply Co- V. Mager, 150 N.T.S. 
969. 165 App.Div. 866. aSrmed 117 
N.m 1084, 221 N.T. 679. 

66 C.J. p 46 note 28. ' 

80. Kan.—Oorpus JUzla cited la 

Glass V. Brunt, 188 P.2d 453, 455. 
167 Kan. 27. 

N.J.—Corona Kid Cto. v. Lichtman, 
86 A. 871, 84 N.J.Law 863. 

65 C.jr. p 46 note 29. 
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81. Ala.—Claybrooke Warehouse & 
OIn Ca V. Farmers Co-op. Ware¬ 
house & Gin Co.. 71 So.2d 88, 260 
Ala. 518. 

Masa—Heckle v. Lurvey, 101 Hasa 
344, 8 Am.K. 866. 

N.I>.—^Hovland v. Farmers tJnlon Hle- 
vator Co„ 269 N.W. 842. 67 N.D. 
71. 

I 65 C.J. p 46 note 80. 

188. S.C.—Ladeon v. Mostowits, 23 
S.m 49, 45 S.C. 888. 

66 C.J. p 46 note 81. 

83. N.T.—Goebel v. Clark, 275 N.T. 

S. 48, 242 APP.I>1v. 408. 

65 C.J. p 46 note 82. 
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such person was a bona fide purchaser,84 an in¬ 
nocent bailee of the wrongdoer, 85 or other innocent 
taker,86 or was one taking with notice of the rights 

of the true owner.87 

§ 57. — Where Demand Useless 

A demand and refusal are not essential to a conver¬ 
sion where it is clear that a demand would have been 
useiess or unavailing, if it had bedn made. 

A demand and refusal are not essential to a 
conversion where it is clear that a demand would 
have been useless or unavailing, if it had been 
made.88 This may be either because defendant has 
asserted an adverse claim of ownership or right 
of possession in himself or in a third person,89 or 
because it is shown that defendant had placed it 
beyond his power to comply with a demand if 
made,®o as by having placed the property out af his 
possession and control.®^ 

In case of prior refusal. Where defendant has 
already refused to deliver the property, further de¬ 
mand is not necessary to the maintenance of an ac¬ 
tion for its conversion, brought either by the original 
owner,®^ or by his transferee, the transfer having 
been made after demand and refusal.®^ However, 
it has also been held that a purchaser from the 
owner after refusal cannot maintain an action to 
recover for the wrongful detention of the property 
without himself making a demand on defendant for 
its retum.®4 


§ 58. -Sufficiency of Demand 

a. Nature of demand 

b. By whom demand made 

c. On whom demand made 

d. Place of demand 

e. Time of demand 

a. Nature of Demand 

No formal words are required to constitute a de¬ 
mand, whether it is oral or in writing, but it should be 
a request for present delivery of the property, and must 
bd clothed in absolute unequivocal terms. 

No formal words are required to constitute a 
demand, whether it is oral or in writing,but it 
should be a request for present delivery of the prop¬ 
erty,®® and must be clothed in absolute, unequivocal 
terms.®7 The demand must be sufficiently definite 
and complete to apprise defendant of the specific 
property claimed,®8 and must not embrace more 
property than the owner is entitled to recover,®® 
but a demand covering more than one is entitled to 
does not justify a refusal of what he may rightfully 
claim, unless he declines to accept anything less 
than the full quantity demanded.^ A demand must 
be reasonable in nature in order to render the pos¬ 
sessor guilty of conversion in failing to surrender 
possession to the owner.^ 

Requiring possession to transport or deliver; de¬ 
mand by letter. A demand is insufficient which 
would require for compliance therewith that the per¬ 
son on whom it is made transport or carry the chat- 


84. N.T.—Goebel v, Clark, 275 N.T. 
S. 43, 242 App.Piv. 408. 

65 C.J. p 46 note 33. 

85. Ga.—Seago v. Pomeroy, 46 Ga. 
227. 

Mo.—Lafayette County Bank v. Met¬ 
calf, Moore & Co., 40 Mo.App. 494. j 

86. Pa.—Rice v. Yocum, 26 A. 698, 
156 Pa. 638. 

65 C.J. p 47 note 35. 

87. Me.—Wyman v. Carrabassett 
Hardwood Lumber Co., 116 A. 729. 
121 Me. 271. 

86 C.J. p 47 note 36. 

88. Cal.—^Plennaugh v. Heinrich, 200 
F.2d 680, 89 CalApp.2d 214—Scott’s 
Valley Fruit Exchange v. Growers 
Refrigeration Co., 184 P.2d 183, 81 
Cal.App.2d 437—Weinberg v. Day- 
ton Storage Co., 124 P.2d 165, 60 
Cal.App.2a 760. 

R.I.—^Dimon V. O'Connor, 106 A.2d 
509. 

Neb.—Corpus Jtiris cited In Hansen 

V. Village of Ralston, 18 N'.W,2d 
213, 215, 145 Neb. 838. 

N.D.—^Hochstetler v. Graber, 48 N. 

W. 2d 15, 78 N.D. 90. 

Ofcl.—^Potts V. Biggs & Co., 54 P.2d 
341, 176 Okl. 96—Hanson v. Bran¬ 
non, 18 P.2d 617, 161 Okl. 265. , 

89 C.J.S.-^6 


Vt.—Simonds v. Bishop, 196 A. 764, 
109 Vt. 343. 

Wash—Persson v. McKay Coal Co., 
92 P.2d 1108, 200 Wash. 75—Kohout 
V. Brooks, 62 P.2d 906, 185 Wash. 
4. 

65 C.J. p 47 note 37. 

89. N.Y.—Price v. Evans, 275 N.T.S. 
658, 153 Misa 302. 

Tex.—^Neyland v. Brammer, Civ.App., 
73 S.W.2d 884, error dismissed. 
Wash.—Crutcher v. Scott Pub. Co., 
263 P.2d 925, 42 Wash.2d 89—Koh¬ 
out V. Brooks, 62 P.2d 906, 186 
Wash. 4. 

65 C.J. p 47 note 38. 

90. Kan.—Schooley v. Kerr, 33 P.2d 
140, 139 Kan. 6S9. 

65 C.J. p 47 note 39. 

91. U.S.—^American Surety Co. of N. 
Y. V. Baker, C.A.N.C.. 172 F.2d 689. 

65 C.J. p 47 note 40. 

92. N.Y.—Cutler-Hammer, Ina v. 
Troy, 126 N.Y.S.2d 452, 283 App. 
Div, 123. 

65 C.J. p 47 note 41. 

93. N.D.—^First Nat. Bank v. Wood- 
worth Elevator Co., 206 N.W. 795, 
53 ND. 447. 

65 C. J. p 47 note 42. 
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94. N.Y.—Howell V. Kroose, 4 E.D. 
Smith 357, 2 Abb Pr. 167, 

95. Md.—Swartz v. Gottlleb-Bauern- 
schmidt-Straus Brewing Co., 71 A. 
854, 109 Md. 3S3, 16 Ann.Cas, 1156. 

65 C.J. p 47 note 44. 

96. Ind.—Cumberland Telephone & 
Telegraph Co. v. Taylor, 88 N.E 
631, 44 Ind.App, 27, 

65 C.J p 48 note 45. 

Demand fox valne 

Gravel company was not obliged to 
pay for steam shovel allegedly con¬ 
verted by them under facts showing 
that it was borrowed, and only de¬ 
mand made was for its value or cost. 
—^Wilkinson v. Victory Gravel Co., 
150 So. 18, 177 La. 1064. 

97. Wash—Wilcox v, Hubbard, 282 
P. 218, 154 Wash. 344. 

66 C.J. p 48 note 46. 

98. Mich.—^Harris v. Hackley, 86 N. 
W. 389, 127 Mich. 46. 

65 C.J. p 48 note 47. 

99. Ill.—^Forth v. Pursley, 82 Ill. 
162—Swartwout v. Evans, 37 Ill. 
442. 

1. Vt.—Gregg V. Hull, 41 Vt. 317- 

2. N.J.—Mueller v. Technical devic¬ 
es Corp., 84 A,2d 630,; 8 ,30^’ 
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tel to the owner.® Therefore, it has been held that 
a demand by letter, in the absence of a reply, is in¬ 
sufficient where it would require for compliance that 
the possessor take the goods to the person demand- 
ing.4 If, however, the letter of demand is replied 
to by a refusal to deliver or a denial of possession 
of the property, such demand and refusal are suffi¬ 
cient evidence of conversion.^ A letter written aft¬ 
er an alleged conversion has been held not to be 
construable as a demand.^ 

Showing of title or right to possession. In order 
that a demand and refusal may sen^e as a sufficient 
basis for an action for conversion, it is not necessary 
that plaintiff show evidence of his title or right to 
immediate possession at the time of demand,^ un¬ 
less the person in possession of the property is 
ignorant of the identity of the true owner.® It has 
been held that a demand hy a transferee of the 
property on a bailee of the transferor must be ac¬ 
companied by e\ddence of change of ownership, in 
order that a demand and refusal in such a case 
may be sufficient evidence of conversion by the 
bailee.® 

Readiness to remove property. In order to con¬ 
stitute a valid demand it is not necessary that the 
owner be prepared to remove his property im- 
mediately.i® 

Demand for proceeds or payment. A demand of 
payment for, or of the proceeds of the sale of, the 
converted property is equivalent to a demand of 
the property itself.^ 

Circumstances under which made. A demand for 
delivery of chattels to the owner thereof must be 
made under such circumstances as to enable the 
possessor to comply therewith.®-® 

Further use of property after an abortive demand 
therefor and a refusal to surrender it does not and 
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cannot make that demand a lawful one.^® 

b. By Whom Pemand Made 

A demand. In order to be sufficient, must be made 
by the person having the right of Immediate possession 
of the property demanded, or by his attorney, or by some 
other agdnt. 

A demand, in order to be sufficient, must be made 
by the person having the right of immediate posses¬ 
sion of the property demanded,^* or by his at¬ 
torney,^® or by some other agent.^® The authority 
of an attorney to make a demand for his client will 
be presumed, as considered in Attorney and Qient 
§ 73, unless another method of making a demand has 
been agreed on between the owmer of the property 
and the holder thereof.®-"^ The fact that a person 
who makes a demand is the attorney for the owner 
in bringing an action for conversion of the property 
is not sufficient to raise a presumption of his au¬ 
thority to make a demand, unless it is shown that 
he was acting as attorney at the time of the de- 
mand.i8 

An agent who is not an attorney must exhibit his 
authority if requested to do so by the person in 
possession of the property.^® If, when the agent 
of the owner makes a demand, his authority is not 
questioned by the person in possession of the prop¬ 
erty, it operates as a waiver of all objection to the 
authority of the agent, and that issue cannot he 
raised at the trial.®® 

c. On Whom Demand Made 

A demand, to be effective, must be made on the per> 
son who has the actual poaaeeslon or control of the 
property claimed, who is obligated to surrender It, and 
who has the poweft* to deliver It up, If he would. 

A demand, to he effective, must be made on the 
person who has the actual possession or control 
of the property daimed,®i who is obligated to sur- 


3. Ind.—Cumberland Telephone & 
Telegraph Co. v, Taylor, 88 N.B. 
631, 44 Ind.App. 27. 

45 CJT. p 48 note 51. 

4. Iowa.—Teeple v. Hawkeye Gold 
Dredging Co., 114 N.W. 006, 187 
Iowa 206. 

65 C.J. p 48 note 52. 

B. N.D.—Pirat Nat. Bank v. Wood- 
worth Elevator Co., 206 N.W. 796, 
68 N.D. 447. 

65 aj. p 48 note 63. 

6. Mich.—^Knowles v. Smith, 167 N- 
W. 276, 190 Mich. 409. 

7. N.Y.—^Mechanlos, etc.. Bank v. 
Farmers, etc., Nat Bank, 60 N.Y. 
40—Cass V. N. Y. & N. H. R. R. 
Co., 1 RD.SmIth 622. 


Steamboat Co.. 46 N.Y. 84, 6 Am.R. 
28. 

65 C.J. p 48 note 67. 

9. Me.—Whiting v. Whiting, 87 A. 
381. Ill Me. 13. 

10. Mass.—^Bdmundson v. Brlc, 186 
Mass:. 189. 

111. Oa-—Kirkland v. Wallace, 114 S. 
I E. 649, 29 GaApp. 238. 

N.Y.—^La Place v. Aupolz, 1 Johns. 
Caa 406. 

15. N.J.—Mueller v. Technical De¬ 
vices Corp., 84 A.2d 620, 8 N. J. 201. 

13. N.J.—Mueller v. Technical De¬ 
vices Corp., supra. 

14. Mo.—-Defeo v. Goodwin, 287 S. 
W. 1076, 221 Mo.App. 789. 

65 C.J. p 48 note 63. 

16. N.H.—liovejoy v. Jones, 80 N.H. 
164. 


16. Mich.—Kendrick v. Beard, 61 N. 
W. 646, 90 Mich. 689. 

66 C.J. p 48 note 65. 

17. Neb.—Tingley v. Parshall, 0 N. 
W. 671,11 Neb. 448. 

18. Ala-—Jesse French Piano & Or¬ 
gan Co. V. Johnston, 37 So. 024, 
142 Ala. 419. 

19. Tex.—^Blankenship v. Berry, 28 
Tex. 449. 

65 C.J. p 49 note 69. 

20. Miss.—^Robertson v. Crane, 27 
Mias. 862, 61 Ain.D. 620. 

66 C.J. p 49 note 70. 

21 . N.Y.—Wembach Corp. v. Emi¬ 
grant Industrial Sav. Bank, 84 N. 
T.S.2d 688, 264 App.Div. 161, af¬ 
firmed 46 NE.2d 169. 289 N.Y. 662. 

66 C.J. p 49 note 71. 


8. N.Y.—McBntee v. New Jersey 
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render it, 2 2 and who has the power to deliver it up, 
if he would.2® If demand is made on an agent or 
employee, the power to surrender the goods must be 
within the scope of his agency or employment.24 
In order to maintain an action for conversion 
against two or more who are wrongfully in joint 
possession of the property of another, a demand 
must be made on each of them.25 

On the other hand, an action may be maintained 
against copartners, although a demand was made of 
but one of them, where their possession was joint.^® 
However, a demand on one partner after a dis¬ 
solution of the partnership will not charge another 
partner with a conversion of goods delivered to 
the firm.27 A demand for property held by a cor¬ 
poration must be made on the officer or governing 
body authorized to act in the premises.^* 

A demand made on an agent in charge of a ware¬ 
house or grain elevator is a sufficient demand as 
against his principal,29 and the sufficiency of the 
demand in such a case cannot be affected by any 
agreement with, or instructions from, the principal, 
but is controlled by public policy.^o 

A demand on a carrier to which defendant has 
intrusted the goods for shipment is sufficient demand 
as against the shipper.2(1 

Demand on public officer. A demand on a pub¬ 
lic officer who has seized property under an execu¬ 
tion will not operate as a demand on the execution 
creditor, in order to make him liable for conversion 
of the property without further demand.32 Where 
the statutes do not require his official designation, a 
demand addressed to a public officer in his private 
name is sufficient.®^ 


TROVER & CONVERSION § 58 

d. Place of Demand 

A demand for the delivery of chattels must be made 
at such a place as to enable the possessor to comply 
therewith. 

A demand for the delivery of chattels must be 
made at such a place as to enable the possessor to 
comply therewith.®^ The demand for return of the 
property need not be made at the place where it is 
to be received,and a personal demand for the 
possession of chattels is sufficient if made on the one 
having them under his control, although the prop¬ 
erty is not at the place of demand,®® and although 
defendant is not bound to deliver the property where 
demanded.®7 However, a demand made on de¬ 
fendant at a considerable distance from the location 
of the property has been held insufficient.^^ A de¬ 
mand is ordinarily sufficient if made at defendant’s 
dwelling, particularly if defendant was under con¬ 
tract to deliver specific articles on demand,®® and 
when it is made long enough before the commence¬ 
ment of the action for conversion to enable defend¬ 
ant to comply therewith.^® 

A showing of a written demand left at defendant’s 
dwelling, without more, has been held insufficient 
evidence of conversion, and it has been said that 
defendant is not bound under such circumstances 
to carry the property to the owner.^i Property may 
be demanded of a bailee wherever he may be at the 
time, and although he is not bound to deliver it at 
that place, and, if the bailee refuses to deliver the 
property, no further demand is necessary.^2 

e. Time of Demand 

A demand, In order to be sufficient, must be? made 
after the plaintiff's right of possession has accrued, and 


22. N'.J.—^Mueller v. Technical De¬ 
vices Corp, 84 A.2d 620, 8 N.J. 201. 

23. Md.—Hammond v. DuBois, 101 
A. 612, 131 Md, 116. 

65 C.J. p 49 note 72. 

21, H.J.— Mueller v. Technical De¬ 
vices Corp., 84 A.2d 620, 8 N.J. 201. 

25. N.T.—Mitchell v. WilUams, 4 
Hill 18. 

66 C.J. p 49 note 73. 

26. N.T.—Ball V. Larkin, 8 E.D. 
Smith 555. 

27. N.HL—Pattee v, Gilmore, 18 N. 
H. 460, 46 Am.D, 886. 

28. Iowa.—Temple v. Hawkeye Gold 
Dredirlng Co., 114 N.W. 906, 137 
Iowa 206. 

N.J.— Corpus Juris cited iu Mueller 
V. Technical Devices Corp., 84 A.2d 
620, 625. 8 N.J. 201. 

29. Mfn n. — ..Tanks on V. Sevatson, 82 
N;W, 6S4. 79 Minn. 275. 

65 C.J. p 49 note 78. 


30- N.D.—Seymour v. Car&ill Eleva¬ 
tor Co., 71 N.W. 132, 6 N.D, 444. 

31. N.T.—Wooster v. Sherwood, 25 
N.T. 278. 

32. Ill.—^Mulheisen v. Lane, 82 Ill. 
117. 

33. Mass.—Dug-gran v. Wright, 32 N. 
E. 159, 157 Mass. 228. 

34. N.J.—^Mueller v. Technical De¬ 
vices Corp., 84 A.2d 620, 8 N.J. 201. 

35. Conn.—^Higgins v, Emmons, 5 
Conn. 76, 13 Am.D. 41. 

36. Conn.—Clark v. Hale, 34 Conn. 
398. 

37- N.T.—^Dunlap v. Hunting, 2 Den. 
j 643, 43 Am.D. 763. 

138. N.T.—Shea v. Chinn, 229 N.T.S. 
24, 223 App.Div. 476. 

65 C.J. p 49 note 86. 

Waiver of iusuffloleucy 

In order to make out a case of 
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conversion on proof of demand and 
refusal of surrender of property, the 
parties must, at the time such de¬ 
mand and refusal occurs, be in close 
proximity to each other and to the 
property, so that defendant can de¬ 
liver and plaintiff can receive such 
property; but if defendant, who al¬ 
legedly converted plaintiff's property, 
claimed title thereto in defiance of 
plaintiff’s claimed title, he thereby- 
waived fact that plaintiff’s d,emancl 
for the property was made when nei¬ 
ther was near it.—Pantz v. Nelson, 
135 S.W.2d 397, 234 Mo.App. 1043. 

: 39. Mass.—Mason, v. Briggs, 16 
I Mass. 453. 

40. N.H.—White V. Demary, 2 N.H 
546. 

41. N.H.—Phelps V. Gilchrist, 28 N. 
H. 266. 

42. N.T.—^Dunlap v. Hunting, 2 Den. 
643, 43 Am.D. 763. 



89 C.J.S. 


§§ 58-59 TROVER & CONVERSION 


whHe he has the right of immediate poseesalon, and at 
euoh time ac to enable the poaaeseor to comply there¬ 
with. 

A demand for the delivery of a chattel must be 
made at such time as to enable the possessor to 
comply therewith-.^® a demand, in order to be suffi¬ 
cient, must be made after plaintiff's right of posses¬ 
sion has accrued,and wWIe plaintiff has the right 
of immediate possession,45 and, where plaintiff relics 
on demand and refusal as the only evidence of con¬ 
version, while defendant has control of the prop¬ 
erty so as to be able to comply with the demand.^® 
Where demand and refusal are relied on as the 
sole evidence of conversion, the demand must be 
made before the action for conversion is hrought,^^ 
but a demand and refusal may serve as evidence of 
a prior conversion, although made after issuance 
or service of summons in the action.48 

§ 59. -Sufficiency of Refusal 

su In general 

b. Qualified refusal 

c. Refusal by agent, servant, or partner 
a. In General 

Where a demand and refusal are relied on to show 
a conversion, the refusal must be absolute and uncondi¬ 
tional and a denial of the plaintilTs titid and right to 
possession of the property demanded. 

Where a demand and refusal arc relied on to show 
a conversion, the refusal must be absolute and un¬ 
conditional and a denial of plaintiff's title or right 
to possession of the property demanded.^® An oral 
refusal, in order to be actionable, must be positive 
and unambiguous, and not merely evasive.65 Mere 
silence or neglect to answer will not constitute a 
sufficient refusal,®^ unless defendant took time to 
consider and promised to answer,®* or unless the 


situation is such as to impose on defendant an ob¬ 
ligation to speak.®* Likewise, a mere failure to 
deliver when demand is made is not equivalent to 
a refusal.®^ A sufficient refusal \vill be presumed 
when evasion or delay makes it apparent that de¬ 
fendant does not intend to comply with the de¬ 
mand.®® A commingling of plaintiff’s goods with 
defendant’s, so that neither party could identify 
them, is equivalent to a refusal.®® 

Refusal by person having only part of property. 
A general refusal to deliver property on demand, 
which refusal is made by a person having in his 
possession or under his control only a part of the 
property demanded, will show a conversion by him 
of that portion of the property demanded which he 
had under his control at the time of the refusal.®*^ 

Statement of grounds of refused. If, when refus¬ 
ing to deliver the property on demand, defendant 
states any ground for his refusal, and has at the 
time any sufficient reason for refusing, his refusal 
must be placed distinctly on the true ground,®* and 
all reasons for refusal which are not mentioned at 
the time of refusal, if any at all arc mentioned, are 
deemed to be waived, and cannot be later raised.®* 

b. Qualified Refusal 

Where the refusal It not absolute, but Is qualified 
by certain eondltlona which are reasonable and Juatl- 
flable, rmposed In good faith, and In recognition of the 
rights of the plaintiff. It will not eerve as a aufflcient 
baels for an action In conversion. 

Where the refusal is not absolute, but is qualified 
by certain conditions which are reasonable and 
justifiable, and which are imposed in good faith, and 
in recognition of the rights of plaintiff, it will not 
serve as a sufficient basis for an action for con¬ 
version.®® The conditions, however, must have a 


43. N.J.—Mueller v. Technical 
vicee Corp., 84 A.2d 620, 8 1N.J. 201. 

44. Me.—Whiting V. Whiting. 87 A. 
381, 111 Me. 13. 

66 CUT. p 49 note 82. 

45. UL—^Poppers v. Peterson, 83 DI. 
App. 384. 

45. M4.—Hammond v. DuBols, 101 
A. 612.181 Md. 116. 

6SO.J. p SO note 94. j 

47. K.T.—Storm v. Livingston. 6 
Johns. 44. 

48. N-H.—Boblnson v. Burleigh, 5 N. 
H. £26. 

49. Cat—Kagee v. Bencloh. 81 P.2d 
265. 27 CaLApp.2d 469. 

65 C.J. p 60 note 97. 

Bafusal held 

Refusal of defendant who alleg¬ 
edly converted plaintiff’s favoHure,. 
to deliver It to plalntlft would be 


deemed to have been unquallffed and 
in defiance of title claimed by plain¬ 
tiff, even though they were not In 
close proximity to each other and to 
furniture when demand was made, 
where defendant's agent was In 
charge of furniture at place from 
which plaintiff made demand on de¬ 
fendant by telephone, and defendant 
unqualifiedly refused to permit plain¬ 
tiff to have the furniture.—Pants v. 
Nelson. 186 S,W.2d 887. 234 Mo.APP. 
1048. 

50 u N.T.—Roberts v. Berdell. 52 N. 

T. 644, 16 Abb.Pr.,N.S.. 177. 

161. N.T.—-Richards v. Pitts Agrlcul- 

[ tural Works, 87 Hun 1. 

sa> N.T.—^Ryerson v. Ryerson, 8 N. 

Y.S. 738. 66 Hun 611. 

53. Conn.—Higgins v, Emmons, 5 
Conn. 76, 18 Am.D. 41. 

N.T,—Pry V. Clow, 8 N.T.St 688, 50 
Hun 67i.> < > 


64. Iowa—Teeple v. Hawkeye Gold 
Dredging Co., 114 N.W. 906, 137 
-Iowa 206. 

65 aj. p 60 note 8. 

65- Mich.—^IngersoII v. Barnes, 10 N. 

W. 127, 47 MlCh. 104. 

N.H.—Sargent v, Glte, 8 N.H. 826. 

66. Tex.—Rabe v. Jourdan. 102 S.W. 
1167, 46 Tex.Clv.App. 456. 

67. Minn.—Leuthold v. Fairchild. 27 
N.W. 608. 86 Minn. 89. 

66 a J. p 61 note 12. 

68. HI.—Ingalls v. Bulkley, 16 Ill. 
224. 

65 aj. p 61 note 18. 

69. Cal—Briggs V. Haycock, 68 Cel. 
848. 

66 a j. p 61 note 19. 

60. Colo.—Corpus juris oUsd is 
Obodov V. Poster, 97 P,2d 426, 428, 
106 Colo. 264. 
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legal foundation,or rest on a reasonable doubt 
as to the validity of plaintiff’s claim,®® or be based 
on a reasonable doubt as to defendant’s duty under 
the circumstances.®® Where the qualified or condi¬ 
tional refusal is not reasonable or justifiable under 
the circumstances, and amounts to a denial of plain¬ 
tiff’s rights in the property, it will be suflBdent to 
sustain an action for conversion,®^ and it is for the 
jury, under proper instructions from the court, to 
pass on the existence of the qualification and its 
reasonableness, as discussed infra § 146. 

c. Eef naal by Agent, Servant, or Partner 

The refusal by an agent or a servant to deliver to 
the plaintiff on demand property Intrusted to such agent 
or servant by hla principal or master ordinarily will not 
make the principal or master liable for conversion. 

The refusal by an agent®® or a servant®® to de¬ 
liver to plaintiff on demand property intrusted to 
such agent or servant by his principal or master 
ordinarily will not make the principal or master 
liable for conversion of the property. If, however, 
it was the duty of the agent or servant, in obedience 
to instructions from his principal or master,®^ or by 
virtue of the nature of his business,®® to act in re¬ 
sponse to a demand for the property, the refusal 
by the agent or servant is treated as the refusal 
of the principal or master, and will sustain an action 
against such principal or master for the conversion 
of the property. 

A refusal by one manher of a partnership to de¬ 
liver property in the possession of the partnership 
is equally effective to show a conversion by the 
other partners.®® 


§ 60. -Time for Complying or Refusing 

Ono on whom demand la made for property In hla 
poaaesalon may have a reaaonable time to determine the 
validity of thd claim, and whether to comply with the 
demand. 

Before complying with, or refusing a demand for, 
delivery of property in his possession or control, the 
person on whom the demand is made may have a 
reasonable time for investigation and consideration 
of the validity of the claim, and to determine what 
course to pursue.70 

§ 61. -Effect of Demand and Refusal 

a. In general 

b. Necessity of possession or control of 

property 

c. As waiver 

a. In Ckneial 

Where the pcseestlon of a person remains rightful 
until transformed Into a wrongful detention by a de> 
mand and refusal of delivery, the demand and refusal 
may conetitute a conversion In tteeSf. 

Where the possession of a person remains right- 
ftil until transformed into a wrongful detention by 
a demand and refusal of delivery, the demand and 
refusal may constitute a conversion in itself.^i 
Where a demand and refusal are relied on to show 
a conversion, the date of the demand and refusal 
is ordinarily treated as the date of the conversion of 
the property,72 and in such case the statute of lim¬ 
itations on an action for conversion runs from that 
time, as discussed infra § 91. If, before demand 
and refusal, an actual conversion has already oc- 


—Jfessen v. Blackard, 6B N.W.Zd 
345, 169 Neb. 108. 

NX—Mueller v. Technical Devices 
Corp.. 84 A.2d 620, 8 NJ. 201. 

65 C.X p 60 note 6. 

Vioot of title by cvnmr 

Where a person is rlghttuily is 
possession of property, continued 
custody of the property and refusal 
to deliver on demand of owner until 
owner proves his right constitutes 
no conversion thereof, and owner is 
wronged by custodian only where 
there is a dellance of owner's right, 
a determination to exercise dominion 
and control over the property and to 
exclude o-wner from the exercise of 
his rlghta—^Bradley v. Hoe, 27 N.SI.2d 
86, 282 N.T. 626, 128 A.L.R. 683. 

ai. Ind.—Jonsson v. Llndstrom. 16 
N.B. 400. 114 Ind. 162. 

66 G.J. p 50 note 7. 

Where poasessor tnowii of platntUm 

The prtnolpla -tbSit, wtssre demand 
Is made for delivery of. property 
W'hlch originally ,came IntS' posseg- 


sor’s possession rightfully, it is not 
conversion for him to refuse to de¬ 
liver the property until he has had a 
reasonable time to Investigate con- 
Icemlng the true ownership, did not 
[apply where the possessor admitted 
[knowledge of the claimant's claim 
and unaualifledly claimed title him¬ 
self.—Pants V, Nelson. 186 S.W.2d 
897. 284 MOJlpp 1048. 
es. N.T.—Carroll v. Mix, 61 Barb. 
212 . 

66 CJ. p SO note 8. 

63. N.H.—Hett V, Boston & M. IL B., 

44 A. 910, 69 N.H. 180—Fletcher v. 
Fletcher, 7 N.H. 462, 28 869. 

64. Colo.—Pennsylvania Fire Ins. 
Oo. V. Levy. 377 P. 770, 86 Colo. 666. 

[ 76 A-LR. 1416. 

66 OJ. p 61 note 10. 
jas. Pa.—Cary v. Bright, 68 Pa, 70. 

> 66 aJ. p 61 note 18. 

63. N.T.—Goodwin v, Wertheimer, 1 
NJl 404, 08 N.T. 140. 

I 66 CJ. p 61 note 14. 

67. Mo.—Ward v. Moffett, 88 Mo. 
. App. 896. 


ea Minn,—Jackson v. Sevatson. 85 
N.W. 634, 79 Minn. 276. 

66 CJ. p 61 note 16. 

66. N.T.—Holbrook v. Wight, 24 
Wend. 169, 86 Am.D. 607. 

Fffect of demand uxk>ii one partner 
see Partnership i 176. 

70k Ma—Whiting t, Whiting, 87 A. 

881. Ill Me. 18. 

66 CJ. p 61iiota20. 

71. Ark.—Eearbey v. Douglas, 221 

S. W.2d 426, 216 Ark. 628. 

N.T.—U. S. Fidelity & Guaranty Co. 
V. NeWburger, 188 N.B. 141, 268 N. 

T. 16—First NaL Bank of Flelsch- 
manns v. Creamery Fsjckage Mfg. 
CO., 21 N.T,S.2d 976. 

Pa—^Dalton v. South Bethlehem 
Brewing Co., C3om.Pl., 20 North.Co. 
216—Commonwealth v. Kashner, 
Quar.Sesa.. 68 Dauph.Co. 803. 
B.L—Terrlen v. Joseph. 68 A.2d 928, 
71 R.L 112. 

66 CJ. p 51 note 21. 

7a. U.S.—Logan County Nat. Bhnk 
V. Townsend, B:y.. 11 S.Ct. 486,' 1^9' 
I U.S. 67, 86 L.Bld. 107. r ■ ^ 

I 86 C.J. p 51 note 22. 
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curred, however, the evidence of demand and re¬ 
fusal relates back to the time of the actual con- 

versionJ^ 

Necessity of existence of property demanded. In 
order that a demand and refusal may suffice to es¬ 
tablish a conversion it must affirmatively appear that 
at the time thereof the property was in existence.'^^ 

h. UTecessity of Possession or Control of Prop¬ 
erty 

In order that a demand and refusal may be relied 
on as the basis of an action for conversion, it must ap¬ 
pear that at the time of the demand the property was in 
the defendant's possession or so far under his control as 
to permit his compliance with the demand when made. 

Where no other conversion can be shown, in 
order that a demand and refusal may of them¬ 
selves be a sufficient basis for an action for con¬ 
version, it must appear that at the time of the de¬ 
mand the property was in defendant’s possession 
or so far under his control as to permit his compli¬ 
ance with the demand when made.'^® However, 
an unqualified refusal by one having control of the 
property is sufficient evidence of a conversion, even 
though he was unable at the time of demand and 
refusal to make an immediate delivery.'^® 

c. As Waiver 

A demand for delivery of property made subsequent 
to an act amounting to a conversion of the property will 
not amount to a waiver of the? prior act of conversion. 


A demand for delivery of property made subse¬ 
quent to an act amounting to a conversion of the 
property will not amount to a waiver of the prior 
act of conversion/^ and it has been held that, if a 
demand is made and the property demanded is not 
delivered up in response thereto, a second demand 
for the same property will not operate as a waiver 
of the first demand.'^® However, a demand in per¬ 
son has been held to waive a prior demand by let¬ 
ter,^9 and plaintiff’s assent to defendant’s retention 
of the property after demand will operate as a 
waiver of the demand.^® 

§ 62. - Effect of Compliance with De¬ 

mand 

The defendant's compliance with a demand before an 
action tor conversion is instituted bars a recovery in 
such an action, if the defendant was lawfully in posses¬ 
sion of the property. 

Defendant’s compliance with a demand before an 
action for conversion is instituted bars a recovery 
in such an action, if defendant was lawfully in pos¬ 
session of the property.81 However, a promise to 
comply, not followed by complete compliance with 
the demand before an action is brought, does not 
constitute compliance.®^ An offer to comply made 
after the commencement of an action for conversion 
does not affect the plaintiff’s rights in the action, 
where the plaintiff’s original demand was disre¬ 
garded/® or refused.®^ 


V. ACTIONS FOE OONVEESION 


A. IN GENERAL 


§ 63. Nature, Form, and Scope of Trover in 
General 

The nature, form, and scope of the action of 
trover generally are considered infra §§ 64-76. The 


statutory substitute in Georgia for the actions of 
detinue, replevin, or trover, known as bail trover, 
is considered infra §§ 202-242. 

Examine Pocket Parts for later cases. 


73. N.T.—Corpus Juris dted. In 

Jones V. National Chautauqua 
County BanR, 74 N.T,S.2d 498, 504, 
272 App.I>iv. 621. 

65 C.J. p 62 note 24. 

74. Mich.—^McI>onald y. McKinnon, 
62 N.W. 560, 104 Mich. 428. 

65 C. J. p 62 note 26. 

75. Ariz.—Wells Fargo & Co., Ex¬ 
press, S. A., V. Triholet, 50 P.2d 
878, 46 Aria. 311, 

Cal.—Kee v. Becker, 129 P 2d 159, 54 
Cal.App-2d 466—Thomsen v. Cul¬ 
ver City Motor Co., 41 P.2d 697, 4 1 
CaLApp.2d 629. ] 

Mass.—^Marshall Vessels, Inc. v. 

Wright. 120 N.E2d 286. j 

65 C.J. p 52 note 27. | 

Mere refusal ineufficient | 

Where defendant alleged to have j 


'Converted cattle never had anything 
I to do with them, mere refusal to de¬ 
liver them to officer, in absence of 
I evidence that be bad possession, and 
act of telephoning to another party 
i instructing her not to deliver cattle 
to officer, unless relied on, did not 
render defendant liable for conver¬ 
sion.—Johnson v. Tuttle, 187 A. 616, 
108 Vt. 291, 106 A.UJL 1291. 

76. Conn.—Clark v. Hale, 24 Conn. 
398. 

N.I-I.—^Ferguson v. Clifford, 37 N.H. 

86 . 

77. Nev,—^Ward v. Carson River 
Wood Co„ 13 Nev. 44, 

Vt.—Manwell v. Briggs, 17 Vt. 176. 

78. Mass.—Winterbottom v. More¬ 
house, 4 Gray 332. 
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79. Me.—Whiting v, Whiting, 87 A. 

I 381, 111 Me. 13, 

80. Ala.—Bolling V. Kirby, 7 So. dl4» 
90 Ala. 215. 

Me.—^Hagar v. Randall, 62 Me. 439. 

81. Ohio.—Morris v. Commercial 
Credit Co., 9 N.E.2d 880, 55 Ohio 
App. 391. 

Tex.—^Preear-Brin Furniture Co, v. 
Merritt, Civ.App., 174 S.W. 859. 

65 C.J. p 52 note 35. 

8S. Mo.—Siffi v. Jackson, 172 S.W, 
1169, 187 Mo.App. 141. 

83. N.Y.—Pierpoint v. Parnum, 254 
N.Y.S. 758, 234 App.Div. 206, re¬ 
versed on other grounds 182 NB 
235, 260 N.Y, 26, conformed to 269 
N.Y.S. 956, 236 App.Div. 802. 

84. Mo.—^Pantz v. Nelson, 136 S.W. 
2d 897, 224 Mo.App. 1043. 
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§ 54 , - Origin and History 

Originally, trover was an action of trespass on the 
case for recovery of damages against one who had found 
goods and refused to return them on demand but con¬ 
verted them to his own use. 

The action of trover was, in its origin, an action 
of trespass on the case for the recovery of dam¬ 
ages against a person who had found goods and 
refused to deliver them on demand to the owner, 
hut converted them to his own use, from which word 
finding (trover) the remedy is called an action of 
trover.By a fiction of law actions of trover were 
at length permitted to be brought against any per¬ 
son who had in his possession, by any means what¬ 
ever, the personal property of another, or sold or 
used it without the consent of the owner, or refused 
to deliver it when demanded.^® As was said of 
this action by Lord Mansfield: ‘Tn form it is a 
fiction; in substance it is a remedy to recover the 
value of personal chattels wrongfully converted by 
another to his own use.’’^'^ The form supposes de¬ 
fendant may have come lawfully by the possession 
of the goods,ss and if he did not, by bringing this 
action plaintiff waives the trespass.^3 

§ 55 . - Gist of Action 

A conversion is the gist of an action of trover Ir¬ 


respective of the manner in which possession ivas ob¬ 
tained by the defendant, 

A conversion is the gist of the action of trover, 
irrespective of the manner in which defendant ob¬ 
tained possession of the property.®^ Where the act 
of conversion is admitted, the only question to be 
determined is the amount recoverable,®^ and without 
proof of conversion plaintiff cannot recover, what¬ 
ever else he may prove, or whatever may he his 
right of recovery in another form of action.®^ No 
damages are recoverable for the act of taking; 
all must be for the act of conversion.®'^ Since a con¬ 
version is the gist of the action, the statement of 
finding or trover is now immaterial and not travers¬ 
able, as is discussed infra § 101. 

§ 66. -- Nature 

An action of trover is a tort action, possessory and 
transitory in its nature. 

An action of trover has always been classified 
as an action of tort,®^ and is one form of the action 
of trespass on the case.®® 

Transitory action, ’The action of trover is a 
transitory action.®'^ 

Legal or equitable. The remedy by action of 
trover is in its nature legal as distinguished from 


85, Me.—Giguere v. Morrisette, 48 
A.2d 257, 142 Me. 95. 

Mo,—St, Louis Fixture & Show Case 
Co. V. F, W. Wool worth Co., 88 
S.W.2d 254, 232 Mo.App. 10 
Pa.—Pearl Assur. Co. v. National 
Ins. Agency, 28 A.2d, 334, 150 Pa. 
Super. 265, atBrmed 30 A.2d 333, 151 
Pa.Super. 146. 

65 C.J. p 53 note 39. 

Detinue distinguished see Detinue § 1. 
Keplevin distinguished see Replevin 
§ 6 . 

Trespass distinguished see Trespass 
§ 3. 

se. Me.—Giguere v. Morrisette, 48 
A.2d 257, 142 Me. 95. 

Pa.—Pearl Assur. Co. v. National Ins. 
Agency, 28 A.2d 334, 150 Pa Super. 
265, affirmed 30 A.2d 333, 151 Pa. 
Super. 146. 

65 C.X p 53 note 40. 

87. Ohio—Athens & Pomeroy Coal 
& Land Co. v. Tracy, 153 N.B. 240, 
22 Ohio App. 21 

65 C.J. P 53 note 41. 

88. Ohio.—Athens & Pomeroy Coal 
& Land Co. v. Tracy, supra. 

65 C.J. p 63 note 42. 

89. Ohio.—Athens & Pomeroy Coal 
& Land Co. v. Tracy, supra. 

65 C.J. p 53 note 43. 

SO. Ala.—Long-Lewis Hardware Co. 
V. Abston, 180 So. 261, 235 Ala. 599 


—Consolidated Graphite Corpora-, 
tion V. Kelly, 150 So, 682, 227 Ala. 
516—Malone Motor Co. v. Green, 
105 So 897, 213 Ala. 635 
Ill.—Klimas v. Klimas, 110 N.E.2d 
463, 349 I11.APP 243. 

Minn.—^Larson v. Archer-Daniels- 
Midland Co., 32 N.W.2d 649, 226 
Minn. 315. 

Mo.—St, Louis Fixture & Show Case 
Co. V. F. W. Woolworth Co., 88 S. 
W.2d 254, 232 Mo.App. 10. 
iN.J.—Mueller v. Technical Devices 
Corp., 84 A.2d 620, 8 N J. 201—: 
Baude v. Chemical Bank & Trust 
Co-, 178 A. 799, 115 N.J.Law 120. 
]S]r,Y.—^Kaufman v. Provident Sav. 
Bank & Trust Co. of Cincinnati, 23 
N.T.S.2d 637, affirmed 31 N.Y.S.2d 
664, 263 App.Div. 703, appeal de¬ 
nied 32 N.T.S.2d 129, 263 App.Div. 
809. 

Or.—Windle v. Flinn, 251 F.2d 136, 
196 Or. 654. 

Pa.—^Pearl Assur. Co. v. National Ins. 
Agency, 28 A.2d 334, 150 Pa Super. 
265, affirmed 30 A.2d 333, 151 Pa 
Super. 146. 

R.I.—Terrien v. Joseph, 53 A.2d 923, 
73 R.I. 112. 

W.Va.—^Johnson v. National Ex¬ 
change Bank of Wheeling, 19 S.B. 
2d 441, 124 W.Va. 157. 

65 C.J. p 53 note 46. 

91. Conn.—^Platt v. Tuttle, 23 Conn. 
233. 


Mo.—St, Louis Fixture & Show Case 
Co. V. F. W. Woolworth Co., 88 S. 
W.2d 254, 232 Mo.App. 10. 

92 . R.I.—Combination Fountain Co. 
V. Millard, 144 A. 883, 50 R.I. 50. 

93. Ala.—Conner v. Allen, S3 Ala. 
615. 

65 C.J. p 53 note 47. 

94. Ohio.—^Athens & Pomeroy Coal & 
Land Co. v. Tracy, 153 N.E. 240, 
22 Ohio App. 21, 

Pa.—Peterson v. Kier, 2 Plttsb.Leg.J. 
191 reversed on other grounds 41 
Pa. 357, 

95. Ill.—'Lipman v. Goebel, 192 N.E. 
203, 357 Ill. 315, certiorari denied 
55 S.Ct 508, 294 U.S. 712, 79 L.Ed. 
1246. 

Mich.—Thrift v. Haner, 282 N.W. 219, 
286 Mich. 495. 

S.C.—Citizens' Nat. Bank of Prosper¬ 
ity v. Hawkins, 138 S.E. 541, 140 
S.C. 43. 

65 C.J. p 54 note 51—1 C.J. p 995 note 
83. 

96. Ill.—Lipman v. Goebel, 192 N.E. 
203, 357 Ill. 315, certiorari denied 
55 S.Ct. 508, 294 U.S. 712, 79 L.Ed. 
1246. 

65 C.J. p 54 note 52. 

97. Ala.—^Williamson v. Howell, 17 
Ala. 830. 

65 C.J. p 54 note 53. 
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eqiiitable.^S While it has been said that the action 
of trover is equitable in its nature,and that a deci¬ 
sion necessitates the weighing of equities as be¬ 
tween the parties,^ this form of action is not avail¬ 
able for the protection or enforcement of equitable 
titles or rights.^ 

Possessory. It has been held that trover is a pos¬ 
sessory action based on a disturbance of the own¬ 
er’s right to possession of a chattel.^ 

§ 67. - Purpose 

Action of trover is a remedy to recover the vafue of 
the property wrongfully converted and not thef specific 
property itself, unless otherwise provided by statute. 

An action of trover is not an action to enrich the 
owner at the expense of the converter,^ but is mere¬ 
ly a remedy to recover the value of the property 
wrongfully converted.^ The specific property itself 
cannot be recovered by an action of trover,^ but on¬ 
ly by an action of detinue or replevin.'^ 

Trial of title. Questions of title to personalty 
are triable in actions of trover.^ Trover being a 
purely personal and transitory action, is not a proper 
form of action to try title to land,® and it will not 


89 C.J.S. 

lie when title to land is an issue but it will lie 
against a defendant claiming under a void tax deed 
when it appears that his holding was fugitive and 
solely for the purpose of cutting timber-^i 

§ 68. Statutory Provisions and Remedies 

Generally, where the common-law action of trover 
has oesn aooiisne'd by statutory provisions, the sub¬ 
stance of the action has been retained and in some in¬ 
stances has been enlarged to include remedies in cases 
not recognized by the common law. 

In some jurisdictions wherein the common-law 
action of trover has been abolished by code or stat¬ 
utory provisions, or the name is no longer used,^^ 
the substance of the common-law action has not been 
abolished,the rule of damages has not been 
changed,!^ and there is a remedy as complete as 
the common-law actionJ^S ^ statute may grant re¬ 
lief by trover in cases wherein such form of action 
was not recognized by the common law,^® and may 
create an enlarged measure of damages.In some 
states the statutory form of action for conversion is 
limited to the conversion of “plaintiff’s goods. 
The Negotiable Instruments Law has no relation 
to an action for conversion.^® 


98. Okl.—Dobbins v, Texas Co., 275 
P. 643, 136 Old. 40. 

65 -C.J. p 54 note 64—1 C.X p 1045 
note 61. 

99. Ala.—^Kelley v. Cassels, 147 So. 
597, 226 Ala. 410—Fields v. Brice, 
18 So. 742, 108 Ala. 632. 

Ohio.—Long: v. Crawford Finance Co., 
fi Ohio Supp. 36. 

1. Ohio.—^Long- v. Crawford Finance 
Co., supra. 

'Tt is conapetent for the law court 
to administer justice according to 
the principles of eauity.”—Robertson 
V. Business Boosters' Country Club, 
98 So. 272, 273, 210 Ala. 460. 

2. Ala.—Draper v. Walker, 13 So. 
695, 98 Ala. 310. 

65 C.J. p 54 note 55. 

3. Fla.—^Fletcher v. Dees, 134 So. 
234, 101 Fla, 402. 

NT.Y.—Moskowitz v. Cohen, 286 N.Y. 
S. 152, 158 Misc. 489. 

4. Miss.—Bank of Forest v. Capital 
Nat Bank, 169 So. 193. 176 Miss. 

. 163. 

5. Cal.—Peterson v. Sherman, 157 
p-2d 863, 68 CaI.App.2d 706. 

Ind.—Seip v. Gray, 83 N.E.2d 790, 
227 Ind. 52. 

Md.—Maryland Cas. Co. v. Wolff, 25 
A.2d 665. 180 Md. 513. 

Miss.—Bank of Forest v. Capital Nat. 

Bank, 169 So. 193, 176 Miss. 163. 
Mo.—St. Louis Fixture & Show Case 
Co. V. F. W. Wool worth Co., 88 S. 
W.2d 254, 232 Mo.App. 10. 

N.H.—E. J, Caron Enterprises r. 


State Operating Co., 179 A. 655, 87 
N.H. 371. 

N.J.—Baron v. Peoples Nat. Bank of 
Secaucus, 84 A.2d 492, 16 N.J.Su- 
per. 243, appeal dismissed 87 A.2d 
898, 9 N.J. 240—Manufacturers’ 

Casualty Ins. Co. v. Mink, 30 A.2d 
610, 129 N.J.Law 575. 

Pa.—^Pearl Assur. Co. v. National Ins. 
Agency, 28 A.2d 334, 150 Pa.Super. 
265, affirmed 30 A.2d 333, 161 Pa. 
Super. 146. 

Tex.—Hankey v. Employer's Cas. Co., 
Civ.App., 176 S.W.2d 357. 

65 C.J. p 54 note 58. 

6. Md.—^Maryland Cas. Co. v. Wolff, 
25 A.2d 665. 180 Md. 513. 

Mo.—St. Louis Fixture & Show Case 
Co. V. P. W, Wool worth Co., 88 S.W. 
2d 254, 232 Mo.App. 10. 

65 C.J. p 64 note 59- 
Recovery of property in bail trover 
action see infra § 202. 

7. N.J.-—^Baron v. Peoples Nat. Bank 
of Secaucus, 84 A. 2d 492, 16 N.J. 
Sup«r. 243, appeal dismissed 87 
A. 2d 898, 9 N.J. 249. 

N.y.—Burnham v. Pidcock, 66 N.T.S. 
806, 33 Misc. 65 affirmed 68 N.Y.S. 
1007, 58 App.Div. 273. 

8. Wis.—Heber v. Heber, 121 N.W, 
328, 139 Wis. 472. 

9. U.S.—Choice V. Texas Co., D.C. 
Tex.. 2 F.Supp. 160. 

65 C.J. p 65 note 61. 

10. N.J.—^Lehigh Zinc, etc., Co. v. 
New Jersey Zinc, eta, Co., 26 A 
920. 28 A 79, 55 N.J.Law 350. 

65 C.J. p 55 note 62. 
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Real property as not subject of con¬ 
version see supra § 11. 

11. Mich.—Moret v. Mason, 64 N.W. 
193, 106 Mich. 340—Cook v. Cook, 
64 N.W. 12, 106 Mich. 164. 

12. Ky.—Dennis Bros. v. Strunk, 108 
S.W. 957, 32 Ky.L. 1230. 

13. Ky.—Dennis Bros. v. Strunk, su¬ 
pra. 

65 C.J. p 56 note 84. 

14. Mich.—^Maycroft v. The Jennings 
Farms, 176 N W. 545, 209 Mich. 187. 

Damages generally see infra §§ 161- 

201 . 

15. tr.S.—Berio v. Gay, C.C.A.Puerto 
Rico, 272 F. 404, 

65 C.J. p 66 note 86. 

16. IJ.S.—^U. S. V. Fleming, D.C.Iowa, 
69 F.Supp. 252. 

N.Y.—Mintzer v. Windsor Lamp Mfg. 
Co., 23 N.Y.S.2d 990, 175 Misc. 551. 

65 C.J. p 56 note 87. 

Statutory provisions creating and 
regulating the remedy of bail trov¬ 
er see infra § 202 et seq. 

As ittcludiiig injury to property 
N.Y.—^Mintzer v. Windsor Lamp Mfg. 
Co., supra 

17. Minn.—^Berg v. Baldwin, 18 N. 
W. 821, 31 Minn. 541. 

66 C.J. p 66 note 8S. 

IS. Fla.—^Dekle v. Calhoun, 53 So. 
14, 60 Fla 53. 

19. Conn-—Filosi v. Crossman, 149 
A. 774, 111 Conn. 178. 
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§ 69. Exclusivensss of Remedy; Availability 
of Other Remedies 

An action of trover will lie even though it is not an 
exclusive remedy and other reniedies are available. 

Trover is a remedy for the redress of the legal 
wrong denominated ‘'conversion’^ as discussed su¬ 
pra § 2, and it will lie even though it is not the 
exclusive remedy for a wrongful conversion ,20 and 
other remedies may be available.^^ If the follow¬ 
ing actions are permissible in the particular juris¬ 
diction and the facts warrant them, the owner of 
property which has been wrongfully converted has 
the choice of bringing trover or replevin trover 
or detinue a suit for wrongful conversion or 
one on the implied promise for the value of the 
property trover, replevin, or a suit on an im¬ 
plied promise for the value of the property 
trover or a suit in sequestration trover or an 
action for money had and receivedor trover, 
trespass, or an action for money had and received.^^ 

Indeed, in some instances an action of trover may 
be brought even though another civil action relating 
to,29 or an indictment for larceny of,30 the subject 
matter is pending. However, as against an in¬ 
dividual who participated actively in a conversion 
by a corporation but was not himself enriched there¬ 


by, plaintiff has a cause of action in trover only.^'t 
Trover cannot be maintained for goods obtained un¬ 
der an invalid contract while an action founded on 
the contract is pending,^2 ^nd, as discussed in 
Judgments §§ 746-749, a judgment in another form 
of action will bar an action of trover for the 
same act. 

Action available whenever trespass lies. When¬ 
ever an action of trespass will lie for the taking of 
a chattel, an action of trover may be maintained.^^ 

Waiver of other rights of action. Where prop¬ 
erty has been wrongfully taken or seized, the owner 
may waive the trespass or the right to claim the 
return of the property's and sue for conversion. 

§ 70. What Law Governs 

The law of the place# where the property 1$ situated 
at the time of conversion governs in an action of trover. 

The law which governs in an action of trover is 
that of the place where the property in question 
was situated at the time of the alleged conversion 
thereof.^® Some statutes have been construed to 
relate only to actions thereafter commenced,while 
others have been held applicable to pending ac- 

tions.^S 


20 . XJ.S —In re Franklin Saving- & 
Loan Co., D.C.Tenn., 34 F.Supp. 
585. 

Ark.—W. U. Tel, Co. v. Bush, 88 S. 
W.M 723, 191 Ark. 1085, 103 A.L.R. 
S67. I 

Tex.—Barker v. Swenson, 1 S.W. 117, 
66 Tex. 407—James v. Klar & Win- j 
terman, Civ.App., 118 S.W.2d 625. ^ 

21. Ala,—Spivy-Jolins'on Portrait Co. 

V. Belt Automobile Indemnity 
Ass’n, 99 So. SO, 210 Ala. 681. 

Fla.—^Handley v. Home Ins. Co. of 1 
New York, 160 So. 902, 112 Fla. 
22.5. 

ICy.—Paducah & Illinois Perry Co, v. 
Robertson, 171 S.W, 171, 161 Ky. 
485. 

Miss.—Potomac Ins, Co. of District 
of Columbia v. Wilkinson, 71 So. 2d 
765. 

N.J.—Schrage v. Liebstein, 79 A,2d 
910, 12 N.J.Super. 550. 

Tex.—Myatt v. Elliott, Civ.App., 143 
S.W.2d 205, error dismissed, judg¬ 
ment correct—^Kelly v. R-F Fi¬ 
nance Corporation, Civ.App., 60 S. 

W, 2d 1067. 

Va.—Raven Bed Ash Coal Co. v. Ball, 
39 S.E.2d 231, 186 Va 634, 167 A. 
L.R, 786. 

Wash.—^Bill v. Gattavara, 209 P.2d 
457, 34 Wash.2d 645. 

65 cl j. p, 55 note 66. 

Replevin where trover or trespass 
available see Repleyii^ , § , 6.. 


22. Cal.—Shaw v. Palmer, 224 P. 
106, 65 Cal.App. 441. 

65 C.J. p 55 note 67. 

Return or value of property 
Tex.—Ellis Oil Co. v. Adams, Civ. 
App., 109 S.W.2d 1026, error dis¬ 
missed. 

65 C.J. p 55 note 67 [a]. 

23. Tex.—^Hankey v. Employer’s Cas. 
Co., Civ.App., 176 S.W.2d 357. 

24. tJ.S,—Wynne v. McCarthy, C.G. 
A.Okl., 97 P.2d 964. 

Tex.—^Ferguson v. Plainview Nat. 
Bank. Civ.App., 42 S.W.2d 834. 

25. Mont,—^Yancey v. Northern Pac. 
Ry. Co., 112 P. 533, 42 Mont. 342. 

26. Tex.—^Ripy V. Less, 118 S.W. 
1084, 55 Tex Civ.App. 492. 

27. S.C.—Daniel v. Post, 187 S.E, 
915. 181 S.C. 468. 

28. N.Y.—National Trust Co. v. 
Gleason, 77 N.Y. 400, 33 Am.R. 632, 

65 C.J. p 55 note 71. 

29. Me.—Wyman v. Bowman, 71 
Me. 121. 

65 C.J. p 55 note 72. 

Trespass, trover, and replevin as 
consistent remedies see Election of 
Remedies § 5. 

30. Pa.—Keyser v. Rodgers, 60 Pa. 
275. 
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31. Minn.—^Burleson v. Langdon, 219 
N.W. 155, 174 Minn. 264. 

32. Mass.—^Peters v. Ballistier, 3 
Pick. 495—Kimball v, Cunningham, 
4 Mass. 502, 3 Am.D. 230, 

Trover and assumpsit as inconsist¬ 
ent remedies see Election of Rem¬ 
edies § 5. 

33. Mo.—^Pltcock V. Higgins, App,, 
239 S,W. 870. 

65 C.J. p 55 note 78. 

34. Ky.—Christopher v. Covington, 

2 B.Mon. 367—Sanders v. Vance, 
7 T.B.Mon. 209, 18 Am.D, 167. 

35. Wash,—^Mansfield v. Yates-Amer¬ 
ican Mach. Co., 279 P. 695, 153 
Wash. 345. 

36. D.S.—Wynne v- McCarthy. C.C. 
A.OkI., 97 F.2d 964—Petroleum 
Products Corp. v. Sklar, D,C.La., 
87 F.Supp. 715—Federman v. Verni, 
D,C.N.Y., 42 F.Supp. 113. 

N.Y.—M. Salimoff & Co. v. Standard 
Oil Co. of New York, 186 N.B. 679, 
262 N.Y. 220, 89 A,L.R, 345. 

Tenn.—Shuford v. Wynne Love & Co., 

3 Tenn.App. 215, 

65 C.J. p 56 note 91. 

37. S.C,—^Rogers v. Moore, 24 S.C.L. 
60. . - 

38. Cal.—Tulley v. Tranor, 53 Cal. 
274. 



§1 71-72 TROVER & CONVERSION 

§71. Persons Entitled to Sue 

The rules governing' persons entitled to sue in an 
action of trover and conversion are considered infra 
§§ 72-76. 

Examine Pocket Parts for later cases. 

§ 72. - Title and Right to Possession in 

General 

An action in trover will not lie unless at the time of 
conversion the plaintiff had a right of property, general 
OP special, and a right of possession, or was in actual 
posse^ssion. 

It is stated in some decisions that trover will not 
lie unless at the time of conversion plaintiff had 
a property right, general or special, in the chattel 
converted, or -was in possession, or had a right to 
the immediate possession, thereof,^9 while in other 
decisions it is declared that plaintiff in trover must 
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have had both property, either general^ or special, 
and possession or the right of immediate posses- 
sion.40 Also it has been stated that plaintiff must 
have had either an absolute or special title or the 
right to possession of the property at the time of the 
conversion,41 and in other decisions it is declared 
that he must have had both.42 Furthermore, it has 
been said that plaintiff must have had title at the 
time of the conversion.43 Another statement or 
holding is that plaintiff must have had some right, 
title, or interest in the property alleged to have been 

converted.44 

It is generally regarded as necessary^S and suffi- 
cient46 that plaintiff shall have had either posses¬ 
sion or the right to possession at the time of the 
alleged conversion; he must have had at least a 
right to immediate possession.^? Since a right of 
possession ordinarily depends on some title or right 


39. Mo.—Jackson v. Hothschild, 
App.. 99 S.\V2d 859. 

65 C.J. p 56 note 94. 

40. Ala.—Jordan v. Henderson, 63 
So.2d 379, 258 Ala. ■419—Hamilton 

V. Hamilton, 51 So.2d 13, 255 Ala. 
284—Iiong-Lewis Hardware Co. v. 
Abston, 180 So. 261, 235 Ala. 599— 
Tarrant American Sav. Bank v. 
Smokeless Fuel Co., 172 So. 603, 
233 Ala. 507—^American Standard 
Life Ins. Co. "v. Johnson, 163 So. 
632, 231 Ala. 94—Stanley v. Peo¬ 
ple’s Sav. Bank, 157 So. 844, 229 
Ala. 446—Consolidated Graphite 
Corporation v, Kelly, 150 So. 682, 
227 Ala. 516—Wolif v. Zurga, 150 
So. 144, 227 Ala. 370—Walls v. Bor¬ 
ders, 30 So. 2d 41, 33 Ala.App. 95— 
Warren v. Peppers, 17 So.2d 585, 31 
Ala.App. 394—Snead v. Stephens, 
5 So.2d 737, 30 Ala.App. 349, revers¬ 
ed on other grounds 6 So.2d 740, 
242 Ala. 76. 

Me.—^Sanborn v. Matthews, 41 A.2d 
704, 141 Me. 213—Patten v. Denni¬ 
son, 14 A.2d 12, 137 Me. 1. 

Pa.—Commercial Banking Corp. v. 
Active Loan Co. of Philadelphia, 
4 A.2d 616, 135 Pa.Super. 124. 

Utah.—Johnson v. Flowers, 228 P.2d 
406. 

65 C.J. p 56 note 95. 

Growing crops 

Ind.—^Ax V. Schloot, 64 N.B.2d 668, 
116 Ind.App. 366. 

41. Neb.-—Jessen v. Blackard, 65 N. 

W. 2d 345, 159 Neb. 103—Kimball v. 
Cooper, 279 N.W. 194, 134 Neb. 536. 

N.T.—^Kaufman v. Simons Motor 
Sales Co., 184 N.E. T39, 261 N.Y. 
146—In re Barrett's Estate, 82 N. 
T.S.2d 137. 

W.Va.—^Kisner v. Commercial Credit 
Co., 174 S.E. 330, 114 W.Va. 811. 
65 C.J. p 57 note 96. 

ZixLgageiuent gifts 

Where plaintiff was concerned in 


an immoral and unlawful engage¬ 
ment to marry deceased at a time 
when he had a living wife, whether 
plaintiff should recover damages 
from executors and widow for con¬ 
version of diamond ring which de¬ 
ceased had allegedly given plaintiff, 
and which she had thereafter re¬ 
turned, involved a question of pub¬ 
lic policy. Plaintiff could not re¬ 
cover damages from executors and 
widow for alleged conversion.—In re 
Uris' Estate, 71 N.T.S,2d 620, 188 
Misc. 772. 

42. U.S —^Armstrong v. New La Paz 
Gold Mining Co., C.C.A.Cal., 107 F. 
2d 453. 

Mo.—Osborn v. Chandeysson Elec. 

Co., 248 S.W.2d 657. 

Ohio.—^North Canton Bank v. Cock- 
lln, 187 N.B. 638, 46 Ohio App. 27. 
W^s.—Holleb Liquor Distributors v. 
Lincoln Fireproof Warehouse Co., 
270 N.W. 545, 223 Wis. 231. 

65 C.J. p 57 note 97, p 58 note 7 [a] 

43. Me.—Corinna Seed Potato Farms 
V. Corinna Trust Co., 131 A. 307, 
125 Me. 131. 

Mich—^Detroit Trust Co. v. Strug¬ 
gles, 278 N.W. 385, 283 Mich. 471 
—^Muskegon Booming Co. v. Hen¬ 
dricks, 50 N.W. 799, 89 Mich. 172. 
Tenn.—^Kemble v. Wolfe, 14 Tenn. 
App. 545. 

Tex.—Smith v. Burns, Civ.App., 107 

S. W.2d 397. 

Vt.—^Evarts v. Beaton, 30 A.2d 92, 
113 Vt. 151. 

65 C.J. p 57 note 98. 

’Where plaintiff has a'bandLonecL his 
property and title he cannot recover 
In trover.—Clay County Abstract Co. 
V. McKay, 147 So. 407, 226 Ala. 394. 
Title held not abandoned 
N.T.—In re Klippel’s Estate, 83 N. 

T. S.2d 816, 194 MiSC. 789. 

N.T.—^Kaufman v. Simons Mo- 
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tor Sales Co., 184 N.E. 739, 261 N. 
Y. 146. 

65 C.J. p 57 note 1. 

45. Mass.—Raymond v. Guttentag, 
59 N.E. 446, 177 Mass. 562. 

Mo.—Luhraann v. Schaefer, App., 142 
S.W.2d loss— Allen v. Bagley, 133 
S.W".2d 1027, 234 Mo.App. 891— 
Jackson v. Rothschild, App., 99 S. 
W.2d 859—Major v. Berg, App, 95 
S.W.2d 861. 

Neb.— Corpus Juris quoted in Fitz- 
slmons V. Frey, 45 N.W.2d 603, 605, 
153 Neb, 550—Burchmore v. H. M. 
Byllesby & Co„ 1 N.W.2d 327, 140 
Neb. 603. 

N.Y.—Silk V. Silk, 295 N.T.S. 517, 
162 Misc. 773—In re Barrett's Bfe- 
tate, 82 N.T.S.2d 137. 

65 C.J. p 57 note 2. 

46. Ind.—Isaacs v. Fletcher Ameri¬ 
can Nat. Bank, 198 N.E. 829, 103 
Iiid.App. 246, rehearing denied and 
opinion explained 200 N.E. 440, 103 
Ind.App. 246, 

Me.—^Amey v. Augusta Lumber Co., 
148 A. 687, 128 Me. 472. 

Neb.— Corpus Juris quoted in Fitz- 
simons V. Frey, 45 N.W.2d 603, 
605, 153 Neb. 550. 

R.I.—Greenstein v. Singer, 93 A.2d 
306, reargument denied 96 A.2d 623. 

47. Cal.—^Bastanchury v. Times-Mir- 
ror Co., 156 P.2d 488, ■68 Cal.App. 
2d 217. 

Colo.—Second Industrial Bank v. Sur¬ 
ratt, 31 P.2d 1116, 94 Colo. 571, 

Mo.—State ex rel. Lipic v. Flynn, 215 
S.W.2d 446, 358 Mo. 429. 

Neb.— Corpus Juris quoted in Fitz- 
simons V. Frey, 45 N.W.2d 603, 
605, 153 Neb. 550. 

N.Y.—Goebel v. Clark, 275 N.T.S. 
43, 242 App.Div. 408. 

Utah.—Larsen v. Knight, 233 P,2d 
365—Johnson v. Flowers, 228 P.2d 
406. 

65 C.J. p 58 note 4. 
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of property, general or special, as discussed infra 
§ 73, he must have had, generally speaking, either 
actual possession or ownership and right of posses¬ 
sion. At any rate, trover may be brought by a 
person who had both a right of property and a right 
of possession at the time of the conversion,^® or, 
in other words, it may be brought by any one whose 
ownership of, or special interest in, the property 
involved entitled him to the right of immediate 
possession thereof at the time of its conversion.^^ 
On the other hand, trover cannot be maintained by 
a person who had neither title, nor right of posses¬ 
sion,nor prior possession.^2 

§ 73. - Title, Possession, or Right of Pos¬ 

session, Alone 

Title or a right of property without possession or the 
right to inrinediate possession is insufficient to support 
an action in trover, while actual possession or the right 
to immediate possession is sufficient against anyone but 
the true owner. 

Title to, or a right of property in, a chattel will 
not alone support an action in troverplaintiff 


TROVER & CONVERSION '§§ 72-73 

must have had either actual possession or the right 
to immediate possession at the time of the alleged 
conversion, as is discussed supra § 72, Prima facie, 
however, a person having the title to, or general 
property in, a chattel is in constructive possession, 
or has the right of possession, thereof, and may sue 

in trover.54 

Actual possession of a chattel at the time of a 
conversion thereof will sustain trover^S as against 
a stranger, trespasser, person without title, or any 
person except the true owner, or one claiming under 
him.s® While actual possession is regarded as 
sufficient evidence of title to enable plaintiff to 
maintain trover against a wrongdoer or stranger 
to the title,the rule that a person who was in 
actual possession at the time of the conversion is 
entitled to maintain trover against a person not 
connected with the title may apply even though 
the title is conceded to be in a third person,^ 8 plain¬ 
tiff obtained possession under a void transfer or 
proceeding,^® or, except in some jurisdictions,®^ 
even though plaintiff acquired possession wrong¬ 
fully.®! 


48. Cal.—Sehweitzer v. Bank of 
America N. T. & S. A., 109 P 2d 
441, 42 Cal.App.2d 536—McCoy v. 
Northwestern Casualty & Surety 
Co., 39 P.2d 864, 3 Cal.App.2d 534 
—Mueseler v. Bridgewater, 31 P. 
2d 1089, 138 Cal.App. 217. 

Neb.— Corpus Juris quoted ia Pitz- 
simons V. Prey, 45 N.W.2d 603, 
605, 153 Neb. 550. 

65 C.J. p 58 note 6. 

49. Ind.— Ax. v. Schloot, 81 N,E.2d 
379, 118 Ind.App. 458. 

Me.—^Harvey v. Anacone, 184 A. 889, 
134 Me 245. 

Mo.—Osborn v. Chandeysson Elec. 

Co., 248 S.W.2d 657. # 

N.J.—^E''irst Nat. Bank of Blooming”- 
dale v. North Jersey Trust Co., 
Ridgewood, 14 A.2d 765, 18 N.J. 
Misc. 449. 

Tex.—Pacific Finance Corp. v. 

Crouch, Civ.App., 243 S.W.2d 432. 

65 C.J. p 58 note 7. 

'Waiver of interest 

A party who has legal title and en¬ 
titled to possession may maintain an 
action for conversion even though 
such party had waived his interest 
in favor of a third party,—Gerard v. 
Sanner, 103 P.2d 314, 110 Mont. 71. 

50. Cal.—Carvell v. Weaver, 202 P. 
897, 54 Cal.App. 734. 

65 C.J. p 58 note 8. 

51. Ala.—Clay County Abstract Co. 
V. McKay, 147 So. 407, 226 Ala. 
394. 

Pa.—Lee Tire and Rubber Co. v. Bon- 
holtzer, 81 Pa,Dist. &. Co. 218, 38 
I>el.Co. 331. 


[W.Va.—^Kisner v. Commercial Credit 
Co., 174 S.E. 330, 114 W.Va. 811. 

65 C.J. p 58 note 9. 

52. Mo.—Turner Lumber & Invest¬ 
ment Co. V. Chicago, R. I. & P. Ry. 
Oo., 34 S.W.2d 1009, 225 Mo.App. 
1002. 

53. Me.—^Harvey v. Anacone, 184 A. 
889, 134 Me. 245. 

Mo.—State ex rel. Lipic v. Flynn, 215 
S.W.2d 446, 358 Mo. 429. 

Neb.—Jessen v. Blackard, 65 N.W.2d 
345, 159 Neb. 103. 

65 C.J. p 68 note 11. 

54. Mass,—^Massachusetts Lubricant 
Corp. V. Socony-Vacuum Oil Co., 25 
N.E.2d 719, 305 Mass. 269. 

Mo.—State ex rel. Lipic v. Flynn, 215 
S.W.2d 446, 358 Mo. 429. 

65 C.J. p 59 note 14. 

55. Ala.—Arledge v. J. I>. Pittman 
Tractor Co., 181 So. 91, 236 Ala. 
131. 

Cal.—'Susumu Igauye v. Howard, 249 
P.2d 558, 114 CalApp.2d 122— 

Fletcher Aviation Corp. v. Landis 
Mfg. Co., 214 P.2d 400, 95 Cal.App. 
2d 905. 

N.M.—^Bustin v. Craven, 263 P.2d 
392, 67 N.M. 724. 

Tex.—^Lee C. Moore & Co. v, Jarecki 
Mfg, Co., Civ.App., 82 S.W.2d 1002, 
error refused. 

65 C.J. p 59 note 15. 

“Actual possession,” entitling one 
without title to goods to sue for con¬ 
version thereof, means "actual and 
continuous occupancy or exercise of 
full dominion.”—Jackson v. Roths¬ 
child, Mo.App., 99 S.W.2d 859. 
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se. Ala.—^Arledge v, J. D. Pittman 
Tractor Co., 181 So. 91, 236 Ala. 131. 
Cal.—Fletcher Aviation Corp. v. Lan¬ 
dis Mfg. Co., 214 P.2d 400, 95 Cal. 
App.2d 905. 

1 Minn.—Anderson v. Gouldberg, 53 N. 

W. 636, 51 Mmn. 294. 

Tex.—Lee C. Moore & Oo. v. Jarecki 
Mfg. Co., Civ.App., 82 S.W.2d 1002. 
error refused. 

Utah,—^Hi-Way Motor Co. v. Service 
Motor Co., 249 P. 133, 68 Utah 65. 
65 G.J. p 59 note 16. 

57. Ala.—^Arledge v. J. D. Pittman 
Tractor Co., 181 So. 91, 236 Ala. 
131. 

Mass.—^New England Box Co. v. C & 
R Const. Co., 49 N.E.2d 121, 313 
Mass. 696, 160 A.L.R. 152. 

65 C.J. p 59 note 17. 

58. Ala.—Carpenter v. Lewis, 6 Ala 
682. 

Fla.—Skinner v. Pinney, 19 Fla. 42, 
45 Am.R. 1. 

59. N.M.—^Bustin v. Craven, 263 P. 
2d 392, 57 N.M. 724. 

65 C.J. p 59 note 19. 

60. Mo.—Turley v. Tucker, 6 Mo. 
583, 35 Am.D. 449. 

■65 C.J. p 59 note 20. 

61. Ala.—^Arledge v. J. D. Pittman 
Tractor Co., 181 So. 91, 236 Ala. 
131. 

Mass.—^New England Box Co. v, C & 
R Const. Co., 49 NE.2d 121, 313 
Mass. 696, 150 A.L.R, 152. 

Minn.—Anderson v. Gouldberg, 63 
N.W. 636, 51 Minn. 294. 

N.H.—Ricard v. Pollard Auto Co., 
169 A 876, 86 N.H. 433. 
i 65 C.J. p 59 note 21. ' ■' '• '' 
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§§ 73-74 TROVER & CONVERSION 

Right to immediate possession may be a sufficient 
basis for the maintenance of an action of trover^^ 
against a person who is not the true owner.®^ Title 
or right of property, general or special, must also 
be proved to be in plaintiff whenever his right of 
immediate possession cannot be otherwise shown.64 

§ 74. - Nature and Extent of Right, Title, 

Interest, or Possession 

An equitable title will not suffice for the mainte¬ 
nance of trover, unless coupled with actual possession. 
Legal title or a vested legal Intereist, either general or 
special, is sufficient. Plaintiff’s recovery, however, must 
bo on the strength of his own title and not on the weak¬ 
ness of that of his adve^rsary. 

An equitable title or right will not suffice for 
the maintenance of trover,65 or at least it alone is 
not sufficient hut equitable ownership and actual 
possession are sufficient.®'^ Legal title or actual 
ownership in plaintiff is sufficient,6^ and in some 


cases has been held necessary,®^ but absolute or 
unqualified title need not be shown.A vested 
legal interest, if acquired prior to the conversion 
alleged,is sufficient to support trover.'^^ s^ch 
an interest may be either general or special,and 
may be founded on a possession warranted by law,'^^: 
or consented to by the owner.'^® Plaintiff must re¬ 
cover on the strength of his own right or title, and 
not on the weakness of that of his adversary;’^® 
and where his alleged title is void, he cannot re- 
cover^^ unless he had actual possession and defend¬ 
ant is a stranger to the title, as is discussed supra 
§ 73. Possession under a claim of title or right is 
sufficient to sustain an action for conversion against 
one who does not show a better right or title."^® 

Right to immediate possessioHj to constitute the 
basis of plaintiff’s suit in trover, must be absolute, 
unconditional,''^ and exist at the time the action 


62. Ala.—^Hamilton v. Hamilton, 51 1 

So.2cl 13, 255 Ala. 284. | 

65 C.J. p 59 note 22, 

63. Mo.—^Kahnowsld v. M. A. New- 
house & Son, App., 53 S.W.2d 1094. 

64. Pa.—Lee Tire and Rubber Co. 
T. Bonholtzer, 81 Pa.Dist. & Co. 218, 
38 Del.Co. 331. 

65 C.J. p 60 note 24. 

65. Ala.—McNutt V. Kinr, 59 Ala. 
597. 

Mo.—Corpus OTturis cited in. Osborn 

V. Chandeysson Elec. Co., 2‘48 S.W. 
2d 657. 

N.T.—Pompez Exhibition Co, v. Flat- 
to, 26 N.T.S.2d 654, 261 App.Div. 
613—-In re Barrett's Estate, 82 N. 
T.S.2d 137. 

Wash,—'Nelson v. Nelson Neal Lum¬ 
ber Co., 17 P.2d 626, 171 Wash. 55, 
92 A.L.R. 554. 

65 C.J. p 60 note 26. 

66. Miss.—Hook v. Bank of Leland, 
98 So. 594, 134 Miss. 185. 

Mo.—Corpus Juris cited in. Osborn v. 
Chandeysson Elec. Co„ 248 S.W.2d 
657, 

N.T.—^In re Barrett’s Estate, 82 N, 
Y.S.2d 137. 

67. Cal.—^Luke v. Mercantile Accept¬ 
ance Corp. of Cal., 244 P.2d 764, 
111 Cal.App.2d 431. 

65 C.J. p 60 note 28. 

68. La.—'Antoine V. Hamilton, App„ 
144 So. 614. 

N.Y.—Sheldon v. McPee, 111 N.E. 220, 
216 N.Y. 618, rehearing denied 112 
N.E. 107-6, 217 N.Y. 665. 

Ohio.—NorA Canton Bank v. Cock- 
Un, 187 N.E. 638, 46 Ohio App. 27. 
Tex.—Cox r. Rhodes, Civ.App., 233 S. 

W. 2d 924—Neyland v. Brammer, 
Civ.App., 73 S.W.2d 884, error dis- 
missed-'-Cox v.’ Patten, Civ.App., 66 
S.W, 64. 

69. Ala.—Jordan iV. Lindsay, 31 So. 


484. 132 Ala. 567~McNutt v. King, 
59 Ala. 597. 

65 C.J. p 60 note 30. 

70, CaJ.—^Bastanchury v. Times-Mir- 
ror Co„ 156 P.2d 488, 68 Cal.App.2d 
217. 

Colo.—Second Industrial Bank v. 
Surratt. 31 P.2d 1116, 94 Colo. 571. 

Or.—Elerath Steel & Iron Co. v. Corn- 
foot, 240 P. 229, 116 Or. 83. 

R.I.—Greenstein v. Singer, 93 A.2d 
306, reargument denied 96 A.2d 623. 

[ 71. Ala.—^Farrow v. Wooley & Jor- 

I dan, 43 So. 144, 149 Ala. 373. 

65 C.J. p 60 note 32, 

72. Ala.—^Hamilton v. Hamilton, 51 
So.2d 13, 255 Ala. 284. 

65 C.J. p 60 note 33. * 

Plaintiff held to have sufficient right 
and interest 

Ala.—^Hamilton v. Hamilton, supra. 

N.H.—Morin v. Hood, 79 A.2d 4, 96 
NH. 485. 

65 C.J. p 60 note 33 [a.]. 

Plaintiff held not to have sufficient 
right and interest 

Utah.—Johnson v. Flowers, 228 P.2d 
'406. 

73. Ala.—^Jordan v. Henderson, 63 
So.2a 379, 258 Ala. 419—American 
Standard Life Ins. Co. v. Johnson, 
1-63 So. 632, 231 Ala 94—Jordan 
V. Lindsay, 31 So, 484, 132 Ala 
567. 

Del.—Cochran v. Clements, 183 A. 
632, 7 W.W.Harr. 410. 

Minn.-—^Larson v. Archer-Daniels- 
Midland Co., 32 N.W.2d 649, 226 
Minn. 315. 

N.Y.—Mitchell V. Vande, 289 N.T.S. 
1033, 160 Misc, 63. 

Ohio.—-North Canton Bank v. Cock- 
lin, 187 N.B. 638, 46 Ohio App. 27. 

R,I-—Greenstein v. Singer, 93 A. 2d 
306, reargument denied 96 A. 2d 
623. 


Tex.—Pacific Finance Corp. v. 

Crouch, Civ.App., 243 S.W.2d 432. 
65 C.J. p 60 note 34. 

74. Mich.—^Witherspoon v. Clegg, 4 
N.W. 209, 43 Mich. 484. 

75. Ala.—^Farrow v. Wooley & Jor¬ 
dan, 43 So. 144, 149 Ala 373. 

65 C.J. p 61 note 36. 

76- Cal.—Lee On v. Long, 234 P.2d 
9, 37 Cal.2d 499, certiorari denied 
72 S.Ct. 553, 342 U.S. 947, 96 L. 
Ed. 704. 

Colo.—Kranz v. Rubush, 209 P.2d 555,. 
120 Colo. 264. 

Ind.—^Foudy V. Daugherty, 76 N.E.2d 
268, 118 Ind-App. 68. 

Mo.—Pearl v. Interstate Securities 
Co., 206 S.W.2d 975, 357 Mo. 160— 
Personal Finance Co. of Missouri 
V. Lewis Inv. Co., App., 138 S.W.2d 
-655—Jackson v. Rothschild., App., 
99 S.W.2d 859. 

Neb.—Jessen v. Blackard, 65 N.W. 

2d 345, 159 Neb. 103. 

N.Y.—Pompez Exhibition Co. v. Flat- 
to, 26 N.Y.S.2d 654, 261 App.Div. 
613. 

Ohio.—Pennington v. First Discount 
Corp., 102 N.E.2d 469, 89 Ohio App. 
384. 

Wash.—Sussman v. Mentzer, 76 P.2d 
595, 193 Wash. 517—Smith v. Dahl- 
quist, 28 P.2d 252, 176 Wash. 84. 

65 C.J. p 61 note 37. 

77. Ala.—^Hartshorn v. Williams, 31 
Ala. 149. 

65 C.J. p 61 note 38. 

73. Mass.—^Putnam v. Lewis, 133 
Mass. 264. 

65 C.J. p 61 note 40. 

73. Ill.—Nettleton v. Kerr, 167 111. 
App. 74. 

Mass.—Lane v. Volunteer Co-op. 

Bank, 30 N.E.2d 821, 307 Mass. 50S. 
Neb.—Jessen v. Blackard, 65 N.W. 2d 
345. 159 Neb. 103. 
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TROVER & CONVERSION §§ 74-76 


is commenced.^® There is no necessity, however, 
that the right of possession should have existed 
prior to the time of conversion, where such right 
springs out of the conversion itself.^t 

Constructive possession. A constructive posses¬ 
sion founded on a valid title^S is sufficient for the 
maintenance of trover.s^ 

Insufficient possession. A person did not have 
such possession as enables him to maintain the ac¬ 
tion where the goods in question were not delivered 
to him but remained in defendant’s store subject to 
defendant’s control and direction,^^ even though 
plaintiff’s representative had a key to the store.^S 
Where plaintiff claims ownership of certain goods 
which have never been separated from a larger num¬ 
ber, such goods cannot be the subject of conver¬ 
sion.®^ 

Unlawful possession. Where by statute a posses¬ 
sion is deemed to be unlawful, possession under such 
circumtances does not constitute any interest or 
ownership for the maintenance of an action in 

trover.® 7 

§ 75. - Property Taken from Land 

In order to maintain an action of trover for conver¬ 
sion of personalty taken from land, it is necessary that 
the plaintiff shall have had at the time of conversion 
either actual possession, or title and constructive pos¬ 
session, or right to possession of the land. 

The right of a person to maintain trover for the 
conversion of property taken from land depends on 
the possession of the land from which the property 
was taken.®® In order to be entitled to sue, it is 


necessary and sufficient that plaintiff shall have had, 
at the time of the alleged conversion, either actual 
possession, or title and constructive possession, or 
right to possession of the land from which the prop¬ 
erty was taken,or that defendant’s possession of 
the land was only fugitive, fraudulent, and under no 
bona fide claim of title.^^ 

§ 76. -Right, Title, or Possession of Par¬ 

ticular Persons 

a. Holder or owner of negotiable instru¬ 

ment 

b. Consignor or consignee 

c. Person interested in decedent’s estate 

d. Part or joint owner or owners 

e. Lessor or lessee 

f. Lienholder 

g. Other persons 

a. Holder or Owner of Negotiable Instrument 

The owner of a note may maintain an action for 
conversion thereof, even though the note has never been 
delivered to him. 

Only the owner of a note may maintain an action 
for the conversion thereof.^^ On the other hand, 
the owner may sue even though the note has never 
been delivered to hini.®^ Also, the holder and own¬ 
er of a check note, or bond may sue for a conver¬ 
sion thereof,®® even though he cannot maintain an 
action thereon in his own name,®^ as where he is 
neither the payee nor an indorsee.® 5 In some states, 
however, it has been held that the owner of a note 
or bond cannot recover for a conversion of it, uH' 
less it has been legally indorsed to him.®® The 


80. Me.—Sanborn v. Matthews, 41 
A,2d 704, 141 Me. 213—Harvey v. 
Anacone, 184 A. 889, 134 Me. 245. 

Neh.—^Fitzsimons v. Prey, 45 N.W. 

2(i 603, 606, 153 Neb. 660. 

Utah..—^Johnson v. Flowers, 228 P. 
2d 406. 

81. Mo.—Allen v. Bag-ley, 133 S.W.2d 
1027, 234 Mo.App. 891. 

82. Ala.—^Landrum v. Davidson, 39 
So.2d 662, 252 Ala. 125. 

Conn.—Sharkiewicz v. Lepone, 96 A. 

2a 79'6, 139 Conn. 706. 

Me.—Hardison v. Jordan, 44 A.2d 892, 
141 Me. 429. 

N.Y.—Clernents v. Tturria, 81 N.T. 
285. 

83. Ala.—Landrum v. Davidson, 39 
So.2d 662, 252 Ala. 125. 

Conn.—Sharkiewicz v, Lepone, 96 A. 

2d 796. 139 Oonn. 706. 

Me.—Hardison v. Jordan, 44 A.2d 
892, 141 Me. 429. 

65 C^J.,p 61 note 43. f 

84. N.T.—Graves y.' Warren, 164 
N.T.S. 925. 178 ’App.Div. 33l 


85. N.T.—Groves v. Warren, supra. 

86. Ala.—Wolff V. Zurg-a, 150 So. 
144, 227 Ala. 370. 

87. Ill.—^Maxon v. U. S. Underwrit¬ 
ers’ Co., 246 Ill.App. 386. 

88. Me.—Webber v. McAvoy, 104 A. 
■613, 117 Me. 326. 

89. XJ.S.—Choice v. Texas Co., D.C. 
Tex., 2 F.Supp. 160. 

Ala.—^Landrum v. Davidson, 39 So. 

2d 662, 252 Ala. 125. 

Me,—^Hardison v. Jordan, 44 A.2df 892, 
141 Me. 429. 

Tex.—Wrigrht v. Davis, Civ.App., 193 
S.W.2a 294. 

65 C.J. p 61 note 48. 

Acquisition, of title to land by state 
in tax sale grives right of action for 
conversion.—Eden Drainage pist. of 
Yazoo County v. SwaJm, 54 So.2d 
547, 212 Miss. 386, suggestion of er¬ 
ror overruled 55 So.2d 439, 212 Miss. 
386. . , 

Bight' of entry agahist advexse 
posB^sor in‘ good faith is insufficient. 
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—Gray v. Alabama Fuel & Iron Co., 
113 So. 35, 216 Ala. 416. 

90. XJ.S.—Choice v. Texas Co., D.C. 
Tex., 2 F.Supp. 160. 

91. Mo.—Cooper v. Commonwealth 
Trust Co., 122 S.w. 791, 142 Mo. 
App. 610. 

Instrument as subject of conversion 
see supra § 13. 

92. Minn.—^Nininger v. Banning, 7 
Minn. 274. 

93. N.Y.—Mazur v. Urbach, 142 N. 
T.S. 323, 81 Misc. 13'3. 

Actual possession and equitable title 
N.T.—Mazur v. Urbach, supra. 

94. Ala.—Lowremore v. Berry, 19 
Ala. 130, 54 Am.D. 183. 

65 C.J. p 62 note 54. 

95. Va.—^White v. Bonne,y, 6$ S.B. 

273, 110 Va. 864. .:s 

I 96. N.C.—Killian v. Carrol, 36 N.G. 

■431. ' 

1 65 C.J. p 62 note 
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holder of a note indorsed in blank may maintain 
trover for a conversion thereof.^'^ 

b. Consignor or Consignee 

A consignor who has title and right of immediate 
possession or a consignee who has accepted an assign¬ 
ment may maintain an action of trover. 

A consignor of goods may bring trover for the 
conversion of them where he has title^^ and the 
right of immediate possession.^^ So may a con¬ 
signee who has accepted a consignment,^ or made 
advances thereonA 

c. Person Interested in Decedent’s Estate 

An executor or administrator having title or right 
of immediate possession 'may maintain an action in 
trover for conversion of decedent's goods, but an he'ir or 
distributee may not, unless there has been no adminis¬ 
tration or possession by the administrator. 

A conversion of a decedent’s goods will subject the 
wrong-doer to an action in trover by the executor 
or administrator, as discussed in Executors and 
Administrators § 710, provided the latter has title 
to the goods or right to the immediate possession 
thereof,^ or a special right of property,^ even though 
letters testamentary are not issued until after the 
time of conversion.^ Ordinarily, an heir or dis¬ 
tributee is not entitled to sue, as discussed in De¬ 
scent and Distribution § 85. It is otherwise, how¬ 
ever, where there has been no administration® or 
the administrator has nev«r taken possession.'^ The 
surviving widow may sue if the property was in her 
possession at the time of the conversion® or is ex¬ 
empted to her by statute.^ It is held that a sub¬ 
vendee from the next of kin may sue.^® 


di. Part or Joint Owner or Owners 

Joint owners may unite in an action for conversion 
without showing the exact interest of each in the con¬ 
verted chattel. 

Joint owners of a chattel may unite in an action 
for a conversion of without showing the exact 
interest of each in it.i2 A part-owner may maintain 
trover for the conversion of his interest.^® 

The necessity or propriety of joining part or joint 
owners as parties plaintiff is discussed infra § 92. 

e. Lessor or Lessee 

A lessor entitled to immediate possession may main¬ 
tain trover for the wrongful conversion of fixtures, and 
a lessee may maintain trover for a wrongful re?moval 
of personalty rented with the premises. 

A lessor entitled to the immediate possession may 
maintain trover for the wrongful conversion of fix- 
tures.^^ A lessee may bring trover for goods taken 
under a wrongful distress, as discussed in Land¬ 
lord and Tenant § 715, or for wrongful removal 
by a landlord of personalty rented with the prem¬ 
ises.^® 

f. Lienholder 

Ordinarily, a lien wili not support trover, unless at 
the time of conversion the lienholder had possession, or 
the right of immediate possession. 

A lien will not support trover,^® unless at the 
time of the conversion the lienholder had posses¬ 
sion^*^ or the right to immediate possession, ^ 8 defend¬ 
ant took the property with notice or knowledge of 
the lien,i9 or the lien was rendered ineffectual or 
diminished in value by the conversion.^® The ex¬ 
istence at one time of another and prior lien on 


97. Ala.—^Dawsey v. Kirven, 83 So. 
338, 203 Ala. 446, 7 A.L.R. 1658— 
Carter v. Lehman, 7 So. 735, 90 Ala. 
126. 

98. Ga.—Cox V. NT. K. Fairbanks Co., 
116 S.E. 43, 29 Ga.App. 538. 

99 . Mass.—Hardy v. Munroe, 127 
Mass. 64. 

65 C.J. p 62 note 60. 

1. Mich.—Gibbons v, Harwell, 24 N. 

W. 868, 58 Mich. 233. 

IST.T.-—Brown v. Bowe, '7 H.T.St, 387. 

9. NT.T.—Pitzhu&h v. Wiman, 9 N.Y. 
559, 1 Seld. 250. 

3. Ill.—^Massachusetts Mut. Life 
Ins. Co. V. Hayes, 16 IlLApp. 233. 

4. Ill.—^Faubel v. Michig-an Boule¬ 
vard Bldff- Co., 278 IlLApp. 159. 

5. Ill. — ^Paubel V. Michigan Boule¬ 
vard Bldg. Co., supra. 

6. N.Y.—Hyde V. Stone, 7 Wend. 354. 
22 Am.D. 582. 

7. Ala.—^Nashville, etc., R, Co. v. 
Karthaus; 43 So. 791, 150 Ala. 633. 


8. Alsu—Meyer v. Hearst, 75 Ala. 
390. 

65 C.J. p 62 note 68. 

9. Ky.—Singleton v. McQuerry, 2 S. 
W. 652, 85 Ky. 41. 8 Ky.L. 710. 

10. N.a—Craig v. Miller. 34 N.C. 
375. 

11. Mass.—^Parker v. Parker, 1 Allen 
245. 

Vt.—Spencer v. Dearth, 43 Vt. 98. 

12. Tex.—^Robertson v. Gourley, 19 
S;W. 1006, 84 Tex. 575. 

13. Ala»^—C. W, Zimmerman Mfg. Co. 
V. Dunn. 44 So. 533, ISI Ala. 435. 

14. Ala.—^Middleton v. Alabama 
Power Co., 71 So. 461, 196 Ala. 1. 

15. Msiss.—Chamberlain v. Neale, 9 
Allen 410. 

16. Ala,—^Jordan v. Henderson, 63 
So.2d $79, 258 Ala. 419—^Jordan v. 
Lindsay, 31 So. 484, 132 Ala. 567. 

CaJ.—Thomsen v. Culver City Motor 
Co., 41 P.2d 597, 4 Cal.App.2(i 639. 
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N.Y.—In re Barrett's Estate, 82 N. 

Y.S.2d 137. 

65 C.J. p 63 note 87. 

17. Cal.—^Bastanchury v. Times- 
Mirror Co., 156 P.2a 488, 68 Cal. 
App.2d 217—^Araucs V. National Su¬ 
perior Co., 155 P.2d 643, 67 Cal. 
App,2d 763—Thomsen v. Culver 
City Motor Co., 41 P.2d 597. 4 Cal. 
App.2d 639. 

Ohio.—^Wheaton v. Chandler, 42 N. 

E.2d 193, 68 Ohio App. 474. 

65 C.J. p 63 note 88. 

18. Cal.—Thomsen v. Culver City 
Motor Co., 41 P.2d 597, 4 Cal.App. 
2d 639. 

65 C.J. p 63 note 89. 

19. S.C.—^Waldrop v. M. & J. Fi¬ 
nance Corporation, 183 S.E. 460, 
178 S.C. 527. 

65 C.J. p 63 note 90. 

20. US.—TJ. S. V. Fleming, D.C, 
Iowa, 69 F.Supp. 252. 

Tenn.—Shuford v. Wynne Love & 
Co., 3 Tenn.App. 215. 

65 C.J. p 63 note 91. 
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the property does not necessarily disentitle plaintiff 
to recover in the absence of a showing that the 
hen still exists or is being asserted.^^ 

g. Other Persons 

The rights of various other persons to maintain tro¬ 
ver have been considered by the courts. 

A person who was in possession of personal prop¬ 
erty as an agent may have such a special interest 
in it as will support an action of trover,22 but not 
as against the principal or one acting under his 
consent.^S 

Militia co7itmander. A commander of a company 
of the National Guard who is liable to the state for 
the safe custody and return of certain property, 
as discussed in Militia § 17, has such a rightful 
possession or special property as enables him to 
sue.2^ 

Creditor without judgme^it lien cannot maintain 
trover against one who took goods from the debtor 
with fraudulent intent.^^ 


Creditor in possession. A creditor holding pos¬ 
session of a debtor-corporation’s property may not 
maintain an action of conversion, where the legal 
title to the corporation’s property is held by its di¬ 
rectors as trustees for all creditors.-® 

Buyer of merchandise acquiring title prior to de¬ 
livery may maintain an action of conversion,27 and 
any statutory provisions to the contrary as to the 
passage of title may be waived for purposes of such 
an action.2S 

§ 77 . Persons Liable 

Every person is liable in trover who personally or 
by agent commits an act of conversion or who partici¬ 
pates in the conversion by instigating, aiding, or assist¬ 
ing another, or who knowingly benefits by its proceeds 
in whole or in part. 

Every person is liable in trover who personally^S* 
or by agent, as discussed in Agency, § 255, com¬ 
mits an act of conversion, or who participates in the 
conversions^ by instigating, aiding, or assisting an- 


21. Minn.—^National Citizens' Bank 
of Mankato v. McKinley, 132 K.W. 
290, 115 Minn. 378. 

22. Mass.—Baton v. Lynde, 15 Mass. 
242. 

65 C.J. p 63 note 93. 

23. Utah.—^Hi-Way Motor Co. v. 
Service Motor Co„ 249 P. 133, 68 
Utah 65. 

24. Ala.—Crescent News & Hotel Co. 
V. Hines, 61 So. 9, 7 Ala.App, 609. 

25. N.T.—Cramer v. Blood, 57 Barb. 
155, affirmed 48 N.Y. 684. 

26. Mo.—Jackson v. Rothschild, 
Apip., 99 S.W.2d 859. 

27. Ill.—Superior Household Mtg. 
Co. V. Brune, 89 N.E.2d 638, 339 
Ill-App. 253. 

28. Ill.—Superior Household Mfg. 
Co. V. Brune, supra. 

29. Ill.—'People V. Roth, Inc., 107 N. 
E.2d 692, 412 Ill, 446. 

Mass.—^New England Box Co. v. C & 
R Const. Co, 49 N.E.2d 121, 313 
Mass. 696, 150 A.L.R. 152. 

N.J.^—Mueller v. Seaboard Commer¬ 
cial Corp., 73 A.2d 905, 5 N.J. 28. 
jSr.Y.—^Wembach Corp. v. Emigrant 
Industrial Sav. Bank, 34 N.Y.S.2d 
688, 264 App.Div. 161, affirmed 45 
N.E.2d 169, 289 N.Y. 662—Passaic 
Falls Throwing Co. v. Villeneuve- 
Pohl Corp., 15'5 N.Y.S. 669, 169 App. 
Div. 727. 

65 C.J. p 64 note 2, 

Manufacturer’s refusal to deliver to 
consumer 

Where automobile manufacturer 


had received full payment for auto¬ 
mobile sold by distributor and dis¬ 
tributor’s agent, but withheld deliv¬ 
ery in an attempt to collect money 
allegedly due to distributor's agent 
which had nothing to do with sale 
of automobile, whether di'sti-ibutor or 
distributor's agent had authority to 
represent manufacturer was immate¬ 
rial to manufacturer’s liability in 
conversion to buyer for refusal to de¬ 
liver automobile.—^Lomba v. General 
Motors Corp., 6 N.'W.2d 890, 303 Mich, 
556 . ; 

Owner of incorporated business 

"Where seller filed assumed name 
certificate stating that he owned ra¬ 
dio products company, and the cer¬ 
tificate was on record when cause of 
action against seller for conversion 
arose in favor of buyer as well as at 
date of trial and although there was 
evidence that the seller’s business 
had been incorporated prior to the 
time the buyer’s cause of action 
arose, there was no showing that the 
seller complied with statute requir¬ 
ing a business firm to give notice of 
intention of becoming incorporated, 
the seller was personally liable for 
the act of conversion.—Spolane v. 
Coy, Tex.Civ.App., 153 S.W.2d 672. 

A purchaser of real property leased 
to a tenant was put on inquiry as 
1 to the terms of the lease and was lia¬ 
ble for the "conversion” of tenant's 
property if he prevented tenant from 
removing improvements permitted to 
be removed under the lease.—Gross- 
man V. Jones, Tex.Civ.App., 157 S.W. 
2d 448, error refused, 

.30. N.J.—^Mueller v. Seaboard Com¬ 
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mercial Corp., 73 A.2d 905, 5 N.J, 
28. 

N.Y —Wembach Corp. v. Emigrant 
Industrial Savings Bank, 34 N.Y. 
S.2d 688, 264 App.Div. 161, af¬ 

firmed 45 N.E.2d 169, 289 N.Y. 662 
—Passaic Palls Throwing Co v. 
Villeneuve-Pohl Corp., 165 N.Y.S, 
669, 169 App.Div. 727. 

65 C.J. p 64 note 4. 

Successive conversions 

There can be successive converters 
of the same property and the party 
wronged by the successive conver¬ 
sions has a cause of action against 
all the participants.—U. S. v. Flem¬ 
ing, D.C.Iowa, 69 F.Supp. 252. 

Storage company and creditor of 
third person 

Storage company with which wife 
stored furniture in her name, and 
husband's creditor who instituted 
garnishment proceedings against 
storage company were both liable to 
wife for conversion where storage 
company made no attempt to defend 
garnishment action or to postpone 
sale until wife should have notice of 
proceedings, and stated in garnish¬ 
ment answer that goods were those 
1 of husband,—-Sprague v. Allied Mills, 
261 N.W, 892, 129 Neb. 394. 

Furcha-ser and seller 

Where buyer of automobile sold 
old automobile, which he had agreed 
to turn in. as part of purchase price, 
to third party after title had pass¬ 
ed to seller, third party was in same 
position as buyer with respect to, lia¬ 
bility to seller for conversioiUpT-Wll- 
son Motor Co. v. Liamplrig MfotOEhs,, 
78 P.2d 559, 194 WastuAie.? . - .Irv’ 
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other,31 or who knowing-ly32 benefits by its proceeds 
in whole or in part.33 On the other hand, one per¬ 
son is not liable for a conversion by another person 
where he did not direct, advise, participate in, or 
benefit from, it, and he does not bear such a rela¬ 
tionship to the latter person as would make him 
responsible for his acts.34 

Purchasers or creditors. One who purchases 
property from a person in whose possession it was 
placed for his exclusive use may be held liable in 
trover to the original owner.35 Persons taking and 
removing property in their debtor’s possession not¬ 
withstanding a sale thereof to another, have been 
held guilty of conversion, where there was evidence 
that they knew of and urged such sale and no show¬ 


ing was made that they did anything to bring them¬ 
selves within the statute relating to fraudulent con- 

veyances.36 

Persons directing levy by officer. A judgment 
creditor, attachment plaintiff, or a stranger, who 
advises, directs, or assists an officer to seize prop¬ 
erty not belonging to the debtor, or who ratifies 
the sale thereof by the officer, is liable to the own¬ 
er for a conversion.37 However, merely pointing 
out to an officer property on which to levy will not 
in the event of a wrongful levy render a creditor 
guilty of a conversion.38 Also, plaintiff in attach¬ 
ment is not liable in trover for the value of prop¬ 
erty which without fault on the officer’s part was 
destroyed pending the attachment.^^ 


31. La.—Edwards v. Max Thieme 
Chevrolet Co., App., 191 So. 569. 

Me.—Corpus Juris quoted in Lewis¬ 
ton Trust Co. V. Deveno, 74 A.2(i 
457, 458, 145 Me. 224—Scott v. Per¬ 
kins, 28 Me. 22. 

Neb.—Sprague v. Allied Mills, 261 
N.W. 892. 129 Neb. 394—Starr v. 
Banker's Union, 116 N.W. 61, 81 
Neb. 378—Stevenson v. Valentine, 
43 N.W. 107, 27 Neb. 338—McCor¬ 
mick V. Stevenson. 12 N.W. 828, 13 
Neb. 70. 

N.J.—Mueller v. Seaboard Commer¬ 
cial Corp., 73 A.2d 905, 5 N.J. 28. 
N.T.—^Wembach Corp. v. Emigrant 
Industrial Savings Bank, 34 N.T.S. 
2d 688, 264 App.Div. 161, affirmed 
45 N.E.2d 169, 289 N.T. 662—Pas¬ 
saic Palls Throwing Co. v. Ville- 
neuve-Pohl Corp., 155 N.T.S. 668, 
169 App.Div. 727, 

S.D,—Skinner v. First Nat. Bank & 
Trust Co. of Watertown, 24 9 N.W. 
821, 61 S.D. 481. 

VL—Parker v. Cone, 168 A. 715, 105 
Vt. 426—Hill V, Bedell, 126 A. ‘493, 
98 Vt. 82, 

Wash.—Layman v. Swanson, 101 P. 
2d 304, 3 Wash.2d 370—Contrac¬ 
tors' Machinery & Storage Co. v. 
Stewart, 31 P.2d 546, 177 Wash. 
263. 

65 C.J. p 64 note 5. j 

Couverslou of infant’s property 
One who contracts w'ith an infant 
acts at his own peril and one who 
steals from an infant or aids the 
thief to dispose of the stolen prop¬ 
erty should be no less favored.— 
Hayward v. Edwards, 4 N.T.S.2d 699, 
16‘7 Misc. 694. 

32. Me.— Corpus Juris quoted in 

Lewiston Trust Co- v. 3>eveno, 74 A. 
2d 457, 458, 145 M-e. 224. 

N.C.—^Lavecchia v. North Carolina 
Joint Stock Land Bank of Durham, 
1 S.E,2d 119, 215 N.C- 73, rehearing 
denied 3 S-B.2d 276, 216 N.C. 28. 

65 dJ. p 64 note 6- 


33. Me.—Corpus Juris quoted in 
Lewiston Trust Co. v. Deveno, 74 
A,2d 457. 458, 145 Me. 224. 

65 C.J. p 64 note 7. 

34. Mo.—^American Employers Ins. 
Co. of Boston, Mass., v. Manufac¬ 
turers & Mechanics Bank of Kan¬ 
sas City, 85 S.W.2d 174, 229 Mo. 
App. 994. 

Mont.—Corpus Juris cited in Harri v. 
Isaac, 107 P.2d 137, 140, 111 Mont. 
152. 

65 C.J. p 64 note 8. 

Ijaudlord and tenant 
Mere relation of landlord and ten¬ 
ant does not ipso facto create tenant 
an agent for landlord with respect 
to landlord's liability for tenant’s 
conversion of plow.—Kelly v. Oliver 
Farm Equipment Sales Co., 36 P.2d 
888, 169 Okl. 269. 

Employee 

One employed by oil company as 
branch manager at its bulk sales 
station under contract making him 
responsible for company’s stocks, 
equipment, and funds coming into his 
possession, and shortages developed 
by company’s audits was not liable to 
! corporation for shortage caused by 
his employee’s embezzlement or theft 
of company's funds or goods commit¬ 
ted to custody solely of such em¬ 
ployee, who acknowledged sole re¬ 
sponsibility for such shortage.—Ar¬ 
kansas Fuel Oil Co. V. National Sure¬ 
ty Corp., 184 So. 560, 191 La. 115. I 

Bank 

Where prospective buyer of scrap 
iron went to bank and Informed the 
vice president that he understood 
that the scrap iron was the property 
of a certain estate, and that the bank 
had the right to sell it, and vice 
president of bank informed prospec¬ 
tive buyer that he knew nothing of 
any property of such estate being in 
the neighborhood but that if there 
was any, the bank had the right to 
sell it, and would sell it to the pro¬ 
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spective buyer for certain sum, but 
that prospective buyer should make 
sure that the scrap iron belonged to 
the estate before removing it, and 
prospective buyer took the scrap Iron 
which proved to belong to a third 
person, the bank was not liable for 
“conversion".—^Nye v. Johnson, 4 N. 
W 2d 819, 72 N.D. 95. 

Manufacturer 

Manufacturer was not liable to 
debtor for conversion of debtor's 
property by credit manager of its 
collecting agent while collecting for 
lamps consigned to debtor by manu¬ 
facturer, where manufacturer had 
been paid in full, converted property 
had not been sold by manufacturer to 
debtor, and manufacturer had not 
participated in acts of conversion.— 
McCarthy v. General Electric Co., 49 
P.2d 993, 151 Or. 519, 100 A.L.R. 1370. 

I Credit association 

! Credit association which had ad- 
I vanced money to tenant on strength 
of landlords’ waivers of their land¬ 
lords’ liens on crops, and which had 
taken a mortgage from tenant, was 
not liable to landlords for alleged 
conversion by tenant of a portion of 
the crop, where there was no show¬ 
ing that association knew or should 
have known cf alleged conversion or 
that association had participated in 
the alleged conversion.—^White River 
Production Credit Ass'n v. Fears, 209 
S.W.2d 294, 213 Ark. 75. 

35* Ala.—Southern R. Co. v. Attal- 
la, 41 So. 664, 147 Ala. 653. 

36. Cal,—^Hildebrand v. Delta Lum¬ 
ber & Box Co-, 153 P.2d 377, 67 Cal. 
App.2d 88. 

37. N.T.—Phelps v, Delmore, 23 N. 
T.S. 229, 69 Hun 18. 

65 C.J, p 65 note 11. 

33. Vt.—Adams V. Abbot, 2 Vt 383. 
39. N.T.—^Jenner v. Joliffe, 6 Johns. 

a 
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§ 78. -Joint Tort-PeaBors 

All persons engaged In a conversion are liable and 
may be sued jointly or severally, provided, if It is sought 
to hold them jointly liable, the conversion was Joint, 

A joint conversion is the single concerted act of 
several persons, or the result of the acts of several 
persons which, although separately committed, all 
tend to the same end.*® All persons engaged in a 
conversion are liable*^ as principals they are 
liable*^ and may be sued** jointly or severally, pro¬ 
vided, if it is sought to hold them jointly liable, the 
conversion was joint.*® In order to hold persons 
jointly liable for conversion it is necessary to show 
that each was guilty of conversion, either by agree¬ 
ment among them or each acting separately in such 
a manner as to show that the act of each was the 
exercise of the assumption of dominion over the 
property unauthoriaed by the rightful owner.*® 
Concert of action and unity of design, required to 


hold persons jointly and severally liable, may be 
inferred from the nature of their acts, the relation 
of the persons, their respective interests, and other, 
circumstances.*^ If liable and sued jointly, dam¬ 
ages will be assessed against all jointly, even though 
all were not equally guilty.*® The fact that no case 
is made or recovery obtained against one defendant 
does not necessarily enable another defendant to 
escape liability.*® 

§ 79. Conditions Precedent 

A failure of the plaintiff to perform a condition 
precedent will defeat his action for a wrongful con¬ 
version. 

A failure of plaintiff to perform a condition pre¬ 
cedent will defeat his action for a wrongful con¬ 
version.®® However, an action for conversion of a 
note secured by a trust deed may be maintained 
without first foreclosing the trust detd, since the 


40. Tenn,—Oorpron OUrls quoted in 
Breeden v. Elliott Bros., 118 S.W. 
2d 219, 220, 173 Tenn. 382. 

65 C.J. p 65 note 16. 

41. XJ.S.—TJ. S. V. ETe mfng , D.CIowa, 
69 P.Supp. 262. 

Kan.—Fanners' Gram & Supply Co. 
V. Atchison, T. & S. F. Ry. Co., 245 
P. 734, 120 Kan. 21, 121 Kan. 10. 
Tenn.—Corpus Juris quoted in Bree¬ 
den V. Elliott Bros., 118 S.W.2d 
219, 220, 173 Tenn. 382. 

Persons held liable 

(1) A husband whose fraudulent. 
management of plaintiff wife’s se-1 
curltles pledged for his Indebtedness 
resulted in a total loss thereof, is lia¬ 
ble, and a corporation controlled by 
the husband whi<A wrongfully re¬ 
ceived proceeds of sales of the se¬ 
curities was also liable.—Dow v, 
Brookline Trust Co., 31 N.E.2d IS, 
308 Mass. 90. 

C2) A bank with which converted 
check was deposited and bank 
through which check was cleared 
were liable for conversion of check 
subject to any appropriate defenses 
that might be interposed and estab¬ 
lished.—Soma V. Handrulis, 14 N.E. 
2d 4>6, 277 N.T. 223, reargument de¬ 
nied 16 lSr.E.2d 71, 278 N.T. 481. 

(3) Where false oath that Individ¬ 
ual defendant had personally served 
plaintiff with summons and com¬ 
plaint in prior action resulted in tak¬ 
ing of plaintiff's property by defend¬ 
ant corporation, both defend^ts 
were liable for plaintiff’s loss.—»Ma- 
teo V. Abad, 267 N.^.S. 486, 239 App. 
Div. 376. 

42. Tenn.—CoKpus JUlris Axf/oud In, 
Breeden v. Elliott Broer., li|8. S.W* 
2d 219. 220, 173 Tenn. 382. 

65 C.J. p 66 note 17. ’ ’ ' 

89 aj.S.—87 


Xndorser of converted check 
An indorser, to whom holder of 
check for safekeeping delivered the 
check after check had been indorsed] 
by payee "for deposit," was liable for 
conversion in the same manner as the j 
holder.—Soma v. Handrulis, 14 N.B. i 
2d 46, 277 N.T. 223. reargument de-| 
nied IB N.B.2d 71, 278 N.T. 481. 

43. Mass.—^Refrigeration Discount 

Corp. V, Catino, 112 N.B.2d 790, 
330 Mass. 230. 

Tenn.—Corpus juris quoted in Bree¬ 
den V. Elliott Bros., 118 S.W.2a 
219, 220, 173 Tenn. 382. 

86 C.J. p 66 note 18. 

Joint liability of master and serv¬ 
ant see Master and Servant } 679. 
Good faith 

Cl) Where thief sold and deliv¬ 
ered stolen property to buyer and 
buyer received and undertook to as¬ 
sume dominion over the stolen prop¬ 
erty, both became "joint tort-feasors" 
and both became liable jointly in an 
action of trover and conversion to 
the owner, without regard to wheth¬ 
er the buyer had prior knowledge of 
the fact that the thief had stolen 
the property. 

Ala,—Geneva Gin & Storage Co. v. 

Rawls. 199 So. 734, 240 Ala 320. 
Idaho.—Klam v. Koppel, 118 P.2d 
729, 63 Idaho 171. 

(2) A professional bookmaker re¬ 
ceiving a bond as an accommodation 
for a gambling customer who pre¬ 
sumably stole bond and to whom 
bookmaker transmitted proceeds sift¬ 
er he deposited bond in bank and 
caused it to be sold was jointly lia¬ 
ble as a participator In the convert 
Sion, with customer for damages; suf¬ 
fered by owner of bond, whether or 
not bookmaker acted in good faith. 
—U, , S. Fidelity & Guaranty Qo. v. 
Wii, 300 N.T*.^ 331, 105 Misa 649. 

5;7 ■. 


44 Iowa,—Independent School Dist. 
of Dubuque in Dubuque County v. 
Sass, 261 N.W. 30, 220 Iowa 1— 
Home Savings Bank v. Otterbach, 
112 N.W. 769. 136 Iowa 157. 
Tenn.—Corpus Juris quoted in Bree¬ 
den V. Elliott Bros., 118 S.W.2d 
219, 220, 178 Tenn. 882. 

65 C.J. p 65 note 19. 

45. Tenn.—Corpus JUrls quoted la 
Breeden v. Elliott Bros., 118 S.W. 
2d 219, 220, 173 Tenn. 882. 

65 C.J. p 65 note 20. 

46. Fla—^Wilson Cypress Co. v. Do- 
gan, 162 So. 489, 120 Fla 124. 

lUsuranee policy 

Insurer and insurance agent who, 
under instructions from the insur- 
' er, withdrew fire policy from bank 
in which it had been deposited and 
sent it to insurer for cancellation at 
insurer's direction were both guilty 
of conversion of the policy.—^Home 
Ins. Co. of New Tork v. Handley, 162 
So. 51$, 120 Fla 226. 

i 47. Cal.—Luke v. Mercantile Ac¬ 
ceptance Corp. of Cal., 244 P.2d 
764, 111 Cal.App. 2a 431. 

48. Ind.—Everroad v. Gabbert, 83 
Ind. 489. 

66 C.J. p 65 note 21. 

j49. Ala—Geneva Gin & Storage Co, 
i V. Bawls, 199 So, 734, 240 Ala 320 
Mont.—Corpus Juris quoted in. Bow¬ 
man V. Lewis, 102 P.2d 1, 2, 110 
Mont. 435. 

65 C.J. p 65 note 22 

I 

60. Neb.—Corpus JUrls quoted in 
Jessen v. Blackard, 65 N.W.2d 
356, 159 Neb. 103. \ - . *' 

65 C.J. p 65 note 24. - ' i ..'.vv. 

Demaud 6<n4 refusal sap 
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action is for conversion and not on the note.^l The 
abandonment of ownership and right of possession 
by the owner of property which has been converted 
is not a necessary prerequisite to his maintaining 
an action in damages for conversion.^^ 

§ 80. - Tender of Amount of Lien or In¬ 

debtedness 

Generally, where a lien on, or an indebtedness for, 
goods exist in favor of one in possession of them, a ten¬ 
der of the amount of such lien or indebtedness must be 
made before trover will lie. 

Where a lien on, or an indebtedness for, goods 
exist in favor of one in possession of them, a tender 
of the amount of such lien or indebtedness must be 
made before trover will lie,^^ unless he previously 
disposed of the property or otherwise terminated 
his lien,neglected to claim a lien and state the 
amount thereof,states that he does not intend to 
accept payment,56 coupled the lien with another 
claim,based his refusal to deliver on another 
ground,®^ or failed to perform the contract which 
would have entitled him to a lien.59 Tender of 
amount actually due need not be shown where de¬ 
fendant claimed a lien for a larger sum than he was 
entitled to collect,^® or the owner offered to pay 
all just charges. 

§ 81. - Rescission of Contract and Return 

of Consideration 

Where title has passed In a sale or exchange of goods 
procured by the defendant's fraud, the plaintiff cannot 
recover for a conversion thereof without proof of a re¬ 
scission of the contract and of a return or tender of 
the consideration received. 


Where title has passed in a sale or exchange of 
goods procured by defendant’s fraud, plaintiff can¬ 
not recover for a conversion thereof without proof 
of a rescission of the contract and of a return or 
tender of the consideration received.®^ If, how¬ 
ever, title has not passed to the holder of the goods, 
and he converts them, the owner may bring trover 
without tendering or paying back anything received 
as hire or part payment therefor.®^ A return or 
tender at the trial has been held sufficient.®* Also, 
an offer to return is sufficient where defendant 
waives an actual or formal tender.®^ 

§ 82. - Institution of Criminal Proceed¬ 

ings 

In some, but not other, jurisdictions, the institution 
of a criminal prosecution against one who has feloniously 
obtained goods and converted them is a condition pre¬ 
cedent to the bringing of trover against him. 

In some,®® but not other,®'^ jurisdictions, the in¬ 
stitution of a criminal prosecution against one who 
has feloniously obtained goods and converted them 
is a condition precedent to the bringing of trover 
against him. The institution of a criminal prose¬ 
cution is not a condition precedent to the bringing 
of trover against a receiver of goods stolen in an¬ 
other state.®® 

§ 83. Defenses 

In general, any defense may be set up which dis- 
proveis the right of recovery in the plaintiff or negatives 
liability on the part of the defendant. 

In general, any defense may be set up which 
disproves a right of recovery in plaintiff®^ or nega- 


51. Cal.—^Meyer v. Thomas, 63 P,2d 
1176, 18 Cal.App.2d 299. 

52. Conn.—Chiavo v. Cozzolino, 57 
A.2d 723, 134 Conn. 888, 3 A.L.R. 
2d 214. 

53. Tex.—Corptus Jnxis cited ia 
Staats V. Miller, 240 S.W.2d 342, 
345, reversed on other grounds 243 
S.W.2d 686, 150 Tex. 581. 

65 C,J. p 65 note 26. 

Tender of mortgage debt see Chat¬ 
tel Mortgages § 220. 

54. Or.—^Austin v. Vanderbilt, 85 P. 
519, 48 Or. 206. 120 Am.S.R. 800, 
•6 L.R.A.,N.S., 298. 

65 C.J. p 66 note 27. 

55. Conn.—^Ailing v. Weissmann, 59 

A. 419, 77 Conn. 394. ; 

t'a.—^Wagenblast r. McKean, 2 Grant' 
393. 

56. Tex.—^Wallace v. Renfroe, Civ. 
App., 124 S.'W.2d 456, error dis¬ 
missed, judgment correct. 

57. Me.—-Bowden v. Dugan, 39 A. 
467, 91 Me. 141. 


58. N.C.—Corbett Buggy Co. v. 
Dukes, 52 S.E, 931, 140 N.C. 393. 

65 C.J. p 66 note 30. 

59. Ill.—^Reeve v. Pox, 40 IlI.App. 
127. 

N.T.—Phillips V. McNab, 9 N.T.S. 
526, 16 Daly 150. 

60. N.T.—^Murr v. Western Assur. 
Co., -64 N.T.S. 12, 50 App.Div. 4. 

61. Mass.—Stickney v. Allen, 10 
Gray 352. 

65 C.J. p 66 note 33. 

62 . Vt.— Corpus Juris cited in 
Evarts v. Beaton, 30 A.2d 92, 94, 
113 Vt. 151. 

65 C.J. p 66 note 35. 

63. Ohio.—^Baird v. Howard, 36 N.B. 
732, 51 Ohio St. 57, 46 Am.S.R. 
550, 22 L.R.A 846. 

65 C.J. p 66 note 36. 

64. N.T.—King v. Pitch, 2 Abb.Dec. 
50-8, 1 Keyes 432. 

65 C.J. p 66 note 37. 

65. Ga.—Sasser v. Pierce, 70 S.E. 
197, 9 Ga.App. 27. 
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66. Ala.—Martin v. Martin, 25 Ala. 

201 . 

Pa.—Keyser v. Rodgers, 50 Pa. 2'76. 
65 C.J. p 66 note 39. 

67. Cal,—^Rogers v. Huie, 1 Cal, 429, 
54 Am.D. 300. 

Ga.—McBain v. Smith, 13 Ga. 315. 

68. Pa.—Johnson v. Kaas, 28 Leg. 
Int. 30. 

69. Cal.—Gray v. Eschen, 57 P. 664, 
125 Cal. 1. 

65 C.J. p 66 note 44, 

Pailure to remove property 
Where employee was notified that 
his connection with employer would 
be severed on a certain date, em¬ 
ployee entered into agreement with 
employer to help dispose of certain 
of employer’s property in order to 
raise money to pay employee's sal¬ 
ary, and, when provisions of agree¬ 
ment were violated, temporary in¬ 
junction was issued to enjoin em¬ 
ployee from disposing of emplpyePs 
property or going on employer's 
premises, employee's tools left on 
[the premises after employment ter- 
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tives liability on the part of defendant^® Absence 
of damage to plaintiff is a good defense,"^^ as is 
abandonment of the property by plaintiff.On the 
other hand, there are various matters which, re¬ 
gardless of whether or not they may mitigate the 
damages and be shown in evidence for that purpose, 
do not constitute a complete defense in bar of the 
action, such as good faith, as discussed supra §§ 8, 
45, possession originally acquired in a lawful man¬ 
ner,advice of coimsel,^* a bona fide purchase 
without notice,"^5 a desire to protect the wife of 
plaintiff,'^® deceit practiced on defendant by a third 
person,77 lack of profit or benefit to defendant,78 
benefits conferred by defendant on plaintiff by mak¬ 
ing voluntary payments on the obligations of the 
latter,7® a proper sale of part of the goods,®® or a 
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license or agency which had been, revoked or ter- 
minated.®^ 

Other such matters indude defendant’s exercise 
of reasonable care in handling,®® or failure to use®® 
the property after wrongfully taking it, the obtain¬ 
ing of possession by defendant under a Sunday con¬ 
tract,®^ lack of possession by defendant at the time 
of pleading,®® an unreaso^nable excuse for with¬ 
holding plaintiff’s goods,®® another conversion by 
defendant or a third person prior to the one al¬ 
leged, ®7 subsequent theft®® or destruction®® of the 
property, a subsequent fraudulent act on the part 
of defendant,®® a settlement of a different claim 
against a third person,®^ a settlement which was not 
fully carried out,®® indebtedness of plaintiff to de¬ 
fendant,®® plaintiff’s intention prior to the conver- 


mlnated were left at the employee’s 
own risk and the employer was not 
liable for the tools.—H. & P. Mfg. 
Co. V. Hanson, Ark., 261 S.W.2d 800. 
Refusal to deliver stock certificate 
Alleged fact that promise in ex¬ 
change for which stock subscription 
was given was worthless so as not 
to co-nstitute property within stat¬ 
ute relating to payment for stock 
subscription in property other than 
cash was available as defense to 
corporation and corporate directors 
in action for damages for conversion i 
of stock by failure to deliver stock* 
certificate.—^Trotta v. Metalmold j 
Oorp., 96 A.2d 798, 139 Conn. 668. | 

70. N.D.—Brstad v. Jacobson, 150 N. I 

W. B34, 29 N.D. 647, | 

65 C.J. p 66 note 45. | 

71. XJ.S.—^Burke County v. First Nat. 
Bank, C.C.A.Ala., 7S F.2d 783. 

Or.—Madden v. Condon Nat. Bank, 
149 P. 80, 76 Or. 863—State v. 
West, 145 P. 15, 74 Or. 112. 

65 C.J. p 66 note 44 [a] (9). 

72. D.C.—^Block V. Fisher, Mun.App., 
103 A.2d 675. 

Kan.—^Rodgers v. Crura, 216 P.2d 190, 
168 Kan. 668. 

73. Okl.—General Motors Accept¬ 
ance Corporation v. Vincent, 83 P. 
2cl 539, 183 Okl. 547—Pugh-BIshop 
Chevrolet Co. v. Duncan, '66 P.2d 
1003, 176 Okl. 310. 

74. Ill,—Bushville First Nat. Bank' 

V. Slack, 19 I11.APP. 330, I 

75. Ala.—^Milner, etc,, Co, v. Deloach 
Mill Mfg. Co., 86 So. 766, 139 Ala. 
646, 101 Am.S.R. 63. 

Pa.—Robinson v. Hodgson, 73 Pa. i 

202 . 

76. N.T.—'Heyert v. Reubman, 86 N. 

T.S. 797. I 

77. Mo.—^Pettigrew v. Lynch, App., j 
204 S.W. 741. 

78. Me.—MePheters v. Page, 22 A,! 
101, 83 Me. 234, 23 Am.SJEt. 772. 

65 C.J. p 66 note 64.' 


Prediction of future adjustments 
j The directors and officers of trust 
company from which plaintiff pur¬ 
chased undivided shares in two mort¬ 
gages could not avoid liability for 
j conversion, based on company's ac¬ 
ceptance of a third mortgage on same 
! property and entry into agreement 
I consolidating all of mortgages, by 
I prediction that ou final foreclosure 
of consolidated mortgage the equities 
would be so adjusted that no advan¬ 
tage would be accorded trust com¬ 
pany.—Mendelson v. Boettger, 12 N. 
T.S.2d 671, 257 App.Div. 167, affirm¬ 
ed 23 N.B.2d 654, 281 N.T. 747, 

79. Tex.—Prank v. Tatum, CIv.App., 
26 S.W. 900. 

80. Ga.—Huntington r. Bonds, 68 j 
Ga. 23. 

81. Cal.—Newlove v. Pond, 62 P. 
561, 180 Cal. 342. 

N.H.—Putney v. Day, 6 N.H. 480, 26 
Ain.D. 470. 

88. Mass.—Bow v. Home Sav. Bank, 
29 N.m2d 662, 306 Mass. 622, 131 
A,L.R. 160. 

Tex.—^Jones v. City Nat. Bank, Civ.' 
App., 1-66 S.W. 442. 

83. Ala.—^Harden v, Conwell, 87 So. 

673, 206 Ala. 191. j 

84. Iowa.—^Doolittle v. Shaw, 60 N. I 

W. 621, 92 Xowa 348, 54 Am.S.B. I 
662, 26 L.R.A. 366. | 

Mass.—BCall v, Corcoran, 107 Mass. 
251, 9 Am.B. 30, | 

85. Ga,—Jones v. Kimbrough, Bick¬ 
ers & Co., 74 S.E. 69, 187 Ga. 688. 

86. .Conn.—Molski v. Bendza, 164 A. 
387, 116 Conn. 710. 

65 C.J. p 67 note 62. 

Property givea io tliixd pexsoas as 
conmiiBsLoa 

Fact that automobile which plain- 
I tiff traded for defendant dealer’s useC 
automobile had been given by de¬ 
fendant to third persons as a com¬ 
mission for effecting trade did not 
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relieve defendant from liability to 
plaintiff for value of plaintiff’s au¬ 
tomobile where defendant repudiated 
transaction and did not return such 
automobile to plaintiff.—Deboue v. 
Glllman, La,App., 2 S>o.2d 690. 

87. Ala.—'Warren v. Barnett, 3 So. 
609. 83 Ala. 208. 

N.T.—Kruse v. Seeger, eta, Co., 16 
N.T.S. 529. 

65 C.J. p 67 note 63. 

88. N.T.—^Lopard v. Symons, 85 N. 
T.S. 1025. 

89. Miss.-—^Mason v. O’Brien, 42 
Miss. 420. 

65 C.J. p 67 note 66. 

90. Cal.—Bose v. Tilden Lumber & 
Mill Co., 14 P.2a 137, 125 Cal.App. 
740. 

91. tr.S. —Swiss Bankverein v. Zim- 
mermajm, N.T., 240 F. 87, 163 C.C. 
A. 128. 

93. N.T.—^Pierrepont v. Shepard, 
etc.. Lumber Co., 42 N.T.S. 498, 11 
App.Dir. 383. 

S3. Cal.—Travis Glass Co. v. Ibbet- 
son, 200 P. 595. 186 Cal. 724—Hil¬ 
debrand V. Delta Lumber & Box 
Co.. 153 P.24 377, 67 Cal.App.2d 
88 . 

Old.—Sisler v. Smith, 267 P.2d 1081. 
Tex.—Jones v. City Nat. Bank, Civ. 

App., 166 S,W, 442. 

Converted goods credited on Indebt¬ 
edness 

No creditor without process and 
authority or right, except such as 
belongs to him as creditor, can dis¬ 
possess his debtor of his goods and 
then defeat recovery by showing 
that the property taken has, with¬ 
out any assent or concession of the 
debtor, been applied on the debt. 
Mich.—Northrup v. McGill, 27 Mich. 
234. 

Or.—^McCarthy v. Gieneral , Electric 
Co., 49 P.2d 993, 151 Or. 519, i09 
A-L.R. 1370. 



§§ 83-84 TROVER & CONVERSION 

sion to use the property unlawfully,®^ plaintiff's i 
breach or nonperformance of a contract,®5 or a par- i 
tiai failure of consideration.®^ Other matters in- ; 
elude payment,®"^ nonpayment,®8 or maturity after 
the institution, but before the trial, of the trover ac¬ 
tion,®® of the promissory note alleged to have been i 
converted; the failure of plaintiff to pay debts 
which he intended to pay by realizing on the prop¬ 
erty converted;^ the acquisition by plaintiff of 
the check in question otherwise than in payment 
of any debts due him;® and negligence on the part 
of the plaintiff^ in not discovering,^ or giving no¬ 
tice of,5 the facts at an earlier date where it was 
not so gross as to imply consent® and did not cause 
any loss to, or change of position by, defendant.*^ 

Also, it is not a complete defense that plaintiff 
was only part-owner of the property* or that the 
value of goods converted is not ascertainable;® the 
assertion of a right other than that under which 
property was wrongfully taken or detained will not 
be allowed as a defense plaintiff's right to recov¬ 
er should not be made to depend on the opinion of 
the jury as to whether he would, if the conversion 
had not occurred, have continued to comply with his 
contract with defendant and the delivery of a 
sum of money hy a stranger to plaintiff as a mere 
agent to pay it over to another person does not 
discharge an instrument alleged to have been con¬ 
verted where it is not made or accepted with that 
object or purpose but rather under an agreement 
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that plaintiff shall bring an action to recover for 
the conversion^® Since the value of commercial 
paper must depend largely on the integrity and 
business habits of those who issue it, the mere fact 
that the maker of a note, which has been wrongfully 
converted, has not sufficient property liable to ex¬ 
ecution to pay it cannot of itself be regarded as a 
good defense in an action of trover for its wrong¬ 
ful conversion.!® Where a chattel mortgagee con¬ 
verts property on which plaintiff has a prior land¬ 
lord’s lien, it is no defense that there remained on 
the landlord’s premises other property of the lessee 
sufficient to satisfy the landlord’s claim for rent.!^ 

Acting under orders of superior officer will Justi¬ 
fy a conversion only when the orders and surround¬ 
ing circumstances amount to duress.!® 

Defense set up by another defendant. Where the 
liability of defendants is both joint and several, 
a valid defense set up by one will be available for 
the others.!® 

Equitable defenses are admissible in trover,ex¬ 
cept where defendant obtained possession of the 
property tortiously.!* 

I 84 . -Title or Right of Possession of 

Defendant 

It is competent and proper for the defendant in an 
action of trover to allege in himself as a defense either 


94. Cal.—California Grape Control 
Board v, Boothe Fruit Co., 29 P.2d 
867, 220 Cal, 279. 

95. Tex.—Sawyer r. Dixon, Civ.App., 
143 S.W.2d 987, error dismissed, 
judgment correct. 

55 C.X p 67 note 70- 

96. M3.—Penniman v. Winner, 54 
Md. 127. 

Okl.—Capps V. Vesey Bros., 101 P. 
1043, 2$ Okl. 554. 

97. Mo.—^Pry v. Baxter, 10 Mo. S02. 

98. Ind.—First Nat. Bank v. Hans¬ 
ford, 104 N.E. 604, 65 Ind.App. 663. 

99. N.T.—Thayer v. Manley, 73 N.Y. 
305. 

1. Minn.—^Behrens v. Kruse, 155 N. 
W. 1055, 132 Minn. 69. 

2. N.Y.—Carter v. Eighth Ward 
Bank, 67 N.Y.S. 300, 33 Misc. 128. 

3. Conn.—^Flatt v. Tuttle, 23 Conn. 
233: 

Ill.—Gustltt Bacon Mfg. Co. v. First 
Nat Bank, 224 IIl.A;pp. 457, af¬ 
firmed 137 N.E. 793, 306 Ill. 179. 
Mass.—^TIMhn Old Bo^Vell Nat. Bailk 
V.'Paih^ 61 N.E.M ■Oee, 318 Mass: 
313:—Row V. Home Bav. il^aJnk?, 29 


N.E.2d 552, 306 Mass. 522, 131 A. 
D.H. 160- 

N.Y.—Pease v. Smith, 61 N.Y. 477. 
Conversion constituting’ larceny 
The holder of a check for safe¬ 
keeping could not avoid liability for 
conversion of proceeds on ground of 
negligence where appropriation of 
check constituted larceny..—^Soma v. 
Handrulis, 14 N.E.2d 46, 277 N.Y. 
223, reargument denied 15 N.B.2d 71, 
278 N.Y. 481. 

' 4. Ill.—Gustin-Bacon Mfg. Co. v. 

First Nat. Bank, 137 N.E. 793, 306 
! Ill. 179. 

Mo.—'Pittsburg & Midway Coal Co, v. 

1 Daning Harris Coal Co., 187 S.W. 

1 263, 193 Mo.App. 664. 

5. Mass.—Blum Jr.’s Sons v. Whip¬ 
ple, 80 N.B. 601, 194 Mass. 263, 120 
Ain.S.R. 653, 13 L,.R.A,.N.S., 211. 

e. N.Y.—Pease v. Smith, 61 N.T. 

, 477. 

7, Mass.—BJum Jr.’s Sons v. Whip¬ 
ple, SO N.E. 501, 194 Mass. 253, 
13 L.R.A..N.S.. 211, 120 Am.S.R. 
’65?. 

8. Ala.—^Powers v. Hatter, 44 So. 
859. 152 Ala. 636. 

65 C.J. p 67 note 82. 
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9 . N.Y.—^Electric Power Co. v. New 
York, 55 N.Y.S. 460, 36 App.Div. 
383. 

10 . Wash.—Hill’s Garage v. Rice, 
234 P. 1023, 134 Wash. 101. 

65 C.J. p 67 note 84. 

11 . Tex.—Jones v. City Nat. Bank, 
Civ.App., 166 S.W. 442. 

12 . U.S.—Bank of Italy Nat. Trust 
& Savings Ass'n v. Farmers' & 
Merchants' Nat. Bank of Merced, 
C.C.A.Cal,, 44 F,2d 325. 

13. Mich.—Rose v. Lewis, 10 Mich. 
483. 

14. Tex.—Commercial Credit Corp. 
V. Patterson, Civ.App., 248 S.W.2d 
965. 

15. N.Y.— Corpus Juris cited in 
Plesch V. Banque Nationale De La 
Ropublique D'Haiti, 77 N.Y.S,.2d 43, 
46, 273 App.Div, 224. 

65 C.J. p 67 note 88. 

16. Cal.—Story, etc.. Commercial 
Co. Y. Story, 34 P. 671, 100 Cal. 
30. 

17. Ala.—Kelley v. Cassels, 147 So, 
597, 226 Ala. 410. 

65 C.J. p 67 note 90. 

18. Ala.—Kelley v. Cassels, supra. 

65 C.J. p 68 note 91. 
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titid to the property Jn controversy, a right of possession, 
or a rightful possession. 

It is competent and proper for defendant in an 
action of trover to allege in himself as a defense 
either title to the property in controversy,^^ a right 
of possession,20 or a rightful possession^! in the 
absence of an intent to convert.22 Some claims of 
title, however, have been held insufficient to defeat 
an action of trover ;23 and title in defendant does 
not justify a conversion of personal property when 
it was in the custody of the law24 or on the premises 
of another person,25 Where defendant claims title 
by adverse possession, he must rely on the strength 
of his own title, and not on the weakness of plain¬ 
tiff’s title,26 

Subsequent acquisition of mortgage. Defendant 
cannot escape liability for a conversion by subse¬ 
quently discharging and taking an assignment to 
himself of a mortgage on the goods involved in the 
action but he may defeat plaintilf, a second 
mortgagee, by buying in before the commencement 
of the action a first mortgage on which default had 
been made.^S 


§ 85. -Title or Right of Possession of 

Third Person 

Except In some jurisdictions, title in a third person 
is not a defense. 

Except in some jurisdictions,^^ title in a third 
person is not a defense^^ tmless defendant is in 
privity with, or connects himself in some way with 
the title of, such third person,2! or the conversion 
is in the wrongful detention and not in the taking,2^ 
or plaintiff relies solely on his own title rather than 
on former possession or a mere right to possession.^® 
It is a good defense that a third person has the right 
of possessions^ or where defendant came into pos¬ 
session lawfully, that he delivered the property to 
a third person entitled to possession.s^ 

§ 86. - Recovery, Restoration, or Offer to 

Restore Property 

After an act of conversion has taken place and be¬ 
come complete, a return, restoration or tender of, or 
offer to return or restore, the property by the wrongdoer 
will not bar a cause of action in trover. 

After an act of conversion has taken place and 


19. Conn.—Kligrerman v. Union & 
New Haven Trust Co., 18 A.2<1 683, 
127 Conn. 622. 

N.J.—Hirsch v. Phily, 69 A.2d ’586, 
6 N.J.Super. 447, reversed on other 
grounds 73 A.2d 173, 4 N.J. 408. 

65 C.J. P 70 note 26. 

Purchase ia good faith 

Persons coming into possession 
of stolen United States Liherty Bond 
in good faith without notice of theft 
and for a valuable consideration have 
right to possession as against the 
owner.—^U. S. Fidelity & Guaranty 
Co. V. Leon, 300 N.T.S. 331, 165 Misc. 
549. 

Sale to defendaut by agent of plain, 
tiff 

In action for conversion of tim¬ 
ber cut and removed from owner’s 
premises, where jury found that own¬ 
er’s brother sold timber and collect¬ 
ed amount charged for stumpage and 
was general agent of owner, owner 
was bound by acts of his agent in 
collecting the agreed market price 
of timber received by defendants, and 
defendant is not liable in conversion. 
—McArthur v. Byrd, 195 S.E. 777, 213 
N.C. 321. 

Title after uuwarxauted rescission of 
sale 

■Where sale of mortgaged automo¬ 
bile was made with consent of the 
mortgagee and encumbrance was re¬ 
moved before there was any threat 
of loss to the plaintiff who took auto¬ 
mobile in exchange for another, 
plainti^s attempted rescissilon, be- 
fbW first'payment'o^'''xkote,’given' as 
result of Oxchan^ b^canie; due^ 
whether before' aA'er '®aymOnt bf, 


mortgage note was unwarranted, and 
he was not entitled to maintain tro¬ 
ver, since the most that he could 
claim was a technical breach of war¬ 
ranty from which he suffered no 
damage, and would have suffered none 
if he had fully performed his con¬ 
tract.—^Baranowski v. Linatsis, 57 A, 
2d 155, 9'5 N.H. 65. 

20. Ill.—^Middleton v. Commercial 
Inv. Corp.. 22 N.E.2d 723, 301 Ill. 
App. 242. 

66 C.J. p 70 note 27. 

21 . Tex.—American Cotton Oo-op. 
Ass’n V. Plainview Compress & 
Warehouse Co,, Civ.App., 114 S.W. 
2d 689, error dismissed—^Zerr v. 
Howell. Civ.App.. 88 S.W.2d 116. 

6'5 C.J. p 70 note 28. 

22. Tex.—Allison v. Victoria Bank 
& Trust Co., Civ.App., 188 S.W.2d 
161, petition granted on other 
grounds "Victoria Bank & Trust Co, 

V. Monteith, 158 S.W.2d 63, 138 Tex. 
216, conformed to, Civ.App., 169 S. 

W. 2a 528. 

23. Ala—^Hodges v. Westmoreland, 
96 So. 573. 209 Ala. 498. 

65 C.J. p 70 note 29- 

24. Pa.—WeidensauJ v. Heynolds, 49 
Pa 73. 

25. Mo.—Bems v. P. A. Starck Plano 
Co.. App., 296 S.W. 239. 

Whether action of tres¬ 

pass see Trespass § 46. 

26. Me.—Webber v. Barker Lumber 
Co., 116 A. 586, 121 Me. 259. 

527. Art.—Gaines v. Briggs, 9 Ark. 
4'6. ' 

28. Ala—^Draper V. "Walker, 13 Sa 
696, 98 Ala Siol I 
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29. Mich.—Heilwig v. Nybeck, 146 
N.W. 141, 179 Mich. 292, Ann.Cas. 
1916D 356. 

65 C.J. p 70 note 35. 

30. U.S.—Cook V. Ball, C.C.A.Ina., 
144 P.2d 423, certiorari denied 65 
S.Ct. 93, 323 U.S. 761, 89 L.Ed. 609, 
and George and Prances Ball Foun¬ 
dation V. Cook, 65 S.Ct. 93, 823 U. 
S. 761, 89 L.Ed. 609. 

Cal.—^Fletcher Aviation Corp. v. Lan¬ 
dis Mfg. Co., 214 P.2d 400, 95 Cal. 
App.2d 905. 

Mass.—New England Box Co. v. C & 
E. Const. Co., 49 N.E.2d 121, 313 
Mass, 696, 150 A.L.R. 152. 

I 65 C.J. p 70 note 36. 

Source aud soundness of owner’s tl- 
I tie 

A trespasser who had converted 
property which had been purchased 
and paid for by alleged owner was 
not entitled to question the source 
and soundness of alleged owner’s ti¬ 
tle.—^Berman v, Wreck-A-Pair Bldg. 
Co.. 182 So. 54, 236 Ala, 301. 

31. Minn.—Brown v. Shaw, 63 N. 
W. 633, 51 Minn. 266. 

65 C.J. p 71 note 37. 

32. N.T.—Kaufman v. Simons Motor 
Sales Co., 184 N.E. 739, 261 N.T. 
146. 

33. Ala.—Pruitt v. Gunn, 44 So. 569, 

, 151 Ala, 65. 

65 CJ. p 71 note 38. 

34. N.T.—Chasnov v. Marlane Hold¬ 
ing Co., 244 N.T.S. 455, 137 Misc. 
332. 

35. U.S.—McEhnnon r. Western jbe- 
Velopment ' Co.. N;Y.,'' ‘196 ‘F: ■' 4S|7, ^ 

- 116'C.CA.. 462-- '' 
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become complete, a return, restoration or tender of, 
or offer to return or restore, the property by the 
wrongdoer, although provable in some cases in miti¬ 
gation of damages, will not bar the cause of action 
in trover,and, a fortiori, the cause of action is 
not barred by matters not constituting a good offer, 
tender, or return.Likewise, plaintiffbs recovery,”^ 
or opportunity to recover,the property, otherwise 
than by legal proceedings or acceptance of a return, 
tender, or offer to return, is not a bar or com]>lete 
defense to the action. Furlhennore, where defend¬ 
ant transferred the projierty, a return of it liy the 
transferee to defendant after the institution of the 
Sint does not bar plaintiff’s right of action for the 
initial conversion.'*^ On the other hand, it is a 
defense that defendant tendered the property to 
plaintiff before there was any conversion^! or, 
where plaintiff is not the owner, that defendant 
surrendered possession to the true owncr.^2 
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§ 87. - Other Legal Proceedings 

It is a good defense that thtf property claimed to 
have been converted was seized under an attachment 
against the real owner, or where it is sought to show 
conversion by proof of a demand and refusal, that at 
the time of the demand, and up to the time of the com¬ 
mencement of the action, the fund in question was under 
order of court in garnishment proceedings. 

It is a good defense that the property claimed to 
have been converted was seized under an atlach- 
nicnt against the real owncr,'*^ or, where it is sought 
to show conversion by proof of a demand and re¬ 
fusal, that at the time of the demand, and up to 
the time of the commencement of the action, the 
fund in question was under order of court in gar¬ 
nishment proceedings.!! Also, in trover for un¬ 
lawful conversion of different items of personal 
property it is a valid defense pro tanto to plead a 
former adjudication as to any such item.!^ How¬ 
ever, It is not a defense that the property was taken 
under legal process where such process was in¬ 
valid!^ or was resorted to by the wrongdoer only 


36. Fla—Ciarrett v. Ameriran Fruit 
Growor.s. 18G So 2(i9, l.TS Fla. 398. 
Mo—Oozpul JttrlB cited in KinK v. 
KaiLsaH City Fife Ins. Co., 164 S 
W 2d 458. 467. 350 Mo. 75 
Mont—De Ccllr.s v. CaHoy, 129 P. 
586. 48 Mont 568. 

N.T —'Brcw.stor v. Sillinmn. 38 N.Y 
433—Carpenter v. Manhattan Life 
Ins. Co.. 22 Hun 47—llanmer v. 
WilHcy, 17 Wend. 91. 

Or—McCarthy v. General Electric 
Co., 49 P.2(i 993, 161 Or. 619, 100 
A.L.R. 1370. 

Tex.—Weaver v. Ashcroft, 50 Tex 
427—Ellis Oil Co. V. Adams, Civ. 
App., 109 S.W.2d 1026, error di.s- 
inissed. 

65 C..T p 68 note 10. 

TTnaccapt^d retorn, tender, or offer 

(1) In general. 

Iowa.—Hamilton v. Chicagx). etc., R. 

Co., 72 N.W. 536, 103 Iowa 325. 

Ky.—Louisville, etc,, H. Co. v. Law- 
son. 11 S.W. 511, 88 Ky. 496, 11 
Ky.L.Rep. 38. 

Me —^Carpenter v. Dresser, 7i Me. 
377, 39 Am R. 337. 

Mass—Gibbs v. Chase, 10 Mass. 125. 
N C —Stephens v. Koonce, 9 S.E. 
315, 103 N.C. 266. 

S C.—Nielsen v. Warner, 281 N.W. 
110. 66 S D 214. 

66 C.J. p 69 note 10 [a] (1). 

(2) Owner was under no obliga¬ 
tion to receive back property after 
conversion, but could hold persons 
converting property to answer for 
conversion. 

La—McGuire v. Monroe Scrap Ma¬ 
terial Co.. 180 So. 413, 189 La. 573. 
N.J —Sheehy v. Commonwealth-Mer¬ 
chants Trust Co., 23 A.2d 902, 127 


N J Law .574—^W^ooley v. Carter, 7 
N J Law 8.5 

Wash.—tVin tractors’ Machinery & 

Storage Co v. Stewart, 31 P.2d 546, 
177 Wash. 263 
65 C.J. p CO note 10 [a] (2). 

(3) Where there j.s an actual ap¬ 
propriation by defendant of plain¬ 
tiff’s property, defendant cannot re¬ 
lieve himself of responsibility by 
anything short of an actual rede- 
livery of property to owner and its 
acccptan<“p by him —Sheehy v Com- 
monwealth-Ilerchants Trust Oo., 23 
A,2d 902, 127 N.J.Law 674—-Ketchum 
V. Amsterdam Apartments Co.. 110 
A, 690, 94 N.J.Law 7. 

Betorn of parchass price after fail¬ 
ure to deliver 

Where defendant automobile man¬ 
ufacturer had ratified acts of dis¬ 
tributor and distributor’s agent in 
sale of automobile, but had wrong¬ 
fully refused delivery of automolule 
in an attempt to collect money alleg¬ 
edly due distributor’s agent from 
tiuyer, although money allegedly due 
distributor’s agent had nothing to 
do with sale of automobile, the sub¬ 
sequent return of purchase price to 
distributor did not relieve defend¬ 
ant from liability to purchaser in 
conversion for wrongful refusal of 
delivery of automobile—Lomba v. 
General Motors Cwrp., 6 N.W.2d 890. 
303 Mich. 556. 

37. Mich—Ryan v. Chown, 125 N W. 
46, 160 Mich. 204, 136 Am.S.R. 433 

^ 65 C.J. p 69 note 11. 

38. Ky.—^Urban v. Lansing’s Adm’r 
39 S.W.2d 219. 239 Ky. 218. 

Mont.—^De Celles v. Casey, 139 P 
586, 48 Mont. 668. 
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39. Ark.—Sloan v. Butler, 228 S.W. 
1046, 148 Ark. 117. 

Offer to permit search 

In action by owne'r of chattels 
against Junk dealer for conversion, 
^^he^e owner found part.s of chattels 
in dealer’s junk yard wherein junk 
was piled fifteen to twenty feet high, 
and dealer oftered to deliver the parts 
to owner and to deliver any other 
parts which might be found in the 
junk pile, owner did not have to ac¬ 
cept the return of the parts which 
were found, and was not under duty 
to search tlie yard for other parts. 
—McGuire v. Monroe Scrap Material 
Co, 180 So. 413, 189 La 573. 

40. Tex.—Mutual Loan & Invest¬ 
ment Co v. Matthi'ws, Clv.App., 
176 S.W. 924 

41. Md.—Mattingly v. Mattingly. 
133 A. 625. 150 Md. 671. 

Tex—Copeland v. Porter, Clv.App., 
169 S.W. 915. 

42. Mo.—Ernest Wolff Mfg. Co. v. 
Battreal ShOe Go., 180 S.W. 396, 
192 Mo App. 113. 

N.C.—Thompson v. Andrews, 53 N.C. 
125. 

43. S.D.—Jolley v. Dunlop, 147 N.W. 
980, 34 S.D. 213. 

44. Ill —lies V. Heidenrelch, 202 Ill. 
App. 1. 

45. Ind—Dawson v. Sparks, 77 Ind. 
88 —Switzer v. Miller, 68 Ind. 661. 

Judgment in prior action involving 
same property generally see Judg¬ 
ments SS 746-760. 

46. Mo —^Walker v. Huddleston, 

App, 261 S.W.2d 602. 

65 C.J. p 69 note 20. 
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after the property had been wrongfully taken, 
or was not against the owner of the property,^^ or 
was against the wrongdoer after the conversion al- 
leged,‘^9 unless it is further shown that the owner 
or person entitled to the possession has received it 
or the proceeds of any disposition which may have 
been made of it.^® Furthermore, it is not a defense 
that a sale by defendant was ineffective to pass 
title by reason of its being made during the pend¬ 
ency of a suit in replevin for the property,An in¬ 
voluntary return of the property as a result of re- 
bonding by plaintiff’vS husband in a replevin suit 
against him is not a dcfensc.52 

§ 88. - Waiver and Estoppel 

The right to sue in trover may be defeated by any 
act or conduct which amounts to an estoppel, and one 
otherwise entitled to bring an action of trover may af¬ 
ford the wrongdodr a complete defense to the action by 
waiving the right to treat the act as wrongful. 

The right to sue in trover may be defeated by any 
act or conduct which amounts to an estoppel,and 
one otherwise entitled to bring an action of trover 


may afford the wrongdoer a complete defense to the 
action by waiving the right to treat the act as 
wrongful.The right may be waived by acts in¬ 
dicating a continued claim of ownership ratifica¬ 
tion of the tortious act,^® provided plaintiff had 
Knowledge of the material facts the receipt of 
the proceeds of defendant’s wrongful act;^’^ or by 
bringing an action for damages or assumpsit for 
the proceeds of the wrongful disposition of the 
property.^^^ On the other hand, the facts in par¬ 
ticular cases may not be sufficient to constitute an 
estoppel,or waiver.^^ A demand is not a waiv¬ 
er;*"- the release of a maker of a note which has 
been converted will not discharge the person guilty 
of the conversion 3 the acceptance of usurious in¬ 
terest unrelated to the conversion is not a waiver 
and a W'aiver of a conversion of part of the prop¬ 
erty is not a waiver of a conversion of the remain- 
der.*"5 

According to some authorities, taking Iiack the 
property as if no tort had been committed is a 
waiver.*"® However, other authorities hold that it 
is not,®'^ or is not necessarily,®® a waiver. Accepting 


47 . Or—Kaller v. Spady, 24 r.2d 
351. 144 Or. 20G. 

48. N.Y.—MacDonnoll v. Buffalo 
Loan, etc., Co, 85 N.E 801, 193 N 
T. 92. 

Mas.s—Young v. IligKs, 185 N.E. 15, 
282 Ma.ss. 070. 

49. Mich.—Erie rrescrving Oo, v 
Witherspoon, 13 N W, 781, 49 Mich 
377. 

GO C J. p 69 note 22. 

50. Neb.—Coburn v, Wat.son, 67 N 
W. 171, 48 Neb. 257—Watson v. Co¬ 
burn. 53 N.W. 477, 35 Neb. 492. 

51. Mo—Caldwell v. Kyan, App , 79 
S.W. 743, 

52. Minn.—Klein v. Frerich.s, 149 N. 
W. 2, 127 Minn. 3 77. 

53. Colo.—Dando Co, v. Mangiinl, 109 
P.2d 1055. 107 Colo 170. 

La—General Motons Acceptance 

Corp. V. Hahn. App., 190 So. 869 — 
Smith V. Dover, App, 185 So. 74. 

G5 C J. p 68 note 92. 

54. U.S.—^In re Grigsby-Grunow, 

Inc., C.C.A.I11., 80 F.2d 478. 

Mich.—Eadus v. Hunter, 256 N.W. 
323. 208 Mich. 233. 

55. Tcnn, — Johniston v. Cincinnati, 
N, O. & T. P. Hy. Co., 240 S.W. 4 29, 
146 Tenn. 135. 

65 C.J. p 68 note 92. 

56. Or.—Conzelmann v. Northwest 
Poultry & Dairy Products Co., 225 
P.2d 757. 190 Or. 332, 

65 C.J. p 68 note 94. 

FurcUaia of tTxt converted property 
by plalntlir 

Fact that owner, while action 

against defendants enjoining^ them 


from digirlnpr slajr on owner's land 
and for conversion of slag- vtn.s pend¬ 
ing. purclia.sod slag from defendant.^ 
con.stituted waiver of conver.sion only 
a.s to .slag actually purchased by 
owni'r entitling defendants to credit 
for .such slag but did not constitute 
waiver of <‘onvorsi'on a.s to slag not 
purchased and converted by defend¬ 
ants where defendants were not nu.s- 
led by owner’s action —St Louis 
Smelting & llcflning Go. v. Hoban, 
209 S.W.2d 119. 357 Mo 4 36. 

57. U.S—Holland Furnace Co. v, Al¬ 
len, C.CA.Mich., 118 F.2d 969. 

58. Ga—Bullard v. Madison Bank, 
33 S F GXI, 107 Ga 772. 

\Vis—Iliilst V. Flandeivs, 45 Wi.s. 
185. 

65 C J p 68 note 95. 

59. NY—Bowker V. Fertilizer Co. 

I V. Cox, 3 3 N E. 95. 106 N.Y. 555. 

65 C J p 68 note 9C. 

i Bight to w.aive conversion and sue 
in contract. 

! See Actions § 50 
j Money Received § 10. 

I Action for damasrei was altemats re- 
i Uef 

t Any cause of action for conversion 
I of property l.s waived by bringing 
I action for recovery of possession 
i there-of with demand for recovery of 
Its v.alue only a.<s alternative relief 
if posses.sion cannot be had.—Dubolt 
V. Haslan. 186 N.Y.S. 481, 195 App 
Div. 117. 

60. N H. — E J. Caron Enterprises v. 
State Operating Co., 179 A. 665, 87 
N.H. 371. 

N.Y.—Soma v. Handrulis, 14 N.E.2d 
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46. 277 NY. 223, reargument de¬ 
nied 15 N.E 2d 71, 278 N.Y. 481. 
Or—Kaller v. Spady, 24 r.2d 351, 
3 44 Or 206 

R T —Moss V. Rocky Point Park, Inc., 
303 A 2d 72 
65 G J p 68 note 97 

61. N.y.—Gunc-r-ll.-immer, Inc. v 
Troy. 126 N.Y S 2d 453, 283 App. 
lav. 123. 

62. Ala—Dixie v. Hurnson. 60 So. 
284, 163 Ala .lOJ. 

65 C.J p 68 note 98. 

63. Iowa—Alll.son v. King, 25 Iowa 
56. 

64. IJl—Knight v. Soney, 124 N.E 
813, 290 Ill. 11. 

65. Mich.—Bryant v. Ken>on, 81 N. 
\V. 1093, 123 Mich. 151. 

66. WiH—Collins V. Lowery, 47 N. 
W. 612. 78 Wis. 329. 

C5 C.J. p 08 note 3. 

Existence of valid lien Immaterial 
Whether defendant had a valid 
chattel mortgage or vendor’s lien on 
pluintiff'.s automobile, of which he 
had taken possession and which he 
thereafter temporarily returned to 
plaintiff who accepted It, was Im¬ 
material In determining whether 
piaintuf was entitled to recover for 
alleged tortious conversion of auto¬ 
mobile by defendant since in accept¬ 
ing return of the car plaintiff waived 
his right to sue In trover.—Smith v. 
Dover, La.App , 185 So. 74. 

67. Me.—Merrill v. How, 24 Me. 126. 

68. Tenn —Traynor v, Johnson, 1 
Head 51 

G5 C.J. p C8 note 5. 
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the hire agreed on for the use of the thing con¬ 
verted may constitute a waiver,®^ but it is not con- 
clusive7® 

Estoppel to set up defense. Defendant in trover 
will not be permitted to set up a defense incon¬ 
sistent with his silence, language, or conduct where- 
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by he induced plaintiff to act to his prejudice.^^ It 
has been held that one who on demand admitted be¬ 
ing in possession of goods and refused to give them 
up is estopped when sued in trover to allege that 
he did not have them at such time;'^2 t)ut the con¬ 
trary has also been held.'^^ 


B. JURISDICTION, VENUE, PARTIES, AND PRELIMINARY PROCEEDINGS 


§ 89. Jurisdiction 

since an action of trover Is transitory, It may be 
brought In one state for a conversion of personal prop¬ 
erty In another state. 

Since an action of trover is transitory, it may 
be brought in one state, for a conversion of personal 
property in another state and an action of 
trover may be maintained in one country for the 
conversion of personal property in another coun- 
try.7C Where land in one state is held adversely by 
defendant under claim and color of title, the courts 
of a second state have been held not to have juris¬ 
diction of an action for the conversion of personalty 
severed from the land.’^s Jurisdiction, it has been 
said, will not be refused on the ground of public 
policy.'^ 

Since the action of trover is a creature of the 
common law and involves the right to trial by jury, 
it comes under the jurisdiction of the courts of 
law.^® Although property of which conversion is 
alleged is in the custody of a chancery court, an 
action for its conversion may be brought in a law 
court, since it does not affect the possession of the 
property, or interfere with its custody. 


§ 90. Venue 

An action of trover Is transitory In nature and, un¬ 
less otherwise provided by statute, such action may be 
brought in any county where Jurisdiction over the par¬ 
ties can be obtained. 

An action of trover is transitory in its nature, 
and, unless it is otherwise provided by statute, an 
action of trover may be brought in any county 
where jurisdiction over the parties can be obtained, 
although the conversion was not committed in that 
couiity.^^ In some jurisdictions, however, the venue 
of actions of trover is fixed by statute.®^ A con¬ 
version of property by two gives the owner a joint 
cause of action against them, and if they live in 
different counties, he may sue both in the county in 
which either resides. 

Change of venue. Defendant may be entitled to 
a change of venue to the county where the cause 
of action arose where he shows by affidavit that 
there are witnesses material to his defense residing 
in that county.ss A defendant, in an action for 
damages for property severed from the realty, can¬ 
not have a change of venue to a county in which 
the realty is situated on the ground that the action 
w'as for injury to the realty.^'* 


69. Ala.—Fail V. McArthur, 31 Ala 
26. 

66 C.J. p 68 note 6. 

70. Vt.-—Moore v. Hill, 19 A. 997, 62 
Vt. 434. 

65 C.J. p '68 note 7. 

71. —Tradesmen’s Nat. Bank v. 
Indiana Bicycle Co., 31 A. 337, 16G 
Pa. G54. 

«6 C.J. p 71 note 41. 

72. Mich.—Cad well v. Pray, 49 N.W. 
150, 86 Mich. 266. 

N.Y,—McNeil v. Hall, 94 N.Y.S. 920, 
107 AppDiv, 36, modified on other 
grounds 95 N.Y S. 1144, 108 App. 
iJiv. 367, affirmed 80 N.E. 1113, 187 
N.Y. B49. 

73 . Kan.—Topeka Bank v. Miller, 64 
P. 1070, 69 Kan. 743. 

Mass.—Jackson v. Pucley, • Cush. 
490. 67 Aza.D. 64. 


74. N.J.—Kryn v. Kahn, 54 A- 870. 
65 C J. p 71 note 46. 

75. Me—Whidden v Seelye, 40 Me. 

247. 63 Am D G61—Robinson v. 

Armstrong, 34 Me. 146. 

76. U S.—Henderson v. Shell Oil Co.. 
C.AMo., 173 F.2d 840. 

77. NJ.—Kryn v. Kahn. 64 A. 870 

78. W.Va—^Johnson v. National Ex¬ 
change Bank of Wheeling, 19 S.E. 
2d 441, 124 W Va. 167. 

Ziimltatloiis of cotuity coxirt 

Under constitutional provision cre¬ 
ating and prescribing powers of coun¬ 
ty court, such court has no Jurisdic¬ 
tion to adjudicate substantive right 
based upon a conversion grounded 
In a duty imposed by law rather than 
by mutual assent, th« enforcement 
of which may be had through legal 
processes distinctively developed in 
common law practice —^Johnson r. 
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National Exchange Bank of Wheel¬ 
ing, supra. 

79. Ark—Garabaldl v. Wright, 12 
«.W. 875, 62 Ark. 416. 

80. Ark.—Short v Kennedy, 35 S.W. 
2d 591, 183 Ark. 310. 

65 C J. p 71 note 64. 

81. Colo—UpdegralT v. Lesem, 62 
P. 342, 15 Colo App. 297. 

CG C.J p 71 note 55. 

Ckiunty where conversioxi occurred 
Pa.—First Nat. Bank of Altoona v. 
Automobile Finance Co., Com.Pl., 57 
York Beg Rec. 197, affirmed 36 A. 
2d 499, 348 Pa 624, 

82. Ala—Williamson v. Howell, 17 
Ala 830. 

83. NY —Dunham v. Parmenter, 26 
N.Y.S. 966, 74 Hun 569. 

66 C.J. p 72 note 67. 

84. N.C.—Makely v. A. Boothe Co., 
i 39 S.E 582, 129 N.C. 11. 
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§ 91. Time to Sue and Limitations 

The owner of personalty suing on a cause of action 
for conversion must bring his action within the period of 
limitations after the causd arose. Where the taking was 
tortious, the statute runs from the ti'me of such taking, 
and, where there was an unlawful disposition after law¬ 
ful acquisition, the statute commences to run from the 
date of the unlawful disposition. 

An action for conversion of property is some¬ 
times expressly made subject to limitation,and 
the period necessary to create a bar to an action 
for conversion is prescribed by statute.*® The own¬ 
er of personalty suing on a cause of action for con¬ 
version must bring his action within the period of 
limitations after the cause arosc.*”^ The right of 
action for conversion arises when the act of con¬ 
version is complete,** and not until then.*^ This 
right of action accrues in favor of the owner of 
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goods as soon as they are wrongfully taken from 
his possession or otherwise wrongfully converted.^® 
Whore the action has not been filed until the period 
of limitations manifestly has run, the action is 
barred in the absence of circumstances sufficient to 
indicate a tolling of the statute,^! altliough, where 
the statute must be specifically pleaded to be availed 
of, the statute is waived in the absence of such 
plca.^2 When the conversion is once complete, a 
subsequent wrongful transfer does not alter the 
running of the statute from the original conver¬ 
sion.^>3 Where the initial possession is lawful, as in 
subordination to the title of the owner, the stat¬ 
ute docs not commence to run while the relation 
of the parties continues unchanged and unrepudiat- 
cd.^^ Accordingly, where a pledgee, sued for con- 


85. Tex.—Clevenffpr v. Galloway, 
Civ.App.. 104 &.W. 914. 

87 C J. p 778 note 23. 

86. R.I—Williams v. Smith, 68 A. 
30(1. 28 R.I. 631. 

66 C.J. p 72 note 68. 

A.otloaa within limitations for con¬ 
version 

Resale of automobile without 
knowledge of seller by buyer liaving 
right to possession thereof iimh^r 
conditional sales contract eon.sfitut- 
ed ‘'conversion” and not “theft" of 
automobile so that action by seller’s 
assignee against purchaser from con¬ 
ditional buyer for \ alue of automo¬ 
bile was subject to five-year statute 
of limitations applicable to conver¬ 
sion and not subject to one-year stat¬ 
ute —Ellne V. Commercial Credit 
Corp, 209 S.W2d 846, 307 Ky 77. 
Actions not within limitations for 
conversion 

(1) An action for infringement of a 
copyright is not an "action for the 
conversion of personal property” 
within the six year limitation stat¬ 
ute —Local Trademarks v. Price, C. 
A.Ala., 170 F.2d 715. 

(2) Whore owner placed diamond 
rings with agent for purpose of sale, 
agent, on about June 1. 1933, Intrust¬ 
ed rings with another having in view 
a sale, the other proved to be a thief, 
rings were located in store of pawn¬ 
broker who refused to return rings 
without payment of loan secured 
thereby, agent promised to pay loan 
but did not return to store until 
Augu.st, 1934, and pawnbroker made 
auction sale of rings on March 12, 
1936, owner’s action of conversion 
instituted in October, 1926, was not 
barred by two-year statute of limita¬ 
tions —James v. Klar & Winterman, 
Tex.Clv.App., 118 S.W.2d 625. 

87. Ill.—O’Connell v. Chicago Park 
Dist, 34 N.E2d 836, 376 Ill. 650. 

Tex.—Marathon Oil Co. v. Gulf Oil 
Corporation, Civ.App,. 130 S.W.2d 


36.*). modified on other grounds Gulf 
Oil Corporation v Marathon Oil 
Co, 162 SW.2d 711, 137 TeX 59— 
James v, Klar & Winterman, Civ. 
App . 118 S W 2d 625 
Attaching creditor against converter 
Cause of action for damages does 
not accrue to attaching creditor 
against one converting part of at¬ 
tached property until sale of remain¬ 
der has shown that creditor hius not 
full sati.sfaction of judgment—Hum¬ 
ble Oil & Refining Co v Andrews, 
Tex Civ.App. 285 S.W. 894. 

Period determined from time of ac¬ 
tual knowledge 

Under statutes forbidding mortga¬ 
gors to sell mortgaged pror>erty with¬ 
out consent of mortgagees or to dis¬ 
pose of mortgaged property with in¬ 
tent to defraud where chattel mort¬ 
gagees first ascertained that mort¬ 
gaged property had been sold by 
mortgagors when mortgagors failed 
to pay five of installment notes se¬ 
cured by mortgage, action for con¬ 
version brought within two years 
from date mortgagees acquired actual 
knowledge of conversion but more 
than two years after conversion was 
not barred by limitations since mort¬ 
gagees were not required to exercise 
diligence to discover conversion but 
had a right to assume that property 
would not be disposed of in violation 
of law without their consent.—Melear 
V. E. A. Fretz Co.. Tex.Civ.App., 166 
S.W 2d 983, error dismissed. 

88. Idaho.—OorpoB Jorl* cited la 

Davidson v. Davidson, 188 P.2d 329, 
332. 68 Idaho 68. 

Ill—O’Connell v. Chicago Park Dist, 
34 N.B 2d 836. 376 Ill. 550. 135 A.L 
li. 698. 

N.Y —^Kelsey v. Griswold, 6 Barb. 
436—Roberts v. Berdell, 15 Abb. 
Pr.,N.S., 177. 

65 C.J. p 72 note 69. 

Absence of assertloa of ownership 

Action for conversion of corpora- 
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tion’s stock by ofUcer’s pledging 
thereof to secure private indebted¬ 
ness held not barred by two-year 
limitation where pledgee asserted no 
unconditional ownership to stock un¬ 
til within two years of suit by cor¬ 
poration’s bankruptcy trustee.—Kir¬ 
by V. Fitzgerald, Civ.App.. 67 S.W.2d 
362, affirmed 89 .SW.2d 408, 126 Tex. 
411. 

89. Colo,—People v. Kendall. 59 P. 
409, 14 Colo App. 17.7. 

III.—Acldante v. Poinpillo, 26 NE.2d 
123. 303 HI App 172. 

90. Idaho—Davidson v. Davidson, 
188 P2d 329. 68 Idaho 68. 

Hi—O’ConncH v. Chicago Park Diet., 
.34 NE2d 830. 376 Ill. 550. 135 A 
L.R 698 

Tex—InduKtnnl State Bank v. Old- 
liarn, 221 S W 2d 912, 148 TeX. 126 
— Ellis V Ileidnck, Civ App., 154 
S,W.2d 293, error refused. 

91. Tex.—Taylor v. Batte, Civ App , 
145 S.W. 2d 1116. 

92. Ill—Addante v. Pomplllo, 26 N. 
E 2d 123. 303 III App. 172. 

93. Ill —O’Connell v. Chicago Park 
Dist., 34 N,E2d 83G, 376 Ill. 660, 136 
A L H. 698. 

94. Tex.—Federal Elec. Co. v. John¬ 
son, Civ.App., 187 S.W.2d 410, error 
dismissed. 

Acts held insofliclent to be conversion 
or adverse possession 

(1) Mortgagee’s failure to reply to 
mortgagor’s request for statement of 
balance due on mortgage debt, so 
that mortgagor might pay it, did not 
eojj.stitute assertion of mortgagee's 
ownership of mortgaged automobile 
and amount to convcr.sion thereof »o 
as to start running of two-year stat¬ 
ute of limitations against mortga¬ 
gor’s action for conversion, but mort¬ 
gagee’s subsequent wrongful sale of 
automobile was only overt act 
amounting to conversion —Ellis v. 
Heidrlck, Tex.Civ.App, 154 S.W.2d 
293, error refused. 
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version of personalty, seeks to avail himself of the 
defense of limitations he must repudiate the rela¬ 
tionship of pledgor and pledgee;®^ so also must a 
bailee®® or a mortgagee®^ repudiate their contractual 
relalionshijis. 

If the holding or possession sounds in tort from 
the beginning, a demand and refusal arc unnecessary 
for the purpose of determining when the statute of 
limitations begins to run.®* Where the statute has 
already begun to run, no subsequent demand and re¬ 
fusal can start it afresh.®® ]n the case of an illei>al 
pledge of securities by a hank it has been held that, 
111 the absence of a demand, the statute runs from 
the tunc of a subsequent sulcj while other authority 
holds that the statute runs from the time of the 
original illegal pledge ^ 

The rule of tacking two or more continuous and 
uninterrupted periods of adverse possession is ap¬ 


plicable to chattels,® and where the combined time 
thus covered exceeds the limitation period the own¬ 
er’s action for conversion is barred.^ 

§ 92. Parties Plaintiff 

One who has titld and right to possession Is a proper 
party plaintiff, and Joint owners of a chattel may join 
in an action for conversion. 

A party with the requisite ownership or right to 
po.<;scssion is a prnjicr party to in.stitute the action. 
Where there arc several joint owners of a chattel 
it has been held that all of the owners should be 
joined as plaintiffs in trover.® Other cases have 
held, however, that trover may be brought by one 
joint owner,'' if he has been duly authorized by his 
co-owners to sue.® On the other hand, persons hav¬ 
ing no interest in the property converted are neither 
necessary® nor propcfi® parties plaintiff. One who 
has the title and right of possession need not join 


(2) In Hint to rocover value of 
weven-eiRhlhs of oil produced Jiy de¬ 
fendants from land m which plain¬ 
tiffs claimed a leiiMdiold working jn- 
lorest, where rovally owners inter¬ 
vened and defendants did not claim 
adversely with respect to i>or1ions of 
iproductiun claimed l»y them, the de¬ 
fense of limitations was not available 
to defendants as against ro>ulty own¬ 
ers—Marathon dll (’o v (lulf Oil 
Corporation, Civ App., I'JO S W 2d SCR, 
modified on other krounda Gulf Oil 
t’orporatlon v Marathon Oil Co, 152 

5 W.2d 711, 137 Tex 59. 

95. Tex—James v. Kbir & Winter- 
man, Clv.App, 118 SW2d 625. 

Sepadlatloa md appropriation 

To nitike defense of limitation 
available to pledsee sued for ocinci- 
sion of fitoek. repudiation of pledgi' 
and appropriation of stock, must be 
shown and must have continued for 
entire statutory period —Kirby v. 
Fitzgerald, Clv.App., 57 S.W.2d 362, 
afllrmed 89 S W.2d 408, 126 Tex. 411. 

Auction sale aa repudiation 

Where stolen diamond rings had 
been pledged a.s security for loan, and 
ownei's asent acquiesced In pledgee’s 
possession of rings until paid agreed 
amount of original advancement, 
thereby creating relation of pledgor 
and pledgee, pledgee’s auction sale 
of rings constituted repudiation of 
such relationship and at time of sale 
owner’s cause of action for conver¬ 
sion accrued and the statute of limi¬ 
tations began to run—James v. Klar 

6 Wintoriiian, Tex.Civ.App., 118 fcJ.W. 
2d 625 

96. Mont.—Gates v. I’owell, 252 P. 
377. 77 Mont. 554. 

97. Tex.—Kllia v. Hcidnck, Clv.App., 
154 S-W” 2d 293, error refused. 


98. Ill.—O’Connell v. Chn.Tgo J‘ark 
Di.st . 34 N K 2d 836, 376 111 .5.70. 1.15 
A L. H 698—-Alliers v Continental 
Illinois Hank & Trust Co, 17 NE 
2d 67, 29(1 III App 596 

Nece.ssKy of demand and refusal gen¬ 
erally See supra §§ 64-59 

99. Ill.—O’Connell v. Chicago Park 
Oust., 34 NE2d 836, 376 111. 660, 
135 A.L K 698 

1. IT R —Oily of Fori Worth v Mr- 
Caniey, <’ (.\A Tex , 93 F.2d 964, cer¬ 
tiorari denied 68 K Ct 1041, 304 
U S. 571, 82 L Ed 1536. 

Action held not barred 

A suit against a city for the con- 
vcnsion of seouriti«*s of a national 
bank illegally pledged to tlie city to 
secure it.s deposits in the bank is not 
barred by linntnlions when brought 
within one year after a conversion of 
the .securities by sale, as the city 
could not have been sued unless it re¬ 
fused to rt'turn the seeurjtic.s on de¬ 
mand or did something with them 
beyond keeping them safe.—City of 
Fort Worth v. McCumey, supra. 

2. Ill—O’Connell v. Chicago Park 
Dust.. 34 JSI.E.2d 836, 376 Ill. 650. 

Actions held barred 

(1) WhiTo bank pledged securities 
and the possos.sion of the pledgee was 
wrongful and adverse to the rights of 
the pledgor bank from the beginning, 
the alleged eonversion by subsequent 
sale of the .securities related back to 
the time the pledge was made and 
therefore action for conversion, in¬ 
stituted more than five years after 
the pledge but less than five year.s 
after the sale, was barred as to both 
pledgee and pledgee's agent making 
sale and the "liability for successive 
conversion doctrine” was not appin a- 
ble —t>’(Tonnell v. Chicago Park Ihst, 
34 NE2d 836, 376 Ill. 550, 135 A.L II. 
698. 


(2) The right of a state bank’s re¬ 
ceiver (o lei’over damages for <on- 
vi'rsion on ground of ultra vires 
pledge of bank’s assets to secure de¬ 
posit of public funds was barred by 
Inn lint ions when suit was brought 
more than the years after deposit 
was made, as against contention that 
no action accruf'd until after receiver 
was appointed and demaudod return 
of fip(‘uritieh—^Albers v. Continental 
Illinois Bank & Trust Co, 17 N E 2d 
66. 296 Ill App. ,592—Albera v Con¬ 
tinental Illinois Bank & Trust Co, 17 
N.E 2d 67, 296 Ill.App. 596 

3. Kan —Tnylor v Missouri Central 
Type Foundry Co., 53 P 2d 815, 143 
Kan 175. 

Adverse pos.seHai<>n of ch-iltcbs see 
Adverse P()ss«>ssion §Si 2.36-246 
Doctrine of Tacking see Adverse Pos- 
ses.sion §{i 128-139 

4. Kun —’rayJor ^ Missouri Central 
Type Foundry Co, 53 I» 2d Sl.R, 143 
Kan 176 

5. IT R.—Armstrong v. New La Paz 
Gold Mining Co, C C A.Col, 107 
F.2d 4.I.I. 

Persons entitled to sue see supra 6 
71 

6. Mo—Little V Hnrrlngton, 7l Mo. 
390—.Tohnson v. St. Joseph Stock 
Yards Bank, 76 S W. 699, 102 Mo. 
App .19.5. 

65 C J, i> 73 note 84 

7. Pa—I’ayne v, Davis, 2 I’liila 364. 

8 . Wis—Arpin v. Burch, 32 N W. 
681. 68 Wis 619 

Trover bv loiiu tenants .see Joint 

'renaney | IS 

9. <\)]o — Updegraft v. Lescin, 62 P. 
312. 15 Colo 297 

10> Colo.—^TTpdegraff v. Lesom, su¬ 
pra 

Ohio—Sclmeffer v. Manenthal, 17 
Ohio St. 183. 
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With himself as plaintiff another who has a ben¬ 
eficial interest in the property.i^ A wife in whose 
custody her husband has left property during his 
temporary absence cannot sue in her own name for 
the conversion thereof, since her possession is that 
of her husband.i2 

Under a statute authorizing the joinder as plain¬ 
tiffs parties interested in the subject of the action 
and in obtaining the relief demanded, where one 
plaintiff was the owner of the property at the time 
of the conversion and liis coplamtiff was entitled 
to possession by virtue of an agreement between 
them, and each was entitled to an equal share of 
the profits from a sale thereof, they are properly 
joined as plaintiffsA^ Plaintiffs who deposit fmigi- 
bles in a common storage wherein the fungiblcs arc 
commingled with a common mass have a unity of 
interest sufficient to entitle them to sue jointly for 
an alleged conversion of such property.^* Where 
an action of trover was brought by a sheriff for 
goods levied on hy him, it has been held that he 
need not sue as shenff since the rule requiring a 
plaintiff to sue in the name of his office or in his 
special character applies only to those cases in which 
the action is peculiar to his officc.'^^ 

§ 93. Parties Defendant 

If the wrongful acts of each pereon guilty of eonver* 
aion were separate and distinct, they cannot be sued 
jointly; but where the conversion is the Joint act of 
several, all may be Joined ae defendants, although it Is 
not necessary to Join them. 

If the wrongful act of each person guilty of con¬ 
version was separate and distinct, they cannot be 
sued joinlly.16 Where the conversion is the joint 
act of several, all may be joined as defendants,!^ 
and there is no misjoinder if the defendants are 


joint tort-feasors.!® However, it is not necessary 
to join them since the action may be brought against 
one alone,!® although the joint tort-feasors are part- 
ners,20 as all persons engaged in a conversion are 
liable as principals.®! 

In an action against the president of a company 
for a conversion to his own use of funds collected 
by him, the company having no interest in the funds 
so converted is not a necessary party.^i A lessor 
of premises on which the property converted had 
been placed who did not participate in the wrong, 
and who in consequence incurred no liability, is not 
a necessary party,^3 and, likewise, one not the owner 
of the premises on which the converted property 
was stored and not otherwise interested in the con¬ 
troversy should be dismissed as a defendant to the 
action 24 In an action Uy the seller of goixls against 
one to whom the purchaser had executed a trust 
deed of the goods for the benefit of creditors, the 
beneficiaries are not necessary parties as they are 
sufficiently represented hy the trustee,nor is the 
purchaser a necessary party if he is insolvent, since 
the redress sought as to him would be fniitless.^i* 

The impleading of new parties defendant is im¬ 
proper in the absence of a showing that they might 
be liable to the original defendant in the event of a 
recovery by plaintilT.^'^ A bank as custodian of a 
fund allegedly converted has been held to be a prop¬ 
er parly defendant even though it had not been 
liable as a party to the conversion of the funds.38 
In trover, defendant cannot, by anieiidmeiil to his 
answer equitable in its nature, have reformation 
of a written instrument on which he relies to define 
the character of his possession, without making the 
jjcrson, executing such instrument, a party.-® 


11. K-T.—^Wyckolf v. Anthony. 90 N 
Y. 442. 

12. Mich —Janauschek v. Eddy, 65 
N.W 762, 108 Mich. 762. 

13. Mont.—^Prost v. J B. Iiong- & 
Co.. 213 r. 1107, 66 Mont 385. 

14. Ind.—Sawers Grain Co v. Good¬ 
win. 146 NB 837. 83 Ind.App. 6S6. 

IB. NJ—Brewater v. Vail, 20 N.J. 
Law 66, 38 Am D. 647. 

16. Ala.—Ensley Lumber Co. v. 
Lewis. 26 So. 729, 125 Ala 94. 

66 C.J. p 73 note 89. 

17. U S.—State ex rel Williama v. 
Neuatadt C.C.A Okl., 149 F.2d 143. 

65 C J. p 73 note 90. 

Thief aad pwrohaaw without kaowl. 

edge 

Where thief aold and delivered sto¬ 
len property to buyer and the buyer 
received and undertook to assume 
dominion over the stolen property. 


both liocame “joint tort-feaaors” and 
both became liable Jointly in an ac¬ 
tion of trover and conversion to the 
owner without regard to whether 
the buyer had prior knowledge of the 
fact that the thief had stolen the 
property.—Geneva OIn ft StoroKo Co. 
V. Itawls, 199 So. 734, 240 Ala 320. 

18. SC.—Daniel v. Post, 187 SR 
815, 181 SC 468. 

19. Ala—Geneva Gin ft Storajce Co 

V Bawls, 199 So. 732, 29 AlaApp. 
606, reversed on other Rrounds 199 
So 734, 240 Ala. 320. 

65 C J p 78 note 91. 

20. N.H—^Pattee v Gilmore, 18 N. 
H 460. 46 Am.D. 385. 

NY—Wood v. Proudman. 107 N.T.S. 
767, 122 APP.DIV. 826. 

21. Ala—Geneva Gin ft Storage Co. 

V Bawls, 199 Bo. 732, 29 AIa.App. 

606, reversed on other srounds 199 
So. 734, 240 Ala 320. i 
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88. Ind—PiiKh v. Miller, 25 N.E. 
1010. 126 Ind. 189. 

83. Colo —UpdeeralT v Lpseni. 62 P. 
342, 16 Colo App 297. 

84. La—National Pumps Corp v. 
Brum ns, App., 1 Bo. 2d 320. amend- 

I ed 4 Bo.2d 244. 

^aS. Trx —Ilamson v. Hawley, 26 £1. 
W. 7«r», 7 TexClv.App. 308. 

36. Tex ~ Harrison v. Hawloy, eu- 
I Pra, 

87. NT—AlleMro for Children v. 
Weislirod, 18 N Y.S 2d 370. 

88. N.T —^Land Mark Corporation v. 
Manufacturers' Trust Co., 262 N.T. 
S 709, 238 App.Div. 844, motion de¬ 
nied 203 N.T.S. 362, 238 App.Djv. 
869. 

89. Ga—^Holland v. Lawrence, 94 8. 
E 661. 147 GO. 479. 
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§ 94. Bonds and Other Security 

The mere fact that the defendant haa a verdict does 
not constitute a breach of conditions of plaintifTs bond 
given to answer for all damagee to the defendant by any 
illegal conduct of the plaintiff In commencing and con¬ 
ducting the action. 

In an action on a bond given by plaintiff in trover 
in pursuance of a statute providing for such bond 
“to be answerable for all damages which the defend¬ 
ants may sustain by any illegal conduct in commenc¬ 


ing and conducting the said action of trover,” the 
mere fact that defendant in trover had a verdict does 
not constitute a breach of the condition of the 
bond.30 Where statutes so provide, defendant in 
trover may be required to give bond for the produc¬ 
tion of the property.®! When defendant has given 
a bond and security for the production of personalty, 
such personalty may be delivered up to the sheriff, 
and the bond canceled in order to discharge the 

surety. 3 2 


C. PLEADING 


§ 95. Declaration, Petition, or Complaint 

a. In general 

b. Cure or waiver of defects 

a. In General 

A declaration, petition, or complaint which alleges 
that the plaintiff is the owner and entitled to the pos- 
eeseion of property therein described and that the de¬ 
fendant converted It to his own use, and which statM 
the value of the property, or alleges that the plaintiff 
has been damaged In a named sum, eufflciently states a 
cause of action for conversion. 

A declaration, petition, or complaint which alleges 


that plaintiff is the owner and entitled to the pos¬ 
session of property therein described and that de¬ 
fendant converted it to his own use, and which 
states the value of the property, or alleges that 
plaintiff has been damaged in a sum named, suffi¬ 
ciently states a cause of action for conversion,®® 
unless other averments are required by statute.®^ 
Although the code abolishes the distinction between 
different forms of action, a complaint for the con¬ 
version of property must still contain all the mate¬ 
rial allegations which were necessary at common 
law,®fi but it has been held that, in an action for the 


30. S.C.—^Drhay v. Ferguson and 

Dangerfleld, 27 S C L. 228—Brown 
V. Spann. 21 324. 

“XUagral ooadnet” means something 
which the law prohibits, and a plain¬ 
tiff’s conduct Is not illegal because 
he failed to eslrabllsh his right of 
iustion.—Brown v. Spann, supra. 

31. S C—^Vose V. Hannahan, 40 S.C. 
L. 226—Smith V, Cook, 27 S.C.L. 68 
—Ncsblt V. McDaniel, 26 S.C L 12. 

32. S C.—Brown v. Spann, 21 S.C.L. 
324. 

33. Ariz—Oorpns Juris cited in 

MacNoil V, Vance, 60 P.2d 1078, 
1080. 48 Ariz. 187. 

Mont —Corpus Juris cited In Radoso- 
vlch V. Engle. Ill P 2d 299. 304, 
111 Mont 604. 

Ohio.—Armstrong v, Feldhuus, 93 N. 

E.2d 776, 87 Ohio App 75. 

Okl —May v. City Nat. Bank & Trust 
Co., 258 r.2d 945. 

Or.— Oorpns Juris cited in Williams 
V, International Harvester Co., 141 
P.2d 837, 172 Or. 270. 

I’a—Shuppas v. West, Com PI., 31 
Del.Co. B60. 

S C.—^International Agr, Corp. v. 
Lockhart Power Co., 188 S E, 243, 
181 S.C 601. 

65 C.J. p 74 note 99 
Complaint held suflicient 
Ark.—Bailey v Higgs, 74 S.W 2d 396, 
189 Ark. 456. 

Cal.—^Dalzell v. Kelly. 230 P 2d 830, 
104 Cal.App.2d 66. 

Idaho.—Williams v. Bone, 259 P.2d 
810. 74 Idaho 186. 


Ill—Addante v. Pompllio, 25 N.B.2d 
123, .303 IlKApp. 172. 

Ind—Pag« V. Johnson, 184 N.B. 419, 
97 Ind.App. 40. 

Misa —Lancaster v. Jordan Auto Co., 
187 So. 535, 185 Miss. 530. 

Mo—Detmar v. Miller, 220 S.W.2d 
739. 

N.J —^Newark Hardware & Plumbing 
Supply Co. V. Stove Mfrs. Corp., 
66 A 2d 605, 136 NJLaw 401, af¬ 
firmed 61 A 2d 240, 137 N.J.Law 612 
—Arnold v. Hamilton Inv. Co., 38 
A.2d 118, 132 NJLaw 10, affirmed 
40 A 2d 649, 132 N.J.Law 419. 

Okl —Murray v Teape, 211 P 2d 1012, 
202 Okl 234—First Nat Bank v. 
Bradity, 98 P.2d 897, 186 Okl. 498 
—I’uKh-Bi.shop t::hevrolet Co. v. 
Duncan. 55 P.2d 1003, 176 Okl 310. 

Or—Derby v. Newton, 20 P.2d 439, 
142 Or. 427. 

Tes: —^l*'latte v. Kossman Buick Co., 
Civ.App., 266 S.W.2d 643—OU Coun¬ 
try I’Ipe & Supply Co. V. Carter, 
Civ App, 143 SW.2d 831, error dis- 
ml.^sed, judgment correct—Rey- 
morshoflfer v. Ray, Civ.App., 85 S.W. 
2d 1102, error refused. 

65 C.J. p 74 note 1. 

Ancient form of declaration 

Me—Glguere v Morrisette, 48 A 3d 
257, 142 Me. 45 

34. N Y —Schroeppell v. Corning. 2 
N.y. 132. 

36. U.S.—Cummings v. Greif Bros., 
Cooperage Co., C.A.Ark., 202 F.2d 
824— Corpus Juris cited in Byland 

I V. Miller, D.C.Ky., 13 F.Supp. 137, 
I 138. 


Colo.—Sigcl-Camplon Live Stock 
Commission Co. v. Holly, 101 P. 68, 
44 Colo. 580. 

Mont—Bethel v. Oiebel, 56 P.2d 1287, 
101 Mont. 410, 104 A.L.R. 1150. 

Partlonlority and certainty 

Conversion must be alleged with 
particularity and certainty.—Stoats 
V. Miller. Tex.Civ App., 240 S.W.2d 
342—^Field v. Davis, Tex Civ App., 32 
S.W. 71. 

Complaint held insnlBclent 

(1) In general. 

Cal.—^Michaels v. Mulholland, 252 P. 

2d 757, 115 Cal.App.2d 663. 

Del.—McCabe v. Baltimore Trust Co , 
180 A. 780. 7 W.W.Harr. 116. 

N.Y.—In re Uris' Estate, 71 N.Y.S. 
2d 620, 188 Misc. 772. 

(2) Allegations that plaintifl! plant¬ 
ed grape plants on land with owner's 
consent, that defendant purchased 
land at sale under federal court de¬ 
cree and took possession of land 
notwithstanding plaintiff offered to 
pay reasonable rent until plants could 
be transplanted, held not to state 
cause of action for conversion.—Con- 

I solidated Graphite Corporation v. 
Kelly. 150 So. 682. 227 Ala. 516. 

(3) A complaint which set out an 
action of tort for conversion of stock 
against a corporation was held not 
to have stated a cause of action 
against individual defendants who 
were alleged to have assumed its lia¬ 
bilities, as liabilities were considered 
to be confined to those of a contrac¬ 
tual nature.—Nicholson v. Sprague. 
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recovery of the value of personal property convert¬ 
ed, plaintiff need not state whether he is suing on 
a breach of contract or for trespass.36 Further¬ 
more, technical rules formerly applicable to com¬ 
mon-law actions of trover cannot be applied under 
the statutes to defeat an action for conversion m 
w’hich plaintiff states facts which, if true, entitle 
him to the relief asked.37 

Statutory forms. Where the declaration follows 
a form prescribed by statute, it is sufficient.^* 

Conclusion contrary to statute. Where the action 
is based on a statute giving a right of action in 
trover to recover goods received contrary to its 
provisions, and providing that plaintiff shall allege 
that the property was converted contrary to the 
provisions of the statute, a declaration in the usual 
form for trover is insufficient; it must conform to 
the requirements of the statute, otherwise it will be 
fatally defective if an objection is made at the 
trial. 

Negativing defenses. In accordance with general 
principles of pleading, a complaint in trover need 
not negative possible defenses. 

Surplusage. As in other civil actions, unnecessary 
allegations will not vitiate a pleading otherwise 
sufficient; they may be treated as surplusage and 

<lisregarded.4l 

Erroneous prayer for relief. In accordance with 
general principles, it has been held that, where the 
facts stated disclosed a good cause of action for 


conversion, plaintiff may recover as in such action, 
notwithstanding the relief asked for is the posses¬ 
sion of the property, or its valuc.'^^ 

b. Cure or Waiver of Defects 

Incufficie^ncies of a petition or declaration may be 
supplied by the defendant's plea or answer, or they may 
be waived by the defendant’s failure properly to object 
to them, or cured by the verdict or findings. 

Insufficiencies of a petition or declaration may be 
supplied by defendant’s plea or answer,^* or may 
be waived by defendant’s failure to demur,or 
by trial of the cause as though the proper allegations 
were m the pleading.^® Defects and insufficiencies 
of the declaration or petition may be cured by ver¬ 
dict or findings of the court.^® 

§ 96. - Description of Parties 

Thd general rules of pleading govern the plaintiff's 
description of parties in the declaration, petition, or 
complaint. 

In trover for goods taken from his possession and 
converted, an officer need not name himself as such 
in his declaration.^^ The use of the term “assignee” 
after the name of plaintiff in a declaration in trover 
has been held merely descriptio personae.'** 

j 97, - Description of Property 

In an action of trover, the declaration, petition, or 
complaint must describe the property converted. Or¬ 
dinarily, a general description is sufficient. 

In an action of trover, the declaration, petition, 
or complaint must describe the property converted,*^ 


162 N.T.S 228. oJUnned 16* N Y.S. 
461, 170 App Div. 888. 

(4) Cro.ss-peLition alleging: that 
cros-s-defendant had embezzled, mKS- 
appropriated and stolen from cross¬ 
plaintiff stated sum by drawing: 
checks on his bank accounts and ap¬ 
propriating the proceeds thereof did 
not state a cau.se of action for con- 
ver.'^ion.—Corngan v. Heard, Tex Civ. 
App , 225 S.W.2d 446, refused no re¬ 
versible error. 

36. Ark.—Short v. Kennedy, 36 S.W. 

2d 591, 183 Ark. 310. 

57. Mo.—Camrnann v. Edwards, 100 
SW2d 84C. 340 Mo 1—Knlpper v. 
Blumenthal, 18 S.W. 23, 107 Mo. 
665. 

38. Fla.—Leon v. Kerrison, 86 So. 
173, 47 Fla. 178. 

65 C.J, p 74 note 3. 

39. N.Y.—Schroeppell v. Cornlnff, 2 
NY 132. 

65 C.J. p 74 note 4, 

-40. Ind.—-First Nat. Bank of Rich¬ 
mond V. Gibbons, 35 N.E. 31. 7 Ind. 
App. 629. 

■65 C.J. p 74 note 6. 


41. Cal.—^Woodham v. Cline, 62 P. 
822, 130 Cal 497. 

C6 C.J. P 74 note 8. 

42. Minn —Howard v. Barton, 9 N. 
W. 584. 28 Minn 116. 

66 C.J. p 75 note 10. 

43. Tex—Flatte v. Kossman Bulck 
Co., Clv.App., 265 S.W 2d 643, error 
refu.sed no reversible error. 

65 C.J. p 87 note 91. 

44. Cal.—Corpus Juris dted ta 

Flennaugh v Heinrich, 200 P.2d 
580, 583, 89 Cal App 2d 214. 

Wis —Brickley v. Walker, 32 N.W. 
773, 68 Wi.s 563. 

45. Ariz.—^Levandoski v. Ford, 83 P. 
2d 281, 62 ArIz. 454. 

Cal —Corpus Juris cited in Plen- 
naugh V. Heinrich, 200 P.2d 580, 
583, 89 Cal.App.2d 214. 

65 C.J. p 87 note 93. 

Trial without ohjsctiou to evidenoa 
In action for conversion of two 
trucks and trailers, defendant's fail¬ 
ure to demur to complaint and his 
recognition of plaintiff’s ownership of 
vehicles by affirmative allegations In 
cross-complaint and on trial of case, 
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without objection to evidence on such 
question, constituted waiver of de¬ 
fect in count of complaint failing to 
state properly plaintiff’s ownership 
and right to possession of vehicles 
at date of conversion.—Flennaugh v. 
Heinrich, 200 P.2d 680, 683, 89 Cal. 
App.2d 214. 

46. Cal.—Corpus Juris quoted in 

Flennaugh v. Heinrich, 200 P.2d 
680, 584, 89 Cal.App.2d 214. 

Ill.—Addonte v, Pomplllo, 25 N.E.2d 
123, 303 Ill.App. 172. 

66 C.J. p 87 note 94—49 C.J. p 873 
note 34 [IJ. 

47. N J —Brewster v, Vail, 20 N.J. 
Law 66, 38 Am.D. 647, 

Pleading plaintiff’s Interest generally 
and the capacity in which he sues 
see Pleading f 71. 

48. Mich —Bloom V. Sexton, 33 
Mich. 181. 

49. U.S.—Cummings v. Ore if Bros. 
Cooperage Co., C.A.Ark, 202 P.2d 
824. 

Okl.—May v. City Nat. Bank & Trust 
Co.. 258 P,2d 945. 
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Otherwise it will be fatally defective.50 

In actions of trover, a less specific description 
of the property converted will suffice than where 
the action seeks a recovery of the property it- 
sclf.®l While the property should be described with 
reasonable certainty,^2 jn order that the jury may 
know what is meant, and in order that defendant 
may be protected from another action based on the 
same grounds,^^ ^11 that is required is that the prop¬ 
erty should be described with as much reasonable 
certainty as the nature of the case will permit, 
and ordinarily a general description has been held 
sufficient.56 The nature and kind,^^ and the qiianti- 
ty^7 or mtmber^S of the chattels converted should be 
stated. However, the courts construe liberally the 
descriptions of quantity, and will sustain the decla¬ 
ration whenever, by any reasonable intendment, it 
can be supposed the evidence may give certainty 
to terms ordinarily used in a loose and indefinite 
sense. 

If the foregoing rcquiremcnt.s as to kind and 
number, or quantity, arc complied with, the pleading 
will ordinarily be held sufficient in the matter of 
description,®® although the situs of the property at 
the time of its alleged conversion should also be 
stated if this is necessary to render the identification 
of the property reasonably certain. 

Money. In actions for the conversion of money, 
It has generally been held that a description of it in 
general terms will be sufficient, provided the de- 
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scription is such that the jury may know what 
money is meant, and defendant will be protected 
against another action based on the same grounds.®2 
While a declaration describing the money converted 
as bank notes issued by designated banks and setting 
forth the number of the notes and the denomina¬ 
tion of each will be sufficient,®^ such particularity 
has been held unnecessary. It is not essential that 
the declaration should “set out the money ver- 
batim,”®^ as by specifically describing the bills, 
notes, or coins converted,®® but it wull be sufficient to 
state the aggregate amount converted.®'^ There 
are, however, decisions which are not in accord 
with the principles just stated, it having been vari¬ 
ously held that a description of bank notes with¬ 
out giving the names, numbers, or marks to identify 
them is insufficient;®® that a description of bank- 
bills as "certain current bank bills representing in 
all one hundred and fifty dollars in money, and of 
the value of one hundred and fifty dollars" is insuffi¬ 
cient, but good after verdict,®® and that the de¬ 
scription "three thousand dollars, in United States 
treasury and national bank notes of various denomi¬ 
nations and value, issued by \ntue, and under au¬ 
thority of the laws of the United States" is defec¬ 
tive, but is sufficient on motion in arrest of judg¬ 
ment after verdict.'^® 

IVnttcn instruments. In trover for a bond, bill, 
or note, it is not necessary to describe the instrument 
particular!y.7^ Thus, in declaring for the conver¬ 
sion of notes or bills, it is not necessary to state 


Or— Corpu* Juris cited in Smith v. 
Dunn, 107 P.2d 985, 987, 165 Or. 
418. 

65 C J. p 7B note 12. 

50. Mass—Thayer v. Kitchen. 86 N. 

E 952, 200 Mass. 382. 

61. U S —Hyland v. Miller, D.C.Ky., 
13 FSupp. 137. 

C5 €.J, p 76 note 14. 

52. Ala.—Corpus JtizlB cited ia 

Games v. Stevens, 28 Su.2d 786, 
789, 248 Ala. 676. 

Po.—Liquid Carbonic Corp. v. Mer- 
vlne, 4 Monroe L 11. 117. 

66 C J. p 76 note 15. 

53. Vt —Parker v. Cone, 168 A. 716, 
105 Vt. 426. 

66 C.J. p 76 note 16. 

64L Ala —Howton v. Mathias, 73 So. 

92. 197 Ala. 467. 

66 C.J. p 76 note 17. 

55. Conn—Dunham v, Cox, 70 A 
1033. 81 Conn 268, 271. 

66 C.J. p 75 note 18, 

66. N.H.—Edgerly v. Emerson, 23 
N.H, 655, 55 Am.D. 207. 

65 C.J. p 76 note 19. 

Ntiraery stock as personalty 
A complaint, allejlnR that plaintiff 


placed nur.sory stock on land pur- 
cha.sfd by him solely for imrpo.Me of 
removal and sale and that defend¬ 
ants prevented him from reniovini? 
such stork and converted it to their 
I own use after re-entering on land 
hecau.so of plaintiff’s failure to pay 
I interest on contract price and taxes, 
afi required by sale contract, stated 
I cau.se of action for converaum of 
"stock In trade.”—Story v. (.’hristm, 
9.5 P2d 925, 14 Cal.2d 692, 125 A Lit 
1402. 

57. N.H—Edgcrly v. Emerson, 23 N 
II 555, 65 Am.D 207. 

65 C J. p 75 note 20. 

58. Pa.—^Noiler v. Kelley, 69 Pa, 
403. 

59. N.H—Edgerly v. Emerson, 23 
NH. 56.5. 65 Am D. 207 

66 C J, p 75 note 22. 

60. Ala.—Hooper v. Dorsey, 58 So 
951. 5 AlaApp 4G3. 

65 C.J p 75 note 23. 

61. Idaho.—Norman v. Rose Lake 
Lumber Co., 128 P. 85, 22 Idaho 
711, Ann.Cas.l913E 673. 

65 C.J. p 76 note 24. 

63. Me.—^Williams v. Williams, 90 
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A 500. 112 Mo 21, AniHAislOlCD 
928 

G5 C J. p 76 note 28 

63. Ala—Russell v. The Praetori¬ 
ans. Inc, 28 So 2d 786, 218 Ala 
576. 

64. N.Y —Dows V. Bignall, Lalor 
407. 

65. Me—^Williams v. William.s, 90 A. 
GOO, 112 Me 21, AnnCa&l!)16D 
928. 

66. Conn-—Dunham v. Cox, 70 A. 
10.1.3. 81 Conn 268 

Or—.Salem Traction Co v. Anson, 67 
P. 1015, 69 P. 675, 41 Or. 562. 

67. Conn.—^Dunham v. Cox, 70 A- 
1033, 81 Conn 268. 

65 C.J p 76 note 32. 

68. N.J.—Little V. Gibbs, 4 N.J Law 
211. 

69. NII —^Tou n of Colebrook v. 
Merrill, 46 N.H. 160. 

70. U ,S—Henry v. Sowles, C C Vt, 
28 F. 521 

71. N.J.—Receil er.s of Bank of New 
Brunswick v Neilson, 16 N.J.Law 
337, 29 Am 1> 6'U 

65 C.J. p 76 note 37. 
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their dates,'^^ or time of payment^* or the amount, 
if not known,since plaintiff is not supposed to 
have them in his possession and any misrecital 
would be fatal to his action,^^ and since to require 
a specific description of each note sued on would 
be in effect to preclude plaintiff from bringing 
trover at all.'^® So, also, in an action of trover for 
a bond, it is not necessary to allege its datc,'^^ or 
number,'^* or the name of the person in whose name 
It was Issued,or to recite any jiart of itnor 
need authenticatinn of the bonds he alleged, as it 
would be a matter of defense to show that they were 
not in a condition to be of value ;8i Put it has been 
held that the declaration must show who were the 
parties to the instrument.®- A declaration m trover 
for a deed, although failing to state the names of 
the jiartics tlurcto or the nature or boundaries of 
the estate thereby conveyed, is sufficient after ver¬ 
dict, as it must be taken that everything wa.s proved 
on the trial necessary to enable plaintiff to recover.®3 

Dci,(.ription of property in schedule annexed to 
declaration In at least one jurisdiction, by reason 
of long usage, a description of the property con¬ 
verted may be made in a scbidulc annexed to the 
declaration. The “untechnieality” of so doing, it 
was said, must yield to long usage. 

§ 98. - Value 

It Is gcAierally essential to allege the value of the 
property converted, or at least that the property is of 
some value, but where a proper allegation of the dam¬ 
ages sustained is made, allegations of value are reordered 
unnecessary. 

While It has been held that the declaration in 
trover need not state the value of the thing con- 
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verted, although it is otherwise in detinue,®** it has 
generally been held that it is essential to allege 
the value of the property converted,®® or at least 
that the property is of some value.*'^ It is not 
necessary to allege that the converted property had 
no market value in order to state a cause of action 
for the actual value thereof and it has been held 
that an allegation of the value of the jiroperty,®® 
or that the property was of some value,is ren¬ 
dered unnecessary where the declaration, petition, 
or complaint contains a proper allegation as to the 
amount of damages sustained. 

§ 99. - Ownership, Possession, or Right 

to Possession 

a. Ownership 

b. Possession or right to possession 

c. Time of ownership, po.ssession, or 

right to possession 

a. Ownership 

The declaration or complaint must show In the plain¬ 
tiff a general or special ownership In the property con¬ 
verted at the time of the conversion. 

The declaration or complaint must .show a general 
or special ownership in the property converted in 
plaintiff®^ at the time of the conversion, either by 
direct allegation or necessary inference from facts 
well pleaded.®^ However, it is not necessary to 
negative title in defendant.®® 

Although there is authority to the contrary,®'* it 
has been held that it i.s sufficient to allege owner.shij) 
generally without stating how .such ownership was 
acquired®*' Such an averment is an affirmation of 


72. Mich—Burrows v. Kcays, 37 
Mirh. 430 

NT J —Rereivers of Bank of New 
Brunswick v. Ne*ilson, 15 N.J.l.aw 
337, 20 AmX) C91, 

73. N J.—Rfctiver.s of Bank of New 
Binxnswick v NciLson, supra. 

74. Mich.—Burrows v. Keuys, 37 
Mich. 430. 

65 CJ p 76 note 40. 

75. N.J—Receivers of Bank of New 
Brunswick v. NeiKori, 15 N.J.Law 
33 7. 29 Am D 691. 

76. Mich—Burrows v. Keays, 37 
Mich. d.TO. 

77. Im Y —Pierson v. Townsend, 2 
Hill 5.50. 

Pa—Nciler v, Kelley, 69 Pa. 403. 

78. NT.—Neiler v Kelley, supra. 

79. Pa.—Neiler v. Kelley, supra. 

80. Pa.—Neiler v. Kelley, supra. 

(j.'i C.J. p 77 note 46. 

81. N.T. — Saratoga Gas & Electric 


Light Co V. Hazard. 7 N.T.R 844, 
65 Hun 251. affirmed 24 N.E. 1095, 
131 NY. 677. 

82. NY—Pierson v. Townsend, 2 
1 llill 550. 

83. Pa ,—Weiser v, Zelslnger, 2 
j Teate.H 537. 

84. Me —stinchfleld V. Twaddle, 17 
A. 66, 81 Me. 27.'{. 

85. Va.—Pciirpoint V. Henry, 2 
Wash 192, 2 Va. 192 

86. Ky.—^Pord I.,uml»or & Mfj?. Co 
V. Burt & Brabb Lumber Co., 163 
S.W. 1105, 157 Ky. 706. 

65 C.J. p 77 note 52. 

Beasonabla market value 

In order to recover for conversion, 
pleading must allege reasonable mar¬ 
ket value of property converted — 
Callihan v. Port Worth Well Ma¬ 
chinery & Supply Co., Tex Civ.App , 
88 S.W.2d 1057, error dismissed. 

87. U.S.—Bylund v. Miller, D.CKy, 
13 P.Supp. 137. 
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Cal—Bentley v. Mountain, 124 P,2d 
91, 51 Cal App.2d 95. 

! (.6 C.J p 77 note 53. 

88. Tex.—Wutke v. Tolton, Civ. 
App , 71 S W 2d 649, error refused. 

89. Mont —Klus v. LaJnire, 230 P. 
364, 71 Mont. 446. 

65 C.J p 77 nolo 54 

90. U.S,— Corpus Juris cited in 

Byland v Miller, D C Ky.. 13 P. 
Supp 137. 138 

Cal —Troxler v. Buckner, 68 P. 691, 
J26 Cal. 288. 

91. Ala—Abercrombie v. Pell, 179 
So 371. 235 Ala. 396. 

65 C.J. p 78 note 66. 

98. Ind.—Waters v. IJelagrange, 109 
N.E, 758, 183 Ind. 497, 

93. Ind —Richmond First Nat. Bank 
v. Gibbons, 35 NE, 31, 7 Ind.App. 
629. 

94. Kan.—Kennett v. Peters, 37 P. 
999, 64 Kan. 119, 46 Am.S.R. 274. 

95. Colo.—Casco Mercantile & Trust 
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a fact, and is not open to the objection that it is a 
mere legal conclusion.^6 The precise nature of 
plaintiff’s title, or what are the evidences of it, it 
has been said, are matters of evidence merely;®'^ 
nevertheless, although it has been said that the prac¬ 
tice of setting forth the evidence of facts showing 
ownership is a pernicious one,98 plaintiff may, if 
he sees fit, set forth the facts showing his title and 
right of possession,and if he does so, no express 
averment of ownership is necessary.^ However, 
the averment of f.acts showing ownership must be 
clear and concise to a common intent.^ 

If the pleading purports to state the evidential 
facts, it must state them sufficiently to show a cause 
of action in plaintiff, otherwise it will be fatally de- 
fective.3 A statement of facts from which owner¬ 
ship by plaintiff is necessarily inferred will be suffi¬ 
cient; but ownership must be the necessary and 
inevitable inference from the facts stated."* It is 
not sufficient to allege facts from which ownership 
may be inferred.^ A pleading which alleges facts 
insufficient to vShow ownership is not helped by the 
addition of a general averment of ownership,^' since 
the particular facts alleged will control.^ 


1). Possession or Bight to Possession 

Since title to, or right of property in, a chattel will 
not alone support an action for its conversion, the dec¬ 
laration or complaint must allege that at the time the 
property was converted the plaintiff had possession or 
the right to immediate possession. 

Title to, or a right of property in, a chattel will 
not alone support an action for its conversion, and 
in consequence the declaration or complaint must 
allege that at the time the property was converted 
plaintiff had possession or the right to immediate 
possession^ or state facts from which this will be 
legally inferred,® and an allegation that plaintiff has 
title to the property converted is not sufficient.^® 

c. Time of Ownership, Possession, or Right to 
Possession 

In actions for conversion It is necessary to allege 
ownership, possession, or the right of possession of the 
property convefrted in the plaintiff at the time it is al¬ 
leged to have been converted. 

Ill actions for conversion it is necessary to allege 
ownership, possession, or right of possession of the 
property converted m plaintiff at the time it is al¬ 
leged to have been converted and a complaint 
for conversion which alleges ownership in the 
present tense instead of as of the time of the con¬ 
version is defective,12 since it does not show that 


Co. V. Central Sav. Bank & Tru.st 
Co . 220 1’. 808, 76 Colo. 478. 

Cr. C.J. p 78 luite 61. 

96. Mont —I’alne v, British-Butte 
Minim? Co., 108 P. 12. 41 Mont. 28 

N.Y —Davis v. Hoppock, 13 N.Y Su¬ 
per 264, 

97. Mich.—Warrpn v. Dwyer, 61 N. 
W. 1002, 91 Mich. 411—Harvey v 
McAdams, 32 Mich. 472, 

98. N.Y.—Stall v. Wilbur, 77 N.Y. 
158. 

99. Wash —Stoos.sel v. Van De Van- 
ter, 47 P. 221, 16 Wash. 9. 

6.0 C J p 79 note 6.0. 

Complalut held suffloiesit 
Mont-—Hag'e v. Orton, 175 P 2d 174, 
119 Mont 419, 

1. N.Y.—Decker v. Mathews, 12 N.Y. 
313. 

2. Mont.—Paine v. Bntish-Butte 
Mining Co.. 108 P. 12. 41 Mont. 
28 

At coxtunon law plaintiff could not 
malntuln action for conversion as 
owni'T, and recover as assignee of 
owner—Weber v. West Seattle Hand 
& Improvement Co., 63 P,2d 418, 188 
Wash. 512 

3. Cal.—Imperial Valley Land Co. v 
Globe Grain & Milling Co., 202 1'. 
129, 187 Cal 352 

66 C.J. p 79 note 68. 

Fleadlaff held defective 

In action for conversion of chat- 


tehs. complaint alleging execution and 
delivery by plaintiff to corporate de¬ 
fendant of bill of sale covering the 
chattels and alleging that a subse¬ 
quent bill of sale executed by corpo¬ 
rate defendant in blank, the object of 
which apparently was to reconvey ti¬ 
tle to pl.alntiff or its agents, was de¬ 
stroyed after execution, was required 
to be dismissed on defendant.^' mo¬ 
tion for judgment as not stating a 
cause of action—Pompez Exhibition 
Co V. Flatto, 26 N.Y.S.2d 654, 261 
App Div. 613. 

4. Minn.—Brunswick - Balke - Col- 
lender Co. V. Brackett, 33 N.W. 214, 
37 Minn 68. 

65 C J p 79 note 69. 

5. Mont.—Paine t. Brltlsh-Butte 
Min Co., 108 P. 12, 41 Mont. 28. 

6. Mont'—Paine v. Bntlsh-Butte 
Mining Co., supra. 

65 C.J. p 79 note 71. 

7. Minn —First Nat Bank of Anoka 
V. St Croix Boom Corporation, 42 
N.W. 861. 41 Minn. 141, 

8. U.S—Byland v. Miller, DC.Ky., 
13 F.Supp. 137. 

Mo.—Cammann v. Edwards, 100 S.W. 
2d 846, 340 Mo 1 

Tex—Staats v Miller, Civ.App., 240 
S.W.2d 342. rever.sed on other 
grounds 243 S.W 2d 686, 150 Tex 
681. 

65 C.J. p 79 note 74. 
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9. Mo —CorptiB Juris cited lu Cani- 
mann v. Edw^ards, 100 S.W.L’d 84C, 
848, 340 Mo 1 
65 C.J. p 80 note 76. 

19. P.a.'—Soott V Zuroski, 27 Pa 

Dist. & Co 618, 37 Lack Jur. 109 
65 C.J. p 80 note 77. 

11. IT S — Corpus Juris quoted in 

United .States v. I'lemlng, D.C Iowa, 
69 P"' Supp 252, 25S 

Ariz.—Corpus Juris quoted la Levan- 
doskl v. Ford, S3 P 2d 281, 283. 62 
Ariz 454. 

Or.—('’ross v. Campbell, 14G P.2d 83, 
173 Or 477. 

65 C.J. p 80 note 79. 

“On or about” a oertoia date 

Complaint alleging that “on or 
about” a certain dkite plaintiff was 
owner and entitled to possession of 
certain property and that on or about 
that day defendants wrongfully de¬ 
prived plaintiff of the property and 
converted property to their own u.se 
sufficiently alleged plaintiff’s owner¬ 
ship at time of conversion, where de¬ 
fendants were not misled and suffi¬ 
ciency of complaint was not chal¬ 
lenged by motion or demurrer,—Cross 
V, Campbell, supra, 

13. Kan,—^Kennett v. Peters, 37 P. 

991), 54 Kan. 119, 45 Am S R. 274. 
Minn—Smith v. Force, 16 N.W. 704, 

I 31 Minn. 119. 
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plaintiff was the owner or had any special interest 
in, or possession of, the property at the date of the 
conversion.It is not necessary to alleg'e that 
plaintiff was the owner and entitled to possession 
of the property at the time of the commencement of 
the action but an unnecessary allegation of this 
character will not vitiate a complaint which alleges 
ownership or right of possession in plaintiff at the 
time of the conversion. 

§ 100. - Property Subject of Conversion 

The declaration, petition, or complaint must show 
that the property allegedly converted was personal prop¬ 
erty. 

Ill trover for the conversion of a building, plain¬ 
tiff must specifically aver a state of facts showing 
that it IS personal property, since the law presumes 
that a building located upon a tract of land is a 
part of the land it occupies, and is therefore real 
property.It has accordingly been held that a 
jietition in trover for conversion of a building 
erected on leased lands under agreement for its 
removal by the lessee at the expiration of the lease 
and on payment of rent, not alleging performance 
of such conditions, is insufficient to state a cause 
of action. 

§ 101. - Conversion 

a. Necessity 

b. Requisites and sufficiency 

a. Necessity 

Sincd the conversion of property is the gist of an 
action of trover, it is indispensable that the declaration, 
petition, or complaint should allege a conversion by the 
defendant. 

Since the conversion of property is the gi.st of an 
action of trover, it is indisjicnsablc that the declara¬ 


tion, petition, or complaint should allege a conver¬ 
sion by defendant,cither by direct averments of 
a conversion or by stating facts from which a con¬ 
version will be legally inferred.'!^ Merely alleging 
a breach of contract,or a trc.spass,2l without al¬ 
leging a conversion, is insufficient. 

b. Requisites and Sufficiency 

(1) In general 

(2) Characterizing act as wrongful, un¬ 

lawful, fraudulent or deceitful 
(.3) Time and place of conversion 
(4) Loss of goods and finding by defend¬ 
ant 

(1) In General 

While averments as to conversion must be definite 
and ce<rtaln, no particular form of words is essential in 
alleging a conversion, providing the fact of the conver¬ 
sion is sufficiently stated, and it has been generally held 
sufficient to allege in general terms that the defendant 
converted the plaintiff’s property. 

In accordance with general principles of pleading, 
the averment as to the conversion must be definite 
and certain,22 and it is not sufficient to allege con¬ 
version infercntially.23 Indefiniteness and uncer¬ 
tainty, however, cannot be taken advantage of on 
general dcmiirrer,2< Nevertheless, no particular 
form of words is es.scntial in alleging a conversion, 
provided the fact of the conver.sion is sufilicicntly 
stated 2& It has very generally,26 but not universal¬ 
ly,27 been held that it will be sufficient to allege 
in general terms that defendant converted plainliff’s 
property, and that it is not necessary to allege the 
specific act or acts which constitute the conversion, 
or the means by which it was accomplished. Thus 
was the rule at common law, and the codes have 
not changed it.2^ 


13. Kan—Konnott v Peters, 37 P. 
999. 54 Kan. 119. 45 Am S.R. 274. 

14. Mont —Balxvjck v. Caldwell, 56 
P 1081, 22 Mont 460, 401. 

65 C.J p 80 note 82. 

15. Minn—Ncirthne.s.s v, Ilillestad, 
91 N W 1112, 87 Minn. 304, 307. 

€5 C J p 81 note 83. 

16. Ok! —.Shelton v Jone-s. 167 P 
458, 66 Okl 83, L.RA.1918A 830. 

17. Okl.—Shelton v. Jones, supra, 

18. Mont.—Radosevich v. Entile, 111 
P 2d 299, 111 Mont. 504. 

65 C J. p 81 note 8 8 

Conversion as pfist of action of trover 
see supra § 63. 

19. Tex —Field V, Davls, Civ.App., 
.32 SW. 71. 

Sulllcu-ncy see Infra SS 134-137. 

20. U S —Krueger Corp v Detroit 
Trust Co. C A Mich, 210 F.2d 162. 


N J.—Mi-rcantilo Co-operative Bank 
V. p’rost, 41 A 685, 62 N J Law 476. 
21. NT—Bern.stein v. Wariand, 67 
NTS. 444. 33 Miac. 280. 

^ 22. Cal —Michaels v. Mulholland, 
252 P2d 757, 115 Cal.App.2d 563 
Wyo—Cone v. IvJnson, 33 P. 31, 35 
P 933, 4 Wyo. 203. 

23. Mo—Perry v. Musser, 68 Mo. 
477. 

24. Cal—Ilalgler V. Donnelly, 117 
P 2d 331. IS Cal.2d 674. 

Wyo— Cone V. Ivlnson, 33 P, 31, 35 
I’. 933. 4 Wyo. 203. 

25. Or—^Wllliams v. International 
IIarve.ster Co., 141 I'.2d 837, 172 Or. 
270. 

65 C J. p 81 note 96 
Coxuplolnt held Buffleient 
Colo—Melnick v. Bowman, 79 F 2d 
368, 102 Colo. 384. 

Ind—Selp V. Gray, 83 N,E.2d 790. 227 


Ind. 52—Kroeg-(>r Laundry <& Dr.\ 
CleaiH'r.s V. Williams, 47 N E,2d 612, 
221 Jnri 299 

Kan- Pratt v Barnard, 154 P 2d 133, 
159 Kan 255 

Kv—f’funmcrcial Credit Corp. v. 

Tackett, 24 9 S W 2d 43. 

Mo —-TlviH.sey V. Ellerinan, App., 215 
S W.2d 38. 

Tex— Dean V. Thompson, Civ.App. 
213 S.W 2d 327, error refused no 
rever.‘^ii)](' error—Wallace v. Ren- 
fnie. Civ.App., 124 8.W.2d 466, er¬ 
ror dismks.sed, judgment correct. 

26. Del—Drug, Inc, v. Hunt, 168 
A. 87. 6 W’.W.Harr. 339. 

65 C J. P 81 note 97. 

27. Conn —^Healey v. Flamrala, 113 
A 449, 96 Conn. 233. 

65 C J. p 82 note 98. 

28. N.Y.—Decker v. Mathews, 12 N. 

T. 313. 
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Nevertheless, unless it is forbidden by statute,29 
and althoup^h it has been characterized as a “perni¬ 
cious practice,’'39 plaintiff may, if he prefers to do so, 
state the facts which constitute the conversion,in 
which event, if the facts so stated show a coiuer- 
sion, the declaration or complaint will he sufficient 
without characterizing such .icts as a conversion or 
allcj^ing: in direct and positive terms that the prop¬ 
erty was converted 3- A complaint which not only 
alleges that defendant converted plaintiff’s property, 
hut sets out specific acts sufficient to constiliitc a 
conversion, is not objectionable.33 

If, however, the complaint jnirports to set out the 
acts constituting the conversion, it will he fatally 
defective when all the facts stated therein, if true, 
will not warrant a recovery and this is true al¬ 
though in addition thereto the pleading contains a 
general averment that there was a wrongful con¬ 
version. The specific facts alleged will control the 
general averment,35 unless the statement of eviden¬ 
tial facts IS forlmhUn by statute, in which case the 
evidential matter alleged must be ignored and the 
complaint held sufficient.36 If the pleader elects 
to state the facts constituting the conversion, he 
should state the facts concisely without the addition 
of irrelevant or redundant matter; and if such mat¬ 
ter is inserted in the pleading, it will be stricken or 
regarded as surplusagc.37 

(2) Characterizing Act as Wrongful, Unlaw¬ 
ful, Fraudulent, or Deceitful 

The approved form* of declarations In actions for 
conversion usually recite that the act was wrongfully or 
unlawfully done, although such an averment is not a 
necessity, since a charge that a person converted per¬ 
sonal property belonging to another is a charge by im¬ 
plication of an unlawful act. 
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The approved forms of declarations in actions for 
conversion, it has been said, usually recite that the 
act was wrongfully or unlawfully donc.33 Such an 
averment, however, is unnecessary,^® since to charge 
a person with converting personal property belong¬ 
ing to another is to charge him by implication with 
an unlawful act,40 and if such allegation is made, 
whether considered a mere conclusion of law^t or 
not,42 it may he rejected as surplusage and the 
pleading upheld if otherwise it sufficiently states a 
conversion. On the other hand, if the complaint is 
otherwise insufficient to charge a conversion, a 
characterization of the act alleged as wrongful will 
not help it.43 

Fraud. It is not necessary to characterize the act 
of conversion as fraudulcnt^^ or deceitful,49 since 
it is immaterial m an action for conversion wheth¬ 
er the property be converted innocently or know¬ 
ingly.4 «> 

(3) Time and Place of Conversion 

Whlla It may depend on the statutes as to whether 
an allegation as to the time of conversion is necessary, 
It is generally held that the time should be alleged, but 
it IS not essential to allege the precise time of the con¬ 
version. Allegations as to the placd of conversion may 
be necessary. 

In trover time is not of the esscncc.47 Where so 
provided by statute, it is not necessary to allege the 
time of the conversion ;48 and it has been held that 
no allegation as to the time of conversion is neces¬ 
sary, although there is no statute so providing, the 
view being taken that the failure to show that the 
action was brought within the statutory period is 
a matter of defense ;49 however, it has generally 
been held that the time of the conversion should be 


29. Colo—Ii'irst Nat. Hunk of Taos, 
N. M. V. Rooth, ZS.'i 1\ 570, 77 Colo 

30. N.Y—Stall V. Wilbur, 77 N.T, 
158. 

31. Del.—DruK, Iik . v. Hunt, 168 A 
87, 6 W.W.llarr 339. 

<!5 C.J. p 82 note 3. 

32. Mo—Ilattol V. Ciawford, 69 Mo. 
215. 

XY—Thompsem v Vroinan, 21 NY. 
S. 179, <>C Hun 215. 

33. Or.—tiaboriie v. Eldriedge, 280 
P. 497, 130 Or. 385. 

34. Ala—S. H. Pope & Co, v Union 
Warehou.se Co, 70 So. 159, 195 Ala 
309. 

C5 C.J. p 82 note 6 

35. Minn—Kendall v City of Du¬ 
luth, 6C N.W 1150, 01 Minn. 295. 

65 C.J. p 82 note 7. 


36. Colo—First Nat. Bank of Taos, 
N. M. V. Booth. 236 P. 570, 77 Colo 
122 

37. Cal.—^Woodham v. CUne, 62 P, 
822, 130 Cal. 497. 

65 C J. p 82 note 9. 

38. Minn —Cordill v. Minnesota F.le- 
vaUir Co. 95 N.W. 306. 89 Minn. 
442 

Mo—McDonald v. Mangold. 61 Mo. 
App 291. 

39. Minn—Cc»rdill v. Minnesota Ele¬ 
vator Co„ 95 NW. 306, 89 Minn. 
442. 

65 C J. p 82 nolo 12 

40. U.S— Corpus Juris cited lu 

Hyland v Miller, D C.Ky., 13 F. 
Supp 137, i:5S 
65 C.J p S3 note 13. 

41. Mich—Williams v. liaper, 34 N, 
W. 890, 67 Mich. 427. 
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42. R C.—Nance v. Georgia, C. & N. 
R Co., 14 SE 629, 36 S.C. 307. 

1 65 C J p 83 note 16 

43. Cal—Tnscony v. Orr, 49 Cal. 

I 612—Haird v. (Usheski, 283 P. 321, 

I 102 Cal App. 452. 

G5 C J. p 83 note 16. 

44. US —^Krueger Corp. v. Detroit 
Trust Co. C A Mich, 210 F 2d 152. 

65 C.J p S3 note 17, 

45. Colo.—Ben.son v. Eli, 66 P, 460, 
16 Colo.App 494. 

46. Colo—Platt V. Walker. 196 P. 
190. 69 Colo 584 

Intent generally see supra S 7. 

47. Ala—Atchley v. Wood, 61 So,2d 
705. 25.5 Ala 227. 

48. Fla—Leon v. Kerrison, 36 So. 
173, 47 Fla. 178 

65 C.J. p 83 note 21. 

49. Pa—George v. Graham, 1 Phila. 
69. 



89 C.J.S. 


TROVER & CONVERSION §§ 101-102 


alleged and statutes may expressly require 
It IS not essential that the precise time of the con¬ 
version should be alleged.52 Every action for con¬ 
version, it has been said, must depend on its own 
particular facts as to how certain and definite an 
averment of the time of the conversion can be 
made.®® It is necessary, and also sufficient, to state 
that the conversion occurred at a time prior to the 
commencement of the suit and within the time lim¬ 
ited by statute for bringing actions of this char¬ 
acter.®* 

Place, While it may be necessary to allege the 
place of conversion as an element of the cause of 
action,®® exactness in the statement of tlie place of 
the conversion is not a condition precedent to the 
right to recover for the conversion.®® 

(4) Loss of Goods and Finding by Defendant 

It Is no longer necesaary to allege that the property 
in suit was lost by the plaintiff and found by the de¬ 
fendant. 

The action of trover was in its origin an action 
to recover damages against a person \vho had 
found goods and who had refused to deliver them 
on demand to the owner, as discussed supra § 64; 
but by a fiction of law this action was at length per¬ 
mitted to be brought ag«unst any person who had 
in his possession, by any means wdiatever, the per¬ 
sonal property of another and wdio used it or re¬ 
fused to deliver it to the owner, the gist of the ac¬ 
tion being the conversion and, in consequence, 
it is not necessary to allege that the property in suit 


was lost by plaintiff and found by defendant.®* 
Such an averment is immaterial and not travers¬ 
able.®* 

§ 102. - Demand and Refusal 

Where conversion Is In terms alleged. It Is not neces¬ 
sary that the declaration, petition, or complaint should 
also allege that a demand was made on the defendant 
for the property before instituting the suit and that he 
refused to deliver It. 

Where conversion is in terms alleged, it is not 
necessary that the declaration, petition, or complaint 
should also allege that a demand was made on de¬ 
fendant for the property before instituting the suit 
and that he refused to deliver it,®* and this principle 
applies although it may be necessary to show a de¬ 
mand and refusal for the purpose of establishing a 
conversion.®! This is on the theory that the 
ultimate fact to be pleaded is the conversion,®* and 
that the demand “is not a matter of pleading but 
of evidence.”®* Nevertheless, if the complaint 
shows, that the possession was originally rightful, 
])laintiiT must then aver a demand,®* or something 
to obviate the necessity of a demand;®® but it has 
been held that this requirement is satisfied by allej»- 
ing in general terms a wrongful conversion of the 
property by defendant to his own use ®® 

Tf the complaint assumes to set out the facts con- 
.stiluting a conversion, and the facts so stated do 
not show a conversion in the aliscnce of a demand 
and refusal, the conijilaint will be fatally defective 
if it fails to allege a demand and refusal;®* and 


60l Okl.—^May v. City Nat. Dank & 
Trust Co. 268 P 2d 946. 

Pa.-—Liquld Carbonic Corp. v. Mer- 
vlne, Com.PI., 4 Monroe LR 117. 

11.1.—-Dimon V. O’Connor, 106 A 2d 
609. 

Tex—Callihan v. Port Worth Well 
Machinery & Supply Co, CivApp, 
88 S.W.2d 1067, error dismissed 

65 O.J. p 83 note 23. 

61. Ala—Tallassee Falls Mftr Co. 
V. First Nat. Bank of Alexander 
City. 49 So. 246, 169 Ala. 316. 

65 C.J. p 83 note 24. 

66. U.S.—CummlnRB v. Orelf Bros. 
Cooperaere Co., CA.Ark., 202 F.2d 
824. 

Ala—Atchley v. Wood, 61 So 2d 705, 
266 Ala. 227. 

Or.—Cross v, Campbell, 146 P.2d 83, 
173 Or 477. 

66 C.J. p 83 note 26. 

63. Ala.—Abercrombie v. Pell, 179 
So. 871, 236 Ala. 396—Howton v. 
Mathias. 73 So. 92, 197 Ala. 457. 

64. Ala.—Howton v. Mathias, supra. 

66 C.J. p 83 note 27. 

55. Okl.—May v. City Nat. Bonk & 
Trust Co.. 266 r.2d 946. 


RI—^rwmon V. O’Connor, 106 A.2d 
609. 

Tex—Callihan v Fort Worth Well 
MnchlniTy & Supply Co, Civ App., 
88 H.W 2d ] 057, orror dismissed. 

66. U S —<lunimin 4 Ch v tlreif Bros 
Cunpcrase Co., C.A.Ark, 202 F 2d 
824. 

67. Pa—^rearIAs.sur Co v. National 
Ins. Aponcy. 28 A.2d 334, 150 Pa. 
Super. 265, reheard 30 A.2d 333, 161 
Pa Super. 146. 

68. Ill.—Kcrwln v. Balhatchetl, 147 
Ill App 661. 

66 C.J p 83 note 30 

59. N.T.—Bumhnm v. Pidcock, 66 N, 
Y.S 806. 33 Mihc 65. alllrmed 68 
N.ys 1007, 68 AppEMv. 27,1. 

Okl.—Robinson v Peru I’low ft 
Wheel Co, 31 P. 988. 1 Okl. 140. 

60. Idaho.—Klam v. Koppol. 118 P. 
2d 729. 63 Idaho 171. 

in —(’onirounltv Acceptance Corp, v 
Falzunc, 98 K.B lid 788, 343 Ill.App 
268. 

Or—Cross v. Campbell, 146 I’2d 83, 
173 Or. 477. 

65 C J. p 84 note 33. 
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61. Cal —DaKifctt v. Gray, 42 P. 5G8. 
110 cm. 169. 171. 

06 C J. p 84 nolo .'ll 

63. Ky-—Joseph Qoldberifcr Iron Co 
V, CincinnHll Iron & Stool Co., 154 
,S.W. 374, l.'i'l Ky 20, 24, 

Ohio—IbJtimon* & O. R Co v 
O’Donnell. 32 N.E 476, 49 Ohio St 
489, 34 Am .SR 679, 21 BRA 117 

63. NT—Cniler v ElRhth Ward 
Bank, 67 N y..S. SOU. 302, 33 Mmc 
128. 

66 C J p 84 note .36 

64. Colo—Rarkhausen v. Bulklcy, 11 
P.2d 220, 90 Colo 668. 

Idaho—<Klam v. Koppel, 118 P.2d 729, 
63 Idaho 171. 

65. Or—Jeffries v. Pankow, 223 P. 
745. 229 1’ 90.1, 112 Or. 439. 

66 C J. p 84 note 38. 

66 . Mo—Knlpper v. Blumcnthal, 18 
S W. 23. 107 Mo. 665. 

67. Minn.—Kendall v. City of Du¬ 
luth. 66 N.W. 1160. 64 Minn. 296. 

OomplalSit held iasniBcient 

N.y. —Kearns v. Citizens NaL Bank 
of Potsdam, 37 N.Y.S.2d 197, 364 
AppDlv. 976. 
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this is true although the complaint contains a gen¬ 
eral averment that defendant converted the prop¬ 
erty, since the specific facts alleged will control the 
general averment.®^ If plaintifif alleges a demand 
and refusal, but omits to aver a conversion, the 
declaration is insufficient, the demand and refusal 
being only evidence of a conversion.®^ 

Alternative allegations. A complaint may allege 
an unlawful taking and conversion of personal prop¬ 
erty in one paragraph, and in another plead that, if 
it should appear that the taking was lawful, then 
the conversion occurred through a refusal to sur¬ 
render the property.”^® 

Definiteness and certainty. If a demand and re¬ 
fusal are alleged, the averment should be definite 
and certain,'^'! but an insufficiency of a pleading in 
this regard cannot be reached by a general demur- 
rer.72 

§ 103. - Damages 

a. In general 

b. Special damages 

c. Exemplary, punitive, or multiple dam¬ 

ages 

d. Election between value at time of con- 

ver'^ion and highest market value 

a. In General 

In an action for conversion, the declaration or petl. 
tion should sufficiently allege the damages sustained. 

In an action for conversion it is usual, although 
not always necessary, to allege that plaintiff was 
damaged m a certain sum.72 A declaration or com¬ 
plaint which fails to show that the property w^as 
of some value, or that plaintiff had been damaged 
by reason of the unlawful conversion, is insuffi- 
cient.74 A declaration, petition, or complaint which 


alleges the value of the property without alleging 
that defendant sustained damages in a particular 
amount is sufficicnt,75 although it has been said 
that it is proper and better pleading to aver that 
the conversion is to the damage of the owner.7® 

Interest. Where interest is recoverable only as 
damages and not by reason of some statutory provi¬ 
sion, the petition must demand interest.77 It has 
been held, however, that, where the damages prayed 
for largely exceeded the amount recovered, inter¬ 
est may be recovered, although it was not specifically 
prayed for.7^* 

Amount recoverable as limited by amount claimed. 
Plaintiff cannot recover an amount of damages larg¬ 
er than the amount he has claimed.79 

b. Special Damages 

In order to recover special damages In an action for 
conversion, such damages must be specially pleaded. 

In accordance with general principles governing 
the law of damages, if it is sought to recover spe¬ 
cial damages in an action for conversion, such 
damages must be specially pleaded,^® and the amount 
stated.^^ In an action of conversion, it has been 
held that a claim of damages for injuries to a buy¬ 
er’s credit and reputation by a forcible entry and 
taking of goods from the buyer’s store by the seller, 
whose title to some of the goods the buyer admitted, 
must be considered as a whole on a general demurrer 
to the petition, and that a demurrer is properly sus¬ 
tained.^2 

c. Exemplary, Punitive, or Multiple Damages 

The facts authorizing a recovery of exemplary or 
punitive damages must be pleaded. 

In accordance with general principles governing 
the law of damages, exemplary or punitive dam¬ 


es. Minn.—Kendall v. City of Du¬ 
luth. GG NW. 150, C4 Minn. 295. 

69. Cal.—Aahlon v. Heydonfeldt, 6G 
T'. 624. 124 Cal 14. 

X H —WalriPs v. I’lerce, 3G N II 232. 

70. Tex.—Bryden v. Croft, Civ.App., 
4(; S W. 853. 

71 . Pleading' held anffleient 

Cal —Faxilkner v. Fir.st Nat. Bank, 
G3 P. 4G3, 130 Cal. 258—Gongcr v. 
Albers. 202 P.2d £G9, 90 Cal.App 2a 
52, 

72. Wash—Howard v. Seattle Nat. 
Bank, 38 P. 1040, 39 P. 300, 10 
Wash. 280. 

73. Arlz—Andersen v. Thude, 25 P. 
2d 272. 42 Arlz. 271. 

74. Tex.—^Wende v. Goza, Civ.App., 
25 S.W.2d 184. 

65 C.J. p 86 note 49. 


Allegations sounding’ in contract 

Complaint, which mentioned con¬ 
version but alleRed mea-suro of dam- 
agr.s in contract, stated action in 
contract and %\u.s therefore insuth- 
cicnt—Minez v. Merrill, D.C.N.Y., 43 
F.2d 201. 

75. Cal.-—Meyer v. Thomas, 63 P.2d 
1176, 18 Cal App.2d 299. 

66 C J p 84 note 47. 

76. Ind.—Itjan v. Plurley, 21 N.E. 
463, 119 Ind. 115. 

Allegation as to value see supra fi 
98 

77. Tex.—^Hick.s Rubber Co., Dis¬ 
tributors, V. Stacy, Civ.App., 133 
S.W.2d 249. 

05 C J. p 85 note 50 

78. U.S.—New Dunderberg Min. Co. 
V. Old. Colo., 97 F. 160. 38 C.C.A. 
89. 


[79. Conn—'Hannon v. Bramley, 32 A. 
33G, C5 Conn. 193. 

80. N.H.—Gove v. Watson. 61 N.H. 
136. 

Okl.—Anthony v. Sapulpa Motor Co., 
20 P.2d 172, 162 Okl 263. 

66 C.J. p 85 note 56. 

TTsable value of personalty con¬ 
verted constitutes "special damages." 
—Anthony v. Sapulpa Motor Co., su¬ 
pra. 

Petltiou held iusuffleient 

Tex—Lon© Star Finance Corporation 
V. Davis, Civ.App., 77 S.W.2d 711. 

81. Mont.—^Williams v. Gray, 203 P. 
624, 62 Mont. 1. 

82. Tex.—^Askey v. Oliver Chilled 
Plow Works, Clv.App., 67 S.W.2d 
210, error dismissed. 
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ages are not recoverable in an action for conver¬ 
sion unless the facts authorizing the recovery of 
such damages are pleaded.®^ It is necessary to al¬ 
lege that the acts were willful or malicious or 
oppressive but a complaint which alleges the 
willful and malicious taking of property and the 
refusal to return it after repeated demands is suffi¬ 
cient to warrant exemplary damages as for mali¬ 
ciously retaining the property after demand.®^ A 
petition in an action for the wrongful seizure of 
household furniture which alleges the seizure of 
enumerated articles, and which sets forth insulting 
language of defendant and his agent at the time of 
the seizure, and which avers that defendant and 
his agent made divers other insinuations and charg¬ 
es, is not objectionable for failing to set forth with 
sufficient particularity the insulting language com¬ 
plained of.86 

Double or treble damages. To entitle one to re¬ 
cover double or treble damages for a conversion, 
under a statute providing therefor, he must make 
a demand therefor in his declaration or complaint,^^ 
and allege that he bases his claim on the statute,*8 
in order to give notice to defendant of the extent 
to which he claims otherwise only actual dam¬ 
ages are recoverable. 

d. Election between Value at Time of Conver¬ 
sion and Highest Market Value 

An election to take the value of the prop«*rty at the 
time of Its conversion or its highest market value be¬ 


tween the time of the conversion and the r^urn of the 
verdict may be made orally In open court. 

Election to take the value of the property at the 
time of the conversion or its highest market value 
between the time of the conversion and the return 
of the verdict need not be pleaded but may be 
made orally in open court.^^ An allegation that 
when the property was taken it was of a specified 
value IS not an election to claim as the measure of 
damages the value of the property at the time, with 
interest, rather than the highest market value be¬ 
tween the conversion and verdict, without interest. 

§ 104. - Construction 

The general rules governing the construction of 
pleadings in civil actions are applicable in determining 
whether a cause of action for conversion is alleged. 

Rules governing the construction of pleadings in 
civil actions generally are applicable in determining 
whether a cause of action for conversion is al¬ 
leged, 83 or in the construction of pleadings charg¬ 
ing a conversion.®^ 

§ 105. -Amendments 

The general rules governing amendments of decla¬ 
rations or complaints in civil actions apply in actions for 
conversion. 

The general rules governing amendments of dec¬ 
larations or complaints in civil actions apply in ac¬ 
tions for con version.85 Amendments adding an al¬ 
legation of conversion,®® and changing the descrip- 


83. Wash.—v. Nfthercutt, 4.5 
P. 44. 14 Wash. 582, 53 Am.S R. 
892 

<35 C J. p 85 note 60. 

PlesdixLg* held BOflLoie&t 

Idaho.—^W’’illlams v. Bone, 259 P.2d 
810. 74 Idaho 185. 

Ohio —^Armstrong v. Peldhaus, 93 N. 
K.2d 776, 87 Ohio App. 75. 

Special exceptiost 

In trover action, where pleadings 
■on issue of exemplary damag'es were 
defective and meag-er, the vice was 
subject to an attack by special ex¬ 
ception rather than general demurrer. 
—’Nahm v. J. R. Fleming & Co, Tex. 
Clv.App., 116 S.W.2d 1174. 

84. Tex.—^Walker v. Farmers' & 
Merchants' State Bank of Winters, 
C1V.APP., 146 S.W. 312. 

Wash.—^i'lsh v. Nethercutt, 46 P. 44, 
14 Wash. 682, 53 Am.S.R. 892. j 

■Complamt held enJieieat 

(1) Where complaint, after alleg¬ 
ing that defendants wrongfully de¬ 
prived plaintiff of his property, al¬ 
leged that defendants wrongfully 
and maliciously converted property 
to their own use and that defendants 


acted maliciously and were guilty of 
wanton disregard of rights and feel- 
Ing.s of plaintiff, the complaint suffi¬ 
ciently alleged circumstances of con- 
ver.sion to justify recovery of pun¬ 
itive damages^.—Cross v. Campbell, 
U6 r.2d 83. 173 Or. 477. 

(2J Allegations for exemplary dam¬ 
ages are sufficient when property in 
the possession of plaintiff is alleged 
to have been wrongfully obtained by 
another by malicious misrepresenta¬ 
tions with a fraudulent intention, 
purpose or scheme and plan to con¬ 
vert the same to defendant’s own 
' use and benefit.—^Wilson v English, 
j Tex.Cjv.App., 144 S.W.2d 946. 

85. Mont—Shandy v. McDonald, 100 
P, 203, 38 Mont. 393. 

86. Tex.—^Souther v. Hunt, Civ.App., 
141 S.W. 359. 

87. N.T,—^Rock V. Belmar Contract- 
I Ing Co., 252 N.T.S. 463. 141 Mlsc 

242. 

88. N.T.— IB^royrn v, Brlatol, 1 Cow. 
176. 

65 C.J. p 85 note 66. 

89. N.T,—Brown v. Bristol, supra. 
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90. Or—.Springer v. Jenkins, 84 P 
4 79, 47 Or. 602. 

91. Cal—7>otta v. Paxton, 153 P 
957, 17 Cal. 493. 

92. Okl.—Funk v. Hendricks, 10*5 P. 
352, 24 Okl. 837. 

93. Kan—'Blackwell v. Blackwell, 
129 P. 173, 88 Kan. 495. 

'65 C.J. p 86 note 72. 

JDemand held not sotuidlng- In con- 
version 

Denuind in complaint that defend¬ 
ants deliver certificate for stock or 
pay plaintiff value thereof a-ssessed 
as of date determined by law did 
not sound in conversion but was anal¬ 
ogous to demand in replevin action. 
—-Satterwhite v. Horrlman Nat. Dank 
& Trust Co. of City of New York, D. 
CN Y.. 13 F.Supp. 493. 

94. Ala.—Mattingly v. Houston, 62 
So. 78. 167 Ala. 167. 

65 C.J. p 86 note 73. 

96. Me—Nickerson v, Bradbury, 34 
A. 521, 88 Me. 693. 

66 C.J. p 86 note 76. 


96. Me.—Lord v. Pierce, 33 Me. 350. 
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tion of the property,are permissible. Amend¬ 
ments may be allowed in respect of the date®* and 
place®* of the conversion, and the value of proper¬ 
ty,^ and to correct the names or descriptions of the 
parties plaintiff;* and amendments by inserting an 
allegation of demand,* or correcting allegations of 
demand not sufficiently positive and direct,^ are per¬ 
missible. An amendment alleging that the conver¬ 
sion was willful and malicious is permissible,^ as is 
an amendment before trial reducing the amount of 
damages claimed.® However, as in other actions, 
plaintiff v^rill not be permitted by an amendment to 
introduce an entirely new cause of action.^ 

§ 106. Plea or Answer 

a. In general 

b. Under the codes 

a. In General 

At conmion law the genefr'al Issue In trover ft the 
plea of not guilty, which denies all which the plaintiff. 
In legal effect, alleges in the declaration, namely, prop¬ 
erty in himself and an illegal conversion by the de¬ 
fendant. 

At common law the general issue in Injver is the 
pica of not guilty.* It denies all which plaiiitifT, 
in legal effect, alleges in the declaration, namely, 
property in himself and an illegal conversion l>y de¬ 
fendant.® A special plea which amouiitii 1o the 
general issue is bad on special dcnuirrer.io There 


is a line of authority which repudiates all special 
picas in trover going to the original cause of ac- 
tion.*'! A release is a proper subject of a special 
plca,i* and it has been recognized that, in addition, 
the statute of limitations^* and a former rccovery^^ 
may be specially pleaded. 

However, it has been recognized by other au¬ 
thorities that defendant may admit the projierty in 
plaintiff and the conversion alleged in the declara¬ 
tion and justify the conversion,^^ or plead a special 
defense denying cither the property or jiossession of 
plaintiff or the conversion,'^® Jilthough it has been 
held that a special pica showing either property out 
of plaintiff or that there was no conversion, or 
showing both facts, would be bad on si)ecial demur¬ 
rer as amounting to the general issue,^7 and that 
a special pica denying the conversion,^* or plain¬ 
tiff's i)roi)erty,^® or setting up title in defendant*® 
or in a third person,*^ or which shows merely a 
lawful receipt of the goods,-* or to the effect that 
defendant was not indebted to plaintiff,** is bad. 
The only legitimate plea, in any of these cases, it 
has been said, is the general issue.** In any event 
a special plea is good which admits that there once 
was a cause of action and sets up subsequent matter 
in discharge or avoidance.*® Where plaintiff al¬ 
leges wTongful conversion after dcfcnilant obtained 
the property, defendant may plead the manner in 
w’hich po.sscssion was obtained.*® A plea admitting 


87. Kan—(Emporia Nat. Bank v. 
Layfeth, 64 P. 973, 63 Kan. 17. 

66 C J. p 86 note 77. 

98. TT S.—Corpofl Jorla oltad la 

CunimlnRrt v. Orcif Bros. Cooppr- 
afce Co, CA Ark, 202 F 2d 824. 827 

Mifh—Uuiirontce Bond & Mortgoj^c 
Co. V. Hildlng. 224 N.W 613, 246 
Mirh. 3.34 

64 C J. p 8S note 78. 

99. US—Oorpaa Jurlf oltsd la 

OuninnnirH v. Groif Broa. Cooper- 
affc Co , C.A.Ark. 202 F.2d 824, 827. 

Conn—Naah v. Adams. 24 Conn. 33 

1. WlB.—^IIompfTur V. Duress, 13 
Wia 603. 

66 C.J. p 86 note 80. 

8. Mieh.—^Flnal V. Backus, 18 Mich, 
218. 

65 C.J. p 86 note 81. 

3. Wash — Hulbert v. Bmckett, 36 P 
264, 8 Wash. 438. 

4. Wash—^Howard v. Seattle Nat, 
Bank, 38 P. 1040, 39 P. 100, 10 
Wash. 280 

6. N.y.—Wilde V. Ilpxter, 60 Barb 
448. 

6. Nev.—Carlyon v. Louinan, 4 Nov 
156. 

7. Mo—^Nlckorson v. Bradbury. 31 
A. 621, 88 Me. 693. 

66 aj. p 86 note 87. 


& l<’la—Oarrelt v American Fruit 
Cimwcrs 186 So 269, 135 Flo. 398 
Til —Alin Ill'll V. Fox. 275 III App 692 
65 C J p 87 note 

9. NY.—Hurst v. Cook. 19 Wend 
463 

Teiin ■— A, Creenor & Sons v. South¬ 
ern By. Co, 290 S W. 988, 355 Tenn 
486. 

10. NT—Kennedy v. Strons, 10 
Johns 289. 

65 CJ p 87 note 98 

H. NY—Hurst V. Cook. 19 Wend 
463. 

I la. N.Y —Hurst V. Cook, supra 

13. Ark—Vaden v. Bills, 18 Ark, 
356. 

N.Y.—Hurst v. Cook, 19 Wend. 463. 

14L Ind—'Picquet v, McKay, 2 
Blnekf. 465. 

66 C.J. p 87 note 6. 

IB. Mo—Fry v Baxter. 10 Mo. 302 
65 C -T. p 88 note 6. 

Full dsfaaM 

(1) In trespass and trover, plea of 
Justlflcntion must sft forth matter 
which, if proved, would constitute 
full defense to action.—Bn an v. 
Day, 161 SO. 854. 228 Ala. 91. 

(2) So much of defendant’s plea In 
action of trover and conversion and 
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trospasB do boms a&portntis as aver¬ 
red justiflention of defeiidn ill’s takim; 
of oianKes from trees on plnintilT’s 
land under contract with plaintilT 
stated complete delense.—<JaiTPtt v 
American Fruit Growers, 186 So. 269, 
135 Fla. 398. 

16. Del,—Carey v. l>axcy, 6 Del, 446. 

17 . NY—^Ilurst V Cook, 39 Wend 
463. 

1& Iiid —Coflin V. Anderson, 4 

Blnekf 395 
65 C J. p 88 note 9 

19. Ind—Coflin v. Anderson, supra 
65 C.J. p 88 note 10 
90. Vt.—Turner v. Waldo, 40 Vt 
61. 

21. N.T,—^Murst v. Cook, 19 Wend. 

I 463. 

22. Ind,—Coflin v. Anderson, 4 

Blackf. 305. 

23. Alii—^W’omniock v. Davis, 163 
So. 611, 228 Ala 362 

24. Ind—Coflin v. Anderson, 4 

BJaikf .‘tO.'i 

95. N.y. —Hurst V. Cook, 19 Wend. 
463. 

36. Iowa—Commercial Credit Corp 
V. Interstate Finance Corp., 9 N.W. 
2d 3’69, 233 Iowa 375. 
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the conversion is not sufficient where it pleads facts 
which do not justify it, but merely operate to re¬ 
duce the damages.-'^ The fictions of losing and find¬ 
ing alleged in the declaration are not traversable.”® 

Definiteness and certainty. Rules applicable to 
pleadings in civil actions generally requiring deh- 
nitcncss and certainty in alleging material facts aj)- 
ply to special pleas in actions for conversion.29 In 
a jurisdiction where recovery in assumpsit for 
money had and received for property converted is 
not permissible unless there has been a sale and 
reception of money, a plea in an action for conver¬ 
sion alleging that plaintiff had previously instituted 
suit in assuinjisit against defendant, but which fails 
to allege a sale of the property by defendant before 
the institution of that action, is fatally defcctive.30 
Picas undertaking to justify under legal process 
must dcscrilie the process with sufficient certainty 
to identify and a plea defective in this manner 

is demurrable.32 

Duplicifw As in other civil actions, the statement 
in the same plea of two or more grounds of defense 
renders the plea liad for duplicity.^3 

b. Under the Codes 

The general rules applicable to the defendant’s 
pleadings in actions under the codes are applicable In 
actions for conversion of personal property. 

The general rules apjdicable to defendant's plead¬ 
ings in actions under the codes are applicable in ac¬ 
tions for conversion of personal property.‘>4 As in 
other cases, an answer setting up new matter in de¬ 
fense must contain a statement of the facts relied 
on.35 An answer is not subject to the objection of 
indcfmitencss or uncertainty w’hcrc siiflicient m.iller 
is pleaded to render the precise nature of the de¬ 
fense apparent.®® While facts should not be alleged 
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argumentatively, it has been held that an answer al- 
Icging that the taking was with plaintiff’s consent 
and in pursuance of an agreement to do so, although 
amounting to an argumentative denial, is not, for 
that rtason, insufficient to withstand a demurrer, 
if otherwise good.®'^ 

Anszver in confession ami avoidance is good if the 
facts alleged aie such as to show that there was 
no such M’lotig as that alleged as the cause of 
action in onlcr to constitute such an answer, tin* 
cause of action must be confessed,39 although it need 
not be confessed precisely as alleged, but it is suffi¬ 
cient if the answer confesses a pnma facie cause of 
action.^® 

Defenses equivalent to, or provable under, gen¬ 
eral denials. In a jurisdiction in which a defense 
setting up new matter provalile under a general 
denial IS demurrable, a defense setting iij) an excuse 
for failure to deliver goods to plaintiff is demurrable 
where a general ilcnitd is pleaded.^'l Where a 
general denial is jiicnded, it is not error to strike 
pleas of special matter tending to show that the 
alleged conversion was not unlawful,^2 or was 
justifiable.^3 A paragraph of an answer which is 
merely an argumentative diuiial of the convcision al¬ 
leged, every material fact alleged being admissible 
utulcr a general denial pleaded, is subject to a 
motion to strike, but is not demurrable under a code 
which does not make argumentativeness a ground 
for demurrer.**^ 

Partial defenses and matter in mitigation. When 
the code so requires, farts relied on as a partial dc- 
fense must be expressly so pleaded.An answer 
which sets up that a note and mortgage, the conver¬ 
sion of which was sued for, were barred by limita¬ 
tions alleges matter affecting the amount of dani- 


27. Mo—Pry v. IJaxter, 10 Mo. 302. 

28. Del.—Carey v. Pazpy, 5 Del. 445. 

29. Ala.—Talla.s.spp Fall.s Mfi? Co. v. 
First Nat. mink, 4 9 So. 24C, 159 
Ala, 31.'). 

65 C.J. p 88 note 21 

30. Ala—Southern R Co. v, Attalla, 
41 So, 661, 147 Ala. C.'i.'l 

31. Ala—Rrvan v Day, 151 So. 854, 
228 Ala. 91 

Showing of regnlarity 

In trover, J)I«‘.t of ju.stlflcnlion un¬ 
der lepal prot e.s.s. to be rroud a.s 
aeamst proper demurrer, must show 
process regular on its face and is- j 
.sued by competent authority.—Bryan 
V. Day, supra. 

32. Ala—^Bryan v. Day, 146 So, 150, 
225 Ala. 687. 


33. N.T—Kennedy v. Strong, 10 
John.s 289. 

65 C.J. p 88 note 24. 

34. Nob —^Norton v Itankera* Pire 
Ins. Cl), of lancoln, 213 N.W. 515, 
115 Ne'l). 490. 

C.*) C J. p 89 note 26. 

35. Tex—Mynatt v. Hudson. 17 S 
\y 396. 66 TfX. 66. 

05 C J. p 89 note 28. 

36. N.Y.—Bryimt v. Bryant, 25 N.Y. 
Super. 612, 4 Abb.Pr.,N.S., 138. 

65 C J. p 89 note 29. 

! Information and belief 

An answer donvmK plaintifT’s own- 

or.ship on information and belief ma> 

be proper,—^Manha v. Grass Valley 

Meat Co., 249 P.2d 45. 113 Cal.A|)i).2a 

773, 

37. Ind.—^t..cary v. Moran, 7 N.E 
286, 106 Ind. 560. 
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38. Ind —MePudden v. Schroeder, 29 
N.E 4 91, 4 Ind.App. 305. 

65 C.J p 89 note 32. 

39. Ind—Bonham v Heath, 133 N 
K 179, 77 Ind App 91. 

65 C J p 89 note 33. 

40. Ind—Cooper v. Smith, 21 NE. 
887. 119 Ind 313. 

41. Ind—Cleveland, C., C. & St. D 
it Co. V Wright, 68 N.E. 669, 25 
Ind App .625. 

65 C.J. p 89 note 36. 

42. Ind —Gerard v. Jones, 78 Ind. 
378. 

43. Ind—Gerard v, Jones, supra. 

65 C.J. p 89 note 38. 

44. Ind.—Ford v. Griffin, 100 Ind. 
85. 

46. N.Y.—Carter v. Eighth Ward 
Bank, 67 N.T S 300, 33 Misc. 128. 
65 C.J. p 89 note 40. 
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ages and is bad where the facts are not expressly 
pleaded as a partial defense or in mitigation of 
damages as required by a code provision as to such 
matter.'*® Where an indebtedness of plaintiff to de¬ 
fendant is a charge against the chattel alleged to 
have been converted, if defendant has wholly made 
away with plaintiff’s property he must, in order to 
take advantage of the indebtedness in defense, plead 
it in mitigation of damages.^^ 

Inconsistent defenses. In jurisdictions where the 
rule authorizing defendant to set forth in his an¬ 
swer as many defenses as he may have is held not 
to authorize the pleading of inconsistent defenses, 
the pleading of inconsistent defenses in actions of 
conversion is not permissible 

§ 107. - Amended, Supplemental, or Ad¬ 

ditional Pleas or Answers 

Th© general rules governing amendments of answers 
or the tiling of supplemental or additional pleas or an¬ 
swers in civil actions apply In actions for conversion. 

The general rules governing amendments of an¬ 
swers or the filing of supplemental or additional 
pleas or answers in civil actions apply in actions 
for conversion.^** Under such rules it has been 
held that a plea of the general issue may be amended 
by attaching a notice of the defense that the prop¬ 
erty was seized on process of creditors of one who 
has assigned the property to plaintiff.®® An answer 
may be amended so as to allege that defendant had 
waived the conversion by bringing an action to re¬ 
cover the identical sum of money on an implied 
contract for money had and received.®* It has been 
held that it is not an abuse of discretion for the 
trial court to refuse, after judgment, to permit de¬ 
fendant to amend his answer so as to allege the de¬ 
fense of election of remedies where defendant knew 
the facts thereof before the issues were made up.®- 

Supplemental ansivcr. Defendant may plead by 
way of supplemental answer that he acquired title 
to the property in controversy pending suit, such 
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fact at least being material and relevant as being 
in mitigation of damages.®^ 

Additional pica. In Florida, where, by rule of 
court, the plea of not guilty raises no issue as to 
plaintiff’s property in the goods, where defendant 
misapprehending his plea of the general issue has 
failed to file a special plea denying plaintiff’s title 
to the goods, he may be given leave to file such plea 
at the trial even after the close of plaintiffs testi¬ 
mony.®^ 

§ 108. Replication or Reply and Subsequent 
Pleadings 

It has been held that a replication is proper to a 
plea setting up matters In Justification; under the codes, 
ordinarily, a reply Is unnecessary where new matter is 
not set up by the answer. 

It has been held that a replication is proper to a 
pica setting up matters in justification.®® Under the 
codes, ordinarily, a reply is unnecessary where new 
matter is not set up by the answer;®® and under a 
statute providing that new matter in an answer not 
pleaded as a part of a counterclaim is to be deemed 
controverted by the adverse party, as on a direct 
denial, plaintiff may, without reply, show that a 
hill of sale relied on by defendant in justification 
has been released.®*’ 

Except as the code may otherwise provide, new 
matter in avoidance of the allegations of the an¬ 
swer must be specially pleaded.®* If the reply pur¬ 
ports to be addressed to the entire answer, it must 
he a complete answer to every allegation thereof.®® 
It must not amount to a departure from the declara¬ 
tion or complaint.®® 

§ 109. Issues, Proof, and Variance 

In actions of trover for conversion the Issues are 
determined by the pleadings. 

The questions to be tried in an action for con¬ 
version of personalty relate to ownership and right 
of possession and a wrongful taking by defendant.®* 


46. N.Y.—Thomps«m v. Ilalticrt, 16 
N.E. 675, 109 NY. 329, 21 Abb.N. 
Cas. 266 

47. Or—Barber v. Motor Invest¬ 
ment Co.. 29S r. 216, 136 Or .1C1— 
Morgan v. Johns, 165 P. 369, S4 
Or 5.5 7 

48. Minn—Zimmi'rman v. Lanib, 7 
Minn 421—Derby v. Gallup, 5 
Mmn. 110 

65 C.J. p 90 note 44. 

49. Kan.—Trnpanl v. Pnivcrsal 
Credit Co.. 100 l’.2d 735, 151 Kan. 
715. 

50. Mich.—Frankel v. Coots, 1 N.W. 
940, 41 Mich. 75. 


51. Wia—Carroll v Pethers, 78 N. 
W. 60 4, 102 Wis. 436. 

52. Kan—Trapani v. TTniver.sal 

Credit Co„ 100 P,2d 735, 151 Kan 
715. 

53. Cal—George v. Pierce. 55 P. 775, 
56 I'. 53. 123 Cal. 172. 

54. Fla --Itobin.son v. Ilartndg-e, 13 
Fla. 501. 

55. U S.—Erskine v. Hohnbaeh, Wis., 
14 AVall. 613, 20 L.Ed. 745. 

65 C J, p 91 note 70. 

56. Ohio —Dunninj? v. Choate. 8 
Ohio Dec., lleprint, 316, 7 Cinc.L. 
Bui. 77. 


57. Wia —Janck v. Buzzelll, 1S4 N. 
W. 1124, 148 Wis. CIO 

58. Tex —Mulliner v. Shumake, Civ 
App, .55 S.W. 98.3. 

65 C J. p 91 note 74. 

59. Ind.—Gerard v. Jones. 78 Ind 
378. 

65 C J. p 91 note 75 

60. Colo—Colorado Fuel & Iron Co 
V Chappell. 55 P. 606, 12 Colo.App. 
385 

65 C.J. p 91 note 76. 

61. Mont.—Soren.sen v. .Jacobson, 232 
r.2d 3.32, 125 Mont. 148, 26 A.L.R 
2d 1186. 
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The issues are determined by the pleadings.®^ An 
answer which denies plaintifif’s ownership on in¬ 
formation and belief is sufficient to place plaintiff’s 
title in issue.®^ Where defendant admits a taking 
or withholding, the only issue for trial is the amount 
of damages which plaintiff suffered by such taking 
or withholding.^^ 

§ 110. - What Must Be Proved 

In accordance with principles of fleneral application, 
In actions tor conversion, the plaintiff must prove every 
fact essential to his cause of action If put In issue. 

In accordance with principles of general applica¬ 
tion, in actions for conversion, plaintiff must prove 
every fact essential to his cause of action if put in 
issue.®^ 

Ownership and right to possession. In order to 
sustain an action for conversion, plaintiff must prove 
property in himself, either general or special, and 
possession or the right to possession of the property 
converted at the time of its conversion.®® If, in¬ 
stead of alleging ownership generally, he sets forth 
a particular title, it is incumbent on him to prove the 
particular title as alleged,®”^ since defendant is only 
called on to look to the pleadings to see what he is 
required to meet.®® If defendant denies plaintiff’s 
title only as to certain particulars, the latter need 
not offer evidence as to other particulars.®^ 

Conversion. Plaintiff must prove the commission 
of such acts by defendant with respect to the prop¬ 


erty alleged to have been converted as amounted to 
a repudiation of plaintiff’s title or to an exercise of 
dominion over the property.'^® Where it is shown 
that defendant converted the property to his own 
use, il is not necessary to prove that the taking was 
tortiou.s, although it was so alleged; this averment 
may be treated as surplusage and it has similarly 
been held that, where the declaration alleges, and 
the evidence establishes, a conversion, it is not nec¬ 
essary to prove a further allegation that plaintiff 
had lost and defendant had found the property, such 
statement also being surplusage.“^2 Proof of a 
demand and refusal is not essential to recovery if 
a conversion is otherwise shown,as, for instance, 
where defendant denies plaintiff’s title and sets up 
ownership and right of possession in himself,'^^ or 
where an unlawful taking is established.'^® 

Where the circumstances of themselves do not 
amount to an actual conversion, plaintiff mu.st show 
a demand and refusal prior to the commencement of 
the action,"^® and that at the time of the demand and 
refusal it was within defendant’s power to give up 
the property.A wrongful intent on the part of 
defendant is not an element of conversion, and, 
therefore, proof of wrongful intent is not neces¬ 
sary.*^® Where two or more persons are sued jointly 
for a conversion, a joint conversion must be 
proved.*^^ Proof that the conversion took place on 
the date alleged in the declaration has been held un¬ 
necessary.®® 


62. Wyo.—Grifi:gs v. Meek, 264 P. 91. 
37 Wyo. 282. 

63. Cal.—Manha v. Grass Valley 
Meat Co, 249 r.2d 46, 113 Cal.App. 
2d 773. 

64. Mont.^—^Proctor v. Irvin, 57 P. 
183, 22 Mont. 647. 

65. Ala.—Southern Ry. Co. v Wood- 
stock M111.S, IGl So 619, 230 Ala, 
494. 

66. U.S.—Gentry v. Billing:, C.C.A. 
Cal., 73 F.2d 925. 

Ala.-—.Southern Ry Co. v. Woodstock 
Mills, 161 So. f.l9, 230 Ala 494 
Cal.—General Motors Acceptance 
Corp. V. Dallas, 245 P. 184, 198 Cal. 
366. 

Del.—-Drug. Inc., v Hunt, 168 A. 87, 
6 W.W.IIarr. 339. 

Mo—New First Nat. Bank v. C. L. 
Rhodes Produce Co., 58 S.W.2d 742, 
332 Mo 163. 

Tex—O’Connor v. Fred M. Manning, 
Inc., CivApp,, 256 S.W.2d 277, er¬ 
ror refused. 

65 C.J. p 91 note 79. 

Theory of hare possession against 
trespasser 

Plaintiff, suing for conversion of 
oil well derrick and falling to prove 
title under judgment foreclosing ma¬ 


terialman’s lien, was not entitled to 
recover on theory that bare posses¬ 
sion was sulllcient title as against 
trespa.s.ser, under allegations that 
plaintiff owned and possessed der¬ 
rick, that defendant unlawfully took 
po.sses.sion and converted It and 
plaintiff thereby sustained damages, 
which did not apprl.se defendant that 
plaintiff would rely alone on alleged 
bare possession.—Lee C. Moore & Co. 
V, Jarocki Mfg. Co., Tex.Clv.App., 82 
S W.2d 1002, error refused. 

67. Conn —Gregory Point Marine R. 
Co. V. Sclleck, 43 Conn, 320. 

6.5 C.J. p 91 note 80. 

68. Tex —Trott v. Flato, Civ.App., 
244 S.W. 1085 

69. Tex.—Sonnenthell v Texa.s 

Guaranty, etc., Co., 30 S.W. 945, 10 
Tex.Clv.App. 274. i 

70. Okl.—Van Tilborg v. First Nat 
Bank of Marlow, 136 P 2d 887, 192 
Okl. ‘408—Farmer's Nat. Grain 
Corp V. Kirkendall, 79 R2d 670, 
183 Okl. 17—^Farmer’s Nat. Grain 
Corp. V. Slngree, 79 P.2d '572, 183 
Okl. 18—^Federal Nat. Bank of 
Shawnee v. Lindsey, 43 P.2d 1036, 
172 Okl. 30. 

66 C.J. p 91 note 83. 
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71. Kan.—Foster Lumlicr Co. v. Kel¬ 
ly, 58 P. 124, 9 KanApp. 377, 

72. Pa.—Heller v. Fabel. 138 A. 217, 
290 Pa. 43. 

73. Ill—Community Acceptance 
Corp V. Falzone, 98 N.E.2d 788, 
343 Ill.App. 258. 

65 C.J. p 92 note 87. 

74. Okl —Motor Exchange v. Com¬ 
mercial Inv Co, 3 P.2d 178, 151 
Okl. 176^—Cassity v First Nat 
Bank, 287 P. 392, 143 Okl. 42 

75. Wa.sh.—Burnett v Edw. J. Dun- 
nigan, Inc., 4 P.2d 829, 165 Wa.sh. 
104. 

76. Iowa.—Cutter v. Panning, 2 
Iowa 680. 

Md ■—Western Maryland Dairy v. 
Maryland Wrecking Equipment 
Co. 120 A. 135, 146 Md. 318. 

77. Md—Western Maryland Dairy 
V. Maryland Wrecking & Equip¬ 
ment Co., supra. 

78. Cal.—Edwards v. Jenkins, 7 p. 
2d 702, 214 Cal, 713. 

79. N.y.—Black v. Strange. 152 N. 
y.S. 615, 167 App.Dlv. 149—Wil- 
liam.s V. Sheldon, 10 Wend. 664. 

80. Vt.—Dansro v. Scribner, 187 A, 
803, 108 Vt. 408. 
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Property converted. Where the action is for the 
conversion of money, if the money be described 
as a specific lump sum of a certain value, the pre¬ 
cise amount must be proved to have been converted, 
since the sum named is the only descriptive feature 
of the money.** In trover for a note, ivhere an un¬ 
necessarily particular description of it is given in 
the declaration, an entire failure of any proof, as 
to such needless averments, will not defeat the ac- 

tion.*2 

Value of property and damages. While plaintifT 
will be entitled to nominal damages if an actual con¬ 
version is established, if he seeks to recover more 
than nominal damages, he must prove his clamages,*^ 
and this is true even on default.*'* PlaintifT must 
Iirovc the market value of the jiropcrty at the time*‘' 
and i)lace*6 of conversion, and proof of what plain¬ 
tifT paid for the property is insufficient.*^ Where 
there is no proof as to the value of the property con¬ 
verted, which proof is necessary to show the amount 
of damages, there can be no recovery.** 

Exemplary damages. In order to authorize a re¬ 
covery of excinjilary damages, plaintiff must intro¬ 
duce evidence showing a right thereto; merely al- 
leging that the conversion was wrongful and mali¬ 
cious IS not enough.*^ 

Justification or excuse for refusing to deliver con¬ 
stitutes matter of defense to be established by de¬ 
fendant, after a case of presumptive conversion has 
been made out by evidence of a demand and re- 
fusal.90 

§ 111. -Evidence Admissible under Dec¬ 

laration, Petition, or Complaint 

In conformity with general principles of law, on evi- ^ 
dence admissible undefr the pleadings, the plaintiff can¬ 
not, in an action for conversion, introduce evidence to 
prove another and different cause of action. 

In conformity with general principles, plaintiff 


cannot, in an action for conversion, introduce evi¬ 
dence to prove another and different cause of ac¬ 
tion.*^* Where joint liability for conversion is al- 
1 Jeged against two defendants the allegation may he 
I sustained by proof of such liability without refer¬ 
ence to their partnership rclation,^2 or by showing 
a partnership relation without alleging it in the 
declaration.®* 

Description of property. Under a declaration for 
the conversion of an article, a recovery may be 
had for the value of another article attached to it 
and essential to its use but it has been held that, 
under a declaration for a conversion of a “trunk 
containing sundry clothes,” only the value of the 
trunk may be shown.®*"* A declaration alleging the 
conversion of boots is not sujiportcd by proof of a 
conversion of unfinished boots, in ])roct*ss of manu¬ 
facture.®® 

Ozenership. Under a general a\ermciit of owner¬ 
ship of properly alleged to have been converted, 
plaintiff may show any interest m the projierty 
which will support an action for its conversion.®^ 
It has been held that a deed of as.sigiimcnt is admis¬ 
sible to show plaintiff’s right to possession, although 
the petition alleged that pos.sc.ssion was held under 
“a chattel mortgage or deed of trust’' to secure cer¬ 
tain debts.®* Likewi.se, it has been held that, where 
the complaint, after alleging a mortgage of the 
goods to plaintiff and default thereon, also alleges 
a delivery of them to plaintiff by the mortgagor in 
satisfaction of the mortgage debt, there is no error 
in permitting plaintiff to make proof of his title 
simply as mortgagee.®® So, in an action for con¬ 
version of a county warrant, an allegation that de¬ 
fendant, without authority, procured the clerk to 
issue the warrant to him, was sufficient, in the ab¬ 
sence of a motion to make more siiecific, to let in 
proof as to the method used by defendant to procure 
the clerk to issue the warrant to him.^ On the other 


81. Ill.—Ilnrper v. Soolt, 6.1 IlI.App. 
401 

82. Me.—Ewell v. GUI is, 14 Me. 72. 

83. NY—Duffu.s V. IlarifCH. 15 N.Y 
S. 444, 61 Hurt 22, dismissed 30 
NE. 66, 131 NY. riGS—C’onnoss v 
Mpir. 2 ED.Rmltn .114. 

Uurhl to nominal damages generally 
sec infra § 161. 

84. N.T—Duffus V. Bangs. 15 N.T 
S. 444, 61 Hun L»3, dismissed 30 N. 
E. 66, 131 N y 568. 

85. Ill.—Speer V. .Slakis, ISO Ill App 
304. 

86. Ill —Speer v. Slakis, .supra. i 
Tex —^IValdrop v. Gollzinan, Civ 

App.. 202 S.W. S36. I 


87. III.—^Speer v. .Sl.ikis, 180 Ill.App 
304. 

88. La —.7. 11. McMahon & Co. v. 
Winn Motor Co., 8 La.App. 775. 

89. Tex —Puckett v. Patton, Civ. 
App., 16 S W.2d 8.'>6. 

90. Tenn—Gar\in v. Luttrell, 10 
Ilumphr. 16. 

91. Okl.—^Pierce v. Bark.s, 159 P 323, 
60 Okl. 97. 

65 C.J p 92 note 8. 

92. Fla.—WiLson Cypress Co v. Lo¬ 
gan. 162 So 489. 120 Fla. 124. 

93. Fla.—WlKson Cyprus Co v. Lo¬ 
gan, supra. 

94. Mas.s.—I’atterson v. Dudley, 121 

Cray 375. I 


95. D.S—Ball v. Patterson, D.C., 2 
P.Cas.No.813. 1 Cranch C C. 604. 

96. Ma.ss —^Fitzgerald v. Jordan, 11 
Allen 128. 

*97. Wash.—Mansfield v. Tates- 

Arnerieun Machine Co, 279 P. 695, 
153 Wa.sh 345. 

65 C.J. p 92 note 12. 

98. Tex.— It. P. Scott Grocer Co v. 
Carter, Civ.App., 34 S.W. 375. 

65 C.J. p 13 note 13. 

99. Wia.—Smith v Konst, 7 N.W. 
293. 294, 50 Wis. 360. 

65 C.J. p 93 note 14. 

1. Ark—.Shelton v. Landers, 270 S. 
W. 622, 167 Ark. 638. 
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hand, where plaintiff pleads a special title in the | tiff is not entitled to introduce evidence to establish 


property, he cannot introduce evidence to prove a 
different title.2 Where plaintiffs, suing for the con¬ 
version of property, claim its entire value, they can¬ 
not show, on defendants* counterclaiming for the 
keep of the property, an animal, that defendants 
were part owners.2 

Com\'rsion. A general averment of conxcrsion 
is sufficient to admit any evidence on the tri.il of 
issue joined that tends to pro\e such conversion:^ 
but where the cvulence concerns a matter not in 
issue the evidence should be excluded Thuii, un¬ 
der an allegation of conversion, it may be shown 
that possession of plaintifl’K property was obtained 
by fraud,® forgery,” theft,^ conspiracy,* or collusion 
between defendant and a third person,^® or that the 
property had been acquired in a lawful manner and 
then unlawfully Avithheld,ii or unlawfully sold when 

so acqiiircd.^2 

A general allegation of conversion will permit 
proof of several or successive conversions.^^ Where 
the count is a general one, there is no rule of law 
which limits plaintiff’s proof to one act of conver- 
sion.^i^ However, where the complaint alleges the 
conversion and sale of property and a demand for 
payment for it, e^idcnce that plaintiff demanded 
the property which defendant refused and claimed 
as his own is incompetent and immaterial and fails 
to support the pleading 

Damatjes and value of propcfty. In order to re¬ 
cover exemplary or punitive damages, or special 
damages, such damages must be specially pleaded 
in actions for conversion; if this is not done plain- 


exemplary or punitive damages,or special dam- 
agcs.i7 On the other hand, evidence of loss of 
rental and loss of opportunity to sell, being alleged 
as sjieci.'il elements of damage in a declaration in 
trover for an article which was returned to plain¬ 
tiff, IS admissible as a proper subject of considera¬ 
tion in the assessment of damages 

All allegation that property was of a certain value 
warrants jiroof of either the market or intrinsic 
value at the time and place of conversion.^® Where 
the property converted was kept for use and not for 
sale, it IS not necessary to allege that it had no 
market value as a condition to the right to intro¬ 
duce evidence of actual value.2® Where the com¬ 
plaint asks for the cash market value of the prop¬ 
erty converted, evidence of its value as junk is not 
admissiblc.^l 

§ 112. -Evidence Admissible under Gen¬ 

eral Issue or General Denial 

a. In general 

b. Property and right to possession 

c. Conversion 

d. Justification under judicial proceed- 

ings 

c. Distress for rent or taking animals 
damage feasant 

f. Waiver or ratification; estoppel 

g. Value of property and damages 

s. In General 

Under a plea of the general Isaue or general denial, 
the defendant may Introduce any competent evidence 


S. Conn —fJrrgnrv Point Marino li. 

Co. V SflK-ik, 43 <’onn. 320. 

C5 C J. p 93 note 1C 

3. Trx—Grweb ▼. Isbell, Civ.App, 
77 S W. 973 

4. Moss.—^DuKifan v. Wright, 32 N 

S. 150, 157 Mass. 228, 231. 

65 C J. p 93 note 18. 

5. S.D—Davis v. Denhort, 60 N.W. 
2d 213, 74 SU 190. 

Delay Itt ezeoatloa of ooatraot 
In action by buyer of cattle against 
seller for conversion of the cattle, 
where hour of delivery was not an 
essential part of the soles agree¬ 
ment, the shrinkage of the cattle 
during two hour delay of buyer in ar¬ 
riving to take delivery was not an Is¬ 
sue and therefore exclusion of evi¬ 
dence relating to shrinkage was prop¬ 
er—Davis V. Lenholt, supra. 

6. N.J.—Corona Kid Co. v. Licht- 
rnan. 86 A. 371, 84 N.J.Law 363. 

65 C.J. p 93 note 19. 


7. NY—Sithniidt v. Garfield Nat. 
Hank, 19 KY ». 252, 04 llun 298, af- 
nrmed 33 N.E. 1084, 138 N Y. 631 

8. N.J.—Corona Kid Co v. Licht- 
man, 86 A. 371, 84 N.J.Daw 363. 

9. N.J.—Corona Kid Co. v. Licht- 
I man, supra 

10. N.J—Corona Kid Co. v. Llcht- 
man, supra 

11. Minn.—Johnson v. Gerber, 130 N. 
W. 896. 114 Minn. 174. 

N.J.—Corona Kid Co. v. Lichtman, 
86 A. 371, 84 N.J.Law 363, 

12. Minn —Johnson v. Oerlior, 130 
N.W. 996, 114 Minn. 174. 

13. Mass.—Ttacon v. Hooker, 64 N.E 
253, 173 Mass. 554. 

65 C J p 93 note 26. 

14. Mass —Bacon v. Hooker, eupra. 

15. Arix.—^Hereford v. Pusch. 68 1*. 
647, 8 Ariz. 76. 

10. Or.—Oarber v. Bradbury, 209 P 
477, 106 Or. 490. 

65 C.J. p 94 note 31. 
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1 17. Conn—Smith & Kgge Mfg. Co 
I V Webster, 86 A. 7C3. 87 Conn. 74 
65 C.J. p 94 note 32. 

18. Vt—Lyman v. James, 89 A. 932, 

I 87 Vt 486. 

19. Tox—Kostep v. Baldcrcz, Civ. 
i App.. 32 S.W.2d 876. 

Xnfereaoa of value In pleading 
In action for conversion of truck 
and trailer, proof of value of the 
truck and trailer was admissible un¬ 
der the pleadings which by inference 
Indu'atcd amount nought to be recov¬ 
ered but which did not contain spe- 
eifle allegation as to value.—^Edwards 
V. Max Thieme Chevrolet Co., La. 
App., 191 So. 5G9. 

80. Tex—^Kilgore v. De Vault, Civ. 
App., 82 8.W.2d 1048. 

Wash.—Kimball v. Bette, 169 P. 849, 
99 Wash. 348. 

81. Tex.—Southern Round Bale 

I’ress Co. V, Behrend, Civ. App., 257 
S.W. 65S. 
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controvertinp any fact which the plaintiff Is required to 
prove In order to establish his cause of action. 

Unless it is otherwise provided by statute or rule 
of court, under a plea of the general issue or gen¬ 
eral denial, defendant may introduce any competent 
evidence controverting any fact which plaintiff is 
required to prove in order to establish his cause of 
action.22 It has been said that the plea of the gen¬ 
eral issue puts in issue every matter which can be 
pleaded in bar except a release and the statutes of 
limitations,and that it admits of almost any de¬ 
fense arising before the cause of action accrued.^^ 
A general denial puts in issue only the facts alleged 
in the complaint.-^ 

Want of demand prior to instituting suit. Failure 
of plaintiff to make demand for the property before 
instituting suit may be shown under the general 
denial, notwithstanding a statutory provision that an 
objection that no demand for the subject matter of 
the action was made before suit is unavailable un¬ 
less expressly set up by way of the defense in the 
answer or replication, the statute having no applica¬ 
tion to actions for trover and conversion.^s 

In trover against two defendants, as copartners, 
under a plea of not guilty interposed by both, either 
defendant can introduce any competent evidence 
tending to show his nonliability.27 

b. Property and Right to Possession 

It Is generally held that a plea of the general Issue 
or general denial puts in Issue the plaintiff’s ownership 
of the property and his right to possession. 


Except where it is otherwise provided by statute 
or rule of court,2* it has almost universally been 
held that the plea of the general issue or general 
denial puts in issue plaintiff’s ownership of the 
property and right to possession and permits defend¬ 
ant to introduce any competent evidence which will 
overcome such allegations,29 although there is also 
some authority to the contrary.20 

Title in defendant or third person. Unless other¬ 
wise provided by rule of court or statute, it has 
very generally been held that under a plea of the 
general issue or a general denial defendant may 
show title in himself or a third person, 21 although 
intimations to the contrary are found in some de- 

cisions.22 

Fraud or usury in acquisition of plaintiff's title. 
The general rule recognized by the weight of au¬ 
thority is that, under the general issue or general 
denial, defendant may show that plaintiff’s acquisi¬ 
tion of title or ownership of the property alleged 
to have been converted was fraudulent,22 the rule 
being subject to the limitation that if plaintiff sets 
out the source of his title, fraud in the acquisition 
thereof cannot he shown without pleading it,24 or 
giving notice that defendant intends to attack the 
title for fraud by attaching such notice to the plea 
of the general issues.22 On the other hand, in some 
jurisdictions it is held that fraud in the acquisition 
of title by plaintiff of the property alleged to have 
been converted cannot be shown unless specially 
pleaded ;26 and in other jurisdictions the decisions 


22. Ariz— Corpus Jtixis oltad la 

Wella Fargo & Co., Express, S. A., 
V Tnbulet, 60 r.2d 878, 88'4. 46 Ariz 
Sll. 

Kan. —Corpus Juris cited la Rodgers 

V. Cium, 216 P2d 190. 193. 1G8 
Knn. 668. 

Mont—Hfthel v. Giebel, 65 P.2d 1287, 
101 Mont. 410, 104 A L.R. ll.'iO 
Okl —Ingram v. OUlnhoma Nat. Bank 
of Clinton. 56 r.2d 40G. 176 Okl. 
544 

66 C J. p 94 note 38. 

23. Ala,—Bryant v. De Kalb Ware¬ 
house Co . 71 So.2d 51. 2G0 Al.a. 443 
—^Harris Motors v. ‘Universal 0, I, 
T. Credit Corp., 45 So,2d 1. 263 Ala. 
420—Cannadv v. Jinright. 44 So. 
2d 737. 263 Ala, 311—Kelley v Cas- 
sels, 147 So. 597, 22R Ala 410 

Pa —In ro Throne’s Estate, Orph., 
49 Dauph Co. 261. 

65 C.J. p 94 note 39, p 87 note 99. 

24. Ill.—'Mitchell v. Fox. 276 Ill.App. 
592, 

Plea of not guilty see supra § 106. 

25. Minn.—Johnson v Oswald. 38 N. 

W. 630, 88 Minn. 650, 8 Am.S.R. 
698. 

65 C.J. p 94 note 41. 


XUegallty of ooatraet 

In suit for conversion of automo¬ 
bile, evidence showing plaintiff knew 
identiflcatlon numbers had been re¬ 
moved from automobile and that 
number of secondhand truck motor 
had been stamped thereon wa-s held 
inadmissible under general denial 
where plaintIfT made out a prima fa¬ 
cie ca.se which did not disclose the 
lllcKality of the contract.—Gabert 
V. Eastua. Civ.App, 62 S.W.2d 618, 
revensc'd on other grounds Eastus v 
[ Caliert, 93 S.W 2d 39C, 127 Tex. 290. 

26. Mo—^ITandlan Buck Mfg. Co. v. 
Stave Electrical Co., 168 S.W. 785, 
184 Mo App. 247. 

65 C.J. p 98 note 86. 

27. Fla—-Shaw v. Saunders, 86 So 
162, 79 Flo. 81C—Peacock v. Feas- 

I ter, 40 So 74. 61 Fla. 269. 

38. Fla—^Anderson v. Agnew, 20 So 
760. 38 Flo. 30 
65 C.J. p 94 nolo 43. 

29. Ala.—^W'olff V. Zurga, 150 So. 144, 
227 Ala, 370. 

65 C.J. p 94 note 44. 

SOk Or.—Krewson & Co. v. Purdom, 
11 P. 281. 13 Or. 663. 

65 C.J. p 95 note 45. 
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31. La. —^Eduardo Fernandez T Com- 
panla v. Longino & Collins, 6 So 2d 
137, 199 La. 243 

Ma'is—MacNeil v, Hazolton, 28 NE 
2d 477, 306 Mass 366. 

Mont.—Curne v, Langston, 16 P 2d 
708, 92 Mont. 570 

SD—'V\’altf»n v. Commercial Credit 
Co., 299 N.W. 300, 68 S 1>. 151. 

65 C J. p 95 note 47. 

32. Tex,—Key.slnne Pipe & Supply 
Co V. Osborne, Civ.App., 73 S.\V,2d 
120 . 

65 C.J. p 95 note 48. 

33. Mich.—^Eureka Iron & Stool 
Works V. Breanahan, 33 N.W. 83 4, 
66 Mich. 489. 

Co C.J. p 95 note 49 

34. Minn.—Johnson v. Oswald, 38 N. 
W. 630, 38 Minn. 650. 8 Am.S R. 
698. 

65 C.J. p 96 note 50. 

35. Mich,—Eureka Iron & Steel 
Works V. Bresnahan, 33 N.W, 834, 
66 Mich. 489. 

36. Iowa,—Kerrick v. Mitchell, 24 N. 
W. 151, 26 N.W. 434, 68 Iowa 273. 

65 C.J. p 96 note 62. 
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on this question are apparently not in harmony.*^ 

c. Conversion 

Under a plea of thef general issue or general denial, 
the defendant Is entitled to show that he did not con¬ 
vert the property. 

Under the general issue or general denial, defend¬ 
ant is entitled to prove any state of facts tending 
to show that he had not converted the property 
Thus, defendant may show that the property had 
never been received by that, although he 

took the property, the taking was with plaintiff’s 
consent and in pursuance of an agreement between 
the parties;^® that he had a valid excuse for failure 
to deliver the property on demand, thereby repelling 
any inference of conversion deducible therefrom 
that the taking was not wrongful but by authority of 
law;'i2 that title to plaintiffs had been vested in 
defendant by proceedings before a justice of the 
peace under a statute relative to animals suffered 
to run at large or that animals had been seiaed 
and destroyed in accordance with statutory authority 
because they were afflicted with an infectious and 
contagious disease. 

d. Justification under Judicial Proceedings 

Justification under Judicial proceiedings generally can¬ 
not be shown under the general issue or general denial. 

According to some decisions it cannot be shown 
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under the general issue or general denial by way of 
justification that the property was seized and sold 
under execution either against plaintiff'*^ or against 
a third person.*® It has been held that this de¬ 
fense, in order to be available in favor of cither 
the officer seizing the property*"^ or of plaintiff in 
execution,*8 must be specially pleaded Likewise, it 
has been held that defendant cannot justify the tak¬ 
ing of the property by virtue of an e.xecution against 
a third person under a pica of the general issue un¬ 
less notice of such defense is attached thereto.*** 

Under statutory provisions it has been held that, 
where defendant seeks to justify on the ground that 
plaintiff’s property had been attached and sold un¬ 
der execution in an action brought in another state 
before a justice of the peace by himself and other 
creditors of plaintiff, the answer must set out facts 
showing the jurisdiction and authority of the justice 
to render such judgment.®® Other decisions have 
belli that, in an action against a sheriff,®^ or against 
a sheriff and execution plaintiff,for seizure and 
sale of plaintiff's property as that of a third per¬ 
son, defendants may, under the general issue, show 
an execution and judgment, and a special plea of 
justification is not necessary. It has further been 
declared that a special pica setting up a sale under 
execution against a third person is irregular, the 
view being taken that it is not permissible to plead 
a justification unless it admits the property to be 


Praud aad 'breach of contract 

Neither fraud nor breach of con- 
tnict are relevant in an action of tro¬ 
ver for the conversion of property 
wliieh merchandiser had allegedly de¬ 
livered to a frabricator for process¬ 
ing.—Kruegar Corp. V. Detroit Tru.st 
Co, CC.AMich, 210 P.2d 152. 

37. tn New York 

(1) It was held In one deci.slon 
that, in an action for an alleged 
wrongful taking and conversion of 
(hattels, where plaintiff claimed tl- 
tl<> to the chatlcLs by virtue of a 
bill of sale by her husband to M, 
and another bill of sale thereof by 
the latter to her, evidence that such 
bills of sale ivere a sham and fraud¬ 
ulent, and that there was really no 
sale and delivery, may be admitted 
under a general denial.—Turn Suden 
V. Jurgens, 66 N.T.S. 452, 32 Mlsc. 
660. 

(2) In another that defendant can¬ 
not show under the general denial 
that bill of sale under which plain¬ 
tiffs claimed title wa.s in fraud of 
cred-.tors.—Boyle v. Williams, 20 N. 
Y.S. 727, 1 Mlsc. 112. 

(3) In still another that, when a 
vendor is sued in trover by the ven¬ 


dee for retaking a part of the goods 
sold, he must plead his right of re¬ 
scission of the contract of sale on 
the ground that he had been Induced 
to enter Into It by fraud in order to 
avail himself of this fact as a de¬ 
fense—^McLeod V. Maloney, 3 N.T S 
617. 61 Hun 6'36, affirmed 24 N.E 
1099, 121 N.Y. 698. 

38. Ala.—’Southern Ry. Oo. v. Wood- 
stock Mills, 161 So. 619, 230 Ala. 
494—Bryan v. Day, 145 So. 150, 225 
AJa. G87. 

N.Y.—Hi-Do Corp. v. Rankow, 49 N. 

Y.S 2d 595. 

66 C.J. p 96 note 65. 

Purchase from agent of plaintiff 
In action for conversion of per¬ 
sonalty, defendant may, under plea 
of general denial, introduce evidence 
tending to .show that he purchased 
property from plaintiff’s duly author¬ 
ized agent.—Wilson v. Holmes, 60 
P.2d 1081, 174 Okl. 627. 

39. Wis.—^Willard v. Giles, 24 Wis 
309. 

40. Idaho —^Haynes v. Kettenbach 
Co,, 81 P. 114, 11 Idaho 73. 

Ind.—Leary v. Moran, 7NE 236, lOC 
Ind. 660. 

41. Ind.—Cleveland, C„ C. & St. L. 
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I Ry Go. V Wright, 58 N.E. 559, 26 
I Ind App. 525 
I 65 C J p 96 note 68. 

42. Ala.—Barrett v. City of Mobile, 
30 So. 36, 129 Ala, 179. 87 Am S. 
R. 51. 

65 C.J. p 96 note 59. 

43. Po.—Miller v. Knapp, 19 A. 655. 
133 Po. 275. 

44. Ala—Barrett v. City of Mobile. 

[ 30 So. 36, 129 Ala. 179, 186, 87 

I Am S U. G4. 

65 C J p 9C note 61. 

45. NY.—^Beaty v. Swarthout, 32 
Barb 290. 

48. NY—Wlicf-]<'r v Lawson, 8 N. 

K. 360, 103 N T. 40. 

65 C.J p 9 7 note G-L 

47. NY.—Wheeler v. Lawson, supra. 
65 C J. p 96 note 64. 

48. N.Y—fJraham v. Harrower, 18 
How.Pr. 14 4. 

49. Mich —Orenior v. Hild, 82 N.W. 
1052, 124 Mich. 222. 

50. Ind.—Baker v. Flint, 63 Ind. 137. 
61. Tenn.—Pemberton v. Smith, 3 

Head 17. 

52. Colo.—Thomas v. Selootn, 260 P. 
381, 80 Colo. 189. 

N.C,—Weaver v. Cryer, 12 N.C. 337. 
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in plaintiiT, and the conversion, but justifies the 

latter. 

Attachment. The decisions are apparently uni¬ 
form in holding that seizure by virtue of a writ 
of attachment of property either as belonging to 
plaintiff, or to a third person, cannot be shown as 
a defense to an action for its conversion, either by 
the officer making the attachment or by the at¬ 
taching creditor, under a plea of the general issue 
or a general denial, but the defense must be spe¬ 
cially pleaded.®* 

6. Distress for Bent or Taking Animals Dam¬ 
age Feasant 

The taking of property at distress for rent, or tak¬ 
ing of animals damage feasant may be shown under the 
general issue. 

According to the weight of authority, the taking 
of animals damage feasant^® may be shown in bar 
of an action for conversion under a plea of the 
general issue; and it has further been held that a 
special plea that the projicrty alleged to have been 
converted was seized as a distress for rent is bad 
as being in contravention of rules stated supra § 
106, which condemn special pleas which do not con- 
fcs.s and avoid the conversion,®® and which amount 
to the general issue.®^ ITiere arc, however, deci¬ 
sions which arc not in accord with this view and 
which hold that a special plea that defendant seized 
animals alleged to have been converted damage 
feasant admits the property in plaintiff, and the con¬ 
version, justifie.s the latter, and is a good plea in 
confession and avoidance,®® 

f. Waiver or BatiilGation; Estoppel 

Various declalona have allowed or refused to allow 
a showing of waiver, ratification, or estoppel, under a 
plea of the general isiue or general denial. 

In some jurisdictions it is held that w’aiver of the 
conversion may be shown under the general issue or 
general denial,®® as, for instance, a waiver by the 


institution of a prior action of assumpsitbut in 
other jurisdictions it has been held that such waiver 
must be specially pleaded to be available as a dc- 
fense.®^ In one jurisdiction it has been held that 
subsequent ratification by plaintiff of the acts con¬ 
stituting the conversion may be shown as a defense 
under a plea of the general issue;®- but in another 
jurisdiction it has been held that ratification con¬ 
stitutes new matter which must be pleaded in or¬ 
der to be available as a defense.®® 

Estoppel. According to some decisions, an estop¬ 
pel, to be availed of as a defense in an action of 
trover, need not be specially pleaded but may be 
shown under a plea of the general issue or general 
denial.®* Others, however, hold that estoppel is 
not available unless set up in the answer as a spe¬ 
cial ground of defense.®® 

g. Value of Property and Damages 

The value of thd property, and damages, may be 
shown under the general issue or general denial. 

The general issue or general denial puts in issue 
the value of the property at the time of the con- 
vcr.sion,®® and defendant is entitled to prove any 
facts in reduction of damages.®^ Where the unlaw'- 
ful conversion consists m cutting timber, it may 
be shown under the general denial in mitigation of 
damages that the trespass was not willful but was 
committed under the honest and reasonable belief 
m the right to do the act.®® 

§ 113. -Evidence Admisaible under Plea 

of Not Possessed 

The almost universal rule in America permits de¬ 
fendant under a general denial to introduce evi¬ 
dence denying ownership or right to possession of 
the property in plaintiff. This rule is discussed 
.supra § 112. 

Examine Pocket Parts for later cases. 


53. N.C.—^Weaver v. Oryer, supra. 

54. Mass—-Savaee v. Parlltia, 23 N. 
E 234. 151 Mane 5. 

63 O.J. p 97 note 73. 

55. N.H—^Drew v. Spaulding, 45 N. 
II 472 

56. N.T.—^Briggs v, Ilrown, 3 Hill 
87. 

57. N.T.—BriggH v. Brown, supra. 

58. Del.—Carey v. Dazoy, 6 Del. 446. 
66 G.J. p 97 note 78. 

68. Mich.—Thomas v. Watt, 62 N. 
W. 346, 104 Micb. 201. 


Wia.—Carroll v. Pethers, 79 N.W. 
604. 102 Wls. 436. 

60. Mich—Thomas v. Watt, 62 N.W. 
346, 104 Miob. 201. 

Wia.—Carroll v. Pethers, 79 N.W. 604, 
102 Wls 436. 

61. N.y.—Wood V. Proudman, 107 N. 
T.S. 737, 122 App.Dlv. 826. 

65 C.J. p 98 note 81. 

ea. Ala.—Stcinhurdt v. Bell, 80 Ala 
208. 

63. N.M.—Southern Car Mfg & Sup¬ 
ply Oo. V. Wagnor, 19 P. 259. 261, 
14 N.M. 195. 

66 C.J. p 98 note 83. 
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,64. Ala—Barksdale v. Strickland & 
Hazard, 124 So. 234, 237, 220 Ala. 
86 . 

65 C.J. p 98 note 64 

65. Neb.—^Norwegian Plow Co. v. 
Haines, 33 N W 476, 21 Neb. 689. 

168. Iowa —Thow v. Miller, 36 N.W 
I 771, 73 Iowa 742. 

167. Ala—Hod Res v. Westmoreland, 
96 So. 573, 209 Ala 498. 

88. Minn.—^Hoxaie v. Empire Lum- 
I her Co., 43 N.W. 476, 41 Minn. 648. 

I 66 C.J. p 93 note 90. 
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§ 114. —— Evidence Admissible under An¬ 
swer of New Matter 

Where an answer sets up new matter by way of de« 
fenae, any competent evidence which is relevant and 
material it admissible. 

Where an answer sets up new matter by way of 
defense, any competent evidence which is relevant 
and material is admissible.®® Thus, where the 
validity of a chattel mortgage by which plaintiff 
claims is attacked by defendant because fraudulent 
and void as to him, defendant may show that cred¬ 
itors who arc shown by the nuirtgagc, which is made 
an exhibit to the answer, to have accepted it, did 
not in fact do so;^® and in an action for conversion 
of an animal under an answer justifying the taking 
of animals by defendant under his authonty as 
poundmaster, setting out tlic ordinance under wIiiHi 
he acted, any pertinent Jind relevant evidence tend¬ 
ing to establish the defense is admissible *^1 

§ 115. -Variance 

In actions for conversion, proof adduced either by 
the plaintiff or the defendant in order to be effectual 
must correspond substantially with the allegationa of thd 
pleading!. 

In accordance with general pnncijiles, proof ad¬ 
duced cither by plaintiff or defendant in order to 
be effectual must correspond substantially with the 
allegations of the plcadings.^2 There can be no 
recovery in an action for coriver.sion on evidence 
which establishes anotlicr and different cause of 


action,'^^ especially on a cause uf action inconsistent 
with the one alleged.^* Thus, there can be no re¬ 
covery where the evidence established a contract 
and a breach thereof instead of a conversion,^5 or 
a mere breach of duty on the part of defendant,^® 
or an equitable cause of action,*^" since this amounts 
to a failure of proof of the cause of action al¬ 
leged.'^® There can be no reco\ cry for a conversion 
other than the one alleged,’'® or for a conversion 
of projierty other than that de.scribcd in the decla¬ 
ration or petition.®® Where defendant has alleged a 
particular ground of defense, he is not entitled to 
defend on another and different ground How¬ 
ever, it IS only variances of a substantial character, 
such as are calculalid to surjirise and mislead the 
opposite parly to his prejudice, which will be fatal 
to a recovery; initnatenal variances wall be disre¬ 
garded.®" 

Tunc and place of conrc}\i>ui Tn accordance 
with general imncijiles of jilc.iding, it has very gen¬ 
erally,®® blit not nnncrsallx been held that, in 
actions for conversion, allegations as to tune of 
conversion are iinm.iterial, ii»ul it is not necessary 
that the proof should be in strict confonnity with 
the averment as to the date of the conversion;®® 
and that a variance in proof as to date, if the con¬ 
version be shown to have bein conimitlcd prior to 
the commencement of the action,®® and wnthm the 
period fixed by the statute of limitations for bring¬ 
ing such actions,®’^ is immaterial 


99. Idaho—HP8t V. Broadhoad, 108 
P. 333. 18 Idaho II 

Tex.—Parlin & Orcndorfl ("o v* ITaii- 
Bon, 53 S.W. 62, 21 Tcx.Cj\ App. 
401. 

70. Tgx.—P arlin & OrendorfC Co. v 
HanBon, supra. 

71. Idaho.—^PcRt V. Broadhead, 108 
P. 333. 18 Idaho 11. 

72. Nel).—Worth v. Buck, 62 N.W. 
566, 34 Xeb. 703. 

▼axlm&oa hau fatal 
In action to recover damai^es for 
alleged conversion by publlshinR 
company of historical plaques, there 
was a fatal variance between alleirn- 
tions that plolntilT submitted plaques 
In connection with, but collaterally 
to and not as part of company’s con¬ 
test. that company’s agent m charge 
of contest promised that plaques 
would be returned, and that plaln- 
LllI was unable to recover plaques 
despite repeated demands, and proof 
that plaques were aubmittod inde¬ 
pendently of contest to acquaint com¬ 
pany with plaintiff's ability in com¬ 
mercial art in order to secure em¬ 
ployment, and were not delivered 
uuui after the contest was ended.— i 


AInnd v. P-G Pub. Co., 10 A.2d 6, 
337 I’a 259. 

Proof held to support allegratloas 

T«'\—(IciHimann v Schkadc, Civ 
App , 121 RW.2d 491 

73. Nob—^IVorth v. Buck, 62 N.W. 
566, 34 Neb 703 

G5 C.J. p 99 note 98. 

74. Mo—^Priest v. Way, 87 Mo. 3 6. 
NT—^iValter v. Bennett, 16 N.Y, 

250 

75. Mont.—Tfuthrie v Ilalloran, 2 P. 
2d 406, 90 Mont 473. 

66 C J. p 99 note 1. 

7 e. Nfb—Worth v. Buck, 52 N.W. 

666, 34 Neb. 703. 

66 C.J. p 99 note 2. 

77. Mo—Priest v. Way, 87 Mb. 16. 

C6 C.J. p 99 note 3. 

78. Tf*x,—Continental Bonk & Trust 
Co v. Dcaley Bro.s., Civ App., 171 
S.W'. 652. 

66 C J p 99 note 4. 

79. Ala.—Larkins v. Rckwurzel, 42 j 
Ala. 322. 94 Am.D 6.11. 

I $6 C.J. p 89 note 6. 

1 90. Ala.—Wilkinson r. King, 8 So 
I 189, 81 Ala. 156. 

I 66 C.J. p 99 note 6. I 
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81. Tex—Hubb.ird Kir^l Nat. Bank 
V. Cleland, S W 337, 36 Tex. 
Civ App 478 

65 C.J. p 09 note 7. 

82. Or—OroHi t'anipbi'll, 146 P. 

2d 83, 173 Or. 177 

65 C J. p 99 nolo 9 

83. Onnn—Mdnch V. lll|fgin.M. 68 
A. 49«. 77 Oonn. 370. 

65 C.J. p KjO note 11. 

84. Ala—Mobile, J & K C. R. Co 
V. Bav .Shore* Lumbor ('u., 48 So. 
377. 168 Ala 623 

65 C J. p 100 note 12 

Allegations as to time held sufflelent- 
ly proven 

Ala—^Atchlcy v. Wood, 61 So 2d 705, 
256 Ala. 227. 

85. Colo.— Oorpni Juris dtsA in 

Oliodov V. Poster, 97 I’.2d 426, 428. 

I 105 Colo. 254. 

Tex—Snow V Auto Loan Co, Civ. 

I App.. 259 S.W.2d 340. 

88. Cal—Bancroft <’o v. ITaslett. 

! 39 P. 602, 10b Cal 15i. 

66 C.J. p 100 note 13. 

87. Cal—Jackins v Bacon, 218 P. 
1027, 63 Cal.App. 463. 



89 C.J.S. 


s§ 115-117 TROVER & CONVERSION 


Plaintiff’s averments as to place or county where 
the conversion occurred arc immaterial, and if one 
county is alleged and another proved, the variance 
IS not fatal,*® at least if it was not shown that the 
tort was committed within a different jurisdiction.*® 

Ownership. An allegation that the property con¬ 
verted was "the property of the plaintiff" is sup¬ 
ported by evidence showing that plaintiff had a 


mortgage title to the property.*® On the other 
hand, it has been held tliat there is a fatal variance 
between an allegation of ownership in plaintiff and 
proof that he was joint owner with another,and 
that there is a fatal variance between an allegation 
in an action brought by plaintiff for the benefit of 
another that plaintiff was the owner of the prop¬ 
erty at the tim* of the conversion and proof that 
the beneficial plaintiff was such owner.®* 


D. EVIDENCE 


§ 116. Presumptions and Burden of Proof 

In actions for conversion the plaintiff has the bur¬ 
den of establishing the material allegationa of hie com¬ 
plaint, and the burden of proof le on the plaintiff to 
prove every fact essential to his right to recover. 

In actions for conversion the burden of proof is 
on plaintiff to prove every fact essential to his 
right to recover,®* except such facts as are admit¬ 
ted,®* and the burden docs not shift to defendant,®® 
although plaintiff has made out a prima facie case.®® 
I f defendant places his defense on the insolvency of 
a third person, it is incumbent on him to prove it.®^ 
In an action against persons jointly and severally 
liable for conversion, the burden of proving that a 
recovery against one has been followed by payment 
is on defendant,®® 


Presumptions as to particular matters are dis¬ 
cussed infra §§ 

§ 117. — Title, Ownership, and Right of 
Possession 

a. Presumptions 

b. Burden of proof 

a. Presnmptioiui 

As a general rule, potaeaslon la presumptive evidence 
of title; but a potaeaslon which la shown to be penmia- 
aive in its inception raises no presumption of title, un¬ 
less the possession Is shown to have bean adverse. 

As a general rule, possession is presumptive evi- 


88 . Tex.—First Nat. Hank of Colo¬ 
rado V. Brown. 23 RW. 862, 85 Tex. 
80. 

89. Tex—^Flrst Nat. Bank of Colo¬ 
rado V. Brown, supra. 

90l Mass —VugKOJJ v. Wrljrht, 33 N. 

E 159. ir.7 Mans. 228, 221. < 

65 C.J. p 100 note 17. 

91. Mo—Johnson v. St. Joseph 
.Stork Tarda Bank. 76 S.W. 699, 
102 Mo.App. 396. 

92. 111.—Gates v. Thede. 91 Ill.App 
G03. 

93. US.—Oorpns Juris oitsd lu 
Adair V. ReorKanlzation Inv. Co., 
aaA.Mo., 126 F2d 901. 905. 

Ind —Ureter v. Fleming, 67 N.E.2d 
317. 116 IndApp. 644. 

NY—^Arakjinjian v. Araklan. 48 N.T. 

S 2d 501, 268 App.Div. 41. 

N.l>.—Hart v. Bigler, 295 N.W. 308, 
70 N.D. 407. I 

65 C J. p 102 note 45 j 

Faets regulxsd to be proved by plain- 
tiff la partlenlsr Instaaees 
(1) In action by partnership for 
alleged conversion of horses and corn 
sheller on which partnership held a] 
lien, partnership had burden of prov¬ 
ing alleged purchase and payment of j 
price to representative of bank by 
which payments were to be credited 
to partnership's account.—fihimp 

Bros. V. Place, 381 N.W. 471, 226 Iowa i 
1091. I 


(3) Where a state livestock Inspec -1 
tor, acting on belief that a cow which | 
had been sold by plaintiff had been 
stolen, performed his statutory du¬ 
ty of impounding proceeds of sale 
pending determination of ownership 
of cow or right to proceeds, the in¬ 
spector's action did not authorize j 
an action for conversion of proceeds, j 
at least until such time as plaintiff 
submitted satisfactory proof of his | 
ownership of cow or legal right to 
pn>ceeds of sale —Bohort v, Songer, 
101 P.2d 64. 110 Mont 405. 

(3) In suit for conversion of 
wheat, plaintiff had burden of entab- 
jllshing number of bushels of wheat 
I appropriated by defendant.—^Moore v. 
Conway, Tex.Civ.App., 108 S.W.2d 
964. 

Bight to reoovsr doasM^res 

In trover action, plaintiff must es¬ 
tablish right in himself to recover 
damages —Harvey v. Anacone, 184 A. 
889, 134 Me. 245. 

roots rsqulrsd to bs provsd by ds- 
fsndaat 

Whore plaintiff alleged misappro¬ 
priation by defendant of proceeds of 
the sale of a mortgage bond by rela¬ 
tive occupying a fiduciary relation- 
I ship to plaintiff, after relationship of 
parties and circumstances under 
[ which plaintiff parted with proceeds 
was shown, defendant had the bur¬ 
den to show affirmatively that no de- j 
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ceptlon was practiced, no undue Influ¬ 
ence was employed, and that every¬ 
thing wae fair, open, voluntary and 
well understood.—Arakjlnjian v. Ara- 
kian, 48 N.T.S.2d 601, 268 App.Div 
41. 

Effect of denials by dsfsadanft 

In action by administrator of de¬ 
ceased payee’s estate agalast maker 
for wrongful conversion of note, 
where maker denied that note consti¬ 
tuted a port of payee's estate, or 
that he had converted the note, or 
that he had wrongfully withheld or 
retained the note, administrator had 
burden of proving such facta, though 
maker did not Ale a plea of non est 
factum, and by other paragraphs of 
the answer maker set up afflrmatlve 
defenses of payment and gift.—Fou- 
dy V. Daugherty, 76 N.XI2d 268, 118 
IndApp. 68. 

94. Ky.—Johnson v. Kelley, 106 B. 

W. 864. 82 Ky.L. 701. 
gs. Conn.—^Fllosl v. Crossman. 149 
A. 774, 111 Conn. 178. 

65 C.J. p 102 note 47. 

90. N.C.—^Acme Mfg. Go. v. Ml- 
Queen, 127 S.E. 246, 189 N.C. 311. 
Tex.—Citizens* Loan Inv. Co. v. 

Young, Civ-App., 247 S.W. 662. 

197. N.Y.—Walrod v. Ball, 9 Barb 

i 

98. N.T.—Squire v. Ordemann, 87 N. 

I SL 436. 194 N.T. 304. 
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dence of A possession which is shown to be 

permissive in its inception raises no presumption of 
title, unless the possession is shown to have been 
adverse;^ and where the property of plaintiff has 
once been established, possession by defendant will 
not draw after it presumptive evidence of owner¬ 
ship, such as will excuse him from provin}>r title.2 
Where plaintiff shows generally his ownership and 
right of immediate possession, the presumption is 
that he continued to be the owner with right of pos¬ 
session until the contrary is shown.^ It will be 
presumed that a consignee is the owner of the goods 
shipped;^ and that a father, instead of his unmar¬ 
ried son who lived with him, is the owner of chat¬ 
tels on the premises;^ and plaintiff’s testimony, re¬ 
ceived without objection, that he owned the prop¬ 
erty raises a presumption that such ownership was 
legal in the absence of countervailing evidence.® 

Possession. A possession of the goods in defend¬ 
ant at the time they were demanded of him nearly 
a year after he sold and boxed the goods for ship¬ 
ment will not be presumed in the absence of evi¬ 
dence as to what became of them.'^ Where a part 
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of the allegedly converted property is found in the 
possession of defendant a presumption arises that he 
acquired possession and appropriated the owner’s 
property in its entirety;® and such presumption is 
not rebutted by defendant’s testimony that he had 
no idea how the parts came into his possession.® 
Where the evidence does not warrant it no inference 
will be indulged in to the effect that defendant had 
possession of the alleged converted property.^® 

b. Burden of Proof 

(1) Title or ownership 

(2) Possession or right to possession 

(1) Title or Ownership 

The burden of proof Is on the plaintiff to show that 
he has either a general or special property In the goods; 
he must show title or ownership In himself of the prop¬ 
erty Involved. 

The burden of proof is on plaintiff to show that 
he has either a general or special property in the 
goods he must show title or ownership in him¬ 
self of the property involved, '^2 and this burden rc- 


99. Tex.—Chavez v. Schalrer, Civ 
App.. 199 S.W. 892. 

65 C.J. p 100 note 20. 

I, S.C.—-Willis V. Snellinff, 40 S.C.L. 
280. 

65 C J. p 101 note 21. 

а. Me.—^Weston v. Higgins, 40 Me. 

102 . 

8 . Mont.—Laubenhelmer v. Bach. 47 
P. 803, 18 Mont. 177. 
sigm constructefl by plaintiff 

In action for value of sign alleged¬ 
ly removed by defendants from prem¬ 
ises of plaintiff, where it was proved 
that sign was constructed by plain¬ 
tiff on his own property, continued 
ownership by plaintiff would be pre- 
.sumed until contrary was establish¬ 
ed.—Oradell Gardens v. Mooney, 178 
A. 270, 13 N J.Misc. 364. 

4. Minn.—Benjamin v. Levy, 38 N. 
W. 702, 39 Minn. 11. 

5. Ga—^Reid v. Butt, 25 Ga, 28. 

б. Tex —Mack-International Motor 
Truck Corporation v. Coonrod, Civ. 
App., 264 S.W. 129. 

7. N y.—^Whitney v. Slauson, 80 
Barb, 276. 

8 . La — McGuire v. Monroe Scrap 
Material Co., 180 So. 413, 189 La. 
573. 

9. La. — McGuire v. Monroe Scrap 
Material Co., supra. 

10. Cal.—Metter v. Los Angeles Ex¬ 
aminer, 96 P.2d 491, 35 Cal.App 
2d 304. 

Zaferenoe of possesalon 

In action against newspaper for 
publishing picture of plaintiff’s wife 
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In connection with story of wife 
committing suicide, it could not be 
inferred that, because picture of wife 
similar to one taken from plaintiff’s 
home appeared In newspaper, defend¬ 
ant new.spaper had possession of 
photograph which was taken from 
plaintiff’s home, so os to entitle 
plaintiff to recover on his allegations 
of conversion.—Metter v. Los Ange¬ 
les Examiner, supra. 

11. III.—^Paubel V. Michigan Boule¬ 
vard Bldg. Co., 278 Ill.App. 159. 

Me.—Giguere v. Morrlsette, 48 A 2d 
267, 142 Me. 96—^Patten v. Denni¬ 
son. 14 A.2d 12. 137 Me. 1. 

Mass.—^Massachusetts Lubricant 
Corp. V. Socony-Vacuum Oil Co., 25 
N.E.2d 719, 305 Mass. 269—Handy 
V. C. I, T. Corporation, 197 N.E 
64, 291 Mass. 167, 101 A.L.II. 447. 

12. Ala.—Hampton v. Stewart, 194 
So. 509. 240 Ala. 2—Wolff v. Zurga, 
150 So. 144, 227 Ala. 370, 

Cal—Scutt V. Bassett, 194 p.2d 781, 
86 CaI.App.2d 373—D’Ale.ssandro v. 
Pickford, 70 P.2d «48, 22 Cal.App 
2d 24 2. 

Ill,—KlJmas V. Kllmas, 110 N.E.2d 
463, 349 I11.APP. 243. 

Ind—Ax V. Schloot, 81 N.E.2d 379, 
118 Ind.App. 458—Poudy v. Daugh¬ 
erty, 76 NE.2d 268, 118 Ind App. 
68—Ax V. Schloot, 64 N.E.2d 668, 
116 Ind.App. 366—'Brackin v. 

Franklin Sec. Co.. 8 N.E.2d 97. 103 
Ind.App. 418. 

Kan.—Gantz v. Bondurant, 156 P.2d 
450, 159 Kan. 389. 

Mass.—MacNell v. Hazelton, 28 N.E. 
2d 477. 306 Mass. 866—Standard. 
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Plumbing Supply Co. v. Guleslan, 8 
N.E.2d 508, 297 Mass. 214. 

Minn.—Fryberger v. Anderson, 260 
N.W. 625, 194 Minn. 443, 

M'o —Pearl v. Interstate Securltle.s 
Co., App.. 198 S.W.2d 867, reversed 
on other grounds 20C S.W.2d 975— 
Jackson v. Rothschild, App., 99 S. 
W.2d 869. 

Mont—Bohart v. Songer, 101 P.2d 
64, 110 Mont. 4 05—Henderson v. 
Campl>ell, 26 r.2d 361. 96 Mont. 180. 
N.Y—In re Barrett’s Estate, 82 N.Y. 
S 2d 137. 

Po.—Pir.st Nat. Bank of Blair.stown 
V. Goldberg, 17 A.2d 377, 340 Pa, 
337. 

S.C—^IValdrop v. M. & J. Finance 
Corp., 183 S.E. 460, 178 S.C. 627. 

Tex—^Guinn v. Ixikey, 249 S.W.2d 
185. 151 Tex. 260—Satterfield v. 

Knippel, Civ.App., 169 S.W.2d 795 
— G abort v. Eastus, Civ.App., €2 
S W 2d 618, reversed on other 
grounds Eastus v. Gabert, 93 S.W. 
2d 396, 127 Tex. 290. 

Wash.—Junkln v, Anderson, 150 P. 

2d 678. 21 Wash.2d 256. 

65 C.J. p 102 note 61. 

Better title than defendant 

In action for wrongfully taking au¬ 
tomobiles. wherein defendants denied 
that plaintiff had any title to auto¬ 
mobiles and asserted title in them- 
selve.s, plaintiff had burden to show 
a better title to automobiles than de¬ 
fendants had. 

Ohio.—Pennington v. First Discount 
Corp., 102 N.B.2d 469, 89 Ohio App. 
384. 
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mains throughout the entire trial,^* and is not shift¬ 
ed to defendant on the making of a prima facie 
case of ownership in plaintiff.i^ Where a prima 
facie case has been made out for plaintiff, the bur¬ 
den is on defendant to establish such matters of 
defense as that plaintiff’s title to the property was 
void as having been acquired in fraud of his ven¬ 
dor’s creditors or that title to the property is in 
defendant,or in a third person with whom defend¬ 
ant so connects himself that he can stand on his 
right or to overcome the presumption of title 
arising from possession,'^® Where title in plaintiff’s 
ancestor is admitted, recovery can be defeated only 
by proof that such title has been divested. 

Where the property converted is a negotiable in¬ 
strument, if defendant desires to defend on the 
ground that he is an innocent holder for value, the 
burden is on him to establish this fact.^o and, if he 
is asserting title in his predecessor, that the latter 
was a bona fide holder.^t 

(2) Possession or Right to Possession 

In order to maintain an action for conversion, the 
plaintiff must show that at the time of the convefrsion he 
was m possession of the property, or was entitled to the 
immediate possession thereof. 

In order to maintain an action for conversion, 
plaintiff must show that at the time of the conver¬ 
sion he was in pos.scsMon of the property, or was 


entitled to the immediate possession thereof.^^ 
Where plaintiff’s right to possession depends on a 
condition, he must show a compliance with the con- 
dition.23 It is not incumbent on defendant to prove 
that he never had possession of the property, at least 
until plaintiff makes a prima facie case tracing the 
property into defendant’s hands. 24 It has been held 
that where plaintiff has proved his ownership and 
loss of the property, the burden then shifts to de¬ 
fendant to show that he came into possession of the 
property under such circumstances as to relieve him 
from liability for a conversion.25 

§ 118. - Conversion 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

Conversion may be inferred from the taking of prop- 
c^rty and neglect to return it; and a defendant’s refusal 
to surrender another’s property, when called on to do so, 
affords a presumption that he has converted It to his 
own use, but this presumption is rebuttable. 

Conversion may be inferred from the taking of 
property and neglect to return it 2® A defendant’s 
refusal to surrender another’s property, when called 
on to do so, affords a presumption that he has con¬ 
verted it to his own use,27 but this presumption is 
rebiittable.28 A conversion may be inferred from 


Pa.—Commercial Banking Corp v. 
Active Loan Co. of PJiiladclphla, 
4 A.2d 616. 135 Pa-Supor. 124. 

13. Tex—^Humphrey s-Storts Inn 
Agrency v. Hoffman, Civ.App., 254 
S.W. 154—Citizens’ Loan Inv, Co. 

V. Younfi:, Civ.App., 247 S W. 662. 

14. Tex —Citizens' Loan Inv. Co. v. 
Toung-, supra. 

15. Minn—Derby v. Gallup, 5 Minn 
119. 

16. Tex.—Corpus Juris cited in 

Lang V. Harwood, Civ.App., 145 S 

W. 2d 946, 950. 

65 C.J. p 103 note 66. 

17. Mo.—^Ernest Wolff Mfg, Co. v 
Battreal Shoe Co., 180 S.W. 396, 
192 Mo.App. 113, 123. 

65 C.J. p ID'S note 66. 

18. U.S.—Eiseman v. Maul, C.C. 
Iowa, 8 F.Caa No.4,322. 

19. Ala—Powers v. Hatter, 44 So. 
859, 162 Ala 636. 

20. NY.—U. S. Fidelity & Guaran¬ 
ty Co. V. Leon, 300 N.Y.S. 331, 
165 Misc. 549. 

65 C.J. p 103 note 69. 

21 . N.Y.—^U. S. Fidelity & Guaranty 
Co. V. Leon, supra 

22. U.S.—Selby Mfg Co. v. Gran- 
dahl, C.A.Conn., 200 F.2d 932. 

Ala—Hampton v. Stewart, 194 So. 


609, 240 Ala. 2—Wolff v. Zurga, 
150 So. 144, 227 Ala 370 
Cal.—Tnggs v. Zlcovich, 257 P.2d 60. 

117 CalApp2d 768—Scutt v. Bas¬ 
sett, 194 P.2d 781. 86 Cal App.2d 
37.3—1>‘Alessandro v. PJekford, 70 
P.2d 648, 22 Cal App 2d 242. 

Ill'—Faubel v. Michigan Boulevard 
Bldg. Co., 278 Ill.App 169. 

Ind—Ax V. Schloot, 81 N.E.2d 379, 

118 Ind.App. 458—^I’^oudy v. Daugh¬ 
erty. 76 N.E.2d 268, 118 Ind App 
68—Ax v. Schloot, 64 N.E.2d 668, 
116 Ind App. 366. 

Me—Giguere v. Morrisette, 48 A. 
2d 2.57, 142 Me. 95—Sanborn v. Mat¬ 
thews, 41 A.2d 704, 141 Me. 213— 
Patten v. Dennison, 14 A.2d 12, 137 
Me. 1. 

Mass.—Marshall Vessels, Inc v. 
Wright, 120 N.E.2d 286—MacNell v. 
Hazelton, 28 N.E 2d 477, 306 Mass. 
366—Massachusetts Lubricant 
Corp. V. Socony-Vacuum Oil Co., 
26 NE 719, 305 Mass. 269—Stand¬ 
ard Plumbing Supply Co. v. Gule- 
slan, 8 N.E,2d 608, 297 Mass. 214— 
Handy v. C. I. T Corporation, 197 
N.E 64, 291 Mass. 157, 101 A.L.R. 
447 

Mo.—Pearl v. Interstate Securitle.s 
Co, App., 198 S.W.2d 867. revers¬ 
ed on other grounds 206 S W.2d 
975—Jackson v. Rothschild, App., 
99 S.W.2d 859. 


Mont —Bohart v. Songer, 101 P.2d 
64, 110 Mont. 405. 

N.Y—In re Barrett’s Estate, 82 N.Y 
S.2d 137. 

S.C—Waldrop v. M. & J. Finance 
Corp., 183 SE 460. 178 SC. 627. 
Tex—Satterfield v. Ktnppel, Civ.App., 
169 S.W.2d 795. 

Wa.sh —Junkin v. Anderson, 150 P. 

2d 678, 21 Wash 2d 256. 

65 C.J. p 103 note 60. 

Basis of right to possession 

While plaintiff was required only 
to show right to possession, it would 
nevertheless be net t^ssnry to ascer¬ 
tain on what the riglit to possession 
was based—Selliy Mfg. Co. v. Gran- 
dahl, C.AConn., 200 P.2d 932. 

23. Me—Giguere v. Mornsette, 48 
A.2d 257, 142 Me. 95. 

24. N.D.—Hart v. Rigler, 295 N.W. 
308, 70 N.D 407. 

25. Pa.—Fir.st Nat. Bank of Blairs- 
town v. Goldberg, 17 A 2d 377, 340 
Pa 337. 

26. Minn —Stu kney v. Smith, 6 
Minn. 486. 

27. Ind.—Chicago, I. & L. Ry. Co. 
V Pope. 188 NE 694, 99 Ind.App. 
280, 

28. Ind.—Chicago, I. & L. Ry. Co. v. 
Pope, supra. 
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a failure of a bailee to deposit in a bank money 
which was given to him for that purpose or 
where one having possession of property, and know¬ 
ing that he has no claim to it, withholds it from the 
true owner, he may be presumed to have assented 
to the wrongful act of another by which such pos¬ 
session was obtained but a bare possession of 
another’s property will not be presumed to be tor¬ 
tious.It has been said that no presumption arises 
that defendant converted the entire amount of chat¬ 
tels lost because an insignificant portion thereof was 
seen to be taken away by his employees.^- 

Intention to com>crt. A legal presumption arises 
that one who takes or converts to his own use the 
property of another intends to do so,^^ a jury 
may lawfully infer that such a wrongdoer had 
knowledge of the right and title of the owner of 
the property which he appropriated, and that he 
intended to convert it to his own use from his reck¬ 
less disregard of the owner’s right and title, unless 
the presumption is overcome by evidence of his in¬ 
nocence and good faith. 

Place of conversion. In the absence of evidence 
to show where an alleged conversion of stock by a 
corporation having offices only in two states was 
committed, the presumption arises that the stock 
was converted at the company’s office in one of 
these two states and not in another state, so as to 
render its law applicable.36 


TROVER & CONVERSION § 118 

Titne of conversion. In the absence of proof as 
to the date of the conversion of property, the pre¬ 
sumption is that It was as of the date of taking the 
property into possession.36 

b. Burden of Proof 

The burden of proof is on the plaintiff to show a con¬ 
version of the prope'rty involved; and he must show 
either an actual conversion, or demand tor, and refusal 
of, the property where this is relied on to establish a 
conversion. 

The burden of proof is on plaintiff to show a 
conversion of the property involved and in or¬ 
der to establish a conversion, plaintiff must prove 
some affirmative wrongful act,38 since, as discussed 
supra § 4, acts alleged to constitute a conversion 
must be positive and tortious and not a mere non¬ 
feasance, or neglect of some legal duty, or a mere 
breach of contract. He must show either an ac¬ 
tual conversion,39 or a demand for, and refusal of, 
the property where this is relied on to establish a 
conversion.^9 In the latter case, according to the 
weight of authority, it is also necessary for plaintiff 
to show that at the time of the demand and refusal 
defendant had control of the property so as to be 
able to comply with the demand but there are 
also decisions which are apparently in conflict with 
this rule. ^2 Where, however, conversion is other¬ 
wise established, proof of demand and refu.sal is not 

necessary.^ 3 


29. Ind —Spencer v. Morgan. 6 Ind. 
146. 

30. Mo.—Anderson v. Klncheloe, 30 
Mo. 520. 

31. Ala.—Glaze v. McMIIlion, 7 Port 
279. 

32. U.S.—Greenbure v. Norfolk & 
We.stern Ry. Co., C.C.A.W.Va,, 29 
F.2d 111. 

33. U S.—S. V. Ute Coal, etc., Co., 
Colo, 158 P. 20. 85 C.C.A. 302. 

Tex.—Gulf, C. & S. P. R. Co. v. Pratt. 
Civ.App., 183 S.W. 103. 

34. US—U. S. V. Ute Coal & Coke 
Co.. Colo., 168 F. 20, 86 C.C.A. 302. 

35. U.S—^Arkansas Anthracite Coal 
& Lajid Co. V. Stokes, C-C.A.Ark., 
2 P.2d 511. 

36. NC—Parker v. Harden, 28 S.E. 
20, 121 NC. 67. 

37. Ark.—Plunkett-Jarrell Grocery 

Co. V. Terry, 263 S.W.2d 229. 

Ill.—-Klimaa v. Kllmas, 110 N.E.2d 
463, 349 Ill.App. 243—Faubel v. 

Michigan Boulevard Bldg. Co., 278 
Ill.App. 159. 

Ind—Ax V. Schloot, 81 N.E.2d 379. 
118 Ind.App. 458—^Foudy v. Daugh¬ 
erty. 76 N.E.2d 268, 118 Ind.App. 
68—Ax V. Schloot. 64 N.E.2d 668, 
116 Ind.App. 366—Brackia v. 


I Franklin See. Co., 8 N.E.2d 97, 103 
Ind.App 418. 

Me—Harvey v. Anacone, 184 A, 889, 
134 Me. 245. 

Minn.—^Pryborger v. Anderson, 260 
NW. 625, 194 Minn. 443. 

Mont.—'Bohart v. Songer, 101 P.2d 
64. 110 Mont. 405. 

Okl.— Corpus Juris cited la Smith v. 
Wixson. 123 P.2d 250, 251, 190 Okl. 
314. 

Tex,—Meador v. Wagner. Civ.App., 
70 S.W.2d 794, error dismissed. 

65 C.J. p 103 note 61. 

38. Okl.— Corpus Juris cited la 
Smith V. Wixson. 123 P.2d 260, 
251, 190 Okl. 314. 

65 C.J. p 103 note 62. 

39. Tex —-American Mortgage Cor¬ 
poration V. Wyman, Civ.App., 41 S. 
W.2d 270. 

65 C.J. p 103 note 64. 

40. Ala,—Clay County Abstract Co 
V. McKay, 147 So. 407, 226 Ala 394. 

Mass.—^Premium Cut Beef Co. v. 
Karp, 61 N.E.2d 112, 318 Mass. 
229. I 

N.J.—Mueller v. Technical Devices 
Corp., 84 A,2d 620, 8 N.J. 201. 

65 C.J. P 103 note 65. 

Coaseat to possessioa of property 
In trover, where property has come 
Into possession of defendant by 
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plaintiff’s consent, and plaintiff re¬ 
lies on wrongful detention, plaintiff 
has burden of showing demand by 
plaintiff and refusal of defendant to 
deliver possession.—Clay County Ab¬ 
stract Co. v. McKay, 147 So. 407, 226 
Ala 394. 

Valawful deteatioa of property 

In trover for conversion of plain¬ 
tiff’s property In defendant’s law¬ 
ful possession, plaintiff was bound 
to prove defendant’s unlawful deten¬ 
tion thereof.—Mueller v. Technical 
Device.s Corp., 84 A.2d 620, 8 N.J. 
201 , 

Conversion by wrongful taklaff 

In conversion by wrongful taking. 
It Is not necessary to prove a de¬ 
mand and refusal.—^Klarn v. Koppel, 
118 P.2d 729. 63 Idaho 171. 

41. Mas.s.—Premium Cut Beef Co. 
V. Karp, 61 N.E.2d 112, 318 Mass. 
229. 

65 C.J. p 104 note 66. 

42. N.r.—Kruse v. Seeger & Guern¬ 
sey Co., 16 N.Y.S. 825, affirmed 16 
N.Y.S, 529. 

65 C.J. p 104 note 67. 

43> Vt.—Vermont Acceptance Corpo¬ 
ration v. Wiltshire, 163 A. 199, 103 
Vt. 219. 73 A.L.R. 792. 

65 C.J. p 104 note 68. 



§§ 118-121 TROVER & CONVERSION 

Aiding in conversion. Where plaintiff brings ac¬ 
tion against a party for damages for aiding in the 
conversion of his property, it is incumbent on such 
plaintiff to show that the party charged with aid¬ 
ing in the conversion had actual notice of plaintiff's 
rights, or had actual notice of the infirmity in the 
title of the party defendant is charged with aiding 
in the conversion, before he is entitled to recover a 
personal judgment for damages.*^ 

inient. In order to establish a conversion, it is 
incumbent on plaintiff to show an intention or pur¬ 
pose to convert the goods and to exercise owner¬ 
ship over them, or to prevent the owner from taking 
possession of his property.^5 

§ 119. - Identity 

The general rules as to presumptions and burden of 
proof In actions for conversion apply In Identifying prop¬ 
erty. 

Identity of plaintiff’s property as that taken by 
defendant will be presumed where defendant refused 
to let plaintiff examine it to ascertain whether it 
belonged to him.'*® Plaintiff has the burden of 
proving the identity of the property converted;*’^ 
and also the burden of proving that the articles 
alleged to have been converted were personalty.*® 

§ 120. - License 

Although thera la authority to the contrary. It has 
been held that one who cuts timber on adjoining land 
is presumed to have a license or authority therefor from 
the owner. 

It has been held that a tenant of timber land who 
cut trees on adjoining land will be presumed to have 
license or authority therefor from the owner of 
the latter tract but there also is authority to the 
contrary.^® 


89 C.J.S. 

— Damages and Value 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

Ordinarily, the damage caused by the wrongful con¬ 
version will be presumed to be the value of the property 
at the time of the conversion; and in the absence of 
other evidence, property converted by a wrongful sale 
will be presumed to be worth the price received for it. 

Ordinarily, the damage caused by the wrongful 
conversion will be presumed to be the value of the 
property at the time of the conversion,^*^ In the 
absence of other evidence, property converted by a 
wrongful sale will be presumed to be worth the 
price received for it.^^ 

As to value of chases in action. In trover for the 
conversion of choscs in action, such as promissory 
notes, bills of exchange, checks, drafts, bonds, cor¬ 
porate stock, or other evidences of indebtedness, in 
the absence of any evidaice to the contrary, it will 
be presumed that the value of the instrument is its 
face value although, as discussed infra § 130, 
this presumption may be rebutted by evidence that 
the instrument is worth less than its face value, 
or that in fact it has no value. It has been held that 
it will be assumed in the absence of evidence, that 
the sale price of converted stock of fluctuating value 
between the date of conversion and the date the 
owner learned thereof did not exceed the highest 
sale price on the date the owner learned of the 
conversion.The ability of the maker to pay a 
note will be presumed until the contrary is proved;®^ 
and a presumption exists that the maker of the note 
will pay it.^® 

b. Burden of Proof 

The plaintiff has the burdefn of proving the damages 
sustained by him, and for this purpose he must show the 


44. Old.—Davis v. IIowo, 226 P. 316, 
99 Okl. 118. 

45. Cal.—Zoslow v. Kroenert, 176 P. 
2d 1, 29 Cal.2d 641, followed In 176 
r.2d 8, 29 Cal.2d 878. 

Intent held imxnaterial 

In conversion by wrongful taking 
the Intent of the party is Immaterial. 
—-Klam V. Koppel, 118 P.2d 729, 63 
Idaho 171. 

46. Colo—Cas<‘o Mercantile & Trust 
Go. V. Central Sav. Bank & Trust 
Co. 226 P. 8fiS, 75 Oolo. 478. 

65 C.J. p 101 note 37. 

47. Mo—Hayes v. O’Dell, App., 236 
S.W.2d 367. 

N.Y.—In re Uris' Ratate. 71 N.Y.S. 

2d 620. 188 Misc. 772. 

Tex.—Satterfield v. Knippel, Civ.App., 
169 S.W.2d 796. 

48. Maas.—Standard Plumbing Sup- 


I ply Co. V Gule.sian, 8 NE2d 608, 
297 Maas. 214. 

49- Pa.—Win lack v. Geist, 107 Pa. 

297, 52 Am.R. 473. 

66 C.J. p 101 note 38. 

50. Wia.—Millard v. McDonald 
Lumber Co., 25 N.W. 656, 64 Wis. 
626. 

66 C J. p 101 note 39. 

51. Mont.—Guthrie v. Halloran, 3 P. 
2d 406, 90 Mont. 376. 

“Reasonable time'* 

In applying the "reasonable time" 
rule In the determination of damages 
resulting from conversion of stock 
certificates, courts presume that 
plaintiff had a knowledge of stock 
trading.—^Hayward v. Edwards, 4 N. 
y.S.2d 699, 167 Misc. 694. 

53- N.Y.—Sun Mut. Ins. Co. v. Tal- 
madge, 4 Daly 639. 


53. Mi.ss.—Bank of Forest v. Capi¬ 
tal Nat. Bank. 169 So. 193, 176 
Miss. 163. 

N,.T.—'Arnold v. Hamilton Inv. Co. 
38 A.2d US. 132 N.J.Law 10. af¬ 
firmed 40 A.2d 649, 132 N.J.Law 
419. 

N.Y.—B. C. S. Corp. v. Colonial Dis¬ 
count Co, 8 NY.S.2d 65, 169 Mjsc. 
711. 

Tex—^Forrest v. Burns, Civ'.App., 67 
S.W.2d 1111. 

6'5 C.J. p 101 note 42. 

54. Del.—Wyndliam, Inc. v. Wil¬ 
mington Trust Co., 59 A.2d 456, 5 
Terry 324. 

55. N.Y.-^Neff v. Clute, 12 Barb. 466. 

66. Miss.—Bank of Forest v. Capi¬ 
tal Nat. Bank. 169 So. 193, 176 Miss. 
163. 


612 



89 C.J.S. 

value of the property; the burden Is on the defendant to 
prove facte which will authorize a reduction or mitiga¬ 
tion of the damages ctalmed. 

Plaintiff hae the burden of proving the damages 
sustained by hini,B7 and for this purpose he must 
show the value of the property8 or of his special 
interest therein, which is necessary^® and sufficient®® 
to fix the limit of defendant’s liability; and if spe¬ 
cial damages are claimed for expenses incurred in 
pursuit of the property, defendant must establish 
the value of the time and the reasonableness of the 
expenses.®^ While it has been said that proof that 
the property had no market value is not a condi¬ 
tion precedent to the recovery of actual value there¬ 
of by the owner,®2 there is authority to the effect 
that it is incumbent on parties to produce evidence 
of market value, where property has market value 
and that where market value of property is pleaded 
and the evidence shows that there is a market for 
such property, plaintiff is required to prove the 
market value.®* 

In order to recover the value of the property con¬ 
verted the owner is not required to show what dis¬ 
positions he would have made had the conversion 
not occurred;®® and if the wrongful detention of 
property causes the owner to lose a ready market, 
the damage is recoverable, without necessity for 


TROVER & CONVERSION § 121 

proof that the owner would have availed himself of 
that market but for the wrongful detention.®® 
Where it is shown that defendant is withholding the 
property and refused to surrender it to plaintiff on 
demand, it is not necessary to plaintiff’s recovery of 
damages for conversion to show that defendant has 
actually used any part of the property.®'^ In an ac¬ 
tion for the conversion of a draft, it is not neces¬ 
sary for plaintiff to show the solvency of the drawee 
or acceptor.®® 

Matters in reduction or mitigation of damages. 
The burden is on defendant to prove facts which 
will authorize a reduction or mitigation of the 
damages claimed.®® If defendant claims a reduction 
of damages by reason of his good faith in commit¬ 
ting the conversion, the burden is on him to establish 
this fact.'^® If it is claimed that the property was 
damaged when converted, the burden rests on de¬ 
fendant to prove it.*^! While in actions of trover 
for conversion of choses in action, such as notes, 
bills of exchange, drafts, or other evidences of in¬ 
debtedness, it will be presumed, in the absence of 
evidence to the contrary, that the value of the in¬ 
strument converted is its face value, if defendant 
claims that the instrument is worth less than its 
face value, or is worthless, he has the burden of 
establishing this fact.'^2 a statute providing that the 


67. Ark.—Plunkett-Jarrell Grocery I 

Co. V. Terry, 263 S.W.2d 229. | 

La.—^Eduardo Femajidez Y Companlaj 
V. LonRlno & Colims, C So 2d 137, 
199 La 343. 

Moss.—Buckley v. White, 104 N.E 2d 
168, 328 Mass. 663. 

Mont —Dohart v. Songer, 101 P.2d 
64. 110 Mont. 406. 

65 C.J. V 104 note 70. 

ConiLterolalm 

In action for libel and slander, 
defendant, filing counterclaim for 
amount of plaintiff’s allPKod Indebt¬ 
edness to defendant for conversion 
of checks belonging to defendant, 
had burden of proving amount, as 
well as existence, of such indebted¬ 
ness.—Taylor v. Virginia Metal Prod¬ 
ucts Corp., D.C.Va., Ill F.Supp. 321, 
affirmed, C.A.. 204 r.2d 457, certio¬ 
rari denied Virginia Metal Products 
Corp. V. Taylor, 74 S Ct. 104, 346 U.S. 
865, 98 L Ed. 375. 

68. Mass.—Corsiglia v. French, 187 
N.E. 702, 284 Mass. 211. 

Minn.—Fryberger v. Anderson, 260 
N.W. 625. 194 Minn. 443. 

N.T.—^Kolodny v. Schwartz, 90 N.T. 
S.2d 48, reversed on other grounds 
94 N.Y.S.2d 713, 276 App Div. 930 
—iSpartls V. Dobcsus. 68 N.Y.S.2d 
462. 

66 C.J. p 104 note 71. 

Proof of Tain* not rognlrod 

Where It appeared that, in remov¬ 


ing parts of tractor, the tractor had 
been so badly injured and Impaired 
as to render It valueless for use for 
which it was originally designed, and 
that tractor was not capable of being 
repaired, owner WEis entitled to re¬ 
cover in action In trover for conver¬ 
sion of the tractor, without proving 
value of any of parts taken and con¬ 
verted.—Klam V. Koppel, 118 P.2d 
729, 63 Idaho 171. 

Failure to prove value of property 
alleged to have been converted pre¬ 
cludes recovery on theory of conver¬ 
sion.—Knighton v. Manning, 33 P. 
2d 401, 84 Utah 1. 

59. N.D.—^Miller v. National Eleva¬ 
tor Co., 165 N.W. 871. 82 N.D. 352. 

60. Ala.—Redd Chemical & Nitrate 
Co. V. W. T. Clay Mercantile Co., 
122 So. 662, 219 Ala. 478. 

61. Okl.—Fitch V. Green, 134 P. 34. 
39 Okl. 18. 

62. Tex—Galveston, H. & S, A. R. 
Co. V. Wallhaven, Civ App., 160 S. 
W. 116. 

05 C.J. p 104 note 75. 

63. Mass—Corsiglia v French, 187 
N E 702, 284 Mass. 211. 

Utah.—Ilaycraft v. Adams, 24 P.2d 
1110, 82 Utah 347. 

64. Tex,—^Eagle Furniture Stores v. 
Jones. Civ.App., 110 S.W.2d 610. 

65. U.S.—In re New York, N. H. & 
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H. R. Co., D.C Conn., 64 F.Supp. 
487. 

iee. U.S.—In re New York, N. H. & 
H. R. Co., supra. 

I 67. Tex—Myatt v. Elliott. Civ.App., 
143 SW.2d 205, error dismissed. 
Judgrment correct. 

I 68. Tex.—Forrest v. Burns, Civ.App,, 

I 57 S.W.2d nil, error dismissed. 

69. Wash.—Crutcher v. Scott Pub. 
Co, 253 P.2d 925, 42 Wash.2d 89. 

I 65 C.J. p 104 note 76. 

Z& action for ooaveraioa of mort- 
j gaged property, burden was on de¬ 
fendant, seeking credit for unpaid 
balance due on mortgaged property, 
to show that It had paid such bal¬ 
ance or had exonerated plaintiff from 
all liability therefor—Crutcher v. 
Scott Pub. Oo., 253 l'.2d 926, 42 Wash. 
2d 89. 

70. U S —Dartmouth College v. In¬ 
ternational Paper Co, C.C.N.H., 132 
F 92. 

65 C J p 104 note 77. 

71. Ind,—Kavanaugh v. Taylor, 28 
N.E. 553, 2 Ind.App. 602. 

72. Tex.—^Forrest v. Burns, Civ.App., 
57 S.W.2d 1111. 

Va—American Nat. Bank of Ports¬ 
mouth V. Ames, 194 SR. 784, 169 
Va 711, certiorari denied 68 S.Ct. 
1046, 804 U.S. 677, 82 L.Ed. 1640. 

65 C.J. p 104 note 80. 
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§§ 121-124 TROVER & CONVERSION 


Statutory presumption of detriment caused by the 
wrongful conversion of personalty cannot be re¬ 
pelled m favor of one whose possession was wrong¬ 
ful from the beginning, by his subsequent applica¬ 
tion of the property to the benefit of the owner, 
without his consent, applies only to a situation where 
the property was voluntarily applied by the person 
guilty of conversion to the benefit of the injured 
person, and can have no application to a situation 
where the application was compelled by a legal 

duty. ^3 

§ 122. Admissibility 

Evidence otherwise competent Is admissible if It 
tende to prove or disprove a material allegation or de¬ 
nial of either party’s pleading. 

Evidence otherwise competent is admissible if it 
tends to prove or disprove a material allegation or 
denial of cither party’s pleading and is inad¬ 
missible if it docs not in some degree sustain or de¬ 
feat one or more of the issues presented for deci¬ 
sion.^® 

§ 123. - Existence, Identity, and Descrip¬ 

tion of Property 

Evidened relating to the existence or nonexistence, 
Identity, description, or quantity of property In contro¬ 
versy is admissible. 

Evidence of any fact which relates to the exist¬ 


ence or nonexistence,^® to the identity,to the de¬ 
scription,or to the quantity^® of property in con¬ 
troversy, which is alleged to have been wrongfully 
converted, is admissible. Similarly, evidence as to 
the location of the area in which the alleged con¬ 
version occurred is admissible.®® 

§ 124. - Title and Right to Possession 

a. Of plaintiff 

b. Of defendant 

a. Of Plaintiff 

The general rule is that evidence, oral or written, 
which tends in any degree to prove or to disprove the 
pIsintifT's title or right of possession is admissible. 

The general rule is that evidence, oral or written, 
which tends in any degree to prove®i or to dis- 
provc®2 plaintiff’s title or right of possession is ad¬ 
missible; and on the other hand evidence which 
has no tendency to prove®® or disprove®^ plaintiff’s 
title or right of possession is immaterial and should 
not be admitted. 

b. Of Defendant 

The right of the defendant to the admission of evi. 
denee In support of title or right of poesession in himself 
Is as broad as that of the plaintiff. 

The right of defendant to the admission of evi¬ 
dence in support of title or right of possession in 


73. Cal,—Goldberg v List. 7$ P. 
2d 1087, 11 Cal.2d 389, 116 A.L.K. 
900. 

74. La.—Smith v. Dover, Apip., 186 
So. 74. 

Me.—McCully v. Bessey, 49 A.2d 230, 
142 Me. 209. 

Mont.—llage v. Orton, 176 P.2d 174, 
119 Mont. 419. 

66 C.J. p ID’S note 81. 

76. Anz.—^^impson v. Shaw, 226 P. 

2d 667, 71 Arlz. 293. 

Or—Mattechek v. Pugh, 66 P,2d 730, 
163 Or. 1, 168 A.L.R. 725. 

66 C.J. p 106 note 82. 

76. Iowa.—McNamara v. New Mel- 
leray Corp., 66 N.W. 322, 88 Iowa 
502. 

66 C.J. p 106 note 83. 

77 . Yt.—Picknell v. Fulton. 94 A. 
104, 89 Vt 61. 

66 C.J. p 196 note 84. 

78. Conn.—Bugbee v. Allen, 14 A. 
778, 66 Conn. 167. 

Iowa.—Casey v Ballou Banking Co., 
67 N.W. 98, 98 Iowa 107. 

78. U.S.—City Bank of Wheeling v. 
Rhodchamel, W.Va., 223 F. 979, 
139 C.C.A. 366. 

65 C.J. p 105 note 86. 

80. Ala.—Goney v. Henley, 71 So. 
2d 281, 260 Ala. 614. 


81. Cal.—Klrkman Corp. v. Owens, 
144 P.2d 405. 62 Cal App.ld 193. 

Me—McCully v. Bessey, 49 A.2d 
230, 142 Me. 209. 

Mont.—Henderson v. Coropbell. 26 P. 

2d 361, 95 Mont 180. 

Wash —^Kohout v. Brooks, 62 P.2d 
995, 186 Wash. 4. 

66 C.J. p 196 no'te 87. 

Endence held adaiissible 
In action for conversion of nurs¬ 
ery stock, where plaintiff claimed 
that defendants' lessor agreed to 
grow the stock for plaintiff under 
terms of a certain contract, plain¬ 
tiff was entitled to have agreement 
and memorandum relating thereto 
admitted in evidence in order to es¬ 
tablish plaintiff's title.—Klrkman 
Corp. V. Owens, 144 P.2d 405, 62 Cal. 
App 2d 193. 

Evidence held naaeoeomuT 

In action for conversion of auto¬ 
mobile, prooif that certificate of own¬ 
ership of automobile had been is¬ 
sued plaintlfTs held unnecessary, 
since automobile was new when pur¬ 
chased by plaintiff and certificate 
of ownership was required only of 
owners of secondhand motor vehicles. 
—Vetter v. Browne, 85 S.W.2d 197, 
231 Mo.App. 1147. 

82. Mass.—^MacNell v. Hazelton, 28 
N.E.2d 477, 306 Mass. 3«6. 

65 C.J. p 106 note 88. 
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Svidesoe held admissible 

In action for conversion of a 
"clamshell bucket," evidence tending 
to show that plaintiff in earlier ac¬ 
tion against third person for conver¬ 
sion of the same "bucket” hod receiv¬ 
ed satisfaction, that title thereto 
had passed to such third person and 
that plaintiff did not have right to 
possession of the "bucket" at date of 
writ in subsequent action was prop¬ 
erly admitted.—^MacNeil v. Hazelton, 
supra. 

83. Me.—^Morrison v. Barron Furni¬ 
ture Co., 1 A.2d 182, 136 Me. 609. 

Or.—Mattechek v. Pugh, 66 P.2d 730. 

163 Or. 1, 168 A.L.R. 725. 

66 C.J. p 106 note 89. 

84. Colo.—Carlson v. McNeill, 162 
P.2d 226, 114 Oolo. 78. 

Pa—^Municipal Band of Harrisburg 
V. Aurand, Com.Pl., 64 Dauph.Co. 
428. 

Wash.—^Watkins v. Siler Logging Co., 
116 P.2d 316, 9 Wash.2d 703. 

66 C.J. p 106 note 90. 

Evidence held Inadmissible 

In action for conversion of person¬ 
alty trial court did not err in refus¬ 
ing to permit defendants to show 
that plaintiff’s interest was only the 
amount or equity he had above tax 
liens against the property held by 
one of the defendants.—Carlson v. 
McNeill, 162 P.2d 226, 114 Colo. 78. 



89 C.J.S. 


TROVER & CONVERSION §§ 124-127 


himself is as broad as that of plaintiff,and is, on 
the other hand, similarly subject to the same limita¬ 
tions as to its admissibility 

§ 125. - Acts Constituting Conversion 

Evidence of any unauthorized act of dominion over 
the plaintiff's property, or participation therein, by the 
defendant, either on behalf of himself or another or 
through the agency of another, is relevant to the issue 
of conversion, and, therefore, admissible. 

Evidence of any unauthorized act of dominion 
over plaintiff’s property, or participation therein, by 
defendant, either on behalf of himself or another or 
throup^h the agency of another, is relevant to the is¬ 
sue of conversion, and, therefore, admissible,if 
the acts sought to be proved occurred before the 
suit was commenced, but evidence of acts committed 
after the commencement of the suit is not admis¬ 
sible to prove a coiiversion.^S Where plaintiff has 
proved conversion by evidence of demand and re¬ 
fusal, there IS no objection to proof of a conversion 
by other evidence, the evidence being merely cumu¬ 
lative.®^ Defendant on the other hand is entitled to 
introduce any evidence having a tendency to show 
that the acts complained of do not constitute a con¬ 
version.Evidence to establish a conversion is 
immaterial and inadmissible where the question of 
conversion has been settled in another case and 
where the only question in the instant case is the 
amount of damages recoverable.^^ 


§ 126. - Fraud 

Evidence Is admissible to show that the defendant 
obtained the property by fraud. 

Evidence is admissible to show that defendant 
obtained the property by fraud, as bearing on the 
character of his alleged act of conversion. 

§ 127. -Acts and Declarations of Parties 

It is proper to put In evlde^nce any act, declaration, 
or admission of the plaintiff which tends to contradict 
a -material averment of his pleading or disclose his con¬ 
sent to the act of conversion; or of the defendant which 
shows or admits his liability, or disproves his defense. 

It is proper to put in evidence any act, declara¬ 
tion, or admission of plaintiff which tends to con¬ 
tradict a material averment of his pleading or dis¬ 
close his consent to the act of conversion or of 
defendant which admits his liability, or disproves 
his defcnsc.94 On the other hand it has been held 
that defendant may introduce the declarations made 
by him at the time of the demand showing a reason¬ 
able excuse for a refusal thereof if the court were 
first apprised that such declarations tended to estab¬ 
lish the fact that such excuse was made.^5 Plain¬ 
tiff, by examining a witness to prove a demand and 
rcfu.sal, does not make the declarations of defend¬ 
ant, in reply to the demand, evidence in defend¬ 
ant’s favar.^^^* Plaintiff may present evidence as to 
his transactions with, and statements made to him 
by, one who the evidence tends to sliow was repre¬ 


ss. La.—Smith v. Dover, App., 185 
So. 74. 

C5 C.J. p IOC note 01, 

86. Arlz.—Simpson v. Shaw, 220 P. 
2d 657. 71 Anz. 293. 

65 C.J. p 107 note 92. 

87. U.S.—Colonial Oil Co v. Amer¬ 
ican Oil Co., DC.se., 43 F.Supp. 
718, rever.sed on other grounds 
American Oil Oo, v. Colonial Oil 
Co., 130 F 2d 72, certiorari denied 
63 S.Ct. 159, 317 US. 679, 87 L.Bd. 
645. 

Mo.—St. Louis Fixture & Show Case 
Co. V. F. W. Woolworth Co., 88 S, 
W.2d 254, 232 Mo.A'Pp. 10. 

Or.—'Fredenburg v. Horn, 218 P. 9'39, 
108 Or. 672, 30 A L.R. 1153. 

66 C.J. p 107 note 93. 

ULteiLt of defendant 

Where defendant in trover action 
lawfully comes Into posse.ssion of 
good.s and does not dispute plaintiff’s 
title thereto, question of defendant’s 
Intent is material in determining 
whether defendant's refusal to per¬ 
mit plaintiff to take posse,ssion of 
goods is wrongful act amounting to 
conversion —Louis Fixture & 
Show Case Co. v. F. W. Woolworth 
Co., 88 S.W.2d 254, 232 Mo App. 10. 

88. Ill.—Wright V. Sipple, 179 III 
App. 386. 


89. Conn—^Aldrich v Higgins, 59 A. 
498. 77 Conn 370. 

65 C.J. p 107 note 95. 

90. Ala.—Harbin v. Burrow, 172 So. 
910, 27 Ala.App 381. 

Gal.—Farrington v. A. Telchert & 
Son, 139 I' 2d 80. 59 Cal.App 2d 468 
I N Y.—'Sam R. Levy Fabrics v. Sha¬ 
piro Bros. Factors Corp., 19 N.Y.S. 
I 2d 593. 2'59 App Div. 463. 

S.D—Bohl V, Koster. 23 N.W.2d 154. 

71 SD. 20’3. 

65 C.J. p 107 note 96. 

Evidence held adxnleeible 

(1) In suit for conversion of hei¬ 
fer cow, evidence of Judgment of 
Justice of peace In proceeding to 
I have heifer cow condemned and 
I sold in satisfaction of damages caus- 
j ed thereby while running at large 
was held admissible.—Harbin v. Bur¬ 
row. 172 So. 910, 27 Ala.App. 381. 

I (2) Where It was understood be¬ 
tween owner of land on which grav- 
I el pit was partially located and con¬ 
tractor that contractor might con¬ 
tinue to remove rock, sand and gravel 
from the land, paying reasonable val¬ 
ue thereof and of rock, sand and 
gravel previously moved, evidence of 
such understanding was admissible 
as defeating owner's right to hold 
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I contractor as a con verter.—Farring- 
I ton V. A. Telchort <SL Son, 139 P.2d 
I 80, 59 Cal.App.2d 468. 

I (3) Other evldenre held admissible 
see 65 C.J. p 107 note 96 [a]. 

91. Vt.—Creen v. Laclair, 99 A. 244, 
91 Vt. 23. 

192. Conn.—^F jIosi v. Crossman, I"! 9 
A. 774, 111 Conn. 178. 

I 66 C.J. p 107 note 98. 

93. Mass—Hill v Wiley, 88 N.B. 
j 838. 202 Moss. 243. 

65 C.J. p 108 note 99. 

94. Or.—Mattcchek v. Pugh, 65 P. 
2d 730. 153 Or. 1, 168 A.L.R. 725. 

65 C.J. p 108 note 1. 

Evldeaca held admissible 

In action for conversion of apart¬ 
ment hou.se per.sonalty, conveyances 
and transfers executed by defendants 
after plaintiff had presented his claim 
were held admissible to show guilty 
conscience and recognition of liabil¬ 
ity by transferors.—Mattcchek v. 
Pugh, 65 r.2d 730, 163 Or. 1, 168 A.L. 
R. 726. 

96. Ala-—Dent & Cade v. Chiles, 6 
Stow. & P. 383, 26 Am.D. 360. 

65 C.J. p 108 note 2. 

96. S.C—Barber v. Anderson, 17 S. 
C.L. 358. 
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senting and acting for defendant.^"^ It has been 
held that evidence that agents of defendant made 
overtures to plaintiff with reference to the purchase 
of the property is not admissible m an action for 
the subsequent conversion of the property.^® 

Acts of defendant showing intent. Evidence that 
defendant had, either before, or subsequent to, the 
alleged conversion, obtained goods from plaintiff or 
others is admissible on the question of intent^^ and 
guilty knowledge;^ but it has been held that, in 
order to render such evidence admissible, it must 
relate to acts so recent as to throw light on the in¬ 
tent at the time of the commission of the act under 
consideration.^ 

§ 128. - Motive and Good Faith of De¬ 

fendant 

WhiM evidence of good faith on the defendant's part 
ie ordinarily inadmissible, in particular instances such 
evidence is admissible. 

Since it is not essential to conversion that the 
motive or intent with which the act was committed 
should be wrongful, or willful, or corrupt, as dis¬ 
cussed supra § 7, evidence of good faith on defend¬ 
ant’s part IS ordinarily inadmissible,3 except, as 
discussed infra § 130, where it is sought to recover 
exemplary or punitive damages, in which case de¬ 
fendant is entitled to show that he did the acts com¬ 
plained of in good faith in order to prevent an al¬ 
lowance of exemplary or punitive damages. 

§ 129. - Indictment and Conviction 

Evidence of a prior indictment and conviction of the 
thief or of the purchaser is admissible in trover against 
a purchaser of stolen goods. 

Evidence of a prior indictment and convuction of 
the thief is admissible in trover against a jnirchascr 
of stolen goods to account for the absence of the 
witness and as strengthening the proof of conver¬ 
sion but in trover against one indicted for lar¬ 
ceny of property, evidence of his acquittal is in¬ 
admissible, where the only question in controversy 
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at the trial of the indictment is whether the prop¬ 
erty, a note, had been paid by the maker at the time 
of its alleged conversion.® In an action for the con¬ 
version of stolen property, knowing that it was 
stolen, it has been held that evidence that defendant 
had pleaded guilty to indictments which charged 
him with receiving, concealing, and storing the 
stolen property, and with conspiracy to violate stat¬ 
utes relating thereto, is competent not for the pur¬ 
pose of attacking defendant’s character, but for the 
purpose of showing his motive, intent, and design.® 

§ 130. - Nature and Extent of Injury 

a. In general 

b. Value of property converted 

c. Exemplary, punitive, or special dam¬ 

ages 

d. Matters negativing, or in reduction or 

mitigation of, damages 

a. In General 

The plaintiff is entltle^d to the admission In evidence 
of any facts and circumstances which pertain to the ex¬ 
tent of his loss, or the measure of damages. 

Plaintiff is entitled to the admission in evidence 
of any facts and circumstances which pertain to the 
extent of his loss, or the measure of damages.^ 
Evidence of expenses incurred by plaintiff on sub¬ 
sequent trials after the first trial of an action for 
trover is not admissible where the necessity of sub¬ 
sequent trials was due to no fault of defendant.* 

b. Value of Property Converted 

(1) In general 

(2) Price obtained on sale of property 

(3) Price paid or cost of production 

(4) Inventory or appraisal 

(5) Property without market value 

(1) In General 

In establishing the value of property, the same rules 
govern as in other actions in which the question of value 
IS involved; and m order to determine the value of the 
property either party may offer in evidence any facts or 


97. Ala.—T.onK-Lewis Hardware Co. 
V. Ab.ston, 180 So. 201, 235 Ala, 
599. 

98. Ala.—C W. Zimmorman Jlfg. 
Co. V. Dunn, 44 So. 533. 151 Ala. 

435. 

99. Oolo.—Trinidad Creamery Co. v, 
McDonald. 259 P. 1028, 82 Colo 
328. 

65 C.J. p 108 note 5. 

1. Colo.—Trinidad Creamery Co. v. 
McDonald, supra. 


2. Colo—Platt V Walker, 196 P. 
190, f.9 Colo. 584. 

65 C.J. p 108 note 7. 

3. N.Y.~l>oug:las3 v. Scott, 114 N. 
Y.S 470 ^ 130 App Div. 322. 

65 C.J. p 108 note 9 

4. N.Y.—Pease v. Smith, 6 Dans. 
519, affirmed 61 N.Y. 477. 

65 C.J. i> 108 note 11. 

5. Mass—^Parker v. Kenyon, 112 
Mass. 264. 

6. S.C.—Globe & Rutgers Plre Ins. 
Co. V. Foil, 200 S.E. 97, 189 S.C. 91 
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—Sun Ins. Office v. Foil. 197 S.E. 
683, 187 SC 183. 

7. Or—Kaller v. Spady, 24 P.2d 351, 
144 Or. 206, 

S.C—Sample v. Gulf Refining Co., 
191 S.E 209, 183 S.C. 399. 

Va—Straley v. Fisher, 10 S.E.2d 661, 
17« Va. 163. 

WIs.—Harvey v. Wheeler Transfer 
& Storage Co., 277 N.W. 627, 227 
Wis. 86. 

66 C.J. p 108 note 13. 

8. Tex.—Security State Bank of 
Tahoka v. Spinnler, Civ.App., 78 
S.W.2d 276. 
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circumstances which will fairly Inform the Jury of the 
character and condition of the property. 

In establishing the value of property, the same 
rules govern as in other actions in which the ques¬ 
tion of value is involved.^ After identification of 
the property in controversy;^® and proof of con¬ 
version thereof by defendant,either party may 
offer in evidence any facts or circumstances which 
will fairly inform the jury of the character and con¬ 
dition of the property, and thereby enable them by 
their experience and the aid of expert testimony, if 
any be offered, to determine the value^^ of ^he prop¬ 
erty as of the particular time of the wrongful con¬ 
version thereof, as well as at the particular place 
of its conversion. Evidence which is incompetent 
and immaterial,or which has no probative force 
on the value of the property converted,or which 
would be too uncertain and speculative to afford 
more than a conjecture as to the value,or which 
is merely hearsay,or which would not be a prujier 
test of the value of the property,or which would 
furnish an erroneous standard of computation,^® 
should be excluded. 

Assessment of Property. Where the market value 
of the property alleged to have been wrongfully 
converted is in issue, the assessed value of the 
property may be shown as a circumstance in deter¬ 
mining the market value although the assessed value 
is not conclusive of the market value Evidence 
that plaintiff did not assess the property for the pur¬ 
pose of taxation is admissible to aid in determin- 
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iiig whether the property had a value for the pur¬ 
pose for which it was purchased or had become 
mere junk as defendant contends.21 

(2) Price Obtained on Sale of Property 

In an action tor tha conversion of property evidence 
of what it, or similar property, sold for at a subsequent 
time In a bona fide transaction is admissible; and while 
ordinarily unaccepted offers of sale and purchase are 
not admissible!, in particular circumstances such evi¬ 
dence has been admitted. 

In an action for the conversion of property evi¬ 
dence of what it, or similar property, sold for at a 
subsequent time in a bona fide transaction is admis¬ 
sible .22 The price of goods obtained at a sale by 
auction by an officer of the law is admissible as 
evidence of their value in plaintiff’s behalf,23 at 
least in the absence of any showing that the sale 
brought unusual prices,24 since a forced sale will not 
be presumed to be for more than the goods are 
really worth ;25 and while the contrary has also 
been held,2<> the pi ice of goods obtained at a forced 
sale by auction by an officer of the law is compe¬ 
tent evidence in defendant’s behalf of the value of 
the goods,27 It has also been held that the price of 
property sold at auction in accordance with a clause 
in a chattel mortgage of the property authorizing 
such sale is evidence for plaintiff of the value of the 
property, although not conchi.sive.28 While there 
IS some authority to the contrary,2® the prevailing 
doctrine is that evidence of the price obtained at 
a private sale of the property is admissible,®® ei- 


9. N.D—Dearborn Truck Co. v. Ng- 
dreloG, 193 N.W 311, 49 N.D. 793. 

10. N.Y.—Ellis V. Thomas, 82 N.Y. 
S 1064, 84 ^pp Div. 626. 

11. Miss.—Barclay v. Smith, 36 So. 
449. 

12. Cal —Wade v Markwell & Co., 
258 P.2d 497, 118 Cal.App.2d 410. 

Ind.—Anchor Stove & Furniture Oo 
V. Blackwood, 35 N.E.2d 117, 109 
Ind App. 367. 

Wis —-Harvey v. Wheeler Transfer & 
Storage Co., 277 N.W. 627, 227 Wis. 
36. 

66 C..T. p 109 note 17. 

Evidflace held admissible 

In action of trover and conversion 
by buyer of timber against seller of 
timber who sold a portion of it to 
a third person, evidence that the buy¬ 
er built roads on the seller's lands in 
order to remove the timber purchas¬ 
ed by the buyer, was admls.sible only 
to show that tiniber products were 
accessible to the market, for pur¬ 
pose of showing the value of It.— 
Straley v. Fisher, 10 S.E.2d 651, 176 
Va. 163. 


13. Colo.—^Hannan v. Connott, 60 P. 
214, 10 Colo.App, 171. 

65 C J. p 109 note 18. 

14. Neb —Jp.ssen v. Blackard, 65 N 
W.2d 346, 159 Neb. 103. 

15. Okl.—Billy V. he Flore County 
Gas & Electric Co,, 26 r.2d 14 9, 
166 Okl. 130. 

65 C.J. p 109 note 19. 
j 16. Mich —Mulholland v. Kelsey, 131 
N.W. 546, 166 Mich. 269. 

65 C.J. p 109 note 20. 

17. Mich.—^Wes.sels v. Beeman, 49 
N.W. 483. 87 Mich. 481. 

65 C.J. p 109 note 21, 

j 18. Cal.—Grange Co. v. McCaiie, 80 
I P.2d 1.35, 26 Cal App 2d 697. 

I 65 C.J. p 109 note 22 

19. Mich.—-Allen v. Klnyon. 1 N.W 
863, 41 Mich, 281. 

65 C.J. p 109 note 23. 

20. Ark.—Helena Oil & Gas Co. v 
Goodkin, 110 S.W.2d 698, 195 Ark. 
7. 

21. Ark.— Helena, Oil & Gas Co. v. 
Goodkin, supra. 

22. Idaho.—Higgins v. Belson, 168 | 

P.2d 813, 66 Idaho 736. I 
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23. IJ.P — Rhoup V. Marks, Alaska, 
128 F. 32, 62 C C.A. 640. 

65 C.J. p 109 note 24. 

24. Md —-.Swftrtz v. Gottlieb-Bauern- 
S('hmiflt-.Straus Brewing Co., 71 A. 
854, 109 Md. 393, 16 Ann.Cas. 1156. 

25 Md—Swartz v. Gottlleb-Bauern- 
.schmidt-Straus Brewing Co., .supra. 

26. Ain—.Steiner Bros. & Co. v. Tra- 
: nurn, 13 So. 365, 98 Ala 315. 

65 C.J, p IJO note 27, 

I 27. N.Y. — Parmenter v. Fitzpatrick, 
31 N.E. 1032, 135 N.Y. 190. 

65 C.J p 110 note 28. 

28. Mo—Deer v. I’eople's Bank of 
.Springfield, App., 4 7 S.W,2d 787. 

29. Id.aho.—Corpus Juris cited in 

Mitchell v. Munn Warehouse Co., 
86 P.2d 174, 178, 69 Idaho 661. 

65 C.J. p 110 note 30. 

30. Idaho.—Corpus Juris cited In 

Mitchell V. Munn Warehou.se Co., 
86 P.2d 174, 178, 59 Idalio 661. 

Mo— Corpus Juris cited la Howard 
Nat. Bank & Tru.st Oo. v, Jones, 
App., 238 S.W,2d 905, 911, affirmed 
243 S.W.2d 305. 

65 C.J. p 110 note 31. 
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ther for plaintiff^'l or defendants^ on the question of 
the value of the goods. 

Generally, unaccepted offers of sale and purchase 
are not admissible,S3 but in particular circumstances 
such evidence has been admitted.^* Where the 
ground of the action is conversion of unfinished 
stock in process of manufacture, defendant will 
not be permitted to show the proceeds realized from 
a sale of the chattels converted after they had been 
manufactured, since such evidence would throw no 
light on its value at the time of the conversion.35 

(3) Price Paid or Cost of Production 

In determining the value of the property at the time 
of the conversion, evidence is admissible of the* cost of 
the property, or the average cost of its production, as 
circumstances in aid of arriving at the value at the time 
in question. 

In determining the value of the property at the 
time of the conversion, competent evidence is admis¬ 
sible of the cost of the property,36 or the average 
cost of its production,37 as circumstances in aid of 
arriving at the value at the time in question. How¬ 
ever, it has been held that such evidence is incom¬ 
petent in the absence of any showing as to the date 
of the purcha.se,38 or the condition of the property 
when converted.39 When a large number of articles 
are sold in the aggregate for a given sum, the opin¬ 
ion of witnesses as to the value of a part of the 
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articles will not be received for the purpose of as¬ 
certaining the value of the other part.^6 

(4) Inventory or Appraisal 

There I» authority to thd effect that an Inventory or 
appraisal of the property by the defendant is admissible 
for the purpose of showing the value of the property. 

According to some decisions, an inventory or ap¬ 
praisal of the property by defendant is admissible 
for the purpose of showing the value of the proper¬ 
ty,‘*1 at least if the property is of such a nature that 

the opinion of an expert witness is not necessary 
but there is also authority to the contrary.^3 

(5) Property without Market Value 

Where the property converteW is without market 
value, the plaintiff may introduce evidence to show Its 
actual or intrinsic value. 

Where the property converted is without market 
value, plaintiff may introduce evidence to show its 
actual or intrinsic value,'*Where there is no rea¬ 
sonably available market for the sale of a stock of 
goods in bulk or in convenient lots, the value of 
such stock when sold at retail may be admitted in 
evidence in a conversion action when accompanied 
by other evidence showing the value of factors in¬ 
cluded in the retail price in such a manner as to 
permit the jury, under proper instructions, to elimi¬ 
nate therefrom that portion of the retail price which 


81. Me.—Norton v. Willi.s, 78 Me. 
580 

06 C J. p 110 note 

32. N.y —LUnvdish v. PaftO. SO N Y 
S, 691. SI Hun 170, affirmed 47 N. 
H 44, 153 N.Y. 104. 

33. Tc\—Waldrop v Coltzmnn, Civ. 
App , 202 B.W. 335. 

66 C.J. p 110 note 34. 

34. H.I.—Moa.s v. Rocky Point Park, 
Inc., 103 A.2d 72. 

Svldeiice held admissible 

In action for conversion by de¬ 
fendant by sale to a third party of 
an amusement ride aUogedl.y owned 
by plalntift' and located on defend¬ 
ant’s amiusornent park premises, tes¬ 
timony of witness who had purchas¬ 
ed from defendant after repairs had 
been made that defendant had orig¬ 
inally offered to sell the ride for 
three thousand dollars to three thou- 
tiand flve hvmdred dollars before It 
was repaired, was admissible for 
consideration along- with other evi¬ 
dence as to value and was not to be 
considered as merely te.stimony os to 
an unaccepted offer.—Moss v. Rocky 
Point Park, Inc., supra 

35. N.Y.—Flannagan v. Maddin, SI 
N.Y. 623. 

36. U.S.—The J. Oswald Boyd, D.C. 
Mich., 53 F.SiJpp. 103. 

Cal.-—Greenebaum v. Taylor, 36 P. 


957, 102 Cal. 624—Wade v. Mark- 
well & Co.. 258 P2d 497, 118 Cal. 

I App2d 410—Fletcher Aviation 

Curp. V. Randis Mfg Co.. 214 P.2d 
400, 95 Cal.App.2d 906—^Lonergran v. 
Monroe. 176 P.2d 42, 77 Cal.App.2d 
223 

Ind.—Anchor Stove & Furniture Co. 
v. Blackwood. 35 N.E 2d 117, 109 
Ind App. 357. 

Or.—Mattechek v. Pugh, 56 P.2d 730, 
153 Or. 1. 168 A.L R. 725. 

Wa.sh—Anstine v. McWilliams, 163 
P.2d 816, 24 Wash 2d 230. 

Wis.—^Harvey v. Wheeler Transfer 
& Storage Co., 277 N.W. 627. 227 
Wis. 36. 

66 C J. p 110 note 36. 

Evidence held inadmiesible 

In suit by paving contractor 
against junk dealers for conversion 
of used paving equipment, introduc¬ 
tion in evidence of contractor’s check, 
which had been given a number of 
years before In payment for convert¬ 
ed oquipment and other equipment, 
was error, where portion of check 
representing cost of converted equip¬ 
ment was not shown except indirect¬ 
ly through extended cross-examina¬ 
tion.—Kosenfleld v. White, Tex.Civ. 
App., 267 S.W.2d 696, error refused 
no reversible error. 

Time of purchase 

Purchase price of personalty, if 
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not too far removed in point of time, 
may be shown in action for conver¬ 
sion as tending to prove value at 
time of conversion.—Anstme v. Mc¬ 
Williams. 163 P.2d 816. 24 Wash.2d 
230. 

37. Mieh.—Ilennos v Charles He- 
bard & Sons, 135 N.W. 1073, 169 
Mich. 670. 

38. Conn.—^Storrs v. Robinson, 51 A. 
135, 74 Conn. 443 

39. Colo.—Carper v. Risdon, 76 P. 
744, 19 Oolo.App 530. 

40. N.Y.—^Wells v, Kelsey. 38 Barb. 
242, 16 Abb.Pr. 53, reversed on oth¬ 
er grounds .3 7 N.Y. 14 3, 4 Abb.Pr., 

I N.S., 234, 4 'Pranscr.A. 328. 

41. Okl.—Robinson v. Peru Plow & 
Wheel Co., 31 P. 988. 1 Okl. 140. 

Wash—Hetrick v. Smith, 122 P, 363, 

67 Wash. 664. 

42. Okl.—Robinson v. Peru Plow & 
Wheel Co., 31 P. 988, 1 Okl. 140. 

43. Mich.—Dyer v. Rosenthal, 8 N. 
W. 660. 45 Mich. 688. 

44. Idaho.— Corpus Juris cited In 

Higgins V. Belson, 168 P.2d 813, 
815, 66 Idaho 736. 

Tex—Eagle Furniture Stores v. 
Jones, Civ.App., 110 S.W.2d 610 
—Rabenowltz v. Jefferies, Civ.App., 

68 S.W.2d 137. 

66 C.J. p 110 note 44. 
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does not represent the value of the stock of gfoods 
in bulk or in conveniently salable lots.^^ 

c. Exemplary, Punitive, or Special Damages 

For the purpose of recovering exemplary or punitive 
damages, the plaintifT is entitled to Introduce evidence 
which tends to show that the act complained of was 
characterized by malice, oppression, or a wanton or reck¬ 
less disregard of his rights; and the defendant Is enti¬ 
tled to introduce evidence to prove the contrary. 

For the purpose of recovering exemplary or puni¬ 
tive damages, plaintiff is entitled to introduce any 
evidence which tends to show that the act com¬ 
plained of was characterized by malice, oppression, 
or a wanton or reckless disregard of his rights;^® 
and defendant is entitled to introduce evidence to 
prove the contrary.^*^ Accordingly, for this purpose 
the facts and circunivStances immediately connected 
with the transaction tending to exhibit or explain 
the motive and intention of defendant, or tending 
to show that he did the acts complained of in good 
faith, are admissible in evidence.^® In a proper 
case, evidence tending to show the financial worth 
of defendant is admissible in support of plaintiff’s 
claim for punitive damages.^9 


TROVER & CONVERSION § 130 

Special damages. Evidence of loss of profits as 
an clement of damages from the conversion of a 
manufacturing plant resulting in prevention of per¬ 
formance of a contract is admissible on the issue 
of special damages.50 In trover for the conversion 
of machinery, a letter written by plaintiff to defend¬ 
ant demanding possession of the machinery and 
giving notice of possible damages following his re¬ 
fusal to deliver is admissible.^i Where defendant 
claims damages by reason of plaintiff's depriving 
him of the use of a motortruck, testimony of de¬ 
fendant’s witness indicating that his measure of dam¬ 
age IS based on the use of the truck for a particular 
business is inadmissible.^^ 

d. Matters Negativing, or in Reduction or Miti¬ 
gation of. Damages 

The defendant is entitled to Introduce any competent 
evidence which would legitimately negative^, mitigate, or 
reduce the damages alleged. 

Defendant is entitled to introduce any competent 
evidence which would legitimately negative, miti¬ 
gate, or reduce the damages alleged.^’3 Thus, in 
an action for the conversion of a note, defendant 
may show payment in whole or in part;®^ the in¬ 
ability of the maker to pay wholly or partially,55 


45. ND—Movorah v. Goodman, 60 
N.W.2d nSl. 

Admiaaioa of evldea.ee held error 

In action for convfr.*i]on of per¬ 
sonal property, admission of evi¬ 
dence of resale retail value of poods 
was error, in absence of evidence 
showing value of fuctons included 
in retail value which would permit 
jury to eliminate therefrom that 
portion which did not represent value 
of stock of goods In bulk or in con¬ 
veniently saleable lots.—Mevorah v. 
Goodman, supra. 

49. Mo,—^Walker v. Huddleston, 
App., 261 S.W.2d 502. 

65 C.J. p 111 note 46. 

47. Mo.—^Walker v. Hudaic.ston, su¬ 
pra. 

65 C.J. p 111 note 46. 

Onatomary practice of magistrate 
courts 

In conversion action by owner of 
automobile agahist garageman, who, 
pursuant to Instructions of Bheriff, 
picked up automohile after It was 
stolen, wrecked, and abandoned, and 
who stored automobile jn garage, 
and later sold It pursuant to void | 
Judgment of magistrate court for 
towing and storage charges, evidence 
concerning customary practice in 
magistrate courts in suits of kind 
instituted therein by garageman 
was admissible on question whether 
garageman maliciously, wilfull3^ in¬ 
tentionally or recklessly converted 


the automobile, so as to be liable for 
punitive damages.—Walker v, Hud- 
dle.ston, supra. 

48. Mich —^Anderson v. Besser, 91 
N.W. 737. 131 Mich. 481. 

65 C.J. p 111 note 47. 

49. Mo—Hussey v. Ellerman, App., 
216 S W.2d 38. 

Evldenoe held InaAmisslhle 
In action for trespass for wrong¬ 
ful taking of possession of plaintiff’s 
business, where plaintiff claims puni¬ 
tive damages, exclusion of testimony 
a.s to amount of .savings account of 
defendant was proper where owner¬ 
ship of account was in controversy 
at time and had been Impounded in 
orphans' court.—Cervi v. Mori, 186 A 
201. 122 Pa Super 355. 

50. Or~Prel)le v. Hanna, 244 P. 75. 
117 Or 306. 

51. Tex.—Texas Warehouse Co. v 
Imperial Rice Co., Civ App , 164 S 
W. 396. 

53. Cal—Howrey v. Rego, 149 P 2d 
706, 65 Cal.App.2d 16. 

53. Miss—Bank of Forest v. Capitol 
Nat Bank, 169 So. 193, 176 Miss 
163. 

65 C.J. p 111 note 50. 

Evideaes held odxulsslble 
In action for conversion of stoker 
where the stoker hod no value as such 
at time of alleged conversion, trial 
court erred in excluding evidence as 
to Junk value of cast iron at date of 
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alleged conversion —K H. Bardes 
Range & Foundry Co. v. Weaver, 
Ohio App. 44 N.B2d 130. 

Evidence held inodmlsslbl* 

In action for value of furniture 
allegedly converted by defendant, 
trial court properly excluded letter 
sought to be Introduced m mitiga¬ 
tion of damages by defendant in 
which a tender of the furniture was 
made, where letter was written after 
action was Hied, prior to that time 
defendant had unqualifiedly refused 
to surrender furniture on demand, 
and willfully claimed it as his own 
in defiance of plamtllT's claims, and 
he had taken part of the furniture to 
another state where it still remained. 
—-I'anU V. Nelson, 186 S,W.2d 397. 
334 Mo App. 1043. 

Equitable rule 

Since the reason for the rule that 
a con\erter may show a tender of 
the converted property to the owner 
in mitigation of damages is an equi¬ 
table one. rule was not applicable 
where owner was compelled to, and 
did, buy other property because of 
alleged converter's unlawful refusal 
to deliver the property to her.—Pantz 
V. Nelson, supra. 

54. Cal.—Meyer v. Thomas, 43 P.2d 
1176, 18 Cal.App.2d 299. 

65 C.J. pin note 61. 

55. Utah.—^Walley v. De.seret Nat. 
Bank, 47 P. 147, 14 Utah 305. 

65 C.J. p 111 note 52. 
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or his insolvency a release of the maker from 
his undertaking;®'^ the invalidity of the instru¬ 
ment;®® that the note is outlawed by the statute of 
limitations;®® or any other matter which will legiti¬ 
mately affect or diminish its value.®® In actions 
for conversion of certificates of deposit, it may be 
shown that at the time of the conversion the bank 
issuing them was insolvent.In trover, after a de¬ 
fault, matter which shows that plaintiff had no right 
to recover, and which might have been given m 
evidence under the general issue, may avail defend¬ 
ant in mitigation of damages.®® 

§ 131. Weight and Sufficiency of Evidence 

As In civil actions generally, In an action In trover, 
any material fact or issue must be proved by a prtf. 
ponderance of the evidence. 


As in civil actions generally, any material fact 
or issue must be proved by a preponderance of the 
evidence,®® even when the act of conversion alleged 
constitutes a crime.®* Positive or direct testimony 
of the facts essential to a recovery is not indispen¬ 
sable; these facts may be proved inferentially by 
direct or circumstantial evidence.®® Notwithstand¬ 
ing, under the codes, no particular form of com¬ 
plaint may be necessary, substantial differences 
which control and determine the rights of the parties 
are still in force,®® and a judgment in trover must 
be supported by the same proof that was necessary 
under the common law.®"^ It has been said that sur¬ 
mise or conjecture cannot be substituted for proof 
ill an action of trover.®* 

Prima facie case. A prima facie case for re¬ 
covery is made out where plaintiff shows title to 


56. Cal.—Meyer v. Thomas, 63 P.2d 
1176, 18 CaI.App 2d 299. 

65 C.J. p 111 note 53. 

57. N.T,—Booth v. Towers, 56 N.Y. 
22 . 

58. Conn.—^Ilealey v. Flominla, 113 
A. 449, 96 Conn 2'33. 

N.T.—^Booth V. Towers, 56 N.Y. 22 

59. N.Y.—Thompson v. Halbert, 16 
N.E 676, 109 NY. 329. 21 Abb.N. 
Cas. 266. 

00. Cal.—Moyer v. Thomas, 63 r.2d 
1176, 18 Cal.App.2d 299. 

Miss —Bank of Fore.st v, CupJtol 
Nat. Bank, 369 So. 193, 176 Miss 
163, 

65 C.J. p 111 note 67. 

61. I3ak.—Los Anpelcs First Nat 
Bank v. DIck.son. 40 N.W. .^51, 6 
DaJk. 286, 

62. Vt—Collins V. Snuth, 16 Vt. 9 

63. Ky—Chililcrs v. Turner, 82 S. 
\V.2d 709, 259 Ky. 645. 

Mo—Hayes v. O’Dell, App.. 23'G S 
AV.3d 367. 

Mont—Hltchner & Hltchner v. Fox, 
98 P.2d 327, 109 Mont 593 

N Y.—Arakjinjian v. AraJiian, 48 N.Y. 
S 2d 501. 268 App Dlv. 41 

63 C J, p 112 note 62, p 112 note 64. 

Xvldaaoe held snfficioat to sustain 
recovery for plaintiff 

ir.S,—Mounkas v, Vardianos, C.C.A. 
W.Va., 169 F2d 53. 

Oil.—^Umon Oil Co. of California v 
Hanc, 94 P.2d 387, 34 Cal.App.2d 
689. 

Colo—^Manion V. Stephens, 261 P.2d 
1021. 

Oa.—Graham v. Frazier, 66 SK2d 
77, 84 Ga,App. 468. 

Ky.—Sherman v. Adams, 194 S.W.2d 
625. 302 Ky. 490. 

Mich.—^Even-Heat Co v. Wade Elec 
Products Co, 68 N W.2d 923. 33C 
Mich. 6'64—Schlesel v. Bluesavage, 
22 N,W.2d 758. 314 Mich. 415. 


N.T —Dupont V, Port Che.ster Rav. 
Bank. 21 N.Y..q.2d 11, 259 App.Div. 
1042—Thompson v. Mursten, 13 N 
Y.S2d 726, 267 App.Div. 1029— 

Malller v. 17. S. Pipe & Foundry 
C5o, 282 NTS. 691, 246 App.Div. 
540. 

N.D—Hochstetler v. Graber, 48 N.W. 
2d 15, 78 N.D 90. 

Okl—Slsler v. Smith, 267 P 2d 1081 
—Gllbaugh V. Bose, 239 P.2d 406, 
205 Okl. 508—Belcher v. Spohn, 39 
P3d 87, 170 Okl 139—Be Bow v 
Tague, 25 P.2d 1101, 366 Okl. 7. | 

II.I —G. II. Waterman & Co. v. 

Dwares. 27 A 2d 327, 68 RI. 303. 
Tenn — Lewis Brown Co , Inc. v, Mai- | 
lory, 8 Tenn.App. 36. ! 

Tex.—Motor Finance Co. of Tex v 
Allen, tMvApp., 262 SW.2a 1022, | 
error refused no reversible error—■ 
Farmers State Bank in Merkel v. 
Ru.sacll. Civ App, 117 S.W 2d 816 
—.standard Finance Corporation v. 
Moore, Civ.App., 69 S %V.2d 458, er¬ 
ror (li.smissed. 

Utah—^Bost V. l...ar.sen Bros, 134 P 2d 
3 79, 103 Utah 142. 

Wash—Sehiuodur v Noel, 160 P.3d 
1002 23 Wash 2d 388. 

65 CJ p 112 note 68 [b]. 

Evidence held insaffloient to sustain 
recovery for plaintiff 
Ill —Kliinns V. KJimas. 110 N.E.2d 
463, 349 IlLApp. 243. 

Miss.—D. L. Fair Buinher Co. v. Fed¬ 
eral Band P.ank of New Orleans, 
128 So. 733. 158 Miss. 87. 

|N.y—Spaulding v. Tully, 108 N.T.S. 

2d 59,5, 279 App Div. 712. 

N.D.—Hart v Jtigler, 206 N.W. 308, 
70 N.D. 407. 

Wls,—^Adains v, Maxey, 862 N.W. 

698, 214 Wls. 340. 

65 C.J. p 112 note 68 fej. 

Evidence held sufficient to sustain 
decision for defendant 

U.S.—Krueger (Mrp, v. Detroit Trust 
Co., C.AMIch.. 210 F.2d 152. 
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AHz—Tidwell v. RigffS. 222 P.2d 
795, 70 Ariz. 417. 

Ill —Central Fuel Oorp, v. Bcaven, C 
NE.2d 637, 288 IlI.Ap<p. 624. 

Kan —Gantz v, Bondurant, 166 P.2d 
460. 159 Kan. 389. 

Ky—Childers v. Turner, 82 S.W.2d 
769, 259 Ky. 545. 

Neb.—^Dickerson v. Surety Nat Farm 
Doan Ass’n, 254 N.W. 679, 127 Neb 
67. 

65 C.J. p 112 note 68 [d]. 

Evidence held insufficient to siutaln 
a decision for defendant 

III —Simon V. Balasic, 63 N.E.2d 676, 
327 Ill App, 211—Long v. Burnside, 
14 N.E.2d 660, 295 Ill.App. 82. 

65 C.J. p 112 note 68 [e]. 

Evidence held sufficient to snstaln re. 
oovery for defendant on counter- 
claim 

S.D,—Loewenthal Co. v. Ribnick, 263 
N.W. 710, 64 S.D 14. 

Evidence held sufficient to support 
Judencuent in favor of Intervener 

Idaho—tlraham v. Hirsch, 154 P.3d 
183. 66 IdnJio 28. 

Evidence held sufficient to support 
finding of referee 

Me—JJKkford v. Bragdon, 102 A.2d 
412. 

64. Ind— V. Wert, 36 Ind. 
54. 

65. Mo—Hayes v. O'Dell, App., 236 
S.W.2d 367. 

65 CJ p 112 note 65. 

66. N.T —Wamsley v. Atlas S. S. 
Co.. Ltd, 61 NE. 896, 168 N.T. 
633, 86 Am S.R 699. 

67. N.T.—McCoy v. American Ex¬ 
press Co.. 171 N.E. 749, 263 N.T. 
477—^Wamsley v. Atlas 8, 8. Co., 
Ltd., 61 N.E. 896, 168 N.Y. 633, 
85 Am.S.H. 699. 

68 . Me.—^RutlEmd v. Boston & M. Zt 
Co.. 8 A.2d 131, 136 Me. 328. 
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the property in himself and a conversion of the 
property to his own use by defendant.®® 

§ 132. - Identification of Property 

In actions for conversion, the Identity of the prop¬ 
erty must be established by a preponderance of the evi¬ 
dence. 

In actions for conversion, the identity of the 
property must be established by a preponderance of 
the evidence;'^® and any evidence which reasonably 
satisfies the jury of the identity of the property con¬ 


verted is sufficient.'^! 

§ 133. - Title and Right to Possession 

Th« same character of evidence which will suffice In 
other actions to establish title to, or possession or right 
to possession of chatteils will suffice to prove these facts 
in an action for conversion. 

The same character of evidence which will suffice 
to establish title to, or possession or right to posses¬ 
sion of, chattels in other actions will suffice to prove 

these facts in an action for conversion.'^2 Proof of 


69. Ill.—Witzke V. Greer, 195 Ill. 
App. 206. 

N.J.—Oradell Gardens v. Mooney, 178 
A. 270, 13 N.J.Misc 364. 

70. Miss —Anderson, Clayton & Co. 

V. Rayborn, 192 So. 28. 

71. Evidence held stifflclent to iden¬ 
tify property 

Ariz.—Simpson v. Shaw, 226 P.2d 557, 
71 Arlz. 293. 

Utah.—L.ym v. Thompson, 184 p.2<J 
667. 112 Utah 24. 

€5 C.J. p 112 note 70 [a]. 

Evidence held lasnlllcient to Identi¬ 
fy property 

Iowa—Shimp Bros v. Place, 281 N. 

W. 471, 225 Iowa 1098. 

Miss—Ander.son. Clayton & Co v. 
Rayborn, 192 So. 28—D. L, Fair 
Lumber Co. v. F’ederal Land Bank 
of New Orleans, 128 So. 7S3, 158 
Miss. 87. 

Mo —Hayes v. O'Dell. App., 236 S W. 
2d 367. 

Tex—Satterfield v, Knippel, Civ.App , 
169 S.W 2d 795 
65 C.J. p 112 note 70 [c]. 

Evidence held sufficient to go to Jury 
or court sitting as Jury on question 
of identity 

Colo—Ca.sro Mercantile & Trust Co. 
V Central Sav. Bank & Trust Co , 
226 P. 868, 75 Colo. 478. 

65 C J p 112 note 70 [b]. 

Keasouahle certainty 

Complainant to recover In suit for 
converting timber on which lien ex¬ 
ists must show with reasonable cer¬ 
tainty that lumber was made from 
timber subject to lien.—^D. L. Fair 
Lumber Co. v. Federal Land Bank of 
New Orlefuis. 128 So. 723, 158 Miss. 
87. 

Evidence held Insufficient to es¬ 
tablish that defendant took one thou¬ 
sand eight hundred bushels of wheat 
instead of one thousand eighteen 
bushels.—^Moore v. Conway, Tex.Civ. 
App., 108 S.W.2d 954. 

Speolflo money 

In action of conversion wherein 
plaintiff sought to recover sum of 
money delivered to defendant for in¬ 
vestment for plaintiff In onion fu¬ 
tures plus profit from sale of onions, 
evidence was Insufficient to establish 
that defendant was to deliver specific 


money to plaintiff.—Scekamp v. 

Small, 237 p.2d 489. 39 Vt’^a.sh.2d 678. 

72. Or.—^Elerath Steel & Iron Co. v. 
Cornfoot, 240 P. 229, 116 Or. 83. 

65 C.J. p 113 note 72. 

Evidence held euffioient to show title 
or ownership in plaintiff 

Ala—Ganey v Henley, 71 So.2d 281, 
260 Ala. 514. 

Ill—Thompson v. Pollack, 53 N.E.2d 
737, 322 Ill.App. 73—Dlegley v. Lil¬ 
ly. 43 N.E 2d 166, 316 Ill.App. 491— 
Sweeney v. Bismarck Hotel Co., 27 
N.E.2d 674, 305 Ill.App. 496. 

Ind —Kirk Co. of Indiana v. Cadlck, 
195 N.E. 588, 100 Ind App. 627 

Kan —Hill V. Citizens’ Nat. Bonk of 
Emporia, 29 P.2d 1076, 139 Kan. 
19, 

Ky.—Phillips Petroleum Co. v. Cun¬ 
ningham. 169 SW2d 628, 293 Ky 
514 

La—Antoine v. Hamilton, App., 144 
So. 614. 

Mo—Ha.ssen v. Hassen, 60 A.2d 618, 
143 Mo. 411. 

Ma.s.s —Massachusetts Lubricant 
Corp V. Socony-Vacuum Oil Co., 26 
NE2d 719. 306 Mass. 269. 

Mont—Smith v. Armstrong, 198 P. 
2d 796, 121 Mont 377—Smith v. 
Arm.strong, 166 P 2d 793, 118 Mont. 
290 

N.Y —Imndstrom v. Do Santos, 127 
N.TS.2d 610, 205 Misc 260. 

Or.—Cross v. Campbell. 146 P.2d 83, 
173 Or. 477. 

SB—Cassen v. Applegate, 2.69 N.W. 
662, 64 S D. 631 

Tex —^Erwin v. South wo.stern Inv. 
Co., 215 S.W.2d 330. 147 Tex. 260 
.—'Paciflc Finance Corp. v. Gilker- 
son, Civ.App., 217 S.W.2d 440, re¬ 
fused no reversible error. 

66 C.J. p 113 note 72 [a]. 

Evidence held insufficient to show 
title or ownership In plaintiff 

Ind.—Foudy v. Daugherty, 7*6 N.E 2d , 
268, 118 Ind.App. 68. 

La.—Smith v. Bell. 68 So.2d 737, 224 
La, 1. { 

Mo—Hardison v. Jordan, 44 A.2d 892, 
141 Me. 429. 

Mont.—Bohart v. Songer, 101 P.2d 64, 
110 Mont. 406. 

Tex.—O’Connor v. Fred M. Manning, 
Inc., Civ.App., 266 S.W.2d 277, er¬ 
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ror refused—Lee C. Moore & Co. v. 
Jareckl Mfg. Co,. Civ.App., 82 S. 
W.2d 1002, error refused. 

65 C.J. P 113 note 72 [b]. 

Evidence held snffloient to show that 
plaintiff had no title 

Cal.—Manha v. Grass Valley Meat 
Co. 249 P.2d 113 Cal.App.2d 
773—Graner v. Hogsett, 191 P.2d 
497. 84 Cal.App.2d 657, 

6B C J. p 113 note 72 tc]. 

Evidence held sufficient to show title 
in defendant 

U-S —Krueger Corp. v. Detroit Trust 
Co . C.A.Mlch., 210 P 2d 152. 

La,—Turner v. Charlton, App, 197 
So. 187. 

65 C J. p 113 note 72 le]. 

Evidence held Insufficient to show ti¬ 
tle in defendant 

Ma.ss—Young v. Riggs, 185 N.E. 16, 
282 Mass. 670. 

M'O—St. liOuis Smelting & Refining 
Co. v. Hoban, 209 S,W.2d 119, 267 
Mo 436. 

65 C.J. p 113 note 72 [f]. 

Evidence held sufficient to show that 
plaintiff was entitled to posses¬ 
sion 

Wash.—Layman v. Swanson, 101 P.2d 
304, 3 Whsh.2(l 370. 

65 C J. p 113 note 72 [g]. 

Evidence held sufficient to show that 
plaintiff was not entitled to pos¬ 
session 

Wa.sh—Smith v. Dahlqulst, 28 P.2d 
262, 17'G Wa.sh. 84. 

Evidence held insufficient to show 
that plaintiff was entitled to pos¬ 
session 

Ind—'Foudy v. Daugherty, 76 N.E. 
2d 268, 118 Ind.App. 68. 

Evidence held sufficient to show ti¬ 
tle or ownership and right of pos¬ 
session in plaintiff 

Cal—Ross v. Pacific Mortg Guaran¬ 
ty Co., 61 P.2d 368, 16 Cal.App.2d 
672. 

Idaho.—^Black v. Darrah, 233 P,2d 
416, 71 Idaho 404. 

66 C.J. p 118 note 72 [h]. 

I Evidence held insufficient to show ti¬ 
tle or ownership and right of pos- 
session in plaintiff 

Cal.—Scutt V. Bassett, 194 P,2d 781. 
86 Cal.App.2d 373. 
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title will suffice as proof of possession until the 
presumption created thereby is overcome by other 
evidence,73 since one having title is constructively 
in possession in the absence of testimony showing 
the contraryand actual possession is sufficient 
evidence of title to maintain an action for conver¬ 
sion unless the presumption of title arising from 
possession is rebutted by evidence adduced by de- 
fendant.7S It has been held that possession of land, 
either under a title or a claim of title, is sufficient 
proof of ownership in an action for the conversion 
of crops or timber asportcd thcrcfrom,76 and that 
one who has never been in possession may establish 
prima facie title by showing a sale to him by one 
in actual possession claiming title.77 Plaintiff must 
prove his ownership or right of possession by a 
preponderance of the evidence,7* and if the evidence 
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is evenly balanced on the right of possession, he can¬ 
not recover.79 

§ 134. - Conversion 

In actions for conversion, the conversion must be 
established by a preponderance of the evidence; any ev|. 
dence of an act of ownership or control wrongfully e^x- 
ercised over the plaintiff’s property will suffice as proof 
of a conversion, but evidence is insufficient to prove con¬ 
version where it fails to afford a reasonable Inference 
that the defendant is guilty. 

In actions for conversion, the conversion must be 
established by a preponderance of the evidence,*® 
but it may be proved either directly*^ or by infer¬ 
ence,*2 and may be shown by circumstantial evi- 
dence-*2 Any evidence of an act of ownership or 
control wrongfully exercised over plaintiff’s prop¬ 
erty will suffice as proof of a conversion.*'! It has 


Mass.—John T. D Blackburn, Inc., 
v. Livermore, 66 N.E.2d '693, 317 
Mass. 20. 

Tenn^—Goodwin v. Goodwin, 260 S.W. 
2d 186, 36 TennApp 630. 

Utah.—Workman Motor Co. v. racifle 
Finance Corporation, 26 P.2d 961, 
83 Utah 19. 

66 C.J p 113 note 72 [1]. 

Evidence held gtifflclent to show that 
defendant purchased property with 
notice of plalntlir’B title or Interest 

Ill.—Palumbo v. Hurry M. Quinn, 
Inc, 65 N.E.2d 825, 323 Ill.App. 404 

65 C.J. p 113 note 72 [k]. 

Evidence held Insnlllcient to show ac¬ 
tual possession by plaintiff 

Cal.—Scutt V Bassett. 194 P.2d 781, 
86 Cal.App.2d 373 

Mo —Jackson v. Rothschild, App., 99 
S.W.2d 869. 

Evidence held InsnAclent to show 
constructive possession by plaintiff 

Mo.—Jack.son v. Rothschild, supra. 

Evldenoe held sufflolent to show that 
plaintiff’s predecessor had sio ri^t 
to possession 

N.y,—American Castypo CSorp. v. 
Niles-Bement-Pond Co., 42 N.Y.S. 
2d '638, 266 App.Div. 657, reargru- 
ment denied 44 N.Y.S.2d 263, 266 
App Div. 949. 

Evidence held suflloient to show title 
in interveners 

Ark.—Horne v. Howe Lumber Co., 
190 S.W.2d 7, 209 Ark. 202. 

Evidence held insufficient to show 
fraud that would defeat plaintiff’s 
riffht to possession or title 

Ill.—Long; V. Burnside, 14 N.E.2d 
660. 29'5 Ill.App. 82. 

Bvidenoe held sufficient to show that 
defendant has possession of the 
property 

La—Carso v. Crals, App., 146 So. 760. 

Evidence held to show lack of au¬ 
thority to sell property 

3.D.—Skinner v. First Nat. Bank & 


Trust Co of Watertown, 249 N.W. 
821, 61 S.D. 481. 

Evidence held snffleient to show con¬ 
sent by plaintiff of defendant's pos- 
session 

Wash—Moxoe Co. v. Lloyd L. 
Iluffhos, Inc., 163 P 2d 603, 24 

Wash 2d 224. 

Evidence held insufficient to estab¬ 
lish Uen 

U S.—Brooks v. Superior Oil Co, D.C. 
Ark, 108 FSupp. 665, afllrmed, C. 
A., 210 F.2d 533. 

Denial of ownership by defendant 

Evidence held suflloient to sup¬ 
port flndinp that defendants did not 
admit that they were not the own¬ 
ers of the property.—General Oil & 
(Jasohne Co v. Czellath, Ohio App., 
47 N.E 2d 679. 

Community of title in property 

Evidence held insufllcient to show 
a community of title in property — 
Smith v. Armstrongs, 166 l\2d 793, 
118 Mont. 290. 

Claim of right 

Evidence held Insufficient to show 
that defendant was not acting under 
claim of right when he sold property 
allegedly converted—Lee C. Moore 
& Co. V. Jareckl Mfg. Co., Tex. Civ. 
App., 82 S.W.3d 1002, error refused. 
Nature of claim of possession 
Evidence supported Jury's finding 
that seller claimed right of posses¬ 
sion as owner and not merely as 
pledgee or mortgagee.—^Wallace v. 
Renfroe, Tex.Civ.App., 124 S.W.2d 
456. error dismissed, judgment cor¬ 
rect. 

73. Me —^Amey v. Augusta Lumber 
Co., 148 A. 687, 128 Me. 472. 

65 C.J. p 113 note 73. 

74. Me —^Amey v. Augusta Lumber 
Co., supra, 

75. Tex.—Chavez v. Schairer, Civ 
App., 199 S.W. 892. 

65 C.J. p 113 note 76. 
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76. Ark —Horne v. Howe Lumber 
Co.. 190 S.W.2d 7, 209 Ark. 202. 

65 C.J. p 113 note 76 

77. Cfi —Farmers' Bank of Pelham 
V Powell, 113 S.E 818, 29 Ga.App 

100 

65 C.J p 113 note 77. 

78. Colo.—Davis v Patterson, 193 
P. 662, 69 Colo 226 

Mont.—Ilitchnrr & Ilitchner v. Fox. 
98 P.2d 327, 109 Mont 693. 

79. Colo.—Davus v. Patterson, 193 
P. C'62. 69 Colo. 226, 

80. Me—Shallow v. Roux, 84 A. 999, 
109 Me. 667. 

i Miss.—Krou.se v. Jones, 198 So, 662 

Okl—Gilbnugh v. Rose, 239 P.2d 40G, 
20.5 Okl. f.08. 

81. Md —Western M.irj'land Dairy 
V. Maryland Wrecking & Equip¬ 
ment Co.. 126 A. 135, 146 Md. 318— 
Hammond v. Du Bois, 101 A. 612. 
131 Md. lie. 

82. Okl —Gilbaugh v. Rose. 239 P.2d 
406, 205 Okl 608. 

66 C.J. p 114 note 81. 

83. Cal —Bhumgara v. GazvinI, 190 
P. 8'54, 47 Cal App. C15. 

Okl.—Gilbaugh v. Rose, 239 P.2d 406, 
205 Okl. 508. 

Utah.—Lym v. Thompson, 184 P.2d 
667, 112 Utah 24. 

84. Ala—Crump v. Cole, 60 So 2d 
291, 35 Ala.App. 5'CO. 

66 C.J. p 114 note 83. 

Evidence held sufficient to establish 
conversion 

Ala.—Crump v. Cole, -50 So.2d 291, 35 
Ala.App. 660 

Anz.—Levandoskl v. Ford, 83 P.2d 
281, 52 Ariz 454. 

Cal —Woodbine v. Van Horn, 173 P. 
2d 17, 29 Cal 2d 95—^Alien v. Al¬ 
berts, 185 P.2d 372, 82 Cal.App.2d 
13 — 'SIo.ss V. General Motors Ac¬ 
ceptance Corp , 120 P.2d 85. 48 Cal. 
App 2d 574—Staley v. McClurken, 
96 P.2d 805, 35 Cal.App.2d 622. 
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been held that, where the rigfht of property is shown 
to be in plaintiff, and defendant continues to hold 
the property after the action has been commenced, 
very slight evidence of conversion will suffice.®^ 
Evidence is insufficient to prove conversion where 
it fails to afford a reasonable inference that defend¬ 
ant is guilty/^ or to connect defendant with the 
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taking or use of the property.87 The mere asser¬ 
tion of ownership of property, without interfering 
in any way with the property or with the owner’s 
right to control, is not evidence of a conversion.^® 

Time of conversion. Inasmuch as the rights of 
the parlies nmst be determined as they stood at the 
commencement of the siiit,®^ it must be shown that 


Conn.—Molski v. Bondza, 164 A. 387. | 
116 Conn 710. 

Pla.—-Wilson Cvprfss Co. V. Logan, 1 
156 So. 2 86, 11 5 Fla. 84 5 

111.—Dombrow v. Dombrow, 82 N,E | 
2d 47, 401 Ill. .324—Simon v. llala- 
slo, 63 NE2d 676, 327 Ill.App 211 
—^Lnle,is V. Liptiiva HiiildinK' & 
Ijoan As.s'n, 26 N E.2d 419, 305 Ill 
App. 498. 

Ind—Bloek V. Talge, 51 N E 2d 81, 
221 Ind. 658. 

Kan—^Wingreraon v. Tucker, 265 r.2d 
842. 17.5 Kan. 538. 

La—Cunningham v. Bell, App, 26 
So.2d 76 9—Birdow v. Midyett, App,, 
9 So 2d 414. 

Mass.—Bold v. Baca.s, 57 N.E.2d 632, 
317 Ma.?? 240—Gallagher v. 11 E 
Cunnlff. Inc, 49 N.E 2d 448, 314 
Mass, 7. 

Minn—Melin v. Baker, 27 N.W 2d 
047, 223 Minn. 319. 

Miss—I’otomac Ins. Co. of Di.strict 
of Columbia v. Wilkinson, 71 So 
2d 765—^Lipscomb v, Dalton, 68 So, 
2d 430—Dixie I’lne Products Co v. 
Breland. 39 So.2d 265, 205 Mis.s. 
610. 

N.H—Anctil V. Du Pont, 79 A.2d 11, 
96 NH 501. 

N Y.—Luciano v Camp Ideal, 72 N.T. 
S 2d 80, 272 App Div. 947—-Arakjin- 
jian V. Arakian, 4 8 N Y S 2d 501, 
268 App Div. 41—Blum V. Conti¬ 
nental Bank & Trust Co., 53 N Y.S 
2d 75. 

N.C —^Woodbury v. Nu-Enamel Corp., 
1 S E 2d 566, 215 N C. 790. 

N.D.—Hochsteller v. Graber, 48 N.W. 
2d 15, 78 N D. 90. 

Okl.—-American Nat. Bank of Wetum- 
ka V. Hightower, 87 P.2d 311, 184 
Okl. 294 

Pa,—Cole.s V. Sutphen, 76 A.2d 623, 
167 Pa Super. 457. 

R.I.—Dimon v. O'Connor, 106 A.2d 
509. 

Tex.—-Bradley v. McKinzie, Civ,App., 
226 S.W.2d 458—^English v. Nichols, 
Civ.App., 142 S.W 2d 534—Wallace 
V. Renfroe, Civ.App, 124 SW.2d 

456, error dismissed, judgment cor¬ 
rect. 

Utali—Lym v Thomp,son, 184 P 2d 
667, 112 BUHi 24. 

Wash.—Crutcher v. Scott Pub. Co., 
253 P 2d 92,5, 42 Wa.sh.2d 89—Jame.s 
V. Berger, 222 P 2d 855, 37 Wash 2d 
2-61-—Trott V Gilbert, 166 P.2d 234, 
22 Wash 2d 361. 

65 G.J. p 114 note 83 [b]. 

Svidence «st%bllsliad conatractiLve 

fraud on part of defendants in pur¬ 


chasing pipe stolen from plaintiff, so 
a.s to render defendants liable in con¬ 
vention action.—I’etroleum I'rodui ts 
Corp. V. Sklar, D C.Lo., 87 F Supp, 
715. 

Retrocession deed 

In action to recover damages for 
conversion of an automobile sold to 
plaintiff by defendant, evidence show¬ 
ed that a retrocession deed author¬ 
izing repossession was either not 
signed by plaintiff or signed in error 
at the time of signing note and mort¬ 
gage and was of no effect ^—-Birdow 
V. Midyett, La.App., 9 So.2d 414. 

85. S C.—Fowler v. Stuart. 12 S.C.L 
604. 

86. Ala.—Louisville, etc., R. Co. v. 
Sdieincrt, 47 So 293, 166 Ala. 411. 

65 C J p 114 note 85. 

Zivldence held tnsnfilcieiit to estab¬ 
lish conversion 

Cal.—Tinsley v. Bauer, App., 271 P 
2d 110—Mulroonoy v. Pietro, 180 
P2d 62. 79 Cal App.2d 311—Ap- 

pell V Webster. 81 P 2d 467, 27 Cal 
App 2d 651—Thomsen v. Culver 
City Motor Co., 41 P 2d 597. 4 Cal. 
App.2d 639. 

Ind—Foudy v Daugherty, 76 N.E.2d 
268, 118 TndApp. 68—Steel Const 
Co. V. Boasvillc Alcohol & Chemi¬ 
cal Corp-, 12 NE2d 987. 105 Ind. 
App, 520. petition dismissed 16 N. 
E 2d 698, 105 Ind App 520. 

La—Dickerson v. Dickerson, 2 So.2d 
643, 197 La. 907. 

Minn—^Ilalvor.son v. Geurklnk, 56 N. 
W.2d 793, 238 Minn. 371—Schrunk 
V. Andres, 22 N.W.2d 648, 221 Mmn 
i 4'66. 

Miss.—Krouse v. Jones, 198 So 652 
i Neb—Burchmore v. H. M. Byllosby 
[ & Co., 1 NW.2d 327, 140 Neb. 603 

N.J —-Atlantic Northern Airlines v. 

Sehwimmer, 96 A.2d 662, 12 N.J. 
I 293—Mueller v. Technical Device.s 

I Corp.. 84 A.2d 620, 8 N.J. 201— 
[ Potash Stores v. Bay Development 
Corp., 192 A. 379, 118 N.J.Law 242. 

I N.Y.—Sam R. Levy Fabrics v. Sha- 
t piro Bros. Factors Corp, 19 N.Y. 
S 2d 693, 269 App.Div. 463—Gros.s 
V. Toder, 8 N.Y.S.2d 446, 256 App. 
Div. 964—Blum v. Continental 

Bank & Trust Co., 63 N.Y.S.2d 75 
Okl.—Griinth v. McBride, 108 P.2d 
109, 188 Okl. 227~Kelly v. Oliver 
Farm Equipment Sales Co„ 36 1’ 
2d 888, 169 Okl 2-69. 

Pa.—dhttsburgh No 8 Coal Corp. v. 
Newcomer, Com.Pl., 13 Fay.L.J. 98, 
afllrmed 76 A.2d 371, 365 Pa. 4'62. 
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SC—Wolfe V, Herlihy, 61 S E.2d 764, 
218 S.C, 90. 

Tex —^Mornson v. Parmer, Civ App , 
210 SW.2d 2i5, reversed on other 
grounds 213 S.W.2d 813, 147 Tex. 
122—Parker v. Burleson, Civ.App , 
129 S.W.2d 3 89. 

Vt—Dansro v. Scribner, 187 A. 803, 
308 Vt 408. 

Utah.—Heiselt Const. Co. v. Garff, 
225 P.2d 720. 

Wash—Scekamp v. Small, 237 P.2d 
489. 39 AVash 2d 678—-Persson v. 
McKay Coal Co., 92 P.2d 1108, 200 
Wa.sh. 7.5 

WiH—Adams v. Maxey, 262 N.W. 698, 
214 Wis. 240. 

65 C.J. p 114 note 85 [a]. 

Evidence held snfflclent to establish 
that there was no conversion 
U.S.—Mcndez v. Murdock, D C Mo , 83 
FSiipp. 630. 

Cal—Kruger v. City of Oakland, 266 
J»2d 537. 123 Cal App 2d 270— 

Mayor v Northwood Textile Mills, 
233 P.2d 657. 106 Cal App 2d 406— 
Flcnnaugh v Ilelnrlclk 200 P 2d 
560, 89 Cal App 2d 214—Graner v 
Hogsett, 191 P.2d 497, 84 Cal App.2d 
657 

Ill —McGill V. H. J. Coleman & Co., 
9 N,E.2d 456, 291 Ill.App. 606. 

La—Turner v. Charlton, App., 197 
So. 187. 

Minn—Dow-Arneson Co. v. City of 
St. I'aul, 253 N.W. 6, 191 Minn. 28. 
65 C.J. p 114 note 86 [c]. 

Trial court’s disbelief of testimony 
introduced m action tried by court 
for conversion of money which de¬ 
fendant had withdrawn from a bonk 
account standing in name of plain¬ 
tiff’s decedent as trustee, upon order 
executed by decedent in favor of de¬ 
fendant ^wo days before death of de¬ 
cedent, to effect that defendant had 
delivered the money to decedent be¬ 
fore decedciil's death, would not war¬ 
rant a finding that money was not 
delivered to decedent by defendant 
—Anctil V. Du Pont, 79 A.2d 11, 96 
N.H. 601. 

87. Cal.—Martin v. Barry, 79 P. 66. 
145 Cal. 640. 

88 . Vt.—Irish v. Cloyes, 8 Vt. 30, 
30 Am.D. 446. 

1 89. N.Y.—Storm r. Livingston, 6 
j Johns. 44. 

I Evldeuos hsld Baffloient to show 
j time of conversion and to justify 
finding that property had been in 
I defendant’s possession.—^Kages v. 
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the acts claimed to constitute a conversion occurred 
before the commencement of the suit, and if the 
evidence shows that these acts occurred after the 
commencement of the suit,^^ or fails to show wheth¬ 
er the acts were committed before or after the com¬ 
mencement of the action,*^ the evidence cannot avail 
as evidence of a conversion. So, evidence which 
does not show that the property was disi>oscd of by 
defendant at a time when plaintiff had an interest 
in it is insufficient to show a conversion.^^ 

Connection of defendant with act of conversion. 
The connection of defendant with a conversion will 
be sufficiently shown by proof of any facts or cir¬ 
cumstances which will justify an inference that he 
assisted in wrongfully taking the goods, shared in 
the proceeds thereof with guilty knowledge, or par¬ 
ticipated in some act which in law amounted to a 
conversion.®* 

§ 135. -Demand and Refusal 

In general, a refusal to surrender property on de¬ 
mand is evidence of converiion, and proof of demand 
and rdfuaal maksa a pHma facie cats for the plaintiff. 

In general, a refusal to surrender property on de¬ 
mand is evidence of conversion,*^ and proof of de¬ 
mand and refusal makes a pnma facie case for 
plaintiff.®* Nevertheless, a demand made after the 
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property was out of defendant's possession and, in 
consequence, when he could not give it up is not 
evidence of a conversion.*® Evidence of conversion 
arising from demand and refusal is rebutted by 
proof that compliance with the demand was impos¬ 
sible.*^ 

§ 136. -Value of Property Converted and 

Damages 

In an action for converalon, a person aeeklno to re. 
cover the value of articles converted must produce de¬ 
pendable evidence as to the valus of such articles; and 
direct testimony as to value is not indiapenaable, if there 
Is proof of the character, quality, and quantity of the 
Injury from which the Jury may properly estimate the 
loss or damage. 

In an action for conversion, a person seeking to 
recover the value of articles converted must produce 
dependable evidence as to the value of such ar¬ 
ticles;*® and direct testimony as to value is not 
indispensable, if there is proof of the character, 
quality, and quantity of the injury from which the 
jury may properly estimate the loss or damage.** 
A verdict for nominal damages will be sustained, 
if an actual conversion has been proved, even though 
evidence as to the value of the property converted 
be entirely wanting but a verdict for more than 
nominal damages cannot be sustained if there be no 


tlenclch, 81 P.Sd 2C5, 27 Cal.App2di 
469. I 

90. Ala.— riott V. Robertson, 39 So. 
771. 

N.Y.—Storm v, lavlnjrvtnn, 6 Johns 

44. 

81. Ala.—-Hawkins Lumber Co. v. 
Bray, 17 So. 96, 105 Ala. 96. 

90. Vt.—Cory V. Bames, 21 A. 384, 
6S Vt. 456 

83. Cal.—Ijusltanlon-Amerloan De¬ 
velopment Co. V. Seaboard Dairy 
Credit Corporation, 94 r.2d 139. 1 
Cfil.Sd 131—^Arques v. National Su¬ 
perior Oo., lU r.2d 643, 67 Cal. 
App.2d 763. 

Okl —GllbauRh ▼. Rose, 2^ P.2d 406, 
205 Okl. 608. 

65 C.J. p 115 note 96. 

BrUle&oe lield inanttolmt to con¬ 
nect defendant with the convoraion. 
—J, O. Boswell Co. V. W. D. Felder 
A Co.. 230 P.2d 886, 103 Ca1.App.2d 
767—65 C.J. p 116 note 96 IbJ. 

94. Conn —^Molskl v. Bendsa, 164 A. 
387, It'S Conn. 710. 

Mich.-—Timm v. Caas Circuit Judve, 
168 N.VV. 1028, 192 Mlrh 508. 

N.J.—^Mueller v. Technical Devices 
Corp.. 84 A 2d 620, 8 N J. 201. 
N.D.—Peterson v. Wolff, 280 NW. 
187, 48 N.D. 364—Hovland v. Farm¬ 
ers Union Elevator Co., £69 N.W. 
842. I? N.a 71. 


Vt—Tinker v Morrill, 89 Vt 477. 
94 Am Dec. 346. 

65 C.J. p 116 note 88. 

Evldsaee held sulBoisat to show de- 

Cal.—^Dol Barrio v. Bhcrman, 60 P 
2d 659, 16 Cal.App2d 407. 

Co C.J. p 115 note 88 la]. 

Evidenoe held stUBeieat to ehoir de¬ 
mand and refusal 

Cal —Abdallah v. Barth. 21 P.2d 436, 
131 Col.App. 448. 

Mo.—Pants v. Nelwn, 136 S.W.3d 397, 
234 Mo App. 1013. 

Tex,—Ellis Oil Co. v. Adams, Civ 
App.. 109 S.W.2d 1026. error dls- 
xniBBed. 

Wash—^Layman v Swanson, 101 P. 
2d 304. 3 Wash.2d 370. 

66 C J p 116 note 88 fb]. 

Evtdenoe hold insufloient to show 
demand aad refusal 

N J,—Mueller v. Technical Devices 
Corp., 34 A.2d 620, 8 N.J. 201. 

Utah —Hri.selt Const Co. v. Garff, 
226 P.3d 720. 

G6 aJ. p 116 note 88 [c]. 

Metentloa of artloles 
Evidence held aufficlent to sustain 

flndiDE that decedent intended to re¬ 
tain articles for hie own use.—^Del 

Barrio v. Sherxnaa, <60 P.2d 659, 16 

Cal.App.2d 407. 


96. Mlrh—Timm v. Ca.*is Circuit 
Judse, 168 NW. 1028, 192 Midi 
608 

65 C J. p 116 note 89. 

99. S.C.—Hoover v. Alexander, 17 S 
CL. BIO. 

97. NT.—Hill V. Covell, 1 NT. 622 

98. Mips —Citizens Bank of Coldwa- 
tcr V. Collicott. 174 So. 78, 178 
Miss. 747. 

Bspert testtmony 

In action of trover for conversion 
of certain personalty consistlnsr of 
miniature golf course eqiupment, 
where, prior to the conversion, own¬ 
er renovated equipment, expert testi¬ 
mony as to the reasonableness of 
charges for materials furnished and 
work done In renovating equipment 
was not necessary where other evi¬ 
dence showed lack of repair and de¬ 
preciation of such equipment.—^Win¬ 
slow V. Einhorn, 2 A.2d 890. 62 R.I. 1 

99. Cal — Corpus juris cited in 

Paine v. Bank of Ceres, 138 P.2d 
396, 399. 69 Cal App.2d 242. motion 
denied 141 P.2d 219. 60 Cal.App.2d 
621. 

Tenn.—Roth Cool Co. v. Louisville A 
N. R. Co., 216 S.W. 404, 142 Tenn 
62. 

1, Iowa—^Bowers t, Bradley, 14 N. 

W. 634, 112 Iowa 637. 

96 C.J. p 116 note 98. 
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evidence of value, or the evidence be too indefinite, j uncertain, or weak to sustain a judgment.* 


3. Cal —Stillpr V. Cleske, 220 P.2d 
437, 98 Cal App 2d 413, 

66 C.J. p ll(i note 99. 

XiTldeaoa h«ld siifllciant 

(1) To establish value of prop¬ 
erty 

US—Fcderrnan v. Veml, D C.N.T., 42 
FSupp 113. 

Cal —Nond v. Specimen Hill Mininiir 
Oo, 12G P.2d 460, 62 Cal App 2d 
47f> 

Kan—Class v. Brunt, 138 P 2d 4r)3. 
167 Kan. 27. 

liU—Cunninprhnm v. Bell. App, 2G 
So 2d 7fi9—Edwards v Max Thieme 
Chevrolet Co. App., 191 So 669— 
Bodirers v. A. & B Pipe & Supply 
Co., App. 162 So. 416. 

Minn—Melln v. Baker, 27 N.W.2a 
647, 223 Minn. 319—Owens v. Ow-j 
en.s, 292 N W, 89, 207 Minn 4fi9 
Mo —Richardson v. Kuhlinyer, 250 ] 
S.W2d .3.6'.'> 

N.Y—Cutler-IIannmer. Inc v. Troy. 
126 N.Y S.2a 452, 283 App Div. 123 
—TiUndstrom v Tie Santos. 127 N 
Y S 2d 610 205 Miac 260. 

Tex—Radcliff v. Clemons, Civ.App., 
265 S‘W2d 182, error refused no 
reversible error—Scott v. nojTKOtt. 
Civ App, 226 S,W2d IRS, refused 
no revcrailile error—Dean v. 

Thompson, Civ App, 213 S W 2(1 
327, error refused no reversible 
error—Oeistmann v. Sclikado, Civ 
App, 121 S.W 2d 4 94—Universal 
Credit Co. v, Ratliff, Civ App, 67 
S.W.2d 238. 

Utah—TTeiaelt Const. Co. v. Garff, 
225 r.2d 720. 

Wash—Ijuynian v. Swanson, 101 r.2d 
304, 3 Wash 2d 370. 

65 C.J. p 116 note 99 [a] (1). 

<2) To sustain recovery for 
amount awarded. 

Ark,—Plunkett-Jarrell Grocery Co 
V. Terry, 263 S.W 2d 229—Strick¬ 
land V. Quality Bldff. & See Co., 
249 S.W.2d .557, 220 Ark. 708—Van 
Meter Lumber Co. v. Alexander, 
217 S.W.2d 833, 214 Ark. 640. 

Cal —^Woodbine v. Van Horn, 173 P. 
2d 17, 29 Cal 2d 95—Stroman v 
Lynch, 205 P.2d 409. 91 Cal.App 
2d 406—Bradley v Oal)orn, 194 I' 
2d 63, 8'6 CalApp.2d 18—^Ijonergan 
V. Monroe, 175 P.2d 42, 77 Cal.App 
2d 223—GnfTm v. Porter, 12S P.2d 
820, 64 Cal App 2d 264—Nead v 

Specimen Hill Mining Co,, 126 P. 
2d 460. 62 Cal.App.2d 476—Slosa v 
General Motors Acceptance Corp, 
120 P.2d 85, 48 Cal App 2d '574— 
Bacigalupi v. Western Machinery 
Co, 26 P.2d 701, 135 Cal.App. 242 
Idaho.—^V’^illiams v. Bone, 259 P.2d 
810, 74 Idaho 186. 

Ill,—Mueller v. Bittle, 63 NE2d 66, 
321 Ill.App. 363—^Ford Motor Co. v. 
National Bond & Investment Co., 14 
M'.E.2d 306, 294 Ill.App. 585. 

89 C J.S,—40 


Ind—^Hardy v Heeter. 96 N.E 2d 682. 
120 Ind App. 711. 

lov/a—^I.iamble v. Schrelber, 19 N.W. 

2d '669. 236 Iowa 597 
Ky —Phillips Petroleum Co. v Cun¬ 
ningham, 169 SW.2d 628, 293 Ky 
514. 

La—.Schultz V. Texas & P Ry. Co. 
186 So 49, 191 La 624—McCann v. 
I^ouismna, Arkansas & Texas 
Transp Co. App.. 35 So 2d 603. 
Mich—^Burton v. Rex Oil & Gas Co., 
36 NW2d 731. 324 Mich 4 26 
Miss.—^Potomac Ins Co of liistplct 
of Columbia v. Wilkinson, 71 So 
2d 76,5. 

M'o.—Detmer v. Miller, App., 220 S.W. 
2d 759—lowa-Missouri Walnut Co 
V. Grnhl. 170 S W.2d 437. 237 Mo 
App 1093. 

Mont —^Engle v. Pflster, 257 P 2d 561. 
Nl>—^Mevorah v. Goodman. GO N.W. 
2d 581 

Ohio.—Armstrong v. Peldh.aus, 93 N. 

E 2d 776. 87 Ohio App. 7.5. 

Okl—Gantz v. Matthews, 219 P.2d 
631. 203 Okl. 226. 

Or—Perry v. Thomas, 253 P 2d 299, 
197 Or. 374. 

R.I —G. II. Waterman & Co v. 

Dwares, 27 A.2d 327, 68 R I 503 
Tex—Manley v. Razien, Civ.App, 172 
S W 2tJ 79«. 

66 C..I. p 116 note 99 [a] (2). 

(3) To .show damages 

U S.—T. G. Cooper A- Co. v. Brice, 
DCNY.. 86 FSupp. 308. 

Ark.—Plunkeft-Jarrell Grocery Oo. v. 

Terry, 263 S W.2d 229. 

Cal—Sloss V. General Molora Ac¬ 
ceptance Corp, 120 P.2d 86, 48 Cal. 
App 2d 574 

Ind—Hardy v. Heeter. 96 NE.2d 682. 
120 Ind App. 711 

Ohio.—^Universal Credit Co. v, Gos- 
ncy. 40 N.E.2d 305, 70 Ohio App. 
379. 

Pa.—Croft v. Main, 106 A 2d 372. 378 
Pa. 6. 

Tex—^Scott V. Doggett, Civ App., 226 
S.W 2d 183, error refused no re¬ 
versible error. 

Wash—Tobm v. Onno, 44 P.2d 796, 
181 Wash. 668. 

65 CJ. p 116 note 99 [a] (3). , 

(4) To authorize allowanre for ex-j 
cmplary or punitive damages. 

Cal —Sloss V. General Motors Accept¬ 
ance Corp. 120 P.2d 85, 48 Cal App 
2d 674. 

Okl—Gantz v. Matthews, 219 P.2d 
631, 203 Okl. 226. 

Tex —^Home Furniture Co. v. Haw¬ 
kins, Civ.App , 84 S.W 2d 830—Uni- 
vcr.sal Credit Co. v. Ratliff, Civ 
App., 57 S.W.2d 238. 

Utah.—Boat v. Larsen Bros., 134 P. 

2d 179. 103 Utah 142. 

65 C.J. p 116 note 99 fa] (6). 

(6) With respect to exi'mplary 
damages, to show malice.—Hume 
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Furniture Co v. Hawkins, Tex.Clv. 
App., 84 SW.2d 830, error dismissed 
(6) With respoot to exemplary 
damages, to show gro.ss negligence.— 
Home Furniture Co v Hawkins, su¬ 
pra, 

Evldeno* bald Insnfflclent 

(1) To establish value of property. 
Cal.—Stiller v. Geske, 220 P.2d 437, 

98 Cal.App.2d 413. 

N C.—Carolina Mineral Co v. Young, 
190 SE. 620, 211 NC 387. 

Ohio—Hanes v. Block. 66 N.E.2d 86. 
78 Ohio App. 294. 

Okl—^Anthony v. Sapulpa Motor Co, 
20 P.2d 172, 162 Okl. 263. 

Tex —^TCenyon v. Render. Civ.App, 
174 S W.2d 110, error refused—^Eng¬ 
lish V. Nichols. Civ.App., 142 S.W. 
2d 534. 

65 CJ. p 116 note 99 [c] (1). 

(2) To sustain recovery for amount 
awarded. 

Cal—Stiller v Geske. 220 P.2d 487, 
98 CaJ App 2d 41.3—'Friedman v 
Renz, 87 P.2d 386, 31 Cal.App.2d 
71. 

Kan.—Trapani v. Universal Credit 
Co. 100 P2d 736. 151 Kan 716. 

Mo—Howard Nat, Bank & Trust Oo. 
V. Jones, App., 238 S.W.2d 906, af¬ 
firmed 243 8W.2d 306. 

N.J.—Friedman v. Gulf anti, 69 A.2d 
1, 137 N.J.Law 195. 

Utah—llnycraft v. Adams, 24 P.2d 
1110, 82 Utah 347. 

Wash—^Anstine v. McWilliams, 168 
P.2d 816, 24 Wash.2(l 230 

65 CJ p 11'6 note 99 [c] (2). 

(3) To show damages. 

U.S.—H. F. WIloox Oil & Gas Co. ▼. 

Diffle, CAOkl. 186 F.2d 683 
Ala-—B. F Go'Odrlch Co v. Hughes, 
194 So. 842. 239 Ala 373. 

Mass.—Buckley v. White, 104 N.B. 

2d 168, 328 Man.s. 663. 

Tex.—Universal Credit Co. v. Wyatt, 
Civ.App., 66 S.W.2d 487. 

Wis—Rumary v. Livestock Mortg. 
Credit Corp., 290 N.W. 611, 234 
Wis. 146. 

66 C.J. p 116 note 99 [c] (-6). 

(4) To authorize exemplary or pun¬ 
itive damages. 

Or,—ivrry v. Thomas, 253 r.2d 299, 
197 or. 374. 

[SC.—^Williams v. Haverty Furniture 
Co., 188 S.E 612, 182 S.C. 100, 

Tex—Taylor-Fichter Steel Const, Co 
v Curtis, Civ App., 144 S.W.2d 285. 
error dismissed, judgment correct 
65 C.J. p 116 note 99 [c] (6). 

Purchase price of personalty, 
standing alone, Is insufficient to sup¬ 
port a judgment fixing value at time 
and place of conversion.—^Anstlne v. 
McWilliams, 163 P.2d 816, 24 Wash. 
2d 230. 

fivldenoe held not conclnsive 

In action for conversion of plain" 
tifCs automobile, the fact that a blut 
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Description of property as basis of determining 
value. A general description of the property by 
witnesses, such as will enable the jury to estimate 
its value, will suffice as proof of value,3 and au¬ 
thorize a recovery of the actual damages sustained.'* 

Price obtained on sale of goods. Since, as dis¬ 
cussed supra § 130, according to the weight of au¬ 
thority, either plaintiff or defendant may introduce 
evidence showing the price for which the property 
was sold, either at a public or private sale, it has 
been said that such evidence is slight or cogent ac¬ 
cording to the circumstances,^ and that it docs not 
fix the price but is only evidence bearing on the 
value.® The price at which willing and iincompelled 
buyers and sellers meet is the best evidence of mar¬ 
ket value and it has been held that proof of the 
price obtained at a private sale made in a bona 
fide manner and not forced or made for the purpose 
of fixing a price is sufficient for a jury to base a 


89 C.J.S. 

verdict on, in the absence of other evidence on the 
subject.® 

Value of written instruments. As discussed supra 
§ 121, in trover for the conversion of choses in ac¬ 
tion, such as promissory notes, bills of exchange, 
checks, drafts, bonds, corporate stock, or other evi¬ 
dences of indebtedness, it will be presumed, in the 
absence of any evidence to the contrary, that the 
value of the instrument is its face value, and, as 
discussed supra § 130, such presumption may be re¬ 
butted by evidence that the instrument is worth less 
than its face value, or is of no value; but in the 
absence of such rebutting evidence the presumption 
becomes conclusive.® 

Special damages. If plaintiff seeks to recover spe¬ 
cial damages, consisting of legal or other expenses, 
he must show the jury what the expenses were, and 
if he merely slates a lump sum, a verdict for such 
sum will not be allowed to stand but will be reduced 
to the value of the goods.*® 


E. TRIAL AND JUDGMENT 


§137. In General 

In an action of trover the court ha* a wide discre¬ 
tion a* to the form In which evidence shall be submitted 
and as to the order of its introduction. 

In an action of trover, as in other civil actions, 
the court has large discretion as to the form in 
which evidence shall be submitted,** and as to the 
order of its introduction, including the admission or 
rejection of evidence in rebuttal or surrebuttal 
which should have been introduced in chief,'*2 and 


permission to a plaintiff who has rested his case to 
reopen it and make further proof.*® 

§ 138. Dismissal or Nonsuit before Trial 

Where several parties are sued for conversion, the 
plaintiff may dismiss the action as to any of them. 

Where several parties are sued for conversion, 
plaintiff may dismiss the action as to any of them 
and seek a recovery against one of them alone.** A 
nonsuit will not be directed where plaintiff is en- 


book showed th.at value of automo¬ 
bile was $.9 63.80 waa not conolu.sive 
upon jury but wa.s merely evidence 
of value of automobile.—Slo.ss v. 
General Motors Acceptance Corp., 120 
P.2d 85, 48 Cal.App 2d 674. 

Evidence held iucoaaisteiit 

In action for conversion of house¬ 
hold furnihhinK.s, plaintiff’s testi¬ 
mony as If) A.alue of poods waa not 
to be considered a.s utu-ontradicted 
in view of ineonaistent elalms as to 
value in complaint and in .sworn 
statement given to tax a.s.sessor.— 
Stroinan v. I.vnch, 205 P.2d 409, 91 
Gal App 2cl 40R 
Evidence of indebtedness 

Owner of property held not entitled 
to reeover for conver.sion thereof 
apainst person to whom owner owed 
debt in absence of evidence of 
amount of indebtedness.—Sanders v. 
O'Connor, Tex Civ.App., 98 S.W.2d 
401, error dismissed. 

Bednotioa of damage* 

In action for conversion of furnace 
slag from land located in Illinois 


after expiration of a lea.se agreement 
under Illinois law, defendant.*? were 
not entitled to credit for the cost of 
proees.sinp, londinp and selling the 
slap after it had been severed and 
converted where they offered no evi¬ 
dence from which the co.st of sellmp 
the .slap could be ascertained and no 
evidence from which the cost of proc- 
e.ssinp and loadinp could bo ascer¬ 
tained separately from the cost of 
severance and conversion.—St. Louis 
.Smeltmp & Refiiunp Co. v. Hoban. 
209 SAV.2d 119, 357 Mo. 436. 

3. Mass.—Hall v. Burgess, B Gray 

12 . 

6.5 C J. p 116 note 1. 

4. Mass •—Hall v. Burpess, supra. 

5. NY.—Campbell v. Woodworth, 20 
N.y. 499. 

6. Mich.—Dyer v. Rosenthal, 8 N.W. 
560, 45 Muh. 588—Smith v. Mitch¬ 
ell, 12 Mich. 180. 

7. U S.—^In re Schuyler, Chadwick & 
Burnham, C-C.A.N.Y., 63 F.2d 241. 
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8. N.Y.—Parmenter v. Fitzpatrick, 
31 N.E. 1032, 135 N.Y. 190. 

9. Wash.—Cremldas v. Dallas, 157 
P. 1084. 91 Wa.sh. 441. 

65 C J. p 117 note 9. 

Face value of note, and not value 
alone of security given to secure 
note, constituted measure of dajm- 
.apes for convcr.sion of note and trust 
deed in absence of proof tending to 
reduce value of note—^Meyer v. 
Thoma.s, 63 P.2d 1176, 18 Cal.App.2d 
299. 

10. Pa.—Withrow v. Walker, 41 Pa, 
Super. 1'65 

11. U S.—New York Life Ins. Co. v. 
Allison, NY.. 107 F. 179, 46 C.C A. 
229 certiorari denied 21 S.Ct. 923, 
181 U.S. 618, 45 LEd 1030. 

12. R,I—Dodpe v. Goodell, 32 A- 
236, 16 R.I. 48 

13. N.Y.—Dexter v. Dexter, 4 N.Y.S. 
712, 56 N.Y Super, 568. affirmed 30 
N.E. 68, 132 N.Y. 540. 

14. Ky.—Weisiper v. McDonald, 81 
S.W. 687, 116 Ky. 862, 26 Ky.L. 416. 
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titled to general damages although he may not be 
entitled to special damages claimed.^S 

§ 139. Tender of Property 

In a proper case, the defendant may In an action of 
conversion bring the chattel into court and make a ten¬ 
der thereof in reduction of damages. 

In some jurisdictions, at least as to bills, notes, 
bonds and other contracts for payment of money, 
or articles of a fixed and unchangeable value, de¬ 
fendant may in an action of conversion bring such 
notes etc., into court and make a tender thereof in 
reduction of damages,having first obtained leave 
to do so by a motion addressed to the discretion of 
the judge, whose decision may be final in some 
jurisdictions,but not in othcrs.i* While recog¬ 
nizing that the right may exist in a proper case, in 
at least one jurisdiction the court has held otherwise 
as to chattels which may deteriorate while in the 
possession of defendant.^3 

§ 140. Stay of Proceedings 

A court may stay proceedings in trover where com¬ 
plete Justice can be done by delivery of the chattel into 
court and on payment of costs by the defendant. 

A trial court may stay proceedings in an action of 


trover where complete justice can be done plaintiff 
by delivery of the chattel alleged to have been con¬ 
verted into court and on payment of costs by defend- 
ant^o Defendant should make his application to 
the court both as to costs and the delivery of the 
chattel at some convenient stage of the cause.21 

§ 141. Questions of Law and Fact 

In actions for trover and conversion questions of law 
are for the court and questions of tact are for the jury. 

As in other civil actions, questions of law are for 
the determination of the court ;22 and, on the other 
hand, questions of fact arc for the jury,23 or for 
the court sitting as a jury, where the case is tried 
to the court 

§ 142. - Title or Right to Possession 

Generally, the question whether a party has title 
or right to possession of chattel claimed to be converted 
is one of fact for the Jury or court sitting as a Jury. 

Ordinarily, the question whether plaintiff had title 
or right to the chattels which he claims have been 
converted is one of fact for the determination of the 
jury,25 or for the court sitting as a jury,2G as where 
the evidence relating to the question is conflicting,27 


15. N.T.—Djidlcs V. WishiiGVsky, 
179 N.y.S 99 

Taking case from jury see infra g 149. 

16. Wis—Churchill v. Welsh, 1 N. 
W. 398, 47 Wis 39 

65 C J. p 117 note 22. 

Offer to return or restore property In 
mitigation of damages see infra § 
186. 

Recovery, re.storation, or offi-r to re¬ 
store property generally see supra 

{ 86 . 

17. Me,—Rogers v. Crombie, 4 Me. 
274. 

18. Wis.—Churchill v. Welsh, 1 N. 
W. 398, 47 Wis. 3 9. 

19. NY—Shotweil v. Wondover, 1 
Johns. 66. 

20. Pa—Tracey v. Good, 1 Pa.L..J. 
472, 3 PaLJ. 136. 

Stay of proceedings generally see Ac¬ 
tions 55 131-137. 

21. Pa.—Tracey v. Good, supra. 

22. Okl.—McKinnon v. Monarch 
Loan Co, 239 P. 170, 111 Okl. 213. 

65 C.J. p 117 note 32. 

23. Mo.—American Employer.s Ins. 
Co. of Boston, Mass., v. Manufac¬ 
turers & Mechanics Bank of Kan¬ 
sas City, 85 S.W.2d 174, 229 Mo. 
App. 994. 

N.J.-^rover v, Bruere, 9 N.J.Law 
319. 

Okl.—Magic City Steel & Metal Corp. 

V. Mitchell. 265 P.2d 473. 

Tex.—Rosenfleld v. White, Civ.App., 
267 S.W.2d 696, error refused no 


reversible error—Moore v. Conway, 
Civ App, 1(18 SW2d 954. 

65 CJ p 117 note 33. 

Intent of parties 

SI)—Loewenthal Co v Ribniok, 2C3 
N.W. 710, 61 .SD 14, 

24. Colo—Lenvor & S. L. R Co. v 
Hitchcock Ar Tinkler lOQUipmont 
Co.. 285 P. 941. 87 Colo 169. 

25. US—Lauth v pickup, C.C A.N. 
Y., 64 F2d 115 

III.—Diegley v. Lilly, 43 N E 2d 156, 
315 Ill App. 491. 

Ind—Ax V. .Schloot, 64 N E 2d 668, 
116 TndApp 366. 

Ky—Nu.ssbauin v. Standard By- 

Products Co. 287 S.W. 353, 216 Ky. 
119. 

Me.—Giguere v. Morrisette, 48 A-2d 
, 257, 142 Me 95. 

Mont—Smith v Armstrong, 198 P 2d 
795, 121 Mont. 377—Hage v. Orton, 
176 P.2d 174. 119 Mont. 419. 

Okl—Kova Pipe Jjine Co. v. Liles, 97 
r 2d 43, 186 Okl ,212. 

S.D.—Bohl V Koster, 23 N.W.2d 164, 
71 S.D. 203. 

Wash,—^Junkin v. Anderson, 150 P.2d 
678, 21 Wash 2d 256—Junkin v An¬ 
derson, 120 r.2d 548, 12 Wash 2d 58, 
reheard 123 P.2d 769, 12 Wash 2d 
63. 

Title dependent on detenniaatloa of 
prior dispute 

In action for reasonable value of 
property alleged to have been con¬ 
verted, where question as to where 
legal title to chattels rested depend- i 
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ed largely on a di'tprmination of ef¬ 
fect of transaction.s w’lth respect to 
niodillf.'ition of licensing agreement 
under which plflintifl’a predecessor 
was licensee, and there wa.s a dispute 
between partie.s n.s to what such 
transaction consi.sted of in fact, a 
prior determinntion of such dispute 
was necessary before legal que.stions 
resting thereon could be determined. 
—American Castype Corp v. Niles- 
Bement-Pond Co., 42 N Y.S.2d 638, 
266 App Div. 557, re.-irgument denied 
44 NY.S2d 263, 266 App.Div. 949. 
Admission by plaintiff 

Weight of admission that car In¬ 
volved in trover belonged to defend¬ 
ant was for jury—Coulombe v. 
Gross, 148 A. 582, 84 N If. 212. 

26. Colo—Denver & R L Tiy. Co. v. 
Hitchcock & Tinkler Eciuipment 
Co.. 286 P 941. 87 Colo. 169. 

Tex—Eastus v. Gabert, 93 S.W.2d 
396, 127 Tex. 290 

27. NY.—Lauth v. Pickup, C.C.A.N. 
y., 64 P.2d 115. 

Idaho.—Carver v. Ketchum, 26 P.2d 
139, 53 Idaho 59.5. 

N C.—Williamson v. Freeman, 174 S. 

B 457, 206 N.C. 914. 

65 C.J. p 118 note 37. 

IMridencs held ■ulBclea.t to make 
issue for Jury as to plaintiff's own¬ 
ership of chattel. 

Ill—Diegley v. Lilly, 43 NB2d 166, 
315 Ill-App. 491. 

Neb.—Sprague v. Allied Mills, 261 N. 
W. 892. 129 Neb 394. 
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or ambiguous,28 or where reasonable minds might 
draw different conclusions from the evidence,29 or 
where the question of ownership depends solely 
on the unsupported testimony of plaintiff.^O It is 
improper to submit such questions to the jury where 
there is no evidence of plaintiff’s title or right to 
possession,2t or where such title or right is not 
denied but it is urged as a defense that the chattels 
were worthless and it has been hold that the 
court may properly take from the jury the question 
of ownership of the property, where the testimony 
of plaintiff and his witnesses is uncontradictcd and 
shows indisputably that he owned the propcrty.23 
In determining whether plaintiff in a trover action 
is entitled to possession of the property at the time 
of the alleged conversion the jury should consider 
all the surrounding circumstances.3^ 


89 C.J.S. 

§ 143. — Conversion 

Aside from tacts which are found or conceded mak¬ 
ing the Issue of conversion a question of law, whether 
facts in evidence establish conversion Is generally a 
question for the Jury. 

What constitutes an unlawful conversion is a 
question of law where the facts are found or con- 
cedcd,25 and, in accordance with the general rule 
that questions of law should not be submitted to the 
jury, as discussed m Trial § 295, it is error for the 
court to submit to the jury the question whether de¬ 
fendant “unlawfully converted” plaintiffs chattels 
to his own use.26 Nevertheless, the question wheth¬ 
er the facts adduced in evidence establish an unlaw¬ 
ful conversion is usually a question to be deter¬ 
mined by the jury,27 under proper instructions from 
the court and it has been so held where the evi¬ 
dence IS conflicting,29 where the evidence makes out 


Pa—Vallcentl v. Central Motors, 174 
A. 799, 116 Pa.Super. 74 
Xlvldeno* held i&snlllciaiLt to sub¬ 
nut to jury question as to title.— 
]''ltzsimons v. Frey, 45 NW.2d 603, 
153 Neb. 560. 

as. N.Y.—Bromley v. Miles, 64 NY 
S. 363, 51 App.mv. 95. 
as. N.Y.—Crosby v. Delaware & 
Hudson Canal Co., 36 N.E. 332, 141 
N.Y. 689. 

3U. Ky.—Sherman v. Adams. 194 S 
W.2d 626, 302 Ky. 490. 

N-Y.—Slmar v. Paris, 65 N.Y.S. 133, 
52 App.Div. 439. 

31. III.—Diegley v. Lilly, 43 N.E.2d 
156, 316 Ill App. 491. 

Md—Stewart v. Spedden, 5 Md. 433. 

33. Vt.—^Pullam V. Cummings, 16 Vt 
697. 

33. Ark —Kesterson v. Hays, 209 S. 
W. 721, 137 Ark. 592. 

34. Wash.—Smith v. Dahlquist, 28 
P.2d 262, 176 Wash. 84. 

35. Mo.—Speak v. Ely & Walker Dry 
(Joods Co, 22 Mo App 122, 

Xlvidenoe undisputed 

In action for c'unver.sion of nego¬ 
tiable bonds, where there appeared In 
the lesllniony no circurn.stancea to 
.suggest knowledge of defendant that 
person disposing of bonds was not a 
liolder theieof in due course, nor any 
itad faith on defendant's part, and 
the evidence was undisputed and pre¬ 
sented by plaintiff itself, it was prop¬ 
er for the trial court to declare as a 
matter of law that the facts conclu¬ 
sively established the innocence of 
defendant in the transaction.—^First 
Nat. Bank of Blalrstowm v. Goldberg. 
17 A.2d 377, 340 Pa. 337. 

Slight oonilict as to xnixior details 
In action for conversion of auto¬ 
mobile, where material and control¬ 
ling facts were proven by undisputed 


evidence with slight conflict in tos- 
ttrnony as to some of the minor de¬ 
tails, defendant's liability was ques¬ 
tion of law, not of fact —Davidson 
V Conner, 46 So 2d 832. 254 Ala. 38. 
Debtor and creditor relationship 
Evidence that employee was Indebt¬ 
ed to employer, In that he owed em¬ 
ployer for freight charges collected 
in behalf of employer, Indicated a 
I debtor and creditor relation and that 
employee had authority to mingle 
funds collected with his own funds, 
and, under such circumstances, mere 
refu.<=fal or failure of employee to pay 
money to employer would not consti¬ 
tute a conversion.—Massachusetts 
Bonding & Ins Co v Llneberry, 70 
N E 2d 308. 320 Mass. 610. 

36. Mo.—Speak v. Ely & Walker Dry 
Goods Co., 22 Mo.App. 122. 

37. S—Amoruan Oil Co. v. Co¬ 
lonial Oil Co, C.C.AS.C., 130 F.2d 

' 72. certiorari domed 63 S Ct. 159, 

317 US. 679, 87 L.Ed. 546. 

Ala —Long-Levvis Hardware Co. v. 
Alislon. 180 So. 2(,1, 235 Ala. 599— 
W. T. Smith Lumber Co. v. Fox, 
164 So 214, 231 Ala. 159—Wolff v. 
Zurga. 150 So. 144, 227 Ala. 370— 
Walks V Borders. 30 So 2d 41, 33 
Ala App 95, 

Ark—Helena Oil & Gas Co. v. Good- 
kin, no S.W.2d 698, 195 Ark. 7. 
Cal—Wolfe V. Willard H George, 
Inc., 294 P 43 6. 110 Cal.App. 632. 
Colo—ManginI v Dando Co., 74 P.2d 
675, 101 Colo. 453. 

Fla—Handley v. Home Ins. Co. of 
New York, 150 So. 902, 112 Fla. 
225. 

Kan.—Ahnng v. White, 131 P.2d 699, 
166 Kan 60 

N.Y.—Soma v. Handrulis, 14 N.E.2d 
46, 277 N.Y. 223, reargument de¬ 
nied 16 N.E 2d 71, 278 N.Y. 481— 
Soma V. Handrulis, 9 N.Y S.2d 262, 
266 App.Div. 838, reargument de¬ 
nied 11 N.Y.S 2d 229, 266 App.Div. 
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946, affirmed 22 N.E.2d 161. 281 N. 
Y. 683. 

n I—Harvey v. Atherton, 163 A. 546. 
S.C—Sun Ins, Office v. Poll, 197 S.E 
683, 187 S C. 183. 

Tex—Forrest v. Bums, Civ.App., 67 
SW.2d nil, error dismissed. 

65 C.J. p 118 note 47. 

Evidence held sufficient to go to jury 
on question of conversion 
Ark—Morgan v. Norful, 262 S.W 2d 
139. 

Iowa—Olson v. Barmck, 61 N.W 2d 
733. 

Mi.ss —Byrd v. Masonite Corp., 67 So. 
2d 724. 

65 C.J. p 114 note 83 [cj. 

Evidence held Inenfflclent to go to Ju¬ 
ry on question of conversion 

<1) Generally. 

Cal.—Sund v. Paul, 62 P.2d 803, 17 
Cal.App 2d 682. 

Conn.—Bruneau v. W. & W. Transp 
Co.. 82 A.2d 923, 138 Conn 179 
Fla—Brix-kington v. Central Life In.s 
Co, 173 So 908, 131 Fla. 250. 

III.—Urbanu.s v. Burns, 20 N.E 2d 
869, 300 Ill.App. 207. 

Mass.—Susi V. M. H. Peavey Tran.sp 
Co., 89 NE2d 338, .325 Mass. 161. 
N.J —Mueller v. Technical Devices 
Corp, 84 A.2d 620, 8 N.J. 201. 
Ohio—Modlin v. Wood, App., 36 N. 
E.2d 481. 

Okl—Smith V. Wixson, 123 P.2d 250, 
190 Okl. 314. 

Tex.—Kenyon v. Bender, Clv.App., 
174 S.W.2d 110, error refused. 

65 C J. p 115 note 85 tb}. 

(2) As to whether some of de¬ 
fendants had possession or control of 
the chattels at any time so as to war¬ 
rant submitting case to jury as to 
such defendants.—Urbanus v. Burns, 
20 N.E.2d 869, SOO Ill.App. 207. 

38. Md.—Martin v. W. W. Lanahan 
& Co., 106 A. 777, 133 Md. 626. 

65 C.J. p 119 note 48. 

39. Ala.—^National Supply Co. v. 
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a prima facie case for plaintiff,^® where there is 
some evidence to establish a conversion,^i although 
slight,^2 where defendant’s refusal to deliver plain¬ 
tiff’s chattels on demand was not unconditional, but 
qualified, or where the evidence, if true, would au¬ 
thorize a recovery.'*^ 

It has been lield that whether a conversion by de¬ 
fendant brought in by amendment took place before 
the commencement of the suit is a question for the 
jury.^^ Where, however, the testimony is undis¬ 
puted, that defendant claimed to own the property 
absolutely, it is unnecessary to submit the issue of 
conversion to the jury if they find that he held the 
goods as security only.'^^ A party by not excepting 
to a charge and not challenging the verdict on cer¬ 
tain grounds may practically concede that the fact 
whether he aided in the conversion is a question 
for the jury to decide. 

Trial by court. Where the case is tried by the 
court without a jury, the question of conversion is 
ordinarily a question of fact to be determined by 
the court sitting as a 

§ 144. - Identification and Value of Prop¬ 

erty 

Ordinarily, the questions whether property converted 
Is sufficiently identified, and the value thereof, are for 
the Jury, 

Whether the property alleged to have been con¬ 
verted IS sufficiently identified is ordinarily a ques¬ 
tion of fact to be determined by the jury.'^^ The 


value of a chattel alleged to be converted is a ques¬ 
tion of fact for the jury at least where there is some 
evidence submitted as to its value,and where there 
is a conflict in the evidence as to value.The fact 
that plaintiff’s testimony was the only evidence of 
the value of the property at the place of conversion 
does not authorize the withdrawal of such issue 
from the jury since the jury are not bound to accept 
his testimony as true, especially where it was shown 
that he was poorly qualified to testify as to its 

vahie.^2 

§ 145. - Motive and Good Faith 

Whether a party accused of conversion acted in good 
faith, or had a reasonable or proper purpose in taking or 
detaining the property, Is generally a question for the 
Jury. 

Whether the taking or detention of plaintiff’s 
chattels by defendant, relied on as constituting a 
conversion, was in good faith or if for any reason¬ 
able or proper purpose and, therefore, justifiable, 
is ordinarily a quc.stion for the jury.^2 However, 
if what evidence there is on the issue of malice 
reliuts any inference thereof, it is error to submit 
the issue to the jury.^^ 

§ 146. - Demand 

Whether a demand has been made for the property 
is generally a question for the Jury. 

Whether a demand has been made on defendant 
for the projicrty is ordinarily a question of fact to 


Simpson, 182 So 459, 23fi Ala. 3C9— 
day County Abstract Co. v. Mc¬ 
Kay, 147 So. 407, 226 Ala, 394. 
Ark—Hailey v. Riees, 74 S.VV.2d 396, 
189 Ark. 456. 

Ind—Rdorer v. Wilbur Lumber Co.. 

104 NE2d 5S1. 122 Ind App .308. 
Ill—Groen.stem v. Siiig:er, 93 A 2d 
306, reargunient domed 96 A.2d 623. 
S.D.—Skinner v First Nat Hank & 
Trust Co. of Watertown, 249 N.W. 
821, 61 S n 481 

Wls.—Wausau (-anning- Co. v Wood¬ 
ruff, 207 N W. 421, 189 Wis, 184, 
44 A.L.R. 435. 

€5 C.J. p 119 note 49. 

40. N C.—Acme Mfg Co. V. Mc¬ 
Queen, 127 S.R 246, 189 N.C. 311. 

41. Ala—Clay County Abstract Co 

V. McKay. 147 So. 407, 226 Ala. 394. 

65 C.J. p 119 note 51. 

42. N.Y —Armstrong v. Dubois, 1 
Abb.Dec. 8, 4 Keyes 291. 

43. Minn.—Sutton v. Great North¬ 
ern R, Co„ 109 N.W. 816, 99 Minn. 
376. 

66 C.J. p SI note II, p 119 note 53. 

44. Ky.—Johnson v, Kelley, 106 B. 

W. 864, 32 Ky.L. 70L 


[45. Ala.—Hayes v. Sander, Vann & 
i Chulker, 80 So. 682, 16 Ala App. 
608. 

146. Tex—Payne v Lindsley, 126 S. 
, W. 329. 59 Tex.Civ.A)>p. 545 
[47. Vt.—Parker v. Cone, 168 A. 716. 

! 104 Vt. 426. 

48. Cal—Abdallah v. Barth, 21 P 2<2 
I 435, 131 Cal. App. 448—Wolfe v 

Willard 11 George, Inc., 294 P. 436, 
110 Cal App. 632. 

65 CJ p 119 note 57. 

Evidexice held not to show oonversion 
as matter of law 

Mass.—John T. D Blackburn, Inc., 
V. Livermore, 66 N.E.2d 693, 317 
Mass. 20. 

49. Wls.—^Russell Timber Co. v 
Kenfleld-Lamoreux Co., 161 N.W. 
3.58, 165 Wis. 136, 

65 C J p 119 note 68. 

60. Idaho—Carver v. Ketchum, 26 
r.2d 139, 63 Idaho 695. 

Ky.—Nussbaum v. Standard By- 
Products Co., 287 S.W. 363, 216 
Ky. 119. 

Okl.*—Kova Pipe Line Co. v. Liles, 
97 P.2d 43, 186 Okl. 212. 

Pa.—CervI v. Mori. 186 A- 261, 122 
Pa.Super. 355. 


R.I.—Slohs V. Rooky Point Park, Inc., 
103 A,2d 72. 

Value of automobile 

In action for conversion of an au¬ 
tomobile, where evidence showed 
original oo.st of automobile, the name 
of the autoniobilo and the year of Jl.s 
nuinuraftun' and it wa.s admitted by 
pJoadiritTs that autornobiio was sold 
after the conversion for n certain 
price, the trial court w.as not war¬ 
ranted in taking the case from the 
Jury becau.se of lack of suilleicnt ev¬ 
idence to enable the Jury to deter¬ 
mine the value of the automobile.—- 
Junkin V, Anderson, 120 l’.2d 648, 12 
Wa.sh 2d 68. reheard 123 P.2d 759, 
12 Wash 2d 58. 

51. Idaho—Higgins v. Belson, 168 
P.2d 813. 66 Idaho 736. 

52. Tex —Morrisa v. Knepper, Civ. 
App., 10 S W.2d 1012. 

53. Mo.—Spitzengel v. Greenleaae 
Motor Car Co, 136 S.W.2d lOO, 234 
Mo.App, 962. 

Neb —Hansen v. Village of Ralston, 
18 N.W,2d 213, 145 Neb. 838. 

66 C.J. p 119 note 61. 

64. Tex.—Lawson v. Townsend, Civ. 
App., 26 S.W.2d 170. 
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be determined by the jury;55 but the question of a 
demand need not be submitted to the jury where 
plaintiff fails to make out even a prima facie case 
of conversion,®® or where the evidence conclusively 
shows a demand.®'^ The existence and reasonable¬ 
ness of a qualified refusal to a demand are ordinari¬ 
ly questions for the jury to pass on.®® The sufficien¬ 
cy of a demand involves a question of fact which is 
for the decision of the trial court where the case is 
tried to the court without a jury.®® 

§ 147. -Waiver of Conversion 

Whether or not a conversion of property has been 
waived is a question for the Jury. 

Whether or not a conversion of chattels has been 
waived IS a que.stion of intent,®® and a question of 
fact for the determination of the jury,®i under 
proper instructions from the court,®2 

§ 148. -Damages 

a. In general 
b Exemplary damages 

a. In General 

The rule of damages is a question of law for the court, 
but the amount of damages is a question of fact for the 
Jury. 

In trover the rule of damages is a question of law 
for the court,®® but the amount of damages is a 
question of fact to be determined by the jury from 
the evidence under proper instructions from the 
court,Its discretion in fixing the matter of dam¬ 


ages, however, being subject to the limitation that 
the verdict must not be inadequate or excessive;®® 
and it has been held that the rendition of a final 
judgment even by default in an action of trover 
without submitting the case to a jury to assess dam¬ 
ages is unauthorized and erroneous.®® 

b. Exemplary Damages 

It is proper to submit to the Jury the question of ex¬ 
emplary damages where the facts authorize a finding of 
malicious or reckless and wanton conversion. 

If the facts authorize a finding of unlawful and 
malicious acts,®^ or a finding of reckless and wanton 
conversion,®® it is proper to submit to the jury the 
question of exemplary damages, and it is for them 
to determine the amount of such damages from all 
the facts and circumstances in the case.®® On the 
other hand, it is improper to submit to the jury the 
question of exemplary damages where the facts 
show that the property was taken under a claim of 
right although over the protest of the one in posses¬ 
sion 

§ 149. Taking Case from Jury 

a. In general 

b. Dismissal or nonsuit 

c. Demurrer to evidence 

d. Directing verdict 

a. In General 

The court should withdraw the case from the con¬ 
sideration of the Jury where the evidence does not make 
out a prima facie case. 


65. NT—Delahunty v HaJie, 4G N 
Y.S 929, 20 App.Dlv. 430. 

65 C J. P 120 note 63 

56. Dak.—ICnapp v. Sioux Falls Nat. 
Bank, 40 N.W. 687, 6 Dak 378. 

57. Tex.—Gaw v, Bingham, Civ.App., 
107 S W. 931. 

58. Minn —Sutton v. Great Northern 
R. Co, 109 NW. 816, 99 Minn, 376. 

65 C J. p 61 note 11. 

59. Cal.—Del Barrio v. Sherman, 60 
P.2d 669, 16 CalApp2d 407. 

60. Tenn.—Tray nor V. Johnson, 2 
Head 61. 

61. N J.—Mausert v. Mutual Dis¬ 
tributing Co., 109 A. 603. 94 N.J, 
Law 222. 

66 C J. p 120 note 67. 

Satlflcatloa 

In action for conversion of check 
bearing restrictive indorsement, 
whether plaintiff by subsequent acts 
ratified collection of check by per.son 
to whom possession was Intrusted 
was a fact question—Soma v. Han¬ 
drails, 8 N.T.S2d 262, 266 App.Div. 
8St, reargument denied 11 N.Y.S.2d 


229. 256 App Div 916, aJIlrmed 22 N 
K 2d 161, 281 N V 583. 

62. Tenn—Trttj'nor v. Johnson, 1 
Head 61 

63. N Y —Baker v. Wheeler, 8 Wend. 
60 r., 24 Am D 66 

I>eter]niiiliiflr day of appraisal 

In action for conversion of stock 
certifltiate which was registered an 
name of ten year old boy, question 
as of what day the value of the cer¬ 
tificate should be appraised. In ascer¬ 
taining damages, was for the court, 
—Hayward v. Rdwards. 4 N.Y.S.2d 
699, 167 Misc. 694. 

64. Mo —^Huddleston v. Ozark Ac¬ 
ceptance Corp,, App., 126 S.W.2d 
81. 

Pa.—Ccrvl V. Mori. 186 A. 261. 122 
Pa.Supor 36.5. 

65 C.J. p 120 note 70. 

Q-roat latitude is allowed Jury in 
fixing measure of damages for con¬ 
version of personal property.—^Mur¬ 
ray V. Williams, CC.ASC., 114 F.2d 
282. 

Slsoratioa of triers of fact 
U.S.—Vietzke v. Austin Co., D.C. 
Wash., 64 F.Supp. 265. 
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65. N Y —Taft v Smith. Gray & Co., 
l-ll NYS 1011, 76 Misc 283. 

66. Ala.—Abraham v. Alford, 64 
Ala. 281. 

67. Ill —Chapin v Tampoorlos, 69 N. 
E2d 334, 325 Ill.App. 219. 

68. U S.—American Oil Co. v. Colo¬ 
nial Oil Co.. DC SC., 1.30 F.2d 72, 
certiorari denied 63 S.Ct, 169. 317 
U.S. 679, 87 LBd .545. 

Mo.—Spitzengel v. Greenlease Motor 
Car Co.. 136 S W 2d 100, 234 Mo. 
App. 962. 

Pa—CervI v. Mori. 186 A. 261. 122 
Pa Super, 365 
66 C.J. p 120 note 74 
Bvldeiice ixurofflclent to Bnbmlt to jn. 

rj gnestion of ptuiitlve damages 
Mo—Walker v, Huddleston, App , 261 
S VV.2d 602. 

69. Mo—^Hussey v Ellerman, App., 
215 S.W.2d 38—Berns v P. A. 
Starck Plano Co., App., 296 S W. 
239. 

70. U.S.—^American Oil Co. v. Colo- 
I nlal Oil Co.. DC.se. 130 F.2d 72. 

certiorari denied 63 S.Ct, 159, 317 
1 U.S. 679, 87 L.Bd. 646. 
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As in other civil actions, if there is an entire ab¬ 
sence of evidence to sustain the cause of action al¬ 
leged,as where the evidence does not make out 
a prima facie case, '^2 or the absence of some fact in¬ 
dispensable to a recovery,'^ 3 court may and 

should withdraw the case from the consideration 
of the jury; and such is the case where reasonable 
minds would not be warranted in drawing different 
conclusions from the evidence.'^^ So, where the 
evidence is all one way and is not contradicted, and 
but one legitimate inference may be drawn from it, 
and a case is thereby made for plaintiff or a defense 
made for defendant, the case should be taken from 
the jury.”^^ On the other hand, the case should not 
be withdrawn from the jury on defendant’s motion 
unless the evidence requires, as a matter of law, a 
verdict against plaintiff,’^® or if there is any evi¬ 
dence tending to support the cause of action al¬ 
leged.’^ 

b. Dismissal or Nonsuit 

A motion to dismiss should be granted, or a nonsuit 
may properly be directed, where there is an entire failure 
to prove some fact indispensable to the plaintiff's cause 
of action. 

A motion by defendant to dismiss the petition or 
complaint should be granted where there is an entire 
failure to prove some fact indispensable to the cause 
of action,such, for instance, as ownership of the 
property alleged to have been converted by plain¬ 
tiff,or that the property had been converted. 
Where the action is against several defendants the 
complaint will be dismissed as to such defciulints 
whose connection with the transaction involved has 
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not been made clear.^i It is error to dismiss where 
there is some evidence tending to establish a cause 
of action,83 and it is error to dismiss as to some of 
plaintiffs when defendant asks for affirmative re- 
lief.83 It is not improper to overrule a motion to 
dismiss where the proof shows that the tort of con¬ 
version was committed, as against defendant’s con¬ 
tention that it shows a breach of contract.8^ 

Nonsuit. As in civil actions generally, a nonsuit 
is properly directed where plaintiff fails to establish 
some fact indispensable to a recovery.®^ On the 
other hand, a judgment for nonsuit should not be 
awarded where the evidence is sufficient to support 
the allegations of the petition,86 or to make out a 
prima facie case entitling plaintiff to some amount 
of damages,®^ or where, considering the evidence 
in the light most favorable to plaintiff, it tends to 
show a conversion,88 or where there is sufficient 
evidence of a conversion to raise a question for the 
jury,8^ or where the evidence, although circum¬ 
stantial only, tciid.s strongly to show that defend¬ 
ant had got possession of the property by undue 
means.30 Prospective difficulty in apportioning be¬ 
tween plaintiffs in an actum of conversion any pos¬ 
sible recovery because of complicated business ar¬ 
rangements IS of no concern to defendants and not 
a proper ground for motion of nonsuit for mis¬ 
joinder of parties plaintiff.3^ A nonsuit should not 
be granted for want of proof of ownership where 
the evidence adduced makes out a prima facie ca.se 
of owncrship,33 or where the evidence as to owner¬ 
ship is conflicting.33 A motion for nonsuit will not 
he granted because plaintiff fails to establish facts 


71. Md.—Martin v. W. W. Lanahan 
& Co, 105 A. 777, 133 Md. 525. 

€6 C J. p 120 note 77. 

72. Ala.—^W. E. Herron Motor Co. 
V. Maynor, 1G7 So. 79.3, 232 Ala. 319. 

73. Ill—Diegley v. Lilly, 43 N E 2d 
156. 315 Ill Apr> 491. 

65 C.J. p 120 note 78. 

74. Neb —Sindelar v. T. 13 Herd 
Grain Co., 219 N.W. 145, 116 Neb 
776. 

Okl.—Davis V. Howe, 226 P. 316, 99 
Okl. 118. 

75. Mich—'Boudenruin v. Arnold, 166 
N.W. 985, 200 Mich 3 62, 8 A L R. 
789. 

76. Minn.—Woodworth Elevator Co. 
V. Theis, 122 N.W. 310, 109 Minn 

4. 

77. Md.—Martin v. W, W. Lanahan 
& Co., 105 A. 777, 133 Md. 525. 

78. Wash.—Hanson v. Ostrander Ry. 
& Timber Co.. 265 P. 159. 147 Wash. 
104. 


79. Wa.sh —Hanson v. Ostrander Ry. 
& Timber Co , .supra. 

80. Wash —Hanson v. Ostrander Ry 
& Timber Co., supra. 

81. N.Y—^Crosby v. 20 I'lfth Ave 
Hotel Co, 20 NTS 2d 227, 173 
Misc. 595, modified on other 
grounds 17 N.Y.S.2d 498. 173 Misc. 
604. 

82. NY —Goodwin v. Sommer, 97 N. 
Y S. 9C0, 4 9 Misc. 552. 

65 C.J. p 120 note 87. 

Delivery, retention, and nonpayment 
shown. 

Where plaintiff sued in conversion 
for rei overy of goods sold on con¬ 
signment under agreement providing 
for stipulated division of profits of 
sale, and delivery, retention, and non¬ 
payment was shown, complaint for 
conversion should not have been di.s- 
missed, until such time as defend- 
I ant should adduce evidence disprov¬ 
ing a conversion and showing that 
1 only an accounting was neces-sary — 
S. C. Carter, Jr., Agent, Inc. v. Burke, 

1122 N.Y.S,2d 874. 
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83. Tex —Gooch V. Isbell, Civ.App., 
77 S W 973. 

84. Mo—Hu.ssey v. Ellerman, App.. 
21.5 .S.W.2d 38. 

85. N T.- —Ransom v. Wetmore, 39 
Barb 104 

86. Mont —Matthl.s v. Campbell, 274 
P. 501. 84 Mont 195. 

87. Or —Montc.sano Lumber & Mfg. 
Co. V. Portland Iron Work.s, 186 P. 
428, 94 Or. 677. 

88. N.C.—Porter v. Alexander, 141 
S E. 343. 195 N.C. 5. 

89. Idaho—Carver v Kotchum, 26 
r 2d 139. 53 Idaho 595, 

65 C.J. p 121 note 97. 

90. N.Y.—Woodworth v. Kissam, 15 
Johns. 186. 

91. Mont.—Frost v. Long, 213 P. 
1107, 66 Mont. 386. 

92. Colo—Thomas v. Seloom, 260 P. 
381, 80 Colo 189. 

65 C J. p 121 note 99. 

93. Or.—Elerath Steel & Iron Co. v. 
Cornfoot, 263 P. 629, 121 Or. 232. 
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not essential to his cause of action.^^ The fact that 
plaintiff, suing as owner for conversion of prop¬ 
erty, was in reality an assignee of the owner’s cause 
of action does not require granting a motion for 
nonsuit on the ground that defendant might have 
pleaded offset against the owner had plaintiff sued 
as assignee, at least where defendant has not asked 
leave to plead such offset or to amend his plead¬ 
ings.^^ 

c. Demurrer to Evidence 

Where there l« some evidence for the Jury on the 
question of conversion, it is not proper to sustain a de¬ 
murrer to the evidence. 

If there is evidence from which the jury might 
find a verdict for jilaiiitiff, it is erroneous to sustain 
a demurrer to the evidence,®^ So, a demurrer to 
the evidence should not be sustained for entire fail¬ 
ure to prove the cause of action alleged, by reason 
of the fact that the petition alleged ownership and 
possession of the property converted and the evi¬ 
dence established possession only, since right to im¬ 
mediate possession supports the action, and the al¬ 
legation of ownershij) may be treated as surplus¬ 
age.*^'^ Peremptory instructions in the nature of 
special demurrers to evidence as to conversion are 
properly refused, where there is evidence tending 
to establish a conversion.^8 On the other hand, 
where there is an entire lack of evidence to show a 
conversion, a demurrrer to the evidence is properly 
sustained.*^** 

d. Directing Verdict. 

The trial Judge may in a proper case require the Jury 
to return a particular verdict. 
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In a proper case it is permissible for a trial judge 
to withdraw it from a jury and require them to 
return a particular verdict.^ A verdict should not 
be directed for cither party, however, where there is 
a substantial conflict in the evidence,2 as where 
there is a conflict in the evidence with respect to 
title to the property in suit,3 or on the question of 
conversion.'^ 

For plaintiff. A verdict may be directed for plain¬ 
tiff where a case is made for him by evidence^ 
which is all one way and is uncontradicted, and 
where but one legitimate inference may be drawn 
from it,® where plaintiff’s evidence plainly estab¬ 
lishes his right to recover and defendant does not 
offer suflicieiit evidence to justify a verdict in his 
favor,^ or where reasonable minds would not be 
warranted in drawing different conclusions from the 
evidence.® It is error to direct a verdict for nominal 
damages only where there is evidence permitting a 
reasonably certain estimate of the quantity of prop¬ 
erty converted, although the precise quantity was 
not shown.^ On the other hand, a verdict should 
not be directed for plaintiff where different infer¬ 
ences might be drawn from the evidence where 
he has failed to estalilish some essential element of 
his case,such as possession or right of possession 
in himself,12 and conversion of the property in suit 
by defendant ;12 or where the question of owner¬ 
ship depends solely on the unsupported testimony of 
plaintiff.i^ 

For defendant. A verdict may and should be di¬ 
rected for defendant where there is a total failure 
of proof authorizing a recovery,'!® where the evi¬ 
dence is all one \vay and is uncontradicted and but 


94. S.C.—Rakestraw v. Floyd, 32 S. 
E. 419. 54 .S C 288. 

C.S C.J. P 121 nott> 2. 

95. Wa.'^h.—Weber v. We.st Seattle 
Rand He Improvement Co,, C3 1’ 2d 
418. 188 Wash. 512. 

96. Kan,—Mentze v. Rice, 172 P. 
516, 102 Kan 855. 

Mo—Sander.soii v. Nunn, App., 259 

S.W. 892. 

97. Mo.—Kalinowski v. M A. New- 
house & Son, App., 53 S.W 2d 1094. 

98. Mo—Ozark Acceptanop Corp v, 
Tellow Truck & Coach Mfs Co., 
APP. 137 S.W 2d 9(.r.—Sanderson 
V. Nunn. Api>.. 259 S.W. 892 

Okl.—Gantz v. Matthews, 219 P.2d 
631, 203 Okl. 225. 

99. Okl'—Davis v. Howe, 226 P. 
316, 99 Okl. 118. 

1 . Tex —Jackmaji v. Gay, Clv.App., 
237 S W. 315, reversed on other 
grounds, Com App., 252 S W. 1042, 
rehearing overruled 254 S.W. 927. 


2. ND—Thompson v. Tweto, 134 
N W 743. 22 N D 628. 

r>6 C J p 122 note 39. 

3. Tev—Stuart Motor Co. v. Bour- 
routrhs Adding Mach Co., Civ.App., 
47 S W 2d 637, 

G5 C.T p 122 note 40. 

4. Wis—Schultz V. Becker, 110 N. 
W 214, 131 Wis 236. 

65 C.J p 122 note 41. 

5. Tex.—ReymershofCer v Ray. Civ. 
App., 85 S.W.2d 1102, error refused 

6. Mich-—Biiudcman v. Arnold, 166 
N.W. 985. 200 Mich. 162, 8 A.L R 
789. 

7. Okl.—Cassity v. First Nat. Bank, 
287 P. 392. 143 Okl. 42. 

8. Neb—Sindelar v. T. B. Hord 
Grain Co.. 219 N.W. 145, 116 Neb. 
776. 

9. U.S—Union Naval Stores Co. v. 
U S., Ala. 36 S.Ct. 308, 240 U.S. 
284. 60 L.Ed. 644. 

10. U.S.—Swiss Rankvereln v. Zim- 
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mermann, N.Y., 240 F. 87, 153 C.C. 
A. 123. 

11. N.Y.—Leifshlng v. Van Buren, 
170 NY.S. 688, 183 App Div. 29G. 

12. N Y.—Lelshing v. Van Buren. 
supra. 

13. Me—Bouthot v. Bouthot, 160 A- 
461, 131 Me 199. 

65 C.J. p 121 note 18. 

Fo>M8b1oil by defendant 

In action for conversion of truck 
and trailer, overruling of plaintiff’s 
motmn. for instructed verdict for 
posse.ssion of truck and trailer, was 
nut error in absence of evidence 
showing that defendant ever took 
or had posse.s.sion of truck and trail- 
,>r —Edmondson v. Coffman, Tex.Civ. 
App. 97 S.W.2d 779, error dismis.sed. 

14. N.Y.-—Sirnar v. Pari.s, 66 N.Y S 
133. 52 App.Div. 439. 

15. Me,—Brunswick Const. Co. V. 
Leonard, 103 A.2d 116. 

65 C.J p 122 note 22. 
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one legitimate inference may be drawn from it and 
a defense is thereby made out for defendant, 
where the uncontradicted evidence shows defendant 
had a better title,where there was an entire lack 
of evidence to show there was a conversion,^® where 
plaintiff did not make out a prima facie case of 
ownership,where plaintiff did not have possession 
or right to immediate possession of the property 
at the time of the conversion,20 where from the 
testimony adduced all men of reasonable minds 
would come to the conclusion that defendant had 
not converted the property,21 or where the material 
evidence on which plaintiff based his case was ex¬ 
cluded and no exception was taken by him.22 A 
verdict is properly directed for defendant where 
it is shown that, at the time plaintiff demanded 
a return of the chattels, he was unable to comply 
with the demand, because the chattels were in the 
custody of a constable by virtue of an attachment, 
although defendant controlled the building where 
the chattels were locked up.23 

On the other hand, a verdict should not be di¬ 
rected for defendant unless the evidence is such as 
to require, as a matter of law, a verdict against 
plaintiff.2^ A verdict should not be directed for 
defendant where the evidence makes a prima facie 
case for plaintiff where there is substantiate or 
undisputed^? evidence to show ownership in plain¬ 


tiff; where there is some evidence of plaintiff’s title 
and defendant’s lack of title where there is evi¬ 
dence to go to the jury on facts necessary to be 
established by plaintiffwhere defendant con¬ 
cedes that his liability is an issue for the jury;®^ 
where there is some evidence tending to show a 
conversion or where, although no direct evidence 
of value IS offered, enough appears from the evi¬ 
dence to show that the property was of some 
value.22 Likewise, a veidict should not be directed 
for defendant merely because the evidence does not 
show the precise quantity of chattels converted, 
where there is evidence permitting a reasonably 
certain estimate of quantity,23 It has been held 
that the court may not direct a verdict for defendant 
on the ground of absence of proof of value, since 
plaintiff is entitled to nominal damages on proof of 
conversion without proof of value.2* 

§ 150. Instructions 

Instructions given In an action for conversion, as In 
other civil actions, must state correctly the law applicable 
to the case. The defendant Is entitled to an Instruction 
on the burden of proof. Requested instructions which are 
correct as to the law should be given. 

In an action of trover, the instructions given must 
state correctly the law applicable to the case.®^ In¬ 
structions should not be given which are incom- 


16. Mich.—Boiidf man v. Arnold. 1(56 
N.W. 985, 200 Mich. 162, 8 A.L R. 
789. 

17. Mo.—Dietrich r. Mother.shead, 
App., 150 S.W.2d 666—Pioneer 
Cooperag:e Co. v. Bland, 75 S W 2d 
431, 228 MO App 994. 

18. Ill—Kodak v. Cohen, 26 N E 2d 
174, 304 111.App. 257. 

Okl—D.avls v. Howe, 226 P. 316. 99 
Okl. 118. 

19. Mo—Pioneer Cooperage Co v. 
Bland, 75 S.W^.2d 431, 228 Mo App. 
994. 

Passing of title 

In action for alleged conv-ersion of 
oil well casing, where evidence show¬ 
ed no more than an executory con¬ 
tract of sale of such ca.slng and It did 
not show passing of title to plaintiff 
verdict was properly instructed for 
defendant.—O’Connor v. Fred M. 
Manning, Inc., Tex Civ.App., 255 S. 
\V.2d 277, error refused. 

20. Neb.—Fitzsimona v. Frey, 45 N. 
W.2d 603, 163 Neb. 660. 

Tex—O'Connor v. Fred M. Manning, 
Inc., Civ.App., 266 S.W.2d 277, er¬ 
ror refused. 

21. Tex.—Southern Round Bale 
Press Co. v. Behrend, Civ.App., 267 
S.W. 666. 


2S. Ala.—Senn v. Enterprise Rank¬ 
ing Co., 7 So.2d 777, 30 Ala.App. 
449. 

23. Mass—Magaw v. Beals, 172 N.E. 
347, 272 Mass. 334. 

24. Minn.—^Woodworth Elevator Co. 
V. Theis. 122 N.W. 310, 109 Minn. 

4. 

Instructed verdict for defendajLt held 
properly refused 

Tex —Grossman v. Jones, Civ.App., 
157 S.W.2d 448. error refused—Hill 
V. Reynolds Trust, Civ.App, 137 

5. W.2d 195. 

25. WVa.—Barker v. Stephenson, 68 
I S E 113, 67 W.Va. 490. 

66 C J. p 122 note 29. 

26. Pa—^Heller v. Fabel, 138 A. 217, 

I 290 Pa 43. 

j 65 C J. p 122 note 30. 

27. ICy.—Nushbaum v. Standard Ry- 
I Products Co., 287 S.W. 353, 216 Ky. 

119. 

! 

28. Ala.—Kelly v. Cook, 73 So. 220, 
15 Ala,App, 360. 

29. Ala.—Cotton v. Harris Transfer 
I & Warehouse Co., 106 So. 220, 21 
! Ala.App. 136, certiorari denied 106 
I So. 223, 214 Ala. 6. 
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Minn—Mueller v. Olsen, 97 N.W. 116, 
90 Minn 416. 

65 C.J. p 122 note 33. 

30. Vt.—Parker v. Cone, 1C8 A. 716, 
104 Vt. 42C. 

31. Md—Gray v, Frazier. 148 A. 457, 
168 Md. 189. 

66 C.J. p 122 note 35. 

Conversion before acquiring any In¬ 
terest 

The right of one owner of chattels 
to bring trover against a cohwner js 
not raised by motion to dlrr-ct a ver¬ 
dict for defendant where there i.s evi¬ 
dence of conversion by defendant be¬ 
fore he acquired any Interest in the 
property—Stamps v. Thorneos, 62 So. 
314, 7 Ala.App. 622. 

32. Mi.ss.—Kellogg v. Hamilton, 10 
So. 4 7.9, 

33. U.S —Union Naval Stores Co. v. 
U. S., Ala., 36 S.Ct. 308, 240 U.S. 
284. 60 U.Bd 644. 

34. Ala—Stamps v. Thomas, 62 Bo. 
314, 7 Ala.App. 622. 

35. Ohio.—Metropolitan Securities 
Corporation v. Kalfas, 178 N.E. 848, 
40 Ohio App. 438. 

66 C.J. p 122 note 45. 
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plete,36 argumentative,37 conflicting,38 involved,89 

calculated to confuse the jury,^^ too indefinite to 
furnish a proper guide to the jury,^l or which are 
in any respect mislcadmg.^8 go instructions should 
be limited to the theory on which the case was 
tried^8 and must be confined to the issues raised by 
the pleadings and evidence;^* and should not be 
given by the court on its motion, or on the request 
of the parties, where they are not applicable to the 
issues made by the pleadings, or to the facts in 
evidence,'*® although if applicable to the issues raised 
by the pleadings and evidence, it is not only 
proper to give them,'*7 but erroneous to refuse 
them.'*® 

Instructions should not ignore elements essential 
to a recovery,*3 since defendant is entitled to in¬ 
structions stating matters necessary to make out a 
cause of action,®® nor should they ignore or ex¬ 
clude from the consideration of the jury issues hav¬ 
ing support m the evidence,®* or assume as proved 
a fact which the evidence only tends to prove,®8 
or with respect to which the evidence is contradic¬ 
tory,® 8 or which the evidence tends to show does 
not exist Instructions should not express an 
opinion on the weight and sufficiency of the evi¬ 
dence,®® or state the weight which should be at¬ 
tached to a particular portion of the evidence,®® or 
single out the testimony of a particular witness, 
where there arc others testifying to the same mat- 
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ters, and require the jury to find in accordance with 
his testimony if they believe 

Burden of proof and degree of proof. Defendant 
is entitled to instructions on the burden of proof ;®8 
but an instruction is erroneous which imposes on 
plaintiff the burden of proof on all the issues where 
the burden of proof is on defendant as to some of 
the issues.®® A preponderance of evidence is all 
that is required to sustain an issue, and an instruc¬ 
tion which casts on a party the burden of proving 
his contention beyond a doubt is erroneous.®® 

Requests for instructions. Requested instructions 
which state principles of law which are correct and 
applicable to the issues should be given,®* and it is 
error to refuse a requested instruction in such a 
case,®8 unless already covered by other instruc- 
tions.®8 On the other hand, an instruction is prop¬ 
erly refused where it does not state the law cor¬ 
rectly;®* and where numerous and complicated in¬ 
structions are asked by counsel, calculated, in the 
opinion of the court, to embarrass the jury, it has 
the right to refuse all, and to give such prepared by 
itself as may illustrate the principles of the law 
involved in the controversy, and asked for by the 
parties.®® 

§ 151. - Conversion 

The court should correctly state the law as to those 


36. Hawaii —Correa v. Waiakea 
Mill Co.. 31 Hawaii 317. 

Mass —Wrig’ht v. Frank A. Andrews 
Co., 98 N.E 798, 212 Mass. 186. 

65 C J. p 123 note 47, 

37. Mont—Yoder v. Reynolds, 72 P. 
417, 28 Mont. 183. 

38. N.Y —Johnson v, Blaney, 91 N E. 
721, 198 N Y. 312. 

65 C.J. p 123 note 49 

39. Ala.—Lincoln Reserve Life Ins. 
Co V. Armes, 110 So 818, 215 Ala. 
407. 

40. Mont—Yoder v. Reynolds, 72 P. 
417, 28 Mont. 183. 

65 C.J. p 123 note 51. j 

41. Vt.—Grajrgr V. Hull, 41 Vt. 217. 

42. Va.—Straley v. Fisher, 10 S.E, 
2d 551. 176 Vo. 163. 

65 C.J. p 123 note 53. 

43. Utah.—Bowe v. Stilwell, 117 P. 
876, 39 Utah 377. 

65 C.J. p 123 note 64. 

Zartmotion held snfflcleat 
Okl.—^Kellams v Helfenbein, 214 P. 
2d 894. 202 Okl. 415. 

44. Mass, — CorslRTlia v. French, 187 
N.E. 702, 284 Mass. 211. 

65 C.J. p 123 note 55. 


IiLStructloii held properly refused mi- 
der the evidence 

Mo.—Buchanan v. Rcchner, 62 B.W. 
2a 1071, 333 Mo. 634. 

45. Tex.—Harris v. Staples, Civ. 
App, 89 S.W. 801. 

66 C.J. p 123 note 66. 

46. Mich—Parnell v. Pung-s, 167 N. 
W, 367, 190 Mich 638. 

66 CJ. p 123 note 67. 

47. Mo.—Summers v. Rutherford, 
App.. 195 S.W. 611—Miliiken v. 
Larrabee, App., 192 S.W. 103 

48. Mo.—Robertson v. Energy Const. 
Co., App , 16 S.W.2d 866. 

49. Mo—Summers v. Baker, 139 S. 
W. 226, 158 Mo.App. 666, 

65 C.J. p 123 note 60. 

50. Cal—Pullin v. Allen, 173 P. 772, 
37 Cal.App. 218. 

61. Mich—Reed v. Gould, 63 N.W. 
356. 93 Mich 359. 

52. Mo—Bower v. Bower, 71 S.W, 
739, 97 Mo App. 674, 

65 C.J. p 123 note 64. 

63. Colo—Benson v. Eli, 66 P. 450. { 
16 Colo.App. 494. 

65 C.J. p 123 note 65. j 

64- Mich.—Schmittdlel v. Moore. 60 ' 
N.W. 279, 101 Mich. 590. I 
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55. Iowa.—Doyle v. Burns, 99 N.W. 
195, 123 Iowa 488. 

N C.—^Weisenfield v. McLean, 2 S.K. 
66, 96 N.C. 248. 

56. Mont—Doll v. Hennessy Mer¬ 
cantile Co., 81 P. 626, 33 Mont. 80. 

67. N.C.—Weisenflcld v. McLean, 2 

5 E. 56, 96 N.C. 248. 

68. Mont.—Palmer v. McMaster, 26 
P 1056, 10 Mont 390. 

65 C.J. p 124 note 72. 

59. Ill.—^Wright V. Sipple. 179 HI. 
App 386. 

60. N.Y.—Poo Long v. Chu Fong, 

6 N.Y.S. 406. 

61. Colo.—First Nat. Bank v. Booth, 
236 P. 670, 77 Colo. 122. 

I 66 C.J. p 124 note 77. 

62. U.S.—Shell Oil Co. v, Kamper, 
C.C.A.Mass,, 111 F.2d 569. 

63. Tex —Prance v. Gibson, Civ. 
App., 101 SW. 5.36. 

65 C.J p 124 note 78. 

64. Ala—Farrow v Wooley & Jor¬ 
dan, 43 So. 144, 149 Ala. 373. 

Mo —Buchanan v. Rechner, 62 S.W. 

2d 1071, 333 Mo. 634, 

Or.—Barber v. Motor Inv. Co., 298 P. 
216. 136 Or. 361. 

66. Ky.—Lowry v. Eeckner, 5 B.Mon. 
41. 
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acts of which evidence ha» been admitted which are 
aufficient, if proved, to constitute conversion. 

The court should instruct the jury as to whether 
acts of which evidence has been admitted are suffi¬ 
cient, if proved, to constitute conversion;®® and it 
IS error to gfive instructions as to such matters where 
the law is incorrectly stated,®'^ unless they are cor¬ 
rected by other instructions.®8 On the other hand, 
requested instructions on the issue of conversion 
are properly refused where they state the law incor¬ 
rectly.®® It is also error to give an instruction to 
find for defendant if the evidence shows the date 
of conversion to be different from that alleged, since 
the allegation as to time is immaterial in an action 
of trover.’^® Where the evidence is conflicting as 
to whether the taking of the property by defendant 
and his conversion thereof to his own use was with 
the consent of plaintiff, it is error to charge that, 
if the jury find that defendant took and carried 
away the property and converted it to his own use, 
they must find for plaintiff, without regard to any 
agreement or understanding had between the parties 
concerning the taking of the property by defend- 
ant.71 

§ 152. - Title and Right to Property 

Where title or right to property is in issue, an In* 
struction that the plaintiff must prove title or right to 


the property should bs given, even though the plaintiff’s 
evidence as to title is uncontradicted. 

Where title or right to property alleged to have 
been wrongfully converted by defendant is in issue, 
a general instruction that plaintiff must prove it will 
suffice and such an instruction should be given 
even though plaintiff’s testimony as to his title is 
uncontradicted.'^3 Either plaintiff"^^ or defendant,'^® 
who has adduced evidence to show that the title to 
the property is in him, is entitled to an appropriate 
instruction on the evidence in his favor. Where 
plaintiff and defendant claim through different 
chains of title, there is no error in giving an in¬ 
struction that plaintiff cannot recover if defendant’s 
vendor owned the property when he transferred it 
to defendant.'^® An instruction as to title of the 
property alleged to have been converted, not based 
on evidence,or unsound in law,"^* is improper. 

§ 153. - Identity of Property 

If the identity of the property alleged to have been 
converted is put in issue, the court should Instruct that 
the plaintiff cannot recover unless he establishes such 
identity. 

If the identity of the property alleged to have 
been converted is an issue, the court should instruct 
that plaintiff cannot recover unless he establishes 
such identity,'^® and an instruction which assumes 
the identity of the property converted with that of 
plaintiff is erroneous.®® 


66. Wis.—Brlckley v. Walker, 32 N. 

W. 773, 68 Wis 663. 

65 C J p 124 note 81. 

XnBtruotlona deflnliig' coaveralos 

(1) In action agramst owner for 
damages for forcible eviction from 
dwelling and conversion of plamtifTs 
personal property found therein, evi¬ 
dence that defendant, having forcibly 
entered premises, removed plaintiff's 
furniture and clothing from living 
quarters to basement and that such 
property was never returned to plain¬ 
tiff entitled plaintiff to instructions 
defining conversion —Klchhorn v. De 
La Cantera, 265 P.2d 70, 117 Cal.App. 
2d 60. 

(2) In action for conversion of 
stoker, Instruction containing words 
“without right to do so" In referring 
to Interference with owner's right of 
dominion and control sufficiently de¬ 
fined conversion—E. H. Bardes 
Range & Foundry Co. v. Weaver, 
Ohio App., 44 N E.2d 130. 

Instarootloxui held proper 

Cal.—Eichhorn v. De I.a Cantera, 255 
P.2d 70. 117 Cal.App.2d 60—Lowrey 
V. Rego. 149 P.2d 706. 65 Cal.App. 
2d 16. 

Iowa.—Sergeant v, Watson Bros. 
Transp. Co„ 52 N.W.2d 86, 244 Iowa 
185. 


S.D —Davis v. Lenhoff, 60 N.W.2d 213, 
74 S.D. 190. 

Wash.—Kohout r. Brooks, 62 P.2d 
i 906, 186 Wash. 4. 

67. Conn—Trotta v. Metalmold 
i Corp., 96 A 2d 798, 139 Conn. 668. 

I 65 C.J. p 124 note 82. 

Instruction, as to plaintiff’s proof 
In action for conversion of chat¬ 
tels, instruction that before plaintiff 
could recover she must prove that 
I defendant at time of alleged conver- 
I Sion had knowledge that property be¬ 
longed to plaintiff was error.—Wil- 
I son V. Holmes, 60 P.2d 1081. 174 Okl. 

I 627. 

Tender of property 

In action for conversion of per¬ 
sonalty, the Issue was whether plain¬ 
tiff’s personalty had been wrongfully 
converted by defendant, and instruc¬ 
tion, that defendant’s failure to ten¬ 
der property to plaintiff would 
amount to conversion, failed to state 
the issue correctly and placed too 
heavy a burden on plaintiff —Shell 
Oil Co. v. Hamper, C.C.A.Mlss., Ill 
F.2d 669. 

68. Neb.—Pecha v. Kastl, 89 N.W. 
1047, 64 Neb. 380. 

66 C.J. p 124 note 83. 
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69. Wash,—Browder r. Phlnney, 79 
P. 698, 37 Wash. 70. 

70. Okl.—Missouri, O. & Q. Ry, Co. 
V. Diamond, 160 P. 175, 48 Okl. 424. 

71. Minn,—Freeman v. Etter, 21 
Minn. 2. 

72. Mich.—Hoffman, v. Harrington, 6 
N.W 226, 44 Mich 183. 

Tex.—Jacobs v. Totty, 13 S.W. 372, 
76 Tex. 343. 

65 C.J p 124 note 87. 

73. Mont.—Palmer v. McMaster, 25 
P. 1056, 10 Mont. 390. 

74k Conn.—Wilson v. Griswold. 63 
A. 669, 79 Conn. 18. 

75. Ala.—Nashville, etc., R. Co. v. 
Walley, 41 So. 134, 147 Ala. 697. 

65 C.J. p 124 note 90. 

76. Mich.—Burdick v. Michael, 32 
Mich. 246. 

65 C.J. p 124 note 91. 

77. Cal.—Darden v. Callaghan, 31 P. 
263, 96 Cal. xvil. 

65 C.J. p 124 note 92. 

78. Mass.—Gulffre v. Carapezza, 11 
N.B.2d 433, 298 Mass. 458, 125 A.D. 
R. 1. 

79. N.C.—Long v. Hall. 2 S.E. 229, 
97 N.C. 286. 

80. Colo.—Benson v. Ell, 16 P, 460, 
16 Colo.App. 494. 
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I 154 , - Demand and Refusal 

Instructions as to demand and refusal need not be 
given except where necessary to establish a conversion 
in the particular case. 

Where, under the pleadings and evidence of the 
particular case, proof of demand and refusal arc 
essential to conversion,or may constitute one 
mode of conversion,^2 the jury should be so in¬ 
structed ; but otherwise no instruction as to demand 
and refusal need he given, ^3 and requested instruc¬ 
tions on these points are properly refiiscd.34 Where 
there is a qualified refusal to a demand, the court 
should give appropriate instructions as to the exist¬ 
ence and reasonableness of the qualified refusal. 

A requested instruction need not be given where 
covered by other instructions.*® 

§ 155 . - Intent; Good Faith; Malice 

Since Intent It merged in the act in an action for 
conversion, it is not error to omit from a requested in¬ 
struction words predicating recovery on the intention of 
the defendant. 

In an action for conversion, the court may prop¬ 
erly omit from a requested instruction any words 
predicating recovery on the intent of defendant, 
since the intent is merged in the act .so that it is 
not what defendant intended, but what he did that 
governs.®'^ As discussed supra § 7, the question 
whether defendant acted in good faith or willfully 
and corruptly is not as a general rule involved in 
an action for conversion unless exemplary damages 
are asked. On the other hand, where the good faith 
of defendant constitutes a defense, an instruction 
that if he exercised good faith and reasonable 
caution under the circumstances they should return 
a verdict for defendant is proper.®® If the act of 


alleged conversion consisted in the purchase of 
plaintiff's goods from a third person and there was 
evidence that defendant was a bona fide purchaser 
for value, who relied on conduct of plaintiff, leading 
him to believe that the seller had authority from 
plaintiff to make the sale, it is the duty of the court 
to submit these facts to the jury, explaining the 
doctrine of agency by estoppel that would bind the 
principal.®® 

In an action where exemplary damages are asked 
by reason of malice, an instruction that the term 
“malice” means, not spite or ill will, but the know¬ 
ing or intentional doing of a wrongful act, is not 
erroneous in omitting the further phrase “without 
just cause or excuse,” since the intentional doing of 
a wrongful act is necessarily an act done without 
just cause or excuse.®® An instruction which makes 
freedom from knowledge of circumstances or facts 
which ought to put a person on inquiry as to the 
rights of others a necessary element of good faith 
is a misstatement of law, and erroneous, since 
neither such knowledge nor its absence is, as a 
matter of law, conclusive of defendant's motive.®^ 

§ 156 . - Damages 

a. In general 

b. Exemplary damages 

a. In G-eneral 

In an action for conversion, it Is th® duty of the court 
to Instruct the Jury as to the correct measure of damages, 
including rules as to special and nominal damages. 

In accordance with general principles, discussed 
in Damages §§ 177-188, it is the duty of the court 
to instruct the jury as to the correct measure of 
damages.®^ The jury should not be left without 


81. U.S.—Blnkply V. Ruddell, Super. 
Ark., 30 F.Cas No.18,241, Hempst. 
18. 

88. Mass—Salisbury v. Goursrfus, 10 
Mete. 442. 

N.H.—Walcott V. Keith, 22 N.H 196. 

83. Ala.—William.s v. McKissaek, 22 
So. 489. 117 Ala. 441, 

WiH—Dunham v. Converse, 28 Wis. 
306. 

84. Okl—Mapic Clt5' Steel & Metal 
Corp V. Mitchell. 265 P 2d 473. 

85. Minn—Sutton v. Great Northern 

R. Co, 109 N.W. 815, 99 Mmn. 376. 
65 C.J. p 51 note 11. 

86. Mo.—^Wall V. Weiler, App., 200 

S. W. 731. 

87. Wash.—^Bayley v. National Pole 
Co., 166 P. 867. 90 Wash. 664 

88. CaJ.—J, G. Boswell Co. v. W. D. 
Felder & Co., 230 F.2d 386, 103 Cal, 
App.2d 767. 


89. NT—Goodwin v. Sommer, 97 N. 
Y.S 960, 49 Misc, 652. 

90 . Mo—State v. Allen, 270 S.W. 
633. 307 Mo. 480, mandate conform¬ 
ed to, Civ App., 273 S W, 1119. 

91. Hawaii—Correa v. Waiakea 

Mill Co., 31 Hawaii 317. 

92. Cal.—Eichhorn v. Do La Cantera, 
255 P2d 70. 117 Cal.App.2d 60. 

66 C J. p 125 note 6. 

Evideiice snffloieat to sapport In- 
stxuctions 

In action for conversion of an au¬ 
tomobile. plaintiff’s testimony that 
automobile was worth from five hun¬ 
dred dollars to six hundred dollars 
at time of conversion was sufficient to 
support Instruction to assess actual 
damages at fair cash value of auto¬ 
mobile when converted ■—^Dctmer v. 
I Miller, Mo App., 220 S.W.2d 739. 
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ZnstmctloiLs held proper 

Ark.—Plunkctt-Jarreli Grocery Co. 

v. Terry, 263 S.W.2d 229. 

Mo—Spltzengrel v. Greenleaso Motor 
Car Co., 136 S W.2d 100. 234 Mo. 
App. 962. 

S.C—Sample v. Gulf Refining Co., 191 
S.B 209, 183 S C 399. 

Va—Straley v. Fisher, 10 S.E 2d 651, 
176 Va. 163. 

Instmotloas held improper 

<1) In general 

Ala.—Simmons v. Cochran, 41 So.2d 
57.9, 252 Ala. 461. 

Ind.—First State Bank v. Montoncy, 
17 NE2d 870, 106 Ind.App. 61. 
Mont —First Nat, Bank v. Perrine, 
33 P.2d 997, 97 Mont. 262. 

Okl.—Sestak v. Cowan, 23 P.2d 146, 
I 164 Okl. 152. 

I Or.—Mattechek v. Pugh, 66 P.2d 730, 
I 163 Or. 1, 168 A.L R. 725. 

Va.—Straley v. Fisher, 10 S.E.2d BSl, 
1 176 Va. 163. 
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a guide as to the amount of damages they may 
award.53 Requested instructions which prescribe 
erroneous rules for the measure of damages are 
properly refused and a charge which in one por¬ 
tion states the measure of damages correctly is 
fatally defective where another portion prescribes 
a different and erroneous rule for fixing the measure 
of damagcs.1^5 

Where the instruction taken as a whole correctly 
states the measure of damages and could not have 
misled the jury, it is not subject to objection, al¬ 
though a portion of it standing alone might perhaps 
be understood as authorizing some special damages 
in addition to the amount to which plaintiff was 
actually entitled.®® An instruction authorizing the 
jury to determine whether there existed a market 
value for the property is error where the evidence 
fails to show the absence of such valuc.®'^ However, 
where the property has no market value at the time 
and place it was converted, it is proper to instruct 
the jury that the permissible recovery is the reason¬ 
able worth and value of such property as shown by 
the evidence.®^ An instruction dealing with the 
intrinsic value of the property converted which fails 
properly to define the term is erroneous,®® as, for 
example, where the court restricts its definition to 
the value of the property to the owner.^ 

Special damages. Where special damages are al¬ 
leged and proved, the court should properly instruct 
the jury as to awarding such damages,^ and should 
submit rules prescribed by statute for determining 
the measure of damages for wrongful conversion 
and supplement those rules by an instruction that, 
if the special damages pleaded, or any of them, 
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were proved, such damages might be allowed in ad¬ 
dition to those contemplated by the statute.^ 

Nominal damages. An instruction limiting dam¬ 
ages to a nominal amount is proper where the con¬ 
version is alleged to have resulted from a wrongful 
act with respect to property in plaintiff’s possession, 
and there is no evidence establishing a difference in 
the value of the property before and after the al¬ 
leged conversion thereto.'* 

Construction. A charge limiting the amount re¬ 
coverable to the actual value of the property taken, 
at the time and place of its conversion, is equivalent 
to a charge that plaintiffs could not recover the 
amount which might be recoverable by them if the 
trespass had been willful.5 

b. Exemplary Damages 

Subject to the limitation that the plaintiff must have 
suffered actual damages, If there is evidence which. If 
believed, would authorize the allowance of exemplary 
damages, the court should instruct the Jury as to such 
damages. 

Since actual damages must be shown in order to 
recover exemplary damages, it is proper for the 
court to refuse to submit the question of exemplary 
damages when plaintiff has proved no actual dam¬ 
ages,® Subject to this limitation, if there is evi¬ 
dence, which if believed, would authorize the allow¬ 
ance of exemplary damages, the court may so in¬ 
struct the jurybut a requested instruction for 
exemplary damages is properly refused where the 
evidence docs not support it.® The court in instruct¬ 
ing the jury as to excmiilary damages should require 
the jury to find the facts alleged as a basis there¬ 
for, or to find for defendant thereon.® Instructions 


(2) In suit by paving: contractor 
ag:alnst junk dealers for conversion 
of used paving eaulpment, instruc¬ 
tion defining intrinsic value as the 
real worth, in money, if any, of the 
equipment of the contractor for the 
purpose for which the equipment was 
used or was capable of being used 
in the future by the contractor was 
erroneous, since Intrinsic value of 
property Is the true, inherent, and 
essential value of the property, not 
depending on accident, place, or per¬ 
son, but the same everywhere and to 
everyone —^Rosenfleld v. White, Tex. 
Civ.App, 267 S.W.2d 596, error re¬ 
fused no reversible error. 

93. Ark—Kirchoff v. Wilcox, 86 S. 
W.2d 667. 183 Ark. 460. 

94. Mo.—Banner Lumber Co. v. Mc¬ 
Dermott. 106 S.W. 6S3, 128 Mo.App. 
89. 

Mont.—First Nat. Bank v. Perrlne, S3 
P.2d 997, 97 Mont. 262. 

Tex.—Bosenfleld v. White. Civ.App,, 


2G7 S W.2d 596, error refused no 
reversible error. 

95. Conn.—^Barker v. S. A. Lewis 
Storage & Transfer Co.. 61 A. 363, 
78 Conn. 198, 3 Ann.Cas. 889. 

96. US —Downing v. Oulcrbridge, 
N.Y., 79 F. 931, 25 C.C.A. 244. 

97. Or—Mattechek v. Pugh. 55 F. 
2d 730, 153 Or. 1. 168 A.L.R 726. 

98. Idalio—^Klaxn v. Koppel, 118 P.2d 
729, 63 Idaho 171. 

99. Tex.—Rosenfleld v While, Civ. 
App, 267 S.W.2d 696, error refused 
no reversible error. 

1. Tex.—^Rosenfleld v. White, supra. 

2. N.C.—Binder v. General Motors 
Acceptance Corp., 23 S.E 2d 894, 
222 N.C. 512. 

3. Mont.—Ferrat V. Adamson, 163 
P. 112, 53 Mont. 172. 

4. Mass—Corsiglia v. French, 187 
N.E 702, 284 Mass. 21L 


637 


5. Fla—Shaw v. Saunders, 85 So. 
162, 79 Fla. 846. 

6. Tex —MulHner v. Shumake, Civ. 
App.. 55 S.W 983. 

7. Mo —lierna v p A. Starck Piano 
Co . App , 29G S.W. 239. 

65 C.J. p 126 note 15. 

Zastructiotui held piroper 

Where allegations and proof show¬ 
ed that defendant had converted per¬ 
sonal property and there was evi¬ 
dence that conversion was wanton 
and In reckless disregard of plain¬ 
tiff’s rights. It was not error for court 
to Fulimit question of assessment of 
punitive damages os prayed for by 
the plaintiff—^Armstrong v. Feld- 
haus, 93 N.E.2d 77 6, 87 Ohio App. 75. 
ZxLstructioiia held properly refuted 
S.C.—Sample v. Gulf Refining Co„ 191 
S.E. 209, 183 S.C. 399. 

8. Mont.—Smith v. Armstrong. 198 
P.2d 796. 121 Mont. 377. 

9. Tex.—Lee v. McDonnell, 72 fi.W. 
612. 81 Tex Civ.App 468. 
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that the jury may award, in their discretion, puni¬ 
tive damages have been held proper where a party's 
rights have been consciously, willfully, and reckless¬ 
ly violated,or where the taking was willful, 
malicious, and unlawful.il Failure of an instruction 
to define the terms “wantonly” and “without legal 
cause or excuse” is not erroneous, where used in 
the ordinary and popular sense, so that the jury 
could not have been misled thereby ;12 but it has 
been held that the court should properly define the 
legal terms “wanton and reckless disregard of 
rights” of plaintiff in submitting issue of exemplary 
damages to the jury. 13 

An instruction, authorizing exemplary damages 
if defendant seized the property “willfully or mali¬ 
ciously and with intent to vex” plaintiff, has been 
held to be erroneous because of the use of the word 
“or” instead of the word “and,” since every act in¬ 
tentionally done is done willfully.l^ An instruction 
that no punitive damages may be awarded if de¬ 
fendant honestly believed he had the right to re¬ 
move the property under his contract with plain¬ 
tiff, and there was no willfulness on his part to in¬ 
jure plaintiff in his business, has been held substan¬ 
tially corrcct.^^ 

§ 157. - Interest 

The propriety of instructions at to Interest on the 
value of the property converted may be controlled by 
applicable statutory provisions. 

Where by statute it is made discretionary with 
the jury as to whether they shall allow interest on 
the value of the property converted, it is error for 
the court to give a peremptory instruction allowing 
such interest.^® 
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§ 158. Verdict and Findings 

a. Verdict 

b. Findings of court 

a. Verdict 

The verdict of the Jury in an action of conversion, 
as in other civil actions, must be responsive to the issues 
raised and supported by the evidence adduced. 

In actions of trover the verdict must be respon¬ 
sive to the issucs,^^ and be so expressed as to show 
that the jury decided the question submitted to 
them,13 and it must be supported by the evidence.13 
After the formal parts, a verdict for plaintiff should 
contain nothing more than a finding of the issues for 
plaintiff,30 and the amount which he is entitled to 
recover.2i This latter requirement, however, is in- 

dispcnsable.32 

Surplusage will not vitiate a verdict which is in 
other respects valid. The surplusage will be rejected 
and judgment rendered independently of the un¬ 
necessary niatter.23 

Amendment. The court may amend the verdict 
so as to express the meaning of the jury where there 
IS no room for doubt as to the party m whose favor 
the jury intended to decide or as to the amount 
which they held him entitled to recover.^^ 

Operation and effect. By a verdict in trover, the 
property converted is no longer in plaintiff but has 
passed by operation of Jaw to defendant.25 

Special verdict. As in other civil actions, special 
verdicts in actions of trover must find ultimate and 


10. S.C—Sample v. Gulf Refining 
Co.. 191 S.E. 209, 183 S.C. 399. 

11. Mo.—Spltzengel v. Greenlea.se 
Motor Car Co.. 136 S.W.2d 100, 234 
Mo App. 962. 

IS. Mo.—Herns v. P. A. Starck Piano 
Co. App., 296 S.W. 239. 

13. Tex —Parker v. Burleson, Civ. 
App., 129 S.W 2d 389, 

14. Tex —Baldwin v. G. M. Davidson 
& Co.. Civ.App., 127 S.W. 662. 

15. S C.—Sample v. Gulf Refining 
Co., 191 S E. 209. 183 S.C. 399. 

16. Mo.—Car.son v. Smith, 34 S.W. 
855, 13.3 Mo. 606—Jensen v. Turner 
Bros., App, 16 S.W 2d 742. 

17. Ariz—Brown v. Beck, 202 P.2d 
528. 68 Ariz 139 

65 C.J. P 12G note 22 

Sanui^os la spaolfled amoiiat 

In action to recover damages for 
alleged wrongful taking from ploln- 
tilT of an automobile which she | 


claimed to have purchased from de¬ 
fendant, Jury's verdict finding for 
plaintiff actual damages In specified 
amount did not accord with require¬ 
ments of verdict In claim and deliv¬ 
ery action, but conformed to require¬ 
ments of verdict In action for conver¬ 
sion.—^Ilhod-e V. Ray Walts Motors, 
Inc., 74 S.E.2d 823, 223 S.C. 160. 

18. Ala.—Toulmin v. Liesesne, 2 Ala. 
359. 

riadiag estahllidiliig prlma faola a 
ooaveraloiL 

Jury findings that defendant, who 
was in possession of airplane parts 
belonging to plaintiffs, did not moke 
an unconditional tender thereof until 
fifteen days after defendant had re¬ 
fused plaintiffs’ demand for the prop¬ 
erty, establi.shed prlma facie a con¬ 
version.—Minter v. Sparks, Tex.Clv. 
App., 246 S.W 2d 964, error refused 
no reversible error. 

19. Ill.—^Bernstein v. Walker, 25 III. 
App. 224. 


I N.T.—Gardner v. Baer, 6C N.Y.S. 1096, 
1 26 Mlsc 181. 

66 C.J. p 126 note 24. 

'V^erdict held not aastalned by flndixufB 
Kan.—Smith v. Quivlra Land Co., 113 
I P.2d 1077, 163 Kan. 794. 

Award of exemplary damages held 
not Bustalned by findinga 
Tex —Security State Bank v Spinn- 
ler, Civ.App., 65 S.W.2d 128, error 
dismissed. 

30. Okl.—Hopkins v. Dlpert, 69 P. 
883. 11 Okl. 630. 

21. Okl —Hopkins v. Dipert. supra- 

22. N.Y —Ferrier v. Manning, 54 N. 
Y.S. 1019, 25 Misc 531. 

66 C.J. p 126 note 27. 

23. Ala.—McGowan v. Lynch, 44 So. 
573, 151 Ala. 458 

65 C.J. p 126 note 28. 

24. Me.—^Hoey v. Candage, 61 Me. 
267. 

25. S.C.—Vautets v. Elders, 8 S.C.L. 
184. 
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not evidentiary facts so that only questions of law 
are referred to the court. 

In actions against several defendants. A verdict 
may be found against one or more defendants and 
in favor of the others,the verdict and judgment 
being shaped so as to hold liable those only who are 
shown by the evidence to have been guilty of con- 
vcrsion.2® 

Finding by jury. A finding that plaintiff had not 
satisfied the jury by a fair balance of the evidence 
that defendant acted in bad faith is not tantamount 
to a finding that he acted in good failh.^^ 

b. Findings of Court 

Where trial is by the court In an action of conversion, 
the findings of fact must be supported by the evidence, 
and be responsive to and cover all material Issues. 

Rules governing findings in a trial to the court 
in civil actions generally require that the findings 
of fact in actions of this character must be supported 
by the evidence,30 and not be inconsistent,3^ and 
must be responsive to32 and covcr33 all material is¬ 
sues, but findings which comply with this require¬ 
ment will be sufiicient.3^ So also, the findings must 
be sufficient to sustain the judgment.®^ The find¬ 
ings need not include matters immaterial to a deci¬ 
sion of the case,30 and a finding of ultimate facts 


includes all the probative facts, together with the 
inferences therefrom.®'^ A motion at the close of 
plaintiff’s evidence38 and at the close of all the evi- 
dencc39 in a trial by the court on waiver of the evi¬ 
dence to have given on instruction that the court 
finds the issues for defendant is in effect a demurrer 
to the evidence and is properly refused where there 
IS evidence tending to support plaintiff’s case. 

Construction. Where the complaint charged the 
conversion of money only by defendant, and there 
was a finding as to the conversion of chattels and 
no finding as to their value or as to the amount 
of money converted, a conclusion that defendant had 
converted “money and property” cannot be treated 
as applying only to the conversion of money.^® 

Findings of referee. The findings of a referee 
have been held sufficient even as to facts that arc 
not expressly stated, where they are clearly im- 
plicd."^! 

§ 159. Judgment 

In an action of conversion the Judgment must conform 
to, and be supported by, the pleadings, evidence, and 
verdict. A Judgment for a Joint conversion against two 
or more defendants must be Joint in form. 

The judgment must conform to, and be supported 
by, the plcadings^^ and evidence otherwise it 


28. N.T.—Hill V. Covell. 1 N.T. 522. 
66 C.J. p 126 note 22. 

27. Mont.— Corpus Juris cited in 
Bowman v. Liewis, 102 P.2d 1, 2, HO 
Mont. 426. 

65 C J. p 127 note 40. 

2B> Fla—Shaw v. .launders, 86 So 
J62, 79 Fla. 846—^Peacock v. Feas- 
ter. 40 So. 74. 61 Fla. 269. 

A^ent 

Insurer and insurance agent wno 
withdrew fire policy from bank In 
which It had been deposited and sent 
it to insurer for cancellation at insur¬ 
er's direction were both guilty of 
conversion of policy, notwithstand¬ 
ing that agent acted on instructions 
from insurer and that he acted in 
good faith with purpose of replacing 
policy with another policy in another 
company, and finding of jury that 
agent was not guilty of conversion 
did not exonerate insurer —Home Ins, 
Go. of New York v. Handley. 162 So. 
616. 120 Fla. 226. 

29. Vt.—Hassam v. J. B SaCord 
Lumber Co. 74 A. 197. 82 Vt. 444, 

30. Cal—Jordan v Reynolds, 237 P. 
2d 1005, 108 Cal.App.2d 91. 

€5 C.J. p 127 note 44. 

riudiugs held against clear prepoa- 
deraaoe of tha evidsnoa 

Mich.—^Even-Heat Go. v. Wade Elec. 
Products Co.. 68 N.W.2d 923, 336 
Mich. 564. 


Svldeaoe aa to property claimed by 

plaintiff 

In action for conversion of house¬ 
hold furnushiiigs, where evidence 
showed that goods were on defend¬ 
ant's premises and that plaintiff had 
boon refused permission to remove 
them, a finding of not guilty based 
on defendant’s subsequent consent to 
removaJ of the property, without per¬ 
mitting parties to introduce evidence 
on question whether property which 
defendants consented to have re¬ 
moved was In fact the property 
claimed by plaintiff, was error.—Si¬ 
mon V. Balasic. 66 N.B.2d 109. 323 Ill. 
App. 280 

31. Mich.—^Even-Heat Co. v. Wade 
Elec. Products Co., 58 N.W.2d 923, 
336 Mich. 664. 

riadlags bald not inoonilataut 

Cal.—Chastain v. Belmont, 271 P.2d 
498. 

32. N Y.—^Taylor v. Bowen, 65 N.T.S. 
36, 62 App.Dlv. 126. 

33. Cal.—^Bnnkley-Douglaa Fruit Co. 
V. Silman, 166 P. 371, 33 Cai.App. 
643. 

65 C J p 127 note 46. 

34. Cal —^Bnnkley-2>ougIas Fruit Co 
V. Silman, supra. 

66 C.J. p 127 note 47. 

35. Cal.—^Flennaugh v. Heinrich, 200 
P.2d 580, 89 Cai.App.2d 214. 

65 C.J. p 127 note 48. 
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36. Cal.-—Dicfendorff v. Hopkins, 28 
P. 266, 30 P 649. 96 Cal 343. 

65 C.J. p 128 note 49 a. 

37. Cal—Potts V. Paxton, 163 P. 967, 
171 Cal. 493 

65 CJ P 128 note 60. 

38. 111.—Crerar v. Daniels, 70 N.E. 
669, 209 Ill. 296. 

39. Ill—Crerar v. Daniels, supra. 

40. Ind.—Lesh v. Davison. 104 N E 
642, 181 Ind. 429. 

41. N.T.—Thomp.ion v. Vrooman, 21 
N.Y.S. 179, 66 Hun 245—Durfee v. 
Bump, 3 N.T.S 505. 

4S. Okl—Wasson v. Collett. 242 p. 
2d 703, 206 Okl. 248. 

66 C.J. p 128 note 54, 

43. Kan.—^Wingerson v. Tucker, 265 
P.2d 842, 176 Kan. 638. 

Okl —Wasson v. Collett, 242 P.2d 703, 
206 Okl. 248. 

66 C.J. p 128 note 56 
Judgment for defendant authorised 
Where no evidence of probative 
force was offered to show that de¬ 
fendant had converted to his own use 
plaintiff’s household goods ond de¬ 
fendant disclaimed in open court any 
Interest in such goods. Judgment for 
defendant on charge of conversion 
was authorized.—^Wilson v. Fusion. 
Civ.App., 189 S.W.2d 769, reversed 
on other grounds 192 S.W.2d 444, 144 
Tex. 588. 
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will be erroneous and it must conform to, and be 
supported by, the verdict of the jury or the findings 
of the court. If it fails to meet this requirement, 
it will be void.^^ Since, as discussed supra § 67, an 
action of trover is an action to recover the value 
of the property wrongfully converted, and not the 
specific property itself, the judgment in this form 
of action should be for damages only, and not for 
the recovery of the property converted,'^® and a 
judgment in the alternative for damages or for a 
return of the property is erroneous.'^'^ It has been 
held, however, where judgment was obtained for 
a certain sum for the value of the personalty taken 
that defendant could discharge the judgment by 
returning the personalty to plaintiff and that de¬ 
fendant may not complain that the result constitutes 
a double recovery.^® 

Joint judgments. A judgment rendered on a ver¬ 
dict against two or more defendants for a joint con¬ 
version must be joint in form;^® but a joint judg¬ 
ment against two or more defendants for conver¬ 
sions committed by them severally is erroneous.^® 
A joint judgment in favor of plaintiffs necessarily 
imports a finding that the joint ownership of the 
property alleged to be converted was established 
on the trial to have existed at the time of the con¬ 
version. 

Interest. The court may properly enter judgment 
for plaintiff for interest at the legal rate, although it 
had not submitted to the jury the issue of plaintiff's 

right to interest. 

Mi Ind—Biickrr v. Wlilsler, 117 N. 

H. 660, 65 Ind App 492. 

45. N.T.—Cohen v. Salet, 21 NTS 

585, 2 Mlsc. 61. 

65 C J. p 128 note 67. 

Setum of purohaae money to plaintiff 

In action by purchaser against 
dealers for conversion of automobile 
after alleged sale to purchaser, 
wherein jury accepted defense that 
no sale took place, purchaser was en¬ 
titled as a matter of law to return 
of purchase money, which should 
have been deposited in court before 
Judianment was entered on verdict for 
dealers, or else judgment should have 
been entered in purchaser’s favor for 
amount of money retained.—^Knapp 
V. Hurd, 68 P.2d 557, 100 Colo. 637. 

46. N.Y.—John Mullins & Sons v. 

Komnlch. 31 N Y.S.2d 669. 

66 C.J. P 128 note 60. 

B«U«f from money Indcrmant 

In suit for conversion of corporate 
Stock in a company owning a patent. 


§ 160. - Operation and Effect 

a. In general 

b. As transferring title to property to de¬ 

fendant 

a. In General 

The general rules applicable to the construction, op¬ 
eration, and effect of Judgments apply to judgments in 
actions of trover. 

The general rules governing the construction, op¬ 
eration, and effect of judgments in civil actions, as 
discussed in Judgments §§ 436-453, apply to judg¬ 
ments in actions of trover.^3 Defendant may not 
complain, where the suit prayed for return of the 
property or its value, that the judgment is for 
value only, since the judgment in the absence of a 
showing to the contrary is equivalent to a finding 
that the property cannot be returned,®"* Where the 
court finds that there has been no conversion, and 
that the personalty in controversy belongs to plain¬ 
tiff, that portion of the judgment purporting to de¬ 
prive plaintiff of his title to the personalty on failure 
to remove it from the premises of defendant with¬ 
in a stipulated period has been held erroneous.®® 

b. As Transferring Title to Property to De¬ 

fendant 

Where judgment for the plaintiff has been satisfied, 
the title to the property is, by operation of law, vested 
in the defendant, but where the Judgment is unsatisfied, 
the majority rule is that title to the property does not 
vest in the defendant. 

The general rule is well settled that, where a 
judgement for plaintiff has been satisfied, the title 
to the property, whether legal or equitable,®® is, by 
operation of law, vested in defendant,®^ independent 

40. Mass —Gerrlsh v. Cummings, 4 
Cush. 391. 

50. Tenn—Crenshaw ▼. Smith, 10 
Ileisk. 1. 

51. Conn—Sibley v. Krauskopf, 171 
A. 4, 118 Conn. 158. 

52. Tex,—Gotten v Heimbecher, Civ. 
App., 48 S.W.2d 402. 

63. Tex.—Hickman v. Aldridge, Civ. 

App., 21 S W.2d 341. 

65 C.J. p 129 note 68. 

54b. Arlz.—McFadden v. Miller, 42 P. 
2d 1101, 46 Ariz. 324. 

55. Utah —Heiselt Const. Co. V. 
GarlC, 226 P.2d 720. 

56. N.D—Mevorah r. Goodman, 65 
N.W.2d 278. 

57. U S —Hatten v. Vose, C.C.A.Okl., 
156 F.2d 464. 

Ala.— W. Cleve Stokes Co. v. Rush- 
ton, 191 So. 614. 238 Ala. 458. 
Conn.—Schiavo v. Cozzolino, 57 A. 2d 
723, 134 Conn. 388, 3 A.L.R.2d 214. 


where the order of the trial court 
relieving defendants from a money 
judgment if they transferred the 
.stock to plaintiffs was conditioned 
on the fact that at time of transfer 
title to the patent should be In the 
company, but when defendants at¬ 
tempted to transfer the shares title 
had been lost because a good faith in¬ 
cumbrance had been foreclosed, de¬ 
fendants were liable to a money judg¬ 
ment as for failure to accept the 
privilege of transfer offered them, 
even though a certain defendant did 
all In his power as a single stockhold¬ 
er to avoid foreclosure of the incum¬ 
brance, and though his appeals to 
plaintiffs for aid were disregarded.— 
Bryan & Co. v. Scurlock, 180 N.W. 
6S4, 190 Iowa 534. 

47. N.Y.—John Mullins & Sons v. 

Komnich, 31 N.Y.S.2d 669. 

66 C.J. P 129 note 62. 

48. Tex.—^Hopkins v. Robertson, Civ. 

App., 138 S.W.2d 310, error refused. 
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of any provision in the judgment to that effect, 
and plaintiff is conclusively estopped to assert any 
further rif^ht or title to, or interest in, the property 
converted.It has been said that if, to effectuate 
the transfer, some affirmative act by plaintiff is 
necessary, the court has ]K)wer to jirovide for it in 
the judgment or otherwise to compel it,®^ and the 
title thus acquired relates back to the date of the 
conversion.Nevertheless, the rule has no applica¬ 
tion where it is a{)pareiit that the value of the 
property converted does not furnish the rule of dam¬ 
ages and that the judgment is for less than Us 

value.^2 

Imprisonment of defendant under a judgment in 
trover is not such satisfaction of the judgment as 
will transfer the title in the convt rted jirojierty 1<> 
him.*>^ So, also, the rule is without aj)j)licati<in 
where, in an action brought against him, the owner 
of chattels sets up a counterclaim for d.imagcs for 
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plaintiff’s alleged conversion of the property and 
plaintiff denies the conversion, and the parties stipu¬ 
late for a dismissal of their respective causes of ac¬ 
tion with prejudice and, pursuant to the stipulation, 
judgment of dismissal is entered and it cannot 
he invoked by one who was not a party to the action 
and who did not connect his title with the title ac¬ 
quired by dcfcMidant,*’^ or as against a third claim¬ 
ant of the projicrly to whom defendant voluntarily 
surremleied it after the conversion, and before the 
judgment.*’** 

Unsat IS fil'd judijinrnt. While there is some au¬ 
thority holding that an unsatisfied judgment for 
plaintiff in an action of trover will pass title to the 
pnqierty converted to defendant,*’’^ it is generally 
held that a judgment for plaintiff in an action of 
trover, if unsatisfied, does not ve.st title to the prop¬ 
erty in suit in defendant.^® 


Ill—Sipgral V. Trav-ler Karenola Ka- 
dio & Television Corp . 76 K.E 2d 
802, 322 lll.Aiip 158. 

M.'is.s —Lawyora' Mortg Inv Corpo¬ 
ration of Boston V I’araniount 
Laundries, 191 N.E 398. 287 Mass 
3.57. 

Mo —Corpng Jnrlg cited in St Louis 
Fixture & Show Case Co. v. F \V 
Wool worth Co.. 88 S W 2d 254, 263, 
232 Mo App. 10. 

NIT—Smith v. Smith. 50 Nil 212 
ND—Mevorah v. Goodman, 65 NW 
2d 278 

Tex—Gillette v Houston Nat Bank. 
Civ App , 139 S W 2d 646, error dia- 
nus.sed, judeniont correct 
65 C .1 p 129 note 69. 

Porced sale 

A judgment for conver.sion has nor¬ 
mally no other consequence than to 
compel the defendant to buy the con¬ 
verted good.<9 at what is in reality a 
forced .sale.—Martin v. Slke.s, 229 B 2d 
546, 3 8 Wa.sh.2d 274. 

Title coafirmed hy Implication 

An award of damage.s for conver- 
Bion impliedly confirms litlo in con- 
versiorior —.Southwc.'^tern Peanut 
Growo-r.s Ass’n v. Womack, Tex Civ 
App., 179 S W 2d 371. 

Prior action 

(1) If plaintiff has received sati.s- 
fttction in an earlier a< tion for < on- 
vor.sion against another, title to arti¬ 
cle involved passe.s to defendant in 
the earlier action —^MacXeil v. Haz- 
elton. 28 N.E 2d 477. 306 Mas.s, 366 

(2) A prior decree dirc'cting com¬ 
plainant’s former president to paj' 
to complainant the amount of com¬ 
plainant’s funds ini.^'fippropriated by 
former president did not pass title 


to misappropriated fund.s so ns to 
priM lude complainant from recovc'r- 
ing in\cntion.s, p.atents. and other as¬ 
sets oiitamed with misappropriated 
funds—Flanncrv v Flannery Bolt 
Co, CC.APa., 108 P\2d 531, certiorari 
denied 60 S Ct (.15, 309 U S. 671, 84 
LEd 1017 

Proceedings in eqnity 

(1) 'fhe (JfK-trine that a Judgment 
in trover for <‘onversion passes tith* 
to th(‘ res is never applied to pro- 
ccedinK.s in equity to trace proceeds 
of res, luit IS conflni'd to case.M of 
t rover—Flannery v. Flannery Bolt 
Co , .supra, 

58. Tex— fit Louis, etc., H Co v. 

M( Kinsej. 14 S W 615. 78 Tex 2 98. 

22 Am .S It 51—Smith v. So Jtill, 

Civ App , 51 S W 38 

59. Tex Sibley v. P'ltch, Civ App, 

226 S W 2d 88f». error rcfu.seU 

Iiefal effect of trover Judfinent 

(1) The legal efleet of a money 
judgmeni for plaintiff in trovi'r for a 
.speeifie chattel, when satisfied, i.s to 
transler title, rights, and mterist 
thereto in defendant—Siegal v 
Tiav-Ler Itadio Corp., 94 N.K 2cl 751, 
311 Ill App 664 

(2) Where owner of mold used to 
manufacture plastic radio cabinets 
had si-( ured a money Judgrra nt 
against a corporation for conveisKui 
thereof and judgment was .satisfied, 
he could not later bring an action for 
an accounting of profits made from 
.sale of cabinets manufactured with 
mold —Siegal v. Truv-Ler Hadio 
Corp , .sur>ra. 

Proceeds of sale hy cotirt order 

Where mortgagees caused writ of 


.scqup.stration to be levied on live¬ 
stock covered by chattel mortgage 
and had stock sold under order of 
court as perishable property, if mort- 
gagi'i's w'oro liable for converting 
livestock, they were entitled to pro¬ 
ceeds derived from sab*, less costs 
incurred - Parker v. Burleson, Tex. 
Civ App , 129 .S W 2d 389 

60. N Y —Pierpoint v Hoyt, 182 N.E. 
235, 260 NY 26 

61. Mo—^Corpus Juris cited In St, 

Ijf>uis FjxIum* & Show Case Co v. 
F W Wooiw'orth Co. 88 S.W.2d 

2.5 4, 263. 232 Mo App. 10. 

65 C.J p 129 note 72 

62. Nil—Hearth v Spencer, 52 N. 
H 213 

65 C.J P 129 note 73 

63. N Y —Goir v Craven. 34 Ilun 
150 —Osterhoul v Uobert.s, 8 Cow. 

4.5 

(.5 C J p 129 note 74. 

64. M innShepard v. Alden, 202 N. 
W 71, 201 NAV. 537. ICl Minn, 135, 
.‘I9ABJI iO.'G 

65. Minn—Shepard v. Alden, .supra. 

66. US—Third Nat Jtank of St. 
Luui.s V Bice, Mo, 1 (> 1 F. 822, 88 
C C A C4(». 23 L K A ,N S , 1167, 16 
Ann.Gas 4.50 

0.5 C .J p 130 note 77. 

67. SC—Hawkins v. Collin.s, 39 SE 
768, G1 SC. 537. 

65 C J p 1.30 note 79. 

68. U S —Ilattcn V. Voso, C C A.Okl.. 
1.56 F 2rt 464. 

Nil- Mevorah v, Goodman, 65 N.W. 
2d 278. 

66 C J p 130 note 80. 
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§§ 161-163 TROVER & CONVERSION 

r. DAMAGES 


§ 161. Nominal Damages 

If there hat been a technical conversion the defend* 
ant Is liable for at least nominal damages although no 
actual loss is shown. 

Although no actual loss is shown, if there has 
been a technical conversion the defendant is liable 
for at least nominal damages.®® 

§ 162. Compensatory Damages in General 

As a general rule the plaintiff’s damages, In an action 
of conversion, are measured by the sum necessary to 
compensate him for all actual losses or injuries sustained 
as a natural and proximate result of the defendant’s 
wrong. 

As a general rule plaintiffs damages, in an ac¬ 
tion of conversion, are measured by the sum neces¬ 
sary to compensate him for all actual losses or in¬ 
juries sustained as a natural and proximate result 
of defendant’s wrong but there can be no recov¬ 
ery for losses which arc too remote and uncer¬ 
tain.Although the technical action of trover 


may have been abolished, and replaced by a stat¬ 
utory action of trespass on the case for the unlaw¬ 
ful conversion of personal property, the rule of dam¬ 
ages in such cases remains the same.'^^ 

Reference, It is the duty of the court, when an 
action for conversion has been referred, to see that 
the measure of damages adopted conforms to the 
rule applicable in such trials by juries.'^^ 

§ 163. Value of Property in General 

While exceptions are often recognized, the ordinary 
measure of damages in an action of trover is the value 
of the property converted at the time and place of con¬ 
version, with interest. 

While exceptions are often recognized where the 
application of this measure does not accord with the 
principle of just compensation for the loss sustained, 
the ordinary measure of damages in an action of 
trover IS the value of the property converted at the 
time and place of the conversion,with interest, as 
discussed infra § 171. 


89. Tex.—Minter v. Sparks, Oiv.App., 
246 SW.2d 924, error refu.sed no 
reversible error 
65 C.J. p 130 note 81. 

Damages for breach of contract to 
deliver property see Damages § 79 

70. U.S.—Petroleum Products Corp. 
V. Sklar, D.C.La., 87 P.Supp. 715 

Cal.—^Woodbine v. Van Horn, 17.3 P. 
2d 17, 29 Cal.2d 95—Chatterton v. 
Boone, 185 P 2d 610. 81 Cal.App.2d 
943. 

Mass.—Lawyor.s’ Mortg. Inv. Corpo¬ 
ration of Bo.ston V. Parurnount 
Laundries, 191 N.E. 398, 287 Maas. 
357. 

Ohio.—Wheaton v. Chandler, 42 N.E. 

2d 193, C8 Ohio App. 474. 

Tenn —Polskee y. Prledlander, 8 
Tenn.App. 533. 

Tex,—Kennann v. Deats, Clv.App.. 
258 S.W.2d 145, error refused no 
reveraible error—Minter v. Sparks, 
Civ.Ajjp., 24'6 S.W.2d 954, error re- 
fu.sod no rcvensible error. 

65 CJ, p 131 note 82. 

71. N.C.—Sledge v. Reid. 73 N.C. 
440. 

Pa—^Farmers’ Bank v. McKee, 2 Pa~ 
318. 

72. Mich.—May croft v. The Jen¬ 
nings Farms, 176 N.W. 646, 209 
Mich. 187. 

73. Pa.— Garrison v. Bryant, 10 

Phila. 4 74. j 

74. U.S—St. Paul Mercury Indem. 
Co. V. U. S., C.AKan., 201 P 2d 
67—Guido V. Hudson Tran.sit Lines, I 
C.A.N.J., 178 P.2d 740—Plark v. I 
Baumer, C.C.A.I’a., 121 F.2d C76— 
Arizona Power Corp. v. Smith, C. i 


C.A.Arlz, 119 F.2d 888—Kapsotnal- 
Is V. Taylor, CC.A.Olcl., 112 F.2d 
40(1—Wvnne v. MeCarlhy, CCA. 
Okl., 97 F.2d 9C4—Corpus Juris cit¬ 
ed in In re New York, N. H. & 
H. H. Co., D.C.Conn., 64 F Supp. 
487. 491. 

Cal.—Fletcher Aviation Corp v. Lan¬ 
dis Mfg. Co, 214 P.2d 400, 95 Cal 
App 2d 906—Lonergau v Monroe, 

175 P2d 42. 77 Cal.App.2d 223— 
Betzer v. Olney, 57 P.2d 1376, 14 
Oal App.2d 63 

Conn.—^Mayflower Sales Co. v. Kav- 
alier, C A 2d 326, 12,5 Conn. 4.52 
Flu —Garrett v. American Fruit 
Growers, 186 So. 269. 136 Fla. 398 
Idaho—Corpus Juris cited to Sacro- 
mano v. North Idaho Shingle Co., 
252 P.2d 618, 522, 73 Idaho 284. 
Ill.—Thomp.son v Pollack, 63 N.E.2d 
737. 322 111.APP. 73. 

Ind.—^New York Cent. R. Co. v. Buck- 
lev Rubber Co., 187 N.E. 363, 99 
Ind.App, 191. 

Kan —Corpus Juris cited to Winger- 
son V. Tucker, 266 P.2d 842, 844, 

176 Kan. 638. 

Ky.—Lane v. Rowland, 176 S.W.2d 
1000, 295 Ky. 868—^Long’s Ex’rs v. 
Bischotf, 127 S.W.2d 851. 277 Ky. 
842—^Davis v. Kentland Coal & 
Coke Co.. 67 S-W.2d 542, 247 Ky. 
642. j 

La.—A B C Oil Burner & Heating 
Co V. Palmer, App., 28 So.2d 462 j 
—Deboue v Gillman, App., 2 So. 
2d 690—Edwards v. Max Thleme 
Chevrolet Co, App., 191 So. 669—: 
Bryson v Bate.s-Crumley Chevro¬ 
let C’o., App., 166 So. 879, set aside 
on other grounds 171 So. 605— I 

642 


[ Rodgers v. A. & B. Pipe & Supply 
Co . App , 162 So 445 
Me.—Corpus Juris cited in Sanborn 
V. MaMhcw.«, 41 A.2d 704, 705. 141 
Me. 213—Jeffery v. Sheohaji, 104 A. 
54 3. 135 Me 216—Moody v. Whit¬ 
ney, 34 Me. 56 3. 

Ma,s.s —Lonng v. Baker. 10*6 N.E.2d 
434, 329 Mas.s 03—M.nnhattan 

Clothing Co. V. Goldberg. 78 N.E.2d 
1, 322 Mass. 472-—Dow v. Brookline 
Trust Co., 31 N.E.2d 13, 308 Moss. 
90—G E. Lothrop The.atres Co. v. 
Edison Electric Illuminating Co. of 
Bo.ston, 195 N.E. 305, 290 Mass. 
189. 

Mu'h.—Even-Heat Co. v, Wade Elec. 
Products Co., 58 NW.2d 923, 336 
Mich. 664—Hud.son v. Enichen, 13 
N.W.2d 215, 308 Mich. 79. 

Minn.—Theon v. First Nat. Bank, 
271 N.W. HI. 199 Minn. 47. 

Miss.—Skrmetta v. Clark, 177 So. 11, 
180 Miss. 21—Pernwood Lumber 
Co. v. Rowley, 71 So. 3, 110 Miss. 
821. 

Mo.—Osborn v. Chandeysson Elec. 

Co., 248 S W 2d 657. 

Mont.—Sorensen v. Jacobson, 232 P. 
2d 332, 125 Mont. 148, 26 A.L.R.2d 
1186—First Nat. Bank v. Perrine, 
33 P.2d 997, 97 Mont 262. 

N.H.—E J. Caron Enterprises v. 
State Operating Co, 179 A 665. 
87 N.H, 371—Guay v. Brotherhood 
Bldg. Ass'n. 177 A. 409, 87 N.H 
216, 97 AL.R. 1053. 

N.Y.—German v. Sneddeker, 13 N.Y. 
S.2d 237, 257 App Div. 596, reargu¬ 
ment denied 14 N.Y.S 2d 1012, 258 
App.Div. 708, afllrmed 24 N.E 2d 
492, 281 N.Y. 832—Maxherman Co. 
V. Alper, 20G N.Y.S. 233, 210 App. 
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{ 164. Special or Qualified Right or Interest 
in Plaintiff 

A plaintlfT having only a special or qualified right 
or interest may recover the full value of the converted 
property, as against a stranger; but, as against one 
having an interest or right in the property, recovery 
is limited to the value of the plaintiff’s interest or right. 

A plaintiff having: only a special or qualified ripht 
or interest may recover the full value of the con¬ 
verted property, as ag^ainst a strangfcr having neither 


title nor right of possession but, as against a de¬ 
fendant having an interest or right in the property, 
recovery is limited to the value of plaintiff's interest 
or right,and to the fair value of the property.^^ 

§ 165. Value or Price to Be Taken 

Generally, if the property has such a value, the value 
to be taken Is its fair market value. 

Generally, if the property has such a value, the 
value to be taken is its fair market value,rather 


Dlv. 389—^In re Klippcl’a Dstato, 
83 N.T.S.2d 816, 194 Mlac. 7S9— 
Henry R. Jahn & Son v. Jorbo, 105 
N.T S 2d 67. 

N.D.—Sax Motor Co. v. Mann, 10 N. 

W.2d 242. 72 N.D 696. 

Ohio.—^Hanes v. Block, 6,5 NE2d 86, 
78 Ohio App. 394—Morns v. Pearl 
Street Auction Co., 22 N E 2d 740, 
61 Ohio App. 452—^Avondale Motor 
Car Co V. Donovan, 19 N.E 2d 521, 
60 Ohio App. 78. 

Or.—^Abrams v. Rushlight. 69 I* 2d 
1063. 167 Or. 63, 111 A.L.R. 1292, 

Pa.—'Berry v. Helnel Motors, 66 A 
2d 374, 162 Pa.Super. 52—Campbell 
V. Clark & Melia, 29 A.2d 350, ICO 
Pa.Super. 636. 

Tenn.—Clark v. Simpson. 1 Tenn.App. 

897. I 

Tax.—^Do Shazo v. Wool Growers Cen¬ 
tral Storage Co., 162 S.W,2d 401, 
139 Tex, 143—Sibley v. Fitch, Civ, 
App., 226 S.W.2d 886, error refus¬ 
ed — Scott V. Dosrgrett, Clv.App., 226 
S.W.2d 183, refused no reversible 
error—^Universal Credit Co. v. 
O’Neal, C1V.APP., 140 S.W,2d 696— 
Sanders v. O’Connor, Clv.App, 98 
S.W.2d 401, error dismissed—Town 
of West University Place v. Ander¬ 
son, Clv.App., 60 S.W.2d 628. 
Utah.—Lym v. Thompson, 184 P.2d 
667, 112 Utah 24—Columbia Tru.st 
Co. V. Farmers’ & Merchants’ Bank, 
22 P.2d 164, 82 Utah 117, 

Va.—Straley v. Fisher, 10 S E.2d 
561. 176 Va. 163. 

Wash.—Glaspey v. Prelusky, 219 P 
2d 685. 86 Wash.2d 692—^Watkins 

V. .Slier Logging Co., 116 P.2d 315, 
9 Wash.2d 703—Parks v, Tokima 
Valley Production Credit Ass’n, 78 
P.2d 162, 194 Wash. 380. 

Wls.—Traeger v. Sperberg, 41 N.W. 
2d 214, 266 Wis. 330—Linker v. 
Batavian Nat. Bank of La Crosse, 
12 N.W.2d 721, 244 Wis. 459, re¬ 
hearing denied 14 N.W 2d 496, 244 
Wls. 459—Topzant v. Koshe, 9 N. 

W. 2d 13'6, 242 Wis. 686. 

€6 C.J. p 131 note 87. 

'Where sale is forbidden 

The owner is entitled to recover 
the value of property converted, even 
though such property has no market 
value because its sale la forbidden.— 
Anstine v. McWilliams, 163 P.2d 816, 
24 Wash.2d 230. 


Effect of price ceilings 

(1) Mea.sure of damages for con¬ 
version of automobile was value of 
automobile at time and place of con¬ 
version without regard to federal 
regulations fixing coiling prlco.s on 
used automobiles.— ^Anstine v. McWil¬ 
liams, supra. 

(2) Ofllce of Price Administration 
price ceilings were not promulgated 
to govern amount of recovery for I'oss 
of personal property by wrongful 
conversion, and hence court properly 
took plaintiff's testimony as to cost 
of tubes, rather than ceiling price 
thereof, In fixing value of tubes as 
basis for assessment of damages, 
whether in recognition of fact that 
.such cost closely approximated pres¬ 
ent market price of tubes or as most 
equitable and reliable way of fixing 
amount of damages.—^Lym v. Thomp¬ 
son. 184 r.2d 667, 112 Utah 24. 

Where no coarezsioa is shovnii to¬ 
tal value of the property was not cor¬ 
rect measure of owner's damages, 
and refu.eial to award damages was 
proper, where other damages were 
not sought or shown.—Guyor v. Guy- 
er. Tex Civ App., 141 S.W.2d 963, er¬ 
ror refused. 

75. Wash.—Crutcher v, Scott Pub. 
Co., 253 P 2d 92:., 42 'SVash.2d 89. 

65 C.J. p 132 note 90. 

TTnderlyiag basis for recovery of 
full value of converted property by 
person having only limited or qual¬ 
ified Interest therein is the fact that 
the party having the limited or qual¬ 
ified interest is liable over to the 
owner of the remaining interest, and 
that In order to bo adequately com¬ 
pensated such person must receive 
sufficient compensation not only to 
compensate himself for his own los.s 
but to satisfy the demands of the 
other owner—Goldberg v. List, 79 
i’2d 1087, 11 Cal.2d 389, 116 A.L.R. 
900 . 

76. U.S—Scroggins Farms Co. v. 
Commodity Credit Corp., D.G.Ark., 
60 F.Supp 119. 

Ark—Barham v. Standridge, 148 S. 

W,2d 648, 201 Ark. 1143. 

Cal.—Bastanehury v. Times-MIrror 
Co, 166 P.2d 488. 68 Cal.App.2d 
217—^Arques v. National Superior 
Co.. 166 P.2d 643, 67 CahApp 2d 
763. 


Me.—^Hardison v. Jordan, 44 A.2d 
892, 141 Me. 429. 

N.D.—Kelly v. Baird, 262 N.W. 70, 
64 N.D. 346. 

Okl.—^Lesh V. Branch, 58 P.2d 578, 
177 Okl, 211. 

Pa. — Corpn* Jnxls cited la Campbell 
V. Clark & Melia, 29 A.2d 850, 3i53, 
150 PaSuper. 635. 

Tex.—Rabenowltz v. Jefferies, Civ. 
App.. 68 S.W.2d 137. 

Wash.—^Wilson Motor Co. v. Lamp¬ 
ing Motors, 78 P.2d 669, 194 Wash. 
41'6. 

66 C J. p 132 note 91. 

77. Me.—^Amey v. Augusta Lumber 
Co., 148 A. 687, 128 Me. 472. 

78. U.S.—National Discount Corp. 
V. O’Mell, CAMIch., 194 F.2d 462 
—^Wynne v. McCarthy, C.C.A.Okl., 
97 F.2d 964—Joseph Turk Mfg. 
Co. V. Singer Steel Co., D.C.Ohio, 
111 FSupp 485—In re Schilling, D. 
COhio, 2C4 P. 357, 

Ind.—^Hardy v. Heeter, 96 N.E. 2d 
682, 120 Ind App.2d 711. 

Iowa.—Grinith v. Burden, 86 Iowa 
138. 

Kan—^Wingerson v. Tucker, 265 P.2d 
842, 176 Kan 538. 

Mass.—Manhattan Clothing Co. v. 
Goldberg, 72 N.B.2d 1. 322 Mass, 
472—Gallagher v, R. E. Cunniff, 
Inc., 40 N.E.2d 448. 314 Mass. 7. 

Mo—Pantz v. Nelson, ISS S.W.2d 
397. 234 Mo App 1043—^Itoll v. Fi¬ 
delity Nat. Bank & Trust Co. of 
Kansas City. App., 116 S.W.2d 148. 

N.J.—^Arnold v. Hamilton Inv, Co.. 
38 A.2d 118, 132 N.J.Law 10, af¬ 
firmed 40 A.2d 649. 132 N.J.Law 
419. 

Ohio.—Sopronyi v. Asztalos, App., 101 
N.E 2d ICl—Morris v. Pearl Street 
Aui'tion Co., 22 N.E.2d 740, 61 Ohio 
App. 452. 

RI—Seligmon v. Russo, 170 A, 788. 

Tenn —Clark v. Simpson. 1 Tenn. 
App. 397. 

Tux—^llill V. Childers, Clv.App., 268 
S W 2d 203, error refused no revors- 
Ihlu error—Rosenflcld v. White, 
Civ.App., 267 S.W.2d 59'6, error re¬ 
fused no reversible error—Scott v. 
Daggett, CIv.App, 226 S.W.2d 183, 
refused no reversible error'—^Uni¬ 
versal Credit Co. v. O'Neal, Civ, 
App.. 140 S.W.2d 696—^Rabenowltz 
V. Jefferies, Clv.App., 68 S.W.2d 
137. 
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than the price paid for the property by plaintiff,79 
a price lower than the market value at which the 
plaintiff could purchase property of like species, 
quantity, and quality, under a contract he has with 
a third person,®® the price at which it was sold,®i 
or contracted to be sold,®^ the fair retail price of 
the property,®® the '"reasonable value” of the prop¬ 
erty,®^ the par value,®® or its fair value to the own¬ 
er.®® If the property has little or no market value, 
and is of a special or higher value to plaintiff, the 
value to be taken as the measure of recovery is the 
actual and fair value to plaintiff,®7 provided it is 
not merely fanciful or sentimental.®® Where there 
is no market value for the goods in controversy, 
other standards, including the replacement value, 
may be used to determine the value of the goods.®® 
Moreover, the market value will never be adhered 
to as the absolute measure of recovery where to do 
so would be a departure from the more fundamental 
principle of just compensation for the injury or loss 
sustained by reason of the conversion.®® 

Where plaintiff has contracted to sell the prop¬ 
erty to a solvent purchaser at a specified price and 
the conversion prevents the carrying out of the con¬ 
tract either because the property is not obtainable 
on the market®^ or plaintiff does not know of the 


conversion until it is too late to go into the market 
and get property to fulfill the contract,®® the meas¬ 
ure of recovery is the actual value to plaintiff, which 
is the price he would have received under the con¬ 
tract. If, because of the expense and cost of putting 
the property in the place and condition it was in 
before removed by the converter, the property was 
of greater value as in use than as property being 
sold on the market, plaintiff is entitled to the ac¬ 
tual value of the property as in use rather than its 
value on the market;®® but the value of the prop¬ 
erty as in use cannot be taken as the measure of 
damages where the conversion does not violate a 
right to continue a particular use of the property 
in a particular place, but merely violates plaintiff's 
right to have possession of the property and remove 
it from the place where it has been put to a par¬ 
ticular usc.®^ Where the property has one value for 
the purpose for which such property is normally 
intended, and another value for some other purpose 
to which it could be put, it is the former value that 
is to be taken as the measure of damages rather 
than the latter.®® 

§ 166. - Conversion of Part of Article 

If a partial conversion destroys the value of the 
entire article, It regarded as a conversion of the whole, 


Utah.—Lym v. Thompson, 184 P.2d 
667, 112 Utah 24--Hayoraft v. 

Adoma, 24 P 2d 1110, 82 Utah 347. 
Wash.—<Glaspey v. Porlusky, 219 P. 
2d 686. 36 Wash.2d 692—Watkins v. 
Slier Uoffgrln/f Co., 116 l’.2d 316, 
8 Wash.2d 703. 

66 C.J. p 133 note 94, 

WeiKht and sufficiency of evidence 
as to value see supra 9 136. 

Market value 

(1) The amount for which a stotk 
of fcoods could be sold in bulk or In 
convenient lots by willlnK* seller to 
a willinic buyer.—Mevorah v. Good¬ 
man, ND., 60 N.W.2d 681. 

(2) The price which the property 
will bring when It Is offered for 
sale by one who desires to .sell, l)Ut 
Is not compelled so to do, and is 
bought by one who desires to buy, 
but 1 .S not obligated so to do—In re 
Schilling, D.C.Ohio, 264 F. 357. 

79. Colo—^Beaman v Stewart, 74 P. 
342, 19 Colo.App 222. 

65 C.J. p 134 note 96. 

80. Mass.—Hart v. Hnerley, 76 N.E. 
28C, 189 Mass. .5‘)8 

65 C.J. p 134 note 96. 

81. Ala—Samford v. Going Road 

Machinery Co , 124 So. 880, 220 
Ala. 306. i 

65 C.J. p 134 note 97. 

88 . U.S.—^Mitsubishi Shoji Koisha 
v. Davis, C.C.A.N.T., 291 F. 67, cer- I 


tiorarl denied 44 S Ct. S4, 263 U. 
S. 706, 68 L.Ed. 516. 

65 C.J. p 134 note 98. 

Ooatraot price held not to determlae 
amount of damagot 
Evidence of contract price, al¬ 
though admUssible to aid in arriving 
at value, did not determine amount 
of damages to l>e awarded.—Loner- 
gan V. Monroe, 176 l’.2d 42, 77 Cal 
I App.3d 223. 

83. Idaho—.Si-ars v. Lydon, 49 P. 
122, 6 Idaho 358. 

65 C.J. p 134 note 99, 

84. Tex —Lincoln v. Packard, 60 S 
W. 682, 26 TcxCivApp 22 

85. Tex —Heaumont Hotel Co. v 
Caswell, Civ App., 14 S,W.2d 292. 

86. Conn—^Kuzemka v. Gregory, 146 
A. 17, 109 Conn 117. 

66 C.J. p 134 note 3. 

87. U S —^Arizona Power Corp. v 
Smith, C.CAAriz, 119 F 2d 888 

Idaho— Corpus Juris cited in Condie 
v. .Swainston, 112 P.2d 787. 790, 62 
Idaho 472. 

Mo— Corpus Juris cited in State v. 
Ace Storage & Moving Co., 135 
S.W 2cl 363 368. 

N.Y.—Corpus Juris cited In MacGreg¬ 
or V Watts, 5 N.Y S,2d 525, 526, 264 
App Uiv. 904, reargunient denied 7 
N.y.S.L’d 220, 255 App Dlv. 783. 

Ohio.—Morns v. Pearl .Street Auction 
Co, 22 N.E 2d 740. 61 Ohio App 
452. 


Tex.—^Holton v. Stewart. Clv.App., 191 
S W.2d 798—Wald Transfer & Stor¬ 
age Co. v. Giese. Civ App., 101 S.W. 
2d 603, error dismissed. 

65 C J. p 134 note 4. 

Actual value lus measure for articles 
kept for personal use see Infra 9 
196 . 

88. U S —^Richards v International 
Agricultural Corporation, D.C.Ga., 
10 F.2d 218. 

N.Y —Corpus Juris cited In MacGreg¬ 
or v. Watts, 5 N.Y.S.2d '525, 526, 
264 App Div. 904, rearguinent de¬ 
nied 7 NY.S.2d 220, 266 App.Div. 
783. 

89. NT—Cutler-Hammer, Inc. v. 
Troy. 126 N.Y.S.2d 462, 283 App. 
Dlv 123. 

90. US—In re Schilling, D.C.Ohio, 
264 F 357. 

65 C.J. p 135 note 6. 

91 . Wis — Corpus Juris cited in 
Traeger v Si>erberg, 41 N.W.2d 
214. 216. 256 Whs 330. 

92. Ohio—Rogers v. Standard Steel 
Ca.sting,s Co., 16 Ohio App. 474. 

93. N.Y.—Starkey v. Kelly, 60 N.Y. 
676. 

65 C J p 135 note 9. 

94 . Tex—Clayton v. Phlllipp, Civ. 
App , 159 s.w. iir. 

66 C.J. p 135 note 10. 

95. Wis.—La Chapelle v. Warehouse, 
etc.. Supply Co., 70 N.W. 689, 95 
Whs 518. 


644 



89 C.J.S. 


TROVER & CONVERSION §§ 166-168 


and the measure of damages is the value of the whole 
article; but if the part not converted remains of some 
value, damages are limited to the extent that the property 
was deprived of its value to the plaintiff. 

If the conversion of part of an article destroys the 
value of the entire article, so that the part not con¬ 
verted IS worthless to plaintiff, the conversion is 
rc^jardccl as a conversion of the whole so that the 
ordinary measure of dainaj^es is the value of the 
whole article with interest Imt if the part not 
converted remains of sonic value, after the conver¬ 
sion, the damages are limited to the extent that the 
property was dejirived of its value to plaintiff.^” 
The difference between a conversion which is only 
partial or temporary and one in which the property 
is wholly made away with is one affecting the dam¬ 
ages only, the damages go to the whole \aliie of the 
property m the one case, and arc commonly less 
in the othcr.^^ 

§ 167. - Of What Place 

As a general rule the value to be taken Is that of the 
place where the conversion occurred. 

As a general rule the value to be taken is that of 
the place W'hcre the conversion occurred;*^® hut if 
there is no market value for such or like property 
at the place of conversion the measure of damagc.s 


may be fixed by taking the market value at the 
nearest or principal market, and deducting the cost 
of getting the property to that place and, should 
the conversion occur while the property is in the 
course of triiiisportation to a particular market, the 
damages arc to be measured by the market value at 
the place of destination, less the cost of carriage 
ami tile cost of effecting a sale in that market 2 In 
at lea.st one jurisdiction, it is the rule that, in the 
ah.seiice of c.xcciJtumal circumstances, if chattels 
wrongfully taken or converted arc still iii defend¬ 
ant's po.sscssion at the time of trial, plaintiff may, 
at his election, recover the present value of the chat¬ 
tels at the place where they were taken or converted, 
in the form they were in w^hen so taken or con- 
vorted.3 Under some statutory provisions the place 
of conversion is not considered as an element in fix¬ 
ing the value of the property converted.^ 

§ 168. - Of What Time 

It is usually conceded that the value as ft existed 
at the time of the conversion Is, in general, the measure 
of damages in trover, unless the property is of fluctuat- 
Ing value, in which case a different measure may bs 
applied. 

It is usually conceded that the value as it cxi.stcd 
at the time of the conversion is, in general, the 
measure of damnges m trover,^ and a considerable 


96. Cal — Corpus Juris quoted In 

Horn V Klatt, ir.l F.2d 149. 154. 
C6 Oal App.2d TOO 

Mmn—Walker v .lohnson, 9 N.W 
'632. 28 Minn 147. 

Convcrsiion of part as conver-slon of 
■whol*> srr supra 5 2^8. 

97. Cal,— -Corpus Juris quoted in 
Horn V. Klatl. l.-il r.2d 149, 1.51. 
65 Cal Ap'p 2d 51 0 

Ind.—New YoiK (VnL R, Co v. Fuck- 
ley Rubber Co, 187 N.R 3.53, 99 
Ind App, 1 91. 

Minn—Walker v. lohnson, 9 N\V 
632, 2S Mmn 14 7 

98. Mich.—Bven-IIeat Co, v. Wade 
Klee Products Co, 58 N.W 2d 92.3. 
336 Mich 564 

Where loss not shown 

In action for c<mvcrsion of throe 
stamping" dies, wheic thorp wa.'' no 
showaiff of lo.s', ocea.si<ined to plain- 
titt by the wrongful withholding of 
two of the dies, no damages would ho 
awarded therefor on condition how¬ 
ever of their actual return to plain¬ 
tiff —^Even-Heat Co. v, Wado Elec. 
Products Co , supra. 

99. Mass.—E. fCronman, Inc., v. 
Bunn Bros., 163 N.B, 711, 265 Mass. 
'549. 

65 CJ. p 135 note 15. 

1. Tex—Myatt v Elliott, Civ App., 
143 S.W.2d 205, error dismissed, 
judgment correct. 


Va—Corpus Juris cited in Stralov 
V Fi.shor. 10 yE2d 551. 553, 17C 
Va 163 

6,>5 <’.r p I3f> note 16 

2. N y —^Wallingford v Kaiser, 96 

NVS 9hl. no Applnv. 503, af- 
ftrmod 84 N 15. 29.'-». 191 NY 392. 
123 Am.S.n 600, 1'5 LH.A.NS., 

1120 

65 nj p 136 noto 17. 

Moasuro of damages again.st oarrlor 
ftjT goods in transit see Camera 

5 264 

3. Wis. —Ijinker v. Batavian Nat 
Bank of l.a Oo.sac, 12 NW2d 721, 
241 Wis. 459, rehearing denied 1*1 
N\V2d 496. 244 Wi.s 459—Topzsint 
V. KoshP, 9 NW2d 136, 242 WIfr 
585. 

4. ^>kl—Wilson V. Hitkey, 97 P 2d 

561, 186()kl 324. 

5. B-S.—^Plaok V Baumor, CCA Pa., 
121 F 2d 676—Arizona Power Corp. 
V. Smith, C,CAAtIz., 119 F 2d 888 
—Wynne v. McCarthy, C.C.A.Okl, 
97 r 2d 964—Twohig v. Lawrence 

! Warehouse Co., D.C.Iowa, 118 P 
Supp. 322—^Joseph Turk Mfg. Co 
V. Singer Steel Co.. D.COhlo. Ill 
F.Supp 485—In re Franklin Saving 

6 Loan Co.. D.C,Tenn.. 34 P Supp 
585. 

Ala.—^Indu.strial Sav. Bank v. Orecn- 
wald. 1.58 So 734, 229 Ala. 629 
Cal.—Woodbine v Van Horn, 173 

645 


P 3d 17, 29 ChI 2d 9r)--Flptchor AvJ- 
nt»>n Corp v. I.andia Mfg Co, 214 
T' 2d 400, 95 Cal App 2d 905—Chat- 
tcrlnn V Bot>ne, 185 P 2d 610, 81 
Cal App 2d 913 

Conn — MHvMoai*r Sales Co v. Kava- 
lier. 6 A 2(1 326, 125 Conn 452. 

Del—^l\'yiidhHrn. Ino v Wilmington 

, Tru.st t\>. 59 A 2d 4.56. Terry 324. 

Ill—Thom.son v Pollack. 63 N E 2d 

j 737, 322 111 App 73—^A. A, Excavat¬ 
ing Co. V. Fir.st ITnited Finance 

^ Corporation, 62 N E 2<i 837. 321 

III App. .309—National Bond, etc., 
V, Zakoa, 230 III App. fi()8 

Ind—Hardy v. Heoter, 95 N.E,2d 682, 
120 Ind.Ai>p.2d 711. 

Kan—Winger.son v. Tucker, 26.6 P. 
2d 842. 175 Kan. 538. 

Ky—Lane v. Rowland, 175 S W.2d 
1000, 295 Ky. 868—l)avi,s v. Kent- 
land Coal & Coke Co., 67 S W.2d 
542, 247 Ky. 642—Commercial Cred¬ 
it (Vi. V. Cooper, 65 S.W.2d 381. 
246 Ky 613. 

Me—^Bartlett v, Newton, 92 A.2d 611 
—Sanborn v. Matthews, 41 A 2d 
704, 141 Me. 213—.leffory v. Shee¬ 
han, 194 A. 643, 13'6 Mo 246. 

Md.—Saunders v. Mullinix, 72 A.2d 
720, 195 Md. 235. 

Mass.—Manhattan Clothing Co. v. 
Coldberg, 78 N.E.2d 1. 322 Mass. 
472—Colclla v. Essex (\tunty Ac¬ 
ceptance Corporation, 192 N E. 622, 
228 Mass. 221—^Lawyers’ Mortg. 
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number of states have adhered to this rule despite 
the fact that the property is subject to subsequent 
fluctuations in value,* although in such circum¬ 
stances departures have been made in many juris¬ 
dictions.'^ Under statutes so providing, plaintiff is 
often allowed to elect between the value at the time 
of the conversion with interest, or the highest value 
from the time of the conversion up to the time of 
the trial, without interest, where the action has been 
prosecuted with reasonable diligence;* and in a 
few jurisdictions if there has been a fluctuation in 
value subsequent to the conversion the jury may, in 
their discretion, fix the damages at the highest value 


89 C.J.S. 

betweeft the time of the conversion and the time of 
trial.® 

According to other cases, if the property con¬ 
verted is by nature a thing of fluctuating value, 
and the value increases after the conversion, plain¬ 
tiff may have as his damages the highest value be¬ 
tween the time of the conversion and the time of 
trial but this latter rule has received several 
qualifications or modifications, some cases stating 
that the action must have been prosecuted with rea¬ 
sonable diligence,'ll others holding that the time 
within which the highest market value can be taken 
is limited to a reasonable time after the conver¬ 
sion,1* and still others that it is the highest inter- 


Inv. Corporation of Boston v. Par¬ 
amount Laundries. 191 K.E. S98, | 
287 MasB. 367. 

Mins—Lancaster v. Jordan Auto Go., 
187 So 636. 186 MI.sh. 630—ISkre- 
mrtta v. Clark, 177 Sa 11, 180 
Miss. 21—Bank of Forest v. Capi¬ 
tal Nat. Bonk. 169 So. 193, 17G 
Mlsa. 1G3. 

M*o—'Pontz V. Nelson, 185 S.'W.2d 397, 
234 Mo.App. lots—Roll v. Fidelity 
Nat Bonk & Trust Co. of Kansas 
City, App., 116 .S,W.2d 148. 

Mont.—Sorensen v Jacobson, 232 P. 
2d 832, 125 Mont 148. 2G A L U.2d 
1184—First Nat. Dank v. Pemno, 
33 P2d 997. 97 Mont 262. 

N.H.—J. Caron Enturprisea v 
Stato Operating Co., 178 A. GC6, 87 
N.H. 371. 

N.J.—^I^'flodman v. GulTantl, 69 A.2d 
1, 187 N.J.Law 195—Arnold v 

Hamilton Inv. Co.. 38 A 2d 11K, 132 
N.J.Law 10, anirmed 40 A.2d 619, 
132 N.J.l^w 419 

N.Y.—Jones v. National Chautauqua 
County Bank of Jamestown, 74 N. 
y.S.2d 498. 272 App.Div, 621—Ger¬ 
man V. .Sncdck«>r, 13 N Y.ij.2d 237. 
267 App.niv. fifld, rcnrKiimont de¬ 
nied li N.T.SCd 1012, 2.'!« Apr* Liv. 
708. iUnmicd 24 N.E.3d 492. 281 N. 
Y 832 

Or.—^Abrams v. Rushlight, 69 P.2d 
lOGS. 167 Or. 53. Ill A.L It 1292. 

Pa—Foley v AVassennan, 179 A. 695, 
319 1*0. 420—lUlton v. Koulh Bclh- 
Ifhcm Browing Co., Coin.1’1., 20 

North Co. 216. 

Itl.—National Cash Register Co. v, | 
Underwood, 186 A. 909, 66 R.I. 379 
—Selir.nian v. Russo, 170 A. 7h8. 

Tenn —Clark v. Simpson, 1 Tenn.App. 
897. 

Tex.—Lloyds America v. El Paso- 
Hudspeth Counties Road Dlst of 
Texas. Civ App., 107 S.W.2d 1008, 
error refused—Security State Bonk 
of Tahoka v. Rplnnlcr, Clv.App., 78 
fl.W.2d 276—Neyland v. Brainmer, 
Clv.App., 78 S.\Y.2d «S4, error dis¬ 
missed. 

Utah.—Hayornft v. Adam.q, 24 P.2d 
1110, 82 Utah 347—Columbia Trust 


Co V Formers' & Merchants' Bank, 
22 P.2d 164. 82 Utah 117. 

Wash—^Ansllne v. McWilliams, 163 
P.2d 816, 24 WaAh.2d 230—Junkin 
V. Anderson, 120 P.2d 648. 12 Wawh 
2d 68. opinion supplemented 123 P 
2d 769, 12 WaBh.2d 68—Watkins 
V. Siler Logging Co, 136 P.2d 315, 
9 Wash. 2d 703—^Porks v. TaJcima 
Valley Production Credit Ass'n, 78 
]'2d 362, 194 Wash 380 
WiH.— Corpns Jnrls cited in Traeger 
V. Sperberg, 41 N.W.2d 214. 216, 
266 Wis 330—Linker v. Batavian 
Nat. Bonk of La Crosse, 12 N W 2d 
721. 244 Wis. 469. rehearing de¬ 
nied 14 N.\V.2d 496. 244 Wis 469— 
Tiipzant v Kosho, 9 N.W.2d 136, 
2-12 Wis 685. 

66 C.J. p 136 note 18—42 C.J. p 754 
notoa 16, 18 —26 C.J. p 398 note 6. J 

Conversion tiy seller after passage of 
title 

Tin. general rule that value of 
propel ty at time of conversion fixes 
uiiiount of recovery for conversion is 
iliappllcnble, where title has passed 
to pun baser who has not paid pur- 
<h,u«e pruc, and seller, before deliv¬ 
ery, ronvcrlF property sold to his own 
use—Wilson Motor Co. v Lamping 
Motors, 78 P.2d 669. 194 Wash. 416 

6. Colo—^Borkhausen v. Bulkley, 11 
r2d 220. 90 Colo. 658. 

65 C J. p 138 note 19. 

7. Ala—Industrial Sav. Bank v 
Grccnwald. 158 So. 734, 229 Ala 
629. 

, Okl.—<Tuiinplln Refining Co. v. Alad- ] 
din l\*troleum Oorp., 238 P.2d 827, 

I 206 Okl. 624. 

8. Okl—Champlln Refining Co. v. 
Aladdin Petroleum Corp., supra— 
Miller V. Tidal Oil Co., 17 P.M 967, 
161 Okl. 156, 87 A.L.R. 811. 

65 C.J. p 138 note 21. 

Delay held not reasonaUe dlUgenee 
Okl —^Miller v. Tidal OH Oo.. supra. 

The term ''trial" means the trial 
whleh IS the final determination of 
the case and the final disposition of 
the controversy on the facts.—^Kvome 
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|v. Farmers Co-op. Elevator Co. of 
.Simcoe, 281 N.W. 62, 68 N.D. 439. 

9. Ala—Industrial Sav. Bank v. 
Greenwald, 168 So. 784, 229 Ala. 
529. 

66 aj. p 139 note 22. 

10. Tex.—Security State Bank ▼. 
Splnnler. Civ.App., 65 S.W.2d 128, 
error dismissed. 

66 CJ. p 189 nulc 23—^25 C.J. p 898 
notes 6, 7. 
wnifnl oonvaraioa 

Tex.—^Agricultural Bond & Credit 
I Corponuion v. Shepherd, Civ.App.. 

I 69 S.W.2d 218. 

11. Cal —Friedman v. Renz, 87 P.2d 
386, 31 Ca1.App.2d 71. 

NY—Romalne v. Von Allen, 26 N.Y. 
809—Wilson v. Mathews, 24 Barb 
295—Mitchell V. Colonial Trust Co., 
41 N.y.S.2d 662. 

18. Tenn —Clark v. Simpson, 1 Tenn. 
App. 397. 

65 CJ. p 139 note 25—25 CJ. p 898 
note B. 

In Pennsylvania 

(1) The statute, providing that 
damagcH for conversion of property 
shall be limited to difference bet'W'een 
proceeds of conversion and such 
hiqher value os property may have 
reaehed within reasonable tune after 
notice of conversion, has been con¬ 
strued to allow recovery of highest 
value between date of conversion and 
reasonable time after notice thereof, 
and not to prevent recovery of value 
at date of conversion, since the stat¬ 
ute merely limits recovery of damag¬ 
es in excess of value at date of con¬ 
version.—^I'^oley V. WoBserman, 179 
A. 596. 319 Pa. 420. 

(2> Under earlier decisions plain¬ 
tiff was entitled to the highest value 
between the time of conversion and 
the time of trial.—Ijoarock v. I'axson, 
57 A. 1097, 208 Pa. 602—Bank of 
Montgomery v. Reese, 26 Pa. 143. 
lataatioa of parties to he eoaaldered 
Where it was the intention of the 
parties to sell the property at a defi¬ 
nite time, or price, that intention 
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mediate value, between the time of the conversion 
and a reasonable time after notice thereof within 
which to enable the owner to replace the property, 
which is to be taken as the measure of damagcs.^3 

Where the taking- is willful and without color of 
right,or is willful, intentional, or the result of 
culpable negligence,!^ the measure of recovery has 
been held to be the value of the property at the 
time demand is made for its return, or its highest 
market value between the date of conversion and the 
filing of suit for damages and where propiTty 
has been obtained by fraud, plaintiff may recover 
its value at the time of the conversion, or its value 
at any time prior to the trial of the cause'll In a 
statute providing that the inedsurc of damages 
should be the highest market value between the 
conversion and the vet diet, the term “verdict” in¬ 
cludes findings of a court trying a case without a 
jury,and refers to that verdict which finally de¬ 
cides the case.!® 

Replacement of property by plaintiff. Although 
the situation is one where ordinarily plaintiff would 
be entitled to highest value until time of trial, if 
plaintiff during the intermediate period replaces the 
property at less than the liigliest price, he will 
be limited to the price paid.®® 

§ 169. -Increased Value Due to Ex¬ 

penditure of Converter 

Under the majority rule, where the property has been 
enhanced by labor or expenditure of the converter, the 


plaintiff may recover such enhanced value, without deduc* 
tion for the defendant’s labor or expense where the con* 
version was willful or intentional, but not where It was 
In good faith or under a bona fide claim of right. 

Under the majority rule, where the property has 
been enhanced in value by labor or expenditure of 
the converter, plaintiff may recover such enhanced 
value, without deduction for defendant’s labor or 
expense, where the conversion was willful or inten¬ 
tional,®! hut not where it was in good faith or un¬ 
der a bona fide claim of right.®® Some courts, how¬ 
ever, unqualifiedly deny recovery for any enhance¬ 
ment in value due to act or expenditure of defend¬ 
ant after the conversion,®® while a few other cases 
have gone to the opposite extreme and allowed re¬ 
covery for such an enhancement in value, existing 
at any time plaintiff might have recovered the prop¬ 
erty in specie, irrespective of the good faith of 
defendant ®4 If defendant has innocently pur¬ 
chased from the original converter, defendant is 
entitled to de<luctions for such enhancement in value 
as he himself has added to the property;®® and as 
to cnliancenients made by the original converter de¬ 
fendant IS entitled to a deduction if the original 
conversion vv.is innocent and without bad faith,®® 
but not if the original conversion was willful.®’! 

§ 170. Damages Other than, or in Addition 
to, Value of Property 

While some cases limit recovery strictly to the value 
of the converted property with interest, as a general 
rule, if special damages are pleaded and proved, the 


should be considered In determining 
the time wlihln which to limit the In¬ 
quiry as to the market price of the 
property converted—Scott v. ling¬ 
ers, 31 NY. 676, 4 Abb.Dec. 157— 
25 C.J. p 398 note 9. 

13. Tenn.—^Dysort v. Hamilton, 111 
Tenn.App 43—Clark v. Simpson, 11 
Tenn.App. 397 

65 C.J. p 139 note 26. | 

14. Minn.—Thoen v. First Nat. Bank, 
271 N.W. Ill, 199 Minn. 47. 

16. Tex.—(Bayle v. Norris, Civ.App., 
134 S.W. 767. 

16. Tex.—Cochran r. Wool Growers 
Central Storage Co., 166 S.W.2d 91)4, 
140 Tex. 184—De Shazo v. Wool 
Growers Central Storage Co., 163 
S.W.2d 401, 139 Tex. 143. 

17. Tex.—Witllff V. Spreen, 112 S.W. 
98. 61 Tex.Civ.Apip. 64-4. 

18. N.D.—^Kvame v. Farmers Co-op. 
Elevator Co of Simcoe, 281 N.W. 
62. €8 N.D. 439. 

19. N.D.—^Kvame v. Farmers Co-op. 
Elevator Co. of Slmooe, supra. 

30. Tex—^Burmarsal Oo. v. Lake, 
Clv.App.. 272 S.W. 682. 


21. U.S —Corpus Juris cited in The 
J Oswald lioyd, D C Mich., 63 F. 
Supp lOj, 10,^. 

Alu —Siniinon.s v. Cochran, 41 So.2d 
579, 252 Ala 461. 

Vt—^I’arker v. Cone, 168 A. 715, 105 
Vt 426 

65 C.J p 140 note 29 

Acquisition of title by additions and 
changes by trespasser see Acces¬ 
sion 8 6. 

Damages where property attached to 
realty is enhanced see infra 8 

22. U.S— Corpus Juris cited in The 
J, Oswald Boyd, D.C.Mich,, 53 F 
Supp, 103, 10'5. 

Mass.—^Loring v. Baker, 106 N.E 2d 
434, 329 Mass. 63. 

Mo,—Corpus Juris cited lu Adams v. 
Adams, 177 S.W.2d 483, 484. 

Tex.—Martin v. Grogan-Cochran 
Lumber Co., Civ.App., 176 S.W.2d 
780. 

65 C.J. p 140 note 30. 

23. Colo.—Omaha, etc.. Smelting, 

etc., Co. V. Tabor, 21 P. 925, 13 Colo 
41, 1C AmSTl. 186. 6 LK.A. 23G, 

65 C.J. p HO note 31. 
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24. Del.—Harris v. Goslln, 3 Del. 
310. 

65 C.J. p 141 note 32. 

25. ITS—-The J, Oswald Boyd, D.C. 
Mich , 53 F.Supp, 103. 

65 C.J. p 141 note 33. 

26. Wash.—Watkins V. Siler Log¬ 
ging Co., 116 P.2d 316, 9 Wash 2d 
703. 

66 C.J. p 141 note 34. 

27. U.S—The J. Oswald Boyd, D.C. 
Mich, 53 FSupp. 103. 

Wasli—Watkins v. Siler Logging Co., 
Ilf. l’ 2 d .715. 9 Wash.2d 703. 

66 C J p J41 note 36. 

Time and place of conversion 

In landowner’s action for conver¬ 
sion of logs against boom company 
and logging company which convert¬ 
ed logs after original conversion by 
logger, time and place of conversion 
were e.stablished by determining 
when and where defendants asserted 
dominion over logs and disposed of 
them by sale to landowner’s preju¬ 
dice—Watkins v. Siler Logging Co., 
supra. 
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plaintiff may raeover for all Injuries or losses sustained 
as a direct and proximate result of the conversion. 

While some cases display a tendency to limit re¬ 
covery strictly to the value of the converted prop¬ 
erty with interest,28 as a general rule, if the special 
damages are pleaded and provt'd, plaintiff may re¬ 
cover in trover for all injuries or losses that he 
has sustained as a direct and proximate result of 
the conversion btil there can he no recovery fur 
losses or injuries which are too remote and uncer¬ 
tain,or which plaintiff could have avoided by the 
exercise of ordinary diligence.81 In an actum for 
conversion, the buyer’s admission of the stller’s title 
to the goods, taken by the seller from the buyer’s 
store after forcible entry, precludes the buyer from 


claiming damages to his credit and rcputation.82 

§ 171. -Interest 

Except In cases where a value higher than that 
existing at the time of the conversion is allowed as the 
measure of damages, it ts usually held that a sum equal 
to the legal rate of interest on the value of the property 
from the time of conversion to the time the verdict is 
rendered is a recoverable element of damages. 

Except in cases where a value higher than that 
existing at the time of the Conversion is allowed as 
the measure of damages,28 jt is usually held that a 
sum equal to the legal rate of interest on the value 
of the property from the time of the conversion to 
the tunc the verdict is rendered,8^ or to the date of 
the judgment,8^ is a recoverable element of dam- 


RR. Kan—Trapani v Universul 

Credit Co., 100 I*.2d 735, 151 Kan I 
715. 

65 C.J, p 141 note 38. 

Rd. U.S—Petroleum Products Corp 
V. ftklar. T>C.h&.. 87 F.Supp 715 
Utah.—Lllenquist v Utah State Nat 
Bank. 100 P.2d 186, 99 Utah 1C3. 
6BCJ. p 141 note 39. 

Necessity of alleging apcclul damag¬ 
es see supra § 103. 

30- N.C—Bowen v. Hams, 69 .S.E. 
1044, 146 N C. 385, 

66 C J, p 141 note 40 
Samagss not ceooverahls 

In action «if trover and convension 
by liuyer timber ngtunst sollor of 
timber who wold a portion of the 
timber to a third pi-rMoii, evidence 
that the buyer built roadh on the .sell¬ 
er's lands in order to remove the 
timber purcha.seil by the buyer, was 
adrnlHSitilc only to show that tlmlior 
product.s WITC a<’<-cSHible to the liiiir- 
ket, fur purpose ol showing the value 
of the timber, and bux-r could not 
recover for the eo.st of building the 
roads utid nl.so reaUze on the iiierea-se 
in value of tlie timber products as 
re.sull of construction of tin* roads* - 
Straley v. Pi.sher. 10 S K 2d 551. 176 
Va 163. 

31. N.C,—Sledfie v. Reid. 73 NC 4 10. 
Wash.—C’annoii v Oregon Midi he 

IMow Co., 1U7 P. 39, 115 Wash 273. 

32. Tex—Askey v Oliver <Tiilled 

I'low Woiks, Civ App , 57 2d 

210, error dismissed 

33. NY—Ka\tinaugh v. Mclnt>ie, 
133 N Y M 1,79, 74 Aliae 222, of- 
hrmed I.’!.'; N Y..S 1120. 1.51 App 
Div. 910, allhmed 104 N E. 135, 210 
N Y. 175. 

66 C.J. p 142 note 43. 

34. U.S.—Plaek V. Baumer, C.C.A, 
Pa., 121 R2d 676—Kap.senuilis v 
Taylor, CCA Oki. 112 F 2d 406— 
Wynne v. McCarthy. C.O A Okl, 97 
F.2d 964—CJorpus Jitrls cited la 
American Surety Co. of New York 
V. First Nat Bank in West Union, 


DCW.Va.. 67 F.Supp 365. 368, af* 
Armed. C.C.A., 148 F 2d 654 

t'al—Woodbine v. Van Horn, 173 P 
2d 17, 29 Cal 2d 95—Fletcher Avia¬ 
tion Corp V. Landi.s Mfg Co„ 214 
P 2d 400. 95 Cal.App 2d 90(!—4"hat- 
teiton V. Boone, 185 P 2d 610, 81 
Cal App 2d 913—Betzer v Olney, 67 
r2d 1376, 14 CttlAi)p2d 63. 

Idaho.—Ula<k v Darrah, 233 P.2d 
416, 71 Idaho 404 

Ill—ThompHun v. Pollack, 62 N E 2d 
737. 322 III App 73—A A Excavat¬ 
ing Co V First United Finance 
Corporation, 62 N.E 2d 837, 321 Ill 
App 309. 

Kan —Oorpiis juris cited Iji Trapani 
V. Universal Credit Co., 100 P 2(1 
735, 740. 151 Kan 715 

Ky —Lane v itowland, 176 S W 2il 
1000, 295 Ky 868—Davia v. Kent- 
land (’oal & Coke Co., 67 S.W 2d 
612, 247 Ky. 612. 

La—-A. B C Oil Uuiner &. Heating 
Co V T'alrner, App. 28 So 2d 4(i2 
- Edwards V. Alax Tlueme Chevro¬ 
let . App. 191 So 5i:9—^Bry.son 
V Bates-Crumley l^hevrolet Co. 
App, 166 So. 879, Set aside on oth¬ 
er grounds 171 So (!06. 

Ale—Bartlett v Newton. 92 A,2d 611 
-—Sanborn v. Alalthi'ws, 41 A 2d 
701, HI Mo. 21,3—Jeffery v. Shee¬ 
han. 191 A. 543, 135 Me. 246 

ATd‘launders v. Mulhnix, 72 A 2d 
720, 106 Md 236 

Mass—Lawyers' Morlg. Inv Corpo¬ 
ration of Boston V. Paramount 
I.aundrie.s, 191 NE 398, 287 AlasS. 
3,57. 

Alont —Sorensen v .lueobson, 232 P 
2d 332. 125 Mont 118. 26 A L R 2d 
lis<; —tJalbreath v. Armstrong. 193 
P 2d 030, 121 Mont. 38 1 —First Nat 
Bank v J’errine. 33 P.2d 997, 97 
Alont 262. 

N H —E J. Caron Entorprise.s v 
Slate Operating Co, 179 A. 665, 85 
N II 371 

N J —Friedman v Ouffantl, 59 A.2d 
1, 137 N.J Law 195—Arnold v Ham¬ 
ilton Inv. Oo, 38 A 2d 118. 132 N 
J Law 10, affirmed 40 A 2d 64 9, 132 
N J.Law 419. 


t)hlo—Morri,s v. Pearl Street Auction 
Co.. 22 N.E.2d 740, 61 Ohio App 
452. 

Okl.—Billy V, Le Flore County Gas 
& Electric Co.. 26 P.2d 149. 166 
Okl 1,30. 

Or—Abrams v. Huahlight, 69 P.2d 
1063. 167 Or 53, 111 A L R. 1292 
Tex.—Scott V. Doggett, Civ.App , 226 
S W 2d 183, refused no reversible 
error—General Motors Acceptance 
Corp V. Boyd, Civ.App, 120 SW 
2d 484—Lloyds America v. El Paso- 
Hud.speth Counties Hoad Pl.st of 
Texas, Civ.App, 107 S.W 2d 1008, 
error refused. 

Wash—Watkins v Siler Logging Co., 
116 P2d 315, 9 Wash.2d 703. 

Wis—Corpus Juris cited la Traeger 
V Sperberg, 41 N.W.2d 214, 21C, 
260 Wis. 330. 

65 C J. p 142 note 44. 

Blection by plaintiff 
In ai tu>n for lonveraion of per.sonnl 
property, upon judgment rendi'red jri 
his favor, plaantilf eould properly 
elect to have Interest allowed on llie 
property from date of conversion, 
even though value of the property 
is in dispute or amount of property 
eonvtrtud is to be determined by the 
court or jury; but under statute in¬ 
terest on special damages would run 
from time of verdict.—G-tlbrealh v, 
Armstrong, 193 P.2d 630. 121 Alont. 
387. 

laterest ou Judgment 

In suit for conversion agaln.st le.s- 
see of pipe and purehii.ser from les¬ 
see, Interest on judgmint against 
purcha.ser would he awarded from 
date suit was instituted against him, 
—Callihan v White, 'Tex.Civ.App , 139 
S W.2d 129. 

35. N H —E. J. Caron Enterprises v. 
State Operating Co, 179 A 665. 87 
N H. 371—^Johnson v. Farr, 60 N. 
11 426 

On rbriew 

On reversal of final decree fixing 
certain sums found due Intel est on 
amount.s found due by reviewing 
ccuri sihould be brought down to date 
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age, although in some states recovery of interest 
from the time of the conversion is denied if the 
damages are of an unliquidated nature.36 Accord¬ 
ing to some authorities the allowance or refusal of 
interest from the date of the conversion, as an item 
of damage, is a matter within the discretion of the 
jury;37 but there arc others which hold that the 
interest is a ncccs.sary part of a complete indemnity 
to which plaintiff is entitled as a matter of legal 
right,38 Where defendant has innocently purchased 
the property from the original or willful converter 
it has been held that interest runs not from the date 
of the conversion but from the date that demand 
has been made by plaintiff. 

§ 172. - Detention or Loss of Use 

Generally, where the value of the property is recov¬ 
erable, the plaintiff is Innited to that sum with interest 
and cannot recover anything for the value of the use of 
the property during the period he was deprived of It; 
but there are authorities which allow the plaintiff com¬ 
pensation for the use or detention of the property. 

As a general rule, where the value of the property 
is recoverable, plaintiff is limited to that sum with 
interest and may recover nothing for the value of 
the use of the property during the period he was de¬ 
prived of it.^® However, it has been held proper 
to allow plaintiff compensation for the use or deten¬ 
tion of the property where this is necessary com¬ 


pletely to indemnify plaintiff for the natural and 
probable consequences of defendant’s wrong but 
such compensation is not allowable where the loss 
of use did not result iii damage.'^^ Where plaintiff 
has regained the property, it is sometimes held that 
the value of the use of the property, during the 
period intervening between its conversion and its 
return, is to be allowed as an element of damages.^® 

If plaintiff has only a special interest entitling him 
to use the property for a specified period his dam¬ 
ages recoverable against the general owner are the 
value of the use of the property during the residue 
of the period he was entitled to use it.^^ If plain¬ 
tiff recovers for the usable value of the property he 
cannot for depreciation covering the same peri¬ 
od of tiinc,^6 or interest, since recovery for use 
takes the place of interest.^® 

§ 173. - Increase of, or Dividends or In¬ 

terest on. Converted Property 

While there may be a recovery for the value of In¬ 
creases which take place prior to the conversion, it is 
usually held that there can be no such recovery for In¬ 
creases which take place after the conversion. 

While there may he a recovery for the value of 
increases winch have conic into existence before the 
conversion, and have been converted with the prop¬ 
erty,^It IS usu.illy held that there can be no rc- 


of new final decroe—Dow v. Brook- 
lino Trust Co, 31 N.B.2d 13. 308 
Mass 90 

36. Wash—B & B. Buildlnff Mate¬ 
rial Co V. Winston Bros, Co., 290 
P. 839, 158 Wash. 130. 

65 C J. p 143 note 45. 

Refusal of interest held not aa abuse 
of disoretlou 

In a suit for value of securities 
showing that the damages wero un¬ 
liquidated and in di.sputc, where then» 
was considerable delay in bringing 
the action to trial, the court did not 
abuse its discretion in refusing to 
allow Interest prior to the deert*e — 
City of Fort Worth v. McCamey, C. 
C.A Tex, 93 P 2d 964, certiorari de¬ 
nied 68 set. 1041, 304 U.S. 671, 82 
L-Ed. 1535. 

37. Mo.—Kemper Mill & Elevator 
Co. V. Hines, 239 S.W. 803, 293 Mo. 

66 C.J. p 143 note 46. * 

38. N.Y—^American Costype Corn. v. 
Niles-Bement-Pond Co., 29 N.V.S 
2d 888, 177 Misc. 13, reversed on 
other grounds 42 N.Y S 2d 638, 266 
App Dlv 557, rearguinent denied 
44 N.YS.2d 263. 266 App.Div 919 
—Keilson v City of New York, 126 
N y.S 2d 606. 

65 C J p 143 note 4 7, 


la abveaoe of conversion 

Where defendant, appealing from 
judgment, delivered to plalntifl a cer¬ 
tified cheek, pursuant to agreenieni, 
in lieu of undertaking to slay exe¬ 
cution. and plaintiff ca-ahed cheek 
and kept proi’ceds m safe deposit box, 
and where defendant paid am<»unt to 
which judgment was reduced b> <’ourt 
of appeals, plaintifT was not linbli* for 
intpre.st on the deposit on theory that 
the cashing of check constituted con¬ 
version.—^Woollard v. ShnlTcr Stores 
I Co., 1 N Y.S.2d 464, 253 App.Div. 8.'i6 

39. U S —^Union Naval Stores Co, v 
United States, Ala., 202 P. 491, 123 

I C.C.A. 1. ofTlrmed 36 S.Ct. 308, 24 0 

U. S. 284, 60 LEd 644 

40. Ohio —Colonial Finance Co. v 
Bear. 189 N.E. 673, 46 Ohio App 
498 

66 C.J. p 143 note 49. 

41. Idaho— Corpus Juris cited ia 

Sacconiano v North Idaho Shingle 
Co, 252 P.2d 618, 522, 73 Idaho 
284. 

L»a—Craddock v. Jones, App., 143 So. 
529. 

TeK—Mintcr v Sparks, Clv.App , 246 
S W 2d 954, error refused no re¬ 
versible* error— Corpus Juris cited 
ia Done Star Finance Corporation 

V. Davi.s, Civ App, 77 S.W 2d 711, 
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715—Universal Credit Co v. Wyatt, 
('IV App , 66 S W 2d 487. 

Wash—Dunn v. Guaranty Inv. Co, 
42 J’2d 434, 181 Wash 246. 

66 C J p 143 note 60 

Use of motor vehicle 

Or—Williams v. International Har- 
vc.stcr Co, 141 r.2d 837, 172 Or. 
270 

6.6 C J. p 143 note 60 [a], 

42. La—^Debouo v. Glllman. App, 2 
So,2d 690—Carso v. Crala, App, 146 
So 760 

Ti \—Hankey v. Employer’s Cos Co.. 
Civ App, 176 SW.2d 357 

43. Ala—Electric Lighting Co. v. 
Bust, 31 So 486, 1.U Ala. 484, 

65 C.J. p 144 note 61, 

44. Vt.—-Ilukok V. Buck, 22 Vt. 149. 

45. NY—Mftiroevey v. New York 
Cent. B Co, 256 N.T.S. 211, 143 
Misc 519. 

46. N.Y—American Castype t'orp v. 

I Nilas-Bement-Pond Co., 29 N.Y.S. 

2d 888, 177 Misc. 13, reversed on 
other grounds 42 N.Y.S.2d 638, 266 
AppDiv. 657, reargument denied 
44 N.y.S.2d 263, 26C App.Div. 949. 

47. US—^Arkansas Valley I^and, 
etc , Co. V, Mann, Colo , 9 S.Ct. 458, 
130 U.S. 69, 32 L.Ed. 851. 
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covery for increases which have come into existence 
after the conversion has taken place.^® Thus, there 
can be no recovery for the value of wool which has 
been sheared from sheep previously converted."*® 
However, it has been held, that if the converter de¬ 
prives the true owner of a race horse and enters the 
horse in races from which he collects purses, the 
money so collected would belong to the true owner, 
less amounts deductible for expenses incurred in 
caring for the horse.^® Accumulated dividends 
earned prior to the date of the conversion of stock 
are proper elements of damage and, where plain¬ 
tiff has been awarded the highest intermediate value, 
in a jurisdiction allowing such recovery, he is also 
entitled to all dividends earned by the stock down to 
the time the value is fixed by the jury;^^ it has 
been held that there can be no recovery for divi¬ 
dends earned after the date of the conversion,^3 
although there is authority to the effect that there 
can be recovery for interest which defendant has 
collected on a promissory note after its conver¬ 
sion.^* 

§ 174 . - Expenses of Pursuing or Recov¬ 

ering Property 

As a fleneral rule, reasonable and necessary expenses 
Incurred in recovering the property are a proper element 
of damage. 

As a general rule, reasonable and necessary ex¬ 
penses incurred in recovering the property arc a 
proper element of damage and this rule applies 
although the defendant is one who innocently acted 
as agent for the original converter in selling the 
property to third persons but for expenses which 
have been incurred solely because of the acts of the 


original converter there can be no recovery from 
an innocent purchaser of the property.^'^ Accord¬ 
ing to some cases, expenses incurred in searching 
for or pursuing the property are a recoverable ele¬ 
ment of damage although they have not resulted 
in a recovery of the property by plaintiff but 
as to this there is also authority to the contrary.^® 
Expenses incurred in having defendant arrested, 
after plaintiff discovers the theft of his property, 
are not necessary to recovery of the property and 
are not recoverable items of damage.^® 

§ 175. - Attorney’s Fees and Costs and 

Expenses of Suit 

As a general rule the plaintiff Is not entitled to re¬ 
cover, in addition to the regularly taxable costs, tor 
attorney's fees or other expenses involved in the prose¬ 
cution of the instant action, except as provided for by 
statute. 

As a general rule plaintiff is not entitled to re¬ 
cover, in addition to the regularly taxable costs, 
for attorney’s fees^i or other expenses involved in 
the prosecution of the in.stant action against the 
defendant,except as provided for by statute.c^ 
Attorney’s fees which do not grow out of the instant 
suit against defendant, but have been incurred in 
litigation against a third person for the recovery 
of the property, may properly be considered as ele¬ 
ments of damage;^* and where plaintiff has a 
security interest in the converted property to secure 
not only the principal debt, but also attorney’s fees 
incurred in collecting the debt, the attorney’s fees 
may be added to the principal debt as the amount of 
plaintiff’s recovery if the total does not exceed the 
value of the property.®^ 


48. Utah.—MadHon v. Madaon. 209 
P. 132, 72 Utah 9G. 

65 C J, P 144 note 56. 

49. Utah.—Madsen v. Madsen, su¬ 
pra. 

50. Md —RowaJi V. State, to Use of 
Grove, 191 A. 244, 172 Md. 190. 

51. U S.—Clarke v. Eureka County 
Bank, C.C.Nev., 123 F. 922. affirmed 
130 F. 325, 64 C.C A 671, certiorari 
denied 25 S.Ct. 788. 195 U.S. 631, 49 
LEd. 363. 

Ind.—Citizens’ St. R Co. v. Roiibins, 
42 N.E. 916, 43 N.E. 649, 144 Ind. 
671. 

62. Iowa—Doyle v. Burns, 99 N.W. 
195. 123 lowu 4 88 

Mich.—^Hubbell v. Blandy, 49 N.W. 
602, 87 Mich, 209, 24 Am.S.R 154. 

63. Ind.—Citizen.^' St, R Co, v. Rob¬ 
bins, 42 N.E. 916, 43 N.E. 649, 144 
Ind. 671, 

66 C.J. p 144 note 60. 


54. Neb.—Halbert v. Rosenbalm, 68 
N W 022. 4 9 Neb. 498 

55. U S —Petroleum Products Corp. 
V. SkUir. DCEa, 87 F Supp 715. 

Cal —^Woodbine v. Van Horn, 173 P. 
2d 17, 29 Cal.2d 95—Viiier v. Un- 
trecht, 158 P.2d 3, 26 Cal.2d 261— 
Horrniday v Hornadav, 213 P.2d 
91, 9.5 Cal App 2d 384—Chutterton 
V, Boone, 185 I’.2d 610, 81 Cal.App. 
2d 943, 

(1.5 U .1. p 144 note 63. 

Attorneys’ fees see infra d 176. 

56. Mo—Laughlin v Barne.s, 76 Mo. 
App. 2f>8. 

65 C.J. p 145 note 64. 

57. Ala—Renfro v. Huffhes, 69 Ala. 
581. 

65 C.J. p 145 note 66. 

58. Wi.s—Parroski v. Goldberg, 60 
N.W. 191, 80 Wis 339. 

66 C J. p 145 note 66. 

59. Arlz.—Jones v. Stanley, 233 P. 
598, 27 Ariz. 381. 

66 C.J. p 145 note 67. 
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60. La—Craddock v. Jones, APP.. 
143 So. 529. 

61. Cal.—Vmer v. Untrecht, 158 P. 
2d 3, 26 Cal 2d 261—^Ilornaday v. 
Hornaday, 213 P 2d 91, 96 Cal.App, 
2d 384 

Tex —.Security State Bank v. Spinn- 
lor, Civ App., 65 S.W.2d 128, error 
di.smi.ssed. 

65 (’J. p 146 note 69. 

62. Kan.—Trapani v. Universal 
Credit Co., 100 P.2d 735, 151 Kan. 
715 

65 C.J. p 145 note 70. 

83. Okl—Lesh V. Branch, 68 P.2d 
578, 177 Okl. 211. 

N y—Wilson V. Vallin, 66 N.Y.S. 499, 
32 Mi.se. 739. 

64. Mass —Berry v. Ingalls, 86 N, 
E. 191. 199 Mass. 77. 

65. Or—Eade v. First Nat. Bank, 
242 F. 833, 117 Or. 47, 43 AL.K 

374. 
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§ 176. — Profits Derived from Sale by De¬ 
fendant 

Although there is eome authority to the contrary, It 
has been held that if the defendant eelli the property at 
a price In exceaa of ita market value at the time of 
the conversion, the plaintiff may, at his option, elect the 
price at which the property was sold aa hie measure of 
damages. 

According to some cases, if defendant sells the 
property at a price in excess of the market value 
of the property at the time of the conversion, plain¬ 
tiff may, at his option, elect the price at which the 
property was sold as his measure of damages, 
with interest from the time of sale to the date of 
trial but there is other authority which limits 
recovery strictly to the value at the time of the 
conversion and will not allow plaintiff an increased 
amount at which defendant has subsequently sold 
the property.®^ 

§ 177. -Mental Anguish 

Ordinarily, in the absence of a malicious intent to 
harm the plaintiff, the latter cannot recover for mental 
angulah in an action for eonvaraion. 

If there has been no malicious intent to harm 
plaintiff the latter’s mental anguish or hutnihation 
IS not ordinarily a projicr element of damage in 
actions for the conversion of personal property.®^ 

§ 178 . - Loss of Profits and Injuries to 

Trade or Business 

While It has been held that there can be no recovery. 
In an action for conversion, for an injury to business 
or loss of profits of a speculative and uncertain nature. 
It is often held that there can be a recovery for such 
losses If they are shown with certainty. 

While it has been held absolutely that in juries to 
business are not recoverable as damages in trover,^® 

66. Wls.—^Linker v. Batavian Nat 
Bank of La CroBHe, 12 N.W 2d 721, 

244 Wls. 4C9, rohoarinft denu'd 14 
N.W.2d 496, 244 Wls. 4D9—T«i»zant 
V. KoBhe. 9 N.W.Sd 186, 242 Wls. 

686 . 

66 C.J. P 146 note 76. 

IllRhts whore property la aold for 
lees than value see supra f 166. 

Sale at Increased price because of 
a«t or expenditure of defendant see 
supra 9 109. 

Beoeon fox rale 

One who has converted the prop¬ 
erty of another to his own use is a 
wrongdoer, and cannot Justly com¬ 
plain because wronged owner Js al¬ 
lowed an election as to measure of 
damages so as to prevent wrongdoer 
from profiting by hie own wrong.— 

Topsant v. ICosbe, supra. 

67. Wls.— ^Linker v. Batavian Nat. 

Bank of La Crosse, 12 N.W.2d 721, 

844 Wls. 469, rehearing denied 14 


and there can be no recovery for loss of profits'^*" 
or injuries to business^® of a speculative and un¬ 
certain nature, it is often held that if it is shown 
with certainty that defendant’s conversion has re¬ 
sulted in a loss of profits,injuries to plaintiff's 
business,or prevented plaintiff from carrying on 
his usual trade or employment,'^® the losses so sus¬ 
tained arc recoverable dements of damages, except 
in so far as they could have been avoided or mini¬ 
mized by the exercise of due diligence on the part of 
plaintiff.There can be no recovery for loss of 
profits where the nature of the article or the cir¬ 
cumstances are not such that the loss might reason¬ 
ably be supposed to folltiw from the conversion.'^’^ 
The fact that the fulfillment of a contract is pre¬ 
vented by the conversion is not ground for special 
damages where the same contract is subsequently 
pci formed and all profits arc made that would have 
sooner been made had the conversion not occurred."^® 

§ X79. -Expense of Replacing Converted 

Property 

It has been held that there can be no recovery for 
the expense of replacing the converted property, or for 
the inability to replace the object of the conversion. 

It has been held that plaintiff may not recover 
more than the value of the property because he was 
forced to hire other property to carry on his busi¬ 
ness;^® and the inability to replace that which has 
been lost, destroyed, or converted, docs not produce 
an element of damage in addition to that which has 
been lost, destroyed, or converted.*® 

§ 180. Mitigation or Reduction of Damages 

Generally, the defendant is entitled tc show In miti* 
gation or reduction of damagee any facta or circum* 
stances which would tend to reduce the amount required 

Mann—Manhattan Clothing Co. v. 
CiildbiTg, 78 NK2d 1, »32 Mhab. 
472—^WhltPomh v. Tte<‘d-l*r«*ntlco 
Co, 169 NR 022. 263 Mhhh 348. 
WiiHh—Crutchor v. Scott I'ub. Co., 
253 l>2d 926, 42 Wash 2d 89. 

76. La — Croddock v. Jones, App., 
143 Ko 529. 

N y.—Dlidics V. WlBhnovaky, 179 N. 
r.S 39. 

76. WuHh—Cannon v. Oregon Moline 
Plow C‘o, 197 P 39, 116 Wash. 278. 

77. N.Y —Barrington v. OfTonbach, 
1G3 N.Y.S. 423. 

78. Tex.—^Texarkana & Pt. S Ry Co. 
V. Nechea Iron Worka, 122 S.W. 64, 
67 Tex.Clv.App. 249. 

S.C.— V Bennett, 168 S BL 
124. 160 S.C. 39, 78 A.L.R 360. 

80. N.T—Gerdcs v. Reynolds. SO N 
Y.S.2d 766, 


NW2d 496. 244 Win 469—Topzunt 
V. Ku&he, 9 N.W.Zd 186, 242 Wie. 

' 585 

ea Moss—^Kennedy v. Whitwell, 4 

I I*ick 466 

69. Tex —White Sewing Miu’h Co 
V. Lliidsay, Oiv.App., 14 S.W 2d 311. 

66 CJ.p 146 note 78. 

7a N.J—Ward v. Huff, 109 A. 287, 
94 N.J.T.nw 81. 

71. Va.—Oorpna Xnxls oltsd in 
Straley v, Plahor, 10 S B 2d 651, 
663. 176 Va 163. 

66 C,J p 146 note 80. 

73. N.C,—Bowen v. HarrJp, 69 S.E 
1044. 146 N.C, 386. 

73. Or.—^Preble v. Hanna, 244 P. 
7B, 117 Or 806 

66 C.J. p 146 note 82. 

74. Ky.—^Phillips Petroleum Co. v 
Cunningham, 169 S.W.2d 628, 293 
Ky. 514. 
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to compensate the plaintiff for the actual loss he has 
sustained. 

As a pcrifral rule df fendant is entitled to show 
in nutij^ation or reduction of damages any facts 
or circumstances which would tend to reduce the 
amount required justly to compensate plainlilT for 
the actual loss he has sustained as the proximate 
result of defendant's act.^i Where plaintiff is in¬ 
debted to defendant the amount of indehtedness 
must be deducted from the reasonable value of the 
converted property to determine the correct amount 
due plaintiff.82 Where the property of plaintiff 
wrongfully converted was not fully jiaid for, the 
amount unpaid may not be deducted from the award 
against defendant, since plaintiff is still obligated 
to pay the balance owing on the property.®^ If de¬ 
fendant wrongfully converts property which he has 
sold plaintiff, and on which there remains an un¬ 
paid balance of the purchase price, plaintiff is en¬ 
titled to recover what he has paid without regard 
to depreciation of the property.®^ 

§ 181. -Brevity of Detention by Defend¬ 

ant 

In an action for conversion, brevity of detention can¬ 
not be ehown in mitigation of damages. 

The fact that defendant himself detained the 
property only for a short pciiod cannot be shown 
in mitigation of damages.®^ 

§ 182. -Motive or Intent of Defendant 

The defendant’s motive and intent m converting the 
property do not affect plaintiff's right to recover for 
damages actually sustained. 

The motive and intent of defendant in convert¬ 
ing the property do not affect the right of plaintiff to 
recover the damages actually .sustained.®^ 

§ 183. - Subsequent Right to Take Prop¬ 

erty Lawfully 

Where the premature exercise of what would other¬ 
wise have been a legal right to take the property con¬ 
stitutes the conversion, the defendant cannot show In 
mitigation his legal right to take the property after the 
conversion. 


Where the conversion consists in taking the prop¬ 
erty by the premature exercise of what would other¬ 
wise have been a li'gal right to take the property, 
defendant cannot mitigate the damages by showing 
that he could legally have taken the property within 
a short time after the conversion.®'^ 

§ 184. - Expenses of Conserving or Car¬ 

ing for Property 

Although there Is authority to the contrary, ordi¬ 
narily the defendant can show In mitigation expenses 
incurred In protecting or preserving the property. 

Ordinarily defendant, in an action of conversion, 
IS entitled to have allowed in mitigation of damages 
any expenses he has incurred in jirotecting or jire- 
serving the properly in controversy ®® On the other 
hand, it has been held that defendant cannot re¬ 
cover anylliiiig for the expense of storing the con¬ 
verted property 

§ 185. - Attachment by Plaintiff 

The fact that the plaintiff, in an action of trover, 
attached the property while in the defendant's hands is 
not ground for mitigation where the attaching officer 
returned the property to the defendant and the latter 
retained It. 

The fact that plaintiff, in bringing his action of 
trover, has attached the converted i)ro])erty while 
in the hands of defendant affords no ground for 
mitigation of damages wheie the attaching officer 
has returned the property to the defendant and it 
has since been retained by him.®** 

§ 186. - Offer to Return or Restore Prop¬ 

erty 

Although there are some cases to the contrary, the 
generally declared and followed rule is that an unaccept¬ 
ed tender or offer to return the property or other prop¬ 
erty of like species, quantity, and quality cannot be con¬ 
sidered in mitigation of damages. 

'J'here are a number of cases to the effect that an 
offer to return the jiropcrty should be considered 
in mitig<ition of damage.s where it is made shortly 
after a conversion which is technical or inadvertent, 
and while the property remains unchanged and un- 


81. NI>—J.arMon v Qtmnrud, Brink 
& lleiliold. 47 NW:>d 743, 78 ND 
70, 29 A L H 2d 230. 

C6 O J p 146 note 90. 

Dedaetton of cost of romoval held 
proper 

U.S.—Texas Oo v. Sorrell, D.C.Mont., 
116 F.Supp. 137. 

88 . Tex.—^Sanders v O'Connor. Civ. 
App., 98 S.W.2d 401, error dis¬ 
missed. 


83. Cal.—SuRumu iKouye v. Howard, 
219 r 2d 558, 114 Cal App 2d 122. 

I^o.—Rdward.s v. Max Thienu" tTicv- 
rolet Cu , App , 191 So- 569. 

84. Ba —Bryson v. liate^-C^ulnley 

Chevrolet Co, App, 171 So. 606. 

85. Ala.—Williunis v. Crum, 27 Ala. 
468. 

Md—Kirby v. Porter, 125 A. 41, 144 
Md 261. 

86. Tex.—^Alexander v. Bowers, Civ. 
App., 78 S.W. 342 
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Intent as element of conversion see 
supra 7-10 

87. Mich—Dalton v. Daudahn, 27 
Mich 529 

88. ND.—Lamorcaux v llandall, 208 
N W. 104, 53 N D. 697, 44 A UK 
1315. 

65 C.J. p 146 note 94. 

89. La.—Rodgrers v. A. & B. Pipe & 
SupFily Co, App, 162 So. 445 

90. Conn —Luckey V, Roberts, 25 
Conn. 486. 
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injured;®* but the rule, as generally declared and 
followed, is that an unaccepted tender or offer to 
return the particular property,®® or other property 
of like species, quantity, and quality,®® cannot be 
considered in mitigation of damages. An attempt to 
plead and prove a qualified return in mitigation of 
the damages is not permissible, since one who 
wrongfully converts personalty should not be al¬ 
lowed to state a condition which the owner of the 
property is bound to comply with in order to have 
the property returned to liini.®^ Where property 
has been stolen and sold to defendant, and some 
items thereof have been sold by him and others 
demolished, the owner is under no duty to accept 
defendant’s offer of remaining property.®^ 

§ 187. - Return or Recovery of Property 

Although the plaintiff’s repossession of the property 
will not bar his action In trover, it is generally held that 
repossession of the property is to be considered in re¬ 
duction or mitigation of damages. 

Although the fact that iilaintiff has regained pos¬ 
session of the property will not bar his cause of 
action in trover, as discussed supra § 86, it is gen¬ 


erally held that plaintiff’s repossession of the prop- 
erty is to be considered in reduction or mitigation 
of damages,®® so that the general measure of dam¬ 
ages in such cases, if no other and special damages 
are shown, is the difference between the value of 
the property at the lime it was converted and its 
value at the time it was regained by plaintiff,®'^ un- 
le.ss the resiimjition of possession is in some way 
qualified so that plaintiff docs not resume dominion 
over the projKTty as owner,®® or the repossession 
is a temporary and useless one from which plaintiff 
<lcrivcs no .substantial benefit or reparation,®® or 
the repossession was acquired only by purchase by 
plaintiff from defendant who still retains the pro¬ 
ceeds.* A surrender of the property to one who has 
no title or right of possession will not operate to 
mitigate the damages.® 

Stipulation as to effect of return. The fact that 
plaintiff accepts a return of the properly under a 
stipulation that it is to be without prejudice to his 
cause of action for conversion docs not prevent de¬ 
fendant from mitigating the damages by showing a 
return of the property.® 


OT. Colo,—Moody v, Sindlingor, 149 
P. 2G3, 27 Colo App 290. 

66 C,J. p 147 note 97. 

Leave to tender property Into court 
see supra § 139. 

Offer to restore as defense see supra 

§ 86. 

SufficleiLcy of tender or offer 

Mo—^lOri^ V Kansas City Life Ins 
Co, 164 S.W.2d 458, 350 Mo 70. 

66 C.J, p 147 note 97 [f]. 

92. Mass—Lawyers’ Mortg. Inv 
Corporation of Boston v Para¬ 
mount Laundries, 191 NE. 398, 287 
Mass. 357. 

Mich.—Even-Heat Co. v, Wade Elec 
Produtts Co, 68 N.W.2d 923, 336 
Mich. BC4, 

Ok I.—Corpus Juris quoted ia Mugic 
City Steel & Metal Corp. v. Mitch¬ 
ell, 266 P 2<1 473. 476. 

Tex.—Sibley v. Fitch, Civ,App , 226 
S.W.2d 885, error refused—Ilicka 
Rubber Co, Distributors, v. Stacy, 
Civ.App, 133 S.W,2d 249. 

65 C.J. p 147 note 98. 

Offer to return os mitigating exom- 
I)lary damages see infra § 199. 

93. Mo —Michael - Swanson - Brady 
Produce Co, v. Oregon Short Line | 
R. Co., 271 S.W. 864, 219 Mo App. 
419. 

Okl.— Corpus Juris quoted la Magic 
City Steel & Metal Corp. v. Mitch¬ 
ell, 266 P.2d 473, 475. 

9*. Tex.—^Hicks Rubber Co., Di-s- 
trlbutors, v. Stacy, Civ.App., 133 
S W 2d 249. 


Befasal to allow a returu held not er. 
roaeons 

In an action by a trustee in bank¬ 
ruptcy to recover value of property 
transferred as a preference, refusal 
by court to permit defendant to re¬ 
in rn property in mitigation of dam- 
age.s wa.s not error, where offer to 
return goods, contained in the an¬ 
swer, was made on condition that de¬ 
fendant would not win the suit — 
Doolittle V. Robinson, 206 P. 229, IOC 
ur. 163. 

95. Okl.—Magic City Steel & Metal 
Corp V Mitchell, 266 P.2d 473 

96. P.S.—Truth Seeker Oo. v I'lurn- 
ing, Cr.A.N.Y.. 147 F.2d 54—Cor¬ 
pus juris cited ia Kapsemali.s v, 
Taylor. C C A.Okl., 112 F,2d 406, 
408. 

Me.—Carpenter v. Dresser, 72 Me. 
377, 39 Am R. 337. 

Ma.s.s —Colella v. Essex County Ac¬ 
ceptance Corporation, 192 N.R 622, 
288 M«f*,s 221—^Lawyers’ Mortg. 
Inv. Corporation of Boston v. Par¬ 
amount Laundries, 191 N.E 398, 

I 287 Mass. 357—Stickney v. Allen, 
10 Cray 362. 

Nob.—(’’obum v. Watson, 67 N W. 171, 
48 Neb. 267. 

N.J—^Bigelow Co. V, Heintzc, 21 A. 

109, S3 N.J,Law 69. 

N.Y—Brewster v. Slllman, 38 N.Y. 
423—Cariienter v.*’ Manhattan L 
Ins. Co., 22 Hun 47—^Hanmer v 
Wilsey, 17 Wend. 91. 

Utah.—^Fudge v. Downing, 27 P.2d 
33, 83 Utah 101 
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Vt—Rutland, etc., R. Co. v. Mlddls- 
bur> Bank, 32 Vt 639. 

WIs - Parr v. Phinip.H State Bank, 68 
NW. 377, 87 Wis. 223, 41 Am.S.R. 
40 

(;.6 ('.1 p 147 note 3. 

97. Idaho -'Corpiu Juris oltsd la 

Saccaimano v North Idaho Shingle 
Co. 252 P2d 618, 522. 73 Idaho 284. 
Mas-.s—(’or.siglia v. French, 187 N.B. 
702. 2S4 Ma.ss 211, 

Mo—Mauck V O’Donnell, App., 136 
S VV 2(1 38 !) —Vetter v Browne, 86 
SW.2d 197, 231 Mo App. 1147. 

Ohio — Soprunyi v Asztalos, App., 101 
NE2d 161 

65 C J p 148 note 4. 

Exiieruses of recovering property as 
recoverable damages see supra S 
3 74 

Reeuvery for value of use where 
property returned see supra S 172. 

98. N.Y.—I'eople v. Rank of North 
America. 75 N T. 547. 

66 C.J. p 148 note 6. 

99. U S.’—Southern Counties Ice Co. 
V. RKO Radio Pictures, D.C.Cal., 
39 F Supp 157. 

65 C-J. p 148 note 6. 

1. N.Y.~Murphy v. John Hofman 
Co, 163 N.Y.S, 982, 177 App.Div. 
380. 

65 C J. P 148 note 7. 

8. Conn.—Greenthai v, Lincoln, 36 
A. 813, 68 Conn. 384. 

Mass.—^Russell v. Cole, 44 N.B. 1057, 
167 Mass. 6, 67 Am S.R. 432. 

3. N.Y.—Rapid Mach. Works v. Sll- 

berstelo, 248 N.Y.S. 735, 140 Mlsc. 
30. 



§§ 188-191 TROVER & CONVERSION 


S 188. -Application of Property to Use 

of Plaintiff or Owner 

it has been held that the defendant cannot show in 
fnitlgation that he has, by his own act without the aid 
of a valid legal process or the plalntifT’s consent, applied 
the property or its proceeds on a debt owed by the plain¬ 
tiff to the defendant or to a third person; but there Is 
also authority to the contrary. 

According to some cases, defendant cannot claim 
a mitigation of damages by showing that he has, 
by his own act without the aid of a valid legal 
process or the consent of plaintiff, applied the prop¬ 
erty or its proceeds on a debt owed by plaintiff to 
defendant^ or to a third person;^ but there are 
other authorities which will consider in mitigation 
either an application to a debt due a third person® 
or a debt owed to defendant himself.^ It has been 
held that a purchaser from an original converter 
can show in mitigation of damages that the latter 
applied the proceeds of the purchase in payment of 
a debt owed by plaintiff to a third person;® but 
there is also authority to the contrary.® 

Should the property, while it is in the hands of 
defendant wrongdoer, be taken from his possession 
by valid legal process m favor of another, and ap¬ 
plied to a debt due from the owner to the third per¬ 
son, such application may be shown in mitigation 
of damages and, according to some authorities, 
an application of the property to the owner’s debt by 
means of a valid legal proccs.s, subsequent to the 
prior tortious conversion, may be shown in mitiga¬ 
tion of damages although the process and applica¬ 
tion are in favor of defendant hut on this latter 
point there is also autliority to the contrary.^® 

Consent to, or ratification of, application hy plain¬ 
tiff. If plaintiff accepts or ratifies defendant’s ap¬ 
plication of the property to the payment of plain- 
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tiff's debts, such application may be shown in mitiga¬ 
tion of damages.^® 

§ 189. - Deduction of Sums Received 

As a general rule, there will be deducted from the 
plaintiff'e recovery all sums that he has received on ac¬ 
count of the property, either from the defendant, or the 
latter’s predecessor In Interest. 

As a general rule, there will be deducted from 
plaintiff’s recovery all sums that he has received 
on account of the property, cither from defendant^^ 
or the latter’s predecessor in interest.*^® A payment 
by one of two joint converters to obtain a personal 
release for himself will be deducted from plaintiff's 
recovery against the other converter,^® and the 
damages may be reduced by a showing that a third 
person has made a partial payment in discharge of 
the debt incurred by the conversion but payment 
by a third person will form no basis for a reduc¬ 
tion if it was not paid or accepted in discharge of 
the liability for the conversion.i® Furthermore, a 
converter is not entitled to a deduction from the 
usual measure of damages because of a debt owed 
by plaintiff to a third person with respect to the 
property converted.^® 

§ 190. Particular Kinds of Property 

As shown infra §§ 191-198 the rules for establish¬ 
ing the value to be taken as to the measure of dam¬ 
ages may vary with respect to the particular kinds 
of property. 

Examine Pocket Parts for later cases. 

§191. - Shares of Stock and Certificates 

Therefor 

As a general rule, the plaintiff is limited to the 
market value of the stock and while many authorities 


4k Ala.—^Banks v. Windham, 62 So. 

297, 7 Ala.App. 616. 

65 C.J. P 149 note 11. 

Measure of recovery where defend¬ 
ant has lien or interest see supra 
9 164. 

5. Minn —Farmers’ & Merchants’ 
Nat Bank of Ivanhoe v. Przymus, 
200 N.W. 931, 161 Minn. 86, 

65 C J. p 149 note 12. 

6. Neb—Clements v. Xliseley, 88 N. 
W. 871, 63 Neb. 651. 

66 C.J p 149 note 13. 

7. Ark—^l^Yanklln v, Spratt. 296 S. 
W 26. 174 Ark. 268. 

66 C.J. p 149 note 14. 

Statute construed 

Statute providing- that In action 
for conversion of personalty defend¬ 
ant may show In mitigation of dam¬ 
ages amount due on any lien to which 
plaintiff’s rights were subject, and 


which was held or paid by defendant 
or any person under whom he claims, 
must be construed and applied in fur¬ 
therance of general rule that action 
for damages sounding In tort pre¬ 
sents basic question of what amount 
of money will fairly and Ju.stly com¬ 
pensate plaintiff for injury which he 
has received —^Larson v Quanrud, 
Brink & Relbold, 47 N.W.2d 743. 78 
N.D 70, 29 A.I.R2d 230. 

8. Ohio —Doolittle & Chamberlain v. 
McCullough, 7 Ohio St. 299, 

9. Ala.—Carpenter v. Going, 20 Ala 
687. 

66 C.J. p 149 note 16. 

10. Mass—Dahill v. Booker. 5 N.lS 
49C. 140 Mass. 308, 54 Am.R 465 

65 C.J. p 149 note 17. 

11. Tex—Mississippi Mills v. Mey¬ 
er, 18 S.W. 748, 83 Tex. 433. 

66 C.J. p 149 note 18. 
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la. N.T.—Wehle v. Butler, 61 N.T. 
246. 

65 C.J. p 149 note 19. 

13. U S —Schlafly v. Mercantile 
Trust Co., CC.AMo., 6 F.2d 137. 

14. N Y.—Arokjinjlan v. Arakian, 48 
NY.S.2d 601, 268 App.Div. 41. 

65 C.J. p 149 note 21. 

15. N.Y.—Meeks v. Simon, 21 N.Y.S. 
1004, 2 Mlsc. 241. 

16. RI—^Heycr v. Carr, 6 R.L 4B. 

17. Tnd.—Sharpe v Graydon, 99 Ind 
232. 

18. U.S.—Bank of Italy Nat. Trust 
& Savings Ass’n v. Farmers’ & 
Mert-hants’ Nat. Bank of Merced, 
C.C.A.Cal., 44 F.2d 326. 

19. Me—Bartlett v. Newton, 92 A.2d 
611, 148 Me. 279. 
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adhere to the general rule that the value to be taken la 
the Value which existed at the time of conversion, even 
in the case of stock of fluctuating value, there are 
authorities which apply a different rule In such cases. 

As a general rule, plaintiff is limited to the market 
value of the stock and he cannot recover the higher 
price at which he has purchased it^o or contracted to 
sell it to a third person,21 or the par value of the 
stock.22 If the stock has no market value the value 
to be taken is the actual value, 23 as shown by the 
dividend earning capacity of the stock,2^ and by the 
value of the property and business of the corpora¬ 
tion after deducting its liahilities.^B 

While many authorities, even in the case of 
stocks of fluctuating value, conform to the general 
rule that the value to be taken is that value which 
existed at the time of the convcrsion.^c there are 
cases, where the stock has subsequently increased 
in value, following the rule allowing plaintiff the 
highest value intermediate the conversion and the 
trial but this rule has been to a great extent 
modified by the adoption of the more recent and 
widely followed New York rule, which limits plain¬ 
tiff to the highest intermediate value between the 
time he receives notice of the conversion and a rea¬ 
sonable time thereafter within which he can replace 
the stock.28 This rule does not, however, preclude 
plaintiff from recovering instead the amount of the 
proceeds received on a sale by the convcrtcr.29 


TROVER & CONVERSION § 191 

The case originally promulgating this rule con* 
tained a clear implication that it applied only where 
plaintiff had not paid for the stock in full or was 
not the absolute owner thereof and in apparent 
adoption of this limitation it has been stated that 
where plaintiff has paid for the stock in full he is 
entitled to the highest value between the time of 
conversion and trial but it was subsequently held 
in New York, that the rule was equally applicable 
to a case where plaintiff was absolute owner of the 
stock and such plaintiff was likewise limited to the 
highest value within a reasonable time after notice 
of the conversion in which to replace the stock.33 
There is some authority to the effect that plaintiff, 
under the New York rule, is limited to the highest 
value within a reasonable time after notice of the 
conversion in which to replace the stock, although 
the stock has a higher value at the time of the con¬ 
version ;33 but there are other authorities holding 
that plaintiff is entitled to at least the value at the 
time of the conversion if the value subsequently 
clccreases.24 It has been held that, where the stock 
reaches a higher value between the time of the con¬ 
version and the time pl.iiiiliff receives notice of the 
conversion, this value is not the measure of dam¬ 
ages, but iilainiiff is limited to the value at the time 
of the conversion or the highest value between the 
time of notice of the conversion and a reasonable 
time thereafter.35 


ao. Ill.—Brewster v. Van Llew, 8 
N.E. 842, 119 Ill. 554. 

21. Conn.—Seymour v. Ives, 46 Conn. 
109. 

28. Cal.—Myers v. Chlttyna Explora¬ 
tion Co., 129 P. 469, 20 Cal.App 
418 

N.y.—^Ilusscy V. Flanagan, 142 NB 
r,94, 237 N.Y. 227. 

23. Ill.—Gorham v. Massillon Iron 
& Steel Co.. 120 N.E. 467, 284 111. 
594. 

65 C.J. P 149 note 30. 

24L Mo —^Brinkorhoff-Parris Trust, 

etc., Co. V Home Lumber Co., 24 
SW. 129. 118 Mo. 447. 

25. Ill—McDonald v. Danahy, 63 N. 
E G48, 196 Ill. 133. 

65 C J. p 160 note 32. 

26. Colo —^Barkhausen v. Bulklcy, 11 
P.2d 220, 90 Colo. 658. 

66 C.J. p 150 note 33. 

27. Cal.—^Friedman v. Benz, 87 P,2d 
386, 31 Cal.App.2d 71. 

Tex.—Corpus Juris cited in Fenner 
& Deane v. Tatum, Civ.App., 129 S. 
W2d 490, 492. 

65 C.J. p 150 note 34. 

28. U.S.—In re Franklin Saving & 
Loan Co., D.C.Tenn., 84 F.Supp. 
685. 


Del.—^Wyndham, Inc. v. Wllmlnglon 
Trust Co . 69 A.2d 456. 6 Terry 321. 
NY.—Jones v. National Chautauqua 
County Bank of .Tamoslown, 74 N. 
Y.S.2d 498. 272 App Div. 521-~Gor- 
rnan v. Snedeker, 13 N.Y.S 2d 237, 
257 AppDiv, 596, reargument de¬ 
nied 14 N.Y.S.2(l 1012, 258 App Piv 
708, afllrmod 24 N.E 2d 492, 281 N.Y 
832—Bhilllps V. Bank of Athene 
Trust Co.. 119 N.Y.S 2d 47. 202 Misc. 
098—Gerdes v. Reynolds, 30 N.Y.S. 
2d 765, 

Tenn.—Clark v. Simpson, 1 Tenn.App. 
397 

66 C.J. p 160 note 36. 

Seasonahle time 

What con.stltutes reasonable time 
after knowledge or notice of wrong¬ 
ful Sale of stock for purjiose of meas¬ 
uring damages for the conversion de- 
I pends on circumstances of each par¬ 
ticular case. 

N.Y.—Phillips V. Bank of Athens 
Trust Co., 119 N.Y.S 2d 47, 202 
Mlsso. 698. 

Va.—Mori.son v. Dominion Nat Bank 
of Bristol, 1 S.E.2d 292, 172 Vo. 
293. 

Znnocent oonversios. 

Statute providing that damages for 
conversion of property shall be limit¬ 
ed to difference between proceeds of 
conversion and such higher value as j 
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property may reach within reasonable 
time after notice of conversion was 
held not to require party who Inno¬ 
cently converts bonds to account for 
more than market value plus Inter¬ 
est, which was all common-law rule 
required —Wolfe v, Z-’ennsylvanla Co. 
for Insurance.s on Lives and Grant¬ 
ing Annuities, 185 A. 292, 322 Pa. 344. 
Time held reasonable 
U.S—Sattorwhlte v, Harrlman Nat. 
Bank & Trust Co, of City of New 
York, D.C.N.Y., 13 F.Supp. 493. 

29. N.Y.—Gerdes v. Bcynolds, 30 N. 
Y.S 2d 765. 

30. N.Y —Baker v. Drake, 53 N.Y. 
211, 13 Am.R. 607. 66 N.Y. 618, 23 
Am R, 80. 

31. Iowa—^Doyle v. Bums, 99 N.W. 
195, 123 Iowa 488. 

33. N Y.—Wright v. Metropolis 
Bank, 18 N.E 79, 110 N.Y. 237, 6 
Am .SR. 356, 1 LRA. 289. 

33. Mich.—Wallace v. H. W. Noble 
& Co„ 168 N.W. 984, 203 Mich, 68, 

34. Tex.—^Noyland v. Brainmor, Civ. 
App. 73 S.W.2d S84. error dis¬ 
missed. 

66 C.J. p 160 note 40. 

35. U.S.—In re Now York, N. H. ft 
H. R. Co., D.C.Conn , 64 F.Supp. 487 
—Satterwhlte v. Harriman Nat. 
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Certificates. In some jurisdictions the conversion 
of a certificate of stock is regarded as the same 
thing as a conversion of the stock itself so that 
plaintiff’s measure of damages is the value of the 
stock represented by the certificate,36 irrespective 
of whether the conversion actually deprives the 
plaintiff of his rights as a shareholder;3? and such 
is universally the measure of damages where the 
conversion involves a wrongful use of the certificate 
which deprives plaintiff of his ownership or rights 
as a shareholder but it has been held that where 
only the certificate is converted, so that plaintiff has 
in no way lost his rights as a shareholder, the meas¬ 
ure of damages is not the market value of the 
stock but rather compensation for the loss and ex¬ 
pense plaintiff has actually sustained by reason of 
the conversion.36 

Conversion of stock certificate hclonfjing to an in¬ 
fant. One who steals from a child of tender years 
should be held to a greater degree of civil liability 
because of the case with which the theft can be 
accomplished and the likelihood of a long lapse of 
time before discovery;^® and the policy of the 
courts to protect infants should be followed when 
fixing a rule of damages to be applied against 
those who have taken an infant’s property.^l Thus, 
with rcsjicct to damages recoverable for the conver¬ 
sion of an infant's stock certificate, an infant should 
not be forced to depend on the judgment of relatives 
or any one else for the sole piirjiosc of diminishing 
liability which a wrongdoer toward the infant merits 
as a consequence of his acts. ^2 Furthermore, the 
reasonable time for fixing damages when the con¬ 
version is discovered should be longer in such 
cases than in other cascs.^3 
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§ 192. — Gold or Silver 

The measure of damages for the conversion of gold 
coin or silver bullion Is the value of the property in 
currency. 

The measure of damages for the conversion of 
gold coin'*4 or silver bullion^^ is the value of the 
property in currency. 

§ 193. - Money 

Ordinarily, the measure of damages for the conversion 
of money is the amount thereof with legal interest from 
the date of conversion; but if the defendant has loaned 
the money and received interest thereon the plaintiff 
may recover the amounts actually received and not merely 
the legal rate of interest. 

Where money has been converted the measure of 
damages is ordinarily its amount with legal interest 
from the date of the conversion j’'*6 but if defend¬ 
ant has loaned the money and received interest 
thereon plaintiff may recover the amounts actually 
received and is not limited merely to the legal rate 
of intcrest.^'^ Where the conversion of money, set 
aside for the purpose of discharging a hen on the 
real estate of plaintiff, results in the land being sold 
to satisfy the lien, plaintiff cannot recover as spe¬ 
cial damages whatever amount he may choose to 
pay the purchaser for the latter’s interest but he 
will be limited to the reasonable and fair value of 
the interest acquired by the purchaser.'^S 

§ 194. — Choses in Action and Evidences 
of Indebtedness 

Prima facie the amount which appears to be due on 
the face of the Instrument is the measure of damages 
for the conversion of commercial paper or evidences of 
indebtedness; however, the ultimate measure is not its 
face value but its actual value. 


Bank & Trust Co. of City of New 
York, D.C.N.Y.. 13 F Supp 49.'{ 
N.Y,—German v. Snedeker, 13 N.Y S 
2d 237, 257 App Plv. 696, rrheannK 
denied 14 N.Y S 2d 1012, 258 App. 
Div. 708, aillrmed 24 N,E,2d 492. 
281 N.Y, 832. 

65 C.J. p 150 note 41. 

36. N Y.—^U. S. Fidelity & Guaxanty 
Co V. Newburger, 188 N.E 141, 263 
N.Y. 16 

65 C J. p 161 note 42 

liability hsld not limited to nominal 
damaffee 

(1) F’aet that owner of stolen stock 
certificate had secured duplicate from 
transfer a^tent before stolen certifi¬ 
cate came Into po.'=,sesslon of broker- 
age firm was held not to limit JJiihll- 
Ity firm for conversion to nominal 
damages, •where owner, in order to 
obtain duplicate certificate, was re¬ 
quired to and did Indemnify transfer 
agent.—^U. S. Fidelity & Guaranty 
Co. V. Newburger, aupra. 


(2) Nominal damages generally see 
supra 9 161 

37. NY—Plerpolnt v. Hoyt, 182 N. 
K 235, 260 N Y. 26. 

38. Ill —McDonald t. Danahy. 96 
III \pp 380. ofllrmed 63 N.K 648, 
196 III 13.3. 

65 C J. p 161 note 44. 

39. Mo—Shewalter v. Wood, App., 
183 .S.W 1127. 

65 C.J. p 151 note 45. 

40. NY —Havward V Edwards, 4 N. 
Y S 2d G99. 167 Misc. 694. 

41. N T.—^Hayward v. Edwards, su¬ 
pra 

rrotfction of infant’s Interest by 
court MCI* Infants 9 105. 

42. N Y.—^Hayward v. Edwards, su¬ 
pra. 

xaowlsdgo not imputsa 

Knowledge of uncle's acts was not 
imputed to the infant since the law 
appoints no mentor to act for such 
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[ Inf fin t—Hayward T, Edwards, su- 

I prn. 

43. N Y.—Hayward v. Edwards, su¬ 
pra. 

Date held within reasonable time 

N.Y—Hayward v Edwaids, supra 

44. Ind.—State Bank v. Burton, 27 
Ind 426. 

65 C.J. p 151 note 46. 

45. Cal—Fox V. Hale, etc. Silver 
Mm Co, 41 1\ 308, 108 Cal 369 

46. Md—MeShane v Howard Bank, 
20 A 776. 73 Md. 135. 10 L..ri A. 552 

Neb—McCreadv v, 1‘hilJlpa, 63 N.W. 
7, H Nob 790 

(lold com see supra 9 192. 

Interest as element of damage see 
supra § 171. 

47. Tex—Black v. Black, Civ App , 
67 S W. 928 reversed on other 
grounds 69 S.W. 65, 95 Tex 627. 

4a. Ill.—Firpach v. Novak, 183 111 

I App 106. 

I 65 C.J. p 151 note 60. 



89 C.J.S. 


TROVER & CONVERSION §§ 194-195 


Prima facie the amount which appears to be due 
on the face of the instrument is the measure of 
damages for the conversion of commercial paper or 
evidences of indebtedness,*9 such as promissory 
notes®® and bonds.®^ So, also, the rule has been 
applied to drafts or bills,checks,®^ bank books, 
certificates of deposit,®® accounts receivable,®® and a 
judgment.®^ However, the ultimate measure of 
damages for the conversion of such instruments is 
not their face value but rather their actual value,®® 
which may be less than the face value because of 
the insolvency or inability of the debtor to pay,®® 
his neglect or refusal to pay,®® an unsuccessful at¬ 
tempt to collect on the instrument by sint,®^ pay¬ 
ment in whole or in part,®® noncnforceabihty or 
invalidity of the instrument,®^ or any other fact 
which would affect or dimmish the value of the 
instrument in the hands of the owner.®^ 

On the other hand, the damages recoverable for 
conversion of a bond payable in gold may be more 
than its face value in currency where bunds jiay- 
able in gold arc of higher value than bonds for 
the same amount in currency.®® If the mstrumcnl 
converted is shown to have a market value on a 
regular market, it is the market value that is to be 
taken as the measure of damages rather than the 
face value.®® Where a converted note imposes 
no personal liability on the maker, but is collectable 


only from property mortgaged to secure it, the 
measure of damages is not the face value of the 
note but its value as measured by the value of its 
security at the date of the conversion.®'^ 

§ 195 . - Title, Deeds, Insurance Policies, 

and Other Documents 

Where a document evidencing a property right or 
titie is converted by the grantor or obligor in the docu* 
ment, it has been held that the plaintiff’s measure of 
damages is the value of the property or right described 
in the document. 

Where a document evidencing a property right or 
title, such as a bond for the conveyance of land,®* 
or a certificate of membership m a board of trade,®^ 
is converted by the grantor or obligor in the docu-’ 
ment, it has been held that plaintiff's measure of 
damages is the value of the property or right de¬ 
scribed in the document. Since possession of a 
warehouse receipt is regarded, in law, as possession 
of the property itself, it has been held that the 
measure of damages for the conversion of a warc- 
hou.se receipt is the value of the property represent¬ 
ed by the receipt.7® Ortliiianly, however, where evi¬ 
dences of title, such as .school land certificates,'^^ 
bonds for the conveyance of land,'^® or executory 
land contracts,'^* have been converted by one other 
than the giantor or obligor, and plaintiff’s title or 
right IS in no way afficted by the conversion, the 


49. Colo—Roger.s v. Rogers, 44 P2d 
909, 9G Colo. 473 

N.J—Arnold v. Hamilton Inv. Co, 
38 A 2d 118, 132 N.J Law 10, af¬ 
firmed 40 A.2d 649, 132 N.J Law 
419. 

BO. Cal.—Meyer v. Thomas, 63 P 2d 
1176, 18 Cal App 2d 299 
Miss —Bank of Forest v. Capital Nat 
Bank, 169 So. 193, 176 Mis.s. 163 
Va— Corpus Juris oitsd In American 
Nat Bank of Portamouth v Ames, 
194 S.E. 784, 796, 169 Va 711, cer¬ 
tiorari denied 68 S Ct. 1046, 304 U.S. 
677. 82 L Ed 1640. 

€5 C.J. p 161 note 51. 

Ths “face valae” of an interest 
bearing note, is the principal plus 
accrued interest.—^American Nat 
Bank of Portsmouth v. Ame.s, supra. 
Xiimitation on rule 

In suits for conversion of a note, 
the face value of the note is the 
proper measure of damages only in 
absence of proof that the note is not 
Wurth lt.s face value, or that it js 
Worth le.vs than it.s face value.—First 
State Bank v. Montoney, 17 N E.2d 
870, 106 Ind.App, 61. 

61. Okl —Fourth Nat Bank v Board 
of Com'rs of Craig County, 95 P.2d 
878, 186 Okl 102. 

65 C.J. p 151 note 52. I 
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53. Kan--Davies v Stevenson, 64 
P 679, 69 Kan 648. 

65 C J p 152 note 63 

53. (^•lI,—^Acmt* Paper Co. v. GolT- 
Mtein. App. 270 P2d 606. 

6.') C.J p 152 note 64. 

54. Ma.s.s—Slebbins v. North Adams 
Trust Co, 136 N.E 880. 243 Mass 
69 

65 C J. p 152 note 56. 

55. Mo—Summers v Keller, 133 S 
W. 1189. 152 Mo App 626. affirmed 
on I ondition 171 S.W. 536, 262 Mo 
324. 

56. Wash —Hetrick v. Smith, 122 P. 
363. 67 Wash 664. 

65 C.J. p 162 note 57. 

1 57. NJ—ArmUd v Hamilton Inv 

I Co, 38 A 2d 118. 132 N.J T.aw 10. 

i affirmed 40 A.2d 649. 132 NJ.Law 

I 419. 

[58. N.y.—Griggs v. Day, 32 NK 
612, 136 NY 152, 32 Am.S R. 704. 
18 L.IiA. 120, rehearing denied 32 
N.E. 1001, 137 N.Y 542. 

06 C.J. p 152 note 58. 

59. Cal.—^Zeigler v. Wells, etc., Oo, 
23 Cal. 179, 83 Am.D. 87. 

65 C.J. p 162 note 59. 

60. I Hah,—^Walley v. Deseret Nat 
Bank, 47 1*. 14 7, 14 Utah 305. 
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61. Ill—Turner v. Better, 68 111. 
2C4 

62. (til—Citi/.ens’ Bank of Madison 
V Shaw, Cf> SE 81. 132 (Jii. 771. 

Okl—(Vippa V. Vascy, lOl I’. 1043, 
23 Old 654 

63. Okl —Cajxps v. Vascy, supra. 

(j 5 C J. p 152 note 63 

64. Conn—Healey v. FJammia, 113 
A 440, 96 Conn. 233. 

6.5 CJ. p 152 note 64. 

65. N.Y —Simpkins v. Low, 64 N.Y. 
179. 

66. TfX.—'Ki'aumont Hotel Co. v. 
C.'i.swel], Civ App , 14 S W 2d 292. 

65 C.J. p 152 note 66. 

67. Wash •—Wyldc^ v Schoenlng, 164 
I’ 752. 96 Wa.Mh. 86. 

68. N.y.—Clowes v. Hawley, 12 
Johns. 484 

69. Ill—Olds v Chicago Open Board 
of Trade, 33 lll.App. 44.5. 

70. Til -—Canadian Bank of Coni- 
nierce v. McCrea, 106 Ill, 28J. 

71. Wia—^Mowry v. Wood, 12 Wis. 
413 

72. Me.—Rogers v. Crombie, 4 Me. 
274. 

73. N.D.—'McKindley v. Citizens’ 
State Bank of Edgeley, 161 N.W. 
601, 36 ND. 461. 

65 C.J. p 153 note 77. 
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measure of damages is not the value of the property, 
but such sum as will recompense plaintiff for any 
actual loss he has sustained, and for his trouble and 
expenses in establishing and perpetuating the evi¬ 
dence of his title. 

Insurance policies. It has been said that, as a 
general rule, the measure of damages for the con¬ 
version of a policy of life insurance is its market 
value, or, if it has no market value, its actual value 
to plaintiff and, as against the insurcr,'^^ or as 
against one claiming to have incurred expense on 
behalf of a deceased insured in an insurance policy 
payable to any person who has incurred expense 
on behalf of the insured,^® that the measure of dam¬ 
ages is prima facie the face value of the policy. It 
has been held, however, that where the conversion 
of a fire insurance policy on a car, after its de¬ 
struction by fire, docs not extinguish plaintiff's right 
of action against the insurer, plaintiff's measure 
of damages is not the value of the car, to the ex¬ 
tent it was covered by the insurance, but such sum 
as will compensate plaintiff for the inconvenience, 
trouble, and expense, that he has been put to by 
the conversion.'^'^ Recovery for conversion of a 
health and accident insurance policy has been held 
limited to the inconvenience suffered by plaintiff as 
a result of the conversion.'^® 
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§ 196. -Heirlooms and Articles Kept for 

Personal or Family Use 

According to the great weight of authority the 
measure of damages for the conversion of household goods 
and other articles kept for personal use, Is not the second 
hand market value of the property, but the actual and 
fair value to the owner, excluding any fanciful or senti¬ 
mental value he may place on it. 

According to the great weight of authority the 
measure of damages for the conversion of house¬ 
hold goods,furniture,®® books,®^ manuscripts,®2 
or wearing apparel,®® kept and adapted for personal 
use, is not the second hand market value of the prop¬ 
erty, but the actual and fair value to the owner, ex¬ 
cluding any fanciful or sentimental value he may 
place on it. An automobile, however, is an article 
commonly bought and sold in the market, having 
no special value to the owner,®^ and the measure of 
damages for its conversion is the market value at 
the time and place of conversion with interest.®® 

Heirlooms and keepsakes. In fixing the damages 
for the conversion of keepsakes®® or heirlooms,®'^ 
which are of considerable sentimental value to the 
owner, consideration may be given to the sentiments 
and feelings of the owner. 


74. Mifls.—Corpus Juris guoted la 

Van Norman v. Van Norman, 34 
So.2d 733, 7'34, 203 Miss. 310. 

66 C.J. p 163 note 78. 

75. Fla.—Handley v. Home Ins. Co. 
of New York, 150 So. 903, 112 Flo. 
22J>. 

Ill.—ITayes v. Ma.'jsat’hu.setta Mut. L. 
Ins Co, 18 N.E. 322. 126 Ill. 626, 
1 I^.R.A. 303. 

76. II.I.—Stafford v. Longr, 66 A. 684, 
25 R,I. 488. 

77. Ariz.—Commercial Credit Co. v 
Eisenhour, 236 P. 126, 28 Arlz. 112, 
41 A.L..R. 1274. 

78. US —Thompson v. Mutual Ben. 
Health & Acc. Ass’n of Omaha, 
Neb., D.C.Iowa, 83 F.Supp. 666. 

79. Ind.—^Anchor Stove & Furniture 
Co. V. Block wood. 36 N.E.2d 117, 
109 Ind.Aivp. 357. 

Mo—Corpus Juris oltsd In State v. 
Ace Storage & Moving Co., 135 
S W.2d 363, 368. 

NT.—Taggart v. Graby, 286 N.T.S. 
382, 169 Misc. 16-6—Weinstein v. 
Santlni Tran.sfer Co., 278 N.T.S. 
388, 155 MLsc. 1.39 

Okl.—^American Transfer &. Storage 
Co, V. Greninger, 143 P,2d 617, 193 
Okl. 338—Jo© Hodges Transfer & 
Storage v. Keeffe, 115 P.2d 251, 189 
Okl. 142. 

Tex.—^Wald v. Transfer St Storage 


, Co. V. Giese, Clv.App, 101 S,W.2d 
603, error dismissed. 

Wis—^Harvey v, Wheeler Transfer & 
Storage Co., 277 N.W. 627, 227 Wis 
36 

65 C.J. p 153 note 84. 

Generally as to value or price to 
be taken see supra S 166. 

Fair cash market '^U.ne 
Ill.—^Kllmas V. Klimas, 110 N.E.2d 
4C3. 319 Ill App. 243. 

! The term “market,” In order that 
j market value may bo considered Just 
I compensation for conversion of 
household goods kept for peraonal 
I use, implies not only that a person 
I having a particular piece of goods 
may readily sell it at the given val¬ 
ue, but that some one who desires 
a particular piece may readily buy 
it at the given value.—^Harvey v. 
Wieeler Transfer & Storage Co., 277 
I N.W. 627, 227 Wis. 36. 

Ueasore of damages for conversion 
of secondhand household goods and 
[wearing apparel la the difference in 
their actual value Just prior to, and 
tjast after, the injury, and not the 
dilterence in the market value of 
i similar goods at secondhand stores at 
or near their destination.—'Bolton v. 

I Stewart, Tex.Civ.App.. 191 S.W.2d 
798. 

80. Tex.—^Wutke v. Yolton, Clv.App.. 
71 S.W.2d 649, error refused. 
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'Wis.—Harvey v. Wheeler Transfer & 
Storage Co., 277 N.W. 627, 227 Wis. 
36. 

65 C.J. p 163 note 86. 

81. Conn.—Barker v. S. A. Lewis 
.Storage, etc, Co., 61 A, 363. 78 
Conn. 198, 65 A. 143, 79 Conn. 342, 
118 Am.S.R. 141. 

83. N.Y.—MacGregor v. Watts, 6 N 
YS2d 525. 254 App.DJv. 904, re- 
argument denied 7 N.Y.S.2d 220, 
265 App.Div. 783. 

83. Ind.—Anchor .Stove & Furniture 
Co. V. Blackwood, 36 N.E.2d 117, 
109 Ind.App 367. 

N.T.—Taggart v. Graby, 286 N.T.S. 

382, 159 Misc. 155. 

65 C.J. p 154 note 87. 

Beasouahle value to owner at time 
of oonversioii 

Ohio.—^Employers' Fire Ins. Co. v. 
United Parcel Service of Cincin¬ 
nati, 99 N.E.2d 794, 89 Ohio App 
447. 

84. Conn—ICuzcmka v. Gregory, 146 
A. 17, 109 Conn. 117. 

85. Tex—Morriss v. Knepper, Civ 
App., 10 S.W.2d 1012. 

65 C.J. p 154 note 89. 

86. Utah.—^^Pennington v. Rodman 
j Van, etc., Co., 97 P. 115, 34 Utah 

223. 

87. Mo,—^Kalinowski v. M, A. New- 
house & Son, App., 53 S.W.2d 1094. 

i 66 C.J. p 154 note 91. 
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§ 197. -Models 

Where the plaintiff has created a model, but haa 
not copyrighted it, the measure of damages for Its con¬ 
version is the cost of production rather than any peculiar 
value It may have as a product of the plaintiff's mind. 

Where plaintiff has created a model, which is the 
original product of his mind, but has not copyrighted 
it, so that anyone can copy or reproduce the article 
without being liable to the owner, the measure of 
damages for a conversion of the model is its cost 
of production rather than any peculiar value it may 
have as a product of plaintiff’s mind.®* If the con¬ 
version of the model of a patented article deprives 
plaintiff of the use and benefit of the invention and 
prevents him from carrying out a contract with a 
third person, the losses thus sustained are recover¬ 
able as damages.®® Where the property alleged to 
have been converted consisted of drawings, models, 
and tools, which have become obsolete by reason of 
changes made in the machine involved m connection 
with its manufacture m quantity, the cost of the 
property is not a fair measure of their worth, but 
neither will nominal damages suffice to compensate 
plaintiff, since property may have some substantial 
value even as junk.®® 

§ 198. -Property Attached to, or Part of. 

Realty 

The general rule is that there may be a recovery 
for the enhanced value of property severed from realty, 
Without deduction for the converter’s labor or expense, 
where the severed property was willfully or intentionally 
taken and converted. 

While some cases, despite the willfulness of the 
conversion, limit recovery to the value of the prop¬ 
erty when it first became a chattel by scvorance 
from the realty,and others without respect to 
the good faith of the converter allow recovery for 
any enchancement in value that has been added 


while plaintiff could have recovered the property in 
specie,®2 the majority of courts allow recovery for 
the enhanced value, without deduction for the con¬ 
verter’s labor or expense, where the severed prop¬ 
erty was willfully or intentionally taken and con¬ 
verted,®® but not where the property has been con¬ 
verted innocently or in good faith.®^ /\.s to the 
precise allowance or measure of recovery in these 
latter cases there is considerable variance among 
the authorities.®® Some of the cases fix the meas¬ 
ure of recovery at the value of the property im¬ 
mediately after its severance from the realty, so that 
no deduction is allowed for the converter’s labor 
or expense in transforming the property into a 
chattel.®® Others fix the measure of recovery at 
the value of the property after it has been severed 
and also completely removed from the land,®^ while 
a con.sidcrablc number of cases take the reverse 
attitude and limit recovery to the value of the prop¬ 
erty immediately prior to its severance from the 
realty.®* 

Although defendant has innocently purchased the 
severed property from one who willfully converted 
it and enhanced its value by subsequent labor or 
expenditures, the nica.snrc of damages is the en¬ 
hanced value of the property at the time it was 
sold to defendant;®® but if the original conversion 
was innocent the enhanced value, due to the laliors 
or expenditures of the converter, cannot be recov¬ 
ered from an innocent purcha.scr from the latter.^ 
A statute w'hich in substance applies the foregoing 
rules to the case wffiere timber is cut and carried 
away has been held to be but merely declaratory of 
well recognized principles of the general law.- 
Where defendant was to receive all the lumber cut 
from a timber tract by plaintiff at a specified price 
and plaintiff sold some of the hiinher defendant 
should have received, defendant is entitled to rc- 


88. Cal.—^Rich.ardBon v. Hislop, 293 
P. 1G8. 109 Cal.App. 440. 

89. Conn.—Smith & ISgere Mfg. Co. 
V. Webster, 80 A. 763, 87 Conn. 74. 

90. N.Y.—^American Castype Corp. v. 
Niles-Bcment-rond Co., 42 N.Y.S 2d 
638, 2$6 App.Dlv. 657, reargrument 
denied 44 N.T.S.2d 263, 266 App. 
Div. 949. 

91. Colo.—Omaha, etc., Smoltlnp, 
etc, Co. V. Tubor, 21 P, 925, 13 
Colo. 41. IG Am.S.R. 185, 6 L.R.A. 
236. 

65 C.J. p 154 no'tc 95. 

92. Del.—^Harris v. Goslin, 8 Del. 
340. 

93. Ala.—Simmons v. Cochran, 41 
So.2d 579, 252 Ala. 461. 

Tex.—Dean v. Thompson, Civ.App.. 


213 S.W 2d 327, error refused no 
reversible error. 

Vt.—Parker v. Cone, 168 A. 716. 105 
Vt. 426 

65 C.J. p 154 note 97. 

94. Mo— Oorpni Juris cited In 

Adams v. Adams, 177 S.W.2d 483, 
484. 362 Mo. 389. 

Tex.—Dean v. Thompson, Civ.App., 
213 S.W.2d 327, error refused no 
reversible error—^Martin v. Gro#;.ui- 
Cochran Dumber Co., Civ.App., 17C 
.SW.2d 780. 

66 C.J. p 154 note 98. 

95. U.S.—Trustees of Dartmouth 
College v. International Paper Co., 
C.C N.H., 132 F. 92. 

99. Ala.—Dee v. Gldley, 40 So.2d 80, 
252 Ala 156. 

Tex.—G. D. Shamburger Dumber Oo. 
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I V. Bredthnuer. Civ App., 62 S.'W.2d 
603. error di,sini,sfied. 
i 65 C.J. p 155 note 1. 

97. Fla.—Wright v. Skinner, 16 So. 
335, 34 Fla 463. 

65 C.J. p 155 note 2. 

98. U.B.—^TJ. S. V Ute Coal, etc., Co., 
Colo , 158 F. 20. 85 C.C A. 302, 

65 C J PI .55 note 3. 

99. Ark—Warren Stave Co. v. Har¬ 
dy, 198 S.W. 99, 130 Ark. 547, L 
II A IDlSn 183. 

65 C J p 3 56 note 4. 

1. Ala—-White v. Yawkey, 19 So. 
360. 108 Ala. 270, 54 Am.S.R 169, 
32 L.R.A. 199, 

C'5 CJ. p 156 note 6. 

8. Ga—Milltown Dumber Co, v. Car¬ 
ter, 63 S.E. 270, 273, 6 Ga.App. 344. 
65 C.J. p 156 note 7. 
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cover from plaintiff the difference between the con¬ 
tract price and the value of the lumber sold and 
delivered to the third person.^ 

Crops. Where trover is brouj^ht for the conver¬ 
sion of crops the measure of damages is the market 
value of the crops rather than the rental value of 
the land on which they were grown.^ 

Injuries to freehold. If trover is brought for 
articles which have been wrongfully severed from 
the real estate, there can be no recovery for the 
trespass or injuries to the freehold.^ 

199. Exemplary and Double Damages 

Generally, exemplary damages may be awarded If 
the conversion Is characterized by malice, willfulness, 
fraud, oppression, or a reckless or wanton disregard of 
the plaintiff's rights. 

Although there is authority holding that exem- 
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plary damages may not be allowed in an action for 
conversion,® generally, exemplary damages may be 
awarded if the conversion is characterized by mal¬ 
ice, willfulness, fraud, or oppression,'^ or by a reck¬ 
less or wanton disregard of plaintiff’s rights but 
such damages will be denied if none of these ele¬ 
ments are present.® Exemplary damages can be 
recovered only because of the nature of the act 
constituting the conversion for which plaintiff is 
also entitled to recover other damages.^® If jdain- 
tiff bases two causes of action on the same wrong¬ 
ful act he cannot recover exemplary damages in 
both causes of action as this would constitute double 
punishment to defendant for a single wrongful 
act.’-'^ The assessment of punitive damages is not 
precluded by the fact that the act complained of is 
a crime for which defendant could be criminally 
punished, or the fact that the value of the prop- 


3. Ark.—^Van Meter Lumber Co. v. 
Alexander, 217 S.W.2d 833, 214 Ark 
C40 

4. NY.—Hatch V. Luekman, 118 N 

T.S. 689, 64 508, 10 Mills RIO. 

affirmed 140 N.Y.S. 1123, 165 App. 
r>lv 766. 10 Mills 519. 

6. Ala.—^Havis v. Erwin, 107 So. 
90:{, 214 Ala 341. 

j6. Wash—Parks v. Yakima Valley 
Produetion Credit Ass’n, 78 P 2d 
162, IM Wash 380. 

7. U.S ■—Mon.sflette v. tJ. S.. Mieh . 
72 S.Ct. 240, 312 US. 216, 96 U 
Ed. 288—Thompson v. Mutual Hen 
Health & Acc. Ass'n of Omaha, 
Neb., D.C.Iowa, 83 F.Supp. 650— 
/Colonial Oil Co. v. American Oil 
,Co., D.CSC., 43 F.Supp. 718, re-j 
versed on other Krounds American 
Oil Co. V, Colonial Oil f\).. 130 F. j 
2^ 72, certiorari denied 63 S Ct 159, 
817 U.S 679. 87 L Ed. 645. 

Ala.—F. Goodrich Co v HuKhes, 
194 So 842, 239 Ala, 373—-Itober- 
son Motor Co. v. Heath, 60 So.2d 
862, 36 A la. App. 4578, 

Idaho.—Klam v. Koppel, 118 P.2d 
729, 63 Idaho 171. 

Iowa—Inman v. Ball, 22 N.W. 606, 
65 Iowa 643. 

Kan—(llas.s v. Brunt, 138 P.2d 452, 
157 Kan. 27. 

I.a.—Bryson v. Bates-Crumley Chev¬ 
rolet Co., App., 171 So. 605—^An¬ 
toine v. Hamilton, App., 144 So, 
614. 

Mo.—Luhmann v. Schaefer. App., 142 

S.W.2d 1088—Spltzengel v. Green- 
lease Motor Cax Co., 136 S.W.2d 
100, 234 Mo.App. 963. 

Phlo.—Wheaton v. Chandler, 42 N.E. 
2d 193. 68 Ohio App. 474. 

Pkl.—Gilbaugh v. Kose. 239 P.2d 
406, 20'5 Okl. 508—General Motors 
Acceptance Corp v. Vincent, 83 
P.2d 639, 183 Okl. 647—Belcher v. 
Spohn, 39 P.2d 87, 170 Okl. 139. 


Or.—^Perry v. Thomas, 253 P.2d 299, 
197 Or. 374— Corpus Juris eltsd lu 
CrosH V. Cjunpbell, 146 r.2d 83, 89, 
173 Or 477. 

Pa—Couriney v. BriRhentl, Com.Pi., 
98 I*ittsb.Leg.J. 209. 

S C.—^Rhode v. Ray Waits Motors, 
Inc., 74 S.E2d 823, 223 SC ICO— 
Cox V Coleman. 200 S E. 762, 189 
SC. 218—Daniel v. Post, 187 S.E 
916, 181 SC 468. 

Tex.— Corpus JurUi cited in Hankey 
v. Emplo>cr’s Casualty Co., Civ 
App., 176 SW2d 357. 361—Wool 
Growers Central Storage Co. v 
Co<'hran, Civ.App.. 153 S.W.2d 638. 
affirmed 166 S W 2d 904, 140 Tex. 
181—Wnerht Titus, Inc, v. Swaf¬ 
ford. Clv.App . 133 S W.2d 287, error 
dismissed, judgment —Pres¬ 

ley V. Wilson, Civ App, 125 S.W. 
2d 6'54, error di.smissed, judgment 
correct 

66 C.J. p 156 note 11. 

Exees.siveness see infra j 201. 

UaUce 

(1) "Malice*' os a basis for puni¬ 
tive damages for the conversion of 
per.s'onalty meftn.s the intentional do¬ 
ing of a wrongful act without just 
cause or excuse, and this requires 
t hat defendant not only intended to 
do the wro‘ngful act, but that he 
knew it was wrongful when he did 
it,—^Hu.ssey v. Ellerman, Mo App., 216 
S W 2d 38—^Imhmann v. Schaefer, Mo 
App, 142 SVV.2d 1088—Spitacngel v 
Green! ease Motor Car Co., 136 S.W. 
2d 100, 234 Mo.App. 962. 

(2) Proof that converter was ac¬ 
tuated by personal ill will, spite, or 

I hostility toward plaintiff, is unneces¬ 
sary,—Detmer v. Miller, Mo.App,, 220 
S.W.2d 739. 

Xu dstsnuiuiiiff puBltlvs dainairta 

for conversion of cotton, plaintiff’s 
difficulty In paying taxes and tenant’s 
abandonment of farms cannot be con- 
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sid'ered, but expenses Incurred, In¬ 
cluding attorneys' fees although not 
recoverable may bo considered in de¬ 
termining punitive damages.—Secur¬ 
ity .State Bank v, Spinnler. Tex Civ. 
App, 55 S W.2d 128, error dismissed 

8. Ohio—^Armstrong v. Peldhaus, 93 
N.E 2d 776, 87 Ohio App 75—Ed¬ 
wards V Automobile Finance Co. of 
Penn.syivania, 25 N.E.2d 851, 63 
Ohio App. 193. 

Tox.—Corpus Juris cited la Hankey 
v. Employer’s Casualty Co., Civ 
App.. 176 S.W.2d 357, 361. 

65 C.J p 167 note 12, 

9. U.S — ^American Oil Co. v. Colo¬ 
nial Oil Co., CCA.se., 130 F.2d 
72, certiorari denied 63 S.Ct. 159, 
317 U.S. 679, 87 L Ed. 545, 

Ala—Drake v. Kizziah, 12 So 2d 79. 
244 Ala. 115. 

Miss—Potomac Ins. Co. of District 
of Columbia v. Wilkinson, 71 So. 
2d ThU 

Mo—^Walker v Huddleston, App, 261 
S.W.2d 502—Luhmann v. Schaefer, 
App, 142 S W.2d 3 088. 

S.C—(^ox V. Coleman, 200 S.E. 762, 
189 S.C. 218 

Tex—Gulf Stream Realty Co v. 
Monte Alto Citrus Ass’n, Civ App, 
253 S W.2d 933—‘Bolton v. Stewart, 
Civ.App., 191 S,W.2d 798. 

65 C.J. p 157 note 13. 

Recovery of punitive damages diaaL 
lowed although act was lateatloual 
SC—Cox V Coleman, 200 S.E. 762, 
189 S.C 218 

10. Mont.—Bowman v. Lewis, 102 P 
2d 1. 110 Mont. 435. 

Vt—Green v. Laclair, 95 A. 499, 89 
Vt. 346. 

65 C.J. p 167 note 14. 

11 . Okl,—General Motors Accept¬ 
ance Corporation v. Davis, 7 P.2d 
157, 151 Okl. 256. 

12. Mo.—Summers v. Keller. 133 S. 
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erty converted cannot be accurately ascertained.^ 3 

Mitigation of exemplary damages. The fact that 
defendant shortly after the conversion offers to re¬ 
turn the property may be considered in mitigation 
of exemplary damages based on malice.^^ 

Double damages. Statutes un])Osing double dam¬ 
ages are penal in nature and will be strictly con¬ 
strued so as to a\<)id the imposition tif such dam¬ 
ages where the case is not within the evident pur¬ 
pose of the statute.^ 5 

§ 200. Amount 

While nominal damages are recoverable in actions 
for trover and conversion, as discussed supra § 161, 
generally, the vdlue of the projicrty at the tune and 
place of conversion, as considered supra § 164, de¬ 
termines the amount of recovery, hut there are 
cases in which damages other than, or in addition 
to, the value are recoverable, as pointed out supra 
§§ 170-179, and, as considered supra § 109, exem¬ 
plary and double damages may also be recovered. 

Examine Pocket Parts for later cases. 


§ 201. Excessive or Inadequate Damages 

Since the amount of damage* Is largely within the 
discretion of the fact finding body, the courts usually 
will not interfere with its award as being excessive, un« 
less the excess is due to passion or prejudice, or is not 
based on the evidence, or unless it results from the adop¬ 
tion of an erroneous measure of damages. 

Since the amount of damages is largely w’itbin the 
discretion of the fact finding body, as discussed 
supra § 148, its award will usually not he interfered 
with by the court tin the ground that it is excessive,^® 
unlt'ss the- t‘\ccss is so great as to indicate the in- 
iliumce of passion or prejudice,or there is no basis 
in the evidence for alhnving the amount awarded, 
or the excess is due to the adoptiem of an crronetitis 
measure tif damages While the jury are allowed 
an extremely w'lde range with reference to cxem- 
jilary damage's, -f’ their award in thi*; respect wdll lie 
interfered w'lth if it does not hear a reasonable 
proportion to the actual damages sustained.®! 

Inadequate damages Although the evidence 
might have justified a larger aw'arel, the court will 
not interfere with the verdict on the ground that 
it IS inadequate if llure is nothing which clearly 
shows that the jury has failed to perform their 
duty.®® 


W. nsft. 3 52 Mo.App 62<;. aninncd I 
on condition 171 W 220. L’(i2 Mo j 
324 I 

13. Mo.—.Suinmcra v. Kdlcr, sui)ra 

14. Tex.—^Uittcrman v, Ilcarn, Civ 
App. 32 S.W' 341 

MitJKution of conipcnsateirv diernaK- 
t?s liy offer to return property sec 
83upr.a § ISC 

16. Wis. —l)JXf)n V. Shendan, 3 03 
NW. 239, 12.T Wla. 60. 

65 C.J. p 157 note 20. 

16. C.al —Snntoa v Dondero, 71 T'. 
2d 840, 22 fal App.2d 595. 

65 C.J. p 157 note 23 

Awards beU not excessive 

Cai—Knox v. Wolfe, 167 P.2d 3. 
73 Cal.Apn.2d 494, 

Colo.—Carl.son v. McNeill, 162 P 3(3 
226, 114 Colo 7fl 

Ga—London v Jacobs, 48 S K 2(] 
7«1. 77 Ga,Api> 529. 

Ind-—Courtis Storage & Transporta¬ 
tion e'o V Jio.si nberK, 31 N K 3d 
410, lOG Ind .Vpp. 622 

Ky—Story v Jorn.s, 25.5 S W 2d 6.76 

Mo.—l.iihmann v Schaefer, Api», 112 
S W 2d losfi 

R I.—Ternen v Joseph, 53 A.2d 923, 
73 It I 112 

SC—Sample v (Julf Ite/lnniK . 
191 S F. 209, 183 S C 399 

Wash.—l)unn v Guaranty Iriv. Co., 
42 P2d 434, 181 Wash. 245. 

W C.J. p 167 note 23 [aj. 


Awards held esoessive 

Mo—M.'inlev V Ityan, 126 S.W 2d 
909. 235 MoApp. 45. 

17. Mo—Herns v, P A Htarck Plano 
Co . Ai>p . 296 S.W 239 

65 C..J p 1.78 note 24 

18. (\il—ZasloAv V Kroem-rl. 176 P 
2cl 1. 29 Cell 2(1 .741. followed in 176 
I' 2d 8, 29 Cal 2d 878 

111--A A Mxi aval inK Oo V First 
United Finance Corp., 62 N.K 2d 
837. 321 Tll.App 309 

65 C .1 p 1.78 note 25 

Excessive awards 

Cal—A 1 (pies v Natioiuil Superior 
Co, 1,75 1’2d 643. 67 Cal App 2d 
763 

K.iii- Glass V Prunt. 138 P.2d 453. 
157 Kan 2 7. 

La—Smith v Itell, App.. 62 ,S<i 2d 
51.3, adlrmed iii part and reversed 
in part on other j'round.s 68 Sol’d 
737. 221 La 1 

65 C J p ir>8 note 25 [aj 

19. N Y —Indejiendent Linen Supply 
/t Steam Laundiv Co. v Znkrow- 
.skv. 1.78 N Y.S 721 

Wash—Locklt Cap Co v. Gkihe Mfit 
Go. 290 1’ 813, 158 Wash 183 

20. Cal —Itooth V. J’eople’s Finanee 
& Thrift Co of Modo-sto, 12 P.2d 50, 
124 Cal App. 1.31. 

65 C.J. p 158 note 27. 


I Nonexcesslve awards 

i('o1u- Cat’son V MeNeill, 162 P 2d 
11 t (^)lo 78 

Mo- Tlussev V ICUcnnan, App, 21.5 
S W' 2(1 '18 

Dr—MeC/iilhy’ v General Kleetrle 
Co. 4 9 I’2d 993. 1.71 Or 719, 100 
A r. It 1370 

65 C J j> 1.78 note 37 |nl 

21. Idiilio—'VVilIianis v. Horn*, 2.79 P. 
2d 810, 74 Id ilio 185. 

6.7 C J pi 78 iiol (‘ 28 

Excessive awards 

Kail —Motor Jkiuipment Co. v Me- 
I L.iuKhhn. 133 I> 2d 149. I'oC Kan. 
2.78 

6.7 C.J p 158 note 28 la] 

Exemplary damagres held not dis¬ 
proportionate to actual damages 

Tex—Honi( Fiirnituie CVi v Ilaw- 
kin.s, Civ App. 8 1 S.W.2d StJO, error 
disini.ss(-d 

23. T.a--Cr.iddoek v. Jone.s, App., 
113 So .729 
65 C .1 P 158 note 29. 

Inadequate awards 

Mtfh—Ilud.son v, Fniehon. 16 N.W. 
2d 670. 310 Mich. 18—IludHon V 
Lmi hen, 13 N VV.2d 21.7, 308 Mich 
79 

NY —IMvidoff V. Flynn, 386 N.Y.S. 
4 9, 247 App. Pi V 834—Mateo v. 

Ahad, 267 N.Y.S. 436, 239 App,DIv. 
376. 
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§§ 202-203 TROVER & CONVERSION 

VI. BAIL TBOVEB 


§ 202. Nature and Purpose 

In Georgia the statutory remedy of ball trover to 
recover possession of personal property wrongfully taken 
from the plaintiff lies where detinue, replevin, or trover 
lay at common law, and by it the plaintiff may recover 
possession or damages for conversion. 

The action to recover perbonalty is commonly 
called trover in Georgians where it has been defined 
as the statutory right to recover the possession 
of any form of personal property winch has been 
wrongfully taken from the possession of plaintifT.^t 
The statutory action of trover lies where detinue, 
replevin, or trover lay at common law,^® and its pur¬ 
pose is to ascertain titlc^c and restore possession of 
particular property unlawfully converted or its 
equivalent in money,or secure to plaintiff damages 
for its conversion,although it has been said that 
its purpose is not so much to recover the specific 
chattels as to recover damages as for a convcrsion.29 
It is not the sole remedy of the owner,but it may 
be maintained whenever an action of trespass will 
lie for the taking of a chattel 3t 

The statutory right on the trial to elect to take 
a verdict fur the property or its value, considered 
infra § 235, does not change the nature of an ac¬ 
tion of trover so as to make it the equivalent of an 


action of assumpsit,®* and the action cannot, under 
any circumstances, be converted into an action on 
account for the price of property sold and deliv¬ 
ered.*® The action sounds in tort,®^ and conversion 
is the gist of the action, 

§ 203. Property Subject to Bail Trover 

Trover may be maintained for the wrongful conver¬ 
sion of every species of personal property which is the 
subject of private ownership and having some value. 

Trover may be maintained for the wrongful con¬ 
version of every species of personal property, ani¬ 
mate or inanimate,which is the subject of private 
ownership and which belongs to plaintiff and is of 
some value to him, although it may have no com¬ 
mercial value.Accordingly, trover lies for the 
recovery of tax receipts alleged to be of value to 
plaintiff;*® deeds;*® muniments of title to real 
property bonds for title ;‘*t certificates of 
stock promissory notes,even though they arc 
past duc^^ and fully paid;^® dogs;^® slaves 
spirits of turpentine or resin manufactured from 
crude gum wrongfully extracted from plaintiff’s 
growing trees;*® cotton screws;*® dwelling houses 
detached from the laiid,^® although subsequently 
attached to the land of the wrongdoer felled 


23. Oa.—^Harpers v, Jeffers, 78 SE 
172, 139 flu. 750 

24. Ga—Smith v. R F. BrodeKo-ard 
& Co., 49 S.E 2d 500, 77 Ga.App. -661 
—^Yeoman.s v. Jones, 188 S.E. 62, 64 
Ga.App 330. 

66 C.J. p 158 note 31. 

25. Ga—^Breen v. Barflcld, 60 S.Rnd 
'513. 82 GtuApp. 204—^Breori v. Bar¬ 
flcld. 56 S.E.2d 791, 80 Ga.App. 015 
—Dobbs V. First Nat. Bank of At¬ 
lanta. 16 S.E 2d -485, 66 Ga App 
796 —IJvinKHton V. Epsten-Hoborts 
Co, 177 SE 79. 60 Ga.App. 25 

66 C.J. p 64 note 67 (1), P 168 note 32 

26. Ga,—Cominerclal Bank of Craw¬ 
ford V. Fharr, 43 S,E.2d 439, 75 
GaApp. 364—Tidwell v. Bush, 1 S 
B,2d 457. 69 Ga.App. 471—Skinner 
V. Hill is. 104 S.E. 60'8, 25 Ga.App 
711. 

6'6 C.J. p 168 note 38. 

27. Go,—^Tlud.son v, Gunn, 92 S.E 
646, 20 Ga.App 96. 

65 C.J. p 64 no*te 67(2). p 158 note 
34. 

28. Ga—Harper v. Jeffers. 78 S.E. 
172, 139 Go. 756. 

Action held in *‘txover” 

Ga—Millender v. Looper. 61 S E 2d 
673, 82 Ga.App. 563—^Howland v. 
Gardner. 53 S.E.2d 198, 78 Ga.App. 
153. 

25 aj. p 66 note 66 


29. Ga—Gatlin v. Matthews, 83 S E 
953. If. GaApp f>45. 

65 C.J p 15R note 36 

30. Oa —Coin<.r v Rome Chevrolet 
Co. 151 SE 678, 40 GaApp 820 

31. Ga—Games v. Hi inks, 1 Oa. 259. 

32. Gtt ■—Harper v. Jeflers, 78 S.E 
172, 1.39 Ga 756. 

33. Ga —Palmuur v Durham Ferti¬ 
lizer Co., 22 S.E. 931, 97 Ga, 244. 

65 C..I, p 1.59 nete 39. 

34. Ga—^Dowers v. Wren, 31 S E.2d 
713, 19H Ga. 316-—^.’anthers v. Mad¬ 
dox, 65 S.E.2d 775, 80 Ga App 230 
—Yeomans v Jones, 18'8 S.E, 52, 
64 Ga.App. 330. 

35. Ga.—I’owers v. Wren, 31 S.E. 201 
713, 198 Ga. 316—Taylor v. Hain- 
moek. 7 SE2d 200, 61 Gfl-App. 640 

j —Tidwell V, Bush, 1 S.E.2d 4'57, 69 

I Ga.App. 471—^Milltown Lumber Co. 
V. Carter, 63 S.E. 270, 6 Ga.App. 

I 344. 

! 66 C J. p 53 note 45. p 159 note 41. 

I What constitutes conversion see su- 

I pra § 1. 

136. Ga.—Graham v. Smith. 28 S E 

I 235. IOC) Ga 434, 40 L.R.A. 503, 
62 Am.S.R. 323. 

37. Ca—VauKhn v. Wright, 78 S.E. 
123. 139 Ga. 73-6, 46 L.R.A.,N.S., 
786. Ann.Cas.l914B 821. 

38. Ga,— Vaughn v. Wright, supra. 
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39. Ga.—Gay v. Warren, 42 S E 86, 
I 11.5 Giu 734, 90 Am S.R, 161—<5as- 
I kins V. Gaskins, 79 S.E. 483, 13 Ga. 

App. .683 

40. Ga—Dobbs v. First Nat. Bank 
of Atlanta, IB S.E.2d 485, 65 Ga. 

I App. 796 

41. Ga—Copeland v. Pyles, 102 S.E. 
j '552, 25 aa.App. 95, 

42. Ga—Tow v. Evans, 20 S E.2d 
922, 194 Ga. 160—Small v. Wilson. 
93 SE. 518. 20 Ga.App. 674. 

43. Ga.—^Long v. McIntosh, 69 S.E. 
779, 129 Ga. 660. 36 L.R.A.,N.S.. 
1043, 12 Ann.Ca.i. 263. 

65 C.J. p 18 note 80, p 169 note 47. 

44. Ga,—Long v. McIntosh, supra. 

45. Go.—Long v. McIntosh, supra. 

46. Ga—Graham v. Smith, 28 S.E. 
225, 100 Ga. 434, 40 L.B.A, 603. 
62 Am.S.R. 323. 

47. Ga—^Riley v. Martin. 35 Go. 136 
—^I’orter v. Thomas, 23 Ga 467. 

65 C J. p 159 note 51. 

48. Ga—S trickland v. Miller, 78 S. 
E. 48, 12 GaApp. 671. 

49. Ga.—Woods v. McCall, 67 Ga 
506 

50. Ga—O halker v. Beasley, 34 S.E. 
2d 658, 72 GaApp. 6162—Kennedy v. 
Smith, 99 S.E. 318, 23 GaApp. 724. 

61. Ga— Kennedy v. Smith, 88 S.E. 
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timber or gathered crops.®* Crops not severed 
from the soil, being regarded as realty,®* are not 
subject to recovery in the action,®® and it is wholly 
immaterial whether they are growing or matured.®® 

Property in custodia Icgis is not subject to bail 
trover.®^ 

Recovery of money. An action for the recovery 
of money will lie on a legal obligation on the part 
of defendant to deliver specific money to plaintiff,®* 
but it is not applicable to recovering a sum of money 
which may be due and unpaid.®® 

Property wrongfully seized under execution may 
be the subject of a suit in trover.®® 

§ 204. Right to Maintain Suit and Persons 
Liable 

Every person who, personally or through an agent, 
converts personalty of another, is liable m trover. 

Every person is liable in trover who personally®^ 


or by agent®* commits an act of conversion, or who 
participates in the conversion by instigating, aiding, 
or assisting another,®* even though, being ignorant 
of the true owner's title, he may have acted in per¬ 
fect good faith.®* 

§ 205. - Title and Right to Possession of 

Plaintiff 

One having the right of possession, or title and a 
right to possession, or a special interest In the property 
with the right to possession, may maintain trover tor 
conversion of personalty. 

The mere right of possession,®® even if the holder 
has no legal title to the property,®® gives him a right 
to maintain an action of bail trover against a wrong¬ 
doer who has deprived him of that possession, al¬ 
though it has been variously stated that plaintiff 
must have title,®'^ title or right of possession,®* 
title and right of possession,®® the concurrent right 
of property and possession,'^® title, prior possession, 
or the right of possession,or a general or special 


27, 149 Ga. 61—Woods v. McCall. 
67 Ga. 606 
66 C.J p 169 note 65. 
sa. Go.—^Royd V. Newton County, 
98 SK. 237, 23 GaA.pp ,368. 

S3. Ga—Williams v. Mitchom, 106 
S E 28‘1, 151 Ga. 227, conformed 
to 107 SE 397, 27 Ga App. 80. 

66 C.J. p 169 note 67. 

-54. Ga.—^Farmers' Warehouse Oo. v. 
First Nat. Bank of Millcdfrcville. 
109 S.E. 900, 152 Ga 262—Williams 
V. Mlitchem, 106 .S.E. 284. 151 Ga. 
227, conformed to 107 S E. 397, 27 
Ga.App. 80. 

.•'S. Ga—^Farmers' Warehouse Co. v. 
First Nat Bank of Milledgcvllle. 
109 S.E. 900, 152 Ga. 262—Wil- 
liam.s V. Mitcham, 306 SE 284, 
151 Ga. 227, conformed to 107 S. 
E. 397, 2’7 GaApp. 80. 

56. Ga.—'Williams v. MItchem, su¬ 
pra. 

57. Go.—Ray v. Gunn, 7 S.E.2d 686. 
61 GaApp 805. 

65 C.J. p 159 note 62. 

58. Ga.—Carter v. Hornsby, 23 S.E. 
2d 95, 6'8 Ga.Al)p. 424. 

65 C.J. p 159 note 63. 

59. Ga— Harper v. Jeffers, 78 S.E. 
172. 339 Ga 756. 

65 C.J. p ir>9 note 64. 

60. Ga—Uiley v. Martin. 35 Ga, 136. 

61. Ga—Carpenter v. Williams, 154 
S.E. 298, 41 GaApp. 685—^Bioadway 
Apartment Co. v. Barnett, 118 S.E 
601, 30 GaApp 562. 

65 C.J. p 64 note 2. 

62. Go.—^Broadway Apartment Co. v. 
Barnett, supra. 

Liability of: 

Association for conversion by offi¬ 
cer see Associations 8 16. 


Corporation for conver.*?lon by ofTl- 
cer or aprent see Corporation'^ § 
1270. 

Master for conversion by servant 
.see Master and Servant 8 575 
Partner for conver.“»ion by copart¬ 
ner see Partnei.ship $ 169. 
Principal for conversion by aRcnt 
see Agency 5 25'5 

63. Ga—Brothers v. Horne, 79 SE 
468, 140 Ga. 617—Brooks v. Ash- 
burn. 9 Ga. 297. 

64. Go,—Broadway Apartment To 
V. Barnett, 118 S.E. 601, 30 Ga. 
App 562. 

65. Ga —Sellers v. Sellers, 46 S.E. 
2d 205, 76 GaApp 410—’Zugar v. 
Glen Falls Indemnity Co, 11 S E. 
2d 839, 63 <;u,Ai)p. 660. 

G'6 C.J. p 159 note 66. 

66. Ga—'MiU'hell v. Georgia, etc., 
R. Co, 36 SE. 971, 111 Ga. 760, 
51 LRA. 622. 

65 C.J. p 159 note 67. 

67. Ga.—Propes v. Todd, 79 S.E,2d 

346, '8'9 Ga.App. 308—Browder v 
Cox, for Use and Benefit of Amer¬ 
ican Sec. Ins Oo., 64 S.E 2d 460, 
83 CJa.App. 738, foll'owed in Coflec 
V. Cox, for Use and Benefit of 
American Sec Ins. Co., 64 S E 2d 
4G4, 83 GaApp. 743—Bush v. 

Smith, 48 S E.2d 6'82, 77 GaApp 
329, 

G5 C J. p 159 note 68. 

Deposits on. bottles 
Where plaintiff and defendant who 
were soft drink bottlers verbally 
agreed to follow general practice of 
demanding deposit for each bottle 
sent out and exchanpm? empty stray 
bottles of other dealer’s product 
which had come into their possession, 
for their own bottles, the plaintiff 
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upon occcptinfir deposits on his bot- 
tle.s, which amounted to an "insur¬ 
ance” that if the bottles were not re¬ 
turned the depo.sitH would be forfeit¬ 
ed. no longer had clear title to the 
bottles, and could not recover them 
from defendant in action of tro'vcp 
until llio tender to dcfondnnt of the 
deposit for each of plaintiff's bottles 
m po,sse.s.sion of defendant,—Worthy 
V WilUams, 12 S.E.2d 139, 64 Ga 
App. 47. 

68. Gn —Padpett v. Collins, 81 S E 
2d 309, 89 Ga.App. 7G9—Moore v 
Kins, 80 SE2d 74. 89 Ga.App. 621 
—Powell V. Riddick, 80 S.B 2d 70, 
89 OaAp.p. 505—'Propes v. Todd, 
79 R.E2d 346, 89 GaApp. 308— 
Smith V. State Form Mut. Auto. 
Ins. Co., 79 S.E.2d 7. 89 GaApp. 
292—Hinchcliffe v. Pinson, 74 S.E. 
2d 497, 87 Ga.App 526—^Anderson 
V. Reese, 69 S.E 2d 6.5C, 85 GaApp. 
437—Smith v. R F Brodegraard 

I * Co. 49 SE.2d 600, 77 GaApp. 

I 661—Carter v. Hornsby, 23 S.E.2d 

95, 68 Ga A'pp. 424—^Noras v. Mc¬ 
Cord, 200 S.E. 613, 59 GaApp. 
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65 CJ p 58 note 9, p 160 note 69. 

69. Ga.—SttHser v. Service Motor 
S.ale.s, 46 S E 2d 62.8, 76 G.a.App, 609 
—Powin.Tn V, Davis, 180 S.E. 917, 
51 GaApp. 917—Mann v. Massey, 
l.’-.R .SE 343, 43 GaApp. 201. 

C .1 p 160 note 70. 

70. Ga—Young V. Durham, 84 S E. 
165, 15 GaApp. 678—Roper Whole¬ 
sale fJrocery Co. v, Faver, 68 S.E. 
883, 8 C,a.App. 17'8. 

71. Ga.—Smith v. State Farm Mut. 
Auto. In.e. Co., 79 S.B.2d 7. 89 Ga. 
App. 292—Graham v. Frazier, 60 S. 
B2d 833, 82 GaApp. 185—Sellers v. 
Sellers, 46 S.E.2d 205. 76 GaApp. 



§ 205 TROVER & CONVERSION 

property therein, the actual possession, or the right 
of possession.72 Actual possession of a chattel at 
the time of the conversion thereof will sustain 
trover,73 except as against the true owner or one 
claiming under him;74 but title or right to prop¬ 
erty, general or special, must also be proved to be 
in plaintiff whenever his right of immediate posses¬ 
sion cannot be otherwise shown.75 The right to 
immediate possession may be a siiflficient basis for 
the maintenance of the action.76 It has been held 
that only actual possession of the land will sustain 
an action to recover the value of timber cut and 
removed therefroin.77 

riaintiff must recover on the strength of his own 
litle,7>< which must he the legal,79 not the equita¬ 
ble,^*9 title, or on his right of possession lawfully 
accpiired under contract;3l and the mere fact that 
he advanced the money whereby another obtained 
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title, or that he was in possession of the property 
solely as agent of another,*® is not sufficient to au¬ 
thorize him to maintain the suit. A bailee, how¬ 
ever, has such title as will enable him to maintain 
the action.** So also has a warehouseman after 
he pays the rightful owner for cotton stored with 
him;35 a bonded constable who has levied on the 
property,*® notwithstanding he has deposited the 
property with an agent a person having a right 
of possession based on a qualified title;** the pur¬ 
chaser in possession of the property under a con¬ 
ditional sale,*® even as against the seller who has 
reserved title®® or his transferee;®'! a surviving 
widow who was in possession of personal projicrty 
of a decedent’s estate at the tunc of its conversion 
by defendant;®® or the seller in a contract of sale 
whereby title is retained in him or his agent until 
payment of the purchase price,®® but not where the 


410--C’hnlkf>r v. Boaalcy, 34 S R 2d 
I55H, 72 (JaApp. 662—Wjut«»n v But¬ 
ler. 186 K.K 773, 63 CSa.App C!)G— 
I'afrc V. Moxley, 112 S E 731, 28 
Ga App G20—■Southern Kailwuy Co 
v. StrozJor & Waters, 73 S E 42, 10 
Ga.App 167. 

65 C.J. p 68 note 10. 

7a. Go.—Liptrot V. Holmes, 1 Ga 
381—-Bush V Smith. 48 S E 2d 682, 
77 Ga App 329—Teomana v. .lones, 
188 S E 62. 64 Ga-App 330—^Liv- 
InRston V Epaten-Uoberts Co., 177 
S.E 79, 60 GaApp. 26 

73. Ga.—Groover v. Savannah Bank 
& Trust Co., 198 S.E 217, 186 Ga. 
476—Cohn v. RiK«by, 6 S E 2d 93, 
60 Ga.App 728—Small v. Wiltion, 
93 SE 618, 20 GaApp. 674. 

66 C.J. p 67 note 98, p 69 note 17, p 
160 note 74. 

74. Ga.—Camp v. Turner, 91 S E 
910, 19 Ga.App. 452. 

76. Ga—Burch v, Pedifio, 39 SE 
493, 113 Ga 1157. 64 L,.HA. 808. 

65 C.J p 160 note 76. 

76. Go.—Summcrfleld v. Kinard, 68 
S E 966, 8 Ga.App. 263. 

77. Ga.—Moore v. Bowen, 36 S.E 2d 
924, 73 Ga.App. 192, 

78. Ga.—Powell v. Riddick, 80 SE 
2d 70, 89 Ga.App 606—Anderaon v 
Ileose, 69 S.E.2d 656, 86 Ga.App. 
437—^McDay v. Lionff, 11 S E 2d .395, 
63 GaApp. 421—Rollins v. Person¬ 
al Finance Co., 175 S E. 609, 49 Ga. 
App. 365. 

66 C.J. p 160 note 76. 

Ooaaeotioa with title 

The rule, that plaintiff cannot re¬ 
cover where he relies on title to re¬ 
cover pos.se8sion and his ovidence 
shows paramount outstanding title 
is in third person, did not apply 
whore plaintiff was shown to have 
such a connection with le^al title of 
another as to give him the right of 


possession as owner of an Interest 
in the property—Cohn v. Riksby, 5 
S E 2d 93. (!(» Ga App 728. 

79. Ga—^Hineholiffe v. Pinson, 74 S. 
E2d 497, 87 GaApp 626—^Po.sey v. 
Fro.st Motor Co, 65 S E 2d 427, 84 
Ga.App 30—Bush v Smith, 48 S E 
2d 582, 77 Ga.App. 329—Tidwell v. 
Bush, 1 SE2d 457, 69 GaApp. 471 
—Livingston v. Epsten-Roberts t'o , 
177 SE 79, 60 GaApp 2.')—1‘rater 
V Painter. 64 S E. 1003, 6 GaApp 
292 

65 C.J. p 160 note 77. 

80. Ga—Smith v. State Farm Mut 
Auto Ins Co,, 79 S E 2d 7, 89 Ga 
App 292—^IlmehcliiTe v. l*inson, 74 
S E 2d 497, 87 Gu App 526—Rush v 
Smith. 48 SE2d 582. 77 GaApp. 
329—Tidwell v. Bush. 1 S E 2d 457, 
59 Oa.App 471. 

65 C J. p 160 note 78 

81. Gq —Rollins V. Personal Finance 

Co, 176 S.E 609, 49 Ga.App. 365 ' 

Executory agreemest 

Trover wu-s held not to lie, where 
contract relied on to show title and j 
riRht of possession in plaintiff was 
mere executory agreement to sell, 
notwithstanding down payment of 
part of purchase money and tender of 
rest, where seller repudiated contract, 
decliiung tender, and refusing to de¬ 
liver property; plaintiff’s remedy be- 
I ing action for damages for breath of 
contract—McEnlire v. Naylor, 171 
S.E ‘JK7. 47 Ga App. 752 

82. Ga—Caison v Groover, 102 S 

E 38, 24 Gii App 715 , 

65 CJ p 160 note 79. 

Where one porchaMB property with 
BAotber’B funds and the latter is 
thereby vested With an equitable title 
as beneficiary t»f a constructive trust, 
the equitable title, while it can be 
asserted in trover against the trus¬ 
tee or those holding the property for 
the beneficiary, cannot be asserted 
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against one who occupies the posi¬ 
tion of a bona ftdo purchaser of the 
propel ly for value and without no¬ 
tice of the cquiLiblc title of the ben¬ 
eficiary of the* trust —Padgett v. Col¬ 
lins, 81 S.E.2d 309, 89 Oa.App. 769 

83. Ga—Zugar v. Glen Falls Indem¬ 
nity Co., 11 SB 2d 839, 63 GaApp. 
660 

C5 C.J p 160 note 80. 

84. Ga,—Thompson v. Ward, 86 S.E. 
224, 144 Ga. 91—American Ry. Ex- 
pre.s.s Co. v. Willis, 111 S.E 580. 28 
Ga.App 430. 

85. Ga—'McWhorter & Armor v. 
Moore, 67 SB. 115, 7 Ga Apji 439. 

66 C J. p 160 note 82. 

86. Ga—Pepper v. James, 67 S E. 
218. 7 GaApp 518. 

87. Ga—I’epper v. James, supra 

65 C.J. p 160 note 85. 

88. Ga—Groover v. Savannah Bank 
& Trust Co„ 198 S.E 217, 186 Ga 
4 76—Smith V R F. Brodi'giuird & 

I Co. 49 SE2d 500, 77 GaApp 661— 
Cohn V Itigsliv, 5 S E 2d 9.3, 60 Ga, 
App 728—-Comer v. Home Che\ro- 
lut Co, 151 S E. 678. 40 GaApp, 82il 
—Atlantic Coast Line R Co v. 
Gordon, 73 S E. 694, 10 GuApp. 
311 

Amount of recovery bv plaintiff with 
special interest see infra § 239. 

89. Ga —^tVhito v Dotson, 163 S K 
233. 41 GaApp 436 

66 C.J p 161 note 87, 

90. Ga.—^tVhite v. Dotson, 153 S.E 
233, 41 GaApp. 436—lloper Whoh*- 
sale Grocery Co. v. Faver, 68 S E. 
883, 8 GaApp. 178. 

91. Ga,—White v Dotson, 163 S E, 
233, 41 GaApp. 436 

92. Ga,—Camp v Turner, 91 S E, 
910. 19 Ga.App 452. 

65 C.J p 161 note 90. 

93. Ga.—Jowurs v. Blandy, 58 Ga. 
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TROVER & CONVERSION §§ 205-206 


goods were sold on credit.*^ A defrauded seller 
may maintain trover, since for purposes of the 
action title to the property never passes to the 

buyer.3*5 

The transferee of the owner can maintain the 
action against the agent of the transferor in pos- 
session.^*’ Title in plaintiff at the time suit is in¬ 
stituted is sufficient even though plaintiff may have 
thereafter divested himself of title Where an 
owner brings trover, and pending the action sdls 
the property, and without ohjection amends his 
petition, making it a suit for the use of the vendee, 
the sale of the property does not defeat his right to 

recover.*^* 

Inx'alid title. A plaintiff who, when proof of title 
is essential, relies on one which is fraudulent or 
void, cannot rccover.^^® 

§ 206. - Possession of, or Conversion by, 

Defendant 

It is essential to an action of trover that the plaintiff 
show that the defendant has actual possession of the 
property, or that he converted it. Acta of the defendant 
must be positive and tortious. 

It is essential, in order successfully to maintain an 


action of trover, that plaintiff show that defendant 
has actual possession of the property^ or that he 
converted it.2 Acts of defendant must be positive 
and tortious.s Mere nonfeasance or neglect of some 
legal duty is not sufficicMit,^ and a mere breach of 
cnntract is not conversion,^ nor is destruction or 
loss of property as a result of negligence.® It is 
generally not essential that defendant's motive or 
intent should be wrongful,^ and his good faith,^ or 
his knowledge or ignorance,^ is not involved in ac¬ 
tions for conversion. 

Any distinct act which is an unauthorized and 
wrongful assumption and exercise of control or 
doniinioii over the property of another in denial of, 
or inconsistent with the owner's rights, is a con¬ 
version even though defendant docs not apply 
the property to his own use Possession of prop¬ 
erly with a claim of title adverse* to that of the true 
owner is a converMon,^- hiit defendant cannot be 
charged with conversion unless he had actual or 
constructive possession at the time of the alleged 
conversion.'*^ It is not necessary that his possession 
should continue until the commencement of the 
action.*^ 

Any u.sc*® or disposition,^® such as a sale,i7 of 


379—Moon v. Pish, 89 S.E 374, 18 
Gn App 267 

Ga—Sutton v. McCoy. 59 SE 21. 

2 (taApp 758. 

95. Ga—Taylor v Gill E<iuipmcnt 
Co. 7.3 S.E 2d 755, 87 Ga App 309. 

96. Ga—Holland v. Jjawrenoe, 9t S 
E 56'1, 147 Ga, 479 

97. Ga—C I. T. Corp v. Smith, lO.'l 
E 261, 66 GaApp 544, afflrined 

Smith V C I T, Corn, 197 .S E 
322. 186 Ga, 199, 

98. Ga—M( Elrnurray v. Harris, 43 
S E 987, 117 Ga 919. 

99. Ga.—Mulligan v. IJailey, 28 Gu 

507. 

1. Ga—Croako v. Ware, lOG S.E 560, 
26 Ga.App, .524, 
f.6 C.7. p 161 note 96. 

PosaesBioa of parts 

In again.'^t junk dealer for con¬ 
version of traitor, c\ idem e that de¬ 
fendant had not purehused traitoi as 
a ■wh()le or ext-rcKed anv (ontrol or 
domininn over it hut h.ad merclv pur- 
clia.sed parth of tractor a.s junk from 
third person, believing in good faith 
that .siller had purchaised tractor 
from owner, demanded a verdict for 
defi'ndant, .since no eonveraion ol 
tractor by defendant was shown — 
Itozenlierg v. .Sund. 60 S E.2d 390, 81 
GaApp 856 

8. Ga—Smith v. Kershaw. 1 Ga 
259—Jeema v, Lewis, 79 S.E. 236, 
13 Ga.App. 456. 

66 C.J. p 161 note 97. 


3. On —Southern Expre.ss Co. v Sin¬ 
clair. 60 SE 819. 1.30 Ga. 372— 
Shore v Brown, 91 SE 909, 19 Ga 
App. 476 

4. Ga—Southern Express Co v. 
Sinel.air. 60 S E 849, 130 Ga. 372 

05 C J p 14 note 2l 

Is, Ga—Reidv Caldwell, 36 S E 684. 
j nOGa 4«l 
; 6.6 C .1 pi 4 note 23 

6. tJ.i—Green v, Fairburn Banking 
Cu, 113 SE 69. 29 GaApp 3 

7. Ga—Merchants & Miner.s Tran.s- 
port.'itien <\) V Moore & Co, 52 S. 
K 802. 124 Ga 482 

65 <’ .1 ji lf> note 35. 

8. Ga —Merohaiit.s & Mmer.s Trans- 
port.atiun Co v Moore & Co., supra. 

65 C .1 p 1 fi note 42 

9. Ga Mi.<''nnn Lumlier Co v Hall, 

4 9 SE2d 1.50. 77 GaApp. 455 

66 CJ P 17 notes 43. 46 

10. Ga—.Tam.'s \ Newman. 36 SE 
2d .tSl. 73 Ga Ar>p 75—William.s v 
Itoberts. 1 .SE2d .687. 59 (JaApp 
47.3--Georgia, E. A Ilv Co v. 
Bli.sh Milling Co., 82 SE 781, 15 
Ga App, 142 

C.'i c.J. p 29 note 17. 

Taking by force 

Owner did not lose title to automo¬ 
bile when Jt wa.s forcibly token from 
him, though he did lose the use and 
enjoyment of automobile and he had 
the riRht to recover automobile or 
the value thereof from the per.son in j 
possession of it and the right to I 
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transfer or dispose of such right of 
action—Browder v C'ox, for Use and 
Benefit of Anienenn See Ina Co , 64 
S E 2d 460. 8.3 GaApp. 738, followed 
in Colfee v Cox, for Use and Benefit 
of American Si'c Ins. Co., 64 ,S Til 2d 
461. 83 GaApp 743. 

Obtaining property by fraud or 
false representation is ((inversion — 
T.iylor V. (rill Ktiuipmfnt Co., 73 S. 
E 2d 7.55, 87 GaApp. 309—fiustin v. 

,Scott, .56 S.E 2d 778, 80 GaApp C30. 

11. Ga—,Iame.s v Newman, 36 S K. 
2d 581, 7.3 GaApp. 79. 

66 r J p 30 note 18 
The selsure of church funds by 
unaiithonztd per.snn.s con.slitutcs a 
coiiverhlon irrespective of manner of 

ilh expiiiditun-(’’arlson v, Pox, 31 

I S E 2(1 597, 198 Ga 400. 

12. Ga —Beaver v. Magid, 192 S.E 
■19T, Tib Ga.App 272. 

6,5 (',.1. p 31 note 30. 

13. <»a—Merchant.s', etc, Bank v. 
.Seaboard Air-Line K. Co., 60 S.E. 
571. 130 Ga 224 

14. (hi—("hamble.HH v. Llving.ston, 
51 SE .314, 123 Go. 257—Wilkin v. 
Boykin, 56 Ga. 46. 

15. Ga—Spiers v. Hubbard. 78 .S E 
136, 12 Ga,App. 676. 

16. Ga—Phillips v. Taber, 10 S E. 
270, 83 Ga. 565—Thompson v. Car¬ 
ter. 65 S.E. 699, 6 GaApp. 604. 

17. Ga —Wilson-Weesner-Wilkln.son 
Co. V Collier, 8 S,E.2d 171, 62 Go. 
App. 457. 
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the personal property of another is a conversion 
where it is unauthorized by, and is in denial of, the 
owner's rights; but a sale by an agent of the 
owner authorized to sell is not a conversion even 
though he exceeds his authority.^* Nq contractual 
relationship between plaintiff and defendant is nec¬ 
essary to maintain an action in trover, it being suffi¬ 
cient that defendant has converted to his own use 
the property of plaintiff.'^9 Trover will lie for con¬ 
version, even though the property has been de¬ 
stroyed before the commencement of the action,-® 
or has been sold by defendant prior to demand and 
suit.^^ Conversion of a part of a chattel is a con¬ 
version of the whole where the remaining part is 
thereby impaired in value or utility .22 unau¬ 
thorized appropriation or diversion of the proceeds 
of a sale by the purchaser is a conversion ^3 A 
seizure by an officer, under authority of a statute, 
of property being used in violation of law is not 
a conversion and a sale on foreclosure of a hen 
IS not a conversion where there is due process of law 
and the owner has failed to take the steps provided 
by law for testing the right to the lien in the fore¬ 
closure proceedings.^^' 

Purchase of property. Tlic buyer of property sold 
condiUonally is liable in trover where he refuses to 
comply with the condition on receiving the prop¬ 
erty.-® One who takes possession of, and chums 
rights in, a chattel through a purchase or other 
means, from a person who had no j'owcr to dispose 
of it, IS guilty of conversion,27 even though he re¬ 
ceives It in good faith without notice of the rights 
of the owner and where property is intrusted by 
the owner to another for a specific purpose, lia¬ 
bility for conversion attaches to one who receives 
it from such other and converts it to his own use.29 


A purchase at an invalid public sale may be a 
conversion.3® An innocent purchaser of property 
from one who had lawfully acquired it from the 
owner is not liable for conversion for reselling the 
property.31 

§ 207. -Waiver and Estoppel 

The plaintiff may waive his right, or be estopped 
to maintain trover. 

Plaintiff may waive his right to sue in trover, 
as by receiving the proceeds of defendant’s wrong¬ 
ful act®2 or by accepting the promise of a new 
article in place of the one converted.^^ Plaintiff 
will not be estopped to assert his rights unless his 
conduct under the circumstances was sufficient to 
raise an estoppel under the general rules of estop- 
pcl.3^ The seller of personal property holding a 
note for the purchase price in which title is retained 
in himself is not estopped to bring an action of tro¬ 
ver for the property by the fact that he has previous¬ 
ly sued out a purchase money attachment,®® nor, as 
long as nobody was injured by his disclaimer, is 
a party who has disclaimed title to the property 
estopiied thereby subsequently to assert it in an ac¬ 
tion of trover.®® Where a materialman files a claim 
of lien after the time allowed by law, and never 
seeks to enforce it, he is not estopped afterwards to 
sue ill trover for his matcnals.®^ A widow who, as 
an individual, has illegally disposed of the proj/trty 
of an estate is not estopped to maintain, as ad¬ 
ministratrix, an action of trover to recover it.®® 

§ 208. Conditions Precedent 

There must be compliance with all essential conditions 
precedent to the maintenance of an action in trover. 

Where title has passed in a sale or exchange of 


18. Ga—Loveless v. Fowler, 4 S E. 
102, 79 Ga. 134, 11 Am S R. 407. 

19. Ga—Kelley v. Sheehan, 7 S.E 
2a 298. 61 GaApp 714. 

20. Ga—KcoKgina v. General Fi¬ 
nance & Thrift Corp., 67 S.E 2d 686, 
80 GaApp. 847 

21. Gn.—Seoggina v. General Fi¬ 
nance & Thrift Corp, 67 S.E 2d 686, 
80 GaApp. 847. 

22. Ga—Nalley v. Thomason, 113 
S.E 66, 28 Ga,App. 787. 

23. Ga.—Stevenson v, Wyatt Hard¬ 
ware Co., 136 S.E 316, 36 GaApp. 
67. 

24. (la—Martin v. English, 98 S.E 
605, 23 Ga.App, 484. 

At oommon law any person might, 
at his peril, seize property for a for¬ 
feiture to the government under its 
laws, and If the government adopted 
the seizure by forfeiting under appro¬ 


priate procedure. It was sufficient 
rreognltion and confirmation of the 
Seizure to give the seizure an equal 
validity In law with original seizure 
under autho^ltJ^ and precluded person 
making seizure from being liable to 
owner for the conversion.—^Kitchens 
V. Beverly, 72 S E 2d 819, 86 Qa.App. 
8S0. 

25. Ga,—Fitzgerald Trust Co. v. 
Burkhart. 77 SR 7, 12 Ga.App. 
222 

26. Ga—^Jowers v. Blandy, 68 Ga. 
379~Moon v. Gulf Fish Co., 89 S.E. 
374, IS GaApp. 2b7. 

27. Ga—^V.-ire v. Simmons, 55 Ga. 
94—Darby v. Parrish, 156 S.E. 462, 
42 Ga.App 492. 

28. Ga —Comer v. Rome Chevrolet 
Co., 161 S.E. 678, 40 Ga.App. 820. 

66 C.J. p 36 note 14. 

29. Ga.—Seago v. Pomeroy, 46 Oa. 
227. 


30. Ga.—Harrell v. Harrell, 73 Ga. 
697. 

31. Ga.—Smith v. Norman Motors 
Co„ 66 S.E2d 699, 84 GaApp. 186 
—Morris v. Courts, 1 S.E.2d 687, 
69 Ga.App 6G6. 

32. Go.—Bullard v. Madison Bank, 
33 S E. 684, 107 Go. 772. 

33. Ga.—Moate v. Griswold, 107 S.E. 
387, 27 Ga.App. 31. 

34. Ga.—^Rushin v. Tharpe. 16 S.B. 
830, 88 Ga. 779. 

35. Ga.—^^Vllson V. Owen, 91 SB. 

233, 19 GaApp. 169—Jordan v. 

Jenkins. 86 S.E. 278, 17 Ga.App. 
58. 

36. Ga—^Frlth v. Slier, 32 Ga. 666. 

37. Ga.—Broadway Apartment Co. v. 
Barnett, 118 S.B. 601, 30 Ga.App. 
562. 

88. Go.—Gouldsmith v, Coleman, 67 
Ga. 425, 
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goods procured by defendant's fraud, plaintiff can¬ 
not recover without proof of a rescission of the 
contract and a return or tender of the consideration 
received,39 but the tender is waived by defendant’s 
refusal to rescind.^® Institution of criminal pro¬ 
ceedings against one who has stolen the property 
is not a condition precedent to an action of trover 
to recover possession thereof,^! especially when the 
offense was committed m a foreign jurisdiction,“^3 
unless required by statute.'^S 

Demand to give bond. The law does not require 
that the officer serving a bail trover proceeding 
shall first make demand of defendant to give bond, 
in order that plaintiff may maintain his suit,^^ and 
failure on the part of the officer to make such a 
demand cannot in any way affect plaintiff’s rights.^® 

§ 209. - Demand and Refusal 

The necessity and sufficiency of a demand for the 
return of the property and refusal thereof depend on the 
facte and circumstances of the particular case. 

No demand is necessary to maintain a suit in bail 
trover where there was an actual conversion before 
institution of the suit^c or, ordinarily, where de¬ 
fendant is in possession of the property at the time 
suit is brought^'i' and enters a plea denying plaintiff’s 
right to recover,'*8 the only purpose of the demand 
in such case being to save plaintiff the costs of court 
should defendant disclaim title to the property.'*^ 
It is not necessary that there be a demand and re¬ 
fusal where property was taken under a wrongful 
levy;50 where there w^s a wrongful use or disposi¬ 


tion of property by a bailee thereof;^! where there 
was a transfer of property by one having no right 
or title thereto, irrespective of the character of his 
possession ;52 where there was other exercise of 
dominion and control over the property inconsistent 
with the rights of the owner.^s Where there has 
been a demand on a corporation, it is not necessary 
that there be a demand on each of the individuals 
who control it, in order to hold them individually 
liable for conversion.^^ Where the owner of the 
property sues a bailee of the converter, service of 
the petition in the action on the bailee while the 
property is in its possession has been held to be 
sufficient notice of plaintiff’s title to the property.^® 

Where no actual or constructive conversion is 
otherwise shown, and it appears that defendant is 
in possession of the property, plaintiff must prove a 
demand and refusal,^® Where a qualified or con¬ 
ditional refusal is not reasonable or justifiable under 
the circumstances and amounts to a denial of plain¬ 
tiffs rights, it will be sufficient to support an action 
for conversion,In order that a demand and re¬ 
fusal may be sufficient to establish a conversion, it 
must affirmatively appear that at the time thereof 
the property was in existence,^3 and that at the 
time of the demand the property was in defendant’s 
possession or so far under his control that he could 
comply with the dcmand.^9 Demand is necessary 
where defendant has, in good faith and without no¬ 
tice of the owner’s rights, received property from 
one not authorized to dispose of it.^® When a de¬ 
mand is necessary, it must be made after plaintiff’s 
right of possession has accrued. 


39. Ga.—Sasser v. Pierce, 70 S E. 
197, 9 Ga.App. 27. 

40. Ga.—Sasser v, Pierce, supra. 

41. Ga.—McBain v. Smith, 13 Ga. 
315. 

42. Ga.—McBain v. Smith, supra. 

43. Ga.—Broughton v. Winn, 60 Ga. 
486. 

66 C.J. p 161 note 4. 

44. Ga.—^Davis v. Boswell, 89 S.E. 
382, 18 Ga App. 270. 

45. Ga—Davis v. Boswell, supra. 

46. U S.—Hendryx v. E C. Atkins & 
Co.. C.C.AGa, 79 F 2d 508. 

Ga—Briscoe v. Pool, 177 S.E. 346. 
50 G-a-App. 147—Bush v. Ogletree. 
142 SE. 463, 38 Ga.App. 65. 

65 C.J. p 42 note 95, p 161 note 8. 

47. Ga.—C. I. T. Corp. v. Smith, 193 
S.E. 261, 56 Ga.App. 544, affirmed 
Smith V. C. L T. Corp., 197 S.B.2d 


322. 186 Ga, 199—Sapplngton v 
Pimes, 95 S.E 316. 21 Ga.App. 810 

65 C J. p 41 nolo 12 [Id. 

46. Ga—^Kala.s v. Fay, 120 S.E. 28, 

j 31 GaApp. 109. 

I 66 C.J. p 47 note 38 [b]. 

49. Ga.—^Ilnrrjs v. Bennett Bros., 34 
S E.2d 615, 72 Ga.App 689—^Kala.s 
V. Fay, 120 S E. 28, 31 Ga.App. 109 
—l^par.son v. Jones, 89 S.E. 636, 
18 Ga.App. 448. 

50. Ga —Braswell & Son v. McDan¬ 
iel, 71 Ga, 319—Robinson v. Mc¬ 
Donald, 2 Ga. 116. 

51. Ga,—Cox V. N. K Fairbanks Co . 

116 SE 43, 29 GaApp. .538— 

Thompson v. Carter, 65 S E 599, 6 
Ga.App. 606. 

52. Ga.-—Harrell v. Harrell, 76 Ga. 
697—Branch v. planters' Loan, etc.. 
Bank, 76 Ga. 342. 

53. Ga,—Merchants & Miners 
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Trnnsp. Co, v. Moore & Co., 52 S.E. 
8(12, 124 Ga 4 82. 

65 C J. p 43 note 11. 

54. Ga—Garlmtt Lumber Co. V. 
Prescott, C7 S.E. 1127, 13 4 Ga. 382. 

55. Ga—Ocean S. S. Co. v. South¬ 
ern States Naval Stores Co., 89 S B 
838, 145 Ga 798. 

56. Ga.—Bnston v. Rabun. 41 S E 
568. 115 Ga 378. 

65 C J. p 161 note 12. 

57. Ga—Southern Ry. Co. v. Amer¬ 
ican Whip Co., 81 S.E 1114, 141 Ga. 
768. 

68. Ga.—Southern Express Co v. 
Sinclair, 60 S.E. 849, 130 Ga, 372. 

5D. Ga —Hare v. Atlanta City Brew¬ 
ing Co., 66 Ga. 348—Seago v. Pom¬ 
eroy, 46 Ga. 227. 

60. Ga.—^Atlantic Co&at Line Ry. Co, 
V. Nellwood Lumber Co., 94 S E. 86* 
21 Ga.App. 209. 

61. Ga.—Hudson v. Goff, 3 S.E. 162, 
77 Ga. 281. 
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§ 210. Defenses 

The defendant may, In ball trover, set up any legal 
defense which would defeat the right of the plaintiff to 
recover. 

Defendant has the right, in bail trover, to set up 
any legal defense which would defeat plaintiff’s 
right to rccover.G2 A defendant may always defend 
a trover action by showing that plaintiff does not 
have title or right of possession.It is a good de¬ 
fense to an action of bail trover that title, where 
plaintiff relies on his title, is in defendant®'^ or is 
outstanding in a third person,that the right of 
possession is in defeiidant^^* notwithstaiidiiig legal 
title may be in plaintiff,that ])laintiff’s right of 
action depends on an inyiioral contract,or that 
plaintiff has ratified the act constituting the alleged 
conversion.A person sued in his individual ca¬ 
pacity for a conversion may justify by showing that 
the property alleged to have been wrongfully con¬ 
verted by him was rightfully held as the property 
of a lunatic for whom, subseciucnt to the conversion, 
he has been appointed guardian.^ de¬ 

fendant possessed the property to accommodate 
plaintiff and that thereafter the property was 
wrongfully removed by a third person, without fault 
on the part of defendant, presents a meritorious 
defense to an action in trover.'^i 

It is no defense, however, that defendant is not 
in possession of the property sued for;'^^ that de¬ 
fendant, although abetting the conversion in pur¬ 
suance of a conspiracy, never had actual possession 
of the property, all of it being apjiropnated by his 
coconspirator 3 as against the owner, that he is 
in possession under a contract for the repair of the 


property, where he claims no Hen thereon that 
the property was returned,'^5 or sent out of the 
statethat defendant paid the value of the prop¬ 
erty to one not authorized to receive it'^'^ or in good 
faith took the property by consent of one mistakenly 
believed to be the owneror that plaintiff 
acquired title from a former owner in fraud of the 
rights of another, where defendant is not a privy 
of the person allegedly defrauded, 

It is no defense that defendant was an agent act¬ 
ing for his principal in the mattcr^O in good faith^j^ 
and in ignorance of the true owner’s title 
it has been held that it is no conversion of a chose 
in action by an agent, in possession thereof for 
his principal, to decline compliance with a demand 
of the true owner for its delivery on the ground 
that he is a mere agent, and for the sole purpose of 
restoring the note to his principal, which purpose 
he executes before any action is brought against 
him.^^ The fact that plaintiff permitted the prop¬ 
erty to remain in the possession of defendant for a 
lengthy period of time will not bar plaintiff from 
recovering the property where the possession of 
defendant is not such as would vest title in him 
by prescription.^^ 

§211. - Recoupment, Set-Off, or Coun¬ 

terclaim 

In the absence of some special Intervening equity 
arising in his favor, the defendant may not claim dam> 
ages by way of recoupment, set-off, or counterclaim. 

Unless some .special intervening equity arises in 
favor of defendant,such as nonresidence or in- 


62 . Ga.—inttle V, Ijawrence, 193 S. 
E 181, 56 Ga App. 524. 

63 . Ga—1’ropes v. Todd, 79 S.E 2d 
346. 89 Ga App 308 

One ia possessiou. ot personalty, 
even wrongfully, may defend agamj^i 
action in.stitutcd by any one cliUmmg 
title or right to po.sBes.sjon except u 
per.sori having svn h title or right of 
pos.ses.sion'—f’ropes v, Todd, supra 

64 . Ga—Powers v. Wren, 31 K E.2d 
713, 198 Ga. 31G-~L.ittle v. Eaw- 
renoe, 193 S.E. 181, 56 Gavlpp 624 
—Bridges v. Shlrllng, 105 S E 862, 
26 Ga .'tpp. 279. 

65. Ga—I’ropes v. Todd, 79 S E.2d 
346, 89 Ga App, 308. 

65 C.J. p 162 note 21. 

H6. Ga.—Little v. Lawrence, 193 S. 
E 181, 56 Ga App. 624—Mann v. 
Massey, 168 S.E. 341, 43 Ga.App. 
201 . 

66 C.J. p 1G2 note 22. 

67. Ga.—Martin v. English, 98 S.E. 
605, 23 Ga.App. 484. I 


68. Ga—^Abbott Furniture Co v. 
Mobley, 81 SE. 196. 141 Ga. 456. 

65 C.J p 3 62 note 24. 

69. Ga—K(\vnold.s Banking Co v. 
Keisler. 61 SE 828, 130 Ga. 789— 
Lowe V Kush, 107 S E. 394, 27 Ga 
App. 82. 

70. Ga—Elhott v. Keith. 29 S.E 
155, 102 Ga 117. 

71. Ga.—Williams v. Edwards, 60 S 
E 2d 538. 82 Ga.App 76. 

72. Ga—Brothers v. Horne, 79 S.E 
468. 140 Ga 617. 

65 C J p 162 note 27. 

73. Ga —Brothers v. Horne, supra 

74. Ga—Denny v. Bclsinger, 184 S. 
E. 914, 62 Ga.App. 851. 

175. Ga.—Pierce v. Loo Sing, 109 S. 
E. 549, 27 Ga.App. 677. 

65 C.J. p 68 note 10, p 162 note 29. 

76. Go,—Jordan v. Thornton, 7 Ga. 
617. 

77. Ga.—Jones v. Kimbrough, etc., 
Go., 74 S.E. 69, 137 Go. 638. 

66 C.J. p 162 note 31. 
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1092, 138 Ga 202 

80. Ga—Flannery v. Harley, 43 S. 
E 765, 117 Ga. 4 83. 

6.5 C.J p 162 note 34. 

I 81. Ga —Flannery v. Harley, supra. 

65 C.J. p 162 note 35. 

82. Ga.—Miller v Wilson, 26 S E. 
578, 98 Ga 567. 68 Am .S.R. 319. 

6o C.J. p 162 note 36. 

83. Ga—Wando I’ho.sphate Co. Y. 
I’arker, 21 S.E 63, 93 Ga. 414. 

84. Ga—Culbreath v. Patton, 37 S. 
K 2d 719, 73 Ga.App. 667—Rawson 
V. Tift, 185 S.E. 397, 53 Ga.App. 
248. 

85. Ga—P.arton v. Conner. 105 S E. 
712, 26 Ga.App. 219—Youngblood v. 
Armour Fertilizer Works, 99 .S E. 
314, 23 Ga.App. 731—.Steinhauer & 
Wight V Adair, 93 S.E. 280, 20 Ga. 
App. 733. 

66 C.J. p 162 note 38. 
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solvency of plaintiff,a claim for damages arising 
from a breach of contract cannot be interposed by 
way of recoupment,®'^ set-off,®® or counterclaim.®9 
However, if the owner brings trover to recover an 
article which was taken from him in a crude state 
and improved by labor and expense placed on it by 
the person taking it, defendant is entitled to plead 
as a set-off and to recover, ex aequo et bono, the 
value of his labor and expense by which the property 
has been enhanced, provided he makes it appear that 
his trespass in taking the property was innocent 
or inadvertent, and was not committed willfully or 
in bad faith;®® if the taking was not in good faith 
the set-off is not allowable.®! Defendant in trover, 
who claims that he purchased the property from 
plaintiff and paid part of the price, may, despite this 
rule, recover the amount of payment, where he pre¬ 
vails, and elects a money verdict instead of the 

property.® 2 

Action converted into equitable proceeding. In 
an action of trover, which had been converted into 
an equitable proceeding, it was not error to refuse 
to strike defendant’s answer and to rule out evi¬ 
dence introduced in proof of its allegations, on the 
ground that a claim for damages arising from a 
breach of contract could not be allowed in recoup¬ 
ment to an action in trover.®® 

If plaintiff elects to take money verdict the 
amount of his recovery may be offset by damage 
resulting to defendant by^ reason of any breach of 
contract by plaintiff which has not been waived.®^ 

I 212. - Estoppel to Assert Defense 

The defendant may, under the circumstances of a 
particular case, be estopped to assert a particular defense. 


The giving of a forthcoming bond in bail trover 
does not estop defendant to set up the defense that 
plaintiff had ratified his alleged tortious act,®^ or to 
deny that he was ever in possession of the property 
to recover which the suit was instituted;®® but one 
who has made a gift of a chattel to another and 
afterwards regains and holds possession of it is 
estopped m an action of trover brought by the donee 
to set up title in a third person at the time the 
gift was madc.®'^ 

§ 213. Jurisdiction 

Jurisdiction is not defeated by the tact that thar 
property is in custodia legis. 

The fact that the property is in custodia legis does 
not operate to deprive the court of jurisdiction®® 
but is matter to be pleaded by way of defense,®® 
even if affording a ground for defeating the ac¬ 
tion.! 

§ 214. Time to Sue and Limitations 

While bail trover must not be brought prematurely^ 
it must be brought within the period of limitations fixed 
by statute. 

The rules governing civil cases generally as to 
the commencement of actions prematurely arc ap¬ 
plicable in actions of bail trover.^ The action must 
be brought within the time prescribed by the stat¬ 
ute of limitations.^ 

§ 215. Parties Plaintiff 

The rules as to parties plaintiff in civil actions apply 
in bail trover. 

In accordance with the rules relating to civil ac¬ 
tions generally, the action of bail trover should be 
brought in the name of the real plaintiff,'* and the 


Value of Btoragr® 

Proof of reasonable value of stor¬ 
age of cotton before alleged conver¬ 
sion thereof by -warehou-seman was 
irrelevant In action for the conver¬ 
sion—Henry Cotton Mills v. Shoenig 
& Co. 127 S.E. 238, 33 Ga.App. 407. 

86. Ga.—Youngblood v Armour Fer¬ 
tilizer Works, 99 S.E. 314, 23 Ga 
App. 731—Steinhauer & Wight v. 
Adair, 93 S.E. 280, 20 GaApp 733. 

87. Ga.—Bell v. G. Ober, etc , Co., 36 
S E. 904. Ill Ga. 008—Harden v. 
Lang. 36 S.E. 100, 110 Ga 292. 

88. Ga—Simons v. Bargainer, 105 
SE. 714, 26 Ga.App. 251. 

65 C.J. p 162 note 41. 

89. Ga.—Ellis, McKinnon & Brown v. 
Hopps, 118 S.E 583, 30 Ga.App. 453 
—Youngblood v. Armour Fertilizer 
Works. 99 S.E. 314, 23 Ga.App. 731. 


90. Oa.—Taylor v. Hammack, 7 S E. 
2d 200, 61 Ga App. 640. 

65 C J. p 162 note 43 

91. Ga—He Bardelabon v. Coleman, 
39 SP:2d 589, 74 Ga.App. 261. 

65 C J. p 10,3 note 44. 

92. Ga —.Steinhauer & Wight v. 
Adair, 93 SE 280, 20 GaApp 733. 

93. Ga.—Dyson v, Washington Tele¬ 
phone Co., 121 S.B. 105, 157 Ga 
67. 

94. Ga.—Ellis v Hopps, 118 S.E. 583, 
30 Ga.App 453 

95. Ga—Lowe v. Rush, 107 SE 394, 
27 Ga App 82. 

96. Ga—Bell v. G Ober &. Son.s Oo , 
36 S.E 904, 111 Ga 668—Commer¬ 
cial B.ank of Crawford v Pharr, 43 
SE2d 439, 75 Ga.App. 364 

97. Ga—Hartz v. Hartz, 79 S E 230, 
13 GaApp. 401 


,98. Ga—Coker v. Eison, 151 S.E 682, 

I 40 Ga-App 835 
I 99. Ga.—Coker v. Eison, supra. 

I Property ia ouatody of defendant as 
agent for officer geizlng It 
Ga—Coker v. Eison, supra. 

1. Ga—Coker v. Ei.son, supra. 

2. Ga.—Gamble v. .Shingler, 96 S.E. 
705. 22 G;i App 608 

05 C.J p 163 note 55. 

3 . US — Singletary v. General Mo- 
tor.s Aeeeptanee Corporation, C.C. 
A Ga . 73 F 2d 453. 

Gn—Gaskin v. Mobley, 89 S E 337, 
145 Ga. 376 — Hicks V. Moyer, 73 S. 
E 754, 10 Ga.App. 488. 

Action held barred 

U.H.—Ilendryx v. E. C. Atkins & Co.. 
C.C.A Ga.. 79 P.2d 608. 

4. Ga. — Lee v. Hamilton, 62 S.E.2d 
419, 83 Ga.App. 59. 

65 C.J. p 163 note 57. 
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person in whose name the action is brought is not to I sons to claim property levied on by an officer under 


be regarded as a nominal and formal party only.^ 
The name of a usee as a coplaintiff will be treated as 
surplusage when the other coplaintiff was the owner 
of the goods at the time of their conversion's and 
a nominal plaintiff will fail to recover unless he 
establishes a right of action in himself.'^ "Where 
plaintiff is represented in a contract of sale by an 
agent who retains title in himself as agent until 
payment of the purchase price, in an action of bail 
trover to recover the property the agent need not 
sue in his own name the action lies in the name 
of the principal.® 

§ 216. Parties Defendant 

Who may or must be parties defendant In ball trover 
le governed by the general rules of civil actions. 

It is unnecessary to make both parties to a bill of 
sale parties to bail trover proceedings brought by 
the person to whom the property was conveyed, 
where the petition alleged that one of them was in 
possession of property and refused to deliver it to 
plaintiff.^® Joint tort-feasors may properly be 
joined as parties defendant.^'^ Defendant cannot, 
by an amendment to his answer equitable in its 
nature, have reformed a written instrument which 
he relies on to define the character of his possession 
of the property in controversy, without making the 
person who executed the instrument a party to the 

case, 12 

§ 217. Intervention 

Generally, a third person has no right to Intervene 
In ball trover. 

A third person has no right to intervene in an 
action to recover personal property for the purpose 
of asserting equitable rights to the property,nor 
can he assert title to property seized in bail trover 
])rocecdings under a statute permitting third per- 


an execution or other process.*^ 

§ 218. Bail Proceedings 

a. In general 

b. Construction of statutes authorizing 

proceeding 

a. In General 

A bail proceeding is a species of ancillary proceeding 
in connection with the action of trover, but Is not an 
essential part thereof. 

A bail proceeding is not an essential part of a 
trover case such a proceeding constitutes a 
species of ancillary proceeding in connection with 
the action of trover.^® Plaintiff is not compelled to 
require bail of defendant, but has the privilege of 
making the affidavit provided by the statute for that 
purpose but, where after a nonsuit, plaintiff, 
having retained possession of the property, renews 
his action of trover, it is improper to require bail.^® 
The purpose of bail process is to require security for 
the forthcoming of the property,^® or to authorize 
the seizure of the property,2® or, if the property can¬ 
not be found, to arrest defendant but it is not 
to punish him for illegal acts in obtaining proper- 
ty.22 The purpose of the statute allowing plaintiff 
to have possession of the property pending the suit 
is to preserve it so as to answer the final judg- 
mcnt.22 

b. Construction of Statutes Autboriaing Pro¬ 

ceeding 

Statutes authorizing bail proceeding are to be strictly 
construed. 

While the statute authorizing the proceeding for 
bail IS not in derogation of common it is in 

derogation of common right^^ and should be strictly 
construed but this docs not require a literal com- 


5. On —v. Smith, 136 S.E 175, 
Z (i (la Apj). 237. 

6. (In—MfElmurrary v. Hams, 43 

.s M. !),S7, 117 Gu, 919—Willis v. 

Iliirc-h. 42 S.E. 718, 116 Go. .374. 

7. (la—^Willis V. liurch, supra. 

S. (la.—Jowers v. Blandy, 68 <3a- 

379 

9. Ga.—Jowers v, Blandy, supra. 

10. Ga.—Williams v. yurbrouph, 130 
S.E, 3(;i. 34 Ga.App. 600. 

11. Ga—Gounoil v. Nunn, 153 S.E. 
234, 41 GivAw. 407. 

12. Ga,—Holland v. Lawrence, 94 S. 
B. 661, 147 Ga. 479. 

13. Ga.—First Nat. Bank v. Knowles, 
175 S E. 791. 179 Ga. 377. 

65 C.J. P 163 note 64. 


14. Ga—Central Bank of Oakland, 
Cal V. Gi'orpria Grocery Co., 48 S.E. 
325, 120 Ga. 8S3. 

15. Ga—Harper v. Jeffers, 78 S E. 
172, l.ia Ga 756 —Little V. Law¬ 
rence, 193 S.E. 181, 56 Qa-App. 624. 

16. Ga—Harper v. Jeffers. 78 S.E 
172, 139 Gu. 756—Little v. Law¬ 
rence. 193 SE 181, 56 Ga.App. 524. 

17. Ga—^Harper v. Jeffers. 78 S E. 
172, 139 Ga 756, 

18. Ga—Tinsley v. Block, 25 S.E. 
429, 98 Gu. 243. 

19. Ga.—Savannah Guano Co. v. 
Stubbs, 75 S.E. 433, 138 Go. 409— 
Ragan v. Chicago Packing- Co, 21 
SE 143. 93 Ga. 712—Hudson v. 
Goff, 77 Ga. 281. 
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20. Ga.—Little v. Lawrence, 193 S.E. 
181. 56 Ga.App. 624. 

21. Ga—Little v. Lawrence, supra. 

22. Ga—Savannah Guano Co, v. 
Stubbs. 75 S.E 433, 138 Ga 409— 
Ragan v. Chicago Packing Co,, 21 
S E 143. 93 Ga. 712. 

23. Ga—Mallary Bros & Co. V. 
Moon, 61 S E 401, 130 Ga. 691. 

24. Ga—Gladden v. Dozier, 71 Ga. 
380 

25. Ga—Savannah Guano Co. v. 
Stubbs, 75 SE 433. 138 Ga. 409— 
Gladden v. Dozier, 71 Ga. 380— 
Everett, Ridley & Co. v. Holcomb, 
68 S.E. 287, 1 GaApp. 794. 

26. Ga.—Savannah Guano Co, v. 
Stubbs. 75 S.E. 433, 138 Ga 409— 
Gladden v. Dozier, 71 Ga. 380. 
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pliance with the statutory requirements,and the 
courts will give the statutes a reasonable applica¬ 
tion.^* 

§ 219. -Affidavit 

a. Requisites, validity, and sufficiency 

b. Defects and objections 

a. Requisites, Validity, and Sufficiency 

The affidavit prescribed by statute may be made 
by the plaintiff, his agent, or his attorney, and will be 
sufficient If in the language of the statute. 

The affidavit prescribed by statute to require de¬ 
fendant to give bail in the action of trover may be 
made by plaintiff,his or his attorney, 

and affiant need not state his reasons for believing: 
that the property will be eloigned or moved away.*"^- 
An affidavit in the language of the statute is valid 
and sufficient ** The affidavit may be made before 
a notary public,*^ who need not attest it under his 
notarial scales or any other seal.^e The affidavit 
must sufficiently describe the property to he sei/cd 
by the officer, or produced by defendant, or for the 
production of which security can be required.-'^ 
The property described at the time of the making of 
the affidavit, must be in the possession, custody, or 
control of defendant,^* unless it affirmatively ap¬ 
pears that since plaintiff’s affidavit was made de¬ 
fendant has acquired the power of producing the 
property.** 

b. Defects and Objections 

Objections to the affidavit must be properly taken, 
on proper grounds, and amendable defects may be cured 
by Judgment. 

The fact that plaintiff’s affidavit was not sworn 


to positively, but on information and belief of his 
attorney, is an amendable defect,^® which is cured 
by a judgment in the bail trover case against both 
principal and surety.^^ On the trial it is not compe¬ 
tent for defendant to make an oral motion to dis¬ 
miss the bail proceeding and, in support of the mo¬ 
tion, to introduce evidence in denial of the official 
character of the person whose attestation appears 
officially to the bail affidavit.^* The fact that the 
clerk attached the original affidavit, instead of a 
copy thereof as required, to the declaration and 
process, is not such a defect as entitles defendant 
to have the bail process dismissed,'** nor is the pro¬ 
ceeding rendered void by the fact that the copy at¬ 
tached IS incomplete or otherwise dcfcctive.^^ The 
nature of the original affidavit as the basis for bail 
should be looked to in determining its validity, 
rather than an inaccurate copy served on defend¬ 
ant.'**' 

§ 220. - Bond 

Substantial compliance with the terms of the statute 
prescribing the bond m bail trover actions is sufficient. 

An obligation although not literally conforming 
to the terms of the statute prescribing it in bail 
trover actions is sufficient if in substantial compli¬ 
ance therewith.'*® Thus, a bond given in the terms 
of the statute, except that it is made payalile to the 
sheriff instead of to jilaiiitiff, is sufficient to support 
a judgment against the obligors where it was ac¬ 
cepted by the sheriff and the parties treated it as 
valid, to the advant.ige of the oliligors but a 
forthcoming bond given for both realty and person¬ 
ally is not such a statutory bond as will sujiport a 
summary judgment** although it may be good as a 


Th« word* “poasesBioA, enstody, or 
oontroV as used In statute providing' 
for bail in actions for personalty, do 
not state three different situations or 
grounds on which plaintiff can rc- 
aulre a bond of defendant, but they 
express an alternative of terms, def¬ 
initions, or explanations of the same 
thing in different words, meaning 
substantially that property is within 
power and dominion of defendant.— 
Smith V. R. F, Brodegaard & Co., 49 
S.E 2d 600, 77 GsuApp. 661. 

Strict proof 

“Persons seeking to avail them¬ 
selves of this remedy should be held 
to strict proof of the statutory requi¬ 
sites.”—Everett, Ridley & Co v. Hol¬ 
comb. 68 S.E. 287, 289, 1 GaApp. 794. 

27. Ga.—Gladden v. Doaier, 71 Ga. 
380. 

28. Ga.—Gladden v. Dozier, supra 

29. Ga.— Little v. Lawrence, 193 S. 
E. 181, £6 GaApp. 624. 


[30. Ga—Little v. Lawrence, supra. 

31. Ga—Purdy ▼. Dunn Machinery 

1 Co., 82 SE 888, 142 Ga 309—l..it- 
tle V, Lawrence, 193 S E 181, 56 Ga 
App. 624 

138. Ga.—Purdy v. Dunn Machinery 
Co., 82 S.E. 888, 142 Ga. 309. 

33. Ga—^Sinith v. R F. Brodegaard 
& Co, 49 S.E2d 600, 77 GaApp 
661. 

34. Ga.— Jowers v. Blandy, 58 Ga 
379. 

35. Ga—'Jowers v. Blandy, supra. 

36. Ga—Jowers v. Blandy, supra 

37. Ga—Harper v. Jeffers, 78 S.E 
172. 139 Ga 756. 

Affidavit held liLBUffloient 

G.'L -Harper v. Jeffers, supra. 

Affidavit held BUffloiont 

Ga —1 l.atchcock v Hatohcock, 184 S. 
E 7S.">, 52 GaApp 805. 

38. Ga—Ragan v. Chicago Packing 
Co., 21 S.E. 143, 93 Ga 712—Ever¬ 
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ett, Ridley & Co, v, Holcomb, 68 
S.E 287, 1 GaApp. 794. 

39. Ga—Ragan v. Chicago Packing 
Co, 21 SE 143, 93 Ga 712—Ever¬ 
ett, Ridley & Co v. Holcomb, 68 S. 
E 287, 1 GaApp. 794. 
to. Ca.— Knight v Gaskins, 99 S E. 
634, 23 GaApp. 788. 

41. Ga—'Knight v, Gaskins, supra. 

42. Ga—Jowers v. Biandy, 68 Ga. 
879. 

[43. Ga—Gladden v. Dozier, 71 Ga. 
380. 

44. Ga—Taylor v. Dobson, 15 S.E. 
470, 89 Ga. 361. 

45. Ga—^Tlarrla v, Hines, 123 S E. 
291, 35 GaApp. 414, 

46. Ga—Holmes v. Langston, 36 S. 
E 251. 110 Ga 861—AVolf v. Ken¬ 
nedy, 18 S.E 433, 93 Ga 219. 

47. Ga—Ellington v. Conrad & Lee, 
113 S.Pl. 822. 29 GaApp. 139. 

48. Ga.—^Williams v. Mitchem, 106 
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common-law bond.^9 A bond is not rendered void 
by the fact that the affidavit provided for by the 
statute when plaintiff requires bail is not sworn to 
positively.^® By giving the bond required to be in 
double the amount sworn to by plaintiff as the value 
of the property, defendant docs not admit such 
amount to be the value, hp thereby admits that 
he has in his possession property answenngf to the 
description.A bond made and filed by defendant 
and not accepted by the arrestinj? officer or plain¬ 
tiff is not such a bond as authorizes a trial judge to 
enter judgment thereon against the sureties on the 
recovery of a verdict by plaintiff in the bail trover 

action.®^ 

§ 221. - Seizure of Property 

The property described in the petition should be seized 
by the levying ofTIcer by taking it Into his possession and 
exercising dominion over it. 

It is essential to the seizure of property described 
in the petition in a bail trover suit that the levying 
officer take the property in his own possession and 
assume dominion over it.®^ I'he failure of the 
officer properly to perform his duty in the execution 
of a bail trover proceeding does not bar defendant 
from defending such a suit,'^'^ nor does it constitute 
ground for the dismissal of his answer.''*® Where 
an officer wrongfully seizes property under void 
or invalid process and delivers the projierly to the 
bail trover affiant who removes it to another county, 
the officer and affiant are liable as joint tres¬ 
passers.®'^ 

§ 222. - Sale of Property Seized but Not 

Replevied 

Seized property not replevied may, in a proper case, 
be sold under the provisions of the statute. 

Where neither party replevies projierty seized by 
the sheriff under bail process, and such jiropcrty re¬ 


mains in the hands of the officer and is of a perish' 
able nature or liable to deterioration from keeping, 
or there is expense attending its keeping, it may, 
under the provisions of the statute, be sold; and, 
where plaintiff authorized the sheriff to notify de¬ 
fendant of plaintiff’s intention to apply for leave to 
sell the projierty, this was equivalent to a permis¬ 
sion for the sheriff to proceed in plaintiffs name 
in obtaining such an ordcr.®^^ 

§ 223. Pleading 

The rules of pleading in civil actions generally apply 
in bail trover actions. 

The pleadings will be construed as a whole®® and 
the general common-law rule of strict construction 
against the pleader applies.®® Where a petition 
alleges ownership of property in plaintiff, a conver¬ 
sion of it by defendant, and a measure of damages 
peculiarly appropriate to a trover case, the case 
will be construed to be an action of trover.®^ De¬ 
fendant cannot, by special demurrer, compel plain¬ 
tiff to disclose the evidence by which he proposes to 
prove title.®2 

§ 224. — Petition 

a. In general 

b. Title and right to possession 

c. I)escn])tion and value of property 
d Demand and refusal 

c. Damages 

a. In General 

The petition in bail trover must allege every fact 
essential to the statement of a cause of action. Statu¬ 
tory forms may be used. 

In accordance with the rules relating to civil ac¬ 
tions generally, the yictitioii in bail trover must con¬ 
tain allegations of facts sufficient to state a cause 
of action In the absence of statute or court rules, 


S.E 2X4. 151 Oa 227. conformed to 
107 S.K 397, 27 a^App. SO. 
cr> C J p ].64 not«‘ 87. 

49. CJa—Williams v. MiUhrm. su- 

tpriu 

BO. eia—KniKht v. Gaskins, 99 S.E 
«:U, 23 GaApp. 788. 

65 C.J p 1G4 note SO 

51. Gn—Downs v. Horry man, 100 S. 
E 22C, 21 Ga App. 170. 

52. CJa.—Farinors' Alliarioo Waro- 
houso, etc, Co. V. MoEIhannon. 2.7 
S R. 5158 , 98 Ga. 394—C'ummoroial 
Jlnnk of Crawftird v. I’harr, 43 S.E. 
2d 439, 75 Ga.App 364. 

53. Ga.-—Hranan v. Foldman, 123 S. 
E. 710, 158 Ga 377. 

54. Ga.—Battle v. Ricks Lumber Oo., 
144 S.E. 919. 38 GaApp. 621. 


55. Ga—Little v I..i\\ronco, 193 R. 
R In I, .'’ii; GaApp .52 1 

l..iabilit\ Lir breach of duty .see Sher- 
illh and Con.stalde.s §§ ,52-62. 

56. Ga--Little v Lawrence, supra 

57. Ga - Minhinnett v. .Tack.snn, 161 
S JO 96. 45 Ga .\pp 207. 

Liability of olllcer tor wrongful 
.seizure KPnerally see Shorilf.s and 
Goiislablos 5 64 

58. Ga - Marshall V. Armour Ferti¬ 
lizer Works, 100 S E. 766, 24 Go, 
App 402. 

59 . Ga—I>nrley v. H. B. Ehrlich & 
Co. 122 SE 219. 31 Ga.App. 795. 

65 C.J. p 164 note 99. 

60. Ga.—^Hill V Fourth Nat. Bank 
of Macon, 120 S.E. 1. 156 Ga. 704— 
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Muinfurd v Stribling, 111 SE 224, 
28 Ga \])p 292. 
f)5 C .1 plot note 3. 

61. Ga—(J’onicr v. Rome Chevrolet 
Co., J.*)! SK. 678, 40 Ga.App. 820— 
Alex.anUer v. Dean. 116 S.R. 643, 29 
GaApp. 722. 

62. Ga—Sparta Hank v. Butts, 67 S. 
E. 1061, 1 Ga.App. 771. 

63. Statutory forms 

(1) The le^ri.slative intent in en¬ 
acting Htatute prescribing forms of 
actions for the recovery of personal 
property was not to abolish the dis¬ 
tinctive features of good pleading 
but to authorize a .simplified and con¬ 
cise form of a petition applicable to 
certain actions—^Breen v. Barfleld, 66 
S.E 2d 791, 80 Ga.App. 615. 
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neither the petition in bail trover®* nor an amend¬ 
ment thereto®® is required to be verified. Where 
plaintiflf brings an action in trover on defendant’s 
acts of trespass and conversion, plaintiff need not 
allege whether or not defendant’s trespass was will¬ 
ful.®® If plaintiff does allege that the trespass 
through which the conversion came about was will¬ 
ful, his case does not fail if it develops that the 
trespass was innocent or inadvertent.®"^ A petition 
which shows that the court has no jurisdiction of 
the action,®® and which, even after amendment, con¬ 
tradicts the attached bail affidavit which shows the 
same lack of jurisdiction,is demurrable. 

b. Title and Bight to Possession 

The petition must properly allege the plaintiff’s title 
and right to possession. 

A petition which shows the title to the property 
sued for in another person,"^0 and fails to show that 
plaintiff had any title^^ or right of possession, ^2 or 
that defendant is not entitled to possession,^3 is 
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fatally defective. An allegation that plaintiff 
“claims title” is, however, sufficient;"^* and an al¬ 
legation that plaintiff"^6 or a named third person"^® 
delivered the property to defendant, being merely 
an aid in description, does not tend to deny plain¬ 
tiff’s title. 

c. Description and Value of Property 

The petition must describe the property with such 
particularity as will enable the court to seize and hold It* 
the particularity required being dependent on the nature 
of the property and the circumstances of the case. 
Proper allegations of value are required. 

In an action of bail trover, the petition must de¬ 
scribe the goods with such particularity as will en¬ 
able the court to seize the chattels for which the 
action IS brought, and hold them for restitution in 
the event of final recovery by plaintiff,and plain¬ 
tiff IS not relieved of the necessity of so describing 
the property by the fact that he has a right at the 
trial to elect to take a verdict for damages in lieu 
of the property sued for."^® No exact rule can be 


<2) The legtslative object In pre- 
Bcriblng* forma for actlona for the 
recovery of personalty Is that nllPKa- 
tlona of various statutory forms may 
be roprarded as eontalnlnf? all sub¬ 
stantial and necessary averments of 
the common law form of the same 
kind of action.—Greenwood v. 5>tew- 
art, 72 S.E.2d 63*, 86 GaApp. 764-— 
Breen v. Barneld, 56 S.E.2d 791, 80 
Ga.App. 615 

(3) The use of statutory forms is 
permi.ssive and not obligatory — 
Breen v. Barflold, supra. 

(4) The "Jack Jones" form for a 
trover suit is .sufficient In all cnscs 
•within provision.^ of Ihc statute If 
property, sinight to be recovered or 
for whuh damages for conversion 
are sought, is sufficiently described 
—Graham v Raines, 64 S E,2d 98, 83 
Ga.App. 581—Crews v Ho’berson, 10 
S.E.2d 114, 62 Ga-App. 855. 

Petition held sufflcieiit 

Ga—^Willis Lumber Co. v. Rodden- 
berv, 77 S 15 2d 110, 88 Ga.App 

352—Graham v. Ramos, 64 SFi2d 
98. 83 GaApp. 681—Smith v R F 
Brodegaard & Co., 49 S.E 2d 5oo, 
77 Ga«App. 661—McCann Lumber 
Co. v. Hull, 49 .S E.2d 150, 77 (la. 
App 455—^American Surety Co. v. 
Mernman, 17 SE.2d 888, 66 Ga. 
App. 408—Kelley V. Sheehan, 7 S. 
E.2d 298, 61 GaApp. 714—Brook.-, 
v. Hartsflcld Co.. 192 S.K. 459, 56 
GaApp. 184—Yeomans v. Jone.s. 
188 S.K 62. 54 Ga.App. 330—Sea¬ 
board Security Co v. Goodson, 180 
S.E. 858, 51 Ga.App. 612—Comer 
v. Home Chevrolet Co., 161 S.E. 
678, 40 Ga.App. 820. 

65 C.J. p 166 note 7 [aj. 

64. Ga.—^Farmers’ Alliance Ware- 
89 C.J.S.—48 


house, etc. Co v McElhannon, 215 

5 E 658, 98 Ga, 394. 

65. Ga—Farmers’ Alliance Ware¬ 
house, etc, Co. V. McElhannon, su¬ 
pra, 

66. Ga—Taylor v. Hammaok. 7 S.E 
2d 206, 61 Ga.App. 640—Mllltown 
Lumber Co v Carter, 63 S E. 270. 

6 Ga App 344. 

67. Ga—Taylor v. Hammack, 7 S. 
E.2d 200, 61 GaApp 640—Mllltown 
Lumber Co v. Carter, 63 S E 270. 
6 Ga App 344. 

68. Ga—^Tucker v. Bu 11080, 3 SE 
2d 754, 60 <;a App. 2.78. 

69. Ga.—Tucker v. Bu Bose, supra 

70. Ga—Monk v. Jack.son, 102 SE 
3'82, 25 Ga.App. 25. 

71. tla —Carter v. Vinson, 87 S.E. 
6 92. 17 GaApp. 469. 

72. Ga—Monk v Jackson, 102 SE 
382. 25 GaApp 25—Carter v Vin¬ 
son. 87 SE 692, 17 GaApp. 469. 

73. Ga—Carter v. Vinson, aupr.a- 

74. Ga—(Jrconwood v. Stewart, 72 
SE2d ■5::9. 86 Ga,App. 764—linen 
V Barfield, 56 S E 2d 791, 80 (Ja 
App. 615^—C’rews v. Roberson, 10 
S.E 2d 114. 62 Gn,App. SffS—Bruohs 
v Hortsflold Co., 192 S.E. 469, 6'6 
Ga.Ai>p 184. 

65 C.J. p 166 note 14. 

75. Go.—'Phi'lan v. Vestner, 64 S E. 
897, 125 Ga 825. 

76. Ga—Sparta Bank v. Butts, 57 
S E 1061, 1 Ga App 771 

77. Ga.—North American Loan & 
Thrift Co. No. 3 v. Burel, 80 S E 
2d 495, 89 Ga.App. 054—O’Hara v 
Youmans, 60 SE2d 841, 82 Ga. 
App. 164—^Turner v. Plottel, 166 S. 
B. 31, 45 Ga-App. 621—Teal v. 
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Equitable Loan Co., 169 S.E. *04, 
43 GaApp. 673. 

0T> C.J. p 166 note 17. 

Criterion for deteraailaing ■wneieai.. 

cy of petition in any ball trover pro¬ 
ceeding Is whether description in 
petition IS sufBclent to Isolate things 
sued for from general class to which 
they belong—^North American Ldhn 
& Thrift Co. No. 2 v. Burel, 80 S.E.Zd 
495, 89 Ga App. 654 
Deeoriptioa held •oflloient 
Ga—Head v. I’ollard Lumber Sales, 
Inc, 77 SE.2d 827. 88 Ga.App. 767 
—Graham v Raine.s, 64 S.E.2d 98, 
83 GaApp 681—Breen v. Barlleld, 
66 SE2d 791, 80 Ga.App 616— 
Hams V. Bennett Bros, 34 S.E.2d 
615, 72 Go.App. 589—Sadler v. Ilar- 
ri.'-.on, 14 S.E.2tl 4 8.5. 66 Ga.App. 3— 
lirooks V Hartsfleld Co., 192 S.E 
4.fi9. .56 GaApp 184—Hathcock v. 
Hiilhi'oek, 184 SE 785. 62 Ga.App. 
80.';—Sf.'ihoard Seeunty Co. v. 
fliMKismi, 180 ,S E 8.58, 61 GaApp. 
512—Turrur v Plottol. 166 SE 
31, 4.’) (}ji App. 021 
05 C J P 165 note 17 [hi 
Deeoriptlos. held ineuffloleiit 
Ga—Scahruird Seiunly Co v. Good- 
son, 180 SE 8 j8 , 51 Ga.App. 512. 

65 C..I. p 165 note 17 fc}. 

Effect of description 
Description of deed In statutory 
form pre.scrll>ed for actions for re¬ 
covery of personalty did not make 
gi.<3t of action one for realty or re¬ 
specting title to land but descrip¬ 
tion merely assisted In identifying 
p.aper OP deed sought to be recovered. 
—Breen v, Barlleld. 56 S.E.2d 791, 
80 Ga.App. 615. 

78. Ga.—McLennan v. Livingston, 

I 33 S.E. 974. 108 Ga. 342. 
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prescribed as a measure of description,'*’® the par¬ 
ticularity of description necessarily varying in de¬ 
gree according to the nature of the articles to be 
described and the circumstances which may tend to 
render this identification perfect,®® and very meager 
terms of identity may be sufficient.®^ 

This identification may be accomplished by a 
particular description or by a general description 
coupled with such additional allegations as to the 
time and place or manner of the taking or conver¬ 
sion as plainly to isolate the property from the 
general class to which it belongs but if the de¬ 
scription is altogether general and there is nothing 
in the description by which the property can be sepa¬ 
rated from the general mass of similar articles, the 
law is not met.®® As a general rule, it may be said 
that the property involved is sufficiently described 
if from the description the property can be separat¬ 
ed from that general mass of similar property by 
extrinsic evidence limited in its range by the de¬ 
scription in the petition.®*^ Where the purpose of 
the action is to recover damages for a conversion 
rather than the specific chattels themselves, it has 
been said that the same particularity of description 
is not essential as is requisite in detinue.®® It is not 
essential to the sufficiency of the description that the 
description of the property as contained in the bill 
of sale be alleged.®® 

Value. Where various articles of different kinds 
are sued for, the value of each should be alleged,®'* 
or at least the aggregate value of all.®® Where the 
petition describes specifically each article of proper¬ 
ty sought to be recovered, a statement of the ag¬ 
gregate value of all the articles is sufilcieiit, without 
a statement of the value of each article.®® In the 
absence of a special demurrer, a petition in trover 


89 C.J.S. 

will not be dismissed for failure to allege the value 
of the article alleged to have been converted.®® 

d. Demand and Refnsal 

Unless a conversion Is otherwise alleged, an allega¬ 
tion of demand and refusal Is necessary. 

Where the petition in an action of trover does 
not otherwise allege an actual or constructive con¬ 
version, an allegation of demand and refusal is 
necessary;®! but where the petition alleges that 
defendant is in possession of the property sued for, 
and it docs not appear that he lawfully acquired the 
possession, it is not necessary to allege that plaintiff 
before the suit was brought demanded possession of 
defendant, and that he refused to comply.®^ So, 
where defendant is in possession at the time suit 
is entered and does not disclaim title to the property, 
the petition need not allege a demand before suit 
brought.®® A petition alleging that defendant re¬ 
fuses to deliver the described property to plaintiff 
has been held sufficient although it fails to allege a 
demand.®* Failure to allege a demand is an amend¬ 
able defect which may be cured by the verdict and 
judgment.®® 

e. Damages 

The petition should contain proper allegations as to 
the damages sought and the amount thereof. 

Plaintiff cannot recover an amount of damages 
larger than the amount he has claimed in his lead¬ 
ing,®® although the evidence shows that a larger 
amount is due.®'* Where there is no specific ad dam¬ 
num clause in the petition in an action of trover, and 
the only prayer is for process, the amount of dam¬ 
ages asked for will be construed to be the alleged 
value of the property sued for.®® If exemplary 
damages are sought, it is proper to allege facts au¬ 
thorizing the recovery of such damages.®® 


7a. Ga.—^Pepper v. Jajnea, 67 S.E. 
218. 7 Ga,App. 518. 

80. Ga.—^Pepper v. James, supra. 

81. Go.—Charles v. Valdosta Foun¬ 
dry, etc., Co., 62 S.B. 493, 4 Ga. 
App. 733. 

66 C.J, p 166 note 21. 

82. Ga—Sadler v. Harrison, 14 S.E. 

2d 485, 65 Ga.App. 8—Seaboard 

Security Co. v. Goodson, 180 S.E. 
868, 61 Ga.App. 612—Mutnford v. 
Striblmg, 111 S.E. 224, 28 Ga.Ap,p. 
292--Sparka v. Fort, 108 S.E. 244, 
27 GaApp. 349—Collins v. West, 63 
S.E. 640, 6 GaApp. 429. 

83. Ga,—Crews v. Roberson, 10 S.E. 
2d 114, 62 GaApp. 855. 

84 . Ga—Graham v. Raines, 64 S.E. 
2d 98, 83 Ga.App. 581. 


85. Ga—Gatlin v. Matthews & Oo., 
86 S.E. 963, 16 GaApp. 645. 

86. Ga.—^Brooks v. Hartsfleld Co., 
192 S.E. 469, 66 GaApp. 184. 

87. Ga.—Gatlin v. Ed. Matthews & 
Co., 85 S.E. 963, 16 GaApp. 645. 

88 . Ga.—Gatlin v. Ed. Matthews & 
Co., supra 

6'6 C.J. p 166 note 24. 

89. Ga.—Seaboard Security Co. v. 
Goodson, 180 S.E 8'58. 61 GaApp. 
612—McCord v. Hill, 78 S.E. 659, 
10 GaApp. 264. 

90. Ga—Watson v, Tompkins Chev¬ 
rolet Co., 63 S E 2d 681. S3 GaApp. 
440—Gatlin v. Ed. Matthews & Co., 
86 S.E. 963, 16 GaApp. 645. 

91. Ga—^Atlantic Coast Line R. Co. 
V. McRee, 76 S.E. 1067, 12 Ga.App. 
137. 


92. Ga—VauRhn v. Wright, 78 S.E. 
123. 139 Ga 736, 46 L,R.A..N.S., 786, 
Ann.Cas.l914B 821—Wallis v. Bel- 
loh. 1 S.E.2d 773, 69 GaApp. 633. 

93. Ga—-Pearson v. Jones, 89 S.E. 
636. 18 GaApp. 448. 

94. Ga—Harris v. Bennett Bros., 34 
S.E 2d 616, 72 Ga.App. 689. 

96. Ga—Harris v. Bennett Bros., su¬ 
pra 

98. Conn.—Hannon v. Bramley, 82 
A. 336, 65 Conn. 193. 

97. Ga.—'Pitts & Son Co. v. Bank 
of Shiloh, 92 S.E. 775, 20 GaApp. 
143. 

98. Ga.—Southern Timber Co. v. 

Blond, 124 S.E. 369, 32 GaApp, 

658. 

65 C.J. p l-fre note 30. 

99. Ga—Louisville & IST. R. Co. v. 
Earl, 77 S.E. 638, 139 Ga. 466. 
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How defective allegations availed of. Although a 
complaint may be defective in respect of its allega¬ 
tions as to damages, the defect cannot be reached 
by a general demurrer unless the pleading against 
which it is directed as a whole is fatally defective.^ 

§ 225. -Answer 

The answer of the defendant should allege all facts 
necessary to his defense. 

In his answer, defendant cannot both admit and 
deny the cause of action on which plaintiff relies 
to recover.2 When plaintiff's petition is not veri¬ 
fied, although an affidavit for bail process is filed, 
it is not necessary that defendant’s answer be veri- 
fied.2 An amended answer in trover, alleging mere¬ 
ly that defendant is ready and willing to surrender 
the property, and thereby tenders it to plaintiff, sets 
forth no defense, but, in view of other allegations 
that no demand was ever made on him for such 
property and that he has never refused to surrender 
it, and has not converted it, is defective only as 
omitting to disclaim title.^ Defendant’s answer may 
cure defects in plaintiff's petition.^ 

Consent rule prescribed by statute in actions of 
ejectment has no application to proceedings in bail 
trover.® 

§ 226. - Amendment 

Pleadings In bail trover may be amended at any 
stage of the proceeding. 

The pleadings in an action of trover may be 
amended at any stage thereof.'^ An amendment to 


the petition may be allowed to correct the names or 
descriptions of parties plaintiff® or defendant,® to 
describe the property more specifically,^® to allege 
title or right of possession in plaintiff,ii to allege 
the separate value of each article sued for where 
the original petition alleges merely the aggregate 
value,^2 or to reduce the amount alleged as the 
value of the property.’^® An amendment to the peti¬ 
tion more clearly specifying the article sought will 
not be denied on the ground that the surety’s liability 
will be affected where judgment in excess of the 
penal sum of the bond is not being sought and the 
principals of the surety are vigorously defending 
the suit.^^ A mere clerical error in describing the 
property may be cured by amendment if it is ap¬ 
parent from the two descriptions, that is, the de¬ 
scription as shown by the original petition and the 
description as shown by the amendment, that the 
pleader had in mind the same property.^® Amend¬ 
ments which are wholly unnecessary,^® or which are 
insufficient to remedy the defect sought to be cor¬ 
rected,^'^ should not be allowed. Where the action 
is brought by one having no interest in the property, 
he will not be permitted to amend so as to proceed 
in his name for the use of the owner of the prop¬ 
erty. 

The answer may be amended where defendant ad¬ 
mits possession and claims title in himself to show 
the interest actually claimed and defendant’s 
tender, after the first term, of the property sued 
for to limit plaintiff’s recovery to such property may 
be made by amendment^® if made prior to an clcc- 


1. Ga.—Elbert County v. Brown, 8G 
S.E. G51. 16 GaApp. 834. 

2. Go.—Moore v. Bowen, 36 S.E.2d 
924. 73 Oa-App. 192. 

Answer Held not inconsistent 
Ga.—Moore v. Bowen, supra. 

3. Ga.—Little v. Lawrence, 193 S. 
E. 181. '56 Ga.App. 6i24. 

4 . Ga—Securities Trust Co. v. Mar- 
shaJl, 118 SE. 478, 30 Ga.App. 379. 

3 . Ga.—Cowart v. Dees, 67 S.E. 705, 
7 Ga.App 601. 

6. Ga.—Horn v. Towson, 136 S.E. 
487, 103 Ga. 37. 

7. Ga.—Pearson v. Jones. 89 S.E. 
B36, 18 Ga»App. 448. 

Am endment as matter of ri^lit 
On demurrer to petition in trover 
action, plaintiff could amend peti¬ 
tion as a matter of right by striking 
out the name of plaintiff which hod 
been signed thereto by an agent and 
by substituting the signature of 
plaintiff's attorney.—Lanier v. Lani¬ 
er. 63 S.E.2d 131, 79 aa,App. 131. 
Amendment held proper 
In trover, where defendant bod 


( mod plea of tender after first term, 
aniendnunt to petition striking alle¬ 
gations that proceeds of plaintiffs’ 
temporary bonds were converted into 
stock, and alleging conversion of 
temporary Into permanent bonds 
which defendant refused to turn over 
and had converted to its own use, 
and alleging that defendant was in¬ 
debted to plaintiffs in sum repre¬ 
senting value thereof, was not de¬ 
murrable as stating new cause of ac¬ 
tion, nor because filed after plea of 
tender.—^Ilanner v. Trust Co. of Geor¬ 
gia, 176 SE. 800, 49 GaApp. 867. 

8. Ga.—Maxwell v. Harrison, 8 Ga¬ 
el, 62 Am.D. 386. 

9. Ga—^Rome R. Co. v. Sullivan, 14 
Ga 277. 

10. Ga.—King v. Wright, 77 Ga 
681. 

66 C.J. p 166 note 36. 

11. Ga.—^Rollins v. Personal Finance 
Co., 176 S.E. 609. 49 GaApp. 366— 
Turner v. Plottel. 166 S.E. 31, 46 
GaApp. 621. 

13. Ga—Charles v. Toldosta Foun¬ 
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dry. etc., Co.. 62 S E 493, 4 GaApp. 
723. 

13. Ga.—Gnffeth v. Wilmore, 167 3. 
E. 914, 4'6 GaApp. 481. 

14. Ga—Witt v. Nesar, 89 S.E. 747, 
145 Ga 674 

15. Ga—^For.wyth v. South Side Mo- 
tor.s, '54 S.E 2d 4 45, 79 GaApp. 719 
—Small V. Wilson. 93 S.E. 618, 20 
GaApp. 674. 

Refusal of amendment held enror 

Ga.—^b'orsyth v. South Side Motors, 
64 S.E.2d 44'6, 79 GaApp. 719. 

10. Ga.—Malcolm v. Dobb.s, 66 S.E. 
622, 127 Ga 487. 

17. Ga—Carter v. Vinson, 87 S.E. 
692, 17 GaApp. 469. 

18. Ga—Mitchell v. Georgia, etc., R. 
Co., 36 S.E. 971, 111 Ga 760, 51 
L.R.A. 622. 

19. Ga.—Ryan v. Richardson. 143 S. 
E. 781, 38 GaApp. 274. 

20. Ga—Carpenter v. Bankers’ 

Health & Life Ins. Co., 141 S.E. 
S27, 37 GaApp. 642. 

65 C.J. p 1‘60 note 40. 
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tion by plaintiff to take a money verdict.^! An 
amendment seeking to set up a previous oral ten¬ 
der,or one seeking to plead a present tender but 
making no present disclaimer of trtle,23 is defective. 
An amendment of a plea or answer to set up tender 
of property and disclaimer of title has been held 
demurrable where filed after the first term.24 An 
amendment to the answer which shows no cause 
of action against plaintiff or any defense to his de¬ 
mand is properly stricken.36 

Service. Amendments to the petition need not be 
served on defendant.^6 

§ 227. -Issues, Proof, and Variance 

a. In general 

b. Conformity of pleadings and proof 

c. Variance 

a. In General 

In an action of ball trover the sole issue presented ia 
one of title. 

The sole issue in the trial of an action of bail 
trover is that of title to the property in dispute^? 
and not of debt,23 and the fact that plaintiff may 
elect to take a money verdict in lieu of the specific 
personalty claimed can in no event alter that issuc.29 
A general denial of the allegations of the petition 
presents an issue as to the amount of plaintiff's 
damages,30 and evidence tending to prove the 
amount of the damages is admissible thcrcundcr.^i 
It is unnecessary to prove conversion in an action 


in trover, where defendant is in possession of the 
property32 and in his answer denies the averments 
of plaintiff's title nor is it necessary that the 
possession be defendant’s own, but it is sufficient if 
he holds it as agent of another.34 This rule docs not 
apply, however, where defendant’s possession was 
lawfully acquired.35 It is unnecessary to show 
possession by defendant at the time plaintiff filed suit 
if defendant had converted the property prior therc- 
to.36 Where plaintiff claims title, alleges possession 
as being in defendant, and defendant thereafter 
denies such possession, proof of defendant's posses¬ 
sion is required.37 

Demand and refusal. Evidence of a demand and 
refusal is necessary only as evidence of conver- 
sion,38 and need not be proved where the conversion 
is otherwise shown,39 or the necessity of proving a 
conversion is dispensed with,^0 as where defendant 
in his answer admits possession in himself and de¬ 
nies plaintiff’s averments of title.^i 

Value. Although if plaintiff elects to take a mon¬ 
ey verdict proof of the value of the property is nec¬ 
essary, where a suit is brought for property and not 
for its value, but the value is alleged in the declara¬ 
tion, it need not be proved. '^2 

b. Conformity of Pleadings and Proof 

Ab In other civil action*, there must be conformity 
between the pleadings and the evidence sought to be 
introduced. 

In accordance with the rules pertaining to civil 
actions generally, evidence not within the issues 


91. Ga.—Carpenter v. Bankers’ 
Health, etc., Ins. Oo., supra. 

66 C.J. p 166 note 41. 

99. Go.—Downs Motor Co. v. Col¬ 

bert, 130 SE. 592, 34 Ga App. 542. 

93. Ga.—Downs Motor Co. v. Col¬ 

bert, supra. 

94. Ga.—Ilanncr v. Trust Co. of 

Georgia, 176 SE SOO, 49 Git.A!pp 
867. 

96. Ga.—^Holland v. Lawrence, 94 S. 
E. BCl, 147 Ga. 479 

96. Ga.—'Pearson v, Jones, 89 S.E. 

636, 18 Gtt-App 448. 

97. Ga.—Anderson v. Reese, 69 S.E 
2d 6'5.6, '86 Ga.App. 437—Meders v. 
Wirchball, '63 S.E.2d 674, 83 Ga. 
App. 408—Little v. Lawrence, 193 
S.E. 181, 66 GaApp. 524—'Hudson 
V. Gunn, 92 S.E, 646, 20 Ga.App 
96. 

65 C.J. p 166 note 46. 

Nature and purpose of ball trover 
generally soe supra 5 202. 

13. Ga.—Citizens’ Bank v. Mullls, 
131 S.E. 44, 161 Ga 371, answer to 
certifled question conformed to 131 
S.E. 923, 36 GaApp. 12. 

M C.J. p 166 note 44. ; 


29. Ga.—Citizens’ Bonk v. Mullis, 
.supra 

65 C .1. p 166 note 48. 

30. Ga~ Southern Timber Co. v. 

Bland, 124 S E. 359, 32 Ga.App 
668 

31. Ga —Southern Timber Co. v 

Bland, Kupiju 

32. Ga—Mcrcier v. Mercier, 4 3 Ga 
323-—'Janic-s v. Newman. 36 .S.E 2d 
681, 73 GaApp. 79—Dicker.sKin v 
Universal Credit Oo., 170 S.E. 822, 
47 GaApp. 612. 

33. Ga—^Altman v. Crown Finance 

Co. 68 SE2d 196. 81 GaApp 117 
—I>ickerson v. Universal Credit 

Co. 170 S.E. 822, 47 GaApp. 512. 

65 C.J. p 167 note 52. 

34. Ga—Coley v. Dortch, 77 S.E. 
77. 139 Ga 239. 

35. Ga—^Wood v. Sanders, 73 S.E. 
2d 55, 87 GaApp. 84. 

36. Ga—Maddox v. Caritheni, 47 S. 
E.2d 888. 77 GaApp. 280. 

37. Ga—Commercial Bank of Craw¬ 
ford V. Pharr, 43 S E 2d 439, 76 
GaApp. 364. 


38. Ga-—Eubanks v. Hilliard. 76 S 

E 2d 133. 88 Ga.App. 106—Stanley 
V. Ellis, 47 S.E 2d 776, 77 GaApp 
12—James v. Newman, 36 S E 2d 
581, 7 3 Ga.App 79—Council v. 

Nunn, 153 S.E. 234, 41 GaApp 407. 

65 C J. p 167 note 65. 

39. Ga.—Stanley v. Ellis, 47 S.E 2d 
776, 77 Ga.App. 12—Janie.s v. New- 
mnn, 85 .S.E.2d '581, 73 GaApp. 79— 
Council V. Nunn, 153 S.E. 2 34, 41 
GaApp. 407—Shealy v. Wilder, 127 
S E 80'5. 33 GaApp 746. 

65 C.J. p 104 note 68, p 167 note 56. 

40. Ga—Eubanks v. Hilliard, 76 S, 
E.2d 133, 88 GaApp. 106—^Ellis, Mc¬ 
Kinnon & Brown v. Hopps, 118 S. 
E. 683. 30 GaApp. 453. 

41. Ga.—.Smith v. C. I. T. Corp., 197 
S.E. 322, 186 Ga. 199—-Eubanks v. 
Hilliard, 76 S.E 2d 133. 88 GaApp. 
106—Stanley v. Ellis, 47 S.E 2d 
776, 77 Ga.App, 12—Cuibreath v. 
Patton, 37 S.E.2d 719, 73 GaApp. 
667. 

66 C.J. p 167 note 68. 

42. Ga.—White v. White. 71 Ga 670 
—Young V. Durham, 84 S.E. 165, 
15 Ga.App. 678. 
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joined in an action of trover is not admissiblc.^^ 
Thus, where the pleading does not raise the question, 
evidence that a bill of sale relied on to show title in 
plaintiff is without consideration is properly ex¬ 
cluded and, if defendant has failed to file an is¬ 
suable defense, he cannot contest plaintiff’s title or 
right of possession*® and is restricted in his cross- 
examination of witnesses to an inquiry as to the 
value of the property.*® Defendant has the right 
to attack an instrument by which plaintiff seeks to 
prove title, and show that it is void, without filing a 
pica to that effect.*^ 

Proof that title is in defendant is admissible under 
a pica den>nng title in plaintiff;** and where de¬ 
fendant denies ownership in plaintiffs, and alleges a 
sale by him to plaintiffs on conditions never fulfilled, 
and it appears that plaintiffs had received posses¬ 
sion, and defendant had wrongfully retaken posses¬ 
sion, it is proper to permit plaintiffs to show the 
tender of the cash payments and notes, and their 
right to the property, without any formal pleading 
of a tender.*® Although no claim for hire is made 
in the petition, evidence of the value of the property 
therefor is admissible when, in defense to an action 
for the recovery of goods sold by plaintiff to defend¬ 
ant under a contract reserving title until payment 
of the purchase price, the latter set up payment of 
a part of such price and claimed that the former 
was not entitled to recover the property without re¬ 
turning the amount paid.®® 

c. Yariaxice 

An Immaterial variance between the pleading and 
proof in an action of ball trover le harmless. 


In accordance with the rules applicable in civil 
actions generally, an immaterial variance between 
the pleadings and proof in an action of bail trover 
IS harmless, so that, although plaintiff in his peti¬ 
tion alleges that the properly sued for is in defend¬ 
ant's possession, a verdict for plaintiff will not be 
set aside on the ground that plaintiff has failed to 
prove possession in him;®^ but plaintiff cannot re¬ 
cover where he relics on his title, and his evidence 
shows that a paramount outstanding title to the 
property is in a third person.®* If plaintiff alleges 
a w'lllful lrcs]iciss his action docs not fail if it 
develops that the trespass was inadvertent or in 
good faith®* Defendant’s admission of possession 
of the property precludes any inquiry as to a vari¬ 
ance between allegations and proof of description.®* 

§ 228 . Presumptions and Burden of Proof 

The plaintiff in an action of bail trover haa the burden 
of ahowing that he le entitled to recover, and the de¬ 
fendant hae the burden of proving affirmative mattera 
aeaerted by him. Title ie presumed to follow poceeeslon 
of the property. 

In accordance with the general rule that the bur¬ 
den of proof is on the party who has the affirmative 
of the issue as determined by the pleadings, plain¬ 
tiff in an action of bail trover has the burden of 
showing that he is entitled to recover,®® as where 
both plaintiff and defendant claim title and defend¬ 
ant flies no affirmative pica The burden is on 
plaintiff to show title in hnnsclf,®^ or right of pos¬ 
session,®* and in some instances he must show 
both.®® Title is prcMinicd to follow possession of 
the property.®® Where such fact is necessary to 


43. Ga—Bell v. G Ober A Sons Co, 
23 S E 7, 96 Oa 214. 

65 C J p 96 note 6S [a]. 

44. Ga—Butler v Johnaoo, 87 S.E. 
809. 17 GiuApp. 533. 

45. Ga.—^Bowman v Winn, 8S S.E. 
787. 18 Oa.App. 646. 

61> C. J. p 167 note 64. 

46. Ga.—^Bowman v. Winn, 8S S.E. 
787, 16 GaApp. 546. 

47. Ga.~-OitizenB* Bank of Valdosta 
V Feoplea, 74 S.E. SOS. 10 GaApp 
703. 

65 C.J. p 167 nute 66. 

48. Ga—^BrldRcs v. Shlrllng, 105 3. 
E. 862, 26 Ga.App. 279. 

49. Oa—Lan^ale v. J, H. Bowden 
Co., 77 S.E. 172, 139 Oa. 324. 

60. Ga.—Commercial Pub. Co. ▼. 
Campbell Printing-Press, etc., Co., 
36 RE. 756. Ill Ga. 388. 

61. Ga.—^Woodbury v. Atlanta Den¬ 
tal Supply Co., 187 8A 802, 16 
Ga.App. 648. 

66 C.J. p 167 note 72. 


68 . Gn.—Adamq v Moma, 161 BE 
69, 40 GaApp. B98—Bcvorly v Wil¬ 
son. 01 S.E. 616, 19 GaApp 393 

63 . On —Taylor v. ITammack, 7 S.E 
2d 200. 61 GaApp. 640. 

64 Oa-^Cannon v. Mikoll, 24 S.E 
2d 807, 69 GaApp. 38 

66. Ga.—Hawkins v. Davie, 71 S.E. 
873, 136 Ga 660. 

66 C.J p 168 note 76. 

66. Ga—llawklns v. Davie, 71 S.E 
873, 136 Ga 650. 

67. Ga—^PowMl v. Riddick, 80 S.E 
2d 70, 89 Gn-App. BOC—^Balnea v 
Grnliam, 70 .SE2d 126, 85 Ga.App 

I 81.5—^Anderson v. Reeae, 69 S B.2d 
666, 85 GaApp. 437—Gostm v. 

Scott, 66 BE 2d 778. 80 GaApp 
630—Bush V. Smith, 48 B.E.2d 682. 
77 GaApp. 329—Moore v. Bowen, 
85 S.E 2d 924. 73 GaApp. 192— 
Carter v. Hornsby, 23 S.E 2d 96, 
68 GaApp. 424—Union Salt Co. 
V. Boone, 95 S.E. 319, 22 GaApp 
10—^Hudson V. Gunn. 92 S.E. 646, 
20 GaApp. 96—Birmingham Ferti- 
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llyor Co V Doaicr, 79 S.BJ. 927. 11 
GaApp. 76!). 

05 C.J p 102 note 51. 

58. Ga—^IlatneB v. Graham, 70 S.S. 
2d 126. 86 GaApp 816—Buah r. 
Smith, 48 SE.2d 682. 77 GaApp. 
329—Cor ter v. Hornsby, 23 S.E. 2d 
96, 68 GaApp. 424—Birmingham 
Ft-rtillEcr Co. v. Dealer, 79 8.E. 927, 
13 GaApp. 759. 

59. Ga—Carter v. Hornsby, 28 S. 
E.2d 96, 68 GaApp. 424—^Birming¬ 
ham Fertilizer Co. v. Dozier, 79 B. 
E 927. 18 GaApp. 769. 

Surrender of possessloa 
Whoro plaintiff has by contract 
surrendered poascsslon to another, he 
cannot recover possession by mere 
proof of title. He must also prove 
right of possessloa—Carter v. 

Hornsby, 23 S.E.2a 95, 68 GaApp. 
424—^Birmingham Fertilizer Co. r. 
Dozier. 70 S.E. 927, 18 GaApp. 759. 

80. Qa— Powell V. Riddick, 80 SB. 
2d 70, 89 GaApp. 605—Hlnchcllffe 
V. Plnsoa 74 S.E.2d 497, 87 Oa 
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recovery, the burden is on plaintiff to show prior 
possession in himself^l and a conversion by defcnd- 
ant.®2 It has been held that where the parties 
both claim title from a common grantor, it is un¬ 
necessary for plaintiff to show title in such common 
grantor,®3 When plaintiff elects to take a money 
judgment he must show the value of the property.^"* 

The burden of showing the true value of the 
property shifts to defendant where, by his wrongful 
conversion, he has put it beyond the power of plain¬ 
tiff to prove such value,If defendant claims a 
reduction of the damages by reason of the fact that 
he has enhanced the value of the article innocently 
converted, the burden is on him to show the facts 
necessary to the establishment of this defense,in¬ 
cluding proof as to the value that has been added 
to the property.®'^ If he claims a reduction of dam¬ 
ages by reason of his good faith in committing the 
conversion he has the burden of proving his good 
faith.®8 It will be presumed that a father, instead 
of his unmarried son who lives with him, is the 
owner of chattels on the premises. 


89 C.J.S. 

§ 229. Admissibility of Evidence 

Any evidence properly admissible in a common-law 
action of detinue, replevin, or trover, (s admissible in 
an action of bail trover. 

The rules relating to admissibility of evidence in 
civil actions generally are applicable in an action of 
bail trover.'^® Since the statutory action of bail 
trover is available in any case in which replevin, 
detinue, or trover could be used at common law, as 
discussed supra § 202, all proof which would be 
admissible at common law in those actions is ad¬ 
missible under a petition in bail trover.Accord¬ 
ingly, evidence is admissible to prove72 or 
prove'^3 plaintiff’s title; to prove title in defend¬ 
ant;"^^ to prove"^® or disprove"^® defendant’s posses¬ 
sion of the particular property sued for; to prove 
that defendant has settled or accounted for the 
goods converted ;77 to disprove conversion by de¬ 
fendant to prove good faith of defendant;79 to 
prove the value of the property;®® to mitigate the 


App. 626—Haas & Howell v. God- 
by, 126 S.E. 897, 33 Ga.App 218. 
81. Ga.—Southern Ry. Co. v. Stro- 
zier & Waters, 73 S.E. 42, 10 Ga 
App. ir>7. 

66 C.J. p 103 note 60. 

62. Gn.—Wood V. Sanders, 78 S.E 
2d 65, 87 Ga.App. 81—Jiairies v. 
Graham. 70 S E.2d 126, 86 Ga Apr 
815—Hud.son V. Gunn, 92 S.E 616, 
30 da.App 95 

G5 C.J. p 103 notes 61, 64. 

Act of domlnloxx over property 

T’lainliir must nliow some act of 
doininion over property by defoiidant 
iiicuusistenl with owner.ship in plain- 
t If! — ih' iMsvoll V Thompson, 191 S.E. 
S7 2. 66 Ga A.pp SG3. 

63. Ga—AlcKntyre v. Burns. 68 S.E. 
2d 442, 81 GaApp. 229 

64. Ga—Odum v Cotton Stfites Fer¬ 
tilizer Co, 112 S.E 470, 38 Ga,App. 
46—Hud.son v Gunn, 92 S.E. 646, 
20 Ga App. 95. 

65. Gu—W W. Gordon & Co. v. 
Atlantic Coasit Line U. Co., 66 S. 
E 9S8. 7 Ga.App. 354. 

66. Ga.—She.aly v Wilder, 127 S.E. 

80 6, 33 Ga.App 745—MiUtown 

Lumhf r Co. v. Carter, 63 S E. 270, 
5 C.a.App. 344. 

67. Ga.—Milltown Lumber Co. v. 
Carter, supra. 

68. Ga-—Rowland v Gardner, 63 S. 
E.2d 19S. 79 GaApp. 153. 

66 C.J. p 101 note 77. 

Outtin^r timber 

In action for value of timber cut 
and removed by tro.^pas.st>r from 
plaintiff’s land, defendant had burden 
of showing good faith in committing 


conversion na well as amount of de¬ 
duction claimed by reason of expendi¬ 
tures of money and labor by defend¬ 
ant m manufacturing the timber into 
lumber, in order to be entitled to de¬ 
duct expenditures from recovery by 
plaintiff of value of timber in the 
manufactured state—^Itowland v. 
Gardner, supra—McCann Lumber Co 
V. Uall, 49 SK'Jd 150, 77 Ga.App 
455—Taylor v. Hummack, 7 S E 2d 
200, 61 GaApp. ()40. 

65 C J. p 104 note 77 ta]. 

68 . Ga.—Reid v. Butt, 25 Ga. 28. 

70. Evidence held admissible 

Ga—Ih'.-id V. Bollard Lumlior Sales, 
Inc., 77 S.E.2d 827, 88 Ga.App 7i57— 
Morns v. Courts. 1 S.E.2d 687, 69 
GaApp 669. 

Evidence held inadmissible 

Ga.—II anil Ron v. Bulaski (\>unty, 72 
S.E 2d 187, 86 Ga.Api) 70.6—McDay 
V. Lome, 11 SE2d 395, 63 GaApp. 
421—Cheek v. Tri.pp. 105 S.E. 247, 
25 Ga App 800. 

Execution of mortgage 

It Is error to admit In evidence 
a mortgage tfie execution of which 
has not been properly proved.—^Pep- 
j)er V. James, 67 S E 218, 7 Ga.App. 
518—66 C.J. p 105 note 82. 

71. Ga.—Br<“en v. Bartteld, 66 S.E. 
2d 791. SO Ga.App 615. 

72. Ga —Everroad v. Dickson Plan¬ 
ing Mill Co., 106 SE. 193, 26 Ga. 
App. 329. 

65 C.J. p 168 note 92. 

73. Ga.—Jaques v. Stewart, 6 S.E. 
815. 81 Ga, 81. 

65 C.J. p 168 note 93. 

74. Go.—Byrne v. Attaway, 44 Ga. 
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302—Lee v. Palmer, 44 S.E.2d 616, 
76 Ga.Apip. 762. 

75. Ga.—'Burgsteiner v. Street-Over¬ 
land Co„ 117 S.E. 268, 30 Ga.App. 
140. 

65 C.J. p 168 note 95. 

76. Ga—tyash v, Georgia Show 

Ca.se Co., 87 S E. 689, 17 Ga.App. 
467. 

65 C J. p 1C8 note 96. 

77. Ga—Bell v. G. Ober. etc., Co.. 

23 S j: 7, 9C Ga. 214 

78. Ga—Brooke v. Lowe, 60 S.E. 

146, 122 Ga 358. 

G5 C J p 168 note 98. 

79. Ga—McCann IjUmher Co. v. 

Hall, 49 S.B.2d 150, 77 GaApp. 455. 

80. Ga—Cooper v. Brock, 48 S E.2d 
156, 77 Ga App 152—Cohn v. Rigs¬ 
by. 5 S.E.2d 93, 60 Ga-App. 728— 
Henry Cotton Mills v. Shoenlg, 127 
S E 238. 33 Ga.App. 467. 

Manufactured value of property 
(1) In an action In trover the man¬ 
ufactured value of the property con- 
, verted may be material —McCann 
Lumber Co. v. Hall, 49 S.E.2d 150, 
77 Ga.App. 465. 

i2) Purchaser of timber who suf¬ 
fered default in vendor’s trover ac¬ 
tion for value of the lumber or man¬ 
ufactured product could contest the 
amount of damages, but could not 
introduce evidence of value of trees 
while standing or of stumpage val¬ 
ue.—Cooper v. Brock, 48 S.E.2d 156, 
77 Ga.App. 152. 

(3) In suit against lumber com¬ 
pany and others for alleged conver¬ 
sion of timber from lands of plain¬ 
tiffs, wherein there was evidence that 
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damages;81 or to prove prosecution of defendants 
for the felony.82 Evidence of indictment is inad¬ 
missible in the absence of a showing that the per¬ 
son indicted has been convicted.83 

Where plaintiff sued in trover and defendant 
counterclaimed for certain property taken possession 
of by plaintiff, plaintiff can show valid liens on the 
property so as to reduce defendant's damages by the 
amount due on such liens.®^ Evidence which does 
not in some degree sustain or defeat one or more 
of the issues presented for decision is inadmissible.85 


A written contract between the parties is inadmis¬ 
sible for any purpose other than to show title in 
plaintiff. 8 8 

§ 230. Weight and Sufficiency of Evidence 

The rules of evidence in civil actions generally are 
controlling as to the weight and sufficiency of evidence 
in actions of bail trover. 

The rules relating to the weight and sufficiency of 
evidence in civil actions generally are applicable in 
actions of bail trover.®! Any evidence of an act of 


trees of kinds specified had been cut 
on plaintiffs’ lands and hauled there¬ 
from by defendants, and that the 
trees were earned to conuiuny’s saw 
mill where the trees, Inferenti.'tlly, 
were manufactured into lumber, court 
properly admitted a witness to tes¬ 
tify, over defendants’ oblection, as 
to price of lumber made from tree.s 
of a stated kind, though there was 
no direct evidence to show that trees 
of such kind cut from plaintiffs’ 
lands had been manufactured into 
lumber.—McCann Lumber Co. v. Hall, 
49 S.E.2d 160, 77 Ga.App. 4B5. 

81. Ga.—Bigelow v. Young, .^0 Ga. 
121—Spiers v. Hubbard, 78 S.E. 136, 
12 Ga,App. 676. 

ZSxclusloii of evldonos held erroneous 

In suit against lumber company 
and others for alleged conversion of 
timber from plaintiffs’ lands, exclu¬ 
sion of testimony of company’s audi¬ 
tor, tending to sustain defendants’ 
contention that timber taken from 
plaintiffs’ lands was only a small 
part of the amount claimed by plain¬ 
tiffs, was error, where company’s 
log checkers testified that they had 
made an accurate check of logs in 
question, hod entered the figures in 
their original record book, and that 
the book was delivered to comi)aiiy’.s 
auditor.—McCann Lumber Co, v. 
Hall, 49 S.E 2d 150, 77 Ga.App. 465. 
88. Go.—^Broughton v, Winn, 60 Ga, 
486. 

66 C.J. p 168 note 2. 

83. Ga.—^Morris v. Courts, 1 S.E.2d 
687, '69 Ga.Ap(p. 666. 

84. Ga.—Spiers v. Hubbard. 78 S.E. 
r36, 12 Ga.App. 676. 

85. Ga.—Jones v. Kimbrough, etc., 
Co.. 74 S.E. 69, 137 Ga, 638. 

66 C.J. p 169 note 3. 

88. Ga.—^Ayash v, Georgia Show 
Case Co., 87 S.E. 689, 17 Ga.App. 
467. 

66 C.J. p 169 note 4. 

87. Evidence held sufficleiit 

(1) In general.—Lilly v. Citizens’ 
Bank & Trust Co.. 162 S.E. 639, 44 
Ga.App. 6'53—66 C.J. p 169 note 6 
[a], p 112 note 70 [a]. 

(2) As to value generally.—^Ham- 
llton V. Pulaski County, 72 S.E.2d 487, j 


86 Ga.App 706^—Carlthcrs v. Maddox. 
56 SE.2d 775. 80 Ga.App. 230—Cohn 
V. Rigsby, 5 S.E 2d 93. 60 OaApp 72R 
—Stapleton v Pismukes, 169 S.E. 
768, 43 GaApp. 611. 

65 C.J. p 169 note 6 [a] (1). 

(2) As to Identity of property.— 
Starr v. Greenwood, 173 S.E 243, 48 
GaApp. 635. 

(4) To show conversion by defend¬ 
ant—Hamilton v. I’ulaski County,] 
72 S.E.2d 487, 86 Ga.App. 705—Sul- ' 
hvan V. Dixon, 34 S.E 2d 318. 72 On. 
App. 607—Hayes v. Grantham, 200 
SE 617, 58 GaApp 859—Council v. 
Nunn, 1163 S.E 234, 41 GaApp. 407. 

66 C.J p 169 note 6 fal (6). 

(6) To sustain finding that there 
had been neither a conversion of 
property by defendants nor a de¬ 
mand by plaintiff for her property 
and refusal by defendants to deliver 
it—^Wood V, Sanders, 73 S.E 2d 66, 

87 GaApp, 84. 

(6) To show a demand and refus¬ 
al.—Culhreath V. Patton. 37 S.E.2d 
719, 73 Ga.App. 667. 

(7) To show defendant’s acts were 
willful.—Porter v. Rucker, 76 S.E. 
2d 842, 88 Ga.App. 486. 

(8) To show title or right of pos¬ 
session in plaintiff.—Head v. Pollard 
Lumiicr Sales, Inc., 77 S.E.2d 827, 88 
Ga.App. 767—^Hlnchcllffe v. Pinson, 74 
SE2d 497, 87 Ga.App. 626^—^T'osey v. 
Frost Motor Co., 66 S.E.2d 427, 84 Ga. 
AiPP. 30—^Meders v. WirchbaJl, 63 S. 
E,2d 674, 83 Ga.App. 408—Carter v. 
Hornsby, 23 S.E.2d 9«, 68 Ga.App. 
424—Farmers’ Bank of Pelham v. 
Powell, 113 S.E. 818, 29 Ga.App. 100 
—66 C.J. p 169 note 6 [a] (7), p 
113 note 72 [a). 

(9) To show title to property in a 
third person.—-Propes v. Todd, 79 S. 
E.2d 346, 89 Ga.App. 308. 

(10) To show that plaintiff had no 
title or right of possession In the 
property.—Raines v. Graham, 70 S.E. 
2 d 126, 85 Ga.App. 816—66 C.J. p 169 
note 6 [a] (9). 

(11) To support a verdict for 
plaintiff.—^Willis Lumber Co. v. Rod- 
denbery. 77 S.E.2d 110, 88 Ga.App. 
352—Porter v. Rucker, 76 S.R.2d 842, 

88 Ga.App. 486—^Banks v. Kilday, 76 
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S.E.2d 642, 88 GaApp. 307—Bedgood 
V. Karp’s U-Drive-It Co., 55 S.E.2d 
664, 80 GaApp. 216—Rowland v. 

Gardner. 63 S.E 2d 198. 79 GaApp. 
153—Sapp v. Howe. 62 S.E 2d 671, 79 
Ga App, 1—Commercial Auto Loan 
Corp. V. Baker, 87 S.E.2d 636, 73 Ga. 
App. B34—^Adams v. Webb, 32 S.E. 
2a 922, 72 GaApp. 66—^Durden v. 
Durden, 197 S.E. 493, 68 GaApp 46 
—Earle v. Barrett, 180 S.E. 855, 
51 Ga.App. 614—Cauthorn Motor Co. 
V. Wheeler. 176 S.E. 683, 49 Ga-App. 
582—^Demp.'iey v. Browning, 171 S.E. 
839, 48 Gn.App. 96—Hart v. Light, 
169 SE. 703, 47 Ga.App. 109. 

I 6'5 C.J. p 169 note 6 [a] (12). 

(12) To support a verdict for de- 
fend.int.—Young v. Kendrick, 80 S. 
E2(l 201, 89 Ga.App. 647—^Anderson 

V Keese, 69 S E 2d 666, 85 GaApp. 
437—Commercial Bunk of Crawford 

V Pharr, 43 S.E.2d 439, 76 GaApp. 
•SCI—Brinsky v. Cunningham, 34 S.E. 
2d 458, 72 Ga.App, 622—^Kinney v. 
Connell, 17 S.E.2d 926, 60 Ga.App. 
284—C^ooley v. Bryant, 193 S.E. 486, 
56 Ga App, 665—^W''ilker 80 Ti v. Ed¬ 
mondson, 176 S.E 647, 49 GaApp. 
757—05 C.J. P 1G9 note 6 [a] (13), 
p 112 note 68 [d]. 

(13) To sustain allowance of at¬ 
torney’s fee on account of bad faith 
of the defendant.—Sapp v, Howe, 62 
S.E. 2d 671, 79 Ga.App. 1. 

Evidence held insnfllolent 

(1) In general—'Bonlenrelter v. 
Fulton Nat. Bank, 6 S.E.2d 148. 61 
GaApp. 521—65 C.J. p 169 note 6 
Cb3. 

(2) As to Identity of property.— 
Air Reduction Sales Co, v. McDon¬ 
ald. 44 SE.2d 67. 75 Ga.App. 590— 
66 C.J. p 169 note 6 tb] (1). 

(3) To show title and right of 
possession.—^Padgett v. Collins, 81 S. 
E 2d 309, 89 Ga.App. 769—Bush v. 
Smith, 48 S.E.2d 582, 77 Ga.App. 329 
—Worthy v. Williams, 12 S.E.2d 139, 
64 (Ja.App. 47—McDay v. Long, 11 S. 
E.2d 395, 6'3 Ga.App. 421—Corker v. 
Quick, 2 S.E.2d 167, 59 Ga.App. 649 
—'Hill V. Stevens Warehouse Co., 118 
S.E. 813, 29 Ga.App. 110—66 C.J. p 169 
note 6 Lb] (7). 

(4) To show title in defendant.— 
Powell V. Riddick, 80 S.E.2d 70. 89 
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ownership or control wrongfully exercised over 
plaintiff’s property will suffice as proof of a con¬ 
version.** Promissory notes are evidence of their 
own value in an action to recover them.*® 

Prima facie case. Proof of title to the property 
in plaintiff, possession in defendant, a demand for 
possession and a refusal thereof, prior to the filing 
of the suit, makes a prima facie case for recovery,®® 
although it does not appear that defendant was in 
possession at the time the suit was filed.Plain¬ 
tiff establishes a prima facie case by proving a bill 
of sale from one in possession claiming title, 
which defendant may rebut by showing his posses¬ 
sion subsequent to that of plaintiff’s vendor It 
has been said that plaintiff makes out a prima facie 
case in a trover suit by showing proof of his peace¬ 
able possession of the property sued for and the 
wrongful interference therewith by defendant, 
where defendant is shown neither to have been 
wrongfully deprived of the property nor to be the 
true owner thereof.®^ The value of the property as 
set out in plaintiff's affidavit for bail®^> or the agreed 
price, as stated in a contract of sale between the 
parties, of the property in suit,®* is prima facie evi¬ 
dence of the actual value thereof; but the bond 
given by defendant is not,®’^ and, as against one not 


a party to the contract, the amount stated in a con¬ 
tract of purchase is of no such evidentiary value.®* 

§ 231. Trial 

Particular matters relating to the trial of an ac¬ 
tion of bail trover are discussed infra §§ 231-235. 

Examine Pocket Parts for later cases. 

§ 232. - Questions of Law and Fact 

a. In general 

b. Taking case from jury 

a. In General 

In actions of bail trover, as In other civil actions, 
questions of tact are for the jury. 

In an action of bail trover, as in other civil ac¬ 
tions, as discussed in Trial § 203 et seq, questions of 
fact are for the jury,®® and issues of fact must be 
submitted to them.^ Thus, on conflicting evidence 
it is for the jury to determine whether plaintiff had 
title or right of possession;* whether the facts ad¬ 
duced in evidence establish an unlawful conver¬ 
sion ;* the value of the property allegedly convert¬ 
ed,^ or of plaintiff’s equity therein;* whether de¬ 
fendant’s possession was in good faith;* and the 
credibility of witnesses.'^ 


Ga.App. 505 —Southern Timber Co. v. 
Bland, 124 S.E. 369, 32 Ga.App 0.58 
(6) To show conversion—(t(rodwin 
V. Anderson, 12 SE.2d 444, 64 Ga.App 

89. 

(6) To demand lliidinB: that plain¬ 
tiff’s title wa.s divested or that he 
was estopped to assert his title — 
Meder.s v Wlrohliall, 63 « E.2d 674, 
83 Cla App. 408. 

(7) To support verdict for plain¬ 
tiff—Moore V. r.owen, 36 S.E 2d 924, 
73 Ga.App, 192—G1 C.J p 169 note 6 
[t>] (8). 

88. Ch—M eroier v. Mercier, 43 Ga. 
323—Maxwell v, IlarriHon, 8 Ga. 
61, 52 Am D 385. 

89. Ga— Ca.sv\. ll v. Vanderbilt, 182 ] 
SE 123, 35 Ga App 34. 

65 C J. p 169 note 8 ‘ 

90. Ga—Chiinibless v. Llvirm.sl on, 51 I 

S.E. 311, 123 Ga. 257—Durden v. 
DurdtMi, 197 S E. 493, 58 Ga.App. 
46. 

«6 C.J. p 112 note 68. 

On election to take property 

Plaintiff in a trover action, hav¬ 
ing elected to take a verdict for prop¬ 
erty, waiving verdict for value and 
hire thereof, by offering evidence 
tending to prove title, conversion of 
property by defendant, demand thi're- 
for, and defendant’s refusal to deliv¬ 


er before Institution of .suit, makes 

out a prima facie ca.se—Commercial 

Bank of Crawford v. Pharr, 43 S.E. 

2d 439, 75 Ga.App. 364 

91. Ga.—Chambiess v. Living.ston, 
61 S.E 314, 123 Ga. 257. 

92. Ga—Job.son v Master.s, 122 S.E 
724, 32 GuApp. 60— L'anni rs’ Bank 
V. Powell, 113 SE 818, 29 Ga.App 
100 . 

93. G.a.—Farmers’ Bank v, Powell, 
•supra. 

94. Ga.—Powell v. Biddiok, 80 S.E. 
2d 70. 89 Ga.Ai>p 505 

95. Ga—Smith v. Adams, 6 SE 242, 
79 Ga. 812—Trammell v. Georgia 
Engineering, etc.. Co., 69 S.E 921, 
8 Ga.App. 601. 

96. Ga—AVil.son v. Owen, 91 S.E. 
233, 19 Ga.App. 159. 

65 C.J. p 168 note 86. 

97. Ga.—Downs v Berryman, 100 
S.E. 226, 24 GH..APP. 179. 

98. Ga.—Gamble v. Shingler, 96 S.E 
705, 22 Ga.App. 608. 

65 C.J. p 168 note 88. 

99. Ga,—Holcombe v. Hichmond & 
D. R. Co., 3 S.E. 755. 78 Ga, 776— 
Rowland v. Gardner, 63 S.E.2d 198, 
79 Ga.App. 153. 

1. Ga.—Grier v. North, etc,, R. Co., 
47 S.E. 898, 120 Ga. 353. 

65 C.J. p 170 note 34. 
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I a. Ga.—Knox v. Cook, 46 S.E ‘^68, 

I 119 Go. 689—Holcombe v. Hich- 

I mond & D. R. Co., 3 S.E 755, 78 

^ Ga. 776—Chalker v. Beasley, 34 S. 

I E,2d 658, 72 Ga App. 652. 

I Bvldence h*l<l soffleient to raise Jury 

I qaestion 

I Ga.—Wallis v. Bellah, 1 S.E.2d 773, 
69 Ga,App. 633. 

3. Ga. — Funsten v. Mu.se, 72 S.E 2d 

501. 86 GaApp 759—Sullivan v. 

Dixon, 34 SE.2d 318, 72 Ga.App 
507—O’Neill V. Self, 161 S.E. 277, 
44 GaApp. 322. 

4. Ga—^Watson v. Tompkins Chev¬ 
rolet Co., 63 S.E 2d G81, 83 GaApp 
410—Bedgood v. Karp’.s lI-Dnve-lt 
Co., 55 S E.2d 654, 80 Ga Ai>p 216 

' —Nottingham v. West, 2 7 S.E 2d 

44, 69 Ga,App. 87G—Cowart v. Mc- 

1 D.aris, 24 S.E 2d 68, C8 GaApp 734 
•—Caswell V. Vanderbilt, 1.32 S.E. 
123, 35 Ga-App. 34—Reynolds Bank¬ 
ing Co. v. McGullin. 124 S.E. 807, 32 
Gii.App. 766—Johnson v. Stevens, 
91 SE. 220, 19 Ga.App. 192. 

6. Go. — Cohn v. Rigsby, 6 S.E. 2d 
93, 60 Ga.App. 728. 

6. Ga.—Goatln v. Scott, 66 S.E. 2d 
778, 80 Ga.App. 630. 

7. Ga —Hinchcllffe v. Pinson, 74 S. 
E.2d 497, 87 Ga.App. 626, 
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b. Taking Case from Jury 

(1) In general 

(2) Dismissal or nonsuit 

(3) Direction of verdict 

(1) In General 

In an action of bail trover If there la an entire 
absence of proof of some fact indispensable to a recovery 
the court may and should withdraw the case from the 
consideration of the Jury. 

In an action of bail trover, as in other civil ac¬ 
tions, discussed in Trial § 203 et seq, if there is an 
entire absence of proof of some fact indispensable to 
a recovery the court may and should withdraw the 
case from the consideration of the jury.^ In view 
of the fact that issues of fact must be submitted to 
the jury, as discussed supra subdivision a of this 
section, the court should not take the case away 
from the jury where the evidence is such as to raise 
issues of fact.5 

(2) Dismissal or Nonsuit 

In an action of bail trover, a nonsuit may be granted 
where the plaintiff fails to establish a material allega- 
tion of his petition. A nonsuit in bail trover, where the 
plaintiff has obtained possession of the property, does 
not conclude him on the merits. 

A noUvSiiit in an action of liail trover will be justi¬ 
fied by jilainti/I’s failure to offer evidence tending to 
prove a material allegation of his petition^® or 
where his evidence disproves a material allegation, 
but a nonsuit will not be justified by a failure to 
prove a matter immaterial to the case.^2 ^ nonsuit 
IS properly granted m the absence of proof of value 
where plaintiff elects to take a money verdict 
where there is no evidence to establish plaintiff’s 
title to the personal property sued for^^ or to estab¬ 
lish actual conversion or that defendant was in 
possession of the property at the time the action was 
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brought or where there is no proof of a demand 
or an actual conversion before suit brought and 
the case may be dismissed for want of prosecu¬ 
tion. 

It is not ground for a nonsuit, however, that the 
value of the property has not been shown before an 
election to recover damages instead of the identical 
property, where it does not appear that it is beyond 
the power of defendant to restore the property 
that plaintiff has not announced his election of the 
form of verdict which he desires when his evidence 
closes,^® especially where, on defendant’s failure to 
give bond in a bail proceeding, plaintiff gave bond, 
took possession of the property, and sold some 
of it, so that he could not have elected to take a 
money verdict that a defense was improperly 
allowed interposed by amendment to the plea;2l 
or, as to other defendants, that plaintiff has failed 
to prove a conversion against an unnecessary party 
dcfendant.22 The fact that the affidavit to hold to 
bail is defective and not amended is not cause for 
dismissing the petition.23 Evidence of defendant's 
possession when the action was brought may be in- 
tcrential2‘* and need not be strong to prevent a non- 
sint.25 

A judgment for nonsuit should not be awarded 
where the evidence is sufficient to sustain a verdict 
for plaintiff,26 where there is some evidence on 
which a verdict for plaintiff might be based,27 where 
there is sufficient evidence of a conversion to raise 
a question for the jury,23 where the evidence as to 
ownership is conflicting2® or where the evidence is 
sufficient to sustain allegations of fraud against de¬ 
fendant. 2 ® 

Dismissal of second suit. Where defendant in a 
bail trover action in a city court obtained an injunc¬ 
tion in the .superior court restraining plaintiff from 


8. Ga.—Brooke v. Lowe, €0 S.E. 146, 
122 Ga. 868—Allen v. Fader, 86 S. 
E. 643, 17 Ga.App. 290. 

9. Ga—Haney, Chandler & Co. v. J. 
II. Johnson & Co., 120 S.E. 675, 31 
Ga.App. 316. 

10. Ga.^—Brooke v. Liowe, 60 S.E. 
146, 122 Ga. 358. 

66 C.J. p 169 note 10, p 120 note 90. 

11. Ga.—'Adams v. Morris, 161 S.E. 
'69, 40 Ga.App. 698. 

66 C.J. p 169 note 11. 

12. Ga—Scarboro v. Goethe. 45 S.E. 
413, 118 Ga. 643—^Howard v. Snell- 
ing, 28 Ga. 469. 

13. Ga.—Brooke v. Lowe, 60 S.E. 
146, 122 Ga. 368—Downs v. Berry¬ 
man, 100 S.E. 226, 24 Gu.App. 170. 

14. Ga.—Citizens’ Trust Oo. v. But- j 
ler, 103 S.E. 862, 26 Ga-App. 623—E. I 


E. Forbes Piano Co. v. Oliver, 74 
S.E 713. 11 Ga.App. 65. 

15. Ga—^Allen v Fader, 86 S.E. 64 3, 
17 GaApp 290. 

16. Ga.—Boston v Rabun. 41 S.E 
666 . 116 Ga .378. 

17. Ga,—Calloway v. McElmurray, 
17 S.E. 10.3. 91 Ga. 166. 

18. Ga—W. W, Gordon & Co. v. At¬ 
lantic Coast Line R. Co., 66 S E 
988, 7 Ga-App. 354. 

19. Ga.—Mallary Bros. Mach Co. v. 
Wood. 66 SE. 785, 133 Ga 61.5. 

ao. Ga. — Mallary Bros. Mach. Co. v. 
Wood, supra. 

21. Ga.—^Downs Motor Co. v. Col¬ 
bert, 130 S.E. 592, 34 Ga.App. 642. 

22. Ga.—^Howard v. SnelUng, 28 Ga. 

469. I 


23. Ga—Harrell v. Attaway, 89 S.E. 
347, 18 GaApp 269. 

24. Ga—Securities Trust Co. v, 
Marshall. 118 S.E. 478, 30 Ga.App. 
379 

25. Ga.—Securities Trust Co. v. 
Marsha!I, supra, 

I 26 . Ga—James v. Newman, 35 S.E. 
2d 581, 73 Ga App. 79——Small v. 
Wilson. 03 S.E. 518, 20 Ga-App. 

674. 

27. Ga.—Camp v. Turner, 91 S.E. 
910, 19 Ga.App. 4'52, 

28. Go,—^Howard v Senoia Duck 
Mills. 77 S.E. 672, 13 9 Ga 461. 

29. Ga—Holcombe v Richmond, 
etc., R, Co., 3 S.E. 765, 78 Ga. 776. 

30. Ga.—Yeomans v. Jones, 188 S.E. 
62, 54 Ga,App. 330. 
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prosecuting his action, and plaintiff dismissed his 
action and thereafter commenced an identical ac¬ 
tion m the city court, dismissal of the second action 
on the theory that it violated the injunction granted 
on the ground that defendant’s defenses were shut 
off in the original action has been held improper, 
since by dismissal of the first action and the filing 
of the identical suit all defenses of defendant were 
available to him.^l 

Effect. The granting of a nonsuit in an action of 
bail trover, where plaintiff has obtained possession 
of the property, does not conclude him on the 
merits of the action^s even though defendant ob¬ 
tains a money judgment on the bond in lieu of a 
judgment of restitution ;33 but dismissal by plain¬ 
tiff estops him from litigating any further in the 
same suit^'t and he cannot take advantage of any 
of the defenses set up by defendant in his answcr.3f» 

(3) Direction of Verdict 

Where, In an action of bail trover, only one verdict 
can be returned under the law and the evidence, it is 
proper to direct a verdict. 

Only where but one verdict can be returned under 
the law and the evidence is it permissible to direct 
a verdict.36 A verdict may be directed for plaintiff 
where there is no conflict in the evidence, and the 
evidence with all reasonable deductions therefrom 
demands a verdict for plaintiff.37 a verdict is 


properly directed for defendant where the evidence 
offered by plaintiff to show title or right of posses¬ 
sion is inconclusive^* or hearsay and of no probative 
value,or where the evidence demands a finding 
that plaintiff has neither title to the chattel nor the 
right to its possession.^® Issues of fact, however, 
must be submitted to the jury, as discussed supra 
subdivision a of this section, and the court should 
not direct a verdict where the evidence is such as to 
raise issues for the jury,'^l where the verdict is 
not the only possible result which could be reached 
by the jury, “^3 or where it is not authorized by the 
pleading and evidence,'*3 Where it is essential to a 
recovery that a conversion prior to the bringing of 
the action be proved, a verdict should not be direct¬ 
ed for plaintiff where the evidence does not show 
with certainty that there was a conversion.^"* Al¬ 
though there are conflicts in the testimony, if such 
conflicts are not material a verdict may properly be 
directed.^^ 

§ 233. - Instructions 

The court, In an action of ball trover, must properly 
instruct the Jury with respect to the law floverning the 
case. 

The rules relating to instructions to the jury in 
civil cases generally govern and control the instruc¬ 
tions in actions of bail trover."*® Accordingly, they 
must conform to the issues,^7 niust not invade the 


31. Ga.—Primm v. Mathis, 7 S.E.2d 
aUT). 61 Ga.App. C79. 

32. Ga—Tinsley v. Block, 26 S.E. 
429, 98 Ga. 243. 

33. Ga—Tinsley v. Block, supra. 

34. Ga.—Trainmt'll v. Georgia En¬ 
gineering & Gonslruction Co., C9 S. 
E. 921, 8 Ga.App COl. 

35. Ga—Trammell v. Georgia Engi¬ 
neering & Construction Co., supra 

36. Ga.—Elder v. WoodruTf PTard- 
wave & Mfg. Co., 86 S.E. 268. 16 
Ga.App. 2'56. 

37. Ga.—W. E. Austin Co. v. T. L 
Smith Co., 75 S.E. 1048, 138 Ga. 
G51. AnnCaslOl.lE 1042—Taylor v. 
Gill Equipment Oo., 73 S.E 2d 765, 
87 Ga.App 309. 

▼©rdlct held properly directed 

Ga.—Broadway Apartment Co. v. 
Barnett. 118 S.E. 601, 30 Ga.App. 
662. 

On. defatilt 

Where pureha.ser of timber suffer¬ 
ed default In trover action by vendor, 
and evidence of value of manufactur¬ 
ed lumber was uneontradicted and 
supported by imrehaber's admission, 
court properly directed verdict for 
vendor for amount of value of lum¬ 
ber at time of filing suit.—Cooper v. 
Brock, 48 S.E.2d 166, 77 Ga.App. 162. 


38. Ga.—Groover v. Savannah Bank 
I & Trubt Co.. 3 S.E.2d 745. 60 Ga. 

App. 357—Hills v. Stevens Ware¬ 
house Co.. 113 SE. 813, 29 Ga.App. 
110 . 

One of several defendants 

I WUien plaintiff in trover action 
! falls to prove as to one of the de¬ 
fendants either conversion of the 
property or po.ssession at thf* time 
suit i.s brought, i.ase fails as to suidi 
delendant and a verdict is deinandod 
in his favor—Commercial Bank of 
[Crawford v. Pharr, 43 S.E.2d 439, 75 
Ga.App. 364. 

39. Ga—Great Union Fire & Marine 
I Ins. Co. V. Cox, 125 S E. 770, 33 
I Ga.App. 171. 

40. Ga.—Pickard v. Garrett, 82 S.E. 
251. 141 Ga 831 

65 C.J. p 170 note 33. 

41. Ga.—Taylor v. Hammack, 7 S.E 
2d 200, 61 GfuApp. 640. 

65 C.J. p 170 note 3.5. 

Direction of verdict held improper 
Ga—Smart v. Sunday, 178 S.E. 411, 
60 Ga.App. 458—^Reynolds Banking 
Co. V. McGutlln, 124 S.E. 807, 32 Ga. 
Apip. 765. 

42. Ga.—Thomasvllle Live Stock Co 
V. Battle, 89 .S E 485, 146 Ga. 478. 

66 C.J. p 170 note 36. 
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43. Ga.—Real Estate Rank & Trust 
Co. V. Baldwin Locomotive Works, 
90 S.E. 49, 145 Ga, 831. 

65 C.J. p 170 note 37. 

44. Gsu—^Wallace v. Mallary. 43 S. 
E. 424. 117 Go. 161. 

45. Ga.—Burgstemer v. Street-Over¬ 
land Co., 117 S.E. 268, 30 Ga,App. 
140. 

65 C.J. p 170 note 38. 

46. Znstrnctlons held not erroneous 
and properly given 

Ga,—Minor v. Fincher, 58 S.E.2d 389, 
20 6 Ga. 721—Hamilton v. Pulaski 
County, 72 S.E,2d 4 87, 86 GaApp 
706—Andonson v. Reese, 69 S.E 
2d 65C, 85 Ga.App. 437—Graham v. 
Frazier, 66 S.E.2d 77, 84 Ga.App. 
458—South .Side Motors v. Forsyth, 
59 S.E 2d 29, 81 Ga,App. 374—Sapp 
V. Howe, 52 S.E.2d 571, 79 Ga App. 
1—Beaver v. Magid, 192 S.E. 4 97, 
56 GaApp. 272—Briscoe v Pool, 
177 S.E. 34 6, rw Ga.App. 147. 
Instructions held erroneous or prop¬ 
erly refused 

Ga.—Ayafeh v. Georgia Show-Case 
Co., 87 S.E. 689, 17 Ga.App. 467. 

65 C.J. p 170 note 40. 

47. Go.—Mallary v. Moon, 61 S.E. 
401. 130 Ga 591. 

66 C.J. p 170 note 4L 
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province of the jury/® must not be misleading^S 
or confusing to the jury/® must be adapted to the 
evidence/l and must not express an opinion as to 
a point on which there is an issue of fact/2 The 
instructions should not ignore or exclude from the 
consideration of the jury competent evidence in the 
case/^ or issues which there is evidence tending to 
support/^ 

It is the duty of the court to instruct the jury to 
render the verdict which plaintiff has elected if 
they find in his favor.55 Proper instructions should 
be given as to what plaintiff may recover on his 
election to take a verdict for damages alone/® An 
instruction which gives plaintiff a right of election 
as to the measure of damages where defendant asks 
for, and is entitled to, affirmative relief is errone¬ 
ous,®'^ as is one requiring that, before plaintiff could 
recover, it must have appeared that defendant was 
in possession of the property at the time of the filing 
of the suit/® Where the pleadings and evidence 
indisputably establish a conversion unless defend¬ 
ant has title, there is no prejudicial error in failing 
to charge the law of conversion/® 


§ 234. -Verdict and Findings in General 

a. In general 

b. Responsiveness 

a. In General 

The verdict ordinarily to be rendered In an action of 
bail trover is either for the plaintiff or the defendant, and 
is governed by the general rules applicable in civil actions. 

The verdict ordinarily to be rendered in an ac¬ 
tion of bail trover is either for plaintiff or for de¬ 
fendant/® It must not be vague or uncertain,®^ 
and a verdict for a stated sum as principal and a 
stated sum as interest is too uncertain to be up¬ 
held;®® but a verdict is not necessarily incompetent 
to support a judgment for a specific amount of 
money merely because in finding the right to a 
money recovery it fails to find in any specific 
amount ®3 A verdict which, allhongh not expressed 
in a gross sum, indicates the intention of the jury, 
so that it is a mere matter of calculation to ascertain 
the gross sum which the jury intended to find, is 
sufficient,®'* The verdict must be supported by the 
evidence.®® If a verdict is rendered for plaintiff, 


ZuBtructlona held conforming to Is- 

snee 

Ga.—Ijovett v. Ro-wleund, 167 S.E. 88 9, 
48 Ga.App. 53. 

65 C.J. V 170 note 41 fa]. 

48. Oa.—Elint RWer Motor Car Co 
V, Farrar, 172 SB. 97. 4i8 Ga.App 
150. 

48. Ga.—Jones V. Kimbrough, Bick¬ 
ers & Co,. 74 S.E. 69, 137 Gfi C38 
€5 C.J. p 170 note 42. 

Instructions held not misleadlngr 
Ga—Wilkerson v. Edmondson, 176 S. 

E 647, 49 Ga.App. 767. 

6'5 C.J. p 170 note 42 [a]. 

50. Ga.—Napier v. Blgham, 113 S.E. 
61, 28 GfluApp. 796. 

51. Ga.—Knox v. Cook, 40 S.E. 8'68, 
119 Ga. 689—^Flint River Motor Car 
Co, v. Farrar, 172 S.E. 97, 48 Ga 
App. 150—^Hawkins v. Smith, 141 

S.E. 917, 37 Ga.App. 781. 
ZnBtruotiona hold supported lay evi¬ 
dence 

Ga«—Beaver v. Magid, 192 S.E. 497, 
66 Ga.App. 272. 

52. Ga.—^Waynesboro Planing Mill v. 
Perkins Mfg. Co., 134 S.E. 831. 35 
Ga.App. 767. 

66 C.J. p 171 note 44. 

63. Ga.—Stipe v. Willingham, 143 
S.E. 614, 38 Ga.App. 244. 

64. Ga,—^Wilcox v. Citizens' Banking 
Co., 120 S.E. 43'3, 31 Ga.App. 202, 

Xiimltatlon of rule 

In trover to recover notes from de¬ 
fendant, executed, by him aund which 
he claimed rightfully to possess as 
being paid, where the pleadings and 
evidence tended without dispute to 


estaldish a conversion un]e.ss the 
notes wt're paid, it was not proiuui- 
cial error to fall to charge the law 
of conversion, or to limit the jury 
to a consideration of the only essen¬ 
tial issue in dispute—^Wilcox v. Citi¬ 
zens’ Banking Co., supra, 

55. Ga,—Erury v. Holmes, 89 SE 

4 87, 14,5 Ctn, 558—Avery v. Sorrell. 
89 SE. 194, 145 Ga. 329—Mallary 
V. Moon. 61 SE 401. 130 Ga. 691 — 
Holme.s V. Langston, 36 S.E. 251, 
110 Ga, 861 

56. Ga.—WTiito v, Dalton, 191 S.E 
386. 65 Ga.App 768. 

luBtructlouB held proper 
Ga.—Sapp V. Ilowe, 62 S.E. 2d 671, 
79 Ga App. 1—White v. Dalton, 191 

5 E. 386, 55 GaApp. 768. 
Instructious properly refuaed 

Ga —Wibson-Weesner-Wilkinson Co. 

v Collier, 8 S.E.2d 171, 62 GaApi) 
457. 

57. Ga.—Malsby v. Young, 30 S E. 
854, lO'l Ga, 205 

58. Ga—Citizens’ Bank of Valdo.sta 
V Peeples, 74 S.E. 303, 10 Ga.App 
703 

59. Ga—^Wilcox V. Citlzon.s' Banking 
Co„ 120 S.E. 433. 31 Ga.App. 202 

60. Ga.—'Burch v. Pedigo. 39 S.E 
493, 113 Ga. 1160, 64 L.R.A. 808. 

61. Go.—Clarke Bros. v. Stowe, 64 S. 
E. 786, 13-2 Ga. 621. 

ea. Ga.—Smith v. State Farm Mut 
Auto. Ins. Co., 79 S.E 2d 7, 89 Ga. 
App. 292—Beaver v Magid, 192 S.E. 
497. 66 Ga.App. 272. 

66 C.J. p 17i note 51. 
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Lump Bum verdict 

(1) Where plaintiff In trover elects 
to take a money verdict, proper prac¬ 
tice is for Jury to return a verdict 
in a lump sum, including value of 
the protu'rty and interest, or value 
of property and hire—Douglas Mo¬ 
tor Co. V. Watson, 22 S.E 2d 766, 68 
GaApp. 3.35—Keel v. Attaway, 16 S. 
E 2d 562, 66 Ga App. 172—Stephens v. 
Wilson, 197 S.E. 350. 58 Ga.App. 24— 
Beaver v. Magid, 192 S.E. 497, 56 Ga. 
App. 272—White v. Dalton. 191 S.E. 
386, 65 Ga.App. 768—66 C.J. p 171 
note 61 [b] 

(2) In trover suit where plaintiff 
elected to take a money verdict, ver¬ 
dict for principal and interest .sepa¬ 
rately instead of for a lump sum, 
was error, and judgment would be 
reversed, unless interest should be 
written off by plaJntlff at time of 
I the remittitur—^Adams v. Webb, 32 

S E,2d 922, 72 Ga.App. CC. 

63. Ga—^Pound v. Baldwin, 131 S.E. 
291, 34 Ga,App. 810. 

64. Ga—O'Neil Mfg. Co. v. Wood- 
ley, 44 S.E. 980, 118 Ga. 114. 

65 C.J. p 171 note 63. 

65. Ga—Bridges v. Grlffln. 93 S.E 
170, 20 Ga.App 698. 

Verdict held supported by evidence 
Ga—Bridges v. Griffin, 93 S E. 170, 
20 Ga.App. 598. 

Verdict held unaupported by evidence 

Go.—Sammoms v. Copeland, 69 .S E. 
2d 617, 85 Ga.App. 318—^Rozenberg 
V. Sund, 60 S.E.2d 390, 81 Ga.App. 
856. 

66 C.J. p 126 note 33 £c]. 
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its legal effect is that he shall have the property 
sued for,and, where plaintiff has elected to take 
the property with hire, a verdict finding for him hut 
that he recover nothing for hire is not void for un- 
certainty.®^ A verdict finding the property in 
dispute in favor of defendant will, at his instance, 
be construed as one finding for him for the value 
of the property®® in the amount established by plain¬ 
tiff’s affidavit for hail;®® and this is true notwith¬ 
standing he did not, prior to the rendition Ihcrt-of, 
elect to take such a verdict.*^® 

Where the losing party is in possession of the 
property, a money verdict in favor of the prevail¬ 
ing party is permissible*^! even though that party 
be defendant. *^2 money verdict rendered for 

plaintiff at his election represents the damages he 
has sustained;*^® and it is not essential to its validi¬ 
ty, where plaintiff does not so elect, that it shall 
provide for the making of the money out of the 
property.^^ A money verdict for defendant in 
replevin is not demanded, as a matter of law, where 
he has no title or interest in the property*^® or where 
the property seized was in possession of one de¬ 
fendant as custodian for a levying officer of another 
court.*^® A verdict improperly written on the bail 
affidavit may be transferred to the declaration.'^^ 

Agreed substitute. A verdict giving the prevail¬ 
ing party that which the parties had acknowledged 
in court to be an agreed substitute for the property 
instead of the property itself is sufficient.^* 

Relief azearded. A verdict seeking to compel such 
affirmative action by defendant as an indorsement 
and delivery of certificales other than lliose* sued 
for, a delivery of cash deposited in a ftireign state in 
the name of defendant as administrator under ap¬ 
pointment in that state, and to have an equitable 


settlement of the accounts of defendant as such ad¬ 
ministrator, is unauthorized.*^* 

b. Eesponsiveness 

Th® verdict In ball trover must be responsive to the 
pleadings and evidence. 

In accordance with the general rule in civil ac¬ 
tions, the verdict and findings in bail trover must 
respond to the issues as raised by the pleadings and 
evidence.®® In order to authorize a money verdict 
there must be some evidence of the value of the 
personalty converted.®! A verdict awarding plain¬ 
tiff the property when he elected to take a money 
verdict is erroneous.*^ A verdict awarding the 
property to defendant is contrary to law where it 
is undisputed that the title to, and right of posses¬ 
sion of, the property were in plaintiff who had de¬ 
manded it.®* 

§ 235. -Election of Verdict 

a. In general 

b. Time for making election 
a. In General 

Under the statute providing the remedy of ball trover, 
the plaintiff may say whether he will accept an alterna¬ 
tive verdict for the property or Its value, or demand a 
verdict for damages alone, or the property alone, and its 
hire; and in a proper case the defendant is entitled to 
a like election. 

It is provided by statute that plaintiff, in an 
action to recover property, may, on the trial, say 
whether he will accept an alternative verdict for 
the property or its value, or demand a verdict for 
damages alone, or the property alone, and its 
Iiire;*^ and, inasmuch as the law entertains an im¬ 
partial reciprocity of protection between the par¬ 
ties,®® where plaintiff has given bond and taken the 


66. <liv — ^Bvirch v IVditfO, 39 SR 
493. 113 Uo. IICO. 51 L..R.A. 808 

87. Rii—^Iviiplan v. Glover, 33 SE 
907, lOS Ga 3»1. 

66 0 J p 171 note 65. 

68 . Gu—'round v Tlaldwin, 131 S.E 
291. 34 Ga.App 810. 

69. Ga—Pound v. IJaldwin, supra. 

70. Ga—^I’ound v, tialdwin, supra. 

71. Ga—Pound v. Baldwin, supra. 

72. Ga—Pound v. Baldwin, supra. 

73. Ga—^Bureh v 1‘edlKO, 39 S.E. 
493, 113 Ga. 1160. 54 L.U A. 808. 

74. Go. —Williams v. C. C. Baggs 
Auto Co., 122 SE 805, 32 Ga App. 
363. 

76. Ga.—SarRent v. Ramsey, 131 S.E. 
185, 34 Ga.App. 813. 


76. Ga.—StirRcnt v. Ramsey, supra 

77. Ga.—Erskine v. Wiggins, 68 Ga. 
187. 

78. Ga—Hening v. Rogers, 30 Ga 
615. 

79. Ga—^MeFarland v. Morrison, 84 
S R 540. 143 Ga 251 

80. Ga—While v McWhorter, 92 S. 
E 964. 20 <»a.App 216, 

65 C.J. p 171 note 69. 

81. Ga—Malcolm v, Dobbs, 56 S.E 
622, 127 Ga 487 

65 C J. p 172 note 72. 

82. Ga.—^Averv & Co. v Sorrell, 104 
S.E. 26, 25 GaApp. 41—Moats v. 
Farkas, 88 S E 686. 17 Ga.App 
778. 

83. Ga —Albany Coca-Cola Bottling 
Co, v. Lowrey. 88 S E. 903, 18 Ga. 
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App 57 —Georgia Ry & Power Co 
V. Peck, 88 S E 33, 17 GaApp. 652. 

84. TT.S —Union Bag & Paper Corp 
V. Mitchell. C.AOa. 177 F 2d 909 

Ga —Wilson-Weesner-Wilkin-Mon Co 
V. Collier, 8 SE2d 171, 62 fJa App. 
457—White v. Dalton, 191 S E 386, 
j 55 Ga.App. 768. 

65 CJ p 172 note 73, p 127 note 34. 
Purpose of statute providing for 

eka tion by plaintilf in trover action 
as to whether he wishes to recover 
property or Its value, damages or 
hire and providing that it is duty 
of court to render verdict as plaintiff 
elects, if plaintiff is successful, is to 
enable jury to render intelligent ver¬ 
dict, as regards recovery.—Banks v. 
Kilday, 76 SE.2d 642, 88 Ga.App. 307 

85. Ga.—Mallary Bros. & Co v. 
Moon, 61 S.E. 401, 130 Ga. 691. 

66 C.J. p 172 note 74. 
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property and is then cast in the suit or dismisses 
the action, defendant is entitled to a like election.*® 
Failure to allegro the value of the articles to he re¬ 
covered, however, precludes plaintiff from exercis¬ 
ing his option to elect an altcrn.’itive verdict,*^ and 
he has no 5?nch option if defendant at the first term 
tenders the property to plaintiff together with rea¬ 
sonable hire thereon but the tender i.s not avail¬ 
able to defeat plaintiff’s right where it docs not em¬ 
brace all the prr»pcrty claimed by plaintiff,®® where 
made after refusal to return the goods on demand,®® 
or where made after the first term.®^ Iwen after 
the first term defendant may make such a tender 
so as to limit plaintiff's recovery to the property,®2 
but in order to do this, the tender must he ma<lc 
prior to the exercise of plaintiff’s option of alterna¬ 
tive verdict.®® 

Where neither party replevies property seized by 
the sheriff under bail process, and it is sold as 
perishable or expensive to keep, the successful plain¬ 
tiff, being limited by statutory provision to a mon¬ 
ey verdict for the proceeds, cannot elect to take a 
verdict and judgment for the property;®* hut this 
rule IS not applicable as to property not included in 
the sale.®® A party's right to elect a money verdict 
is not lost by reason of the fact that he purchased 
the property when sold by the sheriff as perishable 
or expensive to keep®® or by reason of the fact that 
he has instituted bail proceedings,®^ even though de¬ 
fendant may not have regained posses.sion of the 
property,®® or, although on failure of defendant 
to give bond, plaintiff replevied the property him¬ 
self and has it in his possession when the verdict 
is returned.®® 


Where plaintiff receives the property from the 
executing officer, however, and thereafter disposes 
of it so as to put it beyond his power to return it, 
he IS not entitled to elect to take a money verdict,^ 
although he may proceed for hire and cost.® So 
where defendant fails to reple\'y property taken by 
bail process, and restoration thereafter becomes 
impossible without fault on his part, plaintiff can¬ 
not take a money verdict except for hire and costs.® 

b. Time for Making Election 

The election may be made In the complaint, or at any 
time during the course of the proceedings. 

Although i»lnintilT may do so in his complaint,* 
he is not reiiuircd to make his election at the 
hegiTiniiig of the trial® or at the close of his evi¬ 
dence,® but may make it at the conclusion of the 
taking of the testimony^ or after the close of the 
argument and before the case is submitted to the 
jury;® and, in the absence of objcchon, the court 
may recall the jury after they have retired, and 
permit plaintiff to change his election.® 

§ 236. Judgment and Effect Thereof 

a. In general 

b. Couclusivcncss on surety 

c. Effect of judgment or satisfaction on 

title to property 

a. In Cieneral 

The auccesBful party in an action of ball trover le en- 
titfed to Buch a Judgment as the pleading and proof 
warrant. 

The successful party in an action of bail trover 
is entitled to such a judgment as the pleading and 


ae. Oa. —^Zachoa v. Rowlajid, 66 S. 

B:.2d 166. 80 Ga.App. 81. 

66 C J. p 172 note 76. 

87. Gta.—Gatlin v. Matthewa, 86 S. 
K 963, 16 Ga.App. 045. 

88. Oa—Downs Motor Co. v Tol¬ 
bert. 130 SB 692, 34 Gta.App .542 

Tima of tender 

In a bail trover artlon. dofendiint 
has a right to tender property at 
Urat term althousli there is no provi¬ 
sion that he can tender value of prop¬ 
erty then or later.—^Zachos v. Row¬ 
land, 56 SE.2d 166, 80 GaApp 31. 

89. Ga.—^Walton v. Henderson, 61 S 
E 28, 4 Ga.App. 173. 

90. Ga.—Walton v. Henderson, su¬ 
pra 

91. Ga—Hanner v. Trust Co of 
Georgia 176 S.BL 800, 49 Ga.App 
867. 

99. Ga —Carpenter v. Bankers’ 
Health, etc., Ina Ca. 141 S.B. 327. 
37 GaApp. 642. 

65 C.J. p 172 note 89. 


93. Ga—Carpenter v. Bankers’ 
Health, etc. Ins Co. supra-- 
Downs Motor Co v Colliert, 130 R 
E n{l2, 31 GaApp, 542. 

94. (Ja—McKinnon & P.rowii 

V Huiiiis, 118 SE 5K3, 30 GaApp 
453 

CB C J p 172 note 84. 

95. Ga—E11 I,m, McKinnon & Brown 

V IIopp.s, supra 

96. <4a—Smith v Cominereial Cred¬ 
it Co. Ill KE. 821. 28 GaApp 403. 

97. Cm —Hudson v. Goff, 8 S.E. 152, 
77 Ga 281. 

98. Ga—^Hudson v. Goff, supra 

99. Ga—Pearson v. Jones, 89 S.E. 
536, IS GaApp. 448. 

1, Ga —Mollary Bros Machinery Co 

V "Wood, C6 SE 785, 133 Ga 615— 
Mullary Uroa & Co v Moon, 61 S. 
E 401, 130 Ga 691. 

a. Ga—Mallary Bros. Maeh. Co. v. 
Wood, 66 S.B 785. 133 Ga 616. I 
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3. Ga—Jefferson vllle v. Cotton 

States Iteltin?, etc., Co., 118 S.B. 
442. .30 (III App. 470. 

66 CJ p 172 nolo 92. 

4. (Ill Comer ▼ Rome Chevrolet 
Co. 151 .SE. 678, 40 GaApp. 820. 

5. Gri -- Holland v Lawrence, 94 S. 
E 561, 147 (la. 479. 

65 ('..r. p 173 note 04. 

S. Ga—^Holland v. Lawrence, supra 

7. Ga— Brooks v. Hartsfleld Co., 192 
SE 459. 66 GaApp 184—^Wood- 
bur\ V Atlanta pyntal Supply Ca, 
137 S.E. 302. 36 GaApp. 648. 

8. Ga—2iaehoB ▼. Rowland, 66 S.B. 
2d 166, 80 GaApp. 31—Garrett v. 
Atlanta Home Underwriters, 138 
S.B 266, 36 GaApp. 404—Tounr 
Durham, 84 SE 166, 16 GaAppt 
678. 

9. Ga—^Thornton v. Eubanks, 5 SBL 
2d 608. 60 GaApp. 894. 
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proof warrant,'1® but the judgment, in accordance 
with general rules, must conform to the pleadings, 
issues, and proof.n Raintiff cannot recover an 
amount larger than he sues for, as shown by his 
plcadings,i 2 ^nd recovery cannot legally exceed the 
alleged value,i3 vvith interest.'^* A judgment dis¬ 
missing an action of bail trover is amendable at 
the same term of court.^^ A judgment will not be 
set aside merely because the property is loosely de¬ 
scribed in the petition,!® and an immaterial de¬ 
parture from the verdict is not ground for re- 
vcrsal.!7 

Election of judgment. In an action of bail trover 
tried without a jury, an election to take a money 
judgment may be made at any time before rendi¬ 
tion of judgment.!® 

Satisfaction of judgment. An alternative judg¬ 
ment in trover can be satisfied only by restoring the 
whole of the property or paying the entire amomit 
of damages,!® and restoration of part of the prop¬ 
erty and payment for the remainder is not suffi- 
cient.20 

h. Oonclusivenesi otx Surety 

The plaintiff may have Judgment against the de¬ 
fendant and his surety, and as against the latter the 
Judgment is conclusive until reversed or set aside. 

The bail of a defendant who has given bond is 
bound by the judgment equally with defendant, 


and, where plaintiff recovers a verdict, he may have 
judgment rendered thereon against defendant and 
his sureties jointly, without scire facias or other 
proceedings.®® A judgment against defendant and 
his surety in bail trover, finding the property for 
plaintiff, is conclusive against the surety until re¬ 
versed or set aside ;23 and the latter cannot, in a 
subsequent suit instituted by him against plaintiff in 
the trover action, go behind the judgment and assert 
title to an interest in the property alleged to have 
existed at the time of the judgment.®^ The surety 
on an eventual condemnation bond cannot, after 
judgment, raise any question which his principal 
might have raised before judgment,25 

c. Effect of Judgment or Satisfaction on Title 
to Property 

A Judgment for the plaintiff vests title to the property 
absolutely in him, and a money Judgment In his favor 
becomes a special lien on the property sued for, and a 
general lien on all other property of the defendant. 

The judgment in trover vests title absolutely in 
plaintiff, as far as the property itself is concerned 
A verdict for damages for plaintiff in a trover suit 
does not vest the property in defendant until the 
judgment for damages has been discharged by 
him,®7 but when defendant discharges such judg¬ 
ment, his title to the property, as far as plaintiff 
is concerned, becomes absolute.®® So, by taking a 
money judgment in an action where plaintiff has 


10 . JWlffmeat bsld proper 

"Where plaintirr in petition in trover 
suit alleged title to various items of 
personal property, ineluding certain 
described cash, and sought recovery 
therefor, and Jury found in its fa¬ 
vor, trial court had authority to de¬ 
clare in Judgment that title to and 
right of posses.sion of the cash had 
been o.slnblished in plaintiff and to 
direct sheriff to deliver the cash to 
plaintiff—Harris v Ilennett Bros., 34 
S.E 2d 615, 72 aa.App. G89 

11. Judgment held authorized hy ev. 
Idence 

Gu—Mt Knight v. Crawford, 76 S. 
i2 2d 440, 88 Ga.App. 202—Hankln 
V Deaton. 22 S E 2d 341, 68 Ga. 
App li:!—McDay v. Long, 19 S. 
E 2d 43C, 67 Ga.App. 60. 

Conformity to electlou 

WlK're plaintiU in bail trover ac¬ 
tion did not specifically pray in orig¬ 
inal petition for ti property Judgment, 
hut at trial elected to take verdict 
for property, and Jury was so In¬ 
structed, trial judge was without au¬ 
thority to render a money Judgment 
concluding the matter otherwise 
without first giving plaintiff an op¬ 
portunity to be heard —Zachos v. 
Howland, SS S.E 2d 166. 80 GaApp, 
31. 


’ IS. Ga —^Williams v. C. C. Baggs Au¬ 
to Co, 122 S.E. 806, 32 Ga App. 263 
—^Pilts, etc., Co. V. Bank of Shiloh, 
j 92 S.E. 776, 20 GuApp 143. 

13. Gu.—Moomaugh v. Everett, 18 
[ S E 8.37, 88 Ga. 67. 

65 C.J. p 173 note 4. 

14. (la.—Moumaugh v. Everett, su¬ 
pra 

65 C.J. p 173 note 6. 

15. Ga—Calloway v. McElmurray, 
17 S.E. 103, 91 Ga. 166. 

I 65 C J. p 173 note 6. 

Reinstatement of cose 
I Where trial Judge in ball trover 
j action rendered order dismissing 
plaint ifC’.s action and marked case 
j settled without notice to plaintiff al¬ 
though plaintiff had elected a prop¬ 
erty verdict, judgment so rendered 
was void, and Judge at subseguent 
hearing could grant motion placing 
case on trial docket notwithstanding 
motion contained no prayer that or¬ 
der be vacated or set aside.—^Zachos 
V. Rowland, 65 S.E.2d 166, 80 Ga.App. 
31. 

16. Ga.—^Wolf V. Kennedy. 18 S.E 
433. 93 Ga. 219. 

17. Ga.—Mitchell v Prlntup, 19 Ga. 
679. 


18. Ga —Zachos v. Rowland, 56 S.E. 
2<i 166, 80 GaApp. 31—^Toung v. 
Durham, 84 S.E. 165, 16 Ga.App. 

I 678. 

19. Ga.—Evans v, Lipscomb, 81 Ga. 
71—Willis V. Willis, 22 Ga. 290— 
Mitchell V. Prmtup, 19 Ga. 679. 

20. Ga—Evans v. Lipscomb, 81 Ga. 
71. 

65 C.J. p 174 note 27. 

21. Ga—Jones v. Funston, 99 S E. 
237, 23 Ga.App. 706. 

66 C.J. p 174 note 28. 

22. Ga—^Mourning v Hodges, 33 Ga. 
Suppl. 104. 

23. Ga.—Hartz v. Hartz, 86 S.E. 220. 
144 Ga. 98. 

24. Ga.—Hartz v. Hartz, supra. 

25. Ga.—Hogan v. Scott, 90 S.E. 863. 
146 Ga. 126. 

66 C.J. p 174 note 32. 

26. Ga—^McWilliams v. Hemingway, 
57 S.E.2d 623. 80 Ga.App. 843. 

27. Go.—Mallary Bros. & Co. v. 

Moon, 61 S.E. 401, 130 Ga. 691— 
Frick V. Davis, 6 S.E. 498, 80 Ga. 
482. 

28. Ga.—Mallary Bros. & Co. v. 

Moon, 61 S.E. 401. 130 Ga. 591— 
Frick V. Davis, 6 S.E. 498. 80 6a. 
482. 
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obtained possession of the property, defendant i further proof as to value.*® 


relinquishes all right to subsequent possession there¬ 
of.*® Where a money judgment is elected, the 
judgment for plaintiff becomes a special lien on the 
property sued for,*® and a general lien on all other 
property of defendant. 

§ 237. -Judgment for Defendant 

Where the defendant In bail trover is entitled to 
Judgment, he may be entitled to demand and have resti¬ 
tution of the property, or a judgment for its value and 
damages for loss of Its use. 

Where uncontradicted evidence shows plaintiff 
has no title or right to possession, defendant is en¬ 
titled to judgptnent.32 Where the property is taken 
in bail proceedings from defendant, who fails to 
replevy it, and plaintiff dismisses the action or re¬ 
fuses to prosecute or is cast in the suit, defendant 
is entitled to demand a restitution of the property,** 
or a judgment against plaintiff for its value*^ and 
damages for loss of the use,*® whether*® or not*^ 
plaintiff replevied the property; and defendant, in 
order to obtain this relief, is not required to bring 
a separate suit,*® or, if he is content with the value 
stated in plaintiff’s affidavit to obtain bail, adduce 


A dismissal amounts in law to a j'udgment of 
restitution^® and ipso facto entitles defendant to a 
writ of restitution or a verdict for the property^i 
and its reasonable hire.®* Where there has been no 
adjudication of title, however, it is error, after 
awarding nonsuit, to permit defendant to adduce 
evidence as to the value of the property sued for 
and to enter judgment in the amount so found 
against plaintiff and sureties on a bail trover bond,^* 
the proper practice in such case being to restore 
possession of the property to defendant so as to 
leave the parties as near as possible where the court 
found them.^^ 

Defendant may recover the value of the property 
against plaintiff replevying the property but dismiss¬ 
ing suit, although defendant does not claim title but 
holds possession for a special purpose or under a 
limited right,'*® the money recovered in such case 
being held for the benefit of all persons having law¬ 
ful claims in the property according to their re¬ 
spective interests.^® Where defendant has a spe¬ 
cial interest in the property taken by plaintiff under 
bail process, title thereto being admittedly in plain- 


29 . Geu—^Tinsley y. Block, 26 S E 
429. 98 Oa. 243. 

30. Ga.—McWilliams v. Hemingway. 
67 S.E 2d 623, 80 Ga.App. 843. 

31. Ga—McWilliams v. Hemingway, 
sui>ra 

32. Ga.—Lynch v. Etheridge, 34 S 
E 2d 670, 72 Ga.App. 712—^McKin¬ 
ney V. Mechanics Loan & Thrift 
Oorp., 12 S.B.2d 208, 63 Ga.App 
796. 

33. Go.—Stewart v. Hasty, 48 S.E 2d 

757, 77 Ga.App. 624—Rooks v. 

Odum, 186 S B. 747, 63 Ga.App. 631. 

66 C.J. p 173 note 11. 

34. Ga,—Posey V. Frost Motor Co, 
66 S.E 2d 427. 84 aa.App. 30. 

65 C.J. p 173 note 12. 

On dismissal of second salt 

Where bail trover action was dis¬ 
missed by plaintiff, and trial court 
did not retain Jurisdiction for pur¬ 
pose of rendering Judgment against 
plaintiff, and plaintiff thereafter 
commenced the same action against 
defendant trial court could not, when 
second action was Improperly dis¬ 
missed, render Judgment for defend¬ 
ant against plaintiff for amount that 
property was alleged to be worth in 
original action.—Prlmm v. Mathis, 7 
S.E.2d 296. 61 Ga.App. 679. 

Vailnrs to recover 
Within statute, providing that 
when plaintiff in trover suit has re¬ 
plevied property and. on trial “fails 
to recover,” defendant may recover 
sworn value placed upon property, 


the quoted phrase means failure to 
recover on the merits, and a judg¬ 
ment sustaining a Jurisdictional pica 
In ball-trover suit did not have effect 
of adjudicating defendant’s right to 
hold the property against plaintiff in 
another trover suit and did not enti¬ 
tle defendant to recover sworn value 
placed upon the property.—Putch v. 
Automobile Financing, 80 S.E.2d 697, 

I 89 Ga.App. 634. 

I Pstitloa held iosuflioie&t 

Petition, filed by successful defend¬ 
ant in trover suit, seeking money 
judgment for sworn value of prop¬ 
erty, was fatally defective in that It 
failed to allege that plaintiff in trover 
I suit had replevied the property or had 
dismissed such suit or had failed to 
I recover on the merits.—Futch v. Au- 
I tomobile Financing, supra. 

35. Ga—Wilson v. Swords, 96 S.B. 
I 1013, 22 Ga.App. 233 —'Underwood 
[ Typewriter Co. v. Veal. 76 S.E. 645, 

I 12 Ga.App. 11. 

36. Ga—Petty v. Piedmont Fcrtillz- 
! er Co.. 90 SR 968, 146 Ga 149. 

66 C J. p 173 note 14. 

37. Ga—Kennedy v. Linder, 147 S. 
E. 64, 168 Ga 247, answer to cer¬ 
tified questions conformed to 147 
S.E. 791, 39 Ga.App. 694. 

66 C.J. p 173 note 16. 

38. Ga—Petty v. Piedmont Fertiliz¬ 
er Co., 90 S.R 966. 146 Ga 149. 

66 C.J. p 173 note 16. 

39. Ga—Stacy v. Fleming, 169 SE 

1 736, 43 GaApp 591—^Kaufman v. 

687 


Seaboard Air Line By., 78 S.R 592, 
10 GaApp. 248 

40 Ga—^Kennedy v. Linder, 147 S. 
E. 64, 168 Ga. 247, answer to cer¬ 
tified questions conformed to 147 
SE 791, .39 GaApp. 694. 

66 C J. p 173 note 18. 

Sslastatemeat of case 

Trial court had no Jurisdiction to 
reinstate over objection of defend¬ 
ant, ball trover action voluntarily 
I dismissed by plaintiff, in absence of 
proof that such dismissal was In¬ 
duced by fraud or mutual mistake 
of law as to effect of such dismissal, 
and court must enter restitution 
Judgment for defendant on motion 
! l>y defendant.—Stewart v. Hasty, 48 
S.E 2d 757, 77 GaApp. 624. 

41. Oa—Thomas v. Price, li5 S.BL 
I 11 , 88 Ga 533. 

65 C.J. p 173 note 19. 

42. Ga—Trammell v. Georgia Engi¬ 
neering & Construction Co., 69 S.E. 
921, 8 Ga App. 501. 

43. Ga—Barfield Music House v. 
Hams, 92 S.E 402, 20 GaApp, 42. 

66 C.J. p 174 note 21. 

144. Ga—Barfield Music House v. 
Hams, supra. 

45. Ga—Stacy v, Fleming, 169 S.B. 

735, 43 Ga.App. 691—Kaufman v. 
Seaboard Air Line Ry., 73 S.R 592, 
10 GaApp. 248. 

46. Ga.—Stacy v. Fleming. 169 S.B. 

736. 43 GaApp. 691—^Kaufman v. 
Seaboard Air Line Ry., 73 S.B. 692, 
10 Qa.App. 248. 
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tiff, a general verdict for defendant warrants a 
judgment for the return of the property to him or, 
in default thereof, that he recover the amount of 
his special interest therein.^7 

§ 238. Costs 

In bail trover costs will be charged to the plaintiff 
or defendant m accordance with the provisions of the 
bail trover statute. 

Under the statute requiring plaintiff to pay the 
costs of the action in the absence of proof of a 
previous demand and refusal, where defendant at 
the first term tenders the property to plaintiff to- 
g^ether with reasonable hire therefor since the con¬ 
version, the tender must embrace all the property 
claimed by plaintiff^S and must be unconditional.^^ 
A tender of the property made after institution of 
the suit is not in compliance with the statute if 
unaccompanied by tender of hire,^® and a tender 
will not throw the costs on plaintiff if made after the 
first term.51 A tender of the property \vithout a 
tender of hire is sufficient if the property is worth 
nothing for hire,52 or if there has been no conver- 
sion.s^ Although plaintiff in an action brought 
without previous demand has obtained possession of 
the property, thus making it impossible for defend¬ 
ant to tender such property, if the latter fails to dis¬ 
claim title and tender reasonable hire he is liable 
for costs in the suit.^^ 

Tender of cumbrous articles. Where the property 
consists of cumbrous articles and plaintiff is a non¬ 
resident of the county in which they are situated, a 
bona fide offer to deliver such property at any rail¬ 


road station within the county which plaintiff may 
select constitutes a tender sufficient to charge plain¬ 
tiff with costs. 

Counsel fees are not recoverable as costs where 
the property was tendered before suit, and the ten¬ 
der refused and no subsequent demand was made 
for it.^® 

§ 239. Damages 

a. In general 

b. Interest 

c. Hire 

d. Effect of particular circumstances 

e. Mitigation or reduction of damages 

a. In G-eneral 

In bail trover the criterion of damages is the true 
value of the property, In a proper case, the plaintiff may 
elect to recover the highest proved value of the property 
at any time between the time of conversion and the 
trial, or the value at the time of conversion with interest 
or hire. 

The criterion of damages in a suit in trover is the 
true value of the property.^'^ Where plaintiff elects 
to take a money judgment instead of a return of 
the property, he has a further right to elect in what 
way his damages shall be made up.®'® He may, sub¬ 
ject to the qualification that the amount of his re¬ 
covery is limited to the value of the property al¬ 
leged in the pleadings, recover the highest proved 
value of the property, at any time between the time 
of the conversion and the time of the trial,®® with¬ 
out hire, as discussed infra subdivision c of this 
section, or interest, as discussed subdivision b of 


47. Ga.—Jesse French Piano, etc., 
Co. V. Cardwell, 40 S.E, 292, 114 
Ga. 340. 

48. Ga.—Chalker & Russell v. Sa¬ 
vannah Motor Car ■Co., 140 S.E. 916, 
37 Ga.App. 532. 

65 C.X p 177 note 93. 

49. Ga.—Chalker & Russell v. Sa¬ 
vannah Motor Car Co., supra, 

50. Ga.—Powers v. Franklin, 124 S. 
B. 363, 32 Ga.App. 641. 

51. Ga—^D owns Motor Co. v. Col¬ 
bert, 130 SB. 592, 34 Ga.App. 542 
—Securities Trust Co. v. Marshall, 
118 S.E, 478, 30 GaApp. 379. 

52. Ga—Trammell v. Mallory, 42 S, 
R 62, 115 Ga- 748. 

53. Gsl —Trammell r. Mallory, su¬ 
pra—Securities Trust Co. v. 
Marshall, 118 S.B. 478, 30 Ga-App. 
879. 

54. Ga.—Wall V. Johnson, 15 S.E. 16, 
88 Ga. 524. 

55. Ga.—Trammell v. Mallory, 42 
S.E. 02, 115 Ga. 748. 

65 C.J. p 177 note 1. 


56. Ga.'—Wall V. Johnson, 15 S.E. 
15, 88 Ga. 624. 

57. Ga.—^Watson v. Tompkins Chev¬ 
rolet Co., 63 S.E.2d 681, 83 Ga.App 
440. 

65 C.J. p 174 note 37, p 131 note 87. 

58. Ga.—^Douglas Motor Co. v. Wat¬ 
son, 22 S.B.2d 766, 68 Ga.App. 335 
—White V. Dalton, 191 S.E. 386, 
55 Ga.App. 768. 

65 C.J. p 174 note 41. 

59. Ga.—Graham v. Frazier, 6C S.E. 
2d 77, 84 Ga.App. 458—^Bedgood v. 
Karp’s tr-Drive-It Co., 55 S.E.2d 
654, 80 GaApp. 216—^Rowland v. 
Gardner, 53 S.E 2d 198, 79 Ga.App. 
153—White v. Dalton. 191 S.E. 386, 
55 Ga.App, 768. 

65 C-J. p 174 note 43, p 138 note 21. 
Highest proved value 

(1) For purposes of rule providing 
that plaintiff in trover action may 
recover the “highest proved value” 
of personalty between date of conver- 
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Sion and date of trial, means high¬ 
est value which jury, from considera¬ 
tion of all proofs, may flx.—Sam¬ 
mons V, Copeland, 69 S.E.2d 617, 85 
Ga.App. 318—Sapp v. Howe, 52 S.E. 
2d 571, 79 Ga.App. 1—65 C.J. p 174 
note 43 [a], p 138 note 21 [d]. 

(2) In trover suit, the "highest 
proved value” of the property is not 
the highest estimate of value given 
by any witness, but the highest value 
which jury finds that the property 
was worth between time of conver¬ 
sion and time of trial, if there was 
a change in value.—Durden v. Dur¬ 
den, 197 S.E. 493, 58 Ga.Apip. 46. 

Market value 

Ga.—Sapp v. Howe, 52 S.E.2d 571, 79 
Ga.App. 1. 

Value above ceiling price 
In trover action, judgment for an 
amount in excess of OPA ceiling 
price of automobile at time of con¬ 
version was not error.—Carithers v. 
Maddox, 55 S.B.2d 775, 80 GaApp. 
230. 
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this section, or he may recover the value at the 
time of the conversion with interest or such hire as 
he may be able to prove.*® This right of election 
applies whether the prevailing party is plamtiffSJ^ or 

defendant.®2 

A party's right to recover the value of the prop¬ 
erty is not affected by the fact that he may have 
purchased it for less than its valuers or received it 
as a gift;** and plaintiff's recovery against the 
principal in the bail-bond is not limited to the 
amount of such bond.** If plaintiff elects to recover 
an alternative verdict, and by the wrongful conver¬ 
sion it has been placed beyond his power to show 
the true value of the property, if no value be shown 
by defendant, plaintiff may recover the highest value 
of the best quality of such property.** Attorney’s 
fccs*"^ and expenses of suit** which have been in¬ 
curred in litigation against a third person for re¬ 
covery of the property have been held an clement of 
damage. 

Exemplary damages have been allowed.®* 

Timber cut and carried away. The mea.sure of 
damages for timber cut and carried away has been 
fixed by statute, and plaintiff may recover accord- 
iiigly.7* 

Contract price of a chattel is not the measure of 
its damages as against one not a party to the con¬ 
tract,nor is the price fixed as between the parties 
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by an option contract where the option expired be¬ 
fore the accrual of the action.^* 

Cost of transportation may be a material factor 
in determining the value of the chattel converted.^* 

b. Interest 

Interest, eo nomine, Is not recoverable In ■ ball 
trover action. 

Interest, eo nomine, is not recoverable in a bail 
trover action 7* Such an allowance is not awarded 
as interest but as additional damages,'^* and the al¬ 
lowance is discretionary with the jury.l* The al¬ 
lowance of such additional damages, the equivalent 
of interest is predicated on the ground that plaintiff, 
having been unlawfully deprived of his property, 
IS entitled to he fully compensated for the wrong 
inflicted, and calculation on a basis of interest at a 
certain percentage is deemed a proper measure for 
the additional damages ^7 If plaintiff elects to re¬ 
cover, as damages, the highest proved value of the 
properly at any time between the time of the con¬ 
version and the time of the trial, no interest on that 
amount is allowable.'^* If plaintiff elects to recover 
the value of the property at the time of its conver¬ 
sion, he IS entitled to interest to the time of the 
trial-^* Where the only evidence of the value of 
the property is as to its value at the date of con¬ 
version, the measure of damages is that amount 
with interest to the time of the trial.** In accord- 


60. Ga.—Tavlor v. Gill Tlqulpment 
Co, 73 SE.2d 766, 87 Ga App. 309 
—Doug’las Motor Co v. Wat.Mon 22 
S.E.2d 766, 68 Ga.App. 336—^W^hite 
V. Dalton, 191 S.E. 386, 65 Ga.App. 
768. 

(P6 C.J. p 1T6 note 4'6, p 138 note 21 

61. Ga.—O’Nell Mfg Co. v. Wood- 
ley, 44 S.i:. 980, 118 Ga. IH— 
Jaques v. Stewart, 6 S.E. 815, 81 
Ga. 81. 

62. Ga.—Blakely Bank v. Cobb, 63 S. 
E. 24, 5 Ga.App. 289. 

63. Ga.—^Elbert County v. Brown, 8G 
S.E. 661, 16 Ga.App 834. 

64. Ga.—^Elbert County v. Brown, 
supra 

65. Ga—'Phillips v. Taber, 10 S.E 
270, 83 Ga. 565. 

66 C.J. p 175 note 67. 

66 . Ga.—Gordon v. Atlantic Coa.st 
Line R, Co., 66 S E. 988, 7 Ga.App. 
354. 

67. Ga.—^Atlantic Coast Bine R. Co. 

v. Nellwood Lumber Co., 94 S.E 
86 , 21 Ga.App, 209 j 

68 . Ga—Atlantic Coast Line R. Oo. 
V. Nellwood Lumber Co., supra. 

69. Ga.—^Louisville & N. R Co v. 
Earl, 77 S E. 638, 139 Ga 456. 

7(k Ga.—Minor v. Fmcher, 68 S.E.2d 
89 C.J.S.—44 


389. 206 Oa 721—Rowland v. Gard¬ 
ner, 6.3 SE2d 198, 79 Oa.App 163— 
McCann Lumber Co v. Hall, 49 
SE2d 160, 77 Ga.App 465—De 

Bardelaben v. Coleman, 39 S E 2d 
689. 74 GaApp. 261—^Lawson v 
Branch, 12 S.E.2d 641, 191 Ga. 311 
Pnaltlve damaffes 

Under statute. In action to recover 
the value of lumber manufactured 
from timber allcK^dly cut and remov¬ 
ed from plaintiffs' premises without 
a deduction for added value because 
of labor and expense incurred in 
manufuctunng proce.ss, plaintilTs arc 
not entitled to recover punitive dam¬ 
ages in addition to value of manu¬ 
factured lumber—'De Bardelaben v 
Coleman, 39 S E 2d 689. 74 GaApp 
261—Taylor v. Hummack. 7 S E.2d 
200, 61 Ga.App. 640. 

71. Ga.—Chalker & Russell v. Sa¬ 
vannah Motor Car Co., 140 S.E 916. 
37 Ga.App. 632. 

72. Ga.—Henry Cotton Mills v. Shoe- 
nig, 127 SE. 238, 33 GaApp 467. 

73. Ga—Elbert County v. Brown, 86 
S.E. 651, 16 GaApp. 834. 

74. Ga—Cooper v. Brock, 48 S.E.2d 

156, 77 Ga App. 162—Payne v. 

American Agric'ultural Chemical 
Co, 18 S.E.2d 635, 66 GaApp. 59G 
—Stephens v. Wilson, 197 S E. 360, 
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68 Gn App. 24—^Beaver v. Magid. 
192 SE 4D7. 66 GaApp. 27-2-— 
White V Dalton, 191 S.E. 386, 66 
GaApp. 768. 

65 C.J. p 176 note 68, 

75. Gn.—Payne v. American Agricul¬ 
tural Chemical Co., 18 S.K.2d 636, 
66 Ga-App 596—Stephens v. Wil¬ 
son, 197 S E. 350. 58 GaApp. 24— 
Beaver v Magld, 192 S.E. 497. 66 
GaApp. 272. 

76. Ga,—-White v. Dalton. 191 S.E,. 
386. 55 Ga.App. 768. 

77. Ga -Stephens v. Wilson, 197 S. 

E 58 Ga.App. 24—Beaver v. 

Magld, 192 S.E 497, 66 GaApp. 
272 

78. Ga—I’arks v. Parks, 80 S.E,2d 
8.17. 89 GaApp 725—-Payne v. 
American Agricultural Chemical 
Co.. 18 S.E.2d 635, 66 Ga.App. 596 
— White V. Dalton, 191 S.E. 386, 56 
GaApp. 768. 

65 C.J p 175 note 46, p 14‘2 note 43. 

79. Ga—Tuller v. Carter, 69 Ga. 396 
—Commf/rclal Auto I^oan Corp v, 
Baker. 37 S E 2d 636, 73 GaApp. 
634—Stevens v. Wilson, 197 S.E. 
350, 58 GaApp 24--White v. Dal¬ 
ton. 191 SE. 386, '66 GaApp 768, 

65 C J. p 176 note 4fi, p 142 note 44, 

80. Ga.—Dunn v. Young, 95 S.E. 874, 
22 GaApp. 17. 



§ 239 TROVER & CONVERSION 

ancc with the rule that verdicts should be construed 
so as to stand and arc not to be avoided unless from 
necessity, as discussed generally in Trial § 521, 
where the only evidence of the value of the property 
is as to its value at the date of conversion, a verdict 
for plaintiff for a stated sum with interest will be 
construed to mean that the jury found the stated 
sum to be the value of the property at the time of 
the conversion, rather than at some date between 
the time of conversion and the trial. 

c. Hire 

Reasonable hire Is recoverable on election to take a 
return of the property, or on election to recover the value 
of the property at the time of conversion. 

Hire, by that name, is not recoverable in a verdict 
for damages alone, ^2 but is allowable as an addi¬ 
tional element of damages, ^2 ^nd the allowance 
thereof is discretionary with the jury.^* Where the 
prevailing party elects to take a return of the prop¬ 
erty converted by the other, he is also entitled to 
recover reasonable hire for it from the date of the 
conversion^B to the date when the property is de¬ 
livered in accordance with the verdict.*® Where 
plaintiff elects to recover the highest proved value 
of the property at any time between the lime of the 
conversion and the time of trial he is not entitled 
to hire.**^ If plaintiff elects to recover the value 
of the property at the time of the conversion,** and 
the property converted is of such a character that 
hire for it may be recovered,** he is entitled to 
reasonable** hire for it from the date of conversion 
to the date of trial, except that if the amount of 
the hire is not stated in the affidavit he cannot re¬ 
cover the hire from the time of the conversion ,*1 
but only from the time of filing his affidavit and 
declaration.*^ 

d. Effect of Particular Circumstances 

(1) Conversion of promissory notes 
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(2) Sale of property as perishable or ex¬ 

pensive to keep 

(3) Special interest in property 

(1) Conversion of Promissory Notes 

On conversion of a promissory note the measure of 
damages is prima facie the amount of principal and in¬ 
terest due and unpaid at the time of conversion with 
interest. 

The measure of damages for the conversion of 
promissory notes is prima facie the amount of the 
principal and interest appearing at the time of con¬ 
version to be owing and unpaid,** with interest on 
that aggregate from thence to the trial.*^ 

(2) Sale of Property as Perishable or Ex¬ 

pensive to Keep 

Where perishable property Is sold the measure of 
recovery is the proceeds of the sale. 

Where under the statute permitting it, the prop¬ 
erty is sold by the sheriff as perishable or expensive 
to keep, it is error to direct a verdict for more than 
the amount of the proceeds of the sale.** Where, 
however, only part of the property sued for has 
been sold, as to the part not sold plaintiff may re¬ 
cover a money judgment the amount of which may 
be added to the sum recoverable on account of the 
property sold.*® 

(3) Special Interest in Property 

Where the plaintiff has only a special interest in the 
property his recovery ordinarily Is limited to the value 
of his special interest. 

Even though plaintiff has only a special interest 
in the property sued for in trover, and elects to take 
a money verdict, he may make the further election 
between the highest proved value and the value at 
the time of the conversion with interest or hire,*'^ 
but his recovery ordinarily is limited to the value 
of his special interest.** Thus, where plaintiff sues 


81. Ga.—Beaver v. Magld, 192 S.B. 
497, B6 Ga-App. 272. 

82. Ga.—White v. Dalton, 191 S.E. 
3’8G, 55 Ga.App. 768. 

83. Ga.—^White V. Dalton, supra. 

84. Go.—^White v. Dalton, supra. 

86. Go.—^Woods V. McCall. 67 Ga, 

600—Commercial Auto Loan Corp. 
V. Baker, 37 ,S.K2(i 636, 73 Ga.App. 
634—Douglas Motor Co. v. Watson, 
22 S.E.2d 706, 68 Ga-App, 335. 

66 C.J. p 174 note 39. 

▲ward held proper and not excessive 
Ga.—Wllson-Weesner-Wilklnson Co. 

V. Collier, 8 S.E.2d 171, 6'2 Ga.App. 
457. 

86 . Ga,—O’Neil Mfg. Co. v. Woodley, 
44 S.E. 9'80, 118 Go. 114—Sanders 
V. Williams, 76 Ga. 283. 


87. Ga,—sparks v. Parks, 80 S.E,2d 
837, 89 Ga.App, 725—JWhite v. Dal¬ 
ton. 191 S.E. 386, '66 Ga.App. 768. 

66 C.J, p 175 note 44, p 143 note SO 
[e], 

88. Ga,—O’Neil Mfg. Co. v. Wood- 
ley, 44 SE. 980. 118 Ga. 114. 

65 C J. p 176 note 46. 

89. Ga—O’Neil Mfg. Co. v. Wood- 
ley, supra—White v. Dalton, 191 
S.E. 386, 55 Ga.App. 76'8. 

190. Ga.—O’Nell Mfg. Co. v. Wood- 
ley, 44 S.E. 980. 118 Ga. 114. 

91. Ga,—Phillips V. Taber, 10 S.E. 
270, 83 Ga. &66. 

92. Ga.—Phillips V. Taber, supra. 

93. Ga—Citizens' Bank v. Shaw, 65 
S.E. 81, 132 Ga. 771. 
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94. Go.—Citizens* Bank v. Shaw, su¬ 
pra. 

95. Ga.—^Branch v. Fisher, Lowrey 
& Fisher, 122 S.E. 720, 32 Ga.App. 
126. 

96. Ga.—^Ellis, McKinnon & Brown 
V. Hopps, 118 S.E. 683, 30 Ga,App. 
463. 

97. Ga.—Equitable Credit & Dis¬ 
count Co. V. Murray, 64 S.E.2d 650, 
79 Ga.App. 795. 

65 C.J. p 176 note 69. 

98. Ga.—^Equitable Credit & Di.s- 
count Co. V. Murray, supra—Com¬ 
mercial Auto Loan Corp. v. Baker, 
37 S.E.2d 636, 73 Ga.App. 634— 
Douglas Motor Co. v. Watson, '22 S. 
E.2d 766, 68 Ga,App. 335—Boaten- 
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for property, the title to which he holds merely as 
security, and elects to take a money verdict, he can¬ 
not recover more than the debts secured.®® A dis¬ 
tinction has been made, however, between cases in 
which the action is brought against the general 
owner or against a stranger or wrongdoer ,•’1 if 
against the general owner, then plaintiff can re¬ 
cover the value of his special property only;® but 
if the suit is against a stranger or wrongdoer, plain¬ 
tiff recovers the full value of the property, and 
holds the balance, beyond his own interest, for the 
general owner® and all others in community of pos¬ 
session or title with him, as their respective interests 
may appear.* 

Sale with reservation of title. Where, in a suit 
for the recovery of personalty sold of which the 
seller had reserved title and which has been partly 
paid for, plaintiff elects to take a money verdict, the 
proper amount to be recovered is the unpaid balance 
of the purchase money, with interest thereon, em¬ 
braced in an aggregate sura and if plaintiff elects 
to recover the specific property, before doing so he 
must return the money paid him after deducting 
reasonable hire.® 

6. Mitigation or Beduction of Damages 

Generally, the defendant is entitled to show in miti¬ 
gation of damages sny facts or circumstances which 
would reduce the amount required Justly to compensate 
the plaintiff. 

Defendant is entitled to a deduction from the 
value of the converted property of all sums received 
by the owner on account thereof.^ Thus where, 
after a party chargeable with fraud has refused to 
accept the return of the property transferred by 
him and to retransfer the property received by him, 
and after an action by the defrauded party to re¬ 
cover the property transferred by him or its value 


has been commenced, the defrauded party disposes 
of the property received by him, defendant is en¬ 
titled to have the fair market value or the fruits of 
the disposition applied in mitigation of the dam¬ 
ages.® Although defendant is, under certain cir¬ 
cumstances, permitted to set off the value of his 
labor and expense by which property innocently 
converted was improved, he can in no case reduce 
plaintiff’s recovery below the value his chattel would 
have had if left in the state in which the wrongdoer 
found it.® The converter of a promissory note has 
the right to show in reduction the fact of payment 
in whole or in part,i® the inability of the makers 
to pay wholly or partially,a release of the makers 
from their undertaking,^® the invalidity of the 
notes,or other matter which will legitimately 
affect and diminish their value.^* 

Surrender of property after conversion, although 
not defeating the action, goes in mitigation of dam- 
ages.1^5 A. tender of return, in order effectively to 
go in mitigation of damages, must embrace all the 
property claimed by plaintiff^® and must be uncon- 
ditional.i^ 

§ 240. Liability on Bonds and Undertakings 

General rules governing liability of principals on bonds 
apply to principals on bonds given In ball trover actions. 

Where plaintiff has given bond and obtained 
possession of the property in suit, on dismissal of 
the action, the court is authorized to enter judg¬ 
ment on the replevy bond for the value of the prop¬ 
erty,and it is not necessary to bring suit on the 
bondi® or have a jury trial.®® The rule is applicable 
notwithstanding defendant may not claim any title 
to the property and holds possession only for some 
special purposes or under some limited right or 
title,®‘i the money recovered in such case being held 


reiter v. Fulton Nat. Bank, 6 S.E,2<3 
148, 61 Ga.Apip. 621. 

66 C.J. P 176 note 70, P 133 note 91. 

89. Ga.—^Durden v. Durden, 197 S 
K 493. 58 Ga.App. 46. 

65 C.J. p 176 note 71. 

1 . Ga.—Schley v. Lyon, 6 Ga. 630. 

8. Ga—Schley v. Lyon, supra—^At¬ 
lantic Const Line R. Co. v. Gordon, 
73 S.E. 694, 10 Ga.App. 311. 

3. Ga.—Schley v. Lyon, 6 Ga. 530— 
Smith V. R. F. Brodegaard & Co„ 
49 SE.2d 500, 77 Ga App 661. 

4 . Ga.—^Atlantic Coast Line R. Co. v. 
Gordon, 73 S.E. 694, 10 Go-App. 
311. 

6. Ga.—Ross v. McDuffie, 16 S.E. 

648. 91 Ga. 120. I 

65 C.J. P 176 note 76. j 

6. Ga.—Hays v. Jordan, 11 S.E. 833, 
85 Ga. 741, 9 L.R.A. 378. j 


7. Ga—^Ross v. McDuffie, 16 S.E. 
048, 91 Gtt. 120 

66 C.J. p 176 note 79. 

8. Ga.—^Harnett V. Speir, 21 S.E. 1C8, 
93 Ga. 762 

9. Ga—^Milltown Lumber Co. V. Car¬ 
ter. 63 S R 270, 6 Ga.Apip. 344. 

65 C J. p 176 note 82. 

10. Ga—Citizens’ Rank v. Shavr, 65 

I S.E 81. 132 Ga 771. 

j 11. Ga.—Citizens’ Bank v. Shaw, su¬ 
pra 

18 . Ga—Citizens’ Bank v. Shaw, su¬ 
pra 

13. Ga.—Citizens' Bank v. Shaw, su¬ 
pra. 

14. Ga.—Citizens’ Bank v. Shaw, su¬ 
pra 

16. Ga—Bodegra v. Perkerson, 60 Ga. 
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I 616—Spiers v. Hubbard, 78 S.E 136, 
12 Go,App. 676. 

16. Ga.—Georgia etc., R. Co. v. 

UliHh Milling Co., 8'2 S.E. 784, 16 
GaApp. 142. 

17. Ga.—Georgia etc., R. Co. v. 

Rliah Milling Co„ supra. 

18. Ga.—Petty v. Piedmont Fertili¬ 
zer Co. 90 S.E 966, 146 Ga. 149. 

65 C.J. p 177 note 4. 

19. Ga.—Petty v. Piedmont Fertili¬ 
zer Co., supra. 

65 C.J. p 177 note 6. 

20. Ga—Petty v. Piedmont Fertili¬ 
zer Co., supra. 

65 C.J. p in note 6. 

21. Ga.—Stacy v. Fleming. 159 SH. 
786, 43 GaApp. 591—^Kaufman v. 
Seaboard Air Line Ry^ 78 S.E. 692, 
10 GaApp. 248* 
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by defendant for the benefit of all persons having 
lawful claims to the property according as their 
interests may appear.22 The court has no jurisdic¬ 
tion to enter judgment on the bond where no process 
is attached to the petition or served on defendant 
and the deficiency has not been waived.23 

g 241, -Liability or Discharge of Surety 

The liability of a surety, or his discharge therefrom, 
on bonds in a bail trover action Is determined by the 
general rules governing liability and discharge of sureties. 

A bond given by defendant as security for the 
furthcoming of the property renders the surety 
thereon liable for the eventful condemnation money 
as soon as plaintiff recovers in his action.2^ A 
person signing as additional surety on a bond given 
by defendant in bail trover, knowing that the bond 
had been refused for want of additional surety, and 
thereby enabling his principal to obtain the prop¬ 
erty, is liable on the bond regardless of whether his 
signing operated to discharge the other surety.25 
Where the action is brought against two persons 
who unite in one bond with another person as surety, 
plaintiff’s failure to recover against one of the de¬ 
fendants does not discharge the surety and. 
where judgment is obtained against defendant and 
his surety for a certain sum with a special lien on 
the property, a levy thereon will not operate to dis¬ 
charge the surety where the levy is insufficient to 
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satisfy the judgment,27 nor will the taking of other 
property by the obligee from the principal on the 
bond under a claim of right be held to increase 
the risk of the surety on the bond or require credit 
for the property taken ;28 but a party, by taking 
possession of the property sued for after rendition 
of judgment in his favor, discharges the surety pro 
tanto in the amount of the value of the property.^® 
Where plaintiff, in fieri facias on property belonging 
to the surety on a replevin bond, has removed part 
of the principal’s property outside the county, such 
surety is discharged to the extent of the property 
thus removed.30 A judgment of nonsuit in favor 
of defendant inures to the benefit of his suretv on 
his forthcoming bond.3i 

§ 242. --Actions and Proceedings to En¬ 

force 

Actions on bonds In ball trover are governed by the 
rules applicable In actions on replevin or redeilvery bonds. 

The general rules applicable in actions on re¬ 
plevin and redelivery bonds are applicable in an 
action on a replevy bond given in a suit in trover.®^ 
Where the evidence shows that defendant was sure¬ 
ty on the bond sued on and liable as such, that he has 
not been released by the acts of plaintiff, and that 
plaintiff’s verdict and judgment in the trover suit 
have not liecn satisfied, it is error to direct a ver¬ 
dict for dcfcndant.33 


fta. Ga.—Stacy v. Fleming, lfi9 SE 
736, 48 GaApp. 691—Kaufman v 
Seaboard Air l^ine Ry., 73 S.E 693, 
10 Ga,App. 248. 

03. Ga,—^Morse v. Turner, 92 S E 
767, 20 GiuApp. 108. 

04. Ga,—Snell v. Mayo, 62 Go, 743 

05. Ga—Clark v. Macon Telepraph 
Pub. Co., 84 S.E. 677, 143 Ga 278 

06. Ga.—Waldrop v. Wolft, 40 S E 
830, 114 Ga. GIO. 

27. Ga—Jenkins v. Swlcord, 104 S.E 
18, 26 Ga.App. 640. 

88 . Ga.—Trice v. Cabero, 166 S.E. 
54. 41 Ga.App. 81G. 

89. Ga.—Trice v. Cabero. supra, 

30. Ga.—Dasher v. I, A. Rrunnen & 
Bro., 116 S.E. 206, 29 Ga.App. 253. 

31. Ga—Barry Finance Co. v. Bon¬ 
ier, 63 SE.2d 694, 79 GaApp 344. 

Aaaswal aotioa. 

Surety on forthcoming bond was 
not a party to bail trover action 
against his principal and could not 
be made a party in renewal of action 
after nonsuit relieving defendant 
and surety of liability on bond; and 
after Judgment of nonsuit the action 
gould not be reinstated as against 


surety without notice to or service 
upon him and Judgment against prin¬ 
cipal obtained without such notice or 
service, fl. fa. i.ssued thereon, and 
levy thereunder were properly set 
aside as again.st surely—Barry Fi¬ 
nance Co. V. Lanier, supra, 

38. Sefsnses 

That property described in a 
forthcoming bond is t.ikon from ob¬ 
ligor’s possession under valid legal 
^ proces.s superior to that under which 
the property was originally brought 
into law’s possession may be .shown 
as a defense to action on bond hut 
it would be no defense if obligor sur- 
renib-red property under a process 
whuh wa.s invalid or inferior to lien 
or title upon which first proceeding 
was bused—M C Products, Inc 
V. Henry, 76 S.B.2d 4'61. 87 GaApp. 
827. 

Burden of proof 

Where obligor and surety assert as 
defense to action on forthcortilng 
bond that property described in bond 
was token from obligor's possession 
under valid legal process superior to 
that under which property was orig¬ 
inally brought into law’s possession, 
obligor and surety have burden of 
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.showing that process by which prop¬ 
erty was taken from obligor’s pos- 
se.s.slon was legally adequate.—^V. M. 
C. rrodu<'ts, Inc. v. Henry, supra. 
Admissibility of evidenoa 

Where obligor and surety on forth¬ 
coming bond sought to show that 
breach of bond sued upon was occas- 
Hioned by a levy under execution of 
hen superior to title of plaintiff in 
trover suit In which forthcoming 
bond was made, but It appeared by 
entry of levy of execution that other 
property had been previously levied 
upon which was worth more than 
amount of execution, and proceeds of 
first levy were unaccounted for, ex¬ 
ecution was shown pnina facie to 
have boon satisned, and so invalid, 
and court did not err In excluding 
from evidence the execution and sec¬ 
ond levy thereon upon property de¬ 
scribed in forthcoming bond and in 
rendering Judgment for plaintiff for 
value of such property.—^V, M. C. 
Products, Inc., v. Henry, supra. 
Evidence held suffleient 
To authorize inference that de¬ 
fendant executed bond.—Trice v. Ca¬ 
bero, 1'55 S.E. 54, 41 Ga.App. 816. 

33. Ga.—^Trlce v. Cabero, 166 S.E. 64, 
41 Ga.App. 816. 
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TEUANCY. A child is a truant if his parent fails 
to cause him to attend school as required by a com¬ 
pulsory attendance statute, as stated in Schools and 
School Districts § 471, and the subject of truancy is 
treated in that title § § 471-474. 

TEUCE. An agreement between holligoront forces 
for a temporary cessation of hostilities.^ It has 
been coni])ared with “armistice” see 6 C.J.S. p 342 
note 58. Tlie various methods of terminating a war 
are treated in tlie C.J.S. title War § 42, also ti7 C.J. 
p 429 note ll-p 4.31 note 50. 

TRUCK. Originally the word “truck” meant a 
strong, small wheel,^ but it is now applu'd to any of 
numerous vehicles for transporting heavy articles,^ 
and it is defined generally as meaning a wheeled 
vehicle for carrying heavy weights a strong vehi¬ 
cle for transporting freight, merchandise, and other 
heavy articles.^ 

The term is commonly employed to denote more 
than one kind or character of vdiiclc,® and it may 
signify any strong, heavy cart or wagon, horse- 
drawn or self-propelled, for heavy handling;^ a 
kind of handbiirrow or handcart, consisting essen¬ 
tially of a strong, braced frame, terminating in a 
pair of handles at one end suiiported on a jmir of 
small heavy wheels with broad rini,* a small heavy 
rectangular frame supported on four small wheels, 


used instead of rollers for moving heavy objects, aa 
on a floor;5 any of various small flat-topped cars for 
pulling or pushing by hand, with or without a handle 
and sometimes with stakes or vertical ends to pre¬ 
vent the load from falling used in shops, rail¬ 

road stations, etc., for moving heavy articlcs.^^ 
The term may also signify a strong frame or plat- 
fonn on wheels such as is used for carrying baggage 
ill and around railroad stations,12 or a strong car¬ 
nage used about a sawmill for convoying heavy 
timbcr.i2 An open railroad fnught car, a railway 
good.s wagon,!'* and a framework mounted on wheels 
and used to su])port one end of a locomotive,!^ are 
all commonly referred to as tracks. 

The word “truck” lias been distinguished from 
“dolly” see 27 C,J.8. p 1317 note 9. It is stated in 
Motor Vehicles § 1 b (2) tliat the word “automobile” 
as ii.sed in statutes includes an automobile truck, 
auto triuik, motor truck, or tniek, and the term “au¬ 
tomobile truck” IS defined in Motor Vehicles § 4. 

Payment of wages. Tlie word “truck” is employed 
in a very sfx'cific sense to denote the payment of 
wages in good.s instead of in cash,!® jn English 
law the ‘“Truck Act” is the naini! given to St. 1 & 2 
Wm. IV. c. 37, passed to abolish what is commonly 
called the “Truck System,” under which employers 
were in the practice of paying the wages of their 
work i>eopl(! in good.s, or of r(;quirrng them to pur¬ 
chase goixls at certain shop.s.!'^ 


1. us— OommorcJal Cable Co. v 
i!urlo.son, DC NY., 25.^ P. 99, 10.^ 

2. Ark.—Rapert v. State, '223 S W 
2d 192, 193, 215 Ark, 7C8. 

Tex.—-Harrison v. St.itc, 210 B W 2d 
591, 592, 151 Tex Cr. 50G—Montgom¬ 
ery V .State, 143 S.W'.2d 945, 140 
Te.\ Cr. 81. 

3. Ark—Rapert v. State, 223 S.W 
2d 192, 193, 215 Ark 76'X. 

Tex—Harri.son v. Slate, 210 SW'2d 
591, 592. 1'51 Tex Cr COO—Mont- 

yomery v. .Slate, 143 S W.2d 945, 
HO Tox.Cr. 81, 

W.a.sh-—Medilhvary v. Montg-omery 
’tVard & Co. 143 P.2d 550, 552, 11) 
Wash. 2a 582. 

4 . Neb,—Paltani v. Sentinel DJfc 
In.s. Co., 237 N.W. 392, 393, 121 Neb. 
447. 

Phrases 

(1) "Dump truck” see 28 C..T.S. p 
688 note 95-p 689 note 97. 

(2) "Truck wagon”—Smith v. 
Chase, 71 Me. 164, 166—G5 C.J. p 
178 note 11. 

(3) “Truck-mixers” are concrete 
mixers mounted on trucks, which ei¬ 
ther mix the cement or agitate pre¬ 
mixed cement en route to a job.— 
U. S. V. Carrozzo, D.C.Ill., 37 F.Supp. 
191, 195. 


5. Neb—Paltani v. .Sentinel Rile 
In.s Co.. 237 N W. 392. .391, ]'21 
Neh 44 7 

T(>nn—Ht'iTiIock 6100 Tire (?o v Mc- 
Lemore. 208 S.W, 116, 117, 151 

Tonri. 99. 

6. Tex—lIarri.son v. State, 210 S tV 

2d 591, 592. 1.51 Tex (''r 606 

Montgomery v State. 143 S \V.2<1 
945. 110 Tcx.Cr. 81. 

7. Tex.—Harri.son v. .Slate, 210 S 
W.2d 591. 592. 1.51 Tex.Cr 606 

8. NY.—Manigaiilt v. W H. l:< ui- 
mont & Son, 237 N Y.S 370, 371. 22T 
Apji Div, 259, 

Tex—Harri.son v, .Slate, '210 S W.2ci 
591, 592, 151 Tex.Cr 606. 

Wash—McCillivary v. Montgomery 
Ward & Co, 143 P 2d 550. 552. 19 
Wash. 2d 582. 

"Hand truck” see 39 C.J.S. p 768 note 
24k 

9. N.Y.—Manigault v. W. H. Heau- 
mont & Son. 237 N Y.S 370, 371, 
227 App.Div. 269. 

Tex,—^Harrison v. State, 210 SW’.2d 
591, 592, 161 TexCr. 606. 

Wash —McGllllvary v. Montgomery 
W'ard & Co.. 143 P.2d 550. 552, 19 
Wash.2d 582. 

10. N.Y.—Manigault v. W. H. Beau¬ 


mont & Son, 237 NY.a 370, 871, 
227 App Div 259. 

Tex - Harrison v. State, 210 S.W.2d 
r.91, .5!)2. 151 Tex Cr. 606 

Wa.sii — MeClDivary v. Montgomery 
Ward Co, 143 r.2d 660, 652, 19 
Wash 2d .5 82 

11. N y.—Manigault v. W. H Beau- 
nmnt & Son, 237 N.Y.H. 370, 371, 
227 App Div. 259. 

Wash — MiCilllvary v. Montgomery 
Ward ,1.: Co,. 143 P.2d 560, 662, 19 
Wash.2d 682. 

12. Tex—Harrison v. State, 210 S. 

I IV 2(1 591, 692, 161 Tex.Cr 606-— 

Montgomery v. State, 143 S.W.SJ 
915, 140 Tex.Cr. 81. 

13. Tex —Harri.son v. State, 210 8, 
W.2d 591, 692, IGI Tex.Cr. 606— 
Montgomery v. State, 143 S.W.2d 
9 15. 1 40 Tex Cr. 81, 

14. Tex—Harrison v. State, 210 S. 
W 2d 591, 592, 151 Tex.Cr. 606. 

15. Tex.—Harrison v. State, supra— 
Montgomery v. State. 143 S.W.2d 
945, 140 Tex.Cr. 81. 

16. Webster New Int.D. 

65 C.J. p 178 note 12. 

17. W.Va—State v. Peel Splint Coal 
Co, 16 S.E 1000, 1010, W.Va. 
802. 17 L.R.A. 386. 
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TBiUOEMAN'. A person whose business it is to con¬ 
vey goods on trucks,IS and the term refers to the 
hauling of merchandise or personal property, and 
not the hauling of passengers.^® Although a truck¬ 
man may be a common carrier, usually the word 
indicates a private carrier.®® 

TRUE. The word “true” is frequently employed as 
meaning that which is frank and actual, rather than 
that which is xu'ccise and technical,and in one 
sense it is defined as meaning conformable to fact;®® 
conformable to truth;®® conformable to, 2 ^ or in 
accordance with,®® the actual state of things; cor¬ 
rect;®® free from error;®’^ not false, erroneous, in¬ 
accurate, or the like.®® In another sense, “true” 
is right to precision;®® conformable to a rule or 
pattern;®® exact;®^ accurate.®® 


“True” has been held to be equivalent to, or syn¬ 
onymous with, “correct” see 20 C.J.S. p 237 note 
39.1, “in good faith” see 35 C.J.S. p 490 note 4, 
“not fraudulent” see 37 C.J.S. p 837 note 25, “hon¬ 
est” see 41 C.J.S. p 323 note 29, “intrinsic” see 48^ 
C.J.S. p 752 note 16, “just” see 50 C.J.S. p 1101 note 
81, and “sincere” see 80 C.J.S. p 1307 note 18; and 
it has been held to be the opposite of “false” see 3b 
C.J.S. p 497 note 16. 

Phrases employing the word are set out in the 
note.®® 

TRUFFLE. Any one of various fleshy under¬ 
ground fungi of the genus Tuber.®^ 

TRULY. The word “truly” is defined as embrac¬ 
ing the meaning of “faithfully,”®® and as one of the 


18. Cal.—American Motorists Ins 
Co. V. Moaea, 244 P.2d 760, 762, 111 
Cal.App.2d 344. 

Use of teams 

Where a person's occupation was 
listed as truckman, and in his work 
he used both trucks and learns and 
at the time of the accident he was 
engaged as a mule skinner, the u.so 
of teams would not constitute the 
person something other than a truck¬ 
man.—Federal Underwriters lOx- 
change v, Stricklin, Tex.Clv.App., 151 
S.W.2d 612, 616. 

19. Cal.—American Motorists Ins 
Co. V. Moses, 244 P.2d 760. 762, 111 
Cal.App.2d 344. 

20. Mass—Goodman v. New York. 
N. H. & H. R. Co., 8 N.E.2d 777. 
779. 296 Mass. 330, 106 A.L.R. 1161. 

21. N.J.—Strong v. Gaskill. 116 A. 
692, 693, 96 N.J.Law 14—Smith v. 
Weaver, 66 A. 941. 942, 76 N.J. 
Law 31—Abeles v. Guelick, 137 A. 
853, 866. 101 N.J.Eq. 180. 

22. Iowa,-—Johnson v. Des Moines 
Life Ins. Co., 76 N.W. 101, 102, 106 
Iowa 273, 

Tenn.—State v. Texas Co., 116 S.W. 

2d 683, 684, 173 Tenn. 164. 
Negatively atated 

In strictness, a statement Is un¬ 
true which i.s not in precise conform¬ 
ity with the facts.—Clapp v, Massa- 
chu.setts Ben. Ass’n, 16 N.E, 43'3, 436, 
146 Mass. 619. 

23. Tex.—^First State Bank of Tea¬ 
gue V. Hadden, Clv.App., 168 S.W. 
1168, 1170. 

24. U.S. — ZollntaklB v. Equitable 

Life Assur. Soc. of U. S., C.C.A, 
Utah, 108 F.2d 902, 906—North! 

American Accident Ins. Co. v. 
Tebbs, C.C.A.Utah, 107 F.2d 853, 
8'66—Zolintokls v. Equitable Life 
Assur. Soc. of U. S., C.C.A.Utah, 
97 F.2d 683, 687—SenUnel Life 


[ Ins Co. V. Blackmer, C.C.A Colo., 
I 77 F 2d 347, 351. 

Anz.—Illinons Bankers* Life Ass’n v. 
[ Theodore, 34 P.2d 423, 426, 44 Arlz. 

j 160. 

Ill.—Rataj V, Providers Life Assur. 

Co.. 221 Ill.App. 469, 466. 

65 C.J. p 179 note 19. 

26. Iowa—Johnson v. Des Moines 
Life In.s Co., 76 N.W. 101, 102, 106 
Iowa 273. 

Tenn—State V. Texas Co., 116 S.W.2d 
.583, 684. 173 Tenn. 154. 

26. Tenn —'State v. Texas Co., supra. 
65 C.J. p 179 note 20. 

27. Tox.—P’lr.st State Bank of Tea¬ 
gue V. Jl.adden, Civ.App., 158 S.W. 

j 1168, 1170. 

128. Iowa—Johiiiiun v. Des Moines 
Life In.s Co., 75 N.W. 101, 102, 105 
Iowa 273. 

Tenn—State v Texas Co., 116 S.W, 
2d 583. 584. 173 Tenn. 154. 

29 . Iowa.—Johnson v. Des Momes 
Life In.s Co., 75 N.W. 101, 102, 105 
Iowa 273. 

30. Iowa—John.son v. Des Moines 
Life Ins. Co., supra. 

31. Iowa.—Johnson v. Des Moines 
Life Ins. Co., supra. 

1 32. Iowa—Johnson v. Des Moines 
Life Ins. Co., supra. 

Tex.—First State Bank of Teague 
V. Hadden, Civ.App., 158 S.W. 1168. 
1170. 

33. True verdict 

(1) The voluntary conclusion of 
the jury after deliberate considera¬ 
tion.—Bank of Tailassee v. Elmore 
Fertilizer Co., 78 So 648, 649, 16 Ala. 
App. 4G.5—65 C J. p 180 note 55. Ver¬ 
dict in criminal prosecutions see 
Criminal Law §§ 1388-1416; in civil 
actions see Trial {§ 486-573. 

(2) The truthful saying of twelve 
impartial, fair-minded men, who ar¬ 
rive at a conclusion because it is 
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their duty, under the evidence, to 
do so, and not because they are 
coerced, whether wittingly or unwit¬ 
tingly. by a trial Judge to do so.— 
Meadows v. State, 62 So. 737, 738. 
182 Ala. 61. Ann.Ca8.191'6D 663. 

(3) A verdict is not a "true ver¬ 
dict” If it Is the result of any arbi¬ 
trary rule or order, whether Imposed 
by the jurors themselves or by the 
court or officer in charge.—Southern 
R. Co. V. Williams, 21 So. 328, 329, 113 
Ala. 620—Ledbetter v. State, 86 So. 
681, 682. 17 Ala.App. 417. 

Other phrases 

(1) "True cO'py” and other phrases 
of similar import see 18 C.J S. p 132 
notes 66-68. 

(2) "True value” as the basis for 
the assessment of property for pur¬ 
poses of taxation see Taxation 5 
410 a. 

(3) "True cash value" see 14 C.J.S. 
p 23 note 31. 

(4) Additional phrases of which 
more recent adjudications have not 
been found see 65 C.J. p 180 note 58- 
p 181 note 87. 

34. New Standard D. 

O-enerally regarded a« condiment 

Although truffles belong to the 
vegetable kingdom, they ore used 
solely as a condiment in cooking and 
are never served separately os a ta¬ 
ble dish.—S. S. Pierce Co. v. V. B., C. 
C.Masa., 176 F. 440. 443—Von Bre¬ 
men, MacMonnies & Co. v, U. S., N.Y.^ 
168 F. 889, 94 C.C.A. 301. 

35. Wyo.—Miller v. Hagle, 140 P.2d 

746, 762, 69 Wyo. 383. 

“Truly taken,” and “truly copied'* 

A certiilcate that a paper is "truly 
taken” from the court records Is 
more equivocal than a cei-tidcate that 
a paper is “truly copied” from court 
records.—Edmiston v. Schwartz, 13 
Serg. & R., Pa., 136—66 C.J. p 181 
note 90. 
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words which comprise "faithfully*' see 35 C.J.S. p 
491 note 16. 

"Truly” has been held to be synonymous with 
^'verily, ”36 and it has been distln^ished from "fair¬ 
ly” sec 35 C.J.S. p 487 nolo 55. 

TRUMPET. A wind instrument consisting of a 
long metallic tube, commonly once or twice curved, 
with cup-shaped moutlnueco, and ending in a bell. 
It is typical of the well-known and ancient family 
of instruments giving their tones by the vibration 
of the player’s lips against the mouthjiieee of a long 
tube. Besides its fundamental tone, a series of 
harmonies can be produced by varying the force 
of blowing and the embouchure. Other tones are 
variously secured, as by nn'ans of finger holes and 
keys, as in the obsolete key bugle and serpent, of a 
slide, as in the trombone, or of valves, as in the 
modern cornet-a-pistons, which last give easily all 
the scale tones of its compass, although with some 
loss of purity.^'*' 

TRUNK. In one sense the word "trunk” means the 
main body or stock of a tree, as distinguished from 
the branches and roots ;38 the body of a tree above 
the soil;39 hence, the main or central body of any 
structure or system, as a railroad.”*® 

In a different sense, the word "trunk” means a 
light-framed box or case with a hinged lid, usually 
covered with leather and lined with linen or papm*, 
and often having a tray, used for packing articles, 
as for a journey.”*^ In this sense "tiunk” and 
"chest” are not synonymous as stated in 14 C.J.S. 
p 1103 note 61. 

TRUSS. The dominant idea of a "truss” is that its 
members are fitted to inierpo.se against the t>x}K‘ctod 
strain their capacity for re.sislance to longitudinal 
compression and are sufficiently rigid so that they 
will not buckle.42 The word is not comi^letely ap¬ 


propriate as applied to certain wire structures for 
use in cushions or mattresses.** 

TRUST. The word "trust,” as a noun, is defined in 
Trusts § 2, in its technical legal sense as the right, 
enforceable solely in equity, to the beneficial en¬ 
joyment of property the legal title to which is vested 
in another; and in a broader popular sense the 
term is frequently employed to indicate duties, rela- 
tiorrs, and responsibilities which are not strictly 
technical trusts. The various kinds and classes 
of trusts, such as express, implied, resulting, con¬ 
structive, executed and executory, complete and in- 
coiiqilele, simple and special, passive and active, 
technical and operative, voluntary and involuntary, 
public and private, legal and illegal, and other kinds 
and clnsse.s of tmsts are defined in Trusts §§ 10-21. 
As di'flned in Monopolies § 1 b, a "trust” is a com¬ 
bination, confederation, or contract, express or im¬ 
plied, between individuals or coiporations or both, 
which aim.s at a union of energy, capital, and inter¬ 
est in ord(‘r to eliminate competition, limit produc¬ 
tion, and control the price of commodities or serv¬ 
ices for the benefit of the parties thereto and to the 
injury o! the public, and which tends to create a 
monopoly. 

As a verb, the word "tnist” is defined generally 
us meaning to ropose trust in; rely upon; have 
faith in In a more sfiecific sense the term relates 
to a person’s llnaneial ability to pay his debts,*® 
and is defined as meaning to give credit to.”*® 

Trusl coiH/Hinv. The term "trust company” is 
sometimes enii>loyed to designate a bank, although 
there is a distinction between a trust company and 
a bank, which is stated in Banks and Banking § 
1044. In its primary and ordinary sense the term 
"trust company” signifies a corporation organized 
for the i>uiposc of accepting, administering, and 
executing trusts'*" However, from the standpoint 


36. N.D.—Storing v. Stutsman, 218 
N.W. 223. 226, 66 N.D. 531. 

37 . U.S,—U. S. V. Scars Roebuck Co., 
23 Cl Cust.App. 348, 351. 

38. New Standard D. 

39. Vt.—Cobb V. Western Union Tel. 
Co., 98 A. 768, 769. 90 Vt. 343. Ann. 
Cas.l918B 1156—Skinner v. Wilder, 
38 Vt. 115, 122, 88 Am.D. 616. 

40. New Standard D. 

Phrases 

(1) "Trunk line highway" see 
Highways § 1 c. 

(2) "Trunk railway" see Railroads 
5 1 a (2) (a). 

(3) "Trunk sewer" see 80 C.J.S. 
p. 133 notes 20, 21. 

41. New Standard D, , 


42. US.—Marshfxll Ventll.nted Mat- 
tres.s Co. V. D’Arcy Spring Co., C 
C.AMlch, 280 F. 945. 946. 

C5 C.J. p 181 note 3. 

43. U.S—^Marishall Ventilated Mat¬ 
tress Co. V. D’Arcy Spring Co., su¬ 
pra- 

66 C.J, p 181 note 4. 

Phrases employing the words 
"truss” or “trussed” and of which 
more recent adjudications have not 
been found see 66 C.J. p 182 notes 
6-9. 

44. New Standard D. 

45. Fla.—^PutnaJ v. Inman, 80 So. 
316. 318, 76 Fla. 653, 3 A.D.R. 
1680. 

146, Fla.—Futnal v. Inman, supra. 
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1 47. Ill.—People ex rel. Nelson v. 
Citizens Trust & Savings Bank, 272 
Ill.App. 444. 

I N Y.—People V. National Surety Co., 

' 177 N.y.S. 838, 839, 189 Aipp Div. 

38. 

Vo.—I.ioudoun Nat. Bank of Leesburg 
V. Continental Trust Co., 180 S.K 
548, 6.51. 164 Va. 636. 

Popular designation 

N.J.—State V. Twining, 64 A. 1073, 
1076, 73 N.J.Law 683—65 C.J. p 
182 note 26. 

Functions 

U.S.—Mercantile Nat. Bank v. New 
York City, N. Y., 7 S.Ct. 826, 837, 
121 U.S. 138, 30 L.Ed. 895. 

66 C.J. p 182 note 27 taJ. 
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of the variety of transactions in which, as a matter 
of common knowledge, this class of corporations 
currently engage, “trust company” might almost be 
regarded as nomen gencralLssimum for financial and 
promoting companies. A corporation authorized 
to transact the business of registrar and transfer 
agent of other corporations is not a “trust compa¬ 
ny,” although a like power has been granted to 
trust companies.^* A corporation does not become 
a “tnist company,” under the statutes of the state, 
by accepting a trust imposed by the assignment 


of notes payable to, and the certificates of stock 
of, its debtor corporation, with the direction that 
the proceeds be applied to the payment of the in¬ 
debtedness of such corporation.^o 

Trust receipt. A well-known instrument of com¬ 
merce,®^ a useful and convenient method of financ¬ 
ing commercial transactions.®2 It is an independent 
security device employed in commercial credit trans¬ 
actions,®2 frequently employed in the importing 
trade,®^ and also in the marketing of automobiles,®® 


48. Md —state v. Central Trust Co., 
67 A. 267, 270. 106 Md. 26'8. 

6.5 C.T p 182 note 28. 

49. N T —People v. National Secu¬ 
rity Co, 177 N.Y.S. 838, 839. 189 
App Div. 38. 

50. Fla.—Hltchcolk v. MortsrnKc Se¬ 
curities Corp.. 116 So. 244, 254. 9.5 
Fla 147. 

61. Mass —People's Nat. Bank v. 
Mulholland. 117 N.E. 46. 47, 228 
Ma.ss 1,62. 

Thorongflily estalsllBlied 

Trust receipts. becau.<»e of their 
beneficial features In Quick credit 
tranRactlons and their frequent Judi¬ 
cial concern, have beconu' thorouRh- 
ly established and identified In l>u.si- 
ness and law.—In re Boswell, DC 
Cal., 20 F Supp. 748, 761, 

Wot of recent orlgrin 

U. S.—In re Bell Motor Co., C.C.A. 
Mo., 45 F.2d 19. 22. 

*‘The origin and development of 
the tru.st recedpt as a convenient 
means of financing Importations, and 
Its later application to dome.Rtic 
transactions, Is exhaustively dls- 
cu.ssed by the Court of Appeals of the 
Second Circuit in the case of In re 
Fountain, Inc., N. Y., 282 F. 816. 
25 A.BR 819."—Hamilton Nat Bank 

V. McCallum, C.C.A.Tenn., 68 F.2d 
912, 913. 

52. U.S.—-In re Chappell, D.C.Or., 77 

F.Supp. 673, 676. 

Ga—Motor Contract Co. v. Citizens 
& Southern Nat. Bank. 17 S.E.2d 
19'5, 198, 66 Ga.App. 78. 

63. tr.S.—In re Bo.swell, D.C.Cal., 
20 F.Supp. 748, 751. 

Ga —Motor Contract Co. v. Citizens 
& Southern Nat. Bonk, 17 S.E.2d 
196, 198, 200, 66 Ga-App. 78. 
Method of •eouxing’ mercantile loans 
"The essential character of the 
'trust receipts’ has long been under¬ 
stood by the mercantile and banking 
community. Such ‘trust receipts’ In¬ 
clude the long-established method of 
securing mercantile loans by a trans¬ 
action In which the lender, having 
no prior title to the goods upon which 
the loan is to be given, and without 
having possession, which remains in 
the borrower, lends hi.** money to the 
borrower upon the security of the 


goods, which the borrower is priv¬ 
ileged to sell clear of the Hen, he 
agreeing to po,y all or part of the 
proreed.s of the sale to the lender 
Th(' documents in which the tr.nn.s.ac- 
tions are expres.sed arc known in the 
bu.slnoss and banking world as 'trust 
receipts’"—In re Boswell, C.C A 
CaJ., 96 F.2d 239. 241. 
trsed in. domestic transactions 

"In trade practice and by the sup¬ 
port of the judloi.al aulhorifv, a trust 
receipt might equally be used in con¬ 
nection with a domestic transaction 
SIS It is used In an importation of 
merchandise ’’—In re James, Inc., C. 
C.A.N.Y.. 30 F 2d 665, 667. 

54. Original use 

Trust receipts were originally em¬ 
ployed as a convenient method of 
financing importations, and are still 
so used —In re Bell Motor Co., C.C 
A.Mo, 46 F.2d 19, 22. 

Of vital Importance In importing 
trade 

By the arrangement known as the 
"trust receipt’’ plan a banker advanc¬ 
es money to an intending Importer, 
and thereby lends the aid of capital, 
of credit, and of business facilities 
and ag«‘ncies abroad, to the enterprise 
of foreign commerce. This practice 
is of great importance to importers, 
and without it much of our foreign 
trade would be impossible because 
the individual importer lacks the nec¬ 
essary capital and foreign credit — 
In re Dunlap Carpet Co., D.C.Pa., 206 
F. 726, 7,'?0. 731. 

A* used in the importing trade 

(1) The term "trust receipt*' Is 
applied to an instrument in writing 
whereby a banker, having advanced 
money for the purchase of Imported 
merchandise and having token title 
in his own name and retaining such 
title, deliver.s possession of the mer¬ 
chandise to the importer on an agree¬ 
ment in writing to held the mer¬ 
chandise in trust for the banker until 
he is paid. The only kind of irr^tru- 
ment which we have recognized and 
called a trust receipt is one where 
the banker at the reque-st of the 
importer buys goods directly from 
the foreign seller and takes title in 
his own name from the foreign seller 
and then turns the goods which he 
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has thus bought directly In his own 
name over to the importer on a trust 
recefpt In order that the latter may 
carry on his own commercial ad¬ 
venture.—Simons v. Northea.storn Fi¬ 
nance Corporation, 171 N.E. 643, 644, 
271 Mass. 285. 

(2) A merchant who wishes to im¬ 
port goods for which he has not 
funds to pay obtains credit from a 
bank to a fixed amount, against which 
he draws for the price of the goods 
to the order of the vendor or the ven¬ 
dor draws for the price of the goods 
to his own order. The draft with 
the bill of lading Indorsed in blank 
or to the order of the bank Is for¬ 
warded by the vendor to the banker 
for acceptance. The banker accepts 
the draft payable in one, two, three, 
or four months, as the cose may be, 
forwards the bill of lading indorsed 
in blank to his agent in New York, 
who delivers the some to the Import¬ 
er against a receipt called a trust 
receipt, whereby he agrees to sell the 
goods for account of the banker, to 
pay him the proceeds and so put him 
in funds to take up the acceptance 
at maturity.—In re Cattus, N.Y., 183 
F. 733. 734, 106 C.C.A. 171. 

(3) It Is an In.strument whereby 
the l>anker advancing the money on 
an Importation takes title directly 
to himself, and as owner delivers 
the goods to the dealer in who.se be¬ 
half he Is acting secondarily and 
to whom the title ultimately Is to 
go when the primary right of the 
banker has been satisfied, the title 
remaining in the banker until the 
price is paid to him —I’eople’s Nat. 
Bank v. Mulholland, 117 N.B 4'6, 47, 
228 Mass. 152. 

55. U.S.—In re Bell Motor Co., C.C. 

A.Mo., 45 F.2d 19. 22. 

Cal.—Chichester v. Commercial Cred¬ 
it Co., 99 P.2d 1083, 1085, 37 Cal. 
App 2d 439. 

Ga.—Motor Contract Co. v. Citizens 
& Southern Nat. Bank, 17 S.E.2d 
19'5. 198. 66 Ga-App. 78. 

trse extended because of marketing 
of automobiles 

The use of trust receipts has be¬ 
come greatly extended In the Unit¬ 
ed States since the automobile has 
assumed its nationwide and popular 
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and the same principles govern whether the transac¬ 
tion is domestic or the financing of imports.56 

As used in commerce by credit and financial 
agencies it is regard 'd as a security instrumentality 
which resembles a pledge, a chattel mortgage, or a 
conditional sales contract, but is exactly none of 
these mediums of trade and credit.’’ ^ Some of the 
chief differences are the absemee of actual or im¬ 


mediate delivery, or change of possession, the re¬ 
moval of notice, recordation or verification require¬ 
ments, and the retention of title in the vendor.^^ 
By means of the trust receipt, title to goods passes 
directly from the manufacturer or seller to the 
banker or lender who, as owner, delivers the goods 
to the dealer in whose behalf he is acting secondari¬ 
ly, and to whom title goes ultimately when the 
primary right of the banker has been satisfied.^® 


proportions In financing and credit 
requirements for this major indus¬ 
try.—In re Boswell, D C.Cal , 20 F 
Supp. 74'8, 751. 

56. U.S.—In re Bell Motor Co., C.C. 

A.Mo., 46 F.2d 19, 22. 

57. U.S—In re Boswell, D.C.Cal., 

20 F.Supp. 748. 751. 

Similarly expressed 

(1) "There are various forma of 
chattel security, as a pledge, condi¬ 
tional sale, or mortgage. But the 
trust receipt does not, on its face 
or by its name, purport to conform to 
any of these types. It Is not a i 
pledge, for a pledge depends upon i 
possession of the parties secured, 
and, when possession is lost, so is 
the security. While the title in the 
ca.se of a pledge is in the pledgor, or 
in another than the pledgee, such is 
not true in a trust receipt, where the 
title 18 Intended to remain in the par¬ 
ty secured while the po-ssesalori l.s 
intrusted to one who ha.s a C(‘r(ain 
Interest as yet indefinite in the prop¬ 
erty The practice of a conditional 
sale bears some resemblance to a 
trust receipt. Po.sseaaion cannot be 
retaken until there Is a default, 
wherea.s in a trust receitit, it can 
be retaken at any time. The holder 
of the tru.st receipt i,s not intere.sted 
in the .sale of the property or it.s com¬ 
mercial or market value. If he re¬ 
takes the goods, and sella them for 
an amount in excess of the sum. thus 
excess belongs to the buyer or im¬ 
porter; whereas, in a conditional 
.sale, the buyer is intere,sted only in 
such amount a.s he has paid on ac¬ 
count of his contract. Tn any event, 
the holder of the tru.st receipt doe,s 
not sell the good.s to the import* r or 
domestic trader, and vlicther or not 
the bank, finance comp.ony, or indi¬ 
vidual has an intention of selling 
goods to him, it lends him credit and 
advances the money for the buyer’.s 
account. In the case of a mortgage, 
whether of chattels or realty, the 
security is dependent upon the title, 
as distinguished from a pledge, which 
rests upon possession. Title is giv¬ 
en to the person, while possession 
may be given to the mortgagor, or 
the debtor, or his representative. The 
title thus conveyed to the mortgagee 
is as security for the performance of 
his obligation, and. In the case of a 
trust receipt, title has never been in 


the importer or dome.stlc buyer, and 
he consequently cannot convey such 
title back to the holder of the trust 
receipt. If the mortgagor convey.s 
his title to the mortgagee as secu¬ 
rity for the performance of an obliga¬ 
tion to a third person, the equity 
of redemption belong.s to him, and 
not to the third person, and the 
property reverts to him upon per¬ 
formance of the obligation by the 
third person. In a trust receipt, un¬ 
der no circumstances does title revert 
to the manufacturer or seller.”—In 
re James, Inc., CC.ANT., 30 F.2d 
555, 657, 558. 

(2) “While the security interest 
afforded by a trust receipt prior to 
the enactment of the uniform law 
was somewhat .siniilar to many other 
form.s of chattel .security, it may be 
distinguished from such transactions 
as a mortgage, pledge or tonditional 
sale. In the case of a mortgage, a 
lien is given by the moUgugor to j 
the mortgagee in order to secure the I 
latter for the perfonnunee of on ob- i 
ligation by tho mortgagor who re¬ 
tains possession of the property 
The trust receipt does not conform 
to a pledge, since in the case of a 
pledge the security depends upon pos- 
.se.ssion of the goods by the person 
secured; whereas in the case of a 
tru.st receipt, tho ontruater does not 
have posses.sion of the goods. In the 
case of a conditional sale, pos.se.SHion 

I may not ordinarily be retaken until 
there i.s a default in the contrai't, 
whereas under a trust receipt trans¬ 
action, pos.<iossjon may be retaken 
: at any time. Other distingui.shing 
features of the.se various type.s of 
i .security intere.st under the former 
law are clearly indicated in the ca'-V’ 
of In re James, Inc, 2 Cir., 30 F 2d 
555 ”—C. I. T. Corporation v. Com¬ 
mercial Bank of Patter.son, 149 P.2d 
431). 442, 64 Cal.App.2d 722—Chn-he.s- 
ter V. Commercial Credit Co , 99 P.2d 
1083, 10S5, .37 CalApp.2d 439. 

(3) In a trust receipt transaction it 
was hold that no clement of a con¬ 
ditional sale or chattel mortgage was 
present, and consequently none of 
the requlvsltes to the validity of such 
instruments was required.—In re F. 
Raboulin Fils & Co., D.C.N.J., 1S5 
F. 245, 248. 

May he a chattel mortgage 
When the substance of the trans- 
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action is considered rather than the 
form, a trust receipt may be noth¬ 
ing but a chattel mortgage on a stock 
of merchandise daily exposed for sale 
in parcels at retail,—General Mo¬ 
tors Acceptance Corporation v. Bod- 
dPker, Tex.Clv.App., 274 S.W. 1016, 
lOlX. 

Not chattel mortgage 

(1) "Upon examination of the in¬ 
strument In suit It seems plain 
enough that there was no obligation 
imposed on the sales company either 
to pay or to secure a purchase price, 
nor did any title pass to the sales 
company to support a chattel mort¬ 
gage back.”—Globe Securities Co. v, 
Gardner Motor Co., 85 S.W.2d 561, 
D67, 337 Mo, 177, 

(2) "The decisions ore not entirely 
In harmony as to the nature of trust 
receipts of the character Involved 
In this proceeding, or their proper 
interpretation, w’hether they consti¬ 
tute conditional sales contracts, or, 
are, in their nature, chattel mortgag¬ 
es, or contracts of agency creating 
bailments. The holding in this state 
is that they are contracts creating 
bailments for sale and not in their 
nature chattel mortgages ”—Commer¬ 
cial Credit Co v. Interstate Securl- 
tic.s Co., Mo.App., 197 S.W.2d 1000, 
1901. 

Close resemblance to conditional sale 

The trust receipt transaction in its 
historic aspects and fundamental 
I theory more nearly falls under the 
I category of a conditional sale than a 
chattel mortgage.—VV^alter v. Com- 
rneicial Credit Co., 299 N.W. 300, 302, 
68 S D. 151. 

t 58. V S — In re Boswell, D.C.Cal , 
20 F .gupp 74 8. 751. 

Superior protection to unrecorded 
chattel mortgage 

It ha-s been recognized that tru.st 
roceipts should have sufierior pro¬ 
tection as compared with an un- 
I ('corded ehottel mortgage, when they 
are given to a lender of money by 
some one other than the debtor, and 
where either the delivery or pos- 
ses.sion ag.ainst trust receipts Is made 
to the debtor.—^In re James, Inc., C.C. 
A.N.Y., 30 F.2d 655, 55S. 

59. U.S.—'Hamilton Nat. Bank v. Mc- 
Callum. C.C.A.Tenn, 68 P.2d 912, 
913—In re Chappell, D.C Or., 77 
F.Supp. 573, 575. 
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A trust receipt purports to rest and retain title in 
the holder of the receipt, and it is g'enerally held 
that the rights incident to such title and ownership 
will be recognized not only as against the one giving 
the receipt, but his receiver, trustee in bankruptcy, 
and creditors generally, unless the contract is itself 
violative of local statute.®® 

Trust receipts have generally been held not sub¬ 
ject to recording or filing acts,®^ the reason being 
that such statutes are to prevent secret liens on 
property of persons who have had prior possession 
and ownership of the property,®2 and it is for the 
same reason that holders of trust receipts have been 
allowed to prevail against the ultimate purchaser 
or his trustee in bankruptcy only where the title of 
the holder was derived from some one other than 

the debtor.®3 

There arc two types of trust receipt transactions. 
Tho first is the tripartite, or the true or orthodox 
type, where the finance company advances the funds 
for the purchase of tho chattel, purchases it and 
receives title to it from the manufacturer, and de¬ 
livers possession to the dealer, who gives his trust 
receipt to the finance coinpany.®^ The second type 


is the bipartite where the dealer has purchased and 
received title directly from the manufacturer and 
gives his receipt to the finance company.®® In cer¬ 
tain jurisdictions trust receipt transactions are 
governed by the Uniform Trust Receipts Act,®® and 
one of the purposes of the Uniform Trust Receipt 
Act was to recognize and validate the second or 
bipartite type of trust receipt transaction.®^ 

Trust receipts as chattel mortgages are discussed 
at length in Chattel Mortgages § 9, and for other 
references see the index to that title. Trust receipts 
are also treated in Bankruptcy and for specific refer¬ 
ences see the index to that title. See also Banks 
and Banking § 179 and Sales § 574 h (4). For other 
references consult the Descriptive-Word Index. 

Other phrases employing the word “trust” are set 
out in the note,®® and for additional phrases of 
which more recent adjudications have not been 
found see 65 C.J. p 182 notes 10-20, 31-37. 

TRUSTEE. The word “trustee” is defined both in 
its technical or legal sense, and in its broader and 
more general sense, in Trusts § 3. 


80. TT.S.—In re Boll Motor Co., C.C 
A.Mo., 45 r.2d 19, 22. 

Similarly expressed 

Undor the ordinary form of tni^t 
receipt, It Is well settled that the 
title to the property Is in the hold¬ 
er of the receipt, and not in the re¬ 
ceiptor; and the rights Incident to 
such title and ownership will ho en¬ 
forced as aRainst the one giving the 
receipt, his receiver, trustee In bank¬ 
ruptcy. and creditors generally. The 
courts In so holding are, in most 
Instances, merely giving effect to the 
express provisions of the trust re¬ 
ceipt, one of which commonly is 
that the goods arc held as the prop¬ 
erty of the party to whom the re¬ 
ceipt is given.-—In re Otto-Johnson 
Mercantile Co., D.C.N.M., 62 F.2d 

678, 680. 

61. U.S —Hamilton Nat. Bank v. Mc- 
Callum, C.C.A.Tonn., '68 r.2d 912, 
912 

S.D—^Walton v. Commercial Credit 
Co., 299 N.W. 300. 302, 68 S.D. 161. 

Recording not regulxed 

The holder of a trust receipt, if 
he derives his security title from a 
person other than the one responsi¬ 
ble for the satisfaction of the ob¬ 
ligation which the property secures, 
is not obliged to file his security 
as Is required in the case of a chat¬ 
tel mortgage. In such cases only can 
he deliver the property to the obligor 
to act as his fiduciary.—In re James, 
Inc., C.C.A.N.Y., 30 F.2d 666. 657. 


62. IT S —Hamilton Nat Bank v. mc- 
Callum, C.C.A.Tenn., 68 F.2d 912, 
913. 

63. U.S —Hamilton Nat. Bank v. 

McCallum, suprtu 

64. ra.—Automobile Banking Corp. 
V. Weicht, 51 A.2d 409. 412, 160 Pa. 
Super. 422 

65. Pa—'Automobile Banking Corp 
V. Weicht, supra. 

66. IT S —^In re Boswell. D.C.Cal., 20 
F.Supp 748, 751. 

Cal.—Chichester v. Commercial Cred¬ 
it Co, 99 P 2d 1083, 1086, 87 Cal. 
App.2d 439. 

Purpose of act 

“The Uniform Trust Receipt Act 
i.s a perplexing maze of technical 
phrases wholly Incomprehensible 
without an extensive study of the 
background and development of the 
security device known as the trust 
receipt. To avoid trespassing upon 
the traditional and well defined fields 
of such common security devices as 
the pledge, conditional sale and chat¬ 
tel mortgage, most of the act is de¬ 
voted to definition, limitation and 
restriction of the arena in which the 
new device Is to play its part In the 
world of commerce. The object of 
the Act is to standardize and protect 
the trust receipt method of financ¬ 
ing the acquisition and resale of 
goods In their Journey from producer 
to retailer''—In re Chappell, D.C.Or., 
77 P.Supp. 673. 676. 

67. Pa.—Automobile Banking Corp. 

698 


V Weicht, «1 A.2d 409, 412, 160 

Pa Super. 422. 

68. Phrases 

(1) “Trust deed” defined see Mort¬ 
gages § 6, and for other specific ref¬ 
erences see the Index to that title 

(2) "Trust estate" is a term used 
with some confusion in the text¬ 
books, sometimes to express the es¬ 
tate of a trustee, and sometimes that 
of the beneficiary.—Cooper v. Cooper, 
6 N.J.Eq. 9, 12. 

(3) “Trust ex delicto" as a con¬ 
structive trust see Trusts S 16. 

(4) “Trust ex maleflclo” as a con¬ 
structive trust see Trusts 9 16. 

(6) "Trust fund doctrine” Is the 
rule that the capital stock of a cor¬ 
poration constitutes a trust fund for 
the benefit of Its creditors as its 
capital is the basis of Its credit, but 
the trust does not arise until the 
corporation becomes Insolvent, as 
stated in Corporations 9 683. 

(6) “Trust fund theory’* is theory 
that charitable institution was creat¬ 
ed by donation for strictly charitable 
use and that to make its funds sub¬ 
ject to damages for negligence of 
institution employees would be to de¬ 
plete funds and thwart purpose of 
donors.—Haynes v. Presbyterian 
Hospital Ass’n, 45 N.W.2d 1.61, 163, 
241 Iowa 1269. Liability of charita¬ 
ble Institution for torts see Chari¬ 
ties 5 76. 

(7) “Trust in invltum’* as a con¬ 
structive trust see Trusts 9 16. 



89 C.J.S. TRUSTOR 

Phrases employing the word “trustee” are set out . TRUSTOR. As a term employed to desig^nate one 
in the note.®^ | who creates a trust see Trusts § 4. 

69. Phrases 

(1) “Trustee In bankruptcy*' see 
the index to the title Bankruptcy. 


(2) “Trustee process'* as a term word “trustee** and of which more re- 
for garnishment see Garnishment i 1. cent adjudications have not been 
(S) Other phrases employing the found see C.J. p 183 notes 40, 43. 
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This Title includes nature and incidents of estates in property the legal title or power of disposition 
of which IS held by one or more persons, wholly or in part for the use of another or others, under an eq¬ 
uitable olihgation, cxjircss or implied, resting upon such person o-r persons by reason of confidence rc- 
I)osed in him or them, to convey, apply, or deal with such property or its profits at the will or for the ben¬ 
efit of such other person or persons according to the confidence so reposed; rights, powers, duties, and 
liabilities of persons creating such trusts, of trustees, and of cestuis que triistciit or beneficiaries in gener¬ 
al; judicial protection and control of trust property and trustees; and remedies and proceedings relating 
thereto. 

Matters not in this Title, treated elsewhere In thii work, see Descriptive-Word Index 

Analysis 

I. DEFINITIONS, HISTORY, KINDS, AND NATURE IN GENERAL, §§1-21 

II. CREATION, EXISTENCE, AND VALIDITY, §§ 22-159 
A. Express Trusts, §§ 22-97 
1. In General, §§ 22-30 

2 Parol Trusts and Effect of Statute of Frauds, §§ 31-41 

3. Declaration of Trusts, §§ 42-49 

4. Agreements, Covenants, and Transactions Creating or Operating as Trusts, §§ 50-59 

5. Acceptance or Declaration of Trust and Transfer of Title and Possession, §§ 60-64 
6 Jlvidcmc, §§ 65-71 

7. VaUdiiy, §§ 72-84 

8. Canicllaiion, Reformation, Modification, and Revocation, §§ 85-91 

9. Duration, §§ 92-97 

B. R?:sulting Trusts, §§ 9<^1-138 

1. In General, §§"9a-114 

2. Payment of Considcration for Title in Another, §§ 115-130 

3. Evxdcmc and Questions of Law and Pact, §§ 131-1J)8 

C. Constructive Trusts, §§ 139-159 

III. CONSTRUCTION AND OPERATION, §§ 100-203 

A. In General, §§ 160-174 

B. Estate or Interest of Tri^stee and of Cestui Que Trust, §§ 175-203 

1. In General, U\7S~\79 

2. Extent of Estate or Interest of Trustee, §§ 180-185 

3. Extent of Estate or Interest of Cestui Que Trust, §§ 186-200 

4. Estate or Interest Remaining in Creator of Trust, and Merger of Estates, §§ 201-203 

IV. APPOINTMENT, QUALIFICATION, AND TENURE OF TRUSTEE; SURVIVORSHIP, §§ 204- 

245 

A. Who May Be Trustee, §§ 204-210 

B. Appoin'imfnt and Designation, §§ 211-221 

C. Qualification, §§ 222-224 

D. Kemgnation, Discharge, and Removai., §§ 225-235 

E. Death, Survivorship, and Devolution of Title, §§ 236-238 

F. ExEt:UTORS AND ADMINISTRATORS AS TrUSTEKS, De FaCTO TRUSTEES, AND TRUSTEES De SoN 

Tort, §§ 239-245 

V. EXECUTION OF TRUST AND MANAGEMENT OF PROPERTY, §§ 246-376 

A. Powers, Duties, and Liabilities of Trustee in General, §§ 246-262 

B. Possession and General Management of Property, §§ 26vI-285 

1. Collection of Assets and Claims Due Estate, §§ 263-268 

2. Possession, Preservation, and Managctneni of Property, §§ 269-285 

See also descriptive word index in the back of this Volume 
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V. EXECUTION OF TRUST AND MANAGEMENT OF PEOPERTT—Continued 

C. Sale and Conveyance, §§ 286-310 

D. Mortgage or Pledge and Lease, §§ 311-319 

E. Investments, §§ 320-337 

F. Interest on I'unds of Estate, §§ 338-342 

G. Payment and Distribution of Property and Funds, §§ 343-356 

H. Actions, §§ 357-376 

VI. ACCOUNTING AND SETTLEMENT, §§ 377-420 

Vn. ESTABLISHMENT AND ENFORCEMENT OF TRUST, §§ 421-474 

A. Rights of Cestui Que Trust as Against Trustf:e, §§ 421-434 

B. Right to Follow Trust Property or Proceeds Thereof, §§ 435-446 

C. Actions, §§ 447-474 

Vni. LIABILITIES ON TRUSTEES’ BONDS, §§ 475-482 

Sub-A nalysis 

L DEFINITIONS, HISTORY, KINDS, AND NATURE IN GENERAL—p 712 

§ 1. Definitions and distinctions—7l2 

2. - Trust—p 712 

3. - Trustee—p 715 

4 . - Trustor, donor, creator, or founder — p 717 

5. - Cestui que trust or beneficiary—p 717 

6. - Trust estate or trust fund—p 718 

7. -Gift in trust—p 719 

8. Origin and history of trusts—p 719 

9. Nature, elements, and purpose of trusts in general—p 719 

10. Kinds and classes of trusts in general—p 722 

11. - Express trusts—p 722 

12. - Implied express trusts or incompletely expressed trusts—p 724 

13 . - Implied trusts—p 724 

14. - Resulting trusts—p 725 

15. - Constructive trusts—p 726 

16. - Executed and executory, or complete and incomplete trusts—p 729 

17. - Simple and special, passive and active, technical and operative trusts— p 

730 

18. - Voluntary and involuntary trusts—p 731 

19. - Public and private trusts—p 732 

20. - Legal and illegal trusts—p 732 

21. - Other kinds and classes of trusts—p 732 

n. CREATION, EXISTENCE, AND VALIDITY—p 734 

A. Express Trusts— p 734 
1. In General —p 734 

§ 22. Elements and requisites in general—734 

23. Parties—p 737 

24. Subject matter—p 740 

25. Purposes—p 741 

26. - Spendthrift trusts—p 743 

27. - Trusts with unauthorized purpose taking cfifect as powers—p 746 

28. Consideration—p 746 

29. Time of vesting—^p 749 

30. Statutory provisions in general—p 750 


See also descriptive word index in the back of this Volume 
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n. CREATION, EXISTENCE, AND VALIDITY—Continued 

A. Express Trusts—C ontiinicd 

2. Parol Trusts and Effect of Statute of Frauds —p 752 
§ 51. In general—p 752 

32. Trusts in or affecting land—p 753 

33. - Agreement by grantee to hold in trust or reconvey—p 757 

34. - Agreement as to land to be purchased—p 759 

35. Trusts in personalty in general—p 760 

36. Agreements as to proceeds of sale of land—^p 762 

37. Execution or part performance of trust and waiver of statute—p 763 

38. Requisites and sufficiency of writing to satisfy statute of frauds—p 765 

39. - Nature and form—p 765 

40. - Execution and delivery-—p 768 

41. - Recording and registration—p 770 

3- Declaration of Trust —p 770 
§ 42. In general—p 770 

43. Expression of intention—p 775 

44. - Precatory words—p 784 

45. Certainty—p 786 

46. Recital of consideration—p 792 

47. Reservations and conditions—p 792 

48. Use of several instruments—p 795 

49. Construction—p 796 

4. Agreements, Covenants, and Transactions Creating or Operating as Trusts —p 797 
§ 50. In general—p 797 

51. Agreement by person acquiring title to hold or convey to use of another—p 802 

52. Trust arising from nature and terms of transaction without explicit declaration 

—p 806 

53. Covenant to stand seized to uses—p 807 

54. Deposit of money in bank or other financial institution—p 807 

55. Delivery or possession of personal property—p 820 

56. Proceeds of life insurance—p 824 

57. Property devisetl, bequeathed, or inherited—p 826 

58. Transactions between persons in confidential, fiduciary, or family relation— 

p 827 

59. Agreements, or transactions, creating or intended to create other relations— 

p 828 

5. Ac ceptance or Declaration of Trust and Transfer of Title and Possession —p 831 
§ 60. Acceptance anil disclaimer by trustee—p 831 

61. Knowledge of, and acceptance and decimation by, ccstui que trust—p 835 

62. - Bank deposits—p 837 

63. Transfer of title or interest and delivery of trust instrument or declaration— 

p 837 

64. Delivery and possession of property—p 841 

6. F.vidcncc —p 845 

§ 65. Presumptions and burden of proof—p 845 

66. - Existence, validity, and terms of trust in general~p 8-15 

67. - Deposits in bank—p 847 

68. - Relation of parties—p 849 

69. Admissibility—p 850 

70. - Parol evidence—p 852 

71. Weight and sufficiency—p 853 

See also descriptive word index in the back of this Volume 
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n. OBEATION, EXISTENCE, AND VALIDITT—Continuca 

A. Express Trusts— Continued 

7. Validity —863 

§ 72 In general—p 863 

73. Mental capacity—p 864 

74. Mistake—865 

75. Fraud—p 865 

76. Undue influence—^p 865 

77. Duress—^p 867 

78. Illegality of provisions—p 867 

79. Partial invalidity—p 868 

80. What law governs—p 870 

81. Right to contest validity—p 872 

82. Ratification of defective or invalid trust—p 873 

83. Estoppel or waiver as to defects or objeclioii.s—p 874 

84. Effect of invalidity—p 875 

8. Cavccllafinn, Reformation, Modification, and Revocation—]^ 875 
§ 85 Cancellation—p 875 

86 Reformation—p 881 
87. Modification—883 
88 RevocMtion—p 898 

89. - Conditions or rt servations in instrument crcalinn triist- p 012 

90. - Inclusion nr omission of reservation as alfccting validity—p 915 

91. Mode of revocation-—p 017 

9. Duration and Tcinuniitwn—\) 021 
§ 92. In general— p 921 

93. I'eimiiiation by decree of court—p 925 

94. Termination Iiy death of partie.s—p 932 

95. 'J'erniiiiatioii by acts, agreements, and conve) aiices—p 934 

96. Effect—p 938 

97 Revival—p 940 

B. Resulting Trusts— p 040 
1. In General —p 940 

§ 98 NCiturc and types—^p 940 
09. What law governs—^p 941 

100. Statutory provisions—p 941 

101. - Effect of statutes of frauds and statutes prohiinting parol trusts—j; 942 

102. Creation and existence in general—p 943 

103. Failure or defect in creation of express trust, or execution and termination 

thereof—p 951 

104. Imperfect gift—p 954 

105. Want or failure of consideration for conveyance—p 954 

106. Title to inherited or devised property in name of another—p 957 

107. Conveyance to person loaning or paying piirchasi' money—p 957 

108. Agreement to purchase or hold for joint bciu lit—]) 958 

109. Intention of grantee to hold for, m convoy to, another—p 059 

110. Conveyance in consideration of promise to pay debt of, or supjiort, grantor 

- p 960 

111. Tinpiovenient of lands of another—961 

112. Payment of encumbrances (,n land of another—ji 961 

113. Vendor as trustee for purchaser, oi for assignee of purchase money notes_ 

p 9()2 

114. Payment of fiduciary funds for conveyance to fiduciary or third jicrson_p 962 


See also descriptive word index in the back of this Volume 
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IL OEEATION, EMSTENOE, AND VAMDITT—Continued 

B. Resulting Trusts—C ontinued 

2, Payment of Consideration for Title in Another —p 964 
§ 115. General considerations—ji 964 

116. - ICxistencc of resultin}>: trust in {general—p 964 

117. - Property subject to trust—p9()9 

118 - Nature of sale and transfer or conveyance—p 971 

119. - Nature and source of consideration—p 971 

120. - Time of payment—p 973 

121. - Mode and sufficiency of payment—p 975 

122. - Part payment—p 975 

123. - Purpose of payment in general—p 978 

124. - I’ayment as gift or advancement—p 980 

125. Relationship between parties—p 980 

126. - Husband and wife in general—p 982 

127. - i’ayment by husband or wife with title in the other or jointly—p 983 

128. - I’ayment with funds of both husband and wife—p 989 

129. - Parent and child—p 9^)1 

130. - Childi cn by common parent or parents—p 994 

3. Evidence and Questions of Law and Fact —p 995 
§ 131. Evidence—p 995 

132. - Presumptions and burden of proof—p 095 

133. - Admissibility—p 998 

134 - Weight and sufficiency in general—p 1001 

135. - Payment or ownership of purchase money— p 1003 

136. - Admissions and declarations—p 1007 

137. - Degree of proof required—p 1008 

138. Questions of law and fact—p 1014 

C. Constructive Trusts— p 1015 

§ 139 Basis and elements—p 1015 

140. Statutor> provisions in general—p 1024 

141. Statute of frauds, and statutes prohibiting parol trusts—p 1025 

142. Particular matters as giving rise to constructive trust—p 1027 

143. - Mistake—p 1029 

144. - Invalidity of conveyance or transfer-—p 1030 

145. - Fraud in general—p 1031 

146. - Fraud or other wrong in acquisition of property in general—p 1031 

147. - Acquisition at judicial sale—p 1037 

148. - Parol promise to hold in trust or dispose of devise, bequest, or inhcnt- 

ance—p 1038 

M9. - Parol promise to hold in trust or reconvey land conveyed—p 10-10 

150. - Parol agreement as to land to be purchased—p 1044 

151. - Violation of confidential or fiduciary relationship—p 1048 

152. - Wrongful or unauthorized possession or control of property—p 1070 

153. -Wrongful disposition of property—p 1073 

154. - Conveyance, bequest, or devise subject to charge—p 1074 

155 Presumptions and burden of proof—p 1074 

156. Admissibility of evidence—p 1077 

157. - Parol evidence—1078 

158. Weight and sufficiency of evidence—p 1079 

159. Questions of law and fact—p 1088 

See also descriptive word index in the back of this Volume 
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in. OOKSTRUOTION ANI> OFEKATIOIT 

A. In Genkral 


§ 160. What law governs 

161. Rules of construction 

162. - Intention of creator or settlor 

U)3 - Liberal or strict constructKjii 

164. - Construing instruments together 

165. - Evidence to aid construction 

166. Construction as to parties 

167. - Settlor or creator 

16H - Trustees 

166. - ('estui que trust 

170. Nature of trust in general 
171 Tilists executed or executory 
17J I’ropertv included 
172. Purposes of trust 

174 Priority between declarations of trust or between trusts and other transfers 


B. Estate or Tn'jkrlst of Trustee and of C'estui Que Trust 

1. In General 

§ 175. Nature of estate in trust 

176. Operation of statute of uses and similar statutes 

177 - Active trusts 

178 - Passive trusts 

176. Effect of invalidity of use or trust * 


2. Extent of Jisiote or Interest of Trustee 
§ 180. In general 

181. Estoppel of trustee with respect to trust title 

182. Adverse possession 

182, - By trustee or his grantee against ccsliti que trust 

184. - By trustee against remaindermen or trustfir's hens or devisees 

185. Creditors of trustee 


3. Extent of Es:iatc nr hitctesf of Cestm One Trust 
§ ISo. E.xjucss trust 

187. - Pow er of api»ointmcnt or disposition 

188. - Instate or iiiteicst of reinaiudernien 

186, - P-stalc or inteiest of beiicliciary of si)endthrift trust 

160. Resulting or constructive trusts 

161. Estopjiel and waiver 

162. Mutual rights and liabilities of ccstuis que trust 

192. Transfer of estate or interest of cestui que trust 
194. - Alienation of income in anticipation 

165. - Statutes restricting alienation of income 

196. -- Ri suiting or imi>lied trusts 

197. Rights and remedies of creditors of cestui (|ue trust 

168. - Spendthrift trusts and trusts for i>avnieut of income, etc. 

166-Statutory provisions 

200. -- Proceedings to subject interest of beneficiaries 

4. Estate or Interest Remaining in Creator of Trust, and Merger of Estates 
§ 201. Estate or interest remaining 111 creator of trust 

202. - Provision for revocation or reconveyance 

202. Merger of c.states 


89 C.J.S.—45 
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IV. APPOINTMENT, QXJALIPIOATION, AND TENURE OP TRUSTEE; SURVIVORSHIP 

A. Who May Be Trustee 

§ 204. In general 

205. Persons under legal disability 

206. Nonresidents 

207. Corporations 

208. - Foreign corporations 

209. Unincorporated associations 

210. Interest as affecting capacity to act 

B. Appointment and Designation 

§ 211. In general 

212. By creator of trust 

213. By donee of power of appointment 

214. - Supervisory power of court 

215. By beneficiary in absence of power conferred 

216. By trustee virtutc officii 

217. By court 

218. - Proceedings 

219. Annulment, revocation, suspension, and vacation of appointment 

220 Statutory substitution of trustees 

221 Changing number of trustees 

C Qualification 

§ 222. Coifiphance with requirements in general 

223. Oath 

224. Bond 

D. Resignation, Dist marge, and Removal 

§ 225. Resignation and discharge in general 

226. Tender of resignation, acceptance thereof, and discharge of trustee 

227. - Grounds for discharge 

228. Withdrawal of resignation 

229. Proceedings for discharge 
^230. Removal 

231. - I^ower and discretion of court 

232. - Grounds for removal in general 

233. - Misconduct and mismanagement in execution of trust 

234. - Proceedings for removal 

235. - Removal by beneficiaries or cotrustecs without intervention of court 

E Death, Survivorship, and Df.volution of Title 

§ 236. Devolution and termination of office 

237. Devolution of title 

238. Divesting of title 

F. Executors and Administrators as Trustees, De Facto Trustees, and Trustees De Son 
Tort 

§ 239. Executors as trustees 

240. - Capacity to act 

241. - Dual nature of office and change of status 

242. - Designation or appointment, acceptance of trust, and qualification 

243. - Renunciation, resignation, discharge, and removal 

244. Administrators with the will annexed as trustees 
245 De facto trustees, and trustees de son tort 
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TRUSTS 


V. EZZOUTIOir OF TSXrST AKD MANAOEMENT OF FROPERTT 

A. Powers, Duties, and Liabilities of Trustee in General 

§ 246. Rights and powers 

247. Duties and liabilities 

248. - Exclusion of individual interest and profit in general 

249. - Acquisition of adverse interest 

250. - Transactions with cestui que trust 

251. - Purchase of property from third persons 

252. - Torts 

253. - Nature and extent of liability 

>*254. - Relief from liability 

255. Powers, duties, and liabilities of executors as trustees 

256. Joint and delegated authority and liability 

257. - Agents and attorneys 

258 - Cotrustees 

259. Successive trustees 

260 Representatives of deceased trustees 

261 Judicial control and supervision in general 
262. Execution of trust by court 

B. Possession and General Management of Property” 

1. Collection of Assets and Claims Due Estate 
§ 263 General powers and duties 

264. Cotrustces or successive trustees 

265. Effect of payment to trustee 

266. Release or compromise of demands 

267. Submission to arbitration 

268. Rents and profits 

2 . Possession, Preservation, and Management of Property 

§ 269. I’ossession and control and extent thereof in general 

270. Protection and preservation of property 

271. - Waste or conversion 

272 Carrying on business 

273. Deposits 

274. Gift or dedication 

275. Conlrtictual obligations in general 

276. Creation and discharge of claims against estate and reimbursement 

277. - Payment of debts and discharge of encumbrances in general 

278. - Bills and luitcs 

279 - Borrowing money 

280. —— Contracts for services 

281. - Expense of trustee’s bond 

282. - Ri'pairs and improvements 

283. - Taxes and assessments 

284. - Counsel fees, costs, and expenses of litigation 

285. - Reimbursement or indemnity in general 

C. Sale and Conveyance 

§ 286. Power and duty to sell in general 

287. -- Where instrument creating trust confers no power 

288. - Where instrument creating trust confers power 

289. - Under resulting trust 

290. Consent of settlor or beneficiary 

291. Judicial control and direction 

292. - Proceedings on application for sale 
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V. EXECUTION OF TRUST AND MANAGEMENT OP PROPBRTY—Continucd 

C Sale and Conveyance —Continued 

§ 293, Who may exercise power 

294. 'rime of sale 

295. Manner and conduct of sale 

296 Terms, conditions, and consideration 

297. Validity and conclusivcncss of sale 

298. - Attack on sale and conveyance; setting aside 

299 - Liability of trustee for wrongful sale or failure to sell 

300. Conveyance and record 

301. Confirmation by court 

302. Who may purchase 

303. - Trustee in general 

304. - Purchase f rom cestui que trust 

305. - Other persons 

306. Rights and title of purchaser 

307. Purchase money 

308. - Payment and recovery 

309. - Accounting for, and application of 

310. Transfer of securities and rights of action 

D. Mortoaoe or Pledoe and Lease 
§ 311. Mortgage or pledge 

312. - Validity in general 

313. - Mortgage under order of court 

314. - Mortgage under guise of sale 

315. - Purpose of mortgage or pledge 

316 - Requisites and execution 

317. - Rights, duties, and remedies of mortgagee or pledgee 

318. - Personal liability of trustee 

319. Lease 


E. 


F. 


Investments 

§ 320 Duty to invest and care required 
321 Time of investment 

322. Place of investment 

323. Rate of mtere.st 

324 Nature of inve.stnieiit or security 

325. - Control of inv< stiiients by settlor of trust generally 

320. - Court or statutory list of proper trust investments 

327. - Real securities 

328. - Corjioratc stocks and l)ond.s 

329. Investing trust funds with other funds 
330 Investment in name of trustee 

331. Retaining, continuing, or changing investments 

332. Consent and acquiescence of cestui que trust 

333 Rights of ccstiii que trust m case of improper investment or failure to invest 
3.54. Loss or depreciation 
335. - Liability of trustee 

3.56 - Apportionment of loss between principal and income in general 

337. - Premiums and commissions on investments 

Interest on Funds of Estate 

§ 338. Liability of trustee 
339. - Failure to invest or deposit 
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TRUSTS 


V. EZECtmON OF TRUST AND MANAGEMENT OF PROPERTY— Contiiitud 

F. Interest on Funds of Estate —Coiitiniu-d 

§ 340. - Delay in accounting, settling estate, or i»:iyiMg income 

34].-Improper use or application of funds 

342. Rale, time, and ctunputation 

G. Paymfnt and Distrirution of Property and Fi nds 

§ 34.^. Necessity and sufficieiicv m general 

344 - Person entitled to payment, and effect of unaiillion^ed patments 

34.'>. - Keirnburscmcnt of Inislt e ftir ad\ anct s and <n crpa_> nieiits 

34(> - Reservation of funds to meet conlingeiicics 

347. Original tmst estate 

348. - Transfer or com cyaiicc to ccstin (pie trust 

349. - Right to, and expenditure of, principal 

350. - Rcconv'^cyancc to settlor 

351. Proceeds 

352. Income and accumulations 

353. - Right to income, and jiayinent on accrual 

354. - Right to, and disposition of, accumulated income 

355. - Distinction hetween capital and income, and apportionment among per¬ 

sons entitled 

356. Annuities 

H. Actions 

§ 357. Actions between trustees 

358. - rVoccdure 

359. Actions by or against third persons 

360. - Leave of court 

361. - Right of action 

362. - Control of action 

363. - Defenses 

364. - Jurisdiction and venue 

365. - Time to sue, limitations, and laches 

366. - Parties m general 

367. - Joinder and intervention 

368. - Effect of resignation, removal, or death of trustee 

369. - Process and appearance 

370. - Pleading 

371. - Ivvidence 

372. - I )isinissal 

373. - Trial 

374. - Judgment or decree and enforcement thereof 

375. - Appe.'d and error 

376. - C osts 

VI. ACCOUNTING AND SETTLEMENT 

§ 377. Duly to account in general 

378. Time for accounting 

379. Who may require accounting 

380. - Loss of right 

381. - Right of court acting of its own motion 

382. Who may be required to account 

383. - Successors and rejircscntatives 

384. Scope of liability and property to he included 

385. Proceedings for accounting 
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VI. ACCOUNTING AND SETTLEMENT—Continued 

386. - Jurisdiction 

3B7. - Limitations and laches 

388. - Voluntary accounting 

389. - Compulsory accounting in general 

390. - Parties 

391. - Pleading and evidence 

392. - Decree 

393. Charges 

394. Credits 

395. Compensation 

396. - Right to compensation and persons entitled 

397. - For what services allowed 

398. - Persons or fund liable 

399. - Commissions or gross sum 

400. - Basis of computation and time of allowance 

401. - Amount in general 

402. - Extra compensation 

403. - Colrustecs 

404. - Successive trustees 

40.5. - Trustee acting as executor oi guardian 

406. -Lien for compensation 

407. - Forfeiture or depnvation of compensation 

408. - Allowance and recovery 

409. Stating and settling accounts 

410. - Form and reiiuibites 

411 - Vouchers and proof of payment 

412. - Objections aiiiul exceptions 

413 - Hearing and reference 

414, - Fvulence 

415 - judgment or decree 

416. Ojieiation and effect 

417. Oi»ciuug, \acatiiig, or setting aside settlement 
418 Appe.il 

419. I’nvatc accounting and settlement 

420. Cost.s and expenses 

VII. ESTABLISHMENT AND ENFORCEMENT OF TRUST 

A. Rk.iits of Cestui Quf. Tritst as Against Tki stee 
§ 421. Establishment of existence of trust 

422. Enforcing execution or performance of duties of trust 

423, Setting aside wrongful acts of trustees 

424 Reimbur.seiiieiit of advances aiul expenditures made by cestui que trust 

425. Lien on property of trustee 

42(). Creditors of trustee engaged in business 

427. Insolvency of trustee 

428. Priorities of cestui que trust and trustee’s creditors 

429. Estoppel or waiver 

4.^0. Persons entitled to enforce trust 

431. - Express trusts 

432. - Resulting trusts 

433. - Constructive trusts 

434. Persons against v\ horn trust may be enforced 
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Vn. ESTABLISHMENT AND BNFOEOEMBNT OP TBDST—Continued 

B. Right to Follow Trust Property or Proceeds Thereof 
§ 435. Nature and grounds of right 

436. - Basis of right and necessity of tracing or identifying property 

437. Following or tracing into products or substitutes 

438 - Commingling of trust funds or property 

439. Cestui qtic trust’s rights of election and waiver 
44<). Effect of insolvency of trustee 

441. Following and recovering as against third persons generally 

442. Bona fide purchasers for value 

443. - Mode or manner of transfer 

444. - Notice 

445. - Consideration 

446. - Purchaser from bona fide purchaser 


C Actions 


§ 447. In general 
448. Injunction and receiver 
44d. Payment into, and out of, court 

450. Election of rcmeclies 

451. Grounds of action 

452. Conilitions precedent 

453. Dcfense.s 
454 Jurisdiction 

455, Venue 

456, Tunc to sue, limitations, and laches 

457, Parties 
458 T^rocess 
450 Discovery 

460. Bill, complaint, or petition 

461. Plea or answer 

462. Replication or reply 

463. Ooss bill or cross complaint 

464. Demurrer 

465. Amended and siii>plemcntal pleadings 
406. Issues, proof, and variance 

467. Presumptions and burden of proof 

468. Admissibility of evidence 

469. Weight and .sufficiency of evidence 

470. Trial or hearing 

471. Scope and extent of relief 

472. Judgment or decree, and enforcement 

473. Appeal and error 

474. Costs 


Vni. LIABILITIES ON TRUSTEES’ BONDS 

§ 475. Nature and extent of liability; functions and acts covered 

476. Property covered 

477. Breach of bond 

478. Discharge of sureties 

479. Conclusiveness of adjudication against principal 

480. Who may enforce liability 

481. Nature and form of remedy 

482. Actions 
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§§ 1-2 TRUSTS 

I. DEFINITIONS, HISTOET, KINDS, AND NATURE IN GENERAL 


§ 1. Definitions and Distinctions 

Definitions and distinctions with respect to terms 
coming within the scope of the title Trusts arc con¬ 
sidered infra §§ 2-7, 10-21. 

Examine Pocket Parts for later cases. 

§ 2. - Trust 

In its technical legal sense, a trust Is defined as the 
right, enforceable solely in equity, to the beneficial en¬ 
joyment of property the legal title to which is vested in 
another, but the word “trust” is frequently employed to 
indicate duties, relations, and responsibilities which are 
not strictly technical trusts. 

In its technical legal sense a trust has been defined 
as the right, enforceable solely in equity, to the 


beneficial enjoyment of property the legal title to 
which is vested in another.^ It has been otherwise 
defined as an obligation on a person arising out of 
a confidence reposed in him to ajiply property faith¬ 
fully and according to such confidence ;2 a holding 
of property, subject to a duty of employing it or 
applying its proceeds according to directions given 
by the person from whom it was derived or a 
right to property, real or personal, held by one 
party for the benefit of another.'* The term "trust’' 
has also been defined as that relation between two 
persons by virtue of which one of them holds prop¬ 
erty for the benefit of the other,5 or as an equitable 
right, title, or interest in property, real or personal, 
distinct from the legal ownership thereof.® 


1. Colo—^liowes V. Cannon, 116 P., 
33S, CO Colo 2G2 

Mich.—CorpUB JnrlB oit«d la Pox v I 
Greene. 28G NVV 203. 20'5. 289] 

Mich. 179—Corpnt JtirlB gnotea In 
KoHsman v Marsh, 286 N.W. 83, 85, 
287 Mich 720 I 

Ohio.—^Ulmer v. Fulton, 196 N E. 6'57, 
664. 129 Ohio St. 323, 97 A.L.It. 
1170. 

Tex.—Corpni Jnrl* cited in Guada-| 
lupe-Blanco Kiver Authority v. 
Tuttle. Civ.App., 171 S.W.2cl 620, 
625 

S. Ill.—Kilffore v. State Bank of Co¬ 
lusa. 25 N.E.2d 39, 42, 372 III. 678 
— Gurni’tt V Mutual Life Ins. Co. 
of New York. J9l N.E 250. 252, 
366 Ill. 612—Merchants Nat Bank 
of Aurora V. Frazier, 67 N.K 2tl 
611, 617, 329 IllApp. 191~Pratt v. 
Board of Education of Dist. No. 61, 
Kankakee County, 63 N.E.2d 276, 
281, 32G HlApp. 610. 

Mich—MacKenzie v. Union Guardian 
Trust Co,. 24 7 N.W. 914, 919, 262 
Mich. '6G3 

Wyo.—Corpus Jurii olted In Dallas 
Dome Wyoming Oil Fields Co. v. 
Brooder, i'’.2d 311, S18, 6'5 Wyo 
lO'J. 

66 C.J. p 212 note 3. j 

Similar definitions 

(1) A deposition by which a pro-' 
pr'ietor transfers to another the 
property of the subject entrusted, 
not that It should remain with him, 
but that it should be applied to cer¬ 
tain uses for the behoof of a third 
person.—'Pratt v. Board of Education 
of Dist. No Gl, Kankakee County, 63 
N.E.2d 276, 2Sl. 326 Ill.App. 610. 

(2) An equitable obligation either 
expressly undertalcen or construc¬ 
tively imposed by the court, under 
which obligor, who is called the trus¬ 
tee. is bound to deal with pruiierty 
over which he has control, and which 
is called trust property, for benefit 
of certain persons, who are called 


beneficiaries or ccstuls que trust, of 
whom he may or may not himself, be 
one—'Morrison v. Farmer. Civ.App., 
210 S.\V.2d 245, 249. reversed on oth¬ 
er grounds 213 S,VV.2d 813, 147 Tex. 
122—Christopher v. Davis, Civ.App., 
284 S.W. 253, 267. 

(3) Other similar definitions. 

Mich.—MacKenzie v. Union Guardian 
Trust Co.. 247 N.W. 914, 919, 262 
Mich. 663. 

Tenn.—Knox County v. Fourth & 
First Nat, Bunk. 182 S.W.2d 980. 
984, 181 Tenn 569. 

66 C.J. p 212 note 3 [a]. 

Active duties 

The definition of word “trust” as¬ 
sumes active duties, however slight. 
—Sharpe v. C. I. R., C.C.A.3, 107 F 
2d 13. certiorari denied 60 S Ct 591, 

1309 U.S. 665, 84 UEd 1013. 

13. Iowa.—Corpus Juris cited In 
Trustees of Iowa College v Baillic, 
j 17 N.W.2d 14'3. 146, 236 Iowa 235. 
Wash—State ex rel, Wirt v Superior 
Court for Spokane County, 116 P. 
2d 762. 10 Wash.2d 362. 

65 C.J. p 213 note 4. 

4. Tenn.—^Stemborger v. Glenn, 137 
SW.'2d 269. 271, 176 Tenn. 644. 

Utah.—^Duchesne County v. .State Tax 
Commission. 140 P.2d 335, 338, 101 
Utali 365 

65 C.J. p 213 note B. 

definltioiiJi 

(1) A timst IS any arrangement 
whereby property is transferred with 
intention that it be administered by 
trustee for another’s benefit.—Eggert 
V. Pacific States Savings & Loan Co., 
136 P.2a 822, 825, 57 Oal.App 2d 239 
—Raffo V. Foltz, 288 P. 884. 886, 106 
Cal App. 51. 

(2) Other similar definitions see 
65 C.J. p 213 note 6 [aj. 

5. Colo —Botkin v Pyle, 14 P.2d 
187. 191, 91 Colo. 221. 

Pa.—^D’Amico v. Ciancl, Com.PI., 3'2 
North.Co. 2C4. 

65 C J p 213 note G. 
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similar deflaltious 

U.S—Jaiser v. Milligan, D C.Neb., 120 
FSupp 599, 612 

Iowa—Corpus Juris cited la Ponze- 
lino v. Ponzelmo, 26 N.W.2d 330, 
331, 238 Iowa 201 

Tenn—'American Bunk & Tni.st Co. 

V. Lebanon Bank & Trust Co., 192 
SW.2d 245, 260, 28 Tenn.App. 618. 

65 C.J. p 213 note « la]. 

As defined in the Bestatement of 

Trusts, a “tru.st” is a fiduciary rela¬ 
tionship with respect to property, 
subjecting the person by whom the 
property is hold to equitable duties 
to deal with the property for the 
benefit of another person, which aris¬ 
es as a result of a manifestation of 
an intention to create it. 

U.S—Collins v. Mo.sher, C.CA.Anz,, 
91 F2d 582, 584—'Hanson v. Bir- 
minghjini, D C.Iowo, 92 F..Supp. 33, 
40, appe.al dismissed, C.A., 190 F 2d 
206. 

Iowa—^Ponzolino v. Ponzelmo, 26 N. 

W. 2d 330, 331, 238 Iowa 201—Trus¬ 
tees of Iowa College v. Baillio, 17 
N.W 2d 143, 145, 236 Iowa 235 

Kan.^—Laffcrty v. Sheets, 267 P.2d 
OC-i, 966. 176 Kan. 741—In re Die¬ 
ter’s Estate, 239 P.2d 954, 959. 172 
Kan. 359. 

Neb —O’Connor v. Burns, Potter & 
Co., 36 N.W 2d 607, 517, 151 Neb. 
9—Schurman v. Pegau, 286 N.W. 
921. 924, 136 Neb. 628—Parker v. 
Bourke. 269 N.W. 102, 104, 131 Neb, 
617. 

Ohio—Hill V Irons, 113 N.E.2d 243, 
246, 160 Ohio St. 21—Thompson v. 
Board of Trustees of White Cross 
Hospital, 9 Ohio Supp. 104, 106. 

6 . Ill. — Merchants Nat Bank of Au¬ 
rora V. Frazier, 67 N.E 2d 611, 617, 
329 Ill.App. 191. 

Iowa.—Sinclair v. Allender, 26 N.W. 

2 d 320, 325, 238 Iowa 212, 

65 C.J. p 213 note 7. 
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Confidence'^ or *'use" It has been said that at 
common law no distinction was made between trusts 
and confidences and uses,^ and this rule has been 
applied in determining the operation of the statute 
of uses.* It has even been said that a trust can¬ 
not be more accurately defined than in the terms 
employed by Lord Coke for the definition of a 
use.® 

Broader usage. In a popular sense the word 
“trust” covers many things besides legal technical 
trusts,I® and, since the term is not of legal necessity, 
unvarying in mcjining and measure, parties employ¬ 
ing it may, by their express or implied agreement, 
give it such meaning or place such a limitation on 
its meaning as they may desire I't The word “trust” 
is frequently cmjiloyed to indicate duties, relations, 
and responsibilities which are not strictly technical 


TRUSTS § 2 

trusts^S and it has been used as applicable to almost 
any case in which a confidence is reposed.^® How¬ 
ever, that such usage is not strictly and technically 
accurate has been frequently recognized and pointed 
out,^'^ for properly speaking in order to give rise to 
a trust there must be something more than a con¬ 
fidence reposed by one person in another,since 
this element appears in perhaps a majority of the 
ordinary commercial transactions,6 and the conduct 
of public officcs.^^ 

Distinctions. Trusts have been distinguished 
from various other legal relationships,!* such as an 
agency, discussed in Agency § 2 k, an annuity, dis¬ 
cussed in Amuuties § 1, a bailment, discussed in 
Bailments § 4, or a charge.!® A distinction has also 
been drawn between a trust and a contract,2® a gift 
inter vivos, discussed in Gifts § 8, a mortgage, dis¬ 


similar defl-tLitiona 

(1) The honeflcial title or owner¬ 
ship of prot>crty of which the le^al 
title IS in another. 

Mo-—^Shelton v. Harrison, 1C7 S.W 
G34, 63G. 182 Mo App. 404. 

N..J —Maihack v. Mehl. 57 A 2d 44, 
48, HI N JEq. 281. 

(2) An e.state, legal title to which 
Is vested in trustee, while equita¬ 
ble title l.s held by Individuals, who 
bear no contractual relations among 
themselves—.Srhumann-Heink v Fol¬ 
som, 159 N.E 2.59, 252, 328 Ill 321. 
68 A L R. 485—Kren.sky v. De Swarte, 
82 NE2d 168, 171. 335 Ill App. 435. 

(3) Other similar definitions see 
65 C.J. p 213 note 7 [a]. 

7. W.Va—Nease v. Capehart, 8 W. 
Va. 95, 107. 

C'5 C J. p 213 note 8. 

8 . Colo—Teller v. Hill, 72 P. 811, 
812, IS Colo App .509 

Operation of statute of uses see in¬ 
fra § 176. 

9. Mteh—MacKenzie v. Union 
Guardian Trust Co , 247 N.W. 914, 
919, 262 Mich 563 

65 C.J. p 213 note 10. 

Ziord Coke’s defiiiitloit of a u.sc 
was "a confidence reposed In some 
other, not issuing out of the land, but 
as a thing collateral, annexed in 
privity to the estate of the land, and 
to the person touching the land, for 
Which cestui Que use has no remedy 
but by subpoena In chancery."-—Mac¬ 
Kenzie V Union Guardian Tru.st Co , 
247 N.W. 914, 919, 262 Mich. 663—65 
C.J. p '213 note 10 [a]. 

10. U.S.—Central Life Assur. Soc. v 
Birraing-ham D.C.Iowa. 48 F Supp. 
863, affirmed, C.C.A., 141 F.2d 116. 

Mich.—Fox V. Greene, 286 N.W. 203, 
289 Mich, 179. * 

Pa.—Brunner v. Edwards, 12 A 2d 36, | 
337 Pa. 613. 

Wis,—^Davies v. Davies, 85 N.W. 201, I 
109 Wis, 129. 134. j 


11. Conn—Babcock v. Hubbard, 15 
A. 791, 56 Conn. 284, 302 

12. Pel —Corpus Juris cited In. 
Maull V Stokes, 68 A 2d 200, 202. 31 
Hid Ch. IS8. 

Ind—llol.sapple v Schrontz, 117 NEC 
.547, 648. 65 Ind App. 390 
Pa—In re Miller’s Estate, 19 Pa Di.st 
& Co. 141. 

13. Colo—^Bowos V. Cannon, 116 P. 
3.3C, 338. .50 Colo 262. 

65 C J, p 213 note 14 

14. Pa—Brunner v. Edwards, 12 A 
2d 36. 337 Pa. 613—In rc M!ller’.s 
Estate, 19 Pa.Dist. & Co. 141. 

65 CJ p 214 note 15. 

15. N.T—In re Arons’ E.stute, 121 
N Y.H 2d '612. 

65 C.J. p 214 note 16. 

Dual joatare 

A fidunary relation is dual In it.s 
nature, and cannot be created bv one 
per.son merely deciding that he will 
repose* great trust and confidence in 
a stranger—^Walker v, Wagner, 77 C 
2d 370, 194 Wash. 119. 

16. II S.—Chapman v. For.syth, Ky., 
'2 How. 202. 208. 11 L.Ed 236. 

65 C..T. p 214 note 17. 

17. KI—^In re New Statehouse, 3 7 
A 2, 4. 

65 C.J. p 214 note 18. 

18. U.S.—Han.son v, Birmingham. D. 
C, lo-wa, 92 F.Supp. 33, appeal dis¬ 
missed, C.A., 190 F.2d 206—Equita¬ 
ble Trust Co V. Magruder, D.C.Md., 
37 F.Supp. 711. 

Md.—^Dunlop Sand & Gravel Corp v 
Hospclhorn, 191 A. 701, 172 Md 
279. 

N.y.—In re Seeberg’s Estate, 46 N.Y. 
S.2d 412. 

Tenn.—Knox County v. Fourth & 
First Nat. Bank, 182 S.W.2d 980, 
181 Tenn. 569. 

19. Cal.—^W’oodley v. Woodley. 117 P, 

2d 722, 47 CalApp.2d 188. j 

Tex—'Pershing v. Henry, Civ.App., j 
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236 S W. 213, affirmed. Com.App., 

255 S.W. 382. 

11 C.J. p 292 note 78 tb]. 

Statements of distinction 

(1) An “equitable charge” is like 

a m that in each case the 

legal title to property is vested in 
one per.son and an equitable intere.st 
m given to another, but equitable 
inoumbraneor has onlv a security In¬ 
terest in the property, while benefi¬ 
ciary of a trust la, to the extent of 
hi.s beneficial interest, the equitable 
owner of the trust property—Wood- 
ley v Woodley. 117 P.2d 722, 47 Cal. 
Api».2d 188 

(2) An “equitable charge'' on land 
and a “tru.st'’ are alike in that in 
both a person holds title subject to 
an equitable Intere.st in another, but 
they differ in that holder of title to 
land .subject to a charge ha.s no fidu¬ 
ciary relationship to equitable en¬ 
cumbrancer and is the owner of land 
subject only to a lien in favor of the 
equitable encumbrancer and may con¬ 
vey bus Intere-st subject to the charge 
while in a trust there Is a fiduciary 
relation.ship between trustee and ben- 
r‘liciary and trustee, although he has 
title, Is not beneficial owner and can¬ 
not convey land unlo.sa expressly au¬ 
thorized by terms of trust—Dial v. 
Dial, 38 N.E 2d 43, 378 HI. '276. 

(3) Generally, transfer which gives 
benelb'ial Interest in property to 
tran.sferee and mere security interest 
to third person creates an “equitable 
< fiarge," while transfer which gives 
beneficial interest in property to third 
pcr.son and imposes on transferee 
duty to deal with property for bene¬ 
fit of such third person creates a 
“trust".—^Anderson v. Anderson, 12 N. 
W.2d 671, 234 Iowa 277. 

20. Divided ownership 

In a “trust,” as distinguished from 
‘contract," there is always a divided 
ownership of property, to which trus- 



§ 2 TRUSTS 

cussed in Mortgages § 11, a partnership, discussed 
in Partnership § 1, a power, discussed in Powers 
§ 1, a sale, of personalty, discussed in Sales § 2, and 
a sale of lands creating the relationship of vendor 
and purchaser.^! A trust is distinguishable from a 
dcbt,22 in that a debt does not necessarily involve 
specific subject matter and that the debtor’s obliga¬ 
tions are legal and his relation not fiduciary, while 
the trustee’s obligations are equitable and his rela¬ 
tion riduciary,23 Further, a debt, in the technical 
sense, is money due or owing on account of a con¬ 
tract, expressed or implied, while a trust, strictly 
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speaking, is an obligation arising out of a confidence 
reposed in a person to whom the legal title to proper¬ 
ty is conveyed on the condition that he will faith¬ 
fully apply it according to the direction and risks 
of the vendor.2^ 

Analogous civil law terms. The term “fidei-com¬ 
missum,” in the civil law, refers to an arrangement 
resembling the “trust” of English cquity.25 

“Fidei-comiso” is a disposition by which the 
donee, heir, or legatee is charged to preserve for, 
or return a thing to, a third person,26 


tee usually hajs lepal title and cestui 
an eciultable title—Gonsalves v 
Hodgson, 237 P.2d 65G. 38 Cal.2d 91. 

A contraot for benefit of a third 

person Is one In which promisor en¬ 
gages with promisee to rendi-r prumi>1 
performance to a third per.son, and 
beneficiary of such contract has 
merely a per.sonal claim against I 
promisor, while beneficiary of a trust 1 
has a beneficial interest in trust j 
property.—Sutherland v. Plerner, 24 
N.W.2d 883, 249 Wis. 402. 

21 . Cal.—Kellogg v. Mallory, 119 P. 
937. 161 Cal. 6’26. 

C6 C.J. p 483 note 79. I 

22. Cal—Doanc v. Hooper, 170 P.2d 
970, 76 Ca'l.App.2d 642 

23. US—In re United Cigar Stores 
Co. of America, C.C.A.N.Y., 70 P\2<1 
31 3. 

Cal —Downey v. Humphreys, 227 P.2d 
484, 102 Cal.App.2d 323, 

Mo,—Dutton V, Prudential Ins. Co. of 
America, 193 .S \V 2d 938, appeal 
tran.sferred 190 S VV.2d 933, 238 

MoApp. 10.68. 

Pa—Ramsey v. Rarns(>y, 41 A 2d '669, 
301 Pa. 413, 171 A.L.R 425. 

Tex.—Long v. Long, Civ Aipp., 252 S 
W.2d 235, error refused no revers¬ 
ible error—Guardian Trust Co. v. 
Studdort, Clv.App., 36 S W.2d 678 

Other statement of distinction 

(1) A “trust” differs from a "debt” 
In many respects, in that the bene¬ 
ficiary of a trust has the bcneflciaJi 
inteivst in the trust property, where¬ 
as a creditor has only a personal 
claim against the debtor, there Is no 
fiduciary relationship between a debt¬ 
or and a creditor, and tru.sts are en¬ 
forced ordinarily In equity whereas 
creditors usually must sue at law.— 
Pure Gil Co v. Dyrnes, 67 N.ltl,2d 
366, 3.S8 Ill 2G—^Kilgore v. Stale Rank 
of Colusa, 25 N.E 2d 39, 372 Ill. 578 

(2) In ordir to constitute a 
"trust," there must be a distinct 
fund which the trustee f.s required to 
pre.serve Intact and for which he 
must eventually account, and, if 
there Is no such fund but merely a 
general obligation ultimately to pay 


a sum of money, there is no trust but 
only a “debt ”—^Petition of Travers, 
32 N.Y.'2d 742, 117 Mlsc. 1014. 

(3) The difference between a 
"trust" and a "debt," Insofar as con¬ 
cerns the beneficiary and the credi¬ 
tor as the parties to whom are due 
performance of obligations arising 
out of the trust and debt re.spective- 
ly, lies chiefly in fact that benefi¬ 
ciary of tru.st has a beneficial interest 
in the trust property and the creditor 
has merely a personal claim agaanst 
the debtor, but a debt Is not a trinst 
and involves no fiduciary relationship 
or duty.—Farmers State Bank of 
Fo.sston V. Sig Kllingson & Co.. 16 
N.W.2d 319, 218 Minn. 411. 

(4) A "trust” Is di.stingulshed 
from a “debt" in that tru.st involves 
duty to deal aa fiduciary with some 
speeitlc property for benefit of anoth- 
('r and debt Involves merely personal 
obligation to make payineut of a sum 
of money to another, and creditor 
ha.s no legal or (‘quitable interc.st in 
property of debtor, while bcnefhu.ary 
has equitable intcre.st m trust prop¬ 
erty.—Rroaddus v. Gre.sham, 26 S.E. 
2d 33, ISI Va. 725. 

24- Ind —Thornburg v. Buck. 41 N.E. 

85, 13 Ind.App 446. 

Intention 

Whether "debt” or "tru.st" Is cre¬ 
ated by payment of money by ont 
per.son to another depends on mani¬ 
fested intention of p.arties, and, if in- 
tenllon IS that nionev' shall be kept or 
u.sed aa .si'p.'irjite fund for benefit of 
payor, or third per.son, "trust" is 
created, but, if intention is that per¬ 
son receiving money shall ha-ve un¬ 
restricted u.se thereof, being liable to 
pay similar amount with or without 
Interest to payor or third person, 
"debt” i.s created 

Md—^Dunlop S.and & Gravel Corp. v. 

Hospelhorn. 191 A 701, 172 Md 279. 
Minn.—Farmers State Bank of Foss- 

ton V. ,Sig Elllng.sc)n & Cu., 16 N.W. 

2d 319, 218 Minn 411 
Va —Broaddus v Gresham, 26 S.E. 

2d 33. 181 Va. 725. 

Duty to pay 

Fact that trustee is under duty 
to imy money immediately and un¬ 
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conditionally to beneficiary, 8o as to 
authorize beneficiary to maintain ac¬ 
tion at law against trustee to enforce 
payment, does not change trustee’s 
relation to that of a “debtor.” — 
Broaddus v, Gresham, supra. 

25. La—'Breaux v. Breaux, 51 So.2d 
73, 218 La. 79'5. 

26 C.J. p 1087 note 4. 

With respect to wills 

(1) A "fidei commissum," with re¬ 
spect to wills, Is a species of trust, 
being a gift of property to a person 
accompanied by a request or direc¬ 
tion of donor that the recipient will 
transfer It to another who is not 
capable of taking under the will or 
gift, but must icceivo the thing be¬ 
queathed from the hands of the first 
legatee or donee.—In re Courtin, 81 
So. 457, 469, 144 La. 971. 

(2) If testamentary disposition 
conveys the property In trust to one 
person to be by him delivered to an¬ 
other, the disposition Is a "fidei com- 
mi.s.sum.’’—Succession of Hall, 76 So. 
802. 141 La. 860 

"Substitution" comporefi and dlstln- 
gnished 

A "subsULution” la a donation of 
proiierly to a donee, who holds title 
in possession for life, without power 
of alienation, the property to be 
transmitted at his death to a second 
donee originally designated by donor, 
while a "lidei commissum" Is created 
when property Is given to one for 
the benefit of another, to vest in the 
latter at a given time or upon a stat¬ 
ed condition.—Breaux v, Breaux, 61 
So 2d 73, 218 La 795—26 C.J. p 1086 
note 4 (c]. 

Held to constitute fidei coxnxniBBum 

La— Succession of Manthey, 106 So. 
289. 159 La. 743. 

Held not to constitute fidei cominis- 
Bum 

La---Sucec.ssio’.i of Maginnis, 104 So. 
7l’6. 1.'.8 La. 815—Steeg v. Leopold 
Well Bldg. & Imp. Co , 62 So 232, 
126 La. 101. 

26. Tex —Gortario v. Cantu, 7 Tex. 
35, 42 

25 C.J. p 1086 note 98. 
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TRUSTS §3 


§ 3. -Trustee 

The term ''trustee*' ae used In a technical or leoal 
sense means the person who takes and holds the legal 
title to trust property for the benefit of another, but per¬ 
sons occupying confidential relationships which are not 
trusts in the technical sense are frequently denominated 
trustees in a broad and loose use of the term. 

In a technical or legal sense a trustee has been 
variously defined as the person who takes and holds 
the legal title to the trust property for the benefit 
of another,27 one to whom another’s property is 
legally committed in trust;28 or a person holding 
the legal title to property, under an express or 
implied agreement to apply it, and the income aris¬ 
ing from it, to the use and for the benefit of an¬ 
other person, who is called the cestui que trust.29 
A trustee may also be defined as a person to whom 
property or funds have been committed in the be¬ 
lief or trust that he will hold and apply them for 
the benefit of those who are entitled according to an 
expressed intention either by the parties themselves 
or by the deed, will, settlement, or arrangement of 
another,2® also by extension, a person held account¬ 
able as if he were expressly a trustee at law.^i A 


fiduciary acting in his representative capacity is a 
different person for juridical purposes from the 
same person in his individual capacity.®^ 

Broader usage. As in the case of the term "trust” 
the word "trustee” is not, of legal necessity, of un¬ 
varying meaning and measure,®® and it is often 
used broadly and loosely,®^ and not in a strictly and 
technically accurate sense.®® In a broad sense 
a trustee is defined to be a person in whom some 
estate, interest, or power in or aifeeting property 
of any description is vested for the benefit of an¬ 
other.®® Persons occupying confidential relation¬ 
ships, which are not trusts in the technical sense, 
arc frequently denominated trustees in a broad and 
loose use of th;i tcrm.®7 

Oiher relationships and obligations distinguished. 
The term ‘‘trustee” in its strict and technical sense 
is not properly applicable to a person occupying the 
position merely of an agent, discussed in Agency § 
2 k, assignee, Assignments § 1 d, bailee. Bailments 
§ 1, commissioner charged with the expenditure of 
a fund for a particular purpose,®® committee of a 
luiiaiic,®® or custodian.'*® A ‘‘trustee” is also to be 


87. U.S. —OorpuB JniiB quoted In 

Central Life Assur. Soc. v. iiir- 
minghara, D.C.Iowa, 48 P.Supp 86.T, 
8C5, affirmed, CC.A.. 141 K.2d 116 
Iowa—Dillenbeok v. Pinnell, 96 N.W. 
860, 121 Iowa 201. 

Mo—CorpuB JnrlB cited in State ox 
rel. Lee v. Sartorlua, 130 S.W 2d 
C47. 649, 344 Mo 912, 

Sisnllar definitions 

(1) One to whom property is given 
In trust and In whom legal title vt'st.s 
U.S.—^Hopkins v. C. I. It, C.C.A 6, 

144 F.2d 683, 690, 158 A.L R. 

Ohio—Ulmer v. Fulton, 196 NU !)r>7, 
664, 129 Ohio St. 323, 97 A.L H 
1170. 

(2) A person in whom there i.s 
vested, for benefit of another, some 
estate. Interest, or power in or af¬ 
fecting property. 

Ohio.—Muth V. Maxton, Com.Pl., 119 
N13.2d 162, 166. 

Tenn.—Sternberger v. Glenn, 137 S. 
■W.2d 269, 271, 176 Tenn 644. 

(3) Other similar definitions. 

Neb.—Drainage Dlst, No, 1 of Lincoln 

County v. Klrkpatrick-Pettis Co., 
390 N.W. 682, 690, 140 Neb. 630. 

65 C.J. p 214 note 31 fa]. 

A real estate agent selected by an 
executor whose duties are to colb-ct | 
rentals and to secure a purchaser 
for property In an estate is not a 
tru.stee for the heirs —Farley v. Du- 
vi.s, 11G P.2d 263. 10 Wa8h.2d 62, 155 
ALR. 1302 

28. U.S —Corpus Juris quoted in 

Central Life Assur. Soc. v. Bir¬ 
mingham. DC.Iowa, 48 F.Supp. 863, 
866, affirmed, C.C.A., 141 F.2d 116. 


Ill.—KenmUI V. lleihort. 174 NE 558, 
342 111 164. 56S. 

MaH.s—Wellevlcy Oollege v Altoinev 
(Jeiieral, 49 N E 2d 220. 224. 313 
Mass 722 

Neb—Simon v. Simon, 6 N W 2d 140, 
142, 141 Neb 8.39 

29. U S —Corpus Juris quoted In 

Central Life Assur. Soc v. Bir¬ 
mingham. DC.Iowa, 48 FSupP. 8(13, 
8C.5, nfllrmed. O.C A.. 141 F.2d 116 
Nel>—State v. Exchange Bonk of 
Ogallala, 209 NW. 249, 262. 253, 
114 Nel* 664, 

SC—Neel Clark, 8 S.E2d 740, 742. 

193 SC. 412. 

30. U.S.—Pioneer Mining Co v. Ty- 
l,erg, C C.A.Ala.««ka. 215 F 601, 506, 
LHA1915B ^42. 

65 C.J p 214 note 34 
Trustees ore indifferent persons 
ttdiiiinl.stering properties lor iienefl- 
ciarie.s and exen-ibing admini.stra- 
tiv<* and qua.si JudieuU functions 
within prescril>ed limits—Meek V 
Republic Nat. Bank & Trust Co., D 
C Tex., 9 F.Supp. C.'Il, C5.3. modified 
on other grounds. C C A., Wallai e v 
Republic N."!! Bank & Trust Co of 
Dallas, 80 F2d 787, certior.ari denn d 
Crook V. Wallace. 66 S.Ct 952, 298 
US 683, 80 LBd 1403. 

31. U.S—I’joncer Mining Co .v. Ty- 
berg, Alaska, 215 F. 5ul, 606, L.R. 
A 1915B 442 

Duties Imposed 

Where duties of trustee are im¬ 
posed on person, he will be regarded 
as trustee rather than as cxeeulor — 
In re Baldwin's Will, 284 IS.T.S, 761, 
157 Mlsc. 638. 


32. NT—In re McCabe's Estate, 27 
NYS2d 127, 376 Miso. 286—In re 
Clark's Will, 3 N.Y.S.2d 364, 16C 
Mibc. 909. 

33. Conn—Balicook v. Hubbard, 16 
A. 791. 66 Conn. 284. 

34. Colo.—Burehlnell v. Koon, 46 p. 
932, 933, 8 Colo App 463. 

66 C.J. p 215 note 38. 

35. Pa—In re Miller's Estate, 19 
PaDnst. & Co. 141. 

66 C.J. p 216 note .‘19. 

38. Mich—Equitable Trust Co, v. 
Milton Realty Co., 249 N.W. 30. 31, 
25.3 Mich 673, 

65 C J. p 215 note 40. 

37. Del—In ro Goldstein, 85 A 2a 
.361. 7 Terry 4.70. 

Mo—.'^tate ex I el. L<‘u V. Sartorius, 
130 .SW.2d 547, 549, 344 Mo 912. 

66 C.J p 215 note 42. 

Every fiduciary in surroerate’s 
court, regardlo.ss of what he m.iy bo 
called, iB a "trustee," since he is a 
per.son to W'hom the management of 
I property of others is intrusted.—In 
re Epstein's Estate, 278 N.Y.S. 260, 
154 Misc, 77C. 

38. R I.—In re New Statohouse, 37 
A. 2. 4. 

65 C.J. p 215 note 47. 

39. N.Y —^People v. New York Tax, 
etc., Com'rs, 3 N E. 85, 100 N Y. 
215 

66 C.J. p 216 note 48. 

40. U.S.—Jack.son v, U. S., C.C.A Po., 
72 F.2d 764, 766. 

17 C.J. p 439 note 54 ta]. 
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distinguished from a debtor,executor, or adminis¬ 
trator, as discussed in Executors and Administra¬ 
tors § 3 b, factor^ Factors § 1, guardian. Guardian 
and Ward § 1, or holder of collateral security.'^- 
Further, a distinction may be drawn between a 
^'trustee’' and a mortgagee in possession,^3 surviv¬ 
ing partner, discussed in Partnership § 271 b, a 
wrongdoer who acquires property tortiously,''^ or 
other persons to whom the term has sometimes been 
loosely or in a popular sense applied.While 
“nominee” and “trustee” have been held to be 
synonymous in meaning,the terms have been dis¬ 
tinguished.^^ 

A trustee for bondholders has the characteristics 
of both depositary and ordinary trustee. 

Conventional trustee. A conventional trustee is 
a trustee appointed under a decrcc.^^ A conven¬ 
tional trustee is the special agent of the creator of 
the trust.^o 

Joint trustees. Joint trustees are two or more per¬ 
sons who are intru.sted with property for the ben¬ 
efit of one or more others.^^ 

Judicial trustee is an ofiicer of a chancery court. 

A testamentary or other conventional trustee is dis¬ 
tinguishable from a judicial trustee.53 


Naked or dry trustee is one who is a trustee of a 
naked or dry trust.^^ 

Quasi trustee, A quasi trustee is a person who 
reaps a benefit from a breach of trust, and so be¬ 
comes answerable as a trustee. 

Testamentary trustee. As defined by statute, the 
expression “testamentary trustee” includes every 
person, except an executor, an administrator with 
the will annexed, or a guardian who is designated 
by a will, or by any competent authority, to execute 
a trust created hy a will;&5 and it includes such an 
executor or administrator where he is acting in the 
execution of a trust created hy the will, which is 
separable from ins functions as executor or admin- 

istrator.57 

Trustee dc son tort. He, who of his own authority 
enters into the possession, or as-siunes the manage¬ 
ment of property which belongs beneficially to an¬ 
other, is a trustee de son tort.^^ 

Trustee ex malcfxcio. A trustee ex maleficio is 
a person who, being guilty of wrongful or fraudu¬ 
lent conduct, is held by equity to the duty and liabili¬ 
ty of a trustee, in relation to the subject matter, to 
jirevent him from profiting hy his own wrong. 


41. Tex.—Guardian Trust Co. v 
Studdort, Civ.App., 36 S.W.Ud 678, 
682 

G5 C.J. p 216 note 49. 

42 . U.S.—National Bank of Com- 
meree v. j\llcn, Colo., 90 F. 646, 662, 
33 (’C.A IG'J. 

66 C J p 21C note 64. 

43. Cal —Murdock v. Clarke, 24 B. 
272, 274, 3 Oal.Unrep.Cascs 205. 

C5 C.J. p 210 note 65. 

44 . NJ—llcnninger v. Heald, Ch.. 
30 A 80!), 811, 

66 C.J. p 21G note 57, 

45. VVis-—Merton v. O'Brien, 94 N. 
W 340, 117 Wis, 437, 442. 

46. US—Schuh Trading Co v. Co»n- 
iviissioni'r of Intt'rruil Itcvenue, C. 
C .V 7, 95 F 2d 404, 411. 

Cal—Cisco V. Van Lew, 141 l’.2d 433, 
438, GO Cal .\pp 2d 575 

47. U.S —B. F. Avery & Son.s Co. v 
Glenn, 1>.C Ky., 1C F.Supp. 614, 647, 
648 

48. US—Dunn ▼. Reading: Trust 
Co., ('C.Al’a., 121 F 2d 864. 

49. Md—Gilbert v. Kolb, 37 A. 423, 
85 Md. 627, 633. 

“Testamentary trust” distlngunshed 
Md ^—Gilbert v. Kolb, 37 A- 423, 86 
Md. 627, 633. 

50. Md. — Kramine v. Mewahaw, 128 
A. 468, 473, 1 47 Md. 636. 

61, Black B D. 


I 52. Md—Kramine v Mew.shaw, 128 
1 A 468, 472. 147 Md. 635. 
i 63. Md —^Kramme v. Mewshaw, su- 
j>ra. 

54. Ill—Kngle.stein V. Mlntz, 177 N. 
F 746, 751. 34 5 111 48. 

65 C J p 21(1 note 63. 

65. Black L D. 

55. N Y —Tn re Hawley, 10 N.E 362, 
104 N Y. 250, 263. 

C2 O J. ]' 825 note 71. 

Necessity of express trust 

In order to constitute a “testamen¬ 
tary tru.stee,” there inu.’sl be some r-x- 
press trii.st set UP in will, and mere¬ 
ly calling an executor or life ti-nant 
a trustee does not make him .sueh, 
sinee e\erv executor and life tenant 
in possession Is. m a greneral sense, 
a trustee; hut he is not a “tru.steo" 
in sense m which term is used in 
courls of equity and In statutes—In 
re Raplee's Will, 290 N.Y.S. 617, 160 
Misc. 615. 

57. N.T—-In re Valentine. 23 N.Y S 
289. 291, 1 Mise. 491, 1 BoW.Surr 
310. 

62 G J. p 826 note 72. 

58. W.Va—Morns v. Joseph, 1 W. 
Vu. 25G. 259. 91 Am.D. 386, 

65 C J. P 216 note 68. 

Other definitions 

A per.son may become a trustee by 
construction hy mterrneddling with, 
and uhsurning the management of 
trust property without authority, and 
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.mi<‘h pi'rson i.s a trustee de son tort " 
US—Be Korwiri v. First Nat. Bank 
of (^m ago. DCMll. 81 F Supp 918, 
aihrnied in part and rever.sed in 
part on other ground.s, OA, 179 
F,2d 347, certiuran denied I'ratt v. 
I>e Korwin, 70 S Ct 1025, 339 US 
9^2. 94 UEd 1 386, 70 S.Ct. 1026, 
two eases. 3.39 U H 1)82, 94 U 7<ld 
1386, B(> Korwin v. Fir.st Nat Bank 
of t'hieago, 70 S Ct 1028, 339 US 
982, 9 1 LUd 1386, and Koch v. Be 
Korwin. 70 .S Ct lOJ.S. if!') U.S !)82, 
94 L Fil. IT S \. North State 

Lumlier Corp , B C .S C , 54 F.Supp 
82.5. .atllrnu d. C.C A, North Stale 
r.uniber Corp. v. U. S., 141 p\2d 
1020 

III—l.awndah' Nat B.ank of <’hua- 
go V Ka.sjiar American State Bank, 
G N E 2d 670, 288 Ill App. 555. 

65 C J. p 216 note GS [a]. 

Held trustee de sou tort 
Ala—Mayii Corporation v. Smith, 199 
So. 549, 240 Ala. 371. 

Held not trustee de son tort 
r*a.—'Squirlock v. Uogan. Coni BL, 54 
Back.Jur. 237. 

59. Ala.—Alabama Water Co v. City 
of Anniston, 151 So. 457, 458, 227 
Ala. 579. 

Mo.—Luca.s V Central Mis.soun Trust 
Co., 166 S.W.2d 1053, 1056. 350 Mo. 
693. 

Similar definitions 

(1) Person who receives money or 
property from another by some 
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Trustee in invitum. One who acts without author¬ 
ity, or exceeds his authority, in some matter of fact 
or law, is a trustee in invitum.*»® 

Analogous civil and Spanish law terms. “Fidei- 
comisario,” in Spanish law, is a term sometimes 
used in a sense having a meaning similar to “trus- 
tcc.”6i “Fiduciario" means the one to whom prop¬ 
erty is intrusted by a testator for delivery to an- 
other.®2 Xhe word “fiduciarius” denotes a person 
who in the English law is called a “trustee. 

§ 4. - Trustor, Donor, Creator, or Found¬ 

er 

The person who establishes the trust is called the 
“donor," “creator," or “founder.” 


TRUSTS §§ 3-5 

The person who establishes the trust is called the 
“donor," “creator," or “founder, and is also 
sometimes called the “trustor"^^ or “settlor.'’*56 The 
person who furnishes the consideration for the 
creation of a trust is the “settlor” even though in 
form the trust is created by another.®'^ 

§ 5. - Cestui Que Trust or Beneficiary 

The term “cestui que trust" Is used to siflnify the 
beneficiary of an estate held in trust. 

The term “cestui que trust” is one which has been 
characterized as awkward*^^ and barbarous,and 
which is used to signify the beneficiary of an estate 


wrongrful act—In re Harr. 186 A. 
120, 323 Pa. 380. 

(2) Any one wrongfully po.s.scssed 
of on estate —Whitcomb v. Carpen¬ 
ter, 111 N.W. 826, 134 Iowa 227. 10 
LRA.,N.S., 928. 

(3) Other aimllar definitions—Lu¬ 
cas v. Central Mi.ssourl Trust Co, lf»G 
S.W2d 1053, 10.6C, 360 Mo. 693—66 C 
J. p 216 note 69 [a]. 

Persons held tmstees ex analeflclo 
U.S.—Flannery v. Planncry Polt Co. 
C.C.A.Pa.. 108 F.2d 631—Petroleum 
Royalties Co. of Oklalioma v. Hart¬ 
ford Accident & Indemnity Co , C C 
AOkl., 106 F2d 440, 124 A L R 1103 
—In re Franklin Saving- & Loan 
Co, D.C.Tonn., 34 F.Supp 685. 

Ala—Maya Corporation v. Snath, 199 
So. 549, 240 Ala .371. 

Ariz.—Eckert v. Miller, 111 P.2(l 60. 
64, 67 Ariz. 94. 

Ga—Ross V. Rambo, 23 SE.2d 687, 
195 Ga. 100—^Millers Nat Ins Co 
V. Ilatchor. 22 S.E.2d 99, 194 Ga 449 
—Cordova no v. State, 7 S F 2d 4,5, 
61 GaApp. ,690 

Ill—Campbell v. Alber.s, 39 N E 2d 
672, 313 IllApp. 152. 

Iowa—Iligbce v. Walsh, 294 N.W 
697. 607, 229 Iowa 408 
Mich—Gulf Refining Co v. Perry, 6 
N.W.2d 766, 757. 303 Mich. 487. 

Mo —Lucas V. Centr.al Missouri Tm.st 
Co., 162 S.W.2d 669, 676, 349 Mo 
637—Tobin v. Wood. 159 S.W 2d 
287, 290—Schneider v. Schneider, 
146 S.W.2d 684, 347 Mo. 102—El¬ 
liott V. Lan<Ii.9 Mach Co, 139 S. 
W 356, 236 Mo 64 6—Harrison V 
Craven, 87 SW. 962, 188 Mo. 590 
N Y —Fner v. J. W. Sale.s Corpora¬ 
tion. 25 N.YS.2d 576, 579, 680, 261 
App.Div. 388—La Vln v. La Vin, .39 
N.Y.S.2d 317, 323. 179 Misc 1000— 
Brown v. Brown, 31 N.Y.S. 650, 83 
Hun 160—Yeoman v. Townsheiid, 26 
N.Y.S. 606, 74 Hun 626—Brooklyn 
Packing- Co. v. ZaslofC, 18 N.Y.S.2d 
443. 

Okl—Collar v. Mills, 125 P.2d 197, 
190 Okl. 481. 

Or.—First Nat. Bank of Portland v. i 


Connolly. 138 P.2d 613, 172 Or. 434 
—Metzger v Guynup, 26.5 P. 420, 
125 Or 507—Parrish v, I'arrish, 64 
P 352, 33 Or. 486. 

Pa —Hamberg v Barsky, 50 A 2d 
345. 355 Pa 462—Rice v Jtradeii, 
89 A, 877, 880, 243 Pa. 141. 

Persons held not trustees ex male- 
flclo 

Ind—^Fidellty & Depo.sit Co. of Mary- 
l.'ind v. Citizen.s Stale Bank, Ind. 
App. 11 N.E.2d 52. 104 Ind App 
S32. 

Md —Grimes v. Grimes, 40 A.2d 68, 
184 Md 59. 

Ma.s.s—Eno v. Prime Mfg. Co., 60 N. 

E.2d 401, 314 Mas.s. 686. 

Mo—Howard County v P’.nyette 
Bank. 149 S W 2d 841, 347 Mo 982 
SC—.Ml V. Pnllaman, 20 S J6 2d 741, 
200 S.C. 279. 

60. Ala—^Houston v. Farris, 11 So, 

I 330. 93 Ala. 587, 689. 

SimUar deflnition 

‘‘Trustee in invitum." sometime.s 
called ex delicto or cx malefic lo, i.s 
one who, being guilty of wrongful 
or fraudulent cotKlu<-t, is held by 
e<juUy to duty and Imbility of trins- 
tee, m relation to subject matter, 

I to prevent him from profiting by his 
own wrong —John.ston v. Johtiston, 
y56 So.2d X.IS, 841, 256 Ala. 486—Ala- 
Jemia Water Co. v. City of Anniston, 
151 So. 457, 458, 227 Ala. 679. 

'•Trustee de son tort” synonymous 
Ala.—Houston v. Farris, 11 So. 330, 

I 331, 93 Ala. 587. 

Persons held trustees in Invitum 
Ala.—Loftin v. Smith. 36 So 2d 312, 
251 Ala. 202—^Winston v. Winston, 

4 So 2d 730, 242 Ala 45 
N.J.—Miske V. Haba>, 63 A.2d 883, 

1 N J 368, 

61. Bscriehe Dicciunano. 

62. K.scriche Diccionario. 

63. Kapalje & L. L. H. 

64. U.S.—Hopkin.s v. C. I, R , C.C.A. ' 
6, 144 F.2d 683, 690, 168 A.L.R. 
1301. 

Ohio.—^Ulmer v. Fulton, 195 N.E. 557, 
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564. 129 Ohio St. 323, 97 A.L.R. 
1170. 

Other deflnition 

The creator of a trust Is ordinarily 
the person who conveys his property 
to another for a third person, or to a 
charitable corporation, or who, with¬ 
out a conveyance, holds the property 
charged with a trust for another by 
virtue of a declaration of trust, or 
who has made a promise to another 
a.s tripstoe, and the transferee is not 
usually considered the creator of a 
tru.st—^Wellesley College v. Attorney 
General, 49 N.E 2d 220, 813 Mass. 
722. 

65. li s.-—Hopkin.s v, Commissioner 
of Tntornal Revenue, C.C.A.6, 144 
F 2d 683, 690 

Ohio —ITlnicr V, Fulton, 195 N.E 667, 
56 1, 1 29 Ohio St. 323, 97 A.L.R. 1170. 
65 C.J. p 21 7 note 73. 

66. IT.S.—Ilopkin.s v. C I. R., C.C.A. 
6, 144 F.2d 683, 690, 168 A.L.R. 
1301. 

Ohio—Ulmer v. Fulton, 195 N.E. 657, 
129 Ohio St. 323. 97 A.L.R. 1170. 

67. IJ S —Lehman v. Commls.sloner 
of Internal Revenue, C.C.A.2, 109 
F 2d 99, certiorari denied 60 S.Ct. 
1080. 310 U.S 637, 84 L.Ed. 3 406— 
BUtekman v. U. S., Ct.Cl., 48 F. 
SUPP 3(12 

N.Y.—Guaranty Trust Co. of N. T. 
i v New York Tru.st Co., 74 N.E 2d 
232, 297 N.Y. 45. 

Held not grantor 

Pt'r.son who pursuant to trust In- 
I denture paid premiums required to 
I prevent forfelturii of life policies 
: con.stituting corims of trust, was not 
grantor of proportion of trust equiv¬ 
alent to amount that premiums paid 
by him were to the total premiums 
paid.—In re Sabin’s Trust, 99 N.Y.S. 
2d 626. 

68. Ga.—Grubbs v. McGlawn, 89 Ga. 
672, 676. 

N.Y—Brown V, Brown. 31 N.YS. 660, 
83 Hun 160, affirmed 42 N.E. 643, 
146 N.Y. 385. 

69. N.Y.—Brown v. Brown, supra. 



89 C.J.S. 


§§ 5-6 TRUSTS 


held in trust one who has a right to a beneficial 
interest in and out of an estate, the legal title to 
which is vested in another as trustee^! The cestui 

que trust is also called the ‘'beneficiary”'^^ qj - “fide 

commissary.”’'^ 3 

Cestuis que trustent. Those for whose benefit 
others are seized of real or personal property.'^^ 

Analogous civil and Spanish law terms. The 
term “fidei-comisario,” in Spanish law, is frequently 
used in a sense as having a meaning similar to 
“cestui que trust” or “beneficiaryalso, 
“fidei-commissarius,” in the civil law, is a term cor¬ 
responding to “cestui que trust” or “beneficiary in 
American and English law a person who had 
a beneficial interest in the estate, which for a time 
was committed to the faith or trust of another.'^'^ 

§ 6. - Trust Estate or Trust Fund 

The terrn "trust estate” is used in different senses 
and may mean the estate of the trustee or the estate of 
the beneficiary or cestui que trust. 


The term "trust estate” is used in different sens¬ 
es,'^® and may mean the estate of the trustee,"^® or 
the estate of the beneficiary or cestui que trust.^O 
In this latter sense it has been described as a right 
in equity to take the rents and profits of lands 
whereof the legal estate is vested in some other 
person. 81 It is also defined to be the corpus of the 
property which is the subject of the trust.*^ 

A trust fund is a fund held by a trustee for the 
specific purposes of the trust,8® the words tending 
to indicate personal rather than real estate.®^ 

Trust property. The term “trust property” de¬ 
notes the interests heUl in trust and includes such 
interests as may be the subject of present transfer 
by outright gift, devise, bequest, or sale.*® 

Trust res. The property given in trust is called 
the subject matter or trust rcs.86 
Principal and residue. The “principal” of a trust 
is the corpus or mam body of the trust as distin¬ 
guished from income,8"^ whereas the “residue” is 


70. Ga—Grubbs v. Me(}lawn, 39 Ga 
672, 677. 

Similar deflnltloxui 

(1) “The p(‘rsi»n for vhose !>• iiofit 
^he trust is created “ 

Iowa —rnillenbeck v Pinncll. 91. K W. 

860. SM, 121 Iowa 201 
Ohio.—ITimer v. FuJton, 190 M R r>r.7. 
564. 129 Ohio St 323, 97 A R R 
1170. 

(2) Other similar definitions — 
Bornardsville Methodist Episcojial 
Churcli V. Heney, 90 A 38K, 3Mt, 85 
N J.Ecj. 271—65 CJ. p 217 note 78 [a] 
(2). 

71. Ala—Gindrat v. Montgomery 

Gas-Uipht Co , 2 S^o 327, 82 Ala. 
.SDO, 601. 60 Am H 7 69 

66 CJ I) 217 note 79 

72. Anz—T’lia-nix R. Co v. L.andi.*’, 
108 r. 247, 24S, 13 Ari7. KO relie.vrd 
112 V 844, 13 Anz. 279. athr im d 
.34 S.Ct, 179, 231 US 678. 68 R Ed 
377. 

0.6 C J p 217 note 80. 

Beueaclary defined 

(1) A per^.on havmp enjoAment of 
property of whieli a tiu.slee has lepral 
possession..—Eenzner v. Falk, 68 N. 
Y.S 2d 699, 703. 

(2) One Avho has the enjo>ment of 
or ultimate riyht to the propert> 
whereof the tnistee for duration of 

the trust hns the IcKal titli-Sehel- 

lontrayer v. 'Prude.sniens Nat Rank 
& Trust Co , 88 A 2d 773, 774, 370 I’a. 
601. 

(3) With respett to spendthrift 
tru-st, the person who is recipient of 
another’s bountv, or A\ho rc< elves 
benefit or advantayi', one for whose 
benefit trust is created.—-.st, Louis 


imion Trust Co v Bn.ssett. 85 RW 
2(1 669. 576. .337 Mo. C04, 101 A.L.R 
1266 

73. NY.—Brown v. Brown. 31 NY. 
S (.60, 83 Hun 160. nfilrmed 42 N.E. 
643, 116 N'.Y 385. 

65 C.J. P 217 note 81. 

74. N.J—Larkin v. WikofC. 72 A. 98. 

! 75 NJKq 462. 474. affirmed 78 

j A 1134, 77 N .1 Eri 589 and decree 

settled 79 A. 3 65, 75 N J Eq 4C2, 

[ rever.sed on other grounds 81 A. 
365, 79 N.J.Eii 209. 

75. Es( riche lUccionario. 

76. N Y —Brown v. Brov n, 31 N.T 
S 650. 83 TIun 160 

Tex—Gortano v Cantu, 7 TeX 35, 
4 2. 

25 C J. p 1087 note 2. 

77. But nil LD 

78. N J —(\>opcr V Cooper, 5 N.J. 
Eq 9, 12 

65 C.J, P 217 not* 81. 

Terms of descrlinion 

The locutions “trust” and “tru.st 
estate’’ ar»> nien ly convenient term.s 
of deserit»ti(>ti of a body of rights of 
parties iiittrest«d in an .aggrcgutnni 
of uHHels held bv trustee Who has 
ccrt.ain powers and duties with re¬ 
spect to them, iiuludlng the legal al¬ 
though not b< ncfi( lal title ther<do^— 
Tn re Alderdu-c's Will. 71 NY .s.2d 
81, reversed on other ground.s Emiin- 
grant Indus. Sax. Bank v New Ro- 
(helle Trust <\>. 75 N V S.2d 313, 

273 AppHix 62. affirmed 80 N E‘2d 
1.55. 297 N y 91)(;-—In re MeGintns’ 
Estate, 44 N\.S2d 932. ufUrnu'd 51 
N.YS2d 70S, 268 APP Eiv, 966 

79. N.J —trooper v. Cooper, 6 N.J 
Eq. 9, 12. 


80. N.J —Cooper v. Cooper, supra. 
65 C.J p 217 note 86. 

81. N Y —Farmer.<3’ Loan & Trust 
Co. V. Carroll, 6 Barb. 618, 643. 

65 C J. p 217 note 87. 

82. Black L.P. 

83. B1 ack L P. 

Benefit of class 

Any fund which h,\s been protect¬ 
ed bv a court for the benefit of a 
class IS ill a broad sense a "trust 
fund ”—Cintas v. American Car & 
Foundry Co , 32 A 2d 90. 92. 133 N.J. 
Eq 301, niodiffed on other grounds 
37 A 2d 205, 135 N.J.Eq, 305. 

A “trust fund’' eJtists where equi¬ 
table title of fund Is in owner and 
legal title in tru.stpe.—Hidalgo Coun- 
t.v Bank & Trust Co. v. Goodwin, Tex. 
CivApp. 137 R\V.2d 161, error dis¬ 
missed, judgment correct. 

Trust lund is not an entity, and the 
parties in real interest are the owners 
rt'.spectively of the Income and the 
remainder interests in the property. 
—In re Aldenlice’s Will, 71 N Y..S. 
2d 8 1. reversed on other grounds Em- 
rnigrant Indus. Rav, Bank v. New 
Rxhellp Trust Co. 75 N Y.S 2d 313. 
27.4 App Div. 62, affirmed 80 N E 2d 
455. 297 N.Y. 996. 

84. Masp—Baker v. Commissioner 

of Coi iHirations and Taxation, 148 
NE .596, 253 Mass 130. 

85. (^al —Gonsalves v. Hodgson, 237 
r 2d 656, 660. 38 Cat.2d 91. 

86. Obu>—I'lmor v. Fulton, 195 N. 
E 557, .564, 129 Ohio St. 323. 97 
ALR 1170. 

87. Cal —Security-First Nat. Bank 
of Lo.s Angeles v. Wellsiager, 198 
P.2d 700. 705, 706, 88 Cal App 2d 
210 . 


718 



89 C.J.S. 


TRUSTS §§ fr.9 


that which remains after a part is taken, separated, 
removed, or designated.*® 

§ 7 . - Gift in Trust 

A oftt In trust Is one which passes equitable title to 
the donee but withholds the legal title. 

A gift in trust is one which withholds the legal 
title from the donee although the equitable title 
passes.*® 

§ 8. Origin and History of Trusts 

The law of trusts has its origin in "uses" which were 
first introduced by the clergy for the purpose of evading 
the statutes of mortmain, and courts of equity continued 
to recognize and enforce such uses under the name of 
trusts after adoption of the statute of uses. 

It has been generally assumed that trusts owed 
their origin to the fidci commissa of the Roman 
law,®® which were supposed to have furnished the 
model or suggestion for the English uses, 91 but it 
has also been held that the law of trusts as known in 
England and America has no exact counterpart 
in the Roman Jaw and has none under the Spanish 
Iaw.®2 So under the civil law of sonic countries, 
the relation of trust, prevailing m the United States, 
is unknown.®* 

Uses, it seems, were first introduced by the clergy 
for the purpose of evading the statutes of mort¬ 
main.The system of uses was extended and ap¬ 
plied to a variety of other purjioses and transac¬ 
tions, and gave rise to many inconveniences, evils, 


and abuses, to remedy which the statute of uses 
was finally enacted, the general intent of which was 
to transfer the use into possession and make the 
cestui que use the complete owner at law as well as 
in equity.®* Under the construction subsequently 
put on this statute by the courts, there were, how¬ 
ever, several kinds of uses which were not within 
its application and therefore not executed by it,®® 
and these the courts of equity continued to recog¬ 
nize and enforce under the name of trusts;®^ so 
that a trust became practically what a use was be¬ 
fore the statute of uses,®* or a use not executed by 
the statute.®® In any event, a trust is regarded as 
a creature of equity.'^ 

§ 9. Nature, Elements, and Purpose of Trusts 
in General 

In its simplest elements a trust It a confidence re¬ 
posed in one person, called the trustee, for the benefit of 
another, called the cestui que trust, with respect to prop¬ 
erty held by the former for the benefit of the latter; 
and It is fundamentally essential to the existence of any 
trust that there be a trust res or subject matter and 
that there be a separation of the legal estate from the 
beneficial enjoyment. 

In its simplest elements a trust is a confidence re¬ 
posed in one person, called the trustee, for the 
benefit of another, called the cestui que trust, with 
respect to property held by the former for the ben¬ 
efit of the lattcr.2 It is one of several juridical de¬ 
vices whereby one person is enabled to deal with 
property for the benefit of another person,* that is, 
it is a device for making dispositions of property.^ 


88. Cal.—Security-First Nat, Bank 
of Los Angeles v. Welhslager, su¬ 
pra. 

89. Mo.—Cazallis v. Ingraham, 110 
A. 359, 360, 119 Me. 240. 

65 C J. p 217 note 92 

90. N.Y.—In re Coutts’ Will, 249 N 
Y.S. 788, 794, 140 Mi,sc. 93. 

65 C.J. p 219 note 13. 

91. N.Y —Farmers' Loan & Trust 
Co. V Carroll, 6 Barb. 613, 642. 

92. Philippine.—Roman Catholic 
Bishop of Jaro v. De la Pena. 26 
Philippine 144. 145. 

93. N.Y.—^Dolxschiner v. Levy, 39 
N,Y,S.2d 277, 179 Misc. 416 

94. N.Y.—Farmers’ Loan & Trust 
Co. V. Carroll, 6 Barb. 613, 64 2. 

95. Md—Ware v Richardson, 3 Md 
505, 547, 56 Am D 762. 

65 C J p 219 note 21 

Operation of statute of u.se.s and sim¬ 
ilar statutes generally see infra §§ 
176-178. 

96. N.Y.—Farmers' Loan & Trust 
Co V. Carroll, 6 Barb. 613, 643. 

66 C.J. p 219 note 22. 


97. Md—^Ware v. Richardson, 3 Md j 
505, 647, r>6 Am D. 762. 

N.Y,—Farmers’ Loan & Trust Co. V. 
Carroll, 6 Barb. 613, 643 

98. f>C-—Fuller v. Mis.sroon, 14 S.E. 
714, 35 S C. 314, 329. 

65 C.J. p 219 note 24 

99. Md —Ware v. Richard,son, 3 Md. 
505. 647. 66 Am D. 762. 

65 C J p 219 note 25. 

1, Ky.—Lindenbergcr V. Kentucky 
Title Trust Co, 110 S,W.2d 301, 270 
Ky. 679. 

Ohio.—^l*'uUon V. Gardiner, 186 N.E. 
724, 127 Ohio St. 77, 

2. Wash—State ex rcl. Wirt v. Su¬ 
perior Court for Spokane County, 
116 P.2d 762, 765. 10 Wash 2d 362. 

Wyo—Corpus Juris cited iu l>allas 
Pome Wyoming Oil Fields Co. v. 
Brooder, 97 P.2d 311, 318, 56 Wyo. 
109 

65 C J p 218 note 94. 

Elements and essentials of express 
trusts see Infra §5 22-29. 

Nature of: 

Constructive trusts see infra § 139, 
Resulting trusts see Infra § 98. 
Segregation of property 
Trusts usually are dependent on 
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posHo.ssion and use of property or 
money involved for benefit of the 
ecstul aue trust, and segregation of 
property or funds for that purpose.— 
Stoubor V. O’Keefe. D.C.N.J., 16 F. 
Supp. 97. 

Setting aside of thing or fund 

Word “trust" implies setting aside 
of a specified thing or fund, for ben¬ 
efit of an identified person, In hands 
of another who pos.sesses well-defined 
active powers and Is subject to estab¬ 
lish limitations in Its care and use.— 
In re Weinberg’s Estate, 196 N.Y.S. 7, 
162 Misc. 867, 

3. Del.—Wi.se v. Delaware Steeple- 
cha.se & Race Ass’n, 89 A.2d 212, 
28 Del.Ch. 161, affirmed 46 A.2d 
647. 28 Del.Ch. 532, 166 A.L.R. «30. 

Legal entity 

A trust once created Is a legal en¬ 
tity which becomes operative when 
adequately constructed.—In re Ihm- 
sen’s Estate, 3 N.Y.S.2d 125, 263 App. 
Div. 472—Pinckney v. City Bank 
Farmers Trust Co., 292 N.Y.S. 835, 
249 App.Div. 376. 

4. Va.—Collins v. Lyon, Inc., 24 S. 
E.2d 672. 181 Vo. 230. 
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The term implies the separate coexistence of two 
estates or interests, one equitable and one legal.® 
It is fundamentally essential to the existence of 
any trust that there be a trust res or subject matter® 
and that there be a separation of the legal estate 
from the beneficial enjoyment.’^ However, the ben¬ 


eficial interest may repose in persons standing in 
different relationships.® Indeed, it is frequently 
said that whenever the legal interest to property is 
in one person and the equitable in another,® or 
where there are rights, titles, and interests in prop¬ 
erty distinct ftrom the legal ownership, a trust 


6 . Minn.—Droege v. Brockmpyer, 7 
N.W.2d 638, 214 Minn. 182—Fir.st 
Trust Co. of St. Paul v. Northwest¬ 
ern Mut. Life Ins. Co., 283 N.W. 
236, 204 Minn. 244. 

Tenn.—Sternberger v. Glenn, 137 S. 

W2d 269, 175 Tcnn. 644. 

Utah.—Duche.sne County v. State Tax 
Commission, 140 P.2d 335, 104 Utah 
866 

65 C.J. p 218 note 95. 

B«i>axfktion. of Interesta 

An “express trust" lnvolve.s the 
separation of the legal and beneficial 
Interest in a thing or res, whereby 
the legal Interests In the trust res 
are held by a person, the tru,slce, for 
the benefit of another, the beneficiary, 
who ha.s an equitable interest in the 
res to receive whatever benefits he is 
entitled to therefrom by the terms 
of the trust.—Farmers State Bank of 
Fos.ston V. Sig Ellingson & Co.. 16 
N.W.2(3 319, 218 Minn. 411. 

A “trixat la real estate*' Implies a 
holding of the legal title by one for 
benefit of another, who holds equita¬ 
ble title.—State ex rel. Wirt v. Su¬ 
perior Court for Spokane County, 116 
P.2d 762, 10 Wash.2(i 362. 

6 . U.S.—Solomon v. Bo.schulte, C.A. 
Virgin Islands, 200 F 2d 482— 
Hackner v. Morgan, C C.A.N.Y., 130 
F.2d 300, certiorari denied Ea.stman 
V. Guaranty Trust Co. of New York, 
63 S.Ct. 266, 317 U.S. 691, 87 L.Ed. 
663, rehearing denied 63 S Ct 440, 
317 US. 713, 87 L.Ed. 668—Amen- 
can Surety Co. of New York v. 
Baldwin, CCA Ind., 90 F 2d 708— 
Edisto Nat. Bank of Orangtdiurg, 
S C.. V. Bryant, C.C.A.S.C., 72 F.2d 
917. 

Cal—Ballan v, Balian’s Market, 119 
P.2d 426, 48 Cal.App.2d 160—Ex 
parte Lamb, 216 P. 109, 61 Cal 
App. 321. 

Ill —Gurnett v. Mut\ial Life Ins. Co. 
of New York, 268 Ill.App. 618, af¬ 
firmed 191 NE. 260, 356 Ill. 612. 
Mont.—Fitzpatrick v, Stevenson, 67 
r.2d 310, 104 Mont. 439. 

N.J.—Pemberton Lumber & Mill- 
work Indu.'^tries, Inc. v. Maple 
Shade Development Co., 106 A 2d 
32, SI N.J Super. 155—Lubowicki 
V. Travelers Ins. Co., 8 A.2d 842, 
18 N.J.Mlsc. 19. 

N.Y.—Kahlmeyer v. Green-Wood 
Cemetery. 23 N.T.S 2d 17, 176 Misc 
187, modified on other grounds 27 
N.Y.S.2d 446, 261 App Div. 960, re¬ 
argument denied 27 N.Y.S.2d 1013, 
261 App.Div. 1075, motion denied 
37 N.E.2d 138, 286 N.Y. 696, af¬ 
firmed 40 N.E.2d 650, 287 N.Y, 787. 


Ohio—Fulton v. Gardiner, 186 N.E. 
724, 127 Ohio St. 77—Madget v. 
Madget, 87 N E.2d 918, 85 Ohio 

App. 18. 

Okl.—Brinkley v. Patton, 149 P.2d 
261, 194 Okl 244 

W Va.—^Inler-Ocean Casualty Co. v 
Lercony Smokeless Fuel Co., 17 
SE2d 61, 123 WVa. 641, 137 A.L. 
n 488 

Wyo —Corpus Juris cited ia Dallas 
Dome Wyoming Oil Field.s Co. v. 
Brooder, 97 I*.2d 311, 318, 65 Wyo. 
109. 

There must be aa. asset, whether 
It be land, a chattel, or cho.se in ac¬ 
tion, In order to have a trust of any 
kind, whether express, implied m 
fact, or impres.sed by law —Bradford 
V. ('hasp Nat Bank of Cily of New 
York, D.C.N Y., 24 F.Supp 28, af¬ 
firmed, CCA, Berger v. Chase Nat 
Bunk of City of New York, 105 F 2d 
1001, afTirmcd 60 S.Ct, 707, 309 U S 
632. 84 L.Ed. 990, rehearing denied 
60 set. KH5, 309 U.S. 698, 84 L Ed. 
1037, alllrmed Schram v. Cha.*^e Nat. 
Bank of City of New York, 60 S.Ct 
707, 309 U.S. 632, 84 L.Ed. 990. re¬ 
hearing denied 60 S.Ct 885. 309 US. 
698. 84 LEd 1037, affirmed Wardcll 
I V. Chase Nat Rank of Cily of New 
York, 60 set. 707, 309 S 632, 84 
L Ed 990. rehearing denied 60 S Ct. 
885. 309 U.S. 698. 84 L.Ed. 1037. af¬ 
firmed Young V. Chase Nat. Bank of 
City of New York, 60 S.Ct. 707, S09 
U.S. 632, 84 L Ed. 990, rehearing de¬ 
nied 60 set 885, 309 U.S. 698, 84 
Ij Ed, 1037, affirmed Feucht v. Cha.se 
Nat Bank of City of New York. 60 
S Ct, 708, 309 U S. 632. 84 L.Ed. 990, 

' rehearing denied 60 S.Ct. 886, 309 U S. 
698, 84 l,Ed. 1087. 

Power of court 

Wherever there Is a res with re¬ 
spect to a trust, the court may deal 
with it in enforcement of the trust — 
Gilbert v. Beach. DC., 42 F.Supp. 16S, 
afUrmed 133 F.2d 60, 77 U.S.App.D.C. 
117. 

railure to deliver title 

Wiiere escrow agreement contem¬ 
plated that monies deposited were to 
be delivered to vendor only when 
purchasers should receive title free 
and clear of encumbrances, and ven¬ 
dor never made delivery of such ti¬ 
tle, there was no res over which a 
j trust In favoir of vendor’s creditors 
, could be declared,—I’emberton Lum- 
iber & Millwork Industries, Inc. v. 
Maple Shade Development Co., IOC A. 
2d 32, 31 N.J Super. 155 


for Invalid Children. 64 A.2d 102, 
192 Md 251. 

Mmn.—Julian v. Northwestern Trust 
Co., 255 N.W. 622. 192 Minn 136 
Mont.—Ilames v. City of Poison, 215 
P 2d 9.50, 123 Mont. 409. 

Ohio—Hill V, Irons. 113 N.E 2d 243, 
160 Ohio St 21, 

Okl —Brinkley v. Patton, 149 P,2d 
261, 194 Okl. 244. 

Or.—Morse v. Paulson, 18C r.2d 394, 
182 Or. 111. 

Tex— Corpus Juris cited in Wheeler 
V Harnl.son, 99 S W^2d 885, 886. 128 
Tex 429—^Kniglit v. Tannehill 

Bro.s , Civ App., 140 SW.2d 552, er¬ 
ror dnsmissed, judgment correct— 
Corpus Juris cited lu Brinkman v. 
Tinkler, Civ.App, 117 S.W.2d 139, 
142, error refused 

Wash —State ex rel Wirt v. Superior 
<’ourt for Spokane <-ounty, 116 1’ 2d 
752. 10 Wash 2d 362. 

65 C J p 218 note 97 
Other Btatexueut of rule 

In order to create a voluntary 
tru.st, equitable title must pa.st. to 
cestui que trust while legal title as 
lran.sfcrred to a third per.son or i.s 
retained by seltlor to be held for pur- 
po.se of the trust—Webster v. St Pe¬ 
tersburg Federal Sav. & Loan Ass'n, 
20 So 2d 400. 155 Fbi. 412. 

Interest in beneficiaries 

A trust requiro.s that a beneficial 
interest in trust property Is alway.s 
In benefit laries—C. I. R. v. City Nut 
Bank & Trust Co.. C.CAIO. 112 F.2d 
771, certiorari denied 65 S Ct 118. 
323 U.S. 764, 89 LEd 612, rehearing 
denied 65 S Ct. 187, 323 U.S. 816, 89 
L.Ed. G49. 

Co-existence with life estate 

A tru.st estate or equitable interest 
and a life estate cannot exist in the 
same realty at the same time.-—In je 
Wernet's Estate, 22 N.E 2d 490, 61 
Ohio App. 304—Sehwan v. Meinert, 10 
N E 2d 951, 56 Ohio App. 336. 

8 . Pa— Love v. Clayton, 134 A. 422, 
287 Pa 205. 

65 C.J. p 218 note 98. 

9. Ill —Merchants Nat. Bank of 

Aurora v. Frazier, 67 N E 2d 611. 
617, 329 Ill.App. 191—Martin v 

Rockford Trust Co., 281 Ill.App 
441. 

65 C.J. p 218 note 99. 

10. Ill—Merchants Nat. Bank of 

Aurora v. Frazier, 67 N E.2d 611, 
617, 329 Ill.App. 191—Martin v 

Rockford Trust Co., 281 Ill.App 
441. 

1 66 C.J. p 218 note 1. 


7. Md.—Gray v. Harriet Lane Home 

720 



89 C.J.S. 


TRUSTS § 9 


is created in judicial intendment, to exist until these 
interests are completely reunited.^^ 

Although a trust is not considered a contractual 

relation^2 jt niay arise out of a contractus and it 

may arise by implication no less than by express 
words.'i^ So a trust relation may grow out of ex¬ 
press contract or result from facts and circumstanc¬ 
es independent of contract,or, as otherwise ex¬ 
pressed, a trust may arise by agreement or intention, 
or, without either, the circumstances may be such 
that a trust will arise by imi)hcation or operation of 
law.i® On the other hand, a trust can arise only 
from an agreement, express or implied, or by op¬ 
eration of law,^*^ and equity cannot create a trust 
where the parties did not intend to do so, and where 
none arose by ojieration of Iaw.^8 Express trusts 
and trusts implied from the language of the instru¬ 
ment must possess inherently the legal specifications 
w^hich will enable a court to decree its administra¬ 
tion in accordance with the wishes of the settlor, 
who alone has power to assent to it and to declare 
it.^® A trust cannot be upheld unless it is of such 
a nature that the beneficiary is ca]table of enforc¬ 
ing Its execution by a proceeding in chancery.-® 


The legal and equitable obligations of a fiduciary 
result from the real nature of the relationship be¬ 
tween the parties and not merely from the literal 
wording of their contract.®^ Trusts are always 
imperative and are obligatory on the conscience of 
the person intrusted ,22 they are made with strict 
reference to their faithful execution,23 and it has 
been said that the entire doctrine of trusts rests on 
the principle that equity regards that as done which 
should be donc.2* Since the primary object of a 
trust is to confine the powers of the beneficiary and 
to deprive him of any power to dispose of and man¬ 
age the trust,25 it has been the policy of the courts 
vigorously to protect trust estates and to resist any 
attempts to defeat the will of a testator or to allow 
improvident beneficiaries to obtain their e.states 
outright,26 especially where rights of infant re¬ 
maindermen arc involvcd,27 It has been said that 
a trust is usually created to preserve property intact 
and to earn income for the beneficiary,28 and ordi¬ 
narily the trustee is directed to administer the fund 
in order to substitute his supposedly superior judg¬ 
ment for that of the beiicficiary.26 


DiviMlou of ortftta 

A ‘'trust*' arises on division of es¬ 
tate into legal and equitable parts — 
Ilenshaw v. Texas Natural Jt« sour<‘es 
Foundation, CivApp, 212 S-W 2d 241, 
reversed on other grounds 216 S W 2d 
666. 147 Tex 436. 

11. N.T.—In re Coutts’ Will, 249 N. 
Y,S 788, 140 Misc. 93. 

la. Ohio,—^MoClain v. Cu.^’ter, 29 
Ohio Clr.Ct.. N.S.. 691. 

13. Ky.—-Ginn's Adm*x v. Ginn’s 
Adm'r, 32 S.W.2d 971. 236 Ky, 217 

VsBtea right 

A trust agreement between settlor 
and trustee Is a contract, and right 
of beneficiary to receive income in 
accordance with provisions of will or 
inter vivos trust Instrument is vest¬ 
ed right—Fidelity Union Trust Co 
v. Price, 87 A 2d 666, 18 N.J.Super. 
678, affirmed in part and reversed 
in part on other grounds 93 A.2d 
321. 11 N J. 90. 

14. Pa.—In re Cotton’s Estate, 6 Pa. 
Dist. 44, 19 Pa.Co. 247. 

15. U S.—John L Walker Co. V. 
Alden, DC.in, 6 F.Supp 262 
Status of trustee can Tt>e created 

from acts and words and from ex¬ 
press agreements—Tn re Grig‘<bv- 
Grunow, Inc., CC.A.Ill., 80 F 2d 478. 
reversed on other grounds Key v 
Paradise. 67 S.Ct. 124, 299 U.S. 119. 
81 Li.Ed 76. 

16. Iowa.—Sinclair v. Allender, 26 
N.W.2d 320, 238 Iowa 212. 

89 C.J,S.—46 


Tex—1 loot h Fiaherie.s Corn v Eard-; 
Icy, C 1 V.APP, 223 SW2d 872. 

17. Wis —l‘h Orth Co v. New Rich¬ 
mond Roller Mills Co., 287 N.W 
713, 232 Wis 491. 

18< Mo~Milgram v. Jiffy Equip¬ 
ment Co. 247 SW2a 668. 362 Mo 
1194, 30 ALR2d 926. 

19. E C —Dahlgren v. Dahlgrcn, 1 P. 
2d 756. 65 App.O.C. 52, certiorari 
denied 46 S Ct. 126, 266 US. 626, 
69 L. Ed. 476 

20. Md—Salem Church of United 
Urethren in Christ In Baltimore 
County v. Numsen, 59 A 2d 757, 191 
Md 43, 4 A.L.R2d 117. 

21. U S.—In re Chandler In.s. Agen¬ 
cy. D.C.Md, 92 F.Supp 878. 

22. N.C —Henderson v. We.<3tern Car¬ 
olina Power Co , 157 S.E. 425, 200 
NC 443. 80 A.UR 497. 

65 C.J p 218 note 7 
Honorary obligation insuficlent 
Trust cannot be created unless It is 
capable of being enforced against 
will of tru.stee, and mere honorary 
obligation which trustee may perform 
at his will does not create a trust, 
and legal representatives of donor 
may compel surrender of property 
sought to be charged with trust — 
.«leran v. Davis, 60 P.2d 662, 174 Okl. 
433. 

23. Tenn—Law Guarantee, etc., Co. 
V Jones, 68 S.W 219. 103 Tenn. 
246, 252. 


24. Ark—Adams v. Harrell, 292 8. 

W. 409. 17.3 Ark 123 
66 C.J P 218 note 9 

26. Ill— Corpus Juris cited la Kil¬ 
gore v State Hank of Colusa, 21 
NE2d 9. 11. 300 Ill App, 409. fif- 
firmed 25 N E 2d .'19, 372 III. 678 
Wash—State ex ret Wirt v. Superior 
Court for Sr>okHne County, 116 P.2d 
752. 10 Wash 2d 362. 

66 CJ p 21!) note 10. 

Power la trust 

Donation of power In trust Is pri¬ 
mal ily for purpo.se of adminKstering 
trust estate m behalf of infant bene¬ 
ficiaries, find hence partakc.s primari¬ 
ly of tc‘Htanientary trust.—In re Ken¬ 
nedy's Will, 03 N.Y.S.2d 499. 

26. N Y —In re Lensman’s Will, 243 
NY.'4. 120, 137 Misc. 77-~In re 
Il.'irnman’.s Estate. 208 N.Y.S. 672, 
124 Miac 320, affirmed 216 N.V.S. 
842. 217 App Div. 733. 

27. N Y —In re Hamman’s Estate, 
supra. 

28. Cal.—Day v. First Trust & Sav¬ 
ings Hank of I’asadena, 118 R.2d 
F>1. 47 Cal App 2d 470 

Ky—1‘eople’s State Bank & Trust 
Co. v. Wade, 106 S.W.2d 74, 269 Ky. 
89 

29. Cal—^Day v. First Trust & Sav¬ 
ings Hank of Pasadena, 118 r,2d 
51, 47 Cal.App 2d 470. 

Ky—People’s State Hank & Trust 
Co. V. Wade, 106 S.W.2d 74, 269 Ky. 
89. 
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§ 10. Kinds and Classes of Trusts in General 

Trusts, with respect to the manner of their creation, 
are divided primarily into two classes, express and im¬ 
plied; and implied trusts are subdivided into the two 
classes, resulting and constructive. 

Trusts with respect to the manner of their crea¬ 
tion are divided primarily into two classes, express 
and implied,or, as it is sometimes stated, trusts 
arc either express or they arise by operation of 
law,or are voluntary or involuntary, as discussed 
infra § 18. Express trusts are further classified into 
active, alive or operative trusts32 and passive, sim¬ 
ple, nominal or dry trusts and into executed or 
complete and executory or incomplete trusts, dis¬ 
cussed infra § 16. 

As ordinarily classified and defined implied trusts 
arc subdivided into the two classes, resulting" and 
constructive but by some authorities the term 
“implied trust” is used in a sense exclusive of these 
two classes,35 and by others the term is used inter¬ 
changeably with “resulting trust.^’3<* 


These different classifications have led to some 
variance and confusion with respect to terms,37 but 
in so far as the decision of particular cases is con¬ 
cerned it is of no practical importance what system 
of classification or subdivision is adopted.^® As a 
matter of administration, courts are not concerned 
with formal classifications of trust made by text 
writers for convenience in treating the subject, as 
long as emphasis is permitted to remain on the fac¬ 
tual situations out of which the trust arises or on 
which it may be declared.39 

§ 11. - Express Trusts 

Express trusts are those which are created by the 
direct and positive acts of the parties, by some writing, 
or deed, or will, or by words either expressly or Impliedly 
evincing an intention to create a trust. 

Express trusts arc those which are created by the 
direct and positive acts of the parties, by some writ¬ 
ing, or deed, or will,^9 or by words cither expressly 
or impliedly evincing an intention to create a 


30. Ark—Hunt v Hunt, Hi) S.W 2d 
930, 932, 202 Ark 130 

Ohio.—In rc BurnoB’ lOsLite, Com PI., 
108 N.B 2d 88, aflirmod, App , 108 
N K 2d 101. 

Okl.—Corptui Juris cited In Do Moss 
V. Rule. 162 r.2d 694, 699. 194 Okl 
440. 

Tox.—Miller v. Donald, Civ,App., 235 
S.W 2d 201, error rt'fu.sed no re¬ 
versible error—Blbert v. Waplea- 
Plattcr Co„ Civ.App., 150 S.W 2d 
146, error refused—Lang v. ,Sht‘ll 
Petroleum Corp., Civ App., 141 H 
W2d 667, afllrmed 169 S.W.2d 478, 
138 Tex 399 
65 C.J, p 220 note 27. 

Classes of tru.steos see supra § Z. 

31. N.Y.—Le Pevre v Reliable Paint 
Supply Co., 273 N.Y.S. 903. 162 
MI.mc. 694. 

R 1,—Broadway Bldg Co. v. Salafla, 
132 A. 627, 47 R I. 263, 46 A.L.R. 
847, 

All possible trusts, whetiier of real 
or porsonnl property, are separated 
into iho.Bc created by intentional act 
of some party, having dominion over 
propel ty, done with view to creating 
of trust.B, which are "express trusts," 
and tho.se created by operation of 
law. where n#'t9 of parties may have 
luid no intention or reference ex- 
iHtcin'c of trust, which are “implied" 
or "resulting” or "constructive 
trusts Scran v. DaviS, 60 P.2d 662, 
17 4 Okl. 4 33. 

32. Me.— Dixon v. Dixon, 124 A. 198, 
199, 123 Me 470. 

Active, ali\e, or operative trusts de¬ 
fined sec infra § 17. 

33. Me.— Ibxon v. Dixon, 124 A. 198, 
199, 123 Me. 470. 

Pa.Bsive tru.sts defined see infra § 
17. 


34. Ark.—Morten.scn v, Ballard, 188 
.SW2d 711). 209 Ark 1—Ripley v. 
Kelly. 183 SW.2d 793, 207 Ark. 
1011 . 

Ga —Lop gins v. Daves, 40 S E 2d 520, 
201 iin 02S 

Id.'ihu--Ktod V. Keator, 39 I’2d 926, 
55 Td.-iho 172 

III.—Peters v Meyer.s, 90 K E.2d 493, 
408 111 253—Murray v. Behrendt, 

70 N K 2d 431, 3 99 III 22 
:Md--Sines V. Shipe.B, 03 A 2d 748, 
192 Md. 139—Fa.smari v. 1‘uttash- 
nnk. 51 A 2d 664, 188 Md 105. 

N.Y.—Le Fevre v. Reliable Paint 
! Supply Co, 273 N.Y.S. 903, 162 

I Misc. 594 

Ohio —In re Barnes' Estate. Corn.Pl., 
108 N.E 2d 88, affirmed, App., 108 
N E 2d 101. 

Okl —-<Jorpu8 Juris cited In De Moss 
V Rule. 152 P.2d 694, 699, 194 Old. 
440. 

Pa—Corpus Juris cited in Cast v. 
Engel, 86 A 2d 403, 405, 369 Pa. 
137 

To\ —Miller V. Donald, Civ.App., 235 
S.W.2d 201. error refused no revers¬ 
ible error—Morrison v Farmer, 
Ci\.\i>p. 210 S W 2d 245. reversed 
on oth<r grounds 213 S.W.2d 813, 

147 Tex 122 

65 C.J p 220 note 30. 

Scope 

(1) Implied trusts Include con- 
stiuctivo trust.s, trusts ex maUTicio, 
and resulting liu.sls—Rijiley v. Kel¬ 
ly, 1S3 S.W 2d 793, 207 Ark 1011. 

(2) An "implu'd trust” includes a 
'‘resulting tru'^l"—Hunt v. Hunt, 149 
S.W.2d 930. 202 Ark 130. 

35. Kan —Corpus Juris quoted la 
AUliert V. Allbert, 83 P.2d 796, 798, 

148 Kan 527. 

65 C J. p 220 note 31. 
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36. Wash—Farrell v. Mentzer. 174 
P. 482, 4 83, 102 Wash. 629. 

65 C.J. p 220 note 32. 

Other Btatemeat of rule 
Trusts arhslng by implication or 
opi'ration of law are commonly called 
“jiTiplied trusts" or “resulting trusts’,” 
and sometimes "constructive trusts,” 
although, profierly speaking, a con¬ 
structive trust IS one ari-Bing from 
fraud either actual or constructive, or 
the essence of the trust is wrongdo¬ 
ing of .some kind—Sinclair v. Allen- 
der, 26 NW.2d 320, 238 Iowa 212. 

37. Mo—Ferguson v. Rubiruson, 167 
S.W. 447, 452. 258 Mo. 113. 

65 C J. p 220 note 33. 

38. Tenn.—Kaphan v. Toney, Ch., 68 
S.W. 909, 913 

65 C.J. p 220 note 34. 

39. N.C.—Atkinson ▼. Atkinson, 33 
S.E 2d 666. 225 N C. 120. 

40. Minn —Corpus Juris quoted lu 
American .Sur Co of N. Y. v Green- 
wald, 25 N W 2d 681, 685, 223 Mian. 
37—Corpus Juris quoted In Wertin 
V. Wertin, 13 N W 2d 749, 751, 217 
Minn 61, 161 A L.R 1302. 

Neb—Nelson v Seevers, 10 N.W.2d 
349, 361, 143 Neb. 622. 

Or—Corpus Juris cited in Platt v, 
Jones, 38 P.2d 703. 709, 149 Or 246, 
reheard 39 P 2d 955. 149 Or 246. 
Tex.—Miller v. Donald, Civ.App, 235 
S W.2d 201, 205, error refused no 
reversible error—Moi risen v 

Farmer, Civ.App, 210 S.W.2d 2 1.5. 
249, reversed on other ground.s 21.1 
,SW2d 813, 147 Tex. 122~-Eli)ert v. 
WapIc.B-Platter Co.. Civ.App, 156 
?;W2d 146. 150, error refused. 

65 C J p 220 note 39 
Testamentary tru.sts see the C.J.S. ti¬ 
tle Wills & 1004 et seq, also 69 C.J. 
p 692 note 50 et seq. 
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trust.^1 Express trusts are also sometimes called 
"direct, ''declared,or "conventional”^* trusts. 

A **power in trust'' involves a form of express 
fiduciary obligation similar to that of an express 

trust.^B 

Constructive and resulting trusts distingushed. 
An express trust is to be distinguished from a con¬ 
structive trust.*® They arc distinct concepts.*'^ A 
constructive trust differs from an express trust in 
much the same way as a quasi contractual obliga¬ 


tion differs from a contractual obligation.*® An 
express trust springs from the agreement of the 
parties, while a constructive trust arises from the 
construction of equity, in order to satisfy the de¬ 
mands of justice.*^ Also, a constructive trust, un¬ 
like an express trust, is remedial in charactcr.^'^ A 
constructive trust, unlike an express trust, is not a 
fiduciary relation, although the circumstances which 
give rise to a constructive trust may or may not 
involve a fiduciary relation.®* They are similar 


Similar deflnitiozui 

(1) Those which are created In ex¬ 

press terms either by a writing: or 
orally, not barred by statute of 
frauds.—De Mott v. National Hank of 
New Jersey, 179 A. 470. 472. 118 N.J. 
Eq. 39fi I 

(2) Those which arise from Intcn- i 
tion of trustor as shown by his dec¬ 
laration or declaration of trusti'c or 
by agreement of the parties—In re 
Barnes' Estate, Ohio Com.PI, 108 N. 
E2d 88. 99. aflirmed, App., 108 N.E 2<1 
101 . 

(3) Those which result from, and 
are based on. a contract winch in¬ 
volves the separation of legal and 
equitable title.—Lobban V. Wier- 
hau.ser, Tex.Civ.App,, 141 S ^V.2d 384, 
SSf), error refu.«ied. 

(4) Tho.se which are created bv the 
direct or express words of a grantor 
or settlor, or by the intentional act 
of the party having dominion over 
the property, done with a view to the 
creation of a trust—Sanford v. Van 
Pelt, 282 SW 1022. 1031, 314 Mo. 175 
—Gwin V. (Iwm. 219 S.W.2d 282. 285, 
240 Mo App 782. 

(5) b’ldueiary relationship with re¬ 
spect to property, subjecting holder 
thereof to equitable duty to deal with 
property for another’s bcnctit, and 
arising as re.sult of manifestation of 
intention to <'reate trust. 

U.S.—First Nat. Bank of Blooming- 
dale v. M-anufacturers Trust Co, 
DC.N.J., 2 F.R,D 126, 127. 

N C.—Sinclair v. Travis, 57 S E 2d 
394, 4 00, 231 N.C. 346—Wc.scott v. 
Fir.st & Citizens Nat Bank of Eliza¬ 
beth City, 40 S.E.2d 461, 4G2, 227 
N.C. 39 

Ohio—Norris v. Norris, App., 57 N. 
E.2d 264, 258, appeal dismissed 63 
N E 2d 647, 142 Ohio St. 034—Mos- 
kowitz v. Federman, 61 N.E.2d 48, 
52, 72 Ohio App. 149 

(6) Other similar definitions 
US.— Titcomb V. BilUng.s, Olcott & 

Co., DCN.Y., 104 FSupp. 168. 
Ark — Cox V. Wa.sson, CO S.\V.2d 566, 
568, 187 Ark. 452. 

Ga—Jones v. Jones, 26 S E 2d 602, 
605, 196 Ga. 492. 

Ill—Martin v. Rockford Trust Co, 
281 Ill.App. 441. 

Minn—American Sur. Co. of N. T, 

V. Greenwald, 25 N.W.2d 681, 685, 


223 Minn 37—In re Burton's Es¬ 
tate. 289 NW. 66. 206 Minn, 516 
N.C.—Teachey v. Gurley, 199 S.E. 83, 
86. 214 N C 288. 

Tex.—Lang v. Shell Petroleum Corp , 
Civ App., 141 S.VV2d 667, 672, af¬ 
firmed 169 S W2d 478, 138 Tex. 399 ; 
—First State Bank v. National 
Bunk of Commerce. Civ App., 99 
S.W 2d 406, 409, error refu.sed 
Wash—Tucker v. Brown, 92 P 2d 221, 
225, 199 W’ash 320. 

W.Va—Straton v. Aldridge, 6 S.E 2d 
222, 121 AV Va. 691. 

66 C.J. p 220 note 39 ta]-[e3. 

Direct and positive acts 

An express trust can arise only 
out of parties’ direct and positive 
acts, and can never be imfilied or 
ari.se by operation of law—Hunt v. 
Hunt. 349 S W 2d 930, 202 Ark 130 
Promise or agreement 

(1) Every expre.^s trust Involves, 
in some measure, a promise b.v trus¬ 
tee to do some act for grantor or 
some person named by him.—Elbert 
v. Waples-J’lal ter Co, Tex Oiv App , 
156 S AV 2d 146, error refused. 

(2) If there is an agreement of 
j parties that property shall be held 

in trust, an exfiress tru.st arise.s — 
L>avis V. IVarce, Tex.Civ.App, 205 
S.W 2a 653. 

41. Minn.— Corpus juris q.noted in 

American Surety of N Y. v 

Greenwald, 25 N W 2d 681. 685. 223 
Minn 37— Corpus Juris quoted in 
Wertin v AVertiii, 13 N.W 2d 749, 
751, 217 Mmn 51. 161 A L H. 1302. 
65 C J p 221 note 40. 

Distinguishing feature 

A tru.st cituted intentionally by 
settlor is an express or direct tru.st. 
as distinguished from tru.st created 
by operation of law—Hill v. Irons, 
109 N E 2d 699, 92 Oliio App 141, re- 
versfd on other ground.s 113 N E 2d 
243. ICO Ohio St. 21—Jlonier v. AVui- 
leiiu (.her, 101 N.E 2d 229, 89 Ohio 

App 255 

Consensual origin 

Express trusts are consensual in 
origin.—Brown v. New York 
In.s Co., IxC.Or,, 68 F Supp 252, af¬ 
firmed, C.C.A., 162 F.2d 246. 

42. Ohio—Homer v. Wullenweber, 
101 N E 2d 229. 89 Ohio APP- 255. 

65 C.J. p 221 note 41. 
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43. AV Va.—Currence v. Ward, 27 B 
E 329, 43 W.Va. 867, 369 

44. Md—^Keller V. Kunkel. 46 Md 
566, 669. 

45. N.Y—In re Brooklvn Trust Co, 
295 N.Y.S. 1007, 163 Misc. 117. 

Trust distinguished from: 

T’ower generally see Powers § 1. 
Power in trust see Powers } 6. 
Duty 

Power In trust places on grantee 
duty to execute trust in favor of some 
pensons other than hirnself, and Jn- 
I volves idea of trust as rnueh as trust 
estate does, and in execution there¬ 
of grantee may act in his own name. 
—In re Brooklyn Trust Co., supra. 

General power of appointment is 
not power in tru.st within statute 
provuling tliiit general power la in 
tru.st, where any penson or ela.ss of 
persons other than grantee of power 
is designated as entitled to pro<‘(>ed8 
or any portion thereof.—Chase Nat. 
Rank of Pi tv of New York v. Chicago 
Title Sc Trust Co, 284 N.Y R. 472, 24 6 
iVppDiv. 201, aillrmed 3 N.E.2d 206, 
271 N.Y. 602, reargument denied 3 
N E 2d 472, 271 N.Y. 659. 

46. U..S—Nel.son Development Co. v. 
Cdijo Oil Co., D.C.IIl., 46 F.Supp. 
93.3, 935. 

Sl>—In re Zech’s Estate, 6 N.W.2d 
432, 69 S D. 51—^In re r'arxm'rs 

Stall* Rank of Amherst, 289 N.W. 
76, 67 S.D. 51, 126 A.L.H 619. 

47. S.D—In re Farmers State Bank 
of Ainlier.st, supra. 

48. SD—In re Farmers State Bank 
of Airiheist, supra. 

49. NA"~IJoyd V, Phiilip.s, 71 N.Y. 
S 2d 10.3. 272 ApP Div 222 

\VA"a—Dye v. Dye, 3 9 S E 2d 98, 128 
W.Va 754. 

50. Cal —.Samp.Mon v. Bruder, 118 T‘ 
2d 28, 47 Cal App 2d 431, 

Remedial institution 

A "eonstruetive tru.st” I.s a remedial 
jn.stitution a.s di.stingul.sbed from 
.sulustantive, the latter bi'irig typical¬ 
ly exemplified by an ‘‘expre.ss trust ” 
—Kerbcr v. Rowe, 156 S.W.2d 925, 
348 Mo. 1125. 

51. S C —.Seanson v. Webb, 38 S.E, 
2d 654, 208 S.C. 453. 
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only in that in both one person holds title to property 
subject to an equitable duty to hold the property 
for, or to convey it to, another, and the latter has 
in each case some kind of an equitable interest in 

the property.2 

An express trust has also been distinguished 
from a resulting trust.^3 So it j^as been held that a 
resulting trust differs from an express trust in the 
manner of its creation and in the nature and extent 
of the duties of the trustee but it has also been 
held that these trusts differ only in the manner 
in which they are proved; when proved a resulting 
trust IS enforced in the same manner as an express 
trust.^s 

Implied trust distinguished. Express and implied 
trusts differ chiefly in that express trusts are cre¬ 
ated by the acts of the parties,^® while implied trusts 
are raised by ojicration of law,^"^ either to carry out 
a presumed intention of the parties or to satisfy 
the demands of justice or protect against fraud.^^ 

§ 12. - Implied Express Trusts or Incom¬ 

pletely Expressed Trusts 

The term “Implied trust” sometimes refers to a form 
of express trust arising from the construction of the 
language used by the trustor, and in this sense Is defined 


aa a trust that the courts imply from the words of ail 
instrument, where no express trust is declared. 

The term “implied trust” is sometimes used to 
designate a form of express trusts arising from the 
construction of the language used by the trustor.^® 
In this sense implied trusts are defined as trusts 
that the courts imply from the words of an instru¬ 
ment, where no express trust is declared, but such 
words are used that the court infers or implies that 
it was the purpose or intention of the parties to 
create a trust.^^ Such a trust may arise where 
precatory words in the document require interpreta¬ 
tion, but cannot arise where the express terms are 
unambiguous.®^ 

§13. - Implied Trusts 

Implied trusts are those which, without being ex¬ 
pressed, are deducible from the nature of the transaction 
as matters of intent, or which are superinduced on the 
transaction by operation of law as matters of equity, In¬ 
dependently of the particular intention of the parties. 

Implied trusts are usually defined as those which, 
without being expressed, are deducible from the 
nature of the transaction as matters of intent, or 
which arc superinduced on the transaction by op¬ 
eration of law as matters of equity, independently 
of the particular intention of the parties.®^ How- 


B.D—In re Farmers State Bank of 
Amhor-st. 289 N.W. 76, 67 S.D. 61, 
12C ALiR. 619 

B2. S.D.—In re Farmers State Bank 
of Amherst, supra. 

B3. Mo.—Kerbor v. Rowe, 156 S.W. 

2d 926, 348 Mo. 1126. 

66 C.J, p 223 note Cl [d]. 

of parties 

An express trust spring's from the 
agreement of the parties, and a re¬ 
sulting trust from Ihe cunstruetion 
of equity, in order to sali.st'y the <le- 
mand.s of juatioo —D 3 ^e v. Dye, 39 S. 
E 2d 98, 128 W.Va. 754. 

Implied Tby law 

Resulting trust, as distinguished 
from an expro.ss trust, is one im¬ 
plied by law from acts and conduct 
of p.nrties and facts and cnrcurn'^tunc- 
es which at tlie time exist and attend 
trailsficUon out of whieh it iiri.scs.— 
Little V. Metteo, 93 S.W.2d 1000, 338 
Mo. 1223. 

54. Tex —Elbert v. Waples-Rlatler 
Co.. Civ.App, 166 S.W.2d 146, 160. 
error refused. 

55. Cal —Scadden Flat Gold-Min. Co. 
Y. Scadden. 63 P. 440, 121 Cal. 33. 

56. Ark —Corpus Juris quoted la 

Hunt V. Hunt, 149 S.W.2d 930, 932, 
202 Ark. 130, 

Minn — Corpus Juris quoted la Amer¬ 
ican Sur. Co of N. Y. V. Grecn- 
wald, 26 N.W,2d 681, 686, 223 Mum. 
37. 


Tex.—^Mellette v. Hudstan Oil Corp., 
Civ.App., 243 S.W 2d 438, error re- 
fu.sod no reversible error. 

65 C.J. p 222 note 62. 

57. Ark.—Corpus Juris quoted la 
Hunt V. Hunt, 149 S.W.2d 930. 932. 
202 Ark. 130. 

Ill—Murray v. Behrendt, 76 N.E 2d 
431, 399 111. 22. 

Minn — Corpus Juris quoted la Amer¬ 
ican Sur. Co of N. Y. v Greonw'uld, 
26 NW.2d 681, 685. 223 Minn 37. 

Tex.—Mellette v Hudstan Oil <’orp., 
Civ.App., 243 S.AV'.2d 438, eiror re¬ 
fused no rcvensible error—Miller v. 
Donald, Civ.App., 235 S.W 2d 201, 
error refused no reversible error. 

65 C J. p 222 note 63. 

58. Ark —Corpus Juris quoted la 
Hunt V. Hunt. 149 S.W.2d 930. 932, 
202 Ark 130. 

Minn — Corpus Juris quoted la Amer¬ 
ican Sur. Co of N. Y. v. Greeiiwald, 
26 N.W.2d 681. 685, 223 Mmn. 37. 

66 C.J. p 222 note 64. 

59. Or.— Corpus Juris quoted la 
Platt V. Jones, 38 r.2d 703, 709, 
149 Or. 246 

III —Broadway Bldg Co. v. Salafla, 
132 A. 627, 628, 47 R 1. 263, 45 A.L. 
R. 847. 

Implied trusts as contradistinguished 
from express trusts see supra § 11. 

60. Or.—Corpus Juris quoted la 
Platt V. Jones, 38 P.2d 703, 709, 149 
Or. 246. 

66 C.J. p 221 note 46. 
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61. R.I.—Broadway Bldg. Co. v. Sal¬ 
afla, 132 A. 627, 47 R.I. 263, 45 A. 
L.R. 847. 

62. TJ.S.— Corpus Juris quoted la 

Reed v. Kellerman, DC.Pa, 40 F. 
Supp. 46, 60, motion dismissed 2 
F.RD 195. 

Ark.—Hunt v. Hunt, 149 S.W.2d 930, 
932, 202 Ark 130 

Kan— Corpus Juris quoted la Allbert 
V. Allbert, 83 P.2d 795. 798, 148 Kan. 
627. 

Pa— Corpus Juris quoted ia Peoples- 
I'lll.-burgh Tru.*?! Co. v. Saupp, 182 
A 376, 378, 320 Pa. 138, 103 A.L.R. 
844 

65 (’.J. p 221 note 48. 

Subdivi.^ion of Imjjltcd trusts Into 
constructive trusts and resulting 
trusts see supra § 10. 

Similar definitions 

(1) A trust inferred by law from 
the nature of the transaction or the 
conduct of the partle.s—Jones v. 
Jones, 26 S E 2d 602, 605. 196 Ga. 492 
—(15 C.J. p 221 note 48 la] (7). 

(2) One declared by party not di¬ 
rectly but only by implication — 
O’Keefe v Kijuilable Trust Co., C C. 
AN.J, 103 F.2cl 904, 908. 

(3) Other similar definitions. 

Ark.—Mortensen v. Ballard, 188 S.W. 

2d 749, 754, 209 Ark. 1. 

Tex.—Lang v. Shell Petroleum Corp., 
Civ.App., 141 S.W.2d 667, 671, 159 
S.W.2d 478, 138 Tex. 399--Ash- 

by V. Standard Pipe & Supply Co., 
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ever, some definitions disregard the element of in¬ 
tent and define these trusts to be such only as arise 
by operation of law.^s By some authorities the 
term “implied trusts” is used in a sense exclusive 
of resulting and constructive trusts to designate a 
form of express trusts, as discussed supra § 12. 

Synonytnous. “Trusts by implication of law,”®^ 
“trusts by operation of law,”65 “trusts arising or 
resulting by operation of law,”®6 and “involuntary 
trusts,”67 are all synonymous with “implied trusts.” 

§ 14. - Resulting Trusts 

A resulting trust is broadly defined as a trust which 
ia raised or created by the act or construction of law, but 
in its more restricted sense it is a trust raised by impli¬ 
cation of law and presumed always to have been contem¬ 
plated by the parties, the intention as to which is to be 
“found in the nature of their transaction, but not expressed 
In the deed or instrument of conveyance. 


Although the term “resulting trust” has been 
broadly defined as a trust which is raised or created 
by the act or construction of law,®® in its more 
restricted sense and contradistinguished from con¬ 
structive trusts a resulting trust has been defined to 
be one raised by implication of law and presumed 
always to have been contemplated by the parties, 
the intention as to which is to be found in the nature 
of their transaction, but not expressed in the deed 
or instrument of conveyance.®^ Such trusts are 
also called “presumptive” trusts,70 and are frequent¬ 
ly defined in terms of, or in connection with, the 
character of the transaction out of which they most 
frequently arise, namely, where one person pays 
the consideration for a purchase and the title is 
taken in the name of another,7i although they may 
result from other kinds of transactions, as discussed 


Civ.App., 66 S.W.2d 218, 222, error 
refused. 

€6 C.J. p 221 note 48 Ea], [b]. 

«3. Kan.— Corpus Juris quoted ia 
Allbert v. Allbert, 83 P.2d 795. 798, 
148 Kan. 527. 

-65 C-J. p 222 note 49. 

-Other deflai-tioaB 

(1) In general.—Old Ladies* Home 
Ass'n V, Grubbs’ Estate, 2 So.2d 593, 
694, 191 Miss. 260—66 C.J. p 222 note 
49 [a]. 

(2) Implied trusts are usually rais¬ 
ed or determined by operation of la-w 
or rules of equity for purpose of 
carrying out presumed Intention of 
parties or to protect against fraud. 
—Morrison v. Farmer, Tex,Civ.App,, 
210 S.W.2d 245, reversed on other 
grounds 213 S.W.2d 813, 147 Tex. 122. 

€4. N.D.—Amtson v. First Nat. 
Bank, 167 N.W. 760, 763, 39 N.D. 
408, L.R.A.1918F 1038. 

65. Ill.—^Murray v. Behrendt, 76 N. 

E.2d 431, 399 Ill. 23. 

N.Y.—De Pevre v, Keliable Paint 
Supply Co., 273 N.T.S. 903, 907, 162 
Misc. 694. 

N.D.—^Arntson v. First Nat. Bank, 
167 N.W. 760, 763, 39 N.I>. 408, L, 
R.A.1918P 1038. 

€6. N.D.—Arntson v. First Nat. 
Bank, supra. 

67. Ill.—^Murray v. Behrendt, 76 N.E. 
2d 431, 399 Ill. 22. 

68. Neb.— Corpus juris quoted lu 
Holbein v. Holbein, 30 N,W.2d 899, 
905, 149 Neb. 281— Corpus Juris 
quoted itt Beetz v. Olson, 20 N.W. 
2d 687, 688, 146 Neb. 621. 

-Wasbu-^orpus Juris quoted iu Mous- 
er V. O'Sullivan, 166 P.2d 665, 666, 
22 Wash.2d 543. 

65 C. J. p 222 note 59. 

Corpus Juris text has heait cited 
in cases holding that a resulting trust 


was established under particular cir- 
cumstances. I 

Md.—Krauch v. Kiauch, 20 A. 2d 719, 
720, 179 Md. 423.' 

Mo.—Carr r. CarroU, 178 S.W.2d 435, 
437. 

Tex.—Brown v. O’Meara, CIv.App., 
206 S.W.2d 122, 126. 

Other defluitlous 

Ohio.—Steiner v. Pecycz, 60 N.E.2d 
617, 621, 72 Ohio App. 18. 

Tex.—^Brown v. Warfield, Civ.App., 
234 S.'W.2d 264, 267, error refused. 
65 C.J. p 222 note 59 [a], 

Besultiiig trust held species of im¬ 
plied trust 

Tex.—^Miller v. l>onald, Civ.App., 225 
S.W.2d 201, error refused no re¬ 
versible error—^Brown v. Warfield, 
Civ.App.. 234 S.W.2d 264, error re¬ 
fused—^Elbert T. Waples-PIatter 
Co., Civ.App., 166 S.W.2d 146, error 
refused. 

69. Ala.—Corpus Juris dted in 
Leonard v. Duncan, 16 So.2d 879, 
881, 245 Ala 320. 

Kan.—Corpus Juris quoted in. Herd 
V. Chambers, 149 P.2d 683, 693, 168 
Kan. 614—Corpus Juris quoted in 
Allbert v. Allbert, 83 P.2d 795, 798, 

148 Kan. 527. 

Neb.—Corpus Juris quoted la Hol¬ 
bein v. Holbein, 30 N.W.2d 899, 90S, 

149 Neb. 281—Corpus Juris quoted 
I ia Reetz v. Olson, 20 N.W.2d 687, 

! 688, 146 Neb. 621. 

N.D.—Corpus Juris quoted la Bed¬ 
ding V. Herman, 35 N.W.2d 561, 562, 
76 N.D. 324. 

Wash.—Corpus Juris quoted lu Mous- 
er V. O’Sullivan, 166 P.2d 655, 656, 
22 Wasb.2d 643. 

65 C.J. p 223 note 61, 

Other defiaitioas 
(1) In general. 

Del.—Greenly v. Greenly, 49 A.2d 126, 
129, 29 DeLCh. 297. 

N.M.—Browne v. Sieg, 234 P.2d 1046, 
1048, 66 N.M. 447. 
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Tex.—Mills V. Gray. 210 S.W.2d 986, 
987, 147 Tex. 33. 

65 C.J. p 223 note 61 Ea], [b]. 

(2) One which the court of equity 
declares to exist where the legal es¬ 
tate is transferred or acquired by 
one under facts and circumstances 
which indicate that the beneficial in¬ 
terest IS not Intended to be enjoyed 
by the legal title holder.—In re 
Barnes’ Estate, Ohio Com.Pl., 108 N. 
E.2d 88, 100, affirmed, App., 108 N. 
E.2d 101. 

(3) One which arises where the 
legal estate in property is disposed 
of, conveyed, or transferred, but the 
Intent appears or is inferred from 
the terms of the disposition, or from 
the accompanying facts that the ben¬ 
eficial interest is not to go with the 
legal title, or to be enjoyed by the 
holder thereof.—McGill v. McGill, 

I 113 P.2d 826, 827, 189 Okl. 3—Crane v. 

I Owens, 69 P.2d 664, 657, 180 Okl. 452 
—McClellan v. Smith, 68 P.2d 875, 
877, 180 Okl. 348. 

W.Va.—^Belmont Iron Works v. 

Boyle, 198 S.B, 627, 531, 120 W.Va 
339. 

65 C.J. p 223 note 61 [a] (1). 

7a Neb.—Corpus Juris quoted in 
Holbein v. Holbein, 30 N.W.2d 899, 
906, 149 Neb. 281—Corpus Juris 
quoted in Reetz v. Olson, 20 N.W. 
2a 687, 688, 146 Neb. 621. 

Wash.—Corpus Juris quoted in Mous- 
er V. O’Sullivan. 156 P.2d 655, 656, 
22 Wash.2d 543. 

65 C.J. p 223 note 62. 

71. Neb.—Corpus Juris quoted In 
Holbein v. Holbein, 30 N.W. 2d 899, 
906, 149 Neb, 281—Corpus Juris 
quoted in Reetz v. Olson, 20 N.W. 
2d 687, 688, 146 Neb. 621. 

Wash.—Corpus Juris quoted in Mous- 
er V. O’Sullivan, 156 P.2d 655, 656, 
22 Wash.2d 643. 

66 C.J. p 223 note 63. ■ 



89 C.J.S. 


§§ 14-15 TRUSTS 


infra § 98. It has been held that a resulting trust 
is not a “trust” strictly speaking, but equity imposes 
a trust relationship because morality, justice, con¬ 
science, and fair dealing demand that the relation 

be established.'^2 

Constructive trust distinguished. Resulting and 
constructive trusts, while frequently confused, arc 
clearly distinguishable.'^^ A resulting trust is a 
status that automatically arises by operation of 
law out of certain circumstances, while a construc¬ 
tive trust is a remedy that equity applies in order 
to prevent injustice or in order to do justice.In 
the case of a resulting trust there is always the ele¬ 
ment, although it is an implied one, of an intention 
to create a trust,by reason of which, although it 
is by no means an express trust, it approaches more 
nearly thereto.’^® Constructive trusts on the other 
hand have none of the elements of an express 
trust,but arise entirely by operation of law with¬ 
out reference to any actual or supposed intention 
of creating a trust, and often directly contrary to 
such intention, for the purpose of working out 


right and justice or frustrating fraud.*^® Construc¬ 
tive trusts embrace a much larger class of cases 
than resulting trusts, 

§15. - Constructive Trusts 

The term "constructive trust" Is broadly defined as 
a trust raised by construction of law, or arising by op¬ 
eration of law, as distinguished from an express trust; 
but in a more restricted sense and contradistinguished 
from a resulting trust, it Is defined as a trust not cre¬ 
ated by any words, either expressly or impliedly evincing 
a direct intention to create a trust, but by the construe* 
tion of equity m order to satisfy the demands of Justice. 

Wliile the term “constructive trust” has been 
broadly defined as a trust raised by construction of 
law, or arising by operation of law, as distinguished 
from an express trust,in a more restricted sense 
and contradistinguished from a resulting trust it 
has been variously defined as a trust not created 
by any words, either expressly or impliedly evinc¬ 
ing a direct intention to create a trust, hut by the 
construction of equity in order to satisfy the de¬ 
mands of justice one not arising by agreement 


77. Ala —Robinson v. Plercp. supra. 
—In re Farmers State Bank of 
Amhor.st. i:S9 N W. 76, 80, 67 S.D 
61, 126 A L. 11. 619 


Wash—Carkonen v. Alberts, 83 P.2d 
899, 901, 196 Wash 675, 135 A.L. 
R. 209. 

66 C.J. p 223 note 66 [a]. 


Definitions of such character 

Wash.—Creasrnan v. Boyle, 196 P,2<3 
836, 840, 31 Wash 2d 346 
66 O.J. p 223 note 63 la]. 

72. N,C.—Teaohoy v (Jurlov, 199 S, 
E 83, 214 N O 288. 

73. U.S.-—I>olnfr V. Rilev. C\AFla, 
176 F.2d 449, 4 69—Nelson Devolop- 
mont Co. V Ohio Oil Co., D C III , 
4.6 FSupp, 933, 936. 

Del- Greenly v Greenly, 49 A.2d 126. 
29 Pel.Ch. 297 

Mo—Kerbcr v. Rowe, 166 f?.W.2d 926, 
927. 348 ilo. 1125 

Pn—A B Dick (’'o v Third Nat 
Bank, 17 Pa Dist. & Co 649 
Tex— Corpus Juris cited in Sohio 
IN'trob-um Co V. .lurek, Civ App., 
218 .S W 2d 294. 297. 

66 C J. p 225 note 80 

74- IT s. —Doinj? V. Riley, C.A Fla., 
176 F 2d 449. 

75. Mo—Korbor v. Rowe, 166 S W.2d 
926, 348 Mo. 1125. 

Tex—Sohio I’otrolcum Co. v. Jurek, 
Cjv App., 248 S.W 2d 294. 

Wash.—Carkonen v. Albert.^, 83 P.2d 
899. 196 Wash. 676, 136 A.L R. 209. 

Presumed intention 

llesultinR: trusts, arise on the pre¬ 
sumed intention of the parlies, while 
constructs e trusts, arc independent 
of any such Intention and are forced 
on the conscience of the party by op¬ 
eration of law.—.Sines v. Shlpe.s, 63 
A.2d 748, 192 Md. 139—Fasman v. 
Pottashnick, 61 A 2d G64. 188 Md 105. 

76. Ala. — Robinson v. Pierce, 24 So 
984. 118 Ala 273, 301, 72 Am S R 
160, 45 L.R.A. 66. 


78. N J —Moses v. Moses, 63 A.2d 
806. 140 N.JEq. 676, 173 A.L.R. 
27.3 

Okl—Tie MOS.S v. Rule. 162 P 2d 691. 
191 Okl. 440. 

Pa—t'openhaver Duncan, Com 

Pi., 61 York I.eK.Rec 106 
Tex—Sohio Petruleum Co v. .Turek. 
Civ App., 248 .<=; W 2d 294 

79. S.D.—Farmers’, etc, Bank v. 
Kimball Milling Co.. 47 N W. 402, 
1 SD 388. 394, 36 Am S.R 739 

80. Ill.—Corpus Juris cited In 

Compton V. Compton, 111 K,E.2d 
109, 113. 414 Ill. 149. 

Mieh—Corpus Juris quoted in Union 
Guardian Tru.st Co. v. Emery, 290 
N W 841, 846. 292 Mich. 394—Cor¬ 
pus Juris quoted in Stepiienson v 
Golden. 276 N.W. 849, 869. 279 Mich. 
710 

Okl—Corpus Juris cited in Jones v. 
Jones, 148 l’.2d 989. 991, 194 Okl. 
228. 

65 C J. p 223 note 66. 

Similar definitions 

U S.—Nelson Development Co. v. Ohio 
Oil Co.. DC 111., 45 F.Supp. 933, 
936. 

Ind.—Ballard v. Drake’s Estate, 6 
N.E Jd 671. 674, 103 Ind App. 143, 
followed in D.xle v. Drake's Estate, 
6 NE2d 676. 103 Ind.App. 706 and 
5 NE2d 676, 103 Ind.App 142 
Pa.—A. B Dick Co v. Third Nat 
Bank, 17 PaDist Co. 549, 560. 
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81. Ga— Corpus Juris quoted in 

Wages V. Wages, 42 S.E 2d 481, 486. 
202 Ga. 165— Corpus Juris quoted in 
Mitchell V. Mitchell, 40 S E 2d 738, 
739, 201 Ga. 621— Corpus Juris 

quoted In Harris v. Rowe, 36 S 
E 2d 787, 792, 200 Ga. 265— Corpus 
Juris quoted In Murray County v. 
Pickering, 26 S.E.2d 287, 292, 196 
Ga. 208. 

Ky.—Long V. Reiss, 160 S.W.2d 668, 
676, 290 Ky. 198—Motley's Adm’rs 
V. Tabor, 271 S.W. 1064, 208 Ky. 
702. 

Mich — Corpus Juris quoted in Potter 
V Lindsav, CO N.W.2d 133, 137, 337 
Mich. 404— Corpus Juris quoted in 
Union Guardian Trust Co. v. Em¬ 
ery, 290 N.W. 841, 846, 292 Mich. 
394— Corpus Juris quoted In Steph¬ 
enson v. Golden. 276 N.W. 849, 8'69. 
279 Mich. 710. 

N.C.— Corpus Juris quoted in Speight 
v Branch Ranking & Trust Co., 
183 SE. 734, 736, 209 N.C. 663. 

Pa — Corpus Juris quoted in Pox v. 
Fox, 189 A. 768, 761, 126 Pa.Super. 
641. 

Tenn —Fehn v. Schlickling, 176 S.W. 

2d 37, 40, 26 Tenn.App. 608. 

65 C J. p 223 note 68. 

R<Triiin.r definitions 

(1) A trust that is impressed on 
property without regard to Intention 
of any one in order that the owner 
may be held to account as trustee 
and that the property may be fol¬ 
lowed in the hands of third persons 
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or intention, but by operation of law or one that • character, by fraud or otherwise, gains some ad- 
ariscs when a person clothed with some fiduciary ] vantage to himself.8® As otherwise expressed, a 


who are not Innocent purchasers.-— 
lOoing: V. Riley. C.A.FIa., 176 F.2d 449, 
458. 

(2) A trust raised by equity for 
purpose of circumventing fraud 
whore parties do not intend to cre¬ 
ate trust relation—Dotson v. Dotson, 
209 S.W2d S52, 853, 307 Ky. 106. 

(3) A Action of equity, devised to 
the end that equitable remedies avail¬ 
able against conventional Tiduciary 
may bo available under the same 
name and processes because througli 
fraud or any other means, ex male- 
flcio, defendant has procured a val- 
uaiile advantage of another which In 
equity he ought not to retain. 

U S —-Nelson Development Co. v. 
Ohio Oil Co.. D.C Ill., 45 F.Supp. 
98:1. GST) ' 

N.Y—Stephens v lOvan.s, 7.5 N.Y.S. 
2d 909. 911. 1 90 Muse. 922. 

(4) A method oi formula Used by 
equity court to eftVet restitution or 
rectify situation where one .seelviiig 
aid of equity ha.s boon wrongfully 
deprived of, or lost, -some title, right, 
equity, interest, exixe'tnncy, or beiu'- 
flt in property aa result of Violation 
of contldenoe or faith reposed in an¬ 
other or Jattor’s fraudulent act or 
«onduc't —Suhre v. Buach, 123 S.W. 
2d 8, 15. 343 Mo. 679. 

(5> The formula through which 
the cona< icnce of equity finds expres- 
.sion when property has been acquired 
in such circumstances that holder of 
legal title may not in good coriseicmc 
retain beneficial interest —Mna.s v. 
Weitzman, 77 N.Y.S 2d 300, 191 Mi.se 
348, affirmed 80 N.Y..S.2d 729, 274 
App Dlv. 765 —.Stcpheli.s v, Uvarns, 75 
N.yS2d 909, 911, 190 Misc 922. 

(C) Other similar definitions 
U.S.—New Mexico I^otash & t'hem- 
ical Co. V. Independent Potash <t 
Chemical Co., C.C.A.N M , 115 F 2d 
544, .547. 

Ariz—Eckert v. Miller, 111 D 2d 60, 
57 Ariz. 94. 

Ohio—Steiner v. Fec.vcz, 50 N.E 2d 
G17. 621, 72 Ohio App 18, 

Dr—Fouchek v Janicek, 225 r.2d 
7S.3, 7XS. 190 Or. 2.51 
Tex—Elbert V 'VVaples-Platter Co, 
Civ.A pp, 156 S W 2d 116, error re¬ 
fused, 

■Wa-sh.—In re I’otorson’.s Estate, 3 23 
I’.2d 733, 751, 12 Wash.2d 686— 
Carkonen v. Alberts, 83 P 2d S99, 
901. 196 Wash 676. 135 A L.R 209 
—Nicolai V. Desilets, 55 P.2d 604, 
605. 185 Wash. 436. 

65 C.J. p 223 note C8 [a], [b]. 

AS deflaad la Bestatemeut of 
Trusts a “constructive trust” Is a re¬ 
lationship with respect to property 
subjecting person by whom title Is 
held to an equitable duty to convey 
the property to another on ground 


that his acquisition or retention of 
the property is wrongful and that lie 
would be unjustly enriched if per¬ 
mitted to retain the property. 

Neb—Vielehr v. Malone, 63 N.W 2d 
497. 502. 158 Neb. 436—Wiskocil v. 
Kliment, 50 N.W 2d 786, T9l. 155 
Neb 103—Jenkins v Jenkins, 36 
N.W.2d C37. G43. 151 Neb. 113— j 
Smith V. Kinsey, 28 N W 2d 588, 
692, 14.S Neb. 786—Watkins v. 

Walts, 28 N W.2d 206, 211, 148 Neb. 
643—In re Scott's Estate. 20 N W. 
2d 799, 802. 148 Neb 182—Box v. 
Box, 21 N.W.2d 868, 873, 146 Neb. 
826—^Kozina v J. B. Watkin.s Lum¬ 
ber Co, 20 N.W.2d 606, 609, 346 
Neb. 694—Tuttle v W>man, 18 N 
W.2d 744, 748. 146 Neb. 146—O'.Shca 
v. O’Shea, 11 N.W.2d 540, 649. 143 
Neb 813—Nel.son v. Seovers, 10 
N.W 2(1 349, 352, 14.3 Neb 622— 
Fisher v. Keeler, 7 N W 2d 659, 
662. 142 Neb 728—Wilcox v. Wil¬ 
cox. 293 N.W. 378, 379, 138 Neb. 
510 

Pa—City of Philadelphia v. Hcincl 
Motors, 16 A 2d 761. 76.5. 142 Pa 
Super 493—Moore v, Moore, (.'oni. 
PJ., 35 Berks Co. 269, 67 Yoik Leg. 
Ree. 141. 

[ Tex.—Talley v Howsley, 176 S \\'.2d 
168, 160, 142 Tex. 81. 

“Constructive trusts” include all 
tho.se in.stances in which a tru<4t l^i 
raised by the doctrine of equity for 
the purpo.se of working out ju'^fi<e 
in the most effleient manner, where 
there Is no intention of the parties to 
create a relation, and in most cases 
contrary to the intention of the one 
holding the legal title, and where 
there Ks no express or implied, writ¬ 
ten or verlial, declaration of the trust. 
—Wofford v. Jackson, 111 S.W.2d 5-12, 
544, 194 Ark. 1049—65 C J. p 223 note 
68 [ej. 

82. Mich—Corpus Juris quoted In 

Union Guardian Tru d Co v Em¬ 
ery, 290 N.-VV. 841, 846, 292 Mich 
391—Corpus Juris quoted in Ste¬ 
phenson V Golden, 27G N.W. 849 
859, 279 Mich. 710. 

Tex—Mills V. Gray, 210 S.W.2d 9S5. 
987, 3 47 Tex 33—Mellette v. Hiul- 
slan Oil Corp., Civ.App. 2 13 S M 2d 
438, 4 14, error refused no revers¬ 
ible error, 

65 C.J. r» 224 note 69. 

Similar definitions 

Or.—Hughe.s v. Ilelzer, 185 P.2d 537, 
544, 182 Or. 205, 

65 C.J. p 224 note 69 [aj. 

A quasi contractual obligation and 
a constructive trust closely rcscmlile 
each other, the chief diftorencc being 
that plaintiff in bringing an action 
to enforce a contractual obligation 
seeks to obtain a judgment impos¬ 
ing a merely personal liability on 
defendant to pay a sum of money, 
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whereas in a suit to enforce a con¬ 
structive trust plaintiff seck.s to re¬ 
cover specific property-—^In re Farm¬ 
ers State Bank of Amherst, 289 N.W, 
76, 67 S.D, 51, 126 A.L R. 619, 

83. U.S—Corpus Juris cited in 

Strates v, Dimotsls, C.C.A Tex., 110 
F.2d 374, 376, certiorari denied (il 
S Ct. 24. 811 U.S. 6GG, 85 L Ed 
4 27. 

Mich.—Corpus Juris quoted in Union 
Guardian Trust Co. v. Emery, 290 
N.W. 843. 846. 292 Mich 391— 

Corpus Juris quoted in Steplien- 
I .son v. Golden, 276 N.W. 849, 859, 
279 Mich. 710. 

65 C J. p '224 note 70. 

Similar definitions 

(1) In general. 

Ga—-Hancock v. Hancock, 54 S.E.2d 
3S5, 389. 205 Ga 684. 

Mo—‘Beach v. Beach, 207 S.W 2d 
481. 486. 

(2) One arbsing from fraud either 
actual or constructive, or the e.s- 
sence of the trust is wrongdoing of 
.some kind—Sinclair v. Allcnder, 26 
NW.2d 32(1. 325. 238 Iowa 212. 

(3) A trust which courts of equi¬ 
ty declare to exist as a means of 
pr<‘vcn1ion or correction of fraud or 
i>re\cntion of unju.st enrichment,— 
In re Barnes’ Estate, Ohio Com.Pl., 
1(18 N.E 2d 88, 100, afilrtned, App., 
1(18 N.E.2d 101. 

(4) A trust raised by equity in 
rcsiie<‘t of property which has been 
acquired l>y fraud or if originally 
ci< quired without fraud, should not 
in equity be retained by holder tliere- 
of. 

U S.—Hartford Acc, & Indcm. Co. v 
I’ctroleum Royaltle.s Co. of Olcla- 
homa, DC.OJtl., '24 F.Supp. 759, 7G2, 
modified on other ground.s, C.C.A., 
Petroleum Rovaltio.H Co. of Okla¬ 
homa v. Hartford Accident & In¬ 
demnity Co„ lOG JC2cl 4 4 0, 124 A. 
L.R. 1403, certiorari denied 60 S. 
Ct. 384, 308 U.S. 626, 84 L Ed. 622. 
Ga.—^Brown v. Brown, 75 S.E.2d 13, 
17, 2o9 G.a. 620—^Hancock v. Han¬ 
cock, 54 ,S.E.2d 385, 390, 205 Ga 
684—Wugc,s v. Wages, 42 S.E.2d 
4 81. 48(i. 202 Ga. 155—Mitchell v 
Mitchell, 40 .S.E2d '738, 739, 201 
Ga. 621—Ibttman v. Pittman, 26 
S.E 2d 764, 770, 196 Ga. 397—Mur¬ 
ray County V. Pickering, 26 S E 2d 
287, 292. 196 Ga. 208—Grant v. 

Bari, 14 S.E.2d 860, 192 Ga 153— 
(I’Ncal V. O’Neal, 168 S.E, 262, 
264, 176 Ga. 418. 

Me—Sacre v. Sacre, 55 A 2d '692, 
GOO, 143 Me. 80, 173 A.L It 1261. 
Okl.—Jackson v. Jack.son, 167 P.2d 
61, 62, 196 Okl. 680—Rcn.‘g.ar v. 
Pruning, 123 P.2d 086, Gh7, 190 Okl 
340. 

65 C.J. p 224 note 70 laj (1). 
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§ 15 TRUSTS 

constructive trust is a device used by chancery to 
compel one who unfairly holds money or property 
to convey it to another to which it justly belongs,*^ 
a remedial device by which the holder of legal title 
is held to be a trustee for the benefit of another who 
in good conscience is entitled to the beneficial inter¬ 
est,*® or a remedy to redress a wrong or to prevent 
unjust enrichment, usually arising out of circum¬ 


stances evidencing either fraud, accident, mistake, 
duress, or undue influence.®® By some of the au¬ 
thorities constructive trusts arc defined to be trusts 
that arise from some equitable principle independent 
of the existence of fraud.*'^ 

Constructive trusts are also called trusts ex 
maleficio,*® and trusts ex delicto.*® In still other 


(6) One ImpojiPd by law bc< au.«»e of 
proven fraud, duress or undue In- 
lluonoe exercised by the party charK- 
ed.—Urown v. Now Tork Life Ins. 
t'o, D.t’.Or, 58 F.Supp 252, 254, af¬ 
firmed. CC.A„ 162 P.2d 246 

(6) A trust which is not expressed 
hut Is Imposed on a person hv a 
court of equity on ground of puVillc 
policy so as to prevent him from 
holdinp for his own benefit and ad¬ 
vantage that which he has gamed 
l>y rea.son of a fiduciary relution.ship 
subsisting: between him and those 
for whoso benefit It is his duty to a«‘t 
—Hull V. Fitz-Oerald. Civ App., 22'2 
RWid 9.1, 99. affirmed 2.T7 S W 2d 
250, 1.50 Tex. 39—C'awthon v. Co<’h- 
ell. Tex., Civ App . 121 S.W.2d 414, 
417, error di.smlased. 

Bab.clasclflcation> 

(1) Conslructive trusts are divided 

into two general cla.sHca, one being 
where actual fraud is considered as 
equitable ground for ral.snig the trust 
and the other whore there is a con¬ 
fidential relationship, and subsequent 
abuse of confidence reposed is sufll- j 
dent to establish such tru.st—Brem¬ 
er V, Bremer, 104 N.E.2d 299, 411 I 
Ill. 464—^.Rtophenaon v. Kulichek, 101 | 
N E.2d 642, 410 Ill. 139—Hldgeiy v. 
Central Pipe Line Co., 97 N.E.2d 817, 
409 Ill. 46—Peters v, Meyers. 96 N. | 
E 2d 493, 408 Ill. 253—Kestcr v. 

Cnlly, 91 N.E2d 419, 405 III. 425— 
Brod V Brod, 61 NE.2d 676, 390 111. 
312—Rtcinmetz v, Kern, 32 N E 2d 
T51. 376 Ill. G16—Skidmore v. John¬ 
son. 79 N.E.2d 762, 334 Ill.App. 347. 

(2) Con.structive trusts may be di¬ 
vided into three classes, namely, 
trusts that arise from actual fraud, 
trusts that arise from constructive 
fraud, and tru.sts that arise from 
some equitable principle independ¬ 
ent of exi-stenee of any fraud—Long 
V. Hu.semun, 47 A.2d 76, 186 Md. 495 

Declaration of a constructive trust 
is a form of equitable remedy used 
for purpose of reaching property ac¬ 
quired or held wrongfully, not a des¬ 
ignation of the wrong which puls 
It in a special category for purpose 
of statute of limitations.—^Iteynolds 
V. Whltin Mach. Works, C.C.A.N,C., 
167 P.2d 78, 87. 

84L U.S.—Grand Trunk Western R. 
Co. V. Chicago & Western Indi¬ 
ana R. Co., C.C.A.I11.. 131 F2d 21.5. 
219—^U. S. v. Bennett, l).C.Wash, 
67 F.Supp. 670, 679. 


IH.—Allen v. Borlin, 84 N.E.2d 675, 
678, 336 III App. 460—^People ex 
rel. Nelson v. Central Mfg. Dist 
Bank. 28 N.E 2d 164, 156, 306 Ill 
App. 15. 

Iowa—(>ntje.s v. MacNider. 6 NW.2d 
860, 867. 232 Iowa .562. 

Mo —Lu( as V. Central Missouri Trust 
Co, 166 SW.2d lO.'i.'l. 1056. 3'50 Mo 
593—Kerber v. Rowe, 166 S.W.2d 
925, 927. 348 Mo. 1125. 

Tenn—Akers v Cillentine, 231 S.W. 

2d 369, 371. 191 Tenn. 36. 

Bimilar definitions 

(1) A device employed by equity 
to prevent a penson from retaining 
property to which he is not in good 
conscience entitled.—Cecil v. Dol¬ 
lar. Civ App., 218 S.W.2d 446. 447, 
rcvcr.scd on other grounds '218 S 
W.2d 448, 147 Tex. 641. 

<2) A device used by chancery to 
compel one unfairly holding property 
Interest to convey It to owner there- 
j of, to effect restitution, or to rectify 
•situation where person has been 
wrongfully deprived of or lost some 
title, right, equity, interest, expect¬ 
ancy or benefit in property because of 
another's violation of confidence or 
fraudulent conduct —Wler v. Kan¬ 
sas City, 204 ,S.W.2d 268, 270. 356 
Mo 882—Gwin V. Gwin, 219 S.W.2d 
282, 285, 240 Mo App. 782. 

(3) An equitable device to prevent 
fraud or unjust enrichment—Grub- 
man V. American General Corpora- | 
lion, '23 A.2d 678, 6h0, 130 N.J Eq 
607. 

(4) A remedy through which equi¬ 

ty avoids unjust enrichment.—In re 
Zech’s Estate, 6 N.W 2d 432, 434, 

69 S D. 61. 

(.5) A mode by which courts of^ 
equity woik out equity and prevent 
or circumvent fraud and overreach¬ 
ing 

Mias-—Pitthford v. Howard, 45 So.2d 
142, 147, 208 Mi.ss 567. 

Neb—Nel'^on v Reevers, 10 N.W 2d 
3i9, 351, 143 Neb. 622. 

(6) The formula through w'hfch the 
conscience of equity finds expression, 
and converts holder of legal title into 
a trustee when property has been ac¬ 
quired In such circumstances that he 
may not in good conscience retain the 
beneficial interest. 

U.S—Liken v. Rhaffer, C.C.A.Iowa, 
141 F2d 877, certiorari denied Shaf¬ 
fer V. Wilson, 65 S.Ct. 90, 323 U.S. 
766. 89 L.Ed. 603. 
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N.T.—Beatty v. Guggenheim Explor¬ 
ation Co., 122 NE. 378. 380, 225 N. 
Y. 380 

N.C.—^Atkinson V. Atkinson, 33 S.E.'2d 
666, 671, 225 N.C. 120. 

Ta—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761. 766, 142 Po. 
Super. 493 

Wa.sh.—In re Peterson’s Estate, 123 
P2d 733, 751, 12 Waah,2d 686. 

85. Minn—Wilcox v. Nelson, 35 N. 

W2d 741, 744, 227 Minn. 545— 

I^arkin v. McCabe, 299 N.W. 649, 
211 Minn. 11. 

86. Pa—Metzger v. Cniikshank. 67 
A.2d 703. 705, 162 I’a Super. 280. 

87. NJ—Rafford v. Barber, 70 A* 
371, 37.7, 74 N.J.Eq. 352. 

65 C J. p 224 note 71. 

88. Ala—Knowles v. Canant, 61 Sa 
2d 35.5, 357, 266 Ala. 331. 

Ariz—Eckert v. Miller, 111 P.2d 60, 
67 Anz. 94. 

Ark.—Ripley v. Kelly. 183 S.W.2d 793, 
207 Ark. 1011. 

Ga—C’ordovano v. State, 7 S E 2d 46, 
61 CJa App. 690. 

Idaho — Corpus Juris cited In Reid 
V. Keator, 39 P.2d 920, 932, 6'5 Idaho 
172. 

Mich— Corpus Juris quoted la Un¬ 
ion Guardian Trust Co. v. Emery, 
290 N.W. 841, 846, '292 Miih. 394— 
Corpus Juris quoted la .Rtejihensnn 
V. Golden, 276 N.W. 849, 859. 279 
Mich. 710. 

Mo— Corpus Juris quoted ia Lucas 
V. Central Missouri Trust Co, 166 
SW2d 1053, 1056, 350 Mo. 593— 
Ornck V. Heberer, App., 124 S.W. 
2d 664. 

OKI — Corpus Juris oited ia Locke v. 
Jones, 116 r.2d 97'5, 976, 189 Okl. 
373. 

S.C,—Groono v. Browm, 19 SE.2d 114, 
199 RC 218. 

Tex,—McEean v. Hargrove, Com.App , 
162 S W 2d 954, 139 Tex. 286—Col¬ 
lins V. Griffith, Civ.App., 125 SW. 
2d 419. 

Wash.—Carkonen v. Alberts, 83 r.2d 
899, 196 Wash. 676, 136 A.L.K. 209. 
65 C.J. p 225 note 73. 

89. Ala—^Knowles v. Canant, 61 So. 
2d 355. 357, 255 Ala. 331. 

Ariz.—^Eckert v. Miller, 111 P.2d 60. 
57 Anz. 94, 

Idaho— Corpus Juris cited in Reid v. 
Keator, 39 P.2d 926, 932, 55 Idaho 
172 

Mich.— Corpus Juris quoted la Union 
Guardian Trust Co. v. Emery, 290 
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instances they have been called trusts in invitum,90 
or involuntary trusts, It has been held that a con¬ 
structive trust is not a “trust” strictly speaking^, but 
equity imposes a trust relation because morality, 
justice, conscience, and fair dealing demand that 
the relation be established 92 The forms and varie¬ 
ties of constructive trusts are said to be practically 
without limit, as discussed infra § 139. 

Trust cx malcficio. One growing out of fraud, 
misdoing, or tort 93 These trusts are sometimes 
termed ex delicto®^ or trusts in invitum.95 

§ 16. — Executed and Executory, or Com¬ 
plete and Incomplete Trusts 

An executed trust is one in which the limitations and 
trusts are fully and perfectly declared, while an executory 
trust is one In which the limitations are Imperfectly de¬ 
clared, and the donor’s intention Is expressed In such 


general terms that aomething not fully declared U re¬ 
quired to be done, In order to complete and perfect the 
trust, and give it effect. 

Trusts arc classified as executed and execiitor)r,9® 
and the distinction hctwceii the two classes has been 
long recognized,9" although it is not always easy of 
application 9S In one sense of the word all trusts 
may be said to be executory,99 because there is al¬ 
ways something to be clone,^ but this is not the 
sense in which the terms “executed” and “execu¬ 
tory” arc properly used with respect to trusts ;2 nor 
has the classification any reference to the effect 
of the statute of iises.3 An executed trust is one 
in which the limitations and trusts are fully and 
perfectly declared.^ An executory trust is one in 
which the limitations arc imperfectly declared, and 
the donor's intention is expressed in such general 
terms that something not fully declared is required 


N.W. 841. 846, 292 Mieh. .194—Cor¬ 
pus Juris qnotsA in Stephenson v 
Golden, 276 N.W, 849, 869, '279 
Mich 710. 

Mo— Corpus juris gnoted In T^ueas 
V. Central Missouri Trust Co.. 166 
SW,2d 1053, 1066, 360 Mo. 693 
S C —Greene v. Brown, 19 S.E.2d 114, 
199 S.O. 218. 

Wash—'Carkonen v. Alberts. 83 P.2d 
899. 196 Wash. B7>5. 135 A.L.n. 209. 
66 C J. p 225 note 74. 

90. Ark.—Wofford v Jaekson, 111 
S.W2d 642. C44. 194 Ark 1049. 

Mleh — Corpus Juris quoted la TTn-1 
Ion Guardian Trust Co v. Emory, 
290 NW. 841, 846, 292 Mich. 304— 
Corpus Juris quoted la Stephenson 

V. Golden, 276 N.W. 849, S.OO, 27.0 
Mich. 710. 

Mo — Corpus Juris quoted la Lue.OH v. 
Centr.al Missouri Trust Co, 160 S. 

W. 2d 1053, 1056, 350 Mo. 693. 

65 C.J. p 225 note 78. 

91. US—Nelson DcvplopUK'nt Co 
V. Ohio Oil Co., D.C.IJI., 45 F tiupp 
933, 934. 

Mich — Corpus Juris quoted la Union 
Guardian Trust Co. v, Emery, 290 
NW. 841, 846, 292 Mich. 394— 

Corpus Juris quoted la .Stephenson 
V, Golden, 276 N.W. 849, 8'69, 279 
Mich 710. 

Mo. — Corpus Juris quoted la Lucas 
V. Central Missouri Trust Co., 106 
SW.2d 1053, 1056, 2.50 Mo. 593. 

66 C.J. p 225 note 76. 

92. N.C.—Teachey v. Gurley, 199 S. 
E. 83, 214 N C 288. 

Creation of equity 

A constructive tru.st is not in Its 
true son&e a trust at nil but purel> 
a creation of equity designed to pro¬ 
vide a remedy for prevention of un¬ 
just enrichment where person hold¬ 
ing property is under duty to con¬ 
vey it to another to whom it justly 
belongs.—^Ivnox v. Knox, 25 N.W.2d 
225, 222 Minn. 477. 


93. Mo.— Corpus Juris quoted la 

Lucas V. Central MI.sH.'iurl Trust 
Co.. 166 S.W.2d 105.3, 1056. 350 Mo 
59.3. 

NC—Tiefkowltz V. Silver, 109 SE. 66, 
1S2 NC 339, 347, 23 A.L R. 1491. 
Other deflaltioas 
(1) In general 

III.—Union Nat. Bank of Chicago v 
Goetz. .35 IlKApp 396 
Mo—Thierry v. Thierry. 249 S.W 
946, 9'54. 298 Mo 2.')—William R 
Compton Co. v. Farmers' Trust 
Co of Grant City. 279 S.W. 746. 
748. 220 Mo App. lOKl 
65 C.7. p 225 note 77 [a] 

(2) A trust ex maleflcio Is a con¬ 
st ru<tive trust arising out of some 
fraud, mi.sconduet. or breach of faith 
on part of persons to be charged as 
trustee.'?, which renders it an equita¬ 
ble ne<’e.M.sity that a trust should be 
implied 

Mull—Union Guardian Tru.st Co. v 
Emeiy. 290 N.W. 841, 846, 292 

Mull 394 

Tex—Ch.anow.sky v. Priedman, Civ 
App, 108 S.W 2d 762, 751, error dis- 
tiii.s.sed. 

(3) A trust ex maleflcio occurs 
when a person acquires legal title to 
property by me.ins of intentionally 
false and fr.'iudulent verbal prom¬ 
ise to hold It for speeincd pufpo,sf', 
as by promise to convey land to des- 
jgrmfcd individual or recunvey it to 
gianl(>r, but retains, uses and tlaiins 
piuperty as abs<)lutely his own — 
Ripley V. Kelly, 183 S.W.2d 793, 791, 
207 Ark. 1011. 

(1) A constructive tru.st ex male¬ 
flcio is a remedial device, not refer¬ 
red to intent of ]»artie.s. but imposed 
on the wrongdoer in invjtuni, oilen 
contr.iry to the intent, to prevent 
consummation of fraud or uiuon- 
Hcionablc practice.—'Atkinson v. At¬ 
kinson, 33 S.E 2d 666, 670. 225 N C. 
120 , 


94. Mo —Oorpna Juris quoted in 

Liiens V. Central Missouri Trust 
Co . 166 S.W.2d 1053, 1056, 350 Mo. 
593 

65 C.J p 225 note T8. 

95. Ala.—Sanford v. Hamner, 22 So. 
117, 115 Ala 406, 416. 

Mo— Corpus Jurli quoted In Lucas 
V. Central Missouri Trust Co.. 166 
SW2d 105.3, 10.56, 350 Mo. 693. 

96. Tenn.—Denkins v Webb. 84 S.W. 
2d 367, 370. 19 Tonn.App. 182. 

65 C.J. p 225 note 89. 

Con.struction as e.\(*cutory or execut¬ 
ed sec infra § 171 

97. Tenn — Corpus Juris quoted la 

Deakins v. Welb, 84 S.W.2d 367, 
370, 19 Tenn App. 18*2. 

65 C J. p 225 note 90. 

98. Tenn— Corpus Juris quoted la 

Peakins v Webb. 84 S W 2d 367, 
370. 1!) Term App. 182. 

6.'> C.J. p 22.') note 91 

99. Tenn.— Corpus Juris quoted la 

Deakiris v. AVebb, 84 S,W.2d 367, 
370, 19 Tenn.App. 182. 

65 CJ. p 225 note 92, p SIO note 66 

U«l. 

1. Tenn.— Corpus Juris quoted la 

Dcfikins V. Webb, 84 S.W.2d 867, 

370, 19 Tenn App. 182. 

05 C J. P 2'25 note 93. 

2. Tenn — Corpus Juris quoted la 

lieakiiiH V. AVebb, 84 .S W 2d 367, 

I 370, 19 Tenn App. 182. 

' 65 C J. p 220 note 94, p 510 note 66 
la]. 

3. Tonn — Corpus juris quoted la 

Ueakins V. Webb, 84 S.W.2d 367. 

370 ]9TennApp 182. 

65 C J. p 226 note 95. 

4. Tenn. —Corpus Juris quoted la 

Doakin.s v. AVebb, 84 S.W.2d 367, 

370, 19 Tenn.App. 182. 

65 C.J. p 226 note 96. 
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§§ 16-17 TRUSTS 


to be done, in order to complete and perfect the 
trust, and i^vc it effect.® 

The distinction between executed and executory 
trusts properly so called, therefore, depends on the 
manner in which the trusts are declared,and the 
terms “executed” and “executory” refer rather to 
the manner and perfection of their creation than 
to the action of the trustee in administering the 
property.^ The distinction between executed and 
executoiy trusts as thus defined and distinguished 
is recognized by the decided weight of authority.** 
However, in some decisions the term “executory” 
seems to be used rather in the sense of something 
remaining to be done, that is, some duty to be 
performed by the trustee.® 

The tenns ^'complete'* and ''incomplete’' as applied 
to trusts have reference to the manner and perfec¬ 
tion of their creation rather than to the action of 
the trustee in administering the property.^® A com¬ 
plete trust is defined as one in which the estates 
and interests in the subject matter of the trust are 


completely limited and defined by the instrument 
creating the trust and require no further instru¬ 
ments to complete them.^i 

§ 17. -Simple and Special, Passive and 

Active, Technical and Operative 
Trusts 

A •Imple, paMlv«, taehnical, dry, or nalcad trust l» 
one In which the trustee ie a rnere paaalve depositary of 
the property, with no active duties to perforin, while a 
apaclal, active, or operative trust is one In which either 
from the express directions of the langusoe creating the 
trust, or from the very nature of the trust itself, the 
trustee Is charged with the performance of active, and 
aubstantisl duties with respect to the control, manage, 
ment, and disposition of the trust property for the benefit 
of the cestui qua trust. 

Trusts are also classified as “simple” and “spe¬ 
cial,”^® “passive” and “active,”^* or “technical” and 
“operative A simple, passive, technical, dry, or 
naked trust, as a trust of this nature has been 
variously denominated,!® is one in which the trustee 
is a mere passive depositary of the property, with 
no active duties to perform.!® On the other hand. 


6. Tonn.— -Oorpna Ourlo attoted la 

Doaklna v. Wobb. 84 S.W.2d 367, 
370, 18 Tenn.App. 182. 

65 C J. p 226 note 97. 

mrtbar ooBvayaaoa or aetilement 
Executory truain are thone In 
which a further conveyance or act- 
tlement is to be made by the truntoe 
—Sutlllf V, Aydelott, 27 N.E 2d 629, 
632, 373 111. 633. 

6. Tcnn.— Oorpiu Jaxia guotad la 
Deakina v. Webb, 84 S.W.Sd 367, 
370, 19 TennApp. 182. 

66 C J. p 226 note 98. 

Teats 

(1) The teat as to whether a trust 
la an "executory truat" la to deters 
mine whether settlor haa acted aa hie 
own conveyancer and deflnea preclae- 
1y the settlement to be made, and, 
if ho haa, the word "heirs" la one of 
limitation, and If he haa not, the 
truat Is executory, and the word 
‘‘heira" la a word of purchase, and 
the persons coming within such deQ- 
nitlon have an Interest in the prop¬ 
erty.—Sutl iff v. Aydelott, 27 N.E.2d 
620. 373 111. 633. 

(2) One of the testa to determine 
whether h settlor of a trust haa acted 
as hla own conveyancer is to ascer¬ 
tain whether the trust Instrument 
purports to pass title directly to the 
benutlclarlea, or whether the Instru¬ 
ment reauires a trustee to make the 
conveyance.—Sutliff v. Aydelott, su¬ 
pra. 

7. Tenn.— Corpus Juris guoted In 

Dcakins v. Webb. 84 S.W.Sd 367. 
370, 19 Tenn.App 182. 

66 C.J. P 226 note 99. 

8. Tenn.— Corpos Juris quoted In 


Ueoklna v. Wobb, 84 S.W.2d 867, 
370, 19 Tenn App. 182. 

65 C.J. p 226 note 1. | 

9. fJtt—Mncy v. Mayes, 136 S.B. 517, 
522. 163 Ga. 478 

6C C.J. p 227 note 2. 

10. Iowa.—^In re Leigh’s Estate, 172 
NW 143, 147. r86 Iowa 931 

11. Towa —^In re Leigh's Estate, su- 
pia. 

1& N.J.—^Palisades Trust & Guar¬ 
anty Co. V. ITobst, 10 A.2d 271, 
273. 128 N.J.lCq. 332. 

65 C J. p 227 note 5 

13. Ill —llartm v. Rockford Trust 
Co. 281 in App. 441. 

66 C.J. p 227 note 6. ^ 

14. Pa.—^Appeal of Barnett, 46 Pa. 
892, 398, 86 Ain.D. 502. 

18. N.J. — ^Palisades Trust A Guaran¬ 
ty Co. v. Probst, 16 A 2d 271, 273.1 
138 N.J.Eq. 332. 

66 O.J. p 227 note 8. 

19. U.S —OorpuB Juris eited In TJ. 
S. V. 3,000 Acres of Land, X>.C.I11.. | 
54 F.Supp. 611, 613. 

Ill.—City Nat. Bank dc Truat Co. of 
Evanston v. Pearsons, 80 N.E. 2d 
774, 807 I11.APP. 648. 

Tex— Corpus Jniii sited In Hum¬ 
phries V. Wiley, Clv.App.. 76 S.W. 
2d 793. 797. 

Wyo.'—Corpus Juris dtad In Carpen¬ 
ter A Carpenter v. Kingham, 109 
P.2d 468, 474, 66 Wyo. 314, rs- 
hearing denied and former opin¬ 
ion modlfled on other grounds 110 
P.2<1 824, 66 Wyo. 314. 

66 C.J. p 227 note 9. 

Other doflnltloaa 

(1) "Dry trust" Is one where trus¬ 
tees ha^e mere legal title and have 
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no active duties to perform—^Trauta 
V. T..emp, 46 B.W.2d 136, 142, 329 Mo. 
680. 

(2) A "drv or simple trust” is one 
In which the trustee has no duties 
to perform and the cestui quo trust 
has the management of the estate, 
and the separation of the equitable 
and legal estate can be united at the 
option of the ceetul que trust—Winn 
T. William, 166 SW2d 961, OB'S, 292 
Ky. 44—.66 C.J. p 227 note 9 [c]. 

I (3) A trust nature of which la not 
I quulined by the settlor, and the ces¬ 
tui que trust of which has the right 
to be put Into actual poasesslon of 
I the subject of the truat, is a "dry 
trust."—In re Eriedhoim's Estate, 26 
A.2d 341. 342, 844 Pa. 642. 

(4) A "passive trust*’ Is one where 
there Is mere holding of title for ben- 
eflt of another without imposing on 
I trustee any duty or responsibility, ex- 
I cept to convey legal title to cestui or 
at his direction.—^Pldollty Union 
Trust Co. V. Mints, 4 A.2d 44. 46, 126 
I N.J.Eq. 62. 

C6) A "technical trust" is an obli¬ 
gation arising out of confidence re¬ 
posed in person to whom legal title 
j IB conveyed, that ho will faithfully 
I apply the property according to the 
! wishes of the creator of the trust.— 
! Jackson v. Dobbs, 290 S.W. 402, 406. 
164 Tenn. 602. 

(6) Other similar definitions. 

Ky.—Young V. Robinette, 239 S.W.2d 

91. 

Tenn—^McDowell v. Rees, 122 S.W.2d 

839, 843, 22 Tenn.App. 836—Allen v, 

Folwell, 1 TennApp. 616. 620. 

65 CJ. p 227 note 9 [a]-U]. 
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Special, active, or operative trusts, as trusts of this 
kind have been designated,are those in which 
either from the express directions of the language 
creating the trust, or from the very nature of the 
trust itself, the trustees are charged with the per¬ 
formance of active and substantial duties with re¬ 
spect to the control, management, and disposition of 
the trust property for the benefit of the cestuis que 
trust.18 As disclosed by the above definitions those 
classes of trusts are in theory clearly distinguish¬ 
able'^® and the distinction has been said to be well 
settled,20 although it has also been said that in its 
application to particular cases it is sometimes 
not very obvious.21 

An express active trust is one in which, from the 
express directions of the language creating the trust 
or from the very nature of the trust itself, the trus¬ 
tee is charged with the performance of active and 
substantial duties with respect to the control, man¬ 
agement, and disposition of the trust property for 
the benefit of the cestui que trust.22 


§ 18. - Voluntary and Involuntary Trusts 

Trusts have been ciassifled as voluntary and Invol¬ 
untary, and under this classification voluntary trusts are 
express trusts, and involuntary trusts are Implied or con¬ 
structive trusts. 

In some states trusts are divided into voluntary 
and involuntary triists^S and under this classifica¬ 
tion voluntary trusts are express trusts, and in¬ 
voluntary trusts are implied or constructive trusts.^* 
A voluntary trust is defined as an obligation aris¬ 
ing out of a personal confidence reposed in, and 
voluntarily accepted by, one for the benefit of an- 
other.25 An involuntary trust is one which is cre¬ 
ated by operation of law.2® 

A complete voluntary trust is one which has been 
completely created, that is, the subject matter has 
been designated, the trustee and beneficiary have 
been named, and the limitations and trusts are fully 
and perfectly declared.27 

A voluntary executed trust is an express trust 
arising out of a personal confidence reposing in, and 


An '‘express private passive trust” 

has been defined as existinir whore 
land Is conveyed to or held by one 
person In trust for another, with¬ 
out any power bein#? expressly or 
impliedly given trustee to take actual 
posse.ssion of land or exercise acts of 
ownership over it, except hy henefl- 
ciary’.<3 direction, and only naked le¬ 
gal title IS \e.stpd in trustee, while 
beneficiary’s equitable estate is to all 
intents beneficial ownership, virfually 
equivalent in equity to corrt'.spon(Iing 
legal estate.—Elvins v. Sce.stedf, 193 
So 54, '67. 141 Fla. 2'6C, 12(5 A L R 
1001 . 

17. Me —^Dixon v Dixon, 124 A. 198. 
19.9, 3 2.8 Me. 470. 

66 C.J. p 228 note 10. 

18. Ill.—Martin v. Rockford Tru-it 
Co., 281 III App 413. 

Pa.—In re Zolier's Estate, 9G A.2d 
821, 323, 878 Va. 451. 

65 C.J. p 22S note 11. 

Corpus Juris text has heea cited 

In a case holding that a .special trust 
was established under the ciri'Utn- 
etances —Ragan v. Kelly, 24 A 3d 
289, 294, 180 Md. 324. 

Other definitions 

(1) An "active trust" 1,9 one Im¬ 
posing on trustee duty of taking 
active measures in execution of the 
trust and maintaining' legal estate in 
trustee to enable him to perform du¬ 
ties devolved on him by trust’s tennis, 
and giving ce.stul only an equitable 
right to enforce performance—^Fi¬ 
delity Union Trust Co. v. Mintz. 4 A- 
2d 44. 45, 125 N. J Eq. 62. 

(3) An "active trust" or "special 
trust" as distinguished from a "pas- | 


.sive trust" or ".simple trust" cxi.sts 
where agency of a trinstee is intro¬ 
duced for execution of some specified 
purposes and tru.sfee is not therefore 
a more depositary —iSkovborg v. 
Smith, 72 A 2(1 911, 913, 8 N.J.Supor 
424—I’alisades Tru.st & Guaranty Co. 
V. rrob.Mt, 16 A 2(1 271, 273, 128 N .7 
Eq 332—Cooper v. Cooper, 36 N.J.Eq 
121 . 

(3) Other similar definitions.— 
Welch V Northern Rank & Trust Co., 
170 P. 10*29, 1033, 100 Wash. 34 9— 
65 C.J. p 228 note 11 la]-[d]. 

The test of aotlvity of trust i.s 
not importance or obligatory nature 
of duty to bo performed by trustee, 
but what tru.st empowers him to do 
and demands of bun and if trust re- 
quiri's action on his pari, it is active 
trust, even though act rc(|uired or 
duty Jinp(.ised mav be one which .stat¬ 
ute might exiM'ute when time foi 
performance ariive.s.—In r«' Ei.sclier’s 
Will, 120 NE2d 688, 307 N.Y, 149, 

19. N J.—.^kovborg v. .Smith, 72 A 
2d 911, 913, X N J.Supcr. 424. 

65 C J p 228 ni>te 13. 

20. Pa—Owens v. Naughton, 23 Pa. 
Super. 639, CIO. 

65 C.J. P 228 note 14. 

21. Tenti -—Jourolmon v. Mas.S(>ngill, 

5 S.W. 719, 86 Tenn, 81, 91 

22. U..S.—Village of Rrookfield v. 

Pcnti.s, CC.A.I11., 101 F2d 53 6, 

521. 

Mo—Hell V. Hell, 84 S.W. 15, 184 
Mo. 66*5. 

23. Mont.—^Eewis v. Bowman, 121 
P.2d 162, 113 Mont. 68. 

65 C.J. p 229 note 17, 1 
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24. Cal.—Barker v. Hurley, 63 P. 
1071, 64 P. 480, 132 Cal. 21, 26. 

65 C.J. p 229 note 18. 

SsBulting’ or oonBtrnotlv* tmat* 

(1) Involuntary trusts are either 
resulting or con.structi ve trusts.— 
Lewis V. Bowman, 121 P.2d 162, 113 
Mont. 68. 

(2) A constructive trust Is one of 
those designated by .statute as invol¬ 
untary trusts arising by reason of 
fact that party sought to be charged 
with a trust has gamed somf'tliing by 
fraud, accident, nii.stake, undue influ- 
enee, the violation of a tru.st, or oth¬ 
er wrongful act.—.Smith v. Bllas, 312 
l’.2d 30, 44 Cal.App.2d 171. 

25. Cal —In re Reith, 77 P. 942, 144 
Cal 314. 

6.5 (3..J. p 229 note 19 
V<<lnnta.rv trust distitp^uishod from 
gift int(‘r vivos see Cift.s § 8. 

Other definitioas 

(1) A dcvii-c by •which a donor ef- 
f(^ctun((“.s .a gift cilber of property or 
of Its beneficial use to a designated 
donee. 

Iowa,—In re Podhajsk\'s Estate, 115 
NW. 690. 692. 137 lowoi 742. 

Mont—Rtngg v Stagg, 300 P. 639, 
613, 90 Mont. 180. 

(2) Other similar definitions, 
Ohio.—Whitehead v. Bi.shop, 155 N 

E. 6G5. 23 Ohio Ajxp, 315. 

Okl —Cameron v. Cameron, 220 P. 
889, 890. 96 Okl. 98. 

66 C.J. p 229 note 19 [a]. 

26. Mont.—Mantle v. White, 132 P. 
22, 23, 4 7 Mont. 234. 

65 C.J. p 229 note 20. 

27. Iowa—In re Leigh’s E.state. 173 
N.W. 143, 147, 186 lowa 931. 

65 C.J. p 229 note 21. 
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accepted by, some person for the benefit of another, 
in which the scheme or plan has been completely 
declared at the outset, and no further instrument 
need be executed, or no further act done, towards 
its complete creation or full cffect.28 

§ 19. -Public and Private Trusts 

Trusts srs classifisd ss public and private, and under 
such classification a private trust is one wherein the 
beneficial Interest Is vested absolutely In one or more 
Individuals, who are or may be within a certain time 
distinctly ascertained. 

Since they may be created for cither public or 
private purposes,29 trusts may be classified as pub¬ 
lic and privatc.30 A public, or as it is frequently 
called, a charitable trust is one constituted for the 
benefit cither of the public at large or some particu¬ 
lar portion of it answering to a particular descrip¬ 
tion, as discussed in Charities § 1. A private trust 
is one wherein the beneficial interest is vested ab¬ 
solutely in one or more individuals, who are or may 
be within a certain time distinctly ascertained.*! 

§ 20. - Legal and Illegal Trusts 

Tru«t« have been elaieifled ae legal and Illegal. 

Some authorities classify trusts as legal and il- 
legal.82 Trusts are legal when they arc for some 
honest purpose, such as to pay debts or make a 
provision for families.^* They arc illegal when 
they arc for purposes of immorality, or vice, or of 
defrauding creditors, or contravene some statute, 


or are contrary to public policy.*^ 

§ 21. -Other Kinds and Classes of Trusts 

A conventional truet la a truat created by decree of 
the court; a parol trust ii a right to property created 
without writing by one person for the benefit of another; 
and a apendthnft truat la a trust created to provide a 
fund for the maintenance of the beneficiary, and at the 
same time to eecure it against hia improvidence or in¬ 
capacity. 

The courts and law lexicographers have defined 
many terms descriptive of kinds and classes of 
trusts other than those heretofore considered.^!* 
Trusts defined and discussed elsewhere are “Massa¬ 
chusetts trusts,” discussed in Business Trusts § 1, 
savings hank trusts, discussed infra § 54, testa¬ 
mentary trusts, discussed in the CJ.S. title Wills §§ 
1004-1061, also 69 C.J. p 692 note 49-p 823 note 27, 
voting trusts, discussed in Corporations § 552, and 
trusts cx maleficio, trusts ex delicto, and trusts in 
invitum, discussed supra § 15. 

Annuity trust and common trust. Provision of 
a fixed amount of income regardless of the amount 
of principal is a distingui.shing feature of an “an¬ 
nuity trust,” while in a “common trust” the amount 
of the principal is fixed regardless of the income 
as long as the income is reasonable.®i* 

Contingent trust. An express trust may depend 
for Its Operation on a future event, and is then a 
contingent trust. 2^ 

Conventional trust, A trust created by decree of 
the court. 2 8 


as. Mo.—^Van Studdiford v. Ran¬ 
dolph, App. 49 S.W.'2d 250. 263 
89. MIsr.—S tate Sinking Fund 

Com'rs V. Walker, 7 Misa. 143, Ifcl. 
38 AmD. 433. 

30. MIrr.—S tate Sinking Fund 

Com’rs V. Walker, supra. 

31. Kan —Oorpiu juris dtad la 

DauehterM of the American Revolu¬ 
tion V. WashLurn t'ollege, 164 l’.2d 
12ff, in, ICO Kan. RSS 
S I) —^In ro Geppert’s Estate, 69 N.W. 
2d 727. 

65 G.J p 229 note 27. 

Oertala tnurte* oad osstul gns trust 

In a private trust there must bi a 
certain trustee who holds legal title, 
and a certain epucifled cl-sIui que 
trust, clearly identidod, or nmJe ca¬ 
pable of identltlcation by the terms of 
the instrument creaimg the trust.— 
Porcher v. Cappelmann, 198 SE. 8, 
187 S.a 491. I 

finportaaoe of dlstlaotioa 

Whether a trust is a public trust 
or a charitable truat la of negligible 
Importance because the main thing 
about a trust la that it be so de¬ 
clared and so executed as to cuiiRerve j 


[ the purposes of the declarant or set¬ 
tlor— ^]<Yavel V. Shreve, 24 SE.2d 417, 
IHl Vo. 325. 

33. Tex —Corpus JUris dted la La 
Force v. Ilra«-ken, 169 S.W.Sd 466, 
4ti«, 141 Tex 18 

65 C J. p 229 note 2R. 

33. M()—Corpus juris guoted la 

Wade V. Wade, App., 108 S.W.2d 
1058. ]6(i2. 

Tox—Corpns JUris eltod la La Force 
V. Hracken. 169 aW.2d 466, 468, 141 
Tex 18 

66 (M. p 229 note 29. 

34. Mu—Corpus juris quoted la 

WiiUf V Wade. App.. 108 S.W.2d 
1058, 1062 

Tex —Corpus Juris dtad la La Force 
V. Itiacken, 169 S.W.2d 405. 468, 
141 Tex 18. 

66 C.J. p 229 note 30. 

35. Xoaorary trust 

Where will bequeathed testator's | 
dog to certain prrson and directed ex¬ 
ecutor to deposit certain sum to be 
ueod to pay the one to whom the dog ; 
was bequeathed at rate of certain 
amount a day, for care of dog as 
long as It should live, an honorary ^ 
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trust was created.—^In re Searlght's 
Estate, 96 N.E.12d 779, 87 Ohio App. 
417. 

XUUBory trust and osteadble trust 

(1) An "Illusory truat’' is predicat¬ 
ed on a fraud of marital rights and 
connotes a trust made Inter vivos and 
designed to circumvent a surviving 
spouse from receiving such interest 
in estate of dcc'cascd Rpouse as he or 
she might rightfully expect under 
law had deceased spouse died with 
title to property conveyed by the 
trust instrument, and It has all at¬ 
tributes in form and substance of 
conveyance in trust designed to de¬ 
fraud creditors, including transfer of 
title to third persons as trustees — 
Windle V. Fllnn, 261 P.2d 186, 147, 
19G or. 664. 

(2) The terms "Illusory trust" and 
"ostensible trust" are not synony- 
mouH.—^Windlc v, Fllnn. supra. 

36. N.Y.—In re McOucen’s Will, 66 
N.Y.S.3d 201. 

37. Rlack L.D. 

38. Iowa—Gilmer ▼. Gilmer, 202 N. 
W. 627, 199 Iowa 748. 

66 C.J. p 230 note 85. 
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Directory trust. One which is subject to be mold¬ 
ed or api)licd according to subsequent directions of 
the grantor. 3 9 

Discretionary trust. A discretionary trust is one 
where by the terms of the trust no direction is given 
as to the manner in which the trust fund shall be 
vested till the time arrives at w'hich it is to be ap¬ 
portioned in satisfaction of the trust. 

Donative trust. A “donative trust” is a trust not 
requiring payment of any consideration by the ben¬ 
eficiary.*^ Such a trust may be created by trans¬ 
fer of property in trust as a gift for the benefit of 
another person or by proper declaration of the legal 
owner of property that he will hold it in trust for 
another’s benefit.** Where such a trust is created, 
the law of trusts is superimposed on the law of gifts 
or the law of wills.** 

Enforceable trust, A trust in which some person 
or class of persons have a right to all or a part of 
a designated fund, and can demand its conveyance 
to them.** 

General trust. A transfer by a person of all his 
property to a trustee to hold as a trust fund.*^ 

Ministerial trust. A trust which demands no 
further exercise of reason or understanding than 
every intelligent agent must necessarily employ; 


also called "instrumental trust.” It is a species of 
special trust, distinguished from a discretionary 
trust, which necessarily require much exercise of the 
understanding. *6 

Parol trust. A right to property created without 
writing by one person for the benefit of another.*’^ 
Sometimes the term is applied to trusts which do 
not come within the statute of frauds and may be 
proved by parol.*® In this sense resulting trusts 
are known as parol tnists.** 

Precatory trust. A trust created by certain words 
which arc more like words of entreaty and permis¬ 
sion than of command or certainty.®<^ 

Secret trust. Where a testator gives property to 
a person, on a verbal promise by the legatee or 
devisee that he will hold it in trust for another per¬ 
son, this is called a secret tru.st.^i 

Shifting trust. An express trust which is so set¬ 
tled that it may operate in favor of beneficiaries ad¬ 
ditional to, or substituted for, those first named, on 
specified contingencies.!^* 

Spendthrift trust. A trust created to provide a 
fund for the maintenance of the beneficiary, and at 
the same time to secure it against his improvidence 
or incapacity.®* A spendthrift trust, therefore, is 
an active trust,®* clearly distinguishable from other 


39. Black L.D. 

65 C.J. p 230 note 36. 

40. Tenn.—^l>eaderlck v. Cantrell, 10 
Yergr. 263. 269, 81 Ara.U 57C. 

41. Tex.—^Idlbert v. Waples-Platter 
Co., Civ.App., 166 S.W.2d 14C, 161, 
error refused. 

43. Tex—^Elbert ▼. Waples-Plallcr 
Co., supra. 

In order to prove a donative trust, 

It is necessary to show either that 
there was agrreement between grantor 
and grantee that grantee should hold 
title in trust or that grantee agreed 
with alleged beneficiary, in manner 
not condemned by statute of frauds, 
to hold title in trust for his benefit 
—Elbert v. Waplea-I"lalter Co., su¬ 
pra. 

43. Tex.—Elbert v. Waples-Platter 
Co., supra. 

44. N.Y.—Tllden v. Green, 28 N.E 
880. 130 N.T. 29, 27 Am S.R. 487, 
14 L..R.A. 33. 

20 C.J. p 1256 note BC. 

15. N.J — ^Babbitt V. Fidelity Trust 
Co., 66 A. 1076, 1080, 72 N.J.Eq. 745. 

16. Black L.D. 

17. Ky.—Moore v. Shifflett. 216 S. 
W. 614, 187 Ky, 7, 11. 

16. N.C.—Lefkowltz v. Silver, 109 S. 

E. 66, 182 NC. 339, 23 A.L.II. 1491. 
S5 C.J. p 230 note 41. 


49. N.C.—Jack.son v. Thompson, 200 
S.E 16. 214 NC. B39. 

65 C.J. p 230 note 42 

50. Mo —Simpson v. Oorder, 170 S. 

W. 357, 185 Mo App, 3!»8. 

66 C.J. p *230 note 44 
“Precatory” Is properly applied to 

an expression of a trustor wherein a 
hope, a wish, a desire, a recommenda¬ 
tion, or a request is indicated by him, 
and the words by which a "preeatury 
trust” is created constitute an “en¬ 
treaty” that Is beseeching, or sup¬ 
pliant, or prayerful in nature—In re 
Sloan's Estate, 46 P.2d 1007, 7 Cal 
App 2d 319. 

51. Black LiD 
53. Black Li.D. 

53. Cal.— Corpus 3arls cited la In 

re Dc Ijano’.s Estate, 145 I* 2d 672, 
674. 63 Cal App.2d SOK. 

Colo.— Corpus Juris quoted in In re 
Nirholson's Estate, 93 P 2d 880. 
883, 104 Colo. 561— Corpus Juris 
quoted lu Newell v Tubbs, 84 P 
2d 820. 821, 103 Colo. 224. 

Iowa.— Corpus Juris cited In In re 
Bucklin’s Estate, 51 N.W2d 412, 
414, 243 Iowa 312. 

Tex.—Estes v. Estes, Civ.App., 255 
S.W. 64 9, 660, afllrmed. Com App.. 
267 S,W. 709, rehearing denied 268 
S.W. XV. 


Utah— Corpus Juris cited la Cron- 

quist V. Utah State Agricultural 
College, 201 P.2d 280, 283. 114 Utah 
426 

Vt — OorpuB Jnrle cited la Huestis 
V. Manley, 8 A.2d 644, 646, 110 Vt. 
413. 

Other deftnltioas 

(1) A trust by terms of which ben¬ 
eficiary is entitled to income and In 
which it Is provided that his inter¬ 
est shall not be tran.sferab]e by him 
and shall not be Bubje<-t to claim of 
hi.s creditor.*!—In re Bucklin’s Es¬ 
tate. 61 N,W.2d 412, 414, 243 Iowa 
312. 

(2) A tru.st in which beneficiary Is 
prohibited from anticipating or as¬ 
signing hl.s interest In or Income 
from trust estate—Long v. Long, 
Tex.Clv.App., 2'62 S.W.2d 235. 246, er¬ 
ror refused no reversible error. 

(.3) A trust in which by the terms 
thereof a valid restraint on the vol¬ 
untary and involuntary transfer of 
the interest of the beneficiary 1.*! im¬ 
posed.—In re Tone’s E.states, 89 N. 
W'.2d 401, 407, 240 Iowa 1315. 

(4) Other similar definitions.—Von 
Kesler v. Scully, 267 Xll.App. 495— 
65 C.J. p 230 note 50 [a], [b]. 

54. N.C,—^Fowler & Lee v. Webster, 
92 S.E. 167, 173 N C. 442. 

65 C.J. p 231 note 51. 
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trusts,its provisions against the alienation of the 
fund or property^^ by the voluntary act of the bene¬ 
ficiary^'^ or through legal process by creditors^* 
being its usual, necessary, and distinguishing in¬ 
cidents and features. It is an equitable, and not a 
legal, interest or estate.*^^ 


89 C.J.S. 

Tentative trust A suggested or proposed trust, 
not completed or consummated. 

Transgressive trust. A trust which transgresses 
the rule against perpetuities,®^ being in equity, the 
substantial equivalent of what in law is called a per- 
petuity.®^ 


II. CREATION, EXISTENCE, AND VALIDITY 

A. EXPRESS TRUSTS 


1. In General 


§ 22. Elements and Requisites in General 

The most common elements of an express trust have 
been said to be sufficient words to create a trust, a defi¬ 
nite subject, and a certain and ascertained object. 


While the elements of an express trust have been 
variously stated,®3 the most common elements of an 
express trust have been said to be sufficient words 


6B. N.C.—Fowler & Lee v. Webator, 
supra. 

65 C.J. p 231 note 52, 

56. Minn.—In re Moulton’s Estate, 
4-6 N.W.2d 6G7. 233 Minn. 667, 24 
ALR.2d 1092. 

67. Iowa—In re Tone's Estates, 39 
N.W 2d 401, 240 Iowa 1315 
65 (7.J. p 231 note 53. 

58. Iowa —In re BuekUn’s Estate, 51 
N.W.2d 412. 243 Towa 312. 

65 C.J. p 231 nolo 54. 

69. W.Va—Bruoeton Bank v. Alex¬ 
ander, 98 SE 804. 805, 83 W.Va. 
573. 

60. N Y.~Tn re U. S. Trust Co.. 102 
NVS. 271, 272, 117 App Div. 178. 
affirmed 81 N.E. 1177. 189 N.T 500. 

61. Me—Pulitzer v, Livinpfston, 36 
A. 635. 89 Me. 359 

62. Ml-Pulitzer v Livingston, su- 

pi a 

63. US —Corpus Juris cited in 

Bingi'n V. I'lisf Trust Co. of St. 
Puul. C.C A 8. 10.3 F 2d 260, 263— 
Corpus Juris cited ia Bank of 
Aniftua Nat Tfu.st & Savings 
A.s.s’n V. i^iully, CCAColo, 92 F. 
2d 97, 103. 

Ciil —Corpus Juris cited In Miranda 

V Miranda, 183 P.2d Cl, 65, 81 Ctil. 
App 2d 61 

Mo —Corpus Juris cited in Atlantic 
Nat Bank of .lacUsonvilli", Fla. v. 
.St Louis Union Trust Co., 211 S 
\V 2(1 2. 5, 357 Mo 770, 

Okl - Corpus Juris cited in Fitzgerald 

V Terrv, 123 1’2d 683, 684, 190 

Ckl 310 

Wis—Corpus Juris cited in Wyse v 
I’uchner, 51 N W.2d 38, 41, 260 Wls. 
36.5 

65 C.J. P 231 note 67. 

Blexnents of express trust stated 

(1) In genc'ral. 

US.—Mahaffey v. Uelvennj;, C C.A.8, 
140 1^2d 879—King v Richard.son, 
C.CANC., 136 F2d 8li». I’ortioran 
denied 64 S.Ct. 91, 320 U.S. 777. 88 


LEd. 466—Bingen v. First Trust 
Co. of St. Paul. C.C,A.Minn., 103 
F.2d 260—Jaiser v. Milligan. D.C 
Neb, 120 F.Supp. 599—Mullen v 
Mullen, D.C.Ala.ska, 117 F.Supp 538 
—Hanson v. Birmingham, D.C. 
Iowa, 92 F.Supp. 33, appeal dis¬ 
missed 190 F 2d 206—In re Pru¬ 
dence Co.. D.C N.Y„ 24 F.Supp. 666. 

Ala—Dunn v Ponceler, 161 So 450. 
230 Ala. 375—Birmingham Trust & 
S.avlngs Co. v. Marx, 159 So. 4 83, 
230 Ala 68. 

Ark —^Vaughan v. Shirey, 208 S.W.2d 
441, 212 Ark 935. 

Cal —Gonsalves v. Hodg.son, 237 P. 
2d 656, 38 Oal.2d 91—Ilausfelder v. 
Seeurity-JGrst Nat Bank of Loa 
Angeles. 176 P 2d 84. 77 Cal App 2d 
478—Azovedo v. Azevt'do, 122 p 2d 
.211, rclieard 129 P 2d 127, 54 Caf 
App 2d 486—Randall v. Bank of 
America N. T. & S. A.. 119 P 2d 
7.51, 48 Cnl App.2d 249—Tn re Mill¬ 
ion's Estate. 93 P 2d 215, 34 Cal. 
App 2d 147. 

DC—Muitav V. Gad.-xlen. C.A.D.C., 
197 F2d 191. 91 U.S App D C. 38. 33 
A L n 2d 551 

III—VVj nt koop V. Wynekoop, 95 N. 
E2(l 4.57, 407 III 219—Reighl(>y v. 
Continental Til Nat Bank At Trust 
Co of Chicago, 61 N.E 2d 29, 390 
Ill 212. 

Md— Dougherty v. Dougherty, 2 A.2d 
4 33. 1 75 Md 411. 

Mil h — I'kiuitable Trust Co. v. Milton 
Rt-allj, Co. 246 N.W. 600. 261 Mich. 
571, reh.'ard 249 N W. 30. 2C3 Mich. 
673. and loHowed in Bankers’ Trust 
Co of Di'troit V Solovieh, 246 N 
W. .50.5. 261 Mich. 582, reheard 24 9 
N.W. 477. 

NY—Reed V Browne, 56 N.Y S.2d 
861, 269 App.Div 575, appeal denied 
In re Stier’s Will, 67 N Y S.2d 653. 
269 App Div. 913, reversed on other 
grounds 66 N E 2d 47. 295 N.Y. 184, 
165 A.L.R. 1061—Bacorn v. People. 
88 NY.S2d 628. 195 Misc 917—In 
re Raplee’s Will, 290 N.Y.S. 617, 
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160 Misc. 615—In re Frelstadt's 
Will, 104 N.YS.2d 610, affirmed 
105 N.Y.S 2d 995. 278 App Div. 962, 
amended 107 N.Y.S.2d 466, 279 App. 
Div. 603 

Or—Windle v Flinn, 251 P.2d 136, 
196 Or. 654—Endicott V. Bratzel, 27 
P.2d 883, 145 Or. 664. 

Pa —Glatfelter v. School Dist of Col., 
Com PL, 52 Lanc.Rev. 325, 137 Mon¬ 
roe L.R. 44—Styer v. Hess, Com.PL, 
69 Montg.Co 41. 

Tex.—Tolle v. Sawtelle, Civ.App., 246 
S.W 2d 916, error refused—Miller 
v Donald, Civ App , 235 .S W.2d 201, 
error refused no rcv^ensible error—■ 
1‘atriek v McGaha, Civ App., 164 
S.W.2d 236. 

Was- Sutherland v. Pierner, 24 N.W. 

2d 883. 249 WiS 462. 

C5 C J. p 231 note 67. 

(2) A designated henonciary; a 
d<'signat(‘d trustee, who must not be 
tlu' hen.-floiary: a fund or other prop¬ 
erty .sufllciently designated or identi¬ 
fied to enable title thereto to pa.ss 
to the trustee: and the actual dt'liv- 
ery of the fund or other property, or 
of a legal assignment thereof to the 
trustee, with the intention of pas.slng 
legal title thereto to him as trustee — 
In re llunsen’s Estate. 3 N.Y.S.2d 125, 
2.53 App Div 472—Pinckney V. City 
Bank Farmers Trust Co , 292 N.Y.S. 
835, 249 App Div. 375—City Bank 

Farmcr.s’ Tru.st Co. v. Charity Organi¬ 
zation Soc. of City of New York. 265 
N.Y.S. 267, 238 App.Div. 720, affirmed 
191 NE 504. 264 N.Y. 441—Bacorn v 
People, 88 N.Y.S.2d 628. 195 Misc. 917 
—Tn re Spruec’.s Will, 67 N.Y S 2d 645, 
188 Misc. 776—In re Pantaleo’s Will, 
45 N.Y.S.2d 2. 180 Misc. 423—In re 
Alhro’s Will, 300 N T.S. 1103, 165 
Misc. 4SG—In re Pratt’s Estate, 282 
N Y S 144, 156 Misc 328—In re 
Soley’s Estate, 271 N.Y S. 595, 160 
Muse. 839—In re Shelley’s Estate, 50 
N.Y.S 2d 670—In re Fitzpatrick’s Es¬ 
tate. 17 N.Y.S.2d 280—65 C.J. p 231 
note 67. 
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to create a trust, a definite subject, and a certain 
and ascertained object.Stated more compre¬ 
hensively, in order to constitute an express trust 
there must be an explicit declaration of trust, or 
circumstances which show beyond reasonable doubt 
that a trust was intended to be created, as discussed 
infra § 43, accompanied with an intention to create 


TRUSTS § 22 

a trust,65 followed by an actual conveyance or 
transfer, as considered infra § 63, of lawful, definite 
property, infra § 24, or estate or interest,66 made by 
a person capable of making a transfer thereof, as 
discussed infra § 23, for a definite tcrm,67 vesting 
the legal title, as considered infra § 63, presently®® 
in a person capable of holding it, to hold as trus- 


(3) In order to constitute a valid ] 
trust of personalty, there must be a | 
declaration by competent person, a 
trustee, designated beneficiaries, a J 
certain and ascertained object, a def¬ 
inite fund or subject matter, and Its 
delivery or assignment to trustee. 
U.S —Helfrich's Estate v. C. I. R., C. 

C.A 7. 143 F.2d 43. 

Ill.—Kilgore v. State Bank of (^olusa, 
26 NE2d 39. 372 Ill. 678—Gurnott 
V. Mutual Life Ins. Co. of New 
York, 191 N.E. 260. 366 Ill. 612— 
Velde V. Reardon, 64 N.E.2d 91, 322 
ni.App. 177. 

(4) In order to create a trust, there 
must be assignment of designated 
property to trustee with intention 
of passing title thereto to hold for 
benefit of others, and there must be 
a .separation of legal estate from 
beneficial enjoyment.—Pierowich v. 
Metropolitan Life Ins. Co. 275 N W. 
789, 282 Mich 118—EciuUablo Trust 
Co. V. Milton Realty Co., 24G N W. 
600. 261 Mich. 671. 

CUft inter vivos 

Requirements of valid voluntary 
declaration of tru.st are same as re¬ 
quirements of valid gift inter vivos 
—Travers v. Reid. 182 A. 908, 119 
N.J.Eq. 416—Nicklas v. Parker, 61 A 
267, 69 N.J.Eq. 743—In re Coyle's Es¬ 
tate, 154 A. 744. 9 N.J.Misc. 158. 

Paxl mutnel system 

A betting transaction under pari¬ 
mutuel system of wagering, under 
which defendant accepted money and 
issued a ticket evidencing wager and 
engaged to perform clerical func¬ 
tions with respect to this and other 
sums received and to divide the pool, 
after deductions, in redemption of 
tickets issued, was a mere contract 
and did not create an express trust,— 
Wise V. Delaware Steeplechase & 
Race Ass'n. 39 A.2d 212, 28 Del.Ch. 
161, affirmed 46 A.2d 647, 165 A L.R. 
830. 

64. Pla.—Bay Biscayne Co. v. Baile, 
75 So. 860. 73 Fla. 1120. 

66 C.J. p 231 note 67 [a]. 

65. U.S. —Mahaffey v. Helvonng, C. 
C.A.8. 140 F.2d 879—King v Rich¬ 
ardson. C.C.A.N.C., 136 F.2d 849, 
certiorari denied 64 S.Ct. 91, 320 
U.S. 777. 88 L.Ed. 466—Buhl v. 
Kavanagh, C.C.AMIch.. 118 F 2d 
315 —Cullen v. Chappell, C.C.A 
Conn., 116 F.2d 1017—Quinn v. Cen¬ 
tral Co.. C.C.A.Cal., 104 F 2d 450 
—O'Keefe v. Equitable Trust Co, 
C.C.A.N.J., 103 F.2d 904—Titcomb 


V. Billings, Olcott & Co.. D.C.N.T., 
104 F.Supp. 168—In re Newark 
Shoe Store.s, D.C.Md., 3 F Supp. 293 
—First Nat. Bank of Bloomlngdale 
V, Manufacturers Trust Co., 2 F.R. 
D. 125. 

Ark.—Krickerberg v. HofC, 143 S.W, 
2d 660, 201 Ark 63. 

Cal,—People v. Pierce, 243 P 2d 68.5, 
no Cal.App 2d 698—Miranda v, 
Miranda, 183 P.2d 61. 81 Cal.App,2d 
61—Randall v. Bank of America N. 
T. & S A. 119 P.2d 754. 48 Cal 
App.2d 24 9—Bishop’s 5>eliool Upon 
Seripps Foundation v. Wells, 66 P. 
2a 106, 19 Cal.App 2d 141. 

Del—Bodley V. Jones, 32 A.2d 436, 28 
Del Ch. 273. 

DC—Murray v, Gadsden, 197 F.2d 
194, 91 U.SAppDC. 38, 33 A.L.R.2d 
654. 

Fla.—Columbia Bank for Coopera¬ 
tives V. Okoclanta Sugsir Co-op., 52 
So 2d 670—Smehyl v. Hammond, 44 
So 2d 678—Flanagan v. Herrett, 178 
So. 147. 130 Fla .531. 

Ill,— .Schaack v. Reiter, 23 N.E.2d 714, 
372 Ill. 328—Nol-son v, John B 
Colegrove & Co. State Bank, 188 
N.E. 461, 354 III. 408. 

Kan —Corpus Juris quoted in Shum- 
way v. Shumway, 44 P.2d 247, 248, 
141 Kan. 835. 

Ky—^Frazier v. Hudson, 130 S.W.2d 
809, 279 Ky. 884, 123 A.L.R. 1331. 

Md —National Union Mortg. Corpora¬ 
tion V. Potomac Consol. Debenturo 
Gorp.. 16 A 2d 866, 178 Md. 658. 

Mass.—Russell v. Meyers, 66 N E 2d 
604, 316 Maas. 669—Smith v, Shan¬ 
ahan, 60 N.E 2d 397, 314 Mass. 329 
——Greeley v, Flynn, 36 N.E.2d 394, 
310 Mass. 23. 

Mich.—Harmon v. Harmon, 6 N.W.2d 
762, 303 Mich. 613. 

Mo—Warwick v. De Mayo, 213 S.W. 
2d 392, 358 Mo. 130—^Kerber v. 
Rowe, 156 S.W.2d 925, 348 Mo. 1126 
—-Gwin V. Gwln, 219 S.W.2d 282, 
240 Mo App. 782—In re Geel's Es¬ 
tate, App. 143 S.W.2d 327. 

]Sr J—.state V. U. S. Steel Co, 96 A. 
2d 740, 12 N J, 51—Cohen v. Cohen, 
20 A 2d 594, 126 N.J.Law 605—Ben- 
dix V. Hud.aon County Nat. Bank, 
.59 A.2d 253, 142 N.J.Eq. 487— 

Eagles Building & Loan A.ss'n v, 
Fidueia, 37 A 2d 116, 135 N J Eq. 7, 
affirmed 40 A 2d 627, 136 N.J.Eq 
117. 

N.Y—Equity Corp. v. Groves, 60 N 
E 2d 19, 294 N.Y. 8—Gearns v. Com¬ 
mercial Cable Co. 32 N.Y .S,2d 856. 
177 Misc. 1047—In re Cu.shman’s 
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Estate, 82 N.Y.S.2d 714—In re 
Ayres’ Will, 76 N.Y.S.2d 897. 

ND.—Hagerott v. Davis, 17 N.W.2d 
16, 73 N.D. 632—Reel v. Hansboro 
State Bank, 201 N.W. 861, 62 N.D. 
182. 

OkJ.—Childers v. Breese, 213 P.2d 566, 
202 Okl. 377. 

Or.—Claude v. Claude. 228 P.2d 776, 
191 Or. 308, rehearing denied 230 
P.2d 211, 191 Or. 308—^Winters v. 
Winters, 109 P.2d 857, 165 Or. 659. 
Pa.—Gray v. Leibert, 63 A.2d 132, 367 
Pa. 130—'Volkweln v, Volkweln, 22 
A.2d 81, 146 Pa.Super. 266—Crossan 
V. Galloway, Com.PI., 6 Che.st.Co. 
229—Manzlak v. 2!Iulovich, Com.PI., 
97 Pittfih Leg J. 6.') 

.S D—Zadol V, Johnston, 41 N.W.2d 
227, 73 ,S.D 216—Bedell v. Steele, 
28 N.W.2d 369, 71 ,S,D 609. 

Tex.—Mill,s v. Gray, 210 S.W.2d 985. 
147 Tex. 33—Tolle v. Sawtelh', Civ. 
App., 246 S W.2d 916, error refu.sed 
Wash—Gulman v Colman, 171 P.2(l 
691. 25 Wa.*-!! 2d 606. 

65 C J p 232 note C9. 

Conscious Intention 
Where father had expre.«iscd the 
desire to convey land to daughter, 
daughter agreed with a son to hold 
title for benefit of hcr.self and other 
children, and father thereafter eon- 
veyed land to .such daughter, the fa¬ 
ther's conscious intention to create 
trust was not essential to validity of 
trust agreement —Print v. Tate, Tex. 
Civ.App , 162 S.W.2d 737. 

66. US.—Buhl V. Kavanagh, C.C A. 
Mich.. 118 P.2d 315. 

Kan— Corpus Juris quoted In Shum¬ 
way V. Shumway, 44 P.2d 247, 24 8, 
141 Kan 836. 

Mo.—Trautz v. Lemp, 46 S.W.2d 136, 
329 Mo 580. 

67. U S —Buhl V. Kavanagh, C.C.A. 
Mich . 118 P 2d 315 

Kan.— Corpus Juris quoted In Shum¬ 
way V. Shumway, 44 P 2d 247, 248, 
141 Kan. 835. 

G5 C.J. P 232 note 74. 

68. Kan.— Corpus Juris quoted In 

Shumway v. Shumway, 44 r.2d 247, 
248, 141 Kan. 836. 

N.Y—Central Trust Co. of New York 
V Gaffney, 142 N.Y S. 902, 157 App 
Div. 601, affirmed 109 N.E. 1069, 215 
N.Y. 740. 

Interest ‘‘in praesentl” 

In order for owner of property to 
make himself trustee for benefit of 
another, it Is neee.s.sary that owner 
use words or do acts clearly denoting 
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tec®^ for the benefit of a cestui que trust or pur¬ 
pose to which the trust fund is to be applied;*^® or 
a retention of title by the owner under circumstanc¬ 
es which clearly and unequivocally disclose an intent 
to hold for the use of another, as considered infra 
§ 50. The terms of the trust must be sufficiently 
declared, as discussed infra § 42. Considered fiom 
the standpoint of parties, an express trust implies 
a cooperation of three persons: A settlor, or a per¬ 
son who creates or establishes a trust; a trustee, or 
person who takes and holds the legal title to the 
trust property for the benefit of another; and a 
cestui que trust or person for whose benefit the 
trust IS created.''^ 1 


Spendthrift trusts. In order to constitute a valid 
spendthrift trust, there must be an intention to 
create such a trust the interest of the donee can¬ 
not exceed an equitable life estate in the income 
of the property,without title or right to the pos¬ 
session of the property itself,securing it against 
the beneficiary's improvidence or incapacity;”^ the 
legal title must be vested in a trustee,who may be 
authorized or directed at his discretion,or on the 
happening of certain events,to pay money or 
deliver benefits to the beneficiary and the trust 
must be an active one.^® The beneficiary must not 
possess power to destroy the trust and acquire full 
power of alienation,^'! and it has been held that the 


Intention to relinqul.sh hla benrficial 
interest in the property "in praesen- 
tl" and to hold It for benefit of anoth¬ 
er, that there be spociflc property to 
be held in trust, and an absolute part¬ 
ing by alleged trustor -with beneficial 
interest which was his up to the de<‘- 
laration of trust—Fritz v. Thompson, 
Cal.App., 271 P 2d 2Of). 

69. U.S.—Buhl V Kavanagh, C.C.A. 
Mich., 118 F.2d 316. 

Cal.—Sefton v. San Diego Trust & 
Savings Bank, App , 106 P 2d 974 
Kan.—Corpus Juris quoted ia Shuni- 
way V. Shumway, 44 P.2d 247, 248, 
141 Kan 835. 

NT—Gifford V. Rising. 3 N.Y S. 392. 
51 Ilun 1. 

Appointment of trustee by court pee 
infra | 217. 

70. U.S.—Buhl V. Kavanagh, C.C.A. 
Mich , 118 F 2d 315. 

Cal —Sefton v. San Diego Trust & 
Savings Bank, ApP , lOfi P.2d 974. 

Ill—Kobbin.s v. Continental Nat. 
Bank & Trust Go of (’hicago, 68 
N l!l2d 2.54, .324 111.App 422—Kings- 
h'y V. Montioso t'crnclery Co, 2C 
N.E2d 013. 301 III App. 273. 

Kan —Corpus Juris quoted in Shum- 
wiLV V. Sh uni way. 44 P.2d 217, 248, 
141 Kan. 835. 

N Y.—In re Voorhis’ E-state, 27 N.T. 

S 2d 818. 176 Mlso 686. 

Ohio.—TIaggi'rly v. Siuure, 26 N R 2d 
0(13. 03 Ohio App. 300, rever.sed on 
other ground.s 28 N E 2d 554, 137 
Ohio St 207—Whiting v. Ucrlr.un, 
199 N R 367, 51 Ohio App. 4(l 
Pa—In re Pillot’s Trust, CVimlT, 05 
Montg Go 211 

R.T —Blivcn V, Borden, 1S5 A. 2.39, 
66 U I 283. 

66 t^J p 232 note 79, 

71. Iowa—Sinclair v. Allendcr. 26 N. 
W2d 320. 238 Iowa 212—Dillen- 
beek v. rinnell, 96 N.W. 800. 121 
Iowa 201, 20,3 

Kan.—Corpus Juris quoted in Shum- 
way V. Slunnvvay, 44 P.2d 247, 248, 
141 Kan. 835. 

72. Iowa.—Corpus Juris cited In 

In re Buoklin’s Estate, 51 N.W.2d 
412, 415, 243 Iowa 312. , 


[Tenn.—State ex rel. v Nashville 
Trust Go.. 190 S W 2d 785, 28 Tenn. 

I App. 388—Rose v. Third Nat, Bank, 

; 183 S.W.2d 1. 27 Tenn App. 653. 

65 C .T. p 232 note 83. 

I "Spendthrift trust” defined see BU- 
i pra § 21. 

Suflleiency of declaration to show in¬ 
tent to create spendthrift trust see 
j infra § 43. 

73. Mich —In re Ford’s Estate, 49 N. 
W 2d 154, 331 Mich. 220. 

N.H—Brahmey v. Rollins, 179 A. 186, 
87 NH 290 

N.C.—Corpus Juris cited In Chinnis 
I v Gobb, 185 S.B. 638, 640. 210 N.C 
104 

i S.C— Corpus Juris cited la Albergotti 
I V Summers, 26 S E 2d 395, 398, 203 
I SG. 1.77. 

' Tenn —Robertson v. Brown, IS Tenn. 
j App. 211. 

65 C J p 233 note 84 

74. Iowa—In re Tone’s Estates, 39 
N.W 2d 401. 240 Iowa 1316 

Mich—In re Ford-.s Plslate, 49 N.W.2d 
154, 331 Mich 220 

NH —Brahmey v. Rollins, 179 A. 186, 
87 N 71 290. 

N.C—Coi’pus Juris cited ia Chinni.s 
, V (’obb. 185 SE 638, 640, 210 NO 
I 104 

S.C.—Corpus Juris cited in Albergotli 
V Summers, 26 .S E 2d 395. 398. 203 
SG 137 

66, G .T p 233 note 85 

Trust created by beneficiaries 

Spendlhrift provision.s of trust 
wer<‘ not valid a.s to tax years in¬ 
volved where ih,* tru.st was continued 
and, in elle<'t, created by the bene- 
flciarie.s themselves—MeFaddui v. C. 
I. R. Gt'ATex., 148 F.2d 570. 

75. Conn —Greenwich Tru.st Co v 
Tyson, 27 A.2d 166, 129 Conn 211 

Pa.—In re Ileyl’s E.staLe, 40 A 2d 149. 
156 Pa Super 277, alllrmed 43 A.2d 
130, 352 Pa. 407 

Tex—Nunn v. Tiehe-Goettinger Co., 
Com .\pp., 245 S W. 421—Ijong v. 
Long, (.Tv.App . 252 S W.2d 235, er¬ 
ror refused no reversible error. 
Wash—Milner v. Outcalt, 219 P.2d 
982, 36 \V'a&h.2d 720. i 
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76. Mich.—In re Ford’s Estate, 49 
N.W 2d 154, 331 Mich 220 

Mo—Loehr v. Glaser, 133 S W 2d 394. 
N C.—Corpus Juris cited in (’’h inn is 
V. Gobb, 186 SR 638, 640, 210 N.C, 
104. 

S C.—Corpus Juris cited in Albergotti 
V. .Summers, 26 S.E 2d 395, 398, 203 
S C. 137. 

Tenn —Robertson v. Brown, 13 Tenn. 
App, 211. 

66 G.J. p 233 note 87. 

77. Iowa.—Keating v Keating, 165 
N.W. 74, 182 Iowa 1056. 

78. Iowa.—Keating v. Keating, su¬ 
pra 

65 G.J. p 233 note 89. 

79. Towa.—In re Tone’s E.state.s, 39 
N W 2d 401, 240 Iowa 131.5'—Keat¬ 
ing V. Kcfiling, 165 NW. 74, 182 

I Iowa 1056. 

80. Mieh —In re Ford’s E.state, 49 N. 
W 2d 1 .'■>4, 331 Mich 220 

N G —Corpus Juris cited la Chmnia 
V. Cobb. 186 SE. 638, 640, 210 N.C. 
101 . 

S C —Corpus Juris cited ia Albergotti 
V Summers, 26 S.E 2d 395, 398, 203 
SC. 137. 

Tenn—Slate ex rel. v Na.'^hville 
Trust (’o, 190 SW.2d 785, 28 Tenn. 
App. 388—Rose v. Third Nat. Bank, 
183 SW2d 1, 27 Tonn.App. .5.53— 
Robertson V. Brown, 13 Tenn App. 
211 

Tex—Long v. Long. Civ App., 252 S. 
W 2d 2.55, error refused no revers¬ 
ible error. 

6.5 G.J. p 233 note 91. 

81. Iowa —Corpus Juris cited ia 

In re Bueklui’s Rstate, 51 N.W.2d 
412, 415, 243 Iowa 312—In re Tone’s 
Estates, 39 N.W.2d 401, 240 Iowa 
1315. 

N J—Moore v. Moore, 44 A.2d 639, 137 
N.J.Eq 314 

Pa—In re Ileyl’s E.state, 43 A 2d 130, 
352 Pa 407—In re Harrison’s Es¬ 
tate, 185 A. 766, 322 Pa. 632. 

Utah—Gronquist v. Utah State Agr 
Gollege, 201 P.2d 280, 114 Utah 426. 
65 C.J, p 233 note 92. 





89 C.J.S. 


TRUSTS §§ 22-23 


trust deed must contain a provision against aliena¬ 
tion or anticipation of income.S2 js not neces¬ 
sary that the beneficiary be a spendthrift,or that 
there be a gift over on the termination of the trust.*^ 
The court will not inquire into the reason or wisdom 
of creating a spendthrift trust; it will assume that 
it is sufficient.®^ It has heen held that the validity 
of a spendthrift trust d<.])cn<ls on the sufficiency and 
legality of the expressed piiiJioses of the trustor and 
not on the trustor’s reasons for creating the tiusts.®® 

§ 23. Parties 

a. Settlor or creator 


b. Trustee 

c. Cestui que trust 

a. Settlor or Creator 

Every person competent to make a will or enter 
into a contract has the power to dispose of his property 
by creating a trust. 

Every person competent to make a will or enter 
into a contract has the power to dispose of his prop¬ 
erty by creating a tnist.®^ The state, by legislative 
enactment, may create a valid trust. *8 In the ab¬ 
sence of statute, a court has no power to create a 
trust.*'-* Obviously, a person who has no title or 
interest in property can create no trust therein.*® 


*‘A»tlcipatloa” 

The term “anticipation,” ns used 
With referom-e to a spendthrift trust, 
means dealing with trust property 
before It Is due to be paid to a bene¬ 
ficiary—Moore v. Moore, 44 A 2d 639, 
137 N.J.Eq. 314 

82. Md —Houghton v. Tiffany. 82 A 
831, 116 Md 655. 

Bestrolnt on oUsnatioB 

A spendthrift trust is in the nature 
of a restraint on alienation.—Mer¬ 
cantile Trust Co V. HofCerbert, H.C. 
Md, 58 F.SUPP. 701. 

83. Cal.—In re De Lano’a EMlate, 
145 P.2d 672, 62 Cal App.2d 808 

Kan—In re Watts, 162 I* 2d 82. 160 
Kan. 377. 

Minn — In r© Moulton's Est.ntc, 46 N. 
W.2d 667, 233 MJnn. 667, 34 A.LR. 
2d 1092. 

N.J—Moore V. Moore. 44 A2d 639, 
137 N.J.Ea. 314. 

NC—Chinnis v. Cobb. 185 fJ E 638, 
210 N.C 104. 

Tex—Long v. Long, Clv.App,, 252 
S W M 235, error refused no rever.s- 
Iblc error, 

66 C.J. p 233 note 94. 

Buie criticised 

“When, finally, it la observed that 
the policy fof spendthrift trusts] Is 
indifferent to any dustinction between 
beneficiaries who are and are not 
spendthrifts In fact, thus Infolding 
Within its arms tho.se needmg none 
of its favor from any standpoint of 
protection. It is entitled to even Je-ss 
respect. The policy in practice and 
as developed Is thrown .aside in coiu- 
piete disregard of its proper lmjiL.s of 
application. The argument that any 
one may become a spendthrift and 
thus warrant his treatment as having 
already become one la too strained for 
acceptance,'’—Brahmey v, Rollins, 
179 A 186, 194. 87 N.H. 290. 

«L Ill.—Wagner v. Wagner, 91 N.E. , 
66. 244 III. 101, 18 AnnCas. 490. 

85. Ill.—Estate of Beckwith v. 

Cooper, 258 llhApp. 411. 

N.C. —Corpus juris cited iu Chinnis 
V. Cobb, 185 S.E 638. 6i0. 210 N.C. 
104. 

«9 C.J.S.—47 


88. Cal.—In re De Lnno’s Esiiite, 

145 P2d 672, 62 Cal App 2d 808. 

87. U.S.—Beaxley v. Allen, DCGa., 

61 FSupp 929. 

65 C J. p 233 note 98. 

('nation of trust by married woman 

for husband see Husband and Wife 

S 142 

Beuellclary of life policy 

A beneficiary to whom life policies 
had been assigned was entitled to as¬ 
sign the insurance in trust for her 
own benefit—^Flrst Trust Co of St 
Paul V Northwestern Mut. Life Ins. 
Co., 283 NW. 236, 204 Minn. 244. 

Debtor 

(1) A debtor may set apart a por¬ 
tion of hi.s assets as the res of a 
trust for the purpose of assuring the 
creditor of collection of the debt or 
as a substitute for the debt.—In re 
Prudence Co., D.C.N.Y., 24 F.Supp. 
666 . 

(2) The existence of a trust is not 
defeated because of debtor-iueditor 
relationship between part or .ill of 
parties.—Rank of Amciica Nat 'I’rusl 

.Savings Ass'n v. HazelbUtJ, 6X I'2d 
38,>5, 21 Cal App 2d 109. 

Orautee 

A grantee may create a trust al¬ 
though the property was conveyed to 
him without an obligation to hold it 
in trust.—^Welle.sley College v. Attor¬ 
ney General, 49 N.E 2d 220, 313 Mass. 

Labor council 

Trust instrument and deed execut¬ 
ed pursuant to resolution of labor 
council on a labor temple building 
whose purchase had been contributed 
' to by labor unions was valid as 
I within the authority of the council 
which was the sole beneficiary under 
the original trust, and on ground that 
I the council validly exercised such , 
right, that the building committee 
validly carried the trust Into execu¬ 
tion, and that the administrative dc-1 
tails were appropriate to the author¬ 
ized purpose of the trust and im- 1 
paired no right of property therein, i 
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—Alsop V. Gard, Tex Clv.App., 227 
S W 2d 323, error refused no revers¬ 
ible error. 

Person held creator of trust 

Nir—Smith V. Pratt, 63 A.2d 237, 95 
N H. .337 

Where individuaJla aoUoitea funda 
from general public for creation of a 
fund to be used to meet needs of 
child, solicitors of fund acted as 
agcnt.s of donors, and were respon¬ 
sible to carry out donors’ Intent.— 
Babcock v. Plsk, 41 N.W.2d 479. 327 
Mich. 72—65 C.J. p 233 not© 98 Tb], 

88. Miss.—5?inking Fund Com’rs v. 
Walker, 7 Miss 143. 38 Am D 433. 

Tex— Corpus Juris cited iu Federal 
Trust Co. V. Brand, Clv.App., 76 S. 
W.2d 142, 144, error refused. 

89. U.S.—Van Solver v. Rothonnlea, 
DC Pa, 36 F.Supp. 677, afilrmed 
122 F,2d 097. 

Cal—Simpson v. Simpson, 32 P. 167, 
80 Crvl 237 

Pa—^Diiuglicrty v Shillingsburg, 34 
A 31.'), 175 I‘a 56 

SD—In re Zee Ii’s Estate, 6 N.W.2d 

432, 69 S.D 51 

Wa.sh—Staldcr v I’aciflc Nat. Bank 
of SniLtle, 183 P2d 793, 28 Wash. 
2d C38. 

90. U —Buhl V. Kavanagh. C.C.A. 
Mich, 118 F 2d 315—Johnson v. C. 

I R. CCA.8. 108 F2d J04—Braln- 
ard V Commia.sioner of Internal 
Revenue, CO.A,7, 91 F.2d 880, cer¬ 
tiorari dismissed 58 Set 748, 303 
US. 6C5, 82 L Cii. 1122—Uird v. 

Stein, D.C.M 1 .S.S, 103 F.Supp. 399, 
revi-nsed on other ground.s, C.A.. 204 
F 2d 122, rehearing denied 206 l^'.2d 
512. 

C.Tl.—California Bank v. Bell, 101 P. 

2d 724, 38 Cal.App 2d 533. 

Fla—Columbia Bank for Coopera¬ 
tives V Okeelanta Sugar Co-op, 62 
So,2d 670. 

Ill —Baiar v. O’Connell, 6 N.E 2d 140, 
3C5 Ill. 208. 

Md —^Dougherty v. Dougherty, 2 A.2d 

433. 175 Md. 441. 

Mass—Chandler v. Lally, 31 N.B.2d 
1. 308 Mass. 4L 
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§ 23 TRUSTS 


Where the legal title to property is already held by 
one person for the benefit of another, the power to 
declare a further trust resides in the beneficial own- 
cr.»i 

b. Trustee 

While a trustee is essential to a trust, as con¬ 
sidered supra § 22, equity will not permit a trust, 
otherwise perfectly declared, to fail for want of a 
trustee, as discussed infra § 211, but will, in case 
of a vacancy, either apiioint a trustee, as discussed 
infra § 217, or assume the administration and exe¬ 
cution of the trust itself, as considered infra § 262. 

c. Cestui Que Trust 

The cestui que trust must be a person or legal 
entity, distinct from the trustee, but It Is not necessary 
that the cestui que be in existence at the time of the 
creation of the trust. 

It is essential to a private trust that there be a 
cestui que trust or beneficiary, as discussed supra 


§ 22, which must be a person or legal entity,dis¬ 
tinct from the trustee, as considered infra § 210; but 
it is not necessary that the cestui que trust be in 
existence at the time of the creation of the trust, and 
it is sufficient if it comes into being during the life 
of the trustee.®^ It is not necessary that the ben¬ 
eficiary be named if he is so described that he is 
capable of being identified and distinguished from 
every other human being.®^ It is the general rule, 
with some exceptions,that persons who have no 
right to acquire and hold property cannot become 
beneficiaries and acquire the beneficial interest in 
property through the medium of a trust.®® 

It has been held that a trust may be created for 
the benefit of minors,®"^ heirs at law,®® the settlor’s 
wife and children,®® the trustee’s wife and children,’' 
a school,^ an unincorporated joint stock company,® 
and the residents of an unincorporated village.^ 
Except where the rights of creditors are concerned,® 
a trust may be created for the benefit of the settlor 
during his life, with remainder to other persons,® 


N.C.—Corpu* Jut 1« q.uoted In Handle 
V, Grady. 32 S.E 2d 20. 22, 224 N.C. 
651. 

S.D.—In ro Zech’s Estate. 6 N.W.2d 
432, 69 S D 61. 

Tenn—Hailey v. Ilalley, 182 S.'W.2d 
127, 27 Tenn App. 496. 

66 C J p 233 note 2. 

01. U.S.—Buhl V Kavanagh, C.C A 
Mich., 118 F.2d 316 

Mass—Chandler v. Lally, 81 N.E 2d 
1, 308 Mass. 41^ 

65 C.J. p 233 note 8. 

02. U.S—Quinn v. Central Co., C.C 
A.Cal.. 104 F 2d 450. 

Okl —Corpus Juris cited in Modern 
Woodmen, etc. v. Tulsa Modern 
Woodmen B. A., 264 P.2d 993, 996 

66 C.J. p 233 note 11. 

Class 

(1) Members of a definite class of 
persons or members of a class who 
can readily b« identified may properly 
be made the beneficiaries of a trust, 
or a trust may be created for the 
benefit of a class of persons, al¬ 
though, by the terms of the trust, the 
tru.stee is authorized to select which 
of the rnember.s shall take m what 
proportions.—Edgerton v. Johnson, C. 
A.II1.. 178 F.2d 106. 

(2) Where on Interest can be 
transferred only to members of a 
particular class of persona, a trust 
of the interest cannot be created in 
favor of a person not within the 
class—Jones v. U. S., D.C.Mass,, 61 
F.Supp. 406. 

Private burial grounds 

In absence of statute, bequest or 
devise to a trustee for erection of 
monuments and markers on private 
burial grounds is defective as a pri¬ 
vate trust because It has no specified 


beneficiary.—In re Voorhis’ Estate, 
27 N.Y.S2d 818, 176 Mnsc. 585. 

93. U S.—Uruun v. Han.son, C C.A. 
Idaho, 103 F.2d 685, certiorari de¬ 
nied Hanson v. Bruun, 60 S Ct. 86, 
308 US. 671. 84 L Ed 479, con¬ 
formed to 30 F Supp 602. 

Ga.—Carmichael Tile Co v. Yaarai> 
Temple Bldg. Co.. 185 S.E. 604, 182 
Ga. 348. 

66 C.J. p 234 note 18. 

94. Ga.—Carmichael Tile Co. v. 
Yaarab Temple Bldg. Co., supreu 

65 C.J. p 234 note 14. 

Parl.mutnel ticket holder 

Under statute pursuant to which 
race a.ssociation was given authority 
to conduct race meetings and to "sell 
pools by the use of pari-mutuel ma¬ 
chines or totalizators," relationship 
between parties to sale Is In nature 
of a contract rather than one of 
‘‘trust," particularly since association 
has no way of knowing who Is hold¬ 
er of any particular pari-mutuel tick¬ 
et or to whom amount due thereon be¬ 
longs—^Wise V. Delaware Steeple- 
cliase & Race Ass'n, 46 A.2d 647, 28 
Del.Ch. 632. 166 A.L.R. 830. 

95. Sole aud separate use trust 

A sole and separate use trust can¬ 
not be created except for a married 
woman or one in immediate contem¬ 
plation of marriage: it ceases on dls- 
coverture and does not revive on a 
second marriage.—In re Simon’s Es¬ 
tate, 34 Pa Dist & Co. 476—65 C.J. P 
234 note 16 [a]. 

96. Va—Dunlop v. Harrison, 14 

Graft. 261, 55 Va. 261. i 

65 C.J P 234 note 16. ' 

97. Pa—Appeal of Cressman, 42 Pa 

147, 82 Am.D. 498. i 
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Utah—Capps v. Capps, 176 P.2d 470, 
110 Utah 468. 

98. Cal.—Blxby v Holcbkls, 136 P. 
2d 597, 58 Cal.App 2d 446 

99. N Y.—Sloan v Birdsall, 11 N Y. 

S. 814, 68 Hun 317. 

1. Pa—De Roy v, Richards, 8 Pa. 
Super. 119. 

2. Conn —Proprietors White School 
House V. Post, 31 Conn. 240 

65 C.J. p 234 note 20 

3. Ill —Hart v. Seymour, 35 N.E. 
246. 147 III. 698. 

4. Mo—Miller v. Rosenberger, 46 S. 

I W. 167, 144 Mo 292. 

5. Cal—Soflon v. San Diego Trust 
I & Savings Bank, App., IOC P.2d 974. 

65 C.J. p 234 note 23. 

6. US —United Bldg. & Loan Ass'n 
V. Garrett, D C Ark., 64 F Supp. 460 
—First Nat Bank of BloomingdaJe 

T. Manufacturers Trust Co., D.C.N. 
J., 2 F R D 126 

N.J.—Fidelity Union Trust Co ▼. 
Anthony, 81 A.2d 191, 13 N.J.Su- 
per 596, affirmed Fidelity Union 
Trust Co. v. Heller, 86 A.2d 694, 18 
N J.Super. 49. 

Tenn.—^American Bank & Trust Co. 
V. Lebanon Bank & Trust Co., 192 
S.W.2d 246, 28 Tenn App. 618. 
W.Va.—Lamb v First Huntington 
Nat. Bank, 7 S E.2d 441, 122 W.Va. 
88 . 

65 C.J. p 234 note 24. 

Change In substance 

When grantor makes himself a ben¬ 
eficiary of a trust of his own crea¬ 
tion, the law must be astute to see 
whether substance as well as appear¬ 
ance of things has been changed and 
takes note of the status quo ante 
of the trust, and if it finds that, aft- 
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although trusts for the sole use and benefit of the 
settlor are expressly or impliedly prohibited by some 
statutes.*^ The beneficiary may enhance the corpus 
of the estate by voluntary contribution.® 

Extent of interest. The extent of the interest 
of the beneficiary of a trust need not be definite at 
the time of the creation of the trust if it is definitely 
ascertainable within the period of the rule against 
perpetuities.® The time of vesting of express trusts 
is considered infra § 29. 

Statutory limitation of trusts to beneficiaries not 
sui juris. In some jurisdictions there are certain 
restrictions on the right of a person to create a trust 
for a person sui juris, which are unknown to the 
common law.’i® Under a statute providing that trust 
estates may be created for the benefit of any minor, 
or person non compos mentis, or any male person 
of age, whenever in fact such person is, because of 
mental weakness, intemperate habits, or wasteful 
and profligate habits, unfit to be intrusted with tlie 
right and management of property, it has been held 
that a trust estate cannot be created for the benefit 
of one SUI juris,who has no wasteful, intemperate, 
or profligate habits that a person cannot, by deed, 
create out of his own property, on his own behalf, 
a trust estate;^* but a trust may be created for 


TRUSTS § 23 

minors although there are no active duties to be 
discharged by the trustee.!^ A valid trust may, 
however, under certain circumstances, be created 
for the benefit of one sui juris.^*> Such a statute 
docs not prevent the creation of a trust for the ben¬ 
efit of a person sui juris, for life, with a limitation 
in trust to another person sui juris but the mere 
fact that there is a legal remainder over will not 
suffice to uphold a trust for one sui juris.l’^ A valid 
trust may be created in favor of a minor, not only 
where the trustee takes the legal title for him in 
fee simple, but where the trustee takes it in trust 
for a life tenant who is sui juris, with remainder 
over in fee to the minor, and in such a case 
the trust embraces both estates, and the trustee is 
empowered to act and manage the property for 
bothJi® 

Trust for benefit of two persons. There may be a 
single beneficiary, or several beneficiaries of a 
trustee It has been held, however, that there can 
be no trust in property for the common benefit of 
two persons where one of them has power at any 
time to destroy the trust by disposing of the prop- 
crty.^i 

Use on bargain and sale. It has been held that 
a use upon a bargain and sale cannot be limited to 


•r creation of trust, rrantor still la 
the one who has the primary right to 
enjoy fruits of ownership, it may 
disregard change In legal title in or¬ 
der to prevent some policy of the law 
from being nullified by a legal device. 
—Kent V. U. S., 60 F.SuPp. 203, 103 
Ct.Cl. 714. 

T. Kan— Herd v. ChamberB, 149 P,2a 
583, 158 Kan. 614. 

66 C J. p 234 note 26. 

BiltlBh Statute held InappUoahle 

British statute, declaring dccd.si of 
gifts in trust to use of persons malt' 
lag them void, was inapplicable to 
trust deed directing payment of in¬ 
come to settlor during her life and 
principal to her testaniculary ap¬ 
pointees, surviving issue, or next of 
kin.—^Mercantile Trust Co. of Balti¬ 
more V. Bergdorf & Goodman Co., J73 
A. 31. 167 Md. 158, 93 A.L..B. 1206. 

Sa. Oallfornla 

(1) Under Civil Code f 867, which 
ha .«i been repealed, a trust to hold 
rents and profits to the sole use of 
the settlor was held not to be within , 
the uses authorized.—Carpenter v ' 
Cook. 64 P. 997. 133 Cal. 631. 84 Am. I 

S.R. 118. I 

(3) Under later decisions trusts 
created for the benefit of the settlor 
have been held valid. 

U. S.—Quinn v. Central Co., C.C,A. 
Cal.. 104 F.2d 460—^In re Bogal, D. 
C.Cal.. 112 F.Supp. 712. 


■Cal—Bixby v Hotchkis, 1.36 P.2d 697, 
68 Cal.App 2d 446—Sefton v. San 
Dlrgo Trust & Savings Bank, 106 
P.2d 974. 

8. NY.—Central Trust Co. of New 
York V. Fiilrk, 164 N Y,S. 473, 177 
App.Div. 601, 

9. Or—Williamson v. Denison, 202 
r 2d 477. 186 Or. 249. 

Private trusts as subject to rule 
against perpetuities see Perpetui¬ 
ties g§ 26-29. 

' 10. Ga-Clark v. Baker, 196 S.E. 760, 
186 Ga. 65—^I’eople’s Nat. Bank v. 
Cleveland, 44 SE5. 20, 117 Ga. 908. 

11. Qa—^Hoffman v. Chester, 39 S. 
E.2a 857. 201 Ga. 447-Citizeus & 
Southern Nat. Bank v. Howell, 196 
SB. 741, 186 Ga. 47—Armour Fer¬ 
tilizer Works V. Lacy. 91 S B 12, 
146 Go. 196. 

Mental and not physical capacity 
The statute providing that. In an 
executed trust for the benefit of a 
person "capable of taking and man¬ 
aging property.” beneficiary obtains 
perfect title, uses quoted phrase with 
respect to mental and not to physual j 
capacity—Clark v. Baker, 196 S E. 
760, 186 Ga. 65. j 

12. Ga.—Hoffman v. Chester, 39 S. 
E.2d 867. 201 Ga, 447—Lester v. 
Stephens. 39 S.E. 109, 113 Ga. 496. 

13. 6a—Finn v. Dobbs, 4 S.E.2d 665, 
188 Ga. 602—Citizens & Southern 
Nat. Bank v. Howell, 196 S.E. 741, 
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186 Ga 47—Sargent v. Burdett. 22 
SE 667, 99 Ga. Ill—Gray v. Obear, 
64 Ga, 231—^I.<ewis v, Fry, 26 S.EL 
2d 122, 69 Ga.App. 461, transferred 
22 S.B.2d 817, 194 Ga 842, 

14, Ga—Sidoa v. Shcwwiuker, 4 S B. 
2d 829, 188 Go. C72—Turner v. Bar¬ 
ber. 62 SE 587. 131 Ga. 444. 

15, Ga—,Sidc.s V Hhcwmuker, 4 S B. 
2d 829, 188 (Ja 672—Finn v. Dobbs, 
4 SE.2d 655, 188 Go. 602—Clark v. 
Balter, 19(i SE 760, 18t> Ga. 65— 
C’itizens & Southern Nat. Bank v. 
Howell, 1!)6 SE 741, 180 Ga. 47— 
De Vaughn v. Ha>s, 78 S B 844, 
140 Oa 208 

le. Oa—B udreau v. Minglodorff, 63 
SE.3d 326, 207 Ga. 53X—Clark v. 
Baker, 196 S E. 7.50, 186 Ga GB — 
Citizens At Southern Nat. Bank v. 
Howell, 196 SE 7’41, 1«6 Ga 47 
—'People’s Nat. Bank v. Cleveland, 
44 S.E. 20. 117 Ga 908. 

65 O.J. p 234 note 32. 

17. Ga—Finn v. Dobbs, 4 S.E.2d 
C.*55, 188 Ga 602—De Vaughn v. 
Hays, 78 S.E. 844, 140 Ga. 208. 

IB. Ga.—Sides v. Shewmaker. 4 S.B. 

2d 829, 188 Ga 672. 

19. Ga—S ides v, Shewmaker, su- 
prA 

30. Tenn.— American Bank & Trust 
Co. V. Lebanon Bank & Trust Co., 
192 S.W.2d 246, 28 Tenn.App. 618. 
21. Wash.—Guye v. Guys, 116 P. 721, 
63 Waah. 840. 87 L.R.A.N.S.. 188. 
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§§ 23-24 TRUSTS 


any person other than the barj^ainee, in whom alone 
the legal estate can be executcd.^^ 

§ 24. Subject Matter 

While the subject matter of a trust must be lawful, 
definite property, there appears to be no limitation or 
restriction on its kind or nature. 

While the subject matter of a trust must be law¬ 


ful,2* definite** property, there appears to be no 
limitation or restriction on its kind or nature, it 
being the rule that a trust may exist in any prop¬ 
erty, real or personal, legal or equitable, which is 
in existence and which, in the eye of a court of 
equity, is of value.25 Thus, it is held that a trust 
may exist in a bond, 2 6 choses in action,*"^ contingent 
interests,2S expectancies,life insurance policies 
or proceeds therefrom and further has also been 


88 . N.T,—Jaekaon v. Cary, 16 Johns. 
302—Jaekaon v. Myers, 3 Johns. 
388, 3 Am.D. 504. 

83. h’la,—Byrne Realty Co v South 
Florida Farms Co., 89 So. 318, 81 
Fla 805, 864. 

Kan.—Shumway v. Shumway, 44 P. 
2d 247, 141 Kan. 835. 

84. Cal.—Gonsalves v. Ilodpson. 237 
P 2d 066, 28 Cal.2d 91—Garn.son v 
Edward Brown & Sons, 1.54 P 2d 
377, 26 Cal 2d 47.5—Balian v. Bali- 
an‘B Market, 119 P.2d 420, 48 Cal. 1 
App 2d 160. 

Ill.—KllKore v. State Bank of Colusa, 
25 NE.2d 39, 372 Ill. r.7R—Gurnett 
V. Mutual l.ifo Ins Co of >Iew 
York, 191 N.E. 260, 35C 111. G12— 
Velde V. Reardon, 64 N E 2d 91, 
322 Ill.App 177—Ueynolds v. First 
Nat. Bank, 279 III App. 681, tOO. 
Kan.—Shumway v. Shumway, 44 P. 

•2d 247, 141 Kan. 835 
Ky— Corpus Jnrlg cited la. BeLii uil's 
Bx'rs V. DeLouil, 74 S W.2d 474, 
477. 265 Ky. 406. 

Md.—BnuKherty v, Dougherty, 2 A 2d 
433, 175 Md. 441. 

Pa. —Styer v. Hess, Com PI., 59 
MontiT.Co. 41. 

66 C.T. p 235 note 37. 

Bcftnlte or definitely ascertainable 

(1) The subject matter ol' a trust 
must be definite or dellnilelv ascer¬ 
tainable from the tacts existing at 
the time of the creation of the trust 
TJ.S.—l.(e\vis V. Jaikson A Siiuire, B.C. 

Ark., 86 F.Supp, 354, appeal dis¬ 
missed, C A., 181 l'\2d 3011, Kewis 
V. Midwest Min Co, IM F.2d Kill 
and Lewis v, F S Neeley ,181 
F,2d 1011—First Nat Bank of 
liloomlngdale v. Manuf.icturors 
Trust Co., DC-NJ., 3 F.ll D. 12.5 
Ky.—Ridley v. Shepard, 108 S.W.2d 
•650, 293 Ky. 91 

Or.—Williamson v. Denison, 202 P.2d 
477, 185 Or. 249. I 

(2) Defendant could not urge that 
oral trust of ten thousand chdlars 
worth of bonds for plaintiU’s benefit 
was not established Itecause subject 
matter of trust wiis not definite or 
definitely aset i titinahlc, where bonds 
in a larger amount than ten thou¬ 
sand dollars had cn turned over to 
defendant by settlor, and defendant 
failed in his duty of segregating leu 
thousand dollar.s worth of the bonds 
for the trust estate.—Fricke v, Web¬ 
er, CC.AOhlo, 145 F.2d 737, 


2S. US~U. S. Trust Co. of New 
York V. C. I. R., 66 8? Ct. 329. 290 

U. S. 481, 80 LKd. 340, followed In 
Helvenng v Mcllvalne. 56 S.Ct. 
3.32, 296 TI.S 488, 80 L.Ed, 34.5— 
Buhl V. Kttvanagh, C A Mich , 118 
F 2d 316—Corpus Juris cited in 
Bank of America Nat Trust & Sav- 

I Ings A.s.s’n V. Scully, CCAColo, 92 

1 F.2d 97, 103. 

Ark—Matlock v. Bledsoe, 90 S.W 
848, 77 Ark GO. 

Ga—Carmichael Tile Co. v. Yaarab 
Temple Bldg. Co.. 186 S.E. 60'4, 182 i 
(la 348. 

1 Ill.—Kilgore V. State Bank of Colusa. 
25 NE'2d 39, 372 Ill. 678—Gur¬ 
nett V. Mutual Life Ins. Co. of New 
York. 191 N.E. 250, 356 HI. 612. 
Mass—Chandler v Ijally, 31 N.E 2d 
1, 308 Maas. 41—Mee v. Fay, 76 N. 
B. 229. 190 Mass. 40. 

Minn—Fir.st Trust Co. of Rt. Paul 
I V. Northwestern Mut Life Ins Co , 
283 NW. 236. 204 Minn 241 
Mo.—Page V Joplin Nat. Bank & 
Tru.st Co., 265 SW.2d 821. 3C3 Mo 
lOOX.-Gwln V. Gwm. 219 S W 2d 
283, 210 Mo.Aipp 782, 

Nub.—Dahlke v. Dahlke, 61 N.W.2d' 
266. 155 Nob. 169 ' 

N.J—Eagles Building & Loan Ass’n 

V. Fiduiia, 37 A.2d 116, 135 NJ j 

Eq 7. alllrmod 40 A 2d 627, 136 N 
JEq. 117. I 

N y.—In re Fischer’s Will, 120 N.E ! 
2d 088, 307 NY. 119 In re Jarvie’s 
Trust. NY Sup, 73 N Y S 2d 210. 
Ohio---Braun v. Central Trust Co. 

109 N.E'2d 476, 92 Ohio App lit) 
Okl—Brinkley v. Patton, 119 P.2d 
201, 194 Okl. 241. 

Tent)—Hunt v. Hunt, 80 S W 2d 666. 
109 Tciin. 1—Cothron V. Cothron, | 
111) S.W.2d 10,51, 21 Telia App. 388 1 
—Hams V. Union Bunk, 1 Cold 
152 

21 CJ p 1046 note 10—65 C.J. p 235 
note 38. 

Corporate stoclc 

(1) The holders of corporate 
shares may croiife a trust therein for 
any purpose they deem desirable, as 
long a& the purpose is not prohibit¬ 
ed by stiitute or some rule of public 
policy.—Morris v The Bruadview, 65 
N.E'2d 605, 328 IlhApp. 267. 

(2) Accordingly, stockholders may 
surrender part of their stock to & 
trustee to be held for disposition as 
diiccted by the board of directors.— 
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Fox V. McKeown, 280 P. 939, 154 
Wash. 34 

(3) Voting trusts see Corporations 
5 6'52. 

Future interest 

(1) A vested future Interest con¬ 
stitutes a property Interest In the 
subject matter of a trust—^William¬ 
son V. Denison, 202 P.2d 477, 185 Or. 
249. 

(2) A transfer to trustee need not 
be of a present interest m order to 
cre-atc a valid trust, but mav be of a 
future interest—Oakland Scavenger 
Co. V Gundi, 124 P.2d 143, 61 Cal.App. 
2d 69. 

Property In possession of agent 

i'rincipal may declare a trust In 
piuperty in possession of his agent to 
carry out trust —Deakins v. Webb, 84 
S.W 3d 367. 119 Tenn.App 182. 

26. Md.—McIntyre v. Smith, 141 A. 
I 405, 354 Md 660 

I 65 C J. p 235 note 39. 

27. III.—Gurnett v Mutual Life In.s. 

I Co of New York, 191 N E. ‘260, 356 
[ HI. 612. 

28. Ill —Gurnett v. Mutual Life Ins. 

I Co. of New York, supra. 

j 29. Ill - Gunu'tt V. Mutual Life Ins. 

Co. of New Yiirk, supra 
30. U.S—Union Contrul Life Ins. Co. 

V. Fluker. (’C A Cal . 101 F 2d 8'57. 

I certiorari denied Fluker v. Rabino¬ 
vich. .5!) SOL. 1039. 307 US 641. 
83 I.Fd 1522. 

Ark -.Matin,k v. Bledsoe, 90 S.W. 
8IX 77 Aik 60 

in - Ids V Beckwith, 49 Til. 121— 
Gurnett V Mutu.il Tfife Ins. Co. of 
Nt'W York, 268 lll.Ajip 518, aflirm- 
ed. 19.51, 191 N.E 2.50, 3'5C Ill. 612. 
Mil— Goyne V. Suprc'ine Conclave of 
1. of H , 66 A. 704. 106 Md. 64. 

Mas.----Alee v. Fay. 76 N.E 229. 190 
Mass. 40—^T\ondnek v. Ray, 63 NE 
823, 173 Mass. 305, 73 Am St.Itcp. 
289. 

Minn—Fir.st Trust Co. of St. Paul 
V. Northwestern Mut. Life Ins. Co., 
283 N W. 236, 201 Minn. 244. 
NJ.—L’u-^e V. Mcuiy, 163 A. 276, 112 
N J Eq. 62. 

N.Y.—Hirsh v. Auer. 40 N.E. 397. 
14 6 NY. 13—In re Kyte’s Will, 22 
NYS2d 236, 171 Misc. 1094—Lau- 
terbaeh v. New York Investment 
Co., 117 N.Y.S. 162, 62 Misc 661. 
Pa»—^In re Golh’s Estate, Com.ri., 40 
Luz.Leg.Reg. 231, 
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held to exist in money,promissory notes,^ 
deposit in a hank,^^ future earning’s,®^ leaseholds,35 
a growing crop,'’5 slaves,3^ an interest in a patent,38 
and an undivided interest in property.39 

In order that a trust may attach, there must be 
something tangible to which it can attach '♦o For 
example, an idea, which is not patented, is not prop¬ 
erty which can be iinjiressed with a trust.^^ An 
obligor has no such interest in his own obligation 
as can be held in trust,^3 and a person cannot have 
a legal claim against himself whether for his own 
benefit or for the benefit of another.^^ privilege 
personal in character cannot be the subject of a 
trust.^4 It has been held, however, that a declara¬ 
tion of trust of property executed before the ac- 
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quisition of the property, but which is subsequently 
acquired, docs not fail for want of the requisite sub¬ 
ject matter,but that the instrument takes full 
effect when the subsequent title vests in the de¬ 
clarant.'^® 

§ 25. Purposes 

Subject to statutory requirements and the public 
policy of the state, an active express trust may be created 
for any lawful purpose. 

l‘2xcept as to a purpose foreign to the public policy 
of the state,oi uiiliiii the meaning of a statutory 
prohibition, the poliev of the law to permit a man 
to make whatever disjiosition of his property he 
sees fit allows him to create an active exprcs.s trust 
for any lav\fuli8 purpose he deems wdse and cx- 


Tex—^Eaton v Husted, 172 RAV^cl 
491, 141 Tex 349—Dunn v. Rprond 
Nat Bank. 113 SW 2d 166, 131 Tex 
198. 115 A.L.H 730. 

31. Ala—Hill V. Hill, 118 So 306. 
216 Ain. 435 

32. (la —Broughton v. West, 8 Ga. 
248. 

Ohio—Duly V, Duly, 2 Ohio Dec., 
Reprint, 426, 3 West UMonth 42. 

33. Cal.—Garrison v, Edward Brown 
& Rons. 164 P2d 377. 26 Cal 2d 473 
—Mitchell v. Dunn, 294 P, 386. 211 
Cal. 129—Noble v. Noble, 243 P 
419, 198 Cal 129, 43 A.L.R. 1235— 
KubiUa V. Hmkflmann, 127 r.2d 
OT)?, 53 Cal.App 186. 

Mas.«i—MrCarthy v. Provident Sav. 
In.Mt. 34 NE 1073, 169 Ma.ss. 527. 

34. Ky—.Siter v. Hall, 294 S.W. 767, 
220 Ky. 43. 

35. IT S —Chase Nat. Bank of City 
of New York v. Citizens Ga.s Co, of 
Indianapolis, CCA.lnd., 113 F 2d 
217, reversed on other ground.s City 
of Indianapolis v Chase Nat, Bank 
of City of New York, 62 .R Ct 15, 
314 ITS 63, 86 I. Ed 47, rehear¬ 
ing denied 62 set. 355, 314 U.S 
714, 86 L, Ed 669, rever.sed on oth¬ 
er grounds Chase Nat Bank of City 
of New York v. Citizens Gas Co. 
of Indianapolis, 62 S.Ct. 1.5, 314 
US. 63, 86 L Ed 47, rehearing de¬ 
nied G'3 sot, .1.16, 314 US. 714, «6 
L Ed 569, re,versed on other 
grounds Chase Nat. Bank of City 
of New York v. Indianapolis Ga.s 
Co , 62 S Ct 16, 314 U.S, 63, 86 L 
Ed 47, rehearing denied 62 S.Ct. 
356, 314 U.S. 714, 86 L Ed. 569. 

Tex,—Christopher v. Davis, Clv.App., 
284 SW 253. 

36. Alu —^Mauldin v. Armistead. 14 
Ala 702. 

37. Va—Curtis v. Pltzhugh, Jeff 72. 

38. Mass.—Thayer v. Pressey, 66 N. 
E. 6, 176 Mass. 226. 


39. ITS—U. S. Trust Co. of New 
Y{irk V C I. It.. 56 .R Ct .129, 296 
IIS 481. 80 LEd. .140. followed 
m llelvenng v Mcllvaine, 56 R Ct 
332, 296 ITS 488. 80 L Ed 34.5— 
Commissioner of Internal Revenue 
V Mellvuine, CCA., 78 F 2d 787, 
102 ADR. 252, afllrmed 66 R Cl 
332, 296 U.S 488, 80 E Ed 345—Fi¬ 
duciary Trust Co. V. U. S., D.C.N.Y , 
36 F Supp, 653. 

XThdividea share in ship Ln, process of 
constmetion j 

N.Y.—Starhuck v. Farmers’ D. & T 
Co.. 61 N.T.S. 68, 28 App.DIv. 272 

40. CnI—Calou v. Jones, 122 P 2d 
951, 60 Cal.App.2d 299 

Va—^Ilise V. Grasty, 166 S.E. 667. 
169 Va. 635 

An ezpeotatton oz hope of re<'eiv- 
Ing proportv in the future cannot he 
held m trust—Eubowieki v. Travel¬ 
ers In.s. Co, 8 A 2a 842. 18 N J Misc 
19. 

41. Va —Ilise v. Grasty. 166 R.E 
567, J59 Va 53.5. 

42. US—Johm.on v. C. I R. C C.A. 
8, 108 P.2d 104. 

Cal—^Ilse V. Burge.ss, 83 I'2d 527, 
28 Cal App 2d 6.54. 

43. U S —.Johnson v. C. I. R., C.C.A 
8. 108 F.2d 104. 

Cal—^llse V Burgess, 83 P.2d 627. 
28 Cal App 2d 6.54 

j 44. Nev —^American Sodium Co v. 

Shelley, 276 P. 11, 6l Nev. 314. 

I 65 C..7. p 23'5 note 51. 

45. U .S—Gruhli v. General Contract 
Pureha.se Corp., C.C.A.N,y., 94 F.2d 
70, 

N.Y.—Bryant v. Shaw. 180 N.Y.S. 301, 
190 App.DIv- 678. 

46. N.T.—(Bryant v. Shaw, supra. 

47. Ark,—Hammond v. Stringer, 268 
S.W.2d 46. 

Cal —^Nelson v. California Trust Co, 
202 P 2d 1021, 33 Cal.2d 601. 

Ill.—Vlahos V. Andrews, 1 N.E.2d 
59. 362 111. 693. 
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Knn—Fry v. MeCormuk, 228 P 2d 
727. 170 Kan 741 

NY—In re Wilson'.s Will, 45 N T.S. 

2d 167, 182 Mi.se. 698. 

NC—Bemmond v. I’eoplea, 41 N C. 
137 

Va—Collins v. I.yon, Ine. 24 S E.2d 
572, 181 Va, 230. 

Trusts held Invalid 

(1) Trust merely for heneflit of 
trustees—While v. Bourne, 9 So.2d 
170, 151 Fla 12 

('2) Trust for Illegitimate children 
to he thereafter begotten.—Kingsley 
V. Broward, 19 Flo. 722. 

Trust held not contrary to public 
policy 

Me-s—Union Trust Co of Spring- 
held V. Nelen. 186 N.E. 66, 283 
Ma.s.s 144 

48. Ark—Hammond v. Stringer, 268 
S W 2d 46—H irdy v Hardy, 230 
.S W 2d 6, 217 Ark 296 
Cal - Miranda v Miranda, 183 P.2d 
(.1, 81 Cal.App 2d 61—Reiss v. 

U< is.s, 114 P.2d 718, 45 Cal.App.2d 
74(1 

III—Vltihos v Andrews. 1 N.E 2(1 
.5'!. 36'2 111 593. 

I Md—Doughi rtv v. Dougherty, 2 A. 
2d 433, 17'5 Md. 4 41. 

M. i'-s—N.'itioiial Shawmut Bank of 
Boston v. Cumming, 91 N.E 2(1 337, 
325 Mass 457. 

N. T—Fidelity Union Tru.«t Co v. 

I M,iigett.s, 82 A.2d 191. 7 N J. 556 

—Wilher v. Anbury Park Nat. Bank 
A.' Tiu.st Co., 59 A.2d 570, 14 2 N.J. 
Eq. 99, afllrmed C5 A.2d 843, 2 N.J. 
167. 

(ihji.—Cleveland Tru.st Co. v. Mans- 
lleld. Com PI., 71 N E 2d 287. 

I’a.—In re Berglaiid's Estate, 92 A. 
2d 207. 372 Pa, 1. 

Tenn.—State v. Nashville Trust Co., 
190 S,W.2d 785, 28 Tenn App. 388. 
Va.—Collins V. Byon, Inc., 24 S E.2d 
572, 181 Va. 230. 

65 C.J. p 236 note 67. 

Illegality of provision see infra | 78. 
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pedient,*® whether or not the cestui que trust is 
sui juris.®® 

Thus, trusts are valid where they are created 
for the purpose of satisfying charges and encum¬ 
brances out of rents and profits of applying the 
income, and principal, if necessary, for the benefit 
of a beneficiary of payment of creditors out of 
funds deposited;®® of selling realty to pay credi¬ 
tors;®'‘ of preserving a future estate;®® of educat¬ 
ing grandchildren of testator,®® of paying over to 
a beneficiary who should use it for any purpose he 
deems best for his minor son;®'^ of conserving 
property pending exercise of a power of appoint¬ 
ment after a life estate;®® of paying annuities;®® 
of supporting the settlor during the remainder of 
his life;®® of protecting the trust property from the 
control of the beneficiary’s husband,®! or his credi¬ 
tors;®® and of keeping up a grave or burial lot.®® 

On the other hand, some useful purpose must be 
served by trust, and a mere dry trust is invahd.®^ 
When a statute regulating trusts is applicable oidy 
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to realty, trusts in personalty may be created for any 
purpose not unlawful,®® and a trust is one of per¬ 
sonalty, within the meaning of the rule, when the 
trust instrument manifestly contemplates the con¬ 
version of realty into personalty.®® Where prop¬ 
erty is given for a prescribed purpose, its use other¬ 
wise is avoided.®^ 

Statutory limitation or authorisation. Some stat¬ 
utes regulating uses and trusts have manifested an 
intention to abolish all uses and trusts except such 
as are expressly permitted by statute. It follows 
that, under such a statute, a trust for a purpose not 
within those enumerated by statute is invalid,®® and 
it has been held that there must be something to 
indicate that the settlor contemplated one of the 
classes of trusts enumerated by the statute.®® Some 
statutes are intended to abolish passive trusts by 
prohibiting, either expressly or by elimination, trusts 
wherein the right both to possession and profits vests 
in the beneficiary.’^® Under some statutes trusts 
may be created for the purpose of conveying mere¬ 
ly or for a variety of other purposes such as 


49. Ark.-~IIardy v. Hardy, 230 S.W. 
2<i €. 217 Ark 296. 

N.J.—Fidelity Union Trust Co. v. 

MarKfttH, 82 A.2d 15)]. 7 N..7. BBC 
N.T.—In ro Wilson’s Will. 46 N 
2d 1C7, ]'82 Miac 698. 

65 C.J. p 236 note CS. 

Testing: on deatli of 'benofielary 

A provision ih.at projH'rty hold In 
trust for honortt of a person during? 
his lifolime shill] vest abaoluU'ly in 
him on his doalh is not so inoonKru- 
oua thfil It la not to he ffiven elloit 
—Calilonua Trust Co. v. Ott, 140 
V 2d 79. 69 Cal.App 2d 71B. 

GO. r.'l—Apppfils tif W)]li/Jin.«(, 83 ]’a 
377—Aj)penl ul <Vd,n, 70 l*a. 501 
61. Mit'li—Toma v. VVilliams, 2 N 
W. M4. 41 Mich. 552. 

52. C.»l—Miramla v. lliranda, 183 
r.2d (il. 81 Cal A5U> L’d (.1 
Ph— 111 re llcr^hmd'a Ustute, 92 A. 

2d 207, 372 T’a. 1 
65 C J p 236 note Cl. 

63. I’a.—^I'Yeas v. Ennis, 7 ra.Co. 
43 

54. Ahi—Stewart v. Cross, C3 So. 
yr.O, 184 Ala. 166. 

65. Pa.—In re Field's Estate, 109 A. 
677, 266 Pa. 474. 

65 C J. p '236 note 64. 

66. 1*0.—Hill V, Clark, 74 l*a.Super. 
ISl. 

57. Mo—'Plummer v. Brown, 287 S. 

W, 316, 316 Mu. 627. 

65 C.J. p 236 note 66. 

68. Pa.—In ro Kern.s' Estate. 145 A 
824, 296 Pa. 348. 66 A.L. U. 1342. 

59. Maas—Brooks v. Rice, 131 Mass. 
408. i 


NY —In re FIscheFs Will, 120 N.E.2d 
688, 307 N.Y. 149 
Income tax 

A donor or settlor of trust may 
I )>y appropriate liinftuase In tru.st 
usrcemerit dlreot trustee to pay a 
yearly hcn«‘furtion and also to pay 
fur henelloiary anumnt of any Income 
l.i\ assoh.sed on .Mich annual pavm<*nt 
—^Tt»retta v. WHminis'ton Trust Co. 
rX' 1M„ 71 F Supp 2S1. 

GO. C.n!—^Musgr.ive v. Bonkln, 183 P, 
14.5, ISO Cal 785. 

61. Aid— rtiMiop V Safe Deposit 
Trust Co of Ihiltimorc, 186 A. .33.5. 
170 Md. 615. 

65 C./ p 236 note 70. 

62. AIo—SciftX V. Quigley, 24 SW 
742. 119 Mo 76. 

63. Ark—Hammond v. Stringer, 2'58 
SW2d 46, 

65 C.J. p 251) note 72. 

I Care, niamtenanee, or Improvement 
of hurlal grounds and monuments 
! a.s charitahle purpose see Chanties 
5 14. 

64. N.T.—l<*Klelity Union Tru.st Co. v 
MaPKetts. S2 A 2d 191. 7 N J. 6r.C 

Pa—111 re Hergland's Estate, 92 A 
2d 207, 372 I»a. 1. 

65 C.J. p 251) note 73. 

Execution hy statute of uses see in- 
tia 5 178. 

65. NY —In re Wilkin. 75 N.B. 1105. 
183 N.Y. 104. 

65 C J. p 236 note 74. 

66. Wls,—McWilliams v. Gougrh. 93 
N.W. 650, 116 Wis. 676. 

G'6 C.J. p 286 note 76. 

67. N.H.—Crahmey v, Rollins. 179 

A. 186. 87 N.H. 290. I 
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68. N.Y.—In re Wolonskl’s Estate, 
283 N.YS. 797. 167 Misc. 470, 

66 C.J. p 236 note 77, 

Effect of statutory limitation or au¬ 
thorization on testamentary trusts 
see the C.J.S title Wills S 1006, 
also 69 C.J. p 693 note 76-p 696 
note 97. 

Trusts held not wltlUu statutory 
purposes 

(]) Trust to hold realty during life 
of settlor and RetUor'.s daughter in 
trust for two named granUehildren of 
settlor and to l>e dteded to Rrand- 
eliildrtn at death of the settlor and 
{laur.hler,—In re Suffolk County 
Trust Co . 6.7 N Y .S 2d 213. 

(2) Other tru-ts held not amongf 
those permitted by statute see 65 
C J p 23G note 77. 

69. NY.—In ro Catlin, 160 N.Y.S. 
1034, 97 Mi.se. 223. 

70. Kail.—lJa>ep v. Sims, 60 P. 309. 
61 Kan. 593. 

65 C.J. i> 237 note 79 

71. Mont—In re Strode’s E.state, 167 
P.2d 579. 118 Mont. 640 

In California 

(Ij The rule as stated in the text 
has been applied.—Lake v. Dowd, 277 
P. 1047, 207 Cal. 290—66 C.J. p 237 
note 80 [a] (1), (2). 

(2) Prior to this statute trusts to 
convey were declared void —^In ro Al- 
derslcy'a Estate, 163 P. 206, 174 Cal- 
366—65 CJ. p 237 note 80 [a] <3). 

(3) A trust to receive and hold 
realty to be transferred to the trus¬ 
tor on demand was not considered 
as a trust merely to convey —^Varrols 
V. Gomniet, 186 F, 1001, 43 Cal.App. 
756. 
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that of paying the settlor’s debts of maintain¬ 
ing a kindergarten for children of selling real 
property for the benefit of creditors,*^* annuitants, 
or legatees;'^® and of improving a stream and mill 
privilege.'*’7 Under a statute providing that a valid 
trust may be created for the purpose of selling 
realty and dividing the proceeds thereof among the 
legatees, it is essential that the purpose to sell be 
the primary object of the trust,and that the duty 
to sell be imperative.^* 

Many trusts derive their validity from statutory 
provisions authorizing the creation of trusts for the 
purpose of receiving the rents and profits of real 
property, and applying them to the use of a person, 
during his life or for a shorter period.®® Under 
such a statute it is not necessary, in order to create 
a valid trust that the statutory words “to receive 
the rents” be used, it being sufficient if the power 
to collect rents is clearly imputed from an express 
and undisputed power to rent and divide the pro¬ 
ceeds among designated beneficiaries.A direc¬ 
tion to pay over the rents and profits of land to a 
beneficiary is a direction to apply them to the use 
of a person within the meaning of the slatutc.®^ 
Where a trust depends for its validity on such a 
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Statute, the provisions of the trust instrument must 
come within the terms of the statute,®* For ex¬ 
ample, the rents and profits must be applied to the 
use of some person.** The power to rent must not 
be merely incidental to the trust.*® The validity of 
the purpose for which the trust is created will be 
governed by the statute in effect at the time the trust 
is created.*® 

Two purposes, A deed combining the two char¬ 
acters of a deed of trust to secure creditors, and a 
deed of settlement in trust for a wife and children, 
may take effect in both characters.®'^ 

§ 26. - Spendthrift Trusts 

Spendthrift trusts, that is, trusts Intended to secure 
the trust fund against the Improvidence of the cestui 
que trust by protecting It against his creditors and ren¬ 
dering It inalienable by him before payment, have gen¬ 
erally been upheld as valid. 

Although at common law and under some statutes 
the rule is to the contrary,®® si^endthrift trusts, that 
is, trusts intended to secure the trust fund against 
the improvidence of the cestui que trust by protect¬ 
ing it against his creditors and rendering it inalien¬ 
able by him liefore payment, have generally been 
upheld as valid,®® not out of any consideration for 


72. Cal.—Thomas v. Lamb, 106 P. 
254. 11 Cal.App. 717. 

65 C.J. p 237 note 81 

73. Minn —City of Owatonna v. 
Rosebrock, 92 N.W. 1122, 88 Minn 
318. 

66 C J. p 237 note 82. 

74. Wis—'Marvin v. Titsworth, 10 
WlJ3. 320 

65 C..T. p 337 note 8S 

75. NT—In re Oraezyk’s Will, 66 
N.Y.S.2d 760. 

76. N.Y,—^In re Narwood'a E.state, 
252 NT.S. 296, 141 Mlsc. 199—In 
re Graezyk's Will, 66 N.T.B.2<i 760 
—In re Freedman's Will, 35 N.T.S. 
2d 11, modlfled on other errounds In 
re Freedman’s Estate, 41 N.T.S.2d 
152, 206 AppDiv. 746. 

65 C.J. p 237 note 84. 

Bell, mortfifacre, or leaso 

Statute authorizing trustees to sell, 
mortgage, or lease realty for legatees 
was held distinct from statute au¬ 
thorizing trust to receive rents and 
profits limited to beneficiary's life.— 
In re Nlmphius’ Will, 247 N.Y.S. 841, 
139 Mlsc. 133. 

77. N.T.—^Troy, Iron, etc., Factory v. 
Corning. 45 Barb. 231. 

6'5 C.J. p 238 note 86. 

78. Wis.—^McLenegan v. Yelser, 91 
N.W. 682. 116 Wis. 304. 

66 C.J. p 23'8 note 86, 

79b N.T.—^In re Suffolk County 
Trust Co., 65 N.Y.S.2d 243—In re 


' Freedman's Will, 35 N.y.S.2d 11. 
modified on other grounds In re 
Freedman's Estate, 41 N.Y.S 2d 152, 
266 AppDiv. 746. 

65 C.J. p 2'38 note 87. 

80. NY.—In re Souren’s Will, 99 N. 
TS2d 908. 199 Misc. 583—In re 
Moms’ AVill, 97 N.T.S 2d 740, 197 
Misc. 322—In re Wolanakl's Es¬ 
tate, 283 N.YS. 797, 157 Miac, 470 
—In re Nimphlus' Will, 247 N.Y.S. 
841, 139 Mi.mo. 133—In re Freed¬ 
man's Will, 35 N.T,S.2d 11, modlfled 
on other grounds In re Freedman’s 
Estate, 41 NY.S.3d 162, 266 App. 
Div. 746 

66 C.J. p 238 note 88. 

81. N.Y.—In re Morris' Will, 97 N.Y. 
S2d 740. 197 Misc. 322—Nichols v 
Nichols, 86 N.T.S 719. 42 Misc. 
881. 

83. N.T.—Moore v. Hegemon, 72 N 
T, 376—Vernon v. Vernon, 63 N.Y. 
351. 

83. N.T.—^In re Suffolk County Trust 
Co., 65 N.Y.S 2d 243 

84. N.T—Holly v. Hlrach, 82 N.E. 
709, 135 N.T. 1>g0. 

66 C.J. p 238 note 92. 

85. N.Y,—'Hagerty v. Hagerty, 9 
Hun 176—^Stanley v. Payne, 119 N. 
Y.S. 570, 65 Misc. 77. 

86. N.Y.—Cuttler v. Winberry, 166 
N.Y.S. 627, 179 App.Div. 221. 

87. N C.—Johnston v. Malcom, 69 N 
C. 120. 


88- Cal —Canfield v. Security-First 
Nnt Brink of Los Angeles, 87 P.2d 
830. 13 Cal 2il 1. 

65 C J. p 238 note 97. 

Statutory right of creditors 

(1) Settlor cannot provide that 
hem'nci.'iry’s creditor.*! cannot reach 
rights of beneficiary in trust where 
statute permits creditors to reach 
rights of beneficiary in trust.—Brah- 
mey v. Rollins, 179 A. 186, 8'7 N.H. 
290. 

(2) Interest of beneficiary In trust 
property is or is not subject to sei¬ 
zure according to statutory author¬ 
ization, and settlor cannot relieve 
beneficiary's interest in property 
from seizure by beneficiary's credi¬ 
tors, If authorized by statute, by as¬ 
sertion that beneficiary's Interest Is 
exempt from such seizure. —^Brahmey 
V. Rollins, supra. 

89. U.S.— Corpus Juris cited In Dal¬ 
las Nat. Bank v. U, S., O.C.A.6, 
367 F2d 468, 469—<3. I. H. v. Poi*. 
tpr, C.C.A.Tex., 148 P.2d 666— 
Mellon V. Driscoll, C.C.A.Pa., 117 
r.2d 477, certiorari denied 61 S.Ct. 
1100, 313 U.S. 679, 86 L.Ed. 1'636— 
Spies V. U. S., D.C.Iowa, 84 F.Supp. 
769, afiirmed. C.A.. 180 P.2d 336— 
U. S. V. Dallas Nat. Bank, D.C. 
Tex., *56 P.Supp. 181, reversed on 
other grounds 162 P.2d 682, con¬ 
formed to 67 F.Supp. 673, reversed 
on other grounds 164 P.2d 489—Mu¬ 
tual Life Ins. Co. of New York v. 
Latimer, D.C.Cal., 23 F.Supp. 259— 
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the beneficiary, but out of consideration for the | right of the donor to control his bounty and dispose 


King V. T7, S., D.C.Mann., 12 P Supfp. 
614. affirmed. C C.A . 84 F.2d 166. 

Ark.—^Vaughan v. Shlrey, 208 S.W 
2d 441, 212 Ark. 935. 

Cal.—Canfield v. Securlty-Pirat Nat. 
Dank of Los Angolea, 87 P.2d 830. 
13 Cal.2d 1—In re lOdwarda’ Estate. 
17 P2d lie, 217 Cal 25—Alvis v 
Bank of America Nat. Trust itc. .Sav. 
Ass’n. 212 P.2d COS, 05 Cal.App 2d 
118—In re De Lann'.s E.state. 14 R 
P.2d 672, 62 Cal App.2d SOS^Cough- 
ran v. First Nat. liank, 64 P.2d 
1013, 19 Cal App.2d 152. 

Conn —Creenwich Trust Co. v. Ty¬ 
son, 27 A 2d 166, 129 Conn. 211. 

Pla—Watorhury v. Munn, 32 So.2d 
603, 159 Fla 764. 174 A L R 2d 620 

Ill.—Geiger v. Geer, '69 N E 2d 848, 
395 Ill 367—^McKeuwn v Pndmore, 
3'6 N.E.2d 376. 310 Ilf App 634— 
Von Kealer v. Scully, 267 III.App 
496. 

Iowa.— Corpus Juris cited in In rc 
Bucklln’s Estate. 51 N.W.2d 412, 
414, 243 Iowa 312—In re Tone's 
Estates, 39 NW.2d 401, 240 Iowa 
1315—Roorda v. Roorda, 300 NW, 
294. 230 Iowa 1103~Standard 

Chemical Co. v. Weed, 2X6 N.W. 
176, 226 Iowa 882. 

Kan—In re Watts, 162 P.2d 82. 160 
Kan 377. 

Md—Safe Deposit & Trust Co. of 
Baltimore v. Robertson. 65 A.2d 
29'2, 192 Md, 653—Medwedeff v. 

Fisher, 17 A 2d 141, 179 Md 192, 
138 A.L K. 1313. 

Ha.ss,—State Street Tru.st Co. v. Kis¬ 
sel, 19 N E.2d 26. 302 Mass. .328, 121 
A.L.n 796. 

Mich.—^Wytaykowskl v City of Ilam-1 
tramck, 37 N.W.2d 686, 324 Mich. 
731. 

Minn.—In re Moulton’s Estate, 46 N. 
W.2d 667, 233 Minn 28C, 24 A.L R, 
2d 109'2—In re Lee’s Estate, 9 N 
W.2d 245. 214 Minn 44S 

N.Y.—In re Knauss’ Estato, 121 NT, 
S 2d 6, 204 Misc. 207—In re Cys- 
well’s E.stHtP. 50 NYS 2(1 507. ISR 
Misc. 599, afllmiod 56 N,Y,S.2d 407, 
269 App Dlv 809—Application of 
Renn, 29 N.Y R 2d 410, 177 Misc 
196—In re Senior's Estate, 14 N.Y 
R2d 121, 171 Ml.se. 90t—In re Cra¬ 
mer’s Estate, 8 Ny.S2d 75, 166 
Misc 713—Elibets v, lulornationaJ 
Factors, 43 N.Y.S.2d 52'i, 

S.C.—Corpus Juris cited in All>erKot- 
tl V Summers, 26 S.E 2d 395, 39X, 
20'3 S.C. 137. 

Tenn.—Jono.s v. Jones, LM)6 S.W 2d 
801, 185 Tenn 5S6—State v. Cald¬ 
well, 178 SW.2d 624, 181 Tenn. 74, 
151 A.L.R. 1410—State v. Nushville 
Tiust Co., 199 S.W’.2d 785, 28 Tenn. 
App. 388—Davis v. Miti'hell, 178 S. 
W.2d 889. 27 Tenn App. 182. 

Yt,—Harlacker v. Clark, 66 A.2d 408, 
116 Vt. 201—In re Manlcy’.s E.statc, 
24 A.2d 357, 112 Vt. 314—Hucstis v. 
»Umley. 8 A.2d 644, 110 Vt. 413. 


Wash.—Milner v. Outcalt, 219 P.2d 

982. 36 Waah.2d 720. 

06 C.J. p 239 note 99. 

Elements and requisites of spend¬ 
thrift trusts see supra 5 22, 
"Spendthrift trust” detlncd see su¬ 
pra § 21. 

Corpus of estate 

A valid spendthrift trust may be 
created a.s to the eorpus as well as 
ineome of tru.st c‘?tate—Hitchens v 
Safe Deposit & Trust Co of Balti¬ 
more. 66 A 2d 93, 193 Md. 63—Med- 
wedcif V Fisher. 17 A.2d 141, 179 Md. 
192, 138 AL.R. 1313. 
aift 

Spendthrift trust statute authoriz- | 
Ing re.stramls on alienation of bene¬ 
ficial intero.sts was designed for 
Iru.sts in which a gift is Involved — 
Traei'y v. Franklin, 67 A 2d 56, 31 
Del Ch 477, 11 A.L..R.2d 990. 

Married woman 

A spendthrift trust may be created 
for benefit of a married woman.—In 
re r>e Lano’s Estate, 145 P 2d 672, 
62 Cal App 2d 808. 

Property right 

Right to create a spendthrift trust 
is a property right entitled to the 
full protection of the law—In re 
Harrison’s Estate, 185 A. 7C6, '322 
Pa. 632 
Puhllo policy 

(1> Public policy Is the determin¬ 
ing factor whether restraint on alien¬ 
ation involved in a spendthrift trust 
IS upheld by statute or judicial deci¬ 
sion.—Merenntllo Trust Co v. Hof- 
ferbert. D C.Md., '68 F.Kupp 701. 

t2) In detomuning validity of 
trust annuity Arhieh by its terms was 
not subject to seizure by annuitant’.s 
creditors, established legal prineipies 
would be followed unles.s persistent 
public policy demanded departure 
therefrom,—^Brahmey v, Rollma, 179 
A. 186. 87 N.II. 290 
Alienation or anticipation 

(1) The intention of founder of a 
speiidthrilt trust. If it can be asccr- 
taiiu'd. and If It is not contrary 

I to public policy or forbidden by law, 

! must be regarded by the court as the 
I inea^.ure by which validity of an at¬ 
tempted alienation or anticipation 
bhall be delerminfd.—Moore v. 
Moore. 44 A.2d 639, 137 N J Eq. 314. 

(2) In a spendthrift trust, valid¬ 
ity of the restriction upon alienation 
or anticipation will not be judged 
liy proi>ru‘ty of the purposes served 
iiy an attempted alienation or antici¬ 
pation.—Moore V. Moore, supra. 

In Mlniooxi 

(11 The rule of the text has been 
applied.—Mull in v Trulinger, 179 
RW2d 484. 237 Mo App 939—Brum- 
liaugh v. Young. 144 S.W.2d 823, 235 
Mo App. 643—Gentemann v. Dyer, 
App , 140 S.W.2d 75 
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(2) The Missouri statute declaring 
spendthrift trusts void as ng.ainst 
the claims of any wife or children 
of cestui que trust for support and 
maintenance or as against claim of 
wife for alimony, applied to foreign 
dectec for divorce and alimony — 
Howard v. Jennings. C.C.A Mo., 14fi 
F 2d 332. 

Zn Peuasylyania 

(1) The rule as stated In the text 
has been applied. 

Cal—Kelly v. Kelly, 79 P.2d 1059, 
11 Cal 2d 356, 119 A.L.R. 71. ap¬ 
plying Pcnnsylviinm law 
Pa—In re Borsch’s Estate, 67 A.2d 
119. 362 Pa. 581—^Riverside Trust 
Co. v. Twltchell, 20 A.'2d 768, 342 
Po. 658—C. I T. Corp v. Flint, 5 
A.2d 126, 333 Pa 350, 121 A.L.R. 
1022—In re Harrison’s Estate, 185 
A. 766, 322 Pa. 632—In re Laffer- 
ty’s Estate, 167 A. 4'4, 311 Pa. 455— 
Rehr v. Fidelity-I’hiladelphia Trust 
Co, 165 A. 380. 310 Po. 391, 91 A. 
L.R 99-—Holmesburg Bldg Ass’n v. 
Badger, 18 A 2d 629, 144 Pa Super. 
65—In re Toy’s Estate, Orph., 33 
Del Co 609. 

(2) A spendthrift trust Is a favor¬ 
ite of the law, the donor having an 
Individual right of property In the 
execution of the trust and the right 
to protect his beneficiaries from a 
presumed incapacity to manage the 
property; any attempt to vary the 
purposes of the trust or to divert 
prini ipal or income to other than the 
declared purposes is to be stcadfnst- 

jly resisted, the primary considi ration 
being the estate of the donor and the 
i Interests of the beneficiary being sec- 
jondarv—In re Heyl’s Estate, 60 Pa. 
List & Co 367, affirmed 40 A 2d 149, 
156 Pfi Super. 277, aillrrrieU 43 A.2d 
130, 353 Pa. 407—66 C.J. p 239 note 
99 [d] (1). (2). 

(3) As to claims for maintenance 
and .‘■upport of deserted and neg^e^ted 
wives. not divorced, spimdthrift 
trusts are invalid, and de.serted wife 
may seize by attachment her hus¬ 
band’s interest in a spendthrift tru.st. 
regardless whether the wife is a resi¬ 
dent or a nonresident—Lippincott v. 
Lippllieott, 37 A.2d 741, 349 Pa. 601 
—65 C.J. p 239 note 99 [d] (3). 

(4) Decree for support and mninte- 
naiiee may not, in some circurnstum- 
ea, be subject to limitation by speiiil- 
Ihrlft clau.se of instrument creating 
trust.—Kelly v. Kelly, 79 P.2d lOoJ, 
11 Cal 2d 356, 119 A L R. 71. applying 
Pennsylvania law. 

(6) The fact that a husband’s mo¬ 
tive in creating a trust W'aa to de¬ 
prive his wife of her distributive 
share of his estate is not, standing 
alone, such fraud as to render the 
trust void—Buchner v. Buchner, 34 
Pa.Dist & Co. 597. 
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of his property in any manner he sees fit, provided 
it is not repugnant to law.^® It has been held that 
a settlor is under no legal or moral obligation to the 
creditors of the beneficiary of a spendthrift trust,®^ 
and the creation of such a trust takes nothing from 
a creditor of the beneficiary to which he previously 
had the right to look for paynient.®^ On the other 


TRUSTS § 26 

hand, the courts in at least one jurisdiction have 
refused to extend the doctrine of spendthrift trusts 
to trusts in which the trustee’s duty to pay the ben¬ 
eficiary is absolute. 

A spendthrift trust for the benefit of the donor, 
during life, is invalid, both as to past and future 
creditors,even though there is a provision for a 


Xa Vlrerlnla 

(1) The rule as stated In the text 
has been applied—Alderman v Vir¬ 
ginia Trust (’o . 25 S E 2d 333. IRl Va. 
497—65 C J p 279 note 99 [e] (2) 

(2) £?pendthnft tru.sta are valid for 
purposes prescribed by and within 
spociflod pecuniary limitations of 
statute authorizing trusts on condi¬ 
tion that corpus and income or ei¬ 
ther be applied to benenciaries’ sup¬ 
port without being subject to their 
liabilities or alienation by them — 
Alderman v Virginia Trust Co., su¬ 
pra 

(3) A spendthrift trust, providing 
that beneficiary .shall not transfer or 
anti<‘ipate his interest therein and 
th-st such interest .shall not be sub¬ 
ject to seizure by benoflciury’s credi¬ 
tors, is permuted under statute with¬ 
in specified pecuniary limits—Blaclc- 
woll V. Virginia Trust Co., 14 SE,2d 
SOI, 177 Va. 299. 

(4) The statutory provision that 
estates up to value of $100,000 mny 
he held in trust on condition that 
corpus and Income or either be ap¬ 
plied to beneficiaries’ support, with¬ 
out being subject to their liahilities 
or alienation by them, 1« remedial, 
not re.strictiv'e, and makes material 
change Jn .state’s public policy re- | 
specUng spendthrift trusts, so as to j 
permit entire income or corpus ol es¬ 
tate to be held in trust for bene¬ 
ficiary’s .support without being sub¬ 
ject to alienation liy him or paynienl 
of his debt.s, whether or not such 
maximum amount is reasonably nec¬ 
essary or proper for beneficiary’s 
Support —Alderman v, Virginia Trust 
Co, supra. 

(6) The statute authorizing estates 
in trust on condition that corpus and 
income or cither be applied to bene¬ 
ficiaries’ support, without being sub¬ 
ject to their liabilities or alienation 
by them, permits donor of eslale to 
protect it from beneficiaries' sr<'nd- 
thrift tendencies as to principal of 
trust as well as Income therefrom — 
Alderman v. Virginia Trust Co., su- 
pra. 

(6) Under statute authorizing 
spendthrift trusts, and equitable fee- 
simplc or absolute equitable estate 
may be given to a person, subject 
to any spendthrift trust for his bene¬ 
fit for life or lesser period, which 
would be good under such statute if 
remainder in trust property were giv¬ 


en to another•—Alderman v Virginia 
Trust Co., .supra—Shcridnn v Krau.'^c. 
172 .KE. 508, 161 Va 87.3, 91 A L It 
1067 

(7) Spendthrift trust Is not invalid 
under statute bei atiae it provides 
tru.stee shall pay Income to crstui 
for .support and maintenance instead 
of providing It shall lie “applied" by 
trustee to his support and mainte¬ 
nance—Sheridan v. Krause, supra. 

(8) Public policy does not require 
that statute respecting spendthrift 
tru.sta shall lie strictly construed to 
('lid that wherever possible provisions 
apain.st alienation by and faubjeetion 
to debts of ce.stui may be held void 
—Sheridan v. Krause, supra. 

1 

(9) Where, under discretionary 
protective testamentary trust, trus¬ 
tee holds property, free from ccstul’S 
debts and may apply income to his j 
.•support and such other purposes for 
ills benefit as trustee «-onsider.s prop¬ 
er. such trust la valid to extent nee- 
e.sa.'iry to enable trustee to carry it , 
out for support and maintenance of 
cestui, but invalid to any greater ex¬ 
tent —Sheridan v. Krause, supra. 

(10) Under former statutes It was 
held that spendthrift trusts could not 
be created—Browning v Blue (Jras.s 
Hardware Oo.. 149 SE 497. 1.5.3 Va. 
20—05 CJ. p 239 note 99 te] (1) 

90. Conn —Greenwich Tru.st Co. v 
Ty.son, 27 A 2d 166. 129 Conn 2J1. 
Iowa—Jn re BueJtlin’s E.state, 51 N. 

W 2d 412, 243 Iowa 312 
Alinn—In re Moulton's Estotc, 46 N. 
VV 2d 667, 2.33 Minn. 286, 24 ALU 
2d 1092. 

Mo.—Mullin V. Trolinger, 179 S W 2d 
484, 237 MoApp. 939—Brumbaugh 

V Young. 144 S.W.2d 823, 235 Mo. 
App 643 

N C.—Corpus Juris cited lu Chinnis 

V Cobb. 186 S.B 638, 640. 210 N C. 
104. 

ra —In re Borsch's Estate. 67 A 2d 
119, 362 Pa 681—Riverside Trust 
Co V. Twitchell, 20 A 2d 768, 342 
Pa. 558 

S.C.—Corpus Juris cited lu Albergotti 
V. Summers, 26 S.E.2d 396, 398, 203 
SC. 137. 

Tenn.—State ex rel. v. Nashville 
Trust Co., 190 S.W.2d 786, 28 Tenn. 
App 388. 

Vt—Huestis V. Manley, 8 A.2d 644, 
110 Vt, 413 

Va—Alderman v. Virginia Trust Co., 
26 S.B.2d 333. 181 Va. 497. 
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Wash—Milner v. Outcalt, 219 P.2d 
982, 36 Wash.2d 720. 

6.') C J. p 239 note 1. 

91. SC—^Albergotti v. Summers, 26 
S E 2d 396, 203 S C. i:i7. 

92. .SC—^Alborgotti v Sunimer.s, su¬ 
pra. 

93. N.II—Brahmev v, Rollins, 179 A. 
186. 194, 87 N 11 290. 

"Tho policy of proLeeting a spend¬ 
thrift at the expense of hl.*j creditors 
18 exceptional to the policy yet pre¬ 
vailing In the unwritten law that 
ability to pay debts requires pay¬ 
ment. ... A spendthrift, being 
one, will spend las Jin unie us he re¬ 
ceives it Hi.s unrc.*itnci(‘d selection 
of his creditors wliom he will pay 
seems almost a scorn of the law In¬ 
stead of a salutary guard As has 
been said, protection and immunity 
from debts are not tlie same One's 
W'clfare mny be looked out for, but 
one’,*, property m.ay not bo stamii(>d us 
sealed against creditors. It is one 
thing to provide for another’s needs 
and comforts, it Is another to smooth 
the ways of Improvidence.”—Brah- 
mey V. Ilollln.'s, supra. 

I 

194. U.S —Corpus Juris cited in 

Hughes V Comml.ssioner of Inter¬ 
nal Revenue, C.C.A.9, 104 F.2d 144, 

[ 148. 

Cal—NiLson v. California Trust Co., 
202 J>.2d 1021, 33 Cal.2d 601— 

."Spring Street Corp. v, Walsh, 
O’Oonnrir & Barneson, App., 101 P. 
2d 783—Cougliran v. First Nat. 
Rank, 64 P.2d 1013, 19 Cal.App 2d 
152. 

Conn—Greenwich Trust Co. v, Ty¬ 
son, 27 A 2d 166, 129 Conn 211. 
D(’—Tjiherty Nat. Bank v. Hicks, 
173 F2d 631. 84 U S App.D.C. 198, 

9 A L K 2d 1355 

N J —i'eiinsvlv.'inia Co. for Insurance 
on Lives and Granting Annuities v. 
Kelly, 34 A 2d 538, 134 N .1 Eq, 120, 
applying J’ennsylvania law. 
ra —C I T Corp, v Flint. 5 A 2d 126, 
333 Pa 350, 321 A.L R. 1022—Com¬ 
monwealth ex rel. Stevenson v 
Steven.son, Com PI., 40 Del.Co. 51— 
In re Carson's Trust Estate, Cora. 
Pi., 31 Del,Co. 311. 

Tenn.—McArthur v. Faw, 193 S.W.2d 
763, 183 Tenn. 604, certiorari denied 
67 S.Ct. 201, 329 U.S. 780, 91 L.Ed. 
669—Hose v. Third Nat. Rank, 183 
S.W.2d 1, 27 TenmApp. 663. 

66 C.J. p 240 note 2. 
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§§26-28 TRUSTS 

contingent remainder in a third person,which 
rule applies to trusts created by women in con¬ 
templation of marriage®® or settlement of property 
after marriage.®^ The rule cannot be evaded by 
giving trustees unlimited discretion as to the use of 
property.®* A spendthrift trust created for the 
benefit of the donor, however, is not invalid or 
revocable as far as the settlor is concerned,®® but 
it has been held to be ineffective against his right to 
alienate his beneficial interest thereunder.® 

§ 27. - Trusts with Unauthorized Pur¬ 

pose Taking Effect as Powers 

Under tomei statutas whara a trust ia craated for an 
unlawful purpose it may be valid aa a power in trust 
if It directs or authorizes the performance of any act 
which may ba lawfully performed under a power. 

Under some statutes where a trust is created for 
a purpose not authorized by statute and is con¬ 
sequently void as such, it shall nevertheless be valid 
as a power in trust, if it directs or authorizes the 
performance of any act which may be lawfully per¬ 
formed under a power.® Under these statutory 
provisions many trusts, invalid as such, have been 
upheld as valid powers in trust,® as for example, 
trusts to sell^ or to convey^ realty, or trusts to main¬ 
tain a residence,® or a trust for the use of infant 
children,^ or trusts to hold realty for the benefit of 


a corporation to be need for religious and charitable 
purposes, the term of the trust to be measured by 
the lives of persons having no interest in the per¬ 
formance of the trust.® The purposes of a power 
in trust arc tmlimited,® except that they must be 
lawful purposes.®® The statute is not applicable 
where the instrument confers no power on the trus¬ 
tee to do any act in connection with the property.^® 
It is indispensable to the creation of a power in trust 
that the authority to perform the required act should 
be rightfully delegated to the trustee by the person 
having authority to dispose of the estate, or some 
interest therein, in the manner directed by the 
power.i® Where the trust is to be executed by the 
grantee for his own benefit, it cannot be valid as a 
power in trust.*'® 

§ 28. Consideration 

The necessity of a valuable consideration to support 
a trust depends on whether the trust la executed or 
executory. 

A trust may be with or without consideration.^* 
The necessity of a valuable consideration to support 
a trust depends on whether the trust is executed or 
executory, it being the rule that equity will no more 
enforce a voluntary executory agreement to create 
or cstalilish a trust, when made without considera¬ 
tion,than it will perfect a defective gift, as dis- 


VonoA la. vrlaoa 

The fact that it la affalnat public 
policy for a man at larire to tie up 
hla properly for himself by a spend¬ 
thrift trust, presents no valid reason 
for holding that a man In prison 
might not. consistent with sound 
public policy, create a spendthrift 
trust for himself during the period of 
hlB imprisoiiinent,—Uuuth v. t!hnd- 
Wlck, TeX.Clv.App.. 164 S.W.2d 268, 
error refused. 

Vzaudnleat ooaveynaee 

A spendthrift provision contained 
In trust may be Invalid even though 
creation of such trust may not con¬ 
stitute a fraudulent conveyance.— 
Murphey v. C. L T. Corp., 33 A.2d 16, 
847 Pa. 591. 

BcUVSBiOJ 

A spendthrift provision cannot be 
Inserted In a trust for hcnelll of gran¬ 
tor himself, even If he is solvent at 
time of Its cron Lion.—Murphey v. C. 
L T. Corp, supra. 

Partial lavaUdlty 

Spendthrift trusts In favor of set¬ 
tlor providing that unexpended prin¬ 
cipal should revert to settlor on cer¬ 
tain date If alive, and In event of hla 
prior death that 76 per cent should 
go to remalndennon and 2S per cent 
should be payable In accordance with 
settlor's will, wore, as against set¬ 
tlor’s creditors, void as to income. 


and as to the 26 per cent payable In 
accordance with settlor’s will —I-lb- 
erty Storage & Warehouse Co v. Van 
Wyck. 1 N.y S.2d 149. 166 Misc 890. 

96. Mo.—Jamison v Mississippi Val¬ 
ley Trust Co, 207 S W. 788. 

Pa.—Murphey v. C. I. T. Corp., 38 A. 
2d 16, 347 Po. 691. 

96. Md —Brown v. Macgill, 39 A. 613, 
87 Md. 161, 67 AmSn 331, 39 LR 
A. HOG, 

97. Mas.s —^I’aciflc Nat. Bank v. 
Wmdram, 133 Maas 175 

98. Pa—^llay v. Price, 16 Pa Diet. 
144 

99. D.C,—Liberty Nat Bank v. 
llu I?.*! P 2d 631. 84 U S App D C. 
198. 9 ALR2d 1355 

Pa —King V. York Trust Co. of York, 
123 A. 237. 278 Pa 141. 

1. Trim—Hose V. Third Nat. P.iink, 
183 H.W 2d 1, 27 Tcnn App. 663. 

8. NT.—.St Andrew’s Protestant 
Episcopal Church of Astoria v. 
Crtufleld Homes, Inc., 11 N.Y,S.2d 
16. 

66 C.J. P 240 note 10 
Purposes for which powers may be 
created see Pop era § 3, 

& N.Y.—St Andrew’s Protestant 
I Episcopal Church of Astoria v, 
CnsfleJd Homes, Inc,, supra 

4. N.Y.—St Andrew’s Protestant 
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Episcopal Church of Astoria V. 
Crisheld Homos, Inc., supra. 

G6 C J p 240 note 12. 

6. Okl—Hill v. Hill, 168 P. 1186, 64 
Okl. 441. 

I 66 C.J. p 240 note 18. 

6 . N.T.—McGuire v. McGuire, IDS N. 

I y.S. 772. 201 App Dlv. 71. 

17. N.Y.—Sterrlcker v. Dickinson, • 
Barb. 516. 

a N.Y.—Downing v. Marshall. 23 N. 

Y see. 80 AmD. 290, 23 HowPr. 
4, 4 Abb Dec. 662. 

9. NT.—Kondolf v. Britton, 145 N. 

Y.S. 791, 160 App.Div. 381. 
la NY.—Murray v. Miller, 70 N.Bl 
870, 178 NY. 316. 

66 C J. p 240 note 18. 

11. S.D.—Murphey v. Cook. 76 N.W. 

I 387, 11 S.D. 47 

la NY.—Selden v. Vermllya, 3 N. 
Y. 626. 

I la N.Y.—Custer v. Lorlllard, 14 
I Wend. 265. 

114. Iowa.—Trustees of Iowa College 

V Builllc. 17 N.W.2d 143, 236 Iowa 
2.35—llaulman v. Haulman, 146 N. 
W. 9.10, 164 Iowa 471. 

Iia VJ.S—Cullen V. Chappell, C.CJL 
Conn, 116 F.2d 1017—Bralnard v. 
C. I. R.. C.CA.7, 91 P.2d 880, cer¬ 
tiorari dismissed 68 S.Ct. 748, 808 
U.S. 666, 82 LEd. 1122—Morsman 
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cussed in Gifts § 34. On the other hand, where 
there is a completely executed voluntary contract to 
establish a trust and nothing further remains to 
be done by the grantor to transfer the title, the re> 
lation of trustee and cestui que trust is established 
and the equitable rights growing out of such con¬ 
veyance in trust, although made without considera¬ 
tion, will be recognized and enforced,*® since it is 
considered as an executed gift, needing no con- 
sideration.*^^ Ordinarily, an incomplete voluntary 
trust, resting in fieri, will not be enforced in 
equity but under some circumstances equity 
will enforce an incomplete trust, not supported by 
valuable consideration, by virtue of a meritorious 


TRUSTS § 28 

consideration.'^* This doctrine has been declared 
to be limited to trusts partially carried into effect 
by a deceased parent, in behalf of a child or chil¬ 
dren,*® and it must plainly appear that the trust 
was created for the single and well defined purpose 
of the parent to execute the natural parental duty 
to support and maintain his child or children,*^ 
which cannot be defeated without obvious injus¬ 
tice.** If there is a valuable and sufficient con¬ 
sideration, equity will enforce the trust regardless 
of whether it is executed or executory.** 

Matters held to constitute sufficient considera4ion. 
Among other instances*^ which have been held to 


T. C I. R, aC.AS, 90 P2d 18, 113 
A Li.R. 441. certiorari denied More- 
man V. Helverlnir. S8 S.CL 20, 302 

U. S. 701, 82 L..Ed 642. 

He.—Strout v. Burxess. 68 A.2d 241, 
144 Me. 268, 12 A.L R 2d 989. 

N.J.—Carberry v. Carberry, 42 A.2d 
216, 187 N JBq 9—Ilaneteln v Kel¬ 
ly. 24 A 2d 386. 131 N.J Bq 132. 
Okl.—Ooxptui Xnxla dted la Burne v. 
Baatlen, 60 P.2d 877, 384, 174 Okl 
40. 

Tenn.—Ooiptu Juris cited in Pearson 
▼. HcGallum. 173 SW.2d 150, 166, 
26 TennApp. 413. 

Tex.— Coflleld v. BorrellB, Clv.App, 
183 S.W.2d 223, aUlrmed 187 S.W. 
8d 980, 144 Tex Sl—Nettlee v. 
Pose, Clv.App., ICl .S.W.2d 138, er¬ 
ror refused—Lobban v 'Wiorbaus- 
er. C1V.APP. 141 S W 2(1 384. error 
refused— Corpus Juris olted in 
Stanley v. Stanley, Civ.App., 189 
S.W.2d 876, 880. 

66 C J. p 240 note 21. 

aaCattars lisld not to ooastltate eoasld- 
•ration 

(1) Aicrcement not to resist fore¬ 
closure made by one helpless to pre¬ 
vent foreclosure —Garcia v. Garcia 
De OrtI*. Tex.CIv.App., 267 S'W.2d 
804 

(2) Consent to purchase of stock 
by person having lejral rlsht to make 
purchase—Perkins v. Meyer, 96 NE 
2d 744, 302 N.T. 139. rearpument de¬ 
nted 98 N.E 2d 492, 802 K Y. 703. 

(3) Promise not to prosecute claim 
which had no foundation in law or 
fact.—^Dyxus v. Rogers, 181 P.2d 263, 
198 Okl. 682. 

(4) Services performed In clearing 
title to realty where services were 
no part of purchase price —Lobban 

V. Wlorhauser, Tex Civ.App., 141 S. 

W. 2d 884, error refused. 

iBadsqnaoy of prtos 

Generally, mere InadeQuaey of 
price will not be considered os suffi¬ 
cient to have a deed declared the 
basis of a trust, although gross In¬ 
sufficiency of price is always (wnsld- 
ered as an evidentiary fact—^David¬ 


son V. Iwanowskl. 18 N.E 2d 139, 841 
lIlLApp. 162. 

16. U.S.—Cullen v Chappell, C.C.A. 
Conn., 116 P.2d 1017—Rrainard v. 
C. L R.. CCA7. 91 P.2d 880, cer¬ 
tiorari dlMmiHsed 68 S Ct. 748, 303 
US, 666, 82 LEd. 1122—In re Pilot 
I Radio & Tube Corporation, C.C.A. 

I Mass., 72 F 2d 316, certiorari de¬ 
nied Eckhardt v. Ball, 65 S.CL 98. 
298 U S 684. 79 L Ed 680. 

Ark.—^Hughes v. Coffey, 263 S.W.2d 
689. 

Cal—^Mohony v. Crocker, 136 P.2d 
810. 68 CalApp2d 196—Hamllton 
V. Junction City Mining Co., 136 
P.2d 691, 68 <.'a]App.2d 221. 

Del.—Bodley v Jones, 32 A 2d 436, 27 
Del.Ch 273—^Delaware Trust Co. v. 

I Pitimaurlce, 31 A.2d 383, 37 Del Ch. 
101. modified on other grounds 
Crumlisb v. Delaware Trust Co., 
38 A 2d 463, 27 Del.Ch. 374. 

Ill.—Wynckoop v. Wynekoop, 96 N.E. 
2d 467, 407 Ill. 219—Keighley v. 
Continental 111 Nat. Bank & Trust 
Co. of Chicago, 61 N.E 2d 29, 390 
Ill. 242—^Moyer v, Pfahler, 199 N. 
E 801, 362 Ill. 336. 

I Ind —Crawfordavllle Trust Co. v. El¬ 
ston Bank & Trust Co., 26 N.E 2d 
62G, 216 Ind. 696 

Ky.— Mills V Mills, 87 B W.3d 389. 
2C1 Ky, 190—DoLeuil’s E\.’ih v De- 
Lcuil, 74 SW2d 474, 256 Ky 406 
N.J—^Fidelity Union Trust Co. v. 
Parfner, 37 A.2d 676, 135 N.J I3q 
13'1—Eagles Building & Loan A'-s’ii 
V. Fiducia, 87 A.2d 116. 135 NJEq. 
7, affirmed 40 A.2d 627. 130 N J Eq 
117—Hansteln v. Kelly, 24 A,2d 380. 
131 N.J.E(i 132. 

N.Y.—Hutchison v. Ross, 187 N.E. 66, 
262 N.y. 881, 89 AL.R. 1007, rear- 
gument denied 188 NE 102, 262 N. 
Y. 643, 89 A.LR 1023—Diamond v. 
Berman, 60 N.Y.S.2d 339. affirmed 
61 N.Y S.2d 881, 270 App Div. 841. 
N.C.—Hare v. Well, 19$ S.E. 8G9, 213 
N.C. 484—Wilmington Furniture 
Co. V. Cole. 178 S.B. 679, 207 N.C. 
840, 847. 

N.D—Hogerott v. Davis. 17 N.W.2d 
16, 73 N.D. 632 
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Okl.—^Burns v. Bastlen, 60 P 2d 177, 
174 Okl. 40. 

Tenn.—Amrrlcan Bank & Trust Co. v. 
Lebanon Bonk & Trust Co.. 192 S. 
W2d 246, 28 Tenn App. 618—Oor- 
pns jnrls oitsd la Pearson v. Mc- 
Callum, 178 S.W.2d 150. 166. 26 
Tenn App. 418. 

VL—Smith v. Deshaw, 78 A.2d 479. 
116 Vt. 441—Warner v. Burlington 
Federal Sav. & Loan Ass’n, 40 A.2d 
93, 114 VL 463, 168 A.LR. 1266. 
Wash—In re Swartwood's Estate, 89 
P.2d 203, 198 Wash. 667. 

WVa—Dye v. Dye, 39 S.E.2d 98. 128 
W'.Vo. 754. 

66 C.J. p 241 note 26. 

X7. Ill.—Moyer v. Pfahler, 199 N.E. 
801. 862 Ill, 336. 

Ky.—Lane v. Taylor. 162 8.W.2d 271, 
287 Ky. 116—Underhill v. U. B 
Trust Co., 18 S.W.2d 602, 227 Ky 
444. 

18. N.J—Carberry v. Carberry, 43 
A 2d 215, 137 N.J Eq. 9—Lamlon v. 
Hutton, 25 A. 963, 60 N.J.Eq. 600. 

Tenn—Pearson v. McCollum, 173 S. 
W.2d 160, 26 Tenn.App. 418. 

19. NJ.—London v. Hutton, 25 A. 
963. 60 N J Eq. 600 

20. N.J.—Ijtindun v. Hutton, supra. 
81. N.J.—^I.«andon v. Hutton, supra. 
88. N J —Landon v. Hutton, supra. 

83. Me.—Strout v. Burgess, 68 A 2d 
241. 144 Me. 263, 12 A.L.R.2d 939. 

66 C.J. p 3 12 note 32. 

84. U.S.—Watts V. Holland, C.CA 
Cal , 163 F 2d 337. 

Col.—California Bank v. BeU, 101 P. 

2d 724. 38 Cal.App.2d 633. 

Ill,—RiMghley v. Continental Ill. Nat. 
Bank & Trust Co. of Chicago, 61 
N.E 2d 29. 390 Ill. 242—Meyer v. 
Pfahler, 199 NE. 801, 362 111. 336 
—In re Wheeler’s Estate, 1 N.E Zd 
425, 284 III App. 132. 

In(L—Van Orman v. Van Orman, 41 N. 

E2d 693, 112 IniLApp. 394. 

Iowa.—Dunlop v. Hemingway, 63 N. 
W.2d 901. 

Minn.—In re Edgar's Trust* 274 N. 
W. 226, 200 Minn. 340. 
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constitute a sufficient consideration are pa3rmcnt of 
llie purchase price prior interest in the land;28 
K'ffal obligation to repay all or a part of the pur¬ 
chase price,the personal convenience of the 
settlor covenant to care for and maintain the 
grantor in suitable condition during his natural 
lifc;29 agreement to pay income to settlor agree¬ 
ment of heirs at law to have the executor carry out 
the provisions of an invalid will abandonment of 
heir's privilege to contest will ;32 agreement of wife 
to support herself and children a conveyance of 
land in trust made by one heir in recognition of the 
interest of other heirs agreement to pay one 
half of a mortgage note for money borrowed on land 
for a one-half interest m the land;3S rights growing 
out of prior agreements;3® the condonation of a 
wife's adultery and the resumption of marital rela¬ 
tions;®^ renunciations of rights under a separation 
agreement and a resumption of marital relations;®® 
wife's settlement of cause of action for separate 
maintenance;®® abandonment of a will contest by 


one heir, and surrender by another heir of lots de¬ 
vised him;<® and the trustee's acceptance of service 
as trustee and performance of prescribed duties.^! 
A trust agreement based on a false premise, which 
is quite contrary to fact, is without a sufficient con¬ 
sideration to support it.*® 

lUeffol consideration. Although consideration for 
the creation of a trust is illegal, the trust is en¬ 
forceable if the beneficiary is not a parly to the 
illegality.*® 

Deed of trust under seal. A deed of trust under 
seal imports a consideration,** but the fact that an 
instrument agreeing to create a trust in the future 
is under seal does not prevent the court from ascer¬ 
taining whether it was actually made on sufficient 
consideration.*® 

Time of payment of considerahon The consider¬ 
ation need not be paid at the time of execution in 
order to create an express trust.*® 


Neb—Simon v. Simon, 6 N W 2d 140, 
141 Neb 839. 

N.C—Cannon v. nialr. 60 Sl3 2d 732, 
229 N r 60fi—^Embler v. Smbler, 32 
SE2d 619. 224 N.O 811. 

Ohio—Alwurd v Manors, 8 N 12 2d 
647, 62 Ohio App 129 

S.C. —LcPirandt* v Ijegrunde. 182 SE 
432. 178 R<’ 230, 102 AT-iR nSL* 

Tex.—W T. Unu loish Co v. Co wan, 
Civ Apr. 162 K W2d 796—Bnkor v. 
Griflllh, Civ App , 79 S W 2d 620, re- 
vorond on otln*r nrounds. Gn/llth v 
Uiikor, 107 S.VV.2d 371, 1.30 Tex 17. 

Wash - State ex rpl. Hamilton v. 
Thomas, SO P 2d 373, 176 WaMh. 
544 

66 C J. p 2*2 note .32. 

85. Tex.—Cotllfld V Sorrells, Civ 

App, 183 S W 2d 223, allirmrd 187 
K \V 2d 980. 144 T(\ 31—Lohlmn v 
Wl«'rliau*'(*r, I'lvApp, 141 SW2d 
381, irrtir ii-fust d. 

00 . T«'X —Co'IiflU V. .Sorrflls, Civ. 

App. 1K:’. S \V 2d 223, alhimod 187 
R'\V2d nSd, 114 Tex 31—liohhin 
V \Vn rlijui'.iT, On App, 141 SW 

2a 3M, Li'iiii irfu-sed 

87. Tex—t’«)llleld v SorroHs, Civ 

App, 183 S SV.2d 223. Hlilrm.'d 187 
B.W 2d ys(), 111 T. \ ,i|- I.n.|t|iaii ^ 
W’lfi Ii.iU'sci. civ App, 111 S W 2d 
884, « rr m i > 

88 . NY—Towtisiiid V Allen. 13 N. 
T.S. 7.1. 69 Hull t.2J. uillrmi'd 27 N. 
XL 853. 126 N.Y Clii 

89 . Arlx—Pass v St»«idiens, 198 P 
718. 22 Arlz 4G1. 

Hold wot Inaanitablo 

(1) Wh. •ro tru«tor. ngod 85. eon- 

voyod property to trustee in connider- 

atiOQ of monthly paymenta from brn- 


eflolary for life and provided for con- 
vfvanop of property to bcntdiciai y 
upon tiu.st'>r*s death, faet that trusl- 
or died shortly after the agreement 
was mRd(>, ao that actual ohliKntiona 
cif the beneficiary were alight, did not 
render tianaaction inequitable—Bal¬ 
lard V MucCullum, 101 r.2d 692. 16 
Cu].2a 439 

(2) Whore trust atrrpement provid¬ 
ed for payment of certain churgres and 
puyineiits to truslor by henefieiarv 
and that, in cose of def,iult for 10 
duya or 30 Unys after notiee in wnt- 
mi;, trustor at hia option euuld ean- 
o<‘l trust, benefleinry's claim t»> rightH 
in tru.st estate was not reiiUeied jn- 
equjLulile by lailure to make required 
‘ pjiviiientH, siiu'e he was still olilignted 
to pio at decodent’h de.tth and remedy 
of forfeiture after imiice was uvail- 
nlile if he refused — Billurd v Mac- 
Calluni, supra 

30. Ky—Hardin’s Coniiiiiltee v 
.Shelman, 63 S.W.2d 923, 215 K> 
608 

66 CJ p 212 note 36. 

31. Mass—Colburn v. Ilodgdon, 136 
NE 107, 241 Mass 183 

38. Tex—Liisslter v Douche, Civ. 
App, 6 .'4 W 3d 831, aiBrnied in 
Pttit and ri'vcrsed m part on olluT 
groundN, Com App., 14 S.W.2d KPS 

33. Vu—p’mser v. StoKe.s, 71 SE 
545. 112 Va 336 

34. Ind - Kruser v. Churchman, 86 
NE 1029, 43 JiidApp 200 

35. Tex—^Watkins v. Watkins, Civ. 
App., 141 SIV 1017 

36. Ind—.Mills Thomas, 144 N.E 

413. 194 Ind 648 

66 C J P 242 note 42. 
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37. Mich—Huffy v While, 73 N W. 
3C3, 116 Mi(h 2G4. 

38. N.Y—Qrlffln v Griffin. 137 N.Y. 
S 3, 77 Misc 41.8, ainrmed 141 N 
T.S 1121, 167 AppDiv 888 

39. NJ—Second Vat Hank v. Curie, 
172 A 660, 116 NJEq 101. 

to. Iowa.—De 3lou.sse v. Williams, 
164 N.W. 896. 191 low'a 379, 

41. Mo—McGuire v. Hut* bison, 210 
R.W.2d 621, 240 Mo App 504. 

48. Kan.—Quinton v. Kendall, 263 
I’ 600. 122 Kan. 814. 

65 C. J p 242 note 46. 

43. N Y. —Thompson v. Finholm, 77 
N y S 2d 78, alllrined, 85 N Y .S 2d 
314, 274 App Div ‘)!I2 

44. NJ—•Hackensiiek Trust Co v 
Ackerman, 47 A 2d 832, I3« N J Eq 
244 

65 C J p 242 note 47. 

45. N y.—Central Trust Co of New 
Toikv Gaffney, 142 NTS 902. 1.57 
.tppDiv. 601, aniiiiied 10!) NE 
1009. 216 NT. 740. 

46. Tex—Gravoe v. Graves, Civ 
App, 232 S W 613 

BnLo not oppUonble 

The rule that n'sultinK trur.t in 
land may not he cn.iled. unless pav- 
meiit of money to purc-hns. r then- 
of 13 made before or coneuri’enily 
with acquisition of property, is in- 
appliiuhle to expiesb trust in land, 
for interest in which others than 
trustee ohllerate tlnunsi 1 ves, before 
or eunvurrontly with acquisition of 
title to pay part of consideration, 
which la paid after takiny of title in 
trustee's name.—^Nettles v. First Nat 
Dank of Temple, Tex.Civ.App., 168 
I S.W 2d 920, error refused. 
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To whom consideration must pass. It is not nec¬ 
essary to the validity of a trust that it be based on 
a consideration passing to the trustee.'*’^ 

Prom whom derived. It is immaterial from whom 
the consideration is derived to support an express 
trust,^® consequently the consideration need not be 
furnished by the beneficiary.^® It has been held 
that if the consideration is the property of a minor, 
a person in loco parentis to such minor has no au¬ 
thority to impress on tlie property an express 
trust®® 

Trust on condition. A declaration of trust de¬ 
pendent on conditions precedent which arc not ful¬ 
filled is not enforceable, since there is a failure 
of consideration.®^ A trust made on condition of 
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the surrender of a promissory note of the grantor 
has been held to be supported by the same consid¬ 
eration as the note.®® 

§ 29. Time of Vesting 

Subject to the rule agalnit perpetuities, ordinarily 
it la no objeotion to the creation and validity of a trust 
that the enjoyment of the benaflclary's Interest Is post¬ 
poned. 

Subject to the rule against perpetuities, which is 
applicable to trusts, as discussed in Perpetuities §§ 
20-34, and the rule that a trust must arise at the 
time it IS attempted to be created, instead of being 
brought forth by subsequent and independent cir¬ 
cumstances,®® It is no objection to the creation and 
validity of a trust that the enjoyment of the ben- 


47 . Iowa.—Scbumacber v. Dolan, 134 
N W. 624, 164 Iowa 207. 

48. Va—^Ploenor v. Hensley, 93 S B 
582, 121 Va. 867. 

49. Mo.—Ketetaom v. Miller, 87 S. 
W 2d 636. 

Va—^Fleenor v. Hensley. 98 S.B. 682, 
121 Va. 367. 

60. N C —Randle ▼ Grady. 46 S E 2d 
36. 228 N-C. 169. 

51. Idaho.—Olympia Min. ik Mill. Co. 
V' Kerne, 136 P. 265, 24 Idaho 481. 
appeal dibmiAHcd 36 S.Ct. 416, 236 
US. 211, 69 L.Ed. 642. 

66 O J. p 242 note 63. 

52. Iowa.—^In re Leigh's Estate, 173 
N.W. 143, 186 Iowa 931 

63. U.S.—Buhl V. KavanuRh. C.C.A. 

Mich., 118 F2<1 316—U. S v Dick- 
orsion, DC Mo., 101 F.Supp 262— 
Lewis V. Jtukson & Squire, D.C 
Ark, 86 F.Supp 364, appeal die- 
miRwd. CA. 181 P.2d lOU, Lewis 
V Midwest Mm Co., 181 P'2d 1011, 
and Lewis v. P. S. Neeley Co, 181 
P.2d 1011 

Cal—Oakland Scavenger Co. v. Gan- 
dl. 124 P3d 143, 61 CalApp 2d 69— 
In re Alberts’ Estate. 100 V 2d 638, 
38 Cal.App 2d 42. 

Del—Bodlcy v Jones. 82 A 2d 436, 
27 Del Ch 273 

Ky—Ridley v. Shepard, 1G8 S.W.2d 
nSO. 291 Kv •)! 

MfiSB —^Hqrpel v Craig, 97 N E 2d 
741. .127 Muss. 239. 

Mo.—Odom V. Langston, 193 H W 2d 
466. 355 Mo. 116—Loehr v. Glasor 
133 S W.2d 391 

NM—AToClondon v. Dean, 117 P.2d 
260, 46 NM 496. 

N.Y—IT S. Trust Co. of New York 
V. Treaton. 34 NT.S.2d 646. 264 
App Div. 152—^Rubinstein v. Jamai¬ 
ca Nat. Bank of New York, 40 N. 
Y.S.2d 23. affirmed 44 N.Y S 2d 960, 
266 APp.Div 977, affirmed 61 N.B. 
2d 456. 294 NY. 727, motion grant¬ 
ed 68 N.B.2d 394, 294 N.T. 843. 


IND—Johnson v. Weldy, 64 NW.2d 
829. 

Or—Claude v Claude, 228 P2d 776. 
191 Or 308, rehearing denied 230 
P2d 211. 191 Or 308. 

Pa —In re Williams* Btotate, 37 A 2d 
684. .149 Pa 668—^Thompson v. Pits- 
gerald, 22 A.2d 658, 344 Pa. 90— 
In re Wallace's Estate, 174 A. 397. 
316 peu 148—^In re Kenln’s Estate, 
41 PaDist. & Co. 672, affirmed In re 
I Kcnin'a Trust Estate, 23 A.2d 837, 
343 Pa. 549, and affirmed 23 A 2d 
84(|. 343 Pa. 667—In re McKean's 
Trust, Orph, 1 Fiduciary 26. 

Tex.—^Fleck v. Baldwin, 173 S.W.2d 
976, 141 Tex. 340—Patrick v. Mc- 
Gaha, Civ.App. 164 S.W2d 2.16— 
Elbert V. Wnplos-Platter Co., Civ 
App . 166 S W 2d 146, error refused 
Vt—Smith V. Deshaw, 78 A.2d 479, 
116 Vt. 441. 

05 C.J p 243 note 57. 

Trust la life poUoles 
TienrflciaricB of trust in life poli¬ 
cies claiming trust hreame effective 
on death of insured could not claim 
trust agreement wtis executory, since 
agroonicnt could become cITectIve on 
insurcd’H death only if executed dur¬ 
ing insured's lifetime.—^Love v. First 
Nat Bank, 153 So. 189, 228 AJo. S59, 

Melatloa back 

Whoro mother convoyed realty to 
son and took his oral promlae to hold 
It in trust for puTpo*ics writ ten down 
two rears later in memorandum of 
.'igrccmnnt between son and benefl- 
ri.srK'M of trust, the trust was creat- 
I d when realty was first conveyed — 
Pavis V. U S., D.C N.Y., 27 P.Supp 
698 

Trust heia not sbowa. 

<1) Under trust agreement where¬ 
by taxpayer agreed to hold Re<‘uritleB 
as trustee for immediate benefit of 
himself, and wheroby securities were 
ultimately to be divided among tax¬ 
payer's “heirs'* If taxpayer loft no 
surviving widow or Issue, no valid 
present trust arose for benefit of 
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‘‘heirs "—Morsman v. C L R., C.C.A- 
8, 90 F 2d 18. 113 A.L.R. 441, certio¬ 
rari denied Morsman v Helvering, 6t 
S.Ct 20. 303 U.S. 701, 83 LEd. 642. 

(2) Under trust agreement where¬ 
by bachelor agreed to hold securities 
ojB trusice for Immediate benefit of 
himsolf, and whereby securities 
would ultimately pass to bachelor's 
widow, if any, on fkllure of Issue, no 
trust arose for beneflt of widow.— 
Morsman v, C. I. R.. C.C.A.8, 90 F.3d 
38, 113 A.L.R. 441, certiorari denied 
Morsman v. Hclverlng, 68 S.Ct. 29, 
302 U S. 701, 82 L.Bd. 542. 

(3) Under trust agreement where¬ 
by bachelor agreed to hold securities 
os truHloe for Immcaiato benefit of 
himself, and whereby Hpcurities Were 
ultimately to l>e hold by successor 
trustee for benefit of bachelor’s Issua, 
if any, for certain period, and then 
to be divided among issue, if any, no 
express trust arose on behalf of is¬ 
sue—Morsman v. C I R., C.CA.S, 90 
P.2d 18, 113 AL.R 441. certiorari 
denied Morsman y. llelverJug, 68 B. 
Ct. 20, 302 U S. 701. 82 LEd. 642. 

Declaratioas held laSBfflelaat 

Declarations in letter from step¬ 
mother, who was executrix of will of 
pliilntiff's father, that father had left 
certain sum in trust with stepmother, 
and that she would do as he wanted, 
indicated only stepmother's belief 
that it WHS desire of father of plain¬ 
tiff to create a trust taking effect 
alter his death, but the desire, boing 
testamentary in character, could only 
be made effective by provision there¬ 
for in a properly executed will. In 
absence of which, no trust was creat¬ 
ed. Such declaration by stepmother 
was not, under all the circumstances, 
huch a clear and unequivocal Indlcui- 
lion by stepmother absolutely to re¬ 
linquish her beneficial interest in the 
fund In praesenti as would result in 
the creation of a trust In personalty. 
—Frits V. Thompson, Cal App.. 271 
P.2d 205. 
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eficiary’s interest is postponed.^* provided the legal 
title passes to the trustee, as considered supra § 22, 
and a present interest vests.®® The fact that the 
enjoyment of the estate is postponed to a future 
date docs not negative the idea that a present inter¬ 
est is created,®® and the fact that a trust cannot 
be administered and settled until after the death of 
the settlor does not invalidate the trust.Where the 
settlor reserves a life interest, the receipt of divi¬ 
dends or use of the trust property is not inconsistent 
with an intention to create a present trust.®® The 
rule applicable to constructive trusts, as discussed 
infra § 139, and resulting trusts, infra § 102, that 
the trust arises, if at all, at the time title passes, 
does not apply to express trusts.®® 

Vesting in possession. It is competent for the set¬ 
tlor to make his death the event on the happening 
of which the estate in interest, previously vested in 
prtxscnti hut to be enjoyed in future, is to come into 
possession,®® and such a trust docs not circumvent 
the statute of wills.*i 


Trusts for benefit of future subscribers. Where 
tities are held by trustees under articles of agree¬ 
ment for the benefit of subscribers under the articles, 
the trust does not take effect until there are sub¬ 
scribers.®* 

§ 30. Statutory Provisions in General 

Where there are etatutee ragulatlno truets, a truct. 
In order to be valid, muet be created In accordance with 
their provlaions; but the validity of a trust created before 
the paseage of a atatute regulating or prohibiting trueta 
of that Claes Is not affected thereby, afnoo such etatutee 
are prospective and not retrospective In operation. 

A statutory prohibition of some kind is necessary 
to render invalid any trust which would otherwise 
be valid at common law.®* Where there are statutes 
regulating trusts, a trust, in order to be valid, must 
be created in accordance with their provisions;®® 
but the validity of a trust created before the passage 
of a statute regulating or prohibiting trusts of that 
class is not affected thereby, since such statutes are 
prospective and not retrospective in operation.®® 


M. U.S.—^Moratn&n v C I R., C.C. 
A-8. 90 F2d 18. 113 AL.R. 441, cer¬ 
tiorari denipd Moriiman v. Ili'lver- 
Ine. fiS S.Ct. 20, 302 US. 701, 82 
UTSa 1)42. 

Cal—Randall v. Bank of Amorun N. 
T, & S. A.. 119 P.2d 764, 48 Cal App. 
2(1 249 

Ran —^Pry v. McComuck. 228 P 2d 
727, 170 Kan 741. 

Mo.—^Idle v. Union Nat. Bank of 
Sprlncrfleld, App. 166 SW2d 941, 
opinion quashed on other grounds 
State ex rel. Union Nut. Bunk of 
Sprinfffleld v. Blair, 106 S.W 2d 
1086, 360 Mo. 622. 

Pa—Mcl’rcary's Estate v. Pitts, 47 
A 2d 236, 354 Pa 347—In rc Kcnin's 
Esiulc, 41 Diet. & Cn. 672, aillrnicd 
In rc Renin’s Trust Estate, 23 A 2d 
837, 343 Pa. 649. and affirmed 23 
A 2d 84G. 843 1*0. 567. 

65 C J. p 243 note 68 

55. US.—Van Sciver v Rothensiea. 
0.0.A Pa., 122 F 2d 697. 

Cal —OnklniMl Scavengror Co. v. Gnii- 
di. 124 P.3d 143, 61 Cnl.App.2d 69— 
Randall v. Bank of America N T 
& S A., 119 P 2d 764, 48 Cal.App 2d 
249—In re Alberts' Estate, 100 r.2d 
638, 38 Ca1.App.2d 42. 

Kan —Fry v. McCormick, 228 P.2d 
727, 170 linn 741. 

Pa.—In ri> Kentn’s Estate, 41 PIst. & 
Co 672. anirmi'd In re Kenln’s 
Trust E«.lnti‘. 23 A.2d 837. 343 Pa 
649, and affirmed 23 A.2d 846, 848 
Pa 667 

65 C.J. p 243 note 60 

MShaU voot" 

Under a trust axrecment ■whereby 

trustor invested money in an invest¬ 
ment oerlllleate of a building and 

loan asBoclatiuii and providing that 


certlflcato was to he In trust for 
trustor during his lifetime with pow¬ 
er of revocation and substitution by 
surrender and cancellation of certifi¬ 
cate and that on trustor’s death un¬ 
paid principal and interest ’’shall 
vest” in trustor’s nephew, use of 
quoted words was not inconsistent 
with a present transfer of Inteiest to 
nephew —Randall v Bank of Amcrka 
N. T. & S. A.. 119 P.2d 764, 48 Cal.App 
2d 249. 

Sopplyimr oxnlssloa 
Where alleged trust iivas void be¬ 
cause lienellcinries thereunder ac¬ 
quired no present Interest In sub¬ 
ject matter of trust, court could not 
thereafter supply the omissiun and 
create a valid trust—^U. S. v. Pick- 
erson, D.C Mo., 101 FSupp 262. 

56. Or—^Allen v. Hendrick, 206 P. 
7m, 104 Or 202 

66 CJ p 243 note 62. 

57. N.D—Reel v. Hansboro State 
Bank, 201 NW. 861, 62 N.D. 182. 

66 C J p 243 note 63. 

58. R I—Talbot V Talbot, 78 A. 635, 
32 Rl, 72. Ann.Ca8.1912C 2221. 

69. Tox—TYint v. Tate, Civ App, 
162 S W 2d 7.37—^Temple v, City of 
Ooleinan, Civ App., 246 SW. 264 
Goaveyoaos calmtaation of agree- 
naat 

Even if rule that trust must ariso 
simultaneously >vith conveyance ap- 
I lilies to express trusts, the rule was 
sufficiently complied with where son 
!und daughter to a horn father con- 
^veved sepniate tracts of land had 
I agreed to hold title fur beiiellt of 
themselves and other children, since 
the conveyance was the culmination 
of the trust agreement —Frint v. 
Tate, Tex.Civ.App., 162 S.W.2d 737. 
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60. Or—Allen v. Hendrick. 206 P. 
73.3, 104 Or 202. 

C5 C J p 243 note 68. 

61. Moss—Jones v. Old Colony 
Trust Co. 146 N.E. 716, 261 Mass. 
309. 

ea. Pa— Urket v. Coryoll, f Watts 

& S 60. 

63. Pa —In re H.irrison’s Estate, 186 
A 76C, 322 Pa. 632. 

65 C J. p 243 note 71. 

64. N.T.—Fraw Realty Co v. Naton- 
Bon, 186 N.E 679, 2G1 NT 396— 
Fowler v. Coates, 94 N.E 997, 201 
N Y, 267—In re Wolanski’s Estate, 
283 NTS 797, 167 Mlsc. 470—In 
re Rrockway’s Will, Ill N Y.S.2d 
849—Guokas V. Bishara, 67 N.Y.S. 
2d 588 

Ziaw of trusts hsld statutory 
Ohm —Hams v. Harris. 16 Ohio 
Supp 40, appeal dismissed 70 NE 
2d 805, 147 Ohio St. 260, reversed 
on other grounds 74 N.E.2d 407, 79 
Ohio App 443, affirmed 72 N E 2d 
378. 147 Ohio SL 437. 

Statute held applloahle 

The sections of Real Property Daw 
governing powers are equally appli¬ 
cable to trusts of personalty.—Appli¬ 
cation of Schlussel, 89 K.Y.S.2d 47. 
IDS MIbc. 1008. 

▼alidlty 

The Ivgihl.-iture had power to enact 
statute iiiialidating conveyances of 
pcrsciimlly to use of persons making 
them—Held v. Chambers, 149 P 2d 
fihJ, 168 Knn 614. 

65. Ill—Mudge V, Mitchell Hutchins 
& Co. 64 N.E.2d 708, 322 IIl.App. 
409 

La.—Succession of Manning, 171 8a 
^ 68, 185 La 894. 
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Where, however, a statute deals only with proce¬ 
dure, such statute is a remedial one, and it may be 
retrospective.®® Since the courts do not favor re¬ 
peals by implication, as a general rule a statute 
with respect to trusts is not deemed to repeal an 
earlier one without express words of repeal, unless 
the two are in such conflict that both cannot be 
given effect. 87 

In some jurisdictions where the civil law prevails, 


TRUSTS §80 

the fidei commisaa of the Roman law, which cor¬ 
respond to the trusts of the English law, are 
abolished by statute,®® but subsequoit constitutional 
provisions have authorized the legislature to enact 
statutes authorizing the creation of such trusts.®® 
In a few other jurisdictions statutes have been 
passed abolishing all uses and trusts except such 
as arc therein expressly authorized, as discussed 
supra § 25, and trusts not so authorized are absolute- 


N.M.—Ruhalcava v. Oarst, 206 P2d 
1164, 6S K.M. 295. 

N.T.—Hutchiaon v. Rosa, 187 NB. 
66. 262 N.T. 881. 89 ALR. 1007. 
reargnimeat denied 188 N.IS. 102, 262 
N.T. 643. 89 A.L.R. 1023—Nar(,'aro- 
ten V. Maiwsu-eten, 76 N.T.S.2d 864 
Pa.—In re Stcolo’s Batate, 103 A.2d 
409, 877 Po. 260—^In re William¬ 
son's Estate, 82 A 2d 49, 868 Pa. 843 
^In re Pew's Estate, 67 A 2d 129. 
862 Pa. 468—^In re Crawfcird's Ba- 
tate, 67 A.2d 124, 162 Pa. 468—In 
re Rorach’a Bstate, 67 Au2d 119, 362 
Pa. 681—Edson r. Nombtown- 
Pevn Trust Co.. 69 A.2d 82, 369 Pa. 
886—In re BonaalPa iBatate, 65 l*a. 
Diet. & Oo. 261. 

Tex.—Sevlne y. Helaaner. 224 S.W.2d 
184, 148 Tex. 845—BlnforU v Sny¬ 
der, 189 SW.Id 471. 144 Tex. 134 
—^Powa Y. Powe, ClY.App.. 268 H. 
W.2d 668, error refused no reverMl- 
ble error—Qarcla v. Oarcla De Or- 
tls. C 1 V.APP. 267 a.W2d 804—Ditto 
V. Piper, CiY.App., 244 S.'W.2d 647, 
error refused no reversible error— 
Hueachen y. Dunn, Clv.App., 219 
S.W 2d 686. 

WVa—Bobbitt ▼. Bobbitt, 48 S.K2d 
66. 130 W.Va. 173. 

66 C.J p 243 cote 78. 

■tefenSe bald xetrospeotfre 

Fiduciaries Act waa held applica¬ 
ble to trust created by cancellation of 
widow's dower Interest and placing of 
speclflc fund in trust, notwitbstand- 
ing trust waa created two months 
before passoKe of act.—^In re McOuf- 
fey'a Estate, 187 A. 298, 123 Pa.Super. 
432. 

Bxpresslon of poUey 

(1) The Uniform Fiduciaries Art. | 
although not retroactive, furniHhcB 
guiding principles and sJi expression I 
of policy for decision of a controver- | 
sy arising before effective date of the 
act—Mudgo V. Mitchell Hutchins & | 
Co.. 64 NB2d 708, 322 IlLApp 409. 

(2) While statute, providing that 
validity and effect of trust in per¬ 
sonalty within state when trust was 
created shall be determined by laws 
thereof when trust instrument de¬ 
clares that truBt shall be construed 
and regulated by such laws, did not 
retroactively change established rule 
of law, but merely established def¬ 
inite public policy In field wherein 
rulea of law were undefined, cuiurts 


cannot entirely disregard such policy 
In defining such rules even as of earli¬ 
er date.—Hutchison v. Ross, 187 NB 

66. 262 N.T. 381. 89 ALR 1007, fe- 
argument denied 188 N.E 102, 262 N. 

T. 648. 89 A L R 1023. 

68- U.S—Swanson v. Bates, C.CA. 
10. 170 F.2d 648. 

Mo—McManus v. Pork, 229 S.W. 211, 
287 Mo. 109. 

Neb.—In re Grecnamyre’s Bstate, 276 
N.W. 686. 132 Neb. 693. 

Okl —Swanson v. Bates, 211 P.2d 781, 
202 Okl. 128. j 

Bstroaotlve statntes held valid 

(1) Statute providing for payment! 
of compensation of trustee before 
termination of trust.—In re Stotes- 
bury’e Estate, 86 PaDist. & Co. 651, 

3 Fiduciary 506. 69 Montg.Ca 856, 68 
York Leg Bee. 12. 

(2) Statute providing for division 
of trust into two or more separate 
parts.—In re Stotesbury's Bstate. su¬ 
pra. 

Testad mtaren 

No one has a vested interest In the 
form of procedure; no oeie haa a 
vested right to have his cause tried 
by any particular mode. 

U. S—Swanson v. Bates. C.C.A.10, 170 
F.2d 618 

Mo.—McManus v. Park. 229 B.W. 21L 
287 Mo. 109. 

Neb—In re Greenamyre's Bstate, 271 
N.W. 666, 132 Neb. 698. 

Okl —Swanson v. Bates, 211 P.2d 781, 
202 Okl 128. 

67. NT—^In re Casweira Bstate, 66 
N.Y.S.2d 607. 186 Mlsc. 699, af¬ 
firmed 66 N Y.S.2d 407, 269 App.Div. 
809. 

Statute held act superseded 

(1) The provision of Dccodent Es¬ 
tate Law for court confirmation of 
settlement of litigation Involving es¬ 
tates does not supersede provisions 
of Real Property Law and Personal 
Property Law prohibiting alienation 
of right to Income from a trust.— 
In re Caswell’s Bstate, supra. 

(2) Where the Principal and In¬ 
come Act of July 3, 1947, repealing 
the Uniform Principal and Income 
Act of May 8, 1945, was a subatan- 
tlal re-enactment thereof, the act of 
1945 must be construed as continuing 
in active operation as to all rights 
and liabilities uicurred under It.—In 
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re Crawford's Estate. 67 A.2d 124, 862 
Pa. 468. 

dfr La.—^I b re Liquidation of Canal 

Bank 4k Trust Co.. 161 Sa Sfi6. 181 

La. 207. 

65 C.J. p 244 note 74. 

69. Zb Xionlslaba 

(1) Constitutional provision au¬ 
thorising trusts and statute enacted 
thereunder contemplate tenure char¬ 
acterizing trusts under Anglo-Amer- 
lt‘an common law.—Daugherty v. 
Canal Bank & Trust Co. in Liquida¬ 
tion, App., 164 8o. 681, reversed In 
part on other grounds and afllnned 
In part 158 So. 866, 180 Jjo. 1001. 

(2) Louisiana oonstltutlonsl provi¬ 
sion limiting trust to period of Id 
years after death of donor has refer¬ 
ence primarily to donations, both in¬ 
ter vivos and mortis causa and was 
Intended to prohibit the creation of 
entailed estates or trusts for an In¬ 
definite period contrary to the princi¬ 
ples of the Civil Code.—^Hart v. Me¬ 
chanics 4k Traders Ins Co. of Hart¬ 
ford, Conn., D.C.La, 46 F.Supp. 166. 

(8) Plaintiff as trustee claiming le¬ 
gal title to open accounts under trust 
agreement could not maintain suit on 
such accounts, since trust estate with 
tenures of property as legal title la 
one person and equitable title in an¬ 
other was not recognized under civil 
law.—Buck V. Larcade. 184 So. 688. 
183 La. 570. 

(4) Where insured corporation «x- 
ecuted trust agreement authorising 
tru&tee to prosecute suit on lire pol¬ 
icies. the trust was valid under Lou¬ 
isiana law, and the trustee was au¬ 
thorised to maintain the suit—Hart 
V Mechanics 4k Traders Ins. Co. of 
Hartford. Conn., supra. 

(6) Judge’s ruling that trust for 
settlor’s wife and children waa gov¬ 
erned by 1920 statute permitting do¬ 
nations, and that 1902 statute regu¬ 
lating banka organized to conduct 
savings and trust banking business 
was inapplicable, was held correct 
as was Judicially admitted by chil¬ 
dren when alleging in petition for 
appointment of new trustee that trust 
was created under 1920 statute, with 
respect to trustee bank's right to sell 
securities and reinvest proceeds.-— 
la re Uquidation of Canal Bank A 
Trust Co., 169 Sa 826. 181 La. 207. 
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§§ 30-^1 TRUSTS 


ly void and unenforceable.^® There is, however, 
an increasing tendency in the direction of liberality 
in construing such statutes, and, while there has 
been no abatement by the courts of the strictness 
with which limitations which transgress the rule 


against perpetuities are construed, dispositions of 
property by way of trust within that limit will be 
sustained where they can fairly be brought within 
the spirit of the statute of uses and trusts, although 
not within its literal language.'^! 


2. Parol Trusts and Effect of Statute of Frauds 


§ 31. In General 

Whether an express trust Is required to be in writ, 
ing or may be created or proved by parol depends on 
the statutory provisions relating thereto, if any, in the 
Jurisdiction. 

While it has been broadly stated without more 
in many jurisdictions that express trusts must be 
created or proved by a writing and cannot be cre¬ 
ated or proved by parol, ^2 jt would be more accurate 
to state that in such jurisdictions, under statutes 
to that effect, an express trust in land cannot be 
created or proved by parol, as discussed infra § 32, 
but that in most of such jurisdictions an express 
trust in personalty can be created or proved by 
parol, as considered infra § 35. The rule is that 
excejit as otherwise provided by statute an en¬ 
forceable trust can be created without a wnt- 
ing.73 At common law a trust can be crcatwl by 
parol but since secret and parol trusts offer 
easy means of effectuating fraud, and promote per¬ 
jury, the English statute of frauds was enacted, pro¬ 
viding in section seven that all <leclaration.>; or cre¬ 


ations of trusts or confidences in lands, tenements, 
or hereditaments shall be manifested and proved 
by some writing signed by the party who is by Jaw 
to declare such trust or by his last will in writing, 
or else they shall be utterly void and of no effect.^s 
In those states in which this section has been sub¬ 
stantially reenacted, the rule of construction adopted 
IS that the trust need not be created by writing, but 
the evidence of the existence of the trust must be in 
writing.^® In other jurisdictions the statutes which 
provide substantially that trusts in or concerning 
lands, except such as arise by operation of law, 
must be crcatid or declared by an instrument in 
writing have been held not to be substantially dif¬ 
ferent,^’^ while in at least one jurisdiction it is the 
requirement that all ex}>rcs.s trusts must be created 
or declared in writing.’^® In a few jurisdictions in 
which this section of the statute of frauds has nut 
been reenacted in any form it has been held not to 
be necessary fur an express trust to be in writiiig.'^^ 
Nevertheless, in at least one jurisdiction which 
failed to adopt the provision from the English stat- 


70. Minn—MattMon v. U S En.silai,M' 
Harve.ster Co., 213 N.W. 893, 171 
Minn 237 

•5 C.J p 244 note 76. 

71. Kun —IT^rd v UhamberB, 149 P. 
2d 583, 158 Kan 614. 

65 C.J. p 244 luiti- 78. 

7a. Ark.—Hunt v. Hunt, 149 S.W.Sd 
930. 202 Ark. 130 

D.C.—Thurm V. 'WaU, Mun.App., 104 
A. 2d 835. 

Ga.—Hancock v. Hancock, S4 S E.2d 
385. 205 Ga. 684—Caswell v. Cas¬ 
well. 1C9 S.E 748, 177 Ga 153. 

Ill,—Kinn V. Monk, 85 NE2d 701, 
403 Ill 167—(."arrillo v. O'Hara, 81 
N.E 2d 513, 400 Ill 518 

Miss—Chichester v. Chichester, 4 8 
.So,2d 123, 209 Miss. C28—Trij.Iett 
V, UrldKforth. 38 So.2d 756. 205 
Mias. 328. 

Mo.—Mays v. Jackson, 146 SAV'2d 
392, 346 Mo. 1221—iPurvis v. 
din, 122 S.W.2d 936, 343 Mo. 662. 

Pa.—'Pop Hock V. I’iernikoskl, 56 A. 2d 
326, 161 Pa.Super. 587—Hltzel v. 
Petterhoff, Com I’l., 58 Dauph.Co. 
333—Gaat v. Entfel, Com.PL, 41 Luz. 
Leg.Res. 385. 


Ag'reemeiit held not oae to eetahllsh 
trust 

N Y —'Uiothcrmal Process Corp. v. 
I'ohu & Co., 119 N.T S 2d 158, af¬ 
firmed in port and reversed in part 
on other pround.s 126 N.Y.S 2d 1, 
283 App.Div. 60. 

73. Wis—Hartman v. Loverud, 277 
N.W. 641, -227 Wis. 6. 

741. Arlz —Corpus Juris cited la 
Rogers v. Greer, 2X9 P 2d 760, 763, 
70 Arlz. 2G4—Corpus Juris cited la 
Stewart v, Damron, 160 P.2d 321, 
321, 03 Ariz. 158. 

65 C.J. p 244 note 80. 

75. Ky.—Smith V. Smith, 121 S.W 
1002. 

65 G.J. p 244 note 82. 

76. "U.S.—^Davls v. U. S., D.C.N.Y.. 27 
F.Supp 698 

Ark,—^Hawkins v. Scanlon, 206 .*3 W. 
2d 179, 212 Ark. 180—Hunt v Hunt, 
149 S.\V2d 930, 202 Ark. 130. 

HI.—First Nat. Bank of Ottawa v. 
Weise, 76 N.E.2d 638, 333 Ill App 
1 . 

Ind.—Lehman v. Pierce, 36 N.£.2d 
952, 109 Ind.App. 497. 

Md.~—O'Connor v. Estevez, 35 A.2d 
148, 182 Md. 541. 

Mass.—Simpson v. Henry N. Clark 
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Co. 6.5 NE2d 10, 316 Mass, 118, 
1.54 AL R 380, stating New llamp- 
I hhire law 

[ N.J.—Colts V. O.sback, 80 A 2d 464. 

13 N.J Super, 367, reversed on olh- 
I er grounds 92 A 2d 35. 22 N J Su¬ 
per 358— Ea-stmond v. Eiustmond, 
64 A 2d 901, 2 N J Sur-iT .629—I.uch 
V Weber, 197 A. 417, 123 N.JEq 
303. 

65 C.J. p 244 notes 83, 84, 

77. ITS—Jtnkins v Eldredgc, CO. 
Mass. 13 F Cos No.7,26C, 3 Story 
181. 

65 C J p 245 note 85. 

78. Ga —Hancock v. Hancock, 54 S. 
E.2d 3SG, 205 Ga. 681—Malone v. 
lUalone, 73 S.E. 660, 137 Ga, 429, 

79. U.S—Fncke v. Weber, CCA. 
Ohio, 14.5 P.2d 737, 

NC—Cuthrell v Greene, 60 S K 2d 
52.5, 22<J N.C. 476—ThompS(»n v 

Davi.s, 28 SE2d 556, 223 N.C 792— 
Taylor v. Addington, 23 S.E.2d 318, 
222 N C. 39.3. 

Ohio —In re Barnes' Estate, Com.Pl., 
108 N.E.2d 88, aniimed 108 N.E 
2d 101. 

Tenn.—State, for Use of Burrow, v. 
Cothron, 113 S.W.2d 81. 21 Tenn 
App. 619. 

65 C.J. p 245 note 87. 
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ute of frauds it has been held that it is a part of 
the common law from the earliest days that an ex¬ 
press trust in real estate may not be proved by 
parol.*® 

The benefit of the statute of frauds was intended 
to be for those claiming title under instruments ab¬ 
solute on their face and not for those seeking to 
defeat the operation of such instruments by showing 
that they were made on trusts not appearing on 
their facc.*^ The creditor of a legatee has no better 
rights against the estate than the legatee himself, 
and cannot, therefore, establish in the excutors a 
secret trust by parol declarations or instructions of 
the testator, *2 although it has been held that the 
fact that a trust was not in writing is no defense 
as against creditors seeking to set aside conveyances 
as in fraud of their rights.*3 Agreements, transac¬ 
tions, or conveyances which do not create or at¬ 
tempt to create any trust arc oliviously not affected 
by statutes of this character.*'^ The statute of 
trusts was not designed to operate as a vehicle for 
the promotion of injustice hut as a means of pre¬ 
venting fraud I**'’ and the statute of frauds does 
not apply to a trust where the action of the trustee 
amounts to a fraud.*® 


TRUSTS §§31-32 

In jurisdictions where the statute of frauds or 
similar provision prohibiting parol trusts does pre¬ 
vail it does not apply to resulting trusts, as discussed 
infra § 101, or constructive trusts, infra § 141. 

§ 32. Trusts in or Affecting Land 

a. Statutes relating specifically to trusts 

b. In absence of statute relating specifi¬ 

cally to trusts 

a. Statutes Relating Specifically to Trusts 

In Jurisdictions which have adopted some form of 
statute similar to the original statute of frauds relating 
to trusts, or recognize such rule, express trusts In lands 
cannot be created or declared, or manifested and proved, 
by parol; nor can an express trust be engrafted by parol 
on a conveyance absolute In form. 

While a parol trust in land is valid and enforce¬ 
able at common law and general equity jurispru¬ 
dence,*’^ It IS the rule, where the provisions of the 
statute of frauds, which arc expressly applicable to 
trusts in lands, tenements, and hereditaments, have 
been enacted, that exjiress trusts in lands cannot 
be “created or declared” or cannot be “manifested 
and proved,” according to the jiarticular phraseology 
of the statute invoked, by parol;** and the opera- 


80. Conn—^Hanney v. Clark, 198 A 
677, 134 Conn 140—Wilson v. War¬ 
ner. 80 A 718, 84 Conn. 5(50. 

81. Mioh.-—Poufflas.s v. Pouprlass, 40 
N.W. 177, 72 Mleh. 86. 

65 C.J. p 24'5 note 91. 

82. Cal.—Sparks v. De la Guerra, 14 
Cal. 108. 

83. III.—Andrews v. Scott, 112 Ill 
App. 681, afllrmod 71 NE 1113, 211 
Ill. 612, 103 Am.S.R 215, 

84. Iowa—Bird v. Jacobus, 84 N.W 
1062. 113 Iowa 194. 

65 C J. p 246 note 94. 

85. Kan.—^Powell v. Leon, 239 P 2d 
974, 172 Kan. 267. 

86. I’a—Greene v. Pilch, 53 PaDiat 
& Co. 506. 

87. N T.—McKenna v. Moehan, 161 
NE 472. 248 N.Y 206. 

65 C.J. p 245 note 95. 

88. U.S —American Bondmtf Co. ot 
Baltimore v Hord, CCA Ark, 9S F | 
2d ‘5.5(1—Itcilly v Wheatley, CCA ! 
Mass, 68 F2d 297—Mullen v. Mul¬ 
len, DC Alaska. 117 F Supp 538,' 
appbins: California law—Davis v. 
U. S., D.C.N Y., 27 F Supp. COS. 

Ala—Snow v State, CO So 2d 346, 2'57 
Ala ()14—Ammons v. Ammons, 42 
So 2d 776, 253 Ala. 82. 

Arm.—Rotters v Greer, 219 P 2d 760. 
70 Ariz. 264—I’aiker v. Gentry, 185 
I* 2d 767, 6G Ariz ISO—Stewart v 
Damron, 160 I’2d 321, 63 Anz. 
158—.Solomon v. Solomon, 157 P.2d 
605, 62 Anz. 311. 

89 C J.S.—48 


Ark—^Tl.irlioiir v Hnrliour, 181 S W. 

2d SOTi. 207 Aik 5.51 
Cal—Kinfislcy v. Carroll, 234 P 2d 
1039, 106 Cal App.2d 358—Mulli v 
Mulli, 23-J P. 5.56. 105 Cal App 2d HR 
•—Metzenbaiim v. Met/enbauin. 1'i.r, 
P2d 492, 86 Cal App 2d 750—Hiw- 
kell V. First Nat Bank, 91 P 2d 931, 
33 Cal App 2d 399 

DC—Baldl V Anibrogrl. 89 P.2d 84C. 
67 App DC- 101. 

Ill—Murray v Behrendt, 76 N,E.2d 
431, 399 Ill. 22. 

Ind —Bellm v. Bloom, 28 N.E 2d 53. 
217 Jnd 656—Vance v. Grow, 190 
N.E. 747, 206 Ind 614. 

Iowa—McBain v. Sorenson, *20 N.W, 
2d 449, 236 Iowa 996—^Ilardy v. 
Daum, 259 N.W 561, 219 Iowa 982. 
Kan.—In re Gen*ke’s Estate, 195 P. 

2d 323, 166 Kan. 249. 

Mo—.Shaw V. Merrill, 163 A, 792, 131 
Me. 441. 

Md.—Grimes v. Grimes, 40 A.2d 68, 
184 Md. 69—O’Connor v E.stevez, 
36 A.2d 148, 182 Md. 541—Jacub-^ i 
V. Schwartz, 20 A.2d 489. 179 Md, 

606. I 

Maa.H —MacDonald v. Gouj^h, 93 N.E, 
2(1 260. 326 Ma-ss. 93. 

Mich.—Howe v. Webert, 50 N.W.2d 
725, 332 Mich. 84—Vobless v. Wei- 
acnthal. 292 N.W. 493, 293 Mich. 
5C‘5. 

Mias.—^Wilson v, Martin, 37 So.2d 
254, 204 Miss. 196, suRTfCOStion of 
error overiuled 37 So.2d 775, 201 
Ml.s.s, 196—Smith v Taylor, 184 So. 
423, 183 Miss. 542. 
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Mo—.Strvpe v T,€‘wi.^, 180 S.W.ad 
688, 352 Mo. lUID, 155 A.L.R, 99— 
Biondo V. Iliondo, 179 .S.W.2d 734 
- M iya V. .lavka.ui, 145 S.W 2d 392, 
34(1 Mo 1224—Corpus Juris cited la 
Woodard v ('ohroji. 1.37 .S.W 2d 497. 
498, 3 If. Mo 9(!7- I’urker v Blake- 
ICV, 93 .SW.2d 981, .338 Mo 1189 

Monl-Opp V BoKjfh, 193 I* 2d 379, 
121 Mont 131 

Nel>>—Anderson v. Ander-son, 36 N. 
W 2d 2S7. 150 Neb 879. 

N.H—Ibiteh v. Rideout, 65 A.2d 702, 
95 N IT 431. 

N.J—Stroleh v, Watson. 69 A.2d 506. 
6 N J Suj»(*r 4 5(1, anirmed in part, 
reversed in part on other grounds 
74 A 2d 597, 5 N.J 2(..S—Moses v. 
IVIo^es, 63 A 2d 806, 140 N J Eq 575, 
173 A L Jt 273—Liieh v. Weber, 197 
A 417. 123 N J Eq. 303. 

N.y.—Fraw Realty Co. v. Natanson, 
185 N.K, 679. 261 N.Y. 396—Guo- 
kas V Bi.shara. 57 N.Y.S.2d 588. 

IND—.lohnsoii V. Weldy, 54 N,W.2d 
829—Melxniald v. MiiJer, 16 N.W 
2d 270, 73 N.D. 474, 156 A.L.U. 
1328. 

Okl —Scott V. Nelson, 179 P.2d 116, 
198 Dkl. 392—^Abraham v. MeSoud. 
109 r 2d 822. 188 Okl. 409 

Or.—Downs v. Bowns, 200 P.2d 586, 
184 Or. 603—Callan v. Western In¬ 
vestment & Holding Co., 72 P.2d 48, 
167 Or. 412, 

Pa.—Kalyvas v. Kalyvas, 89 A,2d 
819. 371 I‘a. 371—Arndt v. Matz, 
Com PI., 42 Berks Co. 83—Heller v. 
Executors of Davidson’s Estate, 
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tion of the rule is not affected by the fact that the 
parties to the trust agreement are copartners,®* or 
by the fact that the lands which form the subject 
matter of the parol agreement arc directed by a 
will to be converted into personalty, where the 
agreement forms no part of the will.** 

In accordance with the above rule it is generally 
held, except in jurisdictions where there is no pro¬ 
vision in the statute of frauds relating specifically 
to trusts, as discussed infra subdivision b of this 
section, that an express trust cannot be engrafted 
by parol on a deed, devise, assignment, or other 
conveyance absolute in form,*^ even though such 
parol trust agreement does not operate as a mort¬ 
gage so that it will not be invalid under a statute 
prohibiting a parol defeasance of a deed absolute on 
its face, *2 at least in the absence of fraud or a 
similar factor in the procurement of the execution 
of the deed,*® and particularly after a long period 
has elapsed.*^ However, the rule does not apply 
to an absolute deed which is not valid both in form 
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and substance, as where it is wholly without con^ 

sideration.*5 

A statute requiring an express trust concerning 
lands to be in writing docs not apply to a trust cre¬ 
ated by a collector of money contributions for the 
benefit of another.*® Since a resulting trust ie not 
within the statute of frauds, as discussed infra § 
101, such a trust is not converted into an express 
trust, to which the statute would apply, by a writing 
subsequently made, acknowledging the trust.*'^ 
Where parol evidence is ofifered as to a trust, not 
for the purpose of establishing it, but for the pur¬ 
pose of showing that the conveyance made in exe¬ 
cuting it was made on an adequate consideration 
and for a proper purpose, it is admissible.*® 

Where a trust springs out of the relationship of 
principal and agents the relation arises from the 
agreement between the parties, and such agreement 
is within the statute of frauds requiring the trust to 
be proved by written testimony.** 

In Texas, Under the statute, Vernon’s Ann. Civ. 


Cotn.PL, 69 Dauph.Co 189. 172— 
City Building & Loan As.‘?’n of the 
Bethichomn v. Delia, Com.Pl., 27 
North.Co. 69. 

S.D.—Schwartzle v. Dale, 64 N.W.2a 
361, 74 S.D. 467. 

Wifi.—Mealy v. Fidelity Sov. Bank, 
298 N.W. 170, 238 Wla. r2. 

6*5 C.J. p 246 note 98. 

Application of statute of frauds to 
equitable estates In land generally 
aee Frauds, Statute of, fi 81. 

Parol evidence to explain apparently 
absolute deed sec Infra g 70. 

Porposs of statute Is to prevent 
frauds and perjuries.—Beilin v. 
Bloom. 28 NE.2d 63, 217 Ind. 656. 

KLueral rUrkts held wlthla rule 

Ind—Calllhan v. Bander, 73 N.E.2d 
360, 117 Ind.App. 467. 

fix O«orfiria 

(1) Under the code, providing that 
"all exprefis trusts must be created 
or declared In wrlllnff," a parol trust 
in land la invalid—^Woo v. Markwal- 
ter, 78 S E.2d 473, 210 Ga. 166— 
Jones V. Jones, 26 S E.2d 602, 196 Ga. 
492—66 CJ. p 246 note 98 [h], 

(2) Where plaintiff purportedly 

conveyed her duplex to her son-in- 
law for ten thousand dollars by duly 
recorded deed, which stated that con¬ 
veyance was for ten dollars and oth¬ 
er valuable consideration. In return 
for right to have a home In one of 
the apartnu'iita for balance of her 
life without cost, plaintiff did not 
obtain any interest under such pur-1 
ported agreement since parties would 
be attempting to set up on express I 
trust by parol —Smith v. Lynch, 80 S. 
E.2d 176, 210 Ga. 338. | 


Xiaad lu another Jurlsdictlou 

In .suit to impose trust on Texas 
lands purchased by devisee with pro¬ 
ceeds of foreign lands allegedly de¬ 
vised by nonresident In trust for 
plaintiff, devisee's writings and pa¬ 
rol evidence to establish oral trust 
was hold inadmissible, and judgment 
Imposing trust was erroneous, In ab¬ 
sence of any written declaration of 
trust as required by foreign statute. 
—King V. Lowry. Tex.Clv.App, 80 S. 
W.2d 790, error refused, applying 
Missouri law. 

89. N.T.—Frieda Popkov Corp. v. 
Stack, 103 K.Y.S.2d 507, 198 Mlsc. 
826. 

66 C.J. p 247 note 99. 

90. Ala.—^Moore v. Campbell, 14 So. 
780, 102 Ala. 446. 

91. U.S.—Mullen v. Mullen, D.C. 
Alaska, 117 F.Supp. 638, applying 
California law. 

Ark—Hawkins v. Scanlon. 206 S.W. 

2d 179, 212 Ark 180. 

Cal.—Hill V. Donnelly. 132 P.2d 867, 
66 Cal App 2d 387. 

Conn.—Worobey v, SIbleth, T1 A.'2d 
80. 136 Conn. 352. 

Fla—Grable v. Nunez, 64 So 2d 154 
—^Wodonos V. WodonoB, 62 So. 2d 
78. 

Ga—Kstes v. Estes, 6'6 S.E.2d 217, 
206 Ga- 814—i'antone v. Pontone, 
44 SE2d 518. 202 Ga. 7.33—Pitt¬ 
man V. rittman, 26 S E 2d 764, 196 1 
Ga, 397—Jones v. Junes, 26 S.E. 
2d 602, 19C Ga, 492—^Beecher v. 
Carter, 6 S.E 2d 648, 189 Go. 234. I 
Idaho.—Dunn v. Dunn, 83 P 2d 471, 
59 Idalio 473. 

La.—^Holloway v. Holloway, 60 So.2d 
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468, 221 La. 876—Lewis ▼. Patter¬ 
son, App., 34 So.2d 646—Guidry v. 
Sigler. App, 20 So 2d 631. set 

aside 21 So.2d 232. 

Mass.—Raulnier v. Saulnier, 103 N.B. 
'2d 226. 328 Mass. 238. 

Mich,—Hacker v. Hacker, 283 N.W. 
639, 287 Mich. 4S'6. 

N.J.—Coles v. Osback, 80 A.2d 464, 
13 N J.Super. 367, reversed on other 
grounds 92 A,2d 35, 22 N.J.Super. 
358. 

Pa—Kalyvas v. Kalyvaa, 89 A.2d 
819, 371 F’a. 371—Gray ▼. Lelbert, 
53 A.2d 132, 357 Pa. 130. 

65 C.J. p 247 note 4. 

92. Pa.—Kalyvas v. Kalyvas, 89 A.2d 
819, 371 Peu 371. 

93. Ala.—^Ammons v. Ammons, 42 
So 2d 776. 263 Ala. 82. 

Oo&flde&tlal relationship 'between par. 
ties 

Utah—'Peterson v. Peterson, 141 P.2d 
882, 1016 Utah 133. 

94. Ark.—Blalock v. Blalock, 258 S 
W.2d 891 —^Hawkins v. Scanlon, 20f 
S W.2d 179, 212 Ark. 180 

95 . Ga.—Pittman v. Pittman, 26 S 
E.2d 764, 196 Ga. 397. 

96. Ind.—^Union Trust Co. v. Chil 
dren's Aid Ass'n, 134 N.E. 207, 7 ', 
Ind.App. 675. 

97. N.J.—^Warren v. Tynan, 34 A 
10C6. 54 N J.Eq. 402. 

65 C.J. p 248 note 7. 

98. U.S.—tU. S. Fidelity & Guarantj 
Co, V. Mills, C.C.A.S.C., 146 F.2( 
694. 

99. N.J.—Seacoast II. Co. v. Wood 
66 A- 337, G5 N J Eq. B30, afflrniei 
81 A. 113'2. 78 N.J.Eq. 298, 
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TRUSTS § 32 

St. Tex. art. 7425 b-7, enacted in 1943, a trust in creditors or innocent purchasers.* Moreover, even 

relation to, or consisting of, real property is invalid under the prior rule it was held that in order to 

unless created, established, or declared by a written establish a parol trust it was necessary to show a 

instrument subscribed by the trustor, or by any other valid and enforceable contract between the parties, 

instrument under which the trustee claims the es- the requisites of which contract included, among 

tate affected and the rule now is the same as it other things, mutuality and valid consideration and 

is in those states in which the seventh section of compliance with other provisions of the statute of 

the English statute of frauds has been adopted,^ frauds.® 

although prior to thw statute parol trusts of realty Under a statute enacted in 

were recognized.* However, even though the en- , 93 ,_ Code, 36-1-4, the legislature in effect adopted 
graftment of a parol trust on an absolute deed was seventh section of the statute of frauds, and 

formerly recognized,® it would not be permitted hence there may no longer be an oral express trust 


where to do so would be in fraud 

1. U.S.—McClelland v. Cowden. C.A. 

Tex.. 175 F.2d 601. 

Tex.—Collins v. Republic Nat. Bank 
of Dallas. 258 S.W.2d 305—Morri¬ 
son V. Farmer. 213 S.W.2d 813, 147 
Tex. 122—Mills v. Gray. 210 S.W.2d 
985, 147 Tex. 33-—Garda v. Garcia 
De Ortiz, Civ.App., 2'57 S W 2d 804 1 
—Tolls V. Sawtelle, Civ App„ 246] 
S.W.2d 916, error refused—^How -1 
ard V. O’Neal. CIv.App, 246 S.W. { 
2d 907, error refused no reversible | 
error—^Mellette y. Hudstan Oil 
Corp.. CIv.App., 243 S.W.2d 4-38, j 
error refused no reversible error, j 

a. Tex—^Klein v. Sibley, CIv.App., 
203 S.W.2d 239. 

3. U S.—^Harris T. Gurley, CCA. 
Tox.. SO F.2d 7-44. 

Tex—Sorrells v. Coffleld, 187 S.W.2d 
980, 144 Tex. 31—^Vinilttenburfi: v 
Miller, 164 S,W.2d 497, 13.9 Tex 
686—Gmsty v. Wood. CIv.App, 230 
S.W.2d 668, error refu.sed no revers¬ 
ible error—MacDonald v, Sanders, 
Clv.App., 207 S.W.2d 165, error re¬ 
fused no reversible error—Jones v. 
Parker, CIv.App., 193 S.W.2d 863, 
error refused no reversible error— 
Hamill & Smith v. Parr, Civ.App, 
173 SW.2d 725—Nettles v. First 
Nat. Bank of Temple, CivApp, 168 
S.W.2d 920, error refused—Small 
V. Brooks, CIv.App., 163 S.W.2d 
263, error refused—Stone v. Fitts, 
Clv.App., 160 S.W.2d 1013, reversed 
on other grounds Pitts v. Stone, 166 
S.W.2d 897, 140 Tex. 206—Vicars 
V Quinn, Clv.App., 154 S.W.2d 947 
—^Miller v. Whittenburg:, Civ.App.. 
144 SW.2d 381, reversed on other 
grounds Whittenburg v. Miller, 164 
S.W.2d 497, 139 Tex. 68G--^night 

V. Tannehill Bros , Clv.App,, 140 S 

W. 2d 662, error dismtsaed. judg¬ 
ment correct—^Tieman v. Dyer, Civ. 
App., 114 S.W.2d 669 —Waukee v. 
Hill, Civ.App., 99 S.W.2d 1047, error 
refused—Schuyler v Lacy. Civ, i 
App„ 79 S.W 2d 901, error dis¬ 
missed—Martin v. Martin, Civ. 
App.. 71 S.W.2d 961, 

65 C.J. p 248 note 9. 

Prior to effeotive date of statute 

Tex.—Sevine v. Heissner, 224 S.W.2d 


of the rights of of real property,' 

184, 148 Tex. 346—^Ditto v. Piper, 
Clv.App. 244 SW2d 647. error re¬ 
fused no reversible error. 

Trial Bubsaquent to atatuta 
Statute providing that an express 
trust In land cannot be established 
by parol evidence would not bar parol 
evidence of an oral express trust 
arising before its passage —-Scvmc \ 
Helsnner, 224 S.W 2d 184. 148 Tex. 
345—^Blnford v. Snyder. 189 S.W 2d 
471, 144 Tex 134—Ilueschen v. Dunn, 
Civ App., 219 S.W 2d 686. 

4. Tex— Binford v. Snyder, 189 S 
W2d 471. 144 Tex. 13 4—Amerndo 
Petrohtim Corp v. Massad, Civ 
App,, '239 SW3d 730, error refu.s- 
ed no reversible error—S<*ott v 
Cllett. Civ.App., 213 S.W.2<1 662— 
Grantham v Anderson, Clv.App, 
211 SW2d 275—Jones v. rarUer, 
Civ App., 193 S.W 2'd 863, error re¬ 
fused no reversible error^—^Ilall v 
Rawls, CivApp, 188 S.W.2d 807, 
refused for want of merit—John¬ 
son V. Durst, Civ App., 11.5 S W.2d 
1000, error dismissed—Redwine v 
Coleman. CivApp., 71 S.W.2d 921, 
error refu.sed. 

65 C J- p 249 notes 11. 14. 

ThlB vraB axoeptlou to parol avL 
deuce rule forbidding the inlrodut- 
tlon of parol evidence to vary the 
terms of a written contract—Snyder 
V. Citizens State Bank, Tex Civ.App., 
184 SW.2d 684, affirmed 189 S W 2d 
471, 144 Tex. 134—^Knight v. Taiine- 
hlll Bros., Tex.Civ.App., 140 S W 2d 
552, error dismissed, judgment cor- 
rect—Sparks v. Mince. Tex Civ.App., 
138 S.W.2d 203—^Tleman v. Dyer, Tex. I 
Clv.App., 114 S,W.2d 669. I 

6. Tex—Shook v. Shook, Civ.App., 
125 S.W 638. 

65 C J. p 249 note 12. 

6. Tex—Lockh.art v. Williams, 193 1 
S.W.2d 146, 144 Tox. 663—Sorrells' 
V. Coineld, 187 S.W.2d 980, 144 Tex 
31—Clayton v. Ancell, 168 S W.2d 
230, 140 Tex. 441—Pitts v. Stone. 
166 S.W.2d 897, 140 Tex. 206— 
Whittenburg v. Miller, 164 S.W 2d 
497. 139 Tex. 686—Howard v. 

O’Neal, Civ.App, 246 S.W.2d 907, 
error refused no reversible error 
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' except in so far as the statute ex- 

—^Davls V. Pearce, Civ.App., 206 
S.W. 2d 653—Johnson v. Black, Civ. 
App., 197 S.W.2d 623, error refused 
no reversible error—Nettles v. 
Doss. Clv.App., 161 S.w.2d 138, er¬ 
ror refused—^Elbert v. Waples-Plat- 
ter Co., Clv.App., 166 S.W.2a 146, 
error refused—Knox v. Lyarels, 
CivApp., U.*; S.W.2d 435, error re¬ 
fused—'Lobban v. Wlerhauser. Civ. 
App., 141 S W 2d 384, error refused 
—Martin v. Martin, Clv.App., 71 
S.W.2d 051 

Agreement prior tO| or at time of, 
conveyance 

Tfx—Firestone v. Sims, Clv.App,, 174 
W 2d 279. error refused. 

No parol trust based on ooatraetnai 
consideration 

Tex.—Knox v. Long, 257 S,W.2d 289 
—Kidd V, Young, 190 g5.W.2d 66. 
144 Tex. 322—Garda 'V. Garcia De 
Ortiz, Clv.App, 267 S.W.2d 804 
—Republic Nat. Bank of Dallas v. 
Colllna, CivApp., 254 H.W 2d 406, 
affirmed Collin.s v Republic Nat. 
Bank of Dana.s, 268 R W.2d 305— 
Bradshaw v, McDonald, Clv.App., 
211 SW.2d 797. affirmed 216 S.W. 
2d 972, 147 Tex. 456—Small v. 
Brooks, Civ.App., 1G3 S.W.2d 263. 
error refused 
Evidence held Insufllcleut 
Tex—Firestone v. Sims, Clv.App., 174 
S.W.2d 279, error refused—^Tarken- 
ton V. Marshall, Clv.App., 91 S.W. 
2d 473. 

7. W.Va.—‘Ross v. Middelburg, 42 
SE2d 185. 129 W.Vo. 861—Cain v. 
Kreley, 41 S.E.2d 185, 129 W.Va. 
642—^Dye v. Dye, 39 S.E 2d 98, 128 
W.Va. 754. 

Statement to contrary 

However, the old rule, that an ex- 
pres.s trust may be proved by oral 
evidence, has been stated since the 
enactment of the statute without 
any comment thereon.—Stulnaker v. 
Stalnaher, W.Va., 80 S.E 2d 878, 

Deed executed prior to statute 

statute abrogating rule that, In ab¬ 
sence of fraud, voluntary grantor 
cannot set up parol trust Jn land in 
his favor, was held not to apply to 
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pressly provides for an enforceable oral trust where 
a grantee, in connection with the transfer of title 
of land to him, agrees to hold it in trust for the 
benefit of the grantor or a third person, as discussed 
infra § 33. 

b. In Absence of Statute Relating Specifically 
to Trusts 

Subject to some exceptions and restrictions, a valid 
trust In land may ordinarily be created and established 
by parol in Jurisdictions where the statute of frauds re¬ 
lating to trusts has not been adopted. 

Except where the principle prohibiting parol 
trusts of land is recognized apart from statute, as 
part of the common law,® a valid trust in land may 
ordinarily be created and established by parol in 
jurisdictions where the seventh section of the Eng¬ 
lish statute of frauds has not been enacted in any 
form,9 or where a like provision did not exist at 
the time the trust was created;^® and in these juris¬ 


dictions it is generally held that an express trust 
may, by parol, be engrafted on an absolute deed,^^ 
provided the declaration of trust is contemporaneous 
with or a condition of the giving of the deed, and 
is not made thereafter.'^^ has been held that a 
parol trust of land is necessarily created by a trans¬ 
action of contract to which the parol promise is 
complementary and, hence, that a parol trust 
cannot be engrafted on an inheritance since the 
devolution of title in case of intestacy is not a 
voluntary act of the deceased owner.^'^ 

A provision that contracts concerning land shall 
be in writing does not affect the validity of trusts, 
or the evidence by which they may be established, 
in some of the jurisdictions in which the statute of 
frauds does not deal specifically with the creation 
of trusts but in other jurisdictions of this class 
it is held that a general provision that all convey¬ 
ances of real estate or of any interest therein, and 
all contracts creating or evidencing any encum- 


dopd executed prior to enactment of 
statute.—Hall v. Burris, J69 S.E {>22, 
113 W.Va. 820. 

8. Conn.—Van Auken v. Tyrrell, 33 
A 2d .3.39, 130 Conn 28.9—Hajuiey 
V. Clark. 198 A 677, 124 Conn. 140. 

Evldeaca excluded 

In action to e.stablish an alleged 
resultinfr trust In favor of plaintiff 
and hi.s brothers and sisters In farm 
convoyed in fee to ono of brothor.s, 
evidence of contributions by fnends 
and neig-hbora to enable brother to 
purchase farm was properly excluded 
as an attempt to ostalilnsh an eM>resH 
tru.st by parol.—Dlckin.son v Dickin- 
.son, 40 A 2d 184, 131 Conn 302 

9. NC—McCorklo v. Beatty, 33 S E 

2d TfiS, 226 N.(\ 178—Atkin.son v. 
Alkiii.son. .33 S E 2d 226 N C 

120—Thompson v Davis, 28 R E 2d 
6.6(i, 223 N C 792—Taylor v. Ad- 
din«-ton, 23 R E 2d 318. 222 NC 393 
—I’oterson v. Taylor, 1G6 S.E. 800, 
203 N.C. 673. 

Ohio—Ford v. Ford, App, 118 NE 
2d 23,6—In re Darnc.s’ E.stiite. lOS 
N.F.2d 8S, affirmed 108 N E.2d 101 
Teiin—^llunt V. Hunt, SO ,R W.2d 666, 
169 Tenn 1-—Kidtey v. Whitehurst, 
App, 264 S.W 2d 1 

Va—Wren v. Tate, 67 S E 2d 48, 190 
Va. 60.6. opinion adhered to 60 R.E 
2d .64, 191 Va, 59—Ingrles v. Greear, 
27 S.E.2d 222, 181 Va. 838. 

66 C.J. p 248 note 9. | 

Agreemeut to couvey I 

A mere parol agreement to convey 
land to another rai.ses no trust In fa- | 
vor of the person claiming as grantee | 
under such alleged agreement, and 
comes within the provisions of the { 
statute of frauds.—Wolfe v. North 
Carolina Joint Stock Land Bank, 13 S. 
E.2d 633, 219 N.C. 313. 1 


“Contract to sell lands” distingnished 

The di.stinction between a "con¬ 
tract to .sell land.s" which would be 
within the statute of frauds, and oral 
contract for establishment of a trust 
I which would not, is that In the for¬ 
mer, a .suit would be for specifle per- 
I formance of the contract, and in the 
, latter for enforcement of a parol 
^ trust.—Pecle v. LeRoy, 22 S E.2d 244, 

I 222 N.C. 123. 

General admissibility of parol sri- 
I dence 

(1) Since an oral declaration of 
I trust in realty is lawful, and can only 
[ be proved by oral evidence, it is not 

witliin operation of rule forbidding 
adinission of parol evidence to vary, 
alter, or contradht the terms of a 
valid written instrument—Virginia 
Ti list Co V. Minar, 18 S.E 2d 879, 179 
Va. 377. 

(2) A trust may be impressed on 
realty bv parol proof which does not 
contradict the terms of the deed or 
a valid written instrument relating 
to character of title convoyed by the 

; deed —-Seaton v. Dye, Tenn.App., 263 
S W.2d 544. 

(3) Parol evidence of trust is not 
inadmissible as tending to contradict 
the term.s of a written instrument 
unlcs.s the language of the instru¬ 
ment IS such a.s to exclude the t'Xist- 
ence of a trust.—^Adrian v. Brown, 
196 S\V2d 118, 29 Tenn.App. 236. 

la Kentucky 

(1) The rule stated In the text gen¬ 
erally prevaibs. 

U.S.—Dempsey v. D. B. & M. Oil 
& Gas Co., D.C.Ky., 112 F.Supp. 
408. : 

Ky.—Moor© v. Terry, 170 S.W.2d' 
29, 293 Ky. 727. 

65 C.J. p 248 note 9 [b]. ] 
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(2) An oral agreement between 
testator and devisee, hbs wife, that 
wife would permit property to pass 
to his heirs on her death was ineffec¬ 
tive under the statute of frauds un¬ 
less the helr.s could show by clear 
and convincing proof that the wife 
accepted the prnpi'rty under her hus¬ 
band’s will with the understanding 
and agreement that it would p.osg to 
his heir.s upon her death.—Driskill v. 
Druskill’s Adm’r. 211 S.W.2d 840. 307 
Ky 627. 

10. Miss —^Anding v. Davis, 88 Miss. 
574, 77 Am D. 6.68. 

65 C.J. p 249 note 10. 

11 . Kv.—Evans v. Payne, 268 S.W. 
2d 919. 

N O.—Ji'fterson Standard Life Ins. 
Co. V. Morehead, 183 S.E. 60'6. 209 
NC. 174. 

Ohio—TTomcr v. Wullenweber, 101 N, 
E 2d 229, 89 Ohio App 255--i-’teinc r 
V. Fecyf'z. BO N.E.2d 617, 72 Ohio 
App. IS. 

65 C.J. p 249 note 11. 

12. N.C.—Atkinson v. Atkinson, 33 

S.E 2d 666. 225 N.C. 120—-Taylor 

V. Addington, 23 S.E.2d 318, 222 
NC. 3.93 

Ohio—HiH V. IrotKS, 113 NE2d 243. 
160 Ohio St 21—Homer v. Wullen- 
weber, 101 N.B.2d 229, 89 Ohio App. 

Tenn—Adrian v. Brown, 196 S W.2rl 
118 , 29 Tenn App. 236—Dunlap v. 
P'Pool, 6 Tenn App 91—Wallace 
V. P'Pool, 4 Tenn.App. 30. 

65 C.J. p 249 note 13. 

13. N.C—Taylor v. Addington, 23 
S.E.2d 318, 222 N.C. 393. 

14. N.C.—Taylor v. Addington, su¬ 

pra. 

15. N.C.—Jones v. Jones, 80 S.E 
430, 164 N.C. 320. 
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brance on real estate, shall be by deed, forbids the 
creation of an express trust m land by parol,al¬ 
though it does not apply to resulting trusts, as dis¬ 
cussed infra § 101, or constructive trusts, as con¬ 
sidered infra § 141. A wife purchasing land in 
her own name with money from her separate estate 
cannot create a parol trust therein in favor of her 
husband in the event he survive.^^ 

§ 33. — Agreement by Grantee to Hold in 
Trust or Rcconvey 

Except In 80 far as the rule may differ under stat. 
utes of frauds not relating specifically to trusts, It Is 
generally held that an oral promise or agreement to 
hold property acquired by an absolute conveyance In 
trust for the grantor or other designated persons does 
not create an enforceable trust under the statute of 
frauds. 

A verbal promise or agreement by the grantee 
in an absolute conveyance, cither contemporaneous 
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with, or prior or subsequent to, the conveyance, to 
hold the land conveyed in trust for the grantor or 
other designated persons, does not create an en¬ 
forceable trust under the statute of frauds or similar 
statutes,'^® unless the circumstances surrounding the 
transaction arc such as to show a resulting trust, as 
thscussed infra § 109, or a constructive trust, as 
considered infra § 149; and the grantee takes the 
absolute title the same as though the agreement had 
not been made.^^ Illustrations of this rule may be 
found m cases where such an oral agreement ac¬ 
companies a conveyance from husband to wife, ei¬ 
ther direclly^® or through the medium of a third 
person,-*^ as well as conveyances from several joint 
tenants m common to one of their number;-- and 
it has frequently been held that a parol agreement 
by the grantee in an absolute conveyance to rc- 
convey, on reijuest, to the grantor,*® or to some 


10. Wash—^Rodprera v. Simmons, 262 
P.2d 204. 48 WaHhSd BBT—TCaiiKky 
V. Kouten, 179 l*.2d 960, 27 tVimh 
2d 721—Tucker v. Brown. 150 l*.2d 
604, 20 Wash 2d 740—GeorKcn v. 
Loutflls, 145 P2d 901, 20 W'ash 2d 
92—Bauprhlln v. March. 145 P 2d 
649. 19 Wash 2d 874—In re Cun- 
ninfrhani'a Kstaic, 143 P.2d 852, 19 
Wash 2d G89—State ex rcl. Wirt v. 
Superior Court for Spokane ('oun- 
ty. lie I»2d 762, 10 Wash 2d 202— 
In re Swart wood's Kstato. 89 P 
2d 203. 198 Wash fiCi?—(^arkonen 
V. Alberta. 8S P.2«l S9‘), 106 \\ umIi 
675, 135 A.L.R 209—^Zionoheck v 
Nadeau, fit P 2d 811, 19G Wash 33 

65 CJ p 210 note 17. 

Parol trust may not ho uiflrrafted on 
absolnte deed 

Wash— I'l.ile ox rel. Wirt v Rur»« rjiii 
Court for Spokane County, 1J6 P 
2d 752, 10 WhsIi 2J .062 

17. N.C.—Carter v Oxcndioe, 137 S 
E. 424, 10:{ N C. 478. 

18. irs—iVowl V. Brooks, D.C.Pa., 
‘.55 P Suvi> T20 

Cal—Ilollzo V Holtae. 4'2 r,2d 323. 2 
Cal 2d 5CG—Blliott v Wood. 212 P 
2d 90C. Mr, Cal Ann 2il 314 

PIb —t'riMketl V. Croekett, 199 So 
3:57, lir. Flu 311. 

Gu—Archer v Kelley, 21 S.E 2d fi'l, 
194 Ga. 117. 

Ill.—Tuntland v. Haugen. 78 N,E.2d 
308, 309 111. 695. 

Iowa—^I'rame v. Wright, 9 N.W.Sd 
364. 233 Iowa 394. 147 A L.R. 1164 

Kan—Horsley v. Ilrenchir. 73 P 2d 
1010, 146 Kan. 767—^Anderson v. 
Andcrt>on, 22 P.2d 471, 137 Kan 
833, rehearing denied 23 I'.2d 474, 
138 Kan. 77. 

Md.—Grimes v. Grimes, 40 A 2d t»8. 
184 Md. 69—MesMck v. Pennell, 
35 A.2d 148, 182 Md. 631, 


Mo.—Porker v. Bhikeley, 93 S W.2d 
981, 338 Mo 1189. 

Mnnt—Mrlaiughlin v. Coreoran, 69 
P 2 d 597 , 104 Mont. 690 
Okl,—^Wilson V I'lummrr, 228 P.2d 
176. 204 Okl 157 

X’a—Arndt v Maiz, Com PI., 41 lh‘rkH 
Co. 267—Butler v Cole. Coin 1*1 . 
24 Erie Co 178—'I'nlriJak v I’lilty- 
lak. Coin.PI.. 44 Lur. LegKog. 97— 
City lluildhtg & Lioan Ass'n of the 
Bethlehema v. Deha^ Com.Pl,, 27 
North Co. 69. 

66 O J p 260 note 21 . 

Oral deolaration. instead of refonna. 
tlon 

It has been held that where o deed 
has been ni.ide to the wrong griuiteo, 
if no attempt im made to Heeu**p the 
refornialion, but those intnested re¬ 
ly cntin ly on on oral df'rl.ii .ition of 
the grantee that ho will hold the 
projicrty jn tiust for those who aie 
inteiesied, the oral declaration is 
within till' statute and nut enlorceu- 

I bit-Tourtillotte v. Tourtlllotte, 81 

.N K 9(19 20,7 Mnaa 647 . 

In Texas 

(1) Where plniiitilf and defendant 
wore liuMng Jiuids lointly and iiliun-| 
tilf did not i»ov or b••lr»^r^e liable lor 
I(H\mcnt of any of llie I'onsideifitmn 
ninving to the gra.ilor <if tin* lands 
whieli wen* eonveyed to deJendiint, 
and the agieement coiilcmpluted th-it 
title sliuuld be taken only m the nniiw 
Ilf defendant, trust, if any, whm nn 
"e\iircPH trust,” and henee invalid un¬ 
der the statute prmjilinK that n trust 
in rcLution tu re.jity to be valid niusL 
be Bupjiorted by a written instru¬ 
ment — Sturr V'. Itiploy, Tex.Civ 

266 S W 2d 226 

(2) Whore administratrix, who ac¬ 
quired an undivided otie-lh’rd in¬ 
terest m estate of intestate liom the 
heirs, allegedly m^ide an oral uiiieo- 
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ment that she would hold one-half 
of the one-third Interest in trust for 
her Bister, but the heirs had no 
knowledge of such alleged oral agree¬ 
ment, and no trust was created, parol 
eviilenc'e was not admissible to 
rhiuiRe effeot of deed from hoirs to 
admmistrntrlx —Revine v. Heissner. 
TexCivApp, 262 S W. 3 d 218 . error 
r<*fuHed no rt*versihlc error. 

( 3 ) Mfiopt of adoption of statute 
of fnmds relating to trusts generally 
sec Hupm § 32 a. 

( 4 ) Deetsions under law prior to 
Htatutiirv elmnRe—VVh'*eler v. Haral- 
eon. 99 SW. 2 ii 885 . 128 Tox 429 — 
.lohrisiin V. Uliuk, Texdv.App., 197 
SW. 2 d 523 , error reru,*ed no levorsl- 
ble eiror -Suns v Ihiiieim, Tex Civ. 
A|»p., 196 ,S W 2 d 166 , erior rel used 
IK, reveiMlilt eitet—II'iKei \ (Jrilllth. 
Tt‘xCIv^^p, 79 SAV 2 d 626 , reveis- 
ed on (itbet grounds GriMlth v It.'i- 
ker. 107 .S ^\ 2 d 371 , i:!l) Tex 17 — 
S]iurig!t*r V. SpuiiK'er, Te.vCiv.App,, 
26 S \V. 2 d 463 , moduli d on other 
gi-ourids, CoinApp, 41 S W 2 il 60—<65 
C J. P 351 note 33 ff 1 

19 . Ill—.^k.ihen v, lr\lng, 69 N.E. 
610 , 306 111 697 . 

6.7 CJ. p 250 note 24 . 

20 . Wis--l'’i*lz V. FcIz'h EMtato, 174 
K.M* 998 . 170 Wis. 660 . 

6.7 C.I p 250 note 35 . 

21 . ATo —Crawley v. Crofton, 91 S.W. 
1027 , 191 Mo 421 

N J -ItoHixl of Missions and Church 
lOvleiiHion of Prote.strnt Episcopal 
Church in DioecHc of Newark v. 
IfeLble. 122 A. 692 , 9'6 N J Eq 117 . 

22 . Ta—-Watson v. Watson, 47 A. 
1006 , 198 Pa 234 . 

65 CJ. p 250 note 27 . 

23 . Ark—Cmburger v. Westmore¬ 
land, 238 S.V^. 2 d 496 , 818 Ark 632 
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Other person who may be designated in the agree¬ 
ment,24 is within the statute of frauds and unen¬ 
forceable, although, on the other hand, where the 
statute is used as a cover to fraud, equity will grant 
relief.25 The same general rule has been held to 
apply to property which has been acquired pursuant 
to judicial process.2® However, where a grantee’s 
agreement is essentially a mere parol contract for 
the payment of money rather than a trust it does 
not come within the requirements of the statute of 
frauds as to trusts and is valid.2'^ 

Where property is conveyed to a grantee with 
the understanding that he is subsequently to re- 
convey it and the grantee makes a declaration of 
trust with provisions not contemplated by the gran¬ 
tor, the grantor is nevertheless bound by that instru¬ 
ment and cannot assert the statute of frauds as to 
the challenged provisions while relying on the other 


parts of the instrument to sustain his claim of 
ownership.28 

Under statutes of frauds not relating specifically 
to trusts. In jurisdictions where, owing to the ab¬ 
sence of any statute equivalent to the seventh sec¬ 
tion of the English statute of frauds, parol trusts 
in land are or were generally held valid, as discussed 
supra § 32 b, agreements by which a parol trust is 
impressed on land conveyed by absolute deed have 
in some cases and under some circumstances been 
held valid, and in other cases invalid.29 

In West Virginia. Under the statute. Code 36-1-4,, 
expressly so providing, if a conveyance of land, not 
fraudulent, is made to one in trust either for the 
grantor or a third person, such trust may be en¬ 
forced, even though it is not disclosed on the face 
of the conveyance or evidenced by a writing 


Fla.—^Crockett v. Crockett, 199 So. 
337, 145 Fla. 311. 

Md.—'GriTne.«» v. Grimes, 40 A.2d 68, 
184 Md. 69. 

Mas.s.—Ranlcar v. Goodwin, 96 N.E 2d 
853. 326 Mass. 710. 

Mich.—Mualal v. Yatzik. 45 N.W.2d 
329. 329 Mich. 379. 

N.J,—Szpak v. Szpak, 168 A. 386, 
114 N.J.Ea. 143. 

N M —Vehn v. Bergman. 258 P 2d 
734. 57 N.M. 351. 

66 C.J. p 250 note 28. 

Promise.s to reconvey as within stat¬ 
ute of fraud.'i generally see Frauds, 
Statute of, 5 95. 

84. Kan.—Toung v. Jackson, 36 P.2d 
91, 140 Kan. 237. 

Md.—Grimes v. Grimes, 40 A 2d i58, 
184 Md. 69. 

Okl.—-JAdams v. Adams, '266 P.2d 468, 
208 Okl. 378. 

65 C.J. p 251 note 29. 

85. Ind.—Teague v. Fowler, 66 Ind 
669, 

66 C.J. p 261 note 30. 

26. Ga.—King v. King. 48 S.E 2d 
4GS, 203 Ga. 811. 2 A.I...R.2d 1181. 
Oral agreement as to year's support 
Alleged oral agreement between 
widow und children after all of the 
children hud attained their majority 
that property which had previously 
been set aside to widow and three 
minor children as a year's support 
would be subsequently divided be¬ 
tween widow and all the children and 
that widow thereby held property in 
trust could not be given efCect, since 
to do so would be engrafting an ex¬ 
press trust by parol on a judgment 
of the court of ordinary.—King v. 
King, supra. 

87. S.D.—Jaeger v. Sechser, 270 N. 
W. 631, 65 S.D. 88. 

ITaked promise to pay part value of 
property 

Statute requiring trusts relating 


to rcaltv to be In writing was not 
applioftble to agreement establish¬ 
ing naked promise on behalf of sis¬ 
ters to pny to their brother, in mon¬ 
ey, one-third of value of property 
conveyed to them.—Jaeger v. Sechser, 
supra. 

28. Ill.—Carrell v. Hlbner, 92 N.E 
2d 121, 405 Ill. 645 

29. Ky—Smith v. Smith, 121 S.W. 

1002 . 

6.6 C J p 251 note 33. 

In North Carolina 

(1) A parol trust may be enforc¬ 
ed where gr;uitee takes title to prop¬ 
erty und<'r an express agreement to 
hold properly ior benefit of a per- 
.son other than grantor.—Carlisle v 
Carlisle, 35 S E 2d 418, 225 N C. 462 
—Reynolds v Morton, 171 SE 781, 
205 N.C 491—65 C.J. p 251 note 33 
[c]. 

(2) An expres.s trust cannot be en¬ 
grafted in favor of the grantor on 
u deed convoying the fee—Jones v. 
Brinson, 66 S.E.2d 808, 231 N.C. 63— 
MeCullen v. Durham, 50 S E.2d 611, 
229 N.C. 418—Loftin v, Kornegay, 36 
S.E.2d 607, 226 N.C. 490—Carlisle v. 
Carlisle, 36 S.E.2d 418, 225 N.C. 462 
—Taylor v, Addington, 23 S.E. 2d 
318, 222 N.C. 393—Briley v. Roberson, 
199 S.Pl. 73, 214 N.C. 296--G5 C.J. p 
251 note 33 [c] (3), (4). 

In Ohio 

Oral agreement, contemporaneous 
with delivery of deed, that realty 
would be held In trust for grantor 
for express purpose impressed ex¬ 
press oral trust upon the realty.— 
Ford V. Ford, Ohio App., 118 N.E.2d 
235. 

In Tennessee 

A contemporaneous oral agreement 
made at time of execution and deliv¬ 
ery of conveyance of real estate, ab¬ 
solute upon Its face, that the gran¬ 
tee will hold the property conveyed 
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in trust for certain person Is not 
within the statute of frauds—’Pugh 
V. Burton, 166 S.W.2d 624, 25 Tenn. 
App 614—Dunlap v. P'Pool, 6 Tenn. 
App 91—^Wallace v. P'Pool, 4 Tenn. 
App, 30—66 C.J. p 261 note S3 [e]. 
In Washington 

Under a statute which, without ex¬ 
pressly relating to trusts, declares 
that all conveyances of real estate or 
of any Interest therein, and all con¬ 
tracts creating or evidencing any en¬ 
cumbrance on real estate, shall be by 
di ' d, a trust In favor of the grantor 
in an absolute conveyance, or of per- 
.sons de.signated by him, cannot be set 
up or established by parol.-—Moe v 
Brumfield. 179 P.2d 968, 27 Wash 2d 
714—Kalkwarf v. Gcschke. 77 P.2d 
612, 194 Wash, 135—'G6 C.J. p 251 
note 33 [h]. 

30. W.Vo.—Cain v. Keeley, 41 S.E. 

2d 185, 129 W.Va, 64'2—Dye v. Dye, 

39 S.E.2d 98, 128 W.Va, 764. 

What constitutes fraud 

The fraud contemplated by legis¬ 
lature in enactment of statutory- 
provision must be in cowveyance it¬ 
self on basis of which a trust Is 
sought to be established; and fact 
that plaintiff entered Into a contract 
for sale of realty to defendants which, 
contained false statement that de¬ 
fendants had paid plaintllT a specified 
sum of money, which statement was 
inserted so that defendant could ob¬ 
tain an FHA loan, did not vitiate the 
transaction or defendants’ oral prom¬ 
ise to reconvey the realty to plain¬ 
tiff when plaintiff's military service 
-was terminated, and was not such 
fraud as would bar plaintiff In court 
of equity from establishing a parol 
trust whereunder defendants were 
obligated to reconvey the realty to 
plaintiff when plaintiff’s military 
service was terminated.—Hoglund v. 
Curtis, 61 S.E.2d €42, 134 W.Va. 736, 
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and, since the statute so providingf contains the gfen- 
eral prohibition against parol trusts, as appears 
supra § 32 a, the method set out in the provision is 
the only permissible way of creating an oral express 
trust SI 

§ 34. - Agreement as to Land to Be Pur¬ 

chased 

Except where statutee do not forbid parol trusts of 
land, a parol promise or agreement by one person to 
purchase lands and hold them In trust for, or convey to^ 
another la within the statute of frauda and unenforce¬ 
able. 

A parol promise or agreement by one person to 
purchase lands and hold them in trust for, or con¬ 
vey to, another is within the statute of frauds, and 
not enforceable as an express trust.32 A verbal 
agreement between two or more persons to make 
a joint purchase of lands, title to be taken in the 
name of one for the benefit of all, is within the 
rule,** as is also a parol promise or agreement by 
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one to purchase at an execution, foreclosure, or 
other judicial sale and hold in trust for the judg¬ 
ment debtor or convey to him on reimbursement 
of the purchase price;®* and a like rule applies to 
a parol agreement to purchase land at a judicial 
sale, for the benefit of the debtor’s wife,** chil¬ 
dren,38 or heirs,*7 or of an assignor of the judg¬ 
ment.** So an agreement to purchase from tlie 
purchaser at a judicial sale and then allow the 
debtor to redeem on reimbursement of the money 
advances,*® or an agreement of the same general 
nature,*® is within the statute of frauds and must be 
in writing; but a contract merely reserving to a re- 
demptioner his right to redeem, or purchasing such 
right from him, is not within the statute of frauds.*^ 

Where statute does not expressly forbid parol 
trusts. In jurisdictions having no statute corre¬ 
sponding to the seventh section of the English stat¬ 
ute of frauds, parol agreements to purchase land 
at a judicial or other sale and hold it for the benefit 
of another,** provided the agreement is made be- 


Saed azeouiad prior to adoption of 
■tatnta 

(1) A grantor making a convey¬ 
ance of land, wlUcli 1« not fraudulent, 
may enforce a trust for hla beneflt 
with ro8pe<>t to the land, even though 
the trudt Is not disclosed on the face 
of the conveyance, or evidenced by 
any writing, but the statute so per¬ 
mitting Is inapplicable to a deed ex¬ 
ecuted prior to Its adoption, and pri¬ 
or to adoption of statute a grantor In 
a deed absolute on its face convey¬ 
ing land, and reciting a cash con- 
Biderntlon which was not paid, could 
not establish for his beneflt a parol 
trust In such land, nor could such 
trust be established after hla death 
for the beneflt of those claiming un¬ 
der him.—Bobbitt v. Dobbitt, 43 S fi. 
2d 65. 130 W.Va. ITS. 

(2) Decisions under law prior to 
adoption of statute see 66 C.J. p 261 
note 33 [il. 

31. W.Vo.—Coin V. Keeley, 41 S.n. 
2d 186, 129 W.Va. 642—Dye v. Dye, 
89 8.K2d 98, 128 W.Va. 754. 

32. Ark—-McKindley v. Humphrey, 
161 SW.2d 962. 204 Ark. 333—Cas¬ 
tleberry V Castleberry, 166 S.W.2d 
44, 202 Ark. 1039—Holman v. Kir¬ 
by. 128 S.W.2d 357. 198 Ark. 326— 
Llsko v. Hicks, 114 S.W.2d 9. 196 
Ark. 705—George v. Donohue, 86 S. 
W.2d 1108, 191 Ark. 584. 

Kan.—Andorson v. Anderson, 23 P. 

2d 474, 138 Kan. 77. 

JC.Y.—^Waggoner v. Jageacks, 372 N. I 
Y.S. 182, 241 App.niv. 324, apipeal | 
dlatnissed 193 N.E. 396. 266 N.T. 

611. I 

Okl.—McDonald v. Harrod. 135 P.2d 
979. 192 Okl. 266. 

•66 aj. p 262 nota 21. | 


Agreement as to lands to be sold | 
I and proceeds held in trust see In- 
I fra i 36 , 

Creation of* I 

Constructive I rust bv agreement n« 

I to land to be purcha*^cd b(>u infra 

I I 1'60. 

I Resulting trust by agreement to 
purchase or hold for joint benu- 
I lit see Infra f 108 
I Requisites of agreement by person 
I acquiring title to hold for, or con- 
I vey to, uso of another generally 
see Infra S 61. 

^Xa Taxaa 

I (1) The rule stated in the text pre¬ 
vails Biiioe the adoption of the stat- 
|ute prohibiting parol express trusts 
of land—Tolle v. Bawtelle, Tex.Civ. 
Iapp., 246 S W.2d 916, error refused 

(2) There were decisions to the 
t contrary prior to the statutory 
change.—^McAlister v. Eclipse Oil Co 
jeS S.W2d 171. 128 Tex. 449—^I'atrnk 
V. McOolio. Tex.Civ.App., 164 S W. 
2d 236—Elbert v. Waples-Platter Co., 
ToxCiv.App, 156 S.W2d 146, error 
refused—lAmencan Nat. Ins Co. v. 
jWarnock, TcxCiv.App, 143 S.W 2(1 
624, error dismissed. Judgment cor¬ 
rect—Lyons v. Texorado Oil Ar Gas 
Co., Tox.Clv.App., 91 RW2d 375. er¬ 
ror refused—^Rmcry v. Emery, Tex 
Civ.App., 76 S.W.Id 725, error dis¬ 
missed—-Sanders V. Stinnette, Tex 
Civ.App., 73 S W.2d 637, error refus¬ 
ed—66 C.J. P 253 notes 46, 47. 

2b. West VlrglBlB 

(1) The rule stated In the text pre¬ 
vails since the adoption of the stat¬ 
ute prohibiting parol express trusts 
of land.—Ross v. Mldelburg, 42 SE. 

I 2d 186, 129 W.Va. 851. 
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(2) Decisions under law prior to 
I such statutory change see 66 C.J. p 
2,73 notes 46-47. 

33. Ala.—Talley v. Talley. 26 Bo,9d 
'586, 248 Ala 84. 

I 65 C J*. p 263 note 30. 

134. W.Va.—^Ross v, Mldelburg, 42 
SK2d 186, 129 W.Va. 861—Dye v. 
Dye. 39 S E.2d 98. 128 W.Va. 764 
65 C.J. p 253 note 37. 

36. S.C.—^Lamor r. Wright, 9 S,E. 
736, 31 S.a 60. 

W.Va—Cain v. Keeley, 4l S.B.2d 186, 
129 W.Va 642. 

36. 111.— Kyle v. Wills, 46 N.a 1121, 
166 III. 501. 

37. Iowa—Maroney v. Maroney, 06 
N W. 911, 97 Iowa 711. 

38. Iowa—'Ilemstrcet v. Wheeler. 69 
N.W. 621, IQO Iowa 290. 

39. Ark—W. B. Worthen Co. ▼. Vog- 
ler, 224 S.W. 626. 146 Ark. I0I. 

65 C.J. p 263 note 43. 

4a Iowa—Dunn v. ZwlIIlng, 62 N. 

W. 74C, 94 Iowa 238. 

GB aJ. p 263 note 48. 

41. Ind.—Moorman v. Wood, 19 N. 
E. 739, 117 Ind. 144. 

48. N C.—Emhler v. Emblor, 32 S.B. 
2d 619. 224 Na 811—Wolfe v 
North Carolina Joint Stock Land 
Bank. 13 SE^d 633. 219 N.Q 313. 
Tenn.—Caprum v. Bransford Realty 
Co., 4 Tenn.App. 2!37. 

66 C.J. p 263 note 46. 

AastguBieat to oao aetlag for mort¬ 
gagor 

An oral contract between mortga¬ 
gee’s and mortgagor’s attorneys that 
mortgagee should bid In mortgaged 
realty at foreclosure sale and assign 
bid to mortgagor’s daughter, who 
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§§ 34-35 TRUSTS 


fore or at the time of the sale,^^ have been held 
valid in some cases, as have parol agreements be¬ 
tween two or more parties whereby one of them is 
to purchase land for the common benefit of all, tak¬ 
ing title in his own name.^* However, a declaration 
by a purchaser of land, made subsequent to the pur¬ 
chase, that a third person should be admitted as a 
partner in the purchase,*® or a mere agreement to 
buy land for another, the purchase being in fact 
made in the promisor's own name and on his own 
credit,*® has been held to violate the statute of 
frauds re<iuiring contracts for the sale of realty to 
be in writing. 


§ 35. Trusts in Personalty in General 

As A gtneral rule expreu truite In perionalty may 
be craatad and aatabllihed, or engrafted on a written 
inatrument, by parol. 

While it has been held that where the statute de¬ 
clares that all express trusts must be created or 
declared in writing, a trust in personal property 
cannot be created by parol,*'^ it is the general rule 
that express trusts in personal property may be cre¬ 
ated and established, or engrafted on a written 
instrument, by parol, not only in those jurisdictions 
where there is no provision relating specifically to 
the creation of trusts,*® but also in those jurisdic¬ 
tions in which the statutes requiring declarations 
of trust to be in writing by their express terms re¬ 
late only to trusts in real property;*® and a trust 


Nhould pay mortgacr** debt by certain 
date, waa not unenforceable under 
statute of frauds because dauKhlcr 
had no title to property, as she iicted 
for mortpagor who had title th*Tt<o 
—Hunter v. Hunt, 178 S W.2d GOO. 20G 
Ky 7G9. 

43. N.C—Kelly v. McNeill. 24 S E 
738, 118 N.C 349 

cn C.J ip 254 note 46. 

44. US—^Dexter & Carp<*nlfr v. 
llouhton. Or.A.Va., 20 F 2d 617. 

65 C.J p 254 note 47, 

45. Vo.—TrcndeiBon v. Hudson, 1 
Munf 51(1, 16 Va. 510. 

46. Kv —Doom v, lirown, 188 S.W. 
476. 171 Ky. 469. 

65 C.J. p 2*54 note 49. 

47. Ga —Evans v. Fennlngrton, 179 
SE. 123, ISO C.a 488 

65 C.J. p 256 note 65. 

Ctooh 

Claim to proreedH of atofk oonvrv- 
fd to dauehter by Intestate on Kround 
that daughter accepted slock under 
oral agreement to hold stock for ben¬ 
efit of herself and her sisters wiia 
hMd Invalid hocjiuse atteinpUng to 
establish express trust by oral ngree- 
ment—Alston v McGomgal, 176 S. 
R C32. 179 Go. 617. 

48. Tenn—McDowell v. Keea, 122 S. 
W 2d 839, 22 Tenn.App. 336— Oor- 
pua Juris olted lu State v. Coth- 
ron. 113 SW2d 81, 85, 21 Tenn. 
App 619— Corpus ffuxlB olted la 
Cothron v. Cothron, 110 S W 2d 
1054, 1058, 21 Tenn App 388—Der¬ 
rick V LumplUna, 96 S W 2d 939, 20 
Tenn App 77. 

Tex.—^l»ottorlI v. Stafford. Oiv App , 
81 SW2d 539, error refused, cer¬ 
tiorari denied 66 S Ct. 139, 296 U.S 
610, 80 LEd 439 

Wash.—Smith v. Fitch, 171 P.2d 682, 
25 Wash 2d 619. 

W Vo.—Stmton v. Aldridge, 6 S.E 2d 
222, 121 W.Vo. 691. 

65 C.J. p 2S5 note 63. 

48. U.S.—^Heldeu v. Creniln, C.C.A 


Iowa, 66 F2d 943. 91 A U.K. 247, 
certiorari domed 54 R ft 123, 290 
US. 687. 78 DEd 592—Mutual Life 
Ins. Go of N Y. V Gleveiand, D 
C.l*n, 82 FSupp 3.')8—0\erlV v. 
flvorlv. DGlVi. 65 FSupp 174. af- 
flrm«‘d. GGl. 158 F2d 381—Coop¬ 
er V US. OtCl. 19 FSupp 752— 
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V Mfiniifacturers Trust Co, DC.N 
J , 2 FK 1> 125 

Ala—W'pflttott V Sharp. 54 So 2d 758. 
25(i Ala 418—Merchants Nat. Dank 
of M<ibilp V nertolUi. 18 So 2d 378. 
215 Ala 662—Masters v Chamt>crs. 

4 So 2d 261, 241 Ala 623—Hall V 
Hall. 2 So.2d 908. 241 Ain 397. 

Ark —HatesviIIe Truck Innc v. Mar¬ 
lin. 213 SW2d 7159. 219 Ark 603— 
Hawkins v. Scanlon. 206 S W.2d 
179. 212 Ark, 180—^Ilnnd v. Mitch¬ 
ell. 193 SW,2d 333. 209 Ark. 996— 
Moilensen v. HaJIard, 188 S \V 2d 
749. 209 Ark. 1—Lnstcr v. Oldham. I 
69 S.\V.2d 1078, 189 Ark, 6. | 

('al —Chard v O'Connell, 62 P 2d 369, 

7 Cal.2d 663—^Roberts v Wnehter, I 
231 P2d 540, 104 Cal.App 2d 281— 
'VNeiner v. Mullaney. 140 P.2d 704, 
09 Cal.App.2d 620—Hardison v. Cor¬ 
bett, 130 P 2d 226, 65 Cal App 2d 
310—^Kulnda v. Huikclmann, 127 I’. 
2d 667, 63 Cal.App.2d 180—Calou v | 

j JoneK, 122 P.2d 951. 50 Cal App 2d 
'299—In re KelloRK. 107 P 2d 964, 
41 CnI App 2d 833—^De Olazabal v. 1 
Miv. 74 P.2d 787, 24 Cal App 2d 2.'>8 

I —lUrntt V llarntt. 23 P.2d 64, 132 
Cal.App. 638. 

Ill—Willioms V, Anderson, 6 N.E 2d 
593, 288 llKApp. 149—^People ex rel. 
Hiurott V. Gairo-Alexander County 
Hank, 262 III App. 343, reversed on 
other giouuds 2 N.E.2d 889, 353 
III. 680 

Iiid—Zorich V. Zorich, 88 N E 2d 694, 
119 Ind.App. 647—^McCabe v Grant¬ 
ham. 31 N.E2d 958, 108 Ind.App 
696. 

Me.—Rose v. Osborne, 180 A. 816. 
133 Me. 497. 

Md—Crimea v. Grimes, 40 A 2d 68, 
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184 Md. 69—Mushaw v. Mushaw, 
39 A.2d 465. 183 Md. 511 
Mass.—^R uro V. Hugo, 91 N.B 2d 826, 
.325 Mush 612—Cohen v. Newton 
Sav. Hank, 67 N.E 2d 748, 320 Mass 
90. 168 A.L.R 1321—Russell y. 

Meyers. 66 N E 2d 6(H, SIC Mass. 
669—Greeley v. Flynn, 86 N.E 2d 
394, 310 Mass 23—Stuck v. 

Schumm, 194 N.E. 895, 290 Maaa. 
169. 

Mn*h—^Harmon v. Harmon, 6 N.W. 
2U 762. 303 Mich. '613—Newton v. 
Old-Merchants Mat. Bank A Trust 
Co. of Hattie Creek, 300 N.W. 859, 
299 Mich 499—Boyer v. Backus, 
276 N.W. 564, 282 Mich. 693. mo¬ 
tion denied 280 N.W 766, 282 Mich. 
701, certiorari denied 69 S.Ct, 147, 
306 US. 644, 83 L.Rd 416, rehear¬ 
ing denied 69 S.Ct. 248. 306 U.S. 
674. 83 Ij Ed. 437—^Economy v. Rob¬ 
erts. 265 N W 441, 274 Mich 484 
Mo.—Hams Hanking Co. v. Miller, 
89 S.W. 629. 190 Mo. 640, 1 L.R A. 
N.S, 790, ovenuling State ex rel 
Rife V Hawes, 76 S W 653, 177 
Mo 360 and Mt Calvary Clturch v. 
Albers, 73 S W. 608, 174 Mo 331— 
Gwln V. Gwin. 219 S.W.2d 28'2, 240 
Mo App. 782—^Walton Rank & Trust 
Co. V. American Hereford Cattle 
Rreedem Asa’n. 129 S W 2d 1090, 
23;; Mo.App. 1243—EldrMge v. Ho¬ 
gan. App., 217 SW.2d 588—Cuon 
V. Stanley, 94 S.W.2d 96, 230 Mo. 

[ App. OlM—Hoelschcr v. Pate, App, 

I 79 S.W2d 776—McPheelcrs v. 
Scott County Hank, App., 63 S.W.2d 
466. 

I Neb—Simon v. Simon, 6 N.W.2d 140, 
141 Neb. 839—^Whalen v. Swircin, 4 
N.W.2d 737. 141 Nob 660. 

N.J.—liivlngstun v. Rein, 33 A.2d 840, 
133 N.J.Eq 685—Hudson Trust Co. 
V. Holt, 169 A. 616, 116 N.J.Eq. 34. 
N.Y.—Blanco v. VeU*, 66 N.E.2d 171, 
295 N.T. 224—Goldstein v. Brock- 
stein, 118 M.Y.S.2d 280. 281 App. 
Dlv. 762—^Woodside Presbyterian 
Church V. Burden. 269 N.T.S. 692. 
240 App.Div. 43. appeal dismissed 
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created by parol is valid, if it related only to per¬ 
sonal property at the time of its creation, even 
though it subsequently affects real property.^® 
Nevertheless, it has been held that the courts are 
reluctant to enft^rre an alleged parol trust in per¬ 
sonal property,and may require a high degree 
of proof to establish such a trust by parol evidence, 
as discussed infra § 71. 

The rule that trusts in personalty may be created 
or established by parol has been held to apply to 


TRUSTS §35 

various items of personal property, ^2 including 
money, bank deposits,promissory notes,se¬ 
curities,®® shares of corporate stock,and the pro¬ 
ceeds of life insurance policies®^ even though in¬ 
surer is ignorant thereof.®® The rule has also 
been aiijUied to real estate mortgages;®® and, on 
the tlieory that partnership property is regarded in 
law as personal property as among the partners in 
connection with the partnership business, a trust 
may be created by parol of partncrshi]) rights which 
are essentially in the nature of real estate.®^ 


191 NR 629, 264 N.T, G90—In re 
Suoenpy’s Estate. 279 N.Y.S. 927, 
155 Misc. 461—In re Freistadt’s 
Will, 104 N.Y.S.2d 610, affirmed 105 
NYS2<i 996, 278 j\pp Dlv. 9G2, 

amended on other grounds 107 N. 
Y.S.2d 4 66, 279 App.Div. 602—Mar- 
gareton v. Margaroten, 76 N.Y S 2d 
854—Falcone v. Palotta, 29 N.Y.S 
'2d 918, affirmed 29 N.Y.S.2d 719. 
262 App.Div. 875. 

Pa—Keller v. Keller. 41 A.2d 547. 
351 Pa. 461—In re Williams* Es¬ 
tate. 37 A 2d 584, 349 Pa 668— 
Grlbbel v. Grihbel, 17 A 2d 892, ,341 
Pa. 11—Gritz v Gntz, 7 A 2d 1, 3.36 
Pa. 161, 122 ADR. 1297—In re 

Free’.s Estate, 194 A. 492, 327 Pa. 
362—Fopilock V. Pierniko.skl, 66 A. 
2d 326, 161 Pa Super. 687—Majors 
V Majors, 3.3 A 2d 442, 1,6.3 Pa 
Super 176, affirmed 37 A 2d 528, 349 
Pa. 334—In re Tuttle’s Estate, 2 00 
A. 921, 132 Pa Super .3.56—Dune 

Bank & Tru.st Co. of Pitt-ston v. 
Walsh, 17 A 2d 728, 143 Pa Super. 
181} —Cro.s.sfin v, Gallowa.y, Com PL, 

6 Chest Co. 229—In re ■Williams’ 
Estate. Com PI., 45 Lack Jur. 170, 
12 Som.Leg J 101—In re Galli’.'i E.s- 
tatc. Com.PI., 40 Luz.Leg Reg 231 
—In re Gorga.*?* Estate. 34 Luz Leg 
Peg 441, reversed on other grounds 
24 A 2a 171, 147 Pa Super 319— 
D'Amico V. Cianci, Com.PI , 32 I 

North.Co. 264—Manzlak v. Zulu- I 
vich, Com.PI , 97 Pittsb Leg..T. 55. j 
Tenn.—McDowell v, Rees, 122 S.W.2d 
839. 22 Tenn App. 336. ■ 

Vt—Smith V Deshaw, 78 A 2d 479, j 
116 ■V't. 441—Warner v. Burlington I 
Federal Sav. & Loan Ass’n, 4 9 A 
2d 93, 114 Vt. 463. 168 A L.R. 1265. 
WiB—Wyse v Puchner, 61 N.W.2d 
38, 260 Wis 36.5—.Swazee v. Lee, 
47 N.W.2d 733, '259 Wis. 13C, 

66 C J. p 254 note 52. 

Agreements a.s to proceeds of sale 
of lands see infra § 36 
Statute.s expnssly applicable to 
trust.s in lands, tenements, and 
hereditaments, see supra § 32 a. 
Oral tXUBts heid not abolished or 
Invalidated by statutes—Salscheider 
v. Holmes, 286 N.W. 347. 205 Minn. 
459. 

Inadetiuate wrltla*- 

Where trust did not iinoUe real 
property, failure of trust agreement 


to set forth preei.se terms of trust 
or specify benefieiaries' name.s wa.s 
immaterial.—Hamilton v. .lunetion 
City Mining Co., 136 P 2d 691, 58 Cal 
App.2d 221 

Parol evldeaoa of collateral agree, 
ment 

Although a writing purports to 
make an absolute transfer, extnn.sic 
evidence may be offered, under ex¬ 
ception to parol evidenee rule, of col¬ 
lateral agreement to hold property in 
tru.st—In re Gaines* Estate, 100 P 2d 
1055. 15 Cal 2d 25.5. 

Rights of third persons 

Where landlord brought suit 
against tenant for unpaid rent and 
caused writ of attachment before 
judgment to be .sued out, and, under 
writ, money, which had been receiv¬ 
ed l>y auctioneer from sale of ton- 
ani'-s mortgaged furniture and fur- 
nl.shing.s, was seized, and tenant mov¬ 
ed to quash writ, and agent of chat¬ 
tel mortgagee Intervened, claiming 
that the money was not subject to 
attachment because of alleged oral 
agreement with tenant that sum re¬ 
alized from sale of furniture and fur- 
nislungq should l>e paid to mortgagee 
I in full settlement of mortgaged debt, 

I alleged oral agreement was without 
force or cffei t under .statute of 
fraud.s to defeat rights of landlord — 
Tburm v. Wall, D C M«n..\pp., 104 A. 
2(J 835 

50. Cal,—Roach v. Caraffa, 26 P. 22, 
85 Cal. 43G. 

51. U.S—Zolintakis v. Orfano.s. C C. | 
A Utah, 119 F 2d .571, certiorari do-| 

! nied Orfanos v Zolintakis, 62 S Ct 
62, 314 U.S 630. 86 L Ed. 506. 

N J —In re Ilud.speth’s E.state, 172 A. 
200, 116 N.J Eq 20. 

52. Cal.—In re Kellogg, 107 P.2d 964. 
41 Cal.App 2d 833. 

Slaves 

Tenn —Saunders v Hams, 1 Head 
185. 

6,5 C J. p 255 note 62. 

53. Ark—Morten.sen v. Ballard, 188 
S.W.2d 749. 209 Ark. 1 

Cal—In re Kellogg, 107 P.2d 964, 41 
Cal.App 2d 833. 

N.J.—Livingston v. Rein, 33 A.2d 840, 
133 N.J Eq 585. 

66 C.J. p 266 note 55. 
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54. Ark.—Mortensen v. Ballard, 188 
S.W 2d 749, 209 Ark 1. 

Ill —Williams’ Estate v. Tuch, 39 N. 
E 2d 696. 31.3 Ill.App 230. 

Muss—Gibbon.s v. Gibbons, 4 N.E 2d 
1019, 296 Ma.ss 89—Buteau v La- 
ville, 187 NE 628, 284 Ma.s.s. 276, 

N.J—Hudson Trust Co. v. Holt, 169 
A Sir,. 115 N.J.Rn 34. 

Ohio—Steiner v Feeyoz, 50 N,E.2d 
617. 72 Ohio App 18. 

Tenn—Derrick v I.umpklns, 95 S.W 
2d 939, 20 Tenn App, 77. 

65, C J p 266 note 66 

55. Cal.—De Olazabal v. Mix, 74 P. 
2d 787, 24 Cal App 2d 268. 

Va—Cnpe v Shedd-Carter, 7 S E 2d 
891, 176 Va 273. 

65 C.J. p 256 note 67. 

56. Ariz—O'Brien v. Bank of Doug¬ 
ina. 14 9 P. 747, 17 Ariz. 203 

66 C.J. p 266 note 68 

57. Ark —Corpus Juris quoted la 
Mortensen v Ballard, 188 S W.2d 
749. 756, 209 Ark 1. 

66 C.J p 255 note 69. 

68. U S ~Jac-kman v. Equitable Life 
Aqsur Soe of U. S, C C.A.I'a, 146 
F.2d 915 

Ky,—Qiiinlnn v. Quinlan, 169 S W 2d 
617. ?!i.3 Ky. 666. 

Md—Hnvwnrd v. Campbell. 199 A. 
.630. 1 74 Md 640. 

NY—Biiinoo V Velez, 66 N E 2d 171, 
295 N Y 224—In re Kyte’s Will, 22 
NY.S2d 236. 174 Miso 1094 

Pa—D’Amico v. Cianei, Com I’l . 82 
North Co. 261-—-In rc Gaili's I'.slate, 
Com PI , 40 Luz Ijcg Reg. 231. 

Tex- Eaton v Huslcd. 172 S lV,2d 

I 493. 141 Tex 349—Dunn v S,M'.,ncl 

, Nat Bank. 11.3 S W 2d 165. L31 Tex. 

j 198, 115 ATi.R. 730— Rfipp v. Gard¬ 
ner, Civ.App., 54 SW.2d 594. 

6.5 C J p 255 note 60. 

50. Tex—Dunn V f-T-cond Nat. Bank. 
113 S.W,2d 16.5. ].'!] Tex. 198, 116 
A L.R. 730—Jackson v. Hughes, 
Civ.App. 62 S.W 2d 687. 

60 . .S.D — ^Warren v Lincoln, 236 N. 
W 597. 58 S.D. 196. 

C5 CJ p 256 note 63 

Application of statutes of frauds gen¬ 
erally to as.sfgnmenta of mortgages 
see Fi'auds, Statute of 5 118 h (.'(). 

61. Cal.—Barntt v Barrltt, 23 P 2d 
64, 132 Cal.App. 638. 
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§§ 35-36 TRUSTS 

Creation of parol trust in personalty. Where a 
trust in personalty may be created by parol, no par¬ 
ticular words are required to create or declare such 
a trust but a voluntary executory agreement 
for the creation of an oral trust in personalty, or an 
unexecuted or imperfect gift of personalty, is insuffi¬ 
cient to establish the existence of a completed verbal 

trust.<»3 

§ 36. Agreements as to Proceeds of Sale of 
Land 

A parol agreement to hold the proceeds of a sale 
of land in trust for another constitutes a trust In per¬ 
sonalty and is enforceable if the agreement is uncon¬ 
nected with, or separable from, any trust in the land 
Itself. 

It has been held that, even where an express trust 
in land cannot be established by parol, as discussed 
supra § vi2 a, a parol agreement, on sufficient con¬ 
sideration, to hold the proceeds of a sale of land 
in trust for another constitutes a trust in personal 
property and is enforceable if the agreement is un¬ 
connected with, or separable from, any trust in the 
land itself,or if that part of the trust relating to 
the land has been fully performed, or the promise 
to hold the proceeds in trust is made or renewed 
after the land has been sold/’^^ However, where 
there were no proceeds in existence at the time the 
agreement was made, and no new promise was made 
after the sale of the land,®’^ or the agreement as to 
the proceeds is otherwise inseparable from a trust 
in the land,®* the parol agreement is within the stat¬ 
ute of frauds and unenforceable unless it has been 


executed; but it has also been held that, if the land 
has been converted into money, a trust as to the 
proceeds is enforceable although there was no decla¬ 
ration of trust after the conversion.®^ 

Applying these rules, it has been held that a valid 
parol trust is created by an agreement to share the 
profits arising on a sale of land;'^® an agreement 
to pay over to a third person a portion of the price 
received on sale of specific real property an 
agreement by the grantees in a quitclaim deed to re¬ 
deem the land from a sale under mortgage fore¬ 
closure, sell it at a price to be approved by the 
grantor, pay themselves out of the proceeds, and 
pay the balance to the grantor;'^2 an agreement 
to buy a mortgage on the land of another, sell the 
premises for his benefit, and account for the balance 
over disbursements;'^® an agreement by a mort¬ 
gagee, on a conveyance to him of the mortgaged 
property, to account on a sale of the property for 
the proceeds in excess of the mortgage debt;"^^ an 
agreement between a mortgagee and the wife of the 
mortgagor that if she would join in the mortgage 
and not contest foreclosure or redeem from the sale 
the mortgagee would purchase the land and, on 
reselling the same, would pay her a certain portion 
of the proceeds or an agreement between a mort¬ 
gagor and mortgagee that the former shall enter 
appearance to a pending foreclosure and waive the 
stay allowed by law, in consideration of which the 
mortgagee shall bid in the premises at the amount 
of the decree, interest, and costs, resell at private 
sale, and pay the mortgagor the amount realized in 
excess of the bid,"^® 


ncixLeral rights reserved 

Aprocment between partners, at 
time partnership was terminated and 
assets divided, that mineral rights 
reserved from conveyances of part¬ 
nership land title to which was tak¬ 
en In individual names of partners 
should he held In trust for different 
copartners could be created by parol 
—liarntt v. Barrltt, supra. 

62. Ala.—Merchants Nat. Bank of 
Mobile V. Bertolla, 18 So.2d 878, 
245 Ala. 662. 

Cal.— Do Olaiiabal v. Mix, 74 P.2d 787, 
24 Cal App 2d 258. 

Mo —Eldrldge v. L*ogan, App., 217 S. 
W.2d 588. 

63. Mo—Northrlp v. Burge, 164 S. 
W. 684. 255 Mo. 641—Perry v. First 
Nat. Bank, 91 S.W.2d 78, 230 Mo 
App. 374. 

Pa.—In re Wallace’s Estate, 174 A. 
397. 316 Pa 148. 

64. Mass.—Slmp.son v. Henry N. 
Clark Co, 55 N E 2d 10, 316 Mass 
118, 164 A.L.R. 380. 

65 C.J. p 256 note 68. | 


Absolute trousfer of laud to trustee 

Where plaintiffs allegedly executed 
oral agreement with defendant under 
which plaintiffs’ property was sold 
to defendant in consideration for pay¬ 
ment of certain obligations of plain¬ 
tiffs by defendant, and defendant 
agreed to resell the property and re¬ 
tain amount expended by him and 
pay balance to the plaintiffs, plain¬ 
tiffs in bringing action based on al¬ 
leged refusal of defendant to accept 
rea.sonable offer for the property were 
I not seeking to enforce an oral tru.st 
in realty and the claim was not 
barred by the statute of frauds.— 
Williams V. Moodhard, 19 A-2d 101, 
341 Pa. 273. 

65. Okl—Taylor v. Walker, 239 P. 
601, 112 Okl. 75. 

65 C.J. p 256 note 69. 

Execution or part performance gen¬ 
erally see infra 9 37. 

66 . Mo.—^Watson v. Payne, 128 S.W. 
238. 143 Mo.App 721. 

65 C.J. p 266 note 70. 
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67. Ala.—Westcott v. Sharp. 54 So. 
2d 768, 256 Ala_ 418. 

65 C.J. p 266 note 71. 

68 . Cal—Kinley v. Thelen, 110 P. 
513, 168 Cal. 176. 

65 C J. p 266 note 72. 

69. Mass.—Chace v. Gardner, 117 N. 
I E. 841, 228 Mass. 633. 

70. Mich.—Price v. Nellist, 26 N.W. 
2d 512, 316 Mich 418. 

N.J.—Chew V. Markeim, 16 A.2d 337, 
126 N.J.Law 595. 

65 C.J. p 256 note 75. 

71. Minn.—Randall v. Constans, 23 
N.W. 630. 33 Mmn. 329. 

72. Minn.—Maeklanburg v. Griffith, 
131 N.W. 1063, 116 Minn. 131. 

73. Vt.—McGinnis v. Cook, 67 Vt 
36. 62 Am.R. 115. 

74. Mo.—Mulrooney v. Irish-Amerl- 
can Savings & Building Ass’n, 166 
S.W. 804. 249 Mo. 629. 

75. Ind.—Talbott v. Barber. 38 N.B. 
487, 11 Ind.App. 1, 64 Am.S.R. 491. 

76. Neb.—Jones Nat. Bank v. Price, 
56 N.W. 1046, 87 Neb. 291. 
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On other other hand, it has been held that no en¬ 
forceable trust arises from a parol agreement be¬ 
tween a trustee and the beneficial owner of land 
that the trustee shall sell the land, discharge liens, 
and hold the balance of the proceeds for the ben¬ 
efit of the owner’s children an oral declaration 
after the grant of land by decedent that the purpose 
thereof was to avoid the necessity of making a 
will and that he intended the grantee to sell the 
property and distribute the proceeds among dece¬ 
dent’s children an agreement that the grantee of 
land should hold the premises in trust for the ben¬ 
efit of a designated person, to collect the rents, pay 
taxes and encumbrances, sell the land, and pay over 
the difference between the sums received and those 
paid by the grantee an agreement between one 
who holds an option to purchase land and another 
that the latter shall buy the land, take title in his 
own name, and on resale pay the optionee one half 
of the profits;®® an agreement that land conveyed 
by an absolute deed to the cashier of a bank shall 
be held as security for the grantor’s indebtedness to 
the bank, that the grantee shall sell the land, and ap¬ 
ply the proceeds on the debt;®^ an agreement to 
buy land at execution sale and resell it, and, after 
deducting the purchase price and expenses, pay over 
the balance to the execution defendant or an 
agreement that a grantee of land, under a deed con¬ 
taining no restrictions or directions, shall sell the 
land after the grantor’s death and divide the pro¬ 
ceeds between designated persons,®^ 


TRUSTS §§ 3ft-37 

A verbal agreement accompanying an absolute 
conveyance of land, that the property should be sold 
by the grantee and the proceeds be given to the 
grantor, after reimbursing the grantee for advances, 
creates an express trust void under the statute of 
frauds.®'^ So also it has been held that an agree¬ 
ment, made at the time of executing a deed, that 
the grantee shall hold the title in trust for the 
grantor and, on sale of the land, pay the proceeds 
to him, is within the statute of frauds forbidding 
express trusts in lands by parol,but that the rule 
docs not apply where the grantor retains possession 
of the premises, collects the rents and profits, and 
converts them to his own use.®® 

Income from land. It has been held that an oral 
trust to pay over the income from certain lands 
may in a proper case be recognized as a valid oral 
trust.®'^ 

§ 37. Execution or Part Performance of 
Trust and Waiver of Statute 

A parol truat obnoxlou* to the statute of frauds la 
merely voidable by the trustee, who may waive the 
statute; and a parol trust is valid If acknowledged by 
the trustee op fully, or even partly, performed. 

The statute of frauds relating to trust concerns on¬ 
ly the parties to the trust agreement and their priv¬ 
ies ®® Accordingly, a parol trust obnoxious to the 
statute of frauds is not absolutely void, but merely 
voidable at the election of the trustee®® who may 
waive the benefit of the statute.®® If the existence of 
the trust IS acknowledged liy the trustee,or the 


77. D.C.—I>ahlj?ron v. Dahlfrrcn, 1 F. 
2d 765, 65 App D.C. 62, certiorari 
denied 45 S.Ct 125, 266 U.S. 626. 
69 L Ed. 475. 

78. Md.—Messick v. Pennell, 36 A.2d 
143, 182 Md 631. 

79. MJnn —Jt.andall v. Constans, 23 
N W 630, 33 Minn 329. 

80. Kan—Grantham v. Conner, 154 
P. 24G, 97 Kan 150. 

81. Cal.—Kinley v. Thelen, 110 P. 
613. 158 Cal. 176. 

82. Pa.—Bryan v. Douds, 62 A. 828, 
213 Pa. 221. 110 Am.S R 644, 6 
AnnCas. 171. 

83. Ala—Willard v. Sturkie, 105 f5o. 
800, 213 Ala. G09. 

65 C.J. p 257 note 87. 

84. Mich.—Glieberman v. Fine, 226 
N.W. 669. 248 Mich. 8, 

85. Neb.—Marvel v. Marvel, 97 N.W. 
640. 70 Neb. 4 98, 113 Am.S.R. 792 
-—Cameron v. Nelson, 77 N.W. 771, 
67 Neb. 381. 

88. Neb.—Doll v. Doll, 147 N.W. 471, 
96 Neb. 185 

66 C.J. p 257 note 89, 


87. Ala—First Nat. Bank of Bir¬ 
mingham V. Huddleston, 6 So 2d 
893, 242 Ala 437 

Agreement to repay adv.aucements 
from income of land 
Ala—T'htal Nat. Bank of Birming¬ 
ham V lludUleatun, C So 2d 893, 2 12 
Ala 437 

88. Kan—Powell v. Leon. 239 P 2d 
974. 172 Kan. 2C7. 

89. Anz—Stewart v. Damron, ICO 
T'2d 321, 63 Ariz. 1.58 

Cal.—Haskell v p’lr.st Nat. Bank, 91 
P.2d 934, 33 Cal.App 2d 399. 

Mass.—Perkins v. Hilton, 107 N.E.2d 
822, 329 Mass. 291 

Or—Ilanseuni v, Ilanacom, 208 P.2d 
I 330. 186 Or. 541. 

i’a—Faunce v. McCorkle, 183 A. 926, 
321 Pa. 116. 

I S.D—Schwartzle v. Dale, 54 N.W.2d 
361, 74 S.D. 467, 

66 C J p 257 note 90. 

Ohservanoe of oral agreement not 
prolilblted 

The observance of oral agreement 
between grantor and grantee that 
grantee would reconvey land to gran¬ 
tor for certain purposes and that 
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grantor would later reconvey land 
to grantee was not jirohibited by 
Rial Lite requiring trusts coru'erning' 
land to be In willing—Slump v. 
.Srnarsh, 113 r.2d 3 068, 163 Kan. 8o4. 

90. La—Byrd v, J. F. Mceke Lum¬ 
ber Co.. App . 168 So. 701. 

Pa—Faunoe v. McCorkle, 183 A. 926, 
321 Po. II 

65 C J. p 267 note 91, 

01. Iowa—Bates v. Zehnpfcnnlg:, 262 
N W. 141, 220 Iowa 164 
Md—Trofl.sbach v. Tros.sbach, 42 A.2d 
905, 18.6 Md. 47. 

Ma.sa.—Perkins v. Hilton, 107 N E.2d 
822, 329 Ma-ss. 291—Simpson v. 

Henry N. Clark Co., 55 N.E.2d 10, 
316 Mass 118, 164 A.L,R, 380. 

Pa—Williams v Moodhard, 19 A.2d 
101, 341 Pa. 273, 

65 C J. p 267 note 92. 

Written acknowledgment; retrospec¬ 
tive operation 

The statute of frauds does not pre¬ 
clude a court from enforcing a trust 
re.sting in parol alone if such trust 
l.s manifested and proved by subse¬ 
quent written acknowledgment by 
trustee and such trust operates ret- 
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trust has been fully performed and executed,it will 
Ijc upheld and the statute of frauds deemed to have 
no application, and the acknowledgement of the trust, 
or the performance thereof, may be shown by 
parol, as discussed infra § 70; and this is particular¬ 
ly true where the trustee has by his conduct in 
ratifying and affirnimp: the trust induced others to 
change their position liccause of it.93 In such case 
a conveyance by the trustee in execution of the 
trust IS based on suflicient consideration as against 
strangers,and relates back to the oral agreement, 
so as to take precedence over any interest mean¬ 
while derived from the trustee by one who is not 
an innocent purchaser for value,but where a 
trust is only a coiustruetive one no oral recognition 
of It by the trustee will operate to change his rcla- 
tifiii from a constructive to an express trustee.^*® It 
has been held that a deed absolute in form may be 


shown by parol evidence to have been made in trust 
for the benefit of the grantor, where the grantor 
remains in possession of the land.®'^ On the other 
hand, it has also been held that the recognition by 
the grantee of property that he holds the title there¬ 
to in trust does not aid the party claiming such to be 
the case, for however convincing the proof of the 
parol trust may be, the court cannot enforce a mere 
parol trust in the face of the statute declaring it 
void.98 

Part performance. An express parol trust may be 
taken out of the statute of frauds by part per¬ 
formance,but the acts relied on for such purpose 
must be those of the bene ficiary, rather than of the 
grantor,! ^nd must have been done solely with a 
view to, or in connection with, the performance of 
the verbal agreement,2 and the agreement must have 


roppfM tivply from time of Jta croation 
by subsequent proof or acknowloilpr- 
xnont—Coles v. O&back, 80 A.2d 4(i4, 
12 N.J Super 307, reversed on other 
KrouiKls 02 A 2d 35, 22 N.J Super, 358. 
ConaeoLt to atop* taJeea by beneficiary 
There Is exception to general rule 
that no express trust in land baaed on 
entirely oral transactiou can he en- 
f(>r<*ed when heneflciary as such with 
tdiiscnt of trustee enters into posses¬ 
sion of land or makes valuable iin- 
I)rovem£>nta thereon or irrevocably 
change.s his position in reliance upon 
the trust—Mulll v. Mulli, 232 T* 2d 
656. 10r> Cal,App2d 68—Haskell v 
First Nat. Bank, 91 F 2d 934, 33 Cal 
App.2d 399. 

82. Cal—Mum V. Mulli, 232 I* 2d 
656. 106 CulApp2d 68—Owings v. 
LauKharn, 128 P,2d 114, 53 CalApp 
2d 789 

Iowa—llardv v. Daum, 259 NW 5C1, 
219 Iowa 982. 

Ma.ss—I’erkins v Tliltiui, 107 N E 2d 
822, 329 Mass 291 

Mmn—Corpus Juris cited lu ,^:il- 
schelder v Holmes, 280 NW 347, 
350, 205 Minn 459 

N.J.—Each V Wtber, 197 A 417. 123 
N J Eq 303. 

Pa—Kalyvas v, Kalyvus, 89 A 2d 819, 
371 Pa 371. 

65 C .1 p 258 note 93. 

Executed consideration 

Parol testiniuny is adinissilile to 
show that a deed absolule on its face 
was g-lven In tiust, if coiisuleiaiion is 
c.xccuted and not contrai-lual; and 
in suit for cancellation of mineral 
Quitclaim deed, which recited consid¬ 
eration of $10 cash and other good 
and valuable consideration, paiol ev¬ 
idence that grantee W'ould apply 
amount received for rentals and loy¬ 
alties to debt owing by grantors to 
grantee and that when debt was paid 
realty w'ould be rcconveyed to gran¬ 
tors w'as properly admitted over ob¬ 


jection that .statute of frauds w.as 
contrav<‘ti<‘d—Henderson v. .limmer- 
son, 2.14 .S W.2d 710, error refused no 
reversible error. 

93. Cal—Mulll v. Mullt, 232 P. 556, 
105 Cal App 2d 68—^Haskell v. First 
Nat Hank, 91 P.2d 934, 33 Cal.App 
2d 399. 

94. Iowa—ShetTlcld Milling Co. v 
TTcitzman. 18i N \V 631, 192 lowu 
288. 

95. Wi.s—Davis v. Kurdla, 276 N. 
W. 321, 226 Wia. 297—P.luha v 
Horgrnan. 124 NW. 1017, 142 \Vis 
43. 

96. Cal—Norton v Bassett, 97 P. 
894. 154 Cal 411, 129 Am S It 162— 
Nougue.s v. New lands, 60 P. 386, 
118 Cal. 102 

97. Ga —^Harr>cr v. Harper, 33 R E 2d 
164, 199 Ga 26—11.111 v. Turner, 32 
S.E2d 829. 198 Ga 763—Chandler 
V Georgia Chemical Works, 185 S. 
E 787, 182 Ga 419, 105 A L K. 837. 

98. Mo—I’arker v. Blakeley, 93 S. 
W.2d 981, 338 Mo 1189. 

99. Ala—Talley v. Talley. 26 So 2d 
586. 248 Ala. 84. 

Anz—Corpus Juris cited In Stewart 
I v. Danirun. 160 P.2d 321, 324. 63 
I Anz. 158 

I Colo—Vandewiele v. Vandew'ielo, 136 
1'2d 52.:, 110 tVdo. 556. 
lowa^—Hardy v. Baum, 259 N.W. 661, 
2 19 low'a 982 
65 C J p 2r»9 note 99. 

I'ai t perfui iiiance of contracts with¬ 
in fsJ.itutf of frauds generally see 
Frnud>, .Statute of §§ 248-263. 

Acts held aufficieut to constitute part 
performance 

(1) In general—^Dickons v Dick¬ 
ens, Tex.Civ.App., 262 S AV.2d 79B, er¬ 
ror refused no reversible error. 

(2) Where plaintiff made cash con¬ 
tributions toward purchase price and 
subsequent maintenance of realty and 
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also made improvements thereto in 
connection with wdilch he contributed 
his own labor and other cash expen- 
diture.v —Muller v. Sobol, 97 N Y S 2d 
90.5, 277 AppDiv. 884, reargument 
and appeal denied 99 N.Y.S.2d 757, 277 
AppDlv. 951. 

(3) Where di'fimdnnt, to carry out 
her oral agreement to afford a home 
and support for pin ml iff and her son 
for life, hold legal title to a house 
anil lot obtained with pl.Tintifl’s funds 
and the partio.s lived in house for 
about a ye.ar—Van Aukon v. Tyrrell, 
33 A 2d .339. 130 Conn 289. 

(4) Where full po.s,ses.sion of the 
r>roi)erty is passed by tlie trustor to 
the trustee.—Salsi-heidor v. Holmes, 
286 NW, 347, 206 Minn. 459 

(5) Wlicre a portion of the puiv 
chase price for land conveyed by deed 

j was paid for,—Machann v Machann, 
Tex Civ.App., 269 SW.2d 826. 

11. Conn—Ilanney v. Clark, 198 A. 

577, 124 Conn 140. 

Acts held, insufficleut to constitute 
^ part performance 

Daughter’s continued occupation of 
prrmisi's after mother’s convevnncc 
thereof to another did not permit 
proof of an oral trust therein in 
daugbler’s favor, on ground of ’’part 
performance,” In alAsence of any¬ 
thing In daughter’s po.ssession to In¬ 
dicate the comnienc ement of a new 
estate or interi'st —Hanriey v. Clark, 
supra 

2. Minn—^Wentworth v, Wentworth, 

2 Mmn, 277, 72 Am D 97. 

Va.—Mu.s.sie v. Parrish, 126 S.E C91, 

140 Va. 717, 

Acts held insufficient to validate trust 

The repairs made by daughter’s 
husband on property conveyed by 
mother in fee to another wnth a life 
estate reserved were insufficient part 
performance, under the statute of 
frauds, to permit proof of an oral 
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been so far executed that refusal of fulJ execution 
would be inequitable.® 

§ 38. Requisites and Sufficiency of Writing 
to Satisfy Statute of Frauds 

The writing declaring or manifesting the existence 
of the trust need not be executed contemporaneously 
With the transfer of the legal title and the creation of 
the trust, but may be executed subsequent thereto. 

It IS not necessary that the writing declaring or 
manifesting: the existence of the trust be executed 
contemporaneously with the transfer of the legal 
title and the creation of the trust,^ but it is sufficient 
if executed subsequent thereto;^ and the fact that 
a considerable period of time has intervened between 
the agreement creating the trust and the making of 
the writing required by the statute of frauds is im¬ 
material/ although it has been held that a parol 
agreement to hold land in trust was not validated 
by a writing made over twenty years afterward, 
setting down what the parties could rcmcmlicr of the 
original agreement.'^ 

The requisites and sufficiency of a writing or 
memorandum to satisfy the requirements of a stat- 


TRUSTS § 37-39 

ute of frauds generally are discussed in Frauds, 
Statute of §§ 170-215. 

§ 39. -Nature and Form 

a. In general 
b Particular writings 

a. In General 

The statute of frauds may be satiefled by any writ* 
fng or writings, however informal, which sufficiently 
manifest or acknowledge the existence of the trust and 
disclose Its nature, subject, purpose, and terms with 
certainty. 

In so far as the statute of frauds has been con¬ 
strued as not requiring the trust to be declared in 
writing, but as requiring merely that there be some 
written evidence manifesting the existence of the 
trust, as discussed supra § 31, the courts, although 
strict in interpreting the statute of frauds to require 
some writing, arc liberal in their construction as 
to the kind of writing required, and hold that the 
statute is satisfied by any writing, however in¬ 
formal, which sufficiently manifests or acknowl¬ 
edges the existence of the trust,® and discloses its 
nature, subject, purpose, and terms,^ with the cer- 


trust In the premises In daughter’s 
favor, In absence of proof that the* re¬ 
pairs were rondo suliscquent to moth¬ 
er’s death—Hanncy v. Clark, 198 A. 
577, 1^4 Conn. 140. 

3. Vt—Straw v. Mower, 130 A. 687, 
99 Vt B6 

66 C.J p 259 note 2. 

4. Ala,—^Hughes v, Davis, 16 So.2d 
5C7. 244 Ala. 680 

Ill,—First Nat. Hank of Ottawa v. 

Weisc, 76 NE 2d 638, 3;!3 Ill App. 1 
N.J.—Coles V. Osback, SO A L’d 4C4, 
13 N.J.Super 367, reversed on oth¬ 
er grounds 92 A.2d 35, 23 N.J.Su¬ 
per, 358 

6.5 C.J p 260 note 11. 

Time of making memoranda of con¬ 
tracts within statute of fraud.s gen¬ 
erally see Frauds, .Statut« of & 171. 
Part of original transactios. 

Where, pursuant to oral airreement, 
deed to realty was doliver<*il to tru.s- 
tee who six day.s later exe< uted dec¬ 
laration of trust and it was shown 
that the execution of written dec¬ 
laration of trust was part of original 
tran.<3action agreed on, valid trust 
was created ■—Sagendorph v. Lutz, 
281 N.W. 653, 286 Mich. 103 

6 . Ala—Hughes v. Davis, 15 So 2d 
667, 244 Ala. 680. 

Ill.—McDiarmid v. McDiarmid, 15 N. 
E2d 493, 368 Ill 638—Albert v. Al¬ 
bert, 80 N.E2d 69, 334 Ill.Aj)]) 440, 
N.J.—Coles V Osback, 80 A 2 d 464. 
13 N.J.Super, 367, reversed on other 
grounds 92 A.2d 36, 22 N.J..Super. 
358. 

65 C.J. p 260 note 12. i 


6. K.an—Falk v Fulton, 262 P. 1025, 
j 124 Kan 745. 

[ 65 C J p 260 note 13. 

7. Kan—Cjumton v. Kendall, 253 P. 
600. 122 K.ni 814 

8. D.C,—Moore v. Guy, 135 F 2d 476, 
77 iT.'^App.PC 379—T.sehlffely v 
Tsehifleh. 107 F.2d 191, 70 App. 
DC 

III—McDiarmid v McDiarmid, 15 N. 
E2<1 493, 368 Ill 63S—.Seale.s V Mc¬ 
Mahon, 4 NE2d 872. 364 III. 413— 
Albert V. Albert, 80 N K 2d 69, 334 
III App 440—First Nat Dank ol 
Ottaw'a V. Wcise. 76 N.E 'Jd 638, 333 
1 in App. 1 

Ind—Lehman v. Pierce, 36 N E 2d 

9.''>2, 109 Ind App 497 
Ky—Corpus Juris cited In Kolhuann 
V, Latonia Deposit Bank & Trust 
Co.. 121 .S.W2d 721, 726, 276 Ky 
347 

6.5 C .T. p 259 note 6. 

Nature, form, and content.s of writing 
to .satislv statute of frauds gener- 
all> see Fiaudb, .Statute of $$ 174- 
200 . 

Subsequent formal trust contem¬ 
plated 

The mere fact that trust settloi 
contemplates subsequent exeeution of 
formal tru.st instrument dee.s not 
neie.ssarily negative jire.sent creation 
of trust, if its terms are .««uineiently 
indicated—^Newton v, i>ld-Mer« h.iiiL.'i 
Nat. Bank & Trust Co. of Battle 
Creek. 300 N.W. 869. 299 Mah 499. 

9. D.C.—Moore v. Guy, 1.35 F 2d 476. 
77 U.SAppDC. 379—Tschiffely v. 
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TschifTely, 107 F.2d 191, 70 App. 
DC 886. 

Ma.s,s—,Sirnp.son v. llenrv N. Clark 
Co., 55 NE2d 10, 316 Mass. 118, 
151 ALR, .380, applying New 
llairip,shin‘ law 
65 < ’ il j> 259 note 6 
’•’I'lie wiiLing or writings must give 
a ((Itreft picture of the oral trust 
actually iu,u‘i‘d upon and contain tlio 
truf.l lerm.s uliirh wero in fact lUed.” 
— la liman v T’lcree, 36 N.E 2d 962, 
9.55. 10!) Ind App 497. 

Ssaentlal elements to be stated 

Deid or jii.strument rontaining a 
veJunt.'iiy trust must indicate with 
[ rea.sf)ri.'iML‘ ci-rtalnty Intention to 
freite the trust, subjoct matter, pur- 
po.se, and beneficiary of the trust and 
, ueeeptaiK'e of the trust by the tru,-,- 
tef* ^—Laughlin V. March, 145 J ■ 2d 
549. 19 Wash 2d 874, apldjing C.all- 
fornia Jaw, 

Sufficiency to permit introduction of 
parol evidence 

I When* realty was conveyed to 
grantor'.s daughter without con.sld- 
enilion, and gniiitoe thereafter, in a 
writing delivered to grantor, prum- 
i.sed that .she Would tnaKe a spei’iJh cl 
di.spo.sition, such writing together 
with subHuf)uenl letters, acknowledg¬ 
ing the promise to divide, whieh re¬ 
ferred to “the farm ” sulllciently sat- 
I.sricd statute, r<*quinng tiii.sl& con- 
ocrning lands to be crenlcd In writ¬ 
ing, to permit introduction of parol 
evideiiee to identify the real estate 
subject to tru.st—l^ehman v Pierce, 
36 N.E.2d 952, 109 Ind App. 497. 
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tainty which is required in declarations of trust 
generally without regard to the statute of frauds.^® 
While it has been held that the writing must contain 
within itself, and without the aid of parol evidence, 
all that is necessary to enable the court to declare a 
trust,at least in so far as the identity of land in¬ 
volved is concerned,^2 has also been held that 
the writings, in being considered for the purpose of 
satisfying the statute of frauds, are to be considered 
in their setting,'^3 and that parol evidence is ad¬ 
missible to make clear the terms of a trust the 
existence of which is established by a writing, as 
discussed infra § 70. 

Ordinarily the written evidence of an express 
trust must come from the grantor or from the 
trustee, not from the cestui que trust.^^ The writ¬ 
ing evidencing or establishing the trust need not be 
addressed to the cestui que trust.^® The writing 
need not contain the words ^'trust” or “in trust.*'^® 

Separate writings. In so far as the requirement 
of a writing is concerned, the declaration of trust 


need not be contained in the instrument which trans¬ 
fers the legal title, but may be set out in a separate 
instrument,^^ or in several papers or instruments, 
provided they are related to, and connected with, 
each other and, when construed together, evidence 
the existence of a trust,'^® although the grantee in 
a deed is not affected by a declaration of trust as 
to the land conveyed, made by the grantor in a 
separate paper which is not referred to in the deed 
or known by the grantee,^® and a trust is not suffi¬ 
ciently created in writing where an affidavit merely 
refers to a declaration of trust, without adopting 
its statements or affirming its truth.®® 

b. Particular Writings 

The statute of frauds may be satisfied by a variety 
of writings, including memoranda, letters and corre¬ 
spondence, accounts, wills, pleadings, and depositions. 

The statute of frauds has been held to be satis¬ 
fied by a large variety of writings,2^ such as assign- 


Deseriptlon. of lands Involved held 
Inadeauate 

Tex.—Starr v Ripley, Civ App., 265 
S.W.2d 226. 

10. D.C—Moore v. (tuy, 136 F.2d 
476. 77 US.AppD.C 37.9~Tac}iiirply 
V. Tachiffely, 107 F.2d 191, 70 App. 
D.C 386. 

Wash.—Liuiffhlin v. March, 145 P.2d 
649. 19 Wash 2d 874 statins Cali¬ 
fornia law—In rc Weir’s Rstate, 
236 I’ 28.'), 134 Wash r>l,0 
Sulllcioncy of declaration of trust 
generally see infra §8 4 2-49 

11. m—.lourdjin V. Andrews, 102 A. 
33, 2r.8 Pa. 347. 

12. Wash—ljaui;hlin v, March, 145 
r.2d D49. 19 Wash 2d 874, sLuLiiiir 
California law. 

13. Ind—Ijohman v. Pierce, 36 N.E. 
2d 952, 109 Ind App. 497. 

14. Ind—Richards v Wilson, 112 N. 
13 780, 185 Ind. 335 

Written deed -ander trustor's oral di¬ 
rections 

Okl—KiiifT V. Courtney, 122 P.2d 
J014, 190 Okl, 25b. 

15. Ill —McDlannid v. McDiarmid, 
15 N.E 2d 49.2. 3C8 Ill 638—Albert 
V. Albert, 80 N.E.2d 69, 334 Ill.App. 
440 

16. Mioh—Innus v, Michigan Trust 
Co., 213 N.W. 85, 238 Mich. 282. 

17. U.S.— Corpus Jtixls cited in 

Sadler V Sadler, D.CNev., 73 P. 
Supp. 583, 586. 

Ind.—Lehman v. pierce, 36 N.B.2d 
952, 109 Ind App 497. 

Mass.—Herman v. Edington, 118 N.E. 
2d 866. 


Mo—Ervin v Davis. 199 S.W.2d 366, 
355 Mo 951—<iorpus Juris oltod in 
Tootle-Lacy Nat Bank v. Rollier, 
111 S W.2d 12. 16. 341 Mo. 1029 
N.C.—Corpus Juris cited in l^eele v. 
LeRoy, 22 SB 2d 244, 246. 222 N.C. 
123. 

65 C.J. p 262 note 50. 

16. Cal,—^Weiner v. Mullaney, 140 P. 

2d 704, 69 CaLApp 2d 620 
III—^Wynokoop v. Wynekoop, 96 N. 

E.2d 457, 407 Ill 219 
Mo—Corpus Juris cited in Tootle- 
Lacy Nat. Bank v Rollier, 111 S.W. 
2d 12. 16, 341 Mo. 1029 
N C —Corpus Juris cited in Peele v. 
LcRoy, 22 S,B2d 244. 246, 222 N C. 
123. 

65 C .1 p 262 note 51, 

Declaration of tiust by means of sev¬ 
eral writings generally aee infra 8 
48. 

Wr-lting sad subsequent letters 

Where realty was conveyed to 
grantor’s daughter without consid¬ 
eration, and grantee thereafter, in a 
writing delivered to grantor, prom¬ 
ised that she would make a specified 
disposition, such writing together 
with subsequent letters, acknowledg¬ 
ing the promise to divide with gran¬ 
tor's son, was sufllclent to e.stublish 
creation of an express trust under 
statute requiring such trusts con¬ 
cerning realty to be created in writ¬ 
ing—Lehman v. Pierce, 36 N.E.2d 
952, 109 Ind.App. 497. 

19. Wis.—Rogers v. Rogers, 10 N-W. 
2. 63 Wls. 36. 40 Am.R. 766. 

aa N.T.—Kimball v. De Qrauw, 9 N. 
Y.St. 339. 


21. Tex.—^Johnson v. Smith, 280 S.W. 
168, 116 Tex 193. 

Particular writings as satisfying re¬ 
quirements of statute of frauds 
generally see Frauds, Statute of I 
176. 

Paorticnlar writing’s held sufllcleii.t 

(1) A deed conveying realty, to 
which grantor held title In trust, to 
beneficiary as trustee for his sons 
until his death, on which title .should 
ve.Mt m sons, created valid trust for 
sons’ benefit—Aronlan v. Asadooiian, 
52 NE2d 397, 316 Mass. 274. 

(2) An ln.strument, reciting that 
signer held title to realty, conveyed 
to her by ordinary grant deed, In 
trust for her sister and would exe¬ 
cute deed thereof to latter on her re¬ 
quest.—Wood V. American Nat Bank 
of San Bernardino, 74 P.2d 1051, 24 
Cal.App 2d 313. 

(3) 'Where at time wife took title 
to realty under deed there was an 
oral agreement that she was to hold 
title for benefit of bank and husband 
who were to divide net proceeds from 
property, and oral agreement was re¬ 
ferred to and incorporated in two 
written Instruments and In divers 
correspondence.—^Flrst Nat. Bank of 
Ottawa V. Weise, 76 N.B.2d 638, 333 
llLApp. 1. 

(4) Wlicro written entry of savings 
bank deposit in name of depositor as 
trustee for another was made on 
bank’s records at depositor's direc¬ 
tion, passbook evidencing deposit was 
Issued by bank In favor of depositor 
as trustee, and depositor signed Iden¬ 
tification card as trustee.—^Wilder v. 
Howard. 4 S.B.2d 189, 188 Qa. 426. 
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ments,22 bonds,^3 notes and mortgages,24 receipts,25 
memoranda,26 and written agreements.27 On the 
other hand, tax lists or books are not sufficient to 
establish a trust ;23 nor is an irrevocable power of 
attorney, when not accompanied by any transfer 
of the legal title.29 

Letters and correspondence. Letters and corre¬ 
spondence may constitute sufficient memoranda to 
satisfy the statute of frauds, 30 but a letter is in¬ 
sufficient where it is written, not by the owner of 
the land, but by the owner’s husband,or where it 
does not clearly show an intention to create a trust 
and the terms thereof ,22 or where the statement 
of the terms or subject matter is not sufficicnt.23 
So a letter which shows merely an unperformed 
promise to create a trust, unattended by any con¬ 
sideration, is insufficient and in some cases let¬ 
ters directing a disposition of the writer’s jiropcrty 
after his death have been held invalid as a testa¬ 
mentary disposition of property other than by will.25 

Accounts. An account may constitute a sufficient 
writing to prove an express trust within the re- 
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quirements of the statute of frauds ;25 but a state¬ 
ment of account showing merely the amount a gran¬ 
tee had received as rent and how he had paid it out 
is insufficient,27 and a mere memorandum in a firm 
ledger on the margin of an account, not describing 
the land or otherwise importing a trust, is insuffi- 

cient.23 

Wills. A trust may be sufficiently manifested in 
a will,‘25 but not by an invalid will,46 although it 
has been held that a will declaring by way of re¬ 
cital that land devised to testatrix’s husband was 
held by her in trust for him was a sufficient declara¬ 
tion of trust, even though invalid as a will.41 A 
deed of trust incorporating portions of an invalid 
will, and declaring that the trustees shall hold on 
the same trusts as declared in the will, has been held 
valid ;42 l,ut a statute requiring an express trust 
ill land to be created by a writing is not complied 
with by a mere statement in a will that it was 
made in accordance wath a mutual agreement be¬ 
tween testatrix and her husband, and a recital that 
the husband by Ins will gave his estate to his wife,‘‘2 


22 . Mirh.—Innis v. Michigan Trust 
Co, 213 N.W. 85, 238 Mich. 282. 

NJ.—Collins V. Stoufirt, 44 A. 4 67, 58 
N JEq. 392, affirmed 46 A. 1098, CU 
N.J Eq. 488. 

23. Mich—Innis v. Michigan Trust 
Co.. 213 N.W. 8S, 238 Mich. 282. 

66 C.J. p 260 note 20. 

24. Me.—Johnson v. Candage, 31 Me 
28 

Mich —InnJs v. Michigan Trust Co , 
213 N.W. 86, 238 Mich 282. 

25. Mich —Innis v. Michigan Trust 
Co., supra. 

65 C.J. p 2G0 note 22. 

26. Colo,—Vandewiele v. Vande- 
wlele, 136 P.2d 623, 110 Colo. 656 

Ill —McDiarmid v. McDlarmld. 16 N. 
E2d 493, 368 Ill. 638—Scales v. Mc¬ 
Mahon, 4 NE.2d 872, 364 Ill. 4l3 
—Albert v. Albert, 80 N.B.2d 69, 334 
Ill.App, 440, 

Ind.— Lrchman v. Pierce, 36 N.E.2d 
952, 109 Ind App. 497. 

66 C.J. P 260 note 23. 

27. U.S.—Sadler v. Sadler, C.C.A. 
Nev., 167 F.2d 1. 

65 C.J. P 261 note 24. 

28. Ala.—Bibb v. Hunter, 79 Ala. 
351. 

N.H.—Moulton v. Adams, 32 A. 760, 67 
N.H. 102. 

29. Cal.—Freeman v. Rahm, 68 Cal 
111 . 

30. Ala.—Hughes v. Davis, 15 So.2d 
567, 244 Ala. 680. 

Ill.—Scales v. McMahon, 4 N.E.2d 872, 
364 Ill, 413—Albert v. Albert, 80 
N.E.2d 69. 334 Ill.App. 440. 

Mass.—Cohen v. Newton Sav. Bank, 


67 NE2d 748, 320 Mass. 90, 1G8 
ADR 1321. 

Tex—Fnnt v. Tate, Civ App., 162 S 
W2d 737. 

65 C J p 201 note 27. 

Particular writings held sufflclent 

(J) Letlcr.s .showing that tenant In 
common was paying hi.s brothers and 
.sisters their part of pi oceed.s of sale 
of land, title to which he held for 
them, and wherein he informed them 
that it would be nece.s.sary to hold 
land for better price after a purchas¬ 
er had surrendered po.S8ession, satis¬ 
fied requirements of statute of 
frauds—McDiarmid v McDiarmid, 15 
N.E2d 493, 368 Ill. 638. 

(2) Other writings.—McKenzie v. 
Birkholtz, 60 N.W 2d 95, 74 S.D. 173 
—66 C J p 261 note 27 [a]. 

31. Ala—Jacoby v. Funkhouser, 40 
So. 291, 147 Ala. 264. 

32. Wash—Pacheco v. Mello, 247 P. 
927, 139 Wash. B66. 

66 C.J p 261 note 29. 
lietter held Insofflclent 

A letter from a father to his son 
stating that he deemed It expedient 
to transfer title to certain properties 
to son or his estate, notwithstanding 
the three girls understood that prop¬ 
erties were to be willed to son by the 
last .survivor In compen-sation for 
munev loaned to repair and improve 
the {)ropcrtie.s, was insufficient to 
constitute a declanation of trust un¬ 
der statute of fiauds requiring dec¬ 
larations or creations of trust to be 
in writing.—Tschiffely v. Tschlffely, 
107 lA2d 191, 70 App DC. 386 

33. Tex.—Starr v. Ripley, Civ.App., 

266 S.W.2d 225. I 
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Inadequate descrlptloa of lands in¬ 
volved 

A letter confirming fact that par- 
tic.s were partners in owner.shlp m a 
certain trnet of land was insufficient 
a.s a written In.strument under the 
.statute najuirlng that a trust in rela¬ 
tion to realty to be valid mu.st be 
.supported by a written instrument in 
view of inndequute description of the 
lands Involved.—Starr v. Ilipley, su¬ 
pra. 

34. ra.~Appeal of Wolff, 16 A. 470, 
123 Pa, 438. 

35. Conn.—Bryan v. Bigelow, 60 A. 
266. 77 Conn. 604, 107 Arn.S It. 64. 

Minn—Conrad v. Douglas, 61 N.W. 
C73, 69 Minn 498. 

36. Mich.—Innis v. Michigan Trust 
Co., 213 NW 86, 238 Mich. 282. 

05 C.J p 261 note 32. 

37- Cal —Hasshagon v. Ilasshagon, 
22 P 294, 80 Cal. 514. 

38. Mass—Homer v. Homer, 107 
Mass. 82. 

|39. Mich.—Innis v. Michigan Trust 
! Co., 213 N.W. 85, 238 Mich. 282. 

I 6'5 C J. p 261 note 3G. 

Te.stamentary tru.sts see the C.J.S 
title Wills j 1004 et seq, also 69 
C.J. p 692 note 50 et seq 

40. Pa,—Appeal of Long, S6 Po. 198, 

41. Mich.—Innis v. Michigan Trust 
Co., 213 N.W. 85, 238 Mich. 282. 

42. N.T.—Dupre v. Thompson, I 
Barb. 637, 

43. Mass.—Young v. Young, 146 N. 
E. 574, 251 Mass. 218. 

65 C.J, p 2C1 note 40. 
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§§ 39-40 TRUSTS 

Pleadings and depositions. It has been held that 
a trust is sufficiently declared and manifested by an 
admission or acknowledgment by the trustee that 
he holds in trust, contained in a pleading,^* either 
in a bill or complaint,or in an answer^® or dep¬ 
osition.'^'^ On the other hand, it has been held that 
an answer or deposition admitting the existence of 
a parol trust is insufficient where the trustee, at 
the same time, sets up the statute of frauds as a 
bar to the enforcement of the trust,'*^ or where the 
answer or deiiosition is made after the trustee has 
divested himself of all interest in the land by an 
absolute deed.^® So it has been held that the testi¬ 
mony of defendant, taken down in writing after 
the death of his brother, and in settlement of the 
estate, was not a written declaration of trust, even 
though defendant admitted therein that there was 
such a trust. 

J 40. - Execution and Delivery 

Although the writing In order to satisfy the statute 
of frauds must generally be signed by the proper party, 
it IS ordinarily not required to be sealed or acknowledged. 
Delivery of the writing le In some instances required. 

In general, a deed or declaration of trust need 
not be under seal,^'*- stamped,or acknowledged, 
unless the statute so requires p’'* and certainly as be¬ 
tween the parties to the transaction an instrument 


creating an express trust is valid and enforceable 
without acknowledgment.^^ Where there is no stat¬ 
ute of frauds specifically relating to trusts, it has 
been held that a declaration of trust made simul¬ 
taneously with the acceptance of a legal title, al¬ 
though not embodied therein, does not require 
formal execution or acknowledgment in the absence 
of statute 

On the other hand, the different statutes of frauds 
generally require the writing to he signcd^'^ by the 
proper party and, where the writing is not 

signed, or is signed by the wrong person, it is in- 
sufficient.-'^^ It has been held that the signature 
of the trustee is sufficient without that of the cestui 
que trust,as is the signature of the declarant with¬ 
out those of the beneficiaries;*’! and, on the other 
hand, a written agreement signed by all the parlies 
thereto except the trustee has been held binding 
where his .signature formed no element of the con¬ 
sideration for the signatures of the other parties, 
and the writing expressly provided that it should 
be binding, regardless of the trustee.*’^ Since a 
trust may be created and declared by the same per¬ 
son, or it may be created by one person and de¬ 
clared by anolher,*>3 where the statute is held not to 
require that the trust he both created and declared 
in writing, but merely that it be either created or 


-M. N.J—T.ach V. Weber, 197 A. 417, 
12.3 N..J Kq 303 

N.y.—Cnok V Harr. 44 N.T. ITiC,. 

Admission or execution of trust by 
trustee Rrcnerally .see supra § 37 

45. Mich.—^llrulpman v. McIntyre, 
113 N.W. 770, l.'iO Mich 78 

Vt—Straw V. Mower. 130 A 687, 99 

vt. r.o 

4e. in— Albert V Albert, 80 N E 2cl 
69, 3.31 111 App. 4 40. 

05 C..T. p 261 Tioto 44 

47. Ill—^Kcllogfi: V. Peddicord, 54 N 
E 623, 181 Ill 22 

65 C.J. p 262 note 45 

48. 111.—Davis V. .StanibauKh, 4*5 N. 
E 170, 163 111 557 

49. Ill—Stubbmx'-s v. Stiil>binp:s, 94 

N.E 54, 24K 111 4(i6--I’hillips v 

.South 1‘ark Cnm'rs, 10 N.E 230, 
119 III. 626 

50. (’al — Has.sb'ig:on v. TTa.s.sb.agen, 
22 r. 294, 80 C'al. 514 

51. Mass—-Cohen v. Newton Sav 
Bank, 67 N E 2d 748, 320 Mass. 9(6 
168 A.UH. 1321. 

65 C J. p 262 not c 55. 

Requirements of »<xecution of writing: 
as to conlract.s 'vvithin statute of 
frauds geruTuIly seo icrauds, Stat¬ 
ute of S§ 1?2. 201-215 

52. Nev.—Si me v. Howard, 4 Nev 
473. 

65 C.J. p 262 note 56. 


53. Iowa—S<'humaohf‘r v. Dolan, 134 
N W 624, 1‘54 Iowa 207 

Was—-IVTiite v. Fitssgerald. 19 Wis 
4 80. 

65 C J. p 262 note 67. 

54. Miss,—Board of Tru.stoe.s of M 
E. Church South v. Odom, 56 So. 

! 314, 100 Mi.ss. 64, 

55. S —•Ilud.son v. Jones, D.C Okl , 
22 ESupp OliH 

Okl—Kirnhorly v. Clssna, 16 P.2d 
1090 . u;i okl. 17. 

56. N.C—I’eele v Leltoy, 22 S.E. 

I 2d 244, 222 NC 123. 

57. Or—Deveronux v. Cockerline, 
170 J' 2d 727, 179 Or. 229. 

65 0.1 p 262 note .69. 

Agreement sig'ned by testatrix and 
devisee 

A written agreement, .sipned by 
both le.statrix and absolute dc\Is(.e, 
that devisee .should convey all prop¬ 
erty received by him under will to 
testatrix’ brother, if alive at time of 
testatrix’ death, created valid trust 
in devisee under statute requiring- 
cre.ation of express trust In lands 
by written instrument sigrned by par¬ 
ty creating or declaring trust.— 
llugbcs V. Davis, 16 So.2d 567, 244 
Ala. 680. 

58. Md.—O'Connor v. Estevez, 36 A. 
2d 148, 182 Md. 541. 
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By party enabled by law to declare 
trust 

MU—O’Connor v Estevez, supra. 

66 C J. p 2C2 note 59 [e]. 

59. Iowa—Bibler v Bibler, 216 N. 
W 99, 205 Iowa 639. 

65 C J. p 263 note 60. 

Signature of cleric or bookkeeper held 
insufficient 

NJ'—.Mistin V. Young, 106 A. 395, 90 
NJ.Eq. 4 7. 

railuro of wife to sign 

Even if agreement whereby hu.s- 
band and wife agreed to provide 
purcha.se rnce of land and brekm- 
agreed to contribute certain services 
and was to receive one-half of net 
profits as commission for his serv- 
Ko.s cri'fited a tru.st, it wa.s not valid 
ns to the wife who did not sign it — 
De\e, e.iux v Cuckerline, 170 r.2d 
727, 179 Or. 229. 

60. US.—Sadler v. Sadler, CCA 
Nev., 167 F.2d 1. 

C5 C.J. p 2C3 note 61. 

61. N J.—Each v. Weber, 197 A. 417, 
123 N.J.Eq. SOS, 

62. Cal—Smith v. Davis, 27 P. 26, 
90 Cal. 25, 26 Am S.R. 92. 

63. Vt.—Straw v. Mower, 130 A. 687, 
99 Vt. 56. 
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declared in writing, a writing xs sufficient to 
satisfy the statute if it is signed by either the person 
who creates the trust or the person who declares 
it.65 

Sufficiency of signature. Whether a signature 
or subscription is sufficient is frequently a matter 
of intent and must be determined by the circum¬ 
stances of the particular case/*® Thus, the signa¬ 
ture may consist of initials instead of being written 
out at length,®7 and need not be handwritten, but 
may be typed, lithographed, rubber-stamped, or 
printed.®® Where the statute requires a signature, 
and not a subscription, the name of the signer need 
not appear at the end of the writing, but may be 
placed in the body.®® 

Signatures to separate writings. Where the terms 
of a trust are collected from several writings it is 
not necessary that all of them be signed if they arc 
so connected with the one that is signed that they 
may be identified as parts of the transaction^® 

Attesting tvitncsscs. Under a statute so provid¬ 
ing, the writing effecting the trust must be attested 
by the prescribed number and kind of witnesscs.*^^ 

Delivery. While it has been broadly stated that 
the instrument creating the trust need not be de¬ 
livered to anyone,with respect to delivery of the 
writing required by a statute of frauds, the ques- 


TRUSTS §40 

tion of the necessity of a delivery has been rendered 
unimportant in many cases by holdings that the 
delivery was sufficient.'^® The rules deducible from 
the remaining authorities arc that, while memoranda 
showing the existence of a trust and found among 
the effects of the settlor or trustee after his death 
are a sufficient declaration in writing within the 
meaning of the statutc,'^^ where the declaration of 
trust IS contained in the deed transferring the legal 
title, there must be a valid delivery in order to 
render the deed operative,'^® as in the case of deeds 
generally, as discussed in Deeds §§ 40-53, although 
there is some ap]iarcnt authority to the contrary,*^® 
but that no delivery is necessary where the grantor 
IS himself the trustee and the deed is recorded.'^'^ 
It has been held that, where the trust is created 
by a declaration of an owner of land that he holds 
the land in trust for another, it is not essential that 
the declaration be delivered to a third person.^® 

The necessity of the delivery of a writing to satis¬ 
fy the statute of frauds generally is discussed in 
Frauds, Statute of § 173 

Destruction or revocation of writing. A deed, 
will, or other instrument, which has been destroyed 
or revoked before it took effect, is not a sufficient 
declaration within the meaning of the statute,“^9 al¬ 
though the existence and validity of the trust are 
not affected by a destruction of the instrument after 
it took effect.®® 


64. Vt—Straw v. Mower, supra. 

65. Vt.—Straw v. Mower, supra.. 

66. Cal.—Weiner v. Mullaney, 140 
r.2d 704, 59 Cal.App.2d 620. 

67. Cal.—Weiner v. Mullaney, supra, 
G5 C.J. p 263 note 64, 

68. Cal.—Weiner v. Mullaney, supra 

WritingB not denied 

Wht*re brother did not deny writ¬ 
ing letters and .subsequently conduel- 
ed himself in accordance with many 
declarations therein contained and 
adopted his initials as signature. let¬ 
ters were suinciently signed, al¬ 
though some of the Initials were 
typewritten, within statute requiring 
written Instruments to bo "sulKsmb- 
ed” by trustee.—^Weiner v, Mullaney, 
supra. 

69. N.J.—MeVay v. MeVay, 10 A 

178, 43 47. 

TO. Ill.—^Wynokoop v. Wynekoop, 96 
NE.2d 4‘57, 407 Ill. 219. 

6,5 C.J. p 263 note 66 
Suillciency of separate writings to 
comply with statute of frauds see 
supra S 39 a. 
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71. Po —In re Darr's Estate, 39 Pa 
Dlst. & Co. 210, 88 PitlsbLeg.J 
242. 

Notary’s Biefnaturs aB iaxmaterial 

When a deeodent trustee acknowl¬ 
edged a written settlement in tru.st 
to he his act and deed. In the pres¬ 
ence of one attesting wltnes.s and be¬ 
fore a notary public, before the re¬ 
peal of the act of April 26, 18.56, P 
E 32S. by the act of May 16, 1939, 
IM.. 141, It was held that the signa¬ 
ture of the notary was for the single 
purpose of recording, not attesting, 
and that since the deed of trust did 
not meet the strict requirements of 
the act of 1865, supra, it was void.— 
In re Darr’s Estate, supra. 

CompltancB held Bufflclent 

X*a.—In re Dravo's Trust, 86 Pa.DiBt, 
& Co. 174, 4 Fiduciary 91. 

72. Mass.—Cohen v. Newton h’.iv 
Bank. 67 N.E.2d 748, 320 Ma.ss. 
90, 168 A.L.R. 1321. 

73. Ga.—New South Bldg. etc., 
Asij’n V. Gann, 29 S.E. 15, 101 Ga 
678. 

65 C.J. p 263 note 68. 

Delivery of trust instrument or dec¬ 
laration generally see infra fi 63. 

769 


74. NT—In re Brown’s Will, 169 
N E 612. 262 N.T. 36G. 

6.5 0.1 p 26.7 note 69. 

75. Kan—Madden v. Glatharl, 266 
P. 42, 12.6 Kan. 4 66. 

65 C.I. p 263 note 70. 

Date of execution ae delivery date 
Date of instrument is not neces- 
.sarily date of execution, since ex¬ 
ecution involves delivery which is es¬ 
sential for operation uf instrument as 
contract. 

Ala —Stocks V. Inzer, 168 So. 877, 232 
Ala 482. 

Pa.—In re MeKe in's Trust, Orph, 1 
Fiduciary 20 

76. N..T.—Tarbox v. Grant, 39 A. 378. 
KGN.JKq 199. 

65 C J p 202 note 72, 

77. N.T.—Moloney v. Tilton, 51 N. 
Y S. 19. 22 Mine. 682. 

65 C.J. p 263 note 73. 

78. US—.Stoehr v. Miller, CC.A.N. 
y., 296 ir. 414. 

79. III.—Davis V. Stambaugh, 46 N. 
E. 170, 163 III. 557. 

65 C.J. p 264 note 76. 

80. It I—Stone v. King, 7 RI. 368, 
84 Am.D. 567. 

66 C.J. p 264 note 7‘C. 
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§§ 41-42 TRUSTS 

I 41 . - Recording and Registration 

While the recording of written declarations of trust 
may be required, the failure to record does not ordinarily 
Invalidate the instrument as between the parties. 

Under some statutes to that effect the recording 
of written declarations of trust is permissible or 
even required.Thus, it has been held that a loss 
resulting from failure to record must be borne by 
the person charged with the duty of having the in¬ 
strument recorded. *2 However, it has also been 
held that the failure to have a deed or other declara¬ 
tion of trust put on record docs not render it void 
or inoperative as between the parties,®^ the only ef¬ 
fect of such omission being to render the instrument 
void as to creditors or purchasers without notice.®^ 

3. Declarai 

§ 42. In General 

a. In general 

b. Spendthrift trusts 

a. In General 

A sufficient declaration of trust Is essential to the 
creation of express or voluntary trusts, which generally 


Provisions prescribing the time within which a deed 
creating a trust shall be recorded and providing that 
if not recorded in accordance with the statute it 
shall be null and void should be construed as mean¬ 
ing that such instrument shall be voidable,®^ and 
that only such persons as may have been injured by 
the failure to record within the time prescribed 
should be heard to complain of such failure.®® 

While it has been held that the fact that a trust 
instrument is not acknowledged is no excuse for 
failure to record it,®'^ there is also some authority 
to the contrary.®® The registration act does not ap¬ 
ply to parol trusts.®® The recording of an unproved 
copy of a lost deed of trust does not give construc¬ 
tive notice of the trust.®® 

IN OF Trust 

are created by an instrument or Instruments pointing 
out directly and expressly the property, persons, and 
purpose of the trust, or by an agreement or contract 
expressing the intended trust. 

A sufficient declaration of trust is essential to 
the creation of an express or voluntary trust,®1 
which, as discussed supra §§ 31-35, when the stat- 


81. Ga—^TTentlev v. Long. 08 S.E 
78r{, 3 HO fla. lOn 

Of) C ,T f) 204 note 77 
Particular estate held not trust 
Deed convoying dfSi'iibid land to 
nainod truMtoc'.s of naniod froo .school 
and their Hucccs.sors as lonff a.s such 
land wa.s used for school purpose.^ 
conveyed an estate In fee simple dc- 
foaHihlc and did not create n trust 
In lands within .st.atute roquirinK 
every writing declnrinir or crenting' a 
trust In lands to he acknowledged or 
proved and lodged with clerk of chan¬ 
cery court to be recorded, since a 
trust is an equitable estate—Kelly 
V. Wilson, 36 So.2d 817, 204 Mls.s. 66 
Spendthrift trust must bo declared 
by will or deed duly recorded, and 
the recordation, being notice to the 
public, prevents benellciary from mis¬ 
leading creditors or obtaining false 
credit on his apparent ownership of 
tru.st property —State ex rei. v 
Nashville Tru.st Co. 190 S.W.2d 78'r>, 
28 Tcnn.App. :J8S—'Hose v. Third Nat 
Bank. 183 S.W.2d 1, 27 Tenn App. 653. 

82. Ga—^New South Bldg., etc., As¬ 
soc. V. Gann, 24 S.E. 4 48, 97 Ga. 
367. 

Minn.—Burge.ss v, Bragaw, 62 N.W 
46, 49 Minn. 4G2. 

83. U S.—Hose v. Commis-sloner of 
Internal ItcMnue, C.C.A.6, 65 F.2d 
'616, applying Tennessee law—Nor¬ 
ris V. Jones, D.COkl, 31 F.Supp 
463, afllrmed, C.C.A., Jones v, Nor¬ 
ris, 122 F.2d 6—Hud.son v. Jonc.s, 
D.C.Okl., 22 F.Supp. 938. 


Conn—Tnnahan v. liinahan, 39 A 2d 
895. 131 (kmn 307. 

Cm —Corpus Juris cited in Metropoli- 
lan Bile Ins Co v. Hall, 12 S F 2(J 
53. Cl. 191 Ga. 294 

Mas.s—Aronian v A.sadoori.in, 62 N 
F 2d 397, 315 Ma.ss 274 
Cikl —Kimbe'rly v. Cis.sna, 16 r.2d 
lO'iO, 161 okl. 17. 

65 C.J. p 204 note 79 

84. Md —Hoffman v. Gosnell, 24 A 
28, 75 Md '677. 

65 C.J. p 264 note 80 

85. Ga—Metropolitan IJfe Ins. Co 
V. Hall, 12 S.E.2d 63, 191 Ga, 294. 

86. G.a,-—Metropolitan Life Ins Co. 
V Hall, supra, 

87. IJ.S.—Whittle v, Vanderbilt Mm., 
etc., Co., C.C.Cal., 83 F. 48. 

88. Wash—Eggert v. Ford, 150 P.2d 
719, 21 Wash.2d 152. 

An unacknowledged Instrument de¬ 
nominated “declaration of trust” de¬ 
claring that certain undivided inter¬ 
ests m property were hold in tru.st, 
wa.s not an instrument which the law 
required to be recorded.—Eggert v. 
Ford, supra 

88. N.C —Sansom v. Warren, 2 S.E. 
2(1 459, 215 N.C. 432—Bowery v. 
Wilson, 200 S.E. 861. 214 N C. 800— 
Spence v, Foster Pottery Co.. 117 
S.E. 32. 185 NC. 218. 

90. Ky.—Curininghajn v. Estill, 68 
S W. 1081. 24 Ky.L. 559. 

91. (’al.—Bainbridge Stoner, 106 

P.2d 423, 16 Cal 2d 423. 
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Til—Kilgore v. State Bank of Colu¬ 
sa. 25 NE.2d 39. 372 Ill. 578. 

Mo—.State ex rel Union Nat Bank 
of Springfield v Blair, 1G6 S W 2d 
1085, 3.50 Mo 622 
65 CJ. p 261 note 87. 

Of personal property 
US—In re He11ric])'.q Estate v. C. L 
H,. C.C.A 7, 14S F 2d 43, 

Intent 

An instrument, to be a “declaration 
of trust,’’ must app(>ar to have been 
so intended by maker.—^Pitkenng v, 
Higgins, 30 A.2d 846, 69 R.I. 22. 

A trust may he made hy declara¬ 
tion; the declaration bears the same 
relationship to an equitable gift 
which delivery bears to a legaJ gift. 
—Tn re Turley’s Estate, 289 N.Y.S. 
704. 160 Misc. 190. 

“Peclaration of trust” 

(1) A “declaration of trust” Is 
the act by which an individual ac¬ 
knowledges that property, the title 
to which he holds in his OAvn name, 
in fact belongs to another, for whose 
u.se he holds it.—Bingen v. First 
Trust Co. of St. Paul, C.CA.Minn., 
103 F.2d 260—65 C.J. p 264 note 8'6 
ra] (1). 

(2) Other definition see 65 C.J. p 
2C4 note 86 [a] (2). 

Time of creation 

A trust IS creatt'd when no act Is 
nei'essary to be done to give it ef- 
lect and when the trust is fully and 
finally declared in the instrument 
creating it.—Meyer v. Pfahler, 199 
N.E. 801. 362 IlL 336. 
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ute SO requires, must be in writing. Such trusts agreement or contract between the parties express- 
are generally created by an instrument or instru- ing the intended trust.^3 'fhc declaration must con- 
ments pointing out directly and expressly the prop- tain sufficient words to create the trust,and it must 


erty, persons, and purpose of the 

Okl ■—Bryant v. Mahan, 2G4 IP. 
811, 130 Okl 07. 

Tex — Corpus Juris cited In Gol ob v. 
Stone, Civ App., 202 S W.2d 530, 
538— Corpus Juris cited in Brown 
V. Donald, Clv.App.. 216 S.W.2d 679. 
683. 

Transactions and apreoments raising 
express trusts see infra 5§ 60-59. 
Any 'writing 

The existence of a trust mnv be 
shown by any writing which connects 
the trustee with the subicct matter 
of the tru.st—Clay v. Crawford, 1S3 
S.W.2d 797, 298 Ky. €64. 

Dependent on language 

Whr'thcr or not a trust Is created 
la dependent on the language of the 
instrument-—Hobbs v. Board of Hdu- 
cation of Northern Bapti.st Conven¬ 
tion, 253 NW. 627, 120 Neb. 416. 
When, trust fully declared 

A trust Is created when no act 
la necessary to be done to give it ef¬ 
fect and when the trust Ls fully and 
finally declared in the instrument cre¬ 
ating It—Wynckoop v. Wynekoop, 95 
NE.2d 457, 407 Ill. 219. 

ITrust held created. 

(1) Generally. 

U S —'Board of National Mi.s.sions of 
Preshyterian Church in the TI. S. 
V. Smith, C.A.I11.. 182 F.2d 302— 
Bingen V. First Trust Co. of St, 
Paul, C.C.A.Minn,, 103 F,2d 260— 
Meek v. Ilepublic Nat. Bank & 
Trust Co., DC.Tox., 9 F Supp 051, 
modified on other grounds, C C.A., 
Wallace v. Ilepublic Nat. Bank & 
Trust Co. of Dallas, 80 F.2d 787, 
certiorari denied Crook v Walhice, 
56 set 952, 298 U.S. 683, 80 L Ed 
1403. 

Cal.— Del Giorgio v. Powers, 81 P 2d 
1000, 27 Cal AtJp 2d 668—Crenshaw 
V. Roy C Seeley Co., 19 P.2d 50, 
129 Cal.App. 027 

Ill. —Hcrdien v. Herdien, 8 N.E 2d 720, 
290 Ill.App. 606. 

Mich.—Rose v. Hose, 1 N.'W.2d 458, 
300 Mich. 73. 

N.y.—Pinikney v. City Bank Farm¬ 
ers Trust Co, 292 NTS. 8 3.5, 2P.) 
App.Div. 375-—City Bank Farmcr.s’ 
Trust Co. V. Charity Organization 
Soc. of City of New York, 2 0.0 N 
Y.S, 267, 238 App Div. 720, afllmied 
191 NE. '504, 204 N.Y. 441--Ba- 
corn V. People, 88 N.T,S.2d 628, 195 
Mlsc. 917. 

Pa.—^Thornton v. Koch, 176 A. 3, 317 
Pa. 400—'In re Pleibel’s Estate, 20 
PADist & Co. 389. 

(2) A deed to minerals In place to¬ 
gether with acceptance 'wherein gran¬ 
tee agreed to assign to grantor one- 
half of any royalty which grantee 
might recover under grantor’s claim 


trust,92 or by an * 

I of title, after clearance of title by 
grantee created a trust for grantor In 
lone-half the royalty notwithstanding 
amount of royalty was not definitely 
stated since there a\;is a .separation 
of royalty, the ro.^alt^ re.sei\cd was 
realty, and cu.stornary royaltv would 
be implied in absence of statement of 
amount—Moseley v. Pikes, Tex Civ. 
App., 126 S.W.2d B89, error granted. 

Trust held not created 

(1) Cenor.olly. 

U.S—Atwood V. Kleberg. CCA.Tcx.. 
133 F.2(l C9, rehearing denied 13.5 
F.2d 4.52. certiorari denied Cl S Ct. 
45, 320 TT S 744, 88 B Ed 441. 

Ark.—Kriekerberg v. Hoff, 143 S.W 
2d 5G0, 201 Ark 03. 

Cal.'—BaJian v. Balian’s Market, 119 
P.2d 426, 48 Cal App.2d 150. 

Colo.—Beatty v. Fellows. 74 P.2d 
677, 101 Colo. 466. 

D.C.—Moore v. Guy, 135 P.2d 476, 
77 U.S App.DC. 379. 

Fla.—'AVebster v, St. Petersburg Fed¬ 
eral Sttv% & Loan A.ss’n, 20 So.2d 
400. 1.05 FIa 412. 

III.—Kilgore V. St.ate Bank of Colu- 
.sa. 25 N E 2(1 39, 372 III. 678. 

Mits^—Hay Trust Co. v. Malden Sav. 
Bank, 105 N.E.2d 303, 328 Muh.m. 
576. 

Mo.—Atlantic Nat. Dank of Jaekson- 
ville, Fla V. St. Louis Union Trust 
Co.. 211 SW2d 2. 357 Mo. 770. 
Neb—O’Connor v. Burn.s, Potter & 
Co,. 30 NW2d 607, 151 Neb. 9. 
N.Y—-Biegel v. Ceniral Hanover 
Bank A- Trust Co, 42 N.Y.S.2d 657, 
266 App 1 'IV 586. 

NC—^SineJair v Travis, 57 S.E 2d 
394, 231 NO 345. 

l*n—.Styer v Hess, Com.Pl., 69 
MontgOo. 41. 

It I.—PieKering v. Higgins, 30 A.2d 
810. 69 R I. 22. 

SD—Strain v. Chamberlain Auto & 
Supply Co, 274 N.W. 661, 65 S D. 
427- 

(2) By power or letter of attorney. 
—In re Miller’s E.stale, 19 PADlst. 
& Co. 141. 

(3) Agreement of oil company, 
whu-h was desirous of obtaining min¬ 
eral lease on mortgaged land and 
which in consideration for such lease 
paid off mortgages, taxes and other 
claims against the land, that all sums 
arising from the land should he paid 
to oil company to be credited in ex¬ 
tinguishment of the mortgage.— 
Morse v. Texas Co., D.C.La, 117 P. 
Supp. 634. 

(4) Deed conveying realty in fee 
simple to wife and two sons a.s long 
as she remained grantor’s wife or 
widow, otherwise property to revert 
to sons to be used as their home, sub- 
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Ject to the further condition that th® 
property could not he .sold during the 
minority of the youngest son unless 
deed made pur.siiant to such sale was 
.signed by the grantor, gave wife and 
two son.s of grantor feo-simplc title 
to property deseriVied as tenants in 
common, except that wife’s Interest 
was only for such period os hIio re¬ 
mained the wife or widow of the 
grantor with remainder to the sons, 
and it did not create an implied 
trust in favor of the grantor.—Moore 
V. Moore, 4 S.E.2d IS, 188 Ga 303. 

(6) Direction that trustee, on set¬ 
tlor’s death, set aside so much of 
the remaining principal os the trus¬ 
tee deemed sufficient to produce th® 
income payable to the beneficiary was 
held not to create a new trust.—^In 
re Bougler’s Estate, 36 N.Y.S.2d 117, 
264 App.Div, 925. 

93. Mo.—Stevens v. Fitzpatrick, 118 

S W. 51, 218 Mo. 708. 

Joint tenants 

Issuance of mortgage certificate In 
name.s of deciedent and educational 
corporation "os joint tenants,’’ under 
agreement wherein decedent reserved 
right to receive interest and to re¬ 
voke gift, created tru,st for donee.—■ 
Amorieun Bible Sue. v. Mortgage 
Guarantee Co. 17 P.2d 106, 217 Cal. 9. 
Consideration 

(1) A contract to declare a trust, 
where It is founded on a valuable 
con.sidcratlon, may I'e ooiusidered os 
equivalent to an actual diadiiration. 
Conn—Uayhol Co v. Holland, 148 A. 

.358. no Conn. DlC. 

N.J.—Austin v. Young, 106 A. 395. 

90 N J.Eq. 47. 

(2) However, a mere promi.se, 
without consideration, is insufficient. 
—Allen V. Hendrick, 206 I\ 733, 104 
Or. 203. 

(3) An undertaking which is not 
binding as a contract becau.se of lack 
of < on.sid(*ration will not bo tortured 
into a dc-elaratlon of tru.st.—^Volk- 
wein V. Volkvvein, 22 A.2d 81, 146 Pa 
S uper. 265. 

Fermlgslon to occupy premlBes 

An agreement whereby owner 
agreed to permit son-in-law and his 
family to occupy premises as long 
as they would live thereon, without 
reserving any annual rental to own¬ 
er, was insufficient to create a trust 
estate in son-in-law.—Barbee v. 
Lamb, 84 S,E.2d 66, 226 N.C. 211. 

94. U.S.—Jackman v. Equitable Life 

Assur. Soc. of U. S., C.C.A.Pa, 145 

F.2d 945—'Bingen v. First Trust 

Co. of St Paul, C.C.A.Minn., 103 

F.2d 260—U. S. Fidelity & Guaron- 
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embody all the essential elements of a trust.®® It 
must express the intention to create a trust, as dis¬ 
cussed infra §§ 43-44, and state with certainty the 
terms,®® subject,®7 persons,®® and object®® of the 
trust; and it has been stated that the trustee must 
be authorized and directed to perform certain duties 
and assume certain obligations.^ A trust is not 
created unless the settlor imposes enforceable duties 
on the transfcree.2 A trust, whether of real or 
personal property, is created as to the trustor and 
beneficiary, liy any words or acts of the trustor, in¬ 
dicating with reasonable certainty an intention on 
the part of the trustor to create a trust and the sub¬ 
ject, purpose, and beneficiary of the trust.® 


It has been held that the declaration of trust must 
have been made by the person owning the prop¬ 
erty,* although there is other authority holding that 
a trust of real estate may be created by a writing 
of the grantor or may be declared in writing by 
the grantee.® A written declaration of trust need 
not be addressed to anyone.® It has been held that 
an instrument cannot constitute a trust declaration 
where no trust res is in existence at the time of its 
execution or adoption.'^ The omission to fix the 
compensation of the trustee by the trust instrument 
docs not invalidate the trust.® 

Purpose of trust. It has been stated that the 
declaration must set forth the purposes of the 


ty Co. V. Salmon, C.C.ADel., 81 P. 
2d 420. 

Fla.^—Linps v. Darden, 5 Fla. 61. 
N.H.—State v. Federal Square Corp., 
3 A.2d 109, 89 NH 638. 

Pa.—'Pugh V. Gaines. 41 A 2d 287. 
1B6 Pa,Super. CIS—In re Rodgers* 
Extate. 80 Pa.Diat. & Co. 631. 2 
Fiduciary 640, affirmed 97 A.2d 789, 
374 Ptt. 246. 

98 . Minn.—Farmers State Dank of 
Poaaton v. Sig Ellingson & Co, 16 
NW.2d 319, 218 Minn. 411. 

Mo—Northrlp v. Burge, 164 S.W. 684, 
226 Mo. 641. 

Pa—Provident Trust Co of Philadel¬ 
phia V. Dukens Steel Co., '68 A 2d 
23, 359 Pa, 1—Grlbbel v. Orlhhel, 
17 A 2d 892, 341 Pa. 11—Brubaker 
V. Dauver, 186 A 848, 322 Pa. 461 
—Bair V. Snyder County State 
Bank, 171 A. 274. 314 I*n. 85— 
I’opilock V Plernikoskl, DC A 2d 
326, 161 Pa.Super 687—Tn re Kel¬ 
so’s Estate, Orph, 34 Del Co 148 
3«egal xequlreuents of voluntary 
declaration of trust arc the same us 
those of gift Inter vivos.—Zimmer¬ 
man V. Nauhausor, 183 A. 820, 119 
N.J.Eq. 424. 

96. U.S—Bingen v. First Trust Co 
of St. Paul, C.C.AMinn, 103 F 2d 
260. 

Cal.—^Nicholas v. Nicholas, 242 P 2U 
679, 110 Cal.App.2d 349. 

Pa—Oribbel v. Cnbbel. 17 A.2a 802, 
341 Pa 11—In re Rodger.*?’ Estate, 
80 Pa.Plst. & Co, 531, 2 Pidueiary 
640. affirmed 97 A.2d 789, 374 Pa, 
246. 

Tex—Ray v. Fowler. Clv.App, 144 
S.W.2d 66.5, error dismi.ssed. Judg¬ 
ment correct. 

G.J. p 264 note 89. 

97. U.S—Jackman v. Equitable Life 
Assur. Soc ol IT. S., C.C.A Pa., 146 
P.2d 94.5—Helfnch’s Estate v. C. I. 
R.. C.CA.7, M3 F.2d 43—Bingen 
v. First Trust Co. of St Paul. C C 
A.Minn , 103 F.2d 260—^U. S Fidel¬ 
ity & Guaranty Co. v, Salmon, C.C 
A.Del., 81 F.2d 420. 


Ill.—Albert v. Albert, 80 N.E 2d 69, 
'3.74 Ill.App. 440. 

Mo—Northrlp v. Burge, 164 S.W. 684, 
22.5 Mo 641. 

Pa—^Oribbel v. Gribbel, 17 A 2d 892, 
341 Pa 11—Pugh v. Gaines, 41 A 2d 
287, 166 Pa Super. 61.7—^In re Rodg¬ 
ers' E.^tate. 80 Pa.Dlst & Co 1531. 

2 Fiduciary 640, affirmed 97 A.2d 
789. 371 Pa 246 

Tex—Corpus Juris cited In Golob v. 
Stone. OivApp, 262 SW.2d 536. 
638—Corpus Juris cited la Brown 
V. Donald. CIv.App., 216 S.W.2d 
679, 683 

65 C.J. p 264 note 90. 

98. Tex.—-Golob x. Stone, Civ.App,, 
262 SW.2d 636. 

Beaeflciary 

A trust is not created, notwitli- 
standing the intention so to do. whert> 
there is a failure to disclose the ben¬ 
eficiary thereof. 

Cal —In re Gaines’ Estate, 100 P 2d 

3 0,5.5. 15 Cal 2d 2.55. 

Tex—Ray v. Fowler. Civ.App., 3 44 
S.W 2d 665. error dismissed, judg¬ 
ment correct. 

99. US—Jackman v. Equitable I.iife 
Asbur. Soc. of U. S.. CC.APa, 145 
F 2d 945—In re Hellrieh’s Estate 

V. C. I, R., C.C A 7. 14.7 F.2d 43— 
Bingen V. First Tru.st Co. of St 
I’aul, OC A.Minn., 103 P.2d 260— 
U, S Fidelity & Guaranty Co v. 
Salmon. CC.ADel., 81 F 2d 420. 

Mo—Norlhrip v. Burge. 164 S W. 584. 
22'5 Mo. 641. 

Pa—Pugh V. Gaines, 41 A.2d 287, 166 
Ptt Super, 613—^In re Rodgers* Es¬ 
tate, 80 Pa.Difit. & Co. 631, 2 IGdu- 
ciary 510. affirmed 97 A.2d 789, 374 
Pa. 246. 

1. N,T.—In re Palumbo’.s Estate, 126 
N.Y.S 2d 88G. 204 Mi.««c. 8D2. re¬ 
versed on other grounds 132 N.Y 
S.2d 386, 284 App.Div. 834. 

3. Iowa.—^Hodgson v. Dorsey, 298 N 

W. 895, 230 Iowa 730, 137 A.L R 
456. 


Mich—Townsend v. Gordon, 14 N.W. 
2d 67. 308 Mich. 438, 151 A.L.R. 
1432. 

Or—Hall v. Dolph, 198 P.2d 272, 184 
Or. 319. 

Pa.—'Provident Trust Co. of Phila¬ 
delphia V. Lukens Steel Co., 58 A 
2d 2.1. 359 Pa 1— Gnbbel v. Grlb¬ 
bel, 17 A 2d 892, 341 Pa 11—Bru¬ 
baker V. I,auver, 3 85 A. 848, 222 
P.a. 461—Popilock v Plernlkoski, 
66 A 2d 326, IGl Pa Super 587. 
ISnforoAable obligation held not Inu 
posed 

Iowa—Ponzelino v. Ponzelino, 26 N. 

W.2d 330, 218 Iowa 201. 

Blscretion 

“Wherever a clear discretion or 
choice to act or not to act is given, 
wherever the prior dU'POBitions of 
lb(‘ property import absolute uneon- 
trollablo owner,ship, wherever the 
tru'^liM's have an option to withdraw 
funds from the puipo.scs of the.trust 
and npjilv thtuu in their discretion, 
the court cannot execute a trust.” 
Ill—Booth V Krug. 14 N E 2d 64i5, 
647. 3(i8 Ill. 487, 117 A L.R 1193. 
Tex.—-Rich V, Witherspoon, CivApp., 
208 S W 2d 674, 676. 

3. Cal—^Ephraim v. Metropolitan 
Trust Co. of Cal . 172 P.2d 501, 28 
Cal.3d 824—Weiner v. Mulluney, 
141) P 3d 704, .59 Cal App.3d 630— 
Shaw v. Johnson, 69 P.2d 876, 15 
Cal Apip 2d 599. 

4. Mich—Lcrche v. Kishpaugh, 147 
N W. 499. 180 Mich. 617 

Nere.ssity of title or interest In set¬ 
tlor see supra § 23. 

B. Mass.—Cohen v. Newton Sav 
Bank, 07 N E 3d 748. 320 Muss. 
90, 168 AL.K 3131. 

Wash.'—Porter v. Laue, 267 P.2d 1064. 

e. Ma«ts—Cohen v. Newton Sav. 
Bank, 67 NE.2d 748, 320 Mass. 90, 
168 A.L.R. 1321 

7. Ill.—In re Wheeler’s Estate, 1 N. 
E. 425, 284 Ill App 132. 

8. Cal—Shaw v. Johnson, 59 P.2d 
876, 15 Cal.App 2d 599. 
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trust.9 There is, however, no requirement that the 
settlor set forth his purpose in detail or explain why 
he used a trust as the vehicle of his transfer instead 
of some other modc.'^o No purpose need he ex¬ 
pressly stated where it is otherwise clear what was 
intended;''^ and where statutory provisions allow 
trusts for certain specified jmrposes only, as dis¬ 
cussed supra § 25, the precise words of the statute 
need not be used to express itd^ The fact that tlu 
settlor may have created the trust for reasons other 
than those disclosed by the trust instninient dries 
not in itself invalidate an otherwise valid gift in 

trust. 13 

Creator as trustee. Where the creator of the trust 
selects himself trustee, a mere declaration to that 
effect is sufficient It has been held, however, 
that in order for one to constitute himself a trustee 
of his own property, there should be some words of 


TRUSTS § 42 

a conveyance, some expression of an intention to 
become trustec.i^ 

Penalty provision. The failure of a trust instru¬ 
ment to contain a penalty provision for a breach or 
forfuture of the trust by the trustees will not 
invalidate the trust instniment.l® 

Pioz'ision for tcfmination. An express provision 
for the termination of the trust is not required.!"^ 

b. Spendthrift Trusts 

In order that a spendthrift trust may be created, the 
declaration of trust must manifest a clear and undoubted 
intention by the creator or settlor to create such a trust. 

In order that a spendthrift trust may be created, 
the declaration must manifest a clear and undoubted 
intention by the creator or settlor to create such a 
triist.'^ The intention must appear in the instru- 


9. Mia®! —^Entefl v. Estea, 27 So.2d 
854, 200 Mi.<5s 541. 

N,J—EafjlGs Buildlnpr & Loan 

V Pidurla, 37 2d 116, 135 NJ 
Kq 7. affirmed 40 A 2d 627. 136 N.J 
Eq. 117 

Tex—Oolob V. Stone, Clv.App., 262 S- 
W2d 53C. 

Passive trust 

A dfflaration that declarant holds 
certain property in trust or aa trus¬ 
tee for another is complete and spe- 
cillc declaration of inactive or pas¬ 
sive trust—Eairles Building & Loan 
As.^'n V. Fiduciti, 37 A.2d il6, 13’5 
N..T.Eq. 7, nfllrmed 40 A.2d 627, 136 
N.lEq 117. 

Bssontlol to oreatloB | 

A "trust” 1.S not created, notwith- j 
standing intention to create trust, | 
where there Is failure to di.^iclose 
purpose of trust—In re Gaines’ Es-] 
tate. 100 P.2d 1066, 15 Cal.2d 265. 

10. US.—^In re Ilelfrieh’a Estate v 
C. I. R. CCA.7. 143 F.2d 43. 

Object as not meaning' purpose 
The word "object” in the rule re¬ 
quiring the deeJaration of trust to 
set forth a eert.ain ascertained ob¬ 
ject i.s .synonymous in mo.st ca.sc.s 
With “benertclary” and does not mean 
purj)o.se—In re Hclfnch’s Estate v. 
C. I R, suprxu 

11. Cal —Ln Fleur v. M. A. Burn.s 
Lumber Co., 205 P. 3 02, 188 Cal 321 

19. N.Y.—Morse v. Morse. 86 N.T 
63. 

65 C.J. p 2G5 note 96. 

13. U.S.—Adarn.s v, Ilagerott, C.C.A. 
N.D., 34 P.2d 899. 

14. Iowa.— Corpus Juris cited in 

Wagner v. Wagner, 45 N W.2d 608, 
512, 242 Iowa 480. 

Tenn.—Ueaklns v, Webb, 84 S.W.2d 
367, 19 Tenn.App. 182. 


Wls—WV.se V Puchner, 61 N.W.2d 
38. 260 Wis 36'6 
6,5 P J p 264 note 86 
ftettlor constituting hmi.self trustee 
generally see infra 6 50 
Trust of personal property 
I>el —Rodley v. .lonop, 32 A.2d 430, 
27 Del Ch. 273. 

15. Mo—State ex rel Union Nat 
Bank of Springfield v. Bl.air, 166 
S VV 2d 1085. 350 Mo {,22 

Tenn —IHakuis v. Webb. 84 S.W.2d 
3C7. 19 Tenn.App. 182, 

16. Kan—v. Mcrormick, 228 
P 2d 727, 170 Kan 741 

17. Wis —VVy^^e v Pm-hner, 61 N.'W 
2d 38, 260 Wh.s 365 

Duration and liTmiimtion of express 
1tu.sts generally see infra g§ 92- 
97. 

18. Tolo—^Tn re Nicholson’s E.state, 
93 r2d 880. 101 Polo. 561. 

Ill,—Moliler V. We.snor, 47 NIC 2d 
64. 382 III. 22.5. 

Pa—Tra.sk v Shaffer, 14 A.2d 211. 
140 I‘a. Super. 605. 

Tex—Long V. J.ong, Civ.App., 2.52 
S tV.2d 225, error ref us, d no re¬ 
vel si ble trror. 

65 C,.T p 232 note 83 
Presumption agaiiv-t creation of 
.spendthrift trust see infra g G'5 
Matters required to be shown 

The "fipendtlirift trust” doctrine 
will not be extended to apply where 
the instrument creating tho property 
right fails to create a trust In un- 
rnistakalile terms and fails to provide 
for a trustee.—Sternberger v. Glenn, 
137 SW2d 269, 175 Tcnn. 644. 

Power to use principal 

Discretionary power of tru,stce to 
use part or all of principal of tru.st 
property for care, health, or comfort 
of benefleianes was held not to pre¬ 
clude characterization of spendthrift 
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tru.st—^Adnir v. Sharp, 197 N.E. 399, 
4 9 Ohio App 607. 

Sight to occupy premises 

Fact that deed creating trust for 
trustor’s son authorized trustee to 
permit Son to occupy premises as a 
homo for himself upon condition that 
son pay tru.stoe sum.s required to ef¬ 
fect rrc.ser\'ntion of trust e.sl.ate did 
not defeat trustor’s intention to cre¬ 
ate spendthrift trust, since deed did 
not invest son with absolute right of 
possession—Gonfemann v. Dyer, Mo. 
App , 140 S.W.2d 76. 

Spendthrift trust held created 
ID In RiMiernl. 

U .‘4—Mellon v Driscoll, C C.A.Po., 
117 F 2d 4 77, certiorari de*nied 61 
RGt 1100, 313 U.S. 679, 86 L.Ed. 
1636 

Ill—Coni inentnl Illinois Nat. Bank 
A- Tru.st Go of Ghicngo v Kelley, 8 
NE 2(1 290 III App. .'J61. 

Iowa - -In re Tone’.s JO.state.s, .ig N.W. 
2d 4 01, 240 Iowa 1315—llcemor v. 
('iifilliiH, 276 N W. 61), 221 Iowa 411. 
Mo—fjenlcni.inn v. Dyer, Ajip, 140 
S W.2,1 7r. 

Ohio—Adair v. Sharp, 197 N.E. 399. 
49 Ohio App. 507 

Pa—Hiversido Trust Co. y. Twitoh- 
oll, 20 A.2d 768. 342 I>tt. 668. 

SC—.Mbergolti v. Summers, 26 S.B. 

2d 395, 203 S U. 137. 

Va—Aldcrnmn v. Virginia Trust Co., 
25 S E 2a 333. 181 Va 497. 

(2) With respect to both princi- 
p.al and income—^2ou<k v. Zouck, 104 
A.2(l 573, 105 A.2d 214, 204 Md, 286, 
Spendthrift truat held not created 
Colo—^Newell y. Tubbs, 84 P.2d 820, 
103 Colo. 224. 

Iowa—Standard Chemical Co, v. 

Weed, 285 N.W. 175, 226 Iowa 882. 
Mich.—In re Ford’s Estate, 49 N.W. 

2d 164, 331 Mich. 220 
Pa.—In re Keeler's E.state, 3 A.2d 
413, 334 Pa. 225, 121 A L.R. 130L 



89 C.J.S, 


§ 42 TRUSTS 


ment creating the trust Gear and unequivocal, 
or specific, language declaring the trust a spend¬ 
thrift trust is required,20 or, in the absence thereof, 
the language of the entire instrument must raise a 
clear inference of an intent to create such a trust 
and l)e susceptible of no other reasonable conclu¬ 
sion .21 

Express language, however, is not necessary to 
create such a trust nor is any set phraseology or 
technical or particular form of words’require(1.23 
The declaration need not denominate the beneficiary 
a .spendthrift,24 give reasems for creating the 
tru.st,25 contain all restrictions and qualifications 
incident to such a trust,2f' express specific restraints 
on alienation and anticipation,27 or expressly de¬ 
clare that the interest of the cestui que trust shall 


be beyond the reach of creditors.®® It is sufficient 
if the intention is reasonably plain on a considera¬ 
tion of the instrument as a whole.29 

It has been held usual in spendthrift trusts to find 
a provision against alienation of the trust fund by 
the voluntary act of the beneficiary, or in invitum 
by his creditors 30 Also, it has been held that a 
spendthrift trust is created where there is an express 
provision forbidding anticipatory alienation and at¬ 
tachment by creditors but there is other au- 
thcjrily which holds that the mere incorporation of 
words of restriction of the power of alienation in an 
instrument transferring an estate for life does not 
operate to create a spendthrift triist.32 

The court cannot rewrite an invalid instrument 
so as to create a valid spendthrift trust.®® There 


Tetin—SternhpFRer v. Glenn. 137 S 
W2a 2C9. 175 Tenn. 644—Robert¬ 
son V. lirown, 13 Tf'nn.App. 211. 
Utah—(’ronriuist v. Utah State Apr 
CollOKo, 201 I'.2d 280, 114 Utah 426 
18. Tex.—Uong v. Ijonp, (’iv App. 
262 S.W 2tl 235, error refused no 
reversible error. 

Outside oircumstaiLces 

The intention must appear on the 
face of the trust instrument, and It 
cannot be found outsirlo it, ns bv (he 
clreiuiistance that the lu-nelb iarv was 
a spendthrift and insolvent at the 
time the Instrument was executed — 
Standard Chemical Co v Weed, 28.6 
N W. 176. 22(, Iowa 882. 

80. Colo,-— Corpus Juris cited In In 
re Nu'hol.son’s Estate, 93 SSO, 

8H4, 104 Colo 501— -Corpus Juris 
cited lu Newell v. Tubbs, 81 1’2d 
820, 821, 103 Colo. 221 
Tex—I.onp v. Eonp, Civ App., 252 
S W 2d 236, error refused no re¬ 
versible <'rror 
66 C.l p 2(;'. note 0 lb] 

SI. Tex —Long V Uong:, supra. 

Utiifi—(’ronuniHt v Utah State Arj 
C ol]eKo, 201 r 2(1 281). 114 Utah 4 :m, 

8S. Ohio.—Adair v. Sharp, 197 N E 
399. 49 Ohio App. 607. 

O-eneral context 

The .settlor's Intention to cii’ite a 
.spendthrift trust ma> be Jiileired 
from the Keneral context of tM«' in- 
strumont—Tn re Watts, 1G2 I‘.2d 82, 
ICO Kan 377. 

23. Cal,—In re De Lano’s Estate, Ibl 
P.2d G72. 62 Cal App.2d 808 
Minn—In re Moulton’s E.state, 40 
N.W.2d GC7, 233 Minn. 6C7. 24 A.L 
R 2d 1092 

S.C —Albi'i'Kottl V. Summers, 26 S 
E.2d 395, 203 S.C. 137. 

Tex.—Ijong: V I.ong, Civ App., 252 S 
W.2d 235, error refused no reversi¬ 
ble error, 

Utah—Cronquist v. lUah State Afxr 
College, 201 P.2d 280, 114 Utah 42C. 


84. Ill —Mohlcr v. Wesner. 47 N.B. 
2d 64, 3S? Til 22'5. 

Ohio—Corpus Juris quoted in Adair 

V Sharp. 197 N.E. 399, 402, 49 Ohio 
App .')07. 

Utah.—Cronquist v. Utah Slate Agr 

College, 201 P.2d 280, 114 Utah 

426. 

65 C.J. p 266 note 2. 

85. Ill—Mohler V. Wesner, 47 NE. 
2d 04, 382 111. 226. 

Ohio.—Corpus Juris quoted in Adair 
V. Shaip, 197 NE 399, 402, 49 
Ohio App. 607. 

Te\—I.ong EonsT, ClV.App , 262 S 
W 2d 23ri, error refused no roveisi- 
ble error 

W.Va—Uolfman v Uoltzhoover, 76 S 
E. 968, 71 W.Va. 73. 

26. Cal—^In re De Eano's Estate, 
11.6 ]»2d 672. f.2 Cal App 3d 80,8 
111—M(»hlcr V, AVesnei, 47 N.E 2d 
Gl. 382 111. 225. 

Ohio —Corpus Juris quoted in Adair 

V Sh.irp, 197 N.E. 399. 402. 49 Ohio 
App. 607. 

W Va—^llullmnn v. Beltzhoover, 76 S. 

E 9G8, 71 W.Va. 72. | 

Customary provisions 

Some of the provi.sions ordinarily j 
I found in a apendthiift tru.st are a 
.slruilv limitid income payalde only 
at icrtuiii tiine.s and not .suhlect to 
ciaiins of cn'ditor.s—AVelch v Welch, 
290 N W 758. 235 Whs 282, modified 
on other grounds 293 N.W. 160, 235 
AVis 282 

37. Utah —Cronquist v. Utah State 
Agr. College, 201 l'.2d 280, 114 Utali 
42G. 

28. OIiio —Corpus Juris quoted In 

Adair v Shaip. 197 N.E 399, 402, 

4 9 Ohio A'Pp 507. 

65 <1 J. p 265 note 5. 

Inalienability 

An intent to restrain alienation 
may be iiifi'rrcd from inter vivos 
trust instrument when read as a 
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whole.—In re Moulton's Estate, 46 
NW.2d 667, 233 Minn. 667, 24 AD.R. 
2d 1092. 

29. Cal,—In re De Lano’s E.state, 146 
r.2d 672, 62 ralApp2d 808. 

Colo — Corpus Juris cited in In re 
Nicholson’s E.state, 93 P 3d 880, 
884. 104 Colo 661— Corpus Juris 
cited lu Newell v. Tubbs, 84 r.2d 
820, 103 Colo 221 

Minn—^In re Moulton’s Estate, 46 N. 
W2d GG7, 233 Minn. 667, 24 A.L.R. 
2d 1092 

Ohio— Corpus Juris quoted In Adair 
v. Sharp, 197 NE. '399, 402, 49 Ohio 
App 607. 

SC—Corpus Juris cited in Albcrgotti 
V Summers, 2G S.E.2d 395, 399, 203 
SC. 137. 

Utah—Cronquist v. Utah State Agr. 

College. 201 P 2d 280, 114 Utah 426. 
65 C J p 366 note C. 

”Tiio inlent to create a spendthrift 
trust us not to be set aside merely bc- 
(ause it IB not clearly expre.sscd by 
the scrivener.”—Riverside Trust Co. 
V. Tvvitchell, 20 A.2d 768, 770, 312 
Pa. 558. 

All grantor’s words must be con¬ 
sidered in the search for his inten¬ 
tion, and they are to he given their 
! natural effect, if this can bo done 
without violating any rule of law — 
RiveiaiUe Trust Co. v. Twitehell, su¬ 
pra. 

30. Ill,—Mohlor v. Wesner, 47 N E. 
2d C4, 382 Ill. 225. 

31« Pa.—Riverside Trust Co. v. 

Twitchell. 20 A,2d 7G8. 342 Pa. 658 
—In re Keeler's Estate, 3 .A 2d 413, 
334 Pa. 225, 121 A LR 13(»]--In re 
Insull’s Estate, Orph., 67 MoritgCo. 
18'G. 

38. Tenn.—Sternberger v Glenn, 137 
SW.2d 269, 176 Tenn. 644. 

33. U.S.—West Tennessee Co. v. 

Townes. D.C.Mlsa., 52 F.2d 764. 

65 C.J. p 265 note 7. 
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must be a substantial compliance with statutory 
provisions with respect to the creation of spend¬ 
thrift trusts.34 Under some statutes a spendthrift 
trust must be declared by will or deed,36 which, as 
appears supra § 41, must be duly recorded. 

Active trust. The intention to create an active 
trust must appear from the trust instrument;3<* and, 
although it is not necessary that the trust instru¬ 
ment expressly convey legal title to a trustee, if the 
intention to create an active trust appears from the 
instrument, such intention must be as clearly mani¬ 
fested as if express terms had been employ 

§ 43. Expression of Intention 
a. In general 


b. Necessity for particular formality or 
technical language 

a. In General 

The declaration of trust must clearly manifest an 
Intention to create a trust in order that an express or 
voluntary trust may be created. 

In general, in order to create an express or 
voluntary trust the declaration of trust must mani¬ 
fest an intention so to do by the settlor or transferor 
of the property.38 The intention, in the absence 
of a statute providing otherwise, may properly be 
manifested by written or spoken words or by con- 
duct33 considered in some instances in connec- 


34. N-C—Ciray v. Unwklns. 45 S.E. 

133 N.C. 1. 

35. Tonn — State cx rel v. Nashville 
Trust Co., 190 SWIM 7S.'>, 28 Tenn 
App 38'8—Rose v Third Nat 'Hank. 
18.3 K W 2d 1, 27 Tcnn App. 653 

36. Tox.—Liopp V Civ Api», 

252 S W 2d 235, erim icfuhod no 
rovprsihlo error. | 

Hsfiuiti merit th.Tt spendthrift trust 
he artive trust soi' .sui'iM 22. 

37. Tex —EonK v. T^onp, ‘«ur'rn j 

38. S—Quinn v. Ccntr.d Co, CC 
A Oul , 101 F.2d 4.';0—Nlliott v. dor- 
don, CCA Kan., 70 J'"-M 0— 

Nat TJank of niooirun^dalo v. Man- 
ufnclurc'r.'s Trust Co., 1>.CN J., 2 F 
H I) ina 

Arl; - Krn Keriter#; v. Hoff, 14 3 S.AV 
2d 5C0, 201 Ark. 63. 

Cal — Hell V. Haylv Hros of C.iliioi-' 
nia, 127 P.2d 6G2, 53 C/iIArip2.1| 
140 

Fla—Columhia Hank ffr Coopera¬ 
tives V Okeelanla Sunar Co-op., 52 
So 2d 670—^Wehsler v. Si. Peteih- 
huTij Federal Sav Loan Ass'n. 
20 So.2d 400, 155 Fla 412—Flana¬ 
gan V Ilerrctt, 178 So 147, 130 
Fla 531. 

Ill—Schaack v. Reiter, 23 N.E.2d 
714. 372 Ill. 328. 

Kv—FraLzior v. Hudson, 1.*I0 S W 2d 
809. 279 Ky. 334, 123 A.L II 1331 

Md—National Union Mortp. (’orpo- 
ratjon v. Potomac Consol. l>»'hon- 
ture Corp., 16 A.2d 866, 178 Md 
658—Doty V. Ghinger, 171 A. 40, 
166 Md. 426. 

Mich—Harmon v. Harmon, 6 N.W. 
2d 762, 303 Mich 513. 

Minn—Jordan v. Jordan, 259 N.W 
3Si;, 193 Minn. 428. 

Mo—^Warvrick v. Do Mayo, 213 S.W. 
2d 392, 358 Mo. 130—Gwin v, Gwin, 
219 S.W.2d 282. 240 Mo App. 782— 
In re Geel's Estate, App., 143 S.W. 
2d 327. 

Neb.—Dahlke v. Dahlke, 61 N.W.2d 
266, 165 Neb. 169— Hobbs v. Board 
of Education of Northern Baptist 


Convention. 25,3 N.W. 627, 126 Neb. 
416. 

N .1.—Cohen v. Cohen, 20 A.2(l 594, 
126 NjLaw 605—Bendix v Hud- 
Hon County Nat. Bank, 69 A 2d 2.'.‘{, 
142 N.J.Ea. 487 

N y.—Jn re Bahhape'.*? E.“«tate. lOG 
NTS 2d 332. 201 Mmi' 750—In re 
Cu^.hlnan’^^ Ks(.-ilc, 82 N Y S 2d 711 
—In re Ayre.s’ Will, 76 N Y S 2d 
897. 

Ohio—^Norris V Norri*:. App, 57 N F. 
2d 254, appeal disnie-sial ,53 NF 
2d 617. 142 Olm. St f):M 

Okl - -(’hild<T.<? v. Ilree.se, 2JS P 2d 565. 
202 Okl 377. 

Or — Winters v Winters, 109 P.2(l 
857. 16.7 Or. GR9. 

Pa—In re Evans’ Estate, 93 A I'd 
Gx;{. 372 Pa 2cS4—(Ir.iv v Leih. rt, 
fy.i A 2d 132, 357 J’a. 130~-Gribl.el v 
Cnhhel. 17 A 2d 892. 311 Pa 11— 
Brubaker v Lanver, 185 A 818. 322 
Pa. 461—Thornton v. Koeh, 176 A 
.3, 317 400—In re VVrilla<e\s 

Eslnte, 174 A. 397, 316 Pa. 118— 
In re Gillen’s Will, 41 A 2a 412. 
1.76 I\i..Super. 650—^Volkweln v. 
Volkvvein, 22 A.2d 81, 146 I’a Super. 
265—In re Miller’s E.stnlo, 1!) Pa 
Dist. A' Co 141—Crossnn V. Gallo¬ 
way, Com.Pk, 6 Chest Co 229—In 
re Kelso’s Estate, Orph, 34 Del Co 
148—In re Williams’ E.state, Com 
PI , 45 LaekJur. 170, 12 Som.Lcg.J 
101 

S.D—^Zadel v, Johnston, 41 N.W.2d 
227, 73 S.D 216—^Bedell v. Steele, 
28 N.W.2d 360. 71 S D B09—John¬ 
son V. Graff, 23 N.W.2d 166, 71 S D 
231. 

Tenn —^Derrick v. Lumpkins, 95 S W. 
2d 939, 20 Tenn.App. 77—Deakins 
V Webb, 84 S.W.2d 367. 19 Tenn 
App 182. 

Tex —^Mills V Gray, 210 S.W 2d 986, 
147 Tex. 33. 

Utah.—^Hansen v. Hansen, 171 P.2d 
392, 110 Utah 222. 

Vt.—.Smith V. De.shaw, 78 A,2d 479, 
116 Vt. 441—^Warner v. Builmg- 
ton Federal Sav. & Loan Ass'n, 49 
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A.2d 93, 114 Vt. 463, 168 A L.R. 
12f.'5. 

Wash.--Colman v. Colman, 171 P.2d 
691, 25 Wa.sh 2d 606 
65 C J. J) 21.S note 20 
Intention of owner oonstitutlng him¬ 
self a lru.“!lee see infra jl 60 
Manifestation of intention to ere.*ito 
tru.st is the C'\((rrial expression of 
siah intention as distnimii.shed from 
an undiselosod inleiilion- O’Connor 
V' Burns. Potter & Co„ 36 N,'W'.2d 
507, 151 Neb. 9. 

ConrtB look to the intent of the 
p-irties—I’i'ele v. LeTloy, 22 S E 2d 
2H, 222 N C 123 

It is enough that the creator of 
n trust uses lanuuaKe sullicient to 
.‘^h(uv lii.s intentjon—In re Schwed- 
ler’.s TriPt, 313 N y.S.2d 306. 
Knowledge of grantee 
Till! inleiitmn el grantor to create 
n trust, not revealed to grantee at 
tune of t'onveyaneo and of which 
grantee knows nothing, l.s not sulU- 
eient to ereate a trust.—Flanagan v. 
IlLi-rett, 178 So 147, 130 Fla. 531. 

Fact of delivery of declaration of 
trust to i.eneileiary alone doc.s not 
supply Iniuletiuney the declaration 
as a sullleient cU.''Clo.Murp of an Inten- 
lion to create a tru.st.—^Bodlcy v, 
.Jones, 32 A.2d 436, 27 Del.Ch. 273. 
Question of fact 

Whether or not parties manlfo.sted 
intention to create a trust is ordi¬ 
narily a question of fact.—Kuesell v. 
Meyers, 66 N.E 2d 604, 816 Mass. 
669. 

i 39. U.S.—Edgerton v, Johnson, C.A. 
Ilk, 178 F.2d IOC—Mahaffey v. Hcl- 
verlng, C,C.A.8, 140 F.2d 879. 

I Del—Wilmington Trust Co. v. Wil¬ 
mington Trust Co., 15 A.2d 153, 26 
Dei Ch. 121, aJnrmed 24 A.2d 309, 
26 Del.Ch. 397, 189 A.L.R. 1117 
Maas.—Povey v. Colonial Beacon Oil 
Co., 200 N.E. 891, 294 Mass. 86 
! Mo.—Platt V. Huegel, 32 S W 2d 606. 

32C Mo. 776—Gwin v. Gwm, 219 
1 S.W.2d 282, 240 Mo.App. 783. 
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tion with the end to be accomplished,^® and the 
intention may be g^athered from powers granted and 
duties imposed and from manifest purposes which 
cannot be accomplished except through a trust, 
or from the relationship of the parties and acts af¬ 
fecting the title to, and possession of, the trust prop¬ 


erty.'** 

The intention to create a trust must be sufficiently 
expressed,43 and the declaration of trust must show 
the intention with reasonable certainty.** It must 
be clear that a trust was iiitended.*^ It is necessary 


N.J.—Easles Buildinj? & Loan A.qs’n 
V. Fldvicia, 37 A 2d IIC, 13.'; N J.Eq 
7, aUlrmed 40 A.2d 627, 136 N.J.Eq 
117. 

Ohio.—In re Barnes’ Es-itato. Com PI.. 
108 N.E 2d 88, affirmed, App , 108 N. 
E,2d 101. 

Pa.—Gray v. Leibert, HS A 2d 132, 357 
Pa. 130—^BaJr v. Snyder County 
State Bank, 171 A. 274, 314 Pa. S'.". 
—Manziak v. Zulovlch, Com PI., 97 
PlttsbLeg.J. 55. 

Q-lft of personal property in trust 

U.S.—Elliott V, Gordon, C.C.A.lvan., 
70 F.2d 9. 

Del,—'Bodley v. Jones, 32 A,2d 436, 27 
Del.Ch. 273. 

Oral trust 

Where alleged oral trust In person¬ 
alty is relied on Intent will be gath¬ 
ered from parties' words and acts be¬ 
fore, at time of, and after, transac¬ 
tion.—Coon V. Stanley, 94 S.W,2d 96, 
230 Mo.App. 524. 

By words and clrctunstances 

Whether a trust exists is to be as¬ 
certained from the intention of the 
parties as manifested by the words 
used and the clrcum.stances of the 
particular case—^Herman v. Eding- 
ton, Mas.s., 118 N E,2d 865 
Words or acts 

A valid trust in personal property ' 
may be created, os to tru.slor and 
benefleiary, by any words or acts of 
trustor indicating with roa.sonablo 
certainty his Intention to create trust 
and subject, ipurj)ose and benctlclnry 
of trust.—Hardison v. Corbett, 130 
P.2d 226. 55 CaI.App.2d 310. 

40. Ma.ss,—Povey v. Colv>nial P.ettcon 
Oil Co.. 200 NE. 891, 294 Mass 
86 . 

41. Tex.—Cru.se v Ilcinliard, Civ 
App.. 208 S.W 2d '598, error refus¬ 
ed no reversible eirur 

42. Or.—Winters v W'inters, 109 I‘. 
2d 857, 165 Or. 659. 

43. U.S.—Jackman v EquitnliU* l^ife 
Assur Soc. of U S., C G A l*a., 115 
F 2d 94 5. 

Md.—Sands v. Church of A.scriision 
and Prince of Peace, 30 A 2'd 771, 
181 Md 536 

Mo.—In rc Gcel’s Estate, App., 143 
S.W.2d 327 

N.C.—Stephens v. Clark, 189 S.E. 191, 
211 N.C. 81. 

Pa.—Thorn ton v, Koch, 176 A. 3, 
317 Pa. 406. 

Tex.—Patrp'k v McGaha, Clv.App., 
164 S.W.2d 236. 

44. U.S.—Elliott V. Gordon, C.C.A. 
Kan., 70 F.2d 9—Bingen v. First 


Trust Co. of St. Paul, D.C.Minn, 
23 FSupp 958, reversed on other 
grounds, C.C.A., 103 F 2d 260. 

Del.—^Bodley V. Jone.s, 32 A.2d 436, 
27 Del Ch 273. 

Tnd —.S'lndlinger v Department of Fi¬ 
nn ntial Institutions of Indiana, 199 
NE. 715, 210 Ind. S3, 105 A.L R. 
501 

S.D—Zadel v. Johnston, 41 N.W.2d 
227, 73 S.D. 216. 

45. U ,S—King V. Rlehard.son, C.C. 
A N C., 136 F 2d 849, certiorari de¬ 
nied 64 S.Ct. 91, 320 U.S. 777, 88 
L.Ed. 4CG. 

Cal —In re Ralston's E.state, 37 P, 
2d 76, 1 Cal 2d 724, 96 ALR 953. 
Md.—Corpus Juris cited In Dougiier- 
ty v. Dougherty. 2 A.2d 433, 436, 
175 Md. 441. 

N.Y.—^In re Weir’s Will, 14 N.Y.S.2d 
656, 172 Misc 74 

Pa.—Provident Tnast Co, of Philadel¬ 
phia V. Luken.s Steel Co., 58 A.2d 
23, 359 I'a 1—Keller v, Keller, 41 
A 2d 547, 351 Pa. 461—^Gribbel v. * 
Gribbol, 17 A.2d 892, 341 I'a, 11—j 
1‘opilock V. Picrniko.ski, 56 A.2d I 
326, 161 Pa.Super 587—In re Rodg- 
er.s' Estate, 80 Pa.l>ist & Co. 531. 

2 Fiduciary 640, affirmed 97 A.2d 
789, 374 Pa. 246—^In re Kelso’s Es¬ 
tate, Orph., 34 Del.Co 148. 

Tenn.—Derrick v. Lunvpkin.s, 95 S.W. 

2d 939, 20 Tcnn.App. 77. 

Wash—Hoffman v. Tieton View Com¬ 
munity M. E. Church, 207 P.2d 699. 
33 Wasli 2d 716. 

65 C.J. p 206 note 16. 

Intent to create trust held sufficiently 
disclosed 
(1) th-nerally. 

ir.S—.J.'ukm.iii V Equitable Life As- 
I SUT Soi of u S. C.C A Pa, 145 
j F 2d 915—King v Richardson, CC 
I A.N C„ 136 F 2d 819, certiorari dc- 
I nied 64 S.Ct. 91, 320 PS. 777. 88 L 
Ed 466—Bingen v Fust Trust Co. 
t>r St Paul. GO A Minn, 103 F 2d 
2(U)—Heiden V. Creniin, C O A Iowa. 

66 F 2cl 913, 91 A.L R 247, certiorari 
denied 54 S Ct. 123. 290 U S. 687. 
78 L.Ed. 592, 

Cal.—\\'oiner v. Mullaney, 140 P.2d 
704, 59 Gal App 2cl 620 
Ill.—Golstein v. Hundley, 60 N.E 
2d 851, 390 Ill. 118—Merchants Nat 
Bank of Aurora v. Frazier, 67 N.E. 
2d 611, 329 Ill App. 191 
Ky—'Fannin’s Adm'r v. .Segraves, 198 
S W.2d 802. 303 Ky. 697. 

Mass.—Cohen v. Newton Sav. Bank, 

67 N.E 2ct 748, 320 Ma.ss. 90, 118 
A L.K. 1321, 

Mieh.—Union Guardian Trust Co v 
Nichols, 18 N.W 2d 383. 311 Mich 
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107—Reichert v. Guaranty Trust 
Co. of Detroit, 245 N.W, 785, 260 
Mieh. 504. 

Minn.—Jordan v, Jordan, 259 N.W. 
38C, 193 Minn. 428. 

Mo.—Stephen.son v, Stephenson, 171 
S.W.2d 665, .3.51 Mo. 8—Tootie-La- 
cy Nat. Bank v, Rolller, 111 .S.W. 
2d 12. .341 Mo 102 9—.St Louis 

Uniformed Firemen’s Credit Union 
V. Haley, App., 190 S W.2d 636 
Neb,—Wfialen v. Swircin, 4 N.W 2d 
737, 141 Neb 650—Crancer v Rel- 
chenbaeh, 266 N.W, 57, 130 Neb. 
645. 

N Y —Finn v Brown, 12 N.Y.S.2d 150, 
257 App Uiv. '51—Gillies v Gillies. 
268 NT.S, 199, 239 App.Div. 582 
—Falcone v. Palotta, 29 N.Y.S 2d 
918. affirmed 29 N.Y.S.2d 719, 262 
App.Div. 875, 

Pa—Converse v. Hawse, 190 A, 899. 
326 Pa 1—'Brubaker v. Lauver, 185 
A 848, 322 I’a. 401—Thornton v. 
Koch, 17c A 3, 317 I’a. 400—Lehigh 
University v. Hower, 46 A.2d 516, 
3 59 Pa.Super. 84. 

S.D—Bedell v. Steele. 28 N.W.2d 369, 
71 S D 609. 

Tex—Pottorff v. Stafford. Clv.App.. 
81 S W.2d 539, error refused, cer¬ 
tiorari denied 56 S Ct. 139, 296 U 
1 S. 619, 80 L Ed. 439. 
iWis—Wy.sc V. Puchner, 61 N.W.2d 
38, 260 Wis. 365 
G6 C J. p 266 note 16 [a]. 

(2) PlaintitTs’ tricnsfor of realty 
encuTuhered by trust deecl.s to defend¬ 
ant under agreement giving defend¬ 
ant irrevocable power to .sell, lease, 
or otherw’ise dispose thereof, and to 
u.se proceeds to pay the encumliranc- 
es. created a voluntary trust and 
made defendant a tru.stee and not a 
mere mortgagee in po.s.se.s.siun not¬ 
withstanding defendant’s letter con¬ 
stituting part of agreement .staled 
that defendant declined to enter into 
any trust agreenient—N<‘el v. Bar¬ 
nard, 150 I’.2d 3 77, 24 CaJ.2d 406, 

(3) Landowner’s agreement con¬ 
veying legal title to property to tru.s¬ 
tee or his successor for period of 
years, and imposing on trustta* and 
successor burden of leasing or rent¬ 
ing land and collecting rents there¬ 
from and making annual paj rnenls to 
grantors of pro rata share of net pro- 
ceed.s, created valid active trust.—■ 
Schmidt V. Schmidt, Tex Civ.App., 261 
S.W.2d 892. 

(4) A writing drawn by bank and 
entitled “declaration of trust,’’ nam¬ 
ing settlor and another as trustees 
for life to hold money dejiosited in 
bank checking account in trust for 
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that there be a definite,^* unequivocal,^^ explicit^* | declaration of trust, or circumstances which show 


their son. and reciting that no other 
agreement existed was sufficient to 
establish a, tru.st for the benefit of 
the named son, even though the in¬ 
strument failed to provide for the 
contingency of the benefleiary’s death 
prior to the death of the trustees. 
—'Albert v. Albert, 80 N.E 2d 69, 334 
Ill.App. 440. 

Intent to create tmat held not gnlll- 
ciently disclosed 

(1) Generally. 

U.S.—Cullen V. Chappell, C C.A.Conn., 
116 F 2d 1017. 

Ark—Krickerberg v. Hoff, 143 SW j 
2d 660, 201 Ark 63. 

Cal—Hardison v. Corbett, 130 r.2d 

226. 55 CaLApp.2d 310—Bishop’s 
School Upon Scripps Foundation v 
Wells, 65 P.2d 105, 19 Cal.AjKp 2d 
141. 

Conn—Town of Winchester v, Cox, 
26 A.2d 592. 120 Conn 106 
Del—Bodley v. Jones. 22 A 2d 438, 27 
Del Ch 273. 

Ill.—Schaack v. Reiter, 23 N E 2d 
714, 372 Ill. 328. 

lorwa.—Hodgson v. Dorsey, 298 N.W 
895. 230 Iowa 730. 137 ADR 4.56 
Ky—Frazier v. Hudson, 130 S W 2d 
809. 279 Ky. 33 1. 1 23 A li R. 13.31 
Mo,-—Coins V. Melton, 121 SW.2d 
821, 34 3 Mo, 413. 

Neh—O'Connor v. Burns, Potter & 
Co, 36 N.W.2d 507, 151 Neb 9. 

N,T.—Riegel v. Central Hanover 
Bank & Trust Co.. 42 NT,S.2d 657. 
266 AppPlv. 586—In re I.avtin’s 
Estate, 266 N.T.S. 705, 149 Misc 
60. 

Ohio—'Norrla v, Norris, Apl>, 57 N. 
E 2d 254, appeal di.smissed 53 NE 
2d 64 7. 142 Ohio St. 634. 

Pa—Thornton v. Koch, 176 A. 3, 317 
Pa. 400—^Volkwcin v. Volkwein, 22 
A.2d 81, 146 Pa.Super, 265—In re 
Zimmerman’s Estate, 77 PaDist 
& Co 90. 62 Lane L Rev. 315, Cr» 
York LegRee. 82. 

SP—Zndcl V. Johnston, 41 N.W 2d 

227, 73 S.D. 216. 

Term—Peakins v, Webb, 84 S.W 2d 
357, 19 Tenn.App. 182 
Vt.—Warner v, Burlington Federal 
Sav, & Loan Ass’n, 49 A.2d 93, 114 
Vt. 463. 3 68 A.L.R. 1265. 

65 C.J. p 266 note 16 [b]. 

(2) Conveyance, which on its face 
vested fee simple title in grantee, 
who thereafter executed a contract 
agreeing that if the grantor would 
deliver the deed to grantee he would 
by will devise the realty to a speci¬ 
fied person or persons—Oglc.sby v 
Springfield Marine Bank, 69 NE.2d 
269. 396 111. 37, 

(3) Instrument giving property of 
signer to his sister “without bond,” 
did not evidence intention that do¬ 
nee should receive the property a.-9 
trustee.—Estes v. Estes, '27 So.2d 
854, 200 Miss. 541. 


(4) Where owner placed mortgage 
participation certificates In unseal¬ 
ed envelopes, wrote names of certain 
individuals on envelopes, placed en¬ 
velopes In safe at his place of busi¬ 
ness, Instructed business associates 
to deliver envelopes to owner’s ex¬ 
ecutor on owner’s death, and u.sed 
interest on certificates until hla 
death.—In re Skuse’s Estate, 1 N.Y. 
S.2d 202, 165 Misc. 554. 

(5) Statement on envelope con¬ 

taining bonds placed in alleged don¬ 
or's safety depo.sit box, that bond.s 
belonged to alleged donee, and wore 
deposited for safe-keeping, was held 
Insufllcient to con.stitute enforce.-!- j 

ble trust —^Elliott v. Gordon, C C.A. 
Kan., 70 F.2d 9 | 

4i6. TJ.S —-n'Koefe v. Enuitable Trust 
Co, CC-AN.l, 103 P'2d 904—Elli¬ 
ott v. Gordon, C C A Kan., 70 F.2d , 
9. ! 

Del —Bodlev v. Jones, 32 A.2d 436, 27 
Pel Ch 273. 

Pa —In rc Evans’ Estate, 93 A 2d 68'3. ; 
372 Pn 284—Provident Trust Co 

of Philadeliphia v Lukena Steel Co., 
58 A 2d 23, 359 Pa. 1—Gribbel v. 
Gnbliel. 3 7 A.2d 892. 341 i’a. 11— 
Brubaker v. Lauver, 3 8'5 A. 848, 
322 Pa 461—Popilock v. Picrniko- 
ski, 56 A 2d 326, 161 Pa Super 687 
—In re Kelso’s Estate, Orj>h, 34 
Pel Co. 3 4 8. 

Parol trust 

Tex—Miller v. Whittenburg, Civ 
App., 144 S W.2d 381, reversed on 
other grounds Whittenburg v Mil¬ 
ler. 164 SW.2d 497. 139 Tex. 586. 

47. US—Elliott v. Gordon, C.C A. 
Kan , 70 F 2d 9 

Del —Bodley v. Jones, 32 A.2d 436, 
27 Pel Ch 273 

Fla.—Web.ster v. St. Petersburg Fed¬ 
eral Suv & Loan As.s’n, 20 So 2d 
400. 155 Fla 412. 

ATieh—Boyer v Backus, 276 N W. 
564, 282 Mich, S.OS. motion denied 
280 NW 756, 282 Muh. 701, cer- 
' tiorari denied 59 S Ct 147, 305 TJ. 
S. 644, 83 L Ed 416, rehearing df- 
nipd 59 set. 248, 3iy5 US. 674. 
j 83 L.Ed 4 37. 

Mo.—Eld ridge v. Logan, App., 217 S, 
W.2d 588. 

j N.Y.—Riegel v. Central Hanover 

Bank & Trust Co., 4 2 N Y S 2d 657. 
266 App Plv, '586—Falcone v Palot- 
ta 29 N.Y.S.2d 918, affirmed 29 N. 
Y S 2d 719. 262 App.Div. 875. 

Pa—In re Wallace’s Estate, 174 A 
397, 316 Pa. 148. 

Tcnn.—Derrick v. Lumpkins, 95 S W, 
2d 939, 20 Tenn.App. 77—^Deakins 
v. Webb, 84 S.W.2d 367, 19 Tenn. 

! App. 182. 

I Vt —Warner v. Burlington Federal 
Sav. & Loan Ass’n, 49 A.2d 93, 114 
I Vt. 463. 168 A.L R. 1265, 
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Va,—Virginia Trust Co. v. Jllnar, 
18 S.E.2d 879, 179 Va, 377. 

66 C.J. p 268 note 17. 

No oth«r iuterpretatloa 

The aet.s performed and the words 
spoken in creating a trust must ad¬ 
mit of no other interpretation than 
that the owner ceases to be and some 
one else becomes the beneficial owner 
of the property.—Gnbbel v. Gribbel, 
17 A.2d 892, 841 Pa, 11. 

Parol truBt 

Intention to create parol trust can¬ 
not bo derived from loose and equiv¬ 
ocal expressions made at different 
times and occiisions.—First Union 
Trust &■ Savings Bank v. U. S., Ct.Cl., 
5 F Supp. 143. 

48. US—Elliott V. Gordon, C.C A. 
Kan . 70 P 2d 9. 

Cal—Bainbndgo v. Stoner, 3 06 P.'2d 
423, If. Cal 2d 423. 

Del.—Bodley v, Jones, 32 A 2d 436, 
27 Del.Ch 273. 

Ind—Sindhngcr v. Department of 
Financial In.slltutions of Indiana, 
3 99 N.E. 715, 210 Incl 83, 105 A.L.R. 
501. 

Kan.—Shnmway v. Shurn way, 44 P.2d 
247, 34 1 Kan. 835. 

Mich —.Searney v. Clarke, 276 N.W. 
7fi’5, 282 Muh 56. 

Mo—In re Cicel’s Estate, App., 143 
S \V.2d 327. 

N Y —Thrown v. J P. Morgan & Co., 
31 NYS2d '323, 177 Misc, 626. 

motion denied 31 N.Y S 2d 815, 177 
Mi.se. 763, reversed on other 
grounds 40 N Y.S 2d 229. 265 App 
Div. 631, affirmed 67 N E 2d 263, 
295 N.Y, 867—In re Albro's Will, 
300 N.y.S. 1103, 166 Misc. 486— 
In re Skuse's Estate. 1 NY.S.2d 
202, 1C5 Misc. 654—In re Frei- 
Btadt’s Will, 104 N.Y.S.2d 610, af¬ 
firmed 105 N.y.S.2d 995. 278 App. 
Piv. 962, amended on other grounds 
on reargument 307 N.Y.S 2d 466, 
279 i\pp.Plv. 603—Wojtkowiak v. 
Wojtkowiak, 85 N.Y.S.2d 198, af- 
I firmed 81 N.T.S.2d 171, 273 App. 
Div. 1052. 

Pa—^Provident Trust Co. of Philadel- 
I phia V. Ijukons Steel Co,, 68 A.2d 
23, 359 Pa. 1—Gribbel v. Gribbel, 
17 A.2d 892. 341 Pa. 11—Brubaker 
v. Lauver, ISf A, 848, 322 Pa, 461 
—I’opilock V. Piernikoski, 56 A.2d 
326, 161 Pa.Super, 587—In re Kel¬ 
so’s Estate, Orph., 34 Del.Co. 148. 
Va.—Woods V. Stull, 30 S E.2d G7'5. 
182 Va. 888.—Virginia Trust Co, v. 
Minar, 18 S.E.2d 879, 179 Va. 377. 
65 C.J. p 268 note 18. 

Plain words showing intention are 
required.—Malco Trading Corpora¬ 
tion V. Mendebson-Silverman, Ine., 
269 N.y.>S. 95, 240 App.ibv. 322, af- 
I firmed 191 N.E. 609, 264 N.Y. 651. 
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with reasonable certainty^* or beyond a reasonable 
doubt^o that a trust was intended to be created. 
The declaration must show a desire to pass benefits 
through the medium of a trust and not through 
some related or similar instrumentality-^! 

The expression of intention, however, is sufficient 
if the language used shows the intention to create 
a trust, •'^2 even though the creator of the trust calls 


It something else^* or does not call it anything,®* or 
even though the parties may not understand what 
a trust is;®® and any words which indicate with 
sufficient certainty an intention to create a trust 
will be effective for that purpose.®® If the other 
essential requisites of an express trust exist and the 
intent to hold or deal with the property for the 
benefit of another appears, a trust will be created.®’’^ 


49. US.—Elliott V. Gordon, C.CA. 
Kan , 70 P.2d 9 

UN—Hoilley v. Jones, 32 A 2d 430, 
27 Del Ch. 273. 

Vo.—Woods V. Stull, 80 S E.2d 676. 
182 Vo. 888. 

50. Ind—SlndUnifer v. Department 
of Finenrinl Irifltitution.s of Indi¬ 
ana. 190 NE 716, 210 Ind 83. 105 
ALR 601 

K.nn —Shuinway v. Shumwoy, 44 V. 

2d 247, 141 Kan. 835. 

Mk‘h—Srarney v. Cllarke, 275 NW. 
7r,5. 2S3 Mich. 56. 

N.T.—Urown v J. P. Morgan & Co, 
31 NYS2d 323. 177 Misc, 626. 

motion denied 31 N.T S 2d 815, 177 
MIsc. 763, revM’sed on other! 
grounds 40 N T .S.2<] 229, 265 App 
Dlv. 631, altlrmod 67 N.E 2a 263, 
295 N.T. 867—In re Albro'a Will, 
800 N.y.S. 1103. 1G6 Mjsc. 480— 
In re PrelatadfB Will. 104 N Y.S. 
2d 610, nfflnnf^ 105 N.T S.2d 995. 
278 App.Djv. 9(»2. amended on other 
(frounda on roarpument 107 N Y.S. 
2d 466, 279 App Div 603—^Wojtko- 
wiak V. WoJtkowjak, 85 N Y.S 2d 
198, affirmed 81 N.Y.S.2d 171. 273 
AppDiv. 1052. 

65 CJ. p 268 note 19. 

When worda njaneoeBaary 

The nature and lerm.s of a trans¬ 
action may grive rise to an express 
tru.st and no formality of words is 
necessary If the unequivocal Intent 
of the party can be determined from 
the atlendinR circumstanrea—Creech 
V. Creech, 24 S.E.2d 642, 222 N.C 
656. 

Other Interpretation impossible 

(1) In order that a trust may he 
Implied from a transaction, the acta 
must be such as admit of no other 
interpretation than that the crea¬ 
tor retained no lejjal rights over the 
property, and the Inference arising 
from the act.s must lie plain that ci¬ 
ther the settlor constituted another 
trustee, or else that ho hold the prop¬ 
erty himself as tru.stee—O’Keefe v. 
Equitable Trust Co., C.C.ANJ., 103 
P.2a 904 

(2) Where relianee Is placed on 
acts alone, those acts mu.st be so 
clear as not to be onpnble of anoth¬ 
er construction or consistent With a 
different Intention.—In re Skuse's 
Estate, 1 N.T S 2d 202, 165 Mise. 554. 

Partners handling' money for others 

Whether partners are debtors or 


trinstees for their clients in handling 
money, managing properties, and oth¬ 
er activities depends on relations of 
partie.s and their intentions, to be as¬ 
certained from their words and con¬ 
duct in light of all circumstances.—• 
Jiosa V. Hardee, 103 F.2d 751, 70 App. 
D.C 50, 

51. U S —O'Keefe v. Equitable Trust 
Co., C.C.A N .T.. 103 F2d 904 

i’a.—In re Evans’ E.state, 93 A.2d 
683. .372 Pa 284. 

Wash-—Hoffman v. Tieton View Com¬ 
munity M. E Church, 207 P 2d 699, 
33 Wash. 2d 716. 

Imperfect gift as trust see Infra fi 
59. 

aift ox contract 

The creation of a parol trust In j 
personal property requires the ex-1 
pres.Hion of an intention to create a 
tru.st and not to make a present gift I 
or a bilateral contract—Gnbliel v. | 
Grlbbel, 17 A.2d 892, 341 Pa. 11. 
Motive for gift I 

A donor's cxprcs.sion of motive or 
reason for gift doc.s not ordinarily 
prove that donee was intended to hold 
gift in trust for another—In re Ev¬ 
ans’ Hstate, 93 A 2d 683, 372 Po. 284. 

52. U S —King V. Richard.son, CCA. 
N.C„ 136 F.2d 849. certiorari de¬ 
nied 64 set. 91, 320 U.S 777, 88 
HEd. 466. 

Hawaii.—^Ako v. Russell, 32 Hawaii 
769 

Mas.^ —Rugo V. Hugo, 91 N.E 2d 826, 
325 Mass 612. 

Pa-—Iluihner v Puebnor, 174 A. 643, 
11 4 Pa Super, 503 

Suflldoncy 

(1) It IS enough that settlor’s in¬ 
tent to create trust is clearly mapi- 
fi sted—MahalTey v. Helvering, C.C. 
A 8, 140 F.2d 879 

(2) It is sullieient to create a trust 
where the intention is cb arly es¬ 
tablished and its object di.stinetly 
manifested—Clay v. Crawford, 183 
S.W.2d 797. 298 Ky. 654. 

Transfer of beaefleial interest 

A trust intended to be created at 
present moment, comes into exMt- 
ence, and benencial title to tru.st 
property passes to beneficiary, on 
mere manifestation of donor’s will — 
Eagles Building & Loan Ass’n v. Fi- 
(lucia, 37 A 2d 116, 135 N J Eq. 7, 
affirmed 40 A.2d 627. 136 N.J.Eq. 117 
Appropriate instrtunentality 

The law will hold that a trust ex- 
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I i.sts where, In view of a sufficiently 
j manifested purpose or Intent, that Is 
the appropriate instrumentality.— 
Douglas’ Will, 89 N.Y.S.2d 498, 196 
Misc CCl 

Whatever evinces Intention of par¬ 
ty lh.it property of which he Is legal 
owner is beneficially another’s is suf¬ 
ficient.—'Hums V. Bastien, 50 P.2d 
377. 174 Okl 40. 

I Court will support lutentlon 
I Wherever an Intention to create a 
trust can be fairly collected from 
the language of the Instrument and 
the terms employed, such Intention 
will be supported by the court — 
.Mtowell V SatorJUP, 109 N.E 2d 734, 
413 Ill, 482—dolstpin v. Handley, 60 
NE2d 851. 390 HI 118. 

Direction to pay Income 

The absence of an explicit direction 
to pay over income Ls not ncce.s.sarily 
fatal to validity—In re Waibndge’s 
Estate, 33 N T.R 2d 47, 178 Misc. 32 

53. N.T —In rc Douglas’ Will, 89 
N.T S 2d 498, 195 Misc. 661. 

54. N.T.—In ro Douglas' Will, supra. 

55. Ohio—^Norris v Norris, App, 57 
N E 2d 254, ajipi i1 di.sirilHsed 53 N. 
K2d C47, M2 Ohio St. 631—In re 
Barnes’ Estate, Corri.Pl,, 108 N.E 
2d 88, affirmed, App., 108 N.E.2d 
101 . 

56. U.S—Cullen v. Chappell, C.C.A. 
Conn . 116 F 2d 1017. 

Cal.—Cooper v. Coojipr, 39 P.2d 820, 
.3 Cn l.Ai'j) 2d 1.51 

Mo.—.St Louis I'nifornied Firemen’s 
Credit Union v. Haley, App., 190 
S \V.2d 63(5 

Pa -- In re HodKers' E'state, 80 Pa. 
Dist. & Co 531. 2 Fiduciary 540, 
affirmed 97 A 2d 789, 374 Pa. 246. 

57. (All—In re Clippinger’a Estate, 
171 P2d 567, 75 Cal App 2d 426. 

Ill -—Merchants Nat Bank of Aurora 
V. Fra/icr, G7 N E.2d 611, 329 Ill. 
App. 191 

N C—J^tci.hejis V. Clark. 189 S.E. 191. 
211 N C 81 

Pa—Coniir^p v. Hawse, 190 A. 899, 
326 Ha 1 

Va—Hro.uidu.s v. Gresham, 26 S.E 
2d 3*3, LSI Va 725. 

Words imposing duties 
An intent to create a trust may 
be found in words of grantor impos¬ 
ing duties on grantee to hold or act 
for benefit of another—Cooke v. U 
S., D.C.iluwaii, 115 F.Supp. 830, mo- 
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The expression of intention to hold the legfal title 
of property for the benefit of another necessarily im¬ 
plies the intention to create a trust,5* and creates 
a trust where founded on valuable consideration.^® 

An expression of intent alone, however, is not 
enough to create a tru*;!.®® Some act evidencing the 


intention is essential the intention must be ac> 
companied by acts or steps bringing the trust into 
existence.®^ The intention shown must be an in¬ 
tention to create a present trust, or a trust in 
pracsciiti,®3 and an expression of a mere intention 
or agreement to create a trust at some future tunc 
is insufficient.®^ A trust is not created by a mere 


tlon to dismlBB denied, C.A., U. S 
V. Cooke. 2V6 P.2d I>38. 

Ohariro ox tnut 

As grencral rule, whore proportv Is 
tnuisferred to anothor RuMH<‘t to 
payment of certain sum to third per- 
Bon. equitable charge and not trust 
is created, but If tran«tferor manifosts 
Intention to Impose duty on trans¬ 
feree to deal with property for bono- 
flt of third person and to give third 
person beneficial interest therein, 
truat IB created—^I^ahlke v. Dahlke, 
61 N.W2d 266. 165 Neb. 369. 

58. CaL—^Hoyden Plan Co. v. Wood. 
275 P. 248. 97 Cal.App. 1—Taber v 
Bailey, 186 P. 076. 22 CaLApp. 620 
69. N.T.—In re l..evorjch's Will. 238 

N.T.S. 633. 1.75 11ih< 771, alhrmod 

261 N.T.S. 870. 234 APP Div. 625 
ea U.S—anien v. Chappell, CCA 
Conn.. 11 fi T«’£d 1017. 

Cal.—Bell V. Bn> ly Bros, of Califor¬ 
nio. 127 l’2d 662, 53 Cal App.2d 140 
Mo—Atlantic Not Bunk of Jack- 
Bonville, Fla v. St Louih TTnmn 
Truat Co. 211 S.W 3d 2. 367 Mo. 
770. 

ItepreBBloii of u uaezeeated iatea- 
tloa 

Cal —Wood V. Ameriean Nat Bank of 
San Bernardino, 74 P.2d KtSl, 21 
Cal App. 313. 

61 . Ark.—^Kansoa City Bife Ina Co 
V. Taylor, 43 S.W,2d 372, 184 Ark. 
772. 

Primacy eoaalderatloa 

In determining whether an express 
trust has been created, the prim. it v 
oonaidcratlon la the intention of the 
settlor or creator.—St. Louis Uni¬ 
formed Firemen’s Credit Union v. 
Haley, Mo.App„ 190 SW.2d 636. 
lletarialaatlva factor 

(1) Whether or not a trust has 
been created In any given cose Is. 
in the lost analysis, a question of in¬ 
tention—^KoBlowaka V. Napterkowski 
170 A. 193, 166 Md. 620. 

(2) In determining whether or 
not a trust exists the controlling fac¬ 
tor Is the manifestation bv the par¬ 
ties of on intention that a trust be 
created.—Levy v I.evy, 35 N E.2d 
659. 309 Mass. 48C. 

(3) Equity needs only to ascer¬ 
tain the intention of the enntor of 
the trust—^Hamsey v City of Brook¬ 
field, 237 S.W.2d 143, 361 Mo 867. 

At tlm« of orsatloa I 

In determining the existence of a 
trust, the Intention of the parties | 


at the time the truat Is alleged to 
have been iTe.ited controls.—^Kozlow- 
ska V. NapierkowMki, 170 A 193, 165 
Md. 620. 

ea. US —Cullen V. rhappell, C.C.A, 

’ Conn . 316 F 2d 1017. 

I Xntaat, without acts, is of no effect 
with respect to neat ion of n trust 
—Lewis V Jaekscin & Squire. I>C 
Ark , 86 F.Supp. 364, appenl dismiss¬ 
ed. C.A., 181 F2d 1011. Lewl«« v Mid¬ 
west Mm Co. 1«1 F2d lOJl. and 
Lewis V. P. B. Neeley Co.. 181 P.2d 
1011 

OoaBommatloa of lataat raqnlred 

The act ereiitinp a trust must he 
cnnsuniniated nnd not rest in mere 
njL’nlion. and It must appear from 
written or oral declaration, nature of 
trail suction, relntionsliliT of the par¬ 
ties, and purpose of the gift that 
the fldu< iitry relationship is coniplrti— 
Iv established.—^Wniner v. BurlinR- 
Lon Fetleral Sav. & laian Ass’n, 49 
A 2d 9S, 114 Vt 463, 168 A.L.l-t. 3 265. 
SlxBot and positlva actloa 

A special or technical trust arises 
from the direct and positive action of 
the parties evidenced by written In- 
I struiTient, words expressed, or both. 

Sdiiuii-k v. Reiter, 23 N.E.2d 714, 
372 Ill. 328 

83. U.,*?.—Klliott V. Cordon. aCA. 
Kan. 70 F.2d 9—^U. 8. v. iMcker- 
son. DC Mo., 10J F.Supp. 262. 

I Mass ^—Ra<’k v. Rock. 33 NlS.26 973, 

I .7119 Mass 44 

I Mo —-Atliinllc Nat Bonk of Jackson- 
\ille, Fin. V, 8t Louis Union Trust 
Co., 211 S.W.2d 2. 3157 Mo. 770. 

Nil—Johnson v. Weldy, 64 N.W 2d 
829. 

Ohio—^Rosaelott v. Roa.solott, 113 N 
K2d 63!), y.7 Ohio App. 425 
I>a—fJrilibel v. tlribbel, 17 A.2d 892, 
211 I’a 11 

Utah—Hansen v. Hansen, 171 P.2d 
302, 110 Utah 222. 

65 C J. p 265 note 93. 

At date of ezeentloa 
Fa—In re Mi-Keon’s Trust, Orph., 1 
Fiduciary 26. 

Ezeented gift of equitable title 

There must be a prebcnt txnuted 
gift of the equitable title wilhdut 
ruforence to It taking cfTcct at snrnc 
future time.—^Webster v. St. Piters- 
burg Federal Sav. & Loan Ass'n, 20 
So 2d 400, 166 Fla. 412 
Property oettlemeat sexeemeat bo- 
twoen husband and wife held not to 
show a present declaration of trust. 
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—Illegol V. Central Hanover Bank A 
Trust Co., 42 N.Y.S.2d 6B7. 266 App. 
Div. 686. 

64 . US — Van Solver v Ruthrnsirs, 
DCT'a, 36 p.»5upp 677. anirmed, 

, C('A . 122 F.'id (.97 

Ill—^Williams V. Atidurson, 6 NR2d 
593, 288 lll.App. 149. 

MnsH.—Rock v. Rock, 83 N112d 973, 

I 309 Mass 44. 

NM—McClendon v. Dean, 117 I’2d 
I 2.50. i5 N M 496. 

N.D—Johnson v. Wcldy, 64 NW.2d 
I 829 

Ohio—Tlitsselott v. Rosselott, 113 N 
BOd 630, 9.7 Ohio App 425. 

Pa—In re Williams’ Estnte, 37 A.2d 
584, 34.n Pa. 568—Popllock v. I'lor- 
nikoHki. 56 A 2d 326. 161 J*a .Super. 
587—In re WJlhums' li:.state, Com 
p] , 45 Lack.Jur. 170, 12 Som Leg.J. 

I 101 

Tenn-—Deskins v. Wobb. 84 S.W.2d 
367, 19 Tenn App. 182 
VI—Warner v. Burlington Federal 
8av. A Loan Ass’n, 49 A 2d 93, 114 
Vt. 463, 168 A LR. 1265 
Hsoesslty fox legal liability 
Declaration of intention to create 
trust IS unenforcejiMc and revotabJo 
witlmut legal liuhillty—^Newell v. 
Copelle, D.C.Dcl , 14 F.,‘4upp. 147, af- 
llrmed, CCA, 86 F.2d 1007. 

Promiee to create trust 

(1) Declarations of a purpose to 
create a trust, or mere voluntary un- 
fulfllled promises to give property to 
a j.C'rson or perHons, or to dispose of 
If in the future for (he bonellt of sueh 

I. ersoM or jierHons are not sufllciont to 
create a Irubt, nor is a mere inten¬ 
tion or mere voluntary agreeinont to 
crento a trust, where the owner of 
tlie property contemplatos some fur¬ 
ther action bv him to make It cRee- 
lual, Huflli lent to establish a trust — 

Hausen V. Hansen, 171 P2d 392, 110 
Utah 222 

(2) A promise to create a trust In 
the fiituic is onforceablo. If the re- 
quiretiH'iits for an enforceable con¬ 
tract arc compiled with.—Lewis v, 

J. ickyoii A Bguirp. D C Ark., 86 F 
.'^ujip 754, appeal dismissed. C,A, 181 
F2d 1011, Lewis v. Midwest Min Co , 
181 F 2d 1011, and Lewis v. F. 8. 
Ncflty Co.. 181 F.2d 1011. 

(3) If a person declares his Inten¬ 
tion or promises that he will at a 
subsequent time transfer property 
then owned or thereafter to be ac¬ 
quired by him to anothor person in 
trust, no trust arises until he makes 
the transfer in trust.—^tiewls v. Jack- 
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intent, at some time, to convey or devise lands to 
certain persons,*® or where property is transferred 
to a person to be disposed of by him in any manner 
or to any person he may select,®* or if the transferor 
manifests an intention to give the property to the 
transferee for his own benefit,®^ or if the words 
and circumstances are as consistent with another 
form of undertaking as with that of a trust.*® 

Payment of interest. A provision in the trust in¬ 
strument for the payment of interest by the trustee 
does not necessarily show an intent not to create 
a trust.*® 

b. Necessity for Particnlar Formality or Tech¬ 
nical Language 

The mere form of the instrument, or the use or non¬ 


use of particular or taehnioal word#, la not alone deter, 
mlnative of whether or not a truat wsa crested, although 
the use of technical words la Important and constitutes 
evidence of an intention to create a trust. 

The mere form of the instrument,^® or the use or 
nonuse of technical words^i is not alone determina¬ 
tive of whether or not a trust was created. The 
transaction itself must be scrutinized.^^ Although 
there must be something equivalent to an express 
statement,'^® a trust (.state may be created by im¬ 
plication,and definite'^® or express'^® words are 
not necessary. Formal or technical language is not 
required and, unless otherwise required by stat¬ 
ute,’* no special or particular words,’® and no par¬ 


son 4k Squire, D.C Ark., 8S P.Supp 
364. appeal dismissed, C.A., 181 F.2d 
1011, Lewis V. Midwest Min. Co., 181 
F.2d 1011, and Lewis v. F. S. Keoley 
Co.. 181 F.2d 1011. 

(4) Although a promise to create 
a trii.st In the future does not create a 
present trust, a present trust may tie 
created of the rights of a promisee 
under the contract to create a truat.— 
McClendon v. Dean. 117 P.2d 260. 46 
I4.M. 496. 

(6) Where a person purports to 
create a present trust of property 
to be acquired in the future, the 
transaction may be considered as lu 
effect a promise to create a trust 
when the property Is acquired, and, 
if there is a binding promise to trans¬ 
fer after-acqulrcd property to unol ti¬ 
er at a trustee, a trust imiy be jiii- 
medintely created, not of ihe alter- 
acqulred property but of tiie rights 
arising out of the contract.—^McClen¬ 
don T. Dean, supra 

(6) If a person receives consldeiu- 
tlon for his promise to create a trust, 
ho may Incur a liability upon the 
promise If he fails to perforin II. and 
a <*ourt of equity may spcciflcally en¬ 
force the proini.se—McClendon v. 
Dean, Huprn. 

65. ‘Wash—In re Swartwood’s Es- 
tDlc. S'J 1* 2d 203, 198 Wash 667 

66 . Iowa-■ Hodgson v. Dorsey, 29« 

NAN 230 low’n 730, 137 A.L H 

466 

Mich—Tiivviiseiid V Gordon. 14 N \V' 
2d r.7. lias Mich. -lO.S, l.'»l ALR 
1432 

67. Mich—Townsend v. Gordon, su¬ 
pra 

68. Del—llodb'V V. Jones, 32 A.2d 
486, 27 1>cirii 273 

68. Mich—lli'ichert v. Guaranty 

Trust Co. of Detroit, 245 N.W. 785, 
260 Mich 501. 

76, U.3.—Moistiiiin v. C I. R., C C.A 

8. 90 F.2d 18, 113 A L K. 411. wr- 
tiorarl domed Morsman v. Helver¬ 


ing. 68 S.Ct 20. 802 U.8. 701, 82 
LEd. 642. 

71. Ill—Oglesby v Springfield Ma¬ 
rine Bank, 69 N.E 2d 268, 396 111. 
37. 

Mich—^Unlon Guardian Trust Co v. 
Nichols. 18 N.W 2d 383, 311 Mich 
107. 

Pa—In re Evans' Estate. 93 A 2d 683, 
372 Pau 284—Lehigh University v. 
Hower, 46 A 2d 616, 159 Pa Super. 
84. 

Vse to Indicate other relatloaships 
The words “trust” and **truBtce” 
are froquciitly us(‘d to indicate du¬ 
ties, relationships, and responsibili¬ 
ties, which ore not strictly and tech¬ 
nically tiusts.—Daniels v. Indiana 
Trust Co.. 61 NI0 2d 838, 222 Ind. 
36. 

78. US —Morsmnn v C. I K, C C A. 
8, go F'2d 18. 113 ALR 441, cei- 
tioian denied Morsmaii v. Helvet- 
iMB. 68 set. 20. 302 U.S. 701. 82 L. 
Ed 612 

Dependent on faotn 

Existence of a trust is to be deter¬ 
mined by reference to fin ts on wnnh 
it depends, rather than on p'lrticular 
tcclinlcal words used—('ooj)cr v 
Cooper, 193 N K. 722. 100 Ind App 
262. 

73. Me--Rose v. Osborne, 180 A. 
316. 133 Me 497. 

Tenii—Di akins v. Wclib. 84 S.W 2d 
3(i7, 19 TennApP 182. 

74. Ky —Crawford v. Crawford, 162 
S W 2d 4. 290 Ky. 642. 

76. Cal—Nicholas V Nicholas, 242 
l*2d (;79, 110 Cal App 2d 319 

76, r S —iTnlversal Ins Co v 
Steinliaih. CAOr. 170 F 2d 303— 
Cullen V Chappell, C.CAConn, 11C 
F,2d 1017 

Oal—Nleholtts v. Nicholas, 242 P.2d 
679, 110 Cal App 2d 349 
Me—'Rose v. Osboriie, 180 A 315, 133 
Mo. 497. 

Mo—Tootle-Lacv Nat. Bank v. Rol- 
lier. Ill S.AV.2d 12, 341 Mu. 1029 
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I —^Eldridge r. Logan, App., 217 S. 
W.2d 688 

Tenn—Deaklns v. Webb, 84 S.W.2d 
367, 19 Tcnn App 182 

WIm—^W yse v Puchner, 61 N.W.2d 
38, 260 Wls 366 

77. U.S —^King V Richardson, C.C.A. 
N.C., 136 F.2d 849, certiorari denied 
64 sot. >1. 320 ITS. 777, 88 L Ed 
4C6—‘Bingen v. First Trust Co. of 
St Paul, D.C.Minn, 23 F.Supp. 958, 
reversed on other grounds, C.A., 103 
F 2d 260. 

Cal—In re CUppinger’s Estate, 171 
P.2d 567, 76 Cal App 2d 426. 

Del.—Dtdaware Trust Co v. Fltz- 
mnunce, 38 A 2d 925, 28 DeLCh. 16.'!, 
reverst'd on other grounds Orum- 
lish V. Delaware Trust Co., 46 A.2d 
888, 20 Del.Ch 603, 169 AL.H 461 
—Bodley v Jones, 32 A 2d 436, 27 
Del Ch. 27.3—^Delaware Trust Co v. 
Fitzmaurice, 31 A 2d 3S3, 27 Did 
Ch 101, modillcd on other grounds 
Criinilish v Delaware Trust Co., 38 
A 2d 46.3. 27 Del Ch. 374. 

Hawiiii—^Ako V. Russell, 32 Hawaii 
769 

Mtl—Sands v. Chuich of Ascension 
und Prince of Peace, 30 A 2d 771, 
ISl Md 556 

M‘i—Toollc-Lacy Nat Bank v. Rol- 
Iicr, 111 SW2U 12, .341 Mo 1029 

I'll—Stiiicman V. SLinenian, Com J’l , 
16 Cambria 61. 

Temi —Dcokins v. Webb, 84 S.W 2d 
367. 19 Tcmi 182. 

Vu — Broaddus v. Gresham, 26 S E 2d 
33. 181 Va. 725. 

78. Fla—Tyler v. Triusback, 69 So. 
49. 69 Fla .'!95 

65 C.J. p 266 note 13. 

79. US— IT S V. Certain Land In 
Wayne County. Mo. Known aa 
Tract No 8, Mingo Nat Wildlife 
Refuge Project, D C Mo., 70 F.Supp. 
730. 

Del —Jones v. Bodley, 27 A.2d 84. 26 
Del.Ch 218, revursod on othtr 
grounds Bodley v. Jones, S3 A.2d 
436, 27 DeLCh. 273. 
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ticular formality or form of words^® is essential I to the creation of a trust, as long as the intent is 


Md.—Kozlowaka v. Napierkowski, 170 
A. 193. 165 Md. 620. 

Mo.—Ramsey v. City of Brookfield, 
237 S.W.2d 143, 361 Mo. 857—Ste¬ 
phenson V. Stephenson, 171 S.W.2d 
665, 351 Mo, 8—Tootle-Laey Nut. 
Bank V. Rollicr, 111 S.W 2d 12, 341 
Mo. 1020—Eldridge v. Logan, APP, 
217 S W.2d 588. 

Nob.—Crancer v Reichenbach, 266 N 
W. 57, 130 Neb. 646. 

N.H.—State v. Federal Square Corp., 

3 A.2d 109, 89 N.H 538. i 

N.T.—Kahlmeyer v. Green-Wuod 

Cemetery. 23 N.T.S.2d 17, 176 Misc 
187, modified on other grounds 27 
N.Y.S.2d 446, 261 App.Div, 950, re- j 
argument denied 27 N Y.S 2d 1013, 
261 App.Div. 1075, motion denied j 
37 N.B 2d 138. 286 N.Y. 696, affirmed J 
40 N.E.2d 650, 287 N.T. 787—In re j 
Albro's Will, 300 N.Y.S. 1103, 166 
Misc. 486—In re Freiatadt’s Will, 
104 N.Y.S.2d 510, affirmed 105 N Y. 
S.2d 996, 278 App.Div. 962, amend¬ 
ed on other grounds 107 N.Y.S 2d 
466, 279 App Div. 603. 

N.C.—Stephens v. Clark, 189 S.E 191, 
211 N.C. 84. 

Okl.—Burns v, Bastlen, 50 P.2d 377, 
174 Okl 40. 

Any BTifflcleixt statement, 'which 
shows without question that o,state 
la ve,sted In one por.son for benefit of 
another or for definite purpose, if 
specific as to prerequisites, is suffi¬ 
cient.—Voorhies v. Blood, 173 So 70.5, 
127 Fla 337. 

80. U.S—Edgerton v. Johnson, C A. 
III., 178 F.2d 106—Jackman v Equi¬ 
table Life Aasur. Soc of \J. S , C. 
CAPa., 145 F2d 945—Mah.affcv v. 
Hclvenng, C C A 8, 140 F 2d 879— 
Elliott V. Gordon, C.C A Kan . 70 

F.2d 9—Heidcn v. Cremin, CCA 
Iowa, 66 F.2d 91.3, 91 A L R. 247, 
certiorari denied 54 S.Ct 12:). 290 
U.S, 687, 78 LEd 592—Jaisei v. 
Milligan, DC Neb, 120 F.Supp. 599 
—In re Prudence Co., D.C.N.Y., 24 
F.Supp 666. 

Ala—^^Volo.soff v. Dadsden Land & 
Building Corp., 18 So.2d 568, 245 
Ala 628. 

Cal.—Neel v. Barnard, 150 P 2d 177, 
24 Cal 2d 406—Wight v. Street, 44 
P.2d 322, 3 Cal 2<t 146— People v 
Pierce, 243 P 2d 685, 110 Cal.App 2d 
598 —Title Ins & Trust Co. v. Me- 
Gra'W, 164 P.2d 846, 72 Cal.App 2d 
390—Kornbau v. Evans, 152 P 2d 
651, 66 Cal.App 2d 677—Del Giorgio 
v Powers, 81 P.2d 1006, 27 Cal.Ajtp 
2d 668. 

Conn —Town of Winchester v. Cox, 26 
A 2d 592, 129 Conn 106 
Del ■—Bodley v. Jone.s, 32 A.2d 436, 
27 Del.Ch. 273—Tippett v. Tippett, 
7 A.2d 612, 24 Del Ch 115. 

Ill —Golstein V. Handley, 60 N.E 2d 
851, 390 Ill. 118—Merehant.s Nat. 
Bank of Aurora v. Frazier, 67 N.E. 
2d 611, 329 Ill.App. 191—Herdien 


V. Herdien, 8 N.E.2d 726. 290 Ill. 
App. 606—People ex rel Barrett V. 
Calro-Alcxander County Bank, 282 
Ill.App. 34.3, reversed on other 
grounds 2 N.E.2d 889. 863 III 689. 
Ind.—Sindlinger v Department of 
Financial In.stifutions of Indiana, 
199 N.E. 716. 210 Did 83, 105 AL 
R. 601—Zorich v. Zorich, 88 N.E.2d 
694. 119 Ind.App 547. 

Ma.s.s—Herman v. Edlngton, 118 N.E 
2d 86.5—Harrington v. Donlin, 45 
N E 2d 963, 312 Mass 677. 

Mo—Gwin v. Gwin, 219 .‘3.W.2d 282, 
240 Mo.App. 782—St. Loui.s Uni¬ 
formed Firemen’s Credit Union v. 
Haley. App , 190 S.W.2d 636. 

N.J.—^Eagles Building & Loan Ass’n 
V. Fiducia. 37 A.2d 116, 135 N.J Eq. 
7. affirmed 40 A.2d 627. 136 N.J.Eq 
117. 

N.y—Gillies V. Gillies. 268 N.Y.S. 
199, 239 App Div. 682—Douglas’ 

Will, 89 N.Y S.2d 498. 195 Misc. 661 ! 
—Brown v. J. P. Morgan & Co., 31 
N.Y.S.2d 323, 177 Misc. 626, motion 
denied 31 NY.S.2d 816, 177 Misc. 
763, reversed on other grounds 40 
N.Y S 2d 229. 265 App Div. 631, af¬ 
firmed 67 N E.2d 263. 295 N.Y. 867 
—In re Weir’s Will. 14 N.Y.S 2d 
(;55. 172 Mi.sc 74—In re Sku.se’s Es¬ 
tate, 1 NY.S.2d 202. 165 Misc. 664 
—In re Schwodler’s Trust. 113 N Y. 
S 2d 306—^Woitkowiak v. Wo.itkowl- 
ak, 86 N Y.S 2d 198. affirmed 81 N. 
Y.S 2d 171, 273 App.Div. 1052—In 
re Houghton's WiM. 78 N Y.S 2d 696 
—In re Banks’ Will, 68 N.Y.S.2d 
857—In re Shelley’s B-state, 50 N 
ys.2d 570—Falcone v. Palotta. 29 
N.Y S 2d 918, afflrmod 29 N Y .S.2d 
719, 262 App.Div 875. 

NC.—Peele v Leltoy, 22 S.E.2d 244, 
222 N C. 123. 

Ohio—Homer v Wullcnweber, 101 N. 
E2d 229, 89 Ohio App. 255—In re 
Barnes’ Estate, Com IT , 108 N E 2d 
88. affirmed. App. 108 N.E 2d lOl. 
Okl—Corpus Jtu'is cited in Burns v. 
Bfislien, 50 P.2d 377, 384. 174 Okl. 
40. 

; Pa —In re Evans’ Estate, 93 A.2d 683, 

! 372 Pa. 284—Piovidmt Trust Go. of 

Phi lade Iphia v. Imkens .Steel Co. 
58 A 2d 23. 359 Pa. 1—Keller v. Kel¬ 
ler. 41 A 2d 647, 351 Pa 461—Gnb- 
hel v Gribbel, 17 A.2d 892, 341 Pa. 
11 —Converse v. Hawse, 190 A. 899, 
326 Pa. 1—Brubaker v. Lauver, 185 
A 848, 322 I’a. 461—Thornton v. 
Koch. 176 A. 3. 317 Pa 400—^Bair v. 
Snyder County State Bank, 171 A. 
274, 314 Pa. 85—Popilock v. Pier- 
nikoski, 66 A.2d 326, 161 Pa Super. 
587—Buchner v. Buchner, 174 A. 
643, 114 Pa.Super. 603—In re Loy's 
Estate, Orph., 37 Berks Co. 267— 
Styer v. Hess, Com PL, 69 Montg. 
Co. 41. 

Tex.—Patrick v. McGalia, Clv.App., 
164 S.W.2d 236—Miller v. Whitten- 
burg, Civ.App., 144 S.W.2d 381, re¬ 
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versed on other grounds Whitten- 
burg V. Miller, 164 S.W.2d 497, 139 
Tex 686—PottorfC v. Stafford, Civ. 
App, 81 S.W.2d 639, error refused, 
certiorari denied 66 S.Ct. 139, 296 
U.S 619, 80 L.Ed. 439. 

Vt—Smith V. Dcsshaw, 78 A.2d 479, 
110 Vt. 441—Warner v. Burlington 
P’ederal Sav. & Loan Ass'n. 49 A.2d 
93, 114 Vt 463. 168 A.L R 1265— 
Dieter v. Scott, 9 A 2d 95, lit) Yt. 
376 

65 C J p 266 note 14. 

Transact bins raising express trusts 
see infra §§ 60-59. 

Absolute transfer 

A transfer may be held to be a gift 
in trust oven if language, from Its 
surface appearance, has Indicated an 
absolute gift to donee, if it Is fol¬ 
lowed by in.struftion.s to the donee to 
use the property for benefit of cer¬ 
tain third partie.s.—Jaiser v, Milli¬ 
gan. D.C.Neb., 120 F.Supp. 699. 

I Any oral or 'written declaration, 

however Informal, evidencing inten¬ 
tion to create trust with sufficient 
clearness la sufficient, and it may be 
implied from words and acts.—In re 
Frank’s E.state, 275 N.Y.S. 843, 163 
Misc. 688. 

Declaration of trust may be made byi 

(1) Letters. 

U.S—Bingen v. First Trust Co, of 
St. Paul, C.C.A.Minn., 103 F.2d 260. 
Cal—Weiner v. Mullaney, 140 P.2d 
704, 69 Cal App 2d 620. 

Ill—Alliort V. Albert, 80 N.B.2d 69, 
3;{4 Ill \pp 440. 

Ma.ss.—(’olion v. Newton Sav. Bank, 
67 N.E 2d 748, 320 Mass. 90, 118 
ALR. 1321. 

Wis —Wy.se V. Puchner, 61 N.W.2d 
38, 260 Win. 36.5. 

66 C.J. P 266 note 14 [c] (3). 

(2) Memoranda.—Albert v, Albert, 
80 NE2d 69, 334 Ill App. 440—66 C. 
J p 265 note 14 [c] (4). 

(3) Pleadings—Albert v, Albert, 
supra—65 C.J. p 265 note 14 [c] (6). 

(4) Writings of the most informal 
nature—Albert v. Albert, supra. 

(5) Undertaking to make provision 
for othor.s by will —Rayhol Co. v. 
Holland. 148 A. 358, llO Conn. 616. 

(C) Otlier instruments or writings 
by which declaration of trust may be 
made see 65 C.J. p 266 note 14 [c]. 
Deed not required 

Mass.—Cohen v. Newton Sav. Bank, 
67 NE2d 748, 320 Mass. 90, 168 
A.LR. 1321. 

Irregularities in executlou. 

Settlor, by signing second declara¬ 
tion of trust which was drawn at his 
request and In accordance with his 
instructions, was held to have made 
that instrument his act, notwith¬ 
standing presence of formal irregu¬ 
larities in execution of declaration.— 
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sufficiently expressed.**- Express trusts may be 
recognized and enforced which have not been di¬ 
rectly and expressly declared, but which are inferred 
from the circumstances by a construction of all the 


terms and dispositions.*** 

Thus, it is not necessary to use the words “upon 
trust,”** “trust,”** “trustee,”*® or other phraseology 


Lambdln v. Dantsebecker. 181 A. 853, 
169 Md 240. 

Parol trust 

Mo.—Coon V. Rtanley, 94 S.W.2d 96. 
230 Mo.App. 624. 

N.C.—Wilmington Furniture Co. v. 
Cole, 178 S.B. 579. 207 N.C. 840, 
647. 

PerooBai property 

(1) The requirements for written 
declarations of trusts of personal 
property are not stricter than nre re¬ 
quired for written declaratlonn of 
trusts of realty —Cohen v Newton 
Bav Bank. 67 N B 2d 748, 820 Mass 
90, 168 A LR. 1321. 

(2) The facta as found from which 
the lnt(>ntion to create a trust jh to be 
determined must be considered—^Mc¬ 
Cabe V Grantham, 21 N.E 2d 658, 108 
Ind App 695 

Qnestioii involved 

The quest urn is not whether drafts¬ 
man tliinkine in terms of a tech¬ 
nical trust n<ir whether he was at¬ 
tempt Inz to give any particular name 
or label to the reliiflonshtp being 
created, but whether settlor mani¬ 
fested an intention to impose on a 
trsnafoieo of the property equitable 
duties to doul with properly for the 
benelit of another person.—In re liob- 
boge’s Bstato, 1(16 N Y S 2d 282. 201 
MlHc 7GO. 

Meaervatloa la deed 

Statement m deed eonveyjng realty 
with n'servfltion of three-fciurths jn- 
teiest in rojiiUiOH of oil and gat that 
such reservulioii of royalties should 
belong to grantor and two oilier nam¬ 
ed persons, share und sluire alike, 
was held to constitute nn executed 
express trust in favor of parties nam¬ 
ed th«T4'lii H.S lieneiu lanes—llurub v. 
BaHtieii, 60 V2d 377, 174 Okl 40 

Psnnlaology 

The existence of a trust does not 
depend on the terminology used — 
Itugo V. Hugo. 91 N K2d 826. 826 
Mass 612. 

Wrl-bia;; for other purpose 

Writing dec inriiiK trust need not 
have l»*en made for that purpose. 

HI—Gsliorn V. Itcarick, 156 N K 802, 
32.^ 111. 629—Mbert v. Albeit, 80 N. 
E 2d 69. .324 111 App 140. 

Okl.—1 turns v. ItasLien, 50 P.2d 677, 
174 tikl 40 

Words “for beasflt of*’ may be a 

sufllcKUit manileMtation of intention 
to create a tiu^'t—^Mulll v. Mulli, 232 
P2d 656, in.- I'al App2d 68—66 C.J. p 
265 note 14 [d] 

Words of art not required 

Cab—Nicholas v. Nicholas, 242 P.2d 
679. no Cal.App.2d 348. 


81. U.S. — Bingen v. First Trust Co. 
of St. Paul. G.C.A.Minn.. 103 F.2d 
260. 

Cal.—^Nicholas v. Nicholas, 242 P.2d 
679. no Oal.App2d 349. 

NT.—Gllllea v. Gillies, 268 N.T S. 
199, 239 AppPiv 682—In re Weir's 
Will. 14 N Y.B 2a 665. 172 Misc 74 
—In re Banka* Will, 68 N Y B 2d 
867 

Pa—Converse v. Hawse, 190 A, 899. 
826 Pa. 1—Thornton v. Koch, 176 
A- 3, 817 Pa. 400—Stinemnn v 
Slineman, Com PI., 16 Cumhna 61 
—Sty or V. Hess, Com PI., 69 Montg 
! Co 41. 

66 C.J. p 266 note IS. 

It is snffloleut if the settlor de¬ 
clares the present creation of a 
I fiduciary relationship with respet 1 
to certain property Hubjeoting the 
p«>raun by whom the pr(»porls' is 
thenceforth held to the equitable duty 
of dealing with it for the benefit of 
beneficiaries according to the Icriiis 
and conditions of the trust 
U S —Jaiser v Milligan, D C.Neb , 120 
F.Supp 699 

Mo—.SL I^mis Uniformed Firemen’s 
Credit Union v. llalcy, App., 190 
S.W.3d 636. 

88. Mo—Platt V Hucgel, 82 S.W.2d 
606, 326 Mo 776. 

Absauoe of eapress agremneut 

Mere abseiiee of exp^«•«l^ agreement 
to hold realty as trustee was held 
not concluRivolv to negative exist¬ 
ence of such relationship—112 West 
K9th St Corporulum v. Ilelvenng, 68 
F.2d 397, 62 AppUO. 350 
Bffeet of oonrt datennliiatiou 

WTien an express trust js found 
by court to have been lutended, it 
in every respect an expicKs arLive 
trust which the donor did not unmi-- 
'(iiknlily declare, l»ut which the 4'miil 
has helped out by interpn-tiition uml 
inference—Tootle-L.ncy Nat Hank, v 
lltollier. 111 S\V2d 12, 311 Mo 102!) 

I 

83. Ala.—Cress well v. Jones, 68 Alu 
4 :;() 

ITnn.iit—Ako V. ItuBsell, 32 Hawaii 
709 

84. US —Bingen v First Trust Co. 
of St I’aul. C.CAMinn., 103 F 2d 
260—Flliolt V Gordon. CCAKan. 
70 F.2i1 9—Jaiser v Milligun, D.C. 
Neb,120FSupp 599 

Cal—Niel V Barnard. 150 P 2d 177, 
24 Cal 2d 406- -T'oople v I’lerce, 21.1 
r.2d 085, 110 Cal.App2d 698—MullJ 
V. Mulli, 232 l*.2d 666. 105 Cul App. 
2d 68—Title Ins Co v McGraw, 
164 P.2d 846, 72 Cal.App.2d 390— 
Weiner v. Mullaney. 140 P 2d 701, 
69 Cnl.App 2d G2fi--liardison v. Coi- 
bott, ISO r.2d 226 Cal.App.2d 310 
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—^Del Giorgio V. Powers, 81 P.2d 
1006, 27 Cal App.2d 668. 

Flo.—Voorhies v. Blood, 178 So. 706, 
127 Fla. 887. 

HawalL—Ako v. Russell. 82 Hawaii 
769. 

Minn —^Farmers State Bank of Pose- 
ton V SJg EUlngson ft Co., 16 N.W. 
2d 319, 218 Mmn. 411—Jordan v. 
Jordan, 260 N.W. 886, 198 Mirni. 
428 

Mf>—Ramsey v. City of Brookfield, 
2.37 B.w.2d 143, 361 Mo. 867—Ste¬ 
phenson V. Stephenson, 171 S.W.2d 
665, 3.*!1 Mo 8—,St Louis Uniformed 
Firemen's Credit Union v. Haley, 
App, 190 S W.2d 636. 

Nell—0*Coniit>r v. Burns, Potter ft 
Co, 36 N,W.2d 607, 161 Neb. 9. 

N J —State V U S. Steel Co., 96 A 2d 
740. 12 N J 61 

|NY—Oillles V, Gllllea 868 N.T.S 
199, 239 AppPiv 582—In re Bab- 
luge's Esiiile. me NTS 2d 332. 201 
Mine 760—Graif v. Joyce, 16 N. 
Y.S.2d 601, 172 Misc. 919—In re 
Albro’s Will, 300 NTS. 1103, 165 
Misc 486—In re Frcistadt's Will, 
104 N.T.S 2d 610, idUrmed 3 06 N.Y. 
S 2d 995, 27S App.Div 962, amended 
on other giounds 107 N,Y.S.2d 466, 

I 279 APnI>lV 603 

N.C—Stephens v Clark, 189 BE 191, 
211 N C. 84. 

I Okl —Corpus Juris cited in Burns v 
Bastien, 60 P 2d 377, 384, 174 Okl. 
40 

I’a—Onbbel v. Gnitbol, 17 A.2d 892, 
311 I'a 11. 

Vt—I>i«‘ter V Scott, 9 A.2d 96, 110 
Vt 376. 

66 C J. p 269 note 26. 

To create oral trust 

Cal.—(’iinper v i.'o<>r»cr, 39 P.2d 820, 
3 Cdl App 2d 154. 

06. US —Bingen v First Trust Co 

[ of .'-’t T’aul, Ct'AMinn., 103 F.2d 
2f.O-Klliott V Gordon. CCA.Kan.. 
70 F2d 9—Jnwer v. Milligan, P.C. 
Neb. 120 F.Supp 699 

Ciil—Neel V Barnard. 160 P 2d 177, 
24 Cal 2d 400—People v Pierce, 243 
P 'd ."•S.'i, 110 Cnl.App 2d 698—Title 
In'! Co V MfGraw. 164 P.2d 846, 
72 Cal App 2d 390—Woiner v. Mul- 
lancy. 110 P 2d 704, 69 Cal.App 2d 
620—^Hardison v. Corbett. ISO P 2d 
220. 66 Cal App.2a 310—Del Giorgio 
V Power.'!, 81 P.2d lOOC. 27 Cal App 
2d CliS—Cooper v. Cooper, 39 P.2d 
820, 3 Cal App.2d 164. 

Fla—Voorhies v. Blood, 173 So 706, 
127 Fla. 337. 

Hawaii.—^Ako v. Russell, 82 Hawaii 
769 

Mmn—Jordan v Jordan. 259 N W. 
386. 193 Mmn 42R 

Mo Ibimsi V V City of Brookfield, 
237 SW2d 143, 361 Mo 857—Stc- 
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incorporating the word trust such as "trust fund,”*® ated.®* The fact that such words arc used is evi- 
or equivalent words,if the creation of a trust is dcnce of an intention to create a trust,®* and their 
otherwise sufficiently evident;®® and their absence absence is significant where it is claimed that a trust 
docs not prevent a declaration of trust from being was created.®^ The word “trustee,” following a 
sufficient.®® On the other hand, the use of such grantee’s name in an instrument, has been held to 
words is not conclusive of an intention to create a evidence the existence of a trust, and not to be 
trust, and does not necessarily, and will not of itself merely dcscriptio personae,®® although it does not, 
be sufficient to, create a trust.®® by itself, create a trust;®® but there is other au¬ 

thority holding that such a use of the word “trus- 
The use of formal or technical words, however, is tee” in a deed of conveyance is mere sur|)1usage 
important in determining whether or not a trust or descriptio personae, and the grantee takes the 
was intended,®^ and it is a circumstance to be con- title for his own use where no trust is declared and 
sidcred in determining whether a trust was ere- no beneficiary named.®*^ The trustee may be called 

phenson v. Stephennon. 171 SW2d| son v. Dorsey. 2‘lS NW SSB. 897,1 A 2(1 84, 2S IVl.Ch- 218, reversed on 


665, 361 Mo. 8—St, Louis Unifotirit'd 
Firemen’s Credit Union v. IIuli>y. 
App, 190 S.W.2a 636. 

Neb—O’Connor v. Burns, Poller & 
Co.. 36 NW.2d 607. 161 Neb 9 

NT.—Gillies V. Gillies, 26R N Y S. 
199, 2.10 AppDiv fiX2—In ro lUb- 
ba^p’s Estate, 106 N Y.R 2d 332. 201 
Mlsc. 760—De Graflf v. Jo>rc, 16 N 
Y S? 2d 601. 172 Miac. 919 

N.G—Stephens v. Clark, 189 SE 191, 
211 N C. 84. 

Okl.—Oorpiu Joris eited la Burns v. 
Bahticn, 50 P.2d 377. 884, 174 Okl 
40. 

Pa—Grd.hol V. Qnbbel, 17 A 23 892, 
841 Pa. 11—In re Pleibel’s EsIhIp, 
20 Pa Dist & Co 889—In re Loy's 
Estate, Orph, 87 Berks Co. 267— 
In ro Thomas* Estate, Orph, 26 
Erie Co 388 

Tenn.—^Donkins v. Webb, 84 S W,2d 
367, 19 Tenn App 182. 

Vt—Dieter v. Scott, 9 A.2d 06, llO 
Vt. 376 

Va.—Tate v. Haln. 26 S.B 2d 821, 181 
Va. 402 

66 C.J. p 269 note 37. 

86. Neb—O’Connor v. Burns, I’otter 
& Co.. 86 N.W.2d 607. 161 Neb 9. 

87. Mo.—St. Louis Uniformed Fire¬ 
men's Credit Union v. Haley. App. 
190 S W2d 636. 

66 C.J. p 269 note 28. 

88 . Hawaii.—^Ako v. Russoll. 82 Ha¬ 
waii 769. 

Neb.—O’Connor v. Burns. Potter & 
Co. 36 N.W 2d 607. 161 Neb 9. 

66 C.J p 269 note 29. 

88. N T.—In re Babbage’s E^^tate, 
106 N.T.S.2d 332, 201 Mlsc. 760 

66 C.J. p 269 note 81. 

80l U.S.—^Morsman v. C. I II, CC A 
8. 90 F.2d 18, 113 AL.R 441. ci r- 
tlorari denied Morsman v llelvn- 
ins. 68 S.Ct 20. 302 U.S 701, 82 L 
Ed. 642. 

Conn.—Connecticut Junior Republic 
Abb’d V. Town of Lltchflold, 174 A. 
804. 119 Conn. 106. 95 ALR 56. 

Isd.—hooper V. Cooper. 193 N.EL 722, 
100 lnd.App. 262. 

towa.—Corpiu Jnrts aaoted la Hods- 


230 Iowa 730. 137 ALR. 466, 
Ma«>s—Greeley v Flj'nn, 36 N E.2d 
391, 310 Mass 33 

MIrh—Union Guardian Trust Co. v. 
Nichols. 18 NW2d 3S3. 311 Mjrh 
107—Reichert v. Guaranty Trust 
Co of Detroit, 246 N W. 785, 260 
Mich 604. 

Neb—O’l'ennor v. Bums. Potter & 
Co, 36 N W 2d 607. 361 Neb 9 
NT.—City Bank Farmers Trust Co 
v Arnold. 197 NE. 288, 268 N T. 297 
—In re Babbage’s Estate, 106 N 
Y.,‘?.2d 332, 301 Misc 760. 
l*a—J’rovideiit Trust Co. of Philadel¬ 
phia V IjUketiH Steel Co, 68 A 2d 
2‘], 369 I’a. 1—la re Tunnell’s Es¬ 
tate, 190 A 906, 326 Pa 664-E P. 
Williur Trust Co v KnadbT, 185 A. 
319, 323 Po. 17—In ro Wallace’s 
E.state. 174 A, 897. 316 Pa 148 
SD—Strain v. Chamberlain Auto & 
Supply Co., 274 N.W. 661, 66 S I> 
427. 

Tex—Oolob V. Stone, Ctv.App., 2 62 
SW,2d 636. 

66 C J. p 269 note 80. 
la holographio will 
N.T—In re Douglas* Will, 88 N.T.S 
2d 498. 195 Mlsc 661. 

Purpose of statute 

Statute providing that deeds Jn 
which the words ’’trustee’* or ”as 
trustee’* are added to the name of 
grantee shall be treated as granting 
a fee-simple estate under certain con¬ 
ditions WAS Intended to prevent secret 
trusts and to convey the beneflclal 
title to the grantee along with legal 
title in order to prevent fraud being 
perpetrated on persons who might 
suhsequontly rely on the record when 
dealing with grantee.—^Arundel D(-- 
bi-nture Corp v. Le Blond. 190 tio, 
7(>.’•. 139 Fla. G68. 

91. Del — ^Delaware Trust Co v. FJts- 
I mauncG, 38 A.2d 926. 28 DH.Ch 166, 
reversed on other grounds Cnim- 
' l],sh V Delaware Truat Co , 46 A.2d 
888. 39 DelCb. 603. 168 ALR 451 
—Delaware Trust Co. v. Filzniau- 
nce. 31 A.2d 383. 27 Del Ch. 101, 
modiflod on other grounds Crumllsh 
V. Delaware Trust Co, 38 A.2d 463, 
87 DeLCh. 874—Jones V. Bodley, 27 
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other grounds Bodley v. Jones, 82 
A I’d 436. 37 DoICh. 273. 

93. Neb.—O’Connor v. Burns, Potter 
& Co.. 86 N.W.Sd 607. 161 Neb. 9. 

93. Mich.—^ITnlon Guardian Trust 
Co V Nichols. 18 N.W.2d 883, 811 
Mich 107 

Nell —(J’Connor v. Burns, Potter 8b 
Co, 36 NW.2d 507, 161 Neb. 9. 

I’ll —Lehigh University v. llowsr, 46 
A 2d 610. 159 Pa.Supor. 84. 

65 C.J p 270 note 32. 

Deed reading **1x1 trust for** In 
premise created trust though grant. 
us(>, and habendum are to grantee, 
her heirs, and assigns forever—^In re 
Greonbrook & North Caldwell Water 
Co., 142 A. 308. 103 N.J.Bq. 60. 
Befereaoe to trust 
Term "trustee” Is always under¬ 
stood to refer to a trust.—Coon v. 
Stanley, 94 S.W.2d 96, 230 Mo App 
634 

Said to show trust 

Devise of residuary estate using 
words "to be held by them In trust,*’ 
"said trustees,*’ "to be liuid by said 
trustees,” "in trust," throughout the 
entire instrument, created trust, 
where uses and purposes of trust 
were valid—Stacey v. Taylor, 264 N. 
W. 809, 196 Minn 202. 

94. R.I. —^Reynolds r. Hennessy, S 
A. 701, 15 R.L 215. 

When use ludispeusabls 

Use of word trust or trustee Is In¬ 
dispensable to creation of trust un¬ 
less Intention to create trust other¬ 
wise appears.—^Phillips v. Bavings 
Trust Co. of St. Louis, 86 S W.2d 923, 
231 Mo.App. 1178. 

85. Mo.—^Meyer Milling Co. v. Stroh- 
feld, 4 S.W.2d 864. 222 Mo.App. 
1194. 

66 C.J. p 270 note 34. 

96. N M.—Pershing v. Ward, 280 P. 
264. 34 N.M. 298. 

66 C.J. p 270 note 36. 

97. Ga.—^Brenner v. Wright, 194 8. 
E. 653, 185 Ga 280—^Andrews V. 
Atlanta Real-Estate Co., 18 8JD. 
648. 92 Oa. 260. 
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an "agent” or other similar designation,®* or "at- 
torney/’®® 

§ 44, Precatory Words 

Precatory or recommendatory worda will be euffl- 
Clent to create an expreae or voluntary trust where, and 
only where, It clearly appoara that such waa the Inten¬ 
tion of the donor or settlor and the trust is otherwise 
sufficiently declared. 

Precatory or recommendatory words may or may 
not be sufficient to create an express or voluntary 
trust.l Each case must be considered separately, 
and whether or not a trust has been created by 
precatory words must be determined on the basis 
of the facts thereof and the guitles and tests gen¬ 


erally applicable in determining the force and ef¬ 
fect of precatory words.® Such words will create 
a trust where, and only where, it clearly appears 
that such was the intention of the settlor.® Of 
themselves, such words are insufficient.^ A mere 
expres.sion of a wish,® such as expressions of a wish, 
desire, or recommendation that the transferee of 
property should use or dispose of it in a specified 
manner,® is not enough. 

An intention to impose enforceable duties on the 
transferee is essential to the creation of an express 
or voluntary trust, as discussed supra § 42 a; and 
the intention not to impose enforceable duties may 
be shown by the use of precatory words rather than 
mandatory words,or by the fact that the purposes 


Iowa.—Hodgson v Dorsey, 298 N.W. 

89C, 230 Iowa 730, 137 A L It 45C. 
Ky.—Sanaom v. Ayer & Lord Tie Co., 
139 R.W. 778. 144 Ky 655 
Tex—Barker v Temple Lumber Co, 
ComApp, 12 SW2d I?.*), reversed 
on other grounds 37 S.W.2d 721, 
120 Tex. 244 

98. Ga—Johnson v. Cook, 60 R.E 
867. 122 Ga 524 
6 B C.J. P 270 note 36. 

90. N T.—Merseroau V. Bennet, 108 
N.T.S. 868. 124 App.Div. 413. 

1 , Ky.—Uosworth v. Kilbourn, 201 

S.W2d 901, 304 Ky, 628. 

Md.—Pratt V. Tru.«itec'a of .Sheppard 
and Enoeh Pratt Hospital, 42 A Cl, 
88 Md 610 

Precatory word.<3 as creating te.mn- 
mentary trust see the C .1 S. title 
Wills 5 1011, also 69 C J. P 716 
note 58-p 727 note 62. 

VruBt Intent may be couched in 
words of request, suggestion, or en¬ 
treaty only; that is, the language 
may be “precatory."—Norris v. C, I 
R, C.CA,7. 134 F,2d 796. 149 A L R. 
1324, certiorari denied 64 S Ct 63, 
320 US. 756, 88 L Ed. 460. rehearing 
denied 64 S.Ct. 199, 820 U.S. 813, 88 
L.Ed 491. 

Sitnation* In whloh doctrine appUca- 
ble 

Although the doctrine of precatory 
trusts Is applied in most cases in 
situations where an apparent abso¬ 
lute gift IS made to one person and 
followed by the expression of a de¬ 
sire or request th.at it be used for 
the benefit of another. It is not con¬ 
fined to such situations, and is also 
applicable in cases where a gift Is 
made to an Individual or institution 
with a request that it be used in a 
given manner or for a suggested pur¬ 
pose.—Bankers Trust Co v. New 
York Women's League for Animals, 
92 A.2d 820, 23 N J Super. 170. 

2m Iowa.—In re Campbell, 229 N.W 
247, 209 Iowa 964. 

Ky.—Bosworth v. Kilbourn, 201 S.W. 
2d 904. 304 Ky. 628. 


3. IT S.—^Klng V. Richardson. C.C.A. 
N.C. 136 F 2d 849. certiorari de¬ 
nied 64 S.Ct. 91, 320 U S. 777, 88 
L.Ed. 466 

Iowa.—In re Heilman’.s Estate, 266 N. 

W 36. 221 Iowa 552. 

N.M —Torres v. Abeyta, 84 P.2d 592, 
42 N M 665 

Wa.sli,—Corpus Juris quoted in In re 
Bradley's Estate. 69 P2d 1129, 1131, 
187 Wash. 221. 

65 C J. p 270 note 40. 

Zntentlon controlling 

Whether or not a trust ha.s in fact 
been created in a particular case 
by the use of precatory w'ords l.s, 
in the final analysis, a que.stion of in¬ 
tention—.Sands V. Chun-h of Ascen¬ 
sion and J’rmee of Peace, 30 A.2d 771, 
181 Md, 636 

Precatory words held to create trust 

Ky—^Newland v McNeill, 126 .SW.2d 
127, 277 Ky 245—Curd v Field. 4.5 
SW 92. 103 Ky 293, 19 Ky.L 2016 
—Bohon V. B.irrett’s Kx’r, 7!) Ky 
'378. 2 KyL .'571—Major v. Hern¬ 
don, 78 Kv. 123. 

N.T—I'hillips V Phillips, 19 NE 
411, 112 N.y 197, 8 Am S n 737 
N.C—Cook v. Ellington, '59 N.C. 371 

Precatory words held not to create 
trust 

Md.—Pratt v. Tru.stees of Sheppard 
and Enoch Pratt Hospital, 42 A. 
51. 88 Md. CIO. 

N Y.—Clay v. Wood. 47 N.E. 274, 163 
N.Y. 134 

S.C—Brunson V. King, 11 6.C.Eq. 
483. 

4. Ariz — ^Newhall v. McGill, 212 P.2d 
704, 69 Anz. 259. 

Iowa—^In rc llellman’s Estate, 266 
N W 36, 221 Iowa 652. 

Po.—Brubaker v. Lauver, 185 A. 84 8, 
322 Pa. 461. 

Slsoretlouary right 

Expressions of desire or expecta¬ 
tion are not in themselves sufficient 
to convert an absolute devise or be¬ 
quest into a trust, but they imply a 
discretionary right.—Brubaker v. 
Lauver, supra 


Precatory trusts are not favored 

and their exten.sion is not to be en¬ 
couraged by the courts.—Torres v. 
Abeyta, 84 P.2d 592, 42 N.M. 665. 
Provisions held not precatory 

Where father created trust with 
income payable to himself during his 
life and thereafter to his children 
and with direction for division of 
principal on termination of trust, 
provisions that, if a deceased child 
had not made will conipl.ving with 
trust agreement, his share of prop¬ 
erty should go to .surviving children 
or descendants of any who might 
have died, could not be regarded as 
precatory and W'ere not made nuga¬ 
tory because they created a condi¬ 
tion subsequent.—Linahun v. Linu- 
han, 39 A 2d 896, 131 Conn. 307. 

5, Fla—Mngnant v. Peacock, 26 So. 
2d 566, 157 Fla 271. 

Ohio—Union Central Life Ins Co v 
MacBiair, 31 N.E.2d 172. 66 Ohio 
App 144. 

Pa.—Brubaker v. Lauver, 185 A. 848, 
322 Pa. 461—In re Tuttle’.s E.state, 
200 A. 921, 132 I»a Super 3'56. 
Wash—Corpus Juris quoted la In re 
Btudley's Estate, 69 ^.2d 1129, 1131, 
187 Wash 221 

6. ') C.J. l> 270 note 41. 

“Wish" 

Precatory word "wish" does not ac¬ 
cording to its ordinary use embrace a 
command but may in certain contexts 
and under i ertain conditions other¬ 
wise indicating such a purpo.so be 
held to create a trust.—Smith v. 
llevnolds, 121 SW,2d 672, 173 Tenn 
579 

“WiBh” held not to create trust 

Iowa—In re Campbell, 229 N.W. 247, 
248, 209 Iowa 964, 

6. N.Y—Clay v. Wood. 47 N.E. 274. 
153 N.Y 134. 

Pa—Biubaker v. Lauver, 185 A. 848, 
322 I'a. 461. 

7. low'a.—Hodgson v, Dorsey, 298 N. 
W. 895, 230 Iowa 730. 137 A L R. 
456. 
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to which the property transferred is to be applied 
are so broad as to show that the transferor intended 
that the transferee should be entitled to use the 
property for his own benefit.* The trust must be 
otherwise sufficiently declared in order that preca¬ 
tory or recommendatory words may create a trust, 
and such words, taken in connection with aU the 
other terms of the disposition and in the light of all 
the circumstances, must impose an imperative and 
enforceable obligation and exclude the exercise of 
discretion as to the disposition of the property by 
the person to whom the precatory words are ad¬ 
dressed and the subject of the recommendation or 
wish,and the objects or persons intended to have 


the benefit of the recommendation or wish,ll must 
be certain. A trust is not created if the donor or 
settlor manifests an intention to impose merely a 
moral obligation,'!^ even though he desires the prop¬ 
erty applied to a purpose other than for the personal 
benefit of the transferee.!* 

Precatory or recommendatory words will not be 
sufficient to create a trust where the donor shows an 
intention to leave the property absolutely.!! Hence, 
a precatory trust will not be created where the 
writing imports a grant of absolute ownership to the 
donee and there arc additional words expressing the 
donor’s wish as to the use or disposition of the 
property ps and indefinite and unsatisfactory ex- 


Mlch.—Town.send v. Gordon, 14 N.W. 
2d 67, 308 Mich. 438, 161 A.L. K. 
1432. 

8 . Mich.—Townsend v. Gordon, su¬ 
pra. 

9. Anz—Newhall v. McGill, 212 P 
2d 7C4, 69 Ariz 269. 

Fla—Ijines 6 Fla. 61. j 

Ky.—'Br).sworth v. Kilbourn, 201 S W 
2d 904. 304 Ky C2S. 

Or —Hall V. Dolph, 198 P.2d 272, 181 
Or. 319—Cooke v. Kinfi", 61 P.2(l 
429. 154 Or. 621, 107 A.L H 881, re- 
heannp: denied 62 l’.2d 20, 164 Or 
021, 107 A L R 881 

S.C— Corpus Juris cited in Alberfjntti 

V. Rummers, 26 S.E 2d '396, 399. 20.3 
S C. 137. 

Tex —Rich v. Witherspoon, Civ.App., | 
208 S.W.2d 674. 

Wash — Corpus Juris quoted in In ro 

Bradley’s Estate, 69 P.2d 1129, 1131, 
187 Wash. 221. 

66 C T p 270 note 39. 

Mandatory character of words 

In order to create nn enforceable 
"trust,” the words of the testator 
must be construed as mandatory — 
Newland v. McNeill, 126 S,W.2d 127, 
277 Ky. 245. 

As certain as ordinary lang'aag'e 

Precatory words, In order to create 
an express trust, must show an in¬ 
tention to create an express trust as 
surely as tliough the trust were de¬ 
clared In the ordinary manner. 
Iowa.—In re Heilman’s Estate, 26G N. 

W. 36, 221 Iowa 662. 

Md.-—Pratt v. Trustees of Sheppard 
and Enoch Pratt Hospital, 42 A. 51, 
88 Md. 610. 

N.M.—Torres v. Abeyta, 84 r.2d 592, 
42 N M. 6C5. 

Or.—Cooke v King-, 61 P 2d 429, 154 
Or, 621, 107 A L K. 881, rehearing 
denied 62 P 2d 20, 164 Or. 621, 107 
A.L,K. 881, 

Sufficient words to raise it is a pre¬ 
requisite to the establishment of a 
valid trust.—Magnant v. I'eacock, 25 
So.2d 666. 1'57 Fla. 271, 

Test 

(1) The real test is whether the 
89 C.J.S.—5li 


language u.sed i.s Imperative or leaves 
the u.se and d ispo.sltion of tin- pro-p- 
orty to the discretion of the donee — 
King V. llKhnrd.son. CCANC. 136 
F,2d 849, certiorari denied 64 S.Ct. 
91. 320 US. 777. 88 L Ed 466 

(2) The test is whi'thor precatory 
exprcs.-sion was u.scd in a mandatory 
.sense, although cou< bed in a niild, 
polite, courteou.s command, or only 
as .suggestuin or wish, falling short 
of id rid mg and coinfuil.sory direction 
—Brubaker v. Lauver, 186 A. 848. | 
322 Pa. 461. ; 

10. Ariz—Newhall v. McGill, 212 P. 
2d 761, 69 Anz. 269 

Fla—Lini's v Darden, 5 Fla. .51 
Md—Pratt v Tru.stee.s of Sheppard | 
and Enoch I’ratt Hospital, 42 A. 61, j 
88 Md 610. 

Or.—Hall V, Dolph, 198 I* 2d •272. 181 
Or. 319—Cooke v. King. 61 P.2d 
429, 164 Or, 621. 107 A.L.R. 881, 
reiicaring denied 62 I’.2d 20, 154 Or 
C21. 107 A L U 881. 

Tex—Rich V. Witherspoon, Civ.App., 
208 R W 2d 674. 

Amount of property 

Tenn.—Smith v. lieynolds, 121 S.W. 

2d 572, 173 Tenn. 579. 

Subject matter held too indefinite 
lOa—Magnant v. I’eacock, 25 So.'2d 
566, 167 Fla. 271. 

11. Ariz—Newhall v. McGill, 212 P. 
2d 761, 69 Ariz. 259. 

Fla—Magnant v. Peacock, 2'5 So.2d 
566. 167 Fla. 271—Lines v. Darden, 
5 Fla 51. 

Md—Pratt v Trustees of Sheppard 
and Enoch Pratt Hospital, 42 A. 
51, 88 Md. 610. 

Or.—Hall V. Dolph, 198 P.2d 272, 
184 Or 319—Cooke v. King, 61 P 
2d 429. 164 Or G21, 107 ALU 881. 
rehearing denied 62 P.2d 20. 154 Or 
621. 107 A.L R. 881. 

Tex.—Rich V. Witherspoon, Civ.App., 
208 S.W.2d 674. 

12 . N Y.—Clay v. Wood, 47 N.E. 274, 
163 N.Y. 134. 

Or.—Hall V. Dolph. 198 P.2<1 272. 184 
Or. 319. 


Pa—Popllock V. Plernlkoskl, 56 A.2d 
3 26. 161 Pa.SupGr. 687. 

Trust held not created 

(1) Generally.—Harmon v. Har¬ 

mon. 6 N,W2tl 762, 303 Mich 618. 

(2) The decedent’s .statement to 
her sisters that she wanted lier prop¬ 
erty to g<» to her hu.sbfind and their 
statements that they were willing 
and were glad that she felt that way 
did not entitle husband to the land 
on theory that a parol trust had been 
created in his favor.—Taylor v. Ad- 
dingturi. 23 S E.2d 31 8, 222 N.C. 393. 

13. Mieli—To\vn.send v. Gordon, 14 
NW2d 67, 308 Mich. 438, 151 A.L. 
R 14 32 

14. Tenn—Rmitli v Ri'ynolds, 121 S. 
W.2d 572, 173 Tenn 579. 

15. Ky—Jjumiorth v. Klibourn, 201 
S W 2d !)01, 304 Ky. 628. 

Md.—Saiid.M V. (^hur« h of Ascension 
and Prince of I’eace, 30 A.'2d 771, 
181 Md. 636. 

Trust held not created 

(1) Generally. 

N.Y—-Ciav V. Wood, 47 N.E. 274, 163 
N Y. 131. 

Or.—Hall V. Dolph, 198 r.2d 272, 184 
Or. 319. 

I'a—In re Tuttle’s Estate, 200 A. 921, 
132 l‘a.Super 356. 

(2) Soldier’s letter to sister In¬ 
forming her that he had taken out 

I war risk policy, naming lier as bene- 
fl< lary.—Bruhaker v. Lauver, 185 A. 
8 4 8, 322 Pa. 461. 

(3) J’rovision of will leaving bulk 
of estate to designated legatee, de- 
.scribed as “my dear friend and com¬ 
panion,’’ and stating that "she must 
take care of my dear cat.s,’’ was held 
not to create trust In favor of cat.s. 
—In re Bradley’s Estate, 69 P.2d 
1129, 187 Wash. 221. 

(4) Statement by donors In letter 
accompanying bonds that they were 
making gift of bonds to church and 
that they wished Income therefrom 
to be used for payment of ground 
rent or that bonds be used to retire 
ground rent, together with state- 
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pressions of a mere intention will not suffice as a 
declaration of trust when the deed is absolute.^^ 

§ 45. Certainty 

a. In g^cncral 

b. Subject matter or property 

c. Beneficiaries 

d. Interests of beneficiaries 
c. Manner of performance 

a. In General 

In order to conetituta an expraas or voluntary truat, 


the declaration of truat muat claarly aat fortli the eaaon- 
tlala thereof and be reesonebly certain In Ita material 
tarma. 

In order to constitute an express or voluntary 
trust, the essentials of a trust must appear clcar- 
ly.i7 Clear, explicit, definite, unequivocal, and un¬ 
ambiguous language or conduct is requiredA® The 
declaration must be reasonably certain in its mate¬ 
rial terms and embody the essential elements of a 
trust,!® so that a court may enforce its cxecution.2i> 
Certainty is required as to the disposition of the 
corpus or property,2! the nature of the trust,*® the 


monta by veMlry, thanklnsr donors for 
their gift for oxtlnKulshment of 
fcround rent, and'the delivery of such 
bonds to a custodiitn, did not create a 
tru*!!,—Sand*i v. (’hureh of Aseenaion 
and Prince of Peace, 30 A/Jd 771, 181 
Md. C36 

18. Wafih — Corpus Juris gnoted la 

Tn re Pindley’H Fistuto, 69 F.2d 
1129, 1131, 1K7 Wash 221. 

66 C.J. p 270 nolo 42. 

17. Minn—Farmers Stnte I3nnk of 
Foflston V. Six KMtnKAon & Co., 16 
N.W.2d 319, 218 Minn, 411. 

la r.S— U. R. V. Certain Land In 
Wayne County, Mo, Known ns 
Truet No. 8, Min/iSO N/it Wildljl*- 
Kefugo Project, D.C.Alo., 70 F.Supp 
730. 

Ill—Williams V, Andor.‘ion, 6 N.B,2d 
693, 288 111 App 119. 

Pa—In m Wallace's Estate, 174 A- 
897. 316 Po, 148--Ualr v. Snyder 
County State Punk. 171 A. 274, 314 
Po. 86 —Fopllock V Piernikoskl, 66 
A.2d 326. 161 T'u.8uI)CT. 687—In re 
Gillen's Will. 41 A.2d 4r2, 166 Pa. 
Super 650. 

Tenii —TJerrick v. LiUmpkins, 96 S.W. 
2d 939. 20 Tenn App 77. 

Vtuit la croatod Ttj words and aets 
of truHtor and trustee- indicating with 
reasonable certainty the cs.^cntlal 
elements of a trust,—People v. 
Pierce. 243 P.2d 586. 110 Cal App.2a 
698. 

la. U.a— Ilelden v. Cremln, C.C.A. 
Iowa, 60 p.2d 048, 91 A I. R 247. 
certiorari denied 64 S Ct. 123, 290 U. 
S. 687, 78 L.Ed 602—U S v. Ulck- 
erson. D C.Mo., 101 F.Supp. 263— 
lUnKen V First Trust Oo of St 
I’aul, DC.Mlnn., 23 F Rupp 958, 
reversed on other grounds. C.C.A., 
103 F.2cl 260. 

Ark—Kiltkerborg v. Hoff, 143 S.W. 

2d 660, 201 Ark. 68. I 

Cal.—Luiip V Whitaker, 123 P.24 68,1 
60 Cal App.2d 327. 

HI.—Tucker v. Countryman, 111 N.E I 
2d 101, 414 Ill. 216—Wagner v. 
Clauson. 78 N.E 2d 203. 399 Ill 
403, 3 A.L.H 2d 672—Merchants 

Nat. Bank of Aurora v. Frazier, 67 
N.B.2d 611, 329 llI.App 191— Cor. 
pun Juris cited ta Kilgore fur Use 


I of John Deere Plow Co. v. State 
[ Rank of Colusa, 21 N B 2d 9, 11, 300 
j III App 409, affirmed Kilgore v 
Stale Dank of Colusa, 25 N E 2d 39, 
372 Ill 678 —^People cx rel. Nelson 
V. Chicago Bank of Commerce, 1C 
I N B 2d 601, 296 Ill App. 497, of- 
flriTied 21 N.E2d 303, 871 111 396— 
Rovnolda v. First Nat. Bank, 279 
I Ill.App 581. 600. 

i Okl—Set.m v. Davis. 50 P.2d 6C2. 174 
I Okl 433 

Pa—Provident Trust Co. of Philadel¬ 
phia V I..iikena Steel Co, 58 A.2d 
t 23. 359 Po 1—In re Friedmann's 
I E,«itatf, Oiph., 40 Del Co 306. 

Tox—Rfiy V. Fowler, Civ App., 144 
S \V 2d 6G5, error di<tmifl,,ed, Judg¬ 
ment correct. 

Va—OorpiiB Juris oited in Woods v 
Stull, SO SE2d 676, 683. 182 Va. 
888 . 

Wash—Lnughlin v. March, 145 P.2d 
649. 19 Wash.2d 874. 

66 C J. p 270 note 43. 

Saelaration of truat held suffloiantly 
oertsdn 

(IJ Generally. 

Cal.—R oIhs V. Reiss, 114 P.2d 718, 
45 CaI.App.2d 740. 

NH—In ic Simard's Estate, 102 A. 

I 2d 508, 98 N.H. 454. 

N J —Savings Investment & Trust 
Co. V. lattle. 39 A.2d 392, 136 N. 
JEq 646. 

NC—Fuller v. Hedgpeth, 80 S.E.2d 
18. 239 N C 370. 

S.D.—Higgins v. Higgins, 20 N.W.2d 
623. 71 S.D. 17. 

(2) Provisions In trust instrument 
directing trustees on termination of 
trust iiy dec»th or marriogc of named 
liLMit’llf.Rry to iniike <aah payments 
in definite proportions to board or 
body authorized to receive such pay¬ 
ments for named institutions were 
not so Indefinite as to be invalid.— 
Odom V. Eiingston, 196 SW.2d 466, 
356 Mo. 115 

(3) Trust sot up by corporation 
to proMdo fiiiaiiciai ossuitunce for 
ita emploj fos and their dependents in 
certain t-inoi goncies under a trust 
agreement naming Itank as trustee 
and creating a cumniittce having au¬ 
thority to pass on applications for as¬ 
sistance and to a limited extent toj 
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moke loans to employees was not too 
Indefinite.—^Wachovia 'Bank & Trust 
Co. V. Rteele's Mills, 34 S E 2d 425, 
226 N.C. 302. 

(4) A trust providing for payment 
of Income and such amounts of prin¬ 
cipal as settlor might direct to him 
for life, payment of income after bis 
death to his widow, mother, brothers 
and sisters equally, and distnluition 
of principal, on last surviving life 
bcncnciary's death, to settlor's then 
living nieces and nephews and do- 
«eased nieces' or nephews’ living is¬ 
sue. was not illusory—National 
Shnwmut Bank of Poston v Curo- 
mmg, 91 NE2d 337, 325 Mass 457. 
Vmst held void for n&osrtalaty 

(1) Generally. 

Cal.—Bulian v. Ballan’s Market, 119 
P.2d 426, 48 Cal.APP 2d 160 
Ky.—Farmers Nat. Bank of Cynthl- 
ana v. McKcnney, 264 S W 2d 881. 
NH —Tunis V. Dole, 69 A.2d 760, 97 

N. H 420. 

Ohio—Hill V. Irons, 118 N.E 2d 243. 
ICO Ohio 8t. 21. 

(2) A trust agreement executed by 
widow and legal representative of de¬ 
ceased husband’s estate which pro¬ 
vided for marshaling of assets of de¬ 
ceased husband, including proceeds of 
life policy payable to widow as bene¬ 
ficiary, Wits defective when it locked 
clarity as to whether widow did In 
fact transfer her Interest In the pol¬ 
icy to the trustee named —Prudential 
Ins. Co. of America v. Osadchy, D.C. 
Mo., 54 F.Supp. 711. 

aa Ark.—^KrJekerberg v. Hoff, 143 

5 W.2d 560, 201 Ark. 63. 

IIL—Corpus Juris oited in Kilgore, 
for Ufce of John Deere Plow Co., 
V. State Bank of Colusa, 21 N.E 2d 

O, 11, 300 Ill.App. 409, affirmed Kil¬ 
gore v. State Bank of Colusa. 25 N. 
E 2d 39. 372 111. 578. 

66 C.J. p 270 note 44. 

21. ITS—U. S. V. Dickerson, DC. 
Mo., 101 F.Supp. 262. 

Provlsioiis held unosrtala 
U.S.—^U. S. v. Dickerson, supra. 

22. Ala—WolosofC V. Gadsden Land 

6 Building Corp., 18 So.2d 668. 246 
Ala. 628. 
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use to be made of the trust,** the purpose,the 
objects to be attained thereby, 2 ® and the time of 
termination of the trust®® 

If the langfuage is so vapue, general, or equivocal 
that any of the necessary elements of the trust are 
not described with certainty, a trust will not be 
created.®^ It cannot arise from loose and equivocal 
expressions,®® or from loose statements admitting 
possible inferences consistent with other relation¬ 
ships.®® It is not necessary, however, that the dec¬ 
laration express every element so clearly that noth¬ 
ing can be left to inference or implication,®® it be¬ 
ing sufficient if the donor’s general intent and the 
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objects thereof are ascertainable by the tribunal pro¬ 
vided for that purpose and where the trust in¬ 
strument itself provides a definite test whereby the 
obscurity may reasonably be made certain, the trust 
is not void.®® 

b. Subject Matter or Property 

The declaration must describe the subject matter 
or property embraced in the trust with reasonable cer> 
tainty. 

The requirement of certainty in the material 
terms of the declaration of trust extends to, and 
includes, the subject matter or property embraced 
in the trust.®® It has been held that the property 


Trust held void for uneertalnty as 1 

to the nature of the trust—^Union &| 
New Haven Trust Co. v. Koletsky, 
167 A. 803, 117 Conn. 334. | 

23. U.S.—U. S. v. Dlcker.«ion, D.C. 
Mo., 101 F.Supp. 262. 

FroTislouB held uncertain 

U.S.—lU. S. V Dickerson, supra. 

24. U.S—Mahaftey v. Helvenng, C, 
CA.8. 140 K2d 879 

Ind.—Sindlinger v. Department of Fi¬ 
nancial Institutions of Indiana. 199 
NE, 716, 210 Ind. 83. 106 A.L. It 
501. 

S 1>—John.‘ion v. Graff. 23 N.W.'2d 
K.C, 71 SD. 231. 

Tex—Drown v. Donald, Civ.App.. 21C 
S,W2d 679. 

Benefit of apeoifled person 

The purpose of a trust is sufficient¬ 
ly declared, where It appears (o be 
for use and benefit of spooilled Per¬ 
son.—Hill V. Irons, 109 N E.2d 
92 Ohio App. 141, reversed on other 
grounds 113 N.E.2d 243, 160 Ohio St. 
21—Homer v. Wullenwebor, 101 N.E 
2d 229, 89 Ohio App. 265. 

Purpose held sofflclautly definite and 
certain 

N.ll—In re Slmard’s E.state, 102 A 
2d 508, 98 N.H. 464. 

Ohio.—Homer v. Wullenwebor, 101 
N.R.2d 229, 89 Ohio App. 255. 

25. Ala—^IVolosoff V. Gad.S'dfn I..and 
& Building Corp., 18 So.2d BG8, 245 
Ala. 62S. 

26. U.S—^U. S V. Dickerson, DC 
Mo , 101 F Supp 262. 

Bpeciflo date 

It IS not necessary that there he 
a specific date for termmatjori of a 
trust and if. from terms of in.stru- 
nient, termination date can be oU-arly 
and fairly arrived at, trust is not 
subject to attack on ground of uncer¬ 
tainty of termination.—^IVood v. Con¬ 
tinental Ill. Nat. Hunk & Trust Co of 
Chicago, 104 N.E.L'd 246. 411 HI. 

345. 

Held aufliclently certain 

Trust instrument for conveyance of 
property waui held not void bccau.se 
instrument did not fix time for trans¬ 


fer of legal title to beneficiary, where I 
beneficiary on reaching mniority] 
could have prot ured such translcr on 
theory that such was apprc^^miate j 
timo set for conveyance, or that hene- 
flclary was sui Juris and entitled to 
have trust terminated and oor]>u,s 
given to licneflclary.—^IVight v. 
Street, 44 P.2d 322. 3 Cul 2d 14C. 
Provisions held uncertain 
U.S.—U S. V. Dickerson, D.C.Mo., 101 
F.Supp 262. 

27. D.C.—Moore v. Guy, 135 F2d 
476. 77 VS. App D.C. 379. 

Ill.—Tucker v. Countryman, 111 NE, 
2d 101. 414 III. 216—^W'agncT v. 
Clauson, 78 NE.2d 203. 399 III. 
403, 3 A.H.R.2d 67'2—Kllgon*, for 
Use of John Deere Plow Co, v. 
State Itank of Colu.sa, 21 N.E 2d 9, 
300 III App. 409, affirmed Kilgore v. 
State Hank of Colu.sa, 25 N E 2d 
39, 372 HI .578—People ex rel Nel¬ 
son v Chicago Bank of Commerce, 
16 N.E.2d 601, 296 III App. 497, 
affirmed 21 N E 2d 303. 371 HI. 
396—Heynolds v First Nat. Hank, 
279 HI App. 581. 600 
Okl—.Scran v. Davis, 50 P.2d 602, 
174 Okl 433 

Pa—Provident Tru.st Co. of Philadel¬ 
phia V. Lukens Steel Co., 68 A 2d 
23. 359 Pa. 1. 

Va—Wood,s V. Stull, 30 S E.2d 675, 
182 Va. 888 

28. Me—Rose v. Osborne, 180 A 
315. 333 Me 497 

Pa—In re Rodgers’ EsUito. 80 Pn 
l>ist. Jt Co 531, 2 F'ldueiary 54 0. 
afinined 97 A 2d 789, 374 J'a 246 

29. J'a.—^In re Wallace's E.state, 174 
A, 397, 316 1*11 14«—Hair v. Snyder 
County State Bank, 171 A. 274, 31 1 
J'a. 8!3—In re Gillen’s Will, 41 A t'd 
412, 156 I'a Super. 650. 

Tenn,—Dernek v. Jjumpklns, 95 S.W. 
2d 939, 20 Tenn App. 77. 

30. Ill—Gokslein V. Handley, 60 N. 
E.2d 851. 390 Ill. 118—Albert v. Al¬ 
bert. 80 N E.2d 69. 334 Ilk App. 440 

65 C.J. p 271 note 46. 

31. Pa—In re Mears’ Estate, 149 A. 
167, 299 Pa. 217. 
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Wlfl.—Wyae v. Puchner, 61 N.IV 2d 
38, 260 Wls 366. 

33. Cf»l—Willats v. Hosworth, 166 
r 357. 33 Cal App. 710. 

65 C.J. p 271 note 47. 

33. U.S.—living V. Klehardson, C.C.A. 
N C., 136 F 2d 849, oertiorarl denied 
64 SCI. 91, 320 US 777. 88 I..Kd. 
4bf>—Ihngen v. First Trust Co. of 
St. T’aul, C.C.AMinn., 103 F 2d 260 
—Hidden v. Crernln, Ct’.AIown, 66 
F2(l 913. 91 ALII. 247. eertiorari 
denied 54 S.Ct 123. 290 U.S 687, 
78 I. Ed 592. 

Ala—Wolo.'^eff V, Gndsden r.«and & 
lUjildniR Corp., 18 So.2<l 668, 245 
Ain. 628 

Arni—Nowhiill v. MeGill, 212 P.2d 
764, 69 Ariz 259. 

Ark--Kriekerlierg v. Hoff, 14.3 S W. 
2rl 660, 201 Ark 63. 

Cal—In re Ral.^.ton’.s Estate, 37 P.2d 
76, 1 Cal 2d 724. 96 A.L R. 963— 
Nicholri.s v Ni<hola.s, 242 P.2d 679, 
310 Cul.App 2d 3411—lifiin* v. AVhlta- 
kf'P, 123 P.2d 5.3, 50 Cul.App 2d 327 
—Haliiin v. Hiilian’s Market, 119 
P2(l 426. 48 Cril App.2d 150. 

DC—■Moore v, Guy, 135 J'’.2d 476, 77 
U S ApjiliC. 370 

111.— Wtignor V. (’iauHon. 78 N.E.2d 
203, 399 HI 40.3, 3 A.I. U 2d 67'2— 
I'eitjjle ox rel Nekson v. Cliicago 
Hank of Cointrien.e, 21 N E 2(1 303. 
371 III 396—Albert v. Albert. 80 
N.E 2d 69, 334 HI App. 410—Mer¬ 
chants Nat. Hank of Aurora v. Fra¬ 
zier, 67 N K2d 611, 329 Hl.A'Pp. 191 
—J.itwm V. Hulsey, Stuart & Co, 
68 NE.2d 737, 321 Ill.App 626— 
Willjam.s V. Anderson, 5 N.E.2d 
593, 288 Ill.App. 149—Reynolds v. 
First Nat. Hank, 279 Ill.App. 681, 
600. 

j Ind — Sindllngor v. Department of Fi- 
nanciai Institutions of Indiana, 
199 N.E. 715, 210 Ind. 83, 105 A. 
L.K. 501. 

Kun.—Shurnway v. Shumway, 41 r.2d 
247, 141 Kan. 835. 

Ky—Newiand v. McNeill, 126 S.W 2d 
127, 277 Ky. 245. 

I Mini!—Farmers State Hank of Fos.s- 
ton V, Sig Elllngson <& Co., lb N. 

1 \V.2d 319, 218 Minn. 411. 
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must be identified with as much certainty as is re¬ 
quired in a deed of conveyance,and that it must 
be sufficiently designated or identified to enable title 
thereto to pass to the trustee.^® However, reason¬ 
able certainty in the designation of the trust estate 
is sufficient,36 and, if the subject of the trust is made 
sufficiently clear that the proper court can judicially 
determine it, that will be sufficient.^'? The rule of 
id certum est quod certum reddi potest has been held 
applicable 38 trustee cannot object that the sub¬ 
ject matter of the trust was not ascertained with 


sufficient definiteness where it was due to his own 
dcreliction.33 The fact that the set-up of a trust 
fund may conceivably be affected by an unexpected 
turn of events does not make it ineffective.^® 

c. Beneficiaries 

The objects op beneficiaries of a trust must be desig- 
rtated with certainty. 

The rule of certainty in the material terms of a 
declaration of trust requires that there be certainty 
as to the object.s or beneficiaries of the trust.^^ The 


Okl —Seran v. Davis, 60 P.M '062, 
174 Okl 4n:i. 

pD—Johnson v. Graff, 23 N.W.Sd 
166, 71 S.I). 231 

Tenn—Derrick v. Lumpkins, 96 S.W 
2d 939. 20 Tenn.App. 77. 

Tex—Urown v Donald, Civ.App., 216 

S.W.2d 679—Pottorlf v. Stafford. 
CivApp., 81 S.AV.2d 539, error re¬ 
fused, certiorari denied 66 S.Ct. 139, 
296 U.S. 619. 80 L.Ed. 439. 

«5 C.J. p 271 note 49. 

Attached popes 

Wliere separate sheet of paper at¬ 
tached by clip to declaration of trust 
and containing description of proper¬ 
ty was not referred to In the declara¬ 
tion, certainty of description contain¬ 
ed In declaration was not enhanced 
by description contained In paper.— 
Laughlln v. March, 145 P.2d 649, 19 
Wash.2d 874. 

Deoloratioas as to subject held saf. 
flciently certain 

Cal —WeJner v. MuIIaney, 140 P.2d 
■704, 69 Cal.App.2d 620. 

Mass.—Newton v. Shepard, 22 N.E 
2d 618. 304 Mass. 6. 

N.y.—In re Wilson's Will, 46 N.T.S. 

'2d 167, 182 Misc. 698. 

S.D—IIig(?ins V. Higgins, 20 NW.2d 
523, 71 S D. 17, 

Tex.—Junes v. Watkins, Civ.App., 97 
S.W.2d 1027, error di!»missed. 

66 C.J. p 271 note 49 [aj. 

Peclaratloas held uncertain 

(1) Generally.—Tucker v. Country¬ 
man. Ill N.E.2d 101, 414 Ill. 215— 
65 C.J. p 271 note 49 [b]. 

(2) As to amount.-*'Gibson v, Se- 
cunLy Tru.st Co.. D.C W Va.. 107 F 
Siipp. 766, aflirmed, C.A., 201 F,2d 
57 o 

13) As to realty intended. 

Ga.—Metropolitan Life Ins. Co. v. 

Hall. 12 SE.2d 63, 191 Go. '294. 
Wa.-sh.—Laughlin v. March, 146 P.2d 
549, 19 Wash.2d 874. 

65 C.J. p 271 note 49 [b] (1), (4). 

(4) Under conditional sale con¬ 
tract, the contract was in.suihclent to 
create a "trust" as to the proceeds of 
resales.—Kilgore v. State Bank of 
Colusa, 26 N.E.2d 39. 372 Ill. 678. 

raots at time of creation 

The subject matter of a trust must 
be definite or definitely ascertainable 


from the fact.s existing at the time 
of the creation of the trust.—Smith 
V. Deahaw, 78 A.2d 479, 116 Vt. 441 
“Something** 

It is not sufficient to ascertain 
merely that the testator Intended the 
beneficiaries to have "something" un¬ 
der the trust.—Tucker v. Country¬ 
man, 111 N.B 2d 101, 414 Ill. 215. 

Time of conveyance 

Tho rule, with respect to the need 
for certainty of description of land, 
applies where the declaration of trust 
is made before the conveyance of the 
land; where the declaration Is made 
after the conveyance, a reference to 
the conveyance sufficiently identifies 
tho land in question.—^Porter v. Laue, 
Wash., 267 P.2d 1064. 

34. Wash.—^Laughlin v. March. 145 
'P.2d 549, 19 Wa.sh2d 874—Pacheco 
V. Mello, 247 P. 927, 139 Wash 666. 

35. N.T.—In re Albro's Will, 300 N. 

T.S. 1103, rC6 Misc. 486. 

36. U.S.—MabafCey v. Holverlpg, C. 

C.A.8, 140 F.2d 879. 

37. Wis —Wyse v, Puchner, 61 N.W. 
2d 38, 260 Wis. 36'5. 

38. N.Y,—.Sinclair v. Purdy, 139 N.E. 
L'S.*;, 235 N.Y. 24.5. 

65 C.J. p 271 note Bl. j 

39. U S —^I^Yieke v. Wober. C.C.A 
Ohio, 145 F.2d 737. 

Pallure to segregate from larger 
amount j 

[US—Fruke v. Weber, supra. 

40. Muss. —^I’lrst Nat. Bank v. 
Truesdale Hospital, 192 N.E. 150. 
288 Muss. 35. 

Encroachment on corpus 
Authority to trustees to encroach 
on corpus of trust in stated emer¬ 
gencies for the benefit of beneficiary 
to whom trustoes were directed to 
pay the entire net Income during her 
life or widowhood did not invalidate 
trust.—C>dom v. Langston, 195 S.W. 
2d 466, 355 Mo 116. 

41. U.S.—^King V. Hichardson, C.C. 
A.N.C., 136 F;2d 849, certiorari de¬ 
nied 64 set 91. 320 US 777. 88 
L.Ed, 466—Bingen v. First Trust 
Co. of St Paul, C.C.A Minn., 103 F 
2d 260—^Heiden v. Cremm, C.C.A. 
Iowa, 66 F.2d 943, 81 A,L.H. 247, 
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I certiorari denied 54 S.Ct. 12.3. 290 

U.S. 687, 78 L.Ed. 692 
Cal —In re Bunn’s Estate, 206 P 2d 
, 636, 33 Cal.2d 807—In ro 

Estate, 37 P 2d 76, 1 Cal.2d 721, 96 
A.LR 95.3—^Nicholas v. Nicholas, 
■212 P.2d 679, 110 Cal.App.2(l 34 9— 
Lane v. Wliitaker, 123 P.2d 53. 
50 Cal App.2d 327—Balian v. Ba- 
llan's Market, 119 r.2d 426, 48 Cal. 
App.2d 160. 

D.C.—Moore v. Guy, 126 F.2d 476. T7 

U. S.App.D.C. 879. 

Idaho.—'Hedfn v. Westdala Lutheran 
Church, 81 P.2d 741, 69 Idaho 241. 
Ill.—Wagner v. Clauson, 78 NE.2d 
203, 399 III. 403, 3 A.L.R.2d 672— 
People ex rel. Nelson v. Chicago 
Bank of Commerce, 21 N.E 2d 303, 
371 HI. 396—Kanter v. City of Chi¬ 
cago, 117 N.E 2d 790, 1 in.App.2d 
420—Albert v. Albert, 80 N.E 2d 
‘69, 334 III App, 440—Merchants 

N.Tt Bank of Aurora v. Frazier, 67 
NE2d 611, .329 Ill.App. 191—Lltwin 

V. Halsey, Stuart & Co, 68 N.E.2d 
7.37, 324 Ill App. 525—Kilgore for 
Use of John Deere Flow Co. v. 
State Bank of Colusa, 21 N E 2d 
9. 300 111 App. 409, affirmed Kilgore 
V. State Bank of Colusa, 26 N.E 2d 
39, 372 111. 578—^IVilliams v. Ander¬ 
son, 5 NE2d 593, 288 Ill App. 149 
—Koynold.s v. First Nat. Bank, 279 
Ill.App 581, 600. 

Incl—.Sindlinger v. Department of 
Financial In.stitutions of Indiana, 

199 N.E. 715, 210 Ind. 83, 105 A. 
L.]t. 501 

Ky—Newland v. McNeill, 126 S.W.2d 
127, 277 Ky. 245. 

Minn.—Farmers State Bank of Foss- 
ton V. Sig Ellingson & Co., 16 N.W. 
2d 319, 218 Minn. 411. 

Miss.—Esies v. Estes, 27 So.2d 854, 

200 Miss. 541—National Bank of 
Greece v. Savarlku, 14S So. 649, 1G7 
Miss 571. 

Ohio.—Moskowitz v. Fedcrman, 61 N. 

E.2d 48, 72 Ohio App 149. 

Okl.—Scran v. Davis, 60 P,'2d 662, 
174 Okl. 433. 

Or.—Endicott v. Bratzel, 27 P.2d 88'3, 
145 Or. 664. 

Pa.—Provident Trust Co. of Philadel¬ 
phia v. Lukens Steel Co., 58 A.2d 
23, 359 Pa. 1—Brubaker v» Lauver, 
186 A. 848. 322 Pa. 461. 
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beneficiaries must be expressly named^^ or so 
designated or described as to be capable of identifi¬ 
cation,*® or of being ascertained.** It is sufficient, 
however, if the language used clearly points out the 
beneficiaries*® or if they are designated with reason¬ 
able certainty,** or if they are made sufficiently 
certain that the proper court can detemiiiic them *7 

Designation of beneficiaries as a class is a suffi¬ 
ciently certain designation,*® provided the class is 
clearly defined.*® It is not necessary th.it the bcii- 
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eficiaries must all be named, or in existence, or 
known at the time of the creation of the trust.*® 
A trust is valid although the beneficiaries are left to 
be determined by the will of the settlor.*^ Certainty 
as to all beneficiaries of a trust is not essential to 
its validity as long as it is certain as to some, since 
as to those it will be held valid, although not as to 
the uncertain ones.®® A trust conferring on the 
trustee ample power to determine the beneficiaries 
thereof has been held not unccrt.'iin.®® A tmst Icav- 


S.r>.-^IipRlnB V. Hlffffins, 20 N.W.2d 
623. 71 S.D. 17. 

Tenn —^Derrick v. Lumpkins, 95 S W. 

2(1 939. 20 Tenn App. 77 
Tex—^Itrown v. Iiimald, CivApp, 21C 
S.W.2d C7!)—ll«v V. Fowler, ('iv 
App., 144 S'W.2d 666. error dinmisn- 
ed. Judgment < errect—^I’ottorff v 
SlalTord, Civ App., 81 S W 2d 539. 
error refuned, r«*rtiorari denied 66 
set. 139. 296 U.S. 619. 80 L.Ed. 
439. 

66 aj. p 2n note 64. 

DeflhlteneHn and certainty required 
■with respect to beneflemnos of a 
charitable trust see Charities S 
39. 

Who may be hcnedclary see supra 9 
23 

SeasoBLaliLB eartalaty reOLulxed 
S.D—Johnson v. Groff. 23 NW.2d 
166, 71 SD. 231. 

inLOontroUahle powor oX dlsposltloii. 

Trust oonfernntr uncontrollable 
power of diR])usition Is void—Cas- 
ton County tJnited Dry Forces v Wil¬ 
kins, 191 SR ft, 211 NC 660 

Beneficiaries hald deslffaated with 
snlBcleat certainty 

(1) (Jennrallj. 

Cal—^IVciiifT V. Mullnney, 140 P2d 
704, 5U (’Jil App 2d 62(1. 

Mass—Newton v. Fliepard, 22 N.D 
2d 618. 304 Mass. 6 
N.H—In re Siinnid's Estate, 102 A 
'2d 508. 98 N H 454, 

NY.—In re AViNon’s Will, 45 NY 
S 2d 167. 182 Misc 698 
Wia—In rc Cnll/ijrlier's R.statf, 282 
NW. 615. 2:il Wia 621, mamliitc 
rlanflod 291 N.W. 335. 231 V\ ii. 
621. 

66 C J. p 271 note 64 [a], 

(2) Wliere KTontors executed un- 
rect>rded land contracts and then con¬ 
veyed the land in trust under trust 
deeds autliorizin^ trustees to convey 
land to any persons trustees miffht 
ascertain were entitled to conveyance 
and to see to application of pur¬ 
chase money, the trust deeds were 
construable as creating- trusts for 
benefit of purchasers under the land 
contracts and pledgees of purchase- 
money notes, and were not void fur 
indeflnlteness.—'Virpinla Trust Co. v. 
Minor, 18 S.E.2d 879, 179 Vo. 377. 


Trust held uaoartaia us to beneftela. 
rles 

(1) Generally. 

U.S. —Gihflon V. Security Trust Co., 
D.CW.Va.. 107 FSupp. 766, afllrm- 
ed. C.A., 201 F 2d 573 
Ill.—Tucker v'. Countryman, 111 N.E. 
2d 101, 414 Ill 215. 

Mass.—'Howditch V. Attorney Gen¬ 
eral. 131 N.K. 796, 211 Mass 168, 
28 A L.K. 713. 

66 C.J. p 271 note 64 fbj. 

(2) Provimon tint certain prop¬ 
erty pass to de.sigiiatcd person to bo 
distributed as he deems advisable or 
as he thinks will be In acroidance 
with the donor’s wialies disclosos an 
attempted trust for Indefinite bene- 
flclunes. which is void—^Tunls v. 
Dole, 89 A.2d 760. 97 N.H. 420 

43. Fla—^Rcid v. Darry, 112 So. 846, 
93 Fla. 819. 

Speoifle deslgnatloii. 

rtenefU'iarics must be specillcally 
designated.—New hall v. McGill, 212 
P.2d 764, 69 Ariz 2,59 

43. Oi—Endteott v Bratzcl, 27 P.'2d 
883. 14.5 Or 651 

C5 (■* J p 272 note 56. 

44. Pa—nrubnJ.er v. Lnuver, 186 A 
84X. 222 J*a Oil 

fi.5 C.J p 272 nolo 57. 

45. U.S —Tvmg v. Richardson, 0.0 A 
NC, 136 F 3d R4», certioinrl dc- 
niciJ 61 .«!Ct 91. 320 US. 777. 88 
I. Kd 166 

46. Us—Al.ihafTey v. Ilelvoring, C 
O A 8, 110 F2d 879. 

47. AN IS—NNyso v ruehner, 61 N.AA" 
3(1 38, 2G0 AVIS 366 

48. Tow-a—Gunn V. Wagner, 48 N W 
2d 393, 242 Iowa 1001 

Neb—In le Reynolds’ Estulu, 268 
N.W. 480. 131 Neb. 667. 

Nil.—In re Himard's Estate, 102 A. 

2d 60X, 9X N H. 454. 

Ohio—Moskowiti! V. Pedermon, 51 N 
E2d 48, 72 Ohio App. 149. 

65 C.J. P 272 note 68. 

49. low'o- — Gunn v. Wagner, 48 N.W. 
2d 292. 242 Iowa 1001. 

N.H.—In re SImard’s Estate, 102 A. 

2d 608. 98 N.H. 464 
65 C.J. p 272 note 59. 

Dsfinlteaess rs^ulrsd 

The class is deilnite enough if its 
membership can lx; ascertainuiL 
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Ohio.—Moskowitz v. Pedernian, 61 N 
E.2d 48, 72 Ohio App. 149. 

S.I).—Higgins V. Higgins, 20 N.W. 

2d 62S. 71 S.D. 17. 

Befinlts dlass hsM desi gn atsa 

(1) Grandchildren, In existence and 
to be born constitute a “definite 
class” within meaning of rule that 
members of & definite class of per¬ 
sons can be beneficiaries of a trust.^ 
Higgins V. Higgins, supra. 

(2) Where testamentary trust gave 
trustees uncontrolled discretion in 
distribution of trust estate to per¬ 
sons and charities, provision Imme¬ 
diately following expressing desire 
that distribution of residue be made 
to next of kin consisting of brothers, 
HiHli^rs, their children and grandchil¬ 
dren, WHS necessarily included to cre¬ 
ate a definite class of persons to 
which tru.stee.s could make distribu¬ 
tion.—MoskowiU V. Federman, 51 N. 
K 2d 48, 72 Ohio App. 149. 

50. N.A’—^Il.irrlson v. Harrison. 36 
NY CJ3, 2 TranscrApp. 318—GJI- 
mnri v. RcJdington, 24 N.Y. 9. 

DTaaie 

(1) It IS not ncuescary to designate 
biMU'Ilt nil ii’h ol' (I tru.*4t b\ name, 
otbi-r ])i<ipiT (li'Mi t Ipt ion HtiflUe.s 
low.!.- Miiiphv V. Muiphy, 181 N.W. 
;{!)8. 190 Iowa 1331. 

NeJ*—In ro Ileyiioldx' Estate, '268 N. 
W 480,131 Neb 657. 

( 3 ) A trust 18 valid if beneficiary 
Is iisef'rtninable, even thciugh not 

iiiiiiicd—111 i(* (iallasix't's iO.Htate, 282 

N NN' 1)16, 231 AVis 631, in.indatc clar- 
ilioil 391 NW. 336, 231 Wia 621. 

51. Miixq—Lormg V. Massm'buHetts 
Horticultural Sue., 60 N.E, 936. 171 
MnsH. 401. 

Effeet 

A trust renults for tho Belt lor un¬ 
til the will takes elTect.—^National 
Sb'iwniut Hunk of Dostun v. Joy, 53 
N K 3d 113, 316 Mass. 457. 

58. Va.—Husseirs Ex’rs v. T'ahs* 
more. 103 8.E, G62, 127 Va. 475. 

63. Ohio.—Miller v, Tcachout, 34 
Ohio St. 626. 

Vatiire of memorial 

Mo—Odom V. Langston, 195 S.\N'.2d 
46C. 356 Mo. 116. 
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ing to the discretion of the trustee the selection of 
beneficiaries from a certain class is valid,even 
though he has discretion to exclude some members 
of the class altogether.^s 

Alternative beneficiaries. A trust for the benefit 
of certain persons, or either of them, has been held 
void for uncertainty;®® but a trust for the benefit 
of certain persons “or their heirs’* has been held 
valid on the basis that “or” will be construed as 
“and.”®'^ 

Unincorporated associations. A trust for an un- 
incoqioratcd association and the use and benefit of 
the members thereof, without stating who the mem¬ 
bers arc, has been held too uncertain as to the ben¬ 
eficiaries,®* unless it is contemplated at the time 
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that the association will, and subsequently does, be¬ 
come incorporated.®® However, there is no uncer¬ 
tainty as to the beneficiaries of a trust for a joint 
stock association where the shares of the members 
are transferable only on the books of the associa¬ 
tion.®® 

d. Interests of Beneficiaries 

In an express or voluntary trust the declaration of 
trust must show the nature of the Interest of the bene¬ 
ficiary and the quantity or extent of each beneficiary's 
Interest. 

The certainty required in a declaration of trust 
extends to the nature of the interest of the ben¬ 
eficiary,®'i and the quantity or amount of each ben¬ 
eficiary’s interest.®^ While a trust is valid where 
it is imperative as to the amount to be used for 


64. Iowa.—Ounn v. Wapnpr, 48 NW 
2d 292. 242 Iowa 1001— Corpus Ju¬ 
ris cited In GciHinKor v. GelHlng-er, 
41 N.W2d 86, 90, 241 Iowa 283— 
Corpus Juris cited in Ponzelino v 
ronzelino, 26 N.W.2d 330, 333, 238 
Iowa 201. 

MaMs.—National Shawmut Bank of 
Boston V. Joy, 63 N.E 2<3 113, 315 
Mass. 467—Newton v Shepard, 22 
N.E,2d 618, 304 Ma.sa I! 

Ohio.—Mo.skowitz v. Fodennan, 61 N. 

E.2d 48, 72 Ohio App. 149. 

66 C.J. p 274 note 81. 

65. Ohio,—Mo.sko Witz v. Federman, 
supra. 

AlteruatlTs classes I 

Trust, frlvinsr trustees discretion to I 
select between relatives of settlor as 
one class and charitable ornunizationa 
as another class In distribution of 
trust estate, was not void on theory 
no one could enforce trust bet'auae 
trustees might exclude completely 
one or the other of the classes, since 
any one in the doss of relatives could 
enforce trust as could a proper gov- | 
ornment olllelal on behalf of the char- ! 
Itable organizations,—Moskowitz v. j 
Federman, supra. 

66 . Conn —^Wright v. Pond, 10 Conn. 
265. 

57. Maas.—O’Rourke v. Beard, 23 N. * 
E. 676, 161 Mass 9. 

68. Minn.—^Lane v. Eaton, 71 NW. 
1031. 69 Minn. 141, 66 Am.S.R. 659, 
38L.R.A, 669. 

6.5 C.J. p 273 note 66. 
lInin(‘orporated associations as bene- j 
llciaries of trusts generally see su¬ 
pra S 23. 

69. Minn.—ICahlc v. Evangelical 
Lutheran .loint Synod, etc, 83 N.W. 
460, 81 Minn. 7—Lane v. Eaton, 
71 NW. 1031. 69 Minn. 141, 65 
Am.S.R. 659. 38 LRA. 669. 

60. Md.—RefCon Realty Corp. v, 
Adams Land <S£ Building Co., 98 A. 
199, 128 Md. 656. 


01. Cal.—Lane v. Whitaker, 123 P. 
2d 53, .50 Cal.App.2d 327—Lallan 
y. Lallan’s Market, 119 P.'2d 426, 48 
Cal.App.2d 150. 

DC,—Moore v. Guy, 136 P.2d 476. 77 
IJ.S.AppD.C. 379 

III—Wagner v. Clauson. 78 N.E.2d 
203, 399 Ill. 403. 3 ALR.2d 672— 
I’eople ox rel. Nelson v. Chicago 
Bank of Commerce, 21 N E.2d 303, 
371 Ill. 396—Merchants Nat. Bank 
of Aurora v. Frazier, 67 N E,2d 611, 
829 III.App. 191—Lltwln v. Halsey, 
Stuart & Co., 68 N.E.2d 737. 324 
Ill App. 626—Kilgore for Use of 
I John lieere Plow Co v. State Bark 
I of Colusa, 21 NE-2d 9. 300 HI App 
409. alllrmed Kilgore v. State Bank 
of Colu.sa, 25 N.E 2d 39, 372 HI. .578 
—Reynolds v. First Nat, Bank, 279 
lll.App. 581, 000. 

Mich—^Boyer v. Backus, 276 N.W. 
604, 282 Mich 693, motion denied 
280 N.W. 756, 282 Mich. 701. certio¬ 
rari denied 69 S Ct. 147, 305 U.S. 
644, 83 L.Ed. 416, rehearing denied ' 
59 set. 248, 306 US. 674, 83 L 
1 Ed. 437. 

Okl—Scran v. Davis, 60 r.2cl 662, 174 
Okl. 433. 

j 65 C J p 273 note 70, 

^ £ife estate or principal 

Where under one provision in a 
trust Hgreeinent the benellciuncs 
were limited to a life estate in one- 
half of the income only, and under a 
subsequent provision they were given 
the prineipal, their interest being 
vested as to title, but contingent as 
to tune of enjoyment, the provisions 
were so repugnant as to be ambigu¬ 
ous and render the agreement un¬ 
workable —Lissauer v. Union Biuik & 
Trust Co. of Los Angeles, 114 P.2cl 
367, 4'6 Cal.App. 2d 468. 

Natnxe of Interests of hene&ciarles 
held SQfflciently definite 

Mass.—^Newton v. Shepard, 22 N.E.2d 
616, 304 Mass 6. 
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Held void for uncertainty 

Ill.—Tucker v. Countryman, 111 N.E. 
2d 101, 414 Ill. 216. 

62. Cal —Lane v. Whitaker, 123 P. 
2d 53, 50 Cal App 2d 327—Lallan v. 
Ballan’s Market. 119 P.2d 426, 48 
Cal.A'Pp.2d 160. 

D C.—Moore v Guy, 136 F.2d 476, 77 
U.S App.DC. 379 

Ill—Tucker v. Countryman, 111 NE 
2d 101, 414 Ill. 216—Wagner v, 
Clauson, 78 N.E 2d 203, 399 Ill. 403, 
8 A.L.R 2d 072—Merchants Nat, 
Bank of Aurora v. Frazier, 67 N.E, 
2d Cll, 329 lll.App. 191—Kilgore 
tor Use of John Deere Plow Co. v. 
state Bank of Colusa, 21 N.E 2d 9, 
300 Ill App 409, aftlrmed Kilgore 
v. State Bank of Colusa, 25 N E 2d 
39, 372 Ill 678—People ex rel. Nel¬ 
son V. Chicago Bank of Commerce, 
16 N.E 2d 601, 29G lll.App. 497, af¬ 
firmed 21 N.E.2d 303, 371 III. 396 
—Reynolds v. First Nat. Bank, 279 
lll.App. 681, 600. 

Mich—^iJoyer v. Backus, 276 N.W. 
5(54. 282 Mich. 693, motion denied 
280 N.W 756, 282 Mich. 701. cer¬ 
tiorari denied 69 S.Ct, 147, 306 U. 
S G41, S3 L Ed 416, rehearing de¬ 
nied 59 set. 248, '305 US. 674, 
83 LEd 437. 

Okl—Scran v. Davis, 50 P.2d 662, 174 
Okl 433. 

65 C.J. p 273 note 71. 

Contingent on need 

Whore interest of each beneficiary 
under testamentary trust is made 
contingent as to its extent by need 
of the particular beneficiary and ex- 
en isc of trustee's discretion in bene¬ 
fit mrj’s favor, such Interest is none 
the less a valid one.—In re Simord’s 
E.state, 102 A.2d 508, 98 N.H. 454. 

Quantity or ontont of interests held 
sufilciently certain 

Ill.—Golstein v. Handley. 60 N.E.2d 
851, 390 IlL 118. 

N.H—In re Slmard'a Estate, 102 A. 
2d 608. 98 N.H. 464. 
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the beneficiary,8* where the amounts, if any, which 
the beneficiaries are to receive are wholly discre¬ 
tionary with the allcg:ed trustee, the trust is too 
uncertain to be enforceable,t>4 and there is no prop¬ 
erty which can be the subject matter of a trust, 
where its application to the purposes of the trust 
depends on the absolute and unconditional discretion 
of the person in control of the propcrty.6^ llow- 
■ever, a trust leaving to the discretion of the trustee 
the determination of the proportion or amount the 
beneficiaries shall receive has been held valid and 
enforceable as long as the trustee must divide the 
property to the class designated.®* 

Respective interests need not be designated where 
there are several beneficiaries, as it is presumed they 
take equal interests, so that the trust is not uncer¬ 
tain.®'^ It IS not essential that a beneficiary should 
have the entire beneficial interest or that the extent 
of the interest of the beneficiary be definite or defi¬ 
nitely ascertainable at the time of the creation of the 
trust.®* 


e. Manner of Performance 

In an express or voluntary trust the declaration of 
trust must show with certainty the manner in which 
the trust Is to be performed. 

The requisite of certainty in the declaration of 
trust, as discussed supra subdivision a of this sec¬ 
tion, includes certainty as to the manner in which 
the trust is to be performed.®* The rights and duties 
of the parties must be defined.It is not necessary, 
however, that all the details of the management 
and execution of the trust be specified,or that re¬ 
mote contingencies be provided against,*^* and the 
fact tli.it the ultimate disposition of the property is 
uncertain docs not invalidate the trust.73 it is .siifii- 
cicnt if the language used clearly points out the 
disposition to be made of the property^'* or if the 
general scheme of the trust is made suflicieiitly clear 
that the proper court can judicially^ determine it and 
supeniiteiid the execution of the trust. 

It IS not essential to tlic validity of the trust that 
the power and duties of the trustee be enumerated in 


63. Iowa — Corpna Jnrla (jnoted 1& 

I’onzelino v. 1‘onzclino, 26 N W.2d 
320. 331-332, 238 Iowa 201. 

65 C..T. p 273 nolo 72. 

Judicial control and aupervialon of 
trustee see Infra SS 261-2G2. 

64. luwa— Corpus Jtirls quoted in 
Ponzelino v. Ponzdino, 26 N.'W.2d 
330, 331-332, 238 Iowa 201. 

6.') C..I. p 273 note 73 

65. Ill—Booth V. Krug. 14 N.E3.2d 
645, 368 Ill. 487, 117 ALR 1193. 
Vnbridled dlsoratlon. in truKtec a.s 

to diHposition of trust property In- 
validnl(‘s trust as nctrntlvirif; nop<‘s- 
sary separation of loKal and c(jiiitable 
ownerships of property and involv¬ 
ing uncert.alnty.—'Ponzelnio v, I’on- 
zcllno, 26 N.W.2cl 330, 238 Iowa 201. 

66 . Iowa—Gunn v. ‘Wagricr, 48 N.W. 
2d 292, 242 Iowa 1001— Corpne Ju¬ 
ris cited iu Gelainger v. (lei.singer, 
41 N.W’2d 80. 90. 241 Iowa 283—| 
Corpus Juris cited la Bonzelino v. 
Ponzelino, 26 N.W.2d 330, 333, 238 
Iowa 201. 

Ohio —Moskowitz V Fedormun. 61 N 
E 2d 48. 72 Ohio App 149 
Utah—In rc Dewey's Estate, 143 P 
124. 45 Utah 98. Ann CaH.]918A 47.5 

07. Mont —Corpus Juris g.noted in 

Bell Holt McCall Co v. Caplne, 17'5 
P.2d 41G, 419, 119 Mont. 403. 

65 C J. p 273 note 74. 

Division of Income 

The failure of a trust instrument 
to specify how the income is to be 
divided between two beneflciaries 
does not Invalidate the trust, since 
the law imposes on a trustee the duty 
to deal Impartially with two or more 
beneilcianes —^Hughes v. Coffey, Ark , 
263 S.W.2d 689. 


88. Vt—Smith V Deshaw, 78 A 2d 
479, 116 Vt. 441. 

69. Cal—T.ianp v. 'Wnntnker, 123 P 
2d 53, 60 Cal App 2d 327 -lUlian v. 
UaU.jn’H Market, 119 P.2d 420. 48 
Cal App 2d ir»0 

D.C.—Moore v. Guy, 135 P.2d 476, 
77 IJ S AppD.C. 379. 

Ill.—Tueker v Countryman 111 N E 
2d 101, 414 Ill 215—Wagner v. 
Clauson. 78 N.E 2d 203. 399 Ill 
403. 3 A.Lrt2d 672—People ex rel. 
Nelson v. Chicago Bunk of Com¬ 
merce, 21 N.E 2d 303. 371 HI. 39G 
—Merchants Nat. Bank of Aurora 
V. Frazier. 67 N.E 2d 6H, 329 Hi 
App. 191—Lltwln V Halsey, Stuart 
& Co.. 68 NE3d 787, 324 III App 
'625—^Kilgore for U.se of John Deere 
Plow Co v. state Bank of Colusa, 
21 N.E 2d 9, 300 III App 409, afllrm- 
ed Kilgore v. State Bank of CoIiihu, 
2.5 NE.2d 39, 372 Ill. .578—Reyn¬ 
olds V. l'’iri»t Nat. Bank, 279 Ill..^l)p 
681, COO. 

Okl —Scran v. Davis, 60 P.2d 662, 
171 Okl 433. 

65 C.J. p 273 note 76. 
method of transfer 
Under deed in trust reserving to 
grantor power to convey the property 
by “absolute deed or by morfp.ige”, 
if Quoted words could be con.'^trutd as 
limiting grantor to such two no Ih- 
ods and as precluding grantor from 
executing a subsequent deed In trust 
or a will, the purported trust would 
bo void for uncertainty—IP'tkor v 
Nalley, 140 F.2d 171, 78 U S.App D C. 
312. 

Provision as to manner and method 
of performanee held suffleient 

(1) Generally.—Golstein v. Hand¬ 
ley, 60 N,E.2d 851, 390 Ill. 118. 
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(2) Where parties agreed to create 
a trust fund for purpo.se of purchas¬ 
ing a huildinf!, thi‘ facts that amounts 
to be contributed by each party wore 
It'll to future agreement, and that 
manner in which fund should be used 
for the purehfise, and that manner 
of making willnlrawals from fund, 
or of dnstribution, was to be subse- 
Quently deierminod by a majority 
vote of all the parties, did not Invall- 
dati* trust agreement for uncertainty. 
—Gaess v Gaess, 42 A.2d 796, 132 
Conn. 9C. 160 A L. H 432. 

70. Minn —•Farmers State Bank of 
FuSHton V. Sig Ellingson & Co., 16 
NW.2d 319, 218 Minn. 411. 

Trust held void for uncertainty as 

to the nglit.s ami duties of the trus¬ 
tee.—Union & New Haven Tru.st Co. 
V Koletaky, 167 A. 803, 117 Conn. 
331. 

I 71. U.S — Corpus Juris cited in 

! Blimen V. I’ll St Trust Co of St. 

I I’aul, C.C.A.Minn., 103 P.2d 260, 
204 

C5 C.J. p 273 note 77. 

72. Ill.—Orr v. Yates, 70 N.E. 731, 
209 Ill. 222, 

C5 C.J. p 274 note 78. 

73. N.y,—In rc Sprague's Will, 221 
N Y S 473, 129 Mlsc. 290. 

74. U.S—King V. Richardson, C.C.A. 
N.C., 136 P.2d 849, certiorari denied 
64 S.Ot. 91, 320 U.S. 777, 88 L Ed. 
466. 


75. Wis.—Wyse v. Puehner, 61 N.W. 
2d 38, 260 Wia 3G5. 
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detail^* Literal directions to collect income and 
disburse it to a named beneficiary are not necessary 
to the creation of a valid trust^^ The benefits pro¬ 
vided for need not be absolute and payable in all 
events in order to make the trust valid, but it is 
sufficient if the conting^cncy is one that probably 
might occur.'^s Broad discretion may he given the 
trustee.'^® The donor or settlor may leave the trus¬ 
tee a wide discretion as to the mode of realizing the 
end sought.®® However, where the settlor declares 
himself trustee for another, he need not declare 
the duties, implied by law, devolving on him as 
trustee in order that the terms of the trust be not 
uncertain.®! 

§ 46. Recital of Consideration 

Consideration need not be recited In the declaration 
of trust. 


While the necessity for consideration depends on 
whether the trust is executed or executory, as dis¬ 
cussed supra § 28, consideration need not be recited 
in the declaration of trust.Such words as "con¬ 
templation of marriage” need not be expressed in 
the instrument.®® 

§ 47. Reservations and Conditions 

In a proper case the settlor in an express or voiun- 
tary trust may reserve to himself various rights and 
powers, without invalidating the trust. 

The fact that the settlor, in creating the trust, 
makes certain reservations, does not in itself affect 
the validity of the declaration.®** Thus, in a proper 
case, he may, without invalidating the trust, reserve 
an estate or interest in the trust property.®^ He may 
reserve to himself a beneficial intcrc.st in the prop¬ 
erty for his life,®® such as a reservation to himself 


76. U.S.—Uinffpn v. First Trust Co 
of St. Paul, CC.AMinn, 103 F.2d 
260 

Zastrnmaiit hold not to daolara or 
imply trust powers 
Kan —Sinclair Prairie Oil Co. v. Wor¬ 
cester. 183 r,2d 947, 163 Kan. 640 

77. N.T.—In re Shelley’s K.state, 60 
N.T.S.2d 670. 

Power Implied 

The power of the trustees to re¬ 
ceive the income may be Implied from 
the Intention of the creator of the 
trust and the lang^uag-e employed by 
hlm.—In re Shelley’s E.state, supra 

78. Ky.—Sanford’s Adm’r v. San¬ 
ford, 20 S.W.2d 83. 230 Ky. 429. 

6'6 C J. p 274 note 80. 

79. Iowa.—'Ponzellno v. Ponzelino, 26 
N.W.2d 330, 238 Iowa 201. 

80. Tex,—Taysum v. El Paso Nat. 
Bank, CivApp., 266 S.W.2d 172, 
error r€*fuscd. 

81. Mo.—Rolle.slono v. National 
Bank of Cinnmorce in St. Louis, 25'2 
S W. 394, 299 Mo. 67. 

83. Mass.—Arms v, Ashley, 4 Pick. 
71. 

65 C.J. p 274 note 86. 

83. Pa.—Wells v. McCnll, 64 Pa, 207. 

84. U.S—United Bldg & Loan Ass’n 
V. Garrett, D.C Ark , 64 F .Supp. 460 

Mich —Corpus Juris quoted in Rose 
V. Rose. 1 NVV.2d 458. 460, 300 
Mich. 73—Corpus Juris quoted iu 
Goodrich v. ('ity Nat, Bank & Trust 
Co. of Battle Creek, 268 N.W. 253, 
265-266, 270 Mich. 222. 

Mo—Davis V. Rossi. 34 S.W.’2d 8, 
326 Mo, 911. 

Ohio.—Cleveland Trust Co. v. White, 
15 N,E.2d 627, 134 Ohio St. 1, 118 
A.L.R, 475. 

Retention of possession and control 
of trust res by donor as not alfect- 
tag validity of trust sec infra 8 64, 


' Auy legral power 

The settlor of a trust con re.serve 
to him.self any power which he de¬ 
sires with respect to the property 
delivered in trust, if the power is 
not illegal, and the reservation of 
the power will not of Itself invaiidate 
the tru.st 

Nob—Whalen v. Swircln, 4 N.W 2d 
737, 141 Neb. 650. 

Tex.—^Ijowcr Colorado River Author¬ 
ity V. Chemical Bank & Trust Co.. 
Civ.App, 185 SW.2d 461. aftlrmed 
190 S.W.2d 48, 144 Tex. 326. 

Bvaslou of taxes 

The .settlor's reservation of sun- 
i dry rights and powers will not ren- 
I der the trust void on the ground that 
I it might allow the evasion of taxes, 
since the government has ample pow¬ 
er to conserve its taxing authority 
and trusts may have different pri¬ 
vate and public effect —^Rosc v. Rose, 

1 N W.2d 458. 300 Mleh. 73—Good- 
ri<‘h V. City Nat. Bank & Trust Co 
of Battle Creek. 258 N.W. 253, 270 
Mieh 222. 

Bankruptcy of 'beneficiary 
A provision In trust that bankrupt¬ 
cy of beneficiary terminated trust as 
to beneficiary was a valid limitation, 
notwith.standJng, under trust, trus¬ 
tees could at their election make pay¬ 
ments to bankrupt, or his wife or 
children—Miller v. Miller, 31 S.E.2d 
844, 127 W.Va. 140. | 

85. U.S—Hopkins V. C. I. R.. C.C.A. 

6. 144 F2d 683. If.S A.L.R. 1301. 
W.Va.—Ray v. Frick Co,. 67 S.E.2d 
890. 133 W.Va. 715. 

65 C.J. p 565 note 37. 

Beversiou 

(1) The reservation of a rever¬ 
sion is not incon*«lstent with the crea¬ 
tion of a trust to continue until the 
death of the reversioner.—^Scholtz v. 
Central Hanover Bank & Trust Co., 
68 N.E.2d 603, 295 NY. 488—Doctor 
v. Hughes, 122 NE. 221, 225 N.Y. 

792 


.305—.Tulier v. Central Hanover Bank 
& Tiust Co. 74 NYR2d 262, *272 
App Div 698—In re Isaacs* Trust, 
83 N Y S 2d 808 

(2) In order to transform Into a 
remainder that which would ordinar¬ 
ily bo a rever.sion, the intention to 
work the transformation must be 
dearly expressed.—Seholtz v. Cen¬ 
tral Hanover Bank & Trust Co., su¬ 
pra—Do(‘tor V. Hughes, supra—du¬ 
ller v. Central Hanover Bank & Trust 
Co, supra. 

(3) A trust instrument directing 
I trustees to pay principal, after 

deaths of settlor and his wife, to set- 
I tier's children and his deceased chil¬ 
dren's descendants, or, if none, to 
settlor’s then next of kin, did not 
1 express intent to create remainder 
with sufilcient clarity to overt ume^ 
prima lacie precept of construction 
that a reservation to the settlor’s 
heirs or n«‘xt of kin 4s equivalent to 
the reservation of a reversion to 
the settlor himself.—duller v. Cen- 
I tral Hanover Bank & Trust Co., su¬ 
pra. 

Possibility of reverter 

Deed conveying realty to corpo¬ 
rate grantee in trust as long as it 
obeyed purposes in will under which 
the grantor acquired the realty, with 
provision for reverter to grantor If 
grantee failed to use it for such pur¬ 
poses, did not convey property strict¬ 
ly in trust, but vested determinable 
fee In grantee—Connecticut dunior 
Republic Asa'n v. Town of Litchfield, 
174 A. 304, 119 Conn. 106, 96 A.L.R. 
66 . 

86. U.S —^United Bldg. & Loan Ass’n 
V. Garrett, D C Ark., 64 F.Supp. 
460. 

Ark—Cribbs v. Walker, 85 S.W. 244, 
74 Ark. 104. 

Conn.—Cramer v. Hartford-Connectl- 
cut Trust Co., 147 A. 139, 110 Conn. 
22, 73 A.L.R. 201. 
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of a life income from the subject matter of the i sume,** or dispose ofP the corpus, such as a power 
trust or he may reserve the right to use or con- | of appointment over the principal,®® or the power to 


Fla.—Wlllfama v. Collier. 168 So. 816, 
120 Fla. 248, rehearing denied 162 
So. 868. 120 Fla. 24 8. 

Mass.—^National Shawmut Bank of 
Boston V. Joy, 63 N.K'2d 113, 816 
Mass. 457. 

N.Y.—In re Ford's Estate. 108 N.T. 
S.2d 122, 279 App Piv. 152, affirmed 
107 N.E.2d 87. 304 NT. 598. 

Ohio.—Cleveland Trust Co. v. White, 
16 N.E.2d 688, 68 Ohio App. 339. 

Snpporli 

Trust deed waB not void because it 
provided for the support of the grran- 
tor by the beneficiaries.—Lunt v. Van 
Gorden, 294 N.W. 361, 229 Iowa 263. 

87. U.S.—United Bldg. &. Loon Aas’n 
V, Garrett, D.C.Ark., 64 F.Supp. 
4C0. 

Cal —American Bible Soc. v. Mort¬ 
gage Guarantee Co.. 17 P.2d 165, 
217 Cal. 9. 

Conn.—Cramer v. Hartford-Connectl- 
cut Trust Co., 147 A. 139, 110 Conn 
22. 73 A L R. 201. 

Fla —Corpus Juris cited lu Williams 
V. CoUier, 162 So. 868, 870, 120 
Fla 248 

Ill —Bergmann v. Foreman State 
Trust & Savings Bank, 273 Ill.App 
408. 

Mass.—Cohen v. Newton Sav. Bank, 
67 N.E.2d 748, 320 Mass. 90, 168 
AL.R, 1321—Rock v. Rock, 33 N. 
E 2d 973, 809 Moss. 44—Murray v. 
O'Hara, 195 N E 909, 291 Mass. 75 
—Coolldgc V. Brown, 100 N.R. 723, 
286 Ma.ss. 604—Buteau v. Lavalle, 
187 NK C2«. 284 Mass. '276. 

Mich—Corpus Juris (quoted lu Rose 

V. ItoHC, 1 N.W.2d 458, 460. 300 
Mich. 73—Corpus Juris qiuoted lu 
Goodrich v. City Nat Bank & Tru.st 
Co. of Battle Creek, 258 N.W. 253, 
25.5, 256. 270 Mich. 222. 

Mo-—In re Gecl's Estate, App., 143 
S\V.3d 327—Coon v. Stanley, 94 S. 

W. 2d 96, '230 Mo App. 524. 

Nob—Whalen v. Swircin, 4 N.W 2d 
737, 141 Neb. €00. 

N.J .—Bassin v. Enoch-I’earl Co , 64 
A.2d 824, 140 N.JEq. 128—Nation¬ 
al Newark & Essex B.anking Co v. 
Rosahl, 128 A. 58C, 97 N.J.Eq 74 
N.T.—City Bank Farmers' Tru.st Co 
V. Chanty Org.%nly.aUon Soc. of 
City of New York, 26.5 N.Y S 267, 
238 App.Div. 720, affirmed 191 N.R 
604, 264 N.Y. 441—Application of 
Central Hanover Bank & Trust Co 
(Momand), 26 N Y.S 2d 924, 176 
Misc. 183. affirmed 3'2 N Y.S 2d 128. 
263 App.Div. 809, affirmed Central 
Hanover Bank & Trust Co. v, Mo¬ 
mand, 42 N.E.2d 610, 288 N.Y. 608 
Ohio. — Bolles V. Toledo Trust Co., 68 
N.E.2d 381. 144 Ohio St. 195, 157 
A.L.R. 1164—Central Trust Co. v. 
Watt. 38 N.E.2d 185, 139 Ohio St I 
60 —Cleveland Trust Co. v. White, I 


16 N.B.2d 627, 134 Ohio St. 1, 118 
A.L.R. 475—Fifth Third Union 
Trust Co. V. Foss, 16 Ohio Supp 
66 . 

Pa.—McCreary’s Estate v. Pitts. 47 
A.2d 23.5, 364 Pa .347—In re Tun- 
nell's Estate, 190 A. 906, 325 I'a. 
554—^Bclmo V. Continent.nl-Rnulta- 
blo Trust Co.. 161 A. 721. .307 Pa. 
670—Windolph v Girard Trust Co , 
91 A. 634. 246 Pa .349—Appeal of 
Dickerson, 8 A 64, 115 pa 19S. 
'2 Am S.R. 647—(^ollm.s v I’rovident 
Trust Co. of Philadelphia. 83 Pa 
Dl.st. & Co. 459. 68 Monlg.Co 376. 
R.I—Talbot V. Talbot. 78 A 535, 32 

R. I. 72. AnnCa.sl912C 1221 

Utah—Leggroan v. Zion’s Sav. Bank 
& Trust Co.. 232 P-2d 746. 

Vt.—.Smith V. De.shaw, 78 Aid 479., 
116 Vt 441. 

65 C.J. p 274 note 90. 

Who may be cestui see supra } 2.3 
ZSffact on passing of title i 

The tripstor's reservation of In¬ 
terest on bonds held in trust wn.s held 
not to affect the passing of title to 
principal of bonds from trustor to 
trustee for benefleianes—^Williams v. 
Collier. 158 So 815. 120 Fla. 248. re-! 
hearing denied 162 So. 868, 120 Flo. 
248. ! 

Time of veatiag 

Trust agreement which reserved to 
settlor the income for life was not 
invalid because of condition that one- 
half of corpus and accumulated in¬ 
come wa.s to vest absolutely In chil¬ 
dren and their Issue only at death 
of settlor.—^laberty Nat. Bank v. 
Hick.s, 173 F.’Jd -631. 84 U.S.App.D.C. 
198. 9 A.L.R2d 1355. 

88. US —^United Bldg. & Loan A.ss’n 
V. Garrett, D C.Ark, 64 F.Supp. 460 
Mass—(’’ohen v. Newton Sav. Bank, 
67 N.K 2d 748, 320 Maas. 90, 108 
A L n 1321. 

Mich — Corpus Juzla quoted ia Rose 
V. Itoae, 1 NW.2d 458, 460, 300 
Muh 73 —Corpus Juris quoted lu 
Goodrich v Citv Nat. Bank & Trust 
('i>. of Battle Creek. 258 N.W 2.''>3, 
255 2:.r., 270 Muh 222. 

Mo — Corpus Juris cited la In re 
Gecl’s Estate, App, 143 S.W.2d 
327, 331—Coon v. Stanley, 94 S.W. 
2d 96. 230 Mo.App. 624. 

Neb—Whalen v. Swircin, 4 NW.2d 
737, 141 Neb. 650. 

Ohio.—Central Trimt Co. v. Watt, 38 
N.E 2d 185. 139 Ohio St 50— Corpus 
Juris cited ia Cleveland Trust Co. 
V. White, 15 N.E.2d 627, 629, 134 
Ohio St 1. 118 AL.R. 475—P’lllh 
Third Union Trust Co. v. Foss, IB 
Ohio Supp. 55. 

65 C.J. p 274 note 91. 

Xa whole or la part 

Mo—In re Geel’s Estate, App., 143 

S. W.2d 327. 


Discretion 

Where settlor reserved right to dip 
into principal or corpus for his sup¬ 
port and provided that his discre¬ 
tion as to what wa.s a proper ex¬ 
penditure for his support could not 
bo questioned, settlor’s discretion as 
to what was proper expenditure for 
his support, could not be questioned, 
except possibly In case of abuse of 
discretion, but any expenditure of 
trust property, however extravagant, 
would have to be confined to his sup¬ 
port, and he would have no right to 
give It away or to use It for other 
purposes —Smith v. Deshaw, 78 A.2d 
479, 116 Vt. 441. 

Exteat of right 

The right reserved In trust Inden¬ 
ture to “use” securities, money, per- 
.Monalty and chosea in action neces- 
.sarlly implies the right to employ, 
invest, expend, and alienate such 
property as desired In any manner. 
—Atlantic Nat. Bank of Jacksonville, 
Fla. V. St. Louis Union Trust Co., 
211 S.W.'2d 2, 367 Mo. 770. 

89. Mich.—Oorpns Juris quoted lu 

Rose V. Rose, 1 N.W.2d 468. 460, 
300 Mich. 73— Corpnv Juris quoted 
iu Goodrich V. City Nat, Bank & 
Trust Co of Battle Creek, 258 N W. 
253, 265, 26'6, 270 Mich. 222. 
Vt—Smith V. Deshaw, 78 A.2d 479, 
116 Vt. 441. 

66 C.J P 274 note 92. 

Particular proylsioni construed 
I'rovision of trust deed that gran¬ 
tor re.served right to change provi¬ 
sions as to disposition of trust prop¬ 
erty after his death, but should have 
no right to exclude hla wife from 
bcncllts thereof, did not reserve pow¬ 
er to change wife’s intere.st —Talt v. 
.S.afo Deposit & Trust Co. of Bal¬ 
timore, CC.AMd, 74 F.2d 851. 

90. N.Y.—^Application of Central 

Hanover Bank & Trust Co. (Mo¬ 
mand), 26 N Y.S 2d 924. 176 Misc. 
1S3, affirmed 32 N.Y.S 2d 128. 263 
App.Div 809, affirmed Central Han¬ 
over Batik & Tru.st Co. v. Mom and. 
42 NE2d 610, 288 N.Y. 608. 

Power to appoint principal by will 
I'a—AI< Cleary’s Estate v. Pitts, 47 
A 2d 235, 354 Pa. 347—Collins v. 
Provident Trufit Co. of Philadel- 
j)hia, 83 Pa.Dlst. & Co. 459, 68 
Montg.Co. 376. 

Existence of power of appointment 

The existence of a general power 
of appointment, the exerci.se of whioh 
would defeat provtsion.s for di.stribu- 
lii>n of the trust property In default 
of appointment, does not make the 
trust property the property of the 
settlor—^National Sliawinut Bank of 
Bo.ston v. Joy, 63 N.E.2d 113, 315 
Moss. 467. 
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§ 47 TRUSTS 


borrow money on the trust res,®l or to withdraw all 
or any part of the trust estate or he may reserve 
the power to sell, assign, transfer, set over, and de¬ 
liver the property or he may reserve powers in¬ 
cidental to the administration of the trust,9* such as 
the power to manage, control, or supervise the trust 
property,®® or to control investments,®® or to sub¬ 
stitute a new trustee;®'^ or, as discussed infra §§ 


87-91, he may reserve the power to modify or re¬ 
voke the trust, or to revoke a gift to a beneficiary.®* 

Generally, such reservations are construed to be 
conditions subsequent,®® and where the settlor never 
exercises the powers reserved, the interests of the 
beneficiaries are present and subsisting at the time 
of his death and they are entitled to have the trust 
administered according to its terms.i Even though 


M. Mich.—RosP V. Rose. 1 N.W.Sd 
458, 300 Mleh. 73. 

93 . Mass—Coolidgrc v. Brown, 190 N. 

E. 723, 280 Mass, 504. 

Mich—Goodrich v. City Nat. Bunk 
& Trust Co of Battle Creok. 258 
N W, 263, 270 Mich 222. 

Mo—In re Geel's Estate, App., 143 
S.W.2d .327. 

JtuUoial control | 

Whore dopositnr of fund In hank 
croutod tru'.t, and expressly reserved 
riifht on her older alone to with¬ 
draw any part of fund from bank, 
dLsoretkmnry power as tru.stee was 
HUl'je<'t to control by court onlv un¬ 
der special < Iteuinslanees.-—Kal/- v. 
Greeninpcr, 216 P.2d 121, 90 Cal App. 
2d 246. 

93. UR—United Bldf? & Loan As.s'n 
V. Onrrett, D.C.Ark., G4 P Supi*. 

4 CO 

94. Fla—Willinma v. Collier, 1«2 So. 
8(58, 1'20 Fla 24 S 

Sale of trust property 

I’rovialons in trust Inatniment a.s 
to time for, and who should make, 
sale* of bonds given in trust was lield 
not to affect absolute rights of In-ne- 
nelanes to tru.st estate, where death 
of trustor merely fixed time when 
property should be distributed to bon- 
efleiarioB.—Wilhams v. Collier, 162 
Su 8C8, 120 Fla 248 
Bedelivery of property to trustor 

(1) Reserv’ed power In trust In¬ 
st runiont to require redelivory of 
bonds to trustor if trustee died be¬ 
fore execution of tru.st, or prior 
thereto at pleasure of trustor was 
construed to reft r to admlni.stration 
of tiust and not to revoeatmn of 
trust, where bonds wore subject to 
eon.sumniatlon of trust l>y which bon- 
eficial interest m principal of bonds 
Passed to designated beneficiaries — 
Williams V. Collier, supra. 

(2) Words "this instrument shall 
become inoperative" within trust In¬ 
strument providing that in event of 
death of trustee before execution of 
trust or prior thereto at pleasure of 
trustor such instrument shall become 
inoperative and bonds shall be re¬ 
turned to trustor was held to refer 
to contingent termination of admin¬ 
istration of trust by named trustee 
and not to discontinuance of trust, 
where trust was completely created 
and bonds to be delivered were ex¬ 


pressly made subiect to consumma¬ 
tion of trust —^Willlam.s v. Collier, 
162 So. 8(58, 120 Fla 248, denying 
rehearing 168 So. 816, 120 Fla 248 

95. Ga—Parkas v. Stephens, 188 S. 
E. 919. 54 GaApp. 706. 

Iowa —Kpok V. MeKinstry, 221 N.W 
851. 206 Iowa 1121 

Kv.— Corpus dnrls cited in Newland 
V McNmll, 1‘2G S W.2d 127, 130, 
277 KV. 245. 

Mich — Corpus Juris quoted In Rose 
v Rose, 1 NW2d 458. 460. 300 
Mb h 73— Corpns Juris quoted in 
Goodrieh v. City Nat. Bank & 
Trust Cl), of Battle Creek, 258 N. 
W. 2^n. 25.5, 256. 270 Mich 222. 
Neb—Whalen v. Swircin, 4 N,W.2d 
737, 111 Neb. 650 

N.Y—In re Ford'.s Estate, 108 NTS ' 
'2d 122. 279 AppDlv J52. affirmed 
107 NE2d 87. 304 N.T. 6.98. 

(55 CJ p 275 note 93. 

Iiegal or benefiolal title not affected 

III sorvation to grantor in deed cre¬ 
ating trust of right to control prop- 
iTtv conveyed as long as he lived 
and of right to sell property for re¬ 
investment on written eon.sent of 
lru.stee reserved no leg.al title in 
grantor os trustee and no benelicial 
interest a.s a ccstui que truist, but 
gave him right to control property 
us trustee's agent—Farkas v. Ste¬ 
phens, 188 SE 919, 54 Ga.App, 706 

Bight to vote stock 

Bonor’s re.servation of right to 
vote stock held In trust did not pre¬ 
vent trust from taking effect. 

Ky.-—Newland v. McNeill, 126 S.W.2d 
127. 277 Ky 245. 

Ohio—Cleveland Trust Co. v. White, 
10 N.E 2d 588, 58 Ohio App. 339. 

65 C.J. p 274 note 90 [a] (2). 

96. U.S—«opklns V. C. I. R., C.C.A. 
6, 144 F.2d 683, 158 A.L.R. 1301. 

Ill.—Bear v. Milllken Tru.st Co., 168 
NE 349, 336 Ill 366. 73 A.L.R. 173. 
Mass.—Leahy v. Old Colony Trust 
Co., 93 N.E 2d 238, 326 Mass. 49— 
National Shawmut Bank of Boston 
V. Joy. 53 N.B.2d 113, 316 Mass. 
467. 

Mich.—Rose V. Rose, 1 N.W.2d 458, 
300 Mich. 73—Goodrich v. City 
Nat Bank & Trust Co. of Battle 
Crock, 25S N.W. 263. 270 Mich 222. 
N.Y.—Pinckney v. City Bank Farmers 
Trust Co., 292 N.Y.S. 836, 249 App 
Div. 376. 


Ohio.—Central Trust Co. v. Watt, 38 
N.E'2d 185, 139 Ohio St. 50—Cleve¬ 
land Trust Co V White, 15 N.E.2d 
627, 134 Ohio St. 1, 118 A.L.R. 475 
—^Fifth Third Union Trust Co. v. 
Foss, 16 Ohio Supp. 66. 
BelnTestmeut 

Power reserved to settlor to pass 
on securities purchased for reinvest¬ 
ment will not invalidate trust, where 
the tru.stee otherwise had full discre¬ 
tion including full power to sell any 
and all propertv constituting the 
trust funds—City Bank Farmers’ 
Trust Co v- Chant V Organization 
Soc of CltV of New York. 26.5 N.Y.S. 
267. 238 App.Biv. 720. affirmed 191 
N.K 504, 264 NT. 441. 

Bight to veto Investments 

A s('ltIor'.s reservation of power 
to veto Investments by trustee did 
not ron.stltute the trustee a mere 
agent and prevent title from pa.s.sirig 
to the trustee or render the trust 
pxerutory—Cleveland Trust Co. v. 
While, 1C N.E 2d 588. 68 Ohio App. 
339. 

97. Mich —Corpns Juris quoted In 

Rose V Hose, 1 N W 2d 158. K.O, .‘lOO 
I Mieh 7.3—Corpus Juris quoted In 
Goo.lrn h v City Nat. Bank A Trust 
Co. of Battle Creek, 258 N.W. 253, 
255. 256, 270 Mich. 222. 

Pa—In re Barber's Estate. 155 A. 
665. 304 Pa 235, 

98. Cal.—'American Bible Soc. v. 
Mortg.age Guarantee Co., 17 P.2d 
105, 217 Col. 9. 

99. U.S.—United Bldg & Loan Ass’n 
V. Garrett, D.CArk., 64 F Supp. 460. 

Mich.—Rose V. Rose, 1 N.W.2d 458. 
300 Mich. 73. 

Ohio.—Cleveland Trust Co. v. White, 
16 N.B.2d 627. 134 Ohio St 1, 118 
A.L.R. 476. 

Particular oonditions 
Provisions of trust Instrument 
that in event of death of trustee be¬ 
fore execution of trust or at any 
lime prior thereto, at trustor's op¬ 
tion, instrument should become inop¬ 
erative and the trust property should 
be returned to trustor, were "con¬ 
ditions subsequent" which did not di¬ 
vest trustee of title.—'Williams v. 
Collier, 168 So. 815, 120 Fla. 248, 
rehearing denied 162 So. 868, 120 
Fla 248. 

1, U.S.—^United Bldg. & Loan Ass’n 
V. Garrett, D.C.Ark., 61 F.Supp. 

460. 
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the donor has reserved the right to enjoy the income 
from an irrevocable trust, it is nevertheless a 
completed transfer.® The fact that there may be 
no portion of the trust property left for the ben¬ 
eficiaries to receive, by reason of the settlor’s exer¬ 
cise of his reserved rig^ht to use or dispose of it, 
does not render the declaration invalid.® The res¬ 
ervation of the power of control over the trust prop¬ 
erty docs not invest the trustor or donor with con¬ 
trol over the economic benefits or income from the 
trust property.** 

Where, however, the settlor retains powers which 
in their cumulative effect amount to ownership of 
the trust estate with such control over the adminis¬ 
trative functions of the trustee as to make of him 
sinijily the settlor’s agent or representative, no trust 
is established.^ In determining whether the powers 
reserved by the settlor are so great as to negate an 
intent to create any present interest in the ben¬ 
eficiaries, factors to be considered are the formality 
of the transaction,® and the combination of reserva¬ 
tions."^ 

Express words. In an inter vivos trust, a power 


TRUSTS §§ 47-48 

reserved to a grantor, it has been held, must be by 
express words of re.scrvation.8 

Conditions. A settlor may validly impose condi¬ 
tions on the use of the trust property after his 
death.® A declaration of trust, to lake effect on the 
happening of certain conditions, docs not become 
operative if such conditions never occur. 

Restraint on alienation. Provisions in a trust in¬ 
strument prohibiting the alienation or mortgage 
of the trust property are valid under certain cir¬ 
cumstances but a provision prohibiting incum¬ 
bering the property is invalid and unenforceable 
where there is no penalty or forfeiture provided for 
Its violation,although such a provision is waived 
by the execution of incumbrances by the only per¬ 
sons who can complain of the breach.*® 

§ 48. Use of Several Instruments 

An express or voluntary trust may be declared by 
means of several Instruments or writings. 

A trust may be declared by means of several 
writings.** It is not necessary that the declaration 


a. ITS—^Ht'lvcnnpr v. Helmholz. 
App.D.O., 56 set. 68, 296 U.S. 93. 
80 L.Ed 76—May v Homer, Pa. 60 
set 286, 281 U.S 2.38, 74 Iv.Ed. 
836, 67 ATjR 1244—Commia.sioner 
of Internal Revenue v Northern 
Trust rc).. C.CA7. 41 F2d 732, 
nmrrned 51 S Ot. 342, 283 US. 782. 
ITi LEd 1412—Smith v. U. .S., PC. 
Mass., 16 F .Supp 397, anirmod, 
tJ.C.A, U S V. Nit hols. 92 F.2d 704. 

3. Mich —Corpus Juris quoted in 
llo&c V Uo.se, 1 N \V 2d 4,IS, 460. 
300 Mith 73—Corpus Juris quoted 
in Goodrich v. <’jty Nat Rank & 
Tru.st Co of Rattle Creek, 2.68 N.W. 
253, 25.'i. 256. 270 Mich 222. 

66 C.J. p 27.6 note 9.*). 

4. U..S—Chfloid V JlGlvenng, C.C A 
8, 105 F.L’d TiSG, reversed on other 
grrounds llelvering v Clifford, 60 
set. 564, 309 U.S 331. 84 U Ed. 
788, mandate conformed to, CCA, 
ClJIford V. Ilelverinff, 111 F.2d 896. 

5. N.Y—In re Ford’s Estate, 108 

N.T,S.2d 122, 279 App.Piv. 162, 

afllrmed 107 N.E.2d 87. 304 N.Y. 
598. 

Ohio.—Cleveland Trust Co. v. White, 
15 N.E.2d 627, 134 Ohio St. 1. 118 
A.L..U. 475. 

When trust may hs questioned 

Validity of trust may bo question¬ 
ed where settlor declares himself 
trustee but reserves power and right 
to withdraw, consume, or dispose of 
principal or corpus of trust property, 
but where settlor’s right to use prin¬ 
cipal Is restricted to use for settlor’s 
support, trust is not testamentary, 
and, where restriction is so confined. 


heneflclal interest clearly pa.saes to 
hcncflciary—Smith v. Deahaw, 78 A 
2d 479, 116 Vt. 441. 

8 . U..S.—United Bldg & Poan As.*?’!! 

V, Garrett, D C.Ark., 64 F.Supp 
460. 

Held present Interest 

Where settlor executed and ac¬ 
knowledged each declaration of trn«-t 
and their filing wa.s nckno\vlcdg<-(l 
ofllcora of corporations whidi i.‘’- 
.sued beneficial certiflcatc.s coii^Uiful- 
Ing the tru.st res and on each <•( r- 
tifU-.ate was indor.sed a notice attest¬ 
ed by ofMcer that i-ertifli-ate was sub¬ 
ject to declaration of trust and dcc- 
larntion.s salhsHcd all formal require¬ 
ments for creating a valid trust, pow¬ 
ers reserved to sidtlor were in n.'iture 
of "tondition.s subsequent,” and the 
bcncflciaric.s received a prc.scnt in- 
tere.'.t.—^United Bldg, & I,oan Ass’ii 
V. Garrett, supra 

7. Mich.—Goodrich v. City Nat 
Bank & Tiu.st Co. of B.alMe Creek, 
258 N.W, 263, 270 Mich. 222. 

Held invalid 

Trust indenture purporting to give 
trustor's personal property but re¬ 
serving to trustor during life the 
right to use, occupy, and enjoy such 
property was held void ab initio—At¬ 
lantic Nat. Bank of Jacksonville, Fia. 
V. St. Louis Union Trust Co., 211 
S.W.2d 2, 367 Mo. 770. 

8. U.S.—C. I. R. V. Waterbury, C. 
C.A.2, 97 P.2d 383, certiorari denied 
Holverlng v. W'aterbury, 69 S Ct 
105, 4 cases. 305 U.S 638, 83 L Ed 
411 — Higgins V. White, C.C.A.Mass., 
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93 F 2d 357, conformed to, DC., 
31 F.Rupp. 796, reversed on other 
grounds, C.C.A., White v. Higgins 
116 F 2d 312. 

9. Conn —Gaoaw v, Gaeaa, 42 A 2d 

7DC, 132 Conn. !»C. 160 432. 

10. U.S—Stochr V. Miller, C.C A.N. 
Y. 296 F 47 1 

11. Try.—.Spilni.m v Mcpcrr Cminty 
Nnl Blink of I Ian odsburg, 106 S. 
AV 2d 1031, '268 Ky. 701 

12. Kv—Spilman v Mercer County 
Not. Bonk of linrrod.sbuin, supri— 
b’ord V. Ford, 18 S.W 2a 869, 230 
ivy. 66. 

13. Ky—Spilmnn v, Mercer County 
Nnt Bank of I Int rndsburg, 105 S. 
\V.2d 1031, 268 Kv. 761 

14. Cal—AVelner v, Miillaney, 140 
P2d 701, .69 Cal.App 2d 62 ( 1 . 

Mo — Slepln'ii.'ion v. Sti fiben.son, 171 
.S \V 2d 566, .351 Mo 8— Corpus Ju¬ 
ris cited in Tootle-Ln<‘\ Nat. Bniik 
V Rolller, 111 S.VV.2d 12. 16, 341 
Mo. 1029. 

Mont —^Hodgklss v. Northland I’etro- 
leum Consol., 67 P.2d 811, 104 Mont. 
328. 

Pa-—^In re Corbin’s Trust, Orph., 67 
York Leg.Rec. 201. 

Tex.—Mosely v. Flkea, Clv.App., 7 26 
S.VV.2d 589, affirmed 161 S,W.2d 
202, 136 Tex. 386. 

65 C.J. p 275 note 08. 

Use of several in.ytrumen(s a.s suf- 
helent to satisfy requirement that 
declarations of trust be in writing 
see supra 9 39. 
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of trust be contained in, or endorsed on, the instru¬ 
ment which transfers the legal title to the prop¬ 
erty,or, where the property is described in the 
conveyance, that it be described in the declaration 
of trust.Although it has been held that the 
declaration of a trust must be contemporaneous with 
a decd,'!'^ it has also been held that the writings need 
not be contemporaneous,16 or inter partes i^ Con¬ 
temporaneous instruments may be a sufficient dec¬ 
laration of trust if, when construed together, they 
show the intent to create a trust.^6 A trust declara¬ 
tion resting on a contemporaneously executed void 
deed is void.^l 

Separate and several trusts may be created by the 
same instrument 22 

§ 49. Construction 

The construction of a declaration of trust is a matter 


Of law and should be based on a consideration of the 
whole Instrument or instruments, and the facts and cir¬ 
cumstances of the case, and should give effect to the 
intent of the parties. 

The construction of a declaration or acknowledg¬ 
ment of trust is a matter of law.23 

Whether a trust is declared by a particular instru¬ 
ment depends on the construction to be placixl on 
that instrument,“1 which, where it is clear and un¬ 
ambiguous, is deduced from the language thereof.25 
Regard will be bad to the provisions of the instru¬ 
ment as expressed,26 and the instrument or instru¬ 
ments will be considered in the light of the sur¬ 
rounding facts and circumstances :27 and whether 
or not a trust relationship arises from a particular 
transaction is to be determined from a written 
agreement entered into, plus the acts and declara¬ 
tions of the parties.28 

The whole instrument is to be considercd2t> and 


Incorporation by reference 

Tinder deed wherein g’rantre was 
deaerilied as trustee and iimvi.sion 
was made followimt descritUion of 
real e.state eonveyed that terms un¬ 
der which prantee should hold prop¬ 
erty a.s trustee were same terms and 
conditions under whieh he held rea] 
estate devised to him hy will of hi.s 
wife, the prantoe took the property 
subject to the same terms and con¬ 
ditions and subject to the same trust 
as that provided in wife’s will—.Sul¬ 
livan V. Khode Island Hospital Tru.st 
Co., 185 A 148, 56 H.I. 253. 

Trust held created 

US.—'Board of National Mis.sions of 
Presbyterian Church in the Ti S 

V. Smith. C.A.I1I.. 182 F.2d 3f.2 
III—Hordien v. Herdien. 8 N E 2d 726, 

290 Ill.App 000. 

Minn—Jordan v .Iordan, 259 N.W 
386, 198 Minn. 4'28. 

15. Mo—Stephenson v Stejihenson. 
171 S.W.2d 605, 351 Mo, S-Tootle- 
Uai'y Nat Bank v. Tiollier, 111 S 

W. 2d 12, 311 Mo 1029. 

16. Mont —HodxKif^H V. Northland 
Petroleum Consol., 67 2d 811, 104 
Mont. 32 8. 

17. Ohio.—^Petvnk v. Petv'ak, App, 
92 N.E.2d 412. 

18. Mo —Stephenson v. Stephen.son. 
171 SW2d 5(15, 351 Mo 8—ConJUS 
Juris cited iu Tootle-Eaey Nat. 
Bank v. Rollier, 111 S.W.2d 12, 
16, 341 Mo. 1029. 

Pa.—In re Corbin's Trust, Orph., 57 
York Lope Roc. 201. 

66 C.J. p 275 note 99. 

After title vests 

An express trust may be declared 
by a writing made after le^al title 
ha.s vested in trustei-Kurtz v. Rob¬ 

inson, Tex.Clv.App., 25G S.W.2d lOO'S. 


Power A- Irrig-ation Co., C.C.A. 
Wa.sh . 297 F. 905, certiorari denied 
4 5 S.Ct. 196. 266 TJ.S. 6.30. 69 L 
Ed. 4 77, and appeal dismissed 46 
set. 196, 266 IIS. 692, 69 L Ed 
458. 

20. Kan —Shlve v. Hayes, 294 P. 935, 
132 Kan. 137. 

21. Til—^ITess V. Gilbert. 77 N.E 2d 
536, 333 Ill.App 330. 

22. U.S —Commissioner of Internal 
Revenue v. McIIvaine. C.C A 7. 78 
F 2d 787, 102 A.T..R. 252, atUnned 
Ilelverintr v. Mellvaine, 66 S.Ct. 
332, 296 U.S. 488, 80 L Ed. 31.5 

23. U.S.—Schneider v, Murphy, C.A. 
Tex., 183 F.2d 777, certiorari denied 
71 S.Ct. 292, 340 US. 911, 95 L Ed 
659. 

24. N.C.—Oakhur.st Land Co. v 
Newell, 117 S E. 341, 186 N.C. 410 

65 C.J p 276 note 6. 

Particular iustrumeuts construed not 
to create trusts 

Neh—^O'Connor v. Burns, I'otter & 
Co, 36 NW.2d 507. 151 Neb. 9. 

65 C.J. p 276 note 5 [b]. 

25. Neb —Crancer v, Reichenbaoh, 
266 N.W. 67, 130 Neb 645. 

26. Neh.—O’Connor v Biirn.s, Potter 
.S' Co. 36 N\V.'2d 507, 151 Neb. 9. 

Particular provisions construed 

Neb—O'Connor v. Burns, Pbtter & 
Co., supra, 

27. Mmn.—Jordan v. Jordan, 259 N. 
W. 386, 193 Minn 428. 

Mo.—St. Louis Uniformed Firemen's 
Credit imion v. Haley, App., 190 
S.W.2d 636. 

Neb.—O’Connor v. Burns, Potter & 
Co., 36 N.W.2d 607, 161 Neb. 9. 

Ohio.—^Norris v. Norris, App,, 57 
N.E.2d 2G4, appeal dismissed 63 
N.E.2d 647, 142 Ohio St 634. 

Wash.—'Hoffman v. Tieton View Com- 
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munltv M E Church, 207 P.2d 699, 
33 Wash 2d 716 
65 C J. p 276 note 9. 

Transferor's langfuag-e 

Whether or not a transfer Intend¬ 
ed to give property in trust or for 
the transferee’s own benefit is de¬ 
termined by an interpretation of the 
transferor’s language In the light 
of all the circumstances—^Townsend 
V. Gordon. 14 NW2d 67. 308 Mich. 
438, 151 A.I..R. 143'2. 

Particular olroumstances 

In construing writing in Norwegian 
language from Norwegian in the 
United States to relatives in Norway 
which was relied on as declaration of 
trust, court would view instrument 
in light of facts that writer was 
not native of United States, that he 
prided him.self in carrying out details 
of his own affairs, was suspicious of 
lawyer.s, and did not depend on them 
in his own business —Bingen v. First 
Trinst Co. of St. Paul, C.C.A.Minn., 
103 F 2cl 260 
Pact question 

Whether a trust has been perfect¬ 
ly cri'ated is largely question of fact, 
and court in determining fact will 
give eflieacy to situation and relation 
of parties, nature and situation of 
property, and purposes and objects 
which settlor had in view.—Wy.se v. 
Puehner, 61 NW.2d 38, 260 Wls. 365. 

28. Cal —^People v. Pierce. 243 P.2d 
685, 110 Cal.App.2d 698. 

Not limited to writings 
The determination of the Intention 
IS not limited to a construction of 
the writing: this is particularly true 
in the criminal field since the pros¬ 
ecution Is not bound by any such 
contract.—People v. Pierce, supra, 

29. U.S.—Bingen v. First Trust Co 
of St. Paul, D.C.Minn., 23 F.Supp 


19. U.S.—^Adamson v. Black Rock 
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its various parts compared ;8® and where there are 
several instruments or writings, they are to be con¬ 
sidered and taken together.*^ Words are to be con¬ 
strued according to their natural meaning.32 in 
determining whether or not a writing creates an 
express trust the court is not permitted to speculate, 
guess, or surmise as to the meaning of the instru¬ 
ments and relationship of the parties.®^ The fact 
that the declaration is open to more than one inter¬ 
pretation and requires judicial construction does 
not defeat the trust. 34 

The court must give effect to the true intent of 
the parties,®® which is to be gathered from the gen¬ 
eral purpose and scope of the instrument or instru- 


TRUSTS §§ 49-50 

ments.®® Where an intention to create a trust is 
manifest, that intention should not be nullified by 
construction if there is any way in which it can be 
sustained.®^ Where construction is necessary, the 
practical interpretation given the declaration by the 
parties themselves is entitled to great weight,®® and 
many times is controlling.®® However, an instru¬ 
ment may be construed as creating a trust, although 
it expressly states it is not to be so construed.^® 
Thus, an agreement of the parties to an instrument 
that it shall constitute a present Sale and not be 
construed as a transfer of property in trust cannot 
change the true character of the agreement of the 
parties as disclosed by the instrument which evi¬ 
dences the transaction.^! 


4. Agreements, Covenants, and Transactions Creating or Operating as Trusts 


§ 50. In General 

a. General principles 

b. Conveyances or transfers absolute in 

form 

C. Conveyances containing reservations, 
conditions, or other provisions in¬ 
dicating trust 

d. Settlor constituting himself trustee 


a. Q^eneral Principles 

Whether or not a particular agreement or transac¬ 
tion creates an express trust depends on the Intention of 
the parties. 

Generally speaking, whether or not a particular 
agreement or transaction creates an express trust 
depends on the intention of the parties as indicated 
by their acts and declarations and the surrounding 


968, reversed on other grounds, C. 
C.A.. 103 F.2d 260. 

Cal.—Crenshaw v. Roy C Seeley Co., 
19 P.2d 60. 129 Cal.App. 627. 

Md.—Sands v. Church of Ascensjon 
and Prince of I’cace, 30 A.2d 771, 
181 Md. 636. 

Mich—'Union Guardian Trust Co. v 
NIchol.s. 18 N.W2d .383. 311 Mich 
107—llelchcrt v. Guaranty Trust 
Co. of Detroit. 246 NW. 7S.6, 260 
Mich. 604 

N.T.—In re Brunswick's Kstate, 266 
N.TS 879, 143 Mlsc. 573~In re 
Schwedler's Trust, 113 N Y S 2d 
506. 

S.D.—Bedell v. Steele. 28 N.W.2d 869. 
71 S.D 609. 

Wash.—Hoffman v. Tieton View Com¬ 
munity M. E. Church, 207 P.2d 699, 
33 Wash.2d 716. 

30. Wash —^IIolTm.'in v. Tieton View 
Community M. E. Church, supra. 

31. Mo—St. Louis Uniformed Fire¬ 
men’s Credit Union v. Haley, App. 
100 S.W 2d 636. 

Pa—In re Corbin’s Trust, Orph, 67 
York Le^.Bec 201. 

As Bin^le agreement 

Trust agreement covering lots pur¬ 
chased by owners of residence prop¬ 
erty In same neighborhood and con¬ 
temporaneous agreement expressing 
purpose to prevent erection of apart¬ 
ment houses on described lots, were 
held required to be considered as 


single agreement—^Hcltkempcr v. 
Pchnieer, 29 T'2d 540. 146 Or. 304, re¬ 
hearing denied 30 P.2d 1119, 146 Or. 
304. 

32. I‘a—Brubaker v. Lauver, 1S6 A 
848, 322 l‘a. 461 

Precatory words are not to be 
given the force of a command, where 
there is nothing to irHlicntc that 
they Were used in that sense — Bru- 
Iiaker v. Lauver, supra. 

33. U.S—S V. Certain Land in 
W.ayne County, Mo„ Known as 
Tract No S. Mingo Nat Wildlife 
Refuge Project, DC.Mo., 70 P. 
SuF>p 7.30 

34. Conn—Ifoyt v. Bliss, 105 A. 699, 
93 Conn 344. 

35. Mich—linion Guardian Trust 
Co V Njchols, 18 N \V 2d 38.3. 311 
Mieh. 107. 

Formalism not controlling 
In creation of trusts, settlors are 
not handicapped by form.alj.sm, l»ut 
rather courts of equity will seek to 
find real meaning of language u.sed 
by settlor.s and construe iL to indi¬ 
cate a trust intent if legal Incidents 
of a trust were de.sired, no matter 
how clumsy or unsuitalde the phrase 
used.—McClendon v. Dean, 117 I’.2d 
250, 46 N.M. 496. 

36. Md.—Doty v. Ghingcr, 3 71 A 
40, 166 Md. 426. 

Wash.—^Hoffman v. Tieton View Com- 
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mumtv M. E. Church, 207 P.2d 699. 
.33 W«.sh2d 716. 

Ezecntlon 

The w'urd "execution” as used In 
a triKst indenture pirihropes the ac¬ 
tual signing and f<»rnml delivery of 
trust in.stiurnenis mid also ernhraees 
the Rfluul carrying out and a dm in- 
istralion of tin* tru.st, and wmrd mii.st 
he given that meaning which trustor 
Intendi'd i1 to have ns Indicated by 
eonltxt—I’etitlon of Tuekerman, fiO 
N Y K 2d 734. 

37. N y.—Clo.se V, h'nrmers’ Loan & 
Trust Co., 87 N E 1005, 196 N.Y. 
92. 

60 C.J p 276 note 10. 

38. Cal—Bggert v. Pacific Stales 
.Savings & Loan Co., 136 P,2d 822, 

I 67 Cal App 2d 2.39. 

Neh—O’Comior v Burn.s, Potter & 

^ Co.. 36 N.W.2d 007, 151 Neb. 9. 

66 C J p 276 note 6. 

39. Ind—^Warner v. Kemer, 177 N. 
B. 369, 93 Ind.App. ,547. 

40. US—California & Hawaiian 
Sugar Rolhiing Corp. v. C. I. H., 
CCA.9, 163 F.2d 531, certlonari de¬ 
nied 68 S.Ct. .IfiO, tw'o cases, 332 
U S 846, 93 L Ed. 417, ap])lyirig 
California law. 

Cal.—Neel v. Barnard, 150 P.2d 177, 
24 Cal.2d 406. 

41. Cal —Eggert v. Pacific States 
Savings & Loan Co., 136 P.2d 822, 
67 Cal.App.2d 23d. 
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circumstances 42 A trust may be created by a con- in the custody of another,<6 or where the legal title 

tract based on a valuable consideration to stand of property is conveyed for a limited purpose,as 

seized to the use of, or in trust for, another.43 Any for example, the securing of performance of an 
agreement or contract in writing made by a person obligation by the transferor.^? 

having the power of disposal over property, where- ^ Conveyances or Transfers Absolute in Torm 

by such person agrees or directs that particular 

A conveyance op transfer of real or personal prop- 
property or a certain fund shall be held or dealt absolute in form may be held to have been made in 

with in a particular manner for the benefit of an- trust and the grantee may be held to be a trustee, 
other raises a trust in favor of such other person Subject to limitations imposed by the statute of 

against the person making itA* A trust exists frauds in respect of real property, the conveyance 

where property or funds are placed by one person or transfer of realms or personal property by a con- 


Ugnldatioji affreemexU; 

Where agreement for transfer of 
assets from one bulldlnpr and loan 
association to another provided heries 
of restrictions on iiower of vendee to 
sell assets It had acquired and re¬ 
quired quarterly statement to ven¬ 
dor. .statement In uprei'inent that] 
agreement and eonvcyance was In- 
lendi'd by jiartlea a,s a present sale 
was held not conclusive on parties.— 
Eggert V. I’ncillc States Savings & 
Loan Co., supra 

4a. Colo.—Smith V. Simmons, Cl P. 

2d GR9. 951 Colo. 227. 

Del —llodley v, Jones, 32 A.2d 436, 
27 Del Ch 273. 

Mich.—UalK'ock v. Fisk, 41 N.W.2d 
479, 327 Mich 72 

Pu —i>'Amh-o V. Citincl, Com PI., 82 
N(»rthCo. 264. 

66 C .J. P 483 note 79. 

Constructive tru.sLs see Infra §§ 139- 
159. 

Element-s and requisites of expro.ss 
tru.‘<L generally see supra § 21i. 
E'cpTfSHion of Intention In declara¬ 
tion of trust see supra § 4,'!. 
Result niff tru.sts see mlia §8 95-138 
Trust iinsing from nature and terms 
of iran.saclion without explicit dec¬ 
laration see InfiH 8 52 
"Whether a trust relatioiuship an.s- 
cs 1 roin a paitiiular tiaiisaction is 
to he determined from any written 
agieenierit plus Iht' aets and doehira- 
tnins of the pai Lies."—People v. 
Pieree, tJal App.. 243 P. 585, 590 
ParticiLlax agreemeats or transac¬ 
tions hold to create tmst 
(1 > In general 

II .S —-Carinaek v. U. S, CAMo, 177 
K 2d 463—Thloeco v Magnolia I’e- 
ti oleum Co., C.C.A Tex., 141 F.2d 
certiorari denied 65 S.Ct 276, 
323 UK 785, 89 L.Ed. 627—Urooks 
V. IJ K., DC.Cal, 84 F.Kupp 622. 
Ala.—Nixon v. Nixon, 16 So.2d 661, 
245 Ala 43. 

Cal.—Ilarntt v. Barrltt, 23 P 2d 64, 
132 Cal App. 538. 

Ind—Bejer v. Beyer, 106 N E 2d 247, 
122 Ind App 649—^Newlin v. New- 
hn, 52 N.E 2d 503. 114 Ind.App. 674 
Mo.—McGuire v. Hutchison, 210 S.W 
2d 621, 240 Mo App. 604, appeal 
transferred 201 S.W.2d 822. 356 Mo. 

zoa. 


N J —Tiinncnbaum v, Scacoast Tru.st 
Co of Ashury Park, 198 A, 856. 16 
N.J.Ml.sc 234, affirmed 6 A.2d 778. 
125 N.J.Eq. 360. 

(2) Where decedent withheld cer¬ 
tain fund from his employees in order 
to pay income taxes and social securi¬ 
ty taxes, ajnount withheld immedi¬ 
ately became a trust fund In hands of 
decedent and decedent could not 
change character of fund because its 
character was speciAed by statute 
and when decedent’s adminl.strator 
received erroneous Income tax refund, 
amount received by administrator 
was Impressed with a trust for ben¬ 
efit of United States of America for 
unpaid income and social security 
taxes—In re Carl’s Estate, Ohio 
Prob . 94 N E 2d 239. 

Partloular ogrreements or txansao- 
tloiui held not to create trust 

(1) In general 

Ark.—.Scott V Slate, 29 S.\V.2d 667, 
181 Ark. 1138 

III—Smith V Kelley, 66 NE2d 360, 
387 111. 213, 

Wasii—Arncinan v Arneman, 204 P 
2d 20«. 43 Wash 2d 787~Statp ex 
lel Wirt V Superior Court for 
Sitokane County, 116 P.2d 753, 10 
Wa.sh 2d 362. 

(2) inicre Inventor of vending ma¬ 
chine dusclosed his secret to another 
undi'r an ullogod agreement that the 
other w^ould ailvanee money for man- 
uf.u luring and tn.nk<-tmg machine 
and that net prollts would bo shared 
equ-Tily, no express trust arose in 
fa\ or of inventor.—^Warwick v. De 
Maio. 213 SW.2(1 392, 358 Mo. 130 

(.3) Where father and mother con¬ 
veyed certain realty to flr.st son in 
trust to jtrovido for maintenance first 
of mother and then father and, on 
their deaths, their two sons and 
duushter. and thereafter second son 
and wife by quitclaim deed conveyed 
farm to first son as trustee, deed of 
farm did not create an express tiu.st 
in farm by which it became a part 
of the trust created by the father 
and mother—Beyer v. Beyer, 106 N. 
E 2d 247, 122 Ind App. 649. 

43. NC—Peele v. LeRoy, 22 S.R.2d 
244, 222 N.C. 123—^Anderson v. Har- 
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rlngton, 79 SB 426, 163 NC. 140— 
Wood V. Cherry. 77 N C. 110. 

44. Pa—Converse v. Hawse, 190 A. 
899, 326 Po. 1—Cumberland County 
v. Lemoyne Trust Co, 178 A. 32, 
318 Pa. 85. 

Agreement of person acquiring title 
to hold or convey to use of another 
see infra § 51. 

45. Cal—^People v. Pierce, 243 P.2d 
585, 110 Col App 2d 698. 

Acceptance of possession of personal 
property as creating an express 
trust see infra § 65 
I Money to be retained 
Cal.—People v. pierce, supra. 

46. Cal —People v. Pierce, supra. 

47. Cal.—People v. Pierce, supra. 

48. Cal,—Knudson v. Adams, 30 P.2d 
608, 137 Cal App 261 

Ohio.— Corpus Juris quoted in Bho- 
walter v Miller. 45 N E 2d 774, 
775, 70 Ohio App. 232. 

Utah—Haws v. Jensen, 209 P.2d 229, 
116 Utah 212. 

65 C.J p 27(. note 1.3. 

Anroement of person .icnuirlng title 
to hold or convey to U‘-e of another 
see infia § 51. 

Parol tru.sts and elTect of statute of 
frauds see .supra §§ 31-41. 

Fraud, accident, or mistake 

Showing of fraud, accident, or mis¬ 
take is not necess.ary to engraft a 
trust on deed absolute on its face.— 
Sparks v. Mince, Tex.Civ.App., 138 S, 
W.2d 203—Ratcliff v. Ratcliff, Tex. 
Civ App., 161 S W 30. 
arantee os trustee or property Im.. 
pressed with lien 

Where grantor conveys property to 
grantee in return for grantee’s prom¬ 
ise to provide support and care for 
balance of Brantur's life, even though 
deed is absolute in form, grantee 
liold.s title as tru.’itee for benefit of 
grantor during Ins lifetime to insure 
the carrying out of obligation of 
agreement, or property Is Impressed 
with lien for that purpose.—Gibbons 
V. Bnmm. Wash., 230 P.2d 983. 
Mineral leases 

'Tex.—Powell V. Parks, 86 S.W.2d 
725. 126 Tex. 338. 
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veyance or transfer absolute in form^® may be held 
to have been made in trust and the grantee may be 
held to be a trustee, where the prior or contempo¬ 
raneous acts, declarations, and agreements of the 
parties evidence an intent and understanding that 
the grantee was to take and hold the property for 
a trust purpose. It is not permissible, however, for 
one who has made an absolute conveyance of prop¬ 
erty to fasten a trust thereon by his own subsequent 
acts and declarations alone,50 although such sub¬ 
sequent acts and declarations are sometimes con¬ 
sidered in connection with prior and contempora¬ 
neous ones in determining whether or not a trust 
exists.5l While there is no objection to the grantee 
subsequently declaring that he holds m trust,5- it 
has been held that statements made by a grantee to 
third persons, not agents or representatives of the 
grantor, to the effect that the grantee would hold 
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the property subject to a trust do not create a trust 
enforceable against the grantee.5^ An intention to 
create a trust must exist,^^ and such intention must 
be communicated to the grantce.^^ Within the 
meaning of the rules just stated, the facts and cir¬ 
cumstances surrounding many absolute conveyances 
have been held insufficient to disclose a trust.5® 

c. Conveyances Containing Keservations, Con¬ 
ditions, or Other Provisions Indicating 
Trust 

An express trust may be created by a deed or other 
transfer containing conditions, reservations, or other 
provistons sufficiently indicating an intention that the 
title shall be held in trust. 

An express trust may be created, not only by a 
deed or conveyance which expressly provides that 
the pr()p< i ly conveyed .shall be held for the ben¬ 
eficiary, 57 but also by a deed or other transfer con- 


Warraaty deed, 

(1) A warranty dred mav bn fdiown 
to luivc been uiion ti ust for i,;rantor 
and not as a eonveyanne of tlm liene- 
flntal Interest.—Wyant v. O; it t etuien. 
113 F2d 170. 72 AppHC 103. 

(2) Warranty deed mav he sliown 
to be without eori.sidoratiitn .and to 
hav(' been Intended to i oiivt-y lo 
^;r,inlco only naked lep.al titli’ us tru.s- 
1iw> for grantor—I'ayne v. Alien, 62 
P 2d 1227, 178 Okl. 328 

49. US—Mailers v. Equitable Life 
A'^.sur. Sue of U. S . C <’ A Ill , 87 
r 2d 233, certiorari dennal hi S<’t 
786. 301 US. 685. 81 L Ed 1343 
Oluo—Corpus Juris quoted lu Sho- 
wiilter V Miller, 46 JS K 2t! 774, 

77.5, 70 Ohio App. 232. 

C.7 O.J, p 276 note 14. 

I)<'Iivory or possession of per.sonal 
property creating trust see infra 
§ 65. 

Ck)ntra>ct to Bell realty 

Where decedent’s son entered into 
contract with decedent under which 
decedent a.s.slgned all his Interest in 
a contract to sell realty to son in 
consideration of son’s agreement to 
Pay all decedent’s expen.se.5 for his 
care, and to pay unpaid balance due 
on contract to sell realty which was 
not used for such expenses, as dece¬ 
dent directed, or in equal shares 
among decedent's children, including 
son, a-ssignment to son of decedent's 
interest In contract to .sell realty wa.s 
not absolute, but was in tru.st.~ln re 
Bodvin’s Estate, 226 P 2d 878, 87 
\Va.sh.2d 872. 

60. Ohio.—Corpus Juris quoted la 

Showaltcr v. Miller, 46 K E ‘Jd 774, 
775, 70 Ohio App. 232. 

66 C.J. p 276 note 16. 

61 . Ohio.—Corpus Juris quoted in 


I Sliowalter v Miller, 45 N.E 2d 774, 
77.5, 70 Ohio App 2:12. 

65 U..J |) 276 n<)l(> 16 

52. AN'iisli—1‘orter v. Lauc, 207 l’.2d 

I 65 J T> 276 note 17. 

Mining claims 

I Wlii'ic one of ivo joint owners of 
jiniii'iig i-lainiM i-xccuted iib<^<»lute and 
uneoiidit lonal deid to third per.Hon 
icnusing, rtloasing, and forever quit- 
el.'uniing .su'-h claims, .second owner, 
who rat lib'll Mich execution, received 
u I iplU, title, and Intercf.t in < laim.'^ 
under .subsc'ujcrit agn erm nt whei< bv 
grantee acknowledged that he Jn id 
title ns trustee for owner.s, with ri- 
‘^pect to whether assignee under .sec- 
j ond owiK'r’.s .sub.seipietit a.s.signment 
of his right, title, and intere.st in and 
to agreement rei'eived any interest in 
elnima—Moore v. Hoar. 81 P 2d 226, 

I 27 Cal App 2d 269. 

53. C.al—Hill V Donnelly, 110 r.2d 
135, 4.3 Cal App 2d 47. 

54. Cal—Kmidson v. Adams, 30 r'.2d 
COS, 1.37 Cal Apr 261 

Pla—Semple V Semple. 105 So. 134, 
90 h'l-i 7 

Ohio— Corpus Juris quoted In Sho- 
w.alter V Miller. 45 N.E.2d 774, 
775, 70 Ohio App 232. 

Time of execution of instrument 
Whether a trust exists different 
from terms of conveyance that Vested 
title depends on intention of jiartie.s 
at time instrument was executed — 
Benbow V. Benbow, 157 So. 512, 117 
p’la 37. 

55. l''‘la — Semple v. Semple, 105 So 
131. 90 Fla 7 

Ohio— Corpus Juris quoted in .Sho- 
walter v. Miller, 45 N E 2d 774. 
775, 70 Ohio App 232. 

Xilfe estate 

Devisee’s fee title to interest in 
land, devised to him by his snster. 
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to whom it had been conveyed by 
anolher siKtor’s deed, handed to dev- 
ksee by grantor with request not to 
teeord it nnlil .she died, was suli.leet 
(o j-vraiilor’y life e.stale, as to which 
devmi'o was trustee for grantor — 
Kmidson V AdaniH, 30 P.2d 608, 137 
Cal App 201. 

56. Ark—Cba.de v King, 76 S.W.2d 
300, 189 Ark 1093. 

Mil It —Hacker \ Hacker, 283 NW 
63 9, 287 kill ll. 4 35 

Mil's—.Jone.s v Cr.iwford, 30 So 2d 
57, 201 ATi.ss 7 91, .suggestion of 
error overruled 30 So 2d 613, 201 
Mass 791 

Ohiohmitt V Sehnell, 14 Ohio 
CirCt. 153. 7 Ohio Oir.Dec 657. 

65 C..I p 276 note 20. 

Admi.SKibillty and sufficiency of evi¬ 
dence to charge grantee as trus¬ 
tee see infra 69-71. 

Agi eernent.s or tran.saetlon.s. creating 
or iiiti'iided to create other rela¬ 
tions generally see infra § 59. 
Xtasemeut rights 

AV^here conveyance of lot by local 
lodges to grand lodge wa.s accom¬ 
panied by separate ngrer merit recit¬ 
ing that grand lodge .should eon.struct 
building and that local lodge.g should 
have ea.sement rights to u.se of lodge 
room in such building, subject to 
specified contingencic.s, agreement 
was not a trust agreement and did 
not have effect of Impresfsing a trinst 
on land conveyed or on land pur¬ 
chased from proeecds of sale of land 
conveyed or on money paid on notes 
executed by local lodges to grand 
lodge. —'Knox V. Lyarels, Tex.Civ. 
Apji , ir»6 S.W.2d 435, error refused. 

57. Ga—May v. Trottl, 111 S.E 669. 
153 Ga. 82. 

65 C .1 p 277 note 21. 

"A tru.st may be created by the 
execution of a convoyanxie in trust.”— 
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taining conditions, reservations, or other provisions 
sufficiently indicating an intention that the title shall 
be held in trust,and an indorsement on a con¬ 
veyance may constitute a declaration of trust.^® On 
the other hand, in order that an instrument may 
operate as a trust deed the essentials of such a deed 
must be present.®^ So a deed docs not of itself 
operate as a declaration of trust when it docs not 
contain apt words to create a trust,or where the 
words claimed to be sufficient f(jr that pnrpose mere¬ 
ly describe and recognize the existing rights and 
titles of others,®- amount simply to a stipulation 
against alienation by the grantee without the con¬ 
sent of his wife,®^ or arc merely declaratory of the 
object and purpose in making an absolute con¬ 
veyance.®* 

Bmehyl ▼. Hammond, Fla, 44 So.2d 
€78. 
smut 

Transaction whereby decedent exe¬ 
cuted trust deed to his brother who ] 
was to obtain title upon decedent’s | 
death in consideration that brother 
would supply decedent with room, 
board, clothes, and medical attend¬ 
ance dunng: lifetime of decedent and 
upon his death to pay funeral ex¬ 
penses created an express trust.—^In 
re Doyle's Blatate, 279 N.T.S. 601, 166 
Mlsc. 88. 

88 . NJ,—^MacKensle v. Jersey City 
Presbytery. 61 A, 1027, 67 N.J.Ba 
662, 3 L K.A.,N.S . 227. 

65 C.J. p 277 note 22. 

59 , c—Vlaokburn v. Blackburn. IS 

S.E. 937. 109 N C 488 

66 C.J. p 277 note 23. 

60l Fla.—Srnebyl v. Hammond, 44 

So.2d 678. 

S.C.—^Hart V. 

117 S C. 298. 

61. NC—St James Parish v Bas- 
ley, 60 SE. 841, 138 N.C 384, 70 
DH.A. 160. 

66 C.J. p 277 note 25. 

68. Neb.—^Friendless Home Soc. 

.State, 78 N.W 726. 68 Neb. 447. 

65 C.J. p 277 note 26. 

63. Ky.—Hull V. Thomas, 1 T.B Mon 
168. 

64. Tcnn—Guy v. Culberson, 61 S, 

W 2d 600. 164 Tcnn 609. 

65 C.J. p 277 note 28. 

65. Del.—Delaware Trust Co v. 

Fitzmaurice, 31 A.2d 883, 27 Del. 

Ch 101, modUli'd on other Krounda, 

Crumllsh v. Delaware Trust Co., 38 
A.2d 463, 27 Dot Ch S74. 

l£o.—St Louis Uniformed Firemen’s 
Credit Union. App, 190 8.W.2d 636. 

Transfer of legal title to trustee see 
infra 9 63. 

66. U.S.-—Clifford V. Helvering, GC. 

A.8. lOS F.2d 686, reveraod on other 
grounds, 60 S.Ct 664, 309 U.S. 331, 


d. Settlor Oomtltating Eimidf Tmtee 

A person msy create a truet in hie own pereonal or 
real property by constituting himself a trustee thereof. 

It is not essential in all cases that the creator of 
a trust shall constitute a third jicrson trustee and 
transfer the legal ‘title to himone may create 
a trust in his own personal property by constituting 
himself trustee,®® where his words or acts clearly 
and unequivocally denote an intention to hold hence¬ 
forth as trustee for the benefit of another,®^ even 
in the absence of a consideration.®* It has been 
held or recognized that the owner of real property 
may constitute himself a trustee in respect thereof 
for the benefit of another,®* at least where the dec- 

by ronstitutps himself an express 
trust Oft—Eldndge v. Logan, Mo App , 
217 S.W.2d 688. 

(2) Owner of personal property 
may, by oral or written declaration 
without consideration, declare him¬ 
self trustee of the property for a iien- 
eflclary—-In ro Barnes* EHlate, t)hio 
Com.Pl, 108 N.E.2d 88. alHrmed 108 
N.K 2d 101. 

Partloolar I4m«m«a.t6 or tra n sa o - 

tlOBC 

(1) A creditor’s gift of the princi¬ 
pal of a note which was made pay¬ 
able to the donee but which creditor 
I retained for purpoBO of collecting in¬ 
terest established trust of which the 
note wus the subject, the creditor 
was the trubtoe, and the donee was 
the benonciary—Coocy v. Cooey, 182 
So. 202, 132 Fla. 716. 

(2) A person procuring shares of 
Stock or other property to be put in 
his name as trustee for another suSl- 
cif fitly manifests intention to create 
trust. If such 18 hiB intention, and 
such fai t IB some proof of that inten¬ 
tion—Fugles Building & Loan ABs’n 
V. Fiducia, 37 A.2d IIC, 136 N J Iflq. 
7, amiiued 40 A.2d 627, 136 N.J.Eq. 
117. 

(3) The purchase of a certificate 
of deposit in a bank in the name of 
the purchaser "for** her son, and pay¬ 
able to “herself or order,” which cer¬ 
tificate IS retained In the purchaser’s 
possession until her death, creates 
a tentative trust for the benefit of the 
son which, if unrevoked during the 
purchaser’s lifetime, becomes vested 
at her death —^Naco v. Fulton County 
Nat. Bunk. 79 raJJist. & Co. 326. 

68. Del—Bodloy v. Jones, 83 A.2d 
436. 27 Dcl.Ch. 373. 

66 C.J. p 278 note 32. 

60, N.T.—In re Brown's Will, 189 
N.B 612, 262 N.T. 366. 

65 C J p 279 note 33. 

Covenant to stand aelaed to uses see 
infra | 63. 


Bnbnlk. 109 S.E. 112, 


84 LBd 788. conformed to 111 F 2d 
89 e—United Bldg. & Loan Ass’n v. 
Garrott. DC.Ark.. 64 F.Supp. 460. 
Eligibility of settlor to olUoo of trus¬ 
tee sec infra S 210. 

Trust involving bonk deposit see In¬ 
fra I 54. 

67. Del,—^Bodley ▼. Jones, 32 A.2d 

436. 27 DeLCh. 273 —Delaware 
Trust Co. V. Fitzmaurice, 31 A 2d 
383, 27 DeLCh. 101, modified on oth¬ 
er grounds Crumlish v. Delaware 
Trust Ca. 88 A.2d 468, 27 DeLCh. 
374. 

Ky.—Do Leuxl's Ex’rs v. De Leull, 74 
SW. 2 d 474. 255 Ky. 406. 

Mass.—Harrington v Donhn, 46 N.B3 
2d 963. 312 Mass. 677—Rock v. 
Rock, 33 N.E2d 973. 809 Mass. 44. 
511 ch—Boyer v. Backus, 276 N.W 
6G4, 283 Mich. 593, motion domed 
280 N.W 766, 282 Midi, 701, cer¬ 
tiorari denied 69 S Ct 147, 305 U S. 
644, 83 LBd. 416, rehearing denied 
69 S Ct. 248. 306 U.S. 674, 83 L Ed 

437. 

—St Louis uniformed Firemen's 
Credit Union v, Haley, App.. 190 
S W 2d 636— Corpus Jnrls ofttad in 
In re Geel's lilstate, App. 143 S.W. 
2d 327, 330 

N y —In ro Tobin's Eslato, 113 N.Y. 
S 2d 831. 

Ohio —ItoHsclott v. Rosselott, 113 N. 
E 2d 639. 93 Ohio APP. 426 —Thomas 
v Dve. Com PI, 117 N.E2d 616. 
Or—AVintciB v. Winters, 109 r.2d 
867. 106 Or. 669. 

WiH —Corpus Juris cited la. Wyse v. 
Puchner. 61 N.W.2d 38, 41, 260 
WiB 366 

Wyo— Corpus Juris olted iu Dallas 
Dome Wyoming Oil Fields Co V. 
Brooder, 97 P.2d 311, 317, 66 Wyo 
109. 

66 C.J. P 278 note 3L 
Oral or writtsu dselaratlon 

(1) When a person sui Juris, oral¬ 
ly or In writing, explicitly or im¬ 
pliedly. declares that he holds per¬ 
sonal property for another, he there- 
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laration of trust is supported by a considcration.'^o 
There is also authority for the view that an effective 
trust in land may be created in the absence of a 
valuable consideration,^^ but the view has been 
taken that an executory agreement, without con¬ 
sideration to hold one’s land in trust, is not en- 

forceableJ2 

While, in respect of personal property, the view 
has been expressed that title must pass from the 
owner as an individual, since the nature and effect 
of a transaction of this character arc such that the 
legal title remains in the donor for the benefit of 
the donee, no transfer or assignment of the legal 
title is necessary,or, as sometimes stated, the 
declaration of trust is regarded in a court of equity 
as the equivalent of the actual transfer of the legal 
interest.So also, while it has been recognized 
that a person who has legal title to land may 
formally transfer it to himself as trustee,there is 
apparently authority for the view that even in the 
case of real property a trust may be created in 
which the owner is tnistee, without an effective 
transfer of legal title.’^'^ Although in order to 
create a trust, it is necessary that the equitable title 
or interest shall pass to the cestui que trust,and 
there must be an intent to establish a present trust 


and create an equitable interest in the beneficiary,^® 
an unequivocal declaration by the settlor that he 
holds property in praesenti passes the equitable title 
or interest to the cestui que trust.*® 

All essentials of a trust must exist,and, in ac¬ 
cordance with the general rule, whether or not the 
owner has become a trustee is primarily a question 
of intention,82 which is always a question of fact, 
depending on the circumstances,** and a trust does 
not arise in the absence of the owner’s intention to 
create a trust.While it is not necessary that 
technical words or language be used,** such inten¬ 
tion must be made apparent in an unequivocal man¬ 
ner,** and the owner should declare in unmistake- 
ablc terms that he means to stand in a fiduciary 
relation to the object of his bounty.*'^ Although 
any words which indicate with sufficient certainty 
an intention to create a trust will be effective®* with¬ 
out the use of the words "trust” or “trustees,”*® 
or, as sometimes stated, without declaring the trust 
in express terms,®® the mere expression of an in¬ 
tention,®! or an intention not carried into effect,®* 
to create a trust is not sufficient, and a written state¬ 
ment sufficient in form will not control in the ab¬ 
sence of an intention to create a trust.®* 


TO. Ky —Squires v. O'Maley, 84 S.W. 
1172, 27 Ky L,. 307. 

65 C.J, p 279 note 34. 

71. Pa —Morrison v. Beirer, 2 Watts 
& S 81. 

72. Ind—Moore v. Ransdel, 69 N.E. 
93G, 60 N.E. 1068, 156 Ind. 658. 

73. Mo.—Citizens' Nat. Bank v. Mc¬ 
Kenna, 153 SW. 521, 168 Mo App 
254. 

Tenn.—Perry v Bryant, 93 S.W.2d 
344, 19 Tenn App. 612. 

74. U R.—United Bldfr & Loan A.ss'n 
V. Ciarrett. D.C.Ark., 64 PSupp. 460. 

Del.—Jones v, Bodiey, 27 A.2d 84. 
26 Del Ch 218. reversed on other 
grounds, Bodiey v. Jones, 32 A 3d 
436, 27 DelCh 273 

Pa —In re Rodgers' Estate, 80 Pa. 
Dlst. & Co. 531, 2 Fiduciary 640, 
aiilrmed 97 A.2d 789, 374 Pa. 246. 

6.») C.J. p 279 note 38 

Necessity of transfer of title where 
third person is made trustee see 
infra § 63. 

76. Md.—McDcvit v. Sponseller, 154 
A. 140, 160 Md. 497. 

66 C.J. p 279 note 39. 

76. Md —Drandau v. McCurley, 92 
A. 640. 124 Md. 243, L.R.A.1916C 
767. 

66 C.J. p 279 note 40. 

77. Pa.—^Morrison v. Beirer, 2 Watts 
& S. 81. 

66 C.J. p 279 note 41, I 

89 C.J.S.—61 


76. US—Bingen v. First Trust Co. 
of St. Paul. C.C.AMinn., 103 F 2d 
260. 

66 C.J. p 279 note 42. 

79. Mass —Rock v. Rock, 33 N.E 2d 
973, 309 Mass. 44. 

80. Del—Jones v. Bodloy, 27 A 2d 
84, 26 Del.Ch 218, reversed on oth¬ 
er grounds, Bodiey v. Jones, 32 A 2d 
436, 27 Del.Ch. 273. 

Mo.—Korompilos v. Tompras, App, 
I 351 S W. 80, 

Ohio —Thomas v. Dye, Com.Pl., 117 
NE 2d 516. 

81. Ky.—Dick v. Harris' Ex'r, 141 
S W. 56. 145 Ky. 739. 

C5 C J. p 379 note 44. 

8S. Mo—In re Gcel'a Estate, App., 
143 S W 2d 327. 

N.D.—Hagorott v. Davis, 17 N.W.2d 
16. 73 N D 532. 

65 C.J. p 279 note 46. 

83. Del —^Delaware Trust Co. v, 
Fitzmaurice. 31 A.2d 383. 27 Del. 
Ch 101, modified on other grounds 
Crumlish v. Delaware Trust Co, 
38 A.2d 463, 27 Del.Ch. 374. 

84. Ohio.—Roaselott v. Rosselott, 
113 N.E.2d 639. 93 Ohio App 425. 

65 C J p 279 note 47. 

intention to impose enforceable du¬ 
ties 

A writing which manifests no in¬ 
tention on part of settlor to ini|)o.se 
any enforceable duties on hini.self as 
tru.stee does not create a trust.— 
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Application of Cerchla, 108 K.T.S.2d 
753, 279 App Dlv. 734. 

85. Ohio—Rosselott v. Rosselott, 
113 NE2d 639, 93 Ohio App. 426. 

86. Del —Bodiey v. Jones, 32 A.2d 
430. 27 pel Ch. 273. 

65 C J. p 280 note 48. 

87. Ohio—Rosselott v, Rosselott, 
113 N.E 2d 639, 93 Ohio App. 425, 

88. Ky—De Douil's Ex'rs v De 
I Louil, 74 S.W.2d 474. 255 Ky St. 

[ 406. 

65 C J, p 2S0 note 60. 

89. N J.—Co Urns v. Steuart, 44 A. 
•1(>7. 58NJEq 392. 

Cft C.J p 280 note 51. 

90. Cal —Noble v. Learned, 94 P. 
1047, 1.53 Cal. 245. 

I 65 C J. p 280 note 52. 

91. N.T.—In re Tobin’s Estate, 113 
N.Y S 2d 831. 

Pa—Estate of Smith, 22 A. 916, 144 
Pa. 428, 27 Am S R. G41. 

92. N.T —In re Tobin's Estate, 113 
N.Y.fc' 2d 831 

65 C J. p 280 note 54. 

93. U R —Ambroslus v. Amhroslus, 
N.Y., 239 P. 473. 

Ky—Schauherger v. Tafel, 258 S.W. 

963, 202 Ky, 9 
Inscription on envelopes 
Inscription by testatrix of names 
and the words "in trust" on envelopes 
containing cash was not. without 
further act creating trust, a valid 
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In general at least, no trust is created where the 
transaction is as consistent with another type of 
transaction as with that of a trust.®^ It is neces¬ 
sary that there should be a res to which the trust 
may attach,that there shall be a setting aside 
of the res in some manner for the purpose of the 
trust.The mere statement of a person that he 
holds property as trustee for someone else is not 
sufficient to establish an express trust, if in truth 
and in fact he does not have title to, or ownership 
of, the property for which he declares himself trus¬ 
tee for the benefit of someone else.^'^ 

§ 51. Agreement by Person Acquiring Title 
to Hold or Convey to Use of Another 

a. In general 

b. Agreement to purchase or acquire 

property for another and joint ac¬ 
quisition 


a. In (General 

In the absence of • statute to the contrary, a person 
acquiring title to property may create an enforceable 
express trust by agreeing to hold in trust for another 
or to convey or transfer to such other. 

Subject to provisions of statutes regulating the 
creation and validity of trusts and the statute of 
frauds, a person acquiring title to property may 
create an enforceable express trust therein by agree¬ 
ing to hold in trust for anothcr^S or to convey or 
transfer to such othcr®^ on the happening of a cer¬ 
tain contingency A Thus, a trust may be created by 
an agreement by a person taking title to property to 
convey or transfer to another on payment of a 
designated sum of money,^ or to reconvey or re¬ 
transfer to the grantor or transferor under certain 
circumstances,^ as, for example, on demand,^ or on 


declaration of trust —In re Tobin’s 
E.<3tate, 113 N T.s 2d 831 

94. Del.—Corpus Juris cited In 
Bodley v Jone.s. 32 A.2d 43C, 438, 
27 Del Ch 273. 

Neb —O’Cmmor v. Burn.s, Potter & 
Co., 26 N\V2d 607, 151 Neb 9. 
Wyo.—Corpus Juris quoted In Dallas 
Dome Wyoming Oil Fields Co v. 
Brooder, 97 r.2d 311, 318, 66 Wyo 
109. 

65 C.J. p 280 note 66. 

95. NT.—Ilickok v. Bunting, 78 N. 
T.S. 967, 67 App.Dn. 660. 

96. N.T,—Matter of Small, 60 N.T.S. 
341, 27 App Div 438, appeal dis¬ 
missed 62 N.E. 723, 158 N.T. 128 

97. Ohio.—Kiiok V, Sommers, App., 
100 N B 2d 68 

98. Ark—Vaughn v. Shlrey, 208 S. 
W.2d 441, 212 Ark. 935. 

Ky.—Evans v. Payne, 258 S.W 2d 919 
—Gibson V. Gibson, 249 S W.2d 63 
N.C.—Carlisle v, Carlisle, 35 S E 2d 
418, 225 N C. 462—^Ilare v. Weil, 
196 S.B. 869, 213 N.C. 484. 

Tcnn.—Savage v. Savage, 4 Tenn.App. 
277. 

Tex.—Kidd v. Young, Civ.App., 185 
S W,2d 173, reversed on other 
grounds, 190 S.W.2d 66, 144 Tex. 
322—Knight v. Tannehlll Bros., 
Civ.App., 140 SW.2d 662, error dis¬ 
missed, judgment correct. 

65 C.J. P 280 note GG 
Parol trust.M and effect of statute of 
frauds see supra §§ 31-41. 
Particular agreements 

(1) A grantee held title to land 
only as trustee for beneflt of gran¬ 
tor, where he paid no consideration 
to grantor and thereafter permitted 
grantor to borrow money and other¬ 
wise treat the property as his own 
—Sepulveda v. Apablasa, 77 P.2d 526, 
26 Cal.App.2d 881. 


(2) Where brother and .sister exe¬ 

cuted a trust agreement reciting that 
the sister as tru-steo had title to 
brother’.*? realty, and reciting that 
the sister Iiad taken the title and 
would hold it for the ultimate use and 
beneflt of the brother and, on his 
death, for the brother’s wife, title 
to the re.alty was vested In the si.s- 
ter, and a valid trust existed — 
Ross V. Ross, 94 N E 2d 885, 406 

Ill. 698. 

(3) Where testamentary tru.stee of 
infant devisee, who hud never quali¬ 
fied, executed deed of testator’s real¬ 
ty to testator’s executor and Infant’s 
general guardian “as tru.stees in tru.st 
for the Estate of" testator, deed was 
valid as constituting express trust 
for beneflt of infant as legatee.-— 
Railroad Federal Savings & Loan 
Ass’n V. Wolchyk, 296 N.T.S. 843, 251 
APP Div. 668. 

99. Cal.—Cardoza v. White, 27 P.2d 
63 9, 219 Cal. 474—Reiss v. Reiss, 
114 P.2d 718, 45 Cal .App 2d 740. 
Ga—Jones v. Jones, 26 S.E.2d 603, 196 
Ga. 492. 

Ky—Morris v. Thomas, 220 S.W.2d 
958. 310 Ky. 601. 

65 C J. p 281 note 67. 

Partloular agreements or trausactlonB 

(1) Agreement whereby father 
tran.sferred bond for title to son in 
consideration of son’s promise to pay 
balance of purchase money and, on re¬ 
ceiving title, to convey to father and 
his wife, life estate in property, cre¬ 
ated tru.st for benefit of father and 
his wife—Bank of Arlington v. Sas¬ 
ser, 185 S.E. 826. 182 Go. 474. 

(2) Provision in deed under which 
grantor conveyed farm to his mother, 
reserving a life estate In himself, 
that grantee, a.s part of consideration, 
should make a will devi.sing realty, 
at termination of grantor’s life es¬ 
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tate, to grantor’s heirs of the body, 
created a valid trust.—Britsch v. 
Roth, 17 Ohio Supp 46, 

1. Vt—Vilas V. Seith, 189 A. 862, 
108 Vt. 526. 

2. Cal —Cardoza v. White, 27 P.2d 
639, 219 Cal 474. 

Iowa—Carlson v. Hamilton, 266 N. 

W. 906. 221 Iowa 529 
NC.—Hare v. Weil, 196 SE 869, 213 
NC. 484 

65 C J p 281 note 68. 

Reimbursemeut of purchase price 
and taxes 

If a son acquired father’s proper¬ 
ty from tax purchaser pursuant to 
agreement that son would hold title 
to the land In trust until such time 
as revenues would reimburse son for 
money paid to purcha.ser and such 
other sums as he might pay for tax¬ 
es and upkeep and would then recon¬ 
vey to father and brothers and Bis¬ 
ters. a trust relationship aro.se In 
favor of the father and brother.s and 
sisters on son’s acquisition of the 
property.—Butler v Butler, Tcx.Civ. 
App., 144 S.W 2d 966, error dismissed, 
judgment correct. 

3. Mont.—^Hanson v. Lancaster, 226 
P.2d 105. 124 Mont 441. 

Ok\,—Turner v. Turner, 223 P 2d 636, 
203 Okl. 613. 

Tex.—Ley v. Patton, Civ.App., 81 S. 
W,2d 1087, error dismissed. 

66 C J. p 281 note 69. 

4. Cal. — S wallers v, Swallers, 201 
P 2d 23, 89 Cal.App.2d 468. 

Md.—Jacobs v. Schwartz, 20 A.2d 489, 
179 Md. 606. 

65 C.J. p 281 note 70. 

Subject to wishes as to reconveyance 
‘‘Where one conveys realty to an¬ 
other, to be held as the property of 
the grantor, and subject to his wish¬ 
es as to reconveyance. It is held in 
1 trust by the grantee for the beneOt 
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payment of a designated som of money^ within a 
certain time.® 

A trust may be created by an agreenient of the 
grantee or transferee to apply and account for the 
property, income, or the proceeds in a specified man¬ 
ner,"^ as, for example, by allowing the grantor or 
transferor the interest, rents, or profits,* or a share 
thereof,® or by applying the proceeds of a sale of 
the property to the support of the grantor,^® or by 
paying over to the grantor or transferor such pro- 
ceeds^i or a share thereof.Likewise, a trust is 
created where the transferee agrees or is directed 
to pay the proceeds of the property or a certain 


amoimt therefrom to a third person.^* 

So, while the mere giving of a power to a creditor 
to sell property for the payment of the debt due 
him does not make him a trustee for his debtor, 
a trust may be created by an agreement on the part 
of the grantee or assignee to sell, pay certain debts, 
and return the residue of the property, or its pro¬ 
ceeds to the grantor or transferor^* or debtor,'^® or 
to the children of the grantor and debtorto 
manage the property transferred, satisfy certain 
claims or debts out of the earnings, and then rccon- 
vey to the grantor or transferor or to manage 
the property, pay certain claims or debts, reimburse 


of the ffrantor.”—^Beilin v. Bloom, 28 
N.BSd S3, 66. 217 Ind G66. 

5, Tex.—Ley v. Patton, Clv.App., 81 
S.W.2d 1087, error dlsnussod—Bak¬ 
er V. Griinth, Civ.App., 79 s W.2d 
628, revemed on other grounds 
Orlfflth V. Baker, 107 S.W.2d 371. 
130 Tex. 17. 

66 <XJ. p 281 note 71. 

8 . Tex.—^Ley v. Patton, Civ.App., 81 
SW.2d 1087. error dismissed. 

7. Cal.—Baumann v. Harrison. 116 
P.2d 630. 46 Cial.App.2d 84. 

Iowa—Trustees of Iowa College v. 
Baillie, 17 N.W.2d 141, 236 Iowa 
236 

Tenn —Wilson v. Wilson, 180 S.W 2d 
140, 28 Tenn.APP. 244. 

66 C.J. p 282 note 72. 
a U S.—Bettendorf v. CommlsBloner 
of Internal Revenue, C.C.A., 49 F.2d 
173 

65 C.J. p 282 note 7S. 

81 U.S.—^Roberta v. Taylor, C.CA.. 
Cal., .700 P. 267, certiorari denied 
46 S.Ct. 106, 268 U.S. 629, 69 L Bd 
477. 

W.Va.—^Wilson ▼. Kennedy, 69 S E. 
786. 63 W.Va 1. 

payuentp to gxaatoM and otb- 

era 

(1) Where college woa deeded real¬ 
ty to increase its endowment, under 
an affreement reQulring college to 
make annual payments to grantors 
and others from net Income to extent 
Income might bo sufficient, with col¬ 
lege being empowered to establish on 
annuity reserve fund to make good 
any deficiency, a trust was created 
rather than a charge on realty.— 
Trustees of Iowa College v. Baillie, 
17 N.W.2d 148, 286 Iowa 236. 

(2) Pact that agreement also stat¬ 
ed a definite consideration "approxi¬ 
mately our cost," apparently for In¬ 
come tax purposes, and reserved a 
vendor’s hen, did not change trust 
created by agreement to a charge on 
realty.—Trustees of Iowa College v. 
Baillie, supra. 

Ksoiiaalo'p Usnor and owasr 

Transaction whereunder property 
was put In name of mecbanlo’s lienor 


to secure Hen and enable owner to 
save property from loss by paying 
lienor designated sum, with under¬ 
standing that If buyer should be 
found for designated price, profit 
would bo divided between meobanlc's 
lienor and owner, created trust 
whereunder mechanic’s lienor became 
obligated to hold property in con¬ 
formity with terms of agreement, un¬ 
less it should be sold In accordance 
with provisions thereof —Gelgud v. 
Lios Angeles Itook & Gravel Co., 68 
P 2d 673, 14 Ca1.App.2d 604. 

la NC—Ramsey v. Ramsey, 81 8. 

E. 636, 123 NC. 686. 

Or—^Martin v. Martin, 72 P. 639. 43 
Or. 119. 

11 . Fla—Craft r. Craft 76 So. 772, 
74 Fla 262 

Ohio.—Donnell v. Brown, SO Ohio Clr. 
Ct 712, 

IX S.D.—Gallagher v. Monk, 205 N. 

VV. 71, 48 S P 621. 

66 C J p 282 note 78. 

IX Iowa—Carlson v. Hamilton, 266 
N W 806, 221 Iowa 529. 

Tenn—^American Bank & Trust Co. 
V. Lebanon Bank & Trust Co., 192 
S.W.2d 216, 28 TennApp. 618—Wil¬ 
son V. Wilson, 130 S.W.2d 140, 23 
Tenn App. 244. 

Tex.—Montgomery v. CuUon, 18 Tex. 
736. 

Wls,—Sutherland v. Piernor, 24 N.W. 

2d 8K3. 249 Wls. 462. 

66 C.J. p 282 note T5. 

OrontoT's g ra a d ohi ldr sn 

A deed convoying realty to gran¬ 
tor’s daughter subject to condition 
that, upon grantor’s death, daughter 
would pay to grantor’s grandchildren 
designatod sums of money, created a 
trust for benefit of grantor’s grand¬ 
children and reaulrod daughter to 
pay only the amount named If real¬ 
ised out of property conveyed.—Suth¬ 
erland v. Plerner. suprx 
Fort of ooBSidsratloa. for ooavsyaaoo 
Where part of consideration for 
conveyance of land Is payment of cer¬ 
tain sums to designated third per¬ 
sons, express trust, created In their 
favor. Is Impressed on the land.— 
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Taylor v. Turner, 178 S.EL 777, 114 
W.Va 707. 

Trust sad not squltaUs ehargs ors- 
atsd 

Where property Is transferred to 
another with a direction to pay a 
third person a certain sum out of 
the property or Its proceeds, or "sub- 
jset to the payment from the prop¬ 
erty or Its proceeds’* or "paying from 
the property or Its proceeds,” such 
sums, a truBt and not an equitable 
charge Is created, since the trans¬ 
feror thereby manifests an intention 
to impose a duty on the transferee to 
deal with tbe property in part at least 
for the benefit of a third person. 
Iowa—Trustees of Iowa College v. 
Baillie. 17 NW.2d 148, 236 Iowa 
23E. 

Ohio.—Chisholm v. Chisholm, App., 
94 N.B 2d 706. 

14. Ind.—Huff V. Earl, 8 Ind. 806. 

66 C.J. P 282 note 79 

15. US—F’lagg V Walker, III., 6 S. 
Ct 697, 113 US 659. 28 L.Ed 1072. 

65 C.J. P 282 note 80. 

Widow and children 

That the whole title to community 
real estate wus convo 3 'ed to code¬ 
fendant, who represented corporation 
to which deceased was Indebted, by 
an administrator's deed, did not nega¬ 
tive that codffendant held the real 
estate under a trust for deceakod’s 
widow and children whore, by a verb¬ 
al agreement with cudefendant. wid¬ 
ow had retained equitable title In 
herself and children, which had the 
effect of separating equitahle from 
legal title.—^Knight v. Tannehlll 
Broa. Tex.Clv.App., 140 S.W.2d 662, 
error dismissed, Judgment correct. 

IX Neb.—Carter v. Gibson, 45 N.W. 
634, 29 Neb. 824, 26 Am.S.R. 881. 

66 C J. p 282 note 81. 

17. Ga.-Eaton y. Barnes. 49 S.SI 
693. 121 Gx 648. 

Miss.—^Andlng v. Davis. 88 Mias. 674, 
77 Ain.D. 66X 

IX U.B.—Glabom v. Charter Oak L. 
ins. Ca, Utah, 18 S.Gt. 277, 142 U 
S. 896. 15 LkEd. 1020. 

Cal.—Adams y. Ijambard, 28 F. 180, 
39 Cal. 428. 
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the grantee or transferee from earnings or the pro¬ 
ceeds of sale, and divide the balance of such pro¬ 
ceeds bctw«en the parties to the conveyance or 
transfer.^9 

There is authority for the view that no trust is 
created where the agreement of the grantee or 
transferee to perform certain acts for the benefit 
of the grantor or another is merely the consideration 
for the conveyance or transfer ,20 as, for example, 
where there is an agreement of the grantee of real 
property to support the grantor ,21 or where the 
promise of the grantee or transferee to pay a certain 
sum of money to a third person constitutes part or 
all of the consideration for an absolute conveyance 
or transfer .22 So a trust does not arise where it is 
clearly the intention of the parties that a convey¬ 
ance shall pass all the interest of the grantor, 
whether legal or equitable, notwithstanding certain 
agreements or promises by the grantee,23 

In any event it is essential that there should be 
an agreement^"^ instead of a mere voluntary un¬ 
executed promise or declaration,25 and that the 
agreement should be clear and unequivocal in its 
terms,25 setting out the terms of the trust with 
sufficient certainty to render it enforceablc.2’7 A 
mere promise to obtain money and thereupon hold 
It in trust docs not create a trust until it is at least 
so far executed that the money has been obtained in 
accordance with the promise,2® but there is au- 


89 C.J.S. 

thority for the view that where there is a promise, 
based on a consideration, to pay out of a particular 
fund, the promisor is a trustee as soon as he obtains 
title to the fund.29 

Conditions precedent. Where the agreement con¬ 
tains a condition to be performed by the beneficiary, 
he may enforce the trust on performing the condi¬ 
tion ,20 but only in that event.21 An agreement by one 
person to compensate another for such other’s serv¬ 
ices by paying such other out of a fund to be ac¬ 
quired,32 or by giving such other an interest in prop¬ 
erty to be obtained in the {uture,33 according to 
some cases, creates an express trust enforceable on 
performance of the services and the acquisition of 
the fund or property; and a like rule has been 
recognized where compensation for the use of a per¬ 
son’s property is to be made out of fund to be ac- 
quired.3* An agreement by the grantee of land 
that the grantor is to control the property, and that 
the grantee will join him in any deed, does not 
create a trust, where no deed is directed by the 
grantor.35 

Person entitled to claim as beneficiary. No trust 
arises from an agreement, in behalf of one who 
docs not show himself to be connected in any way 
with the agreement or alleged trust,35 

Transactions not constituting tmsts. A trust of 
the class here considered cannot be established by 
a transaction which merely creates an equitable 


19 . Ind—Kintri'-r v. Jones, 23 N.E. 
701, 122 Ind 148 

20. Iowa—Riddle v. Beattie, 41 N. 
W. 606, 77 Iowa 168. 

21. Iowa.—Riddle v. Beattie, supra. 
65 C.J. p 282 note 87. 

22. Conn.—^Hvland v. Crofert, 86 A. 
755, 87 Conn. 49. 

65 C.J. p 282 note 88. 

23. Kan.—McCullough v. MeCul- 
lough, 200 r. 298, 109 Kan 497. 

24. Tex—Jones v .Siler, 100 S W 2d 
352, 129 Tex 18—.Sixughts v. Dcon, 
Civ.App., 182 S W,2d 1016, error re- 
fu.sed 

65 C J p 282 note 90. 

Particular trausactionB held not to 
create trust 

(1) Under niitenuptial agreement 
whereunder decedent merely named 
his children and, in contemplation of 
his marriage to defendant, agreed to 
make will beque.othing specified .sum 
monthly to defendant, and defendant 
released all other claims against es¬ 
tate of decedent and agreed to exe¬ 
cute instruments necessary to enable 
decedent to dispose of realty owned 
by decedent clear of defendant’s In¬ 
terests in realty, no trust was created 
In favor of children of decedent and 


defendant could accept by gift or de¬ 
vise any property of decedent free of 
i claims, of children of decedent.— 
B.artle v. Bartle, 216 P 2d 649, 121 
I Colo 388. 

(2) Pact that defendant wdio was 
pl.aintifT.s brother to whom their 
mother had conveyed her property 
had .stated in questionnaire relating 
to military draft that he had invalid 
brother whom he had taken care of 
for year.s past, and that his mother 
Vould not live in same house with 
I brother unh*Bs defendant was there 
i to take ch.-irge of situation did not 
create express tru.st for plaintiff, nor 
was such result achieved by accom¬ 
panying aflldaviUs of mother that she 
had transferred her property to de¬ 
fendant so that he might handle all 
of her affairs and take care of broth¬ 
er-plaintiff—Hough V. Poster, 254 
P.2d 364, 208 Okl 226. 

25. Iowa—Acker v. Priest, 61 N.W. 
235, 92 low'a 610 

65 C.J. p 282 note 91. 

26. Me.—Lane v. Lane, 16 A. 323, 
80 Me 570. 

65 C.J. p 282 note 92. 

27. Tex.—Roth v. Schroeter, Civ. 
App., 129 S.W. 203. 

65 C J. p 283 note 93. 
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28. Cal—lUolora v. Cooper, 160 P. 
231, 1 73 Cal 259. 

29. U S.—In re Interborough Consol. 
Corporation. C C.A.N Y., 2^8 F. 334. 
32 A H 9.32, certiorari denied 
Porges v. .Sheffleld. 43 S.Ct. 700, 262 
U S. 7.52, 67 L Ed. 1215. 

65 C.J. p 283 note 95. 

30. N C—Owens v Williams, 41 S. 
E 93, 130 N.G, 105. 

65 C J. p 285 note 12. 

31. Cal.—Prefumo v, Russell, 101 P. 
21. 10 Cal App. 113. 

66 C J. p 285 note 13. 

32. IT.S.—McKee v. Latrobe, App. 
DO. 16 S.Ct. 15. 159 U.S. 327, 40 
LEd. 109. 

65 C.J. p 28.5 note 14. 

33. Cal —Luco v. De Toro, 27 P. 
1082, 9] Cal 405. 

65 C.J. p 28.5 note 15. 

34. US—Hagenbeck V. Hagonbeck 
Zoological Arena Co, C.C.Ill , 69 P. 
14. 

35. Ky.—Johnson v. Wikstrom, 47 S. 
W.2d 61, 242 Ky. 636. 

36. Colo—Eberville v. Leadville 
Tunneling, etc., Co., 64 P. 200. 28 
Colo 241. 

N.Y,—Morgan v. Regensbergor, i N. 
Y.City Ct. 430. 
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lien,mortgage,** or other security;** an execu¬ 
tory contract to sell or convey^* or reconvey or 
an option to purchase.^* So a trust is not created 
by an agreement which merely creates a condition 
subsequent,43 or by an agreement that if the prom¬ 
isor should obtain certain property in a specified 
manner he will discharge a debt due him from the 
promisee.** It has also been held that no trust 
IS created where a debtor conveys real property to 
his creditor on the consideration that the property 
is to be sold, the proceeds applied first to the debt, 
and the remainder paid to the debtor.** 

b. Agreement to Purchase or Acquire Property 
for Another and Joint Acquisition 

An express trust may be created by an agreement 
to purchase or acquire title to land for the benefit of 
another. 

In some juri.S(lictions at least, an enforceable ex¬ 
press trust may be created by an agreement there¬ 
after to purchase or acquire title to land for the 
benefit of another who agrees to,*® and does,*^ pay 


the consideration. The existence of an agreement 
to purchase for another on the part of the person 
who acquires the property is an essential of a 
trust,** and, according to some cases, the agree¬ 
ment must exist when the grantee acquires title in 
the case of a conveyance by deed without reserva¬ 
tion of a lien for the purchase price, even though 
payment is subsequently made out of funds of an¬ 
other;*® but an enforceable trust may be created 
by an agreement between the grantee under a deed 
retaining a vendor’s hen to secure payment of notes 
given for the purchase price, and another that if 
such other will pay the notes the land shall belong to 
such other, where the agreement is duly performed 
by such other.** A promise to buy land and convey 
it to another, who has no interest in the land and 
who docs not furnish any part of purchase money, 
does not create a trust.*^ 

Joint acquisition. While there is authority for 
the view that a contract providing that one party 
shall obtain title to certain land and then convey a 


37. R.C —Moaude v. Delalre, 2 S.C. 
Bq 564. 

TranHactionB crontinir or Intended to 
create other relations generally see 
Infra § 69. 

Siaiiltaltl* thxagh and tanut 
Ordinarily, where property is trenn- 
ferred to another “subject to the 
payment of" a certain sum to a third 
person, or “paying” such a sum. an 
equitable charge and not a trust is 
created, since the transferor does not 
thereby manifest an intention to iRi' 
pose a duty on the transferee to deal 
■with the property for the benefit of 
a third person. 

Iowa—Uonnett v Bowers, 28 N W.2d 
618, 2S8 Iowa 702—^Trustees of 

Iowa College v Bdillle, 17 N.'W 2d 
143, 2315 Iowa 235, 

Ohio —(^hisholm v. Chisholm, App, 
94 N E 2d 706 

38. Mafafl.—relrcc v. llorr, 8 Pick 
239. 

65 C J. p 286 note 20. 

89. N.J.—Wallace v. Wallace, 76 A. 
770. 

40. Cal —Groti'fi'iid v. May, 16B P, 
27. 33 Cal App. 321. 

66 C J. p 286 note 22. 

Ooatraot to convey not trust 

(DA contract to convey property 
Is not a trust, whether or not con¬ 
tract is speciflcally enforceable.— 
Iluebencr v. Chinn, 207 r.2d 1136, 
186 Or 608. 

(2) If contract to convey property 
Is spcvlflcally enforceable, purchaser 
acquires equitable interest in proper¬ 
ty, but relationship between vendor 
and purchaser is not a trust but is 
more analogous to a mortgage.— 
Huebener v. Chinn, supra. 


41. Tex—^Roach v. Grrant, 130 SW. 
2d 1019. 134 Tex 10—Griffith v. 
llakor, 107 SW2d 371, 130 Tex 
17—Wheeler v. Haralson, 99 S.W. 
2d 886. 128 Tex. 429. 

48. Xr.S.—Carter Coal Co. v 1,11*, D. 
C Vn, 64 F.Supp. 116, affirmed, C.C. 
A. 140 F 2a 934. 

Tex—Michael v. Busby, 162 S.W.2d 
662, 183 Tex. 378. 

65 C.jr. p 285 note 23. 

Kortgagor 

The granting to mortgagor of an 
oral option to repurchase premises 
I involved did ni>l charge the purchas¬ 
er of such premises at mortgage fore- 
eloeure sale as trustee or inipre.ss a 
[trust on the purclia.ser's title—Hun¬ 
ter V. Gunter. 56 SE2d 83, 230 N.C. 
662. j 

43. IT.S —^McNaught v Hoflmun, CC. 
A Mont.. 274 F 918. 

66 CJ. p 285 note 21. 

44. Pa—Chad-wjck v. Phelps, 46 Po. 
10.5 

45. J*a—Barrison v. Word, 46 Pa 
Super B37. 

46. N C—Hare v. W^ell, 196 S.E. 860, 
213 N.C. 484. 

66 C J. p 283 note 97. 

Constructive trust as arising from' 
pnrol agreement os to land to be 
purchased see infra fi 160. 

Necessity of written agreement to 
purchase or acquire land for bene¬ 
fit of another see supra 6 34. 
Resulting trust as arising from pay¬ 
ment of consideration for title in 
another see infra BS 116-130. 
Ooatraot with mortgagor 
Where one contracts orally -with 
a mortgagor for a valuable consider¬ 
ation to buy in land at a sale and 
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to hold the title for the mortgagor, 
an express trust Is created.—Ameri¬ 
can Nat. Ins. Oo v, Warnock, Tex. 
Civ.Api).. 143 S.W2d 624, error dis¬ 
missed, Judgment correct. 

47. N.C.—Creech v. Creech, 24 S.B. 

2d 612, 222 N.C 65<6. 

Tex.—lA Force v. Bracken, Olv.App., 
163 SW2d 239, affirmed 169 S.W. 

' 2d 465, 111 Tex. 18—(41onn v. Me- 
Curty, Civ.App. 180 B.W.2d 206, 
I aflitiiitd 166 8W.2d 912, 187 Tex. 
€0R 

1 65 C J. p 283 note 98. 

I 4& Mont— l.airgey v. Leggat, 76 P. 
950, 30 Mont 118. 

65 C.T. p 283 note 99. 

I jkgsut’s compUauos with lastructloii 
Where property is purchased with 
the funds of another who pays the 
purchase prlco on the express condi¬ 
tion that the purchase shall be for 
the payor's benefit and that title shall 
be taken and held In the name of tho 
agent making the purchase, who him¬ 
self carries out tho Instruction, 
agent's act m compliance with the 
instruction will imply assent and 
agreement thereto and will supply a 
want of direct or express promise to 
hold the propi'rty in trust—Creech 
V. Creech, 24 S.E 2d 642, 222 N.C. 666 
43. Tex.—Allen v. Allen, 107 aW. 
52K, 101 Tex. 362. 

65 C.J. p 283 note 1. 

60. Tex—Johnson v. Smith. 280 S. 
W. 3 68. 115 Tex. 193—Walkup v. 
Stone. Cjv.Ap!p., 78 S.W.2d 812. er¬ 
ror dismissed. 

61. Tex.—^Lobban v. Wierhauser, 
GivApp., 141 S-W.Bd 384, error 
refused. 

66 C.J. p 283 note 3 . 
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part of such land to the other party docs not neces¬ 
sarily create an eaepreas trust,** it has been held 
that an express trust may be created by an agree¬ 
ment between or among persons jointly purchasing 
or acquiring title to land or other property that title 
shall be taken in the name oi less than all for the 
l)cnefit of all.** In any event it is essential that 
there should be an agreement, on the part of the 
person who acquires title, to purchase for the joint 
benefit of himself and another,** and that there 
should be a consideration to support the agreement 
where the person claiming as beneficiary has no 
interest in the property involved.** A trust is not 
created, however, by an agreement under which cer¬ 
tain parties thereto have an option to acquire an 
equitable interest in real estate purchased by one of 
them, by payments to extinguish indebtedness for 
the purchase pncc.*® 

While there is authority for the view that, where 
the purchase is not joint but is made by the person 
who takes title and who agrees to allow anotlier 
person a share in the profits on a resale, the pur¬ 


chaser does not hold title to part of the property 
as trustee for such other party,*7 according to some 
decisions a provision for resale of the land pur¬ 
chased by the party who takes legal title and for 
sharing in profits does not necessarily prevent the 
existence of a trust,** and a trust may exist in re¬ 
spect of the land purchased where, under the con¬ 
tract, the property is in fact purchased by both 
parties, notwithstanding title is taken by one and 
provision is made for sharing in the profits of a re¬ 
sale.*® 

§ 52. Trust Arising from Nature and Terms 
of Transaction without Explicit Dec¬ 
laration 

A trust may arise from the nature end term* of the 
transaction without an explicit declaration of trust. 

Under the rule that the declaration of trust need 
not be explicit and that the nature and terms of the 
transaction may give rise to an express trust, dis¬ 
cussed sujira § 4.^, trusts have been recognized or 
upheld under varying circumstances.®® 


60. Cal.—firot»*f<*nd v. Miiv. 16B P. 

27. S3 Cal App 321 
66 C.J. p 283 note 4 

63. Tex.—Cluok v Shpota, Civ App , 
171 PW.2d 8B7. afllrmed 171 fl.W 
2d 860, 141 Tox. 210. 

60 C.J. p 282 note 6. 

ItuHuliing truRt arising’ from 1olnt 
purt'luiHe of property see infra 
108. 122. 

Money need 

Under agreement that defendant 
was to pay half of purchnHP pru'r find 
own half lntori“4t In land, whethor | 
plamtin's hiisli.md had idontioul j 

money which defend. iiit had enlru.st-' 
od In plaintiff’.-^ hushnnd with which 
tf> p«v Tor the land was Immatertol 
m di'teiniining whether a trust was 
eMtahiiBhed.—Clu<-k v. Sheets, supra. 
Time of pojxneat 

Itulo that no trust results from 
pfiyment of money to purchaser of 
property as contnliulion to purchase 
prlc'o unless mon«>y is paid prior to 
or concuprenlly with acquisition of 
the property doea not apply to ex- 
prcBS trubts.—Cluck v. Sheets, su¬ 
pra. 

64. Vii.—Massie v. Parrish, 125 SJl 
691, 140 Vo. 717. 

6B C.J. p 384 note 6. 

65- Tex.—Watkins v. Watkins, Chr. 
App., 141 BW 1047. 

53 . Ind.— Aylesworth v. Aylesworth. 

109 N.E. 730. 181 Ind. 80. 

65 C.J. p 284 note 8. 

57 . Ill.—MacDonald v. Dexter, 85 N. 

E. 200, 234 Ill S17. 

65 C.J. p 284 note 9. 


58. W.Va —^Bennett v Bennett, 115 
.S13 436. 92 WVa. 391 
(tCt C .r. p 284 note 10 
89. Mhrr —IJmhee v. Mackey, 102 N. 

K 327, 21B Maas 21 
65 C.J. p 284 note 11 
60. U .S —^In re Prudence Co., D C.N. 
Y , 24 P Supp 6G6—Corum v. U. B , 
81 FBUPP. 728. 112 Ct Cl. 470 
Pal —Whitmg-Moad Co v West 
(Viast Rond & Mortgage Co, 152 
1’ 2d 629, 66 Cal App 2d 460—Pat- 
ritt \. IJnrrit. 23 P.2d 54, 132 Cal, 
App .6 IK 

Til—lyicrclinnts Nat Dank of \iirora 
V. Fr.nzier. 07 N IS 2d 611. 329 Ill. 
App 191—^Schmitt V Wright, 46 
NlS2d 184, 317 Ill.App. 384 
Mull—italiioek v. Fisk, 41 N.W.Sd 
479. .327 Mi.h. 72. 

I’a— In re Filxgi-mld’s BMtate. 11 
]’« I»imI ti28—CJood V. CiipiUil Dank 
& Truht Co, Com PI, 47 Dauph 
Co 414. afllrmed 11 A 2d 489, 837 
J*:i. 353. 

WVa.—Chnrllnn v. Chevrolet Motor 
Co. 174 SK 570. 115 W.Va 25. 

65 C J p 285 note 28. 

Fsztiotilsr troasaotlOBLS 

(3> The proceeds of private settle¬ 
ment of stockholdeiv* derivative ac¬ 
tion in state court against officers 
and directors of corporation, over 
and above the value of stock in oor-| 
poration delivered by plaintitls asi 
part of settlement, constituted a 
trust fund for benellt of corporation 
and were held hy plointifts and their 
attorney In trust for corporation.— 
Pabney v. Levy, D CN T , 92 P.Supp 
651. afllrmed, C.A., 191 F.2d 201. cer-| 
tiorarl denied Levy v. Dabney, 72 3 
|Ct. 177, 342 U.S. 887, »6 Li.X>d. 666, 
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rehearing denied 72 S.Ct. 301. 842 U 
S. 911. 96 UUd. 6B2. 

(2) Whore title to ranch propert\ 
was quieted In favor of two heirs 
on their entering into agreement tliat 
property together with cattle thoro- 
on should lie sold “at first good 
chance for the liest price possible” 
ond romalniler of money divided ac¬ 
cording to deceased's will, agreement 
was a declaration of trust, and the 
heirs become cotrustees of an ex¬ 
pressed tru.st—Sudlcr v. Badler, D 
(\Nev., 73 F Rupp. 583, affirmed, C. 
C.A, 167 F 2d 1 

(3) Where agent had mortgage ex¬ 
ecuted and delivered to him with un- 
di'rstiinding that he would finance 
building owner to extent of pnying 
bulnnce due contractor for benellt of 
material nion, trust was created — 
Sucllings v. Buildera' Supply Co, 152 
So 4.’'i9. '22K Ala 47, rehearing refused 
IBS So. 858. 229 Ala. 1. 

(4) Where partica, os a condition 
precedent to conMderation hy court 
of husliand'.R action for divorce, 
agreed that wife .should have half of 
huHlmnd'H property, and agreement 
provided that title to land should 
rest xn respective parties with de¬ 
livery of deeds liy an escrow agent 

I when divorce was decreed, husband 
became a trustee as to wife's rights 
under agreement.—Orr v. Orr, 177 S 
W.2d 915, 206 Ark. 844. 

(5) Where corporation established 
profit-sharing and pension plan and 

I presented each eligible employee with 
a profit-sharing account book out- 
I lining trust and two deposits were 
made In a eeparate ttiist bank ao- 
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§ S3. Covenant to Stand Seized to Uses 

A form of conveyance which haa been employed to 
create a uae or trust la a covenant to atand seized to 
uses. 

A form of conveyance at one time employed to 
create a use or trust, but little used at the present 
time, is a covenant to stand seized to uses,®i which 
has been defined as a conveyance by which a man 
seized of lands covenants, in consideration of blood 
or marriage, that he will stand seized of the lands 
to the use of his wife, child, or kinsman.^^ While 
it has been held that a deed of land to take effect 
at the grantor’s death is good as a covenant to stand 
seized to the grantee’s use notwithstanding the ab¬ 
sence of any relationship of blood or marriage, 
in accordance with the above definition it is usually 
held or recognized that the characteristic which dif¬ 
ferentiates this from other declarations of trust is 
the fact that the consideration necessary®** and suf¬ 
ficient®® to support it is that of blood or marriage. 
An instrument may operate as a covenant to stand 
seized to uses where the existence of a consideration 
of blood or marriage appears or may be inferred, al¬ 
though it is not expressly rented,®® and notwith¬ 
standing a valuable consideration also exists.®^ 
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While there is authority for the view that an in¬ 
strument may be given effect as a covenant to stand 
seized to the use of the grantor for life and after 
his death to the use of the grantee and his heirSj** 
it has been held that an instrument conveying the 
fee of land to the grantee charged with the usufruct 
for life in favor of the grantor is not a covenant 
to stand seized to uses.®® It has also been held that, 
where the common-law prohibition against a man's 
contracting with his wife obtains, a covenant by him 
with her to stand seized for her use is inoperative in 
a court of law."^® 

§ 54. Deposit of Money in Bank or Other 
Financial Institution 

a In general 

1). Account in several names 

c. Deposit in name of another 

d. Tentative trusts 

a. In General 

A trust may be created In respect of moneys de¬ 
posited in a bank, provided all the essentials of a trust 
are present. 

It is usually recognized that a trust in respect of 
moneys deposited in hank may be created"* by the 


r'ount and board of dln^ctors of cor¬ 
poration adopted hu.'it instrument 
and ofRccrs of corporation <'ondu<'lcd 
ihcir operations m accordance with 
Us provisions, by arts of t orjxinil ion 
and trustees an express tiust was 
created for benollt of participants 
and no particular formality was nec¬ 
essary.—Humpa V, Hcd.slrom, 94 N 
E2d 614, 341 Ill.AiPP 605. 

(6) Where separation agreement 
incorporated Into divorce decree pro¬ 
vided that father would pay certain 
sums weekly for support of minor 
children, with respect to any licne- 
flts intended for such children, moth¬ 
er's position was that of trustee 
charfjed with duty both leftal and 
moral to effect collection so as to 
make available to minor children ben- i 
eflts intended for them.—Carson v. 
Carson, 89 N.K.2d £55, 120 Ind.App. 

1. I 

(7) Where owner of adjoining 
plantations sold one with exception 
of 2 acres and then, after having ex¬ 
ecuted trust deed covering the other, 
conveyed it and the 2 acres, not cov¬ 
ered by trust deed, to purcha.ser who 
assumed to pay Indebtedness secured 
by trust deed, assumption under 
which purch.aser took po.sscs.sion of 
land created trust In favor of bene¬ 
ficiary of trust deed as to the 2 acre.s 
—Federal Land Bank of New Orleans 
V. Boyd. 171 So. 1. 177 Miss. 311. 

(8) Under agreement giving sur¬ 
viving tenant la common sole right 


' to determine w'hon and on what terms 
I properly should ho sold and pruvid- 
I mg proportion of ppocc«<*(1x to winch 
j each tenant should be entitl»>d, pov\ei 
of sale vested In survivor wa.s a 
power III trust—^In re Taylor’s Will, 
122 NY..S2d 600. 28'2 App.Div. 304 

(9) Where bank holding colhitcrnl 
securing deposit of county funds con¬ 
tracted that it would accept no col- 
laterjil in substitution which it was 
not sati.Hfiod would at all times have 
a market value equal to amount of 
the deposit, the bank was a trustee.— 
Knox County v. Fourth it First Nat 
Bank. 182 S,W2d 980. 181 Tenn. 669. 

(10) Other particular transactions 
see 65 C.J. p 285 note 28 [a]. 

61. Ala.—Holt V. Wilson, 75 Ala. 68. 

65 C.J. p 286 note 30. j 

Covenant to stand seized In general 

see Deeds I 76 j 

62. N Y.—Corwin v. Corwin, 9 Barb , 

219, 224, reversed on other grounds j 
6 N.Y. 342. 67 Am.D. 463. | 

66 C.J. p *286 note 31. 

63. Mass.—^Trafton v. Hawes, 102 j 

Mass. BUS, 3 Am.Tl. 494. i 

64. N H—Rollins v. Riley, 44 N.ll 9. 
65 C.J. p 2SC note 33. 

Consideration generally see supra | 

28. 

65. NY.—Jackson v, SebrJng, 16 
John.s. 516, 8 Am.D. 367. 

65 C.J. p 286 note 34. 

66. N.Y.—Jackson v, Sebrlng, supra. 
65 C.J. p 286 note 36. 
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67. Ma.s.>4—Brewer v. Hardy, 22 
IMck 37fi, ;i:{ AmT) 747. 

66 C.J. p 286 noil- 36. 

68 . Conn—Tinrndt v. French, 1 

Conn. .361, 6 Am.T). 241. 

60. S.C.—Slicic V. Smith, 60 S.K 
200, 84 S C. 464, 29 L.R.A .N.S., 

939 

70. Ala,—TuLwiler V. Munford, 73 
Ala. 308 

71. Ala—Winston v. Wln.xton, 4 So. 
2d 730. 242 Ala. 46. 

Cal —Katz v. Grconlnger, 215 P,2d 
121. 96 CaLApp 2d 246. 

N.J—Mucha v Jackson, 182 A. 827, 
119 N.JEq. 348. 

Pa.—Dick.son v Commonwealth Trust 
Co, Com PI., 96 Pittsb.Leg. J. 279. 

Tenn— Corpus Juris quoted la Der¬ 
rick v. Lumpkins, 96 S.W,2d 939, 
941, 20 Tenn.App. 77. 

66 C J. p 287 note 41. 

Bank os trustee of deposits in gen¬ 
eral see Banks and Banking <'§ 
274. 992. 

Deposit of trust funds In bank in 
general see Banks and Banking fi 
276. 

Gift of bank deposit see Gifts (9 48- 
52, 99-102, 131-134. 

Notice to, or knowledge of, benefi¬ 
ciary sec Infra 9 6'2. 

Trust character of deposits of funds 
of savings banks with other banks 
see Banks and Banking { 278. 

At ooiusnoa law and by statute, a 

person can, by depositing his own 
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owner and depositor of the moneys^* under an 
ajjreement with the bank'^3 for the benefit of one 
other than the depositor,and, in accordance with 
the rule that one may create a trust in his own 
personal property by constituting himself trustee, 
discussed supra § 50, the depositor may constitute 
himself a trustee in respect of the moneys deposit¬ 
ed.'^® The declaration of trust may be made after 
the deposit is made."^® It is necessary that the es¬ 


sentials of a trust should he present in order to 
create an express trust.'^'^ 

In respect of trusts created by the deposit of 
money in a bank by one person in trust for another, 
or savings bank trusts as they are sometimes 
called,78 in the earlier cases, at least, there was some 
confusion, due in part to the development of the 
law,79 and in part to the application of the law to 
varying states of facts.80 The courts have engraft- 


money in a bank and declaring Ws in¬ 
tent, create a trust in favor of an¬ 
other, even without the knowledfje of 
that person, and although the depos¬ 
itor reserves the right to withdraw 
the money, If he so desires-—Marine 
Midland Trust Co. of Binghamton v. 
Stanford, 9 N.T.S.2d 648, 2,'i6 App 
Div. 26, appeal denied 11 N.Y.S.2d 
647, 256 App.Dlv. 1026, afllrmed 24 
N.E.2d 20. 281 N.T. 760. 

72. Mass.—^Harrington v. Donlln, '46 
N.E.2d 963. 312 Mass. 677. 

Mi.ss—^Williams v. Bailey, 16B So 
439, 174 Miss. 760. 

Tcnn — Corpus Juris quoted in Der¬ 
rick V. Lumpkins, 95 S.W.2d 939, 
941, 20 Tcnn App. 77. 

66 C.J. p 287 note 42. 

73. U..S.—Holfrlch’s Estate v. C. I 
R . C.C.A.7, 143 l'\2d 43. 

Cal.—Katz v. Greenlnger, 216 P.2d 
121, 96 Cal App.2d 24G. 

Ezlsteuce of debtor and creditor re- 
latlousliip 

(1) An agreement that bank and 
trust company should hold deposits 
In savings account in tru.^t for de¬ 
positor during his lifetime and at 
his death for hi.s sister constitutes 
a trust, notwith.standlng existence of 
debtor and creditor rolntloiiship be¬ 
tween i>artle.s.—Hank of America Nat 
Trust & Sav. Ass’n v. Ilazclbud, 68 
l'.3d 385, 21 CahAipp 2d 109. 

(2) A deposit of moneys in a bank 
coiporate or governmental debtor. 
With Instructions to pay niatuimg 
bond Interest coupons of dop(»sitor, i 
does not ordinarily create a trust for ^ 
benefit of bondholders, but merely 
creates a debtor-creditor relation l)e- 
tween bank and deiJositor. coupled 
with an agency on part of bank to 
make the prescribed payment, and 
fact that the nioncy.s arc depo.sited 
in a special account for the spceilied 
purpose docs not charge rule—^Ehag 
Elsenbahnwerte Holding Aktienge- 
sellsehnft v. Banca Nntionala A Ilo- 
maniel, 117 NE2d 346, 306 N.T. 242. 

(3) Agreements or transactions a*! 
creating a debtor and creditor rela¬ 
tionship and not a trust generally see 
infra S 69. 

Vm «f funds by bank 

An alleged violation of statute pro¬ 
hibiting trustee from using property 
for his own profit will not defeat 


otherwise complete right of sister 
under agreement that hank and trust 
conijiany should hold deposits In snv- 
ings account in trust for depositor 
during his lifetime and at his death 
for his sister.—^Bank of America Nat 
Tru.st & Snvlng.s Ass'n v. Hazel bud, 
68 P2d 385. 21 Cal App 2d 109. 

74. Cal —Kntz v. Greeninger, 216 P. 
2d 121. 96 Cal App 2d 245. 

Mo —Corpus Juris oltsd In In re 
Geel’s Estate, App., 143 S.W.2d 
327. 331. 

Tenn.— Corpus Juris quoted In Der¬ 
rick v. Lumpkins. 95 S.W.2d 939. 
941, 20 Tenn.App. 77. 

Husband for wife 

Pa—Man.stein v. Manstein, 86 A.2d 
160, 369 Po, 252. 

Father for child or ohlldren 
Miss—^^Vllliums v. Bailey, 165 So. 
439, 174 Miss. 760. 

R.I.—Pickering v. Higgins, 38 A.2d 
640. 70 H.I. 265. 167 A.L R. 918. 
Mother for daughters 
1 N.J,—Trust Co of New Jersey v. 
Farawell, 11 A.2d 98, 127 N.J.Eq. 
45. 

Trust for coupon holders 

I Obligor, in order to meet Interest 
on bonds, muy so deposit money as to 
create trust for coupon holders — 
Sherry v. Union Gas Utilities, 171 
A. IS8, 20 Del Ch. 60. 

75. Cal—^Katz v. Greeninger, 216 
P.2d 121, 96 Cal.App.2d 245. 

Mo.—In re Geel’s Estate, Ai>p., 143 

5 W.l»d 327, 331 

Tcnn.—Corpus Juris quoted iu Der- 
ri.-k v. Lumpkins. 86 S.W.2d 939, 
941. 20 Tenn App. 77. 

65 C.J. p 287 note 45. 

76. Del.—Sherry v. Union Gas Utill- 
, ties, 171 A. 188, 20 Del.Ch 60. 

Me —Hallo well Saving In.st v. Tit- 
comb. 51 A. 249, 06 Me. 62, 

Tenn.—Corpus Juris quoted in Der¬ 
rick V. Lumpkins. 95 S.W.2d 939, 
941, 20 Tcnn.App. 77. 

77. Md—Mushaw v. Mushaw, 39 A. 
2d 465. 183 Md. 611. 

Pa—In re Brill's Estate, 64 Pa.Dlst 

6 Co. 155—-In re Humphries' Es¬ 
tate, 44 Po-DisL & Co. 462, 68 
Montg Co. 211. 

N.C.—Wescott V. First Nat. Bank 
of Elizabeth City, 40 S.E 2d 461, 
227 N.C. 39. 

Tenn.—Corpus Juris quoted In Der- 
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rick V. Lumpkins, 9'6 S.W.2d 939, 
941, 20 Tenn.App. 77. 

65 C.J. p 287 note 47. 

Certainty 

Statement signed by depositor and 
attached to bank’s ledger card that 
depositor wished to leave money in 
that bank In trust for named per¬ 
son was not sufficiently certain to 
create a complete trust inter vivos — 
Warner v Burlington Federal Sav. & 
Loan Ass'n, 49 A.’2d 93, 114 Vt. 463, 
1'68 AL.R. 1266. 

3>sllvary of book 

A trust can be created in bank ac¬ 
count moneys by handing the sav¬ 
ing account book to the intended ben¬ 
eficiary and by using the proper 
words of manifestation of a trust — 
In re Alberts’ Estate, 100 P.2d 638. 
38 Cal.App.2d 42, 

Trust held not created as to particu¬ 
lar deposits 

(1) Where foreign government de¬ 
posited with bank, in a special ac¬ 
count, funds which were to be for¬ 
warded to a trustee charged with 
duties of applying the funds to pay¬ 
ment of interest and maintenance of 

I sinking fund and the government re¬ 
tained control over fund while in 
bank, there was no final appropria¬ 
tion of funds merely by deposit with 
, bank, in absence of instructions from 
government—^Rhag Eisenbahnwerte 
Holding Aktiengesellschoft v, Banca 
Nationala A Romamei, 117 N E 2d 
346, 306 N.y. 242. 

(2) ^Vhe^e partnership delivered 
certified chock to bank with instruc¬ 
tions to cash check and pay proet^'ds 
to first lumber company when com¬ 
pany delivered to bank written state¬ 
ment of title insurance company cer¬ 
tifying that company had marketable 
title to certain realty, and there¬ 
after partnership instructed bank to 
hold money and not permit its with¬ 
drawal unless second lumber com¬ 
pany should authorize Its withdrawal, 
money was not the res of a trust,— 
Moore Mill & Lumber Co. v. Curry 
County Bank, 267 P.2d 202, 200 Or. 
658. 

78. N.T.—In re Totten. 71 N.E. 748, 
179 N.Y. 112, 70 L.R.A. 711, 1 Ann 
Cas. 900. 

79. N.T.—In re Totten, supra. 

80. Me.—^Bath Sav, Inst. v. Hathorn, 
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cd some limitations on the general doctrine laid 
down in the early cases which recogniaed that trusts 
may be created by such a deposit.*^ Because of the 
common practice of persons to make deposits in 
this form, without any intention of creating a 
trust^^ or divesting- themselves of beneficial owner¬ 
ship, t)ut for other reasons,*^ such as the evasion 
of restrictions on the amount of deposits,there 
has developed in some jurisdictions the doctrine of 
so-called tentative trusts, considered in subdivision 
d of this section. 

Primarily, the intention of the depositor controls 
in determining whether or not a trust has been 
created*^ and what are the terms of the trust.No 
trust is created in the absence of such intention^^ 
or if the intention is not given effect.®^ Usually, in 
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deciding as to the existence of a trust,®® including 
the intention of the depositor,the surrounding 
facts and circumstances are considered in con¬ 
nection with the acts and declarations of the de¬ 
positor,and the question is determined as one of 
fact and not of law.®® 

The form of the account or deposit is not neces¬ 
sarily conclusive as to the existence of a trust,®^ in¬ 
cluding the intention of the depositor.® ^ Thus, 
while a deposit of one’s own money in his ovm 
name, with nothing in the form of the deposit to 
indicate that it is in trust for another, does not, 
without more, create a trust,®® it is not necessary 
that the depositor should technically and precisely 
declare his purpose and intention to create a trust, 
and the absence of the word “trust” or “trustee” 


83 A 336, 88 Me. 122, 51 Am S R 
382, 32 Ij.R.A. 377. 

81. NY—In re Totten. 71 NE 74 8, 
179 N.Y 112. 70 LR.A. 711, 1 Ann. 
Cas 900. 

65 C .T p 288 note 51. 

82. N..T.—Enple Rail ding- & T.,oan 
A.«^a’n V. FifJnela, 37 A 2d 116, 135 
N.TEq. 7, aUlrmed 40 A 2d 627, 
136 N.J.Eq 117. 

83. N.Y —Heaver v. Beaver, 22 N E 
940. 117 N.Y. 421, 430, 15 Am S.R 
631, 6 BRA. 403. 

65 C J. p 288 note Bl. 

84. NY—In re Totten. 71 N.E. 748. 
179 NY. 112, 70 L.RA. 711, 1 Ann 
Cas. 900. 

65 C J. p 288 note 61. 

Purposes other than trust 

Bank dei)o.s]t.s may be made by one 
nominally as trustee for another but 
in reality for purposes other than on 
a trust.—Downey v. Duquesne Cit\ 
Bank. 22 A.2d 124, 146 Pa Super. 289 

85. N.Y—In re Totten, 71 N.E. 748, 
179 NY. 112, 70 LR.A. 711, 1 Ann. 
Cas 900 

65 C.J. p 288 note 51. 

Evasion of law 

Where a deposit is made in trust 
to evade a law forbidding one from 
depositing more than a .specific sum 
in his own name, the depositor is en¬ 
titled thereto, as no real trust exi.st.s 
Mass.—Brabrook v. Boston Five 
Cents Sav, Bank, 104 Mass. 228, 6 
Am.n. 222. 

N.Y,—Weber v. Weber, 9 Daly 211. 

86. Conn —Stamford Sav. Bank v. 
Everett. 42 A.2d CC2, 132 Conn. 92 

Del,—Sherry v. Union Gas Utilities, 
171 A. 188. 20 Del Ch. 60. 

Pa.—In re Furjanick’s Estate, 100 A 
'2d 85. 37.5 Pa.. 484—Downey v. Du- 
Quesne City Bank, 22 A. 2d 124, 
146 Pa.Super. 289. 

Tenn —Corpus Juris quoted In Der¬ 
rick v. Lumpkins, 96 S.W.2d 939. 
841. 20 Tenn.App. 77. 


Tex—Flork v Baldwin. 172 S.W.2d 
975, 141 Tex. 340. 

65 C .1. p 288 note 53. 

At time of making deposit 
Dcpo.sitor's Intention at time of 
m.Mking savings bank deposit is con- 
1 rolling que.stion in detonnining 
whether trust was created by depos¬ 
it—Wilder V. Howard. 4 SE.2a 199, 
188 Ga. 4 26. 
rundamental question 

Voluntary .savings bank account 
trusts in their creation are like gift.s, 
in that the fundament.'!I question in 
ca<'h instance is whether the donor 
has by both act and intention com¬ 
pleted the gift or trust —Malley’s E.s- 
tate V. Malley, 34 A.2d 761. 69 R.I 
407—Slepknow v. McSoIey, 172 A 
3'28, 64 R 1. 210. 

Intent and conduct 

Whether owner of hank deposit de¬ 
clared tru.st of depo.sit for another 
depends on owner’s Intention and le¬ 
gal step.s taken to elfeoiuate it — 
Mnrsh.'ill &: Ilsley Bank v. Voigt, 252 
NW. 35.5, 214 Wis. 27. 

87. N.Y.—Hemrncrich v Union Dime 
Sav. Inst., 98 NK 499, 205 N.Y. 
366, Ann Cas 191 3E 614 

Tenn.—Corpus Juris quoted In Der¬ 
rick v Lumpkins, 95 S.W.2d 939. 
941, 20 Tenn.App. 77. 

88. Conn —Stamford Sav. Bank v. 
Everett, 42 A 2d 602. 132 Conn, 92 

N.C—We.scott V. Fir.st Nat. Bank of 
Elizabeth City, 40 S.E.2d 4'61. 2'27 
N C. 39. 

Tenn.—Corpus Juris quoted In Der- 
ra k V. Lumpkins, 96 S.W.2d 939, 
941, 20 TennApp. 77. 

65 C.J, p 288 note 65. 

89. Tenn.— Corpus Juris quoted in 

Derrick v. Ijumpkins, 95 S.W.2<1 
939. 941, 20 TennApp. 77. 

66 C.J. p 288 note 66. 

90. Mass—Kelley v. Snow, 70 N.E. 
89, 185 Mass. 288. 

Tenn. —Corpus Juris quoted In Der¬ 

809 


rick V. Lumpkins, 96 S.W 2<1 939, 
941. 20 Tenn.App. 77. 

Statutory provision intended to 
protect bank in which a deposit was 
made in paying fund under certain 
<’ireuni,stances was not pertinent in 
determining whether the deposit of 
the sum in a savings bank for bene¬ 
fit of another created a trust.—Dela¬ 
ware Tru.st Co. V. Fltzmaurice, 31 A. 
2d 383. 27 DelCh. 101, modified on 
other ground.s Crumllsh v. Delaware 
Trust Co, 38 A 2d 4C3, ‘27 Del.Ch. 
374. 

91. Tenn — Corpus Juris quoted in 

Derrick v. Lumpkins, 95 S.W.2d 
939, 941. 20 Tenn.App. 77. 

65 C .1. p 2SR note 58. 

92. Del.—Sherry v. Union Gas Util¬ 
ities. 171 A 188. 20 DelCh. 60. 

Tenn — Corpus Juris quoted lu Der¬ 
rick v. Lumpkins, 95 S.W.2d 939, 
941, 20 Tenn App. 77. 

65 C.J. p 288 note GO. 

93. Mass.—Buleau v, Laval le, 187 
N E. 628. 284 Mas.s. 276. 

Tenn.— Corpus Juris quoted lu Der¬ 
rick v. liUmpkins, 96 S.W.2d 939, 
941, 20 TonmApp. 77. 

65 C.J. p 288 note Gl. 

94. R I —Blackstone Canal Nat. 

Bank V. Oast, 121 A. 223, 45 R.I. 
218 

Tenn — Corpus Juris quoted la Der¬ 
rick V. Lumpkina, 95 S.W 2d 939, 
941, 20 Tenn App 77. 

95. Tenn —Corpus Juris quoted la 

Derrick v. Lumpkins. 95 S.W.2d 

939. 941. 20 Tenn App. 77. 

65 C.J. p 288 note 63. 

96. Tenn.— Corpus Juris quoted la 

Derrick v. Lumpkins. 95 S.W.2d 

939, 942, 20 Tenn.App. 77. 

65 C J. p 288 note 64, 

97. Cal. — •Drinkhouse v, German 

Savings JHc Loan Society, 118 P. 

953, 17 Cal.App 162. 

Tenn.— Corpus Juris quoted ia Der¬ 
rick V. Lumpkin.s, 95 S.W.2d 939, 
941. '20 Tenn.App. 77. 
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from the title of the account does not prevent a 
determination that a trust has been created where 
the essentials of a trust are present.®* 

On the other hand, while the fact that the de¬ 
posit is in form in trust for one other than the 
depositor is some proof of intention®® and entitled 
to consideration,! or raises a presumption of an 
intention to create a trust,2 and may control in the 
absence of countervailing circumstances,® or when 
supported by other circumstances,* the fact that the 
depositor is designated as trustee® for another® is 


not necessarily controlling or conclusive, and will 
not prevail where there is an absence of an intention 
to create a trust,^ as shown by the declarations of 
the depositor* and the surrounding circumstances.® 

Recognizing or applying the foregoing rules, it 
has frequently been held that making a particular 
deposit in the name of the depositor which on the 
face of the deposit or account is in trust for another 
creates a trust,!® especially where the fact of such 
a deposit has been communicated to the beneficia¬ 
ry,!'! which may be complete or irrevocable.!® There 


ae. Del.—Oorpna Juris cited la 

Delaware Trust Co. v. Fitzmau- 
rlce, Ch., SI A.2<1 383, 390, 27 Del. 
Ch 101. 

N.y.—In re BIHb* Estate, 34 N Y..S 
2d 884. 178 Mlsc. 491. afllrmed 3G 
N.Y.S.2d 187, 264 IlLApi). 846 
Tenn —Corpn* Jurla quoted lu Der¬ 
rick V. Lumpkins, 96 S.W.Hd 939, 
941, 20 Tenn App. 77. 

66 C J. p 288 note 67. 

95. Cal —^Koslo.'ikye v Cls, 160 P.2d 
■666, 70 Cal.App 2d 174. 

Conn.—Stamford Sav Hank v. Ever¬ 
ett. 42 A.2d 662, 132 Conn. 92. 
N.J.—Kafrles Ilulldlnfr & Loan Aas’n 
V. Fiducla, 37 A 2d 116, 1.33 N.J Eq 
7, affirmed 40 A.2d 627, 136 N ,I Eq 
117. 

1 . Me.—^Bath Sav. Inst. v. ITathom. 
3'3 A. 836, 88 Me. 122, 61 Am S.R. 
382, 32 LR.A. 377. 

N.Y,—Macy v. Williams, 81 N.Y.S 
G20, 83 Hun 243, affirmed 39 N.E. 
858, 144 N.Y. 701. 

2. Me,—Cnzallls v. Ingraham. 110 
A 359, 119 Me 240. 

66 C.J. p 289 note 70. 

Zufercuee 

When a .savings account Is opened 
by one porHon In tru.st for another, 
and no explanatory evidence of in¬ 
tent appears, the Inference will he 
drawn that a trust la Intended, al¬ 
though revocnhle at the will of the 
depositor—Delaware Trust Co. v. 
Fltzmauriee, 31 A 2d 3,S3, 27 Del Ch 
101, mudlfied on other grounds, Crum- 
llsh v. Delaware Trust Co , 38 A.2d 
4 63, 27 Del Ch. 374 

3. Me—Caznill.s v. Ingraham, 110 A. 
S.^O. 119 Mo 240. 

05 C.J, p 2S9 note Tl. 

4. Md—McDevlt v. Sponsoller, 164 
A. 110. 160 Md. 497. 

N Y —Decker v. Union Dime Sav. 
Inst, 44 N.Y.S. 621, 15 App Div. 
553. 

5. Ind—^Rowe v, Rand, 12 N.E. 877, 
111 Ind. 20G. 

66 C.J. p 2S9 note 73, 

6. U S.—Wnssermnn v. C. I. R., C C 
A., 139 F.2d 778 

Conn.—Stomfonl l^av Bank v. Ever¬ 
ett. 42 A.2d 6G'2, 132 Conn. 92. 
Mass.—Ilogurth-Swann v. Steele, 2 
N.E.2d 44C, 294 Mass. 896-~Robert- 


son V. Parker, 191 N.E. 646, 287 
Mn.sa 351. 

Mich —Boyer v. Backus, 276 N.W. 
664, 282 Mich 593 

R I.—Malley’s Estate v. Malley, 34 A 
2d 761, 69 R.1 407—Slepkow v. Mc- 
Soloy, 172 A. 328. 64 R I. 210. 

66 C.J. p 289 note 74. 

7. Conn—Sbomford Sav Bank v. 
Evorott. 42 A 2d CG2. 132 C.mn 92 

Ma.s,s-—ITogarth-Swann v Steele, 2 
N E 2(1 446. 294 Mass 396—Murray 
V, OTIaro, 196 N.E 909, 291 M.ass 
75. 

RI—Malley's Estate v. Malley, 34 
A,2d 761, 69 Rl. 407—Slepkow V. 

I McSoley, 172 A 328, 64 R.I. 210. 
65 C J p 289 note 76. 

Failure to notify hank 
Where bank deposit Is made In de¬ 
positor’s name as trustee for an-1 
other, and depo.«iltor could have noti¬ 
fied bank that he had no interest ■ 
except a.s trustee in deposit, and did 
not do so, trust was not created.— I 
Mulloy V. Charlestown Five Cents' 
Sav. Bank, 188 N K 608, 285 Mass. 
101 . 

8. N.Y —Haux v. Dry Dock Savings 
Inst., 37 NY.a 917. 2 App Div. 165, 
affirmed 49 N.E. 1097, 154 N.Y. 736. 

9. Mich.—Boyer v Backus. 276 N.W 

564, 282 Mich. 593, motion denied 
■280 NW 756. 282 Mi<li 701, < er- 
tior.arI denied 69 SCI. 147, 305 U. 
S. 644, 83 I.i.Ed 416, rehearing de¬ 
nied 69 S.Ct 248. 306 U.S. 674. 
83 L Ed 437. ’ 

R.I.—Malley's Estate v. Malley, 34 
A 2d 7(»1. 69 R 1 107, 

65 C J p 289 note 78. 

Retention or reservation of control 

(1) That depo.sitor In bank ac¬ 
count in his name as trustee for 
brothers intended to draw thereon, 
at least In part, to furnish support 
for one of brothers, did not estali- 
lush that such brother or his estate 
had legal interest therein as long 
as dcjHisitor intended to retain full 
control—Stamford Sav. Bank v, Ev¬ 
erett, 42 A 2d 662, 132 Conn 92 

(2) A mere bunk deposit made by 
a person in his own name as ‘‘trus¬ 
tee" or in his name and that of a 
faithful and obedient agent as "trus¬ 
tee,” for a "Poundalion" which has 
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no legal exlstenoc. over which deposit 
the depositor reserves complete con¬ 
trol during hia life. Is insufficient to 
cieate a tru.st entitling the supposed 
benelli'iary to the deposit as against 
the depoalif)r’s administrator.—Castle 
V, CrosH, 32 Hawaii 197. 

(3) The manner In which settlor, 
who as one of three trustees as¬ 
sumed actual man.ngoment of trust, 
kept his personal books, wherein he 
made charges for exiionditures on be¬ 
half of trust under tru.st instrument, 
or expenditures for benetlciary from 
his own funds, and withdrew money 
from savings account in which In¬ 
come from trust had been deposited, 
to reimburse himself, was not indica¬ 
tive of secondary trust of savings 
account, to which beneficiary would 
be entitled ulisolutoly.—Boyer v. 
Backus, 276 N VV. 564, 282 Mich 693, 
motion denied 280 N W 756, 282 Mich 
j 701, certiorari denied 59 S.Ct. 147, 306 
U.S. 644, 83 LEd 416, rehearing de¬ 
nied 59 S.Ct. 248, ‘306 U.S. 674, 83 L. 
Ed 437. 

10. Mass.—Buteau v, Lavalle, 187 N. 
E. 628, 284 Mass. 276. 

6'6 C..T. p 289 note 79. 

Deposit card 

A deposit card stating that deposi¬ 
tor held savings account In trust, to 
control and dispose of as he saw 
lit during hi.s lifetime, and on his 
death to pay to named beneficiary the 
full .vinount then standing to credit 
of account, was sufficient to establish 
a valid trust for benefit of named 
beneficiary, who was entitled on de¬ 
positor’s death to possession of de¬ 
posit book and to the deposit rep¬ 
resented thereby.—Cohen v. Newton 
Sav. Bank, C7 N E.2d 748. 320 Mass. 
90. 168 A.L.R. 1321. 

11. RI—.Slcjikow V. McSoley, 172 
A 328. r)4 RI 210 

Nece.ssity of notifying beneficiary 
geii'rally .sec infra 5 62 

12. Mass.—Buteau V. Lavalle, 187 N. 
E. C’28, 284 Mass 276. 

N J.—Mucha V. Jackson, 182 A. 827, 
llONJEq 348. 

65 C.J. p 290 note 80. 

Revocation of bank deposit trusts in 
general see infra fi 88. 
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is authority for the view that the mere deposit of 
money in a bank in trust for another is equivocal 
and ambiguous,13 ^nd is not sufficient alone to 
create an enforceable trust,14 that there must in ad¬ 
dition be some unequivocal act or declaration show¬ 
ing an intention to create a trust,i® and that, where 
a person deposits money in a bank in his own name 
in trust for another, who is neither a party nor 
privy to the transaction,16 and retains full control 
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over such money,*1^ a trust is not created, but mere¬ 
ly an executory one which is not enforceable.!* 

Retention of control and subsequent deposits or 
withdrawals. While the fact that the depositor re¬ 
tains possession of the bankbook may, under certain 
circumstances, show an absence of intention to 
create a trust,1* retention of the book^O or the cer¬ 
tificate of deposit,21 his making subsequent deposits 
in the account,22 his retention of the power of with- 


Completloa by act and Intention 

Where It is shown that the donor 
of a savinfirs bank aecount has at a 
certain time completed the tru*?! bv 
both act and lntent]on, the tru'^t la 
irrevocably constituted •—Malley’s 

Estate V. Malley, 34 A 2d 7C1. 69 R I 
407. 

Betnm of bankbook 

Where wife, after deposltlnfir earn¬ 
ings of herself, husband, nnd son 
In her name, had new bankbook is¬ 
sued to herself as trustee for son. 
and handed book to son. fully execut¬ 
ed trust Inter vivoa of entire acenunt 
was created, even though son return¬ 
ed book so wife could obtain interest. 
—Seanzo v. Morano, 187 NE 5’52, 
284 Mass. 188 

13. Tex—Flock v. Baldwin, 172 S 
W.2d 976. 141 Tex. 340. 

Words synonymous 
The words "equivocar' and ‘‘am¬ 
biguous’' are synonymous and as 
used in proposition that deposit nf 
money in a bank under a trust title 
18 considered equIvoctU or arnluguou-s 
and does not resuH in creation of a 
tru.st, both connote that such trans- 
action.s liave two or more equally ap¬ 
plicable significations.—^Fleck v. 

Baldwin, supra. 

14. N J —^Bendix v. Hudson County 
Nat Bank, 69 A 2d 253. 142 NJ 
Eq 487—Abruzzese v. Oestneh. 47 
A.2d 883. 138 N.J.Eq. 33—-Pas-saic 
Nat. Bank & Trust Co. v Taub. 
46 A.2d 679, 137 N.J.Eq. 644—Ea¬ 
gles Building & Lo.an Asa’n v. Fl- 
ducia, 37 A.2d 116, 136 N J hlq 7. 
affirmed 40 A.2d 627, 136 N.J.Eq 
117—Hickey v Kahl, 19 A 2d 33, 
129 N.J.Eq 233—Thatcher v. Tren¬ 
ton Trust Co., Mercer Branch, 182 
A, 912, 119 N.J.Eq. 408—Travers v. 
Beid, 182 A, 908, 119 N.J.Eq 410— 
Mucha V. Jackson, 182 A. 827, 119 
N.J.Eq. 348. 

Tex.—Fleck v. Baldwin, 172 S.W.2d: 

976, 141 Tex. 340. 

65 C.J. p 290 note 82. 

Other dronmstances are looked to, 
.such as what the depositor said, 
whether he used fund on deposit 
as if it were his own, whether bene¬ 
ficiary was sul Juris, and why an out¬ 
right gift was not made.—^Abruzzese 
V. Oestrich, 47 A.2d 8&3. 188 N.J. 
Eq. 33—^Eagles Bldg. & Loan Ass'n 
V. Plducla. 37 A.2d 116. 136 N.J.Eq. 


7, affirmed 40 A.2d 627, 13'6 N.J.Eq. 
117. 

Signature card showing that ac¬ 
count was held by mother in trust 
for d.aughtera was not of it.sclf suffi¬ 
cient to constitute trust dcclar.itlon 
but was a factor to be considered 
with other circunistances in deter¬ 
mining whether a presently effective 
trust was established In favor of 
the daughters—Tru.st Co. of New 
Jersey v. Farawell, 11 A 2d 98. 127 
N.J Eq. 45. 

15. N J —^Itendlx v. Hudson County 
Nat. Bank, 59 A.2d 2.63. 142 N J Eq 
4 87—Passaic Nat Hank & Trust 
Co. V Taub, 46 A 2d 679, J37 NT. 
Eq 514—Thatcher v. Trenton 
Trust Co, Mercer Branch, 182 A 
912, 119 NJCq 408—Travers v. 
Reid, 182 A. 908, 119 N J.Hq 416. 

Tex—Fleck v. Baldwin, 172 S.W 2d 
975. 141 Tex. 340 
66 C J, p 290 note 83. 

Transfer of passbook 

Wife’s opening of savings account 
In trust for husband, followed bv 
transfer of passbook, created valid 
“dr 3 '” trust (‘uforceablo by husband 
—I.rt)rig Branch Banking Co. v. Win¬ 
ter, 1C3 A. 903, 112 N.J.Eq. 218. 

16. N.II.—^Bartlett V, Remington, 69 
NH 364 

66 O J. p 290 note 84 

17. N.H—^I’ackard v. Foster, 56 A. 
2(1 92.5. 95 N.H 47. 

Tex —Fleck v. Baldwin, 172 S,W.2d 
975, 141 Tex. 840. 

66 C.J. p 290 note 84. 

Immediate interest 

If depositor who opened up sav¬ 
ings account xn bank In his own iiaine 
in tru.st for woman with whom lu 
was living, Intended woman to take 
balance of the credit in event of her 
survival without any immediate in¬ 
terest in deposit, there was not u 
valid trust inter vivos—'Hendix v 
Hudson County Nat Bank, 59 A 2il 
263, 142 N.J.Eq 487. 

Ownership or dominion 
Where testator opened a savings 
account with a mutual savings bank 
and deposited a specific sum in Ins 
name as trustee for charity fund 
of a named village in foreign coun¬ 
try, and no withdrawals from or ad¬ 
ditions to account were made, except 
accumulation of Interest, and testator 
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at all times retained control over 
account and did not strip himself 
of ownership or dominion over sub¬ 
ject matter, no valid trust was es¬ 
tablished and sum on depo.stt was 
payable to executors of testator’s es¬ 
tate as though account had been 
opened In name of testator alone.— 
Howard Sav. Inst. v. Haronych, 73 
A.2d 8.53, 8 N.J.Super. 699. 
Withdrawals 

(1) Where mother opened savings 
aecounts as trustee for daughters 
and \\ifhdrew moneys from the ac¬ 
counts for her own purpose.s, (here 
was no trust created for their bene¬ 
fit —^Abruzzese v. Oestrich, 47 A 2d 
88.3, 138 N J Eq. 33. 

(2) The stvle of savings aeeounts 
in names of depositor and wife as 
trustees for minor children and trus¬ 
tees’ testimony that accounts were 
opened for children’s benefit were in- 
.‘.ullicient to show a valid trust In ei¬ 
ther account ns against depositor's 
subsequent judgment creditor, where 
evidence as to source of original de- 
po.sits and number, time and source 
and amount of later deposits were 
vague or entirely lacking and deposi¬ 
tor had made withdrawals from both 
accounts for his personal use—Pas¬ 
saic Nat Hank * Trust Co. v. Taub. 
45 A.2d 679. 137 N.J Eq 544. 

18 . NH—Bartlett v. Remington, 69 
N.II 3C4 

“Executory trust" defined see supra 
9 16 

19. Ca —Coppua Juris quoted in 

Wilder V. Howard, 4 S.E.2d 199, 
■202, 188 Go. 426. 
fi.6 C J. p 290 note 92, 

20. Cal —Sherman v. Hibernia Sav¬ 
ings & Loan Soc., 20 P,2d 138, 129 
Cal App , Supp„ 795, 

Ga—Corpus Jarls quoted in Wilder 
v. Howard, 4 S.E.2d 109, 202, 188 
Go. 426. 

65 C.J. p 290 note 93. 

21. Ga— Corpus Juris quoted in 

Wilder V. Howard, 4 S.E.2d 199, 
202, 188 Go. 426. 

Mo—Hams Banking Co, v. Miller. 
89 N.W. 629, 190 Mo. 640, 1 L,K.A.. 
N.S„ 790. 

22. Ga.— Corpus Juris quoted in 

Wilder v. Howard, 4 S.E 2d 199, 
202, 188 Ga. 426. 

66 C.J. p 290 note 96. 
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dfawa],23 or his subsequent withdrawals of de¬ 
posits'^ or interest,25 do not necessarily prevent the 
existence of a trust or destroy a trust duly executed; 
such retention of the passbook,26 subsequent de¬ 
posits,27 or withdrawals of dcposits^^ or mterest^s 
may be consistent with the existence of a trust. 

Transfer of beneficial or equitable interest. While 
there are statements to the effect that it is not 
necessary that the entire beneficial interest in the 
fund must immediately and irrevocably be vested in 
the beneficiary in order to create a valid trust,26 in 
respect of an executed or complete trust, the creator, 
while retaining title in himself21 or transferring it to 
a third person,32 transfers the equitable or ben¬ 
eficial title to the cestui que trust ;33 and the view 


has been taken that, in order to create a voluntary, 
enforceable, executed, or complete trust, it is nec¬ 
essary that there should be a transfer or gift of the 
equitable or beneficial title.34 

b. Account in Several Names 

A trust may be created by a bank deposit In the 
form of a Joint account or an account in several names. 

In some jurisdictions at least, the fact that a bank 
account is in form a joint account or an account in 
several names docs not necessarily prevent the 
existence of a trust in respect thereof.35 The ques¬ 
tion as to whether a trust has been created is 
primarily one of iiitention36 and, in the absence of 
an intention on the part of the depositor to create 
a trust, no trust arises.37 In order to create an 


33. Cal—Sherman v. Hibernia Sav- 
in>?.s A Loan Soc., 20 P.2d 138, 129 
Cal.App, Kuri-p., 796. 

Ga— Corpus Juris quoted iu Wilder 
V. Howard. 4 S E.2d 199, 202, 188 
Ga. 426. 

Mo.— Corpus Juris oltad In In re 

Geol’s Estate, App., 143 S,W.2d 327, 
331. 

N.Y—Marine Midland Trust Co. of 
Binghamton v. Stanford, 9 N Y.S. 
2d 048, 26'6 APP.Div, 20, appeal de¬ 
nied 11 N.YS2d 647. 260 App.Div 
1020, anirmed 24 N E 2d 20, 281 
N.Y. 760. 

05 C.J, p 290 note 96. 

Bight to dip Into principal or corpus 

Pact that settlor of self-doelarod 
trust in hank deposits reserved nsht 
to dip into principal or corpus for 
lier own support and re.served abso¬ 
lute diseretion in exercise of that 
rinlit was not sueh reservation of do¬ 
minion and control over tra.st pioper- 
ty by .settlor a.s to invalidate self-de- 
clared tnost—Pniith v. Deshaw, 78 
A 2d 479. 116 Vt. 441. 

34. Ga—Corpus Juris quoted in 

Wildir V. nowiird, 4 S E.2d 199, 

202, 188 Ga. IL’f. 

66 G..7. p 291 note 97. 

25. G a. — Corpus Juris quoted in 

Wilder V. Howard, 4 S E 2d 199, 

202, 188 G.i 42<>. 

65 C .1 p 291 note 98. 

26. Ga—Corpus Juris quoted In 

Wilder V. Howard, 4 S E 2d 199. 

202. 188 Ga. 4 JO 

65 C.J. p 291 note 99 


27. Ga—Corpus Juris quoted In 

Wilder Howard, 4 S,E'2d 199. 
202, 1S8 Ga. 426 
65 C.J. p 291 note 1. 


28. Ga—Corpus Juris quoted in 

Wilder V. Howard, 4 S.E.2d 199, 
202, 188 Ga 126 
65 C.J. p 291 note 2. 

29. Ga.— Corpus Juris quoted In 
Wilder V. Howard, 4 S.E.2d 199, 
20'2, 188 Ga. 426. 

65 C.J. p 291 note 3. 


30. Cal —^Kuck v. Raftory, 4 r.2d 
652, 117 Cal.App 765. 

31. Me—Cazallis v. Ingraham, 110 
A 359. 119 Me. 240 

32. Me.—Cazallis v. Ingraham, su¬ 
pra. 

33. Mo—Cazallis v. Ingraham, su¬ 
pra. 

65 C J. p 290 note 90. 

34. U.S —^Esehen v. Steers, C.C.A. 
Mo, 10 P 2d 739 

65 C J. p 290 note 91. 

Xietter from soldier overseas di¬ 
recting depu.sit of money so that he 
alone could withdraw it and cxprc.s.s- 
ing desire that In event of hia death 
firandfathcr should be the benell- 
cinry without, however, Iran.sfornng 
any present beneficial Intcrc.st in 
money di'posiicd, did not create a 
trubt in favor of grandfather enforoc- 
nblo in equity.—^Wcscott v. Fir.st & 
Citizens Nat Bank of Elizabeth City, 
40 S.K 2d 461, 227 N.C. 39. 

35. C.il —American Bible Soc. v. 
Mortgage Guarantee Co., 17 P 2d 
10.5. 217 Cal 9. 

Mil —Milholland v. Whalen, 43 A. 43, 
89 Md. 212 

N.M —^Metiger v. Otero County State 
Bank, 98 l'.2d R’14. 44 NM 82 
N.Y—In re lla.'^elline’.s Will, 113 N. 

TS2d 752, 280 APpDiv 857 
Ohio—Sti'incr v. Fee>cz, 50 N E 2d 
017, 72 Ohio App 18 
65 C.J p 291 nolo 5. 

Owner.ship of Jiiint deposits In sav- 
iiig.g banks In general see Banks 
and Banking § 994. 

Fartlcnlnr ncconuts 

(11 Where Uepo.sitor placed fund 
from peisoniil bank account iii joint 
account \vith anolhcr. and at tune 
i.ssued a direct i\e that loint account 
should be held 111 trust for beneflt of 
persons nnined should they bo m spe¬ 
cial need, and second person an opted 
trust, joint ueeuunt cieated a ^alld 
trust when aeeouiit was opened.— 
Davenport v. Da\euport Foundation, 
222 P 2d 11, 3b Cal.2d 67. 
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(2) A joint tenancy In a bank ac¬ 
count mav create a trust, dependent 
on the intention of the partioa, which 
may be established by extrinsic evi¬ 
dence rebutting mere presumption of 
an absolute traiwfer of title by means 
of a written instrument like a deed. 
—In re Kellogg, 107 P 2d 964, 41 Cal. 
App 2d 833. 

(3) Wlicre a sister opens a saving 
fund In her name jointly with a 
brother under an express arrange¬ 
ment and under.standing with the 
b’ink and the brother that the fund 
i.s to be used only to pay the broth¬ 
er’s funeral expenses, a trust Is cre¬ 
ated—Dcjiartment of Public Assust- 
nnee v. Bubonko, 69 Pa.Di.st & Co 
605. 

36. NJ—MiU'holl V. Mitchell, 46 A. 

2d 86. 137 N J Kq 557. 

«5 C.J, p 291 note 7 
Intention of original owner 

Whether a trust in law with re- 
Hpei.t to a bank deposit lias been cre- 
ati'd clToctually to vest fund In origi¬ 
nal owner or another as survivor de- 
pi iid.s entirely on actual Intention of 
original owner of fund when he had 
entry in boiiKbouk made vesting 

ncr.slii p in liimself and anotlicr, 
^\lth balance to the survivor—Whit¬ 
tington v Whittington. Md., IOC A 2d 
7J—n.igaii V. Kelly, 24 A.2d 289, 180 
Md 321 

Instrument directing transfer 

Jiistruiiient directing bank to trans¬ 
fer money from account of one signer 
of instrument to joint account in his 
name and name of other signer, and 
del luring amount of Joint necount 
.^should be used solely for payment of 
certain notes or should be drawn only 
on joint signature.s of persons who 
shared the account indicated that a 
trust was declared in such fund.s—In 
re Haseltlne's Will, 113 N.Y.S.2d 752. 
280 App Dlv. 857. 

37. N.J.—Mitchell v. Mitchell, 46 A 

2d 85, 137 N JEq. 557. 

G5 C.J. p 291 note 7. 
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executed or complete trust, there must be a trans¬ 
fer or gift of the equitable or beneficial title.^S 

Although an account or deposit in the name of 
two persons, or the survivor of them, does not 
necessarily create a trust,since an intent to create 
a trust must be established,it has also been held or 
recognized that a depositor, by making such a de¬ 
posit of his funds, may create a trust'll for the 


benefit of the other person named^^ in the balance of 
the deposit at the death of the depositor,^3 ©r for 
the joint benefit of the depositor and such other 
person.44 It has been stated that as a general rule, 
there is a sufficient declaration of trust where the 
entry by the depositor is in trust for himself and 
another, joint owners, subject to the order of either, 
balance at death of cither to belong to the surviv- 
or,45 vvith the deposit as the corpus, the depositor as 


PoMesBlon of ‘ba.nJEbook 

(1) The fact that bankbook was 
In possession of the one other than 
the original owner was not, of itself, 
suillciont to establish an intention of 
the original owner to vest the entire 
ownership of the balance of the fund 
In the other after the original owru'r’s 
death.—Ragan v. Kelly, 24 A 2d 289, 
X80 Md 324. 

(2) Possession of a bankbook, in 
order to constitute the other the 
owner of the fund, must be with thi 
full knowledge of the original owner 
of the fund—Ragan v. Kelly, supra 
Treatment of fund as own 

Where with donative intent mem¬ 
ber of armed forces made an allot¬ 
ment of portion of his pay in favor 
of his sister for sole purpose of her 
support and she opened bank account 
In her name and in name of brother 
but treated fund as her own, the furul 
was a gift and not trust end she 
was not rcriuired to surrender fund 
to administrator of brother’s «'slate.— 
Milc'hcll V. Mitchell, 46 A.2d 85. 137 
N.J Eq 557. 

38. Me—Bath Sav. Inst. v. Fogg, 63 

A. 731, 101 Me 188. 

65 C.J. p 201 note 8. 

39. N.M—Monger v, Otero County 

State Bank, 98 r.2d 834, 44 N M 

82. 

65 C J. p 291 note 9. 

Particular trausactlous 

(1) Wlicre original depositor In 
bank changed nature of acc.’ount to 
joint account with another payalib* 
to .survivor and 8u<'h other cnntriliul- 
ed nothing to fund on deposit, there 
was no trust title under which de- 
po.sit could pass lo such other on 
death of original depositor.—North- 
cott V. Livingood, La.App., 10 Bo 2d 
401. 

(2) Husband was held entitled to 
recover from wife money which she 
withdrew from bank accounts in both 
of Ibeir names, or for survivor, where 
agreement existed between hu.sband 
and wife that deposit was has .sole 
property and that arrangement was 
solely for wife’s benefit in event of 
husband’s decease-—Gibbons v, Gib¬ 
bons. 4 NE2d 1019. 296 Mass 89 

(3) Where intestate deposited mon¬ 
ey with trust company and received 
mortgage trust certificates in name 
of himself or his son, and in names 


of himself or his grandchildren, and 
subsequently directed that certifi¬ 
cates be lndor.sod with name of him¬ 
self or his wife, and company was 
obligated to pey fixed sum on certain 
date and to pav interest on .such sum 
at fixed rate at staled intervals, com- 
pany’,s obligation was that of debtor 
and not that of trustee, and hence Ir¬ 
revocable trust was not created in 
favor of son and grandchildren—E 
r. Wilbur Trust Co. v. Knadler, 186 
A. 319. 322 Pa 17. 

40. Pa—E P. Wilbur Trust Co. v. 
Knadler. 186 A. 319, 322 Pa. 17. 

Evidence of inteution neoessary 

(1) If there he substantial evi¬ 
dence from which the intention of 
the parties may be ascertained and 
such intention is to set up a trust, 

I action accomplishes that result — 
Monger v. Otero County State Bank, 
98 P.2d 834, 44 N.M 82. 

(2) Deposit by one of his money 
in account in names of himself end 
another is not of itself sufllclent In 
absence of affirmative evidence to 
that effect to indicate intention on 
part of depositor to vest in added 
party a joint beneficial intero.st in 
fund with riglit of survivorship—E 
P. Wilbur Trust Co. v. Knadler, 185 
A. 319, 322 I’a 17. 

41. Cal.—^^\mcrican Bible Soc. v. 
Mortgage Guarantee Co., 17 P 2d 
105. 217 Cal J9—Randall v. Bank 
of America N. T. & S, A.. 119 P 2d 
7.5i, 4 8 (\j 1 App 2d 24 9 

Md —Fairfax v Saving.s Bank of Bal¬ 
timore, 199 A 872, 176 Md. 136, 116 
A L R, 1334. 

65 rj P 292 note 10. 

"It makes no difference, in the ab- 
.sence of fraud, whose money It was 
wdien depo.sifed, or how much either 
confribulod to the trust or deposit ’’— 
Kornmann v. Safe Depo.sit & Trust 
Co of Baltimore. 23 A.2d 692. 694. 
180 Md. 270. 

Description as Joint owners 

Although the more usual form de¬ 
scribes the beneficiaries as joint own¬ 
ers, and permits withdrawal by either 
party, this is not es.sential to the 
creation of a trust.—Mushaw v. Mus- 
haw, 39 A 2d 466. 183 Md. 511. 

Wot revocable as tentative trust 
A joint deposit of the proceeds 
from e mortgage loan on realty in 
winch both husband and wife had in- 
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vested money and which was owned 
by them as tenants by the entirety, 
in trust for both husband and wife 
with a right of survivorship, was not 
revocable as a tentative tru.st cre¬ 
ated by one with a reserved power.— 
Fairfax v. Savings Bank of Balti¬ 
more, 199 A. 872. 175 Md. 136, 116 
A.UR. 1334. 

Bights detennlnedl by terms 

The rights of beneficiary of trust 
created by joint deposit were deter¬ 
mined by terms of the deed of trust. 

■—Fairfax v. Savings Bank of Balti¬ 
more, supra 

42. Cal.—Randall v. Bank of Amer¬ 
ica, N. T. & S. A., 119 P.2a 754, 48 
CaI.App2d 249. 

66 C J. p 292 note 11. 

43. Cal.—Randall v Bank of Amer¬ 
ica N, T. & S. A., supra. 

65 C.J p 292 note 12. 

44. (’al.—Carr v. Carr, 116 P. 261, 

1.5 C^al App 480. 

65 C.J. p 292 note 13. 

45. Md—Whittington v. Whitting¬ 

ton, lOG A.2(J 72—^Hancock v. Sav¬ 
ings Bank of Baltimore, 86 A.2d 
77(1. 199 Md IGS—Bradford v. 

Eutaw Mav Rank of Baltimore City, 
46 A.2d 284, 186 Md. 127—Kagan 
v. Kelly, 24 A 2d 289, 180 Md. 324 
—P’liirfax V Savings Bank of Bal- 
timoic, 199 A. 872, 175 Md 136, 116 
A.LR. 1 334—Bollaok V. Bollack, 
182 A. 317, 169 Mcl. 407—McDovit v, 
Sponscller, 154 A 140, 160 Md. 497 
—Fosciufi V. Foschia, 148 A. 121, 
158 Md 69 

Motive behind deposit 

The motive behind a bank deposit 
by one, in tru.st, until withdrawal 
theri'of, for hiinsolf and another, 
joint owner.s, subject to withdrawal 
liy either, the balance at death of ei¬ 
ther to belong lo survivor. Is th.at ei¬ 
ther of beneficiaries may have access 
to the fund at any time, that It shall 
not be subject to claims of any except 
their joint creditors, and that gener¬ 
ally, In death of either, administra¬ 
tion by orphans' court may be avoid¬ 
ed.—Kornmann v. Safe Deposit & 
Trust Co. of Baltimore, 23 A.2d 692, 
180 Md. 270. 

Power of withdrawal 

The power to withdraw from a 
joint bank deposit, in trust for de- 
po.sitors as joint owners subject to 
the order of either with a right of 
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trastee, and the depositor and another as beneficia¬ 
ries,*^ since unexplained it indicates an intention 
to create a trust.*^ In such cases, the balance at 
the death of either belong^s to the survivor, not by a 
gift and delivery of the banklwok, or by right of 
survivorship of one of two joint owners, or by a gift 
of the funds inter vivos, but purely and exclusively 
because of the trust.** However, such an entry may 
be explained and the intention it indicates may be 
rebutted.*® While the depositor’s retention of the 
passbook may indicate the want of intention to 
create a trust,®® the fact that the depositor retains 
the passbook®! or retains the right to withdraw 
all or any portion of the deposit,®- docs not prevent 
the existence of a trust since the retention of the 
passbook may be an act pursuant to a proper execu¬ 
tion of the trust.®* 

Where an owner with a single account in a bank 
signs an order in a proper form for the transfer of 
the account into a trust account for the owner and 
another, such an order is sufficient to authorize the 
bank to transfer the account to a trust form, not¬ 
withstanding the fact that the order does not state 
the amount of the account or the account num¬ 


ber.®* Where the account is made a joint account 
merely for the ccmvenience and benefit of the de¬ 
positor,®® and the depositor delivers the book to the 
other person designated, in order to effectuate the 
purpose for which the account is created,®® it has 
been held that the person so designated holds what¬ 
ever title he acquires in trust for the depositor. 

c. Deposit in Name of Another 

An ttxprew trust may arise in Tavor of ths dsposltor 
or a third person, where a deposit Is mads In ths name 
of one other than the depositor for the benefit of the 
depositor or such third person. 

It has been recognized that an express trust may 
arise in favor of the depositor or owner of mon- 
ey®7 or a third person,®® where a deposit is made 
in the name of one other than the depositor or 
owner for the benefit of the depositor or owner 
or such third person. However, while the fact that 
a dejioMt in the name of one other than the deposi¬ 
tor, subject to the control of the depositor, may 
constitute a trust for the benefit of such other,®® 
and the declaration of trust may be made after the 
deposit IS made,®® a deposit in the name of a person 


survivorship, Is not joint, but o-Kists 
oomplptelv in riM-h bomlifiarv a 
jrescrviMl pcrsonnl nwht—^Kornmann 
v. Suff iK'poHlt & Truest Co. of iJnlti- 
moro. Kupra—b’airfiix v. Savings 
Hank of nAltimoro, 199 A 8":!, 17B 
Md 136, lie A.L n 1334. 

4a. Md —^Fairfax v. Savings Bank 
of Baltimore, supra. 

47. Md.—Whittington v Whitting* 
ton. infi A 2a 72—Unnenck v Snv- 
iTiRH Ilfink of Bull I more, 85 A 2d 
770, 199 Md le.V-Il.iuan v. KtUv, 
24 A 2d 289. 180 Md. .‘IL'l—-Bolluok 
V BolIJirU. 182 A 317, 169 Md. 407— 

V Sponseller, 1B4 A. 140, 
100 Md 497. 

48. Md —Tlancock v. Savings Bank 
of Baltimore. 85 A 2d 770, 199 Md 
163—Milhulland v. Whalen. 43 A. 
43. 89 Md 212. 

49. Md.—IVhlttlngton v. Whitting¬ 

ton, 106 A.2d 72—^Hineock v. Sav¬ 
ings Bank of Baltimore, 86 A 2d 
770, 199 Md. 1C3—Bradford v. 

lilulitw Snv Bank of Baltimore City, 
46 A 2d 284. 186 Md 127—McDovlt 
v. SpunMuller, 154 A. 140, 160 Md. 
497—Ragtin v. Kelly, 24 A.2d 289, 
180 Md. 324. 

Slgnaturs cards 

Signature cards Indicating Inten¬ 
tion to create trust may be rebutted 
by proof that In signing them the 
donor hod no such Intention.—Bol¬ 
lock T. Bollack. 182 A. 317, 169 Md. 
407. 


I Creation of special trust 

WTioro original owner of fund In 
bank, who wat sevenlv-nme vears cf 
age, Vent to ho.*4)ilt«l for a seriouf* 
opuratlun, and a mere obtained his 
bank book from u sister of the hospi¬ 
tal and then Mecurod from bank a card 
to I'lunnge entry in bank book, and 
original owner signed the euid, and 
fiird was taken to bank where entrA 
w.t.s made in bank book cstaMiuhing 
II trust In original owner and mecc. 
subject to oid«T of Pillier. with bal- 
Hii(<- lo survivor, evidence failed to 
establish a clear and dennite inten¬ 
tion of original owner to relinauish 
filisolute control over fund, or that 
It wtt.s his desire that niece become 
owner of balance of fund ot his death, 
and there wn«» created merely n spe- 
I lal trust which came to nn end on 
death of original owner—^Biigiin v. 
Kelly. 24 A 2d 289, 180 Md 324 

50. Ale—Bath Sav. Inst. v. Fogg. 
63 A 781, 101 Mo. 188. 

61. Cal —Randall v. Bank of Amor- 
Icn. N. T. & S A.. 119 P.2d 754. 48 
Col.App 2d 249—Williams v. Sav¬ 
ings Bank of Santa Rosa, 166 1*. 
366, 33 Cal.App. 656 

8 S. Cal—Randall v Bank of Amer¬ 
ica K. T & .««. A, 119 P.2d 764, 48 
Cal App 2d 249. 

66 C.J p 292 note 18 

53. Me —Bath Sav. Inst. v. Fogg, 63 
A. 731, 101 Mo. 188. 

164. Md—^Hancock v Sa\lngs Bank 
of Baltimore. 85 A 2d 770, 199 Md 
163. 


B5. Mass—Gibbons v. Gibbons, 4 M. 
E 2d 1019, 296 Mass 89 

Faymaat of xnsdical Mid liospitsl ex. 
peuss 

Where aged decedent, in signing 
Joint tenancy agreement with grarid- 
riephew, respecting her checking ac- 
(ount, mti nded only to authorize him 
to pay Iier medical and hospital ex¬ 
penses, the bank, as between itself, 
grandnephew, and decedent, and, aft¬ 
er decedent’s death, her executrix, 
would bo Justlflcd in treating the ac¬ 
count us a fund in which parties had 
a Joint interest, hut as between 
grandnephew and decedent money in 
iK'i'ount belonged wholly to decedent 
and after her death to her lugal rep- 
j TCHentative, and any legal title of 
grandnephuw in joint account deposit 
WHS in trust for decedent—Williams’ 
Estate v. Tuch, 39 N.E 2d 696, 313 
111 App. 230. 

56. Musa—Bradford v Eastman, 118 
N.E S79. 229 Moss 499 

57. NH—Bariett v. Cady, 96 A. 
S26, 78 NU 6U 

66 C.J p 292 note 22 

68 . Cal—Kellv V. Dollard, 18 P.2d 
92C, 21G Cal. 312. 

I 65 C.J p 292 note 23. 

59. NT—Miirtm v Martin, 61 NT 
1 S 813, 4C App Div. 445, appeal dis¬ 
missed 69 N E 1126, 16G N T 611. 
65 C J. p 292 note 26. 

80. Me—Hallowell Sav. Inst v. Tit- 
I comb. 61 A. 249. 96 Me. 62. 
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other than the depositor does not necessarily create 
a trust for such other^l or for the depositor. 

d. Tentative Trusts 

Some courts have recognired that a tentative trust 
may be created where a deposit Is made by the depositor 
In his own name in trust for another. 


TRUSTS § 54 

In some jurisdictions, while it is recognized that 
a trust may be created in respect of a bank deposit 
which is absolute and irrevocable by the donor or 
depositor,®^ in cases in which usually, if not always, 
saving deposits or accounts are involved,®^ the 
courts have recognized so-called tentative trusts,®^ 
or Totten trusts,®® m respect of such deposits, as 


61. N.H.—Fernald v. Pernald, 113 A 
223, 80 N.H. 76. 

65 C.J. p 292 note 27. 

82. Conn—Potter v. Tale College, 8 
Conn, 62. 

65 C.J. p 292 note 28. 

63. U S.—In re Helfrich's Estate v. 
C. I R, C.C.A.7, 143 F.2d 43 

Ga. —Corpus Juris unoted in Wilder 
V. Howard, 4 S.E 2d 199, 201, 188 
Ga. 426. 

Ky.— Corpus Juris quoted iu Hale v 
Halo. 231 SW.2d 2. 6, 313 Ky. 344, 
N.T.—Tiber v. Heller, N Y Sup , 17 
N.YS.2d 59. 173 Misc. 333. 

Pa.—In re Knaat's Estate, 6C Pa 
Dist. & Co. 383. 

66 C.J p 293 note 29. 

Claims of depositor’s creditors 
Moneys deposited in bank In Irre¬ 
vocable trust for another are beyond 
control of the depositor and are not 
subject to claims of depositor's cred¬ 
itors—Workmen's Compensation 

Board v, Furman, 106 N.Y.S.2d 404 

64. Ga — Corpus Juxilf quoted lu 

Wilder V Howard, 4 S.E.2d 199. 201, 
188 Ga. 42G 

Ky.— Corpus Juris quoted in Hale v 
Hale, 231 fi.W.Ud 2, 6, 313 Ky. 344 
65 C J p 293 note 31. 

65. Cal.—^Ilyman v. Tarplee, 149 P. 
2d 453. 64 CalApp.2d 80,5. 

Del.—Delaware Trust Co, v. Fitz- 
maurice, 31 A 2d 383. 27 Del.Ch 101. 
modified on other grounds. Crum- 
llsh V, Delaware Trust Co., 38 A.2d 
46’3, 27 Del.Ch 374. 

Ga.— Corpus Juris quoted in Wilder 
V. Howard, 4 S E.2d 199, 201, 188 
Ga. 426. 

Ky—Smallwood v. Boyd, 237 S W 2(1 
66, 314 Ky. 7G3— Corpus Juris quot¬ 
ed In Hale v. Hale, 231 S W.2d 2. 
6. 313 Ky 344. 

Minn— Rickel v. Peck, 2 NW.2d 140, 
211 Minn. 676, 138 A.L.R. 1376 
Mo.— Corpus Juris cited In In re 
Geel’s Estate. App., 143 S.W.2d 327, 
331. 

N.Y.—In re Gross, 62 N,Y.S.2d 392. 
Pa.—Brown v. Monaca Federal Sav 
& Loan Ass’n, 42 A 2d 60, 3.62 J-’a 
1—In re Krewson's Estate, 36 A.2d 
260. 164 Pa. Super. 509—Banca 

D'ltalia & Trust Co v. Giordano, 36 
A.2d 242. 154 Pa.Super. 462—Down¬ 
ey V, rmquesne City Bank, 22 A 2d 
124, 126, 146 Pa.Super. 289—In re 
Pozzuto’s Estate, 188 A. 209, 124 
Pa.Super 93—'Nace v. Fulton Coun¬ 
ty Nat. Bank, 79 Pa.Dist. & Co. 325 


—In re Williams’ Estate, 38 Pa. 

Dist & Co. 93 
65 C.J. p 293 note 30. 

“Tentative tiust” defined see supra S 

21 . 

Nothing- passes to tentative bene- 
fleiary by the opening of such an ac¬ 
count, and tho Jus di.sponendl of the 
avails remain.s as completely in the 
depositor during his lifetime as if the 
account stood In his own name.— 
In re Kelly’s Will, 271 N.Y.S. 457, 161 
Mi.se 277. 

Particular deposits 

(1) Trust created by mother’s de- 
po.sit in bank In account reading “in 
trust foi” her daughter prior to ad- 
judiialion of mother as an incompe¬ 
tent. which was intended for support 
of daughter who was an Incompetent 
in fa<'t was a tentative and not irre¬ 
vocable trust where mother retained 

I custody of bank book, had withdrawn 
accrued Interest and had once with¬ 
drawn part of principal.—Brooklyn 
Trust Co V. Smart, 293 N.Y.S. 823, 161 
Ml.se. 857. 

(2) Where claimant's grandmother, 
who was named as boneflclary in 
claimant’s deceased father’s life pol¬ 
icy and who knew that the father 
wanted proceeds of policy to be used 
for claimant's support and education, 
deposited proceeds In a bank under 
a savings account In grandmother’s 
name as trustee, with directions that 
fund was to revert to the grandmoth¬ 
er when claimant became of age, the 
grandmother’s acts created a tenta¬ 
tive tru.st in money representing pro¬ 
ceeds—In re Gorg.as' Estate, 24 A.2d 
171, 147 I>a.Super. 319. 

Recoverable trust 

(1) A valid recoverable trust may 
be created in a savings account with 
power remaining in the settlor to 
withdraw a p.art or all of the money 
where the settlor Is named as trus¬ 
tee —In re Alberts' Estate, 100 P.2d 
538, 38 Cal App 2d 42. 

(2) The delivery of the bank book 
to the intended beneficiary is not, 
however, contemplated as one of the 
acts of the .settlor m conformity to 
the continuation of such a trust.— 
In re Alberts' Estate, 100 P.2d 638, 
38 Cal.App,2d 42. 

Statute relating- to declarationB and 
grants of trust and to implied trusts 
did not preclude court from recogniz¬ 
ing as a trust fund money on deposit 
with building association in name of 
testatrix as trustee for her grandson 
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who was a polio victim.—In re Scott’s 
Estate, D.C.D.C., 96 F.Supp. 290. 

66. N.Y.—In re Totten, 71 N.E. 748, 

179 N.Y. 112, 70 L.R.A. 711, 1 Ann. 
Gas. 900—Tiber v. Heller, 17 N.Y. 
S 2d 69, 173 Misc, 333—In re Stiles' 
E.state, N.Y.Sur., 289 N.Y.S, €97, 
160 Misc. 102—In re Kelly's Will, 
271 N.Y.S. 457. 151 Misc. 277— 
Steixner v. Bowery Sav. Bank, 86 
N Y S 2d 747— In re Gross, 62 N.Y. 
S.2d 392—Application of National 
Commercial Bank & Trust Co. of 
Albany. 50 N.Y K 2d 274—In re Hag¬ 
gerty's Estate, 38 N.Y.S.2d 433. 
Validity and Incidents 

(1) Totten trusts, If real and not 
merely colorable or pretended, are 
viilid tnensfers with h'gally fixed ef- 
fect.s—In ro Ilalpern’s F.sLato, 100 N. 
E2d 120, 303 NY. 33—In re Prokas- 
key’s Will, 109 N.Y.S.2d 888. 

(2) A Totten trust Is either totally 
valid or totally Invalid and a court 
ho.s no power to divide up such a 
trust and call part of It lllu.sory and 
the other part good.—In re HaJpern’s 
Estate, supra—In re Frleslng's Es¬ 
tate. 123 N.YS.2d 207. 

(3) The sole test in case of Totten 
trust is whether depositor has Jn 
good faith divested himself of own¬ 
ership of hi.s property or has made an 
Illusory tran.sfer, and the law Is not 
concerned with actual motive of de- 

positoi-In re Phipps' Will, 126 N.Y. 

S.2d 606. 

(4) A Totten trust Is not Illusory 
merely because It operates or was 
Intended to defeat a wife’s expectant 
interest In her hu.sband’s property.— 
In re Naydan's Estate, 107 N.Y.S.2d 
701. 

(.5) Right of settlor of Totten trust 
to assert complete dominion and con¬ 
trol ovt'T account in his lifetime l.s 
an incident of such trust.—In re 
Prokaskey’s Will, supra, 

(6) The creator of a Totten trust 
may withdraw any or all of such 
fund, the theory being that during 
the lifetime of the creator the fund 
remains his to be withdrawn by him 
at will—Silk V. Silk, 295 N.Y.S, 617, 
162 Misc. 773. 

(7) Under Totten trusts, whereby 
depositor opens savings account in 
trust for named person, reserving 
right of revocation, depositor is both 
settlor and trustee, retains enjoyment 
of the entire income for llf(;, and can 
control his own action.s as trustee,—* 
Murray v. Brooklyn Sav, Bonk,- 9 N. 
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where a deposit is made by the depositor in his own 
name in trust for another®'^ or where the account is 
opened by the depositor in the name of a third per¬ 
son in trust for another.®^ The rule as frequently 
stated with respect to such deposits is that a deposit 


made by one person of his own money in his own 
name as trustee for another, standing alone, does 
not establish an irrevocable trust during his lifetime, 
but IS a tentative trust merely, revocable at 
until the depositor dies or completes the gift in 


Y.S 2d 227, 1G9 Mlsc. 1014, reversed on 
other grounds 16 N.y.S.2d 916, 258 
App.Div. 132. 

(8> In the case of the eo-called 
Totten trust, ownership by benefi¬ 
ciary of bank account is purely tenta¬ 
tive unless there is an actual delivery 
of bank book in lifetime of creator 
of trust, or like completion of dona¬ 
tion. or unless trust becomes opera¬ 
tive by reason of death of real owner 
of fund and the title of real owner of 
fund continues unimpaired until 
death supervenes—In re Haggerty’s 
Estate. 38 N.Y.S.2d 433. 

(9) Right to revoke entire Totten 
trust clearly includes lesser right to 
revoke it pro tanto.—In re Prokas- 
key’s Will, 109 N Y.S.2d 888. 

(10) Moneys deposited in Totten 
trust are subject to claims of the de¬ 
positor’s creditors—Workmen’s Com¬ 
pensation Board v, Furman, 106 K Y. 
S.2d 404. 

67. Cal.—Pruck.s v. Home Federal 
Sav. & Loan Ass’n. 228 P 2d 645, 36 
Cal.2d 846—Brucka v. Home Feder¬ 
al Sav. & Loan Ass’n, 228 P 2d 645, 
648, 36 Cal.2d 845. 

Minn.—Richel v. Peek, 2 N.W 2d 140, 
211 Minn. 676, 138 A.L.R. 1375— 
Coughlin v. Farmers & Mechanics 
Sav. Bank of Minneapolis. 272 N. 
W. 166. 199 Minn 102. 

N.J.—Conry v. Maloney, 76 A 2d 899, 
6 N J, 590, stating New Vork rule 
•—Hudson Tru.st Co, v. Ilcdt, 169 
A. 616, 115 N.JEq. 34 stating New- 
York rule. 

N.Y.—Murray v. Brooklyn Sav. Bank, 
15 N,YS.2d 91.'). 2.58 AppPiv 1.32 
—In re Berleys’ Will, 288 N.Y S 
325, 169 Misc 660—In rc Tarme’s 
Estate, 2C6 NTS 93, 148 Misc. 457, 
afllrmcd 273 N.Y.S. lO.I. 242 App 
Div. 693—In re Kasmua.scn's E.s- 
tate, 264 N Y.S. 2.31, 147 Misc. 664 
—In re City Sav & Loan Ass'n, 123 
N Y S 2d 8.52—In ro Freistadt’s 
Will, 104 N.Y S 2d 510. affirmed 105 
N.Y.S 2d 995, 278 App Div. 902, 

amended on roargument 107 N.Y S 
2d 46b, 279 App Hiv 603—Garlick 
V. Carliek, 53 N Y..S.2d 321. 

Pa—Brown v. Monaca Federal Sav 
& Ijoan Ass’n 42 A.2d 50, 51. 352 
I’a. 1—In re BearJnger'.s Estate, 9 , 
A.2d 342. 336 Pa. 253—In re Krew- | 
son’.v Estate. 36 A.2d 250. 251, 154 I 
Pa Super. 509 —Banca D’ltalia & 
Trust Co. V. Giordano, 36 A 2d 242, 
154 Pa.Super 4 52 —In re Snyder’s 
Estate, 33 I'a Dist & Co 25—In re 
Erie Trust Co., Com PI , 20 Erie 
Co. 83—In re Shue’s Estate, Orph, 
62 York Leg.Rec, 190. 


, AcootULt must be in each form 

(1) A Totten tru.st depends on the 
form of depositor’s account with bank 
.and ariae.s only where the account 
stand.s In the name of the dcpo.sitor 
In trust for another—PhillipiJsen V. 
Emigrant Indu.s, Sav. Bank, 86 N.Y.S. 
2d 133. 

(2) Where depositor opened a joint 
saving.s account in his name or in the 
name of his sister, and thereafter the 
depositor placed In the passbook a 
paper writing stating that he be¬ 
queathed what was left of the money 
in the account to charitable institu¬ 
tion, institution was not entitled to 
proceeds of the account on theory of 
a Totten trust.—Phillippscn v. Emi¬ 
grant Indus Sav. Bank, supra 

(3) A trust in liank account In 
name of claimed beneficiary, who was 
spcciflcHlIy designated therein and 
acted as tru.stee for depositor, wah 
not a Totten trust.—Application of 
Wheeler, 72 N.T.S.2d 115. 

(4) A tentative trust when used 
in it.s strict legal sense applies only 
to a deposit made by one person of 
his own money in his own name as 
trustee for another—In re Brill’s 
E.9tate, 64 Pa.Dist. & Co. 156 

(5) Where It Is uncontroverted 
that the funds were those of the os¬ 
tensible beneficiary of the account 
and not those of the ostensible de¬ 
positor the tentative trust or Totten 
trust theory has no application.—In 
re Goldsmith’s Estate, Pa.Orph, 32 
North Co 157. 

Donee’s deposit for donor 

Donee's deposit of money given to 
him by donor in name of donee as 
trustee for donor doe.s not necessarily 
create a tru.'^t In which donor has a 
present intcre.st and Is not necessari¬ 
ly inconsistent with a completed gift. 
—Hjmiin V Tarplee, 149 P.2d 453. 64 
Cal .App 2d 805, 

Tentative iiAtare 

Willie a trust created by an ac- 
couni opened by one person In trust 
for another is of a tentative nature, 
m the sense that its continued exist¬ 
ence depends on the depositor, its cre¬ 
ation does not depend on his death — 
Delaware Trust Co v. Fitzmaurice, 
31 A.2d 383. 27 Del Ch 101, modified 
on other grounds. Crumhsh v. Dela¬ 
ware Trust Co., 38 A.2d 463, 27 Del 
Ch. 374. 

FreBtunptlvely tentative trust 

(1) Deposit of money In savings or 
checking account in name of depos¬ 
itor in tru.st for another creates pre¬ 
sumptively a tentative or revocable 
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I trust.—In re Purjanlck’s Estate, 100 
I A.2d 86, 375 Pa 484. 

(2) A presumptively tentative 
I trust, created by savings bank de- 
I posit in name of depositor as trustee 
j for another, stands as executed trust 
as of time of its creation, in absence 
I of evidence that depositor had no in- 
I tention to create trust or revoke it — 
Wilder V. Howard, 4 S.E 2d 199, 188 
I Ga. 42 0, 

I 68 . N.Y,—Lattan v. Van Ness, 95 N 
Y.S 97. 107 Apr Div. 39.3, affirriied 
77 N.E 1190. 1 84 N.Y. 601. 

65 C.J. p 294 note 38. 

69. Cal.—In re Albi'rts’ E.state, 100 
P 2d 53S, 3S Cal.Apn 2d 42 
Ga—Corpus Juris quoted in Wildt r 
V. Howard, 4 ,S.E 2d 199, 201, 188 
Ga. 42G. 

Ky~Hale v. Hale, 231 S.W 2d 2, 313 
Ky. 344. 

N.Y —In ro Sterling’s Estate, 36 N Y. 
S.2d 399, 264 App Div .-iOS, affirmed 
60 N.E 2d 234, 290 N.Y. 820—Gnn- 
ley V. Lincoln Sav. Bank of Brook¬ 
lyn, IS N.Y.S 2d 571, 257 App Div. 
609—In re Kiley's Estate, 94 N.Y. 
S 2d 64. 1 97 Misc. 34—In re Stites' 
Estate, 289 N.Y.S 697, 160 Misc 
162—I-Ioppe v. President, etc, of 
Manhattan Co, 278 N Y S. 26, 1.64 
Misc. 74.5—In re (’ity Sav. & Loan 
Ass'n, 123 N Y.S 2d 852—Steixner 
V. Bowery Sav. Bank, 86 N.Y.S 2d 
747—Irnperatriee v. Imperatricc, 77 
NTS 2d 431. affirmed 76 N.Y.S 2d 
347. 273 App Div 764, affirmed 80 
N E 2d 95, 298 N.Y. 649—In re Bren¬ 
nan's E.state, 59 N.Y.S.2(i 182—In 
re Shelley’s Estate, 60 N Y.S.2d 
570 

I’a—In re Bcaringer’s Estate, 9 A 2d 
342, 33C Pa. 253—In re Krewson's 
Estate, 36 A.2d 250, 164 Pa Super. 
509—Banca D’ltalia & Trust Co. v. 
Giordano, 36 A 2d 242. 154 Pa Super 
452—In re Snyder’s Estate, 33 Pa. 
Dist & Co. 25 
65 C J. p 293 note 34. 

Revocation of trusts generally see In- 
fr.T, §§ 88-91. 

Deposit iu bnlldtng^ aud loan Msocia- 
tlou 

A person depositing money In build¬ 
ing and loan association in his owm 
name and as tru.stpe for his brother 
and signing signature card with his 
own name solely created a trust re¬ 
vocable at will during such person's 
lifetime.—Evinger v. MacDougall, 82 
P 2 d 194. 28 Cal.App.2d 176. 
Withdrawal or other dlspositloa 
(1) A deposit In name of depositor 
as trustee for third person, where 
depositor retains right to withdraw 
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his lifetime'^® by some unequivocal act or dcclara- trust becomes absolute and irrevocable on the death 
tion,7i such as delivery of the passbook or notice of the depositor before the beneficiary without rev- 
to the beneficiary.72 ocation or some decisive act or declaration of dis- 

Unless set aside for fraud or incompetency,^3 the affirmance,'^'* and entitles the beneficiary to the 


all money deposited and third person 
is entitled to balance only on death 
of depositor if no other disposition 
has been made of fund by depositor. 
Is a tentative trust revocable at will, 
and, in absence of agreement to con¬ 
trary, third person has no right to 
withdraw money prior to df-ath of 
depositor—Hyman v. Tarpleo, 149 
P 2d 453, 64 Cal App.2d ROn 

(2) A person may make himself a 
trustee of a bank deposit even though 
he reserves the right to withdraw or 
otherwise dispose of the fund during 
hiH lifetime—Rmallwood v. Boyd, 237 
S W.2d 66, 314 Ky. 763. 

(3) A deposit In a savings account 
In name of depositor as trustee for 
another with right to make with¬ 
drawals or otherwise revoke the trust 
< tcates a tentative trust revocable 
by depositor during hia lifetime.— 
IlKkel V, Peek. 2 N W 2d 140, 211 
Minn C7C, 13S A H R 1376. 

(4) A trust was a tentative trust 
In so far us settlor reserved right 
to make withdrawals against princi¬ 
pal. in that the trust was cither jtar- 
tially or solely revocable at will of 
settlor during his lifetime but suiijcct 
to becoming absolute «t Ins death — 
In re Geel's Estate, Mo App, 143 SW. 
2d 327. 

(6) The changing of aofount to the 
name of the depositor in trust for sia- 
ter-in-law and turning of pa.ssbook 
over to her, followed by a retention 
of control over the account and with¬ 
drawals therefrom by deF»ositor cre¬ 
ated merely a revocable or tentative 
trust for the sister-ln-lavv —In ro 
Beannger's Estate, 9 A 2d 342, 336 
Pa. 263. 

(G) If withdrawal of money from 
"Totten” trust by creator during his 
lifetime Is without his knowledge and 
con.sent, is involuntary or is result of 
fraud and duress, withdrawal is a 
nullity and moneys so withdrawn are 
recoverable by creator during his 
lifetime or his legal representative 
after his death When so recovered, 
they would again become a part of 
fund imprc.ssed with the trust, and 
pass to the c estm que trust when 
trust becomes irrevot able on de.ath of 
creator.—Silk v. Silk. 295 N.Y.S. 517, 
162 Misc 773. 

70. U S —Kardon v. Willing, D.C.Pa., 

20 P.Supp. 471. 

Cal —Brucks v. Home Federal Sav. 

& Loan As.s'n. 228 P 2d 545, 36 Cal, 

2d 845—In re Alberts’ Estate. 100 

P.2d 638. 38 ral.App.2d 42—Evinger 

V. MacDougall, 82 P.2d 194, 28 Cal 

App. 176. 
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Ga.—Wilder v Howard. 4 S.B.2d 199, 
188 Ga. 426. 

N.Y.—Application of Halpern, 100 N. 
T.S2d 894, 277 App.Div. 625. af¬ 
firmed 100 NE2d 120. 303 NT, 33 
—Murray v. Brooklyn Sav. Bank. 

16 NT.S.2d 916. 268 App.Div. 132 
I —McKendry v. MoKcndry. 103 N. 

YS2d 183. 200 Misc 835. appeal 
dismissed 108 N.Y.S.2d 1006—In re 
Smith's Estate, 31 N Y.S 2d 603, 
607. 177 Misc. 601—Tiber v. Heller, 

17 N.Y S 2d 69. 173 Misc 333—In re 

Herle's Estate. 300 N Y.S 103. 166 
Misc 46—In re Weinberg’s Estate, 
296 N.Y.S 2d 7. 162 Misc 867—In re 
.Stites’ Estate. 289 N Y.,S. 697. 160 
Mise 162—In rc Mc'f’ann’s Estate, 
281 NTS. 445. 155 Misc 7|>3— 

Hoppe V, President, etc. of Manhat¬ 
tan Co.. 278 NTS 26. 154 Misc 
745—Tn re McLaughlin's Estate, 
265 N YS, .732, 148 Misc 113—In re 
UH''inus*,c'n’.s Estate, 264 N Y K 231, 
147 Miv<* 564—In re Mannix' Es¬ 
tate. 261 NYS 24. 147 Muse. 479— 
In re Reuh's Estate, 262 N Y.S. 
623, 14 6 Muse 61(1—In re Phippa' 
Will. 126 N Y.S 2d 606—In re pro- 
k.tskey’s Will, 109 N T K 2d 888— 
In re Gross. 62 N Y.S 2d 392—^Appli¬ 
cation of National Dank & Trust 
Co of Albany. 60 N.Y S 2d 274. 

P’a—In re Rodgers’ Estate, 97 A 2d 
789, 374 Pa. 246—In ro Scanlon’s 
E.stnte, 169 A. 106, 313 I’a 424— 
Downey v, Duquesne City Hank, 22 
A.2d 124, 146 Pa Super 289. 

71. U S —Kardon v. Willing, P C. 

Pa. 20 F.Supp 471. 

Cal—Bruc’ka v. Home Federal Sfiv- 
iriga & Loan Ass'n, 228 P.2d 645, 36 
Cal 2d 845—In re Alberts’ Estate, 
100 l'.2d 538, 38 Cal.App.2d 42— 
Evinger v, MaePougall, 82 P.2d 194, 
28 Cal App.2d 17.5. | 

Ga—WildcT v. Howard, 4 S.E.2d 199, 
188 Ga 426. 

N Y —Application of Halpern, 100 N, 
Y,S.2d 894, 277 AppPJv. 525. of-| 
Armed 100 N E 2d 120. 303 N Y. ,33 
—^In re Gross, 62 N Y S 2d 392—Me- | 
Keever v. Empire Trust Co., 270 N. 
YS. 494. , 

Pa—In re Pozzuto’s Estate, 188 A. 

209, 124 Pa.Super. 93 
Tentative rights turned Into present 
vested rights 

(1) The tentative rights of pre¬ 
sumptive beneficiary of trust cre.-ited 
by deposit of money by one person in 
his own name as trustee for another 
may be turned into vested present 
rights during depositor's lifetime, if 
he completes gift in his lifetime ei¬ 
ther by acts sufficient to constitute a 
valid gift inter vivos, or to effc< t the 
erection of a present trust.—In re 
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Smith’s Estate, 31 N.Y.S.2d 603, 177 
Misc. 601—In re McCabe’s Estate, 27 
NT.S 2d 127, 176 Misc. 286, 

(2) Such acts must be unequivocal, 
plainly implying that depositor in¬ 
tended to divest himself of his inter¬ 
est In deposit and hold It thereafter 
for the named beneficiary.—In re Mc¬ 
Cabe’s Estate, supra. 

72. US—Kardon v. Willing, DC. 
Pa.. 20 F Supp 47.1. 

Cal —Brucks v. Home Federal Sav. 
& Loan Ass'n, 228 I‘,2d 645, 36 Cal 
2d 845—In re Alberts' Estate, 100 
P.2d 538, 540, 38 Cal.App.2d 42. 

N.Y.—Applic.Ttion of Halpern, lOfr 
N Y.S 2d 894. 277 App Div. 626, af¬ 
firmed 100 N.E2d 120. .303 N.Y. 33 
—Murray v. Brooklyn Sav. Bank. 
16 NTS.2d 915. 258 App.Div. 1S2 
—McKendry v. McKendry, 103 N 

Y S 2d 183, 200 Misc. 835, appeal 

dusmiwied 108 N Y S 2d 1006—In. 
re Kiley's Eulate. 94 N.Y S.2d 64. 
197 Muse 34—III re Smith's Estate, 
31 N.Y S 2d (;0.3. 177 Misc. 601— 
Tiber v Heifer. 17 N Y S.2d 69. 
173 Mi.sc 33.3—In ro Weinberg’s 
Estate. 296 N Y S 7. 162 Misc 867 
—Jfoppe V rre,sidcnt, etc., of Man- 
hatt.'in Co. 278 NYS 26. 1“64 Misc 
745—Tn ro MeT.,aughlm’a Estate, 
2Cr> NYS 332. 148 Misc. 313—In, 
ro Mnnnix’ Estate, 264 N.Y.S. 24, 
147 Misc 470—-In ro Reich’s Es¬ 
tate, 262 N Y.S. 623. 146 Misc 616 
—In re Phipp.s' Will. 125 N.y.S.2d 
60G—In re Koslci’s Will, 119 N.Y. 
S 2d 2—In re I'rokH.skey's Will, 109 
N.Y.S.2d 888—In rc Freistadt’s 
Will. 104 N.Y.S.2d 510, affirmed 
lO.'i N.Y S 2d 995. 278 App.Div. 962, 
amend<‘d on other grounds 107 N. 
YS.2il 4(i6, 279 App.Div. 603— 

Imjicratneo v. Imperatrlce. 77 N. 

Y S 2d 431, affirmed 75 N.T.S. 2 d 
347, 273 App.Div. 764, affirmed 80 
N.E.2d 9.5, 298 N.Y, 649. 

I’a—In re Rodgers’ Estate, 97 A.'2di 
789. 374 Pa 246—In re Scanlon's 
Esiale, 169 A. 106, 313 Pa. 424— 
Downey v. Duquesne City Bank, 
22 A 2d 124, 146 1’a.Super. 289—In 
re Williams’ Estate, 38 ra.Dist. & 
Co 93—('ardonl v. Cardonl, Com Pl„ 
■f.’l Liuk .fur 141, 

65 CJ p 294 note 39. 

73. Minn.—Coughlin v. Farmers & 
Meehanics Sav. Bank of Minneapo¬ 
lis, 272 N.W. 166, 199 Minn. 102, 

74. fill—Corpus Juris tiuoted lu 

Wilder V Howard, 4 S.E.2d 199, 
201, 188 Ga. 420 

Ky— Corpus Juris (luotad lu Hale v. 

Hale. '231 SW.2d 2. G. 813 Ky 344. 
Minn.—Rlckel v. Pock, 2 NW.2d 140. 
211 Mmn. 676. 138 A.L R. 1276— 
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balance remaining at the time of the depositor's methods above indicated, that is, by the death of 

death,but not to anything more than such the depositor before the beneficiary without revoca- 

balance.*^® In the event, however, of the prior tion or by some unequivocal act or declaration of 

death of the beneficiary his interest in the account the depositor during his lifetime^® It is difficult to 

ceases and the fund becomes the absolute property lay down general rules for the purpose of deter- 

of the depositor, free from the trust.^7 According mining whether a particular trust is tentative or ir- 

to some cases, a tentative trust may be made absolute revocable^® Whether the trust is tentative or ir- 

or irrevocable only by one or the other of the two revocable depends on the intention of the depositor 

Coughlin V. Farmers & Mechanics I Qa.— Corpus Juris quoted la. Wilder v. | Enfoxoement as to aay part 


Sav. Bank of Minneapolis, 272 N.W. 
166, 199 Minn. 102. 

Mo.— Corpus juris oltsd ia In re 

Geel's Estate, App., 143 S.W.2d 
327, 331. 

NT—In re Greniewirh's Will, 278 
NY.S 279. 243 App.TMv 811—In 
re Bcck’.s Estate, 19 N T .S 2d 83. 
173 Mlsc. 733, affirmed 23 N.Y.S 
2d 625, 260 App Div. 651~Tibpr v 
Heller. 17 N.Y.S 2d 59. 173 Misc 
333—Silk V. Silk, 295 N.Y.S. 617. 
162 Miac 773—In re Denison’s Es¬ 
tate. 281 NY.S. 705, 157 Miac. 285— 
In ro TimUo’a Will, 270 N.Y.S. 323. 
160 Mi.ac 701—In re Navdan’a Es¬ 
tate, 107 N.Y.S 2d 701—I’lohurko v 
lUchardson, 107 N.Y S.2d 3C5— 
Stcixncr v. Bowery Sav Bank, 86 
N.Y.S.2d 747—^Application of 
Wheeler, 72 NY.S.2d 116—In re 
Sterling’s Will, 27 N.Y.S 2d 36. re¬ 
versed on other grounds In re 
Sterling’s Estate, 36 N Y.S 2d 399. 
264 App.Div. 308. affirmed 60 N.E 
2d 234. 290 N.Y 820 
Pa.—In re Gorgos’ Estate, 24 A.2d 
171, 147 Pa Super. 319. 

65 C.J. p 294 note 35. 

Ahsoluts title to res 

A savings bank deposit made by 
mother in her name as trustee for 
her two sons creates a Totten trust 
which, unlc.ss revoked during settlor's 
lifetime, vests beneficiary with abso¬ 
lute title to the res.—Garllck v. Gar- 
lick, 63 N.Y.S.2d 821. 

Deposit in new aooount without trust 
provision 

Where bank deposit was made in 
depositor's name in trust and his at¬ 
torney in fact deposited liquidating 
dividend cheeks received in course of 
liquidiition of bank in new account 
in another bank In depositor's name 
without any trust provision for ben¬ 
eficiary, fund so transferred was im¬ 
pressed with trust in favor of benefi¬ 
ciary, who was entitled thereto on 
depositor’s death in absence of any 
distifilrrnnnce or revocation of trust. 
—In re Stites’ Estate, 289 N.Y.S. 097, 
1'60 Misc. 1G2. 

75. Cal—In re Alberts’ Estate, 100 
P.2d 638. 38 Cal App 2d 42. 

Del.—Delaware Trust Co. v. PltJs- 
maunce. 31 A.2d 383. 27 Del Ch. 
101, modified on other ground.s 
Grumlish v. Delaware Trust Co., 
38 A.2d 463, 27 Del.Ch. 374. 


Howard. 4 S E 2d J99. 201, 188 Ga. 
426— Corpus Juris cited in Reyn¬ 
olds v. Dorsey, 3 S E.2d 664, 566, 
188 Ga. 218. 

Ky.—Smallwood v. Boyd, 237 S.W.2d 
66, 314 Ky. 763— Corpus Juris quot¬ 
ed la IZalc V. Hale, 231 S.W.2d 2, 
6, 313 Ky. 344. 

Md.—Fairfax v. Savings Bank of 
Baltimore, 199 A. 872, 175 Md. 136, 
116 ADR 1334. 

Mo.— Corpus Juris cited la In re 
Geel’s Estate, App., 143 S.W.2d 
327, 331. 

N.J.—Conry v. Maloney. 76 A.2d 899, 
6 N .T 590. stating New York rule 
—Abriixzese v. Oestricli, 47 A,2d 
883, 138 N.J.Eq 33. 

N.Y —^Murray v. Brooklyn Sav. Bank, 
16 N.Y.S 2d 915, 258 App Div. i:}2 
—In re Ungara's Estate, 61 N.Y.S 
2d 386. 183 Misc. 907—Silk v. Silk, 
296 N.Y.S. 617, l'C2 Misc 773—In 
re Vaughan's Estate, 260 N.Y S 
197, 145 Misc. 332—Sleixncr v 

Bowery Sav. Bank, 86 N.Y.S.2d 
747. 

Pa.—In re McWilliams’ Estate, 38 
Pa.Diat. & Co. 93—^In re Snyder’s 
Estate, 33 l*a.Di8t. 26. 

65 C.J. p 294 note 36. 

I’resumption that absolute trust wa.s 
created as to balance remaining 
on deposit after death of depositor 
without disaffirming trust see infra 
8 67. 

Absolute owners 

Wliere wife living apart from hus¬ 
band within three years after separa¬ 
tion opened bank accounts In her own 
name in trust for designated persons 
and thereafter made withdrawals 
from certain of the accounts, and 
there was no evidence that transfers 
were illusory, trusts became effective 
on death of wife, and beneficiaries 
became absolute owners of balance. 
—In re Prokaskey'a Will, 109 N.Y.S. 
2d 888. 

Absence of coatemporaaeoiiB facts or 
declarations 

Decedent’s bank deposit in own 
name in tru-st for niece created abso¬ 
lute trust for niece as to amount on 
hand on decedent’s death. In absence 
of evidence of contemporaneous facts 
or declarations with respect to depos¬ 
it.—^In re Clark’s Estate, 268 N.Y.S. 
253, 149 Misc. 374 
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Even though decedent reserved 
power to withdraw deposit made in 
trust for another beneficiary could 
enforce trust as to any part of fund 
remaining at death of decedent if 
it were unrevoked—^In re Pozzulo’s 
Estate, 188 A. 209, 124 Pa Super. 93. 

ruueral expenses 

Where bank book had not been de¬ 
livered to beneficiary of Totten trust 
during lifetime of creator of trust, 
fund which was subject of trust was 
chargeable with reasonable funeral 
expen.ses of creator of trust where 
there were no other as^.sets of estate 
—In re Haggerty's Estate, 38 N.Y.S 
2d 433. 

76. 6a—Corpus Juris quoted In 

Wilder v. Howard. 4 S.E 2d 199. 
201, 188 Ga 4'26. 

Ky.— Corpus Juris quoted in Hale v. 

Hale, 231 S.W 2d 2, 6. 313 Ky. 344. 
N.Y.—^In re Rasmussen's Estate, 2'64 
N.Y.S. 231, 147 Misc. 664—In re 
Barbey, 114 N.Y.S. 725. 

77. Pa.—^In re McWilliams’ Estate, 
38 Pa.Dist & Co. 93. 

Death of depositor and heneftolary in 
common disaster 

Since it is an Inherent Incident of 
a tentative trust that the beneficia¬ 
ry must survive the settlor before 
title to the fund can vest in him, 
unles.s the gift Is completed in the 
depositor’.^ lifetime by some unequi¬ 
vocal act or declaration, where one 
who has deposited money in a sav¬ 
ings account in his own name as 
trustee for another dies In a com¬ 
mon disaster with the beneficiary, 
under circumstances giving rise to no 
presumption of survivorship, the bal¬ 
ance of the deposit passes to the 
personal representatives of the de¬ 
positor rather than to those of the 
beneficiary.—^In re McWilliams’ Es¬ 
tate, supra. 

78. N.Y.—Hessen v. McKinley, 140 
N.YS. 724, 155 App Div. 496, af¬ 
firmed 102 NE 1104, 209 NY. 632 
—Tierney v Fitzpatrick, 107 N Y..S 
627, 122 App Div, 623, reversed on 
other grounds 88 N.E. 750, 195 N.Y. 
433. 

79. N.Y.—^Hemmorlch v. Union Dime 
Savings Inst, 98 N.E. 499, 205 N. 
Y. 366, Ann.Cas.l913E 514. 
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or donor,®® determinable as a question of fact,*i 
in view of established legal principles.®^ The gen¬ 
eral rule that a trust does not arise unless the 
intent of the alleged settlor to create one clearly 
appears is applicable in determining whether a 
depositor who has created a tentative savings bank 
trust intended to make it irrevocable,®® and clear 
and unambiguous language or conduct is required 
to establish such an intention.®^ It has been held 
that in order to render a trust, tentative in form, 
absolute or irrevocable during the lifetime of the 
donor or depositor, his intention to transfer a 
present interest to the named beneficiary must ex- 
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ist,®5 and not an interest which would arise only 
after his death.®® 

While the delivery of the bankbook to the ben¬ 
eficiary has been held sufficient to transform a ten¬ 
tative trust into an irrevocable one,®”^ at least where 
there are other supporting circumstances,®® it has 
also been held that notifying the named beneficiary 
of the deposit and its nature and delivering the pass¬ 
book to such beneficiary for safekeeping, considered 
cither separately®® or jointly,®® do not conclusively 
establish an irrevocable trust, and that, in order 
to transform a tentative trust into an irrevocable 


80. Cal —Erucks v. Home Federal 
Savlnjsrs & Loan Ass’n, 228 P 2d 545, 
36 Cal. 845. 

Ga—Corpus Juris quoted in Wilder 
V. Howard. 4 S E 2d 199, 201. 188 
Ga 426. 

Ky.— Corpus Juris quoted In Hale v. 
Hale. 231 S.W.2d 2. 6. 213 Ky. 
344. 

N.T.—McKendry v McKendry, N.Y 
Sup., 103 NTS 2d 183, 200 Mi.sc 
835, appeal dismis.sed, 108 N.T.S. 
2d 1006. 

Pa.—In re Furjanlck’s Estate, 100 A. 
'2d 85, 375 Pa 484—In re Bearln- 
ger’s Estate, 9 A.2d 342, 3.36 Pa. 
253—Downey v. Duquosne City 
B.'ink, 22 A.2d 124, 146 Pa Super 
289. 

65 C.J. p 293 note 32. 

81. Cal.—Brocks v. Home Federal 
Sav. & Loan Ass’n, 228 P.2d 545, 36 
Cal 2d 845 

Ga,— Corpus Juris quoted la Wilder 
V. Ilowuid, 4 S.E.2d 199, 201, 188 
Ga. 4 20 

Ky.— Corpus Juris quoted in Hale v 
Hale, 231 .S W.2d 2, 6, 313 Ky 344 
N.Y,—McKendry v. McKendry, 103 N, 
Y.S.2d 183, 200 Mlac. 835, appeal 
dismissed 108 N.Y.S 2d lOOG. 

65 C.J. p 293 note 33. 

82. N.Y.—-McKendry v. McKendry, 
supra—In re McLaughlin's Estate, 
265 N.Y.S. 332, 148 Misc. 113. 

83. Pa—In re Inge! s’ Estate, 92 A. 
2d 881. 372 Pa. 171. 

Strong’ circumstantial evidence 
Even strong circumstantial evidence 
that a tentative trust was created 
in consideration of the creation of 
a similar tru.st by the benenciary 
for the settlor will not make a ten¬ 
tative trust irrevo<'al)lc in the ab- 
.sence of direct testunonv estabii-sh- 
mg Bueh fact and an agreement that 
the trusts were to be irrevo<abie.—■ 
In re llodgers’ F.state, 80 1'a.Diat. & 
Co. 631, 2 Fiduciary 540, affirmed 97 
A.2d 780, 374 Pa. 246. 

84. Pa—In re Rodgers’ Estate, 97 
A,2d 789, 374 Ptu 24G—In re In¬ 
gels’ Estate, 92 A.2d 881, 372 Pa. 

171. 


Foots held Insufficient 

(1) Pact that testatrix and her 
sister lived together, sharing all ex¬ 
penses, had reciprocal wills and re¬ 
ciprocal tentative trusts, with com¬ 
mon pos.sc.ssion of passbooks, wa,g 
not sufficient to establish intent that 
such trusts were to be Irrevocable —■ 
In re Rodgers’ Estate, 97 A.2d 789, j 
374 Po. 246. 

(2) Where decedent placed money 
in saving.s account in her own name | 
in trust for beneffcia^ 5 ^ and later 
sent benefiiiary letter statins’ that 
money was a gift which might eorne 
in handy when depositor died, and 
depositor on two later occasions 
withdrew money from account and 
.al.so -wrote bank cashier that she did 
not feel th,at she should put rnon<‘.v | 
in hands of beneficiary at that lime, 
decedent had not intended by letter 
to creati' an irrevocable trust, the 
presumption of revocabillty arising 
from form of deposit controlled, and 
beneficiary was not entitled to mon¬ 
ey formerly deposited in account.-- 
In re Ingels’ Estate, 92 A.2d 881, 372 
Pa. 171. 

85. N Y.—McKendry v McKendry, 
103 NY.S2d 183, 200 Mi.se 83.5. ap¬ 
peal dismissed 108 N.Y.S.2d 1006. 

65 C.J. p 295 note 4 2. 

86. N Y.—^McKendry v. Mclvendry, 
supra. 

65 C.J. p 295 note 42 [a] (2). 

87. NY—In re Farrell, 81 N E 2d 
51, 298 N Y, 129—McKendry v. Mc- 
Kendiy, 103 N.Y S 2d 183, 200 Misc 
835, appeal disml.ssed 108 N.y.S.2d 
lOOG. 

65 C.J. p 295 note 46. 

88. N.Y.—Tiblntts v. Zink, 247 N.Y. 
S. 300, 231 App.Dlv. 339. 

65 C J. p 295 note 47. 
particular trausactlona 

(1) Where evidence established a 
delivery of a savings bank book to 
donee by dec«'as(*d during his life¬ 
time, accompanied by words of gift, 
tentative trust became irrevocable.— 
Application of Slverson, 95 N.Y.S. 
2d 591, 276 App.Div. 1026—In re Frei- 
stadt's Will, 104 N.Y.S.2d 610. affirm¬ 
ed 105 N.Y.S.2d 995. 278 App Div. 
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962, amended on other grounds 107 
N.Y.S 2d 466, 279 App.Dlv. 603 

(2) Delivery of bank passbook to 
one who kept It in her possession un¬ 
til her death, whereupon It was token 
into possession by her attorney, was 
held to h;ive created an irrevocable 
trust.—Larkin v. Greenw'ich ,Sav 
Bank. 279 N.Y.S. 267. 244 App.Dlv 
756. affirmed 3 N.E.2d 189. 271 N.Y. 
569. 

(3) Whore an uncle gives his niece 
a savlng.s account book In his name 
In trust for the nlece’.s son and in 
effect says that the son, an Infant, 
"has now" sonic money, an irrevoca¬ 
ble tru.st 1.M cre.ated and on the un¬ 
cle’s death the ceslui quo trust is en¬ 
titled to the ai'i’ount—In re Knast’.s 
Estate, 66 I’aDlst & Co. 383, 

89. N.T.—In re Slobiansky'.s Estate, 

27.3 N.T.S. 869. 152 Misc 232. 

C5 C .T. p 296 note 4 3. 

Delivery of bankbook 

(1) Delivery of bankbook to the 
beneficiary Is not, of itsolf. sufficient 
—In le Halligan, 143 N.Y.S. 676, 82 
Ml,sc. 30. 

(2) The mere chang-ing of an ac¬ 
count in a savlng.s bank to the name 
of the depositor in trust for another 
does not show on intention to create 
an irrevocable trust, notwithstanding 
delivery of the passbook to the ben- 
plieiary, in ai)S(*nce of word.s of gift 
or a declaration that depositor is 
thereby giving to cestui que tru.st 
the money to the credit of the de¬ 
positor.-—In re Bearlnger’s Estate, 9 
A 2d 342, 336 Fa ‘JfjS. 

Fossessiou of bankbook 

VMiero decedent transferred fund.s 
originally owned by him to bank ac¬ 
count in name of sister-in-law in 
trust for hlmsolf, account remained 
the property of decedent with right 
thereto in administrator, notwith¬ 
standing sister-in-law had possession 
of the bankbook.—^Application of 
Kronk, 109 N.Y.S.2d 516. 202 Misc. 
160. 

90. N.Y.—Matthews v. Brooklyn 

.Savings Bank, 102 N.E. 620, 208 N. 

Y. 608. 
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§§ 54-55 TRUSTS 

one, there must be both delivery of the bankbook 
and notice to the beneficiary.^^ 

It is the general rule that whether any trust, 
tentative or irrevocable, is in fact created depends 
on the intention of the parties,^^2 and the fact that 
a deposit is in form in the name of the depositor 
in trust for another is not conclusive that any trust, 
tentative or irrevocable, is created, in the absence 
of the depositor's intention to create a trust, ^2 and 
the claim that a deposit in the name of another or 
the depositor created a tentative trust has been de- 
nied.^'t 

§ 55. Delivery or Possession of Personal 
Property 

A valid and enforceable express trust exists where 


a person has or accepts possession of personal property, 
with the express or Implied understanding that he is 
not to hold It as his own absolute property, but is to 
hold and apply It for certain specified purposes or for 
the benefit of certain specified persons. 

Subject to general rules as to the essentials of 
an express trust, where a person has or accepts pos¬ 
session of personal property, with the express or im¬ 
plied understanding that he is not to hold it as his 
own absolute property, but is to hold and apjdy it 
for certain specified purposes or for the benefit of 
certain specified persons, a valid and enforceable 
express trust exists.Such a trust will be enforced 
in the absence of fraud, regardless of whether it 
was voluntary or based on a consideration.This 
rule has been applied to the delivery of money, 
and also to the delivery of such personal property as 


91. N.Y.—Tn ro Richardson's Estate, 
235 N.Y S. 747, 134 Misc. 174. 

65 C.J. p 295 note 45. 

92. Pa—In ro Furjanirk’s Estate, 
100 A.2d 85. 376 Pa 484—^Downoy 
V. Duquesne City Bank, 22 A.2d 124, 
120. 146 Pa.Super. 289. 

Totten trust 

Even if a slip of paper pn.stod on 
the fly loaf of .savinpH bank book 
was m handwriting: of doooa.sod and 
slip contained lanfjuag'e which indi¬ 
cated Intention of deceased to create, 
a Totten tru.st In favor of holder of 
bankbook, nueh unilateral conduct of 
deceased would be wholly inclfoctive, 
where bank was not a party to the 
plan.—In re Bodker's E.stat6, 72 N 
Y S.2d 237. 

93. N.Y.—Garvey v. Clifford. 99 N. 
Y.S. 655, 114 App.Div. 193. 

65 C.J. p 295 note 48. 

94. N Y —Tn re Gokey’s Estate, 252 
N.Y.S. 434, 140 Misc. 779. 

95. Ala—Smith v. Esholman, 180 
So 313, 235 Ala. 588. 

Ark—Van Meter Ltimbor Co v. Alex¬ 
ander, 217 S.W.2d 833, 214 Ark MO 
Cal- — Pi'ople V. Pierce, 243 1’2d ."iSri. 
no Cal App 2d .598. 

Fla—Spicer v, llrpenbeck, 150 So 
58.5, 112 Fla. 285 

Ill.—In ro Trapp's Estate, 269 Ill. 

App. 26:) 

Ind - Leiieionl v. Folk. 36 N.E.2d 980, 
10!) Ind .\pp. 51!) 

N V —Tampa Electric Co. V. Ferend, 
14 N.Y S.2d 7 91 

NO— Corpus Juris cited In Stoll 
V First Citizens Bank & Trvist Co.. 
27 S.E.2d 524, 528, 223 N C, 515— 
Cooper Guano Co. v. Southerland, 
95 S.E. 3M, 175 N.C. 228. 

Ohio.—lluntinfjton Nat. Bank of Co¬ 
lumbus V. Roan, App., 43 N.E.2d 
769. 

Tex.—First Nat. Bank v. Slaton In¬ 
dependent School Dist., Giv.App., 
68 S.W.2d 870, error dismissed. 
Wash.—Smith v. Fitch, 171 P.2d 682, 


25 Wa.sh.'2d 619—Corpus Juris cited 
in Tuciker v. Brown, 92 P.2d 221, 
226. 199 Wash. 320-—City of Ta¬ 
coma V. Young, 16 P.2d 617, 170 
Wash. 385 

65 C J. p 25)5 note 52. 

Creation of gift cau.9a mortis by de¬ 
livery to third person as trustee 
for donee .see Gifts § 86. 

Necessity of delivery of property see 
Infra § 64. 

Necessity of transfer of title see in¬ 
fra ? 63. 

Settlor con.stituting himself trustee 
of personal property sec supra § 
50. 

Specific or identical property 

Rule that acceptance of money or 
property delivered by one person to 
.another for specific purpose creates 
trust applies to specifle or identical 
proj)erty so delivered and accepted. 
—Regan v. Elizondo, Tex Civ.App., 
73 K \V.2d 900, error refused. 
Tr.-xnsferor or third person 
An enforceable tru.st is creiited 
wh(‘rc personal jiropcrty is transfer¬ 
red pur.suant lo an oral agrocment 
AS hereby the transferee promises to 
lii'ld the goods, seciuties, or money in 
trust for the benefit of tlic transferor 
or a till id per.son, and all of tianslcr- 
or'.s st.itements made to tru.stce pre¬ 
vious to acceptance of trust are 
deemed lo be a ipart of the declara¬ 
tion of tru.st—Coombs v. Minor, 141 
P.2d 4 91, 60 Cal.App.2d 645. 

Particular transactions 

(]) Where plaintiff and defendant 
bought a dry-cleaning machine under 
conditional sale contract and there¬ 
after entered into a contract where¬ 
by defendant was to operate machine 
on his own account until he could 
And a buyer at a price sufllcient to 
pay the balance due conditional seller 
and return amount paid by plaintiff 
into business, contract created a 
trust in the property for benelicial in¬ 
terest of plaintiff.—Masters v. Ciiam- 
bers, 4 So.2d 261, 241 Ala. 628. 
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(2) Whore mother made up her 
mind to give a bankbook to her son 
and called son on the teleiihone and 
told him that bankbook was his and 
that hi.s si.stcr would deliver It to 
him, and mother handed it over to 
sister, and never spoke of bankbook 
again, sister became a trustee of 
bankbook for the benefit of her 
brother—^Scozzafava v. Spozzafava, 
101 N.Y.S.2d 548, affirmed 101 N.Y.S. 
2d 249, 277 App.Div. 1088. 

(3) Where lessee assigned leases 
to defendant with provision direct¬ 
ing defimdant to "colleot, have and 
use all of rents and income from said 
property for the purpose of paying 
the rent on said leases," a trust of a.s 
much of Income as might be neces¬ 
sary to pay rent under leases was 
created—Dieter v. Scott, 9 A.2d 96, 
110 Vt. 376. 

96. Tenn —'American Bank & Trust 
Co v. Lebanon Bank & Trust Co . 
192 SW.2d 245, 28 Tenn.App. 618 

Necc.ssity for consideration generally 
see supra § 28. 

97. US—Sehlos.s v. Powell, CCA. 
Va., 93 F 2d 618—Driscoll v. Fitch, 
D.C.NY., 52 FSupp. 869, affirmed. 
C C.A , Dri.scoll v. Public Nat. Bank 
& Trust Co. of New York, 139 F 
2d 3 48—In ro Newark Shoe Store.s. 
D.C Md., 3 F.Supp. 2D3. 

Cal.—People V. Pierce, 243 P.2d '585, 
110 Cal App 2d 59S 

III.—T’cople ex rel. Nelson v. People’s 
Bank & Trust Co. of Rockford, 
2f.8 Ill App. Ill), affirmed 187 N.E. 
.522, 353 III. 479. 

Ind —Leiu ioni v. Folk, 36 N.E 2d 
980, 109 TndApp. 519. 

N.Y,—Owen v. Blumonthal, 3 NT.S 
2d 192. 167 Mnsc. 213. affirmed C N 
Y.S 2d 366, 254 App.Div. 853, re¬ 
versed on other grounds 19 N.E 2d 
977, 2S0 N.Y. 96. 

Ohio.—Ca.sw'ell v. Lenlhan, App., 120 
N.E.2d 317. 

Pa.—Ramsey v. Ramsey, Com.PI., 67 
1 Dauph.Co. 373 — Hartman v. Dime 
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certificates of deposit,promissory notes,>> stock,^ It is essential to a trust of this nature not only that 

and other securities.* there should be an agreement or something to in¬ 

dicate a holding in trust,* for the benefit of the 


Bulldlne’ & Loan Afls'n, Com PI, 
89 rittBb.LeB J. 273. 

B.I.—McKenna v. Mark StndJum, 167 
A. 133. 

Tex—^Pirat Nat- iJnnk v Klalon In¬ 
dependent School Li'<t. Oiv App . 
68 SW.2d 870. error di‘«niH«?ed 
Wash—Smith v Pitch. 171 r.2d G8S. 
26 Wash.2d 619—Tucker v Brown, 
92 P.2d 221, 199 Wash 320—CHy 
of Tacoma v. Toung, 1C P.2d 617, 
170 Wash 386. 

66 C.J. p 296 note 62. 

Ponoa 'wbo racsives snonap 

Every deposit, except possibly gen¬ 
eral bank deposits, is a Iru.'tt and 
every person who receives money to 
bo paid to another or to be applied 
to a particular purposo Is a truntoe 
If so applied, os well os when not so 
applied—^Appeal of Rogers, 62 A.2d 
900, 361 Pa. 61—In re M6llier*s Ks- 
tate, 182 A. 388. 320 Pa. 160—In re 
Vosburgh’a Estate, 123 A. 813, 279 
Po. 329—^In re Ickler'a Estate. Orph., 
84 DebCo 538, 

Partloular transaotloM held to eraate 
tmsta 

(1) In general. 

Cal—In re Hovland's Estate, 101 P 
2d COO. 38 CulApp2d 439—Long v, 
Neeland, App, 4 P 2d KU. 

DC—Brown v. Chriatnian, 126 F.2d 
625. 75 U.S.AppDC. 293. 

Fla.—First Nat Bank v. Massey, 182 
So. 187, 132 Flo. 113. 

Mass—-Andeisun v <\)mniiaalonor of 
Corporatifins and Taxation, 42 N 
E 2d 793, ,312 Mass 40. 

Mo—.St. Louis Uniformed Firemen’s 
Credit Union v. Haley, App, 190 
S.AV.2d 636. 

N.J—Hednor v. First-Mcchanics Nat 
Bank of Trenton, 24 A 2d 850. 131 
N.JEq 143. 

NY.—Brown v. J P Morgan & Co. 
40 NY.S3d 229, 266 App.iMv. C31, 
afflimcd 67 N.B 2d 2fi3, 296 N.Y 
867. 

Ohio—Caswell v. Lonihon, Ajip , 120 
N.E 2d 317—^Huntington Nat Bank 
of Columbus V. Jloan, App , 43 N E 
2d 7C9. 

Tenn —American Bunk & Trust Cii 
v. Lebanon Bank & Trust Co., 192 
SW.2d 246, 28 Tenn.APP 618 
Tex.—Brouse v. Mlcrs, Civ App, 361 
S.W.2d 734. reversed on other 
grounds Miers v. Brouse, 271 S.!! 
I'd 419. 

Utah—iionshaw v. Tracy Loan & 
Trust Co., 49 P.2d 403, 87 Utali 3C4, 
100 A.L.iL 872. 

(2) Neighbor of elderly woman, to 

whom the woman entrusted money to 
pay fur her hospital bills and other 
expenses, was a trustee of that fund 
— ^Wobb V. Saunders, 181 P.2d 43, 79 
Cal.App.2d 861. I 


(3) Agreement whereundcr father 
of son m military service agreed to 
hold money for benefit of father un-| 
tn son returned from military serv¬ 
ice, and to place the money in sav- 
inK<< account in batik In name of son’s 
infant children, ond agreed that 
.such money would not be withdrawn 
or used until infants reached legal 
age, created an enforceable tentative 
trust.—.Smallwood v. Boyd, 237 S.W. 
2d 66. 314 Ey. 763. 

(4) A husband may establish a 
trust m funds which he diMuered to 
wife for purpose of paying expenses 
for their support and of bolding tho 
remainder of funds for his benefit or 
their mutual benefit —Russell v. 
Meyors, 66 N.E.2d 604, 316 Mass 
669. 

(5) Action Of donor In giving mon¬ 
ey to donees, accompanied by state¬ 
ment that he was giving the money 
to donees as a gift in the knowledge 
that he could trust donees, that he 
could depend on them to cnie for him 
if he should get sick, and that, if he 
should die, donees would give him a 
decent burial, created a trust —fJor- 
della v Sant nil. 193 P.2d 702. 65 Nov. 

(6) Where surety on performance 
and payment bonds of public contrac¬ 
tor agreed to act os depository of 
money payable by Government un¬ 
der < (inl ract, moneys In bands of the 
surety More miptesscd with a (ru.‘'t 
Tor lienefil pi im.i-rily of credilers 
with valid claim for labor and mnk- 
rifils furnished in peiformance of the 
eontract—Adelson v. Dre>mnn, Cl N 
Y.S2d 87. 

(7) Insurance premiums paid to 
insurance broker tor tran.xinissiL>n to 
insurance company become trust 
fniuls yhen reeeived by broker — 
LHeiinan v. Pink, 291 NYH 219. 
249 App TUv 161—^In PO Sommer’s 
E.slate, 12 N.Y..S.2d 47. 

Statutory provisloa declaring any 
money received by contractor in ctm- 
ticclion with contract for convlruc- 
tion of a building tn be trust funds 
does not create n trust in true sense 
of tho term but docs create a fidu¬ 
ciary relationship of that nature be¬ 
tween contractor and owner.—Maull 
V Stokes. 68 A 2d 200, 31 Del Ph 188. 

98. Tex.—Pegues v. Moss. Civ App.. 

140 S.W2d 461, error disnnssed 

99. Ill.—^In re Trapp’s Estate, 269 

Ill App. 269. 

Wash—-Smith v. Fitch, 171 P 2d 682, 

25 Wash.2d 619— Corpus Juris oltsd 

la Tucker v. Brown, 92 l'.2d 221. 

226, 199 Wash. 320. 

65 C.J. p 295 note S2. 

An utsauijitlal sgreemeat, whereby 
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man conveyed to trustee a note to 
hold and with Joint consent of the 
man and woman to sell and reinvest 
the proceeds in such securities as 
might be approved by both parties, 
and to pay the Income to woman 
after the marriage, created a valid 
trust lor honoflt of the woman and 
the remaindermen.—Application of 
.lones, 51 N.Y.S.2d 926. 

Dirsotion to obllsot and hold pro- 
oasds 

The delivery of a note and mort¬ 
gage to on alleged trustee, with di¬ 
rections to collect the amount there¬ 
of and hold a speclflod amount of the 
proceeds for designated third per¬ 
sons, creates a trust by parol.—Hart¬ 
man V. Loverud. 277 N.W. 641, 227 
Wis. 6. 

1. Transootlong held to orsats 
trusts 

(1) Transfer of stock pursuant 
to resolution requiring each stock¬ 
holder to indorse and deliver to cor¬ 
poration certificnto of stock owned 
by him, and authorising corporation 
on stockholder’s death to transfer 
stock to hiB son or some other person 
qualified to fill vacancy, created a 
trust in slock, regardless of whether 
htmkholders undiTstood the legal na¬ 
ture of their autb.—Oakland Scaven- 
Ker ('o. V. Gandl, 124 P.2d 143, 61 Col. 
App 2d 69. 

(2) Htnckholder's surrender of 
stock certmeates In national bank 
and acceptance of new certificates as 
trustee for minor son created trust in 
Mtock—rottorff V. SlafTord, Tex Civ 
Apr, SI S.W.2d 639, error refused, 
ccrluirnil dciiiiMl 66 S Ct 139, 296 
UH C19, 80 LEd 439. 

3. U.,S.—Kundciliind v. C. I. R., C.C. 

A3, 151 F2U f. 75—City of Philadel¬ 
phia V. I.iehurmnn, CCAl’a, 112 
F.2d 421, certiorur’ denied Liebcr- 
man v ('itv of I'hilndelphia, 61 S. 
('1. 48, 311 U.,S. 679. 85 7.. Ed. 438 
HI—Robbins v. Continental Nat 
Bank & Trust Co. of Chicago, 68 
NE2d 2r.l. .’124 Ill.App. 422. 

Ky —DeLeuil'h Ex’rs v. DeLcull, 74 
.S W 2il 474, 256 Ky 406 
N.Y —b’chder v. Furman, 64 N.T.S. 
2d 820. 

3. f’.'il —Simpson v. GiJlls, 32 P 2d 
Hill, 1 C«1 2U 42—^Bradley v. Duty, 
H.fi P.2d 914, 73 CaI.Api>2d 522. 
NY.—Kahlmeyer v. Green-Wood 

Cenietcry, 23 N.r.S.2d 17, 176 Misc. 
187, modified on other grounds 27 
N T S 2d 444», 261 App.Div. 950. re- 
argunient denied 27 NTS.2d 1013, 
201 App.Div. 1076, motion denied 
37 N.E.2d 138, 286 N.Y. 696, afllrra- 
ed 40 NB.2d 650, 287 N.Y. 787— 
Guaranty Trust Co of N. Y. v. 
Lyun, 124 N.Y.B.2d 680. 
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person claiming: as beneficiary,^ but also that general 
requirements as to the existence of the intention 
to create a trust,6 and as to certainty,® including the 
designation, or furnishing means of ascertaining, a 
beneficiary,'^ should be complied with. The de¬ 
livery of moneys by one person to another with in¬ 
structions that they be paid to a third person may 
be effectual to create a trust for the latter’s ben¬ 
efit,® but only where the depositor’s manifested in¬ 
tention read in connection with all the circumstances 
of the case indicates that the delivery was to be a 
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finality, and that the money was to be from that 
moment dedicated to the use of the third person.® 
On the other hand, no trust results, if the use of 
the money or property was intended to be subject 
to the directions of the person delivering it or if 
the holding was for his benefit and under his or- 
dersJiO 

It has been held or recognized that no trust is 
created where possession is vested in a person 
merely as agent,or if possession is vested in him 


Ohio—^IlosBf‘lott V. Rosselott. 113 N 

E.2d 639, 93 Ohio App. 425 
Tcnn.—^Durham v. Pierson, 197 S.W. 

2d 898, 29 Tenn App. Bll. 

Tex.—Fleek v. Paid win, 172 S.W. 2d 

975, 141 Tex. 340. 

65 C.J. p 290 note 53. 

Indentures 

Where no property was conveyed 
to trustee hy corporations' Inden¬ 
tures, there was no re.s possessed or 
held for benefit of another, delieti- 
tures Issued under the indentures 
wore unsecured by any collnteral, and 
trustee, until default o<«eurred. had 
not much more than eiencal duties 
to perform, no trust was created.— 
Erlscoll V. Fitch, D.C.NY, 62 P 
Supp. 809, afilrmed, C.C.A., Driscoll 
V. Public Nat. llunk & Trust Co. of 
New York, 139 F.2d 34K. 

Vae of safety deposit box 

Transaction by which decedent In 
hiH liletinie with his own fund.s pur- 
cha.Mcd corporate stock and had eer- 
tifieales issued to himself and an¬ 
other us Joint tenants, received cer¬ 
tificates and placed them in his safe¬ 
ty deposit box and received a divi¬ 
dend paid on the stock, did not cre¬ 
ate a tru.st—Buftaloo v. Barnes, 38 S 
E.'2d 222. 226 N.C. 313, rehearinif de¬ 
nied 39 S.E.2d BOg, 226 N.C. 778. | 

Condition In pnrohaser’s bid for 

Insolvent's property requiring ro- 
eoiver to hold sum sufficient to pay 
claim of city against insolvent for 
electric charges did not impress pur¬ 
chase money with trust for city — 
City of Tacoma v. Young, 16 r.2d 
617. 170 Wash. 385. 

4. D.C—-Hall V. Gardiner, 126 F.2d 

227, 76 U.S.APP.DC. 226. 

65 C.J. p 299 note 54. 

Tmcoxamnnloated msmorondn 

Where a decedent 'purchased bonds 
with his own fund.s, retained the in¬ 
come therefrom for his own pur¬ 
poses and disposed of them in his 
lifetime, retaining the proceeds, the 
fact that after his death certain 
memoranda wore found in his hand¬ 
writing stating that the bonds be¬ 
longed to his wife, which fact he 
never communicated to her. Is insuf¬ 
ficient to raise a trust from the pro¬ 
ceeds of the bonds in her favor.— 


In re Ilaistrick's Estate, 46 Pa.Dlst 
& Co. 225. 

5. Tr.q—Weil V. C. I. R.. C C A 5. 
82 F'2d 661. certiorari denied 57 B 
Ct 14. 299 IT.S 662. 81 L.Ed. 406 
—^Titcomb V. Billings, Olcott & 
Co., D.C.N.Y.. 104 F.Supp. 168— 
In re Newark Shoe Stores, D.C. 
Md.. 3 F.Supp. 293. 

Colo.—Smith V. Simmons, 61 P.2d 
589, 99 Colo. 227. 

Del —Bodley v. Jones, 32 A.2d 436, 27 
Del.Ch, IIB. 

Pa.—Rumbaugh v. Lance, Com.Pl., 
89 Luz Leg.Reg. 414. 

65 C J. p 299 note 66. 

“This end may be accomplished 
by an express declaration of trust 
or by circumstances Indicating an 
intention of the depositor to place 
the fund irrevocably beyond his con¬ 
trol and to devote it to the Indicated 
purpo.so.''—Schloss v. Powell, CC 
A,Va., 93 F2d 618, 619, 

Intention of owner 

The intention of the owner of mon¬ 
ey, and not that of the receiver, is 
controlling on the question whether 
title to money has l»een transferred 
and a trust has been created —^lirown 
V. J. P. Morgan & Co., 31 N.y.S.2d 
323, 177 Misc. 6‘26, motion denied 31 
NYS.2d 815. 177 Misc 763, reversed 
on other grounds 40 N.y.S.2d 229, 2’65 
AppDiv, 631, affirmed 07 N.E.2xi 263, 
295 N.Y. 867. 

Trust or bailment 

Whether a trust or a bSLllment is 
created on delivery of personalty to 
another for the benefit of a third 
per.son depends on the manifesta¬ 
tion of the intention of the parties, 
and if that intention is that the per¬ 
son to whom delivery is made shall j 
thereby acquire title to the property, 
a trust is created.—Whalen v. Swir- 
cln. 4 N.W.2d 737, 141 Neb. 660. 
Statement of future intent 

Transaction by which mother and 
daughter closed their joint accounts 
and divided money equally among 
mother, daughter with whom mother 
had the account, and another daugh¬ 
ter, was held not to create a volun¬ 
tary express trust in favor of moth¬ 
er in money transferred to daughter 
who did not have the account with 
mother, where money was treated os 
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daughter's money, notwithstanding 
daughter stated that she intended to 
use money to care for mother in case 
It became necessary—^Nusbaum v. 
Glickman, 190 A. 692, 67 R.I. 606. 

6. R.I.—^Nusbaum v. Glickman, su¬ 
pra. 

Vt —Dieter v. Scott, 9 A.2d 95, 110 
Vt. 376 

65 C.J. p 299 note 57. 

Segrsgatioa of funds 

In absence of proof that account 
of employing corporation designated 
as reserve for pensions and benefits 
represented a segregation of funds, 
thus creating a trust fund upon 
which a tru.st was impressed, no ba¬ 
sis was established by employee who 
claimed pension under retirement 
plan that pension reserve account 
constituted trust fund from which 
his pension was payable.—Gearns v 
Commercial Cable Co., 66 N.E.2d 67, 
2;»:i N.Y. 106, 163 A.L.R. 813, reargu- 
ment denied 66 N.E.2d 749, 293 N 
Y. 756. 

7. N.Y.—Title Guarantee & Trust 
Co. V, Haven, 108 N.E. 819, 214 N.Y. 
4'68, 

65 C.J. p 299 note '58. 

BeuefLclary held dellaitely ascertain¬ 
able 

Vt—Dieter v. Scott, 9 A-2d 96, 110 
Vt. 376, 

& N.Y.—Ehag Eisenbahnwerte Hold¬ 
ing Aktiengesellschaft v. Banca 
Nationala A Romamei, 117 N.E 2d 
346. 306 N.Y. 242. 

9. N.Y.—^Ehag Eisenbahnwerte Hold¬ 
ing Aktiengesellschaft v, Banca 
Nationala A Romanlei, supra. 

10. N.Y.—^E hag Eisenbahnwerte 

Holding Aktiengesellschaft v. Ban¬ 
ca Nationala A Romanlei, supra. 

11. Colo.—Smith v. Simmons, 41 P. 
2d 689, 99 Colo. 227. 

N.Y —^French v. Kenslco Cemetery, 
35 N.Y,S.2d 826, 264 App Dlv. 617, 
appeal denied 37 N.Y S 2d 443, '264 
App Div. 965, affirmed 60 N.E.2d 
661, 291 N.Y. 77. 

Pa.—Provident Trust Co. of Philadel¬ 
phia V. Ltikens Steel Co., 68 A.2d 
23. 369 Pa. 1—^Appeal of Stein- 
metz, 185 A. 207, 321 Pa. 677. 

66 C.J. p 299 note 59. 
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as bailee,12 pledgee,l* or stakeholder.!* So also, 
it has been held that no trust is created where the 
transaction constitutes a sale with an assumption by 
the buyer of the seller’s obligation to deliver part of 
the property to a third person,!^ or with an agree¬ 
ment for resale to the seller under certain condi* 
tions.i6 The fact that one person has collected 
money for another and has it in his possession does 
not, without more, establish a trust relationship be¬ 
tween thcm.i7 

A person dealing with a stockbroker by deposit¬ 
ing securities with him is not as a general rule creat¬ 
ing an express trust by such an arrangement nor 
has he such intention,!® and it has been held that 
where a claimant placed certain sums of money in 
the custody of a realty broker on his promise to 
invest the money together with his own money but 
did not undertake to guarantee the return of prin¬ 
cipal, and the money invested was lost, the relation- 
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ship between the claimant and the broker was that 
of customer and broker, and not that of trustee and 
beneficiary, and claimant assumed risks involved in 
investments.!® 

Trust or debt. No trust is created where the 
transaction merely creates a debtor and creditor re¬ 
lationship,2® as where the transaction is in the 
nature of a loan.®! Where one person pays money 
to another, it depends on the manifested intention of 
the parties whether a trust or a debt is created .22 
If the intention is that the money shall be kept or 
used as a separate fund for the benefit of the payor 
or a third person, a trust is created.®® Where, 
however, the intention is that the person receiving 
the money shall have the unrestricted use thereof, 
being liable to pay a similar amount,®* with or with¬ 
out interest,®^ to the payor or to a third person, a 
debt is created. The intention of the parties will be 
ascertained by a consideration of their words and 


“Agency” distlnffuHhed from “trust” 
see Agency { 2. 

Tlfical asrency 

(Jenerally, a trust does not arise 
In moneys deposited with a flaoal 
aeronry for the purpose of receivlnff 
interest on coupons of corporate ob- 
llRors unless an express trust airreo- 
inent is entered into for that purpose. 
—Finn V. Brown, 7 N Y S 2d 115, IG!) 
Misc. 436, reversed on other frround.s 
12 N.T.S.2d 150, 257 App Div. 51. 

Paylner ag'eut 

Where obligor deposits money to 
meet interest on bonds, clei)oaitory 
beinp merely paylnR fipcnt, no trust 
for coupon holder.s ,-irises—Sherry 
V Union Gas Utilities, 171 A. 188, 20 
DeLCh. 60. 

12 . Iowa.—Cornlck v. Weir, 237 N. 
W. 245, 212 Iowa 715. 

65 C J p 300 note 60. 

“Bailment” du.tinguibhed from 
“trust” see Bailments § 4, 

Property deUveted for Bafekeeping- 

U.S.—Driscoll V. Fitch. D U N T , 63 
F.Supp. 869, afllrmed. GCA. Dri.s- 
coll V. Public Nat. Bank & Tiust 
Co„ of New York, 130 F 3d .T4 8. 
Neb.—O'Connor v. Burns, J'at ter & 
Co., 36 N.W.3d 507, 151 Neb, 9. 

65 C.J. p 300 note 60 [a]. 

13. U.S.—In re Third Ave Transit 
Corp., PC.N.Y.. 120 F.Supp. 830. 

N.J.—Colantuom v. Balene, 123 A. 
641, 95 N.J Eq 748. 

66 C.J. p 300 note 61. 

“Pledg-e” dlstuiKuished from “trust” 
see Pledjres § 3. 

Pledge held destroyed 

Lessors’ contract to hold suni 
plcdti^cd by lessee for latter’s benefit 
and apply it to payment of rentals 
destroyed pledge and created trust— 


lioteler v Koulouria, 37 P.2d 136, 
1 Cal App 2d f.C>6 

14. Wis—Stebbins v Cosden Oil Co.. 
4 NW2d 282, 221 Win. 72. 

15. Ohio—^Wois(‘r v. Julian, 15 
Ohio App 171 

6.5 C J p 300 note 63 

16. Idaho—^IJoMitj.in v. Adam.s, 261 
P. 679. 45 Idaho 217. 

17. U.S.—In re W. * A. Bacon Co., 
D C Mass , 261 y 109. 

18. U.S.—Tilcomb v. BillinKH, Oloott 
& Co., !>.(’ N T , 104 F Supp 168. 

19. N Y —In re Arons* Estate, 121 N 
Y .S 2d 512 

Sending- of checks 

Where cl.aimant placed certain 
sums of money in custody of realty 
broker upon broker’s prmnise to in¬ 
vest money together with his own, 
broker Invesjted money In second 
mortgages and upon foreclosure* of 
first mortgages stM-ond morlg.-ige 
equities were lost, fact that broker 
continued to .send monthly or Hcmi-| 
monthly checks to claimant Ironi 
about lime of foreclosure proceed¬ 
ings until broker's death was not 
.suflicieiit of Itself to establish trust 
or QXiasi-trust relationship—^In ro 
Aions’ Estate, supra, 

20. Ky—Norman v. Judy, 251 S.W. 
2d 467. 

N.Y.—Guaranty Trust Co. of N. Y. v. 

Lyon, 124 N.Y.S.2d 680. 

Oomxning-llnR with otlier funds 

Where the depo.sltor of cash con¬ 
sents to commingling it with other 
funds of the depositee, the relation¬ 
ship resulting from thi* transu<“tlon i.s 
not that of trustee and beneficiary, 
even though the deposit is for the Jat- 
ter's benertt, but that of didilor ond 
creditor.-—^Farmers State Bank of 
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Fos.ston V. Slg Elllngson & Co., 16 N. 
VV 2d 319, 218 Minn. 411. 

21. Mo—Wheat v. Platte City Ben. 
AsMo.ssnumt Special Bond Dist of 
Pl.ilte County. 59 S W 2d 88, 227 
Mo App KCn 

66 C.J. p 300 note 62. 

22. Minn—City of Cnnby v. Bank 
of Canby, 267 N.W. 620, 192 Minn 
671. 

Ohio—Squire v. Oxenreiter, 200 N.B. 
503, 130 Ohio St. 4 75—Norris v 
Norri.s, App., 57 N 34 2d 264, appeal 
dismlsaod 53 N E.2d 647, 142 Ohio 
St 634—Guardian Trust Co. v Kir¬ 
by, 199 N.E. 81, 50 Ohio App. 639. 

23. DC—Brown v. Chri.stman, 126 

F.2d 625. 76 U.S.App D C. 203. 

Minn—City of Canby v. Bank of 
Canby, 257 N W. 520, 192 Minn. 671. 
Ohio.—Squire v, Oxenreiter, 200 N. 
E 603, 130 Ohio St. 475—Norris v. 
Norris, App, 67 N E 2d 254 appeal 
dismissed 53 N.E 2d 647, 142 Ohio 
St 634—■Guardian Trust Co. v. Kir¬ 
by. 199 NE. 81, 50 Ohio App. 539. 
IBxpress trust held estahlishad 
Finding of master, hearing admln- 
i.^.tiuLor’s suit for accounting, that 
.stated amount was paid by plaintiff’s 
intestate and received by defendant, 
not as loan but in trust for invest- 
inent, established express trust In 
personal property —Stuck v. 
Sehumm, 194 N E 895, 290 Mass. 169. 

24. Cal —Downey v. Humphreys, 227 
P 2 d 484. 102 Cal,App.2d 323. 

25. Ohio.—Squire v. Oxenreiter, 200 
N.E 503, 130 Ohio St. 475—Nor- 
rl.s V. Norris, App., 67 N E 2d 254, 
appeal dismissed 63 N.E 2d 647, 142 
Ohio St. 634—Guardian Trust Co. 
V Kirby, 199 N.B. 81, 60 Ohio App. 
539. 



89 C.J.S. 


§§ 55-56 TRUSTS 


conduct in the light of surrounding circumstances.** 
Some of the circumstances which may be important 
in determining the intention of the parties are the 
presence or absence of an agreement to pay interest 
on the money paid,27 the amount of money paid,28 
the time which is to elapse before the payee is to be 
called on to perform his agreement,29 the relative 
financial situation of the parties,20 their respective 
callings,21 and the usage or custom in such or 
similar transactioiis.82 

ae. Ohio—Squire v. Oxenreiter, 200 
NE 603, 130 Ohio St. 475—Norris 
V. Norna. App., R7 N E 2d 264, ap¬ 
peal dismissed B3 N E 2d 647, 142 
Ohio St (.34—Ouardian Tru.st Co 
V, Kirby, 19‘j N.E. 81. 60 Ohio App 
639 

Contract provlalon 

Provision in dealer-contracts re¬ 
quiring' written notice of cancellation 
and giving company thirty days 
thereafter m which to refund de¬ 
posits iiy deiih'rs to secure perform¬ 
ance did not necessarily indicate that 
such deposits created di'blor-creditor 
relationships, rather than trust rela¬ 
tionships—People V Pierce, 243 P 2d 
685. 110 Cal App.2d 598. 

Marital relationship 

I'roof of marital relationship did 
not establish a fiduciary lelationship 
essential to eatabli.shment of a trust 
between the parties with re.spect to 
money paid over by wife to husband, 
but the marital status implied a con¬ 
fidential relationship which was to be 
considered along with other circuiii- 
staiicps as It reflected uiion the iidu- 
ciary relation and ultimate question 
as to Avhat was the understanding be- 
twe<>n the parties when money was 
given to husband—^Norris v Norris, 

App., 67 N.E 2d 254, appeal d,ismissed 
63 NE2d 647, 142 Oliio St. G34. 

27. C*al—People v Pierce, 243 P.2d 
685, 110 Cal App 2d 6118 
Ohio—Squire v. Oxenreitor, 200 N.E 
603. 130 Ohio St, 476—Ouardian 
Trust Co v Kirby, 199 N.E. 81. 60 
Ohio App. 639. 

Payment of intarest as croating debt 
relationship 

(1) An undertaking that party to 
whom money is paid by other party 
thereto shall pay interest on such 
money at fixed or current rate, not 
merely such interest as money being 
invested may earn, practically al¬ 
ways creates a debt, not a trust rels- 
tionship, as interest is paid for use 
of money and party paying interest is 
entitled to use money for his own 
purposes. In absence of definite con¬ 
trary understanding.—Norman v. 

Judy, Ky.. 261 S.W.2d 467. 

(2) One given money by another, 
with understanding that recipient 
should pay interest thereon pending 
his investment thereof in securities 


§ 56. Proceeds of Life Insurance 

A trust In the proceeds of a life inauranee policy 
may be created by a declaration or provision In the 
policy or by collateral declarations or transactions 
from which the intention to create a trust appears. 

A trust in the proceeds of a life insurance policy 
or certificate may be created by a declaration or 
provision in the policy23 or by collateral declara¬ 
tions or transactions from which the intention to 
create a trust appears,2^ as, for example, by an 

Tex.—Corpna Jturia cited in. Dunn v. 
Second Nat, Bank of Houston, Com 
App., 113 SW.2d 165, 171. 

65 C J p 300 note 68. 

Creditor 

A creditor may be the designated 
beneficiary for a limited purp().se, and. 
where such a limited purpose has 
been satisfactorily shown, the credi¬ 
tor becomes a trustee of the proceeds 
In exce.sfe of the amount of the debt.— 
Zolinlakis v. Orfanos, C.C.AUtah, 119 
F 2d 571, certiorari denied Orfanos v. 
Zoliritakis. 62 S.Ot. 62, 314 US. 630, 
Rf> L Ed 606. 

Gift 

Where an unmarried woman who 
lived with and supported a man was 
Informed that she could not become 
beneficiary In insurance policies on 
hi.s life, but that same result could 
bo obtained by a gift of policies to 
her, after issuance of policy a trust 
aro.se in Iut favor—Jenkins v. Hill, 
96 P.2d 368, 36 Cal,App2d 621. 
JCndemnlty 

Wlicre life policy was procured by 
decedent in pursuance of an agree¬ 
ment on his part to take it out as in¬ 
demnity of a surety on his note, pro¬ 
ceeds of policy in the hands of the 
administrator on decciicrit’.s death 
were subject to a parol trust or equi¬ 
table lien for payment of the note.-— 
Winston V. Winston, 4 So.2d 730, 242 
Ala. 46. 

Payment for medical services 

Wife’s promise to pay phy.slclan 
for services to husband from pro- 
ceed.s of benefit certificate of insur¬ 
ance on his life, when collected by 
her as beneficiary, created trust in 
her for physician’s benefit.—Rape v. 
Gardner. Tex.Civ.App., 64 S.W.2d 694. 
i Seimbiirsemeii.t for premlnms 

(1) A transfer of policies to per¬ 
sons as beneflcijiries solely for the 
purpo.se of alYoiding them security 
for repayment of advancements on 
account of premiums paid, and pay¬ 
ment of the insurance to them, creat¬ 
ed a trust In favor of wife of Insured 
who was beneficiary formerly named 
In the policies, for so much of the in¬ 
surance received by the persons as 
was not required to reimburse them 
for the premiums paid —Hayward v. 
Campbell. 199 A. 630, 174 Md. 640. 

(2) Assignment of life policy to 
party who subsequently disclaimed 


to be approved by person from whom 
money was received, became such 
person’s debtor, not his trustee — 
Barr v. Luckenbill, 41 A.2d 627, 361 
l«a, 608. 

28. Ohio.—Squire v, Oxcnreiter, 200 
NE 60.3. 130 Ohio St. 475—Guard¬ 
ian Tru.st Co. V. Kirby, 199 N E. 81, 
50 Ohio App. 639. 

29. Ohio.—Squire v. Oxenreller. 200 
NE. 503, 130 Ohio St 476—Guard¬ 
ian Trust Co v, Kirby, 199 N.E. 
81. 60 Ohio App. 639 

30. Ohio—Squire v. Oxcnreiter, 200 
N.E. 603, 130 Ohio St. 476—Guard¬ 
ian Trust Co. V Kirby, 199 N E 
81, 60 Ohio App. 639. 

31. Ohio—Squire v. Oxenreiter, 200 
NE 503, 130 Ohio St. 475—Guard¬ 
ian Trust Co. V. Kirby, 199 N E 81, 
60 Ohio App 639. 

32. Ohio—S<iuiro v. Oxenreiter, 200 
NE. 503, 130 Ohio St 476—Cluard- 
lan Trust Co. v. Kirby, 199 N E. 81, 
GO Oliio App. 539 

33. Pa.—Cl hula V. Cibula, Com.Pl., 
98 Pittsb.LiGg.J. 243. 

65 C J. p 300 note 67. 

Right of trustees named In policy 
to proceeds in general see Insur¬ 
ance S 1164. 

Payment nnder option in polieies 

Whore indu.stnal policies payable 
to in.sured’s executor or administrator 
gave insurer option to make payment 
to some relative of insured, title to 
pnxeeds received by insured’s son 
pursuant to m.suror’s exercise of op¬ 
tion vested in son as trustee for es- 
late, and son was aceountable there- | 
for to probate court whl<-h could de¬ 
termine son's right (o reimburse- 
rneiU for prermum.s allegedly paid by 
him.—I.utosi.iiiski V, Liutostanski, 181 
A. 53.3, 120 Conn. 471 
Support and education of infant ben¬ 
eficiary 

Provision in life policy that pro¬ 
ceeds thereof received by trustee 
wore to be used in trustee’s discretion 
for support and education of infant 
beneficiary created valid, active ex¬ 
press trust—^Bellinger v. Bellinger, 
46 N.Y.8 2d 2G3. 180 Misc. 948. 

34. N.Y.—In re Kyte's Will, 22 N.Y, 

S 2d 236, 174 Misc. 1094. 

Pa —Pugh v. Gaines, 41 A.2d 287, 156 
Pa Super. 613—In re Yaeck’s Es¬ 
tate. 22 ra.Dlst & Co. 663. 
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agreement between the insured and the designated 

beneficiary,35 or the actual beneficiary,36 that such 

beneficiary shall pay over to a third person part or 
all of the proceeds. While it has been held that 
such a trust cannot be created without the knowl¬ 
edge or consent of the person who became a ben¬ 
eficiary under the terms of the life insurance 
policy,37 it has also been held that a trust may be 
created for another than the designated beneficiary 
where that is the intention of the insured although 
the designated beneficiary has no knowledge that he 
IS so designated until after the death of the in¬ 
sured,38 and his consent to act as trustee had not 
been obtained.33 

It is no objection to a trust with respect to such 
proceeds that it is not created wholly by one written 
instrument, but is created by two or more, which 
are retained by the insured during his lifc,^^ or is 

any interest in the policy except for 
premiums paid and stated that re¬ 
mainder of proceeds from policy wius 
to go to insured’s wife, who was 
Homed as beneficiary, and her two 
boys, such declarations, being uncon- 
tradictod. created a trust, particular¬ 
ly where declarations were attended 
by corroborating circumatanees. in¬ 
cluding assignee’s deposit of proceeds 
of policy m separate account in same 
bank in which he maintained his per¬ 
sonal account—In re Free's Estate, 

194 A 492, .‘527 Pa 2G2. 

35. U S —Jackman v. Equitable lilfe 
Assur Soc. of U. S., C.C.APa, 145 
F 2d 94 5. 

Ill—(lurriett v Mutual Life Ins. Co. 
of New York, 191 N E 250, 3,50 
111 . 012 . 

Ky—Quinlan \ Quinlan, 169 S W 2d 
617, 293 Ky 565 

NY—In re Kyto’s Will, 22 N Y.S 2d 
236. 174 Misc 1094—Broga v. Koine 
Trust Co of Rome, N. Y., 272 N Y 
S 101, 151 Misc. 641. 

65 C.J. p 300 note 69 
Contract with beneficiary necessary 
Proceeds of life insurance may be 
the proper suliject of a tru.st even 
when payable to a spemfied bcnefl- 
cuirv without such conditions being 
expie.s.sed In policy, but It must be 
by contract with beneficiary to hold 
or use proceeds for benefit of anoth¬ 
er,—Parks’ Ex’rs v. Parks, 156 H W 
2d 480, 288 Ky. 435. 

Hzpress agreement or force of at¬ 
tendant circumstances 
A beneficiary, named in insurance 
policy, may become trustee of pro¬ 
ceeds thereof by express agreement 
or by force of attendant circumstanc¬ 
es, whether or not designated as such 
in policy.—Gritz v. Gritz. 7 A 2d 1, 

336 Pa. IGl, 122 A.L.R 1297—In re 
Gorgas’ Estate. Orph , 34 Luz.L.Reg 
441, reversed on other grounds, 24 
A 2d 171, 147 Pa.Super, 319. 


created partly by a written instrument and partly 
by oral declarations.^^ The fact that the trust fund 
in such case is contingent does not prevent the crea¬ 
tion of a trust.^3 There is, however, authority for 
the view that the creation by the insured of a trust 
in proceeds, without change of beneficiary, in order 
to be binding on the designated beneficiary, must be 
before, or contemporaneous with, the issuance of 
the policy.“*3 Printed matter in a policy indicating 
that the proceeds are to be held in trust must, it 
has been held, yield to an intention of the insured 
to the contrary shown by written matter contained 
in the application for insurance which is by an ex¬ 
press provision of the policy made a part of the 
contract.'*Tn any event, the requisites of a 
trust must cxi.st,'*^ and a mere voluntary executory 
agreement to execute a trust in future may not be 
given effect as a created trust.^® 

41. Mass —^Kendrick v. Ray, supra. 
N.Y.—Bloodgood v. Mti.Msnchusetts 

Re‘n. Life Asaoc., 44 N Y S 563, 19 
Mi.se. 4 60. 

42. Ill.—Gurnett v. Mutual IJfe Ins. 
Co. of New York, 191 N.E. 250, 356 
Ill 612. 

65 C.J. p 301 note 74. 

43. Colo.— Fee v. Wells, 176 P. 829, 
65 Colo. 348. 

44. Mns.<3—Harding v Llttlehale, 22 
N E 703. 150 Mass. 100 

45. U !f5—Cullen v. Chappell, C C.A. 
Conn , 116 F 2d 1017. 

Mich—Picrowich v. Metropolitan 
lafo Ins Co., 275 N.W. 789, 282 
Mich 118. 

N.J —(Relaca-Wheeler Coal Co. v, 
Mnrvm, 24 A.2d 403, 131 N .T Eq 76. 
reversed on other grounds, 28 A 2d 
505. 132 NJEq 462—McLaughlin 
V Equitable Life Assur Soc. of U. 
S. 164 A. 579. 112 NJEq 344. 
N.Y—Bellinger v. Bellinger, 40 N.Y. 

S 2d 263, 180 Misc. 94 8. 

Ohio—Lo(‘wen.stine v Ijoewenstine, 
42 N E 2d 1007, 69 Ohio App, 636. 
65 C.J. p 301 note 77. 

Payment of proceed* to person not 
entitled 

In.surer’s payment of proceeds of 
life policy to one not entitled was no 
basis for establishment of tru.st In 
his favor of money never intended to 
be paid to him or for his benefit—■ 
Capuano v. Bogho.sian, 175 A. 830, 64 
R 1 489. 

Debtor and creditor relationship did 

not I’Toate a trust. 

Mo —Dutton V. Prudential Ins. Co. of 
America. 193 S.W.2d 938, 238 Mo. 
App 10.58. 

N.J,—Cohen v. Cohen, 20 A.2d 694, 
126 N.J Law 606. 

46. Cal.—Estate of Webb. 49 Cal. 
541. 


Insurance trust 

(1) "Insurance trust’’ is agreement 
between insured and tru.slee, where¬ 
by proceeds of policy are paid direct¬ 
ly to trustee for inve.stment and dis¬ 
tribution to designated beneficiaries 
in manner and at such time as in¬ 
sured has directed in trust agree¬ 
ment.—In re Reynolds’ Estate, 268 
NW. 480, 131 Neb. 657. 

(2) In suit by In.sured’s creditors 
after death of Insured, insurance 
trust created by in.sured was valid, 
even though Insured dcpo.sitiiig pol¬ 
icies with trustee and agreeing to 
make trustee beneficiary rc.served 
right to change beneficiary, borrow 
moiiev on policies, use them as securi- 
Iv, receive dividends thereon, and sur- 
reiidi'r any policy for c-ash value, and 
insured had right to tiTininatc, mod- 
jlv, or amend agreement—Gurnett v. 
Mutual Life In.s Co of New York, 191 
N E. 2.50. 3.56 Ill. 612. 

36. N .7—.'^teller v. Sell, 37 A. 1010, 
55 N J Eq 530. 

37. Tex—Gliv.ares v. Olivare.s, Civ 
App., 170 BW2d 675, error dis- 
nii.ssed. 

Beuefleiary unaware of agreement 

Insured’s agreement to .support 
I wife and to carry life in.surance for 
her did not impre.ss with trust pol- 
I ley previously i.s.sued payable to an¬ 
other beneficiary, of which wife was 
! Ignorant, where beneficiary was un¬ 
aware of insured’s agreement — 
.Etna Life Ins. Co. v. Hartley, D.C 
Md , 4 F.Supp. 639. 

38 . Pa—Donithen v. Independent 
Order of Foresters, 58 A 142, 209 
Pa. 170. 

39. Pa—Carter v. Carter, 184 A. 78, 
321 Pa. 391. 

40. Maas.—Kendrick v. Ray, 53 NE 
823, 173 Mass. 305, 73 Ani.S R 289. 
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§ 57 TRUSTS 


§ 57. Property Devised, Bequeathed, or In¬ 
herited 

An express trust may be created by a promise by 
a devisee or legatee that he will devote his devise or leg* 
acy to a certain lawful purpose. 

A trust may be impressed on property devised 
or bequeathed by an express provision in the will 
that the devisee or lej^atee shall hold and apply it 
for another person, as for his support.While it 
has been held or recognized that a trust may be 
created by a promise, either express or implied, by 
the devisee or legatee, that he will devote his devise 
or legacy to a certain lawful purpose,'** which 
promise induces the testator either to make a will 
or to change or not to change one theretofore 
made/^ and such a trust has specifically been desig¬ 
nated an express trust,^^ it seems that, usually, 
where a trust ari.ses in such cases, it is treated as 
a constructive trust or trust ex malcficio, as dis¬ 
cussed infra § 148. 

In any event, the essentials of an express trust 
must be present in ordc r to create such a trust, based 
on an alleged contract between a testator and a 


person taking under the will®l or on directions of 
the testator not contained in the will.®^ No trust 
is created by a simple declaration of a person named 
as beneficiary, to the testator, of the intention to 
make a future gift to a third person of property 
to be received under the will,^3 or by a promise to 
the testator, made by a legatee and designated exec¬ 
utor, other than the residuary legatee, to make a 
future gift to a certain person of property which, 
under the will, goes to the residuary legatee.^^ So 
it has been held that a will giving all the property 
of the testator to his wife cannot be varied or con¬ 
tradicted by proof of an alleged oral agreement 
that the wife shall hold in trust for others. 

A person does not make himself a trustee by 
executing a will making provision for certain per¬ 
sons and reciting an agreement by one of such per¬ 
sons as to how such one will dispose of the prop¬ 
erty to be received under the will.^^ A joint will 
of two persons giving the income of their property 
to the survivor for life and providing for the dis¬ 
posal of the property on the death of the survivor 
does not con.stitute each the trustee of his own 
property,*’'^ but the survivor becomes the trustee 


47. Mass—BufTlnton v. Maxam. 5 N 
E 619. 140 Mass .'557. 

C5 C .1 p 301 note 79 
To.‘^(.am«‘ntarY trusts in g-ener.al see 
the C.J.S. title Wills §§ 1(>04-I0(:i. 
also 09 C.J. p 693 note 60-p 833 
note 87. 

Beneficiary of devisee as trtistee 

Where wife left her c.state to hus¬ 
band when hu.‘U.)and or.ally agreed to 
leave the estate remaining on his 
death to wife's niece, a henoUcinry 
to whom the husband left estate bv 
will in violation of aKreemcnt with 
wife took as trustee for the wifti’s 
niece, since equity would not permit 
the statute of wills to be employed 
as an instrument of fraud.—Sick v. 
Weigand, 197 A- 413, 123 N.J.Eq. 239. 

48. U.S.—Markham v. Tibbett.si, DC 
N Y., 79 F.Supp. 47, modiHcd on 
other grounds, 79 F.Supp. 60. 

Ky —Moore v. Garvey’s Adm'r, 160 
S.W 3d 363, 290 Ky. 61. 

Okl—Collar v. Mills, 126 P.2d 197, 
190 Okl. 481. 

Tenn—Brunson v. Gladish, 125 S.W. 
3d 141, 174 Tenn. 309—Wartrace 
Bank & Trust Co. v. Yell, 16 Tenn. 
App. 30G. 

66 C.J, p 301 note 80. 

Trusts not appearing in will In gen¬ 
eral see C.J.S. title Wills 55 1020- 
1022, also 69 C.J. p 749 note 30-p 
761 note 44. 

4t8. U.S.—Markham v. Tibbetts. D.C. 
N.Y., 79 F Sufip 47, modified on 
other grounds, 79 F Supp 60 
N.J.—Sick V. Weigand, 197 A. 413. 
123 N.J.Eq. 239. 


Tl I —Greene v Rhode Island Hospi¬ 
tal Trust Co, 197 A. 464, 60 HI. 
184 

65 C J. p 301 note 81, 

50. Or—Platt v Jones, 38 P.2d 703, 
149 Or. 246, modified on other 
grounds 39 P 2d 9.55, 149 Or. 246. 

65 C.J p 301 note 83 

51. Oal—O’Neil V Ros.s, 277 P. 123, 
98 Cal App. 306 

Wash—-In re Wcir’.s Estate. 236 P. 

285. 134 MTa-sh 560. 

Absence of duty to perform 

Where lawyer by will gave all hl.s 
properly to his wife to do with a.s 
she chose, and evidence showed that 
it was lawyer's intention that the 
trust, which he provided for by oral 
agreement with his wife, to the effect 
that onc-hnlf of the property should 
go to his family on her death, was 
made wholly dependent on the will of 
his wife, such trust would not be 
imposed on the property at Insistence 
of lawyer’s relatives, although wife 
failed to make testamentary provi¬ 
sion for them.—^Williams v Bartlett, 
Tex Civ.App., 254 S.W.2d 669, error 
refused no reversible error. 

Street of statute 

A te.statrlx, procuring letters from 
her children, assuring her that if any 
portion of her estate, not effectually 
disposed of by her will, passed to 
them under provisions thereof, It 
would be given by them to named 
charitable institutions on same terms 
as gifts of testatrix's residuary per¬ 
sonal estate to such institutions by 
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will, did not Impose tru.st on property 
receivable by children under will by 
reason of their invocation of statute 
prohibiting testamentary gifts to 
chanty in excess of fifty per cent of 
te.stator’.s gross estate le.ss delits — 
In re Watson’s Estate, 30 N.Y.S 2d 
677, 177 Misc 308. 

Property luvolved 

A trust could not be declared In 
realty willed by hu.sband who had ex¬ 
ecuted an instrument of a property 
settlement with his wife whereby 
they agreed to convey properly to 
each other and that each .should con¬ 
vey property to their children reserv¬ 
ing a life estate, where such agree¬ 
ment referred only to property which 
husband owned or posses.sed at the 
time of execution of agreement and 
record failed to show when property 
willed wa.*? acquired by husband.— 
MulhoIIand v. Parker, 78 P.2d 1045, 
26 Cal.App.2d 107. 

52. Or.-—Garde v. Goldsmith, 283 P. 
39, 131 Or. 481. 

66 C.J. p 302 note 86. 

53. Mass—Bennett v. Littlefield, 68 
N.E. 1011. 177 Mass. 294. 

54. Tenn.—Rims v. Walker, 8 
Humphr. 603 

55. Va—Sprinkle v Hayworth, 26 
Gratt, 384, 67 Va. 384. 

56. Cal.—O’Neil v. Ross, 277 P. 123, 
98 Cal.App. 306. 

65 C.J. p 302 note 90. 

67. N.Y—Rastetter v. Hoenninger, 

108 N.D. 210. 214 N.Y. 66. 
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of the personal estate of the deceased testator.** 
Where a person destroys his will so that another 
may take absolutely property which such other 
would not be entitled to take under the will, a mere 
expression by such person of a wish that such other 
should, on the latter’s death, dispose of the projicrty 
does not create a trust.*® An agreement of a person 
to pay his debt out of properly which will come to 
him from another on the latter’s death does not 
create a trust with respect to such property when 
received.*® 

Agreements after death of testator or intestate. 
In order that a trust may b« created with respect 
to property which has passed as a decedent estate, 
the essentials of a trust must exist,and it has 
been held that a mere voluntary agreement for the 
creation of a trust, as long as it remains executory, 
will not be given effect as a trust.*® A person who 
has no interest in such property may not create a 
trust with respect to the property.*® Persons tak¬ 
ing property as the result of the death of the de¬ 
ceased owner may create a trust by an express or 
implied agreement that one of them shall hold for 
their benefit.®'* So, also, by agreement among per¬ 
sons interested in the estate, a third person may be 
constituted a trustee for one of the persons inter¬ 
ested.®* Likewise, a trust may be created by a 
contract for the settlement of a threatened contest 
of a will.** An agreement by a party to a contract 
to hold his interest in personal property of a de¬ 
cedent’s estate as collateral security for the benefit 
of the other party to the contract creates a tnist.*'^ 
An absolute conveyance for a valuable consulera- 
tion of an interest in property of a decedeiil’s es- 


TRUSTS §§ 67-58 

tate to others who also have an interest docs not, 
however, create an express trust in the absence of 
any provision therefor in the instrument of convey¬ 
ance or otherwise.®* 

Among other agreements or transactions by which 
a trust has been created in property passing as a 
decedent’s estate arc an assignment by a beneficiary 
luulcr a will, of his interest thereunder to the execu¬ 
tor with directions to the latter to pay or have ex¬ 
pended, or invested yearly to, or for, such ben¬ 
eficiary’s children what would be due such ben¬ 
eficiary,*® an agreement by an executor to pay a 
legacy m monthly installments,'^® and a contract 
between a person, designated and subsequently 
qualifying as executor, and another pursuant to 
which the latter collects money belonging to the es¬ 
tate and holds it for the benefit of the e.statc.*^^ On 
the other hand, a trust is not created by a mere 
promise by an administrator to pay the administra¬ 
tor of another estate a debt owing to the latter’s 
intestate from the former’s intestate out of the 
proceeds of the sale of certain real property,*^® or by 
a promise to claimant to pay a claim against the 
estate, but of the property devised.'^® 

§ 58. Transactions between Persons in Con¬ 
fidential, Fiduciary, or Family Rela¬ 
tion 

A trust may arise out of the nature and terms of 
transactions or agreements where the parties are re* 
lated by blood or marriage, or occupy some confidential 
or fiduciary relationship. 

Trusts sometimes arise out of the nature and 
terms of transactions or agreements where the jiar- 
tics are related by blood or marriage,'^* or occupy 


58. N.Y—Ra.‘4tcttcr v. Iloonnlnger. 
supra. 

69. WI.S—In re Woehler's Estate, 
220 N.W 379, 196 Wis. 301. 

66 C J p 302 note 93. 

60. N.T.—Wemple v. Ilauenatcin, 46 
N.TS. 288, 19 App.Iliv. 553. 

61. Ga—Cornelison v. Sansom, 1C5 
S.E 264, 175 Ga. 467. 

66 C.J. p 302 note 96. 

68 . Mas.s—Bennett v. Littlcflold, 68 
N E 1011, 177 Mass. 294 

63. Ga.—Cornelison v Sansom, 166 
S.E 264, 176 Ga. 467—San.sona v 
Cornelison, 155 S.E. 764, 171 Ga. 
427. 

64. Ill,—Fox V. Pox, 96 N.E. 498, 250 
Ill, 384. 

66 C.J. p 302 note 9«. 

65. Tex —Adcock v. Shell, Civ.App , 
273 S.W. 900. 

66 C.J. p 303 note 99. 


66. M.^ss—Il.ajnios v. Puyson, 5 Al- 
h-n 4TH 

05 C J. P 303 note 1. 

67. N.Y—In re Lovorioh's Will. 2.38 
NTS 633. 136 Mist- 774. fUllrmed 
261 N.Y .S 870, 234 App Div. G26. 

68. Kan—McC^uIlough v. McCul- 
louRh. 21)0 P 298. 109 Kan 497 

6.5 (\J, p 303 note .3. 

69. N. J,—Bookman v. Homit U kson, 
Ch., 21 A 667. 

70. Ala—Glennon v. Harris, 42 So. 
100.3. 149 Ala 236, 9 Li.R.A.,N.S., 
214. 13 Ann.Cas 1163. 

65 C.J, p 303 note 5. 

71. Cal.—England v. 'Winslow, 237 
P. 542, 196 Cal. 2C0. 

65 C J p 303 note 6. 

72. Mass,—Silsbee v. Ingalls, 10 
Pick. 626. 

73. Ill—Hamilton v. Downer, 88 N. 
E. 733, 162 111. 661. 

j 74. U.S.—^Universal Ins. Co. v. Stein- 

I bach. C.A.Or., 170 F.2d 803. 

827 


Iowa.—In re Wilh'nhnifk’H E'^tate, 
290 NW, 602. 228 It.wa 2.34 
Mo—.Steplionaon v. ,Stor)hen.'ion, 171 
S W.2d 56.5, 351 Mo. 8. 

C5 r.j. p 303 note 10. 

Constructive tru.st nri.sing out of 
family relation .see Infra S 151, 

Husband and wife 

(1) Conveyance of rc.-ilty by hus¬ 
band to wife, with understand I ng that 
Wife would hold title for benefit of 
liusband and would rec nnvey prop¬ 
erty on husband’s requ< at, created a 
trust relationship—Swallers v. Swal- 
lers, 201 P2d 23, 89 Cal,App.2d 458. 

(2) A property eettlement provid¬ 
ing for monthly payments to divorced 
wife during husband’s lifetime, and 
on his death for the purchase of an¬ 
nuities at a designated cost by the 
executor of husband’s will for the 
wife's benefit, created an Irrevocable 
tru.st In favor of the wife.—In re 
Belknap’s Estate, 152 P.2d 667. 66 

I Cal.App.2d 644. 
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§§ 58-59 TRUSTS 


some confidential or fiduciary relationship.'^^ In this 
connection, a fiduciary relationship exists where 
confidence is reposed on one side and resulting 
superiority and influence on the otherand it 
has been held that mere friendship does not consti¬ 
tute a confidential relationship in the absence of a 
showing of the exercise of undue iiifiueHcc.'^^ In 
order to create an express trust in such a case the 
essentials of a trust must exist,including the 
intention to create a trust,and certainty.^0 Such 
transactions arc not to he confused with those 
creating or intending to create some relation other 
than that of trustee and cestui que trust,and the 
facts in some cases, although involving transac¬ 


tions between persons related to each other, or oc¬ 
cupying confidential relations, have been held in¬ 
sufficient to create an express trust, but to create, 
at the most, a mere agciicy®^ or a debt.^3 

§ 59. Agreements, or Transactions, Creating 
or Intended to Create Other Rela¬ 
tions 

Particular agreements or transactions have been held 
not to constitute a trust, but some other relationship such 
as that of debtor and creditor or principal and agent. 

While the fact that an agreement creates a rela¬ 
tionship other than a trust does not necessarily pre¬ 
vent the existence o# a trust relation.ship also,^^ 


(3) Under separation oRreement 
providinir that, on denth of liu'-hand 
or wife, all of properly of eitlict 
would Ko to survivor nnd that on 
death of survivor, property would 

to thoir children, the husband and 
wife each became a trustee one fui 
the other, and both for the heirs 
named as beneficiaries in the agree¬ 
ment.—Sonnicksen v. Sonmeksen, 113 
P.2d 496, 45 Cal App.L'd 4fi 

(4) Where husband, at reqiie.st of 
wife, turned over funcl.<3 to her for 
settinf? up liousekeepiiiR on her firom- 
i.sc to return on demand any money 
left over and on her representalIon 
that money would thereby be jiro- 
teeted if husband encounlerod busi¬ 
ness difileultios, a trust was en-ated 
In so far as funds wtu'c to be u.sed 
for setting up hou.sekeepmg,—Levy 
V. Levy, 35 N.E 2d 65!). 301) Ma,s.s 486. 

(5) Where divorced husband de¬ 
posited sum with court to be iiaid to 
wif(‘ for care of parties’ children and 
thf'reafter on parties' joint ludition 
divori-e petition was vacated and par¬ 
ties’ u.sed sum depo.sited for pur<‘ha.se 
of a farm, title to which wa.s taken 
by i)artic,s jointly, com cviinec was jn 
trust for parties’ childicn—.Stretch 
V. Wat.son, 74 A 2d 597, 5 N.J, 268. 

(G) Other Ir-anKactiona between 
husband and wife sec 65 C.J. p 303 
note 10 [a]. 

75. Md —Robert.s V. First Nat. Bank, 
1 1.5 A. 220, 157 Md 36. 

65 (’ .1. p .304 note 11. 

Coimtiuctive tru.st arising out of con- 
lldential, or fidu* lary relation see 
infra § 151. 

Tiuisteo of express trust 

The jierson occupying a fiduciary 
relationship, who ha.s property de¬ 
posited with him on strength of such 
relationship, is to be dealt with as a 
trustee of an expro.ss trust.—Tucker 
V. Brown, 92 P.2d 221. 199 Wash. 
820 . 

76. Wash.—Tucker v. Brown, supra. 
Fiduciary xelationslilp held to exist 

A fiduciary relationship existed be¬ 
tween eeventy-year-old woman who 


reposed complete and absolute con¬ 
fidence in stranger indueiicing and 
controlling all bi'r actions and who 
turned over to stranger all her prop- 
f'l’ty valued at more than one million 
dollars—Tucker v. Brown, supra 

77. Cal —Ilausfelder v. Si'cvirity- 
J-hrsl Nat Dank of Los Angeles, 
176 P 2d 84, 77 Cal.App 2d 478. 

78. Ark—Avcock v. Bottoms, 144 S. 
W 2d 43, 201 Ark. 104. 

Cal —Dalian v. Balian’s Market, 119 
NF 426, 48 Cal App.2d 150 
I’.a—Drown v. Monaca Federal Sav 
& Loan Ass’n, 42 A.2d 60, 352 I’a 
1 

Tex—Oden v. McAdams, Civ.Ajip., 
108 S.W.2d 920 
(.5 C.r p .305 note 13. 

Express words of trust held not uec- 
essary 

US—Univeicsal Ins Co. v. Rteuibach, 
B A Or , 170 F 2d 303 
Mortgag-es taken in. joint name of 
spousds were not held by surviving 
spouse impre.s.sed with trust.—In re 
Loeach's F.stato, 185 A. 191, 322 Pa 
105. 

Unrecorded deed 

AVhere widow conveyed really to 
.son, w'ho executed warranty deed to 
same realty In favor of widow and 
placed it in an envelope with in.strue- 
tlon.M that it was to be recorded by 
the w'ldow in event of death or seri¬ 
ous injury to son, and envelope was 
placed in safety depo.sit box. kept in 
It he name.s of the widow and son, and 
son thereatfer dealt with the prop¬ 
erty as the absolute owner, son did 
not hold property in trust for the 
widow —Rec Trust Co. v. Tracy 
Loan & Trust Co., 84 P.2<1 414, 86 
Utah 148. 

79. M.as.s —Levy v. Levy, 36 N.E.2d 
659. 309 Ma.ss. 486. 

65 C J p 305 note 14. 

Intent held sofflcientiy disclosed 

Cal.—Weiner v. Mullaney, 140 P.2d 
704, 69 Cal.App 2d 620. 

80. Cal.—Balian v. Balian’s Market, 
119 P.2d 426. 48 Cal.App,2d 160. 
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81. Ark.—Ayeock v. Bottoms, 144 S. 
W2d 4.3, 201 Ark 104 

Ma.ss —Millett V. Temple, 188 N.E 
382. 285 Musa. 87. 

Tex—Oden v. McAdams, Civ.App, 
108 S.W 2rl 920 
1,5 (’ ,T p 305 note 15 

82. Mn.s.ti—Milh'tt v. Temple, 188 
NE 382, 28.5 Maas 87. 

83. N J.—Tucker v. I^inn, Ch., 67 A. 

ion. 

65 C.J, p 305 note 16. 

04. Okl—ILtll V. Deal. 234 r,2a 884, 
205 Old. 46. 

65 C..T. p 305 note 18, 

Agency 

(1) While an agency la not a trust, 
if an agent is ml rusted with title 
to propi'i'ly fur his principal, he la a 
t^u.‘^tee of that property—Minneapo¬ 
lis Fire <& Marine Ins. Co. v Bank 
of Dawson, 257 N.W. 610, 193 Mmn. 
14. 

(2) Wliere an agent in posLSc.s.sion 
of pnncipal’.s property is clothed by 
principal with power thereover to be 
exorcised for alternate benefit of 
priniipal and another, such agency 
becomes a trustee.ship.—Huill v. Deal, 
234 P,2d 3S4, 205 Okl. 46. 

Joint adventure 

(1) Fact that a written agreement 
constitutes parties joint adventurers 
would not prevent .such agreement 
creating a trust relationship betwt'on 
the puitlcs—In re Levcrich’s Will, 
238 N.Y.S. 633, 135 Misc. 774, affirmed 
jin re Meeker, 251 N.Y.S. 870, 234 
App.Div. 625. 

j (2) Where relationship between 
musical composers and publishers 
Avho became members of non-profit 
as.sociation engaged solely in ls.suing 
license for non-dramatic public per¬ 
formances for profit of musical com- 
po.sjtions of its mernbens was basical¬ 
ly a joint venture with composers 
contributing their songs and publish¬ 
ers their copyrights, a publisher aft¬ 
er becoming a member held hia copy¬ 
right in trust for association and its 
members, and such trust relationship 
1 continued after expiration of five 
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in cases of voluntary settlement or gifts the court 
will not impute a trust where a trust is not in fact 
the thing contemplated,and the courts, in many 
cases, have held or recognized that the agreement 
or transaction under consideration created, not a 
trust, but another relation.^® Thus, particular 
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agreements or transactions have been held not to 
create a trust but an ordinary contract relation¬ 
ship,®^ such as that of debtor and creditor,®® or 
the relationship of assignor and assignee,®^ land¬ 
lord and tenant,mortgagor and mortgagee,prin¬ 
cipal and agent, 92 or vendor and purchaser or seller 


year aaslRnnients of copyrifirhts made I 
by publishers to the association — 
Broadcast Music v. Taylor, 55 N.Y.S. | 
2d 94. 

85. NY.—Young v. Young, 80 N.Y. 
422, 36 Am R 634—I’rlester v. Hoh- 
loch, 75 N.Y.S. 406, 70 App.Dlv. 
256. 

86. Mass.—^New Bngland Mut Life 
Ina. Co, V. Harvey, D C Ma.ss, 82 
FSupp, 702—Cooper v Ohio Oil Co , 
26 F.Supp. DC.Wyo, 304. olllrmed, 
C C.A., 108 F.2d 635. 

Ill.—Roe V. Cooke, 112 N.E 2d 611, 
360 Ill.App 183 

Ind—Baker v. Metropolitan Life Ins 
Co., 48 NE.2d 173. 221 liid 411 
Md,—Engle v. U. S. Fidelity &. Guar¬ 
anty Co.. 200 A. 827. 175 Md 174. 
N.Y—Quttman v Whitehall Imp 
Corp, 120 N.Y.S 2d 786, 281 App 
Div 628, reargument denied 122 
NYS2d 892, 282 App Div 760— 
Moyer v. Dunseith. 46 N.Y.S.2d 
860, 180 Mlsc. 1004, affirmed 45 
NYS.2<i 126, 266 App.Div. 1008 
Pa.— Bair v. Snyder Oountv Stale 
Bank. 171 A, 274, 314 Pu 85. 

B,C.—Crotts V. Fletcher Motor Co., 
64 S.E2d 540, 219 S.C. 204. 

Other tran.sactions distinguished, sec 
supra § 2. 

Oil and gas lease 

U.S—Phillips Petroleum Co. v John¬ 
son. CC.A.Tex.. 165 r.2d 185, cer¬ 
tiorari denied 67 S Ct 87, 329 US. 
730, 91 L Ed 632—Cffiapinan v. Tex- 
B-fi Co.. D C Ill, 80 F Supp. 15 
Tex—McAlister v. Eclipse Oil Co., 
98 SW.2d 171, 128 Tex. 449. 

87. Cal —Mulligan v. Wilson, 210 P. 
2d B26. 94 Cal App 2d 286 

Kan — G. S. Johnson Go v. N Sn ucr 
Milling Co., 84 r2d 9.34. 148 Kan 
861—G H. L'Pidcrihoimor Baking 
Co V. Enns Milling Co, 84 I’2d 
940, 148 Kan. 737. 

N.J—In re Laubenstein, 79 A 2d 725, 
12 N J Super. 303. 

N.Y—French v, Ken.si(*o Cemetcrv, 
30 N.Y S 2d 737, 177 Misc. 395, af¬ 
firmed 36 NY.S2d 826. 264 ApP 
DIv. 617, appeal denied 37 N Y S 2d 
443. 264 AppDiv. 955, affirmed 50 
NB.2d 661, 291 NY 77—Kahlnicy- 
er V. Green-Wood Cemetery, 23 N 
y.S.2d 17, 176 Misc. 187, modified 
on other grounds, 27 N.Y.S.2d 4 4C. 
261 App.Dlv. 960, reargument de¬ 
nied 27 N.Y.S.2d 1013, 261 ApP Dlv. 
1076, motion denied 37 N.B.2d 138, 
286 N.Y. 696, affirmed 40 N.E.2d 
660, 287 N.Y. 787. 

Wyo—Corpus Juris cited In Dallas 
Dome Wyoming Oil Fields Oo. v. 


Brooder. 97 P.2d 311, 318, 66 Wyo 
109. 

65 C.J. p 305 note 21. 

Contract for benefit of third person 

Ind—ICrull V. Pierce, 71 N.E.2d 617, 

117 Ind.App 638. 

Farticitlar contracts 

(1) Where beneficiary reauested 
Insurer to retain proceeds oT life 
policies and make interest payment.'? 
to bonellciary for life, and insurer 
Issued an Interest Income bearing eer- 
tifl<ate which provided that if bene¬ 
ficiary did not exercise right to have 
principal paid to her during her life, 
principal should be paid to in.sured’s 
sisters, sisters were not entitled to 
proceeds of policies on tlieory that 
certificate created a trust m their fa¬ 
vor. since insurer's promise to pay 
interest, and the absence of a res 
negatived such a relationship —Mutu¬ 
al Bon. Life In.s. Co. v. Ellis. C C.A. 
NY. 125 F.2d 127, 138 A L.R. 1478, 
certiorari denied Elsenlord v. Bills, 
62 S.Ot 945, 316 U.S. 666, 86 L Ed 
1741 

(2) Landfiwdcr, who allegedly oral¬ 
ly agreed to devise realty to plain¬ 
tiff in return for performance of cer¬ 
tain acts which plaintllf allegedly did 
perform, was at most under contrac¬ 
tual duty to convey the realty to 
plaintiff and did not hold It in trust 
for plaintiff—^Tage v. Joplin Nat 
Bank & Trust Co, 255 SW.2d 821, 
363 Mo. 1008. 

(3) Contract for purchase of bank 
stock in which buyer agreed to also 
buy stock of third person not party 
to contract did not amount to trust 
or equitable charge on stock or on 
money to he paid therefor—^II.ilnc.s 
V I’aciflc Bancorporation, 30 P 2d 7C3, 
146 Or 407. 

(4) Other contracts. 

Cal —Gonsalves v. Hodgson, 237 P 2d 
656, 38 Cal 2d 91. 

Iowa—Evans v. Cole, 281 N.W. 230, 
22.5 Iowa 756. 

6.'> C J p 305 note 21 fal¬ 
se. US—Hughes V. Sun Life A.ssur 
Co of Canada, C C A.II1., 159 F 2<1 
110 —XJ S. V Gordon, C.A N Y , 

118 F.2d C71—U. S V. Sinilair 
Prairie Oil Co., D C.Okl., 21 F. 
Supp. 179. 

Cal—Downey v. Humphreys, 227 r.2d 
484, 102 Cal.App 484. 

Ga—Turner v. Olympian Hills, 191 
S.E lOG, 184 Ga 340 
Ill—^Kilgore V. State Bank of Colu- 
.sa, 25 NE.2d 39, 272 111. 678. 

Ky—Norman v. Judy, 251 S.W 2d 
467-—Brlcklcy v Standard Moit- 
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gage Co., 160 S.W.2d 633, 290 Ky. 

125 

Mo —Dutton V. Prudential Ins. of 
America. 193 S.W.2d 938. 238 Mo. 
App 1058. 

N.J,—Cohen V. Cohen. 20 A-2d 694, 

126 N J Law 606—^National Gypsum 
Co V J E Stevenson Co., 26 A.2d 
798, 132 N.J Ea. 68. 

N.Y.—In re Lawyers Westchester 
Mortgage & Title Co„ 287 N.Y.S. 
86. 247 AppDiv. 895, affirmed 4 N. 
E 2d 733. 272 N.Y. 653—Geama v. 
(\)mmprcml Cable Co, 32 NY.S.2d 
R56. 177 Misc 1047 

Pa —E P Wilbur Trust Co. v. Knad- 
ler, 1S5 A. 319, 322 Po. 17—^Balr v. 
Snyder County State Bank, 171 A. 
274, .*114 Pa. 85. 

Wyo.—Dallas Dome Wyoming Oil 
Fields Co. V Brooder, 97 P.2d 311, 
65 Wyo. 109. 

66 C.J p 306 note 22. 

A gift for life, with right to con* 
sunie, creates a relation of debtor 
and creditor and not that of trustee 
and coslui aue trust —In re Hays’ 
Estate, 66 A 2d 763, 368 Pa 38. 

89. Iowa —^Mcitaln v. Sorenson, 20 
N.W. 449, 236 Iowa 996. 

N.Y—Johnson v, Williams, 63 How. 
Pr 233 

90. lastrument ia form of ordinary 
lease 

An instrument In form of ordinary 
I lease of realty to Jneorporntt'd local 
church for ‘Vhun h. charity, literary 
or community purpo.‘?os” only and 
primarily to provide* Kround f<ir erec¬ 
tion of parsonage, with provision for 
reversion of right of poHsession and 
title to lessors, their heirs or as¬ 
sign.'?, on expiration of lease or les¬ 
see's abandonment of property, was 
a lease, creating relationship of land¬ 
lord and tenant as between parlies 
thereto, and did not create trust re¬ 
lationship as between le.ssors and 
le.'?.«!i e or community.—^Hoffman v. 
Tielon View Community M. E. 
Church, 207 P 2d 699, 33 Wash 716. 

91. Cal.—^Anglo-Californlan Bank v. 
Cerf, 81 P. 1077, 147 Cal. 384. 

65 C.J. p 30C note 24. 

92. Mo—State ex rel. Lc© v. Sar- 
toriu.s, 130 S.W.2d 547, 344 Mo 912 

N Y —Eliag Elsenbahnwerte Holding 
Aklionge.sellschaft v. Banca Na- 
tlunala A Romaniel, 117 N E 2d 346, 
306 N.Y. 242—Cohen v. Hughes, 38 
N.YS.2d 874, affirmed 41 N.Y S.2d 
210, 2C6 App.Div CBS, affirmed 62 N. 
E.2d 691. 291 N.Y. 698. 

65 C J. p 306 note 26, 
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and buyer.^8 

So, also, it has been held that a trust is not created 
where there is merely an agreement of a debtor 
to apply to the payment of the debt money to be 
received by him on the sale of his property,^^ or 
a combination or quasi partnership of creditors for 
the purpose of realizing something from the insol¬ 
vent estate of their debtor and the members of 
a committee representing creditors merely for the 
purpose of supervising the business of the debtor 
who continues business and retains possession of 
the property involved are not trustees.^® Likewise, 
an absolute and perfect gift for the sole benefit of 
the donee docs not create a trust,nor does a by¬ 
law of a town with respect to the application of cer¬ 
tain money, which may be changed or repealed at 
the option of the town, and which does not consti¬ 
tute a contract with individuals.®^ A deed to one 
for life with provision that thereafter the property 
should revert back to the grantor’s estate for dis¬ 
tribution among the giantor’s next of kin docs not 
create a trust 
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The fact that an agreement or instrument was 
intended to create some relationship other than that 
of trust, but is insufficient to do so, does not alone au¬ 
thorize the court to construe it to be a declaration 
of trust.i Thus, the court will not, unless all the 
elements of a trust are present, convert into a decla¬ 
ration of trust an imperfectly executed will 2 or an 
imperfect gift.® There is, however, authority for 
the view that an imperfect gift may be enforced 
as a trust when it possesses all the elements of a 
trust,4 and it has been held that where a gift is 
incomplete by reason of some technicality in the 
law and where the essential elements of a trust 
are established, the manifest intention of the donor 
may be sustained through the agency of a trust.® A 
mere voluntary executory agreement for the crea¬ 
tion of a trust is not enforceable as a trust.® Where 
the existence of a trust in certain property depends 
on the performance by the prospective beneficiary of 
certain acts, no trust arises in the absence of such 
performance.'^ 


■ 93 . Til—Widoll V. Carmichael, 120 j 
NE 529, 285 Ill. 15—Litwin v. ITal- I 
Boy, Stuart Co., 58 N.E 2d 737, ' 
324 lll.App. 625, 

<56 CJ. p 30f. note 23—C6 C.J P 483 
note 79 (hi. 

Option to liuy land 

Whore plaintiff’s vendor had con¬ 
tracted with defendant to sell land 
to defendant for a spcciliod price 
with interest from date of contract, 
the onlv ri^ht defendant had was an 
option to buy land and receive a deed 
when he paid atTci'd purchase price 
with intere.Mt, and he was not entitled 
to as.sert a trust rel.itionship with 
plaintiff’s vendor and ri'cover from 
vendor, on ba.sis of tiint relationship, 
the ])nce vendor received from plain¬ 
tiff in excess of amount owing to 
vendor by defendant.—Thomas v 
Smith. 221 SW.2d 408, 215 Ark 527. 

94. N Y.—Thai’her v Hope Cemetery 
Assoc, 27 NE 1040, 13G NY. 507. 

05 ('■ .T j) 307 note 27 

95. ND—Comer v. Thompson, 174 
N W. 212. 43 N D. 172. 

0.5 C.l p 307 note 28. 

96. Ill.—Hall v. Crane Bros. Mfg. 
Co . 87 111. 283. 

€5 C.J. p 307 note 29. 

97. Del.—Shockley v. Halbig, 76 A. 
2d 512, 31 Del Ch. 400. 

N.Y.—Cadrnan Memorial Congrega¬ 
tional Soc of Brooklyn v Kenyon, 
116 N.E.2d 481, 306 N.Y. 151. 

66 C.J. P 307 note 30. 


98. Mass—Fay v. Milford, 124 Mass 
79. 

99. S.C—Boyce v. Moseley, 86 S.E 
771, 102 S C. 361 

65 C.J p 307 note 32. 

1. Ky —Plkeville Nat. Bank & Tru.st 
Co V. Shirley, 135 S.W 2d 426. 281 
Ky. 160. 126 AL.R. 919. 

65 C.J. p 307 note 33. 

2. N D—-M<'CilIlvray v. First Nat. 
Bank. 217 N W. 150. 56 N.D, 152. 

65 C J. p 307 note 3t 

3. IJ.S.—Well V. C. I R, CC.A.6, 82 
F 2d 561, certiorari denied 57 S.Ct. 
14, 299 U.S 552, 81 THOd 406—Bing- 

' en V Finst Tiust (,\i of St. Paul, 
DC Minn, 23 F.Supp. 958, reversed 
on other grounds, G.C.A., 103 P.2d 
260. 

Cal —Fritz v. Thompson, Cal.App., 
271 P.2d 205 

Ky—Fra/.ier v. Hudson, 130 S.W.2d 
'SOO, 279 Ky. 334. 123 A.L.R. 1331. 
Ma.s.s —Mulloy v. Charlestown Five 
Cent.s .Sav Bank, 188 N.E. G08. 285 
Mass 101 

Vt—Warner v Burlington Federal 

S.»v & Boan Ass'n, 49 A,2d 93. 114 
Vt 463. 168 AL..R. 1265—Mathews 
V Drew. 172 A. 638, 106 Vt. 246. 
65 C J. p 307 note 35. 

“An imperfect gift does not con¬ 
stitute a trust."—Rock v. Rock, 33 N. 
B.2d 973, 976, 309 Mass, 44. 

Wont of delivery 

The courts are reluctant to extend 
the doctrine of declaration of trust 


In cases where an attempt has been 
made to msike n gift, which for want 
of delivery is imperfect.—In re Sol- 
ot’s Estate, 50 N.Y.S 2d 401, affirmed 
56 N Y S 2d 12B, 269 App Div. 709. 
SavingB account 

Transaction whereby donor sent 
lettoi to hank directing bank to trans¬ 
fer donor’.s savings account to his 
sister, winch inclosed passbook in¬ 
dorsed over to sister, which W'as un- 
onforceal>le ns gift inter vivos be- 
i'fiuse h'tter was not received by the 
bank prior to donor’s death by .sui¬ 
cide, was not enforceai)le as declara¬ 
tion of trust, since gift of enuitablc 
or beneficial title must be as com¬ 
plete and eflectual in case of trust as 
is gift of thing itself in gift inter 
vivo.s.—Plkeville Nat. Bank & Trust 
Co. V. Shirley. 135 S W 2d 426, 281 
Ky. 150, 126 A.L R. 919 

4. Ky.—Ginn’s Adm’x v. Ginn’s 
Adm’r. 32 S.W 2d 971, 236 Ky. 217. 
66 CJ p 308 note 36. 

6. Cal.—American Bible Soc. v. 
Mortgage Guarantee Co, 17 P.2d 
105, 217 Cal. 9. 

6. Moss—Stone v. Hackett, 12 Gray 
227. 

1 Mo.—Estate of Soulard, 101 S.W. 617, 
141 Mo. 642—Citizens’ Nat. Bank v. 
McKenna. 153 S.W. 621, 168 Mo, 
App. 264. 

65 C.J. p 308 note 37. 

7. Ariz.—Wilson v. Coerver, 279 P. 
253. 36 Ariz. 4 88 

66 C.J. p 308 note 38. 
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TRUSTS § 60 

5. Acceptance or Declaration of Trust and Transfer of Title and Possession 


§ 60. Acceptance and Disclaimer by Trustee 

a. Acceptance 

b. Disclaimer 

a. Acceptance 

While an express trust cannot be Imposed on one 
who does not accept It, as a general rule the trustee’e 
assent Is not necessary in order to render the trust valid. 

An express trust cannot be imposed on one who 
does not, expressly or by implication, accept it,8 
especially where the terms of the trust are such 
that the duties imposed are or may become burden¬ 
some.® An acceptance of the office by a trustee is 


necessary in order to constitute him trustee^® and 
to vest title in him.^^ However, his assent is not 
necessary in order to render the trust valid,and 
his refusal to accept does not defeat the trust,®® 
since equity will not allow a trust to fail for want 
of a trustee, as discussed infra § 217, although a 
provision of a trust instrument which makes the 
operative effect dependent on the decision of the 
trustee may be given effect.^* 

Acceptance of a trust, created by will, deed, or 
other instrument, is ordinarily presumed^® until the 
contrary is shown,®® especially after a long lapse of 


8. Mans.—Daley v. Daley, 14 N.E 
2d 113, 300 Mass. 17. 

NT.—In re KellopR, lOR N.E. 844, 
214 NT. 4G0, Ann Ca.*? 1916D 1298 
Or—Corpus Juris olted In re Due* 
low’s Estate, 161 P.2d 909, 916, 177 
Or. 218. 

66 C.J p 312 note 21. 

Unprofitable act 

Trustees are not obliged to act and 
thu.s execute a trust which would bo 
unprofitable to them.—Dc.ird v 
Heard. 35 NE. 488. 140 NT 260— 
In re Maas’ Estate, 38 N.T.S 2d 261. 

9. Ohio—Reichert v. Mike.sell, 67 N 
E 2d 160. 73 Ohio App. 604. 

10. Cal —Smith v. Bliss, 112 r.2d 30, 
44 Cal.App2d 171. 

111.—Darmstadt v. Horwitz, 19 N.E 
2d 105. 298 Ill App 623. 

Kan—Sihumway v. Shumway, 44 V 
2d 247, 141 Kan. 836. 

Ky.—Hinton’s Ex’r v, Hmton’.s Com¬ 
mittee, 76 S.W.2d 8, 256 Ky 31.5 
Ohio—In re Emswiler’s E.state, 7 
Ohio Supp. 199, affirmed. Apr , 38 
N.E 2d 917. 

Or.—Corpus Juris cited in In re Iluc- 
low’s Estate. 161 r,2d 909, 915, 177 
Or. 218. 

66 C.J. p 312 note 22, 

Trust Is incomplete and does not 
become effective until acceptance — 
Ross V. Ross. 253 N.Y.S. 871, '233 
App Div. 626, affirmed Hutchinson v. 
Ross, 187 N.E. 66, 262 N.Y. 381—In 
re Riva’s Trust, 100 N.Y.S 2d 367. 

11. Ill.—Darmstadt v. Horwltx, 19 
N.E.2d 106, 298 Ill.App. 623. 

Ky.—Hinton's Ex'r v. Hinton's Com¬ 
mittee, 76 S.W.^d 8, 266 Ky. 346. 
€5 C.J. p 312 note 23. 

Power to deal with property as trus¬ 
tees 

Where Inter vivos trust Instrument 
was executed by grantor on July H. 
1929, hut was not accepted in writ¬ 
ing and acknowledged by named trus¬ 
tees until July 25, 1929, the trust 
Instrument did not become effective 
until acceptance of the trust by trus¬ 
tees and the transfer to them as 


trustees of the securities set forth 
therein, and they had no power to 
deal with the aeonritles os tm.stees 
prior to that time —In re Rivas’ 
'rrust. ion N Y S 2d 357 

12. N.J—Hooton V. Nceld, 97 A.2d 
153. 12 N.J. 396 

Or—In re Ruelow'a Estate, 161 r.2d 
909. 177 Or 218 

WIs—.Sutherland v rierner, 24 NW 
2fl 88.5. 219 \Vi.s 462. 

65 C.J. -p 312 note 24. 

Zn California 

(1> The rule ns slated hna been 
followed—Corpus Juris cited in 
Shaw V. Jolinson, '59 P 2d 876, 879, 
15 Cal.App.2d 599—65 CJ p 312 note 
24 

(2) However, it has also been held 
that the aceeptaneo of the tru.st by 
the trustee is an es.senHal element 
of every valid trust.—Azevodo v 
Azevedo, 122 P 2d 311. reheard 129 P. 
2d 127, 64 Cal APP 2d 486—Bl.shop's 
f4< hool Upon S(npps Foundation v 
Wells. 66 P.2d 105, 19 Cal.Ai>p.2d 141 
—Dingwell V- Seymor, 267 P. 327, 
91 Cal.App. 483. 

(3) The delivery to plaintiff by de¬ 
cedent shortly before death, of bank¬ 
book conlulning a small joint bank 
account of plaintiff and decedent, to¬ 
gether with dated and signed mem¬ 
orandum “make It Joint tenancy 20,- 
000“ and promise that decedent and 
executor of her deceased husband's 
estate would be trustees until her 
legacy from hu.sband's estate was or¬ 
dered distributed when money would 
be depo.sited in Joint account, was 
insufficient under statute to establish 
a valid “tru.st,'' where no one hav¬ 
ing possession of the subject matter 
thonsif was shown to have consent¬ 
ed to aet as trustee—Smith v. Bliss, 
112 I’2d 30. 44 Cal.App2d 171. 

13. Iowa—Wells V. German Ins. Co.. 
105 N.W. 123. 128 Iowa 649. 

65 C.J p 212 note 25. 

14. Ky.—Gathright’s Trustee v 

Gaut, 124 S.W.2d 782, 27C Ky. 662, 
120 A L.R. 1403. < 
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Ohio—Reichert v. Mlkesell, 67 N.E. 

2d 160, 73 Ohio App. 604. 

C5 C J. p 312 note 27. 

15. Or—^In w Buelow’s Estate, T61 
P.2d 909, 177 Or 218. 

Tex.— Corpus Juris uuoted in Dange 
V. Houston Bank & Trust Co., 194 
S.W.2d 797, 801, error refused no 
reversible error. 

66 C.J. p 313 note 28. 

Settlor’s death before acceptance 
A test ament ary trust once created 
Is not affeeted by settlor’s death be¬ 
fore nutiee of tru.st to trustee, or ae- 
ec'ptiince by him-—Smith v. Rizzuto, 
276 N \V. 406, 133 Neb. 665. 

Beneficiary of insurance policy as 
trustee 

(1) Whore de'ceased’s son was sub¬ 
stituted as bemflciary of life In- 
.surance policies for purpo.so of hav¬ 
ing son collect in.Hurance and dis¬ 
tribute It to certain person.s named 
In letter written by di'ceaaed ad¬ 
dressed to son and found among de¬ 
ceased’s effects after hi.s death and 
son collected proceeds of the policy 
after he had knowledge of the trust 
created. It was not neecs.sarv to have 
notillod the trustee and obtained his 
consent before designating him as 
such, and the son was held to be 
trustee —Carter v. Carter, 184 A 
78. 321 Pa 391. 

(2) Where Insured designated his 
brother as bencflciary, and although 
he did not inform his brother, stated 
to others that ho took out the in¬ 
surance for the benefit of his wife 
and had put It in the brother’s name 
because his wife was a minor but 
that his brother would carry out his 
intentions, and the brother collected 
tlie insurance, it wa.s not neces.sary 
that deceased should have notified h.is 
l)rother and obtained his consent be¬ 
fore naming him—Donlthen v. Inde¬ 
pendent Order of Foresters, 68 A. 
142, 209 Pa. 170. 

16. Tex.—Lange v. Houston Bank 
& Trust Co„ Clv,App., 194 S.W.'2d 
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time, even though the trustee may have done noth¬ 
ing in execution of the trust.^"^ While an express 
acceptance of the trust is effective,^® no formal 
acceptance is necessary.'^^ So acceptance need not 
be in writing20 or manifested by express words.^i 
It may be shown by words or actions or by both^^ 
and any conduct of the trustee indicating with rea¬ 
sonable certainty that he understood and accepted 
the terms of the trust is sufficient.23 The acceptance 


may often be implied or established by inference,2^ 
as, for example, as the result of accepting and re¬ 
taining the trust deed,2S voluntary interference with 
the trust property, 26 assertion of ownership,27 exe¬ 
cution of the duties of the trust,2* or, in general, 
acts relating to the control, management, or disposi¬ 
tion of the subject matter of the trust.29 Where the 
trust instrument authorizes the trustee to appoint 
a successor, bringing suit to resign the trust and 


797, error refused no reversible 
error. 

65 C.J. p 313 note 28 [a]. 

Acceptance presumed under the facte 

Tex—^Langre v. Hou.ston Bank & 
Trust Co., supra. 

17. MaM.s.—Daley v Daley, 14 N.E. 
2d 113. 300 Ma.ss 17. 

65 C.J. p 313 note 28 Lh]. 

18. Iowa—^Nowlon v Nowlen, 98 N 
W. 383, 122 Iowa 541. 

Tex,— Corpus Juris (luoted in Lange 
V. Hou.ston Bank Tru.st Co., Civ 
App., 194 S.W.2d 797, 801, error re¬ 
fused no reversible error. 
Acceptance with request for applica¬ 
tion of cy pres doctrine 
Where .ludgrnent In prevlou.s ac¬ 
tion provided that, If trustee refused 
to ac'cept bequest In trust, d('C(>dent 
should be adjudged to have died In- 
te-state as to residuary estal e, de¬ 
cedent’s hoirii were not entitled to 
residuary estate where trustee ac¬ 
cepted bequest In writing, but asked 
that cy pre.s doctrine be applied,— 
In re Swan’s Will, 2C1 N.Y.S. 428. 237 
App Div. 454, alTlrmecl In re St 
John’s Church of Mt Morris, 189 
N.E. 734, 2(53 N Y, 638. 

19. Cal —Cooper v Cooper, 39 P.2d 
820, 3 Cal \pp 2d 154 

Ky.—Hinton'.s JOx'r v. Hinfon’.s Com¬ 
mittee, 76 S \V 2(1 S. 25'6 Ky 345. 
Tex.—Corpus Juris quoted in Lange 
V. Houston Bank A' ’I'ru.st Co, Civ 
App, 194 SW2d 797, SOI, (-rror re- 
fu.scd no rcversilde error 
Wa.sh—-In re Ku.staee’ Kstule, 87 P. 

2d 305, 198 Wash 142. 

65 C.J. p 313 note 30 
Physical acceptance 

Ti'u.st deed m.ay pa.ss title, although 
there is no phy.sieal aceoptanco Ibcrc- 
of, or acceptance doe.s nt>l occur at 
time of execution of trust det'd, and 
no particular form or actual word.s 
of acceptance are noce.ssary.—llin- 
ton’.s Kx’r V. Hmton’.s Committee, 76 
S W 2d 8. 2.5C Ky. 315. 

20. Mu h-—McBride V Mi-Intyre, 61 
NW 1113, 91 Mich. 406. 

65 C J. p 313 note 31. 

21. Cal —Cooper v. Cooper, 39 P.2d 
820, 3 Cal Apj) 2d 154. 

Ky—Hinton’s Ex’r v Hinton's Com¬ 
mittee. 76 S.W.2d 8. 256 Ky. 315. 
Wash.—In re Eu.staci'’ E.state, 87 P. 

2d 305, 198 Wash 142. 

65 C.J. p 313 note 32. 


Acceptance shown 

Evidence that per.sons named in 
will as substitute trustees advised 
executor of deceased original trus¬ 
tee’s estate of their dcci.sion per- 
.sonally to admini.ster trust and re¬ 
quested that trust fund bo turned 
over to them and that they be fur- 
ni.shed application.s and information 
neee.s.sary to file bonds required of 
them by executor cstabl ashed accept¬ 
ance of trust, even though bonds 
were not filed.—Lange v. Houston 
Bank & Trust Co.. Tex Civ App, 194 
S.W.2d 797, error refused no reversi¬ 
ble error 

22. Ky —Hinton’s Ex’r v. Hinton's 
Committee, 76 S,W.2d 8, 256 Ky. 
245 

Mo.-^Wilhams v. Hund, 258 S.W. 
703. 302 Mo. 451. 

Acceptance a matter of Intention 

(1) Acceptance of trust deed Is 
matter of intention and must be de¬ 
termined from acts and words, or 
both, of grantee witli rc.spoct to deed 
—Hinton’s Ex'r v. Hinlon’.s Commit¬ 
tee. 76 SW2d 8. 256 Ky. 345 

(2) Acceptance of a trust Is a 
mutter of intention which must be 
determined from the act.s of per¬ 
son named as trustee—In re Eustace’ 
Estate, 87 P 2d 305, 198 Wash. 142. 

23. Cal.—Cooper v Cooper, 39 P.2d 
820, 3 CaI.App.2d 154 
Acceptance of donor’s funds with 

full know l«*dge and undor.standing of 
his desire and intent will ron.stilutP 
the person receiving the funds a 
Iruslee—American Bible Soc. v. 
Moilgage Cuaruntee Co, 17 P.2d 
U)r>, 217 Cal y. 

24. Til— T>aTrn.stadt v. Horwitz, 19 
N E 2d 105. 298 Ill App. 523. 

65 C.J. p 313 note 34. 

As a matter of law, trustee’s ac¬ 
cept luiee IS inferred when he per- 
turnis any act of trinstee or unreu- 
.•^onablv delays rejection after being 
infonned of his nomination, and aft¬ 
er aceeptanec, he cannot withdraw 
without the consent of the bonefl- 
cmne.s or of the court.—Bird v. Stein. 
1) C Miss , 102 E .Supp. .399, reversed 
on other ground.^, C A., 204 P.2d 122, 
reheating denied 205 F.2d 512. 
Issuance of Investment certificate 
Where trustor invested money in 
an investment oerlificute of a build¬ 
ing and loan association which certifl- 
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cate was is.sued in names of trustor 
or his nephew “under a trust agree¬ 
ment,” the Issuance of certificate 
under hand and seal of association 
was sufllcient acceptance of the trust, 
when taken with the fact that decla¬ 
ration of trust was delivered to and 
remained with as.sociation—Randall 
V. Bank of America N, T. & S. A., 119 
P.2d 754, 48 Cal.App.2d 24 9. 

25. N.M.—Daly v. Bernstein, 28 P. 
764, 6 N M. 380. 

65 C J. p 313 note 35. 

Acceptance In silence is a tacit 
agreement to compiy with the terms 
of the trust —Becker v. SchwerdtJe. 
74 P. 1029, 141 Cai. 386. 

26. Ala—Eir.st Nat. Bank v. Cash, 
125 So. 28, 220 Ala, 319. 

65 C..r. p 313 note 36. 

27. Ala.—Kennedy v, Winn, 80 Ala. 
165 

28. Mo—Williams v. Hund. 258 S.W. 
703. 302 Mo 451. 

65 C.J. p 313 note 38. 

Acceptance shown 

(1) Evidence that the trustee ap¬ 
proved amendments of the original 
tru.st agreement n^quiring .such ap¬ 
proval, and that the trustee lea.scd a 
farm of the grantor and water rights 
thereon and executed checks and 
agreements as trusts'c, warranted the 
ina.sB'r’s finding that the trustee 
transiicled considerable busines.s mat- 
ter.s. as 1 ru.stee, after the date of the 
trust ngretuuent.—Jackson v. Pills- 
bury, 41 N.E 2d 537, 380 Ill. 554. 

(2) A person wa.s deemed to have 
ac<rptf'd office of a tru.stee where 
siH'h person, after signing an instru¬ 
ment acknowledging receipt of note 
to be held in trust and expressly 
providing fur the undertaking of cer- 
t.iin trust duties, wrote in his per¬ 
sonal account book that the trust 
had been transferred to him and 
made remittances to beneficiaries m 
accordance with requirements of 
tru.st .and otherwise showed familiar¬ 
ity with and concern o\er trust, not- 
with.standing note representing tru.st 
res was found among transferor’s ef¬ 
fects after deaths of transferor and 
trustee.—Eiliott v. Mosgrove, 91 P.2d 
852, 162 Or 507, rehearing denied 93 
P.2d 1070. 162 Or. 507. 

29. Ill.—Huffman v. Gould, 64 N.E. 
2d 773. 327 111 App 428. 

05 C.J. p 313 note 39. 
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have a successor appointed, after a long lapse of 
time, has been regarded as sufficient to prove that 
there had previously been an acceptance.®® 

Acceptance furnishes a consideration for the en¬ 
forcement of the trust against the trustee.®^ It is 
not essential that the acceptance of the trust deed 
occur at the time of its execution,®® and delay in 
acceptance for a substantial period does not neces¬ 
sarily prevent a subsequent acceptance.®® Where 
a contract provides for the transfer to a third per¬ 
son as trustee property of the parties to the contract 
and imposes certain obligations on such third per¬ 
son, the latter’s agreement to accept the trust if 
certain substantial modifications in the terms are 
made does not constitute an acceptance 

Joining in execution of trust deed. Acceptance 
may be established by, or implied from, the trustee’s 
joining in the execution of the trust deed,®® and 
the view has been taken that the proper way to 
manifest an acceptance is to join in the execution of 
the deed,®® that such joinder may be necessary 
where the instrument contains covenants to be made 
and executed by the trustee,®'^ and that, under cer¬ 
tain circumstances, the trust may not be complete 
until the trust instrument is accepted and executed 
by the trustee.®® In general, however, the trustee 
is not confined to this mode of acceptance®® even. 


TRUSTS § 60 

according to some cases, although the deed creat¬ 
ing the trust provides for the trustee's acceptance 
thereof by signing the deed.*® 

Estoppel. According to some decisions, by the ac¬ 
ceptance of the trust property or any part thereof 
the trustee becomes estopped to deny his acceptance 
of the trust.*! 

Relation back. Acceptance relates back to the 
date of the trust instrument.*® 

b. Disclaimer 

Whilo It Is generally recognized that one who ha« 
accepted a trust may not at will disclaim or renounce 
it, in general, prior to acceptance, a person designated 
as trustee may renounce or disclaim the trust. 

While it IS generally recognized that one who has 
accepted a trust may not at will disclaim or renounce 
it,*® in general, prior to acceptance, a person desig¬ 
nated as trustee may renounce or disclaim the 
trust.** In order to constitute a renunciation there 
must be an express rejection or a tacit refusal to 
act,*® and there can be no renunciation where the 
person designated as trustee is ignorant of the exist¬ 
ence of the instrument creating the trust.*® Re¬ 
nunciation may, however, be by deed*^ or other 
written instrument,*® by matter of record,*® or by 
an answer in chancery.®® There is authority for the 
view that formal disclaimer or renunciation is not 


30. Ky,—Barclay v. Goodloe, 83 Ky. 
493. 6 Ky L. 936. 

65 C J. p 3H note 40. 

31. N.C—Exerton v. Carr. 94 N.C 
648, 65 Am.K, 630. 

Pa.—Carter v. Carter, 184 A, 78, 321 
Pa. 391. 

Aeoeptaace and performance of ob. 
Ugfatlons 

Trustee who accepted trust and 
performed its obligations for .sub¬ 
stantial time was bound by its terms 
Ind.—Green’s Administrator v Green, 
32 Ind 276. 

Mass.—Cummings v. Tolman, 197 N. 
E. 476, 292 Mass. 58, 101 A.UR 
1457. 

form of aasniuptlon Immaterial 

The trustee in a trust ln.strunu*nt 
who accepts the trust, is bound by 
its obligations, and the form of the 
assumption la Immaterial, provided 
It casts on the grantee the burden 
to pay the indebtednos.s.—Hays’ E.*?- 
tate V. C. I. R.. C.A,6. 181 F 2d 169. 
Transfer on condition 
Under deed conveying realty to 
grantor’s daughter on condition that 
on grantor’s death daughter would 
pay designated sums to benellciaries, | 
daughter accepted conveyance subject 
to duty to benedclariea to administer 
trust solely in interest of beneflcia- 
—Sutherland v. Pierner, 24 N.W.! 
2d 883, 249 Wls. 462. I 

89 C.J.S.—63 


132. Ky—Hinton’s Ex'r v Hinton’s 
(Committee, 76 S.W2d 8, 266 Ky. 

I 345. 

Wa.sh—In re Eu.stace’ Estate, 87 P. 
2d 305, 198 Wash 142 

33. Va —Christian v. Yancey, 2 Patt. 
* n. 240. 

G5 C.J. p 314 note 42. 

34. Kan—^Denny v. Guarantee Title 
& Trust Co., 234 P. 966, 118 Kan. 
2S6 

65 C.J. p 314 note 43. 

35. Md—D.'ivton v. Stewart, 69 A. 

281, 99 Md 643. 

66 C.J. p 314 note 44. 

30. Mo —Roberts v. Moseley, 51 Mo 

282. 

37. Mo—Roberts v. Moseley, supra 
Pn—Smith v. Knowles, 2 Grant 413. 
65 C.J. p 314 note 46. 

38. N.Y —Ross V. Ross, 253 N.Y.S 
871, 233 App.Div. 626. 

39. Mo—.Tamison v. Zauach, 126 S 
W. 1023, 227 Mo. 406, 21 Ann Ca.s. 
1132—^Roberts v. Moseley, 61 Mo. 
282. 

40. NM.—^Daly v. Bernstein, 28 P. 

764, 6 NM. 380. j 

65 C.J. p 314 note 49. 

41. Mich.—McBride v. McIntyre, 61 

N.W. 1113. 91 Mich. 406. | 

66 C.J. p 314 note 50. j 
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42. Ala—Corpus JUzis cited in 

.Slocks V. Inzer, 168 So. 877, 878, 232 
Ala 482 

66 C J p 314 note 61. 

43. TT.S—Bird v. Stein, D.C.MIs8., 
102 F Supp 399, reversed on other 
gnmnds, C A., 204 F.2d 122, re- 
he-iring denied 206 F,2d 612, 

66 C..1 p 314 note 53. 

44. Mas.s.—Daley v. Daley, 14 N.E 
2(1 lie. 300 Maas. 17—Sells v. Del¬ 
gado, 70 N.E 1036, 186 Ma.ss. 26. 

Or.— Corpus Juris cited in In re Bue- 
lows E.'^tate, 161 r.2d 909, 915, 177 
Or. 218. 

Wis—Sutherland v. Plorner, 24 N.W. 
2il 883, 249 Wis. 462. 

65 C.J. p 316 note 65. 

45. Pa.—^Read v. Robinson, 6 Watts 
& S. 329 

Va—Bowden v. Parrish, 9 S.E. 616, 
86 Va. 67. 19 Am.S.R. 873. 

66 C.J. p 316 note 66. 

46. Pa.—Read v. Robinson, 6 Watts 
& S. 329. 

47. Tenn.—Goss v. Singleton, 2 
Head 67. 

48. Tenn.—Goss v. Singleton, supra. 

65 C.J. p 315 note 59. 

49. Tenn.—Goss v, Singleton, supra. 

6(k Tenn.—Goss v. Singleton, supra. 
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§ 60 TRUSTS 

necessaryalthough an informal disclaimer should 
be unequivocal.®* It has been laid down that a 
formal deed of disclaimer need not be made.®* Dis¬ 
claimer may be shown or established by the conduct 
or acts of the person designated as trustee®^ or by 
nonaction long continued.®® 

Conditional acceptance as disclaimer. The im¬ 
position by the trustee of a condition on which he 
will accept the trust, the condition not being in¬ 
consistent with the trust expressed, is not equivalent 
to a disclaimer.®® 

Failure to qualify. Long continued failure to 
qualify by a person designated as a testamentary 
trustee may be sufficient to constitute a declination 
of the trust,®"^ and, under some statutes, failure of 
a person designated as a testamentary trustee to 
give a bond required by statute may constitute a dis¬ 
claimer or declination.®* Notwithstanding some 
statutes of this general type, however, it has been 
held or recognired that the failure of persons nom¬ 
inated as trustees to procure their formal uppoint- 
ment as trustees by the probate court and to give 
bonds does not conclusively show that they had de¬ 
clined to act in that capacity,®® that failure to fur¬ 
nish a bond does not ojicrate as a declination where 
it docs not appear that the persons designated were 
required or requested to furnish a bond,®® and that 
the delay in giving a bond which may be treated 
as a declination under some statutes does not usual¬ 
ly occur until the duty to file the bond arists.®^ 

Retraction. While there is authority for the view 
that a person designated as testamentary trustee 
may retract his renunciation of the trust at any 


time before letters are granted to another,®* such 
person may not retract after his renunciation has 
been accepted by a court having jurisdiction and 
another has been appointed as administrator,®* or, 
it has been held, after the other trustees designated 
have entered on their duties.®* 

Partial disclaimer or renunciation. Where there 
are two distinct independent trusts, the person des¬ 
ignated as trustee may accept one and renounce the 
other,®® unless the settlor has manifested an inten¬ 
tion that he must accept both or neither.®® 

Effect of disclaimer. Disclaimer or refusal to ac¬ 
cept on the part of the person designated as trus¬ 
tee docs not defeat the trust j*®"^ it protects such per¬ 
son against responsibilities which he is not willing 
to assume.®* It has been laid down broadly that 
by the proper refusal or disclaimer of a trust all 
parties are placed precisely in the same position rel¬ 
ative to the trust property as if the disclaiming party 
had not been named in the trust instrument.®* 
While It has been held that no title passes to a trus¬ 
tee naiiied in a deed where he refuses to accept the 
trust,'^® it has been laid down in general terms that, 
after renunciation by a person designated as trus¬ 
tee by a will and pending the appointment of a new 
trustee, the legal title to land covered by the trust 
is not in abeyance,and that, if the sole trustee or 
all the liustees disclaim a devise of land in trust, 
the legal title will not vest in the heirs of the dev¬ 
isor,^* but nominally vests in the trustees desig¬ 
nated by the testator.73 In general, where one of 
two or more trustees refuses to accept, the estate 
vests 111 the others as though the trustee refusing 
were dead or had not been named.Title to mon- 


Bl. Mass—^Daloy v. Daley, 14 N.E.2d 
113, 300 Mass. 17. 

G5 C..T. p 315 note 66. 

63. Mass.—Daley v, Daley, supra. 

53. N.Y.—Dunning v. Ocean Nat 
Hank, 61 N.Y. 497, 19 Am.R. 293— 
Burrltt V. Silliman, 13 N.Y. 93. 

54. Or.—Corpus Juris citsA in In re 
Buelow’s Estate, 1'61 P.2d 909, 915, 
177 Or. 218. 

65 C.J. p 315 note 68. 

55. Or—Corpus Juris oltsd lu In re 
Buelow’s Estate, 161 P.2d 909, 915, 
177 Or. 218. 

66 C.J. p 315 note 68 

66. III.—I'atterson v. Johnson, 113 
Ill 659. 

67. Mass.—Sells v. Delgado, 70 N.E. 

1036, 186 Mass. 25. | 

66 C.J. p 316 note 71. 

Infersuos 

Unnecessary delay of person nam¬ 
ed as trustee in completing his qual¬ 
ification justified Inference that he 
had declined to act as trustee.—Mc¬ 


Mahon V. Krapf. 80 N.E.2d 314, 323 
Mass. 118. 

68. Mich.—Pungs v. Hllgendorf, 286 
N.W. 16-2, 289 Mich. 46. 

Neb—In re Camp’s Estate, 299 N.W. 
628, 140 Neb. 272—Smith v. Rizzu- 
to, 276 N.W. 406, 133 Neb. 656. 

66 C.J. p 316 note 72. 

Effect of failure to give security gen¬ 
erally see infra S 224. 

69. Mass—Coates v. Lunt, 100 N.E 
829, 213 Mass. 401. 

60. N.H.—^Attwlll V. Dole, 67 A. 403, 
74 N.TI. 300. 

61. Ma.ss.—Everett v. Monk, 177 N 
E 797. 277 Mass. 65, 76 A.I..R. 1382 

62. Tex.—Lednum v. Dallas Trust & 
Savings Bank. Clv.App., 192 S.W. 
1T27. 

63. Tex —^T..ednum v. Dallas Trust & 
Savings Bank, supra. 

64. N.Y—M.'itter of Kellogg. 108 N. 
E. 844, 214 N.Y. 460, Ann,Cas.l916D 
1298. 

65 C.J. p 316 note 78. 
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65. N.Y,—In re Matthlessen’s Will, 
28 N.Y.S.2d 802. 175 Misc. 466. 

66 C.J p 316 note 80. 

66. N.Y.—^In re Matthlessen’s Will, 
supra 

67. Iowa.—Wells v. German Ins. Co., 
105 N.W. 123, 128 Iowa 649. 

65 C.J. p 312 note 26. 

68. Fla—Braswell v. Downs, 11 Fla 
62. 

69. Tenn.—Goss v. Singleton, 2 Head 
67. 

70. Ky —Beard v. Griggs, 1 J.J. 
Marsh. 22. 

71. N.J.—Delllhg V. Bill, 108 A. 761, 
91 N.J.Eq. 213. 

65 C.J. p 316 note 86. 

72. Tenn.—Goss v. Singleton, 2 Head 
67. 

73. N.Y.—^King v. Donnelly, 6 Paige 
46. 

65 C.J. p 816 note 87. 

74L N.T.— Matter of Kellogg, 108 N. 
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ey bequeathed does not vest in the beneficiary on re¬ 
fusal of the trustee to accept.^® Disclaimer or re¬ 
fusal to accept the trust, whenever made, will relate 
back, and will be held to have been made at the 
time of the g^rant, if no act has been done to pre¬ 
clude the party from taking such position.'^® 

§61. Knowledge of, and Acceptance and 
Declination by, Cestui Que Trust 

a. Knowledge of, and acceptance 

b. Rejection or renunciation 


TRUSTS §§ 60-61 

a. Knowledge of , and Acceptance 

It la not eaaentlal to the existence of a valid trust 
and the right of the beneficiary to enforce It that he have 
knowledge thereof at the time of its creation, or that 
the creator should notify tha beneficiary of the existence 
of the trust. 

It is not essential to the existence of a valid trust 
and the right of the beneficiary to enforce it that 
he have knowledge thereof at the time of its crea- 
tion,^^ or that the creator should notify the ben¬ 
eficiary of the existence of the trust.*^® So it is 
not necessary that the beneficiary should consent 
to the creation of,l® or expressly accept,®® the trust. 


B. 844, 214 N.Y. 4C0, Ann.Cas.l916D 
1298. 

65 C.J. p 316 note 88. 

7B. Ill.—^Bennett v. Bennett, 75 N.E. 
339, 217 Ill, 434, 4 L B.A.,N.S.. 470. 

76. Tenn.—Goss v. Singleton, 2 Head 
67. 

77. Cal.—Corpus Juris cited lu Sil¬ 
ver V. Shemanskl, 201 P 2d 418, 436. 
89 Cal.App.2d 620—In re Hovland's 
Estate, 101 P.2d 600, 38 Cal.App. 
2d 439. 

Md —Citizens’ Nat. Bank of Poco- 
moke City v. Parsons, to Use of 
Worth. 176 A. 852, 167 Md. 631 
Mo.—Ketcham v. Miller, 37 S W 2d 
638—MePheeters v. Scott County 
Bank, App., 63 S.'W2d 466. 

N.J.—Provident Inst, for Sav In Jer¬ 
sey City V. Bolton, 62 A 2d 833, 140 
N.J.Eg. 1—Bankers' Trust Co. v. 
Bank of Rockville Center Trust 
Co., 168 A. 738. 114 N.J.Ea. 391, 89 
A.L.II. 697. 

N.T.—^Woodslde Presbyterian Church 
V. Burden, 269 N.Y.S. 682, 240 App. 
Dlv 43, appeal dismissed 191 N.E 
'629. 264 N.Y. >690. 

Ohio.—Thomas v. Dye, Com.Pl., 117 
N.E.2d 615. 

Utah—Cupps V. Capps, 17B P.2d 470, 
110 Utah 468. 

Vt.—Warner v. Burlington Federal 
Sav. & Loan Ass’n, 49 A 2d 93, 114 
Vt. 463. 168 A,Li.R. 1266—Dieter v. 
Scott. 9 A.2d 9'6. 110 Vt. 376. 

WIs,—^Wyae V, Puchner, 61 N.W.2d 
38. 260 WIs. 365. 

66 C.J. p 316 note 92. 

Xu USassachusetts 

(1) The text rule is recognized 
where a person other than the creator 
is trustee.—^National Shawmut Bank 
of Boston V. Joy, 63 N.E 2d 113, 315 
Mass. 457—Aronion v. Asadoorian, 62 
N.B.2d 397, 316 Mass. 274—Stuart v. 
Sargent, 186 N.E. 649, 283 Mass. 636 
—66 C.J. P 816 note 92 [b] (1). 

(2) The rule is apparently other¬ 
wise where the trust is a voluntary 
one, and the donor has not parted 
with possession or physical control 
of the property.—^Aronlan v. Asa¬ 
doorian, supra—^Harrington v. Don- 
lin, 46 N.E.2d 968, 812 Mass. 677— 
Murray v. O’Hara. 196 N.B. 909, 291 


Mass. 75—65 C.J. p 816 note 98 [b] 

( 2 ). 

(3) However, It has also been hold 
that In order for a beneficiary of a 
tru.st to create a valid trust of his 
equitable Interest In the original 
lru.st, for the benefit of a third per¬ 
son. no notice to the third person is 
neces.sary even though trust instru¬ 
ment IS In possession of another per¬ 
son as trustee, since notice Is not 
necessary except In certain restricted 
cases of which this is not one.—Stem 
V. Stern, 113 N.B.‘2d 55, 330 Mass. 
312. 

78. US,—Buhl V. Kavanagh. C.C.A. 
Mich., 118 F'2d 316—Morsman v 
C. I. R.. C.CA.8, 90 F2d 18. 113 
AIjR. 411. certiorari denied Mors- 
man v. Ilelvering, 58 S.Ct, 20, 302 
U.S 701, 82 l4.K(l. 542—In re Pilot 
Radio & Tube Corp., C C.A.Mass., 
72 P.2d 316. certiorari denied Eck- 
hardt v. Ball. 56 S Ct. 98, 293 U.S. 
584, 79 L. Ed. 680—In re Prudence 
Co., D.CN.y, 24 P.Supp 666. 

Del—Bodley v. Jones. 32 A.2d 436, 27 
Del Ch. 273—^Delaware Trust Co, v. 
Fltzmaunce, 31 A 2d 383, 27 Del. 
Ch. 101. modified on other grounds 
Crumlish v. Delaware Trust Co,, 38 
A.2d 463, 27 Del.Ch. 374 
N.J —West Jersey Trust Co. v. Read. 
158 A. 113, 109 N.J. 475—Engles 
Building & Loan Ass’n v, Fiducla, 
37 A,2d 116, 136 N.J Eq. 7. aillrmed 
40 A.2d 627, 136 N.J.Eq 117—Mu¬ 
cha V. .Tackaon, 182 A. 827, 119 N. 
J.Eq 348—Bankers' Trust Co. v. 
Bank of Rockville Center Trust 
Co., 168 A 7.3.3. 114 N.J Eq 391. 
89 A.L.R. €97—In re Farrell, 159 
A. 617. 110 NJ.Eq 260. 

Pa—In re Tunnell's Estate, 190 A 
906, 325 Pa 654. 

Vt—Smith V. Deshaw, 78 A.2d 479, 
116 Vt 441. 

65 C.J. p 316 note 93. 

79. U.S.—In re Pilot Radio & Tube 
Corp., C.C.A.Mass., 72 F.2d 316, 
certiorari denied Eckhardt v. Ball, 
66 S.Ct 98. 293 U.S. 584, 79 L.Ed. 
680. 

Cal.— Corpus Juris oitod la Silver v, 
Shemanskl. 201 P.2d 418, 436. 89 
Cal.App.2d 620. 
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Iowa—Carlson v. Hamilton. 265 N.W. 
906, 221 Iowa 629. 

Vt.—Warner v. Burlington Federal 
Sav. & Loan Ass'n, 49 A. 2d 93, 114 
Vt 463, 168 A.L.R. 1266—Dieter v. 
Scott 9 A.2d 95, 110 Vt 876. 

65 C.J. p 817 note 94. 

Xu Massaohusetts 

(1) The text rule has been recog¬ 
nized where a person other than the 
creator Is trustee —Stuart v. Sargent, 
186 N.E. 649, 283 Mass. 636—65 C.J. 
p 317 note 94. 

(2) Where, In the cose of a volun¬ 
tary trust, the donor had parted with 
possession of the prope-rty by deliv¬ 
ery to the trustee. It was held that 
no a.ssent by any beneficiary was 
nece.s.sary to the validity of the trust. 
—Thorp V. Lund. 116 N.E. 946, 227 
Maas. 474, Ann.Cas.l918B 1204. 

(3) However, where a trust was 
voluntary hut the donor had not part¬ 
ed with possession of the property, 
the court In deciding (he case, held 
that whore a trust was voluntary the 
law required at least an linplleci ac¬ 
ceptance by the cestui que trust In 
order to perfect the creation of the 
trust.—Murray v. O’Hara, 195 N.B. 
909, 291 Mafis. 75—Supple v. Suffolk 
Savings Bank, 84 N.E. 432, 198 Moss. 
393—Boynton v. Gale, 80 N.B. 448, 
194 Mass. 320. 

80. U S —Buhl V. Kavanagh, C.C.A. 
Mich, 118 F.2d 315—Morsman v, C. 
I. R., C.C.A., 90 F.2d 18, 113 A.L.R, 
441, certiorari denied Morsman v. 
Jlelvering, 58 S Ct. 20. 302 U.S. 701, 
82 L Ed. 64'2. 

Cal —Corpus Juris cited in Silver v. 
Shemanskl. 201 P.2d 418, 4.36, 89 
Cal.App 2d 620—^In re Hovland’s 
Estate, 101 P.2d 600. 38 Cal.App.2d 
439. 

65 C J. p 317 note 96. 

Express aecsptauea shown 

Tru.st created by deposit with bank 
of writing obligatory for payment of 
money to be given to obligee upon 
obligor’s death was accepted by ob¬ 
ligee during obligor’s life, where ob¬ 
ligee wrote to bank requesting that 
instrument be put In safe deposit 
vault until he called for It.—Citizens* 
Nat. Bank of Pocomoke City v. Par- 
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As a general rule acceptance by the beneficiary will 
be presumedsi because of benefit derived by him 
under the trust,but this presumption may be re¬ 
butted* ^ and does not operate where the trust im¬ 
poses onerous conditions in consideration of the 
benefits conferred.*^ Where such conditions are 
imposed, the cestui que trust will not be bound un¬ 
less he assents or accepts.*^ Although notice is not 
essential to the existence of a trust it is of great 
importance in determining the real intent of the al¬ 
leged declarant.^f* Failure to notify the beneficia¬ 
ry,*’^ or his nonacceptance,** is evidence that the 
owner does not intend immediately to create a 
trust,and is also evidence that, although a trust 
is created, the owner reserves the right to revoke 
it.90 

Sufficiency of acceptance. The bringing of an ac¬ 
tion by the beneficiary to enforce the trust is a suffi¬ 
cient acceptance,®'! as is also the appointment of an 
attorney in fact to protect the interests of the ben- 
eficiary.®2 While, where several beneficiaries are 
provided for and the consent of all is required, con¬ 
sent of one is not sufficient,®* the view has been 
taken that, where one beneficiary accepts a deed 
of trust, the validity of the instrument and his right 
to enforce it arc not affected by the fact that an¬ 
other beneficiary has not accepted it and that the 
latter’s rights are an open question.®^ 
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Relation back of acceptance. Acceptance of the 
trust by the cestui que trust when he learns of the 
trust relates back to the date of the declaration.®^ 

b. Eejection or Eennneiation 

In general property cannot be forced on a designated 
cestui que trust against his will and he may reject or 
renounce the trust. 

While, in the case of a spendthrift trust created 
by will, it has been held that an attempted renuncia¬ 
tion by the cestui que trust is ineffective®® and does 
not terminate the trust, as discussed infra § 95, in 
general property cannot be forced on a designated 
cestui que trust against his will he may reject or 
renounce the trust®* and a valid trust does not exist 
if the cestui que trust, when informed of it, clearly 
and unequivocally rejects or renounces its ben- 
fits.®® It has been laid down in general terms that 
any equitable rights arising from a declaration of 
trust are at an end after renunciation by the cestui 
que trust.! 

There is a sufficient renunciation or rejection 
where the cestui que trust prosecutes to judgment 
a pending suit against the creator of the trust where 
the cestui que trust’s position in such suit is incon¬ 
sistent with his claiming under the trust,* or where 
he claims the entire jiropcrty as the sole heir of a 
person other than the creator.* If the settlor has 


sons, to Use of Worth, 176 A. 852, 167 

Md. 631. 

81. U.S —In re Pilot Radio & Tube 
Corp., CCA Maas,, 72 r.2cl 316, cer¬ 
tiorari denied Kckhardt v. Ball, 55 
S.Ct. 98. 293 U.S. 684, 79 L Ed. 6H0. 

Pa.—Fidelity Trust Co. v. Union Nat 
Bank of Plttsburph. 169 A. 209. 31 3 
Pa. 467, certiorari denied Union 
Nat Bank of Pittsburj;li v. Fidel¬ 
ity Trust Co., 54 S.Ct 530, 291 U. 
S. 680, 78 L.Ed. 1068. 

6.5 C.J. p 317 note 96. 

82. Md —Citizens’ Nat. Bank of Po- 
comoko City v. Parsons, to U.se of 
Worth, 175 A. 852, 167 Md. 631. 

65 C J. p 317 note 97. 

83. Me—Libby V. Frost, 66 A. 906, 
98 Me. 288. 

Acceptance presimed nntil disclaimer 
shown. 

Md.—Citizens’ Nat. Bank of Poco- 
moke City v. Parsons, to Tl.se of 
Worth. 175 A. 852. 167 Md. 631. 

84. Ala—Kemp v. Porter, 7 Ala. 
138. 

85. Mass.—Cunniff v. McDonnell, 81 
N.E. 879, 196 Mass. 7. 

86. Del.—Delaware Trust Co. v. 
Fitzmaurice, 31 A.2d 383, 27 Del. 
Ch, 101, modifled on other grounds 
Crumlish v. Delaware Trust Co., 
38 A.2d 463, 27 Del.Ch. 374. 


87. U S.^—Buhl V. Kavanagh, C.C.A. 
Mieh.. 118 P.2d 316. 

88. U.S —Buhl V, Kavanagh, supra. 

89. U.S-—Buhl V. Kavanagh, supra. 

90. U.S.—Buhl V. Kavanagh, supra 

91. Ind.—Copeland v. Summers, 35 
NE. 614, 37 NE 971, 13H Ind. 219. 

65 C..T. p 317 note 3. 

93. Ttid —Henderson v. McDonald, 
81 Ind. 149. 

93. Ala—Pinkard v. Ingersol, 11 
Ala. 9. 

94. Tex—^Willi.s v, Thompson, 20 S. 
W. J5'5, 85 Tex. 301. 

95. U.S.—Stoehr v. Miller, C.C.A.N. 
Y., 296 F. 414. 

65 C.J. p 317 note 7. 

96. Pa—In re Malatesta's Estate, 2.9 
Pa.Dist 113. 

97. U.S.—Stoehr v. Miller, C.C.A.N. 
Y.. 296 F. 414. 

Va—Bl.aekwell v. Virginia Trust Co., 
14 S.E.2d 301, 177 Va. 299. 

98. U.S.—Stoehr v. Miller, C.C.A.N. 
Y., 296 F. 414. 

Ky.—Lytle v. Pope. 11 B.Mon. 297. 
N.Y.—In re Bishop's Trust, 123 N.Y. 
S.2d 887—^In re Ryan’s Will, 78 N. 
Y.S2d 295. 

Termination of trust by beneficiary 
I see infra 5 95. 
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Life beneficiary of trust 

(jpneraily, a life beneficiary of a 
trust created by another may refuse 
to accept its benefits.—^Wilmington 
Trust Co. v. Carpenter, 76 A.2d 816, 
31 Del Ch, 411. 

Income beneficiary 
A person named as income benefi¬ 
ciary of a tru.st may renounce such 
interest.—Petition of Manufacturers 
Trust Co., 110 N.TS.2d 696. 
Periodical payments 

Within certain limitations, a benefi¬ 
ciary in a trust may decline to ac¬ 
cept it and where the benefit of the 
trust declined is in the form of pe¬ 
riodical payments of money and trust 
instrument provides that on the ces¬ 
sation thereof, similar periodical pay¬ 
ments. although different in amount, 
shall then be made to others, such 
others liecome immediately entitled 
to the payments unless trust instru¬ 
ment provides otherwise.—Milton v. 
Milton, 10 So.2d 175, 193 Miss. 563. 
99. U.S.—Stoehr v. Miller, C.C.A.N. 
Y., 296 F. 414. 

1. U.S.—Stoehr v. Miller, supra. 

a. Ala.—White v. White, 18 So. 3, 
107 Ala. 417. 

66 C.J. p 317 note 14. 

3. Me.—Libby v. Frost, 66 A- 906, 98 
Me. 288. 
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declared himself trustee, after renunciation by the 
cestui que trust the settlor holds title to the res 
free and clear of the trust.'^ Repudiation of a trust 
by the cestui que trust when he learns of the trust 
relates back to the date of the declaration.^ Where 
the trust was rejected on behalf of the cestui que 
trust, the burden is on him of showing that such 
rejection had been recalled and reconsidered.® 

§ 62. - Bank Deposits 

Although there Is authority to the contrary, In re¬ 
spect of a deposit In the name of the depositor In trust 
for another, or in the name of the depositor or creator 
and the beneficiary, knowiedge on the part of the bene¬ 
ficiary of the fact of the deposit is not necessary to cre¬ 
ate a trust, and it is not essential that the beneficiary 
express an acceptance of the trust or deposit. 

In respect of trusts in bank deposits, the fact that 
the alleged beneficiary is not notified may negative 
the intention to create a trust,^ and, in respect of 
deposits in the name of the depositor in trust for 
another, the view has apparently been taken in sonic 
cases that communication of the fact of the deposit 
to the beneficiary is usually necessary evidence of 
the creation of the trust,® so that if the beneficiary 
is ignorant of the existence of the trust, he has no 
claim on the deposit after the trustee’s death.® On 
the other hand, the view usually taken is that want 
of notice to the beneficiary is not conclusive^® and 
that, in the case of a deposit in the name of the 
depositor in trust for another, knowledge on the 
part of the beneficiary,or the depositor’s notice 


to the beneficiary,^* of the fact of the deposit is 
not necessary to create, or to evidence the existence 
of, a trust, and the beneficiary can claim it, even 
though he did not know of the trust in the settlor’s 
lifetime.13 So, also, knowledge on the part of the 
beneficiary is not necessary in the case of a deposit 
in the name of the depositor or creator and the ben- 
eficiaryi^ or in the case of a deposit in the name of 
the beneficiary with right of depositor to draw.^® 
The giving of notice to the beneficiary by the owner 
of the deposit may indicate conclusively that a trust 
exists It is not essential to the validity of a trust 
in savings bank dep(>.sits that the beneficiary express 
an acceptance of it,^^ and where the beneficiary 
knows of the deposit, especially by the trustee’s ex¬ 
press announcement, he is entitled thereto.^® 

§ 63. Transfer of Title or Interest and Deliv¬ 
ery of Trust Instrument or Declara¬ 
tion 

a. Transfer of title or interest 

b. Delivery of trust instrument or dec¬ 

laration 

a. Transfer of Title or Interest 

In order to create an enforceable trust It Is neces¬ 
sary that the donor or creator should part with his in¬ 
terest In the property to the trustee by on actual con¬ 
veyance or transfer, and, where the creator has legal 
title, that such title should pass to the trustee. 

It is usually recognized that, in order to create an 


4. us —Stoehr v. Miller, CC.A.NY., 
29G F. 414. 

e. U.S.—stoehr v. Miller, supra 

6 . B C —^Gwynn v. Gwynn, 11 App 

D. C. 564. 

7. Mo-—Bath Sav Inst, v. FogR, 63 , 

A. 731. 101 Me. 188. i 

66 C J. p 318 note '20. 

8. Mas.'?—Day Trust Co, v. Malden 

Sav. Bank, 105 N.E.2d 363, 328 

Ma.s.s 576—Greeley v. Flynn. 36 N 

E. 2d 394, 310 Mass. 23—^Hogarth- 
Swann v, Steele, 2 N.E.2d 446, 294 
Mass. 396. 

65 C.J. p 318 note 21. 

Xnowledgre of bank not knowledge of 
henefleiary 

Where depositor opened savings 
bank account in his name as trustee 
for another and signed signature card 
directing payment to beneficiary In 
case of deipositor'a death, knowledge 
of bank of account was not knowl¬ 
edge of beneficiary.—Hogarth-Swann 
v. Steele, 2 N.E.2d 44€, 294 Mass. 396. 
Implied acceptance 

There must also be notice to the 
cestui, or to some person In his be¬ 
half, and at least Implied acceptance. 
U.S.—Wasserman v. C. I. R., C.C.A.1, 


1'39 F.2d 778, applying Mossachu- 
sett.*? law. I 

Mas.s.—-Dav Tru.st Co. v. Malden Sav 
Bank. 105 N.E.2d 363, 328 Mass 
.676—Greeley v. Flynn. 36 N E 2d 
394, 310 Mass. 23. 

9. Mass —Brabrook v. Boston Five 
Cents S.'iv. Bank, 104 Moss. 228, 

6 Am Tl 222, 

7 C.J, p 866 note 70. 

10. HI —Blaekstone Canal Nat 

Bank V. 0.ast, 121 A. 223, 45 R.I 
218. 

11. Ga—-Wilder v. Howard, 4 S.E.2d 
199, 188 Ga. 42C. 

NJ—Iliekey v. Knhl, 19 A.2d 33. 
129 N J Efi '233 

N.T.—'In re Ellis' Estate, 34 N.Y.S. 
2d 884. 178 Misc. 491. affirmed 36 
N,y.S.2d 187. 264 App.Div. 846. 

65 C.J. p 318 note 23. 

12> Cal.—Sherman v. Hibernia Sav¬ 
ings & Loan Soc., 20 P.2d 138, 129 
Cal.App., Supp., 795. 

66 C.J. p 318 note 24. 

13, N.Y.—^Weaver v. Emigrant, etc., 
Sav. Bank, 17 Abb.N.Oos. 82. 

7 C.J. P 866 note 71. 

14. Cal.—Booth v. Oakland Bank of 
Savings, 64 P. 370, 122 Cal. 19. 
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Md —Kornmann v. Safe Deposit & 
Trust Co of Baltimore, 23 A.'2d 692. 
180 Md. 270. 

la name of beneficiary only 

Where father made a deposit In 
bank to ercdit of his son whose 
whereabouts were unknown at time 
deposit was made, having passbook 
l.sKued BO as to make money payable 
to .son’s order and leaving book in 
cu.stody of bank for son’s benefit, a 
valid trust wa.s created for benefit of 
son, with bank as tru.stei', and it was 
not necessary to show that son ever 
assented to the trust or even learn¬ 
ed of It during his lifetime.—^Picker¬ 
ing V. Higgins, 38 A.2d 640, 70 R.I. 
265, 157 A L.H. 918. 

15. N.Y.—Martin v. Martin, 61 N.Y, 
S. 813, 46 App Dlv. 445, appeal dis- 
mi.s.sed 69 N.E 1126, 166 N.Y. 611. 

16. Account in several names 

Me —'Bath Bav. Inst. v. Fogg, '63 A. 
731, 101 Me. 188. 

17. Cal.—-Sherman v. Hibernia Sav¬ 
ings and Loan Soc., 20 P.2d 138, 129 
Cal.App,, Supp.. 79‘6, 

18. Mass.—Gerrlsh v. New Bedford 
Sav. Inst., 128 Mass. 159, 35 Am.R. 
365. 

7 C.J. p 866 note 72. 
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enforceable trust, it is necessary that the donor or 
creator should part with his interest in the prop¬ 
erty^® to the trustee®® by an actual®^ conveyance or 
transfer,®® and, except where the creator of a 
trust constitutes himself trustee, where the creator 
has lep^al title, that such title should pass to the trus¬ 
tee,®^ that is, that the creator do everything which 
can be done, considering the character of the prop¬ 
erty comprising the trust, to transfer the property to 
the trustee in such mode as will be effectual to pass 


S9 C.J.S. 

the legal title, as, for example, where delivery of 
personal property to a person is relied on as creat¬ 
ing an express trust and constituting such person 
a trustee In order to create a trust fund the fund 
must be set aside either actually or constructively,®® 
and the fund or other property must be so desig¬ 
nated as to permit the passing of title to the trus¬ 
tee.®® Where the settlor has retained legal title to 
the property in himself, it has been held essential 
that equitable title to the property must pass im- 


19. Okl.—Hatcllfr V. Lee, 192 P.2d 
843, 200 Okl. 253. 

65 C.J. p 308 note 40. 

No loagrer oreator’s estate 
He who creates a trust estate cre¬ 
ates an estate no longer his own — 
Coon V. Stanley. 94 S.W.2d 96. 230 Mo. 
App. 624. 

Money In ha&k 

In order to transfer money in bank 
from owner into trust for another, 
there must be present and permanent 
change of title.—Ferry v. liryant, 93 
S.W.2d 344, 19 Tenn.App. 612. 

00. Ga.—Corptia Jtxrli cited la 

Bussey v. Bussey, 69 S.K.2d 669, 
671, 208 Ga. 760. 

66 C.J. p 308 note 41. 

A power la trust is not a ’'trust” j 
in the strict sense of the word be¬ 
cause title Is vested in the beneficiary 
and not In a trustee —Bankers Trust 
Co. V. Firth, 31 N,Y.S.2d 889. 177 
Mlsc. 797. 

Transaction held to create trust 

Mont—^Hames v. City of Poison, 215 
P.2d 950, 123 Mont. 469. 

21 . iT.s —^First Nat. Bank of Bloom- 
ingdale v. Manufacturers Tru.st 
Co., D.CN.J., 2 FR D 126. 

Ohio.—Kuck V. Sommers, App., 100 
N T<:,2d 68. 

66 C.J. p 308 note 42. 

Sa. U.S.—Morsman v. C. I. R., C.C. 
A., 90 F.2d 18, 113 A UR. 411, eor- 
tiorarl denied Monsman v. Helver¬ 
ing, 68 set. 20, 302 US 701, 82 
L.Ed. 612—First Nat. Bank of 
Bloorningdale v. Manufacturers 
Trust tlo., D.C.N.J., 2 F.R.D. 125 
III.—MeUartney v. Ridgwuy, 43 N.E 
826. ICO Ill. 129 
66 C.J. p 308 note 43. 

Use of term "trustee" will not es¬ 
tablish express trust when there has 
been no conveyance of title to third 
person as "trustee,”—Kuck v. Som¬ 
mers, Ohio App., 100 N.E 2d C8. 
Intention to convey la trust 

Where administratrix allegedly 
agreed with her sister that adminis¬ 
tratrix would hold in trust for sister 
half of the one-third interest In in¬ 
testate's estate, which heirs of in¬ 
testate conveyed to the administra¬ 
trix. but the heirs had no Intention 
of conveying any part of the one- 


third interest to adminhstratrlx In 
trust for her sister, no express dona¬ 
tive trust was created in favor of 
sister—.Sevine v. Helssner, Tex.Clv. 
App., 262 SW2d 218, error refused 
no reversible error. 

23. U S.—Warner v. Florida Bank & 
Trust Co., at West Palm Beach, C.C. 
A Fla., 160 F2d 766—CorpTU Ju-' 
ris otted in Bank of America Nat. I 
Trust & Savings Ass'n v. Scully, 
C.C.A.Cal.. 92 P 2d 97. 103—Morss- 
man v. C. I. R., C.C.A., 90 F.2d 18, 
113 ALR. 441 certiorari denied 
Morsman v Ilelvering, 68 S Ct. 20, 
302 U.S. 701, 82 L Ed. 642—Mul¬ 
len V Mullen, D.C.Alaska. 117 F. 
Supp 638. 

Ky.—Hinton's Ex'r v. Hinton's Com¬ 
mittee. 76 S.W2d 8, 266 Ky. 345 
Minn—Cooney v Eauitahle Life As- 
aiir Soc. of U. S.. 51 N.W.2d 285. 
236 Minn. 377. 

Mo—Atlantic Nat. Bank of Jackson¬ 
ville, Fla. v. St Louis Union Trust 
Co„ 211 S.W L’d 2, 367 AIo. 770— 
St Louis Ihiion Trust Co. v. Pud- 
Icy, APP, 162 SW.2d 290. 

Neb —O'Connor v. Burns, Potter & 
Co.. 36 N W 2d 507, 151 Neb. 9. 

N.J —De Mutt V. National Bank of 
New Jersey, 179 A. 470, 118 NJ 
Eq 296 

Or.—Oorims Juris cited In Windle v. 
Fliiin, 261 P.2d 136. 146, 196 Or 
364. 

Pa—In re Reflor, 60 A.2d 623, 160 
Pa,Super. 205—Buchner v. Buch¬ 
ner. 174 A. 643, 114 Pa Super 603 
—In re Miller’s E.’-Ute, 19 PaPlst 
& Co. 141 

C5 C J. p 308 note 46. 

Conveyance held solBcient 

A trust agreement transferring, 
conveying, and assigning to the trus¬ 
tee all the property of the grantor of 
whatsoever kind, and giving the trus¬ 
tee power to sell any property, real 
or personal, was sulflcient as a con¬ 
veyance of realty —^Jackson v. Pills- 
bury, 44 N.E 2d 637, 380 III. 664. 
Divestment of title 

By executing deeds creating trusts, 
settlor divested himself of title and 
transferred It to others, notwith¬ 
standing reservation of power of rev¬ 
ocation, although such power accom¬ 
panying delivery would nullify gift.— 
Burnet v. Guggenheim, N.Y., 53 S.Ct. 
369, 288 U.S. 280, 77 L.Ed. 748. 

838 


Method of devolution of title is im. 
material and legal title for a valid 
gift in trust can be conveyed to trus¬ 
tee inter vivos or causa mortis or by 
any other legal method for transfer 
of title to a donee personally.—Gray 
V. Watters, 61 N.W.2d 886, 243 Iowa 
430. 

Possessory Interest 

While trustee need not have legal 
title to the subject matter of trust, 
he must have something more than 
a mere possessory interest.—^Wlse v. 
Delaware Steeplechase & Race Ass'n, 
i Del , 45 A.2d 647, 166 A.L.R. 830. 
Beal property 

In order to create active trust In 
land, whether spendthrift or ordi- 
i nary trust, legal title to and right to 
possession of land must be vested 
in trustee —Long v. Long, Tex Civ 
!App, 252 SW.2d 235, error refused 
j no reversible error, 

Oratuitous assignment of rights un- 
I der contract 

Rule that if title to property of in¬ 
tended inter vivos gift in trust docs 
not pass to intended third-party trus¬ 
tee for want of delivery of subject 
matter or for want of delivery of in- 
.strument of conveyance, no trust is 
created, and title of properly remains 
In owner free of trust, Is applicable 
to gratuitous as.signment in trust 
of rights under a contract.—Cooney v. 
Equitable Life As.sur. Soc of U. S., 
51 NW.2d 285, 235 Minn. 377. 
Itstention of legal tilde by Ananoe 
company 

Where finance company for which 
automobile Is held “in trust” retains 
legal title under trust receipt agree¬ 
ment, no trust 13 created, since le¬ 
gal title in a true trust vests in the 
trustee.-—^Ilandy v. C. I. T. Corpora¬ 
tion, 197 N.E. 64. 291 Mass. 167, 101 
ALR 447. 

94 , Pa.—Coxpu Jitris giioted Ib 

In re Refior, 60 A.2d 523, 626, 160 
Pa.Super 805. 

65 C.J. P 308 note 48. 

25. Ark.—Aycock v. Bottoms, 144 S. 
W.2d 43. 201 Ark. 104. 

26. Pa—Oorpus Juris anoted la In 

re Reflor, BO A.2d 623, 626, 160 Pa. 
Super. 305. 

66 C.J. p 308 note 49. 
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mediately and unconditionally.*^ 

It is not necessary that title should expressly be 
given to the trustee title passes by implication 
when involved in the general scheme and intent cf 
the trust.29 Mere informality does not prevent 
a bill of sale from being sufficient to pass the legal 
title and uphold a trust declared in a separate in¬ 
strument*® Where the settlor has only an equitable 
interest, the transfer of that interest is necessary.*^ 
If there is no transfer of legal title or equitable in¬ 
terest, a transfer of some power over the property, 
such as the power of sale, is required. 

Transfer of beneficial interest and separation of 
legal and beneficial or equitable title While it has 
been laid down in broad terms that there must be 
a separation of the legal title and beneficial enjoy¬ 
ment,^^ this apparently means that the whole legal 
title and the whole equitable or beneficial title or 
interest may not be vested in one jicrson,^'* and, as 
thus limited, the rule has been recognized in stating 
that the same person cannot at the same time, as 
trustee, possess the entire legal title and, as cestui 
que trust, the entire equitable title hut, in some 
lurisdictions at least, a person may hold as tru.stec 


for himself and for others, as discussed infra § 210. 
Where the owner of property constitutes himself a 
trustee for another, there must be a complete trans¬ 
fer of the equitable title to the property to the 
beneficiary.*® 

b. Delivery of Trust Instrument or Declaration 

While under certain conditions, delivery to the trus¬ 
tee of the trust instrument may be a neceesary element 
of a complete trust, it has been held that there Is no 
need of delivery, and the instrument creating the trust 
need not be delivered to the cestui que trust or anyone 
else in order to be effective. 

While the view has been expressed that, under 
certain conditions, delivery to the trustee of the 
trust instrument executed by the creator is a neces¬ 
sary element of a complete tru.st,*'^' it has been held 
that there is no need of delivery,** and the instru¬ 
ment en'atinc; the tru.st need not be delivered to the 
ce.stm qiic irust’’^® or anyone'*® in order to be ef¬ 
fective; and a declaration con.'stitiiting the owner 
trustee of such projierty need not be delivered to 
anyone, as discussed infra § 64. In order that de¬ 
livery of an alkgid declaration of tru.st to an al¬ 
leged trustee may be effective, it must appear that 


27. Mo—Toon v. Fltanley, 94 W 2d 
96, 230 Mo App. 624. 

Complete as gift 

A gift of the oduitablc or 'bene¬ 
ficial title, where the peison creating 
the trust holds title for the purpo.se.s 
of the trust, must bo tis complete and 
effectual a.s is the gift of the thing 
itself in a gift Inter vivos—Lindner 
Si Boyden Bank v "Wardrop, 10 N. 
R 2d 144, 291 Ill App. 464, afilrined 
18 N.E 2d 897, 370 Ill. 310, 

Betentioa of legal title 

Where the donor retains the legal 
title and gives away only the equita¬ 
ble Interest, a trust is created, ac¬ 
tive or passive, with the donor as 
trustee and the donee as beneficiary. 
—Ragles Building & Loan Ass’n v. 
Fiducla, 37 A.2d 116, 136 N J.Eq. 7. 
affirmed 40 A.2d 627, 136 N.J Eq 117. 

28. N.Y.—Close v. Farmers’ L & T. 
Co.. 87 N.E 1006, 196 N.Y. 92. 

Pormal osslgiuiieiit of Insuraitcc pol¬ 
icy 

A valid voluntary trust could he 
created in death benefits of life pol¬ 
icies without a formal a.ssignment 
of the policie.s to trustee —Mahony v. 
Crocker, 136 P.2d 810, 68 Cal.App 2d 
196. 

29. N.T.—Clo.se v. Farmers' L. & T. 
Co, 87 N.E 1005, 195 N.Y. 92. 

66 C.J. p 308 note 61. 

30. R,I.—Sprague v, Thurber, 22 A. 
1057, 17 R.I. 464. 

31. U.S.~Mullen v. Mullen, D.C. 
Alaska, 117 F.Supp. 638. 


32. US.—Mullen v. Mullen, supra. 

33. NC—Blades v Norfolk South¬ 
ern Itv Co., 21) S E 2d 148, 224 N.C 
32, 151 ALU 1278 

66 C J. p 30!) note 7G 

34. Md—Sleling v, Slelingr, 135 A 
376. 151 Md O.U! 

35. Md—Melnt.vrc v Smith, 141 A. 
405, 1.54 Md. 660 

N.C—Blades v. Norfolk Southern Tty 
Co.. 29 SE2d 148, 224 N.C. 32. 151 
A.L.H. 1278 

36. US—Bingen v. First Trust Co. 
of St Paul. CCA.M}nn., 103 F.2d 
260 

37. N.Y,—Ross V. Ross, 263 N.Y.S. 
871, 233 App Div. 626. 

Insurance poUcy 

■Where there was no delivery by 
Insured, under accident and health 
polley providing death benefits pay¬ 
able to In.sured’s estate, of trust in¬ 
denture, purporting to assign policy, 
directly to trustee named In inden¬ 
ture, and only delivery of the Inden¬ 
ture was to insurer and there wa.s no 
evidence that insurer in receiving in¬ 
denture purported to act in behalf of 
trustee or beneficiaries named in in¬ 
denture, purported trust based on the 
assignment failed for lack of delivery 
of the indenture, hence insured could 
thereafter require insurer to recog¬ 
nize another change of beneficiary, 
even though insurer had changed ben¬ 
eficiary in re.sponse to insured's llr-^it 
request.—Silbert v. Equitable Life 
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Assur. Soc, of U. S., 60 N.E.2d 67, 314 
Ma^s 406. 

Tiust agreement in poBsesslon of 
donor’s agent 

"Where tru.st agri'cmcnt by which 
gift of property was transfeiTed by 
donor to trustee for beindlt of donee 
was in hands of donor’s attorney 
and hl.M agent bt'tw<‘en date agree¬ 
ment was executed and delivery of 
prf>perty to bank as tru.stee, donor 
could have revoked gift at any time 
during that period, no delivery having 
been made to trustee, and there Wa.s 
no effective transfer of gift until 
trust agreement and property wore 
delivered by donor's agent.s to trus¬ 
tee bank —Wuesthoff v. Wiseonsln 
Dept, of Taxation. 62 N.W.2d 131, 201 
Wis. 98, followed in 62 N.W.2d 134. 
261 Wis. 106. 

38. Mass.—Greeley v. Flynn, 36 N. 
E 2d 394, 310 Mass. 23. 

Ohio.—Thomas v. Dye, Com.Pk, 117 
N E.2d 616. 

39. Del —Bodley v. Jones, 32 A.2d 
43G, 27 Del Ch. 273. 

N.J —Bankers’ Trust Co. v. Bank of 
Rockville Center Trust Co.. 168 A. 
733, 114 N.J.Eq. 391, 89 A L R. 697 
—In re Farrell, 169 A. G17, 110 N. 
J.Eq 260 —West Jersey Trust Co. v. 
Read, 158 A. 113, 109 N.J.Eq 476. 
Okl —Burns v. Bostien, 60 P 2d 377, 
174 Okl. 40. 

40. NJ—Eagles Building & Loan 
As.s’n V. Fiducia, 37 A 2d 116, 136 
N.J.Eq 7. affirmed 40 A.2d 627, 136 
N.J.Eq. 117. 
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the alleged creator intended to create a trust. 

Manual delivery is unnecessary** and is of but 

little legal significance where a binding agreement 
is signed by both the creator and trustee,** and the 
trustee's written acceptance of the terms and provi¬ 
sions of a trust agreement constitutes sufficient de¬ 
livery.** Delivery of a bill of sale of personal prop¬ 
erty to a trustee may, it seems, be made through a 

third person.*^ 

Trust deed of real property. Where the subject 
of the trust is real property, title thereto can be 
vested only by a deed of conveyance.*® Rules deter¬ 
mining the requisites and validity of deeds of real 
property in general, as discussed in Deeds §§ 10-70 
apply where the trust res is real property and it is 
sought to transfer the title by dccd.*^ Thus, the 
instrument must contain operative words of con¬ 
veyance.** While the necessity for the delivery 
and acceptance of the trust deed has been recog¬ 
nized,** the delivery of a trust deed of real property 
need not be a formal one;®® delivery to one of 
several trustees may be sufficient,and delivery 


need not be made directly to the trustee; it may 
be made through a third person.®* While there is 
a prima facie delivery of such a deed where it is 
handed to the trustee,®* the trustee need not re¬ 
ceive or have physical possession of the deed,®* and 
any acts or words which clearly manifest the trus¬ 
tor's intention to consummate his deed and to part 
unconditionally with it and with all control over it 
are sufficient to constitute delivery from which ac¬ 
ceptance may be implied.®® Although the mere sign¬ 
ing, acknowledging, and recording of the trust deed 
by the trustor has been held insufficient to impart 
validity to the trust deed unless the trustor delivered 
the deed to the trustee,®® and delivery of the trust 
deed to the clerk of the court for recording of it¬ 
self, without the prior consent of the trustee, is 
not a delivery but merely affirmative evidence 
thereof,®'^ there is a sufficient delivery where a 
party executes a deed, directs that it be delivered 
and recorded, and the grantee consents to accept 
the deed,®® or where the deed is executed in due 
form, recorded, and placed in the hands of the trus- 


41. N.Y.—Wadd v. Ilazolton. 33 KP: 

143, 137 N Y. 21B. 21 L.R.A. 693, 33 

Am S.R. 707. 

0«liv«r7 iaaffeotlva 

Where record showed that trust 
indenture which was delivered to 
trust company, whose representative 
by mlstaJce failed to destroy It as 
subsequently directed, was an earlier 
draft which was never accepted nor 
acted on by parties, neither compa¬ 
ny nor any other party acquired any 
rights as result of such delivery.— 
Randall v. Randall, I> 0 Fla,, 60 F. 
Supp 308. 

Delivery to third person for trustee 

Where a grantor or promisor de¬ 
livers an instrument to a third person 
who is not agent of the grantee or 
promisee and has not been previously 
designated to receive Instrument by 
parties to Instrument, there is good 
delivery only if grantor or promisor 
manifests to third person, at time of 
transfer, intention that third i)crson 
shall hold the instrument on gran¬ 
tee's or promisee's behalf and the 
third person accepts instrument on 
such terms—Sllbert v. Equitable Lite 
Assur Roc. of U. S., 50 N E 2d 67, 314 
Moss 406. 

Xateutloii to transfer la future 

Where written instrument, stat¬ 
ing that money invested in a bond and 
mortgage belonged to a named per¬ 
son, and that the bond and mortgage 
should be turned over to such person 
after maker's death in event It had 
not already been done, instrument 
was not enforceable after maker’s I 
death as a dieclaratlon of trust, not¬ 
withstanding maker during his life¬ 
time bad delivered instrument to the j 


named person —^Rodley v. Jones, 32 
A.2d 436, 27 Del.Ch 273. 

42. Ill—Jackson v. Pillsbury, 44 N. 
E.2d 637. 380 111. 564. 

43. Ill.—Jackson v. Pillsbury, supra. 

44. Ill.—Jackson v PllLsbury, supra 
—Mendahl v. Wallace, HONE 364, 
270 III. 220. 

Sstnm of trust agrsemsat to donor's 
attorusy 

If the grantor's attorney delivered 
the trust agreement and amendments 
thereof to the trustee who, after ac¬ 
quiring possession of the agreements, 
executed the binding consent required 
by their terms, their subsequent re¬ 
tention by the attorney at the trus¬ 
tee’s request did not afLect the matter 
of delivery.—Jackson v Pillsbury, 44 
N.E.2d 537, 380 111. 664. 

45. N.C.—^McLean v. Nelson, 46 N.C. 
396. 

46. Ky—^Hlnton’s Ex’r v. Hinton’s 
Committee, 76 S.W.2d 8, 256 Ky. 
345 

47. Ill —Kelly V. Parker, 54 N.E 615, 
181 III, 49. 

48. Mo —Becker v. Stroeher, 66 S W. 
1083, lf.7 Mo 306. 

65 C.J. p 309 note 60. 

48. Ky—^Hinton's Bx'r v. Hinton's 
Committee, 76 S.W.2d 8. 256 Ky. 
346. 

Md —Buchwald v. Buchwald. 199 A. 

800, 175 Md. 115. 

65 C.J. p 309 note 61. 

DsUvery idiown ^ 

In action by surviving grantor and 
by life beneflclary to cancel trust 
deed conveying grantors’ property in 
trust with direction that on life bene- j 
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ficlary’B death property should be 
conveyed to designated church, evi¬ 
dence sustained finding of delivery of 
deed.—Uesseltine v. First Methodist 
Church of Vancouver, 161 P.2d 167, 
23 Wash 2d 516. 

60. Tenn—Saunders v. Hams, 1 
Head 185. 

65 C.J. p 309 note 62. 

61. U.S —Hits V National Metropol¬ 
itan Bank, Dist.Col., 4 S.Ct. 613, 
111 tl S 722. 28 LKd 677. 

Tex—Texa.s Rice Land Co. v Lang- 
ham, ClvApp., 193 S.W. 473 
68. Tex.—Texas Rice Land Co. v 
I Langham, supra. 

Delivery In person by trustor to trns- 
I tee 

I It is not essential to the validity 
I of the deed that it be delivered in per¬ 
son or actually by the trustor to the 
tru.stoe—Hinton’s Ex’r v. Hinton's 
Committee, 76 R,W.2d 8. 256 Ky. 345 

53. Ohio—Williams v Mcars, 2 
Hlsn 604, 4 WkJy L.Gaz. 293, 13 
Ohio Dec., Reprint, 369. 

54. Ky.—Hinton’s Ex’r v. Hinton’s 
Committee, 7C S.W.2d 8, 256 Ky 
345. 

55. Ky—^Hinton’s Ex’r v. Hinton's 
Committee, supra. 

56. Ky.—Hinton's Ex’r v. Hinton’s 
Committee, supra. 

67. Ky.—^Hinton’s Ex’r v. Hinton’s 
Committee, supra. 

58. Ky—Hinton’s Ex’r v. Hinton’s 
Committee, supra. 

Ohio—Steele v. Lowry, 4 Ohio 72, 19 
Am.D. 681. 

Deposit In askfe deposit box 

Where deed and trust agreement 
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tee who indorses thereon his acceptance of the 
trust.While delivery does not take place the 
very instant the trustee acquires physical control 
of the deed where the expressed intention is that 
delivery shall not occur until a future time,**® in 
general a trust deed takes effect on delivery to the 
trustee®^ and thereupon the rights of the cestui que 
trust attach.Xhe effect of the delivery is not 
impaired by a mental reservation,63 by an oral 
condition attached by the grantor to the delivery 
repugnant to the terms of the deed,^^ or by a sub¬ 
sequent rcdclivery of the deed by the trustee to the 
grantor.65 An instrument which vests title in one 
as trustee, without showing on its face the nature 
of the trust or the name of the beneficiary, vests 
the fee in the grantee.66 

§ 64. Delivery and Possession of Property 

Subject to the rule that the donor who constitutes 
himself trustee may retain possession and control of 
the property as trustee, the owner must surrender con¬ 
trol of the property which he has subjected to the al¬ 
leged trust, and there should either be delivery to the 
trustee or the equivalent of delivery, although there Is 
also authority for the view that delivery is not essential. 

Subject to the rule recognized in some jurisdic¬ 
tions, at least, that the creator of a trust may re¬ 


serve the right to revoke the trust, as discussed 
infra §§ 89, 90, and the rule that the donor or creator 
who constitutes himself trustee may retain posses¬ 
sion and control of the property as trustee, the 
owner must surrender control of the property which 
he has subjected to the alleged trust,6"^ at least in 
so far as his own interest is concerned,68 and there 
IS authority for the view that no trust is created 
where control of the property remains with the al¬ 
leged creator, although the property is in the pos¬ 
session of another,®® or, in general, where the al¬ 
leged creator retains the absolute right of dealing 
with, and disposing of, the property for his own 
bcnefit.70 The transaction is, however, sufficient 
in this regard where the creator parts with all 
control inconsistent with the purposes of the trust 
and, where a person, intending to give property to 
another, vests the property in the trustees and de¬ 
clares a trust, the gift is perfected, and the donor 
loses all dominion over the property.'^^ 

Although there is authority for the view that 
delivery of the trust property is not essential,'^'3 gen¬ 
erally, in order to create a completed trust in per¬ 
sonal property, there should either be delivery to 
the tru.stcc, or the equivalent of delivery,"^4 and, 


execuled by decedent were delivered 
to trustee by decedent at time of exe¬ 
cution, deed was recorded and trust 
aj^reement w'as kept In safe deposit 
box owned jointly by decedent and 
defcndcint, delivery was sliown — 
Gcortre v. Soares, 128 P 2d 377, 64 Cal. 
App 2d 29. 

Delivery for recording' "witliout r©»- 
ervatlon of control 
Trustdelivery of trust deed to 
county clerk for recording- without 
reservation of any control thereover, 
unconditionally, for use of pranteo, in 
accordance with grantee’s previous 
consent to accept deed and a<'t as 
trustee. Intending it to take effect 
Immediately, is sufficient delivery to 
pass title to land described therein to 
grantee as trustee —Hinton's Ex’r v 
Hinton’s Committee, 76 S.W.2d 8, 266 
Ky. 346. 

69. Iowa.—Nowlen v. Nowlen, 98 N. 
W. 383, 122 Iowa B41. 

60. Ky.—Abert v. Lape, 16 S.W 134, 
12 Ky.L,. 728. 

61. NY—Cary v. Carman, 190 N.Y. 

S. 193. 

Tex—Clarke v. Clarke, Com App., 46 
S W.2d 658. answers conformed to, 
Civ.App., 48 S.W.2d 1119. 

63. N.Y.—Wallace v. Birdell, 97 N. 
Y. 13. 

R.I.—Stone V. King, 7 R I. 368, 84 Am. 
D. 667. 

63. N.Y.—Wallace v. Berdell, 97 N. 

T. 13. 


64. N.Y —AVallace v. Berdell, supra 

65. RT—.Stone v. King, 7 R.I. 368, 
84 Am D 667. 

66 . Ky —San.som v. Ayer & Hord Tie 
Co., 139 SW. 778. 144 Ky 665. 

67. Mo—Hess V, Sandner, 198 S W. 
1126, 198 Mo.App. 636 

Pa—In re Schmuk's Estate, Orph , 
36 Berk.s Co 61 
6.6 (’ J. p 309 note 83. 

68 . N .T.-—Bendix v Hudson Oountv 
Nat B.ank. 5') A 2d 2.6.3, 142 N .T Eij 
487—He Mott v. Nalional IJnnlc of 
New Jersey. 179 A. 470. 118 N J.Eq. 
396 

66 C J. p 310 note 84. 

69. Okl — Cook V. First Nat. Bank, 
291 P. 43, 146 Okl 6. 

65 CJ p 310 note 85. 

70. N J —Steven.son v. Earl, 65 A. 
1091. 66 N.J Eq 721. 

71. N.Y.—Rogers Ijocomotive, etc.. 
Works v. Kelley, 88 N.Y. 234. 

Shares of stock 

Where owner of stock certificates 
signed assignments thereon and cer- 
tifli-.ites were delivered to as.signec 
with oral in.structiona to assignee to 
divide the .shares among four persons 
including as.signee, assignee thereup¬ 
on held the stock for himself and the 
specified persons, notwithstanding 
dividend.^ continued to be paid to as¬ 
signor until death—In re Duwe’s Es¬ 
tate, 281 N.W. 669. 229 Wis 115. 

72. Md.—McDcvit v. Sponseller, 164 
A. 140, 160 Md 497. 
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Sqaltahle ownership 

A mere delivery of stock cortifl- 
oate.s, unindorsed, to the donee J,o 
hold in trust, passes at least equita¬ 
ble ownership—Jabser v. Milligan, D. 
C Nel), 120 F Bupp. 699. 
laife iastirance policies 

Valid, voluntary trust was created 
in death bonellts under life policies 
upon delivery of the trust res to trus¬ 
tee and the change of the hrneflclary 
at in.sured’s request to trustee.—Ma- 
hoiiy V. Crocker, 136 P.2d 810, 68 Cal. 
App 2d 196. 

73. Ma.s.s — Cohen v. Newton Sav 
Bank, 67 N E 2d 748, 320 Mass. 90. 
168 A L..R. 1321—Greeley v. Flynn, 
36 N E 2d 394, 310 Mass. 23—Mur- 
r.ay v O’Hara, 196 N E 909, 291 
Maas 75. 

Trust provision as alternate to de¬ 
livery 

Md —Mu.shaw v. Mushaw, 39 A.2d 
466, 183 Md. 611—Milholland v. 

Whalen, 43 A. 43. 89 Md. 212. 

Trust contingent on death 
A donor duo.s not have to divest 
himself of the legal title or control 
of property In order to create a trust 
contingent on his death.—Helper 
."^tate Bank v. Crus, 81 P.2d 359, 95 
Utah 320 

74. Mo.—Atlantic Nat. Bank of 
Jacksonville, Flo. v. St. Louis Un¬ 
ion Trust Co., 211 S.W.2d 2, 367 Mo. 
770. 

Nev.—Gardella v. Santinl, 193 P.2d 
I 702. 66 Nev. 215 
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where one other than the donor is selected as trus¬ 
tee of a voluntary trust, there must be such a de¬ 
livery of the property as constitutes a relinquish¬ 
ment of dominion over the property by the donor,^5 
and as will be effectual to transfer the legal title 
as sometimes expressed, there must be actual de¬ 
livery of the fund or other property or of a legal 
assignment thereof to the trustee, with the intention 
of passing legal title to him as tnistee.^^ In other 
words, in general, it is necessary^* and sufficient^* 
that the creator should have done everything which 
could have been done, the character of the property 
comprising the trust being considered, to transfer 
the property to the tnistce in such a mode as will 
be effectual to pass title, although this is not re¬ 


quired and the transfer of the property is sufficient 
if it is made to a third person for the trustee under 
such circumstances that the donor no longer has any 
dominion over the property,*® or if a sufficient 
declaration is made by the transferee that he bolds 
the property in trust for another.®! Thus, in order 
to make oneself trustee for another of property held 
by the settlor, everything must be done which can be 
done to end the absolute dominion of the settlor.®® 

Delivery of an instrument representing a chose 
in action may become necessary in order to pass 
title to a trustee as against creditors and pur¬ 
chasers.®® While usually delivery of personal prop¬ 
erty to the trustee for the purposes of the trust is 
sufficient to pass title,®* where dclivciy of personal 


Pa.—In re Reflor. 60 A.2d 628. 160 

Pa Super 805 
65 C.J. p 310 note 89. 

Aotoal or ooBstarootlvd dellvorr 

(1) Since equity, in Ite ri*«’oRnltion 
of trusts and m the onforccniprit of 
thorn requires the sumo formalities In 
passinK of the subject matter of the 
Klft as Is required at law, actual or 
QOhHtruotlve delivery Is required In 
the creation of a trust in a third per¬ 
son for the benefit of another.— 
Schenker v. Moodhe. 200 A. 727, 176 
Md. 193. 

(2) Bvldeneo that donor mindful 
of impending death told donee, who 
had cared for donor, that donee would 
And a receipt for purchase of lot { 
among donor's papers, that donor di¬ 
rected donee to places whore donor 
had secreted his papers, bank books, 
and other valuables, and told donee 
to take keys from donor’s trouaers, 
and that donee failed to take them 
because of warning concerning do¬ 
ner's contagious dlscuKc, failed to 
show a gift in trust, since there was 
no delivery.-—Schenker v. Moodhc, su¬ 
pra 

Sallvery or iMMlgnmeat 

In order to establish voluntary 
trust with third person as trustee, 
thore must be delivery of trust prop¬ 
erty to trustee or assignment passing 
legal title to him—Winters v Win¬ 
ters, 109 P.2d 8C7, 1C6 Or C59 

DeUvary of of exeoator's oon- 

veyaao* 

Wlicre carbon copy of oaecutor’s 
conveyance to trustee of 30 per c< nl 
of the revenues reserved to decedent's 
estate under a former Instrument was 
delivered to trustee while executor 
kept originnl. but parties con«iidered 
that thfy hud done all that was necos- 
sary to complete transfer, and con¬ 
veyance by Its terms was presently 
effective, trial court properly found 
that conveyance was In full force and 
disregarded contemponiueous oral 
condition that convc> ance should not 
takt effect until death of executor.— 


Mason v. University of the South. 
Tex Civ App., 212 S.W 2d 854, error 
refused no reversible error. | 

snuures of etook 

An attempted gratuitous transfer 
of shares of stock by assignment to | 
trustees unaccompanied by deliver}' 
or transfer on corporation’s books 
was ineffective, and trust failed for 
want of a res to support It. since in 
absence of consideration, implied 
promise to convey legal title could 
not be enforced — J ohnson v. Johnson, 
13 N.R2d 788, 300 Mass. 24. 

75. Nev—Oardclla v, Santinl, 193 
P 2d 702. 66 Nev. 216. 

Okl—Ratcliff V. Lee, 192 P2d 843, 
200 Okl. 253 I 

65 C J P 310 note 90 
Delivery to ageat of demos 

In order to create an enfotxeable 
trust, the property which is the mb- 
Jecl matter thereof must be delivorod 
to another as trustee, and not os 
agent of the donor—^Ratcliff v Lee, 
supra. 

Burial of mouey oa donee’s property 

Where donor went with donee to 
hasemont of donee’s house and select¬ 
ed spot for burial of money, with the 
knowli'dge that hou>e was owned by 
dunces and under their exclusive do* 
niiniiin niid control, there was nde 
qiinie deliveiy to donee, to create a 
x.ihd trust — Gardella V. Santinl, 193 
1' L’d 702, 65 Nev. 216. 

78. Minn—Cooney v. Bquitnble Life 
Aasur Soc of U. S., 61 N.W.2d 286. 
235 Mmn. 877 

Mo—Atlantic Nat Bank of Jackson¬ 
ville. Pla V St. Louis Union Trust 
Co., 211 S.W.2d 2. 367 Mo 770. 

65 C.J. p 310 note «L 
Degal and equitable tlUa 
Nev ---< .'ardelin v. Satilinl, 193 P.2d 
703, 65 Nev. 215 

DuuAoleut delivery subsequently 
made rffoottve 

Even if delivery of stock icrtifl- 
cates, w’lth assignment of shares in 
trust ogrecinciit, was not effective to 
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transfer them to trustees, the lack 
was BufUclently supplied when they 
were later formally transferred to a 
trustee —^Llimhan v Llnahan. 39 A.2d 
896.131 Conn. 807. 

77. N.Y.—Schenectady Trust Oo. v 
Emmons, 26 N.Y.S.2d 230, 261 App. 
Dlv 154, affirmed 36 N.B 2d 461. 
286 N Y. 626, reargument denied 37 
N.E2d 140, 286 N.Y. 698—HatAeld 
V Buck, 85 N Y.S.2d 613, 193 Mlsc 
1041. 

65 C.J. p SU) note 92. 

AssigBiiieut of uoto as an asslffiuiwn 
of aortgags 

Where assignment of negotiable 
mortgage notes to trustees recUed 
that notes were secured by mortgage 
on designated property, the assign¬ 
ment was buillcient to pass to trus¬ 
tees the assignor's Interest In the 
mortgage.—Linaban v. Llnahan, 39 
A.2d 896. 131 Conn 307. 

7B. Conn.—Llnahan v. Llnahan, su¬ 
pra 

65 C J. p 810 note 93 
DoapUanoe with legal formalltlss 
aeoessary 

Mass—Silbert v Equitable Life Aa¬ 
sur. Sue. of U. S., GO N E.2d 57, 314 
Masa 406. 

Ohio.—Ku(k V. Summers, App., 100 
N.£ 2d 68. 

79. Mo—In re Soulard, 43 S W. 617, 
141 Mo. 642. 

I 66 C J, p 310 note 94. 

80. Conn—^Linahan v. Llnahan, 39 
A.2d 896, 131 Conn. 307. 

Bl. Conn.—^Lmahan v. Llnahan, su- 
' pra 

8iL Mass—MulJoy v. Charlestown 
Five Cents Sav Bank. 188 N E 608, 
285 Muss. 101 

83. Ill.—^Wellington v. Heermans, 

I no 111 5G4. 

84. N.Y.—Morris v. Hughes, 92 N.Y. 

' S 288, 46 Mine 278—Bliss v Foa- 

dlck, 24 N.Y R 939. reversed on oth¬ 
er grounds 27 N.T.S. 1053, 76 Hun 
608 . 
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property to a person is relied on to create a trust 
and to constitute such person a trustee, the delivery 
must be made by the allepred creator with intention 
to vest title in such person for the purpose of 
creating a trust for the benefit of the alleged ben¬ 
eficiary.®^ While it has been laid down broadly 
that possession by the trustee of personal property 
involved is essential to the creation of a trust,®® 
a failure of the trustee to take actual physical con¬ 
trol of the trust property docs not defeat the trust, 
where title is effectually vested in him by a writ¬ 
ten instrument®'^ or otherwise;®® and, where actual 
delivery is impossible, the formal execution and de¬ 
livery of an instrument purporting to be a present 
complete transfer and assignment of such property 
to a person as trustee is a sufficient delivery of the 
property therein described to make the transaction 
an executed, as distinguished from an executory, 
one.®9 Where the creator or donor has only an 
equitable title, only a symbolic delivery to the trus¬ 
tee is possible.^® 

The trust may, however, remain incomplete until 
the property constituting the corpus of the trust 
is delivered to the trustee.®! Thus, failure of the 
trustee to take possession of personal property may 
leave the trust incomplete in the absence of a show- 


TRUSTS § 64 

ing of a symbolical delivery, and, where the trust 
is a voluntary one in personal property, a change 
of possession may be necessary to perfect the trust 
and render it enforceable.®^ Where the instru¬ 
ment creating the trust expressly provides that it 
sh.all be for the benefit of the grantor during his life, 
a retention of possession by him is not inconsistent 
with the trust.®'* 

Deposit in safe deposit box. Actual delivery of 
personal property may be effected by a deposit made 
by one of the trustees and the creator in a safe de¬ 
posit box to which the creator does not have access 
without the consent of the trustees,®^ and it has 
been held that the deposit of securities in a safe 
deposit box to which both the donor and the trustee 
have access may constitute delivery.®® The plac 
ing of the trust res in a safe deposit box of which 
the beneficiary is named as lessee with the donor as 
his agent may constitute a sufficient delivery of the 
trust property.®'^ In general, however, placing of 
securities in a safe deposit box docs not, of itself, 
constitute delivery where the alleged trustee is not 
given the right of access to such box.®® 

Prior pos<!essi(>n by trustee. Where, prior to the 
creation of the trust, the property is in the hands 
of the trustee, no formal delivery of the property 


85. NY—Wadd v Hazf*lton, C:i N K 
143, 137 N.Y 21^, 21 I. R A 69‘{. ;i3 
Am SR 707—Rhea v Crofut. 196 
NT.S. 850, 203 APP Div. 210. 

66 C J. p 310 note 97. 

86. N.Y—^Von Hp.*tse v MacKaye, 17 
N Y.S. 66, 62 Hun 468. 

Stock certificates 

(1) An attempted gratuiloua trans¬ 
fer of shares of stock by aa.signment 
to trustees unaccompanied by deliv¬ 
ery or transfer on corporation’s liook.s 
IS Ineffective and proposed trust is 
not created—Johnson v. Johnson, 13 
N,E2d 788, 300 Ma.ss. 24. 

(2) In absence of delivery of 
shares of a real estate trust to a ,son 
by hlB father, the son could not be 
considered as a trustee for the b<-n- 
eflt of himself and hi.s brothers and 
sisters.—Rock v. Rock, 33 N.E.2d 973, 
309 Mas.s. 44. 

(3) I.ssuance of certifleate of build¬ 
ing and loan stock in name of dece¬ 
dent in trust for complainant cre¬ 
ated neither valid gift nor valid dec¬ 
laration of trust in complainant's fa¬ 
vor where no consideration moved 
from complainant and decedent re¬ 
tained complete dominion and control 
over stock until his death.—Zimmer¬ 
man V. Nauhauser, 183 A. 820, 119 N. 
J.Eg 424. 


I Rhelnian, 63 S W 2d 92.3. 246 Ky. 
I 508 

65 r J. p 311 note 99. 

: Stock certificates 

(1) Evc<'ut ion and delivery of trust 
apreciiient containing words of pres¬ 
ent n.ssignmnnt of certificates of 
.stock, with intent 1o pa.ss title, ■with¬ 
out delivery of certincates represent¬ 
ing shares .and without consideration 
IS valid and binding ns between the 
parties since as bctwi'cn them stocks 
miiv be transferred b.v written us- 
sinnnicnt without delivery of the 
.stock certificates.— Home for Desti¬ 
tute Crippled Children v. Roomer, 31 
NR 2d SI 2. 308 Ill App. 170. 

(2) Whi're deceased assigned stock 
to the a.ssignce in trust for another 
but kept hi.s stock certificate in liis 
leak box at the li.iiiK after the stoik 
had been Iransfeired on the hooks 
of the corporation, siu h actir»n did 
not prevent the trust from toKuig <'f- 
fect—Newland v. McNeill, 126 S.Wk 
2(i 127, 277 K>. 245. 

88- Cal —Thomas v. Lamb, 106 P. 

251, 11 Cal App 717. 

65 C J. p 311 note 1. 

89. N.Y.—^Ileise v, Wells, 104 N.E 

1120, 211 NY. 1. 

Stock oortlficates 

Where stock certificate was not In 
trustor’s posse.ssion at time ho sought 
to transfer corporate stock to trus¬ 
tee by Irrevocable trust Instrument, 
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and symbolic delivery was effected 
by execution of trust Instruniunt and 
stock power directing transfer of ti¬ 
tle on book.s of corporation, trust 
was not incomplete because stock cor- 
tiflcRte was not endor.yed and deliv¬ 
ered—Bakewell v. Clemens, 190 S.W 
2 d 912, 354 Mo. 686. 

90. Mo—State ex rel. Kansas City 
Thcologlc.il .Remfnary v. Ellison, 
216 R.W. 907 

91. NY—Rosa v. Ross, 253 N Y S. 
871, AppT>iv G2G —In re Jliva's 
Tru.st, 100 N Y K 2d 357. 

92. Iowa.—vStokea v. Sprague, 81 N 
W. 195. 110 Iowa 89. 

93. Mo.—Rrannock v. Magoon, 125 
SW 535, 141 Mo.App. 316. 

66 C J p 311 note 6. 

94- III—Williams V. Evans, 39 N K. 
69H, 154 Ill 98 

65 C J. p 311 note 7. 

Seen t trust for grantor as badge of 
fraud see Fraudulent Conveyances, 
227-234. 

95. Ill—Meldahl v. Wallace, 110 N. 
E. .354. 270 Ill. 220. 

96. R I—Talbot v. Talbot. 78 A. 635, 
32 R I. 72, Ann.Cas 1912C 1221 , 

97. Ky—TicLeuil’s Ex'rs v. PcLoull, 
74 S.W.2d 474, 266 Ky.St 406. 

98. N.Y —Shea v. Crofut. 196 N.Y.S 
850, 203 App.Div. 210. 

66 C.J. p 311 note 10. 


87. Ky.—Hardin's Committee v. 
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IS required,®® and it is not necessary for the creator 
to withdraw the property and thereafter redeliver 
it.! 

Delivery to one of several trustees may be suffi¬ 
cient to create a completed trust.® 

Delivery of property to cestui que trust. Delivery 
of the trust property to the cestui que trust is not 
essential to the valid creation of an express trust,* 
even where the creator constitutes himself the trus¬ 
tee.* 

Retention of possession by creator constituting 
himself trustee. While the view has been taken that 
the execution of a present and complete assignment 
of personal property docs not of itself render the 
assignor a trustee for the designated assignee where 


the assignor retains both the property and the as¬ 
signment,® and although the policy of the law in 
requiring delivery to effect transfer in certain in¬ 
stances may not be evaded by merely calling the 
transaction a declaration of a trust,® if the creator 
of the trust by appropriate words or acts fully and 
completely constitutes himself trustee, no change of 
possession is necessary,^ and he may also retain pos¬ 
session of the instrument creating the trust,® and 
need not deliver it to the beneficiary.® On the other 
hand, it has been held that where the creator has 
never informed the beneficiaries of it, a voluntary 
trust cannot be created where the creator has at¬ 
tempted to make himself trustee and has kept the 
property in his own hands, subject to his own 
disposal.^® 


99. Mass.—^Kerwin ▼ Donaffhy. 69 K. 
B2d 299. 317 Mass. 669. 

1. JT.T—Orton v. Tanndnbaum. 186 
N.Y.S, 681, 194 Api> Dlv. 214. 

S. R.I—Talbot V. Talbot, 78 A. 686, 
*2 HI. 72. Ann.r!as.l912C 1221. 

Wsg'otlabls notss 

Wlicre trust asreement contained 
express assignment of negotiable 
notes to trustees and notes were de¬ 
livered to one of trustees ns custodian 
for all. such delivery was all that 
was ncccsaary to voht X)OMsession In 
trustees and trustees wore vested 
with power to sue on and collect the 
notes.—Lilnohan v. Lilnahan, 39 A.2d 
896, ISl Conn 307. 

3. NJ.—^Hankers’ Trust Co, 168 A 
783. 114 N.J Eq .391, 89 A.L 11 C97 
—In re Farrell. 169 A 617, 110 N J, 
Eq. 260 

66 C.J. P 311 note 13. 

Mot natural Incident of imst 

Possession of truMt res by cestui 
que trust Is not n iiatumi incident 
of trust, under whuh trustee Is al¬ 
most always given possession and 
powers of management of trust prop¬ 
erty, so that lruMH.T(’tion nllowunK an¬ 
other than owner of l.md possesfeion 
thereof IS more npt to Indleate intent 
to transfer a legal Interest therein 
to pos^. shyr than to make liiin a 
eestui que trust—Hill v. Irons, 113 
NE.2d 213, 160 Ohio St. 21. 

4 . R.I.—KnuKenhjelm v. Rhode Is¬ 
land ILssrital Trust Co, 114 A 6, 
43 B T 569 

66 C.J. P 311 note 14. 

5 . n.Y—W ndd V Ilu/.elton. 33 NE 
143, 137 N.Y. 216. 21 L. R A. 693. 
33 AmSU 707—CSovln v De Mir¬ 
anda, 29 NTS 345. 79 Ilun 286. 
27 N.Y.S. 1049, 76 Ilun 414. 

6. Mo.—State ex rel. Union Nat. 
Bank of t^pringfleld v. Blair, 16C S 
W.2d 1086, 360 Mo. 622. 


Mara lataatioaa aot lagally Anal aad 
daAaltlva 

Mo—State ex rel. Union Nat Bank 
of Springfield v Blair, 166 S.W 2d 
1086, 360 Mo. 622. 

Mora atataznaat that on* in tmataa 
for anothar gives nominal cestui no 
rights, unless something furl her 
shows that present creation of equi¬ 
table Interest is intended and that 
settlor has ceased to have full do¬ 
minion.—^Murray v. O'Hara, 196 NB 
909, 291 Mass. 76. 

OartlAad check in aavalopa addressed 
to baneficlaxT 

Where diMcdcnt before death drew 
certified checks to order of a hospital 
and ohuroh and placed them in sealed 
envelopes addressed to payees and j 
contuining writings expressing deco-1 
dent's intontion to make gifts of 
cheeks to payees, but envelopes re-j 
mnini'd In deceUonl’s possession until 
after his deoth, and there W'.as no 
evidence that decedent held checks us 
trustee, no trust was created willi 
respect to them for henellt of pu> cos 
—In re Williamson's Will, 36 NTS. 
2d 1016, 264 AppDiv. 615. appeal de¬ 
nied 87 N.Y.S.2d 441, 364 App.Uiv. 
967. 

7. US—^Bingen v. First Trust Co 
of St. I’aul, aCAMinn, 103 F.2d 
260—Morsman v. C I R, CCA8, 
90 F.2d 18, 113 A.L.R 441, certiorari 
denied Morsman v. Ilelvenng, 68 
set. 20, 302 U.S 701. 82 LiKd 642 
Del—Delaware Trust Co. v. Fitz- 
maurlcc, 31 A2d 383, 27 Del Ch. 
101 modified on other grounds, 
Crumlish v. pcldwitro Ttust Co, 
38 A 2d 465, 27 Del.Ch. 374—Jones 
v. Bodley, 27 A 2d 84, 26 Del Ch 
218, reversed on other giuunds, 
Bodley v. Jones, 32 A.2d 436, 27 I>el. 
Ch 273. 

Ky—^DeLeuil’s Ex'rs v. DeDeuil, 74 
S.W.2d 474, 266 Ky.St. 406. 

Mass.—Cohen v. Newton Sav. Bank, 
C7 N.E.2d 748, 320 Mass. 90. 168 
A.L..R 1321—Rock v. Rock, SI N.E 
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2d 978, 809 Mass. 44—Murray v. 
O'Hara, 196 N E. 909, 291 Mass. 76. 
Mo—Corpus Jnrls oitsd la. Idle v. 
Union Nat. Bank of Springfield, 
156 SW2d 941, 946, opinion quash¬ 
ed on other grounds State ex rel. 
Union Nat Bank of Springfield v. 
Blair, 166 S.W 2d 1086, 850 Mo. 
622. 

NJ.—^Eagles Building & Ltoan Ass'n 
I V. Fiducia. 37 A2d 116, 136 N.J.Eq. 
7, unirmed 40 A2d 627, 136 N.J.Eq. 
117 

N.Y—In re Brown's Will, 169 NB 
612, 262 N.Y 366—^In re Sweeney's 
Estate, 279 NTS. 927, 156 Mlsc 
461. 

ND—Ilagerott v. Davis, 17 N.W.2d 
16, 73 N.D 632. 

Ohio—Thomas v. Dye, Com.Pl., 117 
NE2d 515 

Vt.—Smith V. Deshaw, 78 A.2d 479, 
IIG Vt 441—Warner v. Burlington 
Federal Sav & Loan Ass'n, 49 A 2d 
93, 111 Vt. 463. 1C8 A UR. 1266 
65 C J. p 311 nolo 16 
Delivery to beaeficlary 

The immediate delivery of the sub- 
Jeet matter of the trust to the bene¬ 
ficiary is neither neccSMiiry nor ap¬ 
propriate in order for the owner of 
property to constitute himself trus¬ 
tee for another—Jones v. Bodley, 27 
A 2d 84, 26 Del Ch 218, reversed on 
other grounds, liudb^y v. Junes, 32 A 
2U 436, 21 Del Ch. 273. 

8. U S.—^Morsman v. C. L R., C.C.A , 
99 F 2d 18, 113 AUR. 441, certiorari 
denied Morsman v Heliering, 68 
set. 20, 302 U S 701, 82 LEd. 542. 
Maas—Rock v Roek. 33 N.K 2d 973, 
309 Mums 44—Murray v. O’Hara. 
195 N.E 909, 291 Moss. 75. 

65 C.J. p 312 note 17. 

0. N.Y.—^In re Brown’s Will, 169 N. 
E 612, 262 N.Y 366. 

la Mass.—Robertson v. Parker, 191 
N.E. 646, 287 Mass. 351—^Welch v. 
Henshaw. 49 N.EL 659, 170 Mass. 
409. 
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Return of property to donor. The effect of deliv- I pose of creating a trust is not necessarily destroyed 
cry of certificates of stock to a trustee for the pur- 1 by the trustee’s return of the stock to the donor.^^ 

6 . Evidence 


§ 65. Presumptions and Burden of Proof 

An intention to create an express trust will not be 
presumed in the absence of an express declaration to 
that effect where the whole purpose of the deed or other 
Instrument, without peril to the rights of any person, 
can be accomplished under the power conferred by the 
Instrument. 

An intention to create an express trust will not 
be presumed in the absence of an express declara¬ 
tion to that effect, where the whole purpose of the 
deed or other instrument, without peril to the rights 
of any person, can be accomplished under the power 
conferred by the instrument.^^ It may be assumed 
that a valid trust was created when a person takes 
out shares of a family corporation in his name as 
trustee for his children.^3 

Oral or written declaration. It will be presumed 
that an agreement creating a trust in real property 
was evidenced by writing in conformity with the 
statute of frauds and, where an attorney of a 
corporation judgment creditor hid in the property 
at execution sale and received a deed in his own 
name, for the sole purpose of conveying it to the 
corporation, the trust will be presumed to have been 
created or declared by deed, as required by stat- 
ute.15 Where a complaint does not charge that 
the trust relied on is in writing or that it rests on 
an agreement, it will be presumed that it w.is in 
parol. 

Delivery of writing. A legal presumption obtains 
in favor of delivery of a trust agrceincnt,!'^ and the 
burden of proof rests on the grantor and those 
claiming under him to show an absence of dc- 


livery.i* Thus, the delivery of a declaration of 
trust will be presumed where it is produced from 
the possession of the beneficiary, who is shown to 
be the proper custodian,!^ and a presumption of de¬ 
livery of a deed creating a trust arises from the 
execution and recording Ihcreof.^o 

Transfer of title. Where property is claimed un¬ 
der a trust imposed on a third person, the burden 
is on the beneficiary to show that the legal title 
passed beyond the control of the settlor in his life¬ 
time, to the trustee or beneficiary.^'^ 

Spendthrift trust. Ordinarily there is a presump¬ 
tion against the creation of a spendthrift trust un¬ 
less either words to that effect are set forth or a 
clear and undoubted intention to that end is mani¬ 
fested by terms of the mstrumcnt .22 

§ 66. - Existence, Validity, and Terms of 

Trust in General 

There is a strong presumption against the existence 
of an orally created trust, and one who alleges an ex¬ 
press trust has the burden of proving It. Where there 
is evidence establishing an express trust, favorable pre¬ 
sumptions arise, and the burden of proof is on the party 
disputing its validity or terms. 

There is a strong presumption against the exist¬ 
ence of an orally created trust,23 and presumptions 
which arc not the usual and almost necessary de¬ 
ductions from the facts proved may not be indulged 
to ingraft a parol trust on a legal title.2^ Ordinari¬ 
ly, as discussed m Property § 17, a person holding the 
title or possession of property is presumed to be the 
absolute owner. Where a conveyance is without 


11 . N.Y.—Fehder v. Furman, &4 N. 
Y S 2d 820 

65 C.J p 312 note 19. 

12. N Y—‘Hoermana v. Robertson, 
64 N.Y 332. 

65 C J. p 319 note 33. 

13. Cal—Church v Church, 105 P.2d 
640, 40 Cal App 2d 696 

14. Mont —Mantle v. White, 132 P 
22. 47 Mont. 2,34. 

15. N Y —Wrigrht v. Douglass, 7 N 
Y. 564, 1 Scld 57. 

16. Ind—Alexander v. Spaulding, 66 
N E G94, 160 Ind. 176. 

17. Ill —^Jackson v Pillsbury, 44 N. 
E 2d 537, 380 Ill. 554. 

N.C.—Cannon v. Blair, 60 S.E 2d 732, 
229 N.C. 606. 

18. Ill.—Jackson v. Pillsbury, 41 N. 
E 2d 637, 380 Ill. 554. 


19. N Y —St.arhu<;k v. Farniera' Doan 
A Tru.st Co., 51 N.Y.S. 68, 28 App. 
Divr 272 

Prima facie evldeiioe 

rTi‘.sumption of delivery arising 
from po.ssession of fru.st agreomi'nt 
was jirirna facie evidence of delivery 
and KUPF'orted a judgment—George 
V Soares, 128 P.2d 377, 64 CalApp.2d 
29. 

20. Md—HouKon v. Houlton, 86 A. 
514, 119 Md. 180. 

21. Ohio.—Worthington's AdmT v. 
Redkey, 99 N.B. 211, 86 Ohio St. 
128. 

Necessity that donor or creator part 
with interest in property to trus¬ 
tee generally see supra S 03. 

22. Tex.— Corpus Juris quoted in 
Long V. Long, Civ.App., 252 S.W.2d 
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236, 246, error refu-sed no reversible 
error. 

Utah —Corpus Juris quoted in Cron- 
quist V. Utah State Agr. College, 
201 P2d 280, 284, 114 Utah 426. 

65 C.J. p 642 note 68. 

Reasou for rule 

liestraint.s against alienation of 
both legal and equitable fees are gen¬ 
erally void.—Long v. Long, Tex Civ. 
Apj).. 252 S.W.2d 235, error refused 
no reversible error. 

23. U.S.—American Bonding Co. of 
Baltimore v. Hord, C.C.A.Ark,, 98 
F.2d 360. 

Ark.—Ripley v. Kelly, 183 S.W.2d 
793. 207 Ark. 1011. 

24. Tex.—Groseclose v. Johnston, 
Civ.App., 184 SW.2d 648. 
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consideration, and the parties are strangers, it has 
been held, on the one hand, that there is a presump¬ 
tion that the grantee holds in trust for the grantor, 
unless there is evidence establishing a gift,2*> but 
on the other hand the view has been taken that 
where a transfer of property is made without con¬ 
sideration, no inference that the transferee is to hold 
the property for the benefit of the transferor aris¬ 
es,26 and that a conveyance for a recited considera¬ 
tion of love and affection is presumptively a gift as 
distinguished from a trust.27 Furthermore, the 
omission of covenants of general warranty of title 
in a deed does not give rise to an inference that the 
land was to be held in trust for the benefit of the 
grantor.28 An obligation to give away one’s prop¬ 
erty by means of trust is not to be presumcd.28 
Where personal property is delivered to, and ac¬ 


cepted by, a person, with directions to give it to the 
donor’s husband in trust for their sons, the pre¬ 
sumption is that the recipient took the property as 
trustee or agent for the donees;26 and, where one 
person buys property for another, the only permis¬ 
sible presumption, in the absence of a showing to 
the contrary, is that he holds it in trust until he is 
repaid his advance.21 

One who alleges an express trust has the burden 
of proving it.22 So, where complainant seeks to 
establish an express trust in land, based on a parol 
agreement, the burden is on him to show that the 
agreement has been so far executed that a refusal 
of complete execution would ojicrate as a fraud.22 

When there is evidence establishing an express 
' trust, favorable presumptions arise,2^ such as that 


25. Ohio —Bayles v. Cros.'tman, 6 
Ohio Dec, Reprint, 364, 5 Am.L. 
Rec. 13. 

Tran.sfer from husband to wife or 
wife to huHband see Infra S 68. 

26 . Kan—Foosheo v Kasenborg, 102 
P.2(i 95)5, 152 Kan 100. 

27 . Tex—Small v. Crooks, Olv App,, 
16.1 SW2d 236, on-nr refused 

Presumption that gift was intended 
generally see Gifts § 65. 

28 . W Vo.—Ilobhitt V. Bobbitt, 43 S. 
E.2d 66, 130 W Va. 173. 

29. U.S—Van Sciver v Rothensies, 
C.C.A Pa., 122 F.2d 697. 

Proceeds of insuxonoe policy 

(1) On the question of exi.stence of 
trust, a debtor-creditor relation.ship 
created by a loan of money from the 
l)eneflclar.v named in a life policy to 
the insured creates no presumi)tlen 
of a limited right of recovery on the 
part of the dcHignaLed beneilel.arv — 
Zolintakus v. Orfanos, CCA Utah, 119 
F 2d 571, certiorari denied Uifanos v. 
Zulintakis, 62 S.Ct. 62, 314 U S 630, 
80 DFd 50C. 

(2) Whore the right to change the 
beneficiary is reserved under the 
terms of the policy, it will be pre¬ 
sumed that it was the Intention of 
the insured to leave the entire pro- 
ceed.s of the policy to the dcsigmuled 
bonelH lary, In al>scnce of any eom- 
pelliiig equities of those clamung 
contra to the designated bent-fit lary 
—Zolintakia v. Orfanos, G.C’AUfah, 
119 F 2d 571, certiorari denied Or- 
fanoH V, Zolinlakis. 62 S.Ct. 62, 314 
U S 630, 86 LEd 506 

30. Mont—Slagg v. Stagg. 300 P. 
6.30. .00 Mi>nt. 180 

Fre.sumption of acceptance of trust: 
Uy iieneliciary .see stipra § 61. 

By trustee sec supra if 60. 

31. U S,—Stark v. Bauer Cooperage 
Co., CC.AOhio, 3 F 2d 214, cer¬ 
tiorari denied 45 S.Ct. 464, 267 U.S. 
604, 69 L.Ed. 809. 


I 32 . U.S.—Jackman v. Equitable Life 

I As.sur. Soc. of U. S., C C A Pa , 145 

j F.2d 94.5—^Van Saver v. Rothensies, 

I C.C.APa, 122 F.2d 697-—Zaml.er- 
letti V. Zamberlettl, D C Iowa, 105 
F.Supp. 873—Mutual Life Ins. Co. 

I of N Y V Cleveland. D C Pa. 82 
F.Supp. 358—Overly v Overly, DC 
Pa., 65 F Supp. 174, afllrined, C.C. 
A. 1.58 F 2d 384. 

Cal.—Cohn v. Cohn, 20 P.2d 61, 130 
CalApp 349. 

Ill —Reynold.^ v First Nat. Bank, 
279 III App. 581. 600. 

Kan—Katsehor v. Ley, 113 P.2d 127, 
153 Kan 56!) 

Md.—Dougherty v. Dougherty, 2 A.2d 
433, 175 Md 441. 

Mass.—Rugo V Rugo, 91 N.E 2d 826, 
326 Mass 612—American Emp Ins 
Co. V, Web.ster, 76 N E 2d 130, 322 
Mass. 161-—Rock v. Rtick, 33 N E 2d 
973, 309 Moss 44—Levy v. Levy, 
35 NE2d 659, 309 Ma.ss. 486 

Mis.s—Landau v. Landau, 187 So 224, 
185 Miss 45. 

N.J.—Skoczyla.e v. Skoczylas, 24 A 2d 
881, 131 N.JEq 246—J. A. B Hold¬ 
ing Co. V Nathan, 184 A. 829, 120 
N J Eq 340-—Szpak v Szpak, 168 
A .386. 114 N.J Eq 143 

N.Y —Wojtkowiak v Wojtkowiak, 85 
N.Y.S 2d 198. affirmed 8l N.Y.S.2d 
171, 273 App.Div. 1062. 

Ohio—Hill V. Irons, 113 NE.2d 243, 
160 Ohio St. 21—Vincent v. Divine 
Peace Mission Movement, App, 118 
N.Pl 2d 190—Loewenatine v. Loew- 
enstlne. 42 N.E 2d 1007, 69 Ohio 
App 636. 

Pa—Brunier v. Stanert, 86 A 2d 130, 
36!) Pa 178—Keller v. Keller. 41 A. 
2d 647, 351 Pa, 461—^Warburton v. 
Warburlon. 21 A 2d 21, 342 Pa- 401 
—Gnbbel V Gribhel. 17 A.2d 892. : 
341 Pa. 11—In re Tunnell’s E,state, 
190 A 906, 325 Pa. 554—Brubaker 
v Lauver, 185 A. 848, 322 Pa. 461 
—Major.s V Majors, 33 A 2d 4 42. 
153 Pa.Super. 175, affirmed 37 A 2d j 
628, 349 Fa. 334—In ro Zollcr’s Es¬ 
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tate, 62 Pa Dlst, & Co. 328—Crossan 
V Galloway, Com.PI., 5 Chest.Co. 
229. 

Tex ■—Amerada Petroleum Corp. v 
Massad, Clv.App., 239 S W.2d 730, 
error refused no reversible error 
—Millsups V. Moon. Civ App, 193 
S,W'2d 221—Speights v. Deon, Civ. 
App., 1S2 S.W.2d 101'6, error refus- 
I ed—Jone.s v Jones, Civ.App., 181 

S W 2d 988. error refused—Clayton 
V. Ancell, Civ.App., 159 S.W.2d 962, 
affirmed 168 S.W.2d 230, 140 Tex. 
441—^Ilidalgo County Bank & Trust 
Co. V. Goodwin, Civ.App., 137 S.W. 
2d 161, error dismissed, judgment 
correct—Tabor v. Zavala County 
Bank, Civ.App., 90 S.W.2d 660, er¬ 
ror dismi-ssed 

Utah—Hansen v. Hansen, 171 P.2d 
392, 110 Utah 22'2. 

W.Va—Winfree v. Dearth, 188 S.E. 

8S(), 118 W Va. 71. 

65 C ,F. p 318 note 31. 

J)--gree of proof see infra 5 71. 

Suffii icncy of evidence to sustain 
burden of proof see infra § 71. 

33. Va—Jackson v, Greonhow, 156 
S.E 377, 155 Va. 758. 

34. Iowa.—^Morris v. Landaur, 48 
Iowa 234. 

Pa—Riess v. Wilson, Com.Pl., 67 
Dauph Co. 71. 

65 C J p 219 note 36. 

Trust created by legislattixe 

The courts should make every pre¬ 
sumption of Intendment in favor of 
the manife.st object of the legislature 
and against the f.ailure of a benefl- 
cient trust created by a state appro¬ 
priation.—Bis.sell v. Butterworth, 118 
A 50, 07 Conn G05. 

Purpose of creatlngr spendthrift trust 

In absence of any other purpose 
stated in instrument creating spend¬ 
thrift trust, presumption exists that 
It was created for maintenance and 
support and, in some cases, education 
of beneficiaries.-—^In re De Lano’s Es¬ 
tate, 146 P.2d 672, 62 Cal.App,2d 808. 
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a person executing a declaration of trust is of 
sound mind^<^ and is familiar with the terms of the 
declaration^^^ and that it is valid and binding accord¬ 
ing to its terms,*7 and the burden of proof is on 
the party disputing its validity or terms.^* Thus, 
the burden of proof is on the maker of a declara¬ 
tion of trust who asserts that it was without con¬ 
sideration,or was to be binding only on certain 
contingencies.^® Where there is evidence that, ex¬ 
cept for occasional intervals, the grantor in a deed 
of trust was insane during a period of time includ¬ 
ing the execution of the deed, the burden is on the 
person asserting the trust to show that it was exe¬ 
cuted during a lucid interval."^^ 

Termination of trust While a party asserting 
that a trust once existing has tcmiiii.itecl or been 
extinguished usually has the burden of proof, ^2 a 
trust shown to have once existed will be presumed 
to have been extinguished after the lapse of forty 
years, and the death of all the original partics.^3 

§ 67. -Deposits in Bank 

Ona who alleaea an expreat tract In his favor In a 
bank deposit has the burden of proving it, but the lan¬ 
guage of a deposit sgreement may give rise to a pre¬ 
sumption that a trust waa created, and If it does, the 
burden of rebutting the presumption is on the person 


meserting • leek of Intention to eroito a truot or attaek- 
IflO the tranofer aa lllueery. 

In accordance with the general rule stated supra 
§ 66, one who alleges an express trust in his favor 
in a bank deposit has the burden of proving it.^^ 
Where the owner of a bank account transfers it to 
a new account opened in his name in trust for him¬ 
self and another, joint owners, subject to the order 
of either, a rebuttable presumption of a trust in the 
account arises.*^ On the other hand, the mere lan¬ 
guage of a deposit document which makes no men¬ 
tion of a trust, but which provides that the account 
IS thereafter to be a joint account in the names of 
the owner and another, subject to the order of 
cither, and balance at death of either to the survivor 
does not raise the presumption that a trust was 
cst.'iblishc<!.^<* hut the burden is on the survivor to 
show the existence of such a trust,and even if 
a prcsnmiition of a trust arose, it would be rc- 
hiittablc."*** 

If a person ficposits his own money, in his own 
name, in trust for another, and dies before the ben¬ 
eficiary, without revocation or some decisive act 
or declar.ition of disaffirmance, a presumption arises 
that an absolute trust as to the balance remaining 
on deposit at the death of the depo.sitor was cre¬ 
ated,^® but It has been held in a number of cases 


as. Cal —American Truat Co v Dix¬ 
on, 78 F.2d 449, 26 Cal.App 2d 426. 

36. Pa.—In re Greenfield, 14 Pa. 489. 

37. U.S—Irvina v. Dunham. Cal., 4 
S.Ct 601, 111 U.S. 327. 28 I...Ed 
44t 

66 C.J. p 319 note 38 
Undue InMuencp arising from rela¬ 
tionship of parties see Infra 8 08. 

38. Ky—^Forsythe v. iiexinffton 

BanklnK. etc., Co., 121 B.W. S62. 

66 C J. p 319 notes 36-41. 

Xeatol inoapaolty 

Settlor's daughter and adopted 
ETtiiidson aeeklns to sot aside decla¬ 
ration of trust and amendnipnt then- 
to hud burden of showing affirmative¬ 
ly by a preponderance of the evi¬ 
dence that settlor was of unsound 
mind at time of execution of dePlara- 
tion and amendment.—^^tniencun 
Trust Co. V. Djxon, 78 P2d 449. 20 
Cal App.Sd 436. 

39. U.S—^Irvine v. Dunham, Cal., 4 
S.Ct. 601, 111 U.S. 337. 28 U.Ed. 
444. 

40. U S.—^Irvine v. Dunham, supra. 

41. Va—^Inxe v. Inge, 91 S E 142, 
120 Va. 329. 

48. Me.—Cazallls v. Ingraham. 110 
A. 359. 119 Me. 240. 

Wia—^Blalce v. Johnson, 193 N.W 
388. 180 WJs. 486. 

43. U.S.—'Prevost v. Grals, Po., 0 
Wheat. 481. 6 D-Ed. 311. 


44. Vt.—^Warner v. Burlington Fed¬ 
eral 8av. & Doan Ash’n. 49 A.2d 93, 
114 Vt 463, 168 AL..R. 1265. 
Beaeflolajrsr named In card attached 
to hank's ledger card expressing de¬ 
positor's wish to leave money In such 
itank In I rust for him had the bur¬ 
den of proving creation of a complet¬ 
ed trust In imrik account In his favor 
—Warner v Burlington Federal Sav. 
& Loan Ass'n, supra. 

46. Md —^Hancock v. Ravings Bonk 
of Baltimore, 86 A.2d 770, 199 Wd 
163—Coburn v. ShUllng, 113 A. 761, 
138 Md. 177. 

Creation of trust by deposit In bank 

Bee suitra | 54. 

49. DC—Murray v. Gadsden, 197 F. 
2d 194. 91 U.S.APP.UC. 38, 83 

A.L.It 2d 654. 

47. Lo.—^Northcott V. Livlngood, 
App, lU So 2d 401. 

48. DC—Murray v. Gadsden, 197 F 
2<1 194, 91 U.8.AppD.C. 38, 33 A.L. 
II 2d 664. 

49. Ga—Wilder ▼. Howard, 4 S E 2d 
199. 188 Go. 426. 

Me—(^ozallis v. Ingraham, 110 A. 
369, 119 Me. 241. 

N.y.—^Application of Ilaipern, 100 N 
Y.S2d 804, 277 App Uiv. E25, af¬ 
firmed 100 N.E.2d 120, 303 NY 
83—Muxruy v. Brooklyn Sav. Bank, 
16 NT.S2d 916. 268 App.Div. IS^ 
—^Larkin v. Greenwich Sav. Bank, 
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271 NTS 288, 241 AppDIv. 874— 
In ro Rhortle'fl Estate, 130 N.T S. 
2d 233, 206 Mlsc. 35—In re Purcell's 
Will, 107 NT.S.2d 966, 200 Mlsc. 
64 3—In r© Ungara'n Estate, 51 N. 
ya2d 386, 183 Mlsc. 907—In re 
Weinstein’s Estate, 28 N Y S.2d 137, 
176 Mine 692—In re Weinberg’s 
Estate, 296 N.Y.S. 7, 162 Mlsc. 867 
—In re Stites’ Estate. 289 NY.S. 
697, 160 Mlsc 162—In re McCann's 
Estate, 281 N.T.a 445. 166 Mlsc.. 
7<;3—In re Tarme's Estate, 264 N. 
Y R 03. 148 Mlsc. 467, affirmed 273 
NTS 403. 242 AppDIv. 899—^In ro 
Phipps’ Will, 126 NTS 2d 606— 
In re FriealnK's Eat .ate. 123 N.Y.S 
2d 207—In re Koster’s Will, 119 
NTS 2d 2—In re Prokaskoy’a WHI. 
109 N V fl 2d 888—In re Frelatadt’s 
Will, 104 N.Y.S 2d 610, affirmed 106 
N.Y.S 2d 996, 278 App.Div. 962. 

amendiMl 107 N.T S.2d 466, 279 App. 
DIv. 602—In re LoefTlcr’s Estate. 
97 NT S2d 450. alllrmod 102 N.Y.S. 
2d 221. 278 AppDIv 559. 

Pa—In ro Furjanlck’s Estate, 100 A. 
2d 85, 875 l»a. 484—In re Ilodgers’ 
Khlatft, 97 A.2d 789. 374 Pii. 246. 

It I—Mnlley'a Estate v. Malloy, 34 
A 2d 761. 69 It 1 407—SJepkow v. 
Mc.Soley. 172 A. 328. 64 R.I. 210. 

65 C J. p 820 note 56. 

Word '*reToo»tloii,'’ Jn rule of text, 
connotes the termination of the trust 
relationship which has (heretofore 
come Into valid being—^In re Chris- 
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that the foregoing presumption is rebuttable, 5® and 
a controverting demonstration may be made either to 
show that there was no initial intention to confer 
the claimed benefit, or that after the opening of the 
account with the requisite trust intent, the senti¬ 
ments of the depositor changcd,^^ Thus, while it 
has been said that no presumption of a trust arises 
from the opening of an account in the depositor’s 
name as trustee for another, where the language 
of a deposit agreement shows prima facie the 
creation of a trust in favor of a third person, the 
burden of showing want of intention to create a 
trust is on the depositor^^ or other person asserting 
such want of intention^^ or attacking the transfer 
as illusory,fraudulent,^® or unduly influenced 
and when such burden has been met, the burden is 
then on the alleged beneficiary to establish his right 
to the fund.^S 

Where a decedent transferred funds originally 
owned by him to a bank account in the name of a 
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third person in trust for the decedent, the burden is 
on the third person as trustee to prove, on the 
death of the decedent, that it was the intention to 
create a true Totten trust.^® 

It has been held that there is no presumption that 
a trust in a savings bank deposit is irrevocable,®® 
although there is some authority for the view that 
where the word “trustee” appears on a bankbook, 
indicating that it is a trust fund, there is raised the 
presumption that an irrevocable trust was intend- 
ed.6i 

A statute providing that when a deposit is made 
in trust for another, and no further notice of the 
existence and terms of a valid trust shall have been 
given in writing to the bank, the deposit shall, on 
the death of the dciiositor, be paid to the person in 
trust for whom the deposit was made does not give 
rise to a conclusive presumption of the existence 


tie’s Estate. 4 N.Y.S.2d 484. 167 Misc 
484. 

Word “disaffirmance,” within rule 
of text. a repudiation of the 

fact that the .supposed tru-stee hold.'^ 
the rem in question in a lldueuiry 
oapacity, and denies that any trust 
relationship is in exi.stence.—In re 
Christie's Estate, supra. 

Inference of fact 

The so-called presumption that de¬ 
positor intended that avall.s of sav¬ 
ings aeeount li, trust form should be¬ 
come property of beneficiary on de¬ 
positor’s death was not a true pre¬ 
sumption of law relating to survivor¬ 
ship rights re.sulting from opening 
of joint account In statutory sur¬ 
vivorship form, but was a mere in¬ 
ference of fact.-—In re Herlc's Estate, 
300 N.Y.S. 103, 166 Misc. 46. 

Deposit to credit of self as “admin¬ 
istrator” 

Where executor deposited money 
to credit of him.self as “administra¬ 
tor" of designated fiduciary estate, 
never exercised any act of individ¬ 
ual ownership or control over fund, 
but allowed it to remain and accumu¬ 
late interest for years, and died with¬ 
out attempting to dispose of funds, 
presumptively a trust existed in fa¬ 
vor of person entitled to estate rep¬ 
resented by deceased depositor, which 
re.siduary legatees of fiduciary estate 
could assert against executor of de¬ 
ceased depositor’s will, after he hod 
taken charge of deposit—Reynolds 
V. Dorsey, 3 S E.2d 564, 188 Ga. 218. 

SO. Me.—Cazallis v. Ingraham. 110 

A. 359, 119 Me. 241. 

N.Y.—Morris v. Sheehan, 138 N.E. 

23, 234 N.Y. 366-—In re Weinstein’s 

Estate. 28 N.Y.S'2d 137, 176 Misc. 

592 —In re Matthews’ Estate, 24 

N.Y.S.2d 249, 176 Misc. 624—^Mur¬ 


ray v. Brooklyn 5>av Bank. 9 N Y.S. 
2d 227, 169 Mi.se. 1014. reversed on 
other ground.s 15 N Y S 2d 915, 25S 
App Dlv. 132—In re Ryan’s Will, 
.52 N.Y.S.2d 50'2 

UI—Malley’s E.slate v. Molley, 34 
A 2d 761, 69 R I 407 
Inference that depositor intended 
that avails of saving account in tru.st 
form should hfM'ome T>roperty of ben¬ 
eficiary on depositor’s death, like 
other inferences of fact, Is subject 
to rebuttal by evidence to the con¬ 
trary or stronger Inferences.—In re 
lierle’s Estate, 300 N.Y.S. 103, 166 
Misc. 40. 

51. Cal —^Brucks v. Home Federal 
Sav & Loan Ass’n, 228 P.2d 645, 36 
Cal.2d 845—'Kosloskye v. Cis, 160 | 
1* 2d 565, 70 Cal.App 2d 174—In re 
Hcrle’s E.state, 300 N.Y.S. 103, 165] 
Misc 46. 

Dvidenoe of intent to contrary 

Presumption could be overcome by 
competent evidence of an int«>nt to 
contrary.—In re Weinstein’s Estate, 
28 N.Y S.2d 137, 176 Misc. 692. 

52. Tex—Baldwin v. Fleck, Civ. 
App., 168 .S.W.2d 904, affirmed Fleck 
V. Baldwin. 172 S,W.2d 976. 141 
Tex. 310 

53. Md —Gimbel v. Gimbel, 128 A. 
891. 148 Md. 182, 

Minn—W'also v I.atterner, 173 N.W. 
741, 143 Minn. 364. 

54. Md.—Bradford v. Eutaw Sav. 
Bank of Baltimore City, 46 A.2d 
284, 186 Md. 127—Bullack v. Bol- 
lack, 182 A. 317, 169 Md. 407. 

Pa—^Downey v. Duquesne City Bank, 
22 A.2d 124, 146 Pa.Super. 289. 

In proceeding by widow to estab¬ 
lish that bank accounts in name of 
deceased in trust for his children 
were property of his estate, burden 
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of proof was pnma facie on widow to 
show that the bank accounts belong¬ 
ed to testator in his lifetime—^IMch- 
urko V. Richardson, 107 N.Y.S.2d 366 

55. N.Y.—In re Friesing's Estate, 
123 N.Y.S.2d 207. 

Administrator must make n fac¬ 
tual showing of unreality to set aside 
transfer as illusory.—In re Leimaji’s 
Estate, 116 N Y.S 2d 658, affirmed 
118 N.Y S 2d 750, 281 App Div 761, 
appeal denied 119 N.Y.S.2d 2'30, 281 
App.Div. 845. 

56. N.Y.—In re Timko’s Will, 270 N 
Y.S 323. 150 Misc. 701. 

57. N T.—In re Timko's Will, supra 

58. NY.—Pnhiirko v. Richardson, 
107 N.Y.S.2d 365. 

69. N.Y.-—(Application of Kronk, 109 

N Y.S 2d 516, 202 Misc. 150. 

60. N.Y.—In re Vaughan’s Estate, 
'260 N Y.S 197, 146 Misc. 332 

Tex.—FJetk v. Baldwin, 172 S.W.2d 
975. 141 Tex. 340. 

Presumption that revocable trust 
is Intended by deposit of money in 
a bank in the name of depositor in 
trust for another is an exception to 
general rule that trusts ore irrevo¬ 
cable unles.s a power of revocation Is 
expressly reserved.—In re Ingels’ Es¬ 
tate, 92 A 2d 881, 372 Pa. 171. 
Inference of revocabillty 

WlK're sole evidence as to aim of 
decedent m depositing a sum of mon¬ 
ey in a bank m hi.s name as tru.stee 
for a third person was the form of 
depo.sit. inference must be drawn that 
i decedent intended to reserve power 
during his lifetime to deal with de¬ 
posit in any way he should choose.— 
In re Cohen’s Will, 90 N.Y.S.2d 776. 

61. Me.—Rose v. Osborne, 180 A. 315, 
133 Me. 497. 
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TOUSTS §§ 67-68 


of an intention to create an irrevocable trust,but 
merely lays down a rule of evidence,and its pur¬ 
pose is to raise, as between the depositor and the 
putative cestui inter se, a rebuttable presumption of 
a trust from the form of the account.®^ It does not 
apply where notice of the terms of the trust was 
given to the bank.®^ 

Termination of trust. Where the opening of the 
account and declaration of trust have been proved, 
one asserting that the trust has been terminated has 
the burden of proving it.®® 

§ 68. - Relation of Parties 

Tho general rule that the burden is on one assert¬ 
ing a trust to establish the trust does not apply where 
the relation between the parties is of such nature as to 
show that they did not meet on equal terms, since a 
trust may be presumed in such case. 

The general rule discussed supra § 66, that the 
burden is on one asserting a trust to establish the 
trust, does not apply where the relation between 
the parties is of such a nature as to show that they 
did not meet on equal terms.The mere fact that 
a grantee of land was a nephew of the grantor is 
not sufficient, however, to show such a confidential 
relationship as to shift the burden of proof, and re¬ 


quire the grantee to establish the nonexistence of a 
trust.®® Where a wife transfers property to her 
husband without a valuable consideration, there is 
a presumption that the husband holds in trust for the 
wife, unless there is evidence establishing a gift,®® 
and the burden is on the husband to show that the 
transfer was a gift and not a trust.7® On the other 
hand, where the conveyance is from husband to 
wife, the presumption is that it is a gift, rather than 
a trust,and the husband has the burden of show¬ 
ing that a trust was created but the presumption 
of a gift may be rebutted by evidence of facts show¬ 
ing that the husband’s intention was to create a 

trust.'^S 

Fraud or undue influence. The mere fact that 
confidential relations exist between the grantor on 
a deed of trust and one of the trustees contingently 
interested in the subject of the trust after the ter¬ 
mination of the trust, on the death of the grantor, 
does not raise a presumption that undue influence 
was exercised to procure the execution of the 
deed,'^'* especially where such deed has long been 
recognized, acquiesced in, and reaffirmed.'^® So it 
has been held that a trust executed by a wife nam¬ 
ing her husband a.s trustee for the benefit of the 
wife and others is presumptively valid,and that 


62. N J.—Rendix v. TIud5?or> County 
Nat. Bank, 59 A 2d 253, 142 N.J. 
Eq. 487. 

63. N J.—Rendix V. Hudson County 
Nat. Bank, supra. 

Statute held intended to chang'e 
and define law with respect to trusts 
set up in the particular form and 
manner stated In the act—Hickev v. 
Kahl, 19 A.2d 33, 129 N.J.Eq 233. 
Statute held iuefifective to cliange 
prior law with respect to flrlfts and 
declarations of trust 
N J.—Thatcher v. Trenton Trust Co., 
Mercer Branch, 182 A. 012, 110 N. 
J Eq. 408. 

Statute held not to modify statute 
of wills and of intestate succes¬ 
sion 

N.J —-Dendix v Hudson County Nat. 
Bank, 69 A.2d 253. 142 N.J Eq. 
487—Iliokey v Kahl, 19 A.2d 33. 
129 N.J.Eq. 233. 

64. N.J.—Bendix v, Hudson County 
Nat Bank, 59 A 2d 253, 142 N.J. 
Eq. 487. 

Revocahility of trust 

(1) The plain intent of statute Is 
that when a donor opens a .savings 
account in his namo in tru.st for a 
named beneficiary, and there is no 
evidence as to donor's intent, donor's 
intent .shall be taken to create an 
immediately effective trust for benefl- 
ciary, over which donor reserves a 
Power of revocation, as ovidenco ofj 
89 C.J.S.—54 


which he retains pas.sbook. and lint 
as much of funds over which the 
donor has failed to exercise power of 
revocation .shall belong to iKineflcmrv 
at donor’s death free from any claim 
of donor's legal representatives — 
Tlickev V. Kahl, 19 A.2d 33, 129 N.J. 
Eq 233. 

(2) The death of the donor does 
not complete the trust but renders 
it irrevocable—Hickey v. Kahl, su¬ 
pra 

05. N.J.—^Hickey v. Kahl, supra. 

66. Cal.—Sherman v. Hibernia Sav¬ 
ings & Loan Soc.. '20 P.2d 138, 129 
Cal.App., Supp., 796. 

67. Nev —Corpus Juris cited in Da¬ 
vidson V. Streeter, 234 P.2d 793, 
799, 68 Nev. 427. 

65 C.J. p 320 note 59. 

Existence of confidential relation¬ 
ship between grantor and grantee 
would cast burden on grantee of 
proving by clear, satisfactory, and 
convincing evidence his version of 
transaction which grantor claimed 
was not an absolute conveyance but 
was subject to trust.—Rice v. Rice, 
41 A.2d 371, 184 Md. 403. 

68. N.Y —Carrier v. Richardson, 248 
N.Y.S. 488, 139 Misc. 171. 

69. Pa—Mansteln v. Manstein, 85 A. 
2d 150, 369 Pa. 262—Ramsey v. 
Ramsey, 41 A.2d 659, 351 Pa. 413, 
171 AL.R. 425—Werle v. Werle. 
1 A,2d 244, 332 Pa. 49—In re Loef- 
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fier’.s Estnte, 121 A. 186, 277 Pa. 
317 

Wis —In re Brundage's Estate, 201 N. 

W. 820, 1 8.5 Wis 558. 

G5 C.J p 320 note 62. 

70. Wi.s—In re Brundage’s Estate, 
supra 

71. Mo^—Llehcrslcin v. Frey, 92 S. 
W2c] ill 

N.J.—Kei.ser V Jester, 23 A.2d 602, 
1.31 N.J Eq. 57. 

65 CJ. p .320 note 64. 

72. Pa.-—In re Dayen’s Estate, 97 Pa. 
Super 250. 

73. Ark.—Poole v. Oliver. 117 S.W, 
747, 89 Ark. 86. 

60 C.J. p 320 note 66. 

Transaction viewed with disfavor 
Equity courts look with disfavor on 
traiisuetions divesting a person of 
his entire estate, such os deeds con- 
vcMiig husband’s home to his wife, 
with re.spect to husband’s suit to 
have title declared held in trust for 
him—SeLser v. Jester, 23 A.2d 602, 
131 N.J.Eq. 57. 

74. N.T.—Townsend v. Allen, 13 N. 
Y.S. 73, aillrmed 27 N.E. 853, 126 N. 
Y. 646. 

Presumption of undue Influence in 
procuring contracts generally see 
Contracts § 584 f. 

Fraud in procuring contracts gener¬ 
ally see Contracts SS 153--1C7. 

75. N.T.—Townsend v, Allen, supra, 

76. U.S.—^Warner v. Florida Bank 
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the burden of proving invalidity for fraud, duress, 
or coercion is on the wife^^ The burden of prov¬ 
ing that a bank account opened by a parent in trust 
for himself and his child was procured by the child 
by undue influence is on a third person who asserts 
it.'^s On the other hand, the existence of a con¬ 
fidential or fiduciary relation may, under some cir¬ 
cumstances, raise a presumption of undue influence, 
which will cast the burden of showing the want of 
undue influence on the party seeking to establish a 
trust.'^® The fact that a grantor and a grantee in 
a deed are brothers, although insiilficicnt in itself 
to show a confidential relation,may, together with 
other facts, cast on the grantee, in a deed made by 
his brother without consideration, the burden of 
showing that the transaction was fair and equita¬ 
ble.So it has been held that, where a woman of 
advanced years executes to her son-in-law, who had 
for many years been her confidential adviser, and to 
her son a trust deed by which they are to be ben¬ 
efited, the burden is on them to show that she 
voluntarily made it, understanding that it gave her 
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no power of revocation,** 

§ 69. Admissibility 

Evidence of the acts and declarations, either oral 
or written, of the parties and the surrounding circum* 
stances may be admitted to show the existence or non¬ 
existence of a trust and to establish its nature, purpose, 
and terms, or the beneficiary therein, but incompetent 
or irrelevant evidence is inadmissible. 

Subject to the limitations imposed by the statute 
of frauds and the general rules as to the competency 
of evidence, an express trust may be proved not 
only by express declarations, but also by circum¬ 
stances from which its existence may be inferred, 
and to this end evidence of all the facts and cir¬ 
cumstances surrounding the parties at the time of 
the making of a contract, which arc necessary to be 
known to understand their conduct and motives or to 
weigh the reasonableness of their contentions, is 
ordinarily relevant and admissible.*^ So evidence 
of the acts and declarations, either oral or written, 
of the parties, as well as the surrounding circum¬ 
stances, may be admitted to show the existence*^ 


& Tru.st Co., at West Palm Beach, 
CC.AFla., 160 F.2d 7GG, applying 
Minnesota law 

77. U.S.—Warner v. Florida Bank & 
Trust Co., at West Palm Beach, 
supra. 

78. Md.—Boliack v. iJolIuck, 182 A. 
317, 169 Md, 407, 

79. Ill.—Jnckson v Pillsbury. 44 N. 
E 2d .5.'?7, 380 III. 554 

Md.—Lainbdm v. Dantzebecker, 181 A. 
3.53, ICO Md. 240 

Mich.—Sprenger v, Sprenger, 299 N. 

W. 711, 208 Mich. 551. 

Nev —Corpus Juris cltsd In Davidson 
V. Streeter, 234 P.2d 793, 799, 68 
Nev 427. 

Or—Egr V. Egr, 131 P.2d 198, 170 
Or. 1. 

65 C J. p 320 note 71. 

80. Cal—Rodriguez v. Rodriguez, 
231 P. 37.5, G9 Cal.App. 399. 

81. Cal.—Rodriguez v. Rodriguez, 
supra. 

65 C.J. p 321 note 73. 

Transactions between brothers and 
sisters, svu-h as trust ngreement.s are 
ifgardcd ilh su.spicion and s<ruti- 
nized with vigilance by equity courts, 
presumption is agaimst their pro- 
prbay, and duty of courts is to ru- 
I’usc judicial sanction thereof until 
fully salisfled that transactions are 
fair and that instruments are intelli¬ 
gent acts of per.sons executing them 
—Sprenger v. Sprenger, 299 N.W. 711, 
298 Mich 551. 

82. N.y.—Barnard v. Gantz, 35 N.E 
430, 140 N.T. 249. 

83. Md.-—thtizens' Nat. Bank of I’o- 
comoke City v. Parsons, to Lbse of 

Worth. 176 A 862, 167 Md. 631. 


Mu'h—Harmon v. Harmon, 6 NW. 2d 
762. 303 Mich. 'D13—Boyer v. Back¬ 
us. 276 N.W. 5C4, 282 Mich 593. mo¬ 
tion denied 280 N.W. 756. 282 Mich 
701, certiorari denied 69 S Ct 147, 
305 U.S, 644, 83 D Ed 41C, rehear¬ 
ing denied 69 S.Ct. 248, 305 U.S. 
674. 83 L.Ed. 437 

Mo.—Tootle-r.acy Nat. Bank v. Rol- 
lier, 111 S.W.2d 12, 341 Mo 1029. 
N.C—Corpus Juris cltsd in, McCorkle 
V. Beaty. 38 S.E.2d 102, 104, 226 
N.C. 338. 

Ohio—Thomas v. Dye, Com PI., 117 
N.E 2d ,515. 

6.5 C J. p 321 note 78. 

Parol trusts and effect of statute of 
frauds generally see supra 55 81- 
41. 

Property not owned by declarant 

The manifestation to create a trust 
inter vivos at some future time re¬ 
garding property not then owned by 
the declarant, considered in connec¬ 
tion with purchase of such property 
Jimnediately thereafter, and declar¬ 
ant’s failure personally to claim the 
property as his own, are facts from 
which court may infer intention to 
create a trust at time the property 
was pur<*h.ased.—McClendon v. Dean, 
117 P.2d 250, 45 N.M. 496. 

Deed subject to outstanding liens 

Where wife and husband held title 
to realty for the wife and her two 
brothers, and conv'eyed to one of 
brothers Avhen husband was about 
to lie drafted, trust was not thereby 
destroyed, and circumstantial or 
other evidence could he given, in ac¬ 
tion against the brother’s widow to 
establish trust, to show that brother 
liad taken title as trustee, though the 
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conveyance to him had contained 
warranty clause which excepted two 
liens and had also contained provi¬ 
sion that brother took subject to out¬ 
standing lien.s—Powe v Powe, Tex. 
Civ.App., 268 S W.2d 658, error re¬ 
fused no rever.sible error. 

84. N.C.—McCorkle v. Beaty, 88 8 
E.2d 10'2, 226 N.C. 338. 

65 C.J. p 32C note 79. 

In determluiug effect to be given 
deposit by one person of his own 
money in his own name as trustee for 
another, corusideration must be given 
to surrounding clrcum.slance.s.—In re 
ProkajBkpy’s Will, 109 N.Y.S.2d 888. 

Bvidenoe held admissible 

(1) Evidence of financial circum- 
stance.s of alleged creator of trust 
Cal —Kosloskye v. Cls, 160 P.2d 665. 

70 Cal.App.2d 174. 

N.C,—McCorkle v. Beaty, 88 S.E.2d 
102, 226 N.C. 338. 

(2) Relevant facts relating to fam¬ 
ily reiation.ship of alleged creator of 
trust —Kosloskye v. Cis, supra- 

85. U S.—^Bingen v. First Trust Co 
of St. Paul, D.C Minn., 22 F.Supp 
958, reversed on other grounds, 
CCA., 103 F2d 260—.Sale v AVorld 
Oil Co., D.C Tex, 6 F.Supp. 321, af¬ 
firmed, C.C.A, Humble Oil & Refin¬ 
ing Co V. Campbell, 69 P 2d GGT, 
certiorari denied 54 S Ct. SCO, 292 
U.S 648. 78 D Ed. 1498 

Cal.—Casey v. Casey, 218 r.2d 842, 
97 Cal.App.2d 875, 

Conn.—Einahan v. Llnahan, 39 A.2d 
895. 131 Conn 307. 

Ga—McWilllam v. Mitchell, 177 S.E. 
679, 179 Ga. 726. 
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or nonexistence** of a trust and to estaWish its 
nature, purpose, and terms,*^ or the beneficiary 
therein.** A writing in which one sought to be 
held as trustee acknowledges the existence of the 
trust is admissible,** although not acknowledged 
as required by law.*® It is not essential that proof 
to establish a trust be made by witnesses who have 


no interest in the case.*' 

Evidence should be excluded where it has no 
bearing on the issue of the existence of a trust,** 
or where, under the general rules of evidence, it 
is incompetent,** as where it is hearsay ** or con¬ 
sists of mere declarations of a grantor made after 
he has parted with all interest in the property,** 


Md.—Dousherty ▼. Dougherty, 2 A. 2a 
483. 176 Md 441. 

Mass.—Ruenell v. Meyers, 66 N.B.2a 
604, tl6 Mass. 669. 

Mo—Star-Times Pub. Co. v. Buder. 
246 S.W.2d 69—Tootle-Laoy Nat. 
Bank ▼. Rolller, 111 S W 2d 12. 
841 Mo 1029—Gwln v. Gwm, 219 

S. W.2d 282. 240 MoAivp. 7KL' 

N.J.—Hlcker v. Kohl, 19 A.2d SS, 129 

N.J.Eq. 233 

N.T.—In re Ilaneltlne's Will. 113 N. 

T. S.2d 752, 280 App Dlv. 867 

Pa.—^Keller ▼. Keller, 41 A.2d 647, 
361 ra. 461. 

W.Va.—Wlnfree v. Dearth, 188 SB. 
880, 118 W.Va 71. 

Wls.—Wyse V. Puchner, 61 N.W.2d 
88, 2G0 Win. 3G6. 

66 C J. p 321 note 79. 

Evldenoe held admissible 

(1) Conduct of parties subseQuent 
to alleat'd creation of trust 

ITS.—JfliHcr r Milligan, DC Neb., 
120 F Supp. 699. 

Ohio.—Hill V. Irons, 118 N.B.2d 248. 
ICO Ohio St 21. 

(2) Declarations by grantor prior 
to, contemporaneous with, or subse¬ 
quent to transaction —In re Bornos’ 
Bstate, Ohio Com.Pl , 198 N.B.2d 88, 
affirmed. App.. J08 N.B 2d 101. 

(3) Declarations and admissions by 
parties after execution of deed—In 
re Brenn«*mnn’a Bstato, 63 A 2d 69, 
360 Pa. 658—Moffltt v. Monut. 16 A 2d 
418, 340 Pa. 107. 

(4) Declarations of purchaser 
made after sale and transmisHion of 
legal title.—Wllnalngton Furniture 
Co. V, Cole. 178 S.E. 679. 2«7 NC 
840. 847. 

(6) Evidence as to what alleged 
trustee did in connection with alleged 
trust —^Ilelden v. Oemln, C.C.Alowa, 
66 F.2d 943, 91 A.UR. 247. certiorari 
denied 64 S Ct IfS, 290 U.S. 687. 78 
L..Ed. 692. 

(6) Evidence of negotiations, con¬ 
cerning alleged agreement for pur¬ 
chase of land by defendant at fore¬ 
closure In trust for mortgagor, not¬ 
withstanding alleged final trust 
agreement was not concluded until 
after foreclosure.—^Henley y. Holt, 
199 S.E 383. 214 N.G. 384. 

(7) Exhibits which contained gen¬ 
uine signatures of the donors, as 
tending to throw some light on Ques¬ 
tion as to which of two instruments 
constituted true trust agresnaent— 


Green y. Gawne. 47 N.E2d 86, 882 
111. 368. 

(8) Letters whereby trustee ogreed 
to hold title to realty in trust for 
trustor.—^Kimberly v. Cissna, 16 P. 
2d 1090, 161 Okl 17. 

(9) Statements made by depositor 
with respect to b.ink account and his 
conduct with reference to it.—^Mal- 
ley’s Estate v. Molley. 84 A.2d 761, 
69 RI. 407. 

(10) Writings on bankbook en¬ 
velope and on a separate piece of 
paper, found after depositor’s death 
indicated manner of disposition of 
savings account.—^In re Alberts’ Es¬ 
tate. 100 P 2d 638. 38 Cal App 2d 42 

(11) Other evidence held admissi¬ 
ble see 66 C J p 821 note 79 Ia]-[d] 

88 . Mass—^American Emp. Ins Co 
V. Webster. 76 NE2d 130, 322 
Mass. 161 

66 CJ. p 321 note 80 

Svldsus bald adniiislbla 

(1) Evidence that a person has de¬ 
posited in a savings bank the full 
amount allowed to his own use, as of¬ 
fering a po».siblc explanation of a 
deposit by him in his own name os- 
lorisibly as trustee for others—^Tfor- 
rington v. Donlm, 46 N.E 2d 953, 312 
Maas. 677. 

(2) Statement bv alleged donor- 
settlor after alleged trust was creat¬ 
ed, that plolntiir know nothing about 
bonds and that he Intended him to 
have them if Ihoir relationship re¬ 
mained unchanged—Elliott v. Gor¬ 
don, CCA Kan , 70 F.2d 9 

(3) Will—Sharp v, Bradshaw, 12 
N.E.2d 1. 367 Ill 626 

'(4) Other evidence held sdraisslble 
see 6fi CJ. p 321 note 80 [b]. 

OivcomstaiLtlal evidence oontradlot- 
tng parol teetunony 
Parol testimony introduced to en¬ 
graft a purol trust on a deed may he 
contradicted by circumstiuices — 
Clayton v. Ancell, Civ App.. 169 S W 
2d 9(.2. affirmed 168 S W 2(1 230, 140 
Tex. 441. 

87. Mass —^Kendrick v Ray. 53 N E 
K23. 173 Moss. 803, 73 Am.S.R. 289 

N.C,—^Wilmington Furniture Co. v 
Cole, 178 S.E. 679. 207 N.G 840, 
847. 

88 . Mass.—^Kendrick y. Ray, 63 N.E. 
823. 178 Mass. 305. 78 Ain.S.K. 289 

65 C.J. p 322 note 82. 
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89. Tex.—Massey y. Massey, 20 Tex 
134. 

66 C J. p 822 note 83. 

90l Tex—Mortimer v. Jackson, Cl\ 
App., 166 SW. 341, affirmed. Com. 
App. 206 SW. 610. 

91. Ark.—^Dlolock y. Blalock. 268 S 
W.2d 891—Grlffln v. Griffin. 141 
8.W.2d 16, 290 Ark. 794. 

98. U.S.—^Bingen y. Flret Trust Co 
of St. Paul. GGA-MInn., 108 F.2d 
260. 

Cal.—Southwestern Inv. Corp. v City 
of I.OB Angeles, 166 P.2d 497, 72 
Cal App.2d 689 

Mo —Rtoln V. Mercantile Home Book 
& Trust Co., 148 SW2d 670. 847 
Mu 732 

N O’ —Outhrell V. Greene. 60 S E 2d 
525. 229 NC. 475. 

Ohio—Norris v. Norris, App., 57 N 
E 2d 264, appeal dismissed 53 N.E 
20 G47, 142 Ohio SI 634. 
Tenn-TTunt v. Hunt, 80 S.W.2d 666. 

160 T(‘nn 1 
65 C.T. p 322 note 86. 

93. Ill—linnning v Patterson, 8 N. 
E2d 712, 303 111. 464. 

N.I —Leppeit v. Lepport, lie A 2d 66h, 
141 N. J Eq. 205. 

I'a —^In re Hakor’s Estate, Orph., 3 
Lebanon 7G 

It I—Knowles V Metropolitan Life 
Ins Co, 197 A. 4.n9, 60 RI 197 
Tex—rinssom v. Grissom, Civ.App., 
137 F!'W2d 227, error diamlHSOd 

65 t'J. p 322 note 87 

('onip4 teri(*y of evidence genorally see 
Evidence 95 180-1016. 

94. Ky.—Storms v. Simpson. 16 S.W. 
371. 13 Ky L. 116. 

66 C.J P 822 note 88. 

Evldenoe held aot ohjeotloiiable as 
hearsay 

Wlicre trust created by father for 
benefit of hiiriHiOr and his four chil¬ 
dren fixed u termination date, fa- 
Iher's letter nddresHed to children re¬ 
questing contiimanec of trust was 
not objectionable as hearsay—Lina- 
han V. Linahon, 30 A 2a 895, 131 
Conn. 307. 

95. U.S—Elliott y. Gordon, GC.A 
Kan , 70 F 2d 9. 

66 C.J. p 322 note 89. 

DeolaratloBa la dexogatlaa of trust 
Where trust Is once established, 
settlor's declarations thereafter in 
derogation of trust are Inadmissible 
—Elliott V. Gordon, supra—Bingen 
V. First Trubt Co. of St. Paul, GC 
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even though he retained possession and absolute 
control thereof.®® So declarations of one who de¬ 
posits money in a bank under circumstances raising 
the presumption of a trust are incompetent, if made 
after the deposit, to show that the depositor did 
not intend to create a trust.®"? The cestui que trust 
cannot introduce his own declarations to establish 
the trust,®® but, unless disqualified on some other 
ground, he can testify to the facts, like any other 
witness,®® even though such testimony is self-serv¬ 
ing.^ 

Revocation of trust. Declarations of the creator 
of a trust made after the trust has been fully created 
are inadmissible to show a revocation, where no 
power of revocation has been reserved by him.^ 
On the other hand, it has been held that a de¬ 
positor's declarations are admissible to show a rev¬ 
ocation of a tentative trust in a bank account.® 


§ 70. — Parol Evidence 

Where an agreement purporting or relied on to 
create a trust Is reduced to writing, parol evidence Is 
not admissible to vary, add to, or contradict the written 
instrument it such instrument is complete and free from 
ambiguity, but parol evidence of the circumstances sur¬ 
rounding the execution of the agreement may be re¬ 
ceived where such evidence does not vary or contradict 
the instrument. 

Where an agreement purporting or relied on to 
create a trust is reduced to writing, parol evidence 
is not admissible to vary, add to, or contradict the 
written instrument, ^ if such instrument is com- 
plete^ and free from ambiguity.® Parol evidence, 
however, is admissible to explain an ambiguity in 
such an instrument,^ and parol evidence of the 
circumstances surrounding the execution of an 
agreement may be received, where such evidence 
does not vary or contradict the instrument, but af¬ 
firms it and shows the reason for its execution ® 
So, where the existence of a trust is clearly estab¬ 
lished by a writing, parol evidence is admissible 
to make clear its nature, purpose, and terms,® or to 


A.Minn., 103 F 2d 260—^Elliott v. Gor¬ 
don, CCA Kan., 70 F.2d 9. 

96. Tex—^liambleton v. Dignowity, 
'Clv.App., 19C S.W. 864. 

97. N.Y.—In re Weln.stein's E.state, 
28 NY.R2d 137, 176 Mi,.c 592— 
In re Ilyan's Will, 62 N.Y.S 2d 602. 

65 C.J. p 322 note 91. 

98. Tex—Mortimer v. Jaek.son. 
Clv.App, 166 .S \V, 341, afllrnied. 
Com App , 206 S W. 6t0. 

99. Tex,—^Mortimer v. Jaek.son, su¬ 
pra. 

1. Tex.—Mortimer v. Jack.'ion, .‘lupra 

2. Vt.—Connecticut River Sav. Bank 

V. Alboe, 26 A. 487, 04 Vt. 571, 33 
Am Sit 914. 

3. Cal.—Brueks v. Home Federal 
S.av & Ii 0 .an As.'i’n, '228 ]’.2d 64 5, 36 
Cal 2d 845. 

Declarations when executing' will 

N y.—In re Richardson’s Instate, 235 
N.Y.S. 747, 134 Mj.sc. 174. 

4. US—Kendnek V. Ownby, C.C.A. 
Tex , 123 F,2a 089. 

Iowa—Bunt v. Van Gordon, 294 N. 

W. 351. 229 Iowa 203 

Ma.ss,—Chase V. Switzer, 118 N.E 2d 
749—Kerwin V. Donaghy, 59 N.E 
2d 299. 317 Mass. 559. 

N J —Trenton Banking Co. v. How¬ 
ard, Ch., 187 A. 669, affirmed 187 
A. 57 5. 121 N JEq. 85. 

N.Y.—^Union Trust Co. of Rochester 
V. Boardman, 213 N.Y.S. 277, '215 
App.Div, 73, affirmed 159 N.E. 678. 
240 N.Y. 027. ' 

Ohio. — Hill V. Irons. 109 N.E.2d 699, 
92 Ohio App. 141, reversed on oth¬ 
er grrounds 113 N.E.2d 243, 160 
Ohio St. 21. i 


Okl.—Oorpni Juris cited In Collar v 
Mills. 125 P2d 197. 201, 190 Okl 
481—Northway v. First Nat Bank, 
35 P 2d 934. 109 Okl. 70. 

Or—Allen v. Hendrick. 206 P. 73'3. 
104 Or. 202. 

Pa—Barni's Found.alion v. Kecly, 
164 A. 117, 108 l‘a.Super 2(l3. af¬ 
firmed 171 A. 267, .314 Pa 112— 
Riesa v. Wilson, 57 Dauph Co 71. 
Tenn —State for Use of Burrow v. 
(’othron. 113 S W.2d 81, 21 Tenn 
App. 519. 

Wu.sh—Zioncheck v. Nadeau, 81 P.2d 
811, 190 Wa.sh. 33. 

65 C.J. p 323 note 1. 

Dlsafilrniance or repudiation by trus¬ 
tee 

Tile parol evidence rule denies 
trustees any right to disaffirm or re¬ 
pudiate ex'pres.s tru.st under which 
thev diTived. title to tru.st properties 
I'Yeedman v. Freedman, App , 83 
N E 2<1 112, appc.ai dismissed S3 N E 
2d 217, 150 Ohio St. 538. 

Bole held inapplicable 

Extraneous evidence was not in- 
admi.ssilile to prove a trust in life 
polieies or their proceeds lor bene¬ 
fit of estate of insured’s creditor and 
insured's comdorsers on note.s, be¬ 
cause policies naming creditor’s ex¬ 
ecutors as benoflciaries designated 
them as trust ch's, on ground that pa¬ 
rol proof will not be permitted in 
contradiction of trust declared in 
writing, where no trust was declared 
in face of policies, and it was credi¬ 
tor’s will, not the ipolicies, which 
made beneffeiaries executors and 
tru.stees—^Dunn v. Second Nat. Bank, 
113 SW.2d 166, 131 Tex. 198, 115 A. 
L.R. 730. I 


5. Wl.s—Nelson v. Kress, 129 N.W. 
790, 145 Wis. 38. 

66 C J. p 323 note 2. 

6. Mas.s—Crawford v. Nies, 113 N.E. 
408. 224 Mass. 474. 

65 C.J. p 323 note 3. 

7. Cal.—Perkins v. Maiden, 134 P.2d 
30, 57 Cal.App.2d 46 

8. Cal.—Emba.s.sy Realty As.soelates 
V. Southwest Products Go., App., 
272 P.2d 899. 

Pa—In re F’urjanick’s Estate, Orph., 
3.3 Wash.Co. 162, 

Wis—lYatt V. Ayer, 8 Finn. 236, 8 
Chandl. 265. 

Oral e-vldence relating* to warranty 
deed 

Wlii Te wife and husband held title 
to realty for the wife and her two 
l>iother.s, and lonveyed to one of 
brot tiers when husiiatid was about to 
be drafted, oral evidence could be 
given, in action against the brother’s 
widow to establish trust, to show 
that brother had taken title as trus¬ 
tee, oven though the conveyance to 
him had contained warranty clause 
wliiih excepted two liens and had 
aJsu contained provision that broth¬ 
er took subject to outstanding: hens 
— ^Powe V. Powe, Tex.Civ.App., 268 
S W.2d 558, error refused no revers¬ 
ible error. 

9. U.S.—Eisel v. Miller, C.C.A.Mo. 
84 F.2d 174. 

Ill —MeDiarmid V. McUiarmid, 15 N. 
E2d 493. 368 Ill. €38—Aliiert v. 
Albert, 80 N.E.2d 69, 334 III App. 

44«. 

Ky.—Corpus Juris cited In Kollmann 
V. Latonia Deposit Bank & Trust 
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explain the position of the parties,^® and show the 
consideration of the agreement.Moreover, the 
parol evidence rule does not apply where the exclu¬ 
sion of such evidence would result in fraud,i2 or 
where it is sought to show that the consideration 
named in a deed did not pass;^^ and since, as 
shown supra § 35, a trust in personalty may be 
created by parol, parol evidence is admissible to 
supply the purpose of such a trust which is not 
stated in the instrument declaring it.^'^ Further¬ 
more, where one advanced the purchase price for 
land taken in the name of another who subsequently 
declared that he held the title in trust for third per¬ 
sons, such declaration is not conclusive on the one 
who advanced the purchase price and who was not 
a party to it.^^ After parol evidence has been in¬ 
troduced without objection, it may be considered as 
proof of an express trust.Where a written in¬ 
strument purports only to divest the transferor of 
title to property and vest it in the transferee, and 
contains no recital that the transferee was to hold 
the property for his own benefit and does not men¬ 
tion a trust or beneficial interest, the parol evi- 


TRUSTS §§ 70-71 

dence rule does not preclude oral proof to show that 
the purportedly absolute transfer was in fact a 
transfer of the legal title only subject to an oral 
trust,and, whenever parol evidence is received 
to prove a trust under a deed absolute on its face, 
the same kind of evidence is admissible to defeat 
it.i* The purpose and intent of a parol trust may 
he shown by parol evidcncc.i® Where there has 
been i)art performance of an express parol trust, 
evidence of the parol trust is proper and compe¬ 
tent ^’0 

Sho7ving recognition or performance of trust. 
Since, as discussed supra § 37, a trust in land is 
taken out of the statute of frauds by the trustee’s 
acknowledgment or execution thereof, parol evi¬ 
dence IS admissible to show that an express trust 
had once existed,2i or that it had been acknowledged 
by the trustee-^ or carried into effect.^s 

§ 71. Weight and Sufficiency 

According to some, but not all, authorities, some¬ 
thing moro than a mere preponderance of evidence ha 
necessary to establish a parol trust in land; and in cirder 


Co, 121 S.W.2d 721, 726, 276 Ky. 

347. 

65 C.J. p 323 note 5. 

ClrcnmstanceB under which declara¬ 
tion executed 

In suit to quiet title, whore, as 
part and parcel of the original trunis- 
action. declaration of trust m writ¬ 
ing was executed .six days after trus¬ 
tee leoeived dol'd to realty, oral te.s- 
timony was admissible to establish 
circumstances under which written 
declaration of trust was executed — 
Sagendorph v. Lutz, 281 N W. 553, 
2H0 Mich. 103 

10. Conn —T.inahan v. Linahan. 39 
2d S9.5, 131 Conn. 307 
Ind—Lehman v I’lerce, 36 N E 2d 

9.52. 311.0 Trid.App. 497. 

6.5 C .1. p 3 23 note 6. 

Intent of depositor 

(1) Where deposit is made in bank 
entitled, “A, m trust for R.” with no 
further expre.ssion in writing of de¬ 
positor's ml cut. oral testimony is 
admissilde to prove depositor’s in¬ 
tent, as well as to prove an inten¬ 
tion contrary to claim of a tru.st re¬ 
lation.—Katz V. Greeninger, '215 P.2d 
121, 90 Cal.App 2d 245. 

(2) So when there Is no formal 
written declaration of trust and an 
account is opened in a bank in the 
name of the owner and depositor 
under the mere title of “trustee" or 
in the name of the depositor and one 
other per.son, “trustee, payable to ei¬ 
ther or survivor," other evidence may 
be resorted to in order to ascertain 
whether the owner Intended to cre¬ 


ate a trust —Castle v. Cross, 32 Ha¬ 
waii 197. 

Conversations with attorney 

It is competent to show bv parol 
evidence the con versa! ion.s had by 
creator of trust with his attorney at 
fhi' time of the creation of (he trust 
Instrument—In re Barnes’ Estate. 
Ohio Com PL, 108 NE.2d 88, atllr'ined, 
App., 108 N.E 2d 101. 

11. Ind—^Ilansfle! v. Moore, ‘53 N E. 
767. 153 Ind. 393, 63 LIIA 753 

Mil h—White V. llice, 70 N W. 1021. 
112 Mich. 403. 

12. Tex —Ma.ster.s()n v Amarillo Oil 
Co, Civ.App., 253 SW. 908. 

13. W Va—Hall v Tjinkenauger, 142 
S V: 8 1.5. 105 W Va 385 

Want or mere nomluality of consider, 
ation 

All hough grantor may not liy pa¬ 
rol cv'idi'iK c of W'ant of considi'ia- 
tion coriliadict legal imjiort of deed, 
under allegation.^ of expro.ss p'lrel 
tru.st in his favor, evidence tending 
to e.stablish w-ant of or mere nom¬ 
inal Ity of consideration may lie con¬ 
sidered in support of allegation.s that 
trust was intended.—^W'^infree v. 
Dearth, 188 S E. 880, 118 W.Va. 71 

14. Pa—In re Furjanick’.s E.state. 
100 A.2d 85, 376 Pa. 484—Man/.lak 
V. Zulovich, Com.Pl., 97 Pittsb Leg. 
J. 55. 

65 C.J. p 323 note 11. 

15. Fla.—^Elvlns v. Seestedt, 4 So'2d 
532, 148 Fla. 408. 

16. Mo.—Forest v. Rogers, 106 S.W. 

1105, 128 Mo.App 6. j 
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17. Cal.—Hansen v. Bear Film Co., 
168 P2d 946, 28 Cal.2d 1&4—Casey 
V. Casey, 218 P.2d 842, 9 7 Cal.App. 
2d 8 75 

Utah—Jiaws v. Jensen, 209 P.2d 229, 
316 Utah 212—Peterson v Peter¬ 
son, 141 P2d 882, 3 05 Utah 133— 
Coi.> V Tioberts, 25 r.2d 940, 82 
i mail 44.5 

' C>r> C I p 219 note 13 (a], 
lEiigraflmg exjire.sa trust by parol 
on (lied ub.soiufp in form geiu'rally 
I .see .supra 3 2 

18. IT H~ Nl-ivIihH v. Le Bn-ton, Cab, 
7 set 225, 1 1 9 IJ.S 259, 30 L.V'M. 
381 

19. Ky- Alnrtin v Holion, 126 S.W, 
2d 41.5, 277 Ky 291. 

Shares of capital stock held la truat 
Ky.—Marlin v. Holian, supra. 

20. Anz.—Stewart v Damron, ICO P. 
2cl 321, C3 Anz. 158. 

Ex'i»rc,'ss p.irol trust tiken out of .stat¬ 
ute of frauds by part performance 
generally see supra § 37. 

21. Anz.—^I’arker v. Gentry, 185 I*. 
2d 7C7, C6 Ariz. 189. 

22. Iowa—Noilly v. Hennessey, 220 
N.W. 47. 208 Iowa 1338. 

C5 C..T. p 324 note 16, 

23. Iowa.—Neilly v. Hennessey, su¬ 
pra 

fi.5 <;.,T. p 324 note 17. 

Fnll execntlon and performance 

or.al testimony is adrnis.sible to es¬ 
tablish that, at time of filing of ac¬ 
tion, trust ha.s been fully executed 
and performed and that nothing re¬ 
mains for trustee to do.—I'arker v. 
Gentry, 186 P,2d 767, 66 Arlz. 189, 



§ 71 TRUSTS 

to establish a trust either In land or personalty the 
evidence must be clear, convinclna* and satisfactory, but 
the proof need not be uncontradleted. 

While it has been held in some cases that the 
existence of a parol trust in land must be established 
by a preponderance of the evidence,24 and that a 
preponderance of the evidence is sufTicient for this 
purpose's if it clearly and definitely attests the 
facts which give rise to the trust asserted,26 it is 
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generally held that something more than a mere pre¬ 
ponderance of the evidence is required,*^ or at 
least that a superior measure of proof is neces¬ 
sary.2 8 

The degree or quality of proof necessary to estab¬ 
lish a trust, either in land or personalty, has various¬ 
ly been expressed by the use of the terms “clear;”2& 

“convincing ;“20 “satisfactory or “clear and con¬ 
vincing ;'’32 while in other cases use has been made 


24. Tex.—Bennott v McKrell. Civ. 
App, 126 S.W.2d 701. modified on 
other grounds 144 S.W,2d 242, 135 
Tex 657. 

W.Va.—Zugff V. Hedges, 29 S E 2d 871, 
126 W-Va. 523. 152 A.L R- 991. 

65 C.J, p 224 note 19, 

25. Tex.—^Amerada Petroleum Corp 
V. Massad, Civ App., 239 S,'W.2d 730, 
error refused no reversible error— 
StubblefloUl v. Stubblefield, Civ. 
App., 46 R.W. 966. 

26. Tex.—^Amerada Petroleum Corp 

V. Massad, Civ.App, 239 S W 2d 

730, error refused no reversible 
error. 

27. U S.—^American Bonding Co. of 
Baltimore v. Hord, CCA Ark., 98 
F.2d 350. 

Ark —liJalock v. Blalock, 268 S W 2d 
891—^Kelley v. Northern Ohio Co. 
196 S.W.2d 236, 210 Ark 3.')f)—Rip¬ 
ley V. Kelly, 183 S.W2d 793, 207 
Ark. 1011. 

Iowa —Freeacman v. Ilennchs, 6 N. 

W. 2d 138. 233 Iowa 27 

Ky,—Moore v. Terry, 170 S.W.2d 29, 
293 Ky. 727—Mllla v. Mills, 87 S 
W 2d 389, 261 Ky 190. 

]Viy —-Purvis V. Hardin, 122 S W.2d 
9?6, 34.3 Mo 6f)2—Coon v. Stanley. 
94 S W 2d gC, 230 MO App. 624. 

N C —Peterson v. Taylor, 166 S E, 
8 00, 20.3 N.C. 673 

65 C J p 324 note 21. 

28. W.Va—Zogg V. Hedges, 29 SE 
2d 871, 12G W.Va. 623, 162 A.L.R. 
991 

29. U.S.—Elliott V. Gordon, C.C.A. 
Kan,, 70 F.2d 9. 

N.n—Hagorott v. Davis, 17 N.W.2d 
15. 73 N D 632. 

W.Va.—Lioggs V Boggs, 26 S.E.2d 
c:il. 125 W.Va. 600 

66 C.J. p 324 note 22. 

Clear intention to establish com- 
pl( ted express trust in personal prop- 
env must be shown by the evidence. 
U.S—Weil V. C. I. R, CC.A6. 82 P. 
2d 661, certiorari denied 67 S.Ct. 
14, 299 US 662. 81 L.Ed. 406— 
Esclien v. Steers, C.C.A.M 0 ., 10 F. 
2d 739. 

N.J.—Passaic Nat. Bank & Trust Co. 
V. Taub, 46 A.2d 679, 137 N.J.Eq. 
544. 

Depositor’s Intent to make tentative 
trust irrevocable must be proved by 
evidence of clear and unambiguous 


language or conduct.—^In re Ingels' 
Estate, 92 A.2d 881, 372 Pa. 171. 

30. Me —Ro.se v. Osborne, 180 A 
.716. 133 Me 407. 

Md —Dougherty v. Dougherty, 2 A 2d 
433. 175 Md 441 
66 C.J p 324 note 2.7. 

31. N.T.—Orton v. Tannenbaum, 3 86 
N.Y.S 6S1. 194 APP.Div. 214. 

65 C.J. p 324 note 24. 

Particularly eatlefoctoa^ 

The proof must be of a particularly 
satisfactory characlor—Corpus Ju¬ 
ris cited In Van Sciver v. Rothensles, 
CC.APa., 122 F2d 697, 700. 

32. U.S.—Darden v. D.irden, C.C.A. 
Va.. 162 F.2d 208—Cullen v. Chap¬ 
pell. C.C.A Conn. IIC P.2d 1017 
—T-Iarris v. Gurley, C.C.A.Tex , 80 
P.2d 744—Overly v. Overly, D.C.Pa, 
65 F Supp. 174, affirmed, C.C.A.. 168 
3<\2d 384 

Ark —Van Meter Lumber Co. v. Alex¬ 
ander. 217 S.W.2d 833, 214 Ark 640 
—Kelley v. Northern Ohio Co., I'K, 
S.W 2d 235. 210 Ark. 366—Hand v 
Mitchell. 193 .MW 2 a 333, 209 Ark 
990. 

Cal —In re Galnea’ Estate, 100 P 2d 
1055. 36 Cal.2d 255—Olson v Olson, 
49 I* 2d 827. 4 Cal.2d 4.74—Spaulding 
V, Jones. 256 1* 2d (.37, 117 CaJ App. 
2d G41—People v Pierce. 243 P 2d 
686. 110 Cal App 2d 598—Barlhorpe 
V. Brown. 223 P-2d 881. 100 Cal. 
App 2d 474—Tavlor v Bunnell, 23 
P2d 1062, 133 Cal App 177—Cohn 
V. Cohn, 30 P 2d 61, 130 Cal.App 
349 

H.uvail •—^Wery v. Pacific Trust Co., 
33 Hawaii 701. 

Idaho—^Akcr v. Aker, 20 P 2d 796, 
52 Idaho 713, appeal dismisst-d and 
certiorari denied .54 S Ct 80, 290 
U R 587. 78 LEd 518. 

Ill—LasKy v Smith, 94 NE.2d 898, 
407 Ill. 07—Pear v. Pear, 93 N E 2d 
158. 241 111 App 249—Hettloh v. 
Albert. 67 N.E.2d 287, 324 Ill.App. 
87—William.'? v. Anderson, 6 N.E.2d 
693, 28 111 App 349. 

Ind —Custa v. Costa, App., 116 N.E.2d 
516. 

Ky—Evan.s v. Poyno, 258 R.W.2d 919 
—Gibson V Gibson, 249 S.W.2d 63 
—Morris v Thornii.s, 220 S W.2d 
968, 310 Ky 501—Forsyth v. Well¬ 
man, 193 S.W 2d 402, 302 Ky. 21— 
H.ardwtck's Ex’r v. West. 168 S.W. 
2d 353, 293 Ky. S—^Unlon Bank & 
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Trust Co V Rice, 131 S.W 2d 493, 
279 Ky. 629—Frazier v. Hudson, 
130 SW2d 809, 279 Ky. 334. 123 
A L K 1331 

Md.—Kelley v Kelley, 13 A.2d 629, 
178 Md. 389. 

Mo,—^Atlantic Nat Bank of Jackson¬ 
ville, Fla. V. St. Louis Union Trust 
Co. 211 SW2d 2. 367 Mo. 770. 

Ohio—Hill V Irons, 113 N.E 2d 243, 
160 Ohio St 21—Vincent v. Divine 
Peace Mission Movement, App., 118 
N E 2d 190—Lieberman v. Present, 
115 NE.2d 865, 94 Ohio APP. 461 
—Burhenn v. Burhenn, App., 82 N. 
B.2d 293—Suburban Home Mortg. 
Co. V. Hopwood, 81 NB.2d 387, 83 
Ohio App 116—In re Freeman’s Es¬ 
tate, 16 Ohio Supp. 6—^Kopp v 
Kopp, 32 Ohio N.P.,N.S., 6H. 

Okl—Fletcher v. Fletcher. 244 P.2d 
827, 206 Okl. 481—^Anson V. Anson, 
86 P.2d 916, 160 Okl. 309. 

Or—^Winters v. Winters, 109 P.2d 

867, 16.5 Or 659. 

R I —Nuabnum v. Glickmon, 190 A. 
692, 67 R.I. 506. 

Tenn.—Hunt v. Hunt, 80 S.W 2d 666, 
169 Tenn. 1—Hoffner v. Hoffner. 
221 SW.2d 907, 32 Tcnn.App. 98- 
McDowcll V. Rees, 122 S.W. 2d 839, 
22 Tenn App, 336. 

Tex,—Brown v Brown, Civ.App., 264 
S W 2d 142—Mellette v. Hudstan 
Oil Corp. Civ.App. 243 S.W 2d 438. 
error refused no reversible error— 
Moans v Hamlin, CivApp, 174 S. 
W 2cl 499—Baldwin v. Fleck, Civ 
App., 168 S W.2d 904, affirmed Fleck 
V. Baldwin, 172 S.W.2d 976, 141 
Tpx 340—Bennett v. McKrell, Civ 
App, 125 S,W.2d 701, modified on 
other grounds 144 S.W.2d 242, 135 
Tex. 557—De Lange v. Ogden. Civ. 
App, 106 S W.2d 386, error dis- 
mJH.«!ed. 

Utah.—^Hansen v. Hansen, 171 P.2d 
392, 110 Utah 222. 

Va.—Ingles v. Grecar, 27 S.E.2d 222, 
181 Vo. 838—^Virginia Trust Co. v. 
Minar. 18 S E 2d 879, 179 Va, 377. 

W Vh.—B oggs V. Boggs, 25 S.E 2d 631, 
125 W Va 600. 

Wis —Swazee v. Lee, 47 N.W.2d 733, 
259 Wis 136—^Hartman v. Loverud, 
277 N.W. 641, 227 Wls. 6. 

65 C.J. p 324 note 26. 

Totten trturt 

Where decedent transferred his 

funds to bank eiccount in name of 

sister-in-law in trust for decedent, 
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of the terms “clear and satisfactory 3 "dear, con¬ 
vincing, and satisfactory “clear, precise, and 

indubitable “full and satisfactory ;’'36 “dear, 

full, and satisfactory “dear and unequivocal 


“clear, convincing, and unequivocal ;“39 “clear, co*- 
gent, and convincing;”^® “clear, strong, and un¬ 
equivocal “clear and explicit “clear, ex¬ 

plicit, and convincing “dear, explicit, and un- 


aister-in-law had burden of showing 
by clear and convincing- evidence, 
that It -was the Intention of herself 
ajid decedent that a Totten trust be 
created—^Application of Kronk, 109 
N.Y.S 2d 616. 202 Misc. 160. 

Am determiiLed by trial court 

Whether evidence of the existence 
of a trust is clear and conv'incingr is 
a question to be determined by trial 
court—In re Alberts’ Estate. 100 P.2d 
1538, 38 Cal.App 2d 42. 

Overcoming' xures-unp-tlon. of latent 
One relying on extraneous evidence, 
to prove not only the existence of a 
debt in the form of a loan between 
Insured and lienefieiary designated in 
life policy but that it was Insured’s 
intention to eatalilish a trust relation¬ 
ship between beneficiary and in¬ 
sured's representatives not men¬ 
tioned m the policy, has the burden of 
overcoming by clear and convincing 
proof the presumption that It was 
insured's intention to leave the en¬ 
tire proceeds of the policy to the des¬ 
ignated beneficiary.—Zollntakis v. 
Orfanos, C.CAUtah, 119 r.2d 671, 
certiorari domed Urfanos v. Zolinttik- 
is, C2 S.Ct. 62, 314 U.S. 630, 86 L.Ed. 
606. 

Where portleB stood in confidential 
relationship, clear and convincing ev¬ 
idence that there had been no abuse 
of confidence is ncceH.sary 
111.—Jackson v Pillslmry. 44 N.E 2d 
637. 3S0 Ill. 554. 

Md—Lambdin v. D-antzebeckcr, 181 
A 363. 169 Md. 240. 

Evidence of intention to create a 
trust must bo clear and convincing — 
Jaiser v Milligan, DC.Nob., 120 P. 
Supp. 609—05 C.J. p 324 note 26 [b]. 

33. Ala—Westcott v. Sharp, 64 So.2d 
758. 26C Ala 418. 

Ill.—In re Wright's Estate, 25 N E.2d 
909. 304 IIl.App. 87. 

Kan.—In re Dieter’s Estate, 239 P.2d 
954, 172 Kan. 35.9 —In re Gereke’s 
Est.ate, 196 P 2d 323, 166 Kan 249 
Md—Dougherty v. Dougherty, 2 A 2d 
433. 175 Md. 441. 

Mich—Tn re Lane’s Estate, 274 N.W. 
714, 281 Mich 70 

Tonn.—^l''uchs v. Fuchs, 2 Tenn.App. 
133. 

Tex.—^Tabor v. Zavala County Bank, 
Civ.App , 90 S.W.2d 650, error dis¬ 
missed 

Wash—Hoffman v. Tioton View Com¬ 
munity M. E. Church, 207 P.2d 699, 
33 Wash 2d 716. 

65 C.J. p 324 note 26. 

34. U.S.—Murphy v. Cartwright, C. 
A.Tex., 202 F.2d 71—^American 
Bonding Co. of Baltimore v. Hord, 


C.C.A.Ark., 98 F.2d 350—Zamberlet- 
ti v. Zamhcrlctti, D.C.Iowa, 105 
F.Supp. 873. 

Ark—Aycock v. Bottoms, 144 S.W.2d 
43. 201 Ark 104—Griffin v. Griffin, 
141 SW.2d 16, 200 Ark 794. 

Cal—Stoner v. Laidlev, 257 I’2d 486, 
118 CalApp.2d 50—Leiteh v Giiy, 
147 P.2d 631. 64 Cal.App.2d IC— 
Kobida v. Hlnkelmann, 127 1’2d 
657, 53 Cal App 2d 180—.Samiison v, 
Bruder, 118 P.2d 28, 47 Cal App.2d 
431. 

Fla.—Benbow v. Benbow. 157 So 612, 
117 Fla. 37. 

Iowa—DeJong V. Huyser, 11 N.W 2d 
666, 233 Iowa 1315. 

Ky.—Corbin v. Corbin, 166 S W.2d 
826, 292 Ky, 645—Ilecht’s Adm’r v, 
Hecht, 114 S.W.2d 499. 272 Ky. 

400. 

Neb—Parrott v. Hofmann, 37 N W 2d 
199. 161 Neb 249. 

Okl.—In re Bruner’s E.slate, 65 P 2d 
1209, 179 Okl 339. 

Tex—Clayton v. Ancell, 1C8 SW2d 
230, 140 Tex 441—Jones v, Siler, 
100 SW2d 352. 129 Tex. 18—Eli<-k 
V. Schiller, Civ.App., 235 S W 2d 
494, reversed on other grounds 
Schiller v EUck. 240 S.W.2d 997. 
150 Tex 363—Sims v. Duncan, Civ. 
App.. 195 S.W 2d 156, error refused 
no reversible error—Millsaps v. 
Moon. Civ.App, 193 S W 2d 221 — 
Grosecloso v Johnston, Civ App., 
184 SW2d 648—Speights v. Deori, 
Civ.App., 182 S.W.2d 1016, error 
refused—Hamilton v. Scott, Civ. 
App, 110 S W.2d 925—Davis v. 
Magnolia Petroleum Co., Civ.Apin, 
105 S.W.2d 695, affirmed 134 SW 
2d 1042, 134 Tex 201—White v liix, 
Civ.A|>p , 104 S W.2d 136, error dis- 
nii.s.sed—-Tarkenton v Mnr.shall, 
Civ.App.. 91 S.W.2d 473—Scliuylcr 
v. Lacy, Civ.App., 79 S.W.2d 901, 
error dismissed. 

65 C.J. p 325 note 27. 

35. U.S.—Corpus Juris cited tn 

Van Solver v. Kothensies. O C.A. 
Pa, 122 F2d 697, 700—Overly v. 
Overly, DC.Pa, 65 F.Supp 174, af¬ 
firmed. C.CA.. 158 r.2d 384. 

Pa.—In re Kerwin’s Estate, 89 A 2d 
332, 371 Pa. 147—Keller V. Keller, 
41 A.2d 547, 361 Pa. 461—In re Wil¬ 
liams’ Estate, 37 A 2d 584. 349 I’a 
568—Gntz V. Grltz, 7 A 2d 1, 33G 
Pa 161, 122 A.L.R 1297—Maiora 
V. Majors, 33 A 2d 442, 153 Fa.Su¬ 
per. 175. affirmed 37 A 2d 628. 349 
Pa. 334—Popilock v. Piernikoski, 66 
A.2d 326, 161 Pa^Super. 587—In re 
Gnrgas* Estate, 24 A.2d 171, 147 
Pa.Supcr, 319—Gross v. Gross, 
Com.Pl., 60 DaupKCo. 460—In re 
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Williams’ Estate, Com.PI,, 45 Lane. 
Jur. 170, 12 SomLeg.J. 101—^In re 
Gain’s Estate, Com.Pl., 40 Luz.Leg. 
Reg. 231. 

36. Del —^Rentoul v. Sweeney, 137 A. 
74, 15 DfcLCh. 302. 

37. Del—Ross v. Ellis, Ch., 106 A.2d 
776—Sadowski v. Rykaczewski, 147 

A. 249, 17 Del.Ch. 29. 

38. U.S—Darden v. Darden, C.CA 
Va.. 162 F.2d 208. 

65 C.J. p 325 note 30. 

39. Mo—Licberstein v. Prey, 92 S. 
W.2d 114—Coon v. Stanley, 94 S. 
W.2d 96. 230 Mo App 624, 

N.y—Bendeau v. Moody, 5 N.Y.S.2d 
91. 264 App Div. 130. 

'Tex—Ellck V Schiller, Civ.App, 236 
SW.2d 494, reversed on other 
grounds Schiller v. Elick, 240 S.W. 
2(1 997, 150 Tex .3 63 
ITtah—Capps v. Capps, 175 P.2d 470, 
HO Utah 468 
65 C.J. p 325 note 31, 

40. Ark.—McHenry v. McHenry, 193 
S W 2d .'121. 209 Aik. 977 

Mo—Corpus Juris cited lu Adams v 
Adams, L’')C S W 2d 610. 614, 348 
Mo 1041—Stein V Mercantile Plonie 

B. ank & Trust Co. 148 S.W.2d 570, 
317 Mo. 732—J’urvla v. Hardin, 122 
S W.2d 936, 343 Mo. C62. 

Okl —Corpus Juris cited in Anson v. 
An.son, 36 P.2d 915, 919, 169 Okl 
309 

I 65 C.J. p 325 note 32. 

41. Okl —Corpus Juris cited In 

Anson V. Anson, 36 P.2d 915, 919, 
169 Okl 309 
65 C.J. p 325 note 33. 

42. U S —Mayfield v. Kansas City 
Life Ins Co, CCAInd., 168 F 2d 
331, ccrUor,ari denied 67 S Ct. 1352, 
331 US. 82 9, 91 L Ed. 1844. 

Ill,—In re Meyci’s I'lstate. 45 N E 2d 
495, 317 lU.App. 96—In re Wright’s 
E.slate, 25 N.E.2d 909, 304 IlI.App 
87. 

Ky—Hecht’s Adm’r v. Hecht, 114 S. 

W.2d 499, 272 Ky. 400. 

Tenn— McDowell v. Rocs, 122 S W.2d 
839, 22 'rcnriApp 336—Cothron v 
Cothron. 110 S.W 2d 1054, 21 'reiin 
App 388. 

65 C.J. p 325 note 34. 

43. Ariz.—Costello v. Cunningham, 
147 P. 701. 16 Anz. 447. 

Okl—Ratcliff V. Lee, 192 P.2d 843, 
200 Okl. 253. 

Va—Wren v. Tate, 67 S.E2d 48. 190 
Va. 605, opinion adhered to 60 S.E. 
2d 54, 191 Va. 69. 
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equivocal“clear and certain;”^® “clear, certain, 
and conclusive;"^® “direct and certain“certain 
and undoubted;"^® “reasonably certain;”^® “rea¬ 
sonably clear and certain and other similar or 
equivalent expressions.^^ While a strong showing 
is required to prove an oral trust, the application 
of the rule does not require as great an amount of 
proof where the trustee is not seeking a decree ad¬ 
verse to the cestui que trust.^2 proof to estab¬ 

lish a trust need not be iincontradictcd.^® 


It has been held that in order to establish a trust 
by parol, the evidence must be so clear and con¬ 
vincing as to lead to but one conclusion,®* and some 
of the cases go to the extent of requiring that the 
evidence be so clear and convincing as to show the 
existence of a trust beyond a doubt,®® or a reason¬ 
able doubt;®® but other cases hold that it is not 
necessary that it should be established with cer- 
tainty®^ or beyond a reasonable doubt,®® although 
nothing should be left to conjecture.®^ 


44. Pa—stone v. Stone, 121 A. 500, 
277 Pfl 277. 

65 C J. p 225 note 36. 

45. Tfx.—Srianprior v. Spangler. Civ. 
App., 26 S W 2(3 463, mo(3if\«‘(3 on 
other ground.s, Com App, 41 S.W. 
2(1 60. 

65 C..I p 325 note 37. 

46. Ohio.—IIill V. Irons, 113 N.E.2(3 
243, ICO Ohio St 21. 

65 C.J. r* 325 note 38. 

47. Mont—Mantle v. White, 132 P. 
22, 47 Mont. 234. 

65 0 J. p 325 note 39. 

48. Ky.—Dick v. Harris’ EJx’r, 141 S 
W. 56. 146 Ky. 739 

49. Mo—Crowley v. Crowley, 110 S. 
W. 1100, 331 Mo.App. 178. 

Utah—Coray v, Holbrook, 121 P. 572, 
40 Utah 325. 

60. Tex—McRrldp v. Briggs, Civ. 
App., 199 S W. 341. 

61. U.S.—Jackman v Equitable Life 
Asaur Soc of II S., C (’’A Pa.. 145 
F.2d 946—Corpus Juris cited iu Van 
Sclvcr V. Rothen.=!ic9, C C A.l’a., 122 
F.2d 697. 700—Mullen v Mullen, J> 
C Alaska. 117 P.Supp. 638—Mutual 
Dife Ins. Co of N. Y. v. Cleveland, 
l'>C.I’a., 82 F Supp 358—Keates v. 
Register, DCl’a, 74 F Supp. 966 

Ala.—^Westeott V. Sharp, 64 So.2d 768, 
250 Ala 418. 

Ark—Blalock v. Blalock, 258 S.W.2d 
891 

Cal.—Miller v Miller, 130 P.2d 438, 
5.5 Cul App. 2d 199 

Colo—Tarabino Real Fstate Co. v. 
Tar.agino, 126 I’.2d 859, 109 Colo. 
425. 

pla —^IVebster v. St. Petersburg Fed¬ 
eral Sav. & Doan A.ss’n, 20 So.2d 
400. 155 Fla 412. 

Ill—Illinois State Trust Co v. Jones, 
184 NK C23, 351 111. 498. 

Ky—Morgan v. .Tohn.son, 22C S W, 
2d 31. 311 Ky. 848—Moore v. Terry, 
170 SW2d 20, 293 Ky. 727—Mills 
V. Mills. 87 S.W.2d 389, 261 Ky. 
190. 

Md.—Kozlow.ska v. Napierkowskl, 170 
A. 193. 165 Md. 620. 

Mo.—Liieberstem v. Frey, 92 S.W,2d 

114. 

Neb.—McCormick v. McCormick, 33 
NW.2d 643, 160 Neb. 192. 

NM—Portales Nat. Bank v. Beeman, 
196 P.2d 876, 62 N.M. 243. 


N.C—McCorkle v. Beaty. 38 S.E.2d 
102. 226 N.C. 338—McCorkle V. 

Beatty. 33 S.E 2d 753. 225 N.C. 178 
—Henley v Holt, 20 S E 2d 62, 221 
N C 274—Jelferson Standard Life 
Ins. Co. V. Morehead, 183 S E 606, 
209 NC 174—Peterson v. Taylor, 
166 S E 800, 203 N C. 673. 

N.D—llagerott v. Davis, 17 N.W.2d 
15, 73 N.D 532 

Or—Nunner v. Erickson, 51 P.2d 839, 
151 Or 575. 

Pa—Brunier v. Stanert, 85 A.2d 130, 
369 Pa 178~Keller v. Keller, 41 
A.2d 647, 361 Pa. 461-—^Sneiderinan 
V. Kahn, 39 A.2d 608, 360 Pa. 496 
— Servent) v. Galli, 31 A 2d 735, 
34 7 I’a. 47—Gnbbel v. Gnbbcl, 17 
A 2d 892. 341 Pa 11—^In re Free’s 
Estate, 194 A 492. 327 Pa. 362— 
In re TurinoH’s Estate, 190 A 906, 
325 Pa 564—Brubaker v, I.auver, 
185 A. 848, 322 Pa. 461—Mahjoubian 
V Mahjoubian. 184 A 455. 321 Pa. 
354—Mader v. Stemler, 179 A 719, 
319 Pa 374—Gates v. Gatos, 44 A 2d 
773, 168 ra,Super 273—In re Wun- 
der's E.state, 59 ra.D).st. & Co 1, 
39 Berk.s Co. 163. 61 York Leg Ree. 
22—Croasan v. Galloway. Com.Pi., 
6 Chest.Co 239—Gonzfilez v. Simes, 
Com PI, 4 Chest Co 241—Rank v. 
Rank. Com PI., 63 Dauph Co. 352— 
Ditzel V Fetterhoff, Com PI, 58 
Dauph Co. 333—Klcinfclter v 

Kiflnfolter, Com PI , 1 Lebanon 28 
—l..incavage v. Gavononi.ei, Corn.Pl., 
36 Luz.Leg.Reg. 193—In re Oorgaa' 
Estate, Orph.. 34 Luz.Log Reg 411, 
rovensed on other ground.s 24 A.2d 
171, 147 Pa Super. .319—Manzlak v. 
Zulovich, Com.Pl, 97 Pittsb Leg.J. 

55. 

SC—Legrandc v. Legrande, 182 SE 
432, 178 SC. 230. 102 A L.R 682 

Tenn—Seaton v. Dye, App, 263 S.W. 
2d B44—Walker v. Walker, 2 Tenn 
App 279. 

Tex —Amerada Petroleum Corp v, 
Masaad, Civ.App., 239 S W 2d 730. 
error refused no reversible error— 
Darden v White, Civ.App.. 195 S. 
W 2d 1009, error refused no revers¬ 
ible error—American Nat Ins. Go. 
V. Savage, Civ.App., 112 S.W.2d 240. 
error dismissed. 

Utah.—Capps v. Capps, 175 P.2d 470, 
110 Utah 468—Corey v. Roberts, 25 
P2d 940, 82 Utah 446. 

W.Va—Zogg V. Hedges. 29 S.E 2d 
871, 126 W.Va 523, 152 A.L R. 991 
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-—Newhouse v. England, 191 S.E. 
625. 118 W.Va. 649. 

65 C.J. p 325 note 43. 

52. Fla—^Wlrnmcrs v, Blackburn, 9 
So.2d 505. 161 Fla. 236. 

53. U.S—Harris v. Gurley, C.C.A. 
Tex. 80 F 2d 744. 

t^ex ■—^Amerada Petroleum Corp. v 
Ma.ssad, Civ.App., 239 S.W 2d 730, 
error refused no reversible error. 

54. III.—Lasky v. Smith. 94 N.E 2d 
898, 407 Ill. 97—Banning v. Pat¬ 
terson, 2 N.E 2d 712, 363 Ill. 464 
—Pear v. Pear, 93 N.E.2d 158. 341 
IlhApp. 249. 

Ind —Costa v. Costa, App., 116 N.E. 2d 
516. 

66 C.J. p 326 note 44, 

55. Ark—Kelley v. Northern Ohio 
Co., 196 S.W.2d 235. 210 Ark. 366. 

NT—Harrison v. McMennomy, 2 
Edw. 251. 

W.Va—Koglund v. Curtis, 61 SE2d 
642, 134 W.Va. 735—Boggs v. 

Boggs, 25 S.E 2d 631. 126 W.Va. 600. 

56. Mo—^Atlantic Nat. Bank of 
Jack.sonvillc, Fla. v. St Louis Un¬ 
ion Tru.st Co., 211 SW2d 2, 367 
Mo 770—Purvis v Hardin, 122 S 
W.2<3 936, 343 Mo. 652 

Ohio.—Hill V. Irons, 113 N.E 2d 243, 
160 Ohio St 21 
65 C.J p 325 note 46. 

“Indubitable proof,” within rule re¬ 
quiring .sueli iiroof to cslablush parol 
trust of personal property, is evi¬ 
dence that is not only found to be 
credible, but of such weight and di¬ 
rectness as to make out fact.s alleged 
beyond reasonaide doubt —Overly v. 
Overly, DC Pa.. 65 F Supp, 174, af¬ 
firmed, C.C.A., 158 F.2d 384. 

57. Tex.—Bennett v. McKrell, Civ. 
App., 125 S.W 2d 701, modified on 
other grounds 144 S.W.2d 242, 135 
Tex 557. 

IReason for rule 

“Certamt.v” means absence of 
doubt, and such (]uantum of proof is 
not required m any case—Bennett v. 
McKrell, supra. 

68. Tex—Groseclose v. Johnston, 
Civ.App, 184 SW.2d 548. 

65 C.J. p 32C note 50 [a]. 

59. Tex.—Groseclose v. Johnston, 
supra. 
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The requirement that the evidence be clear and 
satisfactory, clear and convincing, etc., applies not 
only to proof of the existence of the trust, but also 
to the establishment of its terms and conditions,®® 
and is especially applicable where the trust is at- 
tcinjitcd to be proved hy parol evidence where such 
evidence is admissible for that purjiosc,®! or where 
it is sought to convert into a trustee a person hold¬ 
ing the legal title to property ostensibly as absolute 
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owner, as by showing a grantee's recognition of 
the trust or full or part performance thereof by 
him.®^ The rule also has especial application after 
the lapse of a great length of time,®^ or where some 
of the parties to the alleged trust are deceased.®® 

An express trust cannot he established by vague 
and uncertain evidence, or loose, equivocal, and in¬ 
definite declarations,®® and while declarations and 


Utah.—Capps v. Capps, 176 P.2d 470, 
110 Utah 468. 

66 C.J. p 326 note 50 [a], 

60. Ill.—Illinois State Trust Co. v. 
Jones. 184 N.E. 623, 361 Ill 498. 

Ohio.—Hill V. Irons, 113 N.E 2d 243, 
160 Ohio St. 21. 

Utah—Capps v. Capps, 175 P.2d 470, 
110 Utah 468. 

66 C.J. p 325 note 48. 

61. U.S —Overly v. Overly, D C.Pa., 
65 FSupp. 174, affirmed, C C.A.. 168 
F.2d 384. 

Ark.—'Blalock v. Blalock, 258 SW.2d 
891—Hand v. Mitchell, 193 S.W.2d 
333, 209 Ark. 996 

Cal—Chard v. O’Connell, 62 P.2d 369. 
7 Cal.2d 663—Stoner v Laidley, 257 
P,2d 486, 118 Cal.App 2d 50—Kobida 
v. Hlnkelmann, 127 P.2d 657, 63 Col. 
App 2d 186. 

Ill—Illinois State Trust Co. v. Jonc.s, 
184 N.E 623, 351 Ill 498. 

Md —Doupherty v. Dougherty, 2 A 2d 
433. 175 Md. 411. 

Mo—Purvis V Hardin, 122 S W.2d 
936. 343 Mo. 662—Coon v Stanley, 
.04 ,S.W2d 96. 230 Mo.App. .oei 
NC—McCVjrkle v. Beatty, 33 .‘i E 2d 
753. 225 NC. 178—Henley v. HoU. 
20 S E 2d 62, 221 N.C 274—Peter.son 
V, Taylor, 166 S E, 800. 203 N C. 673 
Ohio—Vincent v. Divine Peace Mis¬ 
sion Movement. App„ 118 N.E 2d 
190 

Okl—Anson v. Anson, 36 P.2d 915, 
169 Okl. .309. 

Pa—Gribbel v. Gribbel, 17 A.2d 892, 
341 Pa 11—In re Free’s Estate, 194 
A 4 92, 327 Po. 362—Gross v. Gross, 
Com PI., CO Dauph Co. 460—Manzlak 

V. Zulovich, Com.Pl , 97 Pitt.sb.Leg. 
J. 55. 

Tex—Jones v. Siler, 100 S.W.2d .352, 
129 Tex. 18—Elick v. Schiller, Civ. 
App., 236 S.W 2d 494, rever.sod on 
other ground.s Schiller v. Ehck. 240 
SW.2d 997. 150 Tex 363—Grose- 
close V. Johnston, Civ.App,, 184 S. 

W. 2d 548—Schuyler v. Lacy, Civ. 
App., 79 S.W.2d 901, error dis¬ 
missed. 

Utah—Corey v. Roberts, 25 P.2d 940, 
82 Utah 445. 

Va—Ingles v. Greear, 27 S.E 2d 222, 
181 Va. 838—Virginia Trust Co. v. 
Minar. 18 S E.2d 879, 179 Va. 377. 
■W.Va—Newhouse v, England, 191 S. 

E. 526, 118 W.Va. 649. 

66 C J. p 326 note 49. 


Trust In personalty 

(1) Parol evidence. In order to e.s- 
tablish tru.st of personalty, must be 
very clear and satisfactory and find 
some support m .surrounding ciri-um- 
stanccs and in Rubaequont conduct of 
the parties—^Harmon v. Harmon, 6 N. 
W2d 7G2, 303 Mich 513—Bover v. 
Backus, 276 NW 564, 282 Mich 593, 
motion denied 280 N W 756. 2X2 Mich 
701, certiorari denied 59 S.Ct 147, 
305 US 644. 83 L.Ed 4)6. rehearing 
denied 59 S.Ct 248. 305 U.S. 674, 83 
L.Ed 437. 

(2) A high degree of proof is nec- 
e.ssary.—Zolint.aki.s v. Orfanos, CCA. 
Utah, 119 F.2d 571, certiorari denied 
Orfanos v Zolintakis, 62 S Ct. 62, 314 
U.S. G30. 86 L Ed 506. 

(3) Evidence could not be made ba¬ 
sis of finding that a parol trust in 
personalty existed unless it could be 
.said that evidence was unequivocally 
demon.strative of a tru.st and support¬ 
ed only conclusion that a trust was 
ert'ated—Van Reiver v. Rothensies, 
D.CPa, 36 FSupp. 577, affirmed, C.C 
A.. 122 F2d 697. 

(4) I'Wcts of ca.se must be exam¬ 
ined in liglit of gimeral trust princi¬ 
ples-— Economv V Roberts, 265 N.W 
441, 274 Mich 484. 

Oral trusts iu realty 

(1) Oral tru.sts in really are not 
favored and must be strictly proved 
bv evidence which l.s direct, positive, 
expres.s, unamfilguous, and convinc¬ 
ing—Tn re Brcnnenian’s E.state. 63 
A 2d 59, 360 Pa. 558—Mofllt v. MolTit, 
16 A 2(1 418, .340 Pa, 107—66 C J. P 326 
note 50 [a], Ih]. 

(2) Evidence of parol agreenumt 
cri-ating such trust is clo.seiy scru¬ 
tinized and caridully weighed by the 
courts.—^Moore v. Terry, 170 S.W 2d 
29. 293 Ky 727. 

(3) In determining whether a trust 
In land was estalilished. It was not 
essential that defendant establish 
that defendant and plaintiff's hus¬ 
band jointly earned money to pay for 
land—Cluck v. Sheets, 171 S.W.2d 
8G0, 141 Tex. 219. 

62. U.S.—Murphy Cartwright, C.A. 

Tex., 202 F.2d 71. 

Ark—Blalock v. Blalock, 258 S.W. 

2d 891. 

Cal.—In re Gaines’ Estate, 100 I’.2d 

1065, 16 Cal.2d 255—Spaulding v. 
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Jone- 3 , 266 P.2d 637, 117 Cal.App. 
2d 541 

Ky.—Mills V. Mills, 87 S.W.2d 389, 
261 Ky. 190 

Mo.—Corpus Juris cited in Adams v. 
Adam.s. 156 S.W.2d 610. 614, 348 
Mo. 1041. 

N Y.—Bendean v. Moody, 6 N.T.S.2d 
94, 254 App.Div. 130. 

Ohio —In re Freeman’s Estate, 16 
Ohio Supp. 6. 

Tex —Amerada Petroleum Corp, v. 
Ma.ssad. Civ.App., 239 S.W.2d 730, 
error refused no revor.sible error— 
Groseclose v. Johnston, Civ.App., 

184 S W.2d 648—Clayton v. An- 

cell, Civ App, 169 S.W.2d af¬ 

firmed 168 S W.2d 230, 140 Tex. 441. 

Utah—Capps v. Capps, 176 P.2d 470, 
110 Utah 468. 

66 C.J. p 326 note 60. 

63. Iowa.—Rchurz v. Schurz, 128 N. 
W. 944, 133 N.W. 683, 153 Iowa 
187. 

65 C J. p 326 note 51. 

Grantee’s nuderstanding of obliga- 
tion 

In suit to impress personalty trans¬ 
ferred from father to son with trust 
for benefit of father’s widow and 
another son, whendn it appeart'd that 
father had granted first son absolute 
title but had expressed wishe.s as to 
use of the property for benefit of 
widow and other son, fir^t son’s un- 
der.stariding as to his obligation to 
widow and other son was important 
only in determining father’s inten¬ 
tion—Harmon v. Harmon, 6 N.W.2d 
762, 303 Mich 513. 

64. Ark.—Blalock v. Blalock, 258 S. 
W2d 891. 

Mich—In re I.,ane’a Estate, 274 N.W. 
711. 281 Mich 70 

65 C J p 326 note 52. 

65. WVa—Faulkner v. Grantham, 
47 S.E. 78, 55 W.Va. 317. 

66 C.J. p 326 note 53. 

66. US—Cooper v. U. S., Ct Cl., 19 
F.Supp. 752 

Miss.—Landau v. I^andau. 187 So. 224, 

185 Mis.s. 45. 

NY—In re Solot’s Estate. 50 N.Y.S. 
2d 401, afilrmed 65 N.Y.S 2d 126, 
269 AppDiv. 759, 

65 C.J. p 326 note 54. 

Casual remark 

In suit between brothers for an ac¬ 
counting and to enforce alleged 
trusts, alleged casual remark by de* 
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admissions may be considered and given weight, 
they should be received with great cautian.®"^ 
Where it is sought to prove a parol trust in land, 
in a jurisdiction where such trusts are not for¬ 
bidden, a mere oral declaration by the grantee is 
insufficient, unless corroborating circumstances are 
shown.®* The mere fact that the word ‘'trustee” ap¬ 
pears in a stock certificate after the name of the 
holder is not evidence of ownership of another 
and the mere fact that bonds had been registered 
in a person’s name under the designation of “trus¬ 
tee” does not conclusively show that a trust had been 
created.'^® Where the trustee admits that he held 
title to land in trust, clear and satisfactory evidence 
IS essential as against the beneficiary, to prove that 
the trust has terminated.’^! Circumstances patently 


inconsistent with the existence of a trust will refute 
separate evidence clearly indicating the existence 
of a trust.'^2 The interest of the witnesses may be 
considered in determining whether or not the testi¬ 
mony is clear, satisfactory, and convincing.'^* 

Number of witnesses. The testimony of one wit¬ 
ness may be sufficient to establish an express trust,"^* 
and, hence, such testimony need not be corrobo¬ 
rated;'^® but it has been held that the testimony of 
one witness without other corroborating circum- 
tance should not be held sufficient to prove an ex¬ 
press trust, 

Application of rules. The rules above stated have 
been applied in numerous cases. In some of them 
the evidence has been held sufficient to establish an 
express trust,to prove the nature and purposes 


fendant that money In a bank In de¬ 
fendant’s name belonged to broth¬ 
er constituted the weakest evidence 
and under circumstances clisc]o.sed 
was of no decisive Importance—• 
Hacker v. Hacker, 283 N.W. 639, 287 
Mich. 435. 

acere posaeBSlon of bankbook 

W here savings imnk account was 
opened by di'positor in trust for 
gramlson but depositor and grandson 
were living In the same house from 
time of Issuance of bankbook to date 
of dopoaltor's death, possession of 
the bankbook by grandson was not 
by Itself evidence of any probative 
value in determining validity and ef¬ 
fect of trust.—In re Weinstein’s Es¬ 
tate. 28 NY.S.2d 137, 176 Mlsc 59'2 
07. Pa.—In re Tuttle’s Estate, 200 
A. 921, 132 Pa Super. 356. 

65 C..T. p 327 note 56. 

Admissibility see supra S '69. 
Declarations made long after execu¬ 
tion of instrument 
Where It was sought to establish 
a parol trust of proceeds of life 
policy by declarations allegedily made 
long after execution of the policy, 
testimony as to such declarations 
was to be regarded with serious mis¬ 
givings.—In re Tuttle’s Estate, su¬ 
pra. 

68. U S —Robertson v. Bemis & Vos- 
burgh, DCN.C., 226 F. 828. 

N.C—Williams v. Hodges, 95 N.C. | 
32. 

09. Cal —Fletcher v. Kidder, 127 P.' 
73, 163 Cal. 769. 

70. Cal.—Bauer v. Bauer, 100 P.2d 
1070, .38 Cal.App.2d 309. rehear¬ 
ing denied lOl P.2d 1117, 38 Cal. 
App.2d 309. 

Persuasive evidence to contrary 

Fact that alleged donor-settlor 
clipped interest coupons from bonds 
and used proceeds, although not fa¬ 
tal to validity of alleged gift of 
bonds in trust, Is strongly persuasive 


that alleged donor-settlor did not In¬ 
tend present gift of bonds with tru.st 

attached—Elliott v. Gordon, C.C.A. 

Kan , 70 F.2d 9. 

71. Wia—Blake v. Johnson, 193 N. 
W. 388. 180 Wis. 485. 

72. U S —Van Sciver v. Rothensles, 
IXC Pa.. 36 F .Supp. '577, affirmed, 
C.C.A., 122 F.2d 697. 

73. Ark—Blalock v. Blalock. 268 
S.W2d 891—Griffin v. Griffin, 141 
S W.2d 16. 200 Ark. 794, 

74. Cal.—Turm.nn v. Ellison, 174 P 
396. 37 Cal.App 204. 

75. Cal.—Turman v. Ellison, supra 

05 C.J. p 327 note 62. 

76. U.S.—Barden v. Darden, C.C.A. 
Va.. 162 F 2d 208. 

Md,—DotigluTty v. Dougherty, 2 A 
2d 433, 176 Mcl. 441, 

77. U.S.—Darden v. Darden, C.C.A 
Va.. 1.52 F 2d 208—Frickc v. Weber. 
C.C.A Ohio, 145 F.2d 737—falser v. 
Milligan, DC Neb., 120 F.Supp. 599. 

Ark.—Hawkins v. Scanlon, 206 S W 2d 
179, 212 Ark. 180—Hand v. Mitchell, 
193 S.W.2d 333. 209 Ark. 996—Mc¬ 
Henry V. McHenry. 193 S.W.2d 321.' 
209 Ark. 977. 

Cal —McElroy v. McElroy, 198 P.2d 
683. 32 Cal.2d 828—Berniker v. Ber- 
niker, 182 P.2d 657. 30 Cal.2d 439—1 
Hansen v. Bear Film Co, 168 P.2d 
946. 28 Cal.2d 164—Steiner v. Am- 
sel. 112 P.2d 635. 18 Cal.2d 48—| 
Wngbt V. Bohlffs. 72 P.2d 142, 9 
Cal.2cl 620—liirney v. Bimey, 18 ^ 
P.2d 672. 217 CaJ. 353—Nicholas 
V. Nicholas, 242 P.2d 679, 110 Cal. 
App.2d 349—Barthorpe v. Brown, 
223 P.2d 884, 100 Cal.App 2d 474— 
Casey v. Casey, 218 P.2d 842, 97 
Cal.App.2d 875—Title Ins. & Trust 
Co. V. McGraw. 164 P.2d 840, 72 
Cal.App 2d 390—Eggert v. Pacific- 
States Sav. & Loan Co.. 136 P.2d 
822, 57 Cal.App.2d 239—Hamilton 
v. Junction City Min. Co., 136 P.2d 
591. 68 Cal.App 2d 221—Niles v. 
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I Louis H. Rapoport & Pons. 128 P.2d 
50, 63 CalApp2d 644—Kobida v. 
Ilinkelm.ann, 127 P.2d C57, 53 Cal. 

1 App 2d 186—Randall v. Bank of 
America N, T. & P A., 119 P.2d 
754, 48 Cai .\pp 2d 249—Forman v. 
Goldberg, 108 P 2d 98.1. 42 Cal App. 
2d 308—Back v Farii'-worth, 77 P. 
2d 205. 25 Cal App 2d 212. 

Culo.—Vand(-wlcle v. Vandewiele, 136 
P.2d .523. 110 Colo 6.56. 

Conn—lanahiiri v. Linahan, 39 A.2d 
895, i;!l Conn 307. 

Del —Ros.s v. Elli.s, Ch., 106 A.2d 775 
—Sherry v. Union Gas Utilities, 171 
A 18 8, 20 Del Ch 60. 

FJa—'Bee Branch Cattle Co. v. Koon. 
44 So 2d GSl—Wimmers v, Black¬ 
burn, 0 Po.2d 505, 151 Fla. 23G. 
Ill—Stowell V Satorius, 109 N E 2d 
731. 413 III. 482—Creighton v. El¬ 
gin, 69 NE.2d 501, 395 Ill 87— 
Green v. Gawne, 47 N E 2d 86, 382 
III 363 —Jack.yon v. PilLsbury, 44 
N.E.2d 537, 380 Ill, 554—Scale.s v 
McMahon, 4 N E 3d 872, 364 Ill. 41.3 
—Huinpa V. Iledstrom, 94 N.E.2d 
614, 341 Ill.App. 605—First Nat. 
Bank of Ottawa v. Welse, 76 N.E. 
2d 538, 333 III App. 1. 

Ind —Bowden v Ebston Bank & Trust 
Co. of Crawfordsville, 76 N.E 2d 
170, 117 Ind.App 612. 

Iowa.—In re Ragan’s Estate, 23 N. 

W.2d 521, 237 Iowa 619. 

Kan.—In re Dieter’s Estate, 2‘39 P.2d 
954, 172 Kan. 359. 

Ky.—Evans v. Payne, 258 S.W.2d 919 
—-Mums V. Thomas, 220 SW.2d 
958, 310 Kv. 501—McCoy v. Kil¬ 
gore’s Adm’r, 209 S.W,2d 66, 306 
Ky. 678—Johnson v, Murphy’s 
Adm’r, 168 S.W.2d 1022, 293 Ky. 
294—Hecht’s Adm’r v. Hecht, 114 
S.W.2d 499, 272 Ky. 400. 

La—Toung v. Mulroy, 46 So.2d 367. 
216 La. 961. 

Me.—Rose v. Osborne, 180 A. 816, 133 
Me. 497. 

Md.—Rice v. Rice, 41 A.2d 8T1, 184 
Md. 403. 
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Mass.—'Hugo V. Ruffo. 91 N.B.^d 828, 
325 Mass. 612—Smith v. Shanahan, 
50 N.E.2d 397. 314 Mass '329—Mur¬ 
ray V. O’Hara, 195 N.E. 909. 291 
Moss. 75 

Mich.—Economy v. Roberts, 265 N.W. 
441, 274 Mich. 484. 

Minn.—Salscheider v. Holmes, 286 N. 
W. 347. 205 Minn. 459 

Miss.—^Patterson v. Koemer, 71 So. 
2d 464. 

Mo.—Stein v. Mercantile Home Bank 
& Trust Co., 148 S.W.2d 670, 347 
Mo. 732. 

N.J.—Easles Building & Loan Ass’n 
V Flducia. 37 A.2d 116, 136 N.J 
Eq. 7, afllrmed 40 A 2d 6'27, 13G N. 
J.Eq. 117—Artushenia v Artushe- 
nia, 169 A. 625, 115 N.J.Eq. 80— 
Fleetwood v. Hershey Creamery 
Co., 54 A.2d 200, 25 N J.Mlsc. 378. 

N.M.—McClendon v. Dean, 117 P.2d 
250, 45 N.M. 496. 

N.Y.—In re Ford’.s Estate, 108 N.Y. 
S.2d 122, 279 App Div. 152, affirm¬ 
ed 107 N.E.2d 87, 304 N.Y. 598— 
Muller V. Sobol, 97 N.Y.S.2d 9011. 
277 App.Dlv. 884, reargument and 
appeal domed 99 N.Y.S.2d 757, 
277 App.Div 951—In re Arrington's 
Estate, 104 N.Y.S.2d 66, 200 Misc 
72—De Graff v. Joyce, 16 N.Y.S.2d 
f.01, 172 Misc. 919—In re Sweeney's 
Estate, 279 N.Y S. 927, 165 Misc 
461—In re Hainmer's Estate, 72 
N.Y.S.2d 636, afllrmed 72 N.Y.S.2d 
410, '272 App.Dlv, 822—Fehder v. 
Furman, 64 N.Y.S 2d 820. 

NC—Williams v. Wllllnms. 66 SB. 
2d 20, 231 N.C. 33—Cannon v. Blair, 
50 S E.2d 732, 229 N.C. 606. 

Ohio—Sttilcy V. Krelnblhl, 89 N.E, 
2d 593, second ca.se, 162 Ohio St 
316—Burhenn v. Eurhenn, App, 82 
N.E.2d 293—Suburban Home Mortg. 
Co, V. Hopwood, 81 N.E.2d 387, 83 
Ohio App. 116—Norris v. Norris, 
App., 57 N.E.2d 264, appeal dis¬ 
missed 53 N.E.2d 647. 142 Ohio St. 
634—In re McCann’s Estate, 6 Ohio 
Supp 316. 

Okl.—Flcsher v. Flesher, 258 P 2d 899 
—While V. Morrow, 100 r.2d 872, 
187 Ukl. 72—McGann v, McGann, 37 
r.2d 939, 169 Okl. 615. 

Or.—Dicker.son v. Murfleld, 191 P.2d 
380, 183 Or. 149—Rader v. Barner, 
139 P.2d 130, 172 Or. 1—Piatt v. 
Jones, 38 P.2d 703. 149 Or. 246. 
modilled on other grounds 39 P.2d 
955. 149 Or. 246—Lay v. Proctor, 
34 P.2d 331, 147 Or. 646. 

Pa.—Keller v, Keller, 41 A.2d 647, 351 
Pa. 461. 

Tenn.—Askew v. Mills, 268 S.W.2d 
669—Hunt v. Hunt, 80 S.W 2d 666, 
169 Tenn. 1—'Adrian v. Brown, 196 
S.W.2d 118, 29 Tenn.App. 236— 

Walker v. Walker, 2 Tenn.App. 279 

Tex.—Collins v. Hall, 174 S.W.2d 
60. 141 Tex. 433—Cluck v. Sheets, 
ITI S.W.'2d 8G0, 141 Tex. 219—^Neb- 
lett V. Valentino, 92 S.W.2d 432, 
127 Tex. 279—Machann v. Machann, 
Civ.App,, 269 S.W.2d 826—Powe v. 


Powe. Civ.App.. 268 S.W.2<J 658. 
error refused no reversible error— 
Brown v. Brown, Civ.App., 26*4 S. 
W.2d 142—Dickens v Dickens, Civ 
App.. 211 S W 2d 653, error refus¬ 
ed no reversible error—'Born v. 
Bluesteln. Civ App. 220 .S W 2d 345 
—Scott V Cliett. Civ.App , 213 S 
W.2d 562—Ablleno llolel Conp. v. 
Gill, Civ.App., 187 S W.2d 708— 
Eaton V Husted, Civ App , 163 S. 
W.2d 439, affirmed 172 S W 2d 493. 
141 Tex 349-—Small v Brooks, Civ 
App., 363 SW2d 236, error refus¬ 
ed — Frmt V. Ta-te, Civ.App., 162 
S.W.2d 737—Vicars v. Quinn, Civ. 
App. 3 54 S.W.2d 947—^W. T. Raw- 
leigh Co. V. Cowan, Civ App, 152 
S.W.2d 796—^Williford Lumber Co. 
V. Malakoff Brick Co., Civ.App, 
113 S W.2d 218. error dismissed. 
Utah—Il.aws v. Jensen. 209 r.2d 229. 
116 Utah 212 

Wash—Porter v Lane, 267 P 2d 1064 
—In re Eustace’.s Estate, 87 F.2d 
305, 198 Wash. 142. 

Wls—^Wyse v Puchner, 51 N.W.2d 
38, 260 Wis. 366—Hartman v Love- 
rud. 277 N.W 641, 227 Wis 6. 

66 C.J. p 327 note 64. 

Evidence held gnfficlent to show 
trust In: 

(1) Bark deposit or nccount. 

Cal—Wagner v. Worudl, 172 r.2cl 
751. 76 Cal App 2d 172—Lo Bue v 
Porrazzo, 119 P 2d 34'6, 48 Cal App | 

2d 82. I 

Ky—Hole V. Hale. 231 S W.'2d 2, 313, 

Ky. 314. I 

Me.—'Rose v. Osborne, 180 A. 315, 133 
Me. 497, I 

Md.—^Wliittinpton v. Whittington. 106 
A 2(1 72—Almond v McAlister. 96 
A.2d 609, 202 Md. 411—BoH.sck v 
Bollack, 182 A. 317. 3 69 Md. 407. 
Mass—Harrington v Donlin, 45 NE 
2d 953, 312 Ma.ss 677—Greeley v. 
Flynn, 36 N.E.2d S.94, 310 Mass 

23. 

Mo,—In re Geel’s Estate, App., 143 
S W 2d 327 

N.J.—^Piovulent Inst for Sav. in .Ter- 
spy City V. Bolton, 62 A 2d 833, liO 
N J.Eq 1 — ^Wolf V. Wolf, 42 A.2d 
300, 136 N.JEq 40.3—Hickey v. 

Kahl, 19 A.3d 33, 129 N..I.Eq. 233 
■—Trust Co. of New Jersey v. Par- 
Bwell, 11 A 2d 98, 127 N J.Eq 45 
N.Y—In re H.alpern’.s E.state, 100 N. 
E.2d 1 20, 303 N.Y. 33—In re Ward’s 
E.state. 107 N.Y S 2d 817. 279 App. 
Div. 616—Thomas v. Brevoort Sav. 
Bank of Brooklyn, 87 N Y.S 2d 431, 
275 App Div 724—In re Aybar’a Es¬ 
tate, 116 N T.S.2d 720, 203 Miac. 372 
—In re Ihircell's Will, 107 N Y S 
2d 955, 200 Misc. 643—In re Fno- 
sing’s Estate, 123 N.Y.S 2d 207— 
In re Lelman’s Estate. 116 N.Y.S. 
2d 658, affirmed 118 N.Y S 2d 750. 
281 App Div. 764, appeal denied 119 
N.Y.S.2d 230, 281 App.Div. 845— 
In re Prokaskey’s Will, 109 N Y S. 
2d 888—In re Naydan's Estate, 107 
N.T,B.2d 701—Getz v. Getz, 101 N. 
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Y.S.2d 757—Falcone v. Palotta, 29 

N.Y.S.2d 918, affirmed 29 N.Y.S 2d 
719, 2'62 App.Dlv. 876. 

Ohio.—Thomas v. Dye, Com.PI., 117 
N.E 2d 515. 

Pa.—Serventi v. Galll, 31 A.2d 715, 
347 Pa. 47—Mahalev v Stone, 37 
PaDist. & Co. 563—Manzlak v. 
Zukovlch, Com.Pl., 97 PittshLeg.J. 
55. 

Tex —Schelb v Sparenberg, Civ.App., 
311 SW.2d 324, affirmed 1'24 S.W 2d 
322, 133 Tex 17 

Wls—Boyle v. Kempkln, 9 N.W.2d 
•58.'), 243 Wls. 86. 

66 C.J. p 327 note 64 [a] (1). 

(2) Bonds and securities. 

Ind.—Zonch v. Zorich, 88 NE.2d 694, 
119 Ind.App. 547. 

Mo—Bennett v. Wood, 258 S.W.2d 
660. 

Or—Winters v. Winters, 109 P.2d 
857. 165 Or. 659. 

65 C.J. p 327 note 64 [a] (2). 

(3) Corporate stock. 

Ark—Batesville Truck Line v. Mar¬ 
tin. 243 SW.2d 729, 219 Ark. 603. 
Cal.—Hardison v. Corbett, 130 P.2d 
226. 65 Cal. App 2d 310. 

Idaho—Mn.son v. Pelkes, 69 P 2d 
1087, .5'6 Idaho 10, certiorari denied 
Pelkes v Mn.son. 67 SSI.Ct. 319, 299 
U 615, 81 L.Ed. 453. 

Ill —Wagner v. Maguire, 17 N.E.2d 
244. 297 Ill App, 48. 

Ky—Klein v Inman, 182 S,W.2d 34, 
29cS Kv 122--Martin v. Hollan, 126 
S.W.2d 4 65. 277 Ky 291. 

N.Y.—Walker As.soclates v, Anderson. 
68 N y S.2d 731. 271 App.Div 1003 
—Kremer v. Krenier, 51 N.Y H 2d 
394. affirmed 56 N Y S 2d 413, 269 
Ai>pDiv 827. api-ieal denied 67 N 
Y H 2d 845, 2C9 App Div 929 
Ohio —Becker v Cleveland Trust Co., 
N E 2d 610, 68 Ohio App. 526. 

66 CJ. p 327 note 64 [a] (4). 

(4) Proceeds of life insurance pol¬ 
icy 

U S —^Mutual Life Ins. Co of N. Y. 
V. Cleveland, DCI'a., 82 F-.^^upp. 
358 

Md -Hayward v. Campbell, 199 A. 
530, 174 Md. 540. 

i N.Y —Eiehacker v. Eichacker, D8 N.T, 

I 8 2(1 189, 277 App.Dlv. 891. 

I Pa.—Grltz v. Gritz, 21 A.2d 713, 342 
i’a, 616. 

Tex—Eaton v. Hu.sted, 172 S.W.2d 
493, 141 Tex. 349. 

1 66 C.J. p 327 note 64 [a] (6). 

I Acceptance 

Evidence held to show that credi- 
I tor accepted trust created for his 
benefit—Fidelity Trust Co. v. Un¬ 
ion Nat. Bank of Pittsburgh, 169 A. 
209, 313 Pa. 467, Certiorari denied 
Union Nat. Bank of Pittsburgh v. F'l- 
delity Trust Co., 64 S.Ct 530, 291 
U.S. 680, 78 L.E<L 1068. 

Delivery of eavingv hankbook to 

person in whose name deposit was 
made by another as trustee, was 
some evidence that trust had been 
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of the trust, and its terms and conditions,*^* to presumptions,*! or to support a finding that a trust 

charge a grantee or assignee as trustee of an ex- did not cxist.*2 

press trust,to make prima facie case,*® to rebut 


created.—^Harrington v, Donlln, 45 H. 
E.2d 953. 312 Mass. 577. 

78. Ill.—Carrell v. Hibnor, 92 N.E.2d 
121. 405 Ill. 54.5. 

Mass -—Korwin v. Donaghy, 69 N.E,2d 
299, 317 Maas. 5.59. 

65 C.J. p 328 note 66. 

Zntent not to reUngnljAi tittle or poe- 
session 

Trustor’s continued use and alien¬ 
ation of and complete dominion over 
property after execution of trust in¬ 
denture constituted persuasive evi¬ 
dence of Intent not to relinquish title 
to or po.s.scs.sion of projierty until 
death—Atlantic Nat. Bank of .Tack- 
aonville. Fla. v. St. Louis Union 
Trust Co., 211 S.W.2d 2, 367 Mo 
770. 

Form of accotmt was not sole evi¬ 
dence as to purpose of deposit.—In 
re Cohen’s Will, 90 N.Y.S 2d 776. 
Corroborative testimony 

The oral statements of decedent 
that money deposited in bank in his 
name as trustee for son liclonged to 
son did not create any trust for son, 
but explained and corroborated aim 
of account as one to preserve to son 
rights to which decedent regarded 
him as being entitled when deposits 
were originally made in form evi¬ 
denced by passbooks on such ac¬ 
counts.—In re Cohen’s Will, supra. 

79. Cal —Hansen v. Bear Film Co., 
168 P.2d 946, 28 Cal 2d 164—Seth- 
man v. Bulkley, 68 P.2d 961, 9 Cal. 
2d 21—Katz V. Wahrhaftlg. 248 P. 
2d 32, 113 Cal App.2d 447—Smith v. 
Smith. 238 P.2d 688. 108 C.al.App. 
2d 219—'(Jivens v. Joimson, 1’66 
P,2d 67, 73 CaI.App.2d 139—Chard 
V. O’Connell, 120 P.2d 125, 48 Cal. | 
App.2d 475—Rabbit v. Atkinson, 
112 r.2d 14, 44 Cal.App2d 752— 
Forman v Golcll)Crg, 108 P.2d 983, 
42 Cal.Aiu) 2d 308—Cooper v. Coo¬ 
per. 39 P.2d 820, 3 Cal.App 2d 154. 

Ill. —Koitinton v. Scott, 92 N.E.2d 
196, 340 Ill.App. 398—^William.s v. 
Anderson, 6 N.E.2d 693, 288 Ill.App. 
119. 

Kan —In re Dieter’s Estate, 239 P.2d 
954, 172 Kan 359 

Ky—Morris v. Thomas, 220 S W.2d 
958. 310 Ky. 601^—Klein v. Inman, 
182 SW2d 34. 298 Ky 1'22—Hard¬ 
wick’s Ex'r V. West, 168 S W 2d 
363, 293 Ky. 8—Corbin v. Corbin, 
166 S.W.2d 826, 292 Ky 645—New- 
land V. McNeill, 126 S.W.2d 127, 
277 Ky. 245. 

Or.—^Hennlngaen v. Title & Trust 
Co., 49 P.'2d 458, 161 Or. 318. 
Tenn—Kelley v. Whitehurst, App., 
264 S.W.2d 1—Chadwell v. Chad- 
well. 9 Tenn.App. 181. 

Tex.—Eaton v. Husted, 172 S.W.2d 
493, 141 Tex. 349. 


Utah —In re Linford’s Estate, 239 P. 
2d 200—Capps v. Capps, 175 P.2d 
470, 110 Utah 468—Barrett v, Vick¬ 
ers, 116 P.2d 772, 100 Utah 534. 
Wash ^—^Bonrdman v. Watrous, 35 P 
2d 1106. 178 Wash 690. 

W.Va.—Hoglund v. Curtis. 61 S.E.2d 
<42. 134 W.Va, 735—Wlnfree v. 

Dearth, 188 S.E. 880. 118 W.Va. 71. 
66 C.J. p 328 note 65. 

Evidence held anfflelent to shows 

(1) Th.at proceeds of wood cut and 
removed from the land In which de¬ 
fendant claimed interest as result of 
a trust by the joint efforts of de¬ 
fendant and plaintiff’s husband went 
to pay the full consideration for the 
land—Cluck v Sheets, Civ.App., 171 
SW2d 857. affirmed 171 SW.2d 860. 
141 Tex. 219. 

(2) Other evidence held sufficient 
see 65 C.J, p 328 note 65 [a]. 

80. Cal.—George v. Soares, 128 P.2d 
377, 64 Cal App. 2d 29. 

6B C.J. p 328 note 67. 

81. Ind —Bowden v. Elston Bank & 
Trust Co. of Crawfordsville, 75 N. 
E2d 170, 117 Ind.App. 612. 

N.J.—Selser v. Jester. 23 A.2d 602, 
131 N.J.Bq. 67. 

Evldenoe held to rebut preBnmPtlon 
of Intent to create trnst 

Cal.—Kosloskvc v. Cis, ICO P.2d 665, 
70 Cal.App.‘2d 174. 

Mich.—Boyer v. B.-ickus, 276 N.W. 
564, 282 Mich. .593, motion denied 
280 N.W. 7.5-6, 282 Mich. 701, cer¬ 
tiorari denied 59 S.Ct. 147, 305 U.S. 
644. 83 LEd. 416, rehearing denied 
59 set. 248, 305 U.S. 674, 83 L.Ed. 
437. 

82. U.S—Columbia Pictures Corpo¬ 
ration V. Lawton-Byrne-Uruner Ins. 
Agency Co., C.C A Mo., 73 F 2d IS— 
Mullen V Mullen, D.C.Alaska, 117 
F.Supp. 538. 

Ala—Westcott v. Sharp, 54 So 2d 758, 
256 Ala 418. 

Ark—Hawkins v. Se-snlon. 206 S.W. 
2d 179, 212 Ark. 180—Mitchell V. 
Powell, 109 S.W.2d 155. 194 Ark. 
638—Griffln v. McKay. 135 S.W.2d 
850. 199 Ark. 747. 

Cal—Olson V. Olson, 49 P 2d 827, 
4 Cal.2d 434—Fritz v. Thompson. 
271 P.2d 205, 12.5 Cal.Ar)p.2d 858— 
Itidgway V. Ridgway, 212 r.'2d 

6. 95 Cal.App,2d 338—Bird v. Bird. 
196 P2d 941, 87 Cal.App.2d 377— 
Bank of America Nat. Trust & 
Sav. Ass’n v. McRae, 183 P.2d 385, 
81 Cal.App.2d 1—^Leitch v. Gay, 147 
P.2d 631, 64 Cal.App 2d 16—Ban- 
ducci V. Banduccl, 147 P.2d 73, €3 
Cal.App.2d 600—Carcly v. Hennes¬ 
sey, 137 P.2d 867. 68 Cal.App 2d 
883—^Perkins v. Maiden, 134 P 2d 
SO. 57 Cal.App.2d 46—Miller v. Mil¬ 
ler, 130 P.2d 438, 55 Cal.App.2d 199 
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—Strnmer.son v, Averlll, 102 P 2d 
571, 39 Cal.App 2d 118—Fernandez 
V. Seeuritv First Nat. Bank of Los 
Angeles, 99 P.2d 1102, 37 Cal.App. 
2d 674—Anderson v. Hagen, 66 r.2d 
168. 19 Cal.App,2d 714—Cohn v. 
Cohn, 20 P 2d 61. 130 Cal.App. 349, 
Conn.—Stamford Sav. Bank v. Ev¬ 
erett. 42 A.2d 662. 132 Conn. 92. 
Del.—Bodley v. Jones, 32 A.2d 436, 
27 Del.Ch. 273 

Ga—Gibson v. Gibson, 49 S E 2d 877, 
204 Ga. 437—Braswell v. Palmer, 
22 S.E 2d 93. 194 Ga. 484. 

Hawaii.—Castle v. Cross, 33 Hawaii 
197. 

Idaho.—Crenshaw v. Crenshaw, 199 
r.2d 264, 68 Idaho 470, 

III—Pear v. Pear, 93 N.E.'2cl 158, 341 
Ill.App. 24 9—Lasecki v Fi.scher, 33 
NE.2d 893, 310 III App. 259 
Ind—Quail V. Banta, 48 N.E.2d 841, 
113 Ind.App. 664. 

Iowa—Sinift V. Sinlft, 293 N.W. 841, 
229 Iowa 56. 

Kan.—Crawford v. Crawford, 181 P. 

I 2d 62'6, 163 Kan. 12(.. 

La—Lewks v. Patterson, App., 34 
So.2d 646. 

Mass.—^Rus.scll V. Meyers, 56 N.E.2d 
604, 316 Mas.s. 669—Robertson v. 
Parker, 191 N.B. 645, 287 Mos.s. 

I 351. 

Mich—Hacker v. Hacker, 283 N.W. 
639, 287 Mie.h. 4 35—Groenmg v. Mc.- 
Cnmbridge, 275 N.W. 795, 282 Mich. 
135. 

Minn.—Coffin v. Prudenske, 251 N.W. 
19, 190 Mmn. ICO. 

Mo —Lieberstein v. Frey, 92 S.W.2d 
114. 

Mont.—Sweeney v. Francis, 156 P 2d 
338, 117 Mont. 1—McLaughlin v. 
Corcoran, 69 P.2d 597, 104 Mont. 
590—^Berry v. Shelden, 43 r.2d 239, 
99 Mont. 821. 

N.Y.—In re Sholtes’ Will, 23'6 N.Y.S. 
218, 134 Mlsc. 558—In re Cushman’s 
E.state, 82 N Y.S 2d 714—In re See- 
berg’s Estate, 46 N.Y.S.2d 412. 

Okl —Turner v. Turner, 223 P.2d 536, 
203 Okl. 613—Mohr v. Detamore, 
102 P.2d 850. 187 Okl. 278—Anson 

V. Anson. 36 P.2d 915, 109 Okl. 309. 
Pa.—Barrett v. Heiner, 80 A 2d 729, 

367 Pa. 510—Gray v. Leibert. 53 A. 
2d 132. 357 Pa 130—Popilock v. 
Piernikoski, 56 A 2d 326, 161 Pa. 
Super 587—Williamson v. Barrett, 
24 A 2d 546, 147 Pa Super. 460, cer¬ 
tiorari denied Barrett v. William¬ 
son. 62 S.Ct. 1312, 316 U.S. 703, 
86 L.Ed. 1772, rehearing denied 63 
S.Ct. 26, 317 U.S. 706. 87 L.Ed. 663. 
R.I.—Greene v. Rhode Island Hospi¬ 
tal Trust Co., 197 A. 464, <0 R.I. 
184. 

Tex.—^Whittenburg v. Miller, 164 S. 

W. 2d 497, 139 Tex. 686—Hughes v. 
Trimble, Civ.App., 254 S.W.2d 420, 
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held insufficient | to prove a trust,®* or insufficient to show that a 
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Evidence in other cases has been 

error refused no reversible ex*ror 
—Tucker v. Slovacek, Civ.App, 234 
S.W,2d 264, error refused no re¬ 
versible error—^Davis v. Pearce, 
Civ.App, 205 S.W2d 65S—^Millaaps 
V. Moon, Civ App , 193 R.'W.2d 221 
—Latham v. Houston Land & Trust 
Co, Civ App, 62 S.W.2d 619, error 
dismissed. 

Utah—Shumwny v. Anderson, 96 P 
2d 1098, 98 Utah 144. 

Wash—^Kalkwarf v. Geschke, 77 P. 
2d 612, 194 Wash. 135. 

W.Va —Straton v Aldridge, 6 S.E 2d 
222, 121 W.Va. 691. 

Wis.—Swazee v. Lee, 47 NW.2d 733, 
269 Wis. 13'6—Consolidated Dis¬ 
count Corp. V. Holton St. State 
Bank, 19 N.W 2d 171, 247 Wis. 152. 

83. U.S.—Quinn v. Central Co., C.C 
A Cal., 104 F.2d ‘450—Callender v. 
Barry, C.CA.Pla.. 90 F.2d 495— 
Zamberletti v. Zamberletti, D.C. 
Iowa, 106 F.Supp, 873—Keates v. 
Register, D C Pa., 74 P.Supp 96C 
—Townley v. Province of the Holy 
Name, DC Cal., 26 F.Supp 664. 

Ala.—Westeott v. Sharp. 64 So 2d 
768. 256 Ala. 418. 

Ariz.—Maifih v. Valenzuela, 229 P. 
2d 248, 71 Ariz. 426, 25 A.L.R.2d 
747—Rogers v, Greer, 219 P.2d 
760. 70 Ariz. 264—In re Hayward’s 
Estate, 110 P.2d 956, 57 Anz. 51. 

Ark.—Blalock v. Blalock, 258 SW.2d 
891—Elms V, Hall, 216 S W 2d 1021, 
214 Ark. 601—^Kelley v. Northern 
Ohio Co., 196 S.W.2d 235. 210 Ark 
355—Griffin v. Griffin, 141 S.W.'2d 
16, 200 Ark. 794. 

Cal.—In re Gaines' Estate, 100 P 2d 
1055, 15 Cal.2d 255—McCafTerty v. 
Jones. 61 P 2d 752, 7 Cal 2d 670— 
Cinmele v. LucchesI, 223 P.2d 681, 
100 Cal.App 2d 371—Sanders v Ma¬ 
gee. 176 P.2d 774, 77 Cal App 2d 8.38 
—Balian v. Ballan’s Market, 119 P, 
2d 426, 48 Cal.App 2d 160—Bishop’s 
School Upon Senpps Foundation v 
Wells, 66 r.2d 106, 19 Cal.App.2d 
141—Hammett v. Chamberlain, S6 
P.2d 548, 140 Cal App. 458—Borton 
v. Joslin, 263 P 2d 1033, 88 Cal App. 
615. 

Del.—Bodley v. Jones, 32 A.2d 436, 
27 Del.Ch. 273. 

Fla.—Columbia Bank for Coopera¬ 
tives V. Okeelanta Sugar Coop., '52 
So.2d 670—Smehyl v. Hammond, 44 
So.2d 678. 

Id.aho.—^Perrell v. MeVey, 23*2 P.2d 
134, 71 Idaho 339, 

Ill.—Illinois State Trust Co. v. Jones, 
184 N.E. 623, 351 Ill. 498—Keller 
V. Joseph, 160 N.E. 117, 329 111 148 
—Reynolds v. First Nat. Bank, 279 
I11.APP. 681, 600. 

Ind.—^Daniels v. Indiana Trust Co., 
61 N.E.2d 838. 222 Ind. .31. 

Iowa—^Frame v. Wright, 9 N.W.2d 
864, 233 Iowa 394, 147 A.L.R 116'4 
—^Freeseman v. Henrichs, 6 N.W.2d 
188. 233 Iowa 27. I 


Kan.—McCoy v. Cover, 168 P.2d 380, 

159 Kan. 711. 

Ky—Morgan v. Johnson, *226 S.W 2d 
SI, 311 Ky. 848—For.syth v. Well¬ 
man, 193 S.W 2d 402. 302 Ky. 21 
—Kelly V. Kelly, 183 S.W. 2d 805, 
298 Ky. 847—Hccht's Adm'r v 
Hecht, 114 S.W.2d 499. 272 Ky. 400 
—Mills V. Mills, 87 S.W.2d 389, 
261 Ky. 190. 

Md.—Manos v. Papachrlst, 8'C A.2d 
474, 199 Md 267—O’Connor v. Es¬ 
tevez, 85 A 2d 148, 18*2 Md. 541. 

Mass—American Emp. Ins Co v 
Webster. 76 NE2d 130. 323 Mas.-? 
161—Keith V. Keith, 73 NE 2d 82.7, 
321 Mass 460—^Kerwln v. Donaghv, 
69 N.E.2d 299, 317 Mass 559—Rock 
V. Rock, 33 N.E 2d 973. 309 Mass. 
44. 

Mich.—Howe V. Webert, 60 N.W.2d 
725, 332 Mich. 84. 

Mias.—Wax v. Pope. 168 So. 64, 176 
Misa 784. 

Neb—Parrott v. Hofmann, 37 N.W. 
2d 199, 151 Neb. *249—Anderson 
V. Anderson. 86 N.W.2d 287, 160 
Neb 879 

Nev.—Hannlg v. Conger, 19 P,2d 769, 
'64 Nfv 388. 

N.II.—Hal(h V. Rideout, 66 A.2d 702, 
96 N H. 431. 

N.J.—^Fems v. Ferris, 1 A.2d 423, 124 
N.J.Eq. 2G1—^Zimmerman v Nau- 
hauaer, 183 A 820. 119 N J Eq. 424 

I —Rialey v. Holland, 181 A 49. 119 

N.J.Eq. 24—Solingcr v. Scllnger, 176 
A 193, 117NJ.Eq 427. 

|n.M—V ehn v Bergman, 268 P.2d 
734, 67 N.M. 351—Portalea Nat 

Bank v. Beeman, 196 P.2d 876, 62 
N.M. 2‘43 

N.Y—Moore v. Dennis, 36 N Y.S.2d 
167, 264 AjipDiv 604—Tiacy v. 

Danzinger. 3 N.Y S 2d 24. 253 App. 
Div. 418, aiHrmed Tracy v. D.mzin- 
ger. 18 N.E.2d 311. 279 N.Y. 679— 
In re Blochle’b Will, 2 N.Y S 2d 
115. 253 AppDjv. 904—^Wojtkowiak 
V. WojtkowJuk, 85 N.Y.S.2d 198, 
affirmed 81 N.Y.S'2d 171, 273 App. 
Div 1052—In re Solot’s R.sLale, 50 
N.Y.S 2d 401, affirmed 66 N.Y S.2d 
125, 269 App Div 759 

NC—^Akln V. First Nat. Bank of 
Wjn.sti>n-Saloin, 42 S.E.2d 618. 227 
N.C 453. 

(jhio.—Hill V. Irons. 113 N.E.2d 243, 

160 Ohio St. 21—^Kuek v. Sommers, j 
App, 100 N.E 2d 68—^l'’armer v I 
Sehoepflm, App., 74 N,E.2d 781— i 
Kopp V. Kopp, 3'2 Ohio N.P.,N.S., 
511. 

Okl —Trent v. Trent, 270 P 2d 95S— 
Roln-rts v. Roberts, 63 P.2d 671, 
175 Okl 602. 

Or— Scotte v. Hood. 133 P.2d 997. 
170 Or. 370 

Pa,—In re Kerwin’s Estate, 89 A.2d 
832, 371 Pa. 147—Brunier v. Stan- 
ert, 85 A.2d 130, 369 Po. 178— 
Warburton v. Warburton, 21 A. 2d 
21, 342 Pa, 401—Gates v. Gates, 44 
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A.2d 773, 158 Pa,Super. 2T8—Rank 
V. Rank. Com.Pi., 63 Dauph.Co. 3E'2 
—Rentzheimer v. Prey, Com.Pl., 24 
LehL J. 319—Patrylak v. Patrylak, 
Com PI., 44 Luz.Leg Reg. 97—Lln- 
eavage v Gavenonls, Com.Pl, 36 
LuzlA'gRcg. 193—Copenhaver v. 
Duncan, Com PI., 61 York Leg.Rec. 
105. 

R. I.—Menzoian v. Johnson, 189 A. 
410, 57 R.I 196, reargument denied 
190 A. 436, 57 R.I. 461. 

S. C.—Pennell & Harley, Inc. v. Har¬ 
ris, 43 SE.2d 490, 210 S.C. 504. 

S.D.—Zadcl V. Johnston, 41 N,W.2d 
227, 73 S.D. 216—Jones v, Jones, 
291 N W. 679, 67 S.D. 200. 

Tenn —Deakins v. Webb, 94 S.W.2d 
367. 19 Tenn.App. 182. 

Tex.—Jones v. Siler, 100 S.W.2d 862, 
129 Tex. 18—^Wheeler v. Haralson, 
99 .S.W.2d 885, 128 Tex. 429—Lov¬ 
ell V, Lovell, Civ.App., 202 S.W.2d 
291—Sims V. Duncan, Civ.App., 196 
S.W.2d 166, error refused no re¬ 
versible error—^Armington v. Qil- 
crease Oil Co, Civ.App., 190 S.W.2d 
687—Groseelose v. Johnston, Civ. 
App., 184 SW.2d 648—Elbert v. 

I Waples-Platter Co, Civ.App, 166 
SW.2d 146, error refused—^MacRae 
V. MacRac, Civ.App., 144 S.W.2d 
320, error refused—Malone v. Good¬ 
night-D(uiald Oil Corp., Civ.App., 
110 S W.2d 929—^De Lange v. Og¬ 
den, Civ App., 106 S.W.2d 885, error 
dismi.ssed. 

Utah —Ronshaw v Tracy Lonn & 
Trust Co. 35 P2d 298, 87 Utah 369, 
modified on other grounds 49 P.2d 
40.7, 87 Utah 364, 100 A L.R. 872. 

Va—Wren v Tate, 57 S E 2d 48, 190 
Va 505, oipinion adhered to 60 S.E 
2d 51, 191 Va 59—Ingles v. Greear, 
27 SE.2d 222, 181 Va. 838. 

Wash.—In re Swartwood’s Estate, 89 
l*,2d 203, 198 Wash. 657—^Wayman 
v. Miller, 81 P.2d 601, 195 Wash 
467. 

W.Va—^Boggs V. Boggs, 2'5 S.E.2d 
631, 125 W.Va. 600. 

65 C.J p 328 note 68, 

Evidence held Insofflclent to show 
trust in! 

(1) Bank deposit or account. 

D.C.—Laughlin v. Bank of Commerce 
& Sav., 134 r.2d 630, 77 U.S.App. 
D C. 312. 

Fla—Webster v. St. Petersburg Fed¬ 
eral .Sav. & Loan Ass'n, 20 So.2d 
400, 155 Fla. 412. 

Ga,—Guest v. Stone, 66 S.E 2d 147, 
206 Ga. 239. 

Ky.—Ow.sley v. Gilbert, 91 S.W.2d 
613. 262 Ky. 798. 

Md.—Dougherty v. Dougherty. 2 A. 
2d 433. 175 Md. 441—Kozlowska v. 
Napierkowski, 170 A. 193, 165 Md. 
620. 

Mass.—^Day Trust Co. v. Malden Sav. 
Bank, 105 N.E.2d 363. 828 Mass. 576. 
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grantee or assignee should be held to be chargeable 
as a trustee,to negative intent to create a trust,^5 
or to rebut presumptions.^® 


In other cases the courts have determined the 
sufficiency of the evidence on issues relating to the 
trustor's competency to declare a trust,his title 
to the property in which the trust was declared, 


Mich.—Detroit Bank v. Bradfleld, 36 
N.W.2d 873, 324 Mich. 124—Hacker 
V. Hacker, 283 N.W. 639, 287 Mich. 
435—Boyer v. Backus, 276 N.W 
564, 282 Mich. 592, motion denied 
280 N.W. 756. 282 Mich. 701, cer¬ 
tiorari denied 69 S Ct, 147, 305 TJ. 
S. 644, 83 B.Ed. 416, rehearing de¬ 
nied 59 S.Ct. 248, 306 U.S. 674, 
83 L.Ed. 437. 

Mo—Gordon v. Erickson, 201 S.W. 
2d 404. 366 Mo. 272—Trask v. Ar¬ 
cadia Valley Bank, App., 230 S.W.2d 
601. 

N.J.—^Passaic Nat. Bank & Trust Co 

V. Taub, 46 A.2d 679. 137 N.J.Eq. 
544. 

NT.—In re Slobiansky’s Estate, 273 
N.Y.S. 869, 162 Mlsc. 2.32—In re 
Timko’B Will. 270 N.Y.S. 3'23, 160 
Misc. 701—Blchurko v. Richardson, 
107 N Y.S 2d 365 

Ohio.—Keif or v. Schunernan, 78 N.E 
2d 780, 82 Ohio App. 285. 

Ra.—In re Baker's Estate, Orph., S 
Lebanon 76. 

jij,—Mallev's E.state v. Malley, 84 
A.2d 761. 69 R.I. 407. 

Tenn.—Derrick v. Lumpkins, 95 S.W. 

2d 939, 20 Tenn App 77. 

G5 C.J. p 328 note 68 [b] (1). 

(2) Bonds or spcuntics. 

Mo.—^Bennett v. Wood, 258 S.W.2d 
(;C0—State ex rel Union Nat Bank 
of Springfield v, Blair, 166 S.W 2d 
1085, 350 Mo 6'22—Coon v. Stan¬ 
ley, 94 S.W.2d 96, 230 Mo App 524. 

—O’Connor v. Buin.s, Totter & 
C'o., 36 N.W.2d 507, 151 Nob 9, 
Ta---In re Tunnell's E.state, 190 A. 
906, 325 To. 564 

65 C.J. IP 328 note 68 [b] (2). 

(3) Corporate stock. 

U.S— Overly v. Overl.v, D C.Ta., 65 
I'^Supp 174, affirmed, C.C.A., 158 
K2d 384 

111 — Tlcttlch V. Albert, 67 N.E 2d 
2S7. 324 111 App. 87. 

Mo—B.iUcwi ll V. Clomens, 190 S W. 

2d 912. 3.54 Mo 686. 

Ofuu—Eifth Third Union Trust Co 
V Foss, 15 Ohio Supp. 55 
Okl —Skirvin v, Skirvin, 60 T.‘2d 766, 
177 Okl. 4 80. 

66 C.J. p 328 note 68 [b] (3). 

(4) Proceeds of life insurance pol¬ 
icy. 

U.S —Zolintakls v. Orfonos, C.C.A, 
Utah, 119 F.2d 671, certiorari de¬ 
nied Orfanos v. Zolintakls, 62 S. 
Ct 62, 314 U.S. 630. 86 L.Ed. 506. 
Ky.—Department of Welfare of Com¬ 
monwealth of Ky. V. Farmer's Com¬ 
mittee, 162 B.W.2d 796. 290 Ky. 
813—Spurlock V, Spurlock, 111 S, 

W. 2d 443, 271 Ky. 70. 

N.Y.— Maher v. Byrnee, 18 N.Y.S.2d 


838, 269 App.Dlv. 272, motion grant¬ 
ed 32 N.E.2d 820. 285 NY. 519. 
N.C —Strayhorn v. Aycock, 200 S.E. 
912, 215 NC. 43. 

Pa.—Grlbiiel v. Grlbhel, 17 A 2d 892, 
341 Pa. 11—In re Gorgas' Estate, 24 
A.2d 171, 147 Pa .Super 319—In re 
Tuttle’s Estate, 200 A. 921, 132 Po. 
Super. 35G. 

Tex.—Davis v. Magnolia Petroleum 
Co, Civ.App, 105 S.W.2d 695, af¬ 
firmed 134 S.W.2d 1042, 134 Tex 
• 201 . 

W Va—Newhouse v. England, 191 S. 

E. 525, 118 W.Va, 649. 

65 CJ. p 328 note 68 [b] (5). 

Conduct of trazLsferea in treating 
projierty as subject to a trust is In- 
sufilclent to establish existence of a 
trust, if In fact there was no trust 
—Keller v, Keller, 41 A.2d 547, 361 
Po. 461. 

AdxnlflBiouB and declarationa of 
parties after execution of deed were 
Inadequate to establish trust In ab¬ 
sence of testimony from witnesses 
who heard liargaln when It was made 
or who heard parties repeat it in 
each other’s presence.—In re Brenne- 
man’s Estate, 63 A.2d 59, 860 Pa 558 
—Moffltt V, Moflltt, 16 A. 2d 418, 340 
Pa 107. 

84. I^.S.—Murphy v. Cartwright, C. 

A.Tex , 202 F.2d 71 

Cal —Chard v. O’Connell. 62 P 2d 
369, 7 Cal 2d 6C3—Lane v. Whita¬ 
ker. 123 r2d 53, 50 Cal.App 2d 327. 
Fla—Crockett v Crockett, 199 So 
337. 145 Fla 311. 

III.—.Scales V. McMahon, 4 N.E 2d 
872, 364 Ill. 413. 

MisS'—Landau v, Landau, 187 So. 224, 
185 Mi<=ia 45. 

N.T—Sktu-zylas v. Skoczylas, 24 A.2d 
881, 131 N J-Eq 246. 

N.Y.—Tracy v Danzlnger, 3 N.Y.S.2d 
24, 253 AppDlv, 418, alUrmed Tracy 
V. Danzlnger, 18 N.E.2d 311, 279 N. 
y 679 

Ohio—Vincent v. Divine Peace Mis¬ 
sion Movement, Inc., App,, 118 N.E. 
2d 190—I’etvak v. Petyok, App , 92 
N F, 2d 412^—In re Freeman’s Es¬ 
tate, 16 Ohio Supp. 6. 

Okl —Fletcher v. Fletcher, 244 P.2d 
827. 206 Okl. 481—In re Bruner’s 
E.state. 65 l’.2d 1209, 179 Okl. 339. 
Or-—Nunner v, Erickson, 51 P.2d 839. 
151 Or. 575. 

Pa—Heller v. Capital Bank & Trust 
Co. of Harrisburg, 198 A, 298, 330 
Pa 174—Long v. Long, Com.Pl., 
96 PitUsb.Leg.J. 361. 

S.C.—Pennell & Harley, Inc. v. Har¬ 
ris. 43 S.E.2d 490. '210 S.C. 504. 
Tenn.—Pugh v. Burton, 166 S.W.2d 
624, 25 Tenn.App. 614, 

1 Utah.—Hansen v. Hansen, 171 P.2d 
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392, 110 Utah 222—Walker v. Tra¬ 
cy Loan & Trust Co., 33 P.2d 177, 
83 Utah 676. 

Wia.—Wilson V. Andrews, 3 N.W,2d 
356, 240 Wis, 304. 

65 C.J. p 329 note 69. 

85. U.S.—Bingen v. First Trust Co 
of St, Paul. C.C.A.Minn., 103 F.2d 
•260—JaHer v. Milligan, D C.Neb., 
120 F.Supp. 599 

86. Evidence held Insufficient to re- 
but presumption: 

(1) That deed was duly executed 
and delivered—Hall v. Hall, 47 S.E. 
2d 806, 203 Ga 656. 

(2) That a trust In bank account 
was created by depositor’s order for 
transfer of account to trust account 
for depositor and another.—Hancock 
v. Savings Bank of Baltimore, 86 A. 
2d 770, 199 Md. 1G3. 

(3) That on death of decedent who 
maintained bank account.^ in his own 
name in trust for de.signated persons, 
absolute trusts were created as to 
balance on hand in accounts at that 
time.—In re Shortle’s Estate, 130 
N.Y.S.2d 233, 206 Mlsc. 35—In re 
Weln.stcin’s Estate, 28 N.Y S 2d 137, 
176 Mi.se. 592—In re Prokaskey’a 
Will, 109 N.T.S.2d 888. 

87. Evidence held sufficient to show 

(1) Competency. 

U S —Sodon V. Fir.st Nat. Bonk of 
Kannas City, D.C.Mo., 77 F.Supj' 
98 

Ill —Jackson v. Pillsbury, 44 N.E 2d 
537, 380 in 554. 

Iowa—Hood man v Bauer, 2S1 N.W 
448, 225 Iowa 1086. 

Md—Latnbdin v. Dantzebeckcr, 181 
A. 353, 169 Md. 24 0. 

N Y —In re Ford’.s Estate, 108 N.Y.S 
' 2d 122, 279 App Div. 152, affirmed 
107 NE2d 87, ::04 N.Y. .598. 

Okl —^Evans v. First Nat. Batik of 
Stillwater, 146 P.2d 111, 193 Okl. 
665. 

I 66 C.J. p 830 note 70 [a] (1). (4). 

(2) Incompetency.—Chandler v. 

White, 221 N.W. 618. 244 Mich. 632— 

66 C.J. p 330 note 70 [a] (2), (3). 

Evidence held Insufflcleut to show 
lucompetency 

Cal.—Amerifan Trust Co. v. Dixon, 
78 P.'2d 449. 26 Cal App.2d 426. 

Mo—Gordon v Erickson. 201 S.W,2d 
iOi, 356 Mo. 272. 

Pa—Williams v. Lukas. 103 A.2d 675, 
376 Pa 413. 

65 C.J. p 330 note 70[b]. 

88. Mo.—Arn v. Arn, 173 S.W. 1062, 
264 Mo. 19. 

Bank deposit 

Where a bank deposit in defend¬ 
ant's name as trustee for defendant’s 
wife was attached as being defend- 



89 C.J.S. 


TRUSTS §§ 71-72 


fraud or undue influence in procuring a declaration 
of trust,89 duress,90 mistake,illegal considera¬ 
tion,9^ delivery of the trust instrument,®^ the par¬ 
ties to the declaration of trust,9^ and the revoca¬ 
tion, repudiation, or termination of the trust.95 The 


fact that interest at a fixed rate is stipulated to be 
paid on a deposit is prima facie, but not necessarily 
conclusive, evidence that the relationship of debtor 
and creditor, and not of trustee and cestui que 
trust, was created.96 


7. Validity 


§ 72. In General 

The validity of a trust Is to be determined as of the 
time It Is created, and depends not merely on the terms 
on which It is created, but on its effect and the purpose 


of Its creation, and the courts will not declare a lawful 
trust unreasonable and unjust. 

The validity of a trust is to be determined as of 
the time it is created,97 and depends not merely on 


ant's money and wife claimed own¬ 
ership of deposit, a declaration of 
trust siprned by defendant when bank 
account was opened statinjr that de¬ 
posit was one of defendant's money 
was not conclusive proof of owner¬ 
ship of money deposited thereiuider. 
especially where def''ndant testified 
that money beloriKed to wife.—'Mos- 
chetti V Do Cuiielhs, 20 A.2d 25'3, 
(If. R.I. 463 

89. Ind—^Bowden v Elston Bank & 
Trust Co, of Crawfordsville, 73 N. 
E.2d 170, 117 Ind App) 612 

Iowa—Ilatt V Halt. 2C5 N W. 640 

(■.f) C.T p Sno note 72 

Evidence held aumclent to show 

(1) Fraud or undue inflrejKe — 
(nil’s Trustee v. Gill, Ky., 12i W 
875—65 C.J. p 330 note 72 [a] (1), 

(2), (4). 

(2) Freedom from fraud or undue 
influence. 

Aid.—Lambdin v. Dantzebeeker, 181 
A. 353, 169 Md. 240. 

Minn—In re Edg-ar’s Trust, 274 N. 

W. 226, 200 Minn 340 
N.Y—In re Ford'.s Estate, 108 NY 
S 2d 122, 279 App.Div. 152, afTlrrn- 
ed 107 N.E.2d 87, 304 NY 598. 

C5 CJ. p 330 note 7'2 [a] (3). 
Evidence held insufflcleiit to show 
fraud or undue Influence 
D.C—Dear v. Guy, 78 F.2d 198, 64 
App.D.C 314, certiorari denied Alac- 
rae v. Guy, 66 S.Ct. 96, 29C U.S. 
586. 80 L.Ed. 41'4. 

jll—.Reighley v. Continental Ill. Nat. 
Bank & Trust Co of Chlcagro, 61 N. ' 
E.2d 29, 390 Ill. 242. 

Ky.—^Lane v. Taylor, 152 S.W.2d 271, * 
287 Ky. 116. 

La.—Young v. Mulroy, 45 So.2d 357. 
216 La. 961 

Mo.—Gordon v. Erickson, 201 S.W.2d 
404, 356 Mo. 272 

N.y.—In rc Timko's Will, 270 N.Y.S. 
323. 150 Mlsc. 701. 

Pa.—Williams v. Lukas, 103 A.2d 676, 
376 Pa. 413 I 

66 C.J. p 330 note 72 [b]. 

90. U.S —Prudential Ins. Co. of 
America v Osadchy, D.C.Mo., 64 F. 
Supp 711 

Mass.—Bodman v. Martha’s Vineyard 
Nat, Bank of Tisbury, 111 N.E.2d 
670, S30 Mass. 126. 


N.Y.—In re Ford’s Estate, 108 NTS 
2d 122. 279 AppDiv. 152. afllrmed 
107 N.E 2d 87, 304 N.Y. B98. 

91. Ky—Lane v. Taylor, 152 S.W. 
2d '271, 287 Ky. 116 

NY—Application of C(»rn Exchange 
Bank Trust Co, 95 N.Y S 2d 210, 
276 App Div. 430. 

65 C.J. p 330 note 73. 

92. DC—Lnnhardt v. Souder, 42 
A.pi)DC 278. 

65 C .1 p 330 note 7 4. 

93. Pa—Wmdt>I[ h v. Girard Trust 
Co, 91 A 6.34, 215 T>a 319 

66 C.J p .330 note 75 

94. Kv—Sprowles v. Evorsole, 210 
S \V 2(1 3i(: 307 Kv 191 

Mont.—Bell Holt M(’Cal] Co. v. Cap- 
li< e. 175 I> 2d 416. 119 Mont 463. 
Or—Shebley v, Quatman, 134 Ih 68. 
CG Or. 441 

Pa—UeJkel v, Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities, 17 A 2d 245. 340 Pa. 310 

95. Evldeuco held sufflcleat 

(1) To suptiort finding- th.at sum 
given to daughter by mother was 
to be used for expenses of Inst ill¬ 
ness and burial, but was to be re¬ 
turned in case of recovery from ill¬ 
ness—Westover v. Harris, 137 p.2d 
771, 47 N AI 112. 

(2) To sustain finding that a trust 
had not been abandoned —Linahan v 
Linahan, 39 A 2d 895, 131 Conn 307. 

(3) Other evidence held sufficient 
see 65 C.J. p 330 note 77 [aj. 
Evidence held lusufllcient 

(1) To show termination of trust 
N.Y.—^In re Bowen'.s Estate, 282 N. 

T.S, 290, 15C Misc. 435, afllrmed In 
re Bowen, 286 N Y.S. 1005, 247 App 
Div 708. 

Or—Blacklaw v. Blacklaw, 4-4 P.2d 
728, no Or 244. 

(2) To show that the deceased had 
disdfJirmed Totten trust.—In re 
Christie’s Estate. 4 N.Y.S.2d 484, 167 
Mi.-c 484. 

(3) To show that express trust 
wa.s modified—Hughes v. Davis, 15 
So.2d 567. 244 Ala. G80 

(4) Other evidence held insufficient 
see 65 C.J. p 330 note 77 [bj. 
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Malefactions by trustee 

Once an intention to create a mort¬ 
gage loan trust was expressed and 
acted on by bank which was both 
settlor and trustee, sub.setiuent ir¬ 
regularities constituted malefactions 
by (he bank as trustee and did not 
const It ute evidence militating against 
the existence of the trust.—State ex 
rel Squire v. Central United Nat. 
Bank, 4 Ohio Supp. 269. 

Attempted disposition after oxeation 
of valid trust 

Fact that father later tried to 
make .some olher diapo.sition of funds 
wliKli he had deposited in bank to 
credit of son who.sti whereabouts 
were uiilinown at time deposit was 
made, could not be given any ap- 
pieciable ut'ight against finding that 
a valid trust In son’s favor had been 
created by the original deposit.— 
Pi( leering v. Higgins, 38 A 2d 640, 70 
R I. 2G5. 157 A L 11. 918. 

96. US--Taylor v. Pif’hor, D C.Me„ 
13 FSupr) 857, modified on other 
gromids, CCA, I’lcher v. Taylor, 
87 E 2d 735—In re Newark Shoe 
Stores, D.C.Md., 3 F.Supp. 293. 
Evidence held to rapport finding 

that cash deposit with oil company 
bi filling station leasee created debt, 
not trust—Povey v. Colonial Beacon 
Oil Co.. 200 N.E. 891, 294 Maas. 86. 

97 , NY—Mann-Vynno v. Itlauifablo 
Trust Co. of New York, 194 N.Y.S. 
50, 201 App Div. 149. 

S p —ijoard of Directors of Theologi¬ 
cal Seminary v. Lowrance, 119 S. 
E 383, 126 S.C. 89. 

Duration and dominion of trostea 
Where an Instrument is a trust In 
Its inception, the time it is in exist¬ 
ence or the varying amount of do¬ 
minion exercised by the trustee doe& 
not affect its legal import.—Harris v, 
Il.'irna, 16 Ohio .‘^upp. 40, appeal dia- 
mussed 70 N.E 2d 905. 147 Ohio St. 
260, reversed on other grounds 72 N. 
E2d 378, 147 Ohio St. 437. 

Valid during aettlor’r life; valid 
thereafter 

Where only one trust Is created it 
cannot be viewed as valid during the 
life of the settlor and Invalid as to 
the beneficiaries on the settlor’s 
death.—Pinckney v. City Bank Farm- 
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the terms in which it is created, but on its effect 
and the purpose of its creation.^® The courts deem 
It no part of their duty to declare a lawful trust 
unreasonable and unjust.A trust is not invalid 
because it is executed without consulting the ben¬ 
eficiaries,t because it imposes the consent of the 
beneficiary as a condition to the sale and transfer 
of the trust property ,2 because it permits the trustee 
to resign and surrender the trust at any time,^ be¬ 
cause the trustee is authorized to make advances out 
of the principal to the beneficiaries,^ because it fails 
to provide when the trust should terminate,®* be¬ 
cause based wholly on a contingency which may 
never arise,® because drafted by a person not au¬ 
thorized to practice law,'^ or because it may result 
in tax evasion.® It is no objection to the validity 
of a trust that the trustee named may not or can¬ 
not properly execute the duties imposed,^ since there 
is a possibility in all trusts of the trustee proving 
recreant,'^® and equity will provide a proper remedy 
not only where there is a vacancy in the office of 
trustee, as discussed infra § 217, but also where the 
trustee negligently or dishonestly performs his du¬ 
ties, infra § 233. 


A provision that the trustee may apply such por¬ 
tion of the trust fund to his personal use as he may 
find necessary does not abolish the trust.^i If an 
instrument contains all the essential elements of a 
trust, the mere fact that the settlor may have desired 
thereby to avoid a compliance with a statute per¬ 
taining to the execution of wills, or to avoid the 
necessity of probate administration, will not void 
the trust.i2 The fact that the courts are to a certain 
extent ousted by a will of jurisdiction over a trust 
does not invalidate the trust as long as public policy 
is not violated.^® A provision that the trustee shall 
not be obliged to submit himself to the jurisdiction 
of the court in the ordinary affairs of the trust does 
not invalidate it.^^ Where an agreement to hold 
stock violated an escrow provision against assign¬ 
ment, the trust is invalid, although all elements of a 
trust arc present.®® 

§73. Mental Capacity 

A trust Will bs invalidated by mental Incapacity on 
the part of the settlor at the time of execution. 

A trust will be invalidated by mental incapacity 
on the part of the settlor at the time of execution,®® 


ers Trust Co.. 292 N.T.S. 835, 249 
App Div 375. 

98. Pa. —Estate of Davis, 6 Pa.Dist. 
45 

Tenn.—State ox rel. v. Nashville 
Trust Co., 190 SW.2d 785, 28 Tcnn. 
App 388 

65 <’.J. p 331 note 80, 

Can(’('llation for invalidity see Infra 
8 85 

Condition.s or rcHervation.s: 

In iironeral see supra § 47. 

Power of: 

Modiileation see Infra § 87. 
Revocation see infra § 90. 

Tnistcc'.s intere.st as lieiidlciary as 
nlffctiii«- validity of trii.st .see infra 
§8 203. 210. 

Substance, rather than form, of 

trust IS itnniary consuieral mn in de- 
terniiniriK ils validity—llaKKerly v. 
Squire, 2 Ohio Supp. 383, revcr.scd 
on other grounds 20 N K 2d CO.'l. 03 
Ohio App 300. rever.seci on other 
grounds 28 N E 2d 554, 137 Ohio ,St 
207 

USorols or motives of paxtlos to pro¬ 
ceeding' involving the validity of a 
trust are immaterial In determining 
Its validity.—Bankers Trust Co. v 
Topping, 41 N.Y.S.2d 73G, 180 Mlsc. 
69G. 

Separate estates 

A trust creating a life estate and 
remainder limited thereon, with re¬ 
spect to the benellcial interest, may 
be valid, even though either estate 
would be invalid If the other were 
omitted.—Citizens & Southern Nat. 


Bank v. Howell. 196 S.E. 741, 186 Ga. 

47. 

99. Tex —Lanius v. Fletcher, 101 8 
W 1076, 100 Tex. 550. 

1. Miss.—Taylor v. Watkins, 13 So. 
811. 

2. NY —Suarez v. De Montegny, 83 
N Y S 292, 12 Misc. 259, afllrmed 
37 NYS 503. 1 App Div. 404. af¬ 
firmed 48 NE. 1107, 153 NY. 678. 

3. N Y—Sehrever v Sehreyer, 91 N 
Y.S 1065, 101 App Div. 466, affirmed 
76 N E. 1134, 182 N Y. 665. 

4. N.Y —^Hayden v. Sugden, 96 N Y 

S. 681, 48 Mi.sc 108—Roosevelt V 
Roosevelt. 6 Hun. 31. affirmed 64 

I NT 651. 

6. N.Y —Burke v, O'Brien, 100 N.Y. 

! S 1048. 115 AppDiv. 574. 

6. Mass—Kerr v Crane, 98 NE 
783. 212 Mas.s 224, 40 E R A .N S , 
692. 

7. l*a—In re Umble’s E.state, 186 

I A 75. 323 Pa. 170. 

8. Cal —Hansen v. Bear Film Co., 
168 r.2d 946. 28 Cal 2d 154. 

9. Ill—Mottler v. Warner, 90 NE 
1099, 243 Ill 600, 134 Am.S R 388. 

65 C J. p 331 note 90. 

10. Ill.—Mettler V. Warner, supra. 

11. N.Y—.Tones v. Newell, 28 N.Y.S. 
906. 78 Hun. 290 

General requirement of certainty In 
maternal terms of declaration of 
trust see supra § 45. 

12. Neb.—^Whalen v. Swircin, 4 N. 

W.2d 737, 141 Neb. 650. i 
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N T.—City Bank Farmers' Trust Co. 
v. Chanty Organization Soc. of City 
of New York, 266 N.T.S. 267, 238 
App Div. 720, affirmed 191 N.E. 504, 
264 N Y. 441. 

66 C.J. p 331 note 9$. 

13. I lid —^Ackerman v. Fichter, 101 
N.E 493. 179 Ind. 392. 46 L.R.A.. 
N.S, 221. AnnCaslOlSD Ill7. 

14. Minn—Butler v. Badger, 150 N. 
W 233. 128 Mmn 99. 

65 C J". P 331 nof e 98. 

Judicial control and supervision see 
infra § 261. 

15. Cal—Tillotson v. Findley, 262 
P. 43S, 87 Cal App. (154. 

16. Md —Doyle v. Rody, 25 A 2d 457. 
ISO Aid 471. 

Mi( h—Spronger v. Sprenger, 299 N 
W. 711, 298 Mich. 551. 

N.J—Oswald V. Sekller, 42 A 2d 216, 
1.36 N.J.Eq 443. 

Ohio —liosh v. Winters Nat. Rank & 
Trust Co.. App., 46 N E 2d 44 3. 

Pa—Potter Title & Trust Co. v. Al¬ 
legheny Tru.st Co., Com.Pl,, 88 
J’lttsbLegJ. 216. 

65 C.J. p 331 note 1. 

As ground for cancellation see infra 
5 85. 

At time of amendmeat of trust 

111 —Horgan v. City Trust & Sav. 
Bank of Kankakee, 20 N.E 2d 809, 
300 Ill.App 613. 

Only valid test 

Capacity at the time of execution is 
the only valid test, and prior or sub¬ 
sequent capacity are immaterial. 

Mo.—Creek v. Union Nat. Bank in 
Kansas City, 266 S.W.2d 737. 
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although the provisions of the trust are identical 
with his previous declarations of intent.^7 Mental 
incompctency, which will defeat the trust, exists 
where a person is incapable of understanding and 
acting with discretion in the ordinary affairs of 
lifcji* or IS incapable of understanding, in a rea¬ 
sonable manner, the nature and effect of the trust 
Strictly speaking, the question presented in such 
a case is not necessarily whether the settlor was 
generally of sound mind, hut whether he had suffi¬ 
cient mental capacity to understand the trust which 
he executed -o Debilitating illness or bodily in- 
firmitics-l and advancing ycars22 will not of them¬ 
selves deprive the settlor of requisite mental ca¬ 
pacity, nor will the testator necessarily be deemed 
incompetent by reason of a delusion,23 or more ec¬ 
centricities or peculiarities of behavior.24 How¬ 
ever, a trust which is the consequence of an insane 
delusion cannot stand,25 and the fact that the settlor 
acted voluntarily does not necessarily mean that he 
was capable of making a valid trust.26 

§ 74. Mistake 

Generally tpeaking, a fundamental and material mis> 
take of fact on the part of the settlor m setting up a 
trust may invalidate it. 

Generally speaking, a fundamental and miitcrial 
mistake of fact on the part of the settlor in setting 
up a trust may invalidate it,27 and furnish ground 
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for setting it aside, as discussed infra § 85. 

§ 75. Fraud 

An instrument purporting to Create a trust Is void 
when Its execution has been procured by fraud. 

An instrument purporting to create a trust is 
void when its execution has been procured by 
fraud,and it may be set aside, as discussed infra 
§ 85. Ill finding that the execution of an instrument 
did not create a trust equity is not bound by the 
recitals in the instrument, but may consider cir¬ 
cumstances surrounding its execution and determine 
that It was procured by fraud.29 

§ 76. Undue Influence 

a. In general 

b. Confidential relationship 
a. In General 

Where a declaration of trust Is procured hy undue 
influence, it is invalid and unenforceable, but the influ¬ 
ence exerted must be undue and operative to such a 
degree as to amount in effect to coercion. 

Where a declaration of trust is procured by undue 
influence, it is invalid and unenforceable^® and may 
be set aside, as discussed infra § 85. The influence 
exerted on the creator of the trust must he undue.2^ 
The influence which the law condemns as undue 
is that which is operative to such a degree as to 
amount in effect to coercion.22 It is a kind of 


N.J—Oswald V. Soldier, 39 A.2d 396. 
136 N J.Eq. 490, reversed on other 
grounds 42 A.2d 216, 136 N.J Eq 
41,3 

Bvldence held to sustain finding' 

that trustons were not mentally in- 
lompetent.—Creek v. Union Nat 
Bank in Kansas City, Mo., 266 S W. 
2d 737. 

17. I’a—^Mead v. Sherwin, 118 A 
7.11, 275 I’n 146. 

18. U ,S —Roden v. First Nat Bank 
of Kan.saa City, DC Mo , 74 F Rupp 
498 

19. Til —Jackson v. Pillsbury, 44 N. 
F L’d .f537. 3Nn Til 5r.4 

Strens^ to compete 
Mental strength to compete with 
an antagonist and understanding to 
protect his own lntoro.=;t are essen¬ 
tial. — Jack,snn V. Pillabury, supra. 
Understanding' of nature of act 

(1) If Rfrantor, when tru,st was exe¬ 
cuted, understood nature and effect 
of her act in exeeutingr it, trust Is 
not invalid on ground of mental in¬ 
capacity.—Kfmmell V. Tipton, Tex. 
Civ App, 142 S.W2d 421. 

(2) A grantor's inability to under¬ 
stand a long and complicated trust 
contract is no ground for its being 
canceled If at time of execution g’ran- 
tor had menial ability to understand I 
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tran.«iaction in which he was engaged. 
—Lo.sh V Winter.*! Nat B.iiik & Trust 
Co, Ohio App, 46 N E 2d 44.3 

20. Ill.—f\>frev V. Coffey, 63 N.E 
690. 179 Til. 28.3. 

21. Md —Doyle v. Body, 26 A 2d 457, 
180 Md 471. 

22. Md—Doyle v. Body, supra. 
Improvidence of an aged per.son 

stripping him.sell of all his propel I y, 
retaining nothing for his su-stenfinee 
or P.-I5 merit of dfbt.s, is persua.sive 
evidence of mental incapacity —Far¬ 
ley V Fitz.simmons, 116 A. 606, 97 
Fonn 272 

23. Cal —American Trust Co. v. Dix¬ 
on, 78 P 2d 449, 26 Cal.App 2d 426. 
Settlor’s mistaken belief that bene- 

flciaries Were improvident In the use 
of money was not an insane delusion 
which would warrant camcllution <»f 
dcclaintion of trust—^American Tru.st 
Co v. Dixon, supra 

24. Md—Doylo v. Body, 26 A.2d 457, 
180 Md 471. 

25. Md.—Doyle v. Body, supra. 

26. Md —Doyle v. Body, supra. 

'27. Ky—^ITines v. Louisville Tru.st 
Co , 264 S W.2d 73 

Zmprovidenoe 

Trust held not so Improvident as I 
to show mistake in creation.—^Fideli- 1 
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ly Union Trust Co v. Partner, 37 A.2d 
(.7,5, 13.5 N J Eq. 133 

28. Bid—Riilph v George, 136 N K 
44. 78 Ind App. 491. 

65 C J p 222 note 8 

29. Ind—Ralph v. George, supra 

30. Mo—Kinney v. Rt Louis Union 
Trust Co., 143 S W 2d 250 

Or—Kgr V. Egr, 121 I*.2d 198, 170 
Or 1. 

65 C J p 332 note 11. 

Amendment of trust 
lll--BoiKnn v. (.^ity Trust & Sav. 
Bank of Kankakee, 20 N E 2d 809, 
300 111.App. 613. 

At time of execution 

Undue innuencc, in order to invali¬ 
date trust instrument, must be opera¬ 
tive at tune of execution of instru¬ 
ment.—Creek v Union Nat Bank In 
Kaii.sas City, Mo., 266 S.W.2d 737. 

31. Iowa.—Biddle v. Cutter, 49 Iowa 
647. 

Md—Kemper v. Raffel, 182 A. 461, 
169 Md. 616. 

Undue influence is -wrongful influ¬ 
ence prompted by selfish motive.^ and 
seeking to promote self-interest.— 
Egr V. Egr, 131 P.2d 198, 170 Or. 1. 

32. Md.—^Kemper v. Baffel, 182 A- 
461, 169 Md. 616. 
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mental coercion which destroys the free ag’ency of 
the creator of the trust and constrains him to do 
that which is against his will, and what he would 
not have done if left to his own judgment and 
volition.33 The act must be one to the injury of the 
creator or to the injury of some one on whom he 
would, if left to his own free will, have bestowed a 
benefit.34 The influence of the creator's friends and 
relatives, exercised for the benefit and advantage 
of the creator, is not undue.35 The fact that a 
settlor consented to the creation of a trust because 
of her husband’s illness and the effect of a refusal 
docs not constitute undue influence.3C While in¬ 
sistence on one’s legal rights may not be undue in¬ 
fluence, obtaining a deed of trust where there is no 
claim to the property cannot be justified as the 
exercise of a legal right.37 

b. Confidential Relationship 

The mere fact that a confidential relationship exists 
between the grantor and the grantee does not alone 
invalidate a trust, but where the person m whom con¬ 
fidence IS reposed exerts his influence to procure an ad¬ 
vantage at the expense of the grantor, the trust may be 
deemed invalid. 

In accordance witli rules considered in Deeds § 
63, the mere fact that a confidential relationship 


exists between the grantor and the grantee does not 
alone invalidate a trust,38 especially where it ap¬ 
pears that the grantor had competent and independ¬ 
ent advice of an attorney,39 or the trust was not 
procured through improper means attended with 
circumstances of oppression or overreaching,40 and 
this rule applies even though the relationship of 
conservator, guardian, or administrator exists be¬ 
tween the grantor and the trustee.4i Where, how¬ 
ever, the person in whom confidence is reposed ex¬ 
erts his influence to procure an advantage at the ex¬ 
pense of the grantor, the trust may be deemed in¬ 
valid * 2 and may be set aside, as discussed infra 
§ 85. Whether such close and confidential relation¬ 
ships exist between the parties as to enable one to 
dominate and control the other is ordinarily a ques¬ 
tion of fact dependent on the circumstances of each 
case.43 The existence of a confidential or fiduciary 
relationship may, under some circumstances, raise a 
presumption of undue influence, which will cast the 
burden of showing the want of undue influence on 
the paity seeking to establish the trust, as discussed 
supra § 68. However, where the grantee secures 
no undue benefit from the grant,44 the mere fact of 
the relation of attorney and clicnt,45 broker and 
c]ient,4<> principal and agent,4*^ parent and child,48 


33. Ky—Board v. Board, 190 SW 

703, 173 Ky. 131, Ann.ras.lDlSC 

832. 

Similar statement 

“Undue Inlluoncp" means an Influ¬ 
ence that roHtrairiH, <■^.)nt^ols. directs 
and diverts or coerces, and overtornes 
and confuses the mind of the victim. 
—Soden v. Fir.st Nat Batik of Kan¬ 
sas City, DC Mo., 74 F.Supp 498. 

34. Ky—Beard v. Beard, 190 S W, 

703. 173 Ky. 131, Ann.Cas.l918C 

832. 

35. Iowa—^Riddle v. Cutter, 49 
Iowa 1)47 

Pa —Williard v. Integrity Trust Co., 
116 A G13, 273 Pa. 24. 

36. Wash—Hayward v. Tacoma 
Savings Bank &, Trust Co.. 153 P. 
352, 88 Wa.sh 642. 

37. Cal —Weakley v. Melton, 207 P. 
623, S9 Cal. 44. 

38- Ill —'Jackson v. Pillsbury, 44 N 
E.2d 637, 380 Ill 654. 

Md—Kemper v. Raffcl, 182 A, 461, 
169 Md 616 

Ma.s.s—Barnurn v. Fay. 69 N E.2d 
470, 320 Mass. 177—Falk v. Turner, 
101 M.'uss -194 

Or.—Egi V. Kgr. 131 P.2d 198, 170 
Or. 1. 

Agrecmi'nts of persons in confiden¬ 
tial capacity see Contracts § 184. 
39. Ill.—Jackson v. Pillsbury, 44 N. 
E.2d 637, 380 III, 554. 


41. Ill.—Jackson v Pillsburv. supra. 

42. Md—Lamitdm v Dantzchetker, 
181 A. 353, ICO Md. 240. 

Mich—Stircngcr v Sprenger, 299 N. 

W. 711, 298 MiiK 6.'')1. 

Or—Egr V. Egr, 131 P.2d 198, 170 
Or. 1, 

65 C..r. p .3.32 note 23. 

Surrender of advantage 

Lawyer who drafted trust egree- 
ments making himself trustee was 
duty bound to moke clear to settlor, 
beyond possibility of misunderstand¬ 
ing, fact that he was placing trust 
corpus in hands of unbounded indi¬ 
vidual with exceptionally wide pow¬ 
ers and discretion with respect to Its 
investment and safe keeping and that, 
as tru.stee. he was to receive extraor¬ 
dinarily large compensation for his 
services; and having failed to do so, 
eqvjity would require that he be com¬ 
pelled to give up advantage gained by 
such transaction, without Inquiry as 
to whether the advantage was fair or 
unfair—Ledorman v. Llslnsky, 112 N. 
Y.S 2d 203. 

tTufair advantage resultlag to par¬ 
ent in the execution of a trust by 
his child Invalidates the trust — 
Whitridge v. Whitridge, 24 A 645, 76 
Md. 54—Williams v. Williams, 63 
Md. 371. 

43. III.—Turley v. Turley. 30 N.E.2d 
64, 374 Ill. 671 

Iowa.—Hatt v. Hatt, 266 N.W. 640. 
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Md—Brown v MiTcantile Trust, etc, 
Co . 40 A 256. 87 Md 392 
Or—Egr V. Egr, 131 P 2d 198. 170 
Or 1. 

Confidential relationship held shown 

Md—Larnbdin v. Danlxelan-ker, 181 
A 353. 11.9 Md 240 

44. Cal.—Reiss v Reiss, 114 P.2d 
718, 45 CalApp 2d 740. 

Ill.—Turley v. Turley, 30 NE.2d 64, 
374 Ill. 571. 

Md—Kemper v. Raffel, 182 A. 461, 
169 Md 616. 

Mo—Bakewell v. Clemens, 190 S.W. 

2d 912. 354 Mo. €86. 

66 C.J. p 332 note 27. 

CommlsBion 

Pact that the grantee is entitled to 
a comniKSsion as trustee does not 
confer such a benefit as to make ap¬ 
plicable the doctrine of confidential 
relations and give rise to presump¬ 
tion of undue influence.—Kemper v 
Raffel. 182 A. 461, 169 Md. 616—65 
C.J. p 332 note 32, 

45. Md —Carroll v. Smith, 69 A. 131, 
99 Md. 653 

Mo,—Bakewell v. Clemens, 190 S.W. 
2d 912, 354 Mo 686 

46. N T —Kelly V Ashforth. 95 N Y. 

S. 1004, 47 Misc. 498, ailirmed 96 
N.Y.S. 1131, 111 App.Div. 922. 

47. Md.—Browm v. Mercantile Trust, 
etc., Co., 40 A. 256, 87 Md. 377. 

48. Cal.—Reiss v. Reiss, 114 P.2d 
718, 45 Cal.App.2d 740. 


40. Ill.—Jackson v. Pillsbury, supra. 
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or other blood relationship/* docs not raise a pre¬ 
sumption of undue influence, 

§ 77. Duress 

A declaration of trust procured by duress Is In¬ 
valid, but mere vexation and annoyance are not sufficient 
unless by reason thereof a state of insanity exists. 

A declaration of trust procured by duress is in- 
valid.^O Mere vexation and annoyance are not 
sufilcient unless, it has been held, it is shown that by 
reason of such vexation and annoyance a state of in¬ 
sanity exists at the time the trust is executed.^! 

§ 78. Illegality of Provisions 

a. In general 

b. Conditions or restrictions 


». In General 

An express trust created In violation of fundamental 
principles of equity is a nullity and an express trust 
cannot be created to effect a purpose which is illegal, 
contrary to public policy, or in contravention of the law 
and the Judgments of the courts. 

The right to create an express trust is subordinate 
to the fundamental principles of equity, and an ex¬ 
press trust created in violation of such principles is 
a inilhty .®2 express trust cannot be created 

to effect a purpose which is illegal,53 contrary to 
public policy,5* or in contravention of the law and 
the judgments of the courts.55 A trust is invalid 
when the object is the suppression of a criminal 


Pau—Doll V. Loeael, 136 A. 796. 288 
Pa 527 

49. Ill—Turlov V. Turley, 20 N E 2d 
64. ,174 Ill 571 

Md—Kemper v. RnfCel. 182 A 461, 
1G9 Md. 616 

BO. U.S.—Prudential Ins. Co. of 

America v. Osadchy, D C Mo, 54 
F Kupp 711. 

65 C.J. p 333 note 34. 

61. Ill —Brower v. Callender, 105 

Ill. 88. 

52. Mo — Corpus jmns quoted In 
Wade V. Wade, App„ 108 S.W.2d 
1058, 1061. 

65 C.J. p 332 note 38. 

53. Mo — Corpus Juris quoted in 
Watle V. Wade, APP., 108 S.W.2d 
1058, 1061 

Mont—Strci’dbeck v. Benson, 80 P 2d 
861, 107 Mont. 110. 

Tex—Wichita Countv v. Tittle, Civ. 
App., 27 S.W 2d 649, afllrmcd Com. 
App , 41 S W.2d 11. 

Purpose's of trust generally Be.e su¬ 
pra §§ 25-27. 

Invalidity should clearly appear 
before the courts are warranted in 
nullifying the expressed will of a 
trustor and an inference of llleKality | 
or invalidity should not be drawn 
where a legitimate purpose la just as 
apparent.—Jenkins v. First Nat. 
Bank, C.C.A.Tex., 107 F.2d 764. ] 

Violation of Servicemen’s Beadjust- I 
ment Act | 

Oral trust agreement between vet¬ 
eran and mother to purchase house 
for mother with mother's money In 
namo of veteran In order to procure 
for mother benefits of G.I, Bill of 
Rights, though she was not entitled 
to such benefits, was Illegal and void 
because a fiaud on the Servicemen’s 
Readjustment Act, even though vet¬ 
eran lived in the house.—Perkins v. 
Hilton, 107 NE.2d 822, 829 Mass. 291. 
Tlolation of War Bisk msnraaoe Act 
A trust of insurance proceeds for 
the benefit of persons not within the 


ola«i}4 prcscrlhed hy the War Ri«ik In¬ 
surance Act and in violation thereof, 
has been hold Illegal—^Vincent v, 
Kelly, 195 N Y S. 57, 118 Mlsc. 591. 
Holding property for aliens 

Trust .agroemont, whereby citizen 
was to hold property for aliens and 
to reconvey on naturalization of one 
of alien owners and deed w'hereunder 
property was conveyed to c itizcn, was 
valid enforceable trust as against 
contention that It was illegal agree¬ 
ment to defraud state of opportunity 
to declare forfeiture of alien’s prop¬ 
erty—Vlahos V. Andrews, 1 N.E‘2d 
69. 362 in. 593 
Coutract not illegal 
Where storekeeper received chat¬ 
tels from owner under a bill of sale, 
absolute on its face, in order to se- 
< lire a loan from a bank, but with 
parol understanding that after loan 
was rojiaid property was to belong to 
owner, and bank was fully protected 
bciauso it took security without any 
knowledge of parol trust and in reli¬ 
ance on storekeeper’s false .statement 
that conveyance was al>.solute agree¬ 
ment, bill of sale wn.s In no facnse 
an illegal contract, nor was It ren- 
i dered ilh.'ial simply bec.ausc in carry¬ 
ing It out illegal acts were commit¬ 
ted, and tru‘«t agreement was not 
invalidated berauac of Illegal agite- 
ment—^Ernnnger v. Daniel, Tex Civ, 
App. IS."! .*?.W2d 148. refused for 
want of merit. 

64. U.S —Jenkins v. Fir.st Nat. Bank, 
C.C.A Tex , 107 F 2d 764. 

N.J.—Duftord v, Nowaltoskl, 4 A.2d 
314, 125 N J.Eq 262. affirmed 9 A.2d 
.302, 126 N.J Eq. 529. 

N Y.—In re Crane, 34 N.Y.S.2d 9. 
Manifest Inunorallty 

Trust provisions must be manifest¬ 
ly Intended to bring about that which 
IS, in morals, bad, before they will be 
declared void as against public policy, 
and such inference will not be drawn 
when legitimate purpose Is Just as 
apparent.—Jenkins v. First Nat 
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Bank. DC.Tex. 26 F Supp 812, af¬ 
firmed. C.C.A.. 107 F.2d 764. 

Type of trust 

There Is no valid distinction be¬ 
tween testanioiibiry trust and trusts 
inter vivos as far as que.stiuns of 
public policy are concerned.—Shan¬ 
non v. Irving Trust Co., 9 N.E.2d 792, 
276 N.T. 95. 

Provisions held not against pnbUo 
policy 

(1) By the terms of a trust it may 
be provided that trustee shall vote 
a.*! directed by settlor, or by a bene- 
ficlory, or by a third person; and 
where deeds of trust conveying 
shares of stock In family corporation 
were designed to continue family 
control and manaRement of corpora- 
IJon, a provision in eiii'h deed of trust 
that trustee should deliver proxy to 
president or vice pre.sldont of corpo¬ 
ration was Valid, and was not invalid 
on the ground that It provided fur a 
perpetual proxy, —Kd.son v. NorriH- 
town-Penn Trust Co., 69 A 2d 82, 369 
ra 3X6, 

(2) An agreement assented to by 
all Ptorkholder.s to tran.sfer their 
stock in corporation to tlie corpora¬ 
tion In trust to be transferred on the 
death of a stoekholder to his son or 
some other peraon QuaUflod to fill va¬ 
cancy would not be opposi d to public 
policy as restraint on owner's right 
of alienation—Ouklnrid Scavenger Co. 
V Oandl, 124 P,2d 143, 61 Cal.App.2d 
69. 

(3) A parol agreement, whereby 
one of cotenunta agreed that if other 
cotenanta would permit land to be 
bul oft to his agent at mortgage fore- 
clofaure sale he would advance mon¬ 
ey to pay it and would then sell land 
and divide proceeds equally among 
cotenants, was not Invalid as against 
public policy.—^Embler v. Embler, 32 
S.E.2d 619, 224 N.C. 811. 

55. Mo.—Wade v. Wade, App., 108 

S W 2d 1058. 
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prosecution.^® On the other hand, a trust created 
for the purpose of evading^ the collateral inheritance 
tax has been held valid.^'^ The creation of a part¬ 
nership and trust in the same instrument is not 
contrary to law.^® A trust in which the beneficiaries 
arc described as the grantor's wife and children by 
him begotten does not show on its face that the 
consideration was illicit relations, so as to render it 
void.^* 

b. Conditions or Restrictions 

Conditions or restrictions attached to the enjoyment 
of a trust estate which are unlawful or opposed to pub¬ 
lic policy are void, and a condition that the beneficiary 
be reared in a certain faith has been held void as has 
a provision violative of the parent’s right to care and 
custody. 

Conditions or restrictions attached to the enjoy¬ 
ment of a trust estate which are unlawful or oji- 
posed to public policy are void.®^ So, a condition 
that the beneficiary of a trust be reared in a certain 
faith is void,®^ as is a provision violative of the 
parent's right to care and custody.®^ However, a 
provision forbidding the use of any portion of iIk' 
income from a trust estate, cicatcd for the benefit 
of the settlor’s son, for the support of the son's wife 
and child is not invalid as against public policy.®^ 


Conditions affecting marital relation. In accord¬ 
ance with the rules discussed in Contracts §§ 233- 
237, governing the validity of agreements affecting 
marital relations, while a condition in a trust in¬ 
strument is void which induces a separation or di¬ 
vorce,®* or which is in restraint of marriage,®® 
where the scheme of the trust does not tend to re¬ 
strain marriage,®® or to induce a separation or di¬ 
vorce,®'^ the condition is valid. A grant of prop¬ 
erty to a husband in trust for the wife's separate 
use is not invalid by reason of a clause that should 
the husband and wife separate or divorce the hus¬ 
band would pay over the principaJ,®* 

§ 79. Partial Invalidity 

The invalidity of some of the objects or provisions 
of a trust, or of part of several trusts created by the 
same instrument, will not affect the validity of re¬ 
maining objects, provisions, or trusts which are separate 
and independent; but the rule is otherwise where the 
valid and invalid parts are so intertwined that one is 
not enforceable, according to the intent of the creator 
of the trust, without the other. 

It IS well settled that the invalidity of some of the 
olijcct.s or provisions of a trust, or of part of several 
trusts created hy the same instrument, will not af¬ 
fect the validity of remaining objects, provisions, 
or trusts which arc scjiarate and independent but 


Mont.—Streedboik v. Benson, 80 P.2d 
861. 107 Mont. jlO, 

N.Y.—In re Crane, 34 N.T S 2d 9. 

66. N.Y.—Bettlnser v. Bridonbocker, 

63 Barb. 395. 

67. J^a—^Tiilt V Crofzer, 13 Pa. 461 
—Baker v. Williamson, 4 I'a. 45C, 

68 . Ala —llencb'r'-.on v, Ilondor.son, 
97 So. 353, 210 Ala. 73. 

59. DC—Ijanhurdt v. Souder, 42 
AppDC 278 

60. Conn —Colonial Trust Co v. 
Brown. 135 A 5r'.S, 10.5 Conn 201 

leaRtli of lease and building- lieig-lit 
Rosjtrjotmns forbulding ]<>asi>.s for 
more than one yrar, or promisi;.s of 
them, or erri Ung buildings more 
than three stones, imposed on tru.st 
property, part of whuh -W'a.s located 
In the heart of the citj, whcic the 
trust would perhaps continue for sev- 
enty-Hve years and the restrictions 
would reduce the income and thre.atcn 
proper det'eloimicnt of the eily, are 
invalid as again.st imhlic policy—Co¬ 
lonial Trust Co. V. Brown, suiu-a, 

61. Pa.—In re Devlin’s Trust Es¬ 
tate, 130 A. 238, 284 Pa. 11. 

Reservations and conditions in dec¬ 
laration of trust generally see su¬ 
pra § 47. 

62. Mo.—^Wade v. Wade, App., 108 
S.W.t’d 1058. 


Rights of motlier 

Provision that settlor’s son should 
bo cured for by settlor’s mother, was 
Invalid under evidence that cusludy 
of minor son had been awarded to 
Ins mother in divorce .suit, that pro¬ 
bate court had accepted bond of mi- 
nur’.s mother a.s gruardian, and that 
she had taken proper care of minor 
—Wade V. Wade, supra. 

Clear violatlon essential 

Tlie tendency in a trust to di.srupt 
relation.ship of parent and child may 
not he found a.s basis for invalidating 
the tru.st, when it i.s not clearlv ap¬ 
parent; and tru,st created for benc- 
llt of grandson after .son liacl betui 
taken from fallier because of father’s 
alleged unlitnes.s was not mamic.stly 
intended to separate father and son 
and hence void as against public pol¬ 
icy bcoiiu.se of provision that income 
.sliould not be paid to gr.and.son while 
IiMiig -with father, notwithstanding 
father wa.s subsequently proiioiiiKc'd 
ill to h.ave cu.‘‘tody of .son, whei e rc- 
lation.ship in iact was not di-srupted. 

I —Jenkins v. Fir.st Nat Bank, DP 
I Tex . 25 F S?upp 312, aillrmed, C G.A., 

I 107 F.2d 7C4. 

I Pro-visioa expressing desire that 
j designated person obtain custody of 
I a child, hut providing th.at in any 
I event trustees should maintain and 
educate child, was not void as violat¬ 
ing rights of child's parents —Malone 
I V. Herndon, 168 I’ 2d 272, 197 Okl. 26. 
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63. R T —Thurber V. Thurber, 112 A. 
209, 43 R 1. 604. 

64. Ma.ss- Coe V. Hill, 86 N.E. 949, 
201 Mass 1,5. 

N.T,—Q’Brien v. Barkley, 28 N.Y.S 
1049. 78 Hun 609. 

65. SC—Cloud V. Calhoun. 31 S.C.L. 
368. 

66. S.C—Cloud V. Calhoun, supra. 

Payments during- -widowhood 

Rro\ ision for pavmtnls to .settlor’s 
wido'v as long a-s she should live .and 
remain his widow wa.s a valid provi¬ 
sion and was not a gimeral limitation 
or condition in restraint of marriage, 
uiH'nfoiceable as in terrorem or void 
as being against public policy — 
Goodman v. McMillan, 61 So 2d 65, 
258 Ala. 125, certiorari dcuiied 73 S. 
Ct 789, 346 US 929. 97 R Ed. 1359, 
rehearing denied 73 S.Ct. 942, 345 
US 961. 97 LPld 13S1, rehearing de¬ 
nied 73 set. 1141, 345 US. 1004, 97 
Li Pld. 1408, rehearing denied 74 S.Ct. 
73. 346 U.S. 853. 98 L bid 368, petition 
denied 74 S Ct. 228. 346 U.S. 892, 98 
REd. 395, petition denied 74 S.Ct. 305, 
346 U.S. 920. 98 R.Eld. 414. 

67. Mo —Williams v. Hund, 268 S. 
W. 703, 302 Mo. 451. 

66 C.J. p 333 note 55. 

68. Ky.—^Waring v. Waring, 10 E. 
, Mon. 331. 
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in such case the invalid portions will he rejected 
and the vahd portions permitted to .stand So, 
a life estate in trust, jirood in itself, is not destro 3 ’ed 
by the invalidity of the remainder over."® The rule 
is otherwise where the trust instrument itself .so 
provides,or where the valid and invalid parts are 
so blended and intertwined in one scheme tli.it one 
is not enforceable, accordin,i; to the intent of the 


TRUSTS § 79 

creator of the trust, without the other.^^ Closely 
allied to the rule of severability i.s the doctrine of 
modifying: clauses which permits a gift in trust 
to be valid in spite of the imposition of an invalid 
qualification thereof, if the gift and the qualification 
aic \erhall 3 ' scparahle,73 P'sseiilially, it is a rule of 
construction employed to clTectii.ite, insofar as pos¬ 
sible, the intention of the trustor.'^'* 


69. Cal.—Otto V. Union N.at Rank of 
Pasadena, 238 P 2 d 9G1. 38 Cal 2 d 
23o—^Davenport v Davenport Foiin- 
datJon, 223 I*.3d 11. 36 Cal 2d 67 - 
In re Miohelctti'.s Estate, 151 Pid 
833, 22 Cal.2d 90-1—In re Gump’s 
Estate, 107 P.£d 17. 16 Cal.2d 635 
Del.—Wilmington Trust Co. v. M’il- 
miiif’ton Trust Co., 15 A 2d 153. 25 
Del.Ch 121 . affirmed 24 A 2d 309. 
26 DolCh. 397, 139 A.LR. 1117 
DC’.—Liberty Nat. Rank v. Hioks, 173 
F 2 d r,31. 84 U.SAppP.C. 198. 9 A 
Ln2d 1356. 

Iowa —Corpus Juris cited lu Gunn v. 
Wagner, 48 N W 2d 292, 298, 242 
Iowa 1001 

—Rosenfield v. Pine, 10 N.E 2d 
26.5. 29S Mass 35fi. 

Mich—Ratoson v Rateson, 293 NW. 
705, 294 Mich. 426. 

NY—Matter of Eveland’s Will, 29 
NE2d 471, 281 NY 64—Hawthorne 
V Smith, 7 N E 2d 139. 273 N Y 291 
—Morris v. Morns, 5 N.E 2(1 66 , 272 
NY 110—In re I'’i.sc'her's ‘Will, 122 
NTS 2d 671, 282 App.Dlv. 367, 

modified on other ground.«i 120 NE 
2d 688 , 307 N.Y 149 —Application of 
Il.arn.s, 9fi N T S 2d 88 , 27 (. Ai>p 
Ihv. 990, affirmed 98 K13 2<1 881, 
302 NT. 752—In re Tris<du>tt’H 
Will, 54 N.YS.2d 280, 184 Mi.se 
.599, opinion suppJcjncnted 67 N.Y 
S2<1 394, 185 Misc, 9:53. ofllrmnd 69 
NYS 2 rl 631, 270 App Div 767— 
In IP Brown’s E.state, 1 N Y S 2d 
420, 164 Misc ( 16 —In re Holler's 
Trii^t. Sup, 11.5 N,T.S2U :!43—In 
re Schaefer's Nutate, 99 N Y .S 2d 
27—In re Miiii«cr. 22 N Y .S 2<1 187 
Ohio—Corpus Juris anoted lu LJo.\d 
V. McDifirmid. 1 Ohio Supp. l.'SC. 
139. affirmed 19 NE2d 292, 60 
Ohio App, 7, 

I’a—In re Wan.'imalier’a Estate, 6 A 
2d 852, 33.5 Pa 241 

Va—Maguire v. Loyd, 67 S E 2d 885, 
i:»3 Vd 138 
6.5 C J. p 333 note 58. 

I’artifil irisalidity 

('hantahle trusts See Chanties § 8 
Voting tru.st.s of .stock see Corpora¬ 
tions § f .52 c (]) 

Trusts generally violating rule 
agnin.st perpetuities or accumula¬ 
tions see Perpetuities §S 20, 21, 
26, 33, and 70. 

The luteutiou of the grantor at the 
tiasQ of the execution of a trust deed 
governs In the determination of 
whether each grant In the trust deed 
18 separate and consequently sever¬ 


able in case one of thorn in inialtd — 
R.ito'^on V. Rateson. 293 N \V 705, 291 
Mull 426 

Evaluation of occmrences 

It lb permissible and proper to cx- 
.amine and ndual occiirreiu— 

ea in determining whether a case js a 
proper one for appluaiion of j ule 
which permits ,a severance of ini.aPd 
trinst provmion.s in order to .sii.staiti 
those which are valid—In re Gump’s 
E.stati., 107 i*.2d 17. 16 Cal 2<1 535 
ConeraUy, ti-ust provisions for a 
vnJid term ,ire .separable from thoJio 
for an invalid period where trusl iti- 
sirumont show.s trustor would have 
prtferred separation to total invali¬ 
dation or whore invalid piovi.slons 
only inridentally afiect main scheme 
—In re Gump's j3.-(atc. supra 

Invalidity of power to vote trust 
stock held not to itiv.T.luJate oilier 
pruvision.«3 of tni.'it agreement — 
Llovd v MeDiaiinid. 19 N.E 2d 292, 
ClMilno Spp 7. 
tmeertainty 

Getier.il allegati m that tru.sf i.s 
void 111 tolo for iintcrtainty e.innot 
be .‘-ii.stained if tru.st provj.su>iis nrt 
good in any re.spect. or to any ovteiif. 
—Fuller V Hodgpeth, KO .S E 2c] 18, 
239 N C 370. 

Invalidity as aerolust some persons 
or rights 

(1) The fait that provisions of 
tru.st agiienient are ineffeetive to 
profe<t trii.sf iticmne imm elmm.s of 
HettIor'.s crediCor.s d'u-s rmi invalid ile 
tiu.st as whole or defalioy niuaindM 
interehts created Iiv such agreeiiu iil 
—GieinwMch Tru-^i Go V Tyson 27 
A.2d 166, 129 tViiin I’ll 

(2) 140, tlie nieri l.ic-l Uiut a truf^i 
W'as void as to wulov.'s rights did not 
necessaniy make it void as to the 
rights of otlier beiieficmries—^Wan- 
.sitMlh v KappcI, 218 S W 2(1 618. 368 
Mo 1977. 

70. T»cl—Wilmington Trust Oo v 
WiJmmgton Trust Co., ir> A 2d 152, 
25 DelCh 121, affirmed 24 A CU 
309. 26 DclCh 397, 139 A.L.R 1117. 

71. NT—Chase Nat. Bank of Now 
York City v. Iteinlcke. 10 N.Y.S 2a 
420. 

72. Cal—Otto V. Union N.at. L’.ank 
of Pasadena, 238 r.2d 961, 38 c’al 
2d 233—Davenport v. Davenport 
Foundation, 222 p.2d 11. 36 Cal 2d 
67—In re Michelettl's Estate, 161 
P.2<1 833, 22 Cal.2d 904. 
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Iowa —Corpus Juris cited in Ponzi'li- 
no V J’enzelino, 26 N W.2d 330. 333, 
l’:!8 lf(\va 21)1 

N Y —boon V. Yonkers Nat Rank & 
Trust Go, IN y.S 2d 908, 166 Misc 
39 : 5 —In re Allen, 129 N Y.S.2d 381 
66 C* J. p 3:53 note 69. 

The Itestatement of the Eaw of 
Trusts, § 65, wdiuh .states that "If a 
r)rovibion ill the teriris of the trust 
la Illegal, the intended tru.st falls ai- 
(og.-tlic-r if, but only If, the illegal 
provi-'ion cannot be separated from 
the other provislon.s without defeat¬ 
ing tile purpose of the settlor In cre¬ 
ating the trust’’ has been quoted with 
approval, 

I’n-—In re Wanamaker's Estate, 6 A. 

2d R.52. 85.5. 335 Pa, 241 
V.i—Maguire v, Loyd, 67 S.E 2d 885, 
193 Vtt X38. 

■Wliere aa unascertaluahie portion 
of a fund is given on a void trust and 

tin Ttsidu** on 0 valid tnist, the whole 
Iruvt lailf.—Jthodc Island Hospital 
Tiii.*-.l Go v Proprietors of f5wan 
I’oinl Getnelery. 3 A 2d 236, 62 HI 
8.‘{. affirmed 7 A 2d 205, 63 R I 79— 
Kell> V. Nieholfl. 21 A. 906. 37 R I 
306. 19 L H A 413. 

Power to liquidate 

If fi trusl fjilj, for illegality, a 
power to li((iiidate given by the in- 
Mr unieiif creafdir t?ie trust is illegal. 
—In r.> Monison.'. Eitaie, 18 N Y S. 
2d 2:{r.. ITS MvH( 503 

73. (’al —Otto V Union Nat Rank 
of P.isadena, 238 l’.2d 961. 38 Cal 
2d I’.’l'i 

74. Gfil—Otto V Union Nat Rank 
of I’a sn do no, supra 

Qnalifleation eliminated without de¬ 
stroying main intent 
Trust indinlure requiring pay¬ 
ment of ine.irne to .settlor during 
life and providing for ti'miJiiation of 
tru'-t .il his de.ith and conveyaiuo 
of trust estate to his js.sur pi^r ,<?tirpc.s 
(n.ited v.ihd ri'inainder intere.st.s m 
eetlior’.s issue, and under ‘‘modify¬ 
ing (Iciusos doetnne" such intere.sta 
were not Invalidated by furLber in¬ 
valid provision for retention in trust 
of Tcmainder Interest of any minor 
b«>neiiemry clunng minority, since 
f.inli invalid qualitic.atlon was verbal¬ 
ly separable from prior absolute gift 
and could be olJrninated without de¬ 
stroying main Intent of settlor.— 
Otto V. Union Nat. Bank of Pasa¬ 
dena, supra. 
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§ 80 TRUSTS 

§ 80. What Law Governs 

While it Is clear that the validity of trusts of realty 
must be determined by the law of the situs of the realty, 
In the case of trusts of personalty no invariable rule 
as to what law governs can be formulated for all cases 
involving varying facts, and in determining the question 
numerous elements or factors may be considered, such 
as the intention of the settlor, his domicile, the domicile 
of the trustee, the location of the trust property, wheth¬ 
er the trust IS testamentary ot inter vivos, and whether 
the property Is tangible or intangible, but the authorities 
are not in complete accord, and some have given domi¬ 
nance to one element or combination of elements and 
some to another. 

yiicstioris concerning the vululily of a tuist must 
he cleternuned in accordance uilh the laws of the 
stale whrise law is applicMhle thereto.'^^ 'J'hc fact 
that a trust is prLSUin]»tiv<,ly invalid under the law 
of the forum will not prevent enforcement of the 
trust, if valid under the governing law and uo‘ 
contrary to the prohibitory law of the forum.'^<* 
Since, as discussed in Conflict of Laws § 19, the law 
of the situs of immovable property controls and 
governs its acquisition, disiiosition, and devolution, 
the validity of a trust of real estate must be deter¬ 
mined by the law of its situs.'^'^ 


Personal property. The determination of what 
law governs the validity of trusts of personal prop¬ 
erty is not free from difficulty.'^® In the absence of 
a controlling statutory provision,no invariable 
rule can be formulated for all cases involving vary¬ 
ing facts, at least in the case of inter vivos trusts 
of intangible personal property,®® In determining 
the question numerous elements or factors may be 
c<)iisidcred,®i such as the intention of the settlor, 
his domicile, the domicile of the trustee, the loca¬ 
tion of the trust property, the place in which the 
Imsincss of the trust is carried on, whether the 
trust is testamentary or inter vivos, ®2 and whether 
the property involved is tangible or intangible.®® 
The authorities are not in complete accord, and some 
have given dominance to one element or combina¬ 
tion of elements and some to another,8^ although 
it s( ems to be a generally recognized rule that where 
a preponderant number of the elements are grouped 
in one state the group prevails over any single cle- 
intiit, and especially so where the intention of the 
settlor is included in the larger group.®^ Some au¬ 
thorities apparently regard the intention of the 


7B. Del.—^WllminKton Trust Co. v 
^VillnmKt<)n Trust Co., 1«C A 903. 
21 DcI.Ch. 188. 

What law govorns' 

Charit.able trusts see Chanties 8 
79. 

Construction and ml mini strati on of 
truHt,s Kt*nrniUv’ see infra 8 lOO 
Construction and ndnnnistriition of 
tcHtnincntiirv tiu^-ts see the C.J 
S, title Wills 5 587, also 69 C J, 
p 48 note 67-p 49 note 72. 
UesultiMK truMta soo Inlia § 99 
Aditilnl strntloii 

Where (lucst ion of validity of trust 
l.s stirred hv disiuitc over aclniinls- 
tratioii. trilmnal havinrr autlioiitv In 
Uc'lertTiine iidiniiiistration must de¬ 
cide valuJilv aieordmpr to taws of 
foreign .sfjilc Avhose law is apfillealiio 
thereto.—tV ilniington Tiiust Co, v 
Wiliningrton Trust Co, .supi'.'i 

76. ns~ Winner v. Flond.i Ihink & 
Trust Co, „t We--t TVilm Ue.u h, C 
C.AFla, ICO P 2d 7CC 

77. U.S.—Corpus Juris cited In .len- 

kins V. First Nat Hank in J»all.is 
RCTex. 26 F.Supp 313 

l)el—Wilmington Trust Co v. Wil¬ 
mington Trust Co, 15 A 2tl l.'iS, 
2.5 I'lel Ch. 3 21. atllrmed 24 A.2d 
309. 139 A.L.Tl 1117. 

C.a—Clark v. BaRer, 196 S.E. 750, 
186 C.a 65. 

Mass.—n<‘rman v. Edington, 118 N.E. 
2d 865. 

N.Y—In ro Morris’ Will, 97 N.Y.S. 
2d 740. 197 Misc 322—In re Neill’s 
Estate, 89 N.Y..-^ 2d 394, 196 Mi.se 
690—In re Piay.za’s Estate. 130 N. 
Y.S.2d 244—New England Trust Co. 


[ V Wileox. 41 N.Y S 2d .727. nfllrmed 
48 NTS.2d 557, 267 AppRiv 976 
Wash—Bnuglilin v. March, 145 P 2d 
049. 1 9 IVnsh 2d 874. 

6.5 C.T p 334 note 62 

Trust of real and personal property 

(1) The v.alidity of trust involv- 
[ Ing real and pcr’^onal property situ¬ 
ated In foreign country li.as been held 

j to be provorned bv the laws of that 
country—In re Sinith’.s Mill, 67 N Y 
S 2d 330 

(2) ll has also been held that the 
validity of a tru.st agreement in¬ 
volving- real and personal property 
IS governed by the law of the state 
\\ hi ro property was situated and 
the agreement was expeuted .and w.n 
to be porfonned.—^National Citv Bank 
of Home v. Fir«-t N.at. Bunk of Hir- 
minghani, Ala, 19 F!.E.2d 19, 193 Ga 
477. 

78. Pel —WilniiriKton Trust Co. v 
Wilmington Trust . l.l A 2d 153, 

25 iHd.Ch 121, alhrmed 24 A.2d 309, 

26 DelCh 397. 139 A.Ult 1117. 
Ga—Clark v. Bolcer, 196 S.E. 760, 

180 r.a 65. 

Kv—Kitchen v New York Trust Co., 
168 SW.2d 5. 292 Ky 706 
What haw governs construction and 
administration of trust of person¬ 
alty see infra § 160. 

“Much c:onfusion has existed con¬ 
cerning the law that controls the va¬ 
lidity ... of Inter vivos trust.s 
of Intangible personal property where 
the domicile of the settlor is in one 
state and pla,ce of administration is 
in another ’’— S^hnnnon v. Irving 

870 


Trust Co., 9 N.R.2d 792, 793, 276 N.Y 
95. 

79. N.Y.—In re Weinstein’s Estate 
28 N.TR2d 137, 176 Misc. 592. 

80. N.V,— Sluannon v Irving Trust 
Co, 9 N.E.2U 792, 275 N.Y. 95 

81. Ky—^Kitchen v New York Trust 

Co, 108 S.‘W.2a 2!l'2 Kv. 706. 

N.Y—."^Iiynnon v. Irving Trust Co.. 

I 9 N E 2d 792, 276 N.Y. 95. 

I Ordinardy, doulclle of beneficiaries 
I IS aecordod Might import.ince — 
I Kitehen v New York Trust Co., 168 
1 S W 2d 5. 292 Ky 706. 

,82. N.Y—^Ivilihen v New York 

Tiiist Cl), supra—In re Griswold’.=« 
Tru‘>l, 99 N Y S 2d 420 
03. NY—In ri‘ Wenislejn'a Estate, 
28 Ny.S.2d 137. 176 Misc. 592— 
In re Griswold’s Trust, 99 N.Y.S 
'2(1 420. 

84. Kv.—Kitehen v. New York 

Trust Co., 168 S.W.2a 5, 292 Ky 
706. 

85. Ky —Kitchen V. New York 

Trust Co., supra 

N Y,—In re Griswold's Trust, 99 N. 
Y K 2d 420. 

Particular combinations determina¬ 
tive 

(1) 'The law of the state wherein 
settlor and beneflciary resided and 
where trust -wa-s made has been held 
to govern the validity of the trust.'— 
Hutchinson v. Hutchinson, 119 P.2d 
214, 48 Cal.'App.2d 12. 

(2) So the law of the state where 
the instrument was executed, where 
the settlor and trustee resided, and 
where the trust estate was delivered 
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settlor as controlling,*® especially in the case of 
inter vivos trusts,*7 and have held or declared that 
the validity of the trust should be determined ac¬ 
cording to the law chosen by the settlor,** or ac¬ 
cording to his intention*® if there is a real connec¬ 
tion between the selected jurisdiction and the trans¬ 
action,®® or the trust res is delivered to the trustee 
in the selected jurisdiction and there administered, 
unless to do so is contrary to the public policy of the 
state in which a determination is sought.The 
intent of the settlor when not directly expressed 
in the trust instrument is to be gathered from all 
the facts and circumstances,®* including the settlor’s 


TRUSTS § 80 

domicile, the domicile of the trustee, the location of 
the trust res, and the delivery thereof to the trustee 
under the terms of the trust.®* Although it has 
been stated that the domicile of the settlor is no 
longer the absolute and controlling consideration,®* 
other authorities have held or declared that the 
domicile of the settlor is generally the controlling 
factor,®* especially in the case of testamentary 
trusts,®^ and not the domicile of the beneficiary.®* 
Still other authorities have held that the law of 
the place where the transaction lakes place deter¬ 
mines the validity of an inter vivos trust of per¬ 
sonalty,®® or of a trust of choscs in action created 


and held has bf^en hold to be control- 
llnff— U S. V. Pierce. C.C.A Minn., 
137 F.2d 428, 148 A.UR. 1228. 

(3) Trust of bank account held 
proverned by law of state where 
agrreemont executed, where hank ac¬ 
count located, and trustee domiciltsd 
—IJoyle V. Kempkin, 9 N W.'2d 689, 
243 Wis. 86 

(4) The .situs of a trust created bv 
a deed inter vivos is In the lurisdic- 
tion where the deed of trust was 
executed and where the settlor wa.s 
then doiniciled. where the tru.st res 
was then located, wheto It was to 
be administered by a corporation or- 
KJini/.ed under tlie laws of thnt Juris¬ 
diction, and whore the donee of a 
power of appointment over the trust 
res then resided—In re Barton's Es¬ 
tate, 49 ra.DJ8t & Co, 273. 

86. Del.—Wilmlngrton Trust Co v 

VVilmiriffton Trust Co., 186 A. 903, 

21 Del.Oh. 188. 

65 C.J. p 334 note 63. 

Additional deposits in another state 

Where from all the facts and cir¬ 
cumstances attending: the creation 
of a trust It is apparent th.at the .‘set¬ 
tlor intended the law of a p.qrticular 
state to govern the determination of 
the validity of the trust, the cir¬ 
cumstance that additional deposits 
of trust funds were made with the 
trustee In another state would not 
be taken as manifesting an intent 
that the validity of the trust vilh 
respect to such additional deposits 
should be governed by the law of 
the state where the deposits were 
made.—^Wilmington Trust Co. v. Wil¬ 
mington Trust Co., supra. 

87. Del.—Wilmington Trust Co. v. i 

Wilmington Tru-st Co., supra 

The express or clearly Implied in-1 
tent of settlor may control a.s to the 
law applicable m determining the va¬ 
lidity of an inter vivos trust of in¬ 
tangible personal property, where 
domicile of settlor and actual and 
business situs of trust do not coin¬ 
cide.—Shannon v. Irving Trust Co„ 

9 N.E 2d 792, 276 N.Y, 95—City Bank 
Farmers Trust Co. v. Meyn, 34 N. 


Y.S.2d 373. 263 AppDiv 671—In re 
Griswold's Trust. 99 NY,«?2d 420. 

88. N.T.—J^lhannon v. Irving Trimt 
Co. 9 hrTi3 2d 792. 276 NV O.i— 
Aippll cation of New York Trust 
Co.. 87 N.Y S 2d 787. 19.6 Misc .*598 
—In re Ash's Trust, 111 NYS2d 
115—In re Griswold's Trust. 99 N. 

Y S 2d 420 

89. D<*1—^IVilmmglon Trust Co. v 
Wilmington Ttu.st Co, 186 A. 90,3, 
211)elCh 188. 

K.v—^Ivitciicn V. New York Trust Co, 
168 S W 2d a. 2'i2 Ky 706 
NY —In re Gnsu old's Tiust, 99 NY. 
S 2d 420—.‘■Jiiipman v. Title f.'inr- 
antoe & Tru.'.t Co, 20 N r.08 

90. Ky—'Kitchrn v. New York 

Trust Co. 168 S.W.2d 6, 292 Ky 
706. 

N.Y —In re Griswold's Trust, 99 N.Y. 
S.2d 420. 

91. Del.—Wilmington Trust Co. v. 
Wilminulon Trust Co., 186 A. 903, 
21L>el(Ti 188. 

92. N Y —Shannon v. Irving Trust 
Co., 9 N K 2d 792, 276 N Y. 95. 

93. Del —^IViIminglon Trusst Co. v. 
Wilmington Trust Co., 186 A. 003, 
21 Del.Ch. 188. 

N Y —In re Griswold's Trust, 99 N. 

Y S 2d 420 

Trust ladeatore executed at later 
time may cast light on settlor’s In¬ 
tent.—In re Griswold’s Trust, supra 

94. Del.—^Wilmington Trust Co. v. 
Wilmington Trust Co., 15 A.2d 153, 
26 Del Ch. 121, amnnod 24 A,2d 309, 
26 Del.Ch. 397. 139 A-UR 1117— 
Wilmington Trust Co. v. Wilming¬ 
ton Trust Co., 186 A. 903. 21 Del Ch. 
188. 

95. N.Y.—Shannon v, Irving Trust 
Co, 9 N.E 2d 792, 276 NY. 9.'’)- 
In ro Griswold’s Trust, 99 N Y S 
2d 420—Shipman v. Title Guaran¬ 
tee & Trust Co., 20 N.Y.S,2d 608. 

96. U.S— Corpus Juris cited la Bin¬ 
gen V. First Trust Co. of St Paul, 
C.C.A.Mmn.. 103 F 2d 260. 26.5. 

Ga.—Clark v. Baker, 196 S.E. 760, 
186 Go. 66. I 


Md—^Fletcher v. Safe Deposit & 
Trust Co., 67 A.2d 386, 193 Md, 
400. 

Mnss—Amerlge v. Attorney General. 

88 N.R.l'd 126, 324 Mas.s 648. 

N.J—ria'.lnouck v. Martin, 183 A. 

736. 120 N.J.Eq. 96. 

Ohio—Fir.sl-Central Trust Co. v. 

Cladm, Com PI., 73 NE.2d 388. 

65 CJ. r> 331 note 66—12 C.J. p 477 
note 7.'!, 

Situs of later vivos trust 

(1) The situs of an Inter vivos 
of pernormlfy is at the domi¬ 
cile of the crentor.—In ro Kip's 
Trust, 93 A 2d 49, 23 N J.Super. 372 
—iMvid V .Wlantic County Soc. for 
I’ri*vi*ntion of Cru<l<y to Animals, 
lit A 2d 89U, 129 N.IBq. 601—Hjus- 
hroiitk V. Marlin, 183 A. 7.36, 120 N. 
.I.Kq 96—Swollimd v. Sueiland, 149 
A 60, 10.5 N,.J I'ki 608, alllrmod 163 
A. 907, 107 N JKq 601 

(2) The fact that the donor or cre- 
at<»r cliangps domicile after cieation 
of tho trust does not change the rule 
—David V. Atlantic County ,Soc. for 
Previ'iitlon of Cruelty to Animals, 
supra. 

97. Cal—Whitney v. Dodge, 33 P. 
636, 105 Cal 192. 

Del —^Wilmington Trust Co. v. Wil¬ 
mington Trust Co., 186 A. 903, 21 
DeJCh. 188 

N.J.—ilow.ird .Sav. Inst. v. Baronych, 
73 A.2d 853. 8 N.J.Super. 699. 

65 C J p 331 note 68 
Domiciliary law at time of testa¬ 
tor’s death govern.s the validity of 
the trust—Ainengtj v. Attorney Gen- 
frnl. 88 N.N 2d 126, 324 Mass. 648— 
b5 C J p 334 note 68. 

98. N.Y —Merritt v. Corties, 24 N. 
TS. 561. 

99. N J.—^Howard J^av. Inst. v. Baro¬ 
nych, 73 A.2d 863, 8 N.J.Super 
699. 

Law of state where trust made held 
to govern 

[J.S.—Frlcke v. Weber, C.C.A.Ohlo. 
145 F.2d 737—Mayfield v. First 
Nat. Bank of Chattanooga, Tonn., 
C.C.A.Tenn., 137 F.2d 1013. 
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§§ 80-81 TRUSTS 

by a settlement or other transaction inter vivosA It 
has also been held that the validity of a trust of 
personal property must be determined by the law of 
the state where the property is situated and the 
parties intend that it should be administered;* and 
in this connection it has been held that the validity 
of a trust of documents which in the market place 
are treated as property is determinable, like tangible 
chattels, by the law of the state wherein the docu¬ 
ments are situated,8 but that this rule docs not ap¬ 
ply to choses in action or intangible property not 
embodied or merged in a mercantile document and 
documents which arc merely evidence of property.* 
A trust offending the public policy of the state in 
which it is to be administered cannot be established, 
regardless of the settlor’s residcnce.5 On the other 
hand, where a trust is to be administered in a state 
other than that of the domicile of the settlor, and is 
valid where it is to be administered, it will be held 
valid by the courts of the domiciliary state even 
though invalid under the domiciliary law.® With 
respect to trusts of money deposited in a bank, as 
discussed supra § 54, it has been held that the law of 


the state in which a tentative trust is created and 
is to be performed governs, notwithstanding the de¬ 
positor is domiciled in another state when the 
trust is created and at the time of his death,^ and 
the beneficiary is domiciled in the same state as the 
depositor.® 

The law in effect at the time of the creation of 
the trust governs its validity,8 and for this purpose 
a trust IS regarded as created when the cestui be¬ 
comes entitled to its benefits.®-® 

§ 81. Right to Contest Validity 

In general, the validity of a truet may be queatlonad 
only by one who will be entitled to aome interest m the 
property In case the trust is declared invalid, and then 
only when he is not estopped, or barred by the terms of 
the trust instrument, but the court may sua aponte, as 
a matter of public policy, be required to determine the 
validity of the trust. 

In general, the validity of a trust may be ques¬ 
tioned only by one who will be entitled to some 
interest in the property in case the trust is declared 
invalid,and then only when he is not estopped,*® 
or barred by the terms of the trust instrument's 


1. U.S.— Warner v. Florida Bank & 
Trust Co., at West Palm Beach, C 
C.A.Fla., ICO F.2d 76C. 

N.J.—Hooton V Neeld, 97 A 2d IBS, 
12 N.J. —Conrv v. Maloney, 76 

A. 2d 899, 6 N.J, B90~-Cutta v. NaJ- 
drowakl, 198 A. 886, 123 NJ.Eq 
481. 

Wis—^Doyle v. Kempkin, 9 N.W.2d 
689, 243 Wls. 86. 

a. N.T. — -Hutchiaon v. Buss, 187 N. 

B. 66^ 262 NT. 381. 89 A.L It 1007, 
rearffumtTit d«’nit*a 188 NK 102, 

262 N.T 643, 89 A,L. R. 1023. 

Trust created and adsilalstered in 

state, where curpuH was hu-ati>d, was 
governed by law of sm-h slat** — 
Forbes v. C. I. It, C.CA.1, 82 F.2d 
204. 

Trust to take effect lu foreiffu 
oouatry and which is to be ndniinia- 
tered by trustocn rf^sidcnt then*, fur 
bcneflcKirU'S resident there is gov¬ 
erned by laws of the fnreif'n country 
and not law of aettlor’s doniu ilc — 
In re Grant's Will, 101 N.Y.S.2d 423, 
200 Mine. 3B. j 

3. N.T.—Hutchison v, noas, 187 X 
E CD. 262 NY. 3Sl. 89 A.t R 1007— 
In re Suddy, 199 N Y S 9d 163. 

4 . N T.~Ilutehmon v Unss. 187 N 
B. 65. 262 NY 281. 89 A.tU. 1007 
—^In n* \Vein»lein’H EMtute, 28 N.Y 
6.2d 137, 176 Mlsc. 602. 

B. N.T.—^riiitrhiHon v. Rnns, 1S7 N 
B. 66. 262 NY. 381. 89 A.UR 1007, 
rearprument denied 188 N.K. 102, 

263 N.Y. 643, 89 A I,.R 1023—Cit> 
Bank Farmers Trust Co. v. Cheek, 
110 N.T.S.2d 431, 202 Mlsc. 303. 


6. Del—Wilmington Trust Co. v. 
Wilmington Trust Co, 186 A 903, 
21 Del.Ch. 188. 

Md—Smith v. Mercantile Trust Co 
of Baltimore, 86 A 3d 604, 199 Md 
264—Fletcher v. Safe Deposit & 
Trust Co, 67 A.2d 386. 193 Md 
400—Vanaant v. Roberts, 3 Md 
119. 

Muss-—Amerige v. Attorney General, 
88 NE2d 126, 324 Muss. 648. 
NT—Hope V llrc-wer. 32 N.E 658. 
ISG NT. 126—In re Gnint'H Will, 
101 N.Y.S.2d 423. 200 Misc. 35— 
In re Shipman's Will, 40 N Y S 2d 
373, 

Where property, domicile, »sd place 
of bnsineM of trustee, and the place 
of (ulni I lustration intended bv the set- 
I tior arc In a state other than that 
of the settlor’s domicile, the law uf 
such elate determines the validity of 
the trust.—^National Shawm ut Bank 
of llustun V. Camming, 81 N.K 2d 337, 
326 Muss. 467. 

7. N.J —Cutis V. Najdrowski, 198 A. 

885, 123 N.J.B<i. 481—Fiocchl v. 

Smith, Ch . 97 A 283. 

8. N.J—Cutis V. Nnjdrowskl, 198 A. 
885, 123 N.J Eq. 481 

Bankbook la aaother state 

Ilo^^eve^, where the bankbook was 
at ull times kept and still was situ¬ 
ate within the state where deposiloi 
and benellclory were domiciled, rath¬ 
er than in state where hank was sit¬ 
uated, It was held that law of state 
where parties were domiciled and 
book Was kept governed \aliditv — 
In re Weinstein's Estate, 28 N.T.S 
2d 137, 176 Misc 592. 
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9. N.T.—ln re Hyatt’s Will, 81 N. 
T S.2d 911. 

10. N.Y—In re Hyatt's Will, supra. 

XI- Pu.—‘In re Renner's Estate, 67 
A 2d 836, 358 Pa 409. 

65 C J p 334 note 73. 

I'ci.sons entitled to cancellation see 
I infra f 85. 

I Ifl. N.Y.—iJnldwln ▼. Palen, 63 N.Y 
. 8. 620, 24 Misc. 170. 

I B5 C J. p 334 note 7-4 
Estoppel or waiver as to defects or 
j objections see Infra fi 83. 

I Trustee after letter odsnittlug 
trust sent to one of the beneficiaries, 
could not, after litigation loncerning 
the trust, chnnye his re.Tson and deny 
existence of the trust—Ross v. Ross, 
94 NE.2d 885, 406 HI 598. 

Where spoueee in cousideratlott of 
dlvorco, entered into an agrecnicnt 
for creation of a trust for the bene¬ 
fit of pl.untiff, tlicir minor son and 
corpus of trust was placed in hands 
of trustee, who was W'llling to ex¬ 
ecute the trust, neither father nor 
mother, both being in pan delicto, 
could assail validity of trust, hence 
trustee h«*ld trust ros for plaintiff's 
benefit.—Thompson v. Pinholm, 77 N 
Y.R2d 78. offlimcd 86 N.y.S.2d 314, 
274 APP.D1V. 992. 

Mere lapse of tlnie was held not 
to bar party from asserting Invalidi¬ 
ty of trust.—Atlantic Nat Bank of 
Jacksonville, Fla v. St. Houls Un¬ 
ion Trust Co, 211 S.W2d 2, 367 Mo 
770. 

13. Mo—Rossi V. Davib, 133 S.W 2d 
363, 346 Mo. 362. 126 A.I..K. 1111. 
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Consequently, strangers to the trust have no right to 
attack it,^^ unless their position as creditors gives 
them such right.'^^ Where a person waives his 
claim to part of an estate consisting of a trust, he 
has no standing to attack the validity of the trustee 
However, the court may sua spontc, as a matter of 
public policy, be required to determine the validity 
of the trust,and in such c,isc the standing of a 
party to challenge the validity of the trust is 
immaterial,!® 

Statute of Frauds. In accordance with the gen¬ 
eral rules discussed in Frauds, Statute of, § 220, 
the right to invoke the statute of frauds is a per¬ 
sonal privilege not available to strangers to the 
trust.iJ^ The statute does not prevent a trustee 
from carrying out a parol trust, hut merely makes it 
voidable at his option,20 and when the trustee has 
by his conduct ratified and affirmed the trust and 
induced others to change their position because of it, 
the doctrine of equitable estoppel, as discussed infra 
§ 83, comes into play. No one except the trustee or 
persons succeeding to his interest may take ad¬ 
vantage of a failure to comply with the statute 21 
If the trustee chooses not to avoid the trust, it has 


TRUSTS §§ 81-82 

been held that his judgment creditor has no stand¬ 
ing to complain,22 nor has the trustee’s trustee in 

bankruptcy. 2 3 

§ 82 . Ratification of Defective or Invalid 
Trust 

An invalid trust may, in some cases, be validated by 
ratification. 

An invalid trust may, in some cases, be validated 
by ratification.24 When a trust is invalid when its 
creation is attempted, but subsequently the impedi¬ 
ment to its validity is removed, a good and valid 
trust may be created by a subsequent ratification of 
the terms of the invalid trust.25 A settlor may not 
contend that a trust instrument was executed by 
mistake where he subsequently ratifies the trust,2® 
and a trust agreement induced by undue influence 
can be ratified by the settlor on his restoration to 
freedom of action.27 However, there can be no ef¬ 
fective ratification of a trust agreement procured 
by false representations while the person whose 
ratification is claimed remains in ignorance of their 
falsity.2® 


rorfeitnre provision. 

Goncrnlly, a trust Instrument pro- 
vldintr for forfeiture In event of eon- 
test is enforceable as against conten¬ 
tion thnt It is contrary to public pol¬ 
icy—Ilossi V. Duvis, supra. 

14. Tex.—Nell on v. Texas Trust K’ 
Security Co., CIv.App., 147 S W,2d 
321, error dismissed, judg-ment cor¬ 
rect. 

65 C J. p 384 note 76. 

15. Tcnn—^Ilorn.sby v. City Nat. 
Dank. Ch., 60 S W. 160. 

65 C..T, p 334 note 76. 

16. Md.—Tarbert v. Rollins, 100 A. 
637, 1.30 Md. 413. 

17. N.Y—In re Tnschett’s Will. 64 
N.y.S,2d 280. 184 Misc. 699. opin¬ 
ion supplemented 67 N,T.S,2d 394. 
185 Miac. 933. affirmed 59 N.Y.S, 
2d 631, 270 App.Dlv. 767. 

▼iolatloiL of role agoiast perpetui¬ 
ties 

Where complaint In action by trus¬ 
tee for decree authorizing trustee to 
render account of proceeding.^ raised 
question of validity of trust a,s viola¬ 
tive of rule ttgain.st perpetuities, 
court as a matter of public policy 
was required to determine the que.s- 
tion even hus aponte —Bankers Trust 
Co v. Topping, 41 N.Y.S.2d 736, 180 
Misc .696. 

18. N.Y.—Bankers Trust Co. v. Top¬ 
ping, supra. 

19. Cal.—Cardoza v. White, '27 P. 
2d 639, 219 Cal. 474. 

C.J. p 335 note 78. 


Parol trusts and the effect of the 
.sf.iiute of frauds on trusts gen¬ 
erally see .supra 5§ 31-41 
Pleading ataiutc In suit to enforce 
tru.st see infra 8§ 4CO. 461 

Creditor of grantor In trust was 
not entitled to challenge voluntary 
completed performance bv trustee on 
ground agreement creating trust was 
oral and in violation of statute of 
fruud.s—Cardoza v. 'White, 27 P.2d 
639. 219 Cal 474. 

30. Cal—Haskell v. P'lrst Nat Bank. 
91 r 2d 9.31. 33 Ciil App 2d 399 

Pa,—Kauflman v. Knuffm.'in, 109 A. 
640, 266 T^a. 270. 

31. N.J.—^T..ach v. W’’eber, 197 A. 417, 
123 N.J Kq 303. 

Beneftciarles harzed 

In partition proceeding by two 
brothers against a sister wherein 
sister sought to bring in by coun¬ 
terclaim an additional piece of prop¬ 
erty which she had allegedly acquired 
in trust for the benefit of the broth¬ 
ers as well as herself pursuant to 
an oral agrcf-ment. the brothers as 
bcncllciaries were not authorized to 
challenge the agreement on ground 
that agreement violated statutory re¬ 
quirement that declarations of trust 
in realty be manifested by a writing. 
—I.ach V. Weber, supra. 

32. Pa.—Kauttman v. Kauftman, 109 
A. 640, 266 Pa 270. 

66 C.J. p 335 note 81. 

873 


23. Cal —Owings v. Laugharn, 128 
P.2d 114, 6.^ Cal.App2d 789 

24. Mich,—^Vandcrlinde v. Bankers' 
Trust Co. of Murtkegon, 269 N.W. 
337, 270 Mich 599. 

Tex.—Bute v. Stickney, CIv.App,, 160 
S W.2d 302, error refused, 
or. C.J p 335 note S3 
Acceptahee of paymoAts 
Grantor-honcflcinry by accepting 
pa.vmont.s from trustI'o a.s provided in 
trust instiument ratified trust, if rat¬ 
ification were nece.s.sary. —Kemper v. 
Rnffcl, 182 A. 461, 169 Md. 616. 

25. U.S—Boyd V, U. S., U.C.Conn., 
34 F2d 488. 

65 C.I p 335 note 84. 

26. Md—Ilicards v. Baltimore Safe 
Deposit, etc., Co., 55 A. 384. 97 
Md. 608, 63 L,U.A. 145. 

65 C.J. p 335 note 86. 

27. Mich—^Vandcrlinde v. Bankers* 
Trust Co. of Muskegon, '259 N.W. 
337, 270 Mich. 599 

Oraator’s ezecntloa of valid will 
Incorporating trust agreement by 
reference had cltect of ratifying 
trust and convoying to trust all prop¬ 
erty of grantor not before legally 
conveyed—Vandcrllnde v. Bankers’ 
Trust Co. of Muskegon, supra. 

28. N.Y.—Brundlgo v. Bradley, 61 
N.Y.S.2d 830, affirmed 61 N.Y,S.2d 
636, 268 App Div. 962, reversed on 
other grounds 63 N.£1.2d 385, 294 
N.Y. 345. 



§ 83 TRUSTS 

§ 83. Estoppel or Waiver as to Defects or 
Objections 

While the parties may not by consent validate a 
trust which Is by law invalid, a person may on general 
principles of estoppel be precluded from asserting the 
Invalidity of a trust. 

While the parties may not by consent validate a 
trust which is by law invalid,a person may on 
general principles of estoppel be precluded from 
asserting the invalidity of a trust.So, the crea¬ 
tor of a trust and those claiming through him may, 
under some circumstances, be estopped to question 
the validity of the trust.It is generally indispen- 
.sablc to the application of the doctrine of equitable 
estoppel that the person claimed to be cstopj>ed shall 
have full knowledge of the facts at the time when 
the conduct relied on as the basis of the estoppel 
takes place.^2 accordance with the general rule, 
as discussed in Estoppel § 150, that an estoppel in 
pais operates on a right or title which is voidalde, 
and not on one which is void, the doctrine of estop¬ 
pel cannot operate to make valid a trust instrument 
void from its very inception,33 

Where a purported trust is ineffective because 
it is testamentary in vesting an interest only on 
the grantor’s death, as discussed supra § 29, the 
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beneficiaries obtain no rights under a trust by way 
of estoppel because the trustee proceeds to carry 
out the trust.3^ The requirement of a writing to 
prove a trust under the statute of frauds, as dis¬ 
cussed supra §§ 31-41, is not waived where parol 
evidence is objected to, although the objection is 
imperfectly expressed.35 

Estoppel of trustee. Except where a trustee has 
been deceived,36 by accepting the trust and under¬ 
taking to perform part or all of the duties devolv¬ 
ing on him, he is estopped to deny the validity of 
the trust.37 Since, as discussed supra § 81, the 
statute of frauds docs not prevent a trustee from 
carrying out a parol trust, but merely makes it 
voidable at his option, when the trustee has by his 
conduct ratified and affirmed the trust and induced 
others to change their position because of it, the 
doctrine of equitable estoiipel comes into play and 
the trustee cannot deny the validity of the trust 
on the ground that it violates the st.atiitc of frauds.38 
However, the estoppel should be limited to saving 
harmless, or making whole, the person in whose 
favor It arises, and should not be an instrument of 
gain or profit.36 The fact that a person considers 
himself a trustee does not foreclose him from 


29. N.T.-~In re rarvallio-H Will. B7 
N,Y.S2d 311, affirmed 67 N.Y.S 2d 
33(1. 2(59 App.Dlv. 904 

30. Ill—C’r.awford Kealty & Devel- 
opiiK-nt Corn V Woodlawn Trust 
& Sav, IJank, 47 N.E.2d 81, 882 Ill. 
354. 

Iowa.—Mconts v. Com'itodt, 296 N.W. 
721, 230 Iowa 63. 

N.J.—IlaHHin V. Enm'h-i’uarl Co, 64 
A.2d 824, 140 12S 

N C —Commf’roial Nat llnnk of Cliar- 
lotto V Clmrlotle Supply Co, 38 
S K 2d 502, 22(i N C. 416. 

31. D.C.—Liberty Nat. Hank v. | 
Ilioks. 173 F2U (.31, 84 tT.,S Al)p.L. 
C 19.S, 9 A Lit 2(3 1.355. 

Iowa ''Meciil.s v. Couiatock, 296 N 
W 721. 2:!0 Iowa 63. 

65 C.J. p 3:5r» note 92. 

Persons who sign trnst deed, oau- 
not pl(M(1 ignoiaiKM' of its contents if 
tlH‘V hud opportunity to road it .'ind 
cripaolty to undi'r‘itand lt~Hc«?sel- 
(Ino Fust Methodist Church of 
Vanoouver, 161 l‘.2d 157, 23 Wash.2d 
315 

Spendthrift provisions of tmst un¬ 
lawful as to creditors, could not bo 
invoked by husband to strike provi¬ 
sions for bonoflt of children bv his 
Aral wife, and second wife to whom 
husband sought to give one-half of 
the trust property was not in legal 


effect a creditor and had no better 
right to set the trust a.side than hus¬ 
band.—^lilbrrty Nat. Lank v Hicks. 
173 F2d 631. 84 IT S App.P C. 198. 

9 A.L.R.2d 1355. 

32. Knowledge of falsity of trns- 
teo'B representations 

Parties could not estop themselve.s 
from as.serliiig trustee's fraud in ob¬ 
taining trust instrumeritH w'hile thev 
remained ignorant of falsity of trus¬ 
tee's rci'reseiitations on strength of 
^\hleh they executi'd instrunu nts,— 
Lrundige v. Br.ndlev, 51 N.y,S.2d i 
830. affirmed 51 N T .S 2d 636, 268 
App I>iv 952, reversed on other 
grounds 62 NE2d 385, 294 N.Y. 345. 

33. Mo—Atlantic Nat. Bank of 
Jackv,on\ iHo. Fla v. St. Louis Un¬ 
ion Trust Co,. 211 S.W.2d 2, 557 
Mo. 776. 

34. Cal—^Niccolls v Niccolls, 143 P. 
712. 168 Cal. 444. 

35. Okl—Chandler v. Roe, 148 P. 
1026. 46 Okl. 349. 

36. Ind—^Rnlph v. George, 136 NK 
44, 78 Ind.App 491. 

65 C.J. p 335 note 94. 

37. US.—Bird V Stein. C A Mias. 
204 F.2d 122, rehearing denied 205 
F.2d f*12. 

Pa—Corpus Juris cited in Carter 
V. Cartel, l.W A 78. .SO. :i21 Pa. 391 
[ —In re Bi iggs' F.sinte. 27 A.2d 430, 
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150 Pa.Super 66—^ITcnry v. Henry, 
Com n., 62 Montg Co. 45. 

65 C J p 335 note 95 
Rst()pp('l to deny creator’s title see 
Infra 181 

Asserting beneficiary’s freedom from 
tmst 

Trust(‘es would not he permitted to 
make eontenlioii that a sole and 
Hop.arate iisc trust nltempt<‘d to be 
set up bv trustor for daughter was 
void under at.ate laws because it was 
not nnade for benedt of a person 
actually contemplating marriage with 
a specinc person, so that funds be¬ 
longed to daughter from beginning 
free of trust restrictions.—In re 
liTiiXRB' Estate, 27 A.3d 430, 150 Pa 
Super. 66 

Trust based on unlawful considera¬ 
tion 

Truslco was not entitled to refuse 
payment to settlor's second wife, 
who was one of henefleiiirles, on 
ground that consideration for such 
gift was unlawful because her mar¬ 
riage to deceased was bigamous.— 
Carter v Carter. 184 A. 78, 321 Pa. 
391. 

33. Cal.—Haskell v. First Nat. Bank, 
91 P.2d 93 1, 33 Cal App 2d 399. 
Right of trustee of parol trust to 
I t.ake advantage of statute of frauds 
I see supira § 81. 

39. Ala —McCarty v. Gant, 29 So. 
i 2d 136. 248 Ala. G68. 
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claiming thai he is not when in fact no trust 
exists.^® 

Estoppel of beneficiaries. Under general rules, 
beneficiaries are prohibited from claiming under the 
trust and at the same time asserting that it is in- 
valid.4i Where a person receives his share of an 
estate and acknowledges it as in full of all his inter¬ 
est, he may not attack the validity of a trust in 
favor of others created by the same grantor.^2 
Where, however, a beneficiary under a trust deed 
is given an illegal preference as a creditor, another 
beneficiary may attack such preference and still 
claim under the trust deed.^® 

A settlement agreement compromising litigation 
involving the validity of a trust, if meeting the es¬ 
sential requirements of a valid settlement, as dis¬ 
cussed in Compromise and Settlement §§ 2-15, is 
binding on the parties thereto,and a decree ap¬ 
proving such agreement is res judicata^® and not 
subject to collateral attack.*® 

8. Cancellation, Reformation, 

§ 85. Cancellation 

a. In general 

b. Proceedings and relief 


TRUSTS § 83^6 

§ 84. Efifect of Invalidity 

Where a conveyance In trust la Invalid or InefTectual 
for any reason, legal title will be deemed to have re¬ 
mained In the settlor, and If a trust agreement Is ob¬ 
tained by fraud, no one can obtain a vested or contin¬ 
gent Interest In the property. 

Where a conveyance in trust is invalid or inef¬ 
fectual for any reason, legal title will be deemed 
to have remained in the settlor,**^ especially where it 
appears that settlor did not intend that the ben¬ 
eficiaries should have title immediately.*® If a 
trust agreement is obtained by fraud, no one can 
obtain a vested or contingent interest in the prop¬ 
erty.*® However, where a trust is adjudged void, 
the trustee’s payments of income to the beneficiary 
are not recoverable by the settlor where such pay¬ 
ments are acquiesced in by him.®® It has been held 
that if the trust is invalid it cannot be held to 
create a valid power in trust.®i 

Modification, and Revocation 

a. In G^eral 

A trust may be canceled, or set aside, where an 
equitable ground Is shown, but not otherwise. 

A suit to cancel an instrument of trust is equita¬ 
ble.®® In order to obtain relief by way of the can- 


40. Pa.—BrubaJser v. Lauvor, 186 A. 

848, 822 Pa. 4ffl—^In re Pollock’s 
Estate, 169 A. 866, 806 Pa. 301. 

41, Iowa.—Geests v. Comstock, 296 
K.W. T21, 230 Iowa 63. 

66 aj. s> 336 note 98. 

Benefiolaxys widow 

Where beneficiary of trust was 
from beginning a partlclpemt in man¬ 
ner in wblob property was handled, 
and he benefited substanUally from 
the methods followed and there was 
no suggestion in record that he did 
not know as much about the various 
transactions as did other beneficia¬ 
ries and trustees, deceased beneficia¬ 
ry’s widow, who derived all her 
rights from such beneficiary, could 
not claim that other beneficiaries and 
trustees were estopped to maintain 
that trust weus established and con¬ 
tinued until, death of the deceased 
beneflclaxy.—T-inkTiain y. Llna ban , 89 
A.3d 395, 181 Conn, 807. 

fjoL V. Lios Angoles 

Trust 3b Savings Bank, 176 P. 667,: 
89 CalJbpp. 247. 

48. Tenn.—BO^iday v. Groom, 9 Lea 

849. " 

44, AhsMtoe Of of Sitersoa 

without'Interest 
Where a minor 'ch^ 


was bom after execution of will | 
and was not provided for therein, but 
a complete share was set off to her 
In probate proceeding the same as If 
there had been no will, and testa¬ 
tor's son signed agreement settling 
will contest and trust controversy 
and containing recital that the minor 
was not a party because she had 
no interest in the subject-matter, 
and where no appeal was taken from 
order approving the settlement, the 
son could not attack validity of the 
settlement agreement on the ground 
that the minor, who had died, should 
have been a party, because the minor 
had a contingent future interest in 
the corpus of the trust, where the 
son also contended that the trust 
estate was lntestate.-T-Dodge v. De¬ 
troit Trust Co., 2 N.W'.2d 609, 800 
Mich. 676. 

46. Mich.—Dodge V. Detroit Trust 
Co., supra. 

46. Mlch-T-Dodge V. Detroit Tmat, 
Co., 'supra-- 

47. C^—Bobge V. Keinlcke, 114 jP. 
:2d 427, 46 Cal.App.2d 260, ; ■ 

Failure or defect in- creation of ex- 
. press , trust, or execution and ter- 
xnlnatlbn thereof as giving rise to 
; resulting trust see Infra |. .108, 
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Bestralnt on. alienation 
Where a trust is void as an Illegal 
restraint on alienating, no title or 
right Is acquired either by the trus¬ 
tee or any of the beneficiaries.— 
Booge Y. Beini<dt:e, supra. 

Oonveyaaoes by txnstee of a tnist 
subsequently declared void are void 
as against the heirs of the settlor. 
—Mlnck V. WaJkei% 88 A. 878. 81 N.J. 
Bq. 112. 

48. Cal.—Booge v. Relnioke, 114 P. 
2d 427, 46 Cal.App.2d 260. 

49^ N.Y.—Johnson v. Guernsey. 208 
N.T.S. 781, 208 App.Div. 548. 

50. N.T .—"Rosa V. Ross, 243 N.T.S. 
418, 187 Mlac. 796, reversed on oth¬ 
er grounds in first action 268 N.T. 

S. 871, 233 App.Div. 626, and affirm¬ 
ed in second action 268 N.T.S. 889, 
288 App.Dlv. 616. 

Bi. N.T.—In re Sutta’s Estate, 54 N. 

T. S.2d 672, affirmed In re Lubman, 
89 :N.T,S.2d 993, 266 App.Div. 994, 
appeal, denied In re Sutta’s. Will, 41 

. ;N.T.S.2d 192, 266 APP.D1V. 16B8. 
Trusts with unauthorised purpos¬ 
es taking effect as powers see su- 
l' 'Pri S. 27.' ' 

58. OkL—Hogan y. Deeper, 188 P. 

, 190, 87 OkL 666, 47- Lu3ELA.,N.Sm 

■ *7®. 
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cellation or setting aside of a trust, complainant 
must bring his case within a recognized head of 
equity jurisdiction.53 So, in the absence of fraud, 
mistake, duress, undue influence, or other matters 
cognizable in equity, a trust will not be set aside 
where it has been voluntarily executed.^^ It is no 
ground for setting aside a trust entered into volun¬ 


tarily that the settlor dislikes it and is sorry he 
executed it.55 

On the other hand, a trust instrument can be set 
aside on any ground on which a conveyance not 
in trust can be set aside.®® So, equity will cancel 
or set aside a trust where its execution is due to 
lack of mental capacity,®'^ fraud,®® mistake or mis¬ 
apprehension,®® or for the other and oft litigated 


53. U.S.—Chanfrau v. Alexander, C. 
C.Pa., 185 F. 637. 

Mich.—Clark v. McCue, 219 N.W. 653, 
242 Mich. 551. 

Setting asid .0 agaduat heneficiaries’ 
consent, in absence of reserved pow¬ 
er to revoke, can be only on good 
cause shown by trustor.—^Putnam v. 
Heissner, Tex.Civ.App., 220 S.W.2d 
701. 

Special drcnmstaiiLces disclosing In- 
e( 2 .nitable transaction 
N.J.—Simon v. Reilly, 10 A.2a 474, 
126 N.J.Bq. 646. 

railnre of consldexation 
Courts of state, in which securities 
conveyed hy husband in trust for wife 
were located, may enforce convey¬ 
ance in accordance with laws of state, 
and will not rescind it for failure of 
consideration because wife's renunci¬ 
ation of benefits under marriage set¬ 
tlement is Invalid under laws of for¬ 
eign country wherein parties resided, 
where conveyance and renunciation 
were not made in exchange for each 
other.—^Hutchison v, Ross, 187 N.B. 
65, 262 N.Y. 381, 89 A.L.R. 1007, re- 
argument denied 188 N.B. 102, 262 
N.T. 643, 89 A.L.R. 1023. 

Partial failare of conslderatloiL 
Tenn.—^Farrell v. Third Nat. Bank, 
101 S.W.2d 158, 20 Tenn.App. 540. 

Forgery; innocent grantee 

Where plaintiff’s purported signa¬ 
ture on a deed of trust to defendant 
was a forgery, plaintiff could not be 
deprived of his interest on ground 
that defendant was an innocent gran¬ 
tee who took in good faith and had 
spent money in repairing property, 
especially where there was no evi¬ 
dence that plaintiff had induced or 
encouraged him to spend money for 
improvements, and there was no evi¬ 
dence of laches on plaintiff's part.— 
Williamson v. Barrett, 24 A.2d 646, 
147 Pa.Super. 460, certiorari denied 
Barrett v. Williamson, 62 S.Ct. 1312, 
316 U.S. 703, 86 L.Bd. 1772, rehearing 
denied 63 S.Ct. 26, 317 U.S. 705, 87 
L.Bd. 663. 

Trust iiiipxovlden.t as to donox^s mi¬ 
nor children 

N.J.—Beuther v. ■ Fidelity Union 
Trust Co., 172 A^ 3f6, 116 N.J.Eo. 
81. ■ 

Obligation held not resc^dahle ^ - 
Iia.—Breaux V. Breaux, 61' Soi2d 73^1 
218 La. 796. ' ’ i 


54. Ark.—Hughes v. Coffey, 263 S. 
W.2d 689. 

Pa.—^Denllnger v. Denlinger, 7 Pa. 

Dist. & Co. 484. 

65 C.J. p 336 note 11. 

Grounds held Insufflelent 
An irrevocable deed of trust inter 
vivos will not be rescinded by the 
court on the application of the set¬ 
tlor on the ground that it was exe¬ 
cuted by a mist^e concerning its 
dispositive terms and on bad and in¬ 
adequate advice on the subject of ir¬ 
revocability, or because the income is 
insufficient to maintain settlor, where 
the evidence establishes that settlor 
was fully advised, at the time of exe¬ 
cution, as to the dispositive provi¬ 
sions and the irrevocability of the 
instrument, even though he may not 
have been fully advised as to the 
fact that creditors might attach the 
Income.—In re Kydd Trust, 63 Pa. 
Dist. & Co. 461. 

55. U.S,—Chanfrau v. Alexander, C. 
C.Pa., 185 F. 637. 

Md.—Price V. Price, 161 A. 2, 162 Md. 
666 . 

66. Md.—^Liberty Trust Co. v. Web¬ 
er, 90 A.2d 194, 200 Md. 491, modi¬ 
fied on other grounds 91 A.2d 393, 
200 Md. 491. 

Where no consideration paid for ore- 
ation of trust 

Okl.—Fitzgerald v. Terry, 123 p.2d 
683, 190 Okl. 310. 

57. Or.—^Robinson v. McCart, 166 P. 
273, 79 Or. 641. 

58. Ky.—^Hines v. Louisville Trust 
Co.. 254 S.W.2d 73. 

Md.—^Liberty Trust Co, v. Weber, 90 
A.2d 194, 200 Md. 491, modified on 
other grounds 91 A.2d 393, 200 Md. 
491. 

N.T.—Brundige v. Bradley, 61 N.Y.S. 
2d 830, affirmed 61 N.Y.S.2d 636, 
268 App.Div. 952, reversed on other 
grounds 62 N.E.2d 385, 294 N.Y. 
•345. 

Tex.—^Putnam v. Heissner, Civ.App., 
220 S,W.2d 701. 

65 C.J, p 337 note 22, 

Improvidence as factor 
Whether it was improvident for 
settlor to execute the trust inden¬ 
ture was a factor to be considered in 
suit to set aside the Indenture on 
groiand' of fraud, in ■ determining 
whether settlor signed indenture vol¬ 
untarily with knowledge of its 


contents.—^Barnum v. Pay, 69 N.B.2d 
470, 320 Mass. 177. 

Beneficiaries held not negligent 
Beneficiaries who were ignorant of 
matters of law and business were not 
guilty of negligence, barring their 
right to avoidance of Instruments ex¬ 
ecuted by them in reliance on trus¬ 
tee's fraudulent misrepresentations, 
in view of complicated character and 
legalistic phraseology of instruments. 
—Brundige v. Bradley, 61 N.Y.S.2d 
830, affirmed 61 N.Y.S,2d 636, 268 
App.Div. 962, reversed on other 
grounds 62 N.E.2d 385, 294 N.Y. 345. 
Restoration of defendants to intes¬ 
tate’s position 

Plaintiff would not be denied relief 
in action to set aside trust agree¬ 
ment on ground that it was induced 
by false representations, merely be¬ 
cause he may have been unable to 
restore defendants to position for¬ 
merly occupied by their intestate pre¬ 
decessor, where change resulted from 
intestate's own acts.—Costa v. Jel- 
line, 79 N.Y.S.2d 693, 274 App.Div. 
790. 

59. Ky.—Hines v. Louisville Trust 
Co., 254 S.W.2d 73. 

Md.—^Liberty Trust Co. v. Weber, 90 
A.2d 194, 200 Md. 491, modified on 
other grounds 91 A.2d 393, 200 
Md. 491. 

N.T.—^Lederman v. Lisinsky, 112 N. 
Y.S.2d 203. 

Okl.—Corpus Juris cited in Fitzger¬ 
ald v. Terry, 123 P.2d 683, 684, 190 
Okl. 310. 

Tenn.—Farrell v. Third Nat Bank, 
101 S.W.2d 168, 20 Tenn.App. 640. 
65 C.J. p 336 notes 14, 16. 
lii!Cista>.e of law 

Okl.—Fitzgerald v. Terry, 123 P.2d 
683, 190 Okl. 310. 

Trust created without power of rev¬ 
ocation 

Del.—^Du Pont v. Du Pont, 164 A. 

238, 19 D«l.Ch. 131. 

Circumstances showing mistake 

(1) Improvidence, lack of inde¬ 
pendent advice, and absence of a pow¬ 
er of revocation are circumstances 
from which. If the case is strong 
enough, the court may infer mistake. 
—Fidelity Union Trust Co. v. Parf- 
ner, 37 A.2d 675i 136 N.J.»q. 133. 

(2) Voluntary trust created'^th- 
out power of revocation 

aside if involving mistake. Instru¬ 
ment crejiting vo^iip^ry. t^tjwas 
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grounds of undue influence,duress,®! or breach 
of duty in a confidential relationship where 
it is not the pure, voluntary, well understood act 
of the grantor’s mind;®® or where cancellation 
would be to the best interest of all concerned by 
preventing an irreparable loss.®^ 

The court will not set aside a trust on the ground 
of mistalce where the settlor has, subsequent to its 
creation, ratified the trust by his conduct.®^ The 
person creating a trust for a fraudulent purpose, or 
his heirs or devisees, will not be relieved by setting 
aside the conveyance and restoring the property,®® 
but equity will leave the parties to such transactions 
in the position in which they have placed them¬ 
selves, refusing all affirmative aid to either of the 
fraudulent participants.®"^ 

Lack of independent advice. The lack of inde¬ 
pendent advice is a circumstance to be considered, 
but it will not of itself call for annulment of a 
trust;®® so, improvidence in the creation of a trust 
and want of independent advice are not alone suffi- 
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cient to set aside a donative trust.®® Where the 
trust entered into voluntarily is for the benefit of 
the settlor and his children without any benefit ac¬ 
cruing to the trustee, failure to obtain independent 
legal advice is no ground for cancellation."^® The 
fact that the settlor of a trust executed it without 
legal advice as to its effect is not a ground for 
cancellation in the absence of a showing that he 
tried to obtain legal advice and was prevented from 
doing so."'! On the other hand, an inter vivos 
trust executed by an agcil and inexperienced woman 
has been set aside on the ground that she did not 
have adequate independent advice."^® 

Nonperformance. Equity ordinarily will not set 
aside a trust for nonperformance by the trustee,"^® 
especially where the trust has been to a considerable 
extent performed.'^^ A remedy exists by way of re¬ 
moval of the trustee, as discussed infra § 233. 

Confidential relations. A trust instrument invalid 
by reason of undue influence resulting from a con¬ 
fidential relation between the parties, as discussed 


hold to show Intent that trust bo 
Irrevoeable; hence, failure to roaerve 
power of revocation was not evidence 
of mistake—Du Pont v. Du Pont, lfi4 
A 238, 19 Del.Ch. 131. 

(3) Orniaalon of power of revoca¬ 
tion as affecting validity generally 
see infra § 90. 

Trustee aa trustor's attorney 

Where irrevocable trust instrument 
transferring stock to trustee was 
sought to be set aside on ground thut 
It was result of mutual mistake, or 
mistake on trustor’s part and knowl¬ 
edge on trustee’s part, and there was 
no charge of undue influence, fact 
that trustee was trust<ir’s attorney 
and that trustor had implicit confi¬ 
dence in him was iinmultrial—Pnke- 
well V, Clemens, 190 S.W,2d 912, 354 
Mo. 686. 

Beneficiaries as donees 

In suit for rescls.sion bpcau.se of 
mi.^take and partial failure of consid¬ 
eration, us against contention that 
herieflciano.s would suffer by rescis¬ 
sion, beneflciaries are mere donees 
with no greater rights than the orig¬ 
inal parties to the trust instrument 
—Farrell v. Third Nat Dank, 101 S. 
■W.2d 158, 20 TennApp. 540. 

60. Ky—Hines v. Louisville Trust 
Co , 254 S W 2d 73. 

Md—Liberty Trust Co. v. Weber, 90 
A 2d 194, 200 Md. 491, modified on 
other grounds 91 A.2d 393, 2UU Md 
491. 

Tex —Putnam v. Helssner, Civ.App., 
221) S.W.2d 701. 

65 C J, p 336 note 16. 

Xuprovidence as factor 
Whether it was improvident for 
settlor to execute the trust indenture 


was a factor to be considered In suit 
to .set aside the Indenture on ground 
of undue Influence, In determining 
whether settlor signed indenture vol¬ 
untarily with full knowledge of Its 
contents—Barnum v. Fay, 69 NE2d 
470, 320 Mass. 177. 

SCeatal and physical weakness and 
opportunity to exercise undue influ¬ 
ence by one in an exclusively con¬ 
fidential relationship are factors for 
consideration in determining whether 
trust instrument is Invalid on ground 
that it was procured by undue influ¬ 
ence.—Creek v Union Nat. Dank In 
Kansas City, Mo., 266 S.W.2d 737. 

61. Ky.—Hines v Louisville Trust 
Co , 254 S W 2d 73 

Md —Liberty Tru.st Co v. Weber, 90 
A 2d 194. 200 Md. 491. modified on 
other grounds 91 A 2d 393, 200 Md. 
491. 

Tex —Putnam v Hels.sner, Civ.App , 
220 S.W 2d 701. 

62. Md—Liberty Trust Co. v Web¬ 
er. 90 A 2d 194, 200 Md. 491, modi¬ 
fied 91 A 2d 393. 200 Md 491. 

G3. NJ—Garnsey v, Mundy, 24 N.J. 
Eq 243 

N Y —Hays v. Union Trust Co., 67 
N y S 801, 27 Misc. 240. 

Effect of ameixdinexLt of trust held 
unavoidable where settlor told his 
attorney’s secretary that he under¬ 
stood the amendment and .signed it — 

I Darnum v. Fay, 69 NE.2d 470, 320 
Mas.«A 177. 

64. NC—Bell v. McCoin, 113 SE 
661, 184 N.C 117. 

65. U.S.—Soden v. P'irst Nat. Dank 
of Kansas City, D C Mo., 77 F.Supp, 
98. 


Md—Rlcards v. Baltimore Safe De¬ 
posit. etc, Co., 56 A. 384, 97 Md. 
608, 63 LR A. 145. 

Ratification see supra t 82. 

66. Tex—Rogers v. Rogers, Com. 
App, 240 S.W 1104—Hall v. Col¬ 
lins, CivApp., 167 SW2d 210, re¬ 
vel sed on other ground.s 174 S.W. 
2d 50, 141 Tex. 433 

Recovery by grantor or privies of 
property fraudulently conveyed see 
Fraudulent (’’onveyancea g 2(»7. 

67. Tex—Roger.s v. Rogers. Com. 
App, 240 SW. 1104—Hall v. Col- 
liiKs, CivApp, 167 R.W.2d 210. re¬ 
versed on other grounds 174 S.W. 
2d 60. 141 Tex. 433. 

68. UR—^Whiteside v. Verity, C.C.A. 
Ohio. 269 F. 227. 

69. N J —Fidelity Union Trust Co 
V Parfner. 37 A.2d 676, 135 N.J. 
Bq. 133 

Season for rule 

Except a.s against creditors, a man 
la privileged to give foolishly and 
without advice—Fidelity Union 
Trust Co. V. Parfner, supra. 

70. Iowa—Riddle v. Cutter. 49 Iowa 
647. 

N.J.—Clark v. Klnnaugh, 133 A. 381, 
99 N.J.Bq. 878. 

71. Ky.—Burton v. Burton's Trustee, 
248 SW. 1031, 198 Ky. 429. 

78. N.J.—Oswald v. Seidler, 42 A2d 
216, 136 N.JEq. 443. 

73. Ill.—Brower v. Callender, 106 
Ill. 88. 

Muss —Barbour v. Weld, 87 N E. 909, 
201 Mass 613. 

74. N.T.—McGuire v. McGuire, 193 
t N.T.S. 772, 201 App Div. 71. 
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supra § 76, may be set asiclc.^® Where the grantee 
sustains the burden of showing that the trust is 
the free and voluntary act of the settlor and ben¬ 
eficial to him, the trust will not be set aside.^® 

Omission of power of revocation. The absence 
in a trust instrument of the power of revocation 
does not in itself render the trust invalid as dis¬ 
cussed infra § 90, so as to warrant the court in 
setting it aside On the other hand, the omission 
of this power may make the trust so unreasonable 
and improvident in a particular case as to justify 
the court in setting it aside.78 

Trust void on its face. An alleged trust which 
i'. wholly void has been held absolutely inoperative, 
so that there is no necessity for setting it asidcJ® 

Oral trust. Where an alleged trust is oral, no 
formal conveyance by the cestui que trust is neces¬ 
sary to cancel or set aside the trust.®® 

h. Proceedings and Belief 

Proceedings for the cancellation, or setting aside, 
of a trust instrument, and the relief awarded, are m 
accordance with the general rules governing proceedings 
for the cancellation of instruments. 

A court cannot be depriv(“(l of jurisdiction of an 


action by a grantor's guardian to cancel the trust 
on the ground of the grantor's mental incompetency 
by a trust provision that the rights reserved to the 
grantor are personal and not subject to be exercised 
by any court under any process of law for his 
benefit or for the benefit of his creditors.*^ 

Time for suit; laches. A complainant may be 
barred of the right to the cancellation of a trust 
because of laches,®- Where a trust for the lives 
of the settlors is good, a suit to determine the 
validity of limitations following the life interests of 
the settlors’ living children is premature and should 
be dismissed.®*'* 

Persons entitled; parties. A person who has no 
interest in the subject matter of the suit is not 
entitled to the cancellation of a trust instrument;®^ 
and a trustee has been held not entitled to an an¬ 
nulment of the instnunent.®^ One to whom a testa¬ 
tor's heirs transfer their interest in his estate can 
maintain a suit to set aside trusts created by him.®® 

All living persons beneficially interested should 
be made parlies in a suit to set aside an instrument 
of trust S'* In a suit to set aside a trust, the ben¬ 
eficiaries of the trust are necessary parties where 
the suit is brought by the settlor®® or by one of the 


7B. Mo.—Blcycr v. Blcyer, 117 S.W. 

709. 219 Mo 99 
fiS C.J p 337 mito 32 

76. Md—Jervis v, Jervis, 96 A 266, 
127 Md 1 : 1.3 

77. Mass—Tavlor v. Buttrlck. 43 N. 
K, r>07, ICC MtiHH 647. 62 Am S R. 

aw 

fi.'i rjp 3.17 note 36, 

78. I’ll—Brlstor v, Tn.sker, 19 A. 
S.C1. 13.6 ra no. 20 AmSR 86.1 

06 f .7 p 337 note 37 

79. N Y —L,evy \ ITart. 64 Barb. 248 
OarKfllatlun of void instrument Kcn- 

I'lully .SL’c Canoe nation of Iristru- 

nifiits 5 ,1.1 

80. Tev— Hit to V riper, CivApp, 
211 W W 2d .'»47. error refu.sed no 
roi«‘rHil>It‘ error 

81. Ohio— V. Winters Nat 
Honk & Trust Co, App., 46 N E 2d 
4 13 

82. I’fl —Hoden V, First Nat Bank 
of Ktinsas (’it>. DC Mo, 77 F.Supp 

HI Mont corner V v First Nat Bank, 

ri NE2d 116. 293 111 App 631. 

65 (* .1 p 337 note 4 4. 

83. I’a—In re Miller, 40 A 2d 484, 
3.11 I’a 114 

84. Va-- Bt'few v. Hooper, 1 S.E. 208, 
82 V.i 916 

Rig;lit to etintest validity see supra 
§ 81. 

86 . N.T.—Parker v. Allen, 14 NT.S. 
265. 


Trustee and others 

Trustee under trust deed and his 
wife who was .sole heir of derooseil 
grantor and her children, administra¬ 
tor of grantor, and nephews of Krau- 
tor who were to receive intiTest in 
property under deed on happening: of 
certain events, had suih interest In 
deed that they could inaintaln an ac¬ 
tion to avoid It—^Winning v Brown, 
100 SW.2d 303. 340 Mo 178. 

86. U..S,—ChleiiBO Bank of Com¬ 
merce V MiPherson, D C Mich , 2 
I'* Supp, J10, aillrmed, C C .'V , 62 F 
2d 39.3. fiTtiorari deno'd .53 S Ct 
596. 2S9 H S 736. 77 D Ed 1184 

87. Cal—Mabry v. Slcott, 124 P 2d 
659, 51 Cal App 2d 245. lertlor.in 
denital Title Ins & Trust Co V. 
Malirv, V.?. set 75, 317 ll.S 670. 87 
D Ell .538 

N.Y.—O'l-cary v Grant. 278 N.Y S. 

839, 155 Mise 98 
65 C J. p 3:58 note 46. 
minor daughtsr 

Cal—Toomey v. Toomey, 89 P 2d 634, 
13 Cal 2d 317. 

Trustees entitled to remainder 

j Action by trust Income l>enellcmno& 
to avoid trust agreements entitling 
d«-fomlfiiil ti ustee.s to remainder aft¬ 
er plaintiffs’ deatli.s Will not be dis¬ 
missed us to trustees individually, 
since their rights as remaindermen 
I are necessarily Involved and they 
must account as Individuals for their 
I actions as trustees after last account- 
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iHK bv them—Brundl^e r. Bradley, 
.51 N Y S.2d 830, aUlrmed Bl N.Y.S.24 
636. 268 App.Dlv. 962, reversed ot 
other grounds 62 N.E 2d 385. 294 N.Y 
346 

Waiver of claims asralnst deooased’t 
estate 

A motion by executors of deceased 
trustee’s will to dismia.q, as to them, 
action by trust beneficiaries to avoid 
tru.st agreements will be granted 
where plaintiffs exprfi.«?sly waived all 
clMim“i against deceased’s estate on 
trial ~ Brundige v. Bradley, supra. 

88. N.Y.—McKnight v Dank of New 
York & Trust Co., 173 N.E. 568, 
2.54 N.Y. 417. 

65 C J. p 338 note 47. 

IVlinor chlldreu 

Cal —Toomey v. Toomey, 89 P.2d 
6:;4, 13 Cal.2d 317. 

Potential distrl’butees 

In action to revoke for fraud trust 
of life estates with remainder to set¬ 
tlor’s is«ij(' and in default to Issue of 
.settlor s sister. Joining potential dis- 
trihutec.H. in addition to presumptive 
di.'^tnbutees, was unnece.ssary.— 
O’Ei arv V. Grant, 278 N T.S. 839, 165 
Mi.se 98. 

Quardians of unborn benefleiaries 

In action to revoke for fraud trust 
involving life estates and remainder 
to issue of settlor or her sister, rep- 
re.sentntion by special guardians of 
unborn beneficiaries was unnecessary, 
where there were no Issues between 
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beneficiaries.*® Where it appears at the trial that 
a complete determination of the controversy may 
not be had without the presence of other parties, 
the court may have full power, under statute, to di¬ 
rect them to be brought in.®* Where a beneficiary 
has an interest adverse to complainant, he should 
be made a defendant rather than joined as a com¬ 
plainant.®^ Trustees claimed to be liable both in¬ 
dividually and as trustees should be sued in both 
capacities;®* it is not enough that they are sued 
individually,®* 

Pleading. In a suit to set aside a trust, complain¬ 
ant must state in his petition sufficient grounds en¬ 
titling him to relief.®* Jf fraud is the ground of 
relief, it must be distinctly and positively alleged.®* 
Where plaintiff applies for leave to amend his com¬ 
plaint so as to plead fraud on the part of defend¬ 
ant, defendant has no standing to oppo.se the applica¬ 
tion on the grounds that inconsistent causes of ac¬ 
tion arc pleaded and that necessary panics arc 


omitted.®® Evidence of the existence of a fiduciary 
relationship between the parties is admissible un¬ 
der a general allegation of fraud.®? 

Evidence, The burden of proof is on the party 
alleging one or all of the grounds of cancellation 
to prove them or some of them.®* When a prima 
facie case for cancellation is made, the burden is 
then on the party procuring the execution of the 
trust to show that the execution was voluntary.®® 
Where a fiduciary or confidential relationship exists 
between the grantor and grantee, the burden is on 
the grantee to prove that the trust was the free, 
voluntary act of the grantor;^ if the trustee planned 
to gain an advantage over the settlor, the burden 
is on the trustee to show that the transaction was 
fair.2 

Rules applicable to the adniissibility of evidence 
generally, and, in particular, those governing in 
suits for the cancellation of instruments gcncrallj, 
control in .suits to set aside a trust instrument.® 


members of any class and defense 
made In behalf of any one benollciary 
on fraud Issue would Inure to buncllt 
of all —O’ljeaTy v. Grant, supra. 

89. Ky.—Burton v. Burton's Trus¬ 
tee. 24« S.W. 1031, 198 Ky. 429 
IT.Y—Moors V. Heffeman, 6 Hun 290. 

affirmed 72 N.Y. 378. 

9a N.T.—Warren v Putnam, 83 N 
TS2d 636, 2fi3 App Dlv. 474. 

91. N.Y—Grant v. Van Schoonhov- 
en, 9 Paige 266, 87 Am B, 393, 

aa. N.T—0'L.eary v. Grant. 278 N 
T S 839, 166 Mlsc 98. 

03. NT.—0'L.oary v. Grant, supra. 

94, Ky —^Burton v Burton’s Trustee. 
248 S W. 103t, 198 Ky. 429 

Cause of ootloa hold statad 
Ark—Gall v. Union Nat. Bank of 
Little Rock. 169 S.W.2d 767, 203 
Ark. 1000 

N.Y —Dlubh V. McQuade. 47 N.Y.S 2d 
460. 

C6 C.J. p 338 note 62 tb3. 

Duress held insnffloisiitlv sBsflrsA 

Tex—Bute V. Stickney, Civ App, ICO 

S. W 2d 302, error refused 
Admlsslos of oonflAsiLtlal relationship 

r>efendanta In suit to terminate nl- 
leKHd voluntary trust admitted con¬ 
fidential relationship between trus¬ 
tor and trustee by failure to deny al¬ 
legations, sufficient to raise such Is¬ 
sue. In complaint.—^Fornald v LiAw- 
sten, 79 P.2d 742. 26 Col.App.2d 662. 

95. N.C.—Horshaw v. McCombs, 63 
N.C. 76. 

9a NT.—Warren v. Putnam. 33 N. 

T. S.2d 636, 263 APP Dlv. 474. 

97. Mo.—Bleyer v. Bleysr. 117 S.W 
708, 219 MO. 99. 


9& Md—^Von Bufhwaldt v. Sclilens, 
91 A 466. 123 Md 406. 

Okl—Hogan v, '‘per, J33 P 190. 37 

Okl, 665. 47 L.RA.N.S, 476. 

99. Okl--Hogan v Leeper, supra. 
Bxeoutlon during Idoid interval 
Where grantor had suffered from 
manic-depressive psychosis vhleh be¬ 
gan prior to date on which deed of 
trust was executed, and finally ended 
In hlH death, burden was on propo¬ 
nent of deed to show that it was exe¬ 
cuted during a lucid interval —Tur¬ 
ley V. Turley, 30 N.E 2d 64, 874 III 
671. 

1. Md—McGill V. Nichols, 146 A. 
773, 167 Md 2*7 

6.6 CJ P 338 note 60. 

Burden on tnurtoe 

In settlor’s suit against trustee for 
cancellation of deed of trust, trustee 
hoa burden of showing that he acted 
In good faith and used no deception 
when deed of trust was executed, if 
confidential relationship existed be¬ 
tween settlor and trustee at huch 
time.—^Kiiulfinan v. Hiestand, 200 A. 
261, 131 Pa.Super. 219. 

Parent and child 

Where conveyances to grantor’s son 
were made in tru«<t for the benefit of 
the grantor, the fact thiit a lonflden- 
tinl relationship of parent and child 
existed between grantor and grantee 
did not raise presumption of undue 
influence so as to cast upon gr.inteu 
the buidcn of negativing the exist¬ 
ence of such influence, since grantee 
did not heneflt unduly from the trans¬ 
fers—Itoiss V. Reiss, 114 P.3d 718, 
46 Cal.App. 3d 740. 

2. Cal.—Pomeroy v. Collins, 248 P. 
667, 198 Cal. 46. 

3 . N.T.—Ludlam v. Ludlam, 186 N. 

879 


y.S 34S. t94 APpDiv. 411, ofllrmod 

131 N E 694. 232 N.Y. CIS. 

65 C J p 338 note 66. 

Blrsot or olronntftantlal oviaanos of 
validity 

In suit by settlor to terminate 
trust, wherein trustee denied validi¬ 
ty of trust declaration under which 
settlor claimed a right of revocation, 
defendant beneficiary and trustee 
amid rebut testimony of settlor and 
notary os to validity of instrument 
by direct or circumstantial evidence. 
—Albert v. Albert, 80 NJG.2d 69. 884 
'lil.App. 440. 

Trand, undue lailnsiLoe, and hreaek of 
I trust 

I (1) In suit to set aside a trust 
which excluded non from participat¬ 
ing In estate, on ground that settlor 
was unduly influonred by sister who 
represented to him that child of first 
marriage wan mil settlor’s son, tes¬ 
timony as to what settlor told wit¬ 
ness roncerninB change in attitude to- 
I ward son and reason therefor was ad- 
I mlHsIble as showing settlor’s state 
uf mind—^Kinney v St. Ixiule Union 
Trust Oo., Mo., 148 S W 2d 260. 

(2) In suit by settlor against his 
attorney and others to set aside trust 
on ground that he was Induced by 
fraud and undue Influence to execute 
Indenture, evidence that assets of 
trust wr re shares of stock in banka 
from which attorney received com¬ 
pensation as a director, that attor¬ 
ney refused to consent to revocation 
of trust, and concerning other con¬ 
duct of parties subsequent to exe¬ 
cution of Indenture, was competent 
on issue whether execution was In¬ 
duced by fraud, undue Influence, or 
breach of fiduciary relationship, but 
after Judge properly found that there 
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In a suit to set aside a trust instrument the evi¬ 
dence must be sufficient,^ for example, to show that 
the settlor lacked mental capacity,^ that the trust 
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was procured by fraud, misrepresentation, duress, 
or undue influence,® or resulted from a breach of 
fiduciary or confidential relationship,^ or that the 


was no such inducement, evidence 
became immaterial.—Barnum v Fay. 
69 N.E.2d 470, 320 Mass. 177. 

4- Iowa.—Hatt V. Hatt, 265 N.W. 
640. 

Ky—Luttrell v. Turner, 209 S.W.2d 
856, 307 Ky. 197. 

Bvldanca held Bufflclexit 

(1) To show particular matters. 
Mich—Sprenger v. Sprenger, 299 N. 

W. 711, 298 Mich 651. 

Tenn.—Farrell v. Third Nat, Bank, 
101 S.W2d 168, 20 Tenn.App. 640. 

(2) To sustain flnding.s—Beck v 
City Tru.st Co. 156 A. 403, 104 Vt 
20—66 C.J p 338 nolo G6 

Tmstee’s failure to furnish copies 
of tru.st in.strumcnt to tru.stor was 
held not to .show that inclueion of 
corporate .stot k In in.strument was 
re.sult of mi.stnke, where trustee tes¬ 
tified that trustor telephoned him to 
ignore hia request for s—Bake- 
well V. Clemens, 190 S.W 2d 912, 364 
Mo. 686. 

5. Proof of attempts to commit sui¬ 
cide, standing alone, wa.s jnsulflcicnt 
to establish settlor's incapacity to 
execute deed of trust.—O.swald v. 
Seldler. S9 A.2d 396. 135 N.J Eq. 490. 
reversed on other grounds 42 A.2d 
21C, 136 N.J.Eq. 443. 

Adjodioatloti under lunacy writ 

In .suit to set aside trust on ground 
of settlor’s incompetency even if an 
adjudication under a writ de lunatico 
Inquirendo had been introduced. It 
would have been merely prima facie 
proof of di.s<]uulification and subject 
to rebuttal —Oswald v. Seidler, supra. 
Evidence held sufficient 

(1) To .show mental incapacity. 
Mich'—Sprenger v Sprenger, 299 N. 

W. 711, 298 Mieb 661 
N.J.—Oswald V. Scidlcr, 42 A 2d 216, 
130 N J Eq 443. 

Pa.^—Potter Title & Trust Co v. Al¬ 
legheny Trust Co., Com PL, 88 
Pittsb.Leg.J. 216. 

66 CJ. p 338 note 67 [a] (2), (3). 

(2) To warrant setting aside of 
trust on ground that decedent at 
time of creating it .suffered from in¬ 
sane delusion —Doyle v. Kody, 25 A. 
2d 467. 180 Md. 471 

(3) To sustain finding In favor of 
validity of tru.st deed. 

Cal—Ceorge v. Soares, 128 P.2d 277, 
64 CttI App 2d 29 

Mieb—Darmody v Alber.s, 61 N \V.2d 
603, 338 Mich 473. 

Tex—Ragsdale v. Rag.sdale. Civ.App , 
172 S.W 2d 381, affirmed 179 S.W. 
2d 291. 1 42 Tex. 47G. 

65 C.J. p 338 note 67 fa] (1). (4). 

(4) To sustain finding that, al¬ 
though grantor was suffering from 
manic-depressive psychosis, trust J 


deed was executed during a lucid in¬ 
terval —Turley v. Turley, 30 N.E 2d 
64, 374 Ill. 671. 

(5) Evidence, including adjudica¬ 
tion of insanity, warranted cancella¬ 
tion of tru.st contract executed some 
two and a half months prior to ad¬ 
judication.—Dosh V. Winters Nat 
Brink & Trust Co., Ohio App., 46 N.E 
2d 443. 

(6) In action by settlor to cancel 
trust in.strumcnt on ground that he 
wa.s mentally unsound at time of 
execution, to create Inference that 
he knew that he had executed in.stru- 
ment, BO as to provide basis for de¬ 
fense of laches—Soden v. First Nat 
Bank of Kansas City, D.C.Mo., 77 P 
Supp 98. 

Evidence held insufficient 

(1) To show lack of mental capaci¬ 
ty. 

Md—Kemper v. Ruffel, 182 A 461, 
109 Md 616 

N.Y—Thompson v. FInhohn. 77 N 
Y.S.2d 78, affirmed 85 N Y .S 2d 314, 
274 AppDiv. 992. 

65 C.J. p 338 note 67 fb], 

(2) To show that the lran.saetu>ii 
was a fair one. fully uiider.stood and 
agi’eed upon—Works v AB.N’eil, 115 
N E2d 320. 1 Ill 2d 47 

6. Circumstantial evidence 

Undue infliK'nee. vhiih will Invali¬ 
date trust Instrument may he e.stab- 
li.shed by cir< um^^tanti.al evidence — 
Cri'ek V Union Nnt Bank in Kari.su.s 
City, Mo.. 266 S W 2d 73 7 

Clear, precise, and indubitable ev¬ 
idence IS required for .setting aside a 
trust in.strument on the gnu.ml of 
fraudulent repre.'^ental lon.s —Cillx'rti 
V. Coraopoll.s Tru.st Co., 19 A 2d 408. 
342 Pa. 161 

Evidence held sufficient 

(1) To warrant setting aside trust 
Instrument. 

Mo—Kinney V St Louis Union Trust 
Co . 143 .S W 2d 250. 

N Y —Brundige v Bradley, 61 N Y.S 
2d 830. affirmed 51 N Y ,S 2d 636. 
268 App.Drv 952. rev<>rhed on other 
ground.s 62 N.E 2d 385, 294 N Y 
346 

Or—Egr V. Egr, 131 r.2d 198. 170 
Or 1. 

65 CJ p 338 note 68 laj (1). (6). 

(2) To warrant refusal to .set a.side 
trust instrument. 

U S —Warner v Florida Bank iL- 
Trust Co , at West I’alin Beach, C 
C.A Fla . 160 F 2d 766 
Ill.—Jackson v Pillsbury, 44 N E 2d 
537, 380 Ill. 554. 

Iowa—Hatt V Hatt. 265 NW 640 
Mich—Darmody v. Albers, 61 NW 
2d 603, 338 Mich 473. I 

880 


Mo —Creek v. Union Nat. Bank in 
Kansas City. 266 S.W.2d 737. 

Tex—Ragsdale v. Ragsdale, Civ.App., 
172 S.W 2d 381. affirmed 179 S.W. 
2d 291, 142 Tex. 476. 

65 C J p 338 note 68 [a] (3)-(6). 

(3) To show that the tran.saetion 
was fair and not the result of the un¬ 
due Influence. 

Md —Ken.sett v. Safe Depo.sit & Tru.st 
Co. of DaJtiniore, 82 A. 981, 116 
Md 526 

R.T —Peltham v. Rhode Island Hos¬ 
pital Tru.st Co, 14 A 2d 672, 65 
R.I. 339 

66 C.J. p 33 8 note 68 frr] (2). 

(4) To 8u.stain finding of absence 
of eorislruetive fraud in connection 
with execution or delivery of trust 
deed—Hesseltino v. First Methodist 
Church of Viincouver, ICl P.2d 157, 
23 Wa,sh 2d 315 

Evidence held luEuffleieut 

(1) In geiierril 

Ill-’-Kolze V Fordtran, 107 N E 2d 
6SC. 412 Ill 461. 

Iowa—Wagner v. Wagner, 45 N.W 2d 
508, 212 Iowa 480. 

Ky—Lane v. Tavlor, 152 S W 2d 271, 
287 Ky. 116. 

Md—Kemper V Raflel, 182 A. 4C1. 169 
Md 616--Bollaek v. Bollack, 182 
A 317. 1G9 Md. 407. 

Mass—Markus v. Markus, 119 NE 
2d 415. 

66 C.J. p 338 note 68 [b]. 

(2) To establish by clear, precise, 
and iiidulntahle evidence that trust 
instrumem v\as executed as re.sult of 
fraud—GiD-crti v Coiaoi>ohs Trust 
Co., 19 A 2d 408. 342 Pa. 161. 

(3) To authorize cancellation of 
tru.st instrumenl on ground of du¬ 
ress—Bute V Stieknev, Tex Civ.App , 
160 S.W 2d 302, error refirsed. 

I (4) To show’ confidential rcl.ation- 
ship, as basis for claim of undue in- 
fiuence —Turley v. Turley, 30 N.E 2d 
64, 374 Ill. 571. 

(6) In action to set a.side convey¬ 
ance hv parents to son as trustee, to 
.show that transaction was a fair one 
fur parents, or that they were free 
! I om undue influence on son'.s part — 
Egr v Egr, 131 P.2d 198. 170 Or. 1. 

(6) Evidence disclosing that gran¬ 
tee had the opportunity to influence 
grantor, his mother, coupled with de¬ 
sire to tiTmiiuito a joint tenancy in 
order that she might be free to dis¬ 
pose of property as she de.sired, 
w'ould not sustain finding of undue in¬ 
fluence.—Reiss v Reiss, 114 X'.2d 718, 
45 Cal.App 2d 740, 

7. Svldenca held soffioleiit to estab- 
li.sh that trustee acted in good faith 
and used no deception when deed of 
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settlor misunderstood the provisions of the trust.* 
The confidential relationship existing between par¬ 
ent and child requires the trial judge to weigh the 
evidence with the utmost scrutiny in order to deter¬ 
mine, in accordance with equity and fair dealing, 
whether a parent was unduly influenced by a child 
in executing trust instruments.* 

Delay on the part of the trustor in seeking to set 
aside the trust on the ground of misunderstanding is 
strong evidence that the trust was executed with 
full knowledge of its provisions.^® Where a settlor 
in a prior suit for divorce and an allowance of 
alimony in defense set up by way of affidavit that 
he put his property in trust, such affidavit conclu¬ 
sively shows that he executed the trust voluntarily ^ 
A trust giving the income of the property for life 
to the trustor and the corpus on her death to her 
husband and children should not be annulled except 
on clear proof of the trustor’s misunderstanding of 
Its nature,2 especially where, since its execution, 
the trustor has dissipated substantially all the rest 
of her fortune.^ * 

Trial; findings. Whether a trustee planned to 
gain an advantage over the settlor of the tnist is 
a question for the trial court.^* In an action to set 
aside a declaration of trust, reference in the pre¬ 
amble to the findings to alleged fraud included the 
alleged willful nondisclosure of material fads by 
plaintiff's confidential adviser.^® In such action, a 
finding that plaintiff intended to create irrevocable 
trusts amounts to a finding that, at the time of 
executing the trusts, he understood them to be ir- 
revocable.l* 


Judffment; decree. In a suit to set aside a trust 
deed, the judgment must be supported by the find¬ 
ings,and, in a proper case, the decree may direct 
a reconveyance of the trust property.!* a decree 
of annulment does not relate back to the execution 
of the deed when the deed was not void, but simply 
voidable.!® Where the trustee acts in good faith, 
in pursuance of a will creating a trust, he will be 
protected, although the trust is subsequently de¬ 
clared void.*® 

Costs; fees; expenses. In a suit to set aside a 
trust in equity, the disposal of co.sts is within the 
sound discretion of the court*! which, as discussed 
m Appeal and Error § 1636, will not be reviewed 
in the absence of abuse. A beneficiary, in such a 
suit, has been held not entitled to an allowance for 
attorney’s fees ;** but the trustee has been held en¬ 
titled to an allowtincc for rcasonalilc attorney’s 
fees** and necessary expenses*^ incurred in defend¬ 
ing the v.'ilidity of the trust. In an action for can¬ 
cellation of A deed of tru.st as forged, the grantee 
is not entitled to be reimbursed for expenditures 
made by him for work and repairs on the property 
and payments of taxes and mortgage interest, where 
the alleged payments were made with full knowl¬ 
edge of plaitUiff’s attack on the validity of the 
grantee’s title to any interest in the property.** 

§ 86. Reformation 

On a proper showino, a treat Instrument may be 
reformed so as to conform to the intention of the parties. 

The ordinary remedy for mistake in the terms of 
a trust instrument is leformation.*® So, generally, 


trust was executed, ao aa to moke in¬ 
strument binding on settlor even if 
confidential relationship existed be¬ 
tween settlor and trustee when deed 
of trust was executed —Kaufftnun v. 
Hiestand, 200 A. 261, 131 Pa.Supcr. 
21 !). 

Bvldsaoa bald tnsnfloiaat 

(1) To support flnding^ that a fidu¬ 
ciary relationship existed between 
grantore and gra-nteea —^Kolsc v, 
Fordtran, 107 NK2d 686, 412 111 
461. 

(2) To establish relationship of 
confidential nature between f.ilher 
and sons so as to place a duty on 
sons.—Wuinier v. Wagmer, 46 N.W.2d 
608. 242 Iwwa 480 

8. Bvldenoe held snflloiaat 

Md.—Atkin<«on v Atkinson, 147 A. 

662, 167 Md 648. 

66 r.j, p 339 note 69 [a]. 

Ztvldeaoe held iaanfiloieat 
Md—Ricards v. Unltlmore Safe De¬ 
posit. etc. Co. 66 A. 384, 97 Md 
608, 63 L R A. 146. 

61 C.J. p 339 note 69 [bj. 

89 C J.S.—56 


9. Cal —ReihS V IteiSB. 114 P.2d 718. 
45 Col App 2d 740. 

10. Md—I^uyt^m v. Btewort, 69 A 
281, 99 Md. 643 

N.y—l.,ud]am v I..udlam. 186 NYS 
343. 194 AppDiv. 411, afllrmed 134 
NB 594. 232 N Y 615 

11. Mich—^Zlnaer v Anderson, 77 
NW. 270, 118 Mich 664. 

12. NY.—Ludlam v Ludlom, 185 
N.TS 343, 191 App.Dlv. 411, af¬ 
firmed 134 NE 594. 232 NT. 616. 

13. N Y,—Ludlam v. Ludlam, supra. 

14L Cal—Pomeroy v. Collins, 243 P. 
667. IDS Cal 46. 

Rifht to jury trial see Junes i 31. 

IB. VI—^l*eck V. City Trust Co., 16G 
A. 408. 104 Vt. 20 

16. Vt.—Peck V. City Trust Co., su¬ 
pra. 

17. Tex —Kimmell v. Tipton. Civ. 
App . 142 .S W 2d 421. 

18. Ill —Jackson v. rillsbury, 44 N. 
E Sd 537, 380 Ill C64. 
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19. NC—Salisbury v. Western 

North CuroJitia R. Co., 4 S.E 466, 
98 N C 466 

20. N Y —Hawley v. James, 16 

Wnnd 61 

21. Ill —.Tnikson v Plllsbury, 44 N. 
E 3(1 6.37. 380 III 554. 

C5 J p 339 note 81. 

' 22 . VP —Blackhurst v. Johnson, C. 

I C A Mo., 72 F 2d 644. 

23. U.S—Dluckhurst v. Johnson, su¬ 
pra. 

24. U S.—Blackhurst v. Johnson, su¬ 
pra. 

25. Pa.—^Williamson v. Unrrett. 34 
A 2d 324, 163 Pa Super. 520. 

98. Md—Liberty Trust Co. v. Web¬ 
er, 90 A.2d 194, 200 Md 491, modi¬ 
fied on other {(rounds 91 A.2d 393, 
200 Md 491. 

Mirh—Milli'r v. National Hank of 
Detroit, 38 N.W.2d 863, 326 Mich. 
395. 

Pa—I’ow V, Pew, Coin.PL, 69 Montg. 
Co. 336. 
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a court of equity will correct and reform a deed of 
trust or other trust instrument so as to conform 
to the intention of the parties.27 Equity will not, 
however, perfect a declaration of trust left imper¬ 
fect by the settlor.^® 

Unexpected increase in value of trust assets has 
been held not to justify the reformation of trust 
instruments,29 

Effect of settlor’s or donor’s death. A voluntary 
deed of trust which, through mistake, fails to ex¬ 
press the intention of the settlor, may be reformed 
even after the settlor’s death, even though reforma¬ 
tion benefits one beneficiary and harms another, 
provided all the conditions for reformation exist 
and the settlor did not confirm the grant in the form 
in which it was executed and in an action by 
one or more beneficiaries under a trust agreement 
against the others, the agreement may be reformed 
111 equity after the death of the donor, where the 
mistake in the agreement is conclusively cstab- 
libhed.2i However, after a donor’s death, a court 
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cannot, as between beneficiaries, reform the definite 
language of a trust agreement on the theory that 
the donor’s intended plan of distribution was de¬ 
feated by a mistake in computation.22 A beneficiary 
under a voluntary settlement who, after the settlor’s 
death, seeks reformation on the ground of mistake, 
can have no greater right to rectification than the 
settlor could have had.^^ 

Laches; delay. The reformation of trust instru¬ 
ments may be barred by laches,24 but mere delay 
which prejudices no one docs not constitute ground 
for refusal of reformation.25 ' 

Persons entitled; parties. The beneficiaries may 
have reformation,but a trustee holding merely 
the legal title without any beneficial interest may not 
sue for reformation of the trust A donee of a 
trust cannot assert a cause of action for reformation 
of the trust for undue influence, where he claims no 
contractual rights with respect to the donor and 
a donee of a voluntary trust cannot assert a cause 
of action for reformation for mistake, where he is 


XSrroneotiB llndtatlon of issue bene- 
fi.ted 

Pa—Flagg V. Flagg, 80 Pa Dist & 
To. 644. 44 Porks ('o 101. 
lUtlBtaJke bold not sbown .so as to 
jiuslify reformation bv romoving pro¬ 
vision for expiration of trust on spoe- 
Klfd date—Hadley v. Kinke. D C.N Y., 
39 F Hupp 207. 

27. Md — Kiser v. Lucas. 186 A. 441, 
170 Md 486. 

Pa—Pow V, Pew, Com PI., 69 Montg. 

Co. 336 ' 

Tex —Corpus Juris quoted in Mason 
V Univorsitv of the South, Civ. 
App., 212 S,\V 2d 8B4, 856. error ro- 
fusi'-d no reversible error. 

65 C.J p 339 note 85—63 C.J. p 918 
note 62 Tgl 

Action of eaultablo cognizonce 

Okl —Harrison v. Eaves, 130 r.2d 841, 
191 GUI 4.63. 

Special and limlbed Jurisdiction 

e^ourt could not authorize changes 
in trust deed without assuming juris¬ 
diction of trust, hut jurisdiction of 
trust us.sumed by couit on petition 
for ap|)roval of suth changes was 
special and lim)t<-d, and not general. 
—Corbett V. iiospelhorn, 191 A 691, 
172 Md 267. 

Iri'evocable deed; knowledge of mis¬ 
take 

A tourt of equity has jurisdiction 
and powor to reform an IrrevoeaMc 
deod of trust on petition of the .set¬ 
tlor in orUt r to eorrect a mistake, 
and where the creation was gratui¬ 
tous it is inimatenul that neither thi‘ 
tru.stoe nor the bcnetieiarie.s knew 

of or .sh.ired in the ini.stak«-Flagg 

V iriagg. SO PaDist. & Co. 644, 44 
Berks Co. 101, 


Reversion of princii>al to settlor 
Court may reform nunc i»ro tunc 
a veduntarv but irievocable trust deed 
•so as to conform with settlor’.^ inten- 
tiuii at time he created trust, to eo 
provide for disposing of principal 
that it could not revert to .settlor f)n 
the happening of any possible contin¬ 
gency, provided chancellor finds that 
failure to .so provide m original deed 
was a mistake or inadvertence and 
such finding is approved by the court 
in banc.—Irish v, Irish, 66 A-2d 3 45, 
361 Pa. 410. 

Representation of law or opinion, 

and not of fact, cannot be relied on 
for reformation on ground of mistake 
by grantor and misrepresentation by 
grantee.—Trenton Banking Co. v. 
Howard, Ch, 187 A. 669. allirmed 187 
A. 576, 121 N.J.Eq. 85. 

Inequality from arithmetical over¬ 
sight 

Trust Instruments should be re¬ 
formed so as to correct mistake re- 
buHing in inequality in children's re- 
iiiiiinder interests, where inequality 
was due to an arithmetical oversight 
and equality was Intended—Liberty 
Trust Co. V. Weber, 91 A. 2d 393, 200 
Md 491 

Statute held inapplicable 

Statute prescribing procedure to be 
followed in case of death of party 
bound by contract to convey real 
propcrl> as a prerequisite to main¬ 
tenance of an action for .specific per¬ 
formance did not apply—Harrison v. 

es. 130 P.2d 841, 191 Okl. 453. 

28. NY—In re Brown’s Ex’r. 226 N. 
Y.!?. 1. 130 Misc. 865, modified on 
other grounds 169 N.E. 612, 262 
I N.y. 366. 


29. Md.—Liberty Trust Co v Web¬ 
er, 91 A 2d 393, 200 Md. 491. 

Payment of Income to life beneficiary 
Such increase did not jmslify ref¬ 
ormation of trust instruments provid¬ 
ing for payment of all income to life 
beneficialy so as to provide for pay¬ 
ment to him of only such income ns 
should be required for his support 
and maintenance, even though instru¬ 
ments expie.s.sed the reason for so 
providing for life beneficiary as being 
lo provide for his income required for 
hia support and maintenance—Liber¬ 
ty Trust Co V. Weber, supra 

30. Md —Kiser v. Lucas, 186 A. 441, 
170 Md. 486. 

31. N Y.—I'nion Trust Co. v. Kram¬ 
er, 201 N.Y.S. 3 S3. 

32. N.Y.—Union Trust Co. v. Board- 
man, 213 N.Y.S. 277, 215 App.Div. 
73. 

33. Md—Kiser v. Lucas. 186 A. 441. 
170 Md. 486. 

34. US—Hadley v. Rinke. D.C N.Y., 
SOFSupp 207. 

Lapse of fourteen years since cre¬ 
ation of trusts.—Hadley v, Rinke, su¬ 
pra. 

Reformation held not barred 

Pu—Pew V. I’ew, Com PI., 69 Montg 
Co. 335. 

35. Md—Liberty Trust Co. v Web¬ 
er, 91 A.2d 3 93, 200 Aid 491. 

38. Wia—Sullivan v. Eruhling, 29 
N.W, 211, 66 Wis 472. 

37. Al.a.—.Stone v. Hale, 17 Ala. 657, 
52 Am D 185. 

65 C.J p 339 note 89. 

38. Colo—Sweeney v. Peterson, 103 
P.2d 1064, 106 Colo. 287. 


882 




89 C.J.S. 

a mere stranger and not the natural object of the 
donor's bounty.*® Beneficiaries whose interest will 
not be affected by the reformation need not be made 
parties to the proceeding.^® 

Evidence. When mistake is urged as a ground 
for the reformation of a trust instrument, it must 
be established by clear, convincing, and satisfactory 
evidence.^^ 

Relief awarded; decree. Equity may afford re¬ 
lief by a decree that the deed be canceled, and a 
new one executed by a master appointed for that 
purpose.^2 A settlor may have a trust instrument 
reformed so as to include a power of revocation, 
which he intended to include but which was omitted 
by mistake but if by mistake the settlor omits 
to insert in the trust instrument a provision reserv¬ 
ing a power of revocation, the court may, without a 
preliminary decree of reformation, give effect to 
the transaction as if it had been reformed, by de¬ 
creeing that the trustee retransfer the trust property 
to the settlor.^^ 

§ 87. Modification 

a. In general 

b. Power of court as to modification gen¬ 

erally 

c. Reservation or grant of power 

d. By parties generally 

e. By trustee 

f. Proceedings for modification 

a. In General 

The same principles apply to modification of a 


TRUSTS §§ 86-87 

J 

trust as to Its revocation. A modification of an inter 
vivos deed of trust must be plain and unequivocal. 

The same principles have been said to be applica¬ 
ble to the modification of a trust as are applicable 
to its revocation.Any modification of an inter 
vivos deed of trust must be in plain and unequivocal 
language.After modification of a trust in ac¬ 
cordance with a reservation of power to modify or 
alter it, the validity of the trust with respect to the 
rule against perpetuities is to be tested as of the 
time of the modification.^'^ A trust agreement 
which is not indefinite or ambiguous is not subject 
to clarification by supplementary agreement between 
one of the trust settlors and the trustee.^* The 
granting clause of a deed in which the grantee is 
described as a trustee may be required to be modi¬ 
fied by reference to a will, where such reference 
is made an inseparable part of the granting clause, 

Impairment of trust. A trust cannot be impaired 
for any purpose other than the purpose of the 
trust.®® 

Addition or withdrawal of property. A settlor 
has the inherent power to add property to his trust 
with or without a reservation of such right,®! Un¬ 
der a provision by which the settlor reserves the 
right to withdraw, on written and duly recorded 
request, one-half of the personal estate of the trust 
estate, with all accessions or additions thereto, the 
settlor has been held entitled to withdraw at least 
one-lialf the value of the original trust property as 
of the time of its receipt by the trustee and of the 
actual additions made to the trust by the settlor, 
exclusive of realized gains.®^ I'he recording of 


39. Colo.—Sweeney v, Peterson, su¬ 
pra. 

40. Cal,—^Ward v. Waterman, 24 P. 
930, 8r> Cal. 488. 

41. Mas.s.—Coolidge v. Lorlng, 126 
N.E 276, 23.1 Mass. 220. 

65 C J. p 339 note 93. 

Hvideuce held insufflcleut to show 
mutual mistake.—Trenton Banking 
Co. V. Howard, 187 A. 569, Ch., affirm¬ 
ed 187 A. 675, 121 N.J.Eq. 86. 

42. Pa.—Ginschio v. Ley, 1 Phila. 
383. 

43. Ky.—Hines v. Louisville Trust 
Co., 254 S.W 2d 73 

Md,—Liberty Trust Co v. Webor, 90 
A.2d 194. 200 Md 491, modified on 
other grounds 91 A 2d 393, 200 Md. 
491. 

44. Md—Liberty Trust Co. v. Web¬ 
er, supra. 

45. N.Y.—County Trust Co. v. 

Young. 27 ]S‘.T.S.2d 64 8, 262 App. 
Div. 31, reversed on other grounds 
40 N.E 2d 1019, 287 N.Y. 801. 


RI —Union Trust Co v. Wat,son, 
68 A 2d 916, 76 K T 223 
Modi/liation of eiiai liable tru.sts see 
Ch.arilles .52, 66. | 

Revocation aeti Ultra §§ 88-91. 

46. R.I—Union Trust Co v. Wat¬ 
son, supra 

Modification hy will or otherwise 

—Union Trust Co. v, Watson, su¬ 
pra. 

Payment of taxes 

Where inter vivos tru.st agreement 
provided for payment of any inherit¬ 
ance or estate tax out of general 
prim jpal of trust fund, settlor’s in¬ 
tention to amend anroement by wiH 
mid provide for payment oI such tax- 
e.s out of testamentary estate must 
lie clearly stated.—Union Trust Co 
V. Wat.son, supra. 

Separation agreement between hus¬ 
band and wife was held not to mod¬ 
ify 1 hildren's trust indentures.—tbty 
Bank Farmers Trust Co. v. Macfad- 
den, 70 N Y.S.2d 5.59, affirmed S.5 N Y 
.S 2d 791, 274 AppOiv. 1039, tidlrmed 
87 N.E.2d 124, 299 N.Y. 711, reargu- 
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niont denied 88 N.E.2d 531, 300 N.Y. 
461. 

47. N.Y.—^Bankers Trust Co v. Top¬ 
ping, 41 N.yS2d 736. ISO Misc, 
596. 

48. K in.'—Jiavless V. V'Tieeler Kellv 
Hagny Trust Co., 109 P.2d 108, 
153 Kan. 81. 

49. RI—Sullivan v. Jihode Island 
Ho.smtal Trust Co, 185 A. 148, 56 
RI. 253. 

50. NY—In re Creen'.s Estate, 68 
NYR2d 871, 271 App.Liv 171, re- 
nrgurnenl and motion denied 64 N. 
YS2d 921, 271 App Div. 760. 

51. Utah.—Leggroan v. Zion’s Sav. 
B.ank & Trust Co, 232 P.2d 746 
Pailnre to attach list of additions 

to trust deed was held not fatal to 
tru.st, since intent of settlor, as 
shown by hl.s acts and language of 
tru.st deed, wa.s to include in fund 
more than originally delivered rirop- 
erty.—Leggroan v. Zion’s Sav. Bank 
& Trust Co , supra, 

52. N Y. —In re Friberg’s Trust, 100 
N.Y.S.2d 343. 199 Mlsc. 693. 
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such request is required to he with the trustee, and 
not in the rc^’ister’s office or any other public 
recording office.^3 

Trust under seal. Verbal arrangements with 
trustees under an agreement cannot be used to modi¬ 
fy the terms of a trust instrument which is under 
seal and the effect of a statute may be such that 
a trust under seal cannot be modified by an un¬ 
sealed instrument. 

Trust of stock; voting trust. Where voting trust 
agreements arc allegedly executed as part of the 
terms of an agreement creating a trust in stock, it 
cannot be held as a matter of law that the provisions 
of the voting trust agreements modify or alter the 
stock trust agreement,^® 

b. Power of Court as to Modification Generally 

Under most authorities, a court possessing equitable 
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powers may modify the terms of a trust to preserve it 
and carry out the trustor’s intent. Such power must 
be exercised cautiously and only where necessary. 

It has been held that even a court of equity can¬ 
not go beyond the express terms, provisions, and 
directions of a valid trust,that such court cannot 
alter the terms of an instrument creating a trust, 
and that it cannot interfere with a trust solemnly 
created and established by an order of court.^^ On 
the other hand, it has been held that a court of 
equity has power, in exceptional cases, to modify 
the terms of a tru.st;^f* that such a court has pow¬ 
er, inherent in the jurisdiction which it exercises 
over trusts generally,**'1 to modify the terms under 
certain conditions,<»2 as when necessity or expedien¬ 
cy impelsand that a court of equity may modify 
a trust on a proper showing of changed conditions 
occurring after the creation of the trust, if the 
rights of all the beneficiaries may be protected.®^ 


53. N.Y.—In re Prlbcrg’a Trust, flu- 
pra, 

54. Ill.—Green v. Gnwne, 47 N.E.2d 
86. 382 Ill. 363. 

Where there was no amhig-olty In 
lang'uaRe of ln.strumcnl oreating 
trust in real property, and Instru¬ 
ment was complete In Itself, refusal, 
in suit for partition of property in¬ 
volved. to consider testimony con- 
sistlMff of verbal arrangements with 
trustees was correct.—Green v. 
Gawop, supra. 

55. U.S.—Slade's E.state v. C. I. R., 
C.A 2. 190 F 2(1 fiSO. 

Xietter 

U.S.—Slade’s Estate v. C, I. R., su- 
pro. 

68. NT. — M-irparetin V. Margaroton. 
7G N.Y R.2d S:,l 

Voting tru.sts In general .see Corpora- 
tlcMis 5 &G2 

57. NY.—^Application of Renn, 29 
N.Y.S.'id 410. 177 Misc lO.'l 

Execution of tru.st and ruiinuKctm'nt 
of iroporty generally see infra §§ 
24G-37fi 

“The primary function of the court 
In oxerci.sing juiMsdiction over tru.sts 
is to iireserve them and to secure 
their administration according to 
their torm.s . . . the court . . . 

lacks the power to renuike a trust 
It cannot take from one l)enefl<iary 
and give to another, it cannot chanse 
the rights of the beucUciaries inter 
so by enlarging the rif^lits of .some 
at the cxjiense of oth(‘rs."~ln re Co.s- 
grave's Will, 31 N.W.2d 20, 33, 225 
Mmn. 443, 1 A.L.R.2d 175. 

58. Ark.—Morns v. Boyd, 1G2 S W. | 

69, 110 Ark. 468, Ann.Cas 1916A 

1004. I 

ProtectlnsT rights of Infants and on- 
horn remaindermen ! 

Whore the rights of Infants or 
unborn remaindermen, who ore only | 


con.structlvely before the court, are 
to be alTeeted, the court should see 
to it that their rights are not injun- 
ou.sly affected; it is the duty of the 
court to pre.serve, and not to allow 
the partie.s In Intere.st to alter trusts, 
where they have been mode and cre¬ 
ated according to law.—Bettis v. Har¬ 
rison. 195 S? E. 835, 186 SC. 352— 
Pumas V. Carroll, 99 S.E. 801, 112 S. 
C 284. 

Freeing minor’s interest from trust 

A will which gave minor a part 
Interest In Income of property de¬ 
vised in trust until he should reach 
tlic age of '21, at which time fee-sim¬ 
ple title wa.s to vest in him, could 
not he so altered by the court a.s to 
free his lnlere.st from the trim! dur¬ 
ing minority—McKenzie v. Perdue. 
19 SE2d 76.5, G7 Ga App 202. re¬ 
versed on other grounds 21 14.E 2d 
705. 101 Ga. 356, vacated on other 
grounds McKenzie v T’erduc, 23 S.E 
2d 183, 68 G.a.App. 198. 

59. N.J.—Guliek V. Gulick, Ch , 3 A 
35'4. 

60. N C.—I’enick v. Bank of Wade.^- 
boro, 12 S.E 2d 25.8. 218 N.C. G86 

61. Ill.—Dyer v. Paddock. 70 N E 2d 
49, 395 Ill. 288. 

62 . Ill—Pjer v. Paddock. 70 N E.'2d 
49, 395 III. 288. 

N..I —In re North Jersey Title Ins. 
Co, 184 A. 420, 120 N.J.Eq 148, 
allirmed 187 A. 146, 120 N.J.Eq 
608. 

63. N.C.—^Penick v. Bank of Wades- 
boro, 12 SE2d 253, 218 N.C. CSC— 
Wachovia Bank A Trust Co. v. 
Law.s. 7 S.E.2d 470. 217 N.C, 171. 

Anticipation of, or encroachment on, 
corpus 

Anticipation of corpus, or en- 
croaclmient on corpus, of estate In 
advance of time of distribution fixed 
by trust instrument. Is permitted in 
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coses of extreme emergency, as 
where the needs of infant, and some¬ 
times of adult, beneficiary are in¬ 
volved, but the doctrine Is strictly 
limited to present u.se of pro'perty 
to which beneficiary is ultimately en¬ 
titled.—In re Co.sgrave’s Will, 31 N 
W.2d 20, 226 Minn. 443, I A.LR.2d 
175. 

64. Cal.—In re Van Deusen's Es¬ 
tate. 182 P.2d 5G5, 30 Cal.2d 2X5. 
Unforeseen oouditlous 

Tlie rule must be based on facts 
showing that conditions have arisen 
or exigencies developed, which could 
not have been foreseen by donor, and 
that as result the beneficiaries will 
sutl'er lo.ss—-Dyer v. Paddock, 70 N 
E 2d 49, 395 Ill 288. 

Allowing invasion of corpus of 
trust by life beneficiaries without 
('on.sont of residuary lienefieuirics, or 
any attempt to protect their interests 
was error as taking propc'rty from 
one without his consent and giving 
It to another.—In re Van Peii&cn’.s 
Estate, 182 P.2d .5(:5, 30 Cal.2d 285. 

Sympathy for needs of particular 
■beneficiaries of trust does not em¬ 
power court to deprive other benefi¬ 
ciaries of their interests in corpu.s 
of trust without their consent or en¬ 
able court to construe non-te.stamen- 
tary declarations of testatrix into an 
expression of her plan or purpose in 
providing for tru.sL—In re Van Deu- 
.sen's Estate, supra. 

Payment of taxes 

(1) Chancery court has Inherent 
power to modify trust agreement so 
as to permit payment of federal In¬ 
come taxes out of trust funds after 
unforeseen enactment of statute im¬ 
posing on donor personal liability for 
such taxes, where donor is unable 
to pay because of changed financial 
circumstances.—Hardy v. Bankers 
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So, independently of the cy pres doctrine,*® a 
court of equity has the power to modify the terms 
of a trust in order substantially to carry out the 
intention,*® or to effectuate the primary purpose,*^ 
of the creator of the trust. 

The court has power to do whatever is necessary 
to preserve a trust from destruction,®* including^ 


the power to modify and changre the terms of the 
trust, in order to preserve it,®® in appropriate^® or 
unusual'^^ circumstances. So, also, a court of equity, 
in order to accomplish the fundamental purpose of 
a trust, may, to a certain extent and under certain 
circumstances, break in on the terms of the trust^® 
and authorize a disposition of the tnist property not 


Trust Co. of N. T.. 44 A 2d 839. 137 
N.J.Eq. 852. 

(2) Taxon and oaMossnientM (jener- 
ally see infra S 288. 

6B. Cal.—^In re Loring’s Estate, 176 
P.2d 524, 29 Cal 2d 423. 

66. TJ.S.—v Noll, C C.A 
Okl., 103 F.2d 37. 

CaL—^In re Lorlng’s Estate. 17B P.2<] 
624, 29 Cal.2d 123—^Adama v. Cook, 
101 P.2d 484. ir. Cal.2d 3S2 
Neb—Corpus juris sitsd la John A. 
Creighton Home For Girls Trust v. 
Waltman, 299 N.W. 2C1. 2GG. 140 
Neb. 3. 

N.J.—Trust Co. of New Jersey v. 
Greenwood Cemetery, 32 A.2d 619, 
21 N.J.Mlsc. 169. 

Pa.—Pew V. Pew, Com PI., 69 Montg 
Co. 336. 

Wia—-In TO Stack's Will, 258 NW 
324. 217 Wia. 94. 97 A.L..R. 316 
Direction or permission to trustee 
see Infra subdivision « (2) of this 
wction, 

"It 18 not the province of the 
courts to substitute their judgment 
or the wishes of the beneflcianes for 
the Judgment and wishes of the 
. . . Itruator]."—Carter v Kemp-' 

ton. C‘2 S.E.2d 713, 716. 233 N C. 1. 
Private and oharltable tnuits 

(1> This rule applies to both pri¬ 
vate and charitable trusts—In re 
Lnring's Estate, 176 P.2d 624, 29 Cal 
2d 423. 

(2) k4«idIncation of charitable 

trusts see Chun ties fi9 62, GG. 

ZUctouilOB of trust 

If nei essary, equity will extend the 
truot ns I rcated in order more per¬ 
fectly to iuinil the intention of the 
donor.—ZitismcMstcr's Trustee v. 
Long, Cl .S W 2d S87, 260 Ky. 50 

Core of cemetery lots; alscolcnla- 

tloa 

Where te.statrix has created trust 
fund for care of cemetery lots, and 
oxouBHive amount thereof is result 
of miscalculations by her, equity has 
power to grant relief bv diversion 
of portion of fund to her heirs at 
law; but amount of approximately 
two thousand seven hundred dollars 
for such caro was not so excessive, 
under the circumstances, as to offend 
public policy and warrant court in 
Interfering therewith by directing a 
diversion of excess over five hundred 
dollars to heirs at law who had been 
limited by will to bequests of ono 


dollar.—Hammond v. Stringer, Aric., 
238 S.W.2d 46 

67. N.J. — PaliHades Trust & Gunr- 
antv Co V. ProliHt. 16 A 2d 271. 128 
N.TKn .1.32. 

N C —Tru'.teos of Watt Hosnilal V. 
Board of Coni'rs for Diirhnm Coun¬ 
ty. .58 KE2d G9C. 231 N (* GO I 
Ohio —^Harter Holding Co. v Perkins, 
42 N.E2d 365, 69 Ohio A)T 20.8. 
appeal dismissed 41 N.E 2d 261, 
first cose. 139 Ohio St. CG7, and 41 
N E 2d 261, second case, 139 Ohio 
Si 558- 

Wis—In re Robinson's Estate. 21 N 
W.2d 391, 248 Wis 2»3 
“The bjwlc object of the court i.s 
to prevent the failure or niutorml im¬ 
pairment of the primary and rudi¬ 
mentary purpose for which tlie set¬ 
tlor created the trust**—^Notional 
Newark & Essex Banking Co of New¬ 
ark V. Osborne. 88 A 2d 2^9. 23% 19 
N J Super. 176—LomUortvine Nat 
Hank v. Bumster, 67 A 2d 626, 627, 
141 N J.Bq 396 

The oontroUlag objective is to 
preserve (he trust and efrectuate 
the primary purpose of the 1( .stator. 
—Carter v. Kempt on, 63 SE2d 713, 
233 NC 1 

Benefits to he conferred on henefl- 
oioilas 

AVhen It appears that the bcneflls 
whuh the trustor dcsiicH to contci 
on the bcnctlcinries would not a<‘- 
ctue to tlwin bv a bluvish ndhcrciu •> 
to Ihc terniH of the tiu'-t, thf court 
rr.iy iriodily the t* rins to accomplish 
the real intent and purpose of the 
trustor — \cl.ims v. Cook, 103 I'2d 
484, 3 6 Cai 2d 3.72 

! Bnle ox statute as to eontractn Inap¬ 
plicable I 

Tlie rule against courts mndifilng 
terni'i of ;i contract docs not apply to 
dccl.'ir.itiun of trust where primary 
purpose of trust would not be accom¬ 
plished by a strict adherence to terms 
of deflaration, and rule that, when 
primary i»iirpo.Mc of trust would not 
be ae< oniplinhed bv strict adherence 
to terms of declaration of trust, the 
court may modify Uio terms to ac¬ 
complish intent of trustors, is not 
contrary to canons of construction 
of contracts contained In Civil Code. 
— Adorns V. Cook, supra. 

68. U.S.—^Burgess v. Nall, C.C.A. 

Old., 103 F.3d 87. 

Cal—Mabry v, Scott, 124 P 2d 659. 
51 CalApp.2d 246. certiorari denied 
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Title Ins & Trust Co v Mabry, 63 
set. T.'i. 317 U.S. 670, 87 L Ed 6.38. 
Ill —Mead v Garrison, 87 N E 2d 
805. 338 Ill.App. oOlrmcd in 

jmrt and revcr-icd on other grounds 
in part S4 N.E.2d 172, 406 HI. 369 
Mo—nrouklngs v. Minsi>4.«npj>i Viil. 
Tru.st Co.. 196 S.W.2d 776, 36B Mo 
513, 1G7 ALR 1424. 

N C —Moses H Cone Memorial Hos¬ 
pital V. Cone. 66 SK2d 709. 231 
N.C 292—^’inat-CitlKens Hank & 
Trust Co v. Rasberry, 89 S.E.2d 
601, 226 N.C 686- Dully v. Duffy, 
20 S.K2d 836. 221 N.C. 621—Cut¬ 
ler V. American Trust Co., 197 S.B. 
642, 213 NC 686. 

66 C.J. p Oh4 note 63. 

69. [JS—Iturgess v. NoJI, aC.A. 
Okl., 103 F.2d 37. 

Cal —Oorpni Juris oitad in Mabry v. 
Scott. 124 P.2d 659, 605, 61 Cal. 
App.2d 245. certiorari denied Title 
Ins & Trust Ot>. v. Mabry, 03 S Ct. 
76. 317 T7.S 670. 87 L Ed 638 
III—StouRh V Hraoh, 70 NKSd 685, 
39.7 III 514—Dyer v. Biiddock. 70 N. 
K2d 49, .I.'IG HI. 288—Mend v. (Jar- 
nsuri, M NK.2d 806, 338 Ill.App. 
463. iiflitincd in pint and reversed 
on other grounds in part 94 NE.2d 
172. 40« Til 2(:« 

Mo— I bookings \ Mississippi Val. 
Trust rn., I'M, SW2d 7T6, 355 Mo. 
.M3, 107 A I, II 1 124 
N (’— (’Miter Ivfinjduti, C2 B E.2d 

71 I. NC 1—Trustees of Watts 
Kiisint.il V Hoard of C'oin'rs for 
Durham Coiinlx .58 .SE2d (•»(;. 231 
N C. till 4—(’ll I ter v. American Trust 
Co., 197 S.K 542, 213 N.C G86 
65 C..1. i* 084 note Cl 
' Method of administering eetate 
! A court of equity bus jiower to 
iliiiiige rnetliod uf MdiiiiniHtering a 
Iruhl esUle, when j| is shown that 
such 1 hiinge is nucessiiry in order 
t(* prc\Lnt loss or de.slruvtion of the 
trust propi rtv. — Adams v. Cook, 101 
r.2d 484, 15 (’tt].2d 352. 

70. H.S—Nail V. American Nat. 
Bank of Bristow, D.O.Okl., 21 F 
Supp. 385, ruhearlng denied Nail v. 
Aiut'riran Nat. Hank of Hristow, 
Okl, 22 F.Supp 977, afJlrmod, C.(’. 
A , Burgess v. Nall, 103 F.2d 37. 

71. N C"*—Duffy v. Duffy, 20 S.B.2d 
835, 221 N.<’ 521. 

7a. Ill — Slough V Hrach, 70 N.B.2d 
585, 395 III. 644. 

N Y —^Northwestern Tel Co. v. W. U. 
Tel Co., 99 N.y.S.2d 331, 197 Mlsc. 
1075 
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Specifically authorized by the instrument creating: 
the trust.^* 

In exercising: its jurisdiction to modify or alter, 
the court should have due regard for the intention 
of the settlor,and should be exceedingly cau¬ 
tious courts are slow to exercise such power ,76 
and will do so only when it clearly appears to be 


necessary ,77 and only in extreme cases.7* The pow¬ 
er of the court is exercised not to defeat or destroy 
the trust, but to preserve it or the estate,79 and not 
to defeat, but to carry out, the purpose of the 
donor or trustor.*® The exercise of the power can 
be justified only by some exigency or emergency 
which makes the action of the court in a sense 
indispensable to the preservation of the trust,*1 


73. N.T.—^Northweatern TeL Co. v. 
W. U. Tel. Co , HUpra. 

74. Ill,—Johns V. Johns. EO N.E 
8S7, 172 III. 472. 

Md.—^Ijowry v. Tlernan, 2 Harr. & 
G. 84. 

‘•The Intention of tho settlor must 
be eriven Breat respect.”—^Nall v. 
American Nat. Bank of Bristow. D 
C.OkI, 21 P Supp. 386, S90. rehear- 
InK denied Nail v. American Nat 
Bank of Bristow, Okl, 22 P Supp. 
977. amrmed, C.CA., Burgess v. Nall. 
103 F 2d 37. 

Brldenos hsld lAstifflelent to estab- 
ll«h that creator of trust clearly in¬ 
tended an invasion of corpus, If nec¬ 
essary, to provide each life henefl- 
olary with certain income.—In re Von 
Deusen’s Estate. 182 P.2d 666, 80 Cal. 
2d 286. 

78, U.S.—^NaJl V. American Nat 
Bank of Bristow, D.GOkl.. 21 F. 
Supp 386, rehearing denied Nail v. 
American Nat Bank of Bristow, 
Okl, 22 F Supp 977, afllrmed. C.C. j 
A, Burgess V. Nall, 108 P 2d 37. ! 

111.—Stough V. Drach, 70 N.E.2d 686, 
895 111 644—Dyer v. Paddock, 70 
Nl!:.2d 49, 305 Ill 288. I 

65 I' .1. p 084 note 60. 

Bafnsal to pemlt modiflcatlon was 
held not an abuse of discretion.— 
Reedy v. .luhnson's Estate, 26 So'2d 
686, 200 Miss. 206 

76. 111.—Stephens v. Colllson, 113 
NE, 691. 274 111. 389, Ann Caa 
191 SB 669. 

Mo—Tirooklnga v Mississippi Val 
Trust t’o., 196 S.W.2d 776, 356 Mo. 
513, 167 A 1..R. 1424. 

N C.—C'utter V American Trust Co., 
197 S.E. 642, 213 N.C. 686. 

77. Ill—^Bycr v. Paddock, 70 NE 
2d 49, 396 111 288—SlcDheiiB V. Col- 
Ilaon, 113 N.E 691. 274 111. 389. 
Ann CIIB.191SD 569. 

Mo—Brookings v. Mississippi Vol. 
Trust l^>.. 196 SW.fd 776. 366 Mo. 
613, 167 A.hlt. 1424 
N.J.—Trust Co. of New Jersey v. 
Urcenwood Cemetery, 32 A'2d 619, 
21 N J MIsa IbO 

N C.—Carter v. Kempton, 62 R E 2d 
713, 23.7 N C. 1—Cutter v. American 
Trust Co. 107 S.E. 642, 213 N.C. 
686 . 

Xau^aslblllty of eomplianee 
Where conditions not foreseen by 
trustor will defeat his purpose un- 
leas a deviation la permitted, a court 


nf equity has Jurisdiction to grant 
the necessary authority to deviate, 
and such equitable jurisdiction may 
bo Invoked not only where neces¬ 
sary to preserve the estate but also 
where literal compliance with the 
trust instrument has become Im- 
po.sslble—Bolles v. Boatmen's Nat 
Hank of St. Louts, 256 S.W.2d 726, 
363 Mo. 949. 

Urgant naoesslty 

TLS.—Burgess v. Nall, C.aA.Okl., 103 
F2d 37. 

Meoassity la ordar to praaarve trnnt 

N C —Rice V. Wachovia Bank & 
Trust Co.. 69 S.E.2d 803, 232 N.C. 
222 . 

Meoasfflty beld not eliowa j 

I Ill.—Stough V. Brach, 70 N.EL2d 685, 
396 til. 644. 

|oootrlaa of aaeaacity bald laap^lio- 
dftle to proparty rights 
! N J —Rcgclkcn v. Segelken, 97 A2d 
601, 26 N.J.Ruper. 178—Fidelity 

I Union Trust Co. v. J. R, Shanley 
I EMtule Co, 167 A. 866, 113 K.J.Eq. 

I 662 

7a III.—Rtough V. Brach, 70 N.E.2d 

686, 395 III 644. 

TO. Ill—Stephens v. Collison, 118 N. 
E. G91, 274 ill. 389, Alin 1S)18D 
569 

Minn.—In re Cosgrave’s Will, 81 N 
W,2d 20. 225 Minn 443, 1 AL R. 
2d 176—Mayall v Mayull, 66 N.W. 
942, 63 Minn 611. 

Miss.— Corpoa Juris quotad la Reedy 
V. Johnson's Estate, 26 So.2d 686, 

687, 200 Mibb 206. 

Mo—Brookings v. Mississippi Val 
Trufct Co.. 196 S.W.2d 776, 355 Mo. 
613. 167 A Lit 1421. 

N C —Bruiiks v l)uc kworth. 67 S.E. 
2d 762, 234 N C 549—Du«y v, Huf¬ 
fy, 20 S.E 2d 836, 221 N.C. 621— 
I'enlck V. Bunk of Wotlcsboro, 12 
S E 2d 263, 218 N.C. 686—Cutter v. 
American Trust Co., 197 S.E. 642, 
213 N.C. 686. 

Pa.—O'Connor v. Hagy, Com.Pl., 34 
Berks Co. 35. 

DestmotLoa or impalraieat of prla- 
eipal 

The court, even In the face of the 
consent of all persons interestod, may 
not destroy or impair the principal 
of a valid trust —In re Andrade's Es¬ 
tate, 31 NYS2d 26. 177 Mlsc. 632. 

80. N.C.—Brooks v. Duckworth. 67 
S.E.2d 762, 234 N.a 649—Duffy v. 

886 


Duffy, 20 S.E.2d 836. 221 N.Q 921 
—Penick V. Bank of Wadesboro, 12 
S.E.2d 263, 218 N.C. 686. 

Aa active tmat will be Judicially 
modified only in exceptional situa¬ 
tions in order to carry out, rather 
than to defeat, the primary purpose 
of trustor as expressed in trust in¬ 
strument—Moxley v. Title Ins. de 
Trust Co., 166 P.2d 16, 27 Cai.2<l 467. 
163 AL.R. 838. 

Xaowledga of settlor 

In construing will executed by wo- 
. man of considerable business ex- 
I perlence, as basis of determining 
whether to modify express require¬ 
ments of the will, court must as¬ 
sume that she was aware that about 
one-third of her estate would be con¬ 
sumed In payment of inheritance and 
estate taxes and expenses of admin¬ 
istration.—In re Boyle’s Estate, 288 
NW. 267. 232 Wis. 681. 

81. XT. S.—Nall T. American Nat. 
Bank of Bristow. D.COkl., 31 F 
Supp 385, rehearing denied NeUI 
V. American Nat Bank of Bristow, 
Okl., 22 PSupp. 977, afllrmed, C.C 
A.. Butgess V. Nall, 103 F.2d 37. 
Miss.—Corpus Juris quotsd ta Roedy 
V. Johnson’s Estate, 26 Ba2d 685, 
687, 200 Miss 206. 

N C.—Corpus Juris eltsd la Rice v. 
Wachovia Bank & Trust Co., 69 S 
E 2d 803. 807, 232 N.C. 222—Corpus 
Juru oltsd la Redwlne v. Clodfcl- 
ter, 38 S.E.2d 203. 206. 226 N.C 
366. 

Ohio —^Harter Holding Ca v. Per¬ 
kins, 43 N.E 2d 365, 69 Ohio App 
203, appeal dismissed 41 N.E 2d 
251, first case, 139 Ohio St. 667, 
and 41 N.E 2d 261, second case, 139 
Ohio St 668 
65 C.J. p 684 note 68. 

"It must be made to appear that 
some exigency, contingency, or emer¬ 
gency has arisen which makes the ac¬ 
tion of the court Indispensable to 
the preservation of the trust and the 
protection of infants.*'—Carter v. 
Kempton. 62 S.E.2d 713, 710. 233 N. 
C. 1—Red wine v. Clodfelter, 38 6.E. 
2d 203. 206, 226 N.C. 866. 

Method of haadUng property or eor- 
pus of trust f nad 

Mich.—^Evans v. OrossI, 17 N.W.2d 
111, 324 Mich. 297—Young v. 

Young. 287 N.W. 686, 266 Mich. 178, 
77 AUR. 963. 
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and the condition or cmergfency asserted must be 
nnr not contemplate d by the trustor and which, had 
it been anticipated, would undoubtedly have been 
provided for.*® Further, the exigency, contingency, 
or emergency necessary to invite the intervention of 
the courts must relate to, and grow out of, the 
trust itself or directly affect the corpus thereof or 
the income therefrom.** In such cases the court 
may, as far as may be, occupy the place of the set¬ 
tlor and do with the trust fund what the settlor 
would have done had he aq^cijiated the emergen¬ 
cy.®^ Where a contingency arises, such that the 
estate may be totally lost to the beneficiaries, equity 
will not permit such loss for lack of power to modify 
the trust;** it is sufficient that the estate may be 
totally lost, or in grave danger of loss, for equity to 
aid in its i)rc.scCvation.** 


The trust will not be modified, in violation of the 
settIor*s intention, merely because the interest of 
the parties will be served by doing so,*^ or because 
the beneficiaries dislike its provisions,** or merely 
for the purpose of enabling them to receive a greater 
income*® or to use the property in what they may 
regard as a more profitable manner than that con- 
tcmpl.itcd in the instrument;®® and rights in a trust 
estate cannot be altered to prevent disappointment 
which the creator might have provided against had 
he foreseen the mishap.However, it has been 
held that modification may be made in order to se¬ 
cure for the cestuis the maximum benefit.®* 
Si'lth’tnnit; family differences. Settlement of a 
suit brought to have the tnist agreement vacated 
has been held a proper occasion for the modifica¬ 
tion of the terms of the trust by the court, wliere 


BorrowtAff and InvasUnffi Insnrono* | 

trust 

A court of equity, with the connent 
of the settlor and the heneflciarlea, 
would chfinRe a voluntary life Ineur- 
anro tru<*t agreement so as to In* 
ere.'iHc the diacrction.-iry powers of 
the trustee as to borrowing on the 
polK'iCH to pay promtums and as to 
luvostiiienta, whore changed financial 
<'ondition made the modifications In 
the administrative features of the 
trust agreement necessary in older to 
preserve the trust corpus for the 
bonetlriaries —Cul ter v. American 
Trust Co.. 197 S.B. 61*2. 213 NO 68G 

82. N.J—Fidelity Union Trust Co. 
V. J. R. Shonloy Rstate Co., 1C7 
A. «6B, 113 N .T.Eq 503 

NC—Carter v Kempt on. 62 S RSd 
7i:i. NC 1—First-('ll izcns 

Unnk & TruHt Co v Ua sherry, 39 
S.E.2d 601, 22S N.C. 586 

83. NC—Carter v. Kempton, 62 S. 
E 2d 713, 233 N.C. 1. 

84. U.S.—Nall V. American Nat. 
Hank of BrlHtow, B.C OKI, 21 F 
Supp. 38C, rehearing denu-d Nall v. 
American Nat. Hank of Bristow, 
Okl.. 22 P Kupp. 977, aflirmod. C.G. 
A., BurResn v. Nail, 103 P.-Sd 37 

Cal—Aihims v Cook, 101 T 2d 484, 
16 Cal.2d 362. 

Mo —Oorpai Juris cited 1a Bolles v 
Boatmen’s Nat. llnnk of St. IjOuIb, 
2.')R S.W.Hd 725. 734, r.t'.S Mo. 949— 
Oorpun JAXlB cited lA St. Louie 
Union Trust Co v. Ghio, 222 S 
2d 556, 561. 240 Mo App. 103.7. 

NC—Carter v. Kempton, 62 8K2d 
713, 233 NC. 1—Uioe v. Wachovia 
Bank & Trust Co., 69 SB'2d 803. 
232 N.C. 222. 

66 C.J. p CH4 note 59. 

"Although, the settlor has express¬ 
ly forbidden the course of action 
sought to he pursued, the Judicial 
theory is that he would not have for¬ 
bidden It. but on the contrary would 


have authorized it, had he envlalon- 
ed the eventual circumstanceR."—Na¬ 
tional Newark & Essex Banking Co 
of Newark v Osltornc, 88 A 2d 229, 
233. 19 NJ Super. 175—Lambert vllle 
Nat. Bunk v. Bumstor, 67 A.3d 525, 
527, 141 N.J Eq 396 
Fertnitting- sale of holdlar company's 
assets 

Ohio—Harter Holding Co. v. Per¬ 
kins, 43 N.E2d 366, 69 Ohio App. 
203, appeal disralsHod 41 N.K'2d 
251, first ease. 139 Ohio St. 657, 
and 41 NE 2d 251. second caae. 139 
Ohio St 558. 

85 . XT a—Nall v American Nat 

Bunk of Bristow, DC Okl., 21 P 
.Sut»p 386, icheurlng denied Nail | 
V. American Nat Bank of Bristow, 
Okl , 22 F Rupp 977, afilrmcd, C j 
C,A., BorKeMS v. Nall, 103 F.2d 37 

66 C.J p 681 note 61. 

86. U.S.—Nall V. American Nut 
Bunk of Bristow, P C Okl., 21 F 
Supp. 385, rehearing denied Nail v. 
American Nat. Bark of Bristow, 
Okl. 22 F.Supp. 977, olllrmed, CC 
A., Burgess V. Nall, 103 F.2d 37 

87. Mihh —Oorpns juris quoted In 

Reedy v. Johnson's Estiite, 26 So 
2d 68.’;, 687, 200 Miss. 205. 

NC.— Oorpns juris cited In Red wine 
V Clodfelter, 38 S E.2d 203, 206, 22G 
N C. 366. 

65 C.J. p 634 not* 68. 

"Advantage to the heneflciaries is 
not one of the most potent Inlluenccs 
upon a court of equity to exercise u 
sound discretion . . in the nd- 
luliiiotiation of trust and to dLviale 
from the terms of the trust^ir"— 
needy V. Johnson’s Estate, 2C So.2d 
686. 687. 200 Miss 205. 

Veohaloal ohjeetlons 

Court of equity will not modify, 
or permit modification of, trust on 
technical objections merely becau‘'«* 
Its terms ore objec-tonoble to inter¬ 
ested persons or their welfare would 
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be nerved thi-reby —Carter v. Kemp¬ 
ton. 62 RE 2d 71.7. 2.73 N C. 1—Rod- 
wliin V. Clodfelter. 88 R E.2d ^OS, 226 
N C. 366—i;iet> V. Wachovia Bunk & 
Trust Cl)., 59 R K.2d 803, 232 N C. 222. 
Pnrohase of home 
(1) Modiftc.ation to permit purchane 
of home by benellciary, by giving him 
part of corpus of trust, was hold not 
authorized In absence of showing 
of such necoHHitoun circumstances as 
would warrant disregarding plain 
provisions of trust—Moxley v. Title 
Ins. & Trust Co, 165 I*.2d 16, 27 Cal. 
2d 467, 163 A L R. 838. 

<2> Whore testator, creating trust 
of residuary estate, bequeulhed all 
income and principal thereof to hln 
suns, except share of Income and use 
of homestead, or of house elsewhere 
costing no more than tM'cnLy-flve 
thousand dollars, bequeathed to wid¬ 
ow, widow was held not entitled to 
have another home, equivalent In 
value to homestead, purchased from 
trust fund because business district 
I had grown up around homestead.— 
Fidelity Union Trust Co v. J. R. 
Rhunley Estate Co., 1S7 A. 866, 113 
N.J.Ea. 562. 

88. N.C.—Rice V. Wachovia Bank A 
Trust Co., 69 S.E.2d 803, 232 N.C 
222 . 

89. Ill.—Dyer V. Paddock, 70 N.E.2d 
49, 395 111. 2K8. 

90. 111.—^Dyer v. Paddock, supra. 

91. N J —Rpgalkcn v. Scgelkcn, 97 
A.2d 501, 2C N.J .Super, 178—TTedges 
V. Hopper. 179 A. 261, 118 N J Bq 
359—Fidelity Union Trust Co. v 
J. R. Shunlov Estate Co., 167 A. 
865. 113 N.Jl'lq. 562. 

93. iJhio.—^Ifartor Holding Co. v. 
J'orkins, 43 N.E 2d 365, 69 Ohio 
App. 203, appeal dlhmi.ssed 41 N. 
E.2d 251. first case, 139 Ohio St. 
557, and 41 N.E 2d 251, second caaa 
139 Ohio St. 558. 
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necessary to preserve the trust.** A court of equity 
is not justified in altering a trust to preserve the 
spiritual values of family afifcction.^^ So, the court 
will not alter a trust by approving a family settle¬ 
ment where the conditions about which the parties 
complain are created by family differences only 
incidentally affecting the trust,and where the 
questions raised can be settled by the courts with¬ 
out resort to a modification of the trust.®® Also, the 
court will not approve of modification by way of a 
family settlement to the possible detriment of in¬ 
fants 

Statutes, Under a statute providing for the com¬ 
promise, settlement, or adju»*tmcnt of any trust con¬ 
troversy, an equity court hns been held to have the 
jiowcr to modify a trust with or without the consent 
of the trustee.®® A statute authorizing certain de¬ 
viations from the terms of a trust because of a 
change of circumstances has been held not to change 
substantive rights, but to deal only with the ad- 
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ministration of trusts,** and hence is not invalid as 
retrospective.* The test, under such a statute, has 
been held to be whether the results of the provisions 
of a trust arc so interfered with, and the gifts so 
diminished, by an unanticipated change of circum> 
stances, that it is equitable to permit a deviation 
from the terms of the trust.* 

c. Beservation or Grant of Power 

(1) In general 

(2) Construction and operation of pro¬ 

vision 

(1) In General 

The creator of a truat may reserve power to modify 
It; modification under such reservation, In order to be 
effective, must be in the mode prescribed. 

A settlor creating a trust may reserve the power 
of modification thereof.® Such a reservation does 
not invalidate the trust,* or make the disposition 


83. IT R.—^Nnll V. Amorlcan Nat 
Rank of IlrlRfow. D H f)kl., 21 F. 
Rupp 38B. reheurlnff denird Nall v 
Ami'pJrnn Nut. Hank of Brlslow, 
Okl., 22 PSupp. !J77. alllrined. C 
C A., nurifCBS V. Nall, 1Q3 F2d 37 
Modlflcatioa lu itlpulatloa oaA 
a^eed Judgineat 

The text rule la true notwith- 
atandln;; modiflcatlon come about by 
ntlpubition and agreed Judgment, 
where mod iflen lion was approved 
only after the court won sattsfled 
that It was necessary In order tn pre¬ 
serve the trust —Nail v. American 
Nat. Bank of Bristow, D C Okl. 21 F. 
Supp 38S, lehearing denied Nail v. 
American Nut. Bunk of BriHtow, Dkl.. 
22 F.Supp 977. afllrmod. CCA, Bur- 
KesB V Nall. 103 F.2d 37 
94. NC—Carter v Kempton, C2 S.E 
2d 713, 233 N.C. 1. 

9B. N.C.—Carter v. Kempton. aupra. 
99. N.C.—Carter v. Kempton, aupra. 

97. NC—Curler v. Kempton, aupra, 

98. Mich—Detroit Trust Co v Neu- 
baucr, 88 N W.2d 371. ff2B Mli h 
Sl!i—Kuae v. Southern Micliigan 
Nat. Bank. 238 N.W. 284, 255 Mich 
275. 

99. N.H.—Cttlzenn’ Nat Bank v. 
Morean. 61 A 2d 841, 94 N.ll. 284, 
170 A.L..R. 1816. 

BTo dlstULotioa hetwMtt chaxltalil* and 
ofhar trusts 

N.H.—Citizens’ Nat. Bank v. Morgan, | 
supra. 

X. N.H —Citizens’ Nat. Bunk v. Mor¬ 
gan, butira. 

tt. N.H.—Citizens' Nat. Bank v. Mor- 
gan, supra. 

Dsorsass la latsrsst ratss and dlv- I 
Idsads paid by savings banks, re- 1 


suiting from general economic trend, 
could be found to be a ‘‘chani;c of 
clrcumatancea,’* unforeseen by tcata- 
tor, aubatantJally impairing acconi- 
pliahmont of gift of income in truat. 
Within the statute permitting devi¬ 
ation from temiM of the trust —Cit¬ 
izens’ Nat. Bank v. Morgan, supra. 

a. US.—Plimpton V. a I. R.. C.C.A. 
1. 1.36 P.2d 482 

Cal—Security-First Nat. Bank of 
Ix>8 Angeles v Reynolds, 232 P.'2d 
818. 104 C(U.App.2d C97. 

Mass—State Street Trust Co. v. 
Crockor. 28 Nr:2d 6, 306 Moss. 
257. 128 ALR. 1166. 

Mo—St Louis Union Trust Co. v. 

Dudley, App. 162 S W 2d 290 
G5 C’.J. p 340 note 8. 

Rcaervations In declaration of trust 
(generally sec supra | 47. 

Beaarvsd power Ixsld aUa to power 
of appoiatmsat 

Miusa—Sears v. Coolidge, 108 N.E.2d 
663, 329 Moss. S40. 

BesarvatloB held aot inplled 

N.Y.—In re Mackoy’s Will, 86 N.T.S. 
2d 551. 

Exerolss of right by oonrt 

Right of amendment reserved to 
gnil)tor cannot be exercised by court. 
—\\ uc’hnvia Rank & Trust Co. v. 
Ste.>1o’H Mills, 34 S E 2d 425. 225 N. 
C 302. 

Bight to allot or set off land I 

A grantor merely reserving the ] 
right to "allot" or "set off" the land 
to his children or their iaaue under 
the terms of the trust deed reserves 
only the right to divide the land, and 
bus no power to change estate grranl- 
ed —^T'lrst Carollnaa Joint Stock Land 
Bank V. Deschamps, 172 S.E. 622, 171 j 
S.a 466. I 


Asslgmaeat by tmator was held 

sub led to reservation by him of pow¬ 
er to amend trust —^Merchants Nat. 
Bunk of New Bedford v. Morrissey, 
109 N.K.2d 821, 329 Mass. 601. 

Fowar of modifleatton. launatsrial 
Where husband and wife, as ten¬ 
ants by the entireties, conveyed prop¬ 
er! v in trust, reserving to themselves 
II life estate with remainder to their 
(>hildrcn, reservation by them of i>ow- 
er of modillcation was Immaterial 
in determining whether property was 
subject to execution under Judgment 
against surviving husband —Murphey 
V C. I. T. Corp., 83 A,2d 16. 347 Pa. 
691. 

Diversion of truat rea 

The retention by settlor, creating 
trust in bank account and note and 
mortgage, of possession of bank book, 
note, and mortgage, did not indicate 
a retention of power to divert any of 
trust res from purposes of trust es¬ 
tate without substituting other prop¬ 
erty of equal value, where nearly all 
trust powers were vested In settlor 
and nut in trusteo during settlor's 
life and competency.—Qarneau v. 
C.arneau. 9 A.2d 15, 63 R.I. 416, 131 
A.UR. 460. 

4 . (ra—-Wilson v. Pulton Nat Bank 
of Atlanta, 4 S.E.2d 660, 188 Ga. 
691. 

Maaa.—Stabler V. Sevlnor, 84 N.B. 
2d 447, 324 Moss. l8>^atlonal 

Shawmut Bunk of Boston v. Joy, 63 
NE2d 113. 315 Muss. 457. 

Mich—Goodrich v. City Nat. Bank 
& Trust Co. of Bnttlo Creok, 258 N. 
W. 263, 270 Mich 222. 

Ohio.—Cleveland Trust Co. v. White. 
15 N.B.2d 627, 134 Ohio St. 1. 118 
A.L.R. 476—Fifth Third Unloa 
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testamentary in character, as discussed in Wills § 
143; and such a reservation has been held not con¬ 
trary to public policy as offering a means of evad- 
in^r state and federal inheritance taxes or incon- 
veniencingf their cnllcctioii.^ Likewise, the creator 
of a trust may grant to others powers of modiflca- 
tion.6 


TRUSTS § 87 

The right to amend a trust instrument may be 
exercised in conformity with the power reserved 
in the instrument,'^ and an effective modification 
may be made only by pursuing- the mode prescribed 
by the trust instrument.^ So, where a reservation of 
a right to revoke the trust as an entirely is made, 


Trust Co V. Foss, 16 Ohio Sunp 
66. 

Utah.—Lt'Kffroan v. Zion's Sav. Bank 
& Trust Co.. 232 P 2d 7iG. 

66 C J. p 340 note 9. 

Blg-lit to chang’d haaeflciarlds 

Mich—^Rose V. Rose, 1 NW.2d 468. 
300 Mich. 73—Goodrich v City Nat. 
Bank & Trust Co of Battle Creek, 
258 N.W. 253, 270 Mich. '222 

Th» mere poBSihlUty of future 

amendment or modiflcation of torms 
of a living: trust does not render the 
trii.st void in whole or In part.— 
BoIJes V. Toledo Trust Co., '68 N E 2d 
381, 144 Ohio St. 195. 157 A.L.R. 1164. 

6. Mich—Goodrich v. City Nat. 
Bank & Trust Co. of Battle Creek.! 
268 N.W. 253, 270 Mich. 222. | 

6. Ma.«(s —State Street Trust Co. v. I 

Crocker, 28 N.E 2<1 6, 306 Mass 
257. 128 A.L.K. 1166. | 

Grant to trustee see infra subdivision 
e (1) of this section. 

Exercise for g'raatee’s benelLt Im. 
proper 

Where son of trustor had power 
to alter or amend trust in any way, 
and to any extent, he miKht d«*cm 
desirable and his powers wore lim¬ 
ited to such changres as, in his judg¬ 
ment, would further the intcre.st of 
the trust estate, powers so g-iven 
could not !»e exercised for his bonetlt, 
since to use them in such a wa> as 
to benefit himself would !)e breach of 
trust and a violation of the govern- 
Inir laws of the state.,—(Allen v. Nun- 
nally, C.A.Ga., 180 P.'2d 318. 

7. N.Y.—^Faulkner v. Irving Tru.st 
Co. 246 NY.S. 313, 231 App.Dlv. 
87. 

Extent of power 

A .settlor of a fund held under an 
active tru.st may nut alter the terms 
of the tru.st except to the extent 
speciilftd in the .‘settlement, notwith¬ 
standing the settlor has the entire 
beneflcial uitercat in the fund for 
life.—In re Uec'.Mc's Rstate, 177 A. 792, 
317 Pa. 473—Kauffman v. Hiestand, 
200 A. 251, 131 Pa Super. 219—In re 
Lau's Estate, 27 Pu-Dist. & Co. 157, 
60 York Leg.Rec. 73. 

Orlgrinal benefiolary reinstated by 
amendment 

III.—Continental Illinois Nat Bank & 
Trust Co. of Chicago v. Art Insti¬ 
tute of Chicago. 100 N.E.2d 625, 
409 III. 481. 


Separation agreement held not exer. 

else of reserved right 
N.Y.—City Bank Farmers Trust Co. 
v. Macfadden. 70 N.Y S 2d SOJ). af¬ 
firmed S.'i N.Y.S 2d 791. 274 App Biv, 
1039. aillrmed 87 N E 2d r24. 2.99 N 
Y. 711, rcargiimont denied 88 N.E 
2d 531. 300 N T 461. 

Change or elimination of beneficiary 

(1) A power to modify, alter, or 
amend a trust agTeement In whole 
or in part authorizes a ch.ange of 
benerteiarie.s 

N.Y—In re Woodward'.s Trust, 132 
N y S 2d 266. 281 App Biv. 459, ap¬ 
peal denied 132 N.Y S 2d 924. 284 
App I>iv 838 

Pa—In re Solomon’s Estate, 2 A.2d 
825. 33'2 Pa 4(52. 

65 C.J p 340 note 12 [a] 

(2) Power to change bcnetlclaries 
was held operative on remaindermen 
as well as life tennnt.s—.Schellentra- 
ger V. Trado.smens Nat, Bank & Trust 
Co., 88 A.2d 773, 370 Pa. 601. 

(3) Grantors reserving the right 
to change a benenciary of an inter 
vivos tru.st, de.spite a stipulation of 
irrevocability therein contained, may 
make such a change. Amendments 
so a.s to make the grantors’ estat»‘.s 
heneflcianes in accordance with rea- 

I ervation served to create, if not ron- 
lirm, a reversion In the grantors — 
Guaranty Trust Co. of N. Y. v. 
Howe, 86 NY.S 2d 808. 193 Mlsc. 640. 

(4) Where settlor’s power to modi- 
fy n tru.st is unrestricted, he can so 
modify it as to exclude all beneflciii- 
ries, and make himself the sole licne- 
flciarv—Manice v. Howard S'av In¬ 
stitution, 101 A 2d 74, 30 N.J.Super 
267, 

CS) A .settlor who has ro.served the 
right to amend the trust in any nmn- 
ncr whatsoever or in any and every 
respec-t may eliminate noncunsentinK 
or minor beneficiaries—^In re Wood- 
waid’s Tiii.st, 132 N.Y S 2d 266. 2V4 
App r>iv 459, appeal dented 132 N.Y 
S.2d 924, 284 App Div. 8.38. 

Acceptance of trustor’s amendments 
by trustee 

Where trust agreement provided 
that the trustor might, at any time 
and from time to time, amend agree¬ 
ment, provided the trustee accepted 
such amendment, the trustor's 
amendments accepted by the trustee 
were valid and binding—Wilson v. 
First Nat. Trust & Sav. Bank of San 


Difigo, 166 r,2d 593, 73 Cal.App.2cl 
44 6. 

Immaterial alteration 

Alteration In trust deed w^hlch add- 
I ed phrase "the tru.stee shall receive 
reasonable costs and expenses’’ did 
I not render trust void, since provision 
I was one which law would imply In 
any event and, therefore, alteration 
was not material.—Beggroan v, 
Zion’s Sav. Bank & Trust Co., Utah, 
232 P.2d 746. 

8. U.S.—New England Mut. Life Ins 
Co v. Harvey, D.C.Masa., 82 P. 
Supp. 702 

111.—Sarasin v Ijlve Stock Nat. Bank 
of Chicago. 105 N.E 2d 752, 412 Ill. 
88 . 

Mu-s-s—Kerwln v. Donaghey, 69 N.E. 

2d 2.'>9. 317 Ma.as. 559. 

Pa—In re Reese’s Estate, 177 A. 792, 
317 Pa. 473—Kauffman v. Hiestand. 
200 A. 251, 131 PaSuper. 219— 
In re Justice’s Estate, 60 Pa.Di8t. 
& Co 632—In re Lau’s Estate, 27 
PaDi.m. Co. 167, 50 York i.eg 
Rec 73—In re Altland’s PIstate, 
Orph, 66 York Leg.Rec. 25. 

65 C.J. p 340 note 16. 

"A trust when made can only be 
. . modified as provided therein." 

—Kchoellkopf v. U. S., D.C N.Y , 36 F. 
Rupp. 617, 620, afllrmcd, C.C.A., 124 
F.2d 982. 

Strict conformity with terms re¬ 
paired 

Ma.s.s—^J'holps V. State Street Trust 
Co., 116 N.E.3d 382, 330 Mass 511. 

Method Bpecifted must be strictly 
followed 

Pa—In ro Sh.iploy’s Derd of Trust, 
53 Pa.I}ist & Co. 123, alhrmed 46 
A 2d 227, 353 Po. 499, 164 A.L.B. 
877 

Joint power and exercise 

I'.i—In re Roth's E.state, Orph., 66 
T);uiph Co. 63, 4 Fiduciary 440, 
Will 

(1) A will was held not modifica¬ 
tion of inter vlvo.i deed of tru.st not 
making a trstanientary disposition 
of property.—In re Lyon’.s Estate. 63 
A 2d 415, 161 J’a Super. 140. 

(2) A tru.st indenture providing 
tlifit the reserved ‘pow(>r of modJfica- 
tion shal] be exercised by filing with 
the trustee a written notice of mod- 
ifleatlon manifests the settlor’s intent 
that the power shall bo exercised 
only during his lifetime, so as to 
foreclose its exercise by will; and 
where a settlor retaln.s the testamen¬ 
tary power to modify the trust in- 
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it may not be amended in part;® and where the 
method prescribed is by instrument prior to the 
settlor's death with the joinder of all the trustees, 
the affixation of a trustee's si^ature to the amend¬ 
ing instrument after the settlor’s death is insuffi¬ 
cient.^® A power to modify a trust “by an instru¬ 
ment in writing” may not be exercised by an oral 
agreement.'^^ The settlor’s intention as to the mode 
of exercising the power is to be drawn from a con¬ 
sideration of the entire instrument.^^ Where no 
method of exercise of the power reserved is speci¬ 
fied, alteration powers may be exercised in any 
manner sufficiently manifesting an intention to 
allcr.i® 

A reservation of the poivcr to revoke has been 
held to include a reservation of the power to amend, 
the latter power being implicit in the former, 
provided those who have the jiower to revoke and 


those who are entitled to the corpus on revocation 
consent to the amendment.^® 

Relinquishment of power. The reserved power 
to amend or modify may be relinquished by subse¬ 
quent action on the part of those in whom it vests.^® 

(2) Construction and Operation of Provision 

A trust provision reserving the right of modification 
Is to be construed in the light of the surrounding cir¬ 
cumstances, and so as to make It effective. The right 
may be repeatedly exercised, In the absence of language 
to the contrary. 

A provision reserving the power to modify the 
trust is not to be construed in vacuo, as an isolated 
grammatical phenomenons^ but is to be read in 
its context^* and in the light of the circumstances 
surrounding the use of the words.l® A construc¬ 
tion which would render the provision surplusage 


dontiirr, a gmeral rpskluary clausa l 
In his will, dl.spo.sing of nil Iho rr.si- ] 
duo cif hi.s proporlv or nil tin- prop- 
orty lor which ho ha.s a inns or of 
iilipointmcMt, Is not nn csoroi.so of 
I ho powei of modiHcnfion—(Tiaso 
Nat. Uank of Tily of Kew Toik v 
Tomagno, 14 N Y S Sd 769. 172 Misc 
C3 

Acknowledgment; authentication 

(1) Tlio requirement of aolcnowl- 
edg-ment of any amendment is not ] 
wholly for the henoflt of the trustees, , 
and cannot be waived by them, 
whore such requirement is Included, | 
only aoknowledKod amendments are 
valid, and no others; requiroment 
of noknowlodgment mefin.s that set¬ 
tlor is required to acknowledge the 
Instrumont making the alteration be¬ 
fore a public oUlocr authorized by 
law to take acknowlcdgnicntn of oth¬ 
er writings,—Pholpa v. State Street 
Trust Co., 116 N.E.2d 382, 330 Mass. 
611. 

(2) The fact that amendments 
Avere acknowledged outnide the state 
and were not authenticated by the 
foreign county clerks, would not 
make them void, where the settlor 
had required no formal authentica¬ 
tion, but only that the amendment 
be written, acknowledged, and fllcd 
with the trustee.—In re Woodward’s 
Trust, 132 NYS.2d 2G6. 284 App.Div. 
459. appeal denied 132 N.y.S.2d 924, 
284 App.Div. 838. 

Delivery of modlfyluff laetnuueat to 
trustee 

(1) Under reserved power to modi¬ 
fy any provision of insurance trust 
agreement by written Instrument 
signed by settlor and delivered to 
trustees, settlor could not modify 
agreonient by a provision in his will, 
in absence of evidence that will was 
delivered to trustees.—Union Trust 


Co. V. Watson, 68 A:2d 916, 76 R.I. , 
223. 

(2) Amendatory instrument held 
cffei’tivcly dcliv'ered.—t'h.aae Nat 
Ibink of City of New York v. Mac¬ 
kenzie. 76 N.y.S.2d 19, 192 Mi.se. 172 

9 . N .T —^National Newark & Es.sex 
lianktriK Co v. Rosahl, 128 A 686, 
07 N.J.Eq 74. 

10. Wis -—Richardson v. Stephenson, 
213 N.W 673. 193 Wi.s. 89. 62 A.L. 

II. 681. 

11. Pa.—^In ro Justice's Estate, 60 
Pa.Dist & Co. 632 

12. NY—Chase Nat. Bank of City 
of New York v. Tomagno, 14 N.Y. 
S.2d 769, 172 Misc, 63, 

13. Mo—Liipic v. Wheeler, 242 S. 
AV.2d 43. 362 Mo. 499. 

Written lustrumeut not required 
Mo.—Lipic V. Wheeler, supra. 

14. Del —Security Trust Co. v. 
Spruance, 174 A. 285, 20 Del.Ch. 
195 

N.Y.—Chase Nat. Bank of City of 
New York v. Mackenzie, 76 N.T. 
S.2d 19, 192 Misc. 172. 

Revocation generally see Infra S9 88 - 
91. 

15. Ohio.—^TiOng V. Cleveland Trust 
Co., Com.Pl., 97 N.E.2d 107. 

16. III.—Chicago Title & Trust Co. 
V. Shellahergcr, 77 N.K.2d 675, 399 

III. 320. 

17. US—Theopold v. U. S.. C.C.A. 
Mass., 164 F.2d 404. 

18. U S —Theopold v. U. S., supra, 

SCodifylug provisions effective during 
settlor’s life 

Where settlor expressly re.scrved 
right to change provisions effective 
during her life, but waived right to 
[ revoke or amend provisions effective 
at her death, subsequently amended 
trust declaration to require trustees 
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to make payments to her on demand, 
and demanded approximately one- 
half of corpus, she was entitled to 
amount demanded, even though such 
payments might re.^sult in reduction 
of amount for distribution upon )icr 
death, and trustees would be requir¬ 
ed to pay auu'iint demanded and hold 
re-st on previous terms —Chase v. 
Switzer, Mass., 118 N.E 2d 749. 

19. U S.—Theopold v. U. S., CCA 

Mass., 1C4 F.2d 404 

Resort to oztrluslc evideuce miiA 
be had to determine the intent of 
the BC'ltlor when he created tlio trust, 
the circumstaneeB existing at the 
time of the creation of the trust, and 
also the settlor’s eondui't subseiiuent 
to the creotlon of the trust are ma¬ 
terial and admissible-—Theopold v. 
U S. DC Mass, 69 FSupp. 946, re- 
I ver.sed on other grounds, C.C.A., 164 
F.2d 404 

What settlor actually did by way 
of ameudjueut at a subsequent time 
was not evidence of power he had re¬ 
served to himself, but was some evi¬ 
dence of hiB intention at time of cre¬ 
ation of trust containing reserved 
power to amend it.—Theopold v, U. 
S., D.CMass , 69 F.Supp. 946, reversed 
on other grounds, C.C.A., 164 F.2d 
404. 

Bzclnslon of chlldraa or graadchil. 

Area 

(1) Where settlor created Inter vi¬ 
vos trust limited to his children liv¬ 
ing at death of wife and children of 
any deceased child per stirpes, and 
reserved power to himself and his 
wife to amend trust deed so as to ex¬ 
clude any of their children, such pow¬ 
er carried by implication power to 
exclude grandchildren—^Fidelity Un¬ 
ion Trust Co. V. Warren, 88 A.2d 124, 
135 N.J.Eq. 239. 

(2) Construction as to parties gen¬ 
erally see infra {9 166-169. 
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should be rejected if any other course is rationally 
possible.*® 

A particular provision of this nature has been 
held to authorize only slii^ht or trivial chang-es in 
the trust instrument;*^ but it has also been held 
that, in the absence of anything in the text of the 
instrument to indicate that the word “amend,” as 
used in such a provision, is to have an unusually 
restricted meaning*, the word is not to be strictly 
construed so as to refer only to minor changes in 
the operation or management of the trust,** and is 
not to be so construed as to forbid any amendment 
which would materially vaiy the re.spectivc proj)- 
erty interests of the beneficiaries.** Where a 
trustor reserves the right to make certain changes 
or “such other changes as may m my opinion be 
for the best interest of my beneficiaries,” the phrase 
“such other changes” must refer to changes similar 
to the changes provided for in the trust declara¬ 
tion;** and such a provision has been held not to 
give the trustor power to use the income from the 
trust estates for his own usc.*^ Where a trust 
instrument contains no special provisions covering 
the investment and other administrative handling of 
accumulated income, such income is subject to the 
power reserved by the settlor to amend the general 
administrative provisions of the trust instrument.*® 
Under a trust agreement for the payment of income 
to the creator of the trust during his lifttiine and 
on his death to others, an atneiidincnt by naming 
the creator’s wife as remainderman does not, per 
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se, have the effect of revesting title in the creator 
to any part of the principal.*^ The reservation by 
a settlor, in addition to an interest for life, of 
power to alter or amend the trust, or to withdraw 
principal from it, with or without the consent of 
(he trustee, docs not make incomplete a gift over 
to the .statutory next of kin.** 

Frequency of ameudment. Where the settlor of 
a deed of trust expressly reserves the right to 
modify or amend it, the right to amend may be 
rcjicatodly exercised if there is no language in the 
trust c’cjircssly or by necessary implication restrict¬ 
ing the right to one cxcrcis# thereof.** So, where 
the settlor reserves the power to modify the trust 
indenture “from time to time,’* as he may sec fit, 
such iMJwer is not exhau.stcd by its exercise five 
times.** As used in a tnist instrument providing 
for amendment of the trust by unanimous action of 
the settlor’s family “at any time,” the quoted phrase 
docs not necessarily mean at any one but 

should be interpreted as equivalent to “from time 
to time,”** where a con.stniction limiting the amend¬ 
ment power to a single amendment would seem to 
fall far short of accomplishing the settlor’s pur¬ 
pose.** 

Amending instrument. Modification or alteration, 
under a reservation of power, may take the form of 
a supplemental trust indenture, complete in itself 
and intended as a substitute for the original, so 
that the only rights arising are those created under 
the supplemental indenluie.*'* However, a stipple 


20. us —^ThfOpiUd V U S , D C. 
Mafls, 69 F Rupp. 94fi. reverwrd on 
other proundH, C’.CA,, 164 P 2d 404. 

21. U S.—Th.'Opi>ld v. tJ. S.. CCA 
MasH.. 164 P M 404. 

82. US —Welch v. TiThunn, C.C.A. 
KTttHft. 126 P.2d 69fi. cerlmrnri de¬ 
nied 63 S.Ct. 37, 317 U.S. 644, 87 
L.Ed. 519. 

83. U.S —Welch v. Terhune, nupra, 

24. U..R—^Norris v. Jones. U.C Okl., 
31 P.Supp. 463, alllnned, CCA, 
Jones V. Norris, 122 F.2d 6. 

25. U.S—^Noma v. Jones, D C.Okl., 
81 F Supp. 463, affirmed, C.C.A. 
Jones V. Norris, 122 F 2d 6. 

85. U.S—P^nsten v. C. I. Jt, C.CA. 
8. 148 F 2d 805. 

Shift of ‘bsasfloiarles* iatorsata 

The |fcncr.il power reserved hy aet- 
tlor to change any benodclal Interest 
In the trusts was applicable to ac¬ 
cumulated net Income account to ex¬ 
tent that ho could at least shift the 
proportionate Interests of the named 
beneficiaries in the trust funds.— 
Funsten v. C. I. R., supra. 


27. NT—Petition of Tu»’ker, 70 N. 
T.S,2d 626 

2a Mass—National Shnwmut Hank 
of Iloston V Joy, 5,7 N P 2d 113, 316 
Hrluss 457. 

29. Pa—^In re Goodell’s BHlate, B3 
PuDist & Co 18. 

Sa US —Tiieopold V. U S, P.C. 
Maj4s. 69 FSupp. 94B, revi rfli d on 
other grounds, (;C.A., 1C4 F 2d 401 

31. Mas«»—State Street Trust Co v 
Crraker, 2« N E 2d S, .706 Mawn 
257, 128AL.R 1166. 

Phrase '^tmat herelabafore ooa- 
talited,*’ la such indenture, was in¬ 
tended merely as a general reference 
to the trust originating in Indenture, 
whcllier or not amended—Sint© 
Street Trust Co. v. Cmtker, suiira. 
■ffaet of language la aettlor'a rosar- 
▼atioB. 

The use of words "at any time." In 
Betti or’B reservation to himself of 
power to amend If "at any time" dur¬ 
ing hlB life thero should he a failure 
of issue of either of the children, did 
not Indicate that general puwt r of 
amendment Immediately following. 
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providing that trust might be amend¬ 
ed "at ,’iiiy time,*' wns to In* I'Xcrcised 
hut onro—Slate Street Trust Co. v 
('riu Iter, supra 

32. Ma.ss —State Street Trust Co. v. 
Crotki'r, supra. 

33. Mass—Rtnte Street Trust Co. v. 

I Cnu kiT. supra 

Bole as to exhauatioii. of power of 
appoiatmeat, as tu any ]>articul<'ir 
pi open y, by single oxen i Me Ihereof, 
was held Inapplicable, where settlor 
Intended to create a sorien of powers 
of appointment to be exoKMsed fiue- 
ceSRively during the entire duration 
of the trust.—State Street Trust Co. 
V. Crocker, supra 

34. Vt.—State V. Bankers' Trust Co., 
1C4 A 377. 105 Vt. 220. 

Diapoaltioii of all ^nut ftiiUla 
^Vhe^c supplemental Indenture dls- 
poMfd of all trust funds, none of dis¬ 
positions made by original Indenture 
could stand—State v. Bankers’ Truat 
Co. supra, 

AmsadmsBt li4ia not to astaUlsh 
new trust In terms of old a» amended. 
—Softon v. San Dlogo Trust & Sav. 
Bank, Cal.App, 106 P.Sd 074. 
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mental agreement, executed in accordance with the 
terms of the original, may be such that particular 
provisions of the original arc not affected by the 
supplemental agrecmeiit.35 Where a trust instru¬ 
ment provides that the trustor can, at any time, 
supplement the instrument, the mere loss or destruc¬ 
tion of one copy of an amendment cannot amount 
to a rcvociition of the amendment to the trust ,36 
and the fact that the donor, in several amendments, 
lists the dates of several prior amendments does not 
have the effect of reviving the amendments men¬ 
tioned and revoking those not mentioned.3'^ 

l^oivcT as overriding icrmination pro7isions 
Where a trust agreement embodies the sul>staiice of 
a proposal api>eaniig in a plan of reorganization, 
and it is uncertain whether the parlies to the agree¬ 
ment intended that the power to amend shall over¬ 
ride the termination provisions of the agremient, 
the ri organization plan can be considered in order 
to ascert.iin the intent of the iiartics,^** although 
the plan preceded the agreement and the trustees 
were not parties thereto.^* 

Conversion of single tiust into separate trusts. 
Under a restrvation of power to alter a tn.i‘'t, the 
grantor and beneficiaries have been held empowered 
to convert a single trust into separate trusts fur e.ich 
beneficiary.^® Particular iiistnimtMits umetidiiig the 
the deed of trust to this effect have been hchl not 
open to the objection that the suliject uf the trusts 


was not adequately defined and the fact that the 
trusts arc kept iii one fund docs not necessarily 
defeat the intention of the parties and require the 
conclusion that there is but a single trust.** 

Amount or proportion received. If a settlor who 
reserves the right to change or modify the amount 
or proportion to be received by any beneficiary can 
only reduce the amount of a share to a nominal or 
negligible amount, a beneficiary whose share is 
completely abolished cannot obtain relief in a court 
of equity so, in effect, a reserv’ation of the right 
to modify the amount or proportion each beneficiary 
is to receive includes the power to modify it so 
that one beneficiary receives no part of the trust 
estate.** 

Failure to exercise power. Where there is never 
even an attempt to exercise a reserved power to 
alter or modify a trust, there is no impairment of 
rights in remainder.*® 

d. By PartieB Generally 

Authorltlet differ as to whether the partlee may 
modify a trust. A settlor not reserving the right to 
modify generally cannot do so without the beneficiaries' 
consent. 

It has been broadly held that the law grants no 
power to the parties to alter the terms of a trust.*® 
Under other authority, a trust agreement may be 
modified by consent of all the parties in interest;*^ 


35. Fla—Williamn V. WllhamH, 6 Pu 
2d 276, 14 9 Fin 464. 

36. Ill—(’cmtinrntnl Illmoin Nnt 
Jtank & Trust t’o. of ChlcHpo v. i\rt 
Institute of Chicago, 300 N I'3 2tl 
626, 400 Ill. 481. 

87. lU.—Continental llIinoiB Nnt 
Dank & Trust Co of ChloaKo v 
Art IiiHtituto of Chicdfro, bui'in. 
3 a. TU—OlHon V Rcissptter, 77 N.IS 
2d G62, 3!»9 III 222 

Termination ifi'iicrHlly sen Infra 89 
92-97 

Data to 1)0 considered 

li.ilu whii’Ii lifid boon thcrolnfoio 
llb'd with Hocijiitios mid cx« biuino 
c'liniiiiisMon for n'^i^tration jiuipoH- 
os, and wliioh r<>fi Mi d to toinunnlion 
of trie 1. could bo < onsjdciird in older 
to asioit.iin int»*nt of the purtU's.— 
OlBon V tor, supra 

39. Ill.—Olson V. Uo.ssctter, supra. 
4a U.S—U. S. Trust Co. of Now 
York V. C. I. R. 56 S.Ct. 329. 296 
US 4M, 80 L.Kd 310. followed in 
Helvenns v. Mclivaine, 6G S.Ct. 
8S2, SOC U.8 488, 80 Ij.JSd 345. 

41 . U.S—U. S. Trust Co. of Kew 
York V. C. I. R. 66 S.Ct. 329. 296 
U.S 481. 60 Liild. 340, followed in 
HolvonnK v. Mollvalno. 66 S.Ct. 
832, 296 U.S. 488, 80 L..Kd. 346. 


42. ns—U. S Trust Co. of New 
York V C 1. R. 66 .S.Ft, 329, 29C 

I US 4H1, SO LiKd .140, fi.lloiM-d In 
Hi'lverinK V Me itvmiie. 56 S.Ct. 332, 
296 U .S 1S8. 60 L I'JcJ 346 
Beaeon for rale 

An uiidiMdfd intf»rost in propiTly 
may cntislituto the. oorpua of iiliu'-l. 
and thiTH m.iv be* tccveral trusts 
where therr is but oin* corpus ■—Muc- 
MniiUH V. C. I. R, CCA.6, 331 F.2d 
670. 

xureot of trastee’s treatment of oor- 
PUB 

Once an estate is cron led, no Huhso- 
qiient course ol dcalinK ean chmii;<' 
its nature, und, .*iUhoui;h truslfc’s 
tif.ilinMiit of the corpus mny Ihriiiv 
lijnlit on Kiuntoi’B lilt ('111 Kill ^vhire 
other «*rit«*ria coincide, such In-al- ( 
inent does not control uIutp thiTC 
are opposing indicia of hi» purimsc 
cicailv cxi>rcs.svd—MacManus v. C 
T R. supra 

43. N.T—In re Woodward’s Trust, 
132 NY.S.2d 266. 284 App.Dlv. 469, 
appeal denied 132 N.T.S 2d 924. 284 
App.Dlv 838 

4a NT.—In re Woodward's Trust, 
supra. 

45. tldass,—^Kerwin v. Donaghy, 69 
' N.h:.2d 299. 317 Mass. 669. 
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45. Me—Porter ▼. Porter, 20 A.2d 
466, 138 Me 1. 

Dlvsstaneat of property from appoint¬ 
ed pnrposes 

Where trinst is created for spccillc 
purpose, and is so limited that It is 
not lepugnnnt to rule against por- 
|M tuitir s, and it Is in uthor respects 
lei!;il, neilher trustee, nor lestui nor 
cestui’a cieUiturs or assignees can 
divest projierty from appointed pur¬ 
poses—^IluKhcH v. Jackson, Tex.Com. 
App . 81 a W 2d 666 
Trust held not spendtlirift trust so 
as not to be anii'iiduble even with 
consent of beneln*iaries—Welch v. 
Welch. 290 N.W, 768. 235 Wifl 282, 
in.'ind.itc modihed on other grounds 
29.! N W. ITiO. 236 Wis 282. 

I Bights of minor elilldren and of per- 
sons in esse 

I’ll—In re Thorp's Estate, Orph , 90 
PitlsbLegJ. 493. 

47. Ky —liUdlow’s Trustee ▼. Lud¬ 
low, GO S.W2d 965. 249 Ky. 396. 
N.Y.—In re Zinke’s Trust, 83 N T.S. 
2d 813. 

ra—Goldberg v. Goldberg, Com.Pl., 
62 Dauph Co. 160. 

Tex.—Corpus Jtuls guoted la Sayers 
V. Raker, CiV.App.. 171 S.W.2d 647, 
551. 

66 C.J. p 840 note 98. 



89 C.J.S. 


but, although there is some authority to the con¬ 
trary, ^8 the trust beneficiaries cannot modify the 
terms of a trust,"*® and they cannot revise the provi¬ 
sions of the trust instrument to suit their own de¬ 
sires.®® 

Where the creation of a trust is not affected by 
fraud, duress, mistake, or accident,®'^ and the pow¬ 
er to modify or alter the trust is not expressly re- 
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served,*’® the settlor is without power to modify or 
alter it, even though it was created without con¬ 
sideration;®® but an unlimited reserved power to 
withdraw the principal has been held to include tlic 
power to amend,even in the absence of an express 
power of amciulmcnt.®® So, after an express trust 
has been perfectly and completely created, and the 
rights of the beneficiaries have thus become vest¬ 
ed,®® the trust may not, in the absence of a power 


Doaor aad lole lieneflciary 

U.S.—C. I. R. v. Bacher, C.C.A.6, 102 
P.2d 600. 

Purposes of trust not fully aocoxn- 
plisliea 

If the settlor and all the benefl- 
f'uiries are sul juris and consent, they 
can compel the moditW-ation of tlic 
trust, although the purposes therc-of 
have not been fully accomplished — 
Botaum V. Havana Nut. Bank, 12 N 
E lid 203, 367 Ill 539. 
lucreafla In amounts of annuities 
M.iss.—Springfield Safe Deposit & 
Trust Co. V. Stoop, 96 N.E 2d 101, 
226 Mass. 3C3. 

Amendment of provision reg'arding' 
payment of taxes 

Ohio—Long V. rieveland Trust Co., 
Com.Pl.. 97 NE 2d 107. 

A spendthrift trust may bo modi¬ 
fied by agreement of all inlcrestod 
parties, Including settlor, oven 
though no such power wa^ expressly 
reserved In trust agreement — Sav¬ 
ers V. Baker. Tex.Clv.App., 171 SW. 
2d 647. 

Fnrticnlar aereement held modlflahle 

Tex.—Sayers v. Baker, .supra 
Under statute requiring trustee to 
follow all directions of trustor given 
at time of creation of tru.st, t xe« j)t 
as modified by the conaonl of all jiur- 
ties interc.'ited, declaration of trust 
by which beneficiaries who were giv¬ 
en possession of pri'ini.ses WM-re re¬ 
quired to deposit a certain amount 
monthly with trustee for tru‘’(ur.s 
benefit was hold to have boon modi- 
fp‘d so as to require of beneik-iurios 
smaller sum monthly, by letter of 
tuistor to beneficiaries so reducing 
jiTuoimt.—Elliott v Agajiinian, 64 P. 
2rl 1159, 19 Cal App.2d 244. 

Waiver of veto power 
Where will gave consultant bank 
veto power over trustee’s proposed 
changes In investments and new in¬ 
vestments, offer of two beneficiane.s 
to waive veto power provision wu,s 
properly rejected by court, ■W'herc 
pel sons other than those making offiT 
had interest in the trust est.'ite by 
way of remainder.—^U. S. J^atlonul 
Bunk of Portland v. First Nat, Banl; 
of Portland. 142 P 2d 78,*;, 172 Or. 683. 
opinion clarified 143 P.2d 909, 172 
Or. 683. 

48. A sole beneficiary, or several or 
successive beneficiaries all of whom 


consent and none of A\h(im suffer 
from disability, may direct that the 
performance of a tru'it be modified — 
Washington Lo.nn it Trust <’o. v Co’- 
by. 108 F2d 743, 71 AppDC. 236 

49. U.S—Warner & Swa.sey Co. v 
lluiiterholz, D C.Minn , 41 F Supp 
498 

Wis—^In re Boyle's Estate, 288 N.W. 
257. 232 W1S 631 

Preelng minor’s interest from trust 

A Will which gave miiioi a part in¬ 
terest In income of property devi.-^od 
in trust until he should roach the 
age of 21, at which time fee-simple 
title was to vest in him. could not be 
so altered by him as to free his In¬ 
terest from the trust during minori¬ 
ty—McKenzie v. Perdue, 19 K E 2d 
765, 67 GaApp. 202, revel sed on oth¬ 
er grounds Perdue v. MiKenzie, 21 
f? E 2d 70.5, 194 Ga. 356; vacated on 
other giounds McKenzie v Perdue, 
23 SE2d 183. 68 Ga.App 498. 

50. Ill.—Altemeier v. Harris, 81 N. 
E 2d 22, 335 111 App 130, olhrmed 
86 NE2a 229, 403 III. 346. 

The beneficiary of a spendthrift 
trust is without power to modify or 
ameliorate its re.slriction.s by agree¬ 
ment with the trustee—In re Ileyl’s 
E.state, 43 A 2cl 130. 352 Pa. 407, 
Transfer of interest by beneficiaries 
The term.s of trust ngreemeiil could 
not be modifii'd, and right in stock 
constituting corpus of trust acquired 
liy pcr.sorus not named a.s trust bene¬ 
ficiaries, through agreement with 
such beneficiaries, who had power, 
under tru.st agreement, to tran.sfer 
their intere.st In stock bv wmII only — 
Childs V Gross, 107 P 2d 424. 41 Cal 
APP.2d 680. 

61. Miss—Anderson v. Love, ir>3 
So 369. 169 Miss 210. 

Pa—In re Fiit jaiutk’s E.state, lOO A 
2cl S.5. 37;^I’a 484 
Trust void as to creditors 

Since, as to creditors, a deed of 
trust IS agriinst public policy nnd 
void which seeks to retain in .settlor 
the beneficial Incidents of owuier'-hij' 
while pl.icing the trust estate bound 
the reach of creditors, the settlor 
may modify. In favor of his creditors, 
the terms of a trust which could be 
stricken down at their in.stance —In 
re Jackson’s Estate, 60 Pa Dist, 6i Co. 
292, afllrmed 40 A.2d 393, 351 I’a. 89. 

52. U.S.—Commissioner of Internal 
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I Revenue v. Guitar Trust Estate, 

I C.C.A Tex. 72 F 2d 644. 

DC.—I..ibertv’ Nut. Bank v, Ilicks, 
173 F2d 631, 84 U.S.App.D C. 108. 
9A.LR2dl3B5 

Mass.—Phelps v State St Trust Co , 
115 NE.2d 382, 330 Mass. 611— 
I Leiibv V Old Colony Trust Co„ 
93 N E 2d 238. 326 Mass 49. 

Mis''*—Anderson v. Love, 153 So. 369, 
KiO Mis.s 219 

N Y,—In ro Woodward's Trust, 132 
NY.'^l’d 206, 284 App.Div. 459, ap¬ 
peal denied 132 N Y S.2d 924, 284 
App Div. 838—County Trust Co. v. 
Young, 27 NYS.2d 648, 262 App. 
Div 31, reversed on other grounds 
40 NE2d 1019, 287 N.Y. 801. 

Pa—In re .lustice’s Estate, 50 Pa 
Dnst Co 532 

Rl-Est;ili* of Malley v. Malley, 84 
A 2<1 761 .9 R 1 407. 

Where tinstor created Irrevocable 
trust, reserving only power to ap¬ 
point succe.«iMor trustee in event that 
named tru.Mtee should die before trus¬ 
tor, he I'ould not, by subsequent 
tru.st, disturb irrevoonble trust or In¬ 
directly do so by infiiiencing an inter¬ 
pretation of Its terms contrary to 
words used in circumstances then 
existing —Tiillard v, Liiiaid, 26 N.E. 
2d 933, 63 Ohio App 403. 

Executed conveyauce under seal 
Where trust mstruriient was an ex- 
ei uu d < onvt'vunee under seal nnd was 
aceepled hv the trustee, the trust In¬ 
strument V binding on the st Ulor 
and Loul<i 1.1 )t be rnodilh'd except a.s 
lar ns the pewer of modification was 
reserved tlierein—liorey v Guarento, 
22 N E 2d 99, 303 Mass. 669 

53. Miss —Anderson v. Love, 163 So. 
369. J69 Miss. 219. 

RT -C.itneau v Carne.'iu, 0 A.2d 16, 
63 Tt i 411.. 131 ALJl 4.50 

54. ]’.i“-In ri' Yosts Estate, 87 Pa. 

J>is| Co. 40, 42, 4 Fiduciary 106. 
“fJ^ftllorl . . . should be per¬ 

mitted to do directly that wlueh he 
could h.'ive done indirectly.”—In re 
Yo.st’i! Kstate, supra. 

55. I’a—In re Yost’s Estate, supra 

56. Ill —McCartnev v. Ridgway, 43 
NK S26. 160 Ill. 129, 32 L H.A. 
.5.55 

N Y —In re Gu.'iranty Trust Co of N. 

Y., 74 N Y S.'*d .5.59, 

Tex—Corpus Juris quoted iu Sayers 
V Baker, Civ.App., 171 i}.W.2d 647, 
651. 
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of modification reserved, or unless a provision for modify the trust where the settlor surrenders privi- 
such power was omitted by mistake, be changed, leges retained under the trust instrument;®® nor 
altered, or modified by the settlor without the con- may a trust agreement be modified by agreement 
sent of the beneficiaries,®"^ and this is true even between one of the settlors and the trustee, with- 
though the trust is a voluntary one.®® out the consent of the other settlor or of the ben- 

eficiaries.®^ The con.scnt of some of the beneficia- 
Thc settlor and trustee may not, without the ben- rics to a change or modification of a trust does not 
eficiarics' consent, modify the trust to the prejudice affect the status of other beneficiaries who do not 


of the beneficiaries,®® although it 

Beducliic estate of oestnie qne trust 

U s —Crulfhrr v. Joyce, C C.A N IM , 
134 F.2d 809. 

Vested rights of remalndermaa 

cannot lie disturbed by change in 
trust agreement—Eaultable Trust 
Co. V. Gallagher, 77 A.2d 64 8, 32 Del 
Ch. 401. 

57. N.Y.—County Trust Co v. 

Young, 27 N Y f? 2d <548, 2fi2 App. 
Dlv 31, rever.Mcd on other grounds 
40 NB2d 1011), 287 N.Y 801 
I*a—Thomiison v Fitzgerald, 22 A.2d 
058. 314 1>a 90 

Tex - -Corims juris quoted la Sayers 
V Dakcr, Civ A])p., 171 S W 2d 547, 
661. 

06 C.J. p 340 note 2 

Attempted ellxnlnatiou of beaeflcla- 
rles 

NY—In re Mackey's Will, 36 N.Y.S, 
2d 551. 

Bednolug Interest of benaflolarles 

US—Ciulcher v. Joyce, C.C.AN.M., 
1.34 F 2d 809. 

Oonsant of oontijigent beuellclary aot 
necessary 

Tex—Sayers v. Baker, Civ.App., 171 
SAV 2d 547. 

Residuary benoflclary could not 
eompl.'iin of niodifleut nm of agree¬ 
ment authorizing priinnry bcmdiriary 
to withdraw nioio than eertaln 
amount where monthly wi1 hdrawnUs 
Avould not liuvu exceeded that amount 
but for witlidiawnl.s made by ro.sidu- 
aiy bi'Mclii i.iry with eon.sent of pri- 
ni.Miy beneflclary—Sayers v. Baker, 
&uj>ia 

Beversioaory Interest 

(1) Whether tiuHt for pnynu'nt of 
ineonu' to settlor Li*‘;ites a reNertioji- 
ary interest m ollieis, mj Ihfit settlor 
cannot modify the agreement with¬ 
out their consent, depends on the in¬ 
tent of the settlor as disclosed in 
the language u.sed in the trust in^tlu- 
ment Trust held to create no re¬ 
mainder Interests, and settlor, as sole 
beneficiary, was authorized to modify 
trust instrument so that trustees 
could pay him more than fixed 
amount of income.—May v. Marx, 20 
N.E.2d 821, 300 Ill App. 144. 

(2) However, a grantor could carve 
out and conter additional bonellts and 
estates from his reserved reversion¬ 
ary interest without consent or par¬ 
ticipation of person to whom trustee 


IS permissible to | consent. 

Is required to pay Income.—In re 
Isaacs' Trust. 83 N Y.S 2d 808. 

(3) Where trust indenture created 
a rever.oion and not a remainder in 
grantor's lieirs, comsent of grantor’s 
heirs was not necessary to amend¬ 
ments eliminating right of grantor to 
alter or revoke disposition of corpus 
and providing for payment of corpus 
of trust to grantor’s brother on death 
of grantor.—In re Prehn, 132 N.Y.S. 
2d 244. 

Infant ramainderman 

An infant holder of vested remain¬ 
der under tru.st agreement could not 
consent to modification authorizing 
Rub.stltutlon of realty for real estate 
corporation stock aa corpus of trust, 
but infant’s Inability to consent did 
not affect validity of substitution 
agreed to by grantor, life beneficiary, 
contingent remaindermen, and tru.s- 
tco, where agreement, prior to modi¬ 
fication, authorized trustee, with ap¬ 
proval of grantor, to sell or exchange 
secunlles forming trust fund or to 
reinvest fund In socuiitio.s, and in¬ 
fant was not harmed bv such substi¬ 
tution A trust indenture, reserving 
to grantor right to pass on reinvesf- 
meiit OT .sale of trust principal, with 
su'll right pus'ung to cxecutor.s of 
grantor's estate in event of grantor’s 
death during continuance of trust, 
and reserving no power to revoke or 
modify terms in other respects, could 
not be changed so as to require life 
beneficiary or survivor of grantor or 
lil«- beneficiary, or their dc.signee, to 
approve projected sale of trust prop¬ 
erty, where infant remainderman was 
alive and w'as not a party to attempt¬ 
ed change and could not be bound 
tlicreby.—In re Isaacs' Trust, 83 N.Y, 
.S 2d 80S 

Settlor OB sole party in Interest af¬ 
fected 

A deed of trust giving ft life Inter¬ 
est to settlor’s wife and, at her death, 
vesting m settlor a general testamen¬ 
tary power of appointment of the en¬ 
tire principal without a gift over in 
default of appointinent, although ex- 
jires-sly declared to be Irrevoi able, 
may be modified by means of a subse¬ 
quent deed of trust, since settlor him¬ 
self, as donee of the power of ap¬ 
pointment and as the holder of any 
right of reversion or Interest not 
passing thereunder, is the only par¬ 
ty in interest affected by the supple- 
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mental deed: if no attempt Is made 
to change the trust provisions in fa¬ 
vor of settlor's wife, her consent to 
modification of the trust is unneces¬ 
sary—In re Jackson’s Estate, 50 Pa 
Dlst. & Co. 292, affirmed In re Jack¬ 
son's Trust, 40 A 2d 393, 3.51 Pa. 89 
Detractiiig from trixBt; affidavit 
Where trust was express and com- 
plefed, nothing that grantor did 
thereafter could detract therefrom, 
and affidavit which grantor filed for 
record and w'hich sought to detract 
from trust, was without force or ef¬ 
fect—Wynekoop V. Wynokoop, SB N. 
E.2d 457, 407 Ill. 219. 

58. Mass—Thorp v. Lund, 116 NE 
946, 227 Mass. 474, Ann.Cas.lSlSB 
1204. 

59. Ill—Morrison v Nugent, 36 N 
E2f] 681, 311 Ill App 411. 

Ky — Corpus Juris quoted lu Hint's 
V. Louisville Trust Co, 254 S W 2d 
73. 76 

N Y.—Chemical Bank & Tru.st Co. v 
Ott, 289 NY.,S 228, 248 AjqiDiv 
40(1. modified on other ground.'^ 10 
NE2d 557, 274 NY 572. reargu- 
niont denied 1() N E 2d 689, 274 N. 
y. 63 0 

65 C J p 340 note 4. 

Bate oud burden of trustee’s commls. 
slons 

In the absence of a reserved pow¬ 
er to modify a trust, the settlor may 
not. by subsequent contract with the 
trustee, agree to a rale of commis¬ 
sions in excess of that fixed by law 
and shift the burden thereof from the 
income of life ti nanls to the principal 
passing to ultimate remaindermen.— 
In re Justice's Estate, 50 Pa,Dist. & 
Co 632. 

Subsequent agreement 

How'fver, a subsequent agreement 
between grantor and tru.st ce has been 
held to set up remainder interests.— 
In re Isaacs’ Trust, 83 N.Y.,'? 2d 808. 

60. Ky.— Corpus Juris quoted in. 

Hine.s V Louisville 'I'rust Co., 264 
S W 2d 73, 75, 

65 C.J. P 340 note 5. 

61. Kan—Bayless v Wheeler Kelly 
Hagny Trust Co., 109 P 2d 108, IBS 
Kan. 81. 

62. Tex.— Corpus juris quoted la 

Sayers v. Baker, Civ.App,, 171 S.W, 
2d 647, 651. 

65 C.J. p 340 note 6. 
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When the original trustor undertakes to reshape 
or remold a trust, the better to conform to his ideas, 
he is still the grantor of the trust estate, regardless 
of the form that the reshaping or remolding of the 
trust may take.®3 One who becomes a party to a 
modification agreement cannot claim to stand in 
the position of a creditor within the meaning of the 
rule avoiding conveyances in fraud of creditors,®^ 
and cannot, after the lapse of several years, inter¬ 
fere with the vested rights of other parties.®^ 

Parol agreement. A deed of trust under which 
the management of property is given to the trustee 
cannot be altered by parol agreement.®® 

e. By Trustee 

(1) In general 

(2) Deviation authorized by court 
(1) In General 

Except as permitted by the trust terms, a trustee 
may not alter the terms without the beneficiaries’ assent. 

After accepting a trust, a Irustce may not, willi- 
out the assent of the beneficiaries, alter the 
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terms thereof,®8 unless, and except as, permitted by 
the terms of the trust.®® A trust created in writing 
cannot be varied by a subsequent declaration of the 
trustee.^® 

Extension of trust. Persons free to contract may 
grant trustees the power to extend the trust in any 
manner and under any conditions. 

(2) Deviation Authorized by Court 

in an emergency, or In circumstances not anticipated 
by the settlor, an equity court may, In order to pre¬ 
serve the trust or effectuate its purpose, authorize the 
trustee to deviate from its terms. 

A court of chancery cannot alter or enlarge the 
powers conferred on the trustees by a valid trust 
instrument “^2 However, in an emergency, a court 
of equity may, for the preservation of the trust and 
the protection of the beneficiaries from loss, au¬ 
thorize a trustee to depart from the terms of the 
trust agreement and a threatened loss of the 
trust estate constitutes an emergency within this 
rule.'^^ So, a coiiit will pcnnit or direct a trustee 
to dexiatc from the terms of a trust if, owing to 


Proposed jnodlfloatlon by life ten- 
aats by proceed in*? to which remain¬ 
dermen are not parties was not .lU''- 
tlfied, and refusal by trustee or chan- 
oellor was not abuse of diseretinn. 
whore the proposed modification rais¬ 
ed issues in which the rornainclerincn 
had a vital interest—Kccdy v- John¬ 
son's Estate, 26 So.2d 685, 200 Mifes , 
205. ' 

Effect on rl^ta of others interested 

A bcnollciary may consent to the 
diminution or release of his own 
rights. l)ut cannot affect or reduce 
by admission, acquiescence, or con¬ 
sent the rights of other persons inter¬ 
ested in the estate—In re Andrade’s 
Estate, 31 N.Y.S,2d 25, 177 Misc. 632 

Consent by all residuary benefi¬ 
ciaries to Invasion of corpus of trust 
for benefit of life beneficiaries held 
not shown —In re Van Deusen’s Es¬ 
tate, 182 P.2d 565, 30 Cal.2d 285. 
Tmstor as sole beneficiary during 
lifetiine 

Where father, who conveyed his 
property to two sons in trust, was 
sole beneficiary during his lifetime, 
his children had no claim to proper¬ 
ty except as heirs and next of km, 
and validity of instruments rel.'itm*. 
to tru'^t property, by virtue of which 
one child obtained property, could 
not be contc.sted by the other chil¬ 
dren during father’s lifetime; stut- 
ute making relatives liable for sup¬ 
port of paupers could not be relied 
on by children as basis for suit to 
contest validity of instruments. In 
absence of any evidence that father 
was a pauper.—Dodge ▼. Dodge, 32 
A 2d 619, 69 R I. 187. 


63. ITS—JM • •Manu.H v. C. I. R, C.C 
A 6, 131 1-’ 2(1 67(1 

64. T’n—rUit liner v. IJuchner, 34 J’a 

Dist & .'''7 

65. Pa—JUn hn<‘r v Diiehner, supr.i 

66. SC—Dinder v. KnhoNon Hank 
& Trust Co. 170 KE 429, 170 SC 
373. 

67. Ga.—Va.'^on v. Gilbert, 26 S.E 
409. 99 <Ja 220 

C5CJ p 340 note 17. 

68. Md —Walbm h v. Walbacli, IOC 
A 422, 165 JMd 8 

Compromise agreement held tinen- 
foroeable 

Md—Walbach v. Walbach, supra. 
Baty to go to court 

Where' an exigency not foreseen by 
i testator In estahli.'-hing te.stamentury 
tru.st occurs, in which tru.stcc has nci- 
I ther expre.ss nor implied power to 
[act. trustee conceiving his trust to 
be impenb d, and being without <'on- 
ferrod power to act. should go to ft 
court of equity for relief—Towan v. 
Hamilton Nat Bank. 146 .‘^.W 2d 359, 
177 Tenn 94, certiorari denied Cow¬ 
an V. Hamilton Nat Bank of Knox¬ 
ville, 61 set. 1116, 31J US. 692. 85 
LB(1 1596. 

69. Alass—Stabler v. Seviiior, 84 N. 
E 2d 447. 324 Mass, 18 
Amendment held fair and eqnlta- 

ble to all partus to trust—^llendin 
v American Distilling Co., D C.Ill., 64 
F.Supp. 8G3. 

unrestricted power to amend 

Under provision that declaration 
of trust may be amended or extended 
by trustees from time to time as in 

895 


tht'lp discretion shall seem br.st, the 
power to amend was unrestricted.— 
.''il'ihJor V, SeMiior, 84 N E 2d 447, S24 
Ala.‘'s 18 

70. Cal —Burling v. Newlands, 44 P. 
810, 112 Cal. 476 

71. Tll—Ru.ss V. Blnir, 71 N E 2d 
8!S. .730 IIlApp 671. reveriu'd on 
other grouiubs 77 N.E 2d 662, 899 
111 272. 

72. Ill—Stephens v Collisnn, 113 N. 
E 691, 274 Ill. 389. Ann Cas 1918D 
559 

Mo —Brookings v. Mis-sisaippi Val. 
Trust Co.. 196 SAV.2d 77C, 355 Mo. 
513. 167 ADR. 1424. 

73. Conn.—Hoffman v. First Bond 
Mortgage Co. of Hartford, 164 A- 
666. 116 Conn. 320. 

Mo—.S( igle v First Nat Co., 90 S. 
W2d 776, 338 Mo 417, 105 A.1. R. 
181. 

Nil—Petition of Wolcott, 66 A 2d 
641. 95 Nil. 23, 1 A.L.R.2d 1323 
NJ—Hardy v. Bankers Trust Co. of 
N. Y, 44 A2d 839, 137 N J Eq. .362 
—In re North Jersey Title Ins, Co., 
184 A. 420, 120 N.J Eq 148, affirmed 
187 A. 146. 120 N.JEu. 608—New 
Jersey Nat. Bank & Trust Co. v. 
Lincoln Mortgage and Title Guar¬ 
anty Co., 148 A. 713, 105 NJEq. 
567—Trust Co. of New Jer&ey v. 
Greenwood Cemetery, 32 A.2d 619, 
21 N.J.Mlsc. 169 

N C.—Penick v. Bank of Wadesboro, 
12 SE 2d 263, 218 N C. 686. 

Okl —Faulk V. Rosecruns, 264 P.2d 
300 


74. Okl.—Faulk v. Rosecrans, supra. 
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circumstances not known to the settlor or not an- if he could hare anticipated a necessity for subse- 
ticipated, compliance would defeat, or substantially quent alteration of his plan.*i This doctrine of 
impair, the accomplishment of the purposes of the equitable deviation applies to private, as well as to 
trust,or where compliance is impossible,^® il- charitable, trusts.®* An exception to the doctrine 
legal,impracticable,'^® or inexpedient.'^® Under is that property devoted to physical use in carrying 
such circumstances, if necessary to carry out the out the trust, and on which the institution provided 
purposes of the trust, the court may direct or permit for is supposed to rest, cannot be sold or cncum- 
the trustee to do acts which arc not authon/ed, or bered if such sale or encumbrance is prohibited by 
arc forbidden, by the terms of the trust.®® A court the instrument creating the trust.®® 
of equity will put itself in the trustor’s place and 

endeavor to authorize the trustee to deviate from The power of the court under this doctrine should 
the terms of the tru.st in a manner which the court be most sparingly used;®^ it is the necessity of the 


believes the tru.stor would himself 

75. Ala.—Thurlow v. Borry, 32 So.2<l 
62C, 249 Ala. 697. 

Cunn — JtogiTS V. EnKliHh, 33 A 2d 
540. 130 Conn 332, 147 ALR 812 
Ky—Kelly v Marr. 186 S.W.2d 946, 
299 Ky 447. 

Me—Portpr v. Porter, 20 A.2d 466, 
138 Me 1. 

Mimb—M erchantn Bank & Truat Co 
V. aarrett, 33 Su.2d 603. 203 MIbh. 
182. 

Mo. —St. Loulfl Union Truat Co v. 
Ohio. 222 SW.2d 566, 240 Mo App. 
1033. 

N.H.—Souther v. Schofield, 63 A.2d 
796, 96 N II. 379. 

NJ".—^P/iliHades Truat & Guaranty 
Co. V. 16 A 2d 271, 128 N. 

J.Eqi. 332—Trust Co of New Jer- 
aey v Oluna, 181 A. 27, 119 N.JKq 
73, modiflf'd on other grounda, 191 
A. 796, 121 N J Eq 593. 

N.T.—In re Oppenliflmcr'a Eatntv, 62 
Ny.S.2d HI 

Ohio—(halt V Shtoyer, 74 N R.2d 
589, 81 nhto App 253. 

Cbaaga from realdeatlal to commer. 
olal area 

Ill.—Dver V. Paddock, 70 N E 2d 49. 
.396 111. 288. 

■Soot on eontlxLffeBt xemaUiders 

The rule will be .luplu'd even 
thoUKh eontinRont remaiiiiler inter- 
esla are incidentally alfeited—T'rli- 
tion of Wolcott. 66 A 2d Cll, 9.'! N IT 
23. 1 AL.R2d 1323 

Obaoge In form ofi or anticipating, 
corpus 

Where an unanticipated sitimtion 
orlHes pre\enting exei itliiin of liust 
aceording to ita termfl, deMntnin is 
permitted to proHorve corpus !•> 
I'lMTiKinK ItH form, hut not to chniiKc 
riichls of parliea under tiust, «>r. in 
caao of extreme exigency, to ennhlc a 
hcnoflciary of income 1o luillclpate 
<orpus to \ihieh he la ulHmiitely en- 
titli'd—In re fosgrave’s Will, 31 N 
W 2d 20, 225 Minn 442. 1 A L R 2d 
176. 

76. N.II—Souther V. Schofleld, 63 A 
2d 796. 95 N TI 379. 

NT.—In re Oppenheimer's Estate, 62 
NT.S 2d 441. 

Ohio.—Craft v. Shroyor, 74 N E 2d 
689, 81 Ohio App. 263. 


have authorized | situation that bi 

«Xmposal1>lllt3r” na uaed In law of 
Iruats regarding execution of trust 
as directed hy settlor meoiiH f.onu«- 
thing more than burdensome or m- 
convenlent or the Judgment of inter- 
CHted pernunn that settlor's intention 
might be better achieved m some oth- 
tT wav—In re Stack's Will, 2S8 N W 
824. 217 WiB. 94. 97 AL.R 31fi 
Belief from proriBions as to Usas 
and management 

NY—In re Oppenheimer's Estate, 62 
N.Y .S 2d 441. 

77. N.H —Souther v Schofield. 63 
A 2d 796, 96 N II 379. 

Ohio.—I’raft v. Shroyer, 74 N E 2d 
689, 81 Ohio App. 263 

78. NY —In re Oppenheimer’s Es¬ 
tate, 62 N Y.S.2d 441 

Ohio—('raft v. Shroyer, 74 N.E 2d 
680. 81 Ohio App 263. 

Xbvastments 

Where deposit of tru«it funds in nc- 
eordaiiee with testomenturv direction 
wn.', not impoMHible but was iinpnii*- 
ticiible because depouitar> limited 
monthly deposits to a certain sum 
and did not make a prai tice of accept¬ 
ing trust furuls, chancellor would di- 
rei I Hu.stee to invest proceeds from 
sale of trust propeity Mibiect to pro- 
V 1810 I 1 M of statute designnting proper 
trust investments—AVoodlen v. 
Brodnax, 57 A 2d 762, 30 Del (hi. 227 

70. (Jhio—Craft V .^throyor, 74 N.E 
I'd 089, SI Ohio App 253. 

8a Ala—Thurlow v Berry, 32 So 2d 
52(>. 24.0 Ala. 597 

III—I»\er V Paddock, 70 NE2d 49, 
:!96 111 288 

K> —Kelly V. Marr, 186 S.W 2d 945, 
299 Kv 447. 

Me —l'4)Tter v. Porter, 20 A,2d 465, 
138 Me 1 

Miss—MerehantB Bank St Trust Co. 

V C.’irrett, 33 So 2d 603, 203 Miss 
182 

Mo—S,.igiP V. First Nat Co.. 90 S.W. 

2d 776, .138 Mo 417, 105 ADR 181 
N.J—Rurlingtoii County Trust C*o. v. 
Kmgsland. 86 A 2d 816, 18 N.J Su¬ 
per 223—Daiiihurtvllle Nat Bank 

V Bumster. 57 A.2d 626, 141 N.J. 
Eq. 396—^llardy v. Bankers Trust 
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ings such power into operation,®® 

Co of N. T., 44 A 2d 839, 137 N J. 
Eq. 352—^In re North Jersey Title 
Ins. Co.. 184 A. 420, 120 N J Eq 
148, affirmed 187 A 146, 120 N JEq 
608—New Jersey Nat. Bonk & 
Trust Co. T Lincoln Mortgage and 
Title Guaranty Co., 148 A- 713, 106 
N J Eq 667—^Truat Co. of New Jer¬ 
sey V Greenwood Cemetery, 32 A 
2d 610, 21 N JMisc 169. 

N C —First-(hl iJsons Bank St Trust 
Co. V Rasberry, 39 S E 2d 601, 226 
N C. 686 

Okl—Faulk V. Rosocrans, 264 P.2d 
300. 

Trustee relieved of obUgntiou to pay 
mortgage 

N Y —In re Oppenheimer's Estate, 
B2 N.Y R 2d 441. 

81 . Mo— St Louis Union Trust Co. 
V. Ghjo. 222 S.W2d 666, 240 Mo. 
App 1033 

N J —Truit Co. of New Jersey v. 
Glunz, 181 A 27. 319 N. J Eq 73. 
mod tiled on othi‘r grounds 191 A. 
795, 121 N J.Eq 59.1. 

N.Y.—In rc Opi>unhmmer’a Estate. 62 
N Y.a 2d 441. 

65 C J. p 684 note 69. 

Anthorlslag private sale of realty 
111—^l^>er V. Paddock, 70 N.E 2d 49, 
.106 III 288 

Bevtatton as to oharaoter of in¬ 
vestments was permitted where coni- 
plmnoe with terms waa iinpobsibie 
becciui^c of chungu of economic 4‘on- 
ditioiis—St. Louis Union Tiust Co 
V Ghio, 222 S.W.2d 666. 24(1 Mo.App. 
1033. 

B2. Ala--Thurlow v. Berry, 32 So 2d 
626, 219 Ala 597. 

Ohio—Craft v. Shroyer, 74 NE2d 
6R9, R1 Ohio App 263 
Modification of charitable trusts see 
Charities S9 62, 66. 

83. Alj. —Thurlow v. Borry, 32 So.2d 
626. 249 Ala. 597. 

64u U S —T. J. Moss Tie Co v Wa- 
ba>4h Ky. Co.. D.C.N Y.. 11 P.Supp. 
277. 

Conn.—Rogers T. English. 33 A 2d 
640. 130 Conn. 332. 147 A.L R. 812. 

85. Conn.—Bogen v. English, su¬ 
pra. 
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and not the mere fact tliat ihmhj the estate may 
be administered in a way which will be more ad¬ 
vantageous to its benchdaries than compliance with 
the terms of the trust*® This power of the court 
should be exercised only where emergencies and 
reasonable necessity may dictate,*’^ and then only 
for the preservation of the trust estate and the pro¬ 
tection of the cestuis ;** it is not illimitable.*® So, 
deviation may be authorized with respect to matters 
of administration,*® but not of beneficial rights of 
parties.® 

Consent of parties. Where the living parties in 
interest request the permission of the court for 
deviation from the terms of the trust, they thereby 
submit to the court, for its determination, the 
questions presented, so that their agreement, or 
consent, to such deviation does not relieve the court 
of decision.®* A court of equity may authorize a 
deviation by the trustees from the authority granted 
in the trust instrument where an unforeseen emer¬ 
gency requires that some course be taken by the 
trustees for the best interests of the estate and 
beneficiaries, even though the consent of all the 
benefidaries cannot be obtained.®® 

Retroactive approval may be given by a court to 
acts of a trustee beyond his powers, as defined by 
the terms of the trust, where the court would have 
approved such acts, in advance of their perform¬ 


ance, as efFectiiig the preservation of the estate.®® 

Where a sale is authorised as a deviation from 
the terms of the trust, the rights of the parties re¬ 
main the same, except that they are transferred 
from the property to the proceeds of the safe there- 
of.96 

Effect of statutes. Where all parties join in the 
prayers of a bill brought by trustees and seeking 
permission to deviate from the express terms of a 
trust, the equity court has been held, under specific 
statute and equity practice, to have authority to pass 
on the questions involved.®® A particular statute 
has been held not to enable the court to exercise 
solely on the basis of economics, and in the absence 
of any emergency or reasonable necessity, its power 
to authorize trustees to pursue a course, or perform 
acts, which they arc not permitted to do under the 
terms of the tnist.®^ 

f. Proceedings for Modification 

A deviation from the powers flranted trustee* In a 
trust Inetrument should be allowed only after a hearing 
at which the beneflelariea ef the trust are edequatsly 
represented. 

A deviation from the powers granted trustees in 
a trust instrument should be allowed only after a 
hearing at which the beneficiaries of the trust arc 
adequately represented.®* The beneficiaries of a 


86. RI—^Rogers v. BnKllata, supra. 
Me—^Porter t. Porter, 20 A.2d 4G6, 

138 Me. 1. 

BlfflitB Of ramaladanneii, In trust, 
especially where remalndernion are 
not Bul Juris or before the court, will 
not be nulllfled for beneflt of life 
tenants merely because trust becomes 
impossible of performance as direct¬ 
ed by settlor or because situation 
not contemplated by settlor threatens 
the loss of the trust ros.—In re 
Stack’s Will, 258 N.W 224, 217 Wls. 
94, 97 A.IjII 818. 

87. NJ—National Newark & Essex 
Danking* Co of Newark v. Osborne, 
88 A.2d 229, 19 N J Super. 17C~ 
Burlington County Trust Co. v. 
Kingsland. 86 A 2d 815, IS N.J Su¬ 
per. 223—Liambertville Nat. Bank v 
Bumstor. 57 A.2d 625, 141 NJBq 
396 

N C —^Penlck v. Bank of Wndesboro, 
12 S.E.2d 263, 218 N.C. 686. 

. . the situation considered 
must present an emergency or exi¬ 
gency which menaces the trust es¬ 
tate, and the beneficiary. Deviation 
can be granted only upon a show¬ 
ing of extreme hardship, of virtual 
necessity, of serious Impairment of 
principal, or of inability to carry out 
the purpose of the trust”—^Porter v. 
Porter, 20 A.2d 466, 467, 138 Me. 1. | 
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Derlatloa ftom iavestneat provl- 

sloa held not permissible. In abafnee 
of showing of exigencies In adminis¬ 
tration of truBt or of emergency con- 
friinting l>oncflciary.—^Porter v. Por¬ 
ter, supra. 

88> N.J —National Newark & 

Banking Co, of Nework v. Osborne, 
88 A.2d 229, 19 N J.Super. 176— 
BurlinRton County Trust Co. v, 
Kingsland, 86 A 2d 815, 18 N J.Su- 
per 223—^Lambertvllle Nat. Bank 
V, Hunister, 67 A.2d 626, 141 N J. 
Eq 396 

NC—^iVnlfk V. Bank of Wadesboro, 
12 SE2d 263, 218 N.C 686. 

89. N J —Linnjbertville Nat. Bonk v. 
Bumstcr. 67 A 2d 625, 141 N.J.Ea 
396. 

Term* created hy legislative anaot- 
ttent 

The power docs not envelop cases 
where the terms of the trust are cre¬ 
ated by legislative enactment— 
Lambertvillo Nat. Bank v. Bumstcr, 
supra. 

Devlatloa hr eaoroacluaent on oor- 
ptui of trust held improper.—In re 
Cosgrave’s Will, 81 N.W 2d 20. 226 
I Mmn 443, 1 A.L B 2d 176. 

90> Minn.—^In re Cosgrave’s Will, 
supra. 

91. Minn.—^In re Cosgrave's Will, su¬ 
pra. I 

897 


92. Me—Porter v. Porter, 20 A.2d 
465, 138 Me. 1. 

93. U.S —T. J. Mobs Tie Co. v. Wa¬ 
bash Ry. Co., D C.N.T., 11 F Supp. 
Z77 

94. Okl—^Faulk V. Rosecrans, 264 
r 2d 300 

Season for rals 

To hold otherwise and require a 
trustee, in all situations, to obtain 
previous authoriKatiun before going 
Iteyond IiIh iifiwcrn in nn emergency 
would unnercBsarlly hamper, and in 
some situations defeat, him In ful¬ 
filling the duties of his trust—^Faulk 
V. Tlos«•r^an^, supra 

95. Minn—In re Cosgravo’s Will, 31 
NW2d 20, 226 Minn. 443, 1 A.L. R 
2d 176. 

96. Me— I'orter v. Porter, 20 A.2d 
465, 138 Me 1. 

97. N.J.—Lambertvllle Nat. Bank v. 
Bumster, 67 A.2d 625, 141 N.J.Bq. 
39G 

Xnvestinent* 

Deviation held properly authorised 
with respect to sale of dosignated 
stocks, bonds, and securities of a 
speculative nature and reinvestment 
of proueods.—Lombertvlllo Nat. Bank 
v. Bumster, supra. 

9a U.S.—T. J. Moan Tie Co. v. Wa- 
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trust are necessaiy parties to any proceeding the 
object or effect of which is materially to alter its 
tenns.9® The judgment creditor of a beneficiary 
is not a necessary party to a proceeding by the ben¬ 
eficiary and the trustee for an order modifying a 
trust and authorizing payment of a monthly sum 
to the beneficiary and invasion of the corpus if nec¬ 
essary.^ Infant beneficiaries of inter vivos trusts 
giving the grantors power to change beneficiaries 
are not necessary or proper parties to the final 
amendment of the trusts, making the estates of the 
gp*antors beneficiaries of the trusts.^ In a suit to 
compel a trustee to accept and abide by an amend¬ 
ment of the trust, evidence has been held to require 
dismissal for lack of capacity on the trustor to 
execute the amendment^ and for undue influence on 
him to do so.^ 

Findings must be supported by the pleadings*’ and 
by the evidence.® 

§ 88. Revocation 

a. In general 

b. Voluntary trusts generally 

c. Statutory provisions generally 


<L Persons beneficially interested 

e. Settlor as sole beneficiary or person 

beneficially interested 

f. Effect of revocation 

g. Actions 

h. Deposit of money in bank or other 

financial institution 

a. In General 

A trust containing no reaorved power of revocation 
may genorally not be revoked by the eettlor without the 
beneficiaries' content, In the absence of fraud, mistake, 
undue Influence, or dureea. 

A revocation of a trust implies the cessation and 
extinguishment of the trust, and when made op¬ 
erates to put an end to it rather than to carry out 
its terms.^ Cancellation of a trust by the court in 
whole or in part is not a revocation.® The same 
principles have been declared to be applicable to 
the revocation of a trust as are applicable to the 
modification thereof.® 

It has been broadly held, or the principle has been 
broadly applied, that when a trust has been perfectly 
created, it is not revocable at the will of the party 
who created and that, unless the power of rev- 


bash Ry. Co., D.C.NT.. 11 F.Supp. 
277. 

09. N.T.—-Colorado & Southern Ry. 

Co. V. Blair, 108 N E 840. 214 N.Y. 
497, AnnCaa 191CD 1177. 

Tex.—Republic Nat. Rank & Trust 
Co. v. Rruce, lOS S.W.2d 882. 180 
Tex. 13 S. 

Bmuiox for me 

Bcncflciaries and trustees are con¬ 
sidered real owners of trust estate. 
—Republic Nat. Bank & Trust Co. v. 
Bruce, supra. 

1. U.S.—BauniKardcn v. R. P. C., C. 

C.A.I11.. ISl P.2d 741. 

8 . N.T.—Guaranty Trust Co. of N 
T. V. Howe. 86 N.T.S.2d 808. 193 
Mlsc. 640. 

3. Ill.—^Horvan v. City Trust &, Sav 
Bank of Kankakee. 20 NE.2d 809, 
300 Ill.App. 613. 

4. Ill.—Ilorscan v. City Trust & Sav. 
Bank of Kankakee, supra. 

8. Cal.—Adams v. Cook. 101 P.2d 
484,16 Cal.2d 862. 

0. Cal.—Adams v. Cook, supra. 

7. Wls.—Warsco v. Oshkosh Savlnss 
ft Trust Co., 196 N.W. 829, 182 
Wls 156. 

66 C.J. p 344 note 71. 

What law governs as to revocablllty 
aee infra i 160. 

Tks word ■'ravoln,'* as used in this 
connection, literally means to “call 
back;” It Is synonymous with •'re¬ 
scind,” '‘recall,*’ and "cancelIt docs 
not mean “repudiation.”—Toull v. 


[ Santa Crus County Title Co., 67 P.2d 
404, 406, 20 Cal App 2d 496 

Power to tsrmlaats as power to re¬ 
voke 

While It may be that the power 
to revoke a trust Includes the power 
to terminate, it does not follow that 
the power to terminate includes the 
I power to revoke —Commonwealth 
! Trust Co. of Pittsburgh v. U S., D.C. 
Po., 96 F.Supp. 712. 

Bsvooatioa bald not rssnsdy 

The remedy of one seeking return 
of amount paid to cemetery company 
for care of mausoleum and burial 
plot, or delivery of seeurltles in 
which Invested, with interest and 
dividends. Is not revocation of trust, 
but action for accounting.—^Preach 
V. Kensico Cemetery. S6 N.Y.S.2d 826, 
264 App.Dlv. 617, appeal denied 37 N. 
Y.S.2d 442, 264 App.Dlv. 966. affirmed 
60 N.E.2d 661, 291 N.T. 77, 

8. Ky.—Downs v. Security Trust Co. 
of Lexington, 194 S.W. 1041, 176 
Ky. 789. 

66 C.J. p 344 note 72. 

Cancellation generally see supra | 

I 86 . 

9. NY —County Trust Co v. Young, 
27 N.Y.S.2d 648. 262 App.Dlv. 31. 
reversed on other grounds 40 N.E. 
2d 1019. 287 N.Y. 801. 

10. Ill —AlbeK V. Albert, 80 N.E 2d 
69, 334 Ill App 440—In re Wright’s 
Estate, 26 NE2d 909, 804 IllApp. 
87—In re Trapp’s Estate, 269 HI. 
App. 269. 


Pa—In re Olmsted’s Estate, Orph., 
69 Dauph Po 293 

“Etjulty hHS revoked a trust, or 
held It revooaNe by the settlor, only 
because of oxceptional facts In rare 
cases.”—McCreary’s Estate v. Pitts, 
47 A.2d 235, 238, 364 Pa. 347. 
XrrsTooabls Wust held orsatsd 
I (1) In general. 

I Ohio —Cleveland Trust Co. v. Mans¬ 
field, Ohio Com PI, 71 N.E 2d 287. 
Pa.—In re Corbin’s Trust, Orph., 67 
York LcgRec 201. 

(2) Notwithstanding power given 
[trustee to invade principal for gran¬ 
tor’s benefit.—^In re Russell’s Estate, 
35 N.Y.R.2d 26, 178 Mlsc. 472, affirmed 
46 N.Y.8.2d 122, 266 App.Dlv. 1006, 
reversed on other grounds 60 N.E.2d 
823, 294 N.Y. 99. 

VamUar tmst hold Inevcoabls 
U.S.—C. I. R, V. Goodan, CJL9, 196 
F.2d 498, applying California law. 

Trust orsatsd for ersdltor's bensflt 
Presumption was that creditor as¬ 
sented to trust created for his bene¬ 
fit. and after such assent trust was 
irrevocable by debtor.—^Fidelity 
Trust Co. V. Union Nat Bank of 
Pittsburgh. 169 A. 209. 812 Pa. 467, 
certiorari denied Union Nat Bank of 
Pittsburgh v. Fidelity Trust Co.. 64 

S.Ct 630, 291 U.S. 680, 78 L.Ed. 1068. 
IneoiBs provlslou izTsvooable 

Provision in declaration of trust 
vesting absolutely In beneficiary the 
income for a period of five years, was 
irrevocable.—Clifford v. Helvering. C. 

I C.A.8, 106 F.2d 686, rsvsrssd on oth- 


898 



89 C.J.S. 


TRUSTS § 88 

ocation is reserved at the time of its creation, a I a provision authorizingf revocation was omitted by 
valid trust, once created, cannot be revoke<pi by mistake.*® He cannot revoke a trust created for 
the settlor or donor, without proof of mental un- the benefit of persons not in being:,*® yet unborn,*^ 

soundness, mistake, fraud, luiduc influence, or du- not sui juris,** under an incapacity,** or who can- 

ress.i* As a general rule, a trust completely created not yet be ascertained.*® 
and containing no reservation of the power of rev¬ 
ocation may not be revoked by the creator thereof The prohibition extends to a revocation by the 
without the consent of all the beneficiaries,** unless grantor’s successors in interest,** or by the trus- 

er arounda Helverlne v. Clifford, CO I waa accepted by trustee, the trust In- ( Waplcs-Platter Co , Tex.Clv.App.. I6S 


S.Ct 664. 309 U.S. 331. 84 L.Ed. 788. 
mandate conformed to, C.C.A., Clif¬ 
ford V. Helvering. Ill F.2d 896. 

11. Md.—^Liberty Trust Co. v. Web¬ 
er. 90 A.2d 194. 200 Md. 491. modi- 
flod on other grounds 91 A.2d 302. 
200 Md 491. 

Maas.— PhylpB v. State Street Trust 
Oe„ 116 N.E.2d 382. 330 Mass 511. 
N.Y.—In re Boughlon’e Will. 78 N.Y, 
S.2d 696. 

Pa.—Sylvester v. Oosstonyl. Com PI, 
30 North Co. 228. 

WJs —'Boylt* V. Kempkln. 9 N W 2d 
589, 243 Win. 86 

A trust oouveyaaoe Is Irrevocable, 
unless power of revocation Is ex¬ 
pressly reserved.—Young v. Young- 
Wisluird, 288 N.W. 420. 227 lown 
431—-Dunn v. Dunn, 268 N.W. 695, 
219 Iowa 349. 

Bxaaeli of tmst 

Where land was conveyed by pnr- 
ente to daughter for benefit of par¬ 
ents for life, with remainder In their 
heirs, trust would not l»e revocnble 
by father, after mother'e death, for 
breach of trust by daughter—Dut- 
trell V. Turner. 209 S.W.2d 866. 307 
Ky. 197. 

la. Mass~<Leahy v. Old Colony 
Trust Co., 93 N.E.2d 238, 326 Mhs'i 
49. 

Pa.—In re Justice's E.<<tate, 60 l^a 
Diet. &. Co 632—In re Markley's 
Trust, Orph., 67 Montg.Co. 163, 
VL—Smith V. Peshaw. 78 A,2d 479. 

116 Vt. 441. 

Osaeral rule 

Wis-—American Nat Red Cross v | 
Banks. 60 N.W.2d 788. 266 WJs. 
66 . 

Vmst made without oonslderatloA j 
II.I.—Gorneau v. Garneau, 9 A 2d 16, 
68 R.I. 416. 131 A.L.R. 460. | 

Prlvuto trast 

Generally, a private trust may be 
revoked only where settlor reserves 
such a power, or, having intended 
such reservation, omitted to Insert it, 
or on the same grounds ae those on 
which a transfer of property not in 
trust could be rescinded.—^Daughters 
of Am. Revolution of Kan., Topeka 
Chapter, v. Washburn College, 164 P. 
2d 128, 160 Kau. dSa. 

Sxeouted ooBveyasee uader sosl 
Where trust Instrument was an ex¬ 
ecuted oonveyaaoe under seal and 


stmmrnt was binding upon the set¬ 
tlor and could not bo revoked except 
as far as the power of revocation 
was reserved therein —Gorey v. 
Guaronte, 22 NE2d 99. 303 Moss 669 

13. Mnsfl —Stabler v. Scvlnor, 84 N. 

< E.2d 447, 524 Mails IR. 

I Mins—Anderson v. Love, 163 So. 869, 
1G9 Miss. 219. 

14. U.S.—Frlcko v. Wobor, C.CA. 
Ohio, 146 F.2d 737—Hughes v. C. 

I 3 R , C C.A.9, lot P 2d 144—Crutch¬ 
er V. Joyce, C-C.A.N.M., 184 P.2d 
809 

Ill.—^Penske v. Equitable Life As- 
eur Soc. 91 NE2d 465, 840 111. 
App CH—MorrlHon v. Nugent, 36 
NE2d 681, 311 Ill App. 411. 

Ky—^Hinton's Ex'r v. Hinton's Com¬ 
mittee. 76 SW2d 8, 266 Ky. 346 
Md—^Allen V. Safe Deposit & Trust 
Co, of Baltimore, 7 A 2d 180, 177 
Md. 26—Dnyton v. Stewart. 68 A 
281, 99 Md 643. 

Mmn—Oorpus gorls died la Sals- 
cheidcr v lloimes, 286 N.W. 347, 
249, 296 Minn 4&9. 

Miss.—Corinu ararls oitod la Ander¬ 
son V. Love, 163 So. 369, 169 Miss. 
219. ! 

N.J,—In re Kuflrr*B Estate, 26 A.2d 
688. 132 N JKq. SCO. 

66 CJ. p 310 note 31. 

“When It settlor hits granted prop¬ 
erty rights, whether voluntarily or| 
for a conMder.ition, ho cannot re¬ 
sume hiH foimer status merely be- 
eause of a change of mind or a 
feeling that he has made on unwise 
conveynnee."—^Allen v. Safe Deposit 
& Trust Co. of Baltimore, 7 A2d 180, 
181, 177 Md. 26. 

Weight of anthority 
Va.—Penu v. Keller, 16 S,E2d 881. 
178 Va. 131. 

mu ooaseat of aU paxtlM la iaterest 
Ill.—May V. Marx, 20 N.S.2d 821. 800 
ni.App. 144. 

Truut created withoat ooBuideratlo& 
Miss—Anderson v. Love. I'SS So. 369, 
169 Miss. 219. 

Rule applied to gcautor-tnutoe 

W.Va.—Laimb ▼. First Huntington 
NaL Bank, 7 8.B.2d 441. 122 W.Va 
88 . 

Veatlag of beaefldaiy^g latoreat 
Except where power of revocation 
Is reserved by settlor, interest of 
beneficiary of a trust becomes vest¬ 
ed when trust Is created.—Elbert v. j 
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S.W.2d 146, error refused. 

Bight to remove ootmstse 
Where trust agreement provided 
that settlor-trustee had right to re¬ 
move corporate colrusteo and to 
name successor corporate trustee and 
that in event of his failure to do so 
a named trust company should act 
as trustfo, settlor could not revoke 
trust by exercising his right to re¬ 
move cotrustce.—I*etiiion of Stevens, 
126 N.T.S.2d 386. 282 Ap 4 i.Dlv. 671, 
affirmed 121 N.E.Sd 661. 307 N.T. 744. 
Botioe to heasfloiaryi possossioa of 
property 

Where there is an unequivocal dec¬ 
laration of trust by owner of prop¬ 
erty for henofVt of another, trust be¬ 
comes Irrevocable even If beneficiary 
la not notiilod of declaration and 
trustee remains In posseHslon of 
property.—Provident Inst, for Rav. In 
Jersey City v Bolton. 62 A.2d 893. 
1 to N.JEq 1—Mucha v. Jackson, 182 
A. 827, 110 N J Eq. 848. 

Ooaseat of wife sad ohlldrea of 
Settlor hold not to Justify revoca¬ 
tion—In re Olmsted's Estate, 66 Pa. 
Dist. A Co. 461, 69 Daupli Co. 293. 

15. U.S.—Crutcher v. Joyce, C.C.A. 
X.M., 134 P.2d 809. 

10. Ill —May V. Marx. 20 N.E.2d 821, 
SOOniApp 144. 

Md—Dnytoii v. Stewart. 69 A. 281, 
99 Md. 643. 

17. N .1.—Fidelity Union Trust Co 
v. Parfner. 87 A.2d 676, 136 N.J. 
Bq. 133 

18. HI—Mny v. Marx, 20 N.E.fd 
821. 300 lll.App. 144 

Md —Dayton v. Stewart. 69 A. 281. 
99 Md. 643. 

Adnlt beaellolarles could not Tiro- 
cure revocation by consenting there¬ 
to where persons who were not sui 
Juris hud a contingent interest and 
could not consent—Cohn v. Central 
Nat. Bank of Richmond, 60 S.E.2d 
30, 191 Va 12. 

19. Hi.—^Fenske v. Equitable Life 
Assur Soa. 91 N.E.2d 46'6. 340 Ill. 
App. 68. 

ao. Ill.—Fenske v. Equitable Life 
Assur. Soc., supra. 

N.J.—Fidelity Union Trust Co. v. 
Parfhsr, 87 A2<1 676. 135 N.J.Ea. 
188. 

ai. Ky. — ^Blllott V. Louisville, 90 8. 
W. 990. 128 Ky. 278, 88 Ky.L. 967. 
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tee,** and includes not only an express revocation, 
but any acts, dealings, or conveyances by the creator 
inconsistent with the trust.** The rule is not af¬ 
fected by the fact that the transaction creating the 
trust rests in parol.*^ 

A settlor may revoke the trust with the consent 
of the beneficiaries.25 A conveyance in trust, even 
when it contains no power of revocation, may be 
rescinded on the same grounds on which any trans¬ 
fer, not in trust, can be rescinded;*® the failure to 
include a power to revoke limits only the power of 
the settlor to terminate the trust estate without legal 
cause.So, an executed deed or conveyance in 


trust may be revoked if made for a promised con¬ 
sideration which fails.** 

Partial or total revocation. Where revocation by 
the settlor is permissible, it may be total or partial,** 

The right to change the beneficiary does not make 
a trust revocable.** 

Efiect of declaring trust irrevocable. The fact 
that a trust is, by its terms, declared irrevocable 
does not, under some decisions, necessarily prevent 
or preclude revocation.®^ However, in particular 
circumstances provisions for irrevocability have 
been enforced or applied.** 


N.T.—^Hegeman v. Woodlawn Ceme¬ 
tery. 220 N.Y.S. 879, 219 App.Div. 
B73. 

Bxlstence of eontlneraat l&teroats 
held to prevent revocation by benell- 
ciarles.—In re McKcnney’s Will, 182 
A. 42B, 169 Md 640. 

38. Mo.—^Ewingr v. Shannahan, 20 S. 

W. 1066. 113 Mo. 188. 

66 C.J. p 341 note 23. 

83. Iowa.—^Bwinir v. Buckner, 41 N. 
W. 164, 76 Iowa 467. 

66 C.J. p 341 note 24. 

84. S.C.—McElveen v. Adtim.s, 94 S. 
E. 733, 108 SC. 437. 

66 C.J. P 341 note 26. 

Parol trusts crcnerally see supra iS 

31-41. 

35. N..T—Fidelity Union Trust Co. 
V Parfner, 37 A.2d 676, 135 N.J.Eq. 
133. 

Tex,—Sayers v. Baker, Clv.App., 171 
S.W.2d 647. 

Va—liottimoro v. First & Merchants 
Nat. Bank of Richmond, 196 S.E 
'693, 170 Vo. 221. 

65 C.J. p 340 note 21 [d], p 341 note 
2G. 

Persons boneflclally interostcd see In¬ 
fra subdivision d of this .section. 

Settlors as sole parties affected by 
considexatioa 

Where trii.st aj^rcemont remains 
wholly exetut<»ry, partie.^ settlor who 
aj*e the only parties from or to whom 
any consideration moved have the 
rlg-ht, at their pi ensure, to abandon 
the agreement and ielea.se each other 
from Its performance, thereby put¬ 
ting an end to the agreement —Duf- 
ford V. Novrakoskl, 9 A.2d 302, 126 
N.J.Eq. 639. 

A spendthrift trust may be revok¬ 
ed by agreement of all interested 
partlo.s, Including settlor, even 
though no such power was expressly 
reserved In trust agreement.—Sayers 
V. Baker, Tex Civ.App., 171 S.W.2d 
547. 

86. N.T.—^Margareten ▼. Margare- 
ten, 76 N,y.S.2d 854. 

TTaJast ennohmeut; reunaolatlon of 
beneftta 

Husband was held not entitled to 


rescission of conveyance In trust for 
his wife on equitable ground of un¬ 
just enrichment because of Invalidity 
of wife's renunciation of benefits un¬ 
der previous marriage settlement, 
where renunciation was not induce¬ 
ment for conveyance—Hutchison v. 
Ross, 187 N.R. 65, 262 N.T, 381, 89 
ALR 1007, reargument denied 188 
N.E. 102, 262 NY. C4S, 89 A.L.R. 1023 
37. N.T.—^Margareten v, Margaro- 
ten, 76 N.T.S.2d 854. 

88. NY.—^Hutchison v. Ross, 187 N. 
B 65. 262 N Y. 381, 89 A.R.R 1007, 
reargument denied 188 N.E. 102, 
262 NY. 643, 89 A.L.R. 1023. 
Bujoyment of oonslderatlou preclud¬ 
ed by foreign law 
N.T.—^Hutchison v. Ross, supra. 

Bepudlatlon of agreement held 
failure of consideration.—Morgaroten 
V. Margareten, 76 N.Y.S.2d 854. 

29. U.S.—United Bldg, & Loan Asjg’n 
I V. Garrett, D.C.Ark., 64 F.Supp 
460—Newell v, Capelle, D.C Del., 14 
I F.Supp. 147, affirmed, C.C.A., 86 
' F.2d 1007. 

Mo—Lipic T. Wheeler, 242 S.W.2d 
4 3, 362 Mo. 499—Coon v. Stanley, 
94 S.W.2d 96, 230 Mo.App 621. 

N.Y.—Culver v. Title Guarantee & 
Trust Co., 70 N K 2d 163, 296 N. 
Y. 74—In re Blake's Will, 87 N. 
y.S.2d 348—In re Isaacs' Trust, 83 
N Y S'.2d SOS—Sock v. Chemical 
Bank & Trust Co., 64 N.Y.S. 2d 19. 
Ohio.—Cleveland Trust Co. v. White, 
15 N.E.2d 627. 134 Ohio St. 1, 118 
A.I^ R. 475—^Fifth Third Union 
Trust Co. V. Foss. 16 Ohio Supp 
65. 

Partial revocation at different times 
SCO infra 5 91 a. 

Trust of realty remolmug tn force 

Where settlor rc'^crved power to 
revoke a part of trust of a savings 
bunk account and remainder in fee of 
realty by withdrawing the savings 
account from the trust, and with¬ 
drew the account from the trust, but 
provided that If there was not enough 
on hand to pay the gifts they should 
abate pro rata, the trust of the realty 
remained in force.—Hoyle v. Kemp- 
kin, 9 N.W.2d 589, 243 Wia 86. 


30. U.S.—Schoellkopf v. U. 3., D.C. 
N.Y., 36 F.Supp. 617, affirmed, C.C. 
A., 124 F 2d 982. 

31. Okl.—^Wade v. McKeown, 145 P. 
2d 961, 193 Okl. 416—Dunnett v. 
First Nat. Bank & Trust Co. of 
Tulsa, 85 P.2d 281, 184 Okl. 82. 

Po.—Long V. Tradesmen’s Nat. Bank 
& Trust Co., 165 A. 66, 108 Pa.Su- 
per. 363—In re Roberts' Estate, 18 
Pa.Dlst. & Co. 403. 

Va.—^Bottlmore v. First & Merchants 
Nat. Bank of Richmond, 198 B.B. 
593, 170 Va. 221. 

Rule under statute see infra sub¬ 
divisions c, 0 , of this section. 

Terms of trust deed In operation 
Fact that a deed of trust declares 
trust to bo Irrevocable does not au¬ 
tomatically make It so. In view of 
fact that trust Is only as Irrevoca¬ 
ble os terms of deed in operation per¬ 
mit It to be—Schellentrager v. 
Tradesmens Nat. Bank & Trust Co., 
88 A.2d 773. 370 Pa. 501. 

Alienable Interest In settlor^ heirs 
not created 

Where settlor expressly reserved 
right to dispose, by suitable instru¬ 
ment, of whatever portion of her es¬ 
tate she desired during her life, sub¬ 
ject only to life estate of trustee, 
or to dispose of, by will, whatever 
portion of her estate might be left 
nt her death, trust Instrument did not 
cre.ate an alienable estate In settlor's 
heirs, since their interest was sub¬ 
ject to defeat either by deed during 
her life or by will, and therefore 
trust was revocable by settlor, even 
though declared to be irrevocable In 
trust instrument —^Dreyer v. Lange, 
243 P.2d 468, 74 Ariz. 39. 

32. D.C.—Liberty Nat. Bank v. 
Hicks. 173 F.2d 631, 84 U.S.App.D. 
C. 198, 9 A.L.B.2d 1365. 

Me—Skillin v. Sklllln, 177 A. 706. 
133 Me. 347. 

Ohio.—Wal bridge v. Toledo Trust 
Co.. 23 N.E.2d 980, 6'2 Ohio App. 
358. 

Provision against revocation or mod- 
ULcatlon 

A deed of trust requiring trustee 
to manage trust fund, to use truat 
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Ratification of the action of a trustee in consent¬ 
ing to an allegedly improper revocation of a re¬ 
vocable trust may be shown by the actions of the 
trustor.33 

b. Voluntary Trusts Generally 

Except as otherwise provided by statute, a volun¬ 
tary trust containing no reserved power of revocation 
generally cannot be revoked without the consent of the 
beneficiaries or persons beneficially interested. 

Revocation is not an incident which the law au¬ 
tomatically attaches to a trust on the ground merely 
that it is of a voluntary character.34 Accordingly, 
it has been held that a voluntary trust is irrevocable 
unless the power of revocation is reserved by the 
donor when creating it,^^ and that a voluntary 
settlor, in the absence of mental incapacity, fraud. 


undue influence, or mistake, cannot set aside an 
indenture of trust in which he has not reserved to 
himself alone the power of revocation.^® Under 
other authority, if the power to revoke is not re¬ 
served, it docs not necessarily follow that revoca¬ 
tion is forbi(Idcn.37 If the intent to make a volun¬ 
tary trust irrevocable is perfectly apparent, it can¬ 
not be disturbed.38 

Except as is otherwise provided by statute, in 
the absence of a reservation of the power of revoca¬ 
tion a voluntary trust is irrevocable without the 
consent of all the beneficiaries,^^ or of all persons 
beneficially intcrc.stcd,^® at least where the omis¬ 
sion of the jiowcr of revocation was deliberate. 
On the Ollier hand, a voluntary trust may be re¬ 
voked at the instance of the trustor, on consent of 


Income and principal for settlor's 
support, and, on his death, after pay¬ 
ment of debts, to dl.«)trlbute bahmee 
to his lawful heirs, and providing: 
that It should be irrevocable and in¬ 
capable of modiflcation. could not be 
revoked by settlor—Kauffman v. 
Hle.stand, 200 A. 251, 131 Pa.Supor 
SI 9. 

Destruction of ilinltatloB over 

A settlor should not be permit¬ 
ted to destroy limitation over to chil¬ 
dren and Is'siie, particularly where, 
by express declaration, he omits all 
power of revocation or alteration — 
McCreary's Estate v. Pitts, 47 A.2d 
236, 364 Pa. 347. 

83. Cal —Hughes v. First Nat. Bank 
In Oakland. 118 P.2d 309. 47 Cal. 
App.2d 647. 

Suit by gratnitous remaladarxnaa 

Cul —Hughes V. First Nat. Bank In 
Oakland, supra. 

34. Del.—Du Pont v. Du Pont. 164 
A. 2.38. 19 Del.Ch 121. 

Consideration see supra S 28. 
Voluntary and involuntary trusts 
generally see supra S 18. 

35. Vt.—^Warner Burlington Fed¬ 

eral Sav. & Loon Ass’n, 49 A 2d 93, 
114 Vt. 463, 168 A.D.n. 126.5—Con- | 
ncctlcut Bivcr Savings IPmk \ Al- 
bce’s Estate, 25 A. 487, 64 Vt. 671, 
33 Am.S K. 944. j 

Completed executed volnutery trust j 
Mo.—Frank v Heimann, 258 S.W. 
1000, 302 Mo. 334—Harding v, St 
Louis Union Trust Co., 207 S.W. 
68, 276 Mo. 13r;—In re Geel’s Es¬ 
tate. App.. 143 S.W.2d 327. 
Knowledge of nature of act 

Voluntary trust deed properly ex¬ 
ecuted, with knowledge of nature of 
act, and without reservation of power 
to revoke, is Irrevocable.—^Alderman 
V. Alderman, 181 S.E. 897, 178 S.C. 
9, 105 A,L.R. 102. 

Gift in trust Inter vivos is Ir¬ 
revocable unless power to revoke is 


reserved—Clark v. Freeman, 188 A 
493. 121 N.J.Ea. 35. 

36. Mass— Barnum v. Fay, 69 N.E 
2d 470, 320 Mosa 177—Clune v 
Norton, 28 N.E.2d W9, SOG Mass 
324. 

37. Pel —^Du Pont v. Du Pont, 164 A. 
23R. 243, 19 Dei C\\ 131 

“When and under what clreum- 
.stances an executed voluntary trust 
In which no power of revocation Is 
reserved may he revoked by the set¬ 
tlor has been the suhloct of much ju¬ 
dicial disciis.sion *’—l>u Pont v, Du 
Pont, supra 

38. Del.—^Du Pont v. Du Pont, su¬ 
pra. 

39. Ky —CorpUB gorie oited In 
Hines V. Louisville Trust Co., 254 
S.W.2d 73, 74. 

Md — Allen v Safe Deposit & Trust 
Co. of Baltimore, 7 A 2d ISO, 177 
Md. 26. 

N..f.—Fidelity Union Trust Co. v. 
Partner, 37 A 2d 676, 135 N J.Eq. 
1?,3- 

Va--I*enn v. Keller, 16 S.E 2d 331, 
17S Va 1.31—Pxittimore v. Fir.HL & 
Merchants Nat Bank of Klchmond, 
196 S.E. 693, 170 Va 221. 

65 CJ P 342 note 30 
“Unless a living trust Is revocable, 
the .settlor is not privileged to undo 
his act, merely because the act wa.s 
a voluntary one, or because all the 
a.«<sols thereof were his own prop¬ 
erty, or because the beneficiaries 
thereof are the recipients of his 
bounty.”—Cha.se Nat. Bank of New 
York. City v. Relnlckc, 10 N.T.S.2d 
420, 431. 

Sttbaegneat trust held void 

Trust, changing, without benefi¬ 
ciaries' consent, a previously execut¬ 
ed voluntary trust not reserving pow¬ 
er of revocation, was void.—^Kiause 
V. Jeannette Inv. Co., 62 S.W.2d 890, 
323 Mo. 609. 


No revooatioiL by will 

fl) A deed In trust, which al¬ 
though voluntary, reserved no power 
of revocation, and In which settlor 
was not the sole beneficiary, was 
not subject to revocation by a subse¬ 
quent will of the settlor.—Bryant v. 
Sevier, 20 So 2d 682. 197 Miss. 467. 

(2) Transfer of stock, the trust 
res, by settlor to trustees. In accord¬ 
ance with trust agreement, vested 
trustees with title thereto, and set¬ 
tlor’s execution of will on same day, 
creating trust In residue of estate, 
did not revoke agreement.—^Krause v. 
Jeannette Inv. Oo., 62 S.W.2d 890, S3S 
Mo 509 

(3) Mode of revocation generally 
see infra 9 91* 

Benefit to others 

In order to bo Irrevocnhle. volun¬ 
tary trust deed must contain some 
benefit or advantage to others than 
settlor or be in-nda to protect him 
ngaln.st his wasteful hnhlt.s, Intem¬ 
perance. etc—Long v. Tradesmen's 
Nat. B.-ink & Trust Co., 166 A. 86, 
108 Pa.f3upor. 363 

Infant and nnaJCertalnable benefi¬ 
ciaries 

A voluntary trust without reserva¬ 
tion of right of revocation could not 
lie revoked at trustor's Instance, al¬ 
though all adult beneficiaries In being 
consented, wliere trust was also cre¬ 
ated for Infant beneficiaries and bene- 
flcianea who could not bo ascertained 
until time for distribution of corpus, 
and It did not appear that trust was 
created under inequitable circum¬ 
stances.-—Simon V. Reilly, 10 A.2d 
474. 126 N.J.Eq, 646. 

40. Tex.—^Rralnerd v. First Nat. 

Bank, Clv.App., 169 S.W.2ii 802, 

modified on other grounds 174 S.W. 

2d 953, 141 Tex. 668. 

41. N.J,—Thebaud v. Morristown 

Trust Co.. 78 A.2d 623, 8 N.J.SuPer. 

640. 


901 



89 C.J.S. 


§ 88 TRUSTS 


all the beneficiaries.^ 2 jf any of the beneficiaries 
are not in being, '‘S or are not sui juris,and hence 
cannot consent, the trust agreement cannot be re¬ 
voked, 

c. Statutory Provisions Generally 

The effect, on a particular trust, of a statute deal* 
Ing with the revocation of trusts depends on the purpose 
and Intent of the trust and the facts of the particular 
case. 

Under some statutes every trust is revocable by 
the trustor, unless expressly made irrevocable by 
the terms of the instrument creating it.'**'’ Where it 
is so provided by statute, a trust com])lctcly created 
and containing no power of revocation may not be 


revoked without the consent of all the benefici¬ 
aries*® or of persons beneficially interested in a 
trust m personal property.*'^ When such consent 
is obtained, revocation by the creator is permitted.*® 
Such a statute has been held not to be in deroga¬ 
tion of the common law,*® so that it is not to be 
strictly construcd.6® The purpose of its enactment 
was, in effect, an attempt to restore, at least in part, 
the rule or policy of the common law which pro¬ 
hibited the creation under a trust of rights which 
could not he alienated by the cestui or beneficiary 
thereunder.®^ Such a statute has been held retro¬ 
active in applying to trusts created before its en¬ 
actment, as well as those created thereafter.®^ The 


43. N.J.—Simon V. Reilly, 10 A.2d 
474, 126 N .I.Ea. 546. 

43. Va—Bottlrnore v Plrat & Mer- 
chantH Nat Rank of RloVimond, 196 
S.E. 693, 170 Va 221 

44. Va—Bottlrnore v. First & Mer¬ 
chants Nat. Bank of Richmond, su¬ 
pra. 

45. '’AhBOlttte*' 

Provision In trust Instrument that 
"such conveyance beinK absolute at 
this time, but subject to the condi¬ 
tions hereinafter sol forth" did not 
render trust expressly irrevocable —; 
In re O'Brien’s Trust Estate, 172 P, 
2d 007, 197 Okl, 436. 

48. Cal—Gray v. Union Trust Co. of 
Stui Francisco, 164 1‘. 306, 171 Cal 
637 

65 C.J. p 342 note 37. 

47. N.Y —Smith V. Title Guarantee 
& Trust Co. 41 N K 2d 72. 287 N 
Y, 500 — Si liocllUopf V Muiirii* 

Trust Co. of I’.ullnlo. lUC N.K 2.S.S. 
267 NY 2.58—Willis v WilUa, 40 
N.Y.S2d 772, 2(:5 Api> Div, 746-— 
Engel V. Guaranty Tru.st Co. of 
New York, 3 N Y S.2d 1000. 254 
A)>p T)iv 117, reverseil on other 
grounds 19 N F.2d 673. 280 NY 43. 
rnolion denied 21 N I'l 2d 195. 2X0 
N Y (187—Rehr v. Chu.se Nat. Bank 
of N('w York City, 294 N.Y ,S, 4 31, 
2.50 App.Div, 7.51, anirmod 10 NU 
2d .563, 274 N.Y. 583—10 re Lsaaes' 
Trust, 83 N.Y S'2d 80S—City Bank 
h'armers Trust Co. v. Walter, 12 
N Y.S.2d 393. 

66 C.J. p 342 note 39. 

Consent of settlor 

(1) Con.sent of settlor Is a cardi¬ 
nal requirement, and approval of ben- 
efleiarles alone is Insufllclent.--Cul¬ 
ver V. Title Guarantee & Trust Co., 
68 NY.S2d 116, 269 App.Div. 627— 
Thatcher v. Empire Trust Co., 277 
NY.S. 874, 243 AppDiv. 430. 

(2) In order to effect a revocation, 
all the settlors must Join therein — 
Culver V, Title Guarantee & Trust 
Co., 70 N.E.2d 163, 296 N.Y. 74. 

Ssatli of parties 

(1) Trust established by three set¬ 


tlor.s could not he revoked as to the 
share oontnhutod by the surviving 
settlors after the death of one .set¬ 
tlor—Culver Y. Title Guarantee & 
Trust Co. 70 N.E.2d 163, 296 N.Y. 74 

(2) Where one of Joint settlors 
died, consent of beneflciarles and 
of re.slduary legatee under will of de¬ 
ceased settlor did not warrant revo¬ 
cation of the entire trust; surviv¬ 
ing settlor a could, with beneflciarles’ 
consent, abrogate trust as to prop¬ 
erly convoyed to the trust by such 
surviving settlors, but instrument 
purporting to revoke the entire trust 
was improper and trustee was enti¬ 
tled to require a writing in proper 
for-m revoking only as much of the 
tru.st as consisted of property orig¬ 
inally conveyed by the surviMng .set- 
tloi.s—Culver V. Title Guartuitoe & 
Trinst Co., 68 N.Y.S 2d 116, 269 App 
IHv 627. 

(3) Trust in favor of settlor's 
mother, created pur.suant to ngree- 
nu-nt with his si.ster and grandmother 
th.nt settlor and sister would create 
trusts for mother and grandmother 
would then refrain from exercising 
power of appointment over portion of 
deeoa.sed hushand’.s estate which she 
had intended to exorcise for benefit 
of their mother, could not lie revoked 
even with mother’s consent, after 
death of .settlor’s sister and grand¬ 
mother. after fulfilling their obliga¬ 
tions under agieeraent.—^New York 
Tru.st Co. V Weaver, 80 N E 2d 66. 
298 N.Y. 1—Satterfield v. Manufac¬ 
turers & Traders Trust Co., 69 N.Y. 
S 2d 786, 272 App.Div. 127. 

Transfer of reversion was not a 
revocation of trust requiring con- 
.sent of beneficiaries.—In re Harwood, 
113 N Y S.2d 687. 

48. N Y.-—^Kolb V. Empire Trust Co., 
113 NY.S,2d 650. 280 App.Div. 370 
—St. George v. Empire Trust Co., 
97 N Y.S 2d 583, -277 App Div. 40— 
Hudson Wire Co. v. First Nat. 
Bank & Trust Co. of Ossining. N. 
Y.. 93 N.Y.S 2d 264. 276 App.Div. 
863—Glanckopf v. Guaranty Trust 
Co. of N. Y., 80 N.Y.S.2d 64, 274 
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App Div. 3D—St George v. Fulton 
Trust Co of N. Y., 78 N.Y S.2d 298, 
273 App Div. 616—Culver v. Title 
Guarantee & Trust Co., 58 N.Y.S, 
2d 116, 269 AppDiv. 627—Carle- 
bach V. Central Hanover Bank & 
Trust Co., 53 N.Y.S 2d 707, '269 
App.Div. 46—Purchgott v. Hottin- 
ger, 35 NYS.2d 679. 264 App.Div. 
389, appeal denied 37 N.Y.S.2d 429, 
266 App.Div 803—^Beam v. Central 
Hanover Bank & Trust Co., 288 
NY.S. 403, 248 App.Div. 182— 

Thatcher v. Empire Trust Co, 277 
NY.S. 874, 243 AppDiv. 430—Ap- 
I plication of Schlusscl. 89 N Y.S.2d 
47, 19.5 Mjso 1008—Application of 
New York Tru-st Co, 114 N Y.S 2d 
212—^^Vell v New York Trust Co., 
3 09 N Y S 2d 430. 

66 C.J. p 342 note 40. 

Death of creator prevents revoca¬ 
tion under such statute, in suit by 
tru.stee, since statute envisages rev¬ 
ocation by creator on consents given 
in accordance therewith.—^Kornfeld v 
Mode, 78 N Y.S.2d 847. 

Appointmeat of benefloiaxies for rev¬ 
ocation 

In trust deed authorizing grantor 
to change beneficiaries and modify 
thoir interests, provi.so that "in no 
event .shall any such modification or 
alteration direct that said Income be 
paid to or applied to the use or bene¬ 
fit of the [grantor]" operated to pre¬ 
vent lilin from exercising his power 
HO as to acquire income directly or in¬ 
directly in violation of the purpose 
of the limitations, and to preclude 
appointment of beneficiaries under an 
agreement to cooperate with gran¬ 
tor in revoking the trust—^Knapp v. 
Hoey, CCA.N.Y., 104 P,2d 99. 

49. N Y.—O'llagan v. Kraeke, 300 
NTS 351, 165 Misc 4, affirmed 
3 N Y S.2d 401, 253 App.Div 632. 

50. N.Y.—O'llagan v. Kraeke. supra. 

51. N.Y.—O’Hagan v. Kraeke, supra. 

52. N.Y.—Whlttemore v. Equitable 
Tru.st Co., 147 N.Y.S. 1058, 162 App. 
Div. 607. 

65 C.J. p 342 note 4L 
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rights of the parties are to be determined as of the 
date of the application for revocation.^^ Such a 
statute may be applicable only to a trust in personal 
property;®^ if it is a trust consisting of realty 
and personalty it may be revoked as to the per> 
sonalty, with the consent of the persons beneficially 
interestcd.55 

Necessarily, the revocability or irrevocability of 
the trust in each instance, under the statute, depends 
on the particular trust involved, its purpose, and its 
manifested intent;®® each case must necessarily de¬ 
pend on its own particular facts®*^ and, above all, on 
the ascertained intention of the settlor of the 
trust.®* A power of revocation ari.siiig by operation 
of law has been held neither alienable®® nor de¬ 
scendible.®® 


TRUSTS § 88 

Voluntary trust. Some statutes provide for the 
revocation of voluntary trusts under appropriate 
circumstances,®! but under a statute providing that 
the creator of a trust may revoke it on the written 
consent of all the persons beneficially interested 
therein, a grantor of a trust cannot revoke it, with¬ 
out the consent of the beneficiaries, because it is 
voluntary and without a valuable consideration.®* 
A statute providing that unless expressly made ir¬ 
revocable by the instrument creating the trust, every 
voluntary trust shall be revocable by the trustor 
by writing filed with the trustee, and that when a 
voluntary trust is revoked by the trustor, the trus¬ 
tee shall transfer to the trustor his full title to the 
trust estate, has been applied in appropriate situa¬ 
tions.®* Under such statute, the grantor in an in- 


B3. N.T.—Hussey v. Citv Bank 

Farmprs’ Trust Co., 2{>8 NTS. 396. 
236 AppDIv. 117. 

64. N.r.—In re Merritt, 169 NTS 
5S8, H MlHe- 426 
66 C J. p 342 note 43 
66. N.Y.—Cruger v. Union Trimt Oi 
of New Tork, IGO N.T S. 480, 173 
App Div. 797. 

66 C.J. p 343 note 44. 

56. N.Y.—Guaranty Trust Co of 
New York v Armstrong, 42 N Y.H 
2d 897, amrrned 49 N T S 2d 286, 
2G8 App Div. 7C3. afTlrnied 60 N Jd 
2d 767. 294 N.Y. 66G. 

57. N.T.—^Ilope V. XT. S Trust Co. 
of N. T.. 117 N.Y.S.2d 640, 281 App. 
Div. 62. 

68. N Y.—Hope v U S Trust Co. of 
N. Y, supra—Glonckopf v. Guar¬ 
anty Trust <’* 0 . of K y., 80 N Y S 2d 
64, 274 Aipp.Div 30. 

■•paratloai aareement In which set¬ 
tlors created trust should bo control¬ 
ling in determining their intent.— 
Willis V. Willis, 40 N.Y.S 2d 772, 266 
App.Dlv. 746. 

BsTsrsloa or romaladsr 
Whether settlor Intended to re¬ 
serve reversion in herself, so as to 
permit her to revoke trust, or Intend¬ 
ed to make gift In remainder, so as to 
requlrs consent of remaindermen to 
revocation, must be determined from 
terms of trust agreement; and set¬ 
tlor's Intention, as expressed therein, 
Is the controlling factor.—^Richardson 
V. Richardson, 81 N.K.2d 64, 298 N.Y. 
185—Worm v, U. S. Trust Co, of N. 
Y., 86 N.T.S.2d 682, 274 App.Div. 
687, affirmed In re Burchairs Estate. 
87 N.B.2d 293, 299 N.Y. 861—St. I 
Gkorge V. Fulton Trust Co. of N. Y., | 
78 N.Y.S 2d 298. 273 App.Dlv 616— 
In re Glorney’s Trust, 109 N.Y.S.2d 
898. 

50. N.T.—Culver v. Title Guarantee 
& Trust Co.. 68 N.T.S.2d U6, 869 
App.Dlv. 627. i 


60. N.Y —Culver v. Title Gunrantee 

& Trust Co , Rupra 

61. Zn North Carolina 

(1) Under the statute providing 
that the grnnlnr In any voliintnry 
l•«nve^nnl•e in wlil< h some future In¬ 
tel est in real oHlnte ir <oiiM*yt'd or 
limited to a person not in esse may, 
at any time before he conies Into be¬ 
ing. Invoke by di’Od sindi interest so 
conveyed or limited, and that the 
grantor who has heretofore created 
<ir may hoteaflcT create n voluntary 
tru‘t eatiite m leal or peisonal prop¬ 
erly for the use and benellt of liim- 
aelf or of any other person or per¬ 
sons In cBse with a future contin¬ 
gent Jnlerest to some person or per¬ 
sons not in esse or not determined 
until the hnpjiening of a futuie event 
may at any lime, prior to the hap¬ 
pening of the contingency vesting 
the future estates, revoke the grant 
of the IntercHt to such peraon or per¬ 
sons not in esHc or not determined by 
a proper Instrument to that effect; 
provided, that In the event the In¬ 
strument creating such estate has 
been recorded, the deed of revocation 
of such estate shall be likewise re¬ 
corded before it becomes effective.— 
Stanback v. Cltixens' Nat. Bank of 
Raleigh. 148 S.B. 313, 197 N.C. 892— 
66 C.J. p 841 note £7 [a]. 

(2> Where land was conveyed, by 
conveyance containing no provision 
against revocation. In triut to two 
persons for life and at tbelr death to | 
surviving grantors or children of 
; such as may be dead who shall take 
as their parents would have if living, I 
and those grantors who were dead 
were intestate without issua and sur¬ 
viving grantors had no Issue, a deed 
I of revocation executed by survivors 
within the time allowed by statute 
I revested title in them which was 
good as against a purchaser’s claim 
of defect.—^Kirkland v. Deck. 46 S.B. 

I 2d 538, 228 N.C. 489. 
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(3) Under such statute, whore 
trustor in smonded trust agreement 
waived right of revocation, but the 
waiver was without consideration, 
triKstor was not precluded from ex¬ 
ercising the Ptntijl«»rv right to re¬ 
voke voluntary trust agreement, and 
where trustor autliorised trustee to 
pay Income from trust estate to trus¬ 
tor and, upon her death, to distribute 
trust estate to her surviving chll- 
dten and in absence of Issue to pay 
estutc to named imllvidual If living, 
and If not, to trustor’s general hoirs, 
and where trustor had no children 
and the named honeflcinry agreed to 
revocation, trustor’s revocation of 
the trust agreement was valid —Mac¬ 
Millan v. Branch Banking & Trust 
Oo. 20 SB 2d 27G, 321 N.C. 362. 
es. N.T.—^Xlammerstein v. Equitable 
Trust Co., 141 N Y.S. 1066, 156 App. 
Div. 644, affirmed 103 N.E 706, 209 
N.Y. 429. 

83. Cal.—^Title Ins & Trust Co. v. 
MrGraw, 164 r.2d 846. 72 Cal.App. 
2d 890—Blxby v. llotchkla. 136 P. 

I 2d 697. 68 Cal.App.2d 445. 

Voluntary trust generally see supra 
subdivision b of this section. 
Soopa of Btatate; Moarity 
In such statute, the expression 
"voluntary trust" Is used In the re¬ 
stricted sense of a trust created free¬ 
ly and without a valuable consider¬ 
ation or legal obligation, and does not 
apply to a deed of trust given as se¬ 
curity for payment of an obligation. 
—Touli V. Santa Crus County Title 
Co.. 67 P.2d 404, 20 Cal.App.2d 496. 
Trust hMd Tolnatary 
U.S.—Gaylord v. a L B.. aC.A.9. 
163 F.2d 408. 

Bffeot of limiting statute 

Where express, voluntary trust 
provided benefits for trustor for life 
and for two third persons after his 
death, he was entitled to revoke trust 
under such statute, notwithstanding 
section limiting application of that 
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stniment containing no provision as to revocability 
has the power to revoke the trust and thus retake 
the corpus.6* The statute has been construed as al¬ 
lowing revocation, within its provisions, without 
the consent of the beneficiaries.®^ 

Effect of declaring trust irrevocable. Under a 
statute allowing revocation of a trust in personal 
property on the consent of all persons beneficially 
interested, the fact that a trust by its terms is de¬ 
clared irrevocable does not prevent the settlor from 
revoking it, if all necessary parties consent.®® So, 
a prohibition against revocation by the settlor by 
exercise of the right to amend or modify does not 
serve to deprive the settlor of his right to invoke 
the revocation provisions of the statute.®^ 

Effect of notice of revocation. Where the statute 
permits revocation of a trust in personal property 
on the consent of all persons beneficially interested, 
the receipt by the trustee of a notice of revocation 
does not immediately terminate the trust®® or give 
the creator thereof an immediate right to the pos¬ 


session of the trust corpus;®* and on such receipt 
there is no automatic cessation of the trustee’s duties 
and responsibilities.^® 

Power in trust. Where it is so provided by stat¬ 
ute, a power in trust is irrevocable unless the au¬ 
thority to revoke is reserved.*^ 

d. Persons Beneficially Interested 

In a statute permitting revocation of a trust of per¬ 
sonal property by the creator on consent of "all persons 
beneficially Interested" therein, the quoted words include 
any person who, under the terms of the trust indenture, 
has a right, whether present or future, vested or con¬ 
tingent, to Income or principal of the trust. 

It has been held the generally accepted rule that 
a trust may be revoked on the mutual consent of the 
settlor and all parties having a beneficial interest 
in the trust,'^® even though it is a spendthrift trust.^® 
A person, in order to have such a beneficial interest 
that the trust cannot be revoked without his con¬ 
sent, must have an interest taken by purchase under 


particular code chapter to express 
trust created for benefit of another 
than trustor.—Title Ins. & Trust Co. 
V. MoGraw, lft4 P.2d 84C, 72 Col App. 
2d 890. 

Vox rettum referrliLR to irrevocahlUty 

Where Instrument creating volun¬ 
tary trust did not contain provision 
making trust Irrevocable, the fact 
that grantors filed gift tax returns 
reporting creation of Irrevocable 
trust did not have effect of amend-1 
Ing the tru.st declaration so as to 
destroy the grantors’ power, under 
statute, to revoke the trust—Gaylord 
V. C. I R. CrA.9. 163 F2d 408 
64i U.S—Gaylord v. C. I. R., supra. 

65. Cal.—^Title Ins. & Trust Co. v. 
McGraw, 164 P.2d 84 C. 72 Cal.Ap®. 
2d 300 

66. N Y. —^IIopo V. U. S Trust Co of 
N. Y., 117 NY.S.2d 640, 281 Apr. 
Dlv. 62—St. George v. Fulton Trust 
Co. of N Y.. 78 N Y.S 2d 208, 273 
App Dlv. 516—^Furchgott v. llottin- 
ger. 36 N Y S.2d 670, 264 ApP Div. 
380, appeal domed 37 N Y S 2d 429, 
205 App.Div. 803—^Application of 
Schlusael, SO N.Y S.2d 47, 195 Mast. 
1008—tliuiranty Tru.st Co. of Y 
V. nowu, 80 N.Y.S.2d 808. 19!5 Misc. 
640—Pulsiler V, Monges, 66 N.Y. 
S.2d 3G7—Sack v. Chemical Bank 
& Trust Co.. 54 N.Y S 2d 19—City 
Bank Farmers Trust Co. v Neary, 
27 N.Y.S 2d 979, appeal dlsmi.ssod 
27 N.Y.S 2d 1017, 261 App.Div. 1079, 
reargumont denied 28 N.Y.S.2d 707, 
262 App Dlv 756. 

“The provisions of . . . [the 

statute] are implicit in all Inter vi¬ 
vos trusts, directions In trust in¬ 
dentures to the contiary notwith¬ 


standing That statute reflects the 
public policy which looks with dis¬ 
favor upon restraints on alienation." 
—Guaranty Trust Co. of N. T. v. 
Howe, 86 N.Y.S.2d 808, 813, 198 Mlsc. 
640. 

Besenratlon of tight to amend 
Under the statute, a settlor who 
has reserved the right to amend the i 
trust In any manner whatsoever or 
In any and every respect may revoke 
the trust even though it Is in terms 
Irrevocable.—In re Woodward’s 

Trust, 132 N.Y.S.2d 266. 284 App.Div. 
459, appeal denied 132 N.Y.S.2d 924, 
284 App.Div. 838. 

67. N.Y.—^St, George v. Fulton Trust 
Co. of N. Y., 78 J^.Y.S.2d 298, 273 
Aipp Dlv. 616. 

68. N.Y.—^Neary v. City Bank Farm¬ 
ers Trust Co.. 24 N.Y.S.2d 264, 260 
App.Div. 791. 

69. N.Y.—Neary v. City Bank Farm¬ 
ers Trust Co,, supra—^I’rench v. 
Ken.slco Cemetery, 30 N.Y.S.2d 737. 
177 Mlsc. 395. affirmed 35 N,Y.S.2d 
826, 264 App.Div. 617, appeal de¬ 
nied 37 N.Y.S.2d 443. 264 App.Div. 
966, affirmed 60 N.E.2d 651, 291 
N.Y. 77. 

Befnsal to pay without legal deter- 
mluatlou 

Trustee was entitled to refuse to 
pay over corpus of trust without au¬ 
thoritative determination by court 
that trust had been legally revoked. 
—^Neary v. City Bonk Farmers Trust 
Co.. 24 N.Y.S.2d 264, 260 App.Div. 791. 
Action of replevin 

(1) An action of replevin against a 
trustee of a personal trust, in trus¬ 
tee’s Individual capacity, will not 
do as substitute for an accounting by 
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trustee when It appears patently 
that no valid reason exists therefor, 
particularly where plaintiff has no 
Immediate right to possession, crea¬ 
tor’s claim that replevin action was 
necessary to recover corpus of trust 
because he might otherwise be de¬ 
prived of damages If securities in 
fund had declined In value could not 
be sustained, because. If trustee un¬ 
duly delayed in winding up trust, 
trustee was liable for depreciation; 
where creator served notice of revo¬ 
cation and demand for return of trust 
property on January 25, and served 
complaint In replevin action on fol¬ 
lowing March 1, trustee did not have 
reasonable time to wind up affains of 
trust and to account, and complaint 
was properly dismissed—Neary v 
City Bank Farmers Trust Co, supra. 

(2) Accounting generally see infra 
il 377-420. 

70. N.Y.—^Neary v. City Bank Farm¬ 
ers Trust Co., supra. 

71. N.Y.—^McGuire v. McGuire, 193 
N.Y.S, 772, 201 App.Div. 71. 

65 C J. p 342 note 35 la]. 

172. N.Y.—Greims v. Bankers Trust 
i Co , 124 N.Y S 2d 694, applying Con- 
^ nectlcut common law, reversed on 
I other grounds 129 N Y.S.2d 493, 
283 App Dlv 783, reargument de- 
I nied 129 N,Y.S.2d 919, two cases, 
289 App Dlv. 871. 

Okl.—^Wade v. McKeown, 146 P 2d 
951, 193 Okl. 416—Dunnett v. First 
Nat. Bank A Trust Co. of Tulsa, 86 
P.2d 281. 184 Okl. 82 

73. Okl—Wade v. McKeown, 145 P. 

' 2d 961, 193 Okl. 416—Dunnett v 
First Nat. Bank & Trust Co. of 
i Tulsa. 8S P.2d 281, 184 Okl. 82. 
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the terms of the trust agreement;^* if the interest 
is one taken by descent rather than purchase, it is 
not such as to require his consent for revocation^® 

The determination of the question as to who are 
beneficially interested in a trust, under a statute 
permitting revocation by the creator on the consent 
of all persons beneficially interested in a trust in 
personal property, requires a construction of the 
deed or instrument of trust."^® The question de¬ 
pends on whether the interest which the person has 
in the trust estate possesses the attributes of de¬ 
scendibility, devisability, or alienability;'^'^ if the 
interest which one has in a trust estate possesses 
none of these attributes, it cannot be said to be a 
beneficial interest.'^® The words “persons beneficial¬ 
ly interested in a trust of personal property,” as 
used in such a statute, are broad where the statute 


contains no express restriction on the nature of the 
“beneficial interest,” the courts may not by implica¬ 
tion read such restriction into the statute.*® The 
words include any person who, under the terms of 
the trust indenture, has a right, whether present or 
future, vested or contingent, to income or principal 
of the trust fund;*t the test is one of substance 
and not of form,S2 and any right given by the trust 
instrument to receive a benefit from the trust in 
some contingency is a “beneficial interest” in the 
trust.*® The words “persons beneficially interested” 
are not to be construed to include those not in being 
who might in some contingency be entitled to an 
estate the consent of all persons in being ben¬ 
eficially interested in the trust satisfies the statute,*® 
and the possibility of unborn persons becoming in¬ 
terested does not prevent a revocation.*® The con- 


74. Okl —Dunnett v. First Nat. Bank i 
& Trust Co of Tulsa, supra.. 

75. Okl —Dunnett v. First Nat. Bank 

& Trust Co. of Tulsa, supra. 1 

76. N.Y.—Whlttemore v. Eauitable 
Trust Co, 147 N.Y.S. 1068, 162 App. 
Div. 607—Boucicault v. ]>ubuacli- 
er. 207 N.Y.S 1. 124 Misc. 232. 

Construction in general »ee Infra fiS 
160-174. 

Powers of appointment disregarded 

Where question was whether suf- 
flcjent signatures had been obtained 
for revocation, powers of appoint¬ 
ment given to survivor of life tenants 
who had power of revocation, re¬ 
maindermen to take in absence of ap¬ 
pointment or In case of its revoca¬ 
tion, could be disregarded as not af¬ 
fecting question—Schoellkopf v. Ma¬ 
rine Trust Co. of Buffalo, 272 N.Y.S. 
613, 242 App.Div. 11, affirmed 196 
N.E. 288, 267 N.Y. 868. 

77. N.Y.—C^zani v. Title Guaran¬ 

tee & Trust Co., 161 N.Y.S. 884, 
176 AppDlv. 369, affirmed 116 N.E, 
1040. 220 N.Y. 683—Robinson v. 

New York Life Ins. & Trust Co., 
133 NYS 2S7, 76 Mlac. 361. 

78. N.Y.—Robinson v. New York 
Life Ins. & Trust Co., supra. 

79. N.Y.—Schoellkopf v. Marine 
Trust Co. of Buffalo, 196 N.E. 288, 
267 N.Y. 368. 

80. N.Y.—Schoellkopf v. Marine 

Trust Co. of Buffalo, supra. 

81. N.Y.—Schoellkopf v. Marine 

Trust Co. of Buffalo, supra—Coun¬ 
ty Trust Co. V. Young, 27 N.Y.S 2d 
648, 262 AppDlv. 31~Pulslfer v. 
Monges, 66 N.y.S.2d 367—City 
Bank Fanners Trust Co. v. Walter, 
12 N.Y.S.2d 393. 

8fl. N.Y.—Schoellkopf T. Marine 

Trust Co. of Buffalo, 196 N.E 288, 

267 N.Y. 858. 

83. N.Y.—Schoellkopf v. Marine 

Trust Co. of Buffalo, supra—Coun¬ 


ty Tru.st Co V. Young, 27 N.Y.S. 
2d 648. 2G2 App Dlv, 31. 

Present beneficial Interest 

Statute requires only consent of 
those persons who have a present 
beneficial Interest In the trust and j 
who would take If trust were ter¬ 
minated at time revocation was at- j 
tempted.—Thatcher v Empire Trust I 
Co, 277 N.Y.S. 874, 243 App.Div. 430 

84. N.Y.—Smith v. Title Guarantee 
& Trust Co., 41 NE 2d 72. 287 N.Y. 
600. 

I “It seems to be clearly the mean- 
I ing of the statute that a trust In per- 
I sonal property Is revocable by the 
creator thereof upon the con.sent of 
all persons In being who are bene¬ 
ficially interested therein, and If 
there be no other person In being, who 
has either a vested or contingent In¬ 
terest in the trust, such revocation 
Is effectual”-—Cram v. Walker, 160 
N.YS. 486, 487, 173 App.Div, 804— 
Smith v. Title Guarantee & Trust 
Co., 28 NYS.2d 666. 667, 262 App 
Dlv. 211, affirmed 41 NE.2d 72, 287 N. 
Y. 600. 

Revocable designation by testamen. 
tary Instrtunent 

N.Y.—City Bank Farmers Trust Co. 
V. Ncary, 27 N Y.S.2d 979, iippeal 
dismissed 27 N.Y.S 2d 1017, 261 

App Div. 1079, reargument denied 
28 NY.S.2d 707. 262 App.Div. 766. 
ZTo remaindermen In existence 

Trustee was not obligated to object 
to revocation on behalf of po.ssiitlo 
remaindermen, where there are none 
in existence —City Bank Farmers 
Trust Co. V. Neary, supra. 

Possible issue having vested mualn- 
dars 

Revocation executed by settlors 
and all beneficiaries then In being 
was not Ineffectual because of fail¬ 
ure to obtain consent of persona not 
m being, or their repreaentatives, 
who were mentioned In provision for 
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gift over to Is.sue of beneficiaries, 
even a.ssuming that any possible Is¬ 
sue, on birth, would have vested re¬ 
mainders —Levy v Empire Trust Co.. 
64 N.Y.S.2d 817, 269 App.Div. 188. 

86. N.Y,—Levy v. Empire Trust Co., 
supra—Beam v Central Hanover 
Bank & Trust Co., 288 N.Y.S. 403, 
248 App.Div. 182—Application of 
Schlussel, 89 N.Y.S 2d 47, 195 Misc 
1008—O’Leary v. Grant, 278 N.Y S. 
839, 155 Misc. 98. 

“The mere possibility that at some 
time in the future the class may be 
opened to let In other possible bene¬ 
ficiaries does not require their con¬ 
sent.”—Thatcher v. Empire Trust Co., 
277 N Y.S 874, 876, 243 App.Div. 430 

88. N Y.—Kuntze v. Guaranty Trust 
Co of New York, 290 NYS. 812, 
24 8 App.Div. 871—Beam v. Central 
Hanover Bank Tru.st Co.. 288 N. 
T S 403. 248 APP Div. 182—Applica¬ 
tion of Schlussel, 89 N Y S.2d 47, 
1D5 Misc 1008. 

Unborn children or infants 

(1) The consent of unborn children 
IB not required by the statute.—Levy 
V, Empire Trust Co., 64 N.Y.S 2d 817, 
260 AppDlv. 188—Kuntze v. Guaran¬ 
ty Trust Co. of New York, 290 N.Y.S. 
Xl2, 248 App.Div. 871—Application of 
Nev.^ York Trust Co., 114 N.Y.S.2d 212 
—Well V New York Trust Co., 109 
N.YS. 2(1 430. 

(2) Where Infant beneficiaries of 
trust were not In being at time of 
attempted revocation by grantor trus- 
t(!es and certain contingent benefl- 
cjaries, consent of infants was un¬ 
necessary.—Ingorsoll V. Fifth Ave. 
Bank of N. Y., 91 N.Y.S.2d 681. 

(3) Where trust deed provided that 
If settlor’s daughter should prede¬ 
cease settlor, the trust principal 
should, on death of settlor, be paid 
to her son if living, and if not to his 
lawful issue, if any, and If none, then 
to legal representative of settlor, un- 
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sent of the presumptive distributees as against po- eiicial interest vests** or does not vest*® in per- 

tential distributees fulfills the requirement of the sons other than the creator or other beneficiaries 

statute.**^ consenting will be found in the notes. In this con¬ 

nection, in order to transfer into a remainder that 
Instances in which it has been held that a ben- which ordinarily would be a reversion, the intention 


born children of the son were not 
persons beneficially Interested — 
Smith V. Title Guarantee & Trust 
Co . 41 N E 2d 72. 287 N.Y. 500. 

Unbom desoendaAta of life beiMfl- 
oiory of trust In personalty, which, in 
event life beneficiary did not exercise 
power of appointment, was to be dis¬ 
tributed In same manner as if he had 
owned such property at his death, had 
no such beneficial interest In trust as 
would require their consent.—Glanc- 
kopf V. Guananty Tru.Ht Co. of N. T., 
80 N.T.S.2d 54, 274 App Div. 39. 

87. N.T.—Application of New York 
Trust Co. 114 N.Y.S.2d 212. 

88 . N.T.—Crowell v. Pryor. 288 N.Y. 
S. 998. 248 AppDiv. 86. 

66 C.J. p 343 note 60 La], 
l^lfe beasfielary of trust 
N.Y.—Ingersoll v. Fifth Ave. Bank 
of N. Y.. 91 N.Y S 2d 681. 

Bsnuiader interest 
N Y,—Richardson v. Richardson, 81 
NE.2d 64. 298 N.Y. 136—Engel v. 
Guaranty Trust Co. of New York, 
10 N.E2d 673, 280 NY. 43. motion 
denied Engel v. Guaranty Trust 
Co. 21 N,E.2d 195, 280 N.Y. 687— 
Rchoollkopf V. Marine Trust Co. of 
Buffalo, 198 N.E. 288, 267 N.Y. 358 
—Guaranty Trust Co. of New York 
V. Harris. 195 N.E 629. 267 N Y 1— 
Petition of Ryan. 130 N.Y.S.2d 417, 
284 App.Div. 102—I*etition of Ste¬ 
vens, 126 N.Y .R 2d 386, 282 App 
Div. 671, alllrmed 121 N.B.2d 651, 
307 N.Y. 742—Hope v. U. S Trust 
Co. of N. Y., 117 NY.S.2d 640. 281 
App.Div, 62—Worm v. IJ. S. Tru.st 
Co of N. Y.. 86 N Y.S.2d 632, 274 
App.Div. 637, affirmed In re Burch- 
airs Estate, 87 N E 2d 293. 299 N. 
Y 351—Mine v. Chase Nat. Bank of 
City of New York, 31 N Y.S 2d 692. 
2G3 App Div. 141—Hopkins v. Bank 
of New York. 26 N.YS.2d 888. 261 
App Div. 466, appeal denied 27 N- 
Y.S 2d 992. 202 AppDiv, 712, ap¬ 
peal denied 34 N E,2d 920, 280 N Y 
866—Pulslfor v. Monges, 66 N Y.S 
2d 367—Greenberg v. Preslde«it and 
Directors of Manhattan Co., 27 N. 
Y.S.2d 394. 

Present presumptive lielrs at law 

Where trust agreement provided 
for payment of trust fund to bene¬ 
ficiary’s heirs at law In absence of 
appointees or de.'icendants. tru.st could 
not be revoked on consent of bene¬ 
ficiary, her father, mother, and uncle, 
but persons who would become pres¬ 
ent presumptive heirs at law if nei¬ 
ther her father, mother, nor uncle 
were living, were beneficially in¬ 


terested,—City Bank Farmers Trust 
Co. V. Walter, 12 N Y.S 2d 393. 

Parson holding vested rlBrht in oon^ 
tingent estate 

N.Y.—^Kuntze v. Guaranty Trust Co. 
of New York. 272 N Y.S 883. 242 
AppDiv. 7, affirmed 193 N.E 437, 
265 N.Y. 669. 

89. N.Y.—McEvoy v. Central Han¬ 
over Bank & Trust Co.. 8 N.E. 2d 
206. 274 N.Y. 27—Ribman v. City 
Bank Farmers Trust Co, 49 N Y S 
2d 322, 268 AppDiv. 800—Marks v. 
Bankers Trust Co., 16 N.Y.S.2d 896, 
258 App.Div 216. 

66 C.J. p 343 note 61 [a], 

Remainder held not created by 

trust agreement or instrument, so as 
to require, for revocation, consent 
of person or persons who would have 
had remainder Interest had remain¬ 
der been created.—Scholtz v. Central 
Hanover Bank & Trust Co., 68 N E 
2d 603. 295 N Y. 488—Smith v. Title 
Guarantee & Trust Co, 41 NE2d 72, 
287 N.Y. 500—Kolb v. Empire Trust 
[Co, 113 NY.S.2d 660. 280 App.Div. 

I 370—St. George v. Empire Trust Co., 
97 NY.S.2d 683, 277 App.Div. 40— 
St George v Fulton Trust Co of 
N. Y., 78 N.y.S.2d 298, 273 AppDiv. 

I 616 — duller v. Central Hanover Bank 
& Trust Co . 74 N Y S 2d 262. 272 App 
Div. 698—Conroy v. Title Guarantee 
& Trust Co., 62 N.Y.S.2d 926, 271 
App Div. 200—Willis V. Willis, 40 N 
Y.S.2d 772, 266 App.Div 746—^Davies 
v. City Bank Farmers Trust Co., 288 
N.Y.S. 398. 248 App.Div. 380—Abra¬ 
ham v. Abraham, 280 N.Y.S 826, 245 
App.Div. 302—^Petition of Percy, 79 
N.Y.S.2d 181, 191 Misc. 1052—In re 
Glorney’s Trust, 109 N Y.S.2d 898— 
Green v. City Dank Farmers Trust 
Co., 72 N.Y.S.2d 442—SInnott v. City 
Bank Farmers Trust Co., 71 N.Y.S 2d 
614—Sack v. Chemical Bank & Tru.st 
Co., 54 N.Y S 2d 19—Gross v. Dean, 
61 N.Y.S.2d 887—Guaranty Trust Co. 
of New York v. Armstrong, 43 N.Y. 
.S 2d 897, affirmed 49 N Y.S.2d 286, 268 
AppDiv. 763, affirmed 60 N.E.2d 767, 
294 N.Y. 666—^Zubriskie v. Irving 
Trust Co., 27 N Y.S.2d 368 

Beversion; oontlageAt beaefioiarid* 

(1) Where settlor reserves a rever¬ 
sion to himself, those persona or 
classes of persons named as contin¬ 
gent beneficiaries are not beneficial¬ 
ly interested in trust wuthln statute. 
—Green v City Bank Farmers Trust 
Co., 72 N.y.S.2d 442. 

(2) If settlor retains reversion 
passing on hi.s death to heirs or next 
of kin, their consent to revocation is 
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unnecessary, since they would take, 
if at all. not as purchasers through 
beneficial right derived from trust 
Instrument, but through succession 
to interest of settlor, who could con¬ 
sent to destruction of such interest. 
—Schoellkopf v. Marine Trust Co. of 
Buffalo, 196 N.E. 288, 267 N.Y. 868. 

(3) Where settlor assigned securi¬ 
ties to trustee with directions to pay 
inoomo to settlor during his life and 
that on his death corpus, In default 
of his appointment by will, should 
pass according to intestacy laws, 
trust indenture evinced Intention that 
after settlor’s death corpus should 
belong to his appointees or heirs, and 
legal effect was to create a reversion 
and not a remainder —Sinnott v. City 
Bank Farmers Trust Co., 71 N.Y.S.2d 
514. 

Grantor's next of kin 

Where trust agreement provided 
that on grantor’s death tru.stee should 
pay principal and accumulated in¬ 
come to such persons as grantor des¬ 
ignated by her will and made no pro¬ 
vision as to disposition of trust es¬ 
tate In case grantor failed to desig¬ 
nate persons to take it after her 
death, grantor’s next of km were not 
persons beneficially interested.—City 
Bank Farmers Trust Co, v Neary, 27 
N.Y.S.2d 979, appeal dismissed 27 
N.Y.S 2d 1017, 261 App.Div. 1079, re- 
argument denied 28 N.y.S.2d 707, 262 
App.Div. 766 

I Taking only in event of reverter 

I Where the settlor's granddaughter 
I did not take a beneficial inteiest un¬ 
der the terms of an inter vivos trust, 
did not participate as a purchaser un¬ 
der such terms, and had only the pos¬ 
sibility of taking if there were a re¬ 
verter to the settlor, her consent was 
not necessary to a revocation of the 
tru.st—In re Falconer’s Estate, 47 
N.Y.S.2d 36, opinion adhered to 66 
N.Y S.2d 84, 184 Misc. 468. 

Daughter’s support inoluded in wife’s 
needs 

Where trust agreement provided 
that settlor’s wife was to receive en¬ 
tire income during her life, lnva.sions 
of principal by the trustee were per¬ 
mitted only in her favor, and her 
needs also included provision for the 
education, care, and support of set¬ 
tlor’s daughter as trustee might deem 
necessary, settlor’s daughter was not 
a person beneficially interested in 
the trust whose consent to revocation 
was necessary.—Ribman v. City Bank 
Farmers Trust Co., 49 N.Y.S.2d 322, 
268 APP Div. 800. 
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to work the transformation must be clearly ex¬ 
pressed.*® 

The consent of a trustee asserting no beneficial 
interest is unnecessary,*^ even though the trust in¬ 
denture gives him an imperative power in trust.®* 
The incidental benefit that the trustee may derive 
from commissions is not of such a character as 
gives him a vested right to the continuance of the 
trust.** Where the creator reserves in the trust 
instrument the right of amendment, and under such 
power eliminates a beneficiary from the trust, such 
person ceases to be a person beneficially interested.*^ 
Likewise, where a life beneficiary waives all of his 
interest under the trust, and the settlor names an¬ 
other life beneficiary, the instrument of waiver, if 
regarded as a partial revocation by the settlor, to 
which the original beneficiary consented, is valid.** 
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e. Settlor as Sole Beneflciaiy or Person Ben¬ 
eficially Interested 

Even though no power of revocation l« reserved, a 
settlor may revoke the trust where he is the sols bene¬ 
ficiary, or, under a statute permitting revocation with 
the consent of persons beneficially Interested, where he 
IS the only person beneficially interested. 

Although there is no power of revocation re¬ 
served, a settlor may revoke the trust where he is 
the sole beneficiary,** with®7 or without** the con¬ 
sent of the trustee, unless by the terms of the trust 
instrument the assent of the trustee is necessary.** 
Where the settlor is the only person beneficially 
interested within the terms of a statute permitting 
revocation with the consent of persons beneficially 
interested, as discussed supra subdivision c of this 
section, he may revoke the trust although there is no 
power reserved,1 and although the instrument cx- 


90. N.T—^Richardson v. Riehard'ion, 
81 NE2d 54. 298 NT. 1.15—Siholtz 
V Central Hanover Bank & Trust 
Co.. 68 NE2d 603, 295 NY 488 
—Green v. City Bank Fanners 
Trust Co., 72 N T S 2d 442 

91. N.T.—Application of Schluasol, 
89 N.Y.S.2d 47. 196 Misc. 1008 

92. N.T.—^Application of Schlussel, 

supra. 

93. N.T—City Bank Fanners Trust 
Co V Neary, 27 N T S 2d 979, ap¬ 
peal dismissed 27 N Y S 2<1 1017, 
261 AppDiv 1079. reariyument do¬ 
med 28 NY.S2d 707, 262 AppDiv 
766. 

65 C.J. p 344 note 64. 

Trustee’s oompensatioa 

Where trust for settlor’s sole bene¬ 
fit was otherwise terminable under 
law, Hllliouprh trust deed declared Jt 
irrevoc’alilc, trustee was not entitled 
to object to n-vocation, where he had 
no beneficial estate in trust apart 
from compensation for services.— 
Ltone V. Tradesmen’s Nat. Bank & 
Trust Co., 166 A. 56, 108 Pa.Super. 
363. 

94. N.T.—Furchgott v Hottlnger, 3.*) 
N.T.S.2d 679, 264 App Dlv. 389, ap¬ 
peal denied 37 N.Y.S.2d 429. 266 
App.Div. 803. 

65 C.J. p 344 note 63. 

95. N.T.—O'Hagan v. Kraeke, 3 K. 
T.S.2d 401, 263 App Div. 632. 

96. Del.—Corpita Jurla olted la 

H M Byllesby & Co. v Doriot, 12 
A.2d G03, 606, 26 Del Ch 46. 

Mo.—Stephens v Moore, 249 S.W. 
601, 298 Mo. 216 

N.J.—^Fidelity Union Trust Co. v 
Partner, 37 A.2d 676, 135 N.J.Eq 
133. 

Pa—Long V. Tradesmen's Nat. Bank I 
& Trust Co., 165 A. 66. 108 Pa Ru- I 
per. 363—In re Carson’s Trust Es¬ 
tate, Com.Pl., 31 Del.Co. 311 
Vo.—Bottimope v. First & Merchants 


Nat. Bank of Richmond. 19G S K 
593. 170 Va 221. 

66 C.J p ,343 note 46. 

MerHpr of oKtates see infra § 203. 
'reimiiinl ion by solo beneficiary bog 
infra gSi 93. 95 
Trust declared irrevocable 
Del—H M Bylb’sby & ('’o v Donot, 
i 12 A 2d 603, 26 llel.Ch. 46—Doyle v. 

, Bank of MonLcluir, 76 A.2d 41, 9 N 
I J Super 686 
I Spendthrift truat 

I Del —Rei'urify Tru.*it Co v. Sharp, 
77 A.2d 643. 32 D<-I (’h. 3—Wey¬ 
mouth v Delaware Trust Co., 46 
A 2d 427, 29 ppl.Ch. 1. 

Code section held not to prevent rev. 
ooation 

Code .section dealing speciflcally 
with rest net lon.s upon rights of cred- 
itor.H of H benelb'i.ary with rG.spect to 
trust property and restrictions upon 
assignments by a beneficiary does not 
preclude a sole iicneflciury who was 
hole settlor of trust from revoking 
trust.—Weymouth v. Delaware Trust 
Co , supra. 

Retention of beneficial title wltb re¬ 
version 

Where grantor devolve.*! legal title 
on tru.stce .solely for benefit of gran¬ 
tor for life, with provision that prop¬ 
erty sh.all ve.st In his helr.s or ns di¬ 
rected in his will on grantor's de.ath. 
trustee does not take the fee, and 
agreement Is subject to revocation 
at will of grantor, who retains bene¬ 
ficial title with right of reversion — 
Seguin .State Bank & Trust tJo. v 
Locke, 102 S W 2d 1060, 129 Tex. 624 

Settlor held not aole benefloiary 

(1) In general.—^Lamb v First 
Huntington Nat. Bank, 7 S.E.2d 441, 
122 W Va, 88. 

(2) One who creates a voluntary 
trust IB not the sole beneficiary If 
he manifests an intention to create 
a contingent interest In others, sui-li 
as his heirs at law; so, where instru¬ 
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ment creating voluntary Irrevocable 
tru.st provided for di.'^trlbution of 
trust estate and accumulations at ex¬ 
piration of 20 years to trustor or. In 
event of his pt lor death, to his heirs 
at law, tru.^tor was not the sole bene- 
fii larv.—Blxby v. llotchkia, 136 P.2d 
597, 68 Cal App.2d 445. 

97. Vt.—O’Brien v. Holden, 160 A. 
192, 104 Vt 338. 

98. Ill—VlahoH V Andrews, 1 N.E. 
2d .nn. 3R2 111. 69.3 

Vt—O’Brien v. Holden, 160 A. 192. 
104 Vt 338 

99. Ky—Downs v. Security Trust 
Co, of Lexington, 194 S W. 1041, 
175 Ky. 78!) 

1. N Y. —In re FurreU’s E.state, ,30 
NyS.2d 742, 177 Misc. 389—In re 
Blaekinton's Estate. 276 N.Y.S 644. 
163 Mine 680—Gross v. Dean, 61 
N.y S 2d 887. 

65 C.J. p 343 note 62. 

Settlor with reversionary interest 
NY—WilliH V Willis. 40 N,y.S.2d 
772. 266 App Dlv. 74G—Davies v. 
Citv Bank b’armers Trust Co„ 288 
N.Y..S. 398. 248 App Div. 380—Abra- 
h.'im V. Ala a ham, 280 N.Y.ti, 826, 
21.6 AppDiv. 302—In re Shoenberg’u 
Estate, 103 N T.S.L>d 918—Zabriskle 
v. Irving Trust Co, 27 N Y S.2d 
368. 

Whole or partial revooatioii 
N.y—In re Blake’s Will, 87 N.T.S.2d 
348—Sack v. Chemical Bank & 
Trust Co., 54 N.Y.S 2d 19. 

Trust created in separation agree¬ 
ment between spoosea 
N.T—Willis V. Willis, 40 N.T.S.2d 
772, 265 ApP.Div. 746. 

Term “estate,” as used In trust 
agreement directing disposition of 
principal on settlor’s death as part 
of his e.state in default of appoint¬ 
ment of taker by settlor’s will, was 
not equivalent to term ’‘heirs” so as 
to preclude settlor’s revocation with- 
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pressly states that it is irrevocable ;2 and this may¬ 
be done -without the consent of the trustee.^ 

f. Effect of Revocation 

The beneficiary's Interest in a trust ceases on revoca* 
tion by the grantor. 

When the power of revocation of a trust is once 
effectively exercised, a subsequent exercise thereof 
is void and ineffective.^ When the g-rantor exer¬ 
cises a power of revocation, the interest of the 
beneficiary ceases,^ and an assignee of the grantor 
takes the corpus of the trust free from the trust.® 
Where grantors contribute unequally to the trust, 
it is a reasonable inference that the interests which 
will revest on the exercise of the power of revoca¬ 
tion will be in proportion to the respective contribu¬ 
tions.'^ Trust property is revested in a settlor with¬ 
out a reconveyance by the trustee on the revocation 
of a trust created by the settlor for himself as bene¬ 
ficiary with remainder over to the executors appoint¬ 
ed by his will.® Where a trust is revoked by the 
parties, and the trust was simply a part of a larger 
transaction, it will be held to have been the inten¬ 
tion of the parties to revoke the entire agreement 
and to be restored to their respective rights as they 
existed prior to the agreement.® 

The effect of the termination of a trust is dis¬ 
cussed infra § 96, 

g. Actions 

Generally, an action to revoke a trust is one in 
personam. In such an action, the general requirements 
as to pleading and evidence must be met. 


Generally, an action to revoke a trust is one in 
personam.^® Where a trust is specifically made ir¬ 
revocable without the consent of the trustee and the 
beneficiaries, it is error to deny a contingent ben¬ 
eficiary’s petition to intervene in a suit by the settlor 
to dissolve the trust'll Where a beneficiary, bring¬ 
ing an action for partial revocation, rcdies on certain 
consents, a trustee bank, not represented at the 
execution of the trust and not a party thereto, has 
been held not chargeable with prima facie knowl¬ 
edge of the due execution of such consents, and 
hence is not required to plead affirmatively fraud or 
duress and in such circumstances plaintiff has 
been held not entitled to judgment on the plead¬ 
ings.^® 

Under a statute construed as allowing revocation 
of a voluntary trust by the trustor without the 
consent of the beiieliciaries, the beneficiaries are 
not necessary or indispensable parties to the trustor’s 
action for rescission of the trust.i'^ A beneficiary 
bringing an action to revoke a trust has the burden 
of proving the due execution of the consents.^® 
One seeking to revoke a trust on the ground that 
he IS able to manage his own affairs has the burden 
of proving a sufficient change in his condition since 
a previous decree refusing to revoke the trust 
ami in such circumstances, testimony is properly 
limited to any change m complainant’s condition 
since the date of the jircvious decree. 

Particular evidence has been held sufficient to sus¬ 
tain findings that there was a reservation of an ex¬ 
press power of revocation,^® that the revocation of 
a trust was valid,and that complainant’s mental 


out hl.'^ hcirii’ consent—Abraham v 
Abraham, 1’80 M Y .S 82G, 245 Apr 
Div 302. 

Settlor held not sole person heuefl- 
cially interested 

NY — IJtam v Central Hanover 
Bank & Trust Co., 288 N Y.S 403, 
248 Al)pDJv 182. 

а. NT—Franklin v. Chatham Fhen- 
Ix Nat. Rank Trust Co., 255 N 
Y.F! 115, 23 1 App lliv. 309. 

65 C J p 343 note 53. 

3. N.Y — Aranyl a". Bankers' Trust 
Co., 194 N.Y.S. C14. 201 AppBiv 
706—rhelps V Thompson, 198 N. 
Y.S. 320. 1 1 9 Muse 875 

4, UR— Hid. 'll V. Cirard Life Ins. 

Annuity, etc., Co, C C.Pa., 12 P. 
Cas No 6,464, 7 Jieporter 391, 14 

Bhila. 401, 6 Wkly.N.C. 435. 

б. Okl. — Miller V. Exchange Nat 
Bank of Tulsa. 80 P.2d 209, 183 Okl. 
114. 

Pa.—In re Houtrieh’s Estate, Orph . 
64 Dauph Co. 172—Peters v. Hilden- 
brand, Com.PI., 92 iTttsb.Leg.J. 317. 


Tenn—Farrell v. Third Nat Bank, 
101 SAY 2d 168, 20 Tenn.App 540. 

6 . Okl—MiM.'r v K'cehanj^e Nat 
B.'ink (.f Tulsa. 80 I’2d 209, 183 
Okl 111. 

7. U.S—Colonial Trust Co. v. C. I. 
11 , CC A 2. Ill F.2d 740 

8 . N A"—Kingsbndge Improvement 
Co \. American Exchaiifte-Pnoifle 
Nat Rank, 225 N.Y R 355, 222 App 
tbv. 31, alllrmcd 162 NE 597, 249 
N.Y 97. 

Necessity of conveyance to ccstui 
on termination see Infra § 348. 

9. N.J.-—Swift V. Craighead. Ch., 70 
A. 6GC. 

10. Anz—Schuster v Schuster, 251 
r 2d 631, 76 Anz. 20. 

Nonresident minors 

Judginent revoking A'oluntary trust 
specifically irrevocable "Without con- 
I sent of trustees, and of minor bene- 
flciaries who were nonresidents and 
were not served with complaint or 
summons, but for whom guardian ad 
litem was appointed, acted in per- 
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sonam as to said minors —-Schu.ster 

V. Schuster, supra 

11. Anz.—Schuster v. Schuster, su¬ 
pra. 

12. N.Y.—Brc'ut'haud v Rank of New 
York & Tru-t Co, 283 N.A" S. 812, 
157 Mksc 375. 

13. N Y —Rrcuchard v. Bank of New 
York & Tru.?t Co , supra. 

14. Cal—Title Ins & Trust Co. v. 
McCraw, 164 P.2d 846, 72 Cal.App 
2d 3 00. 

15. NY—Breuchaud V Bank of New 
A-ork & Trust Co., 283 N.Y R 812, 
157 Misc 375. 

16. Tenn—Guion v. National Bank 
of Commerce, 218 S.W.L'd 73 9, 31 
Tenn.App 54 0 

17. Tenn.—Guion v. National Bank 
of Commerce, supra 

18. Md.—Lambdin v. Dantzebeckcr, 
181 A. 363, 169 Md. 240. 

19. Cal.—Hughes v. First Nat. Bank 
in Oakland, 118 P.2d 309. 47 Cul. 
App.2d 547. 
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condition had not changed for the better since a 
prior decree refusing to revoke a trust.20 In a 
suit wherein the settlor sought a judgment declar¬ 
ing that a trust agreement was revocable, evidence 
has been held insufficient to establish his claim that 
the omission of the power of revocation was the 
result of inadvertence and mistake .21 

h. Deposit of Money in Bank or Other Financial 
Institution 

(1) Revocation in general 

(2) Revocation by subsequent will 

(1) Revocation in General 

In order to revoke a tentative trust In a bank ac¬ 
count, the depositor must, by declarations or acts, de¬ 
cisively show an intention to revoke it. 

Where an absolute or irrevocable trust is created 
in a deposit of money in a savings bank or similar 
institution, as discussed supra § 54, the trust is not 
revoked by a return of the passbook at the donor’s 


request in the absence of evidence that he intended 
to revoke the trust and that the donee consented 
thereto ;22 and in the absence of fraud, accident, 
or mistake, no subsequent acts or declarations of the 
donor or settlor can revoke the trust without the 
consent of the other party.23 While a tentative 
trust is revocable at will during the lifetime of the 
depositor, as discussed supra § 54, a trust completely 
created by a person depositing his own money in 
his own naiiic in a savings bank in trust for another 
without a reservation of the power of revocation 
IS irrevocable by the depositor during his lifetime 
without the consent of the beneficiary.^'! 

In order to revoke or disaffirm a tentative trust, 
the depositor must, by his declarations or acts, 
decisively or affirmatively show an intention to re¬ 
voke the trust but no particular formalities are 
necessary to manifest such an intention.26 An act 
consistent with the continuance of the trust is in¬ 
sufficient,2'^ as is a mere intention to revoke, not 
carried into effcct .22 It has been held that the 


so. Term—Gulon v. National Bank 
of Commpree, 218 S.W.2d 739. 31 
Tenn App 540. 

21. N.J.—Thebaud r. Morristown 
Trust Co., 73 A.2d 623, 8 N.J.Super 
640. 

22. N.T.—Stockert v Dry Dock Sav¬ 
ings Inst., 139 N.T.S. 986, 156 App. 
Dlv. 123—In re Green, 170 N.Y.S. 
843, 103 Mlsc. 6G4 

23. Pa.—In re Furjanlck’s Estate, 
100 A 2d 85, 376 Pa. 484. 

24. R I —Estate of Malley v Mal- 
ley, 34 A 2d 7C1, 69 R.I. 407. 

65 C.J p 349 note C4. 

Termination on beneficiary’s death 

Bee Infra §94 

26. U.S,—Kardon v. Willing, D.C 

Pa., 20 KSupp. 471. 

Cal —Bracks v. Home Federal Sav 
Sc. Loan Ass'n, 228 P 2d 645, 36 (’’al 
2d 845. 

Del —Delaware Trust Co v Fitz- 
maunce, 31 A 2d 383. 27 Dei Ch 101, 
modifiod on other grounds Crurnlrdi 
V. Delaware Trust Co., 38 A.2d 4C3, 
27 Del Ch 374. 

Ky.~Hale v. Hale, 231 S.W.2d 2, 313 
Ky. 344 

N.Y.—In re Sterling’s E.state, 35 N Y 
S.2d 399, 264 App Div 308, allirmed 
60 NE2d 234, 290 N.Y. 820—In re 
Beck’s Estate, 19 N Y.S 2d 83. 173 
Muse. 733, affirmed 23 N.Y.S.2d 525, 
260 App.Dlv. 651—Murray v Brook¬ 
lyn Sav. Bank, 9 N.Y.S.2d 227, 169 
Mlsc. 1014, reversed on other 
grounds 16 N.Y S 2d 915. 258 App. 
Djv. 132—In re Berley's Will, 288 
N.Y.S. 325, 169 Mlsc. 560—In re 
Ryan’s Will, 62 N.Y S 2d 502 

Pa—In re Bearinger’s Estate, 9 A.2d 
342, 336 Pa. 253. 

66 aj. p 349 note 69. 


Seclcuratious held sufficient 
Pa—In re Rodgens’ Estate, 97 A.2d 
789. 374 Pa. 246. 

65 C J. p 349 note 69 fa]. 

DeolarationB held insnfficleiLt 
Piu —In re Krewson'.s Estate, 36 A.2d 
260, 164 Pa.Super. 609. 

better held sufficient 

(1) In general—In rc Bearinger’s 
Estate, 9 A 2d 342. 336 Po. 263 

(2) As containing provision for dis¬ 
position of bank account as part of 
depositor’s testamentary iilnn.'— 
Brucks V Home Federal Sav. & Loan 
Ass’n, 228 F 2d 645, 36 Cal.2d 845. 

Gift to anotlier 

Effectual gift of proceeds of ac¬ 
count, evidenced by delivery of pass¬ 
book and of an uncompleted with¬ 
drawal slip .signed by depositor, fol¬ 
lowed by withdrawal of proceeds of 
such account by donee prior to death 
of depositor, amounted to a dusaf- 
tlrmanco of tentative trust.—In re 
Kilcy’s Estate, 94 N.Y.S 2d 64, 197 
Misc 3 4 

Demand for set-off 

WTiere depositor created a tenta- 
I tive trust in .iccount for benefit of hi.s 
son, with right to revoke at any time, 
his demand for a set-off of account 
against his liability to bank as in¬ 
dorser on notes amounted to a revo- 
I cation of the tru^^t—Kardon v Wil¬ 
ling. C.C.APa., 102 957. certio¬ 

rari denied 59 S Ct. 774, 306 U.S 667. 
83 L.Ed. 1066. 

Bevooation held not shown 

Ky—Hale V. Hale. 231 S.W 2d 2, 313 
Ky. 344. 

N.Y—In re Koster’s Will, 119 N.Y.S. 
2d Z. 


Svldeuos 

(1) The testimony of the scrivener 
of a will Is admissible to show the 
revocation of a savings account trust 
the validity of which is unquestioned 
but which Is revocable by its terms 
or by nature.—In re Rodgers' Estate. 
80 Pa Dist. & Co. 631, 2 Fiduciary 640, 
affirmed 97 A.2d 789, 374 Pa. 246. 

(2) Evidence held In.sufflclent to 
estahlKsh revocation.—Garllck v. Gar- 
lick, 63 N.y.S.2d 321. 

(3) Testimony as to declarations 
of Intentions regarding trust, made 
by depositor several year.s after cre¬ 
ation of trust, held jn.sufTIclont to 
establish revocation of gift of funds 
remaining in account when depositor 
died—In re Ryan’s Will, 62 N Y S 2d 
602. 

(4) An unsigned document alleged¬ 
ly written by tc.statrix about a month 
before her death had no evidential 
value for purpose of establishing rev¬ 
ocation—In re Krowson’s Estate, 36 
A 2d 250, 154 Pa.Super. 609. 

26. Cal —Brucks v. Home Federal 
Sav. & I.oan Ass'n, 228 p.3d 645, 36 
Cal.2d 846. 

Ky— Hale v. Hale, 231 S W.2d 2, 313 
Ky. 344. 

Pa.—In re Bearinger's E.state, 9 A.2d 
342, 336 pa. 263. 

27. N Y.—-In re Schlffer’s Estate, 264 
N.Y.S. 871. 142 Misc. 618. 

65 C.J. p 34 9 note 70. 

28. N.Y—Garllck v. Garllck, 63 N. 
Y S 2d 321. 

Fallttre to sign withdrawal slips 

Where depositor established ac¬ 
counts In his own name In trust for 
his niece, and niece delivered bank¬ 
books to him, together with with- 
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settlor-trustee may revoke in any way he chooses,29 
and is not limited to revocation by withdrawal of 
the whole account,although the reservation of the 
right to withdraw the full account amounts to a 
reservation of the general power to revoke. 

A tentative trust in a bank deposit is revoked 
where the depositor withdraws the money32 or de¬ 
posits it in another account,or notifies the de¬ 
positary,^4 or where he pledges the passbook to a 
third person from whom he borrows money and 
where the beneficiary predeceases the depositor, the 
trust is automatically revoked unless it has been 
made irrevocable by some act of the depositor.26 
Where the depositor subsequently transfers the ac¬ 
count to the name of another in trust for the same 


beneficiary, the new trustee has no beneficial inter¬ 
est, but such account is still for the use of the orig¬ 
inal beneficiary. 37 

Revocation for incompetent, A court, acting for 
an incompetent who, prior to his adjudication as 
an incompetent, created a savings bank trust, can 
revoke the trust on behalf of the incompetent,^® 
provided the equities so warrant,39 and provided the 
trust has not become irrevocable by some unequiv¬ 
ocal act or declaration.4 0 The committee of an in¬ 
competent has been held to have no power to alter 
the relation of the persons interested in the incom¬ 
petent’s tentative savings account trust by electing 
to revoke it, where the proceeds are not required 
for the needs of the incompetent.41 


drawal slip.<3 to be used in effecting' 
transfer of account.s to his personal 
che<'kinp account, but ho died before 
signing withdrawal slip.s, even 
though he may have stated to hl.s 
wife that he would sign slips and 
that she was to withdraw amounts 
and deposit them in his personal ac¬ 
count. trust was not revoked.—Conry 
V Maloney, 76 A 2d 899, 5 N.J, 590. 

29. Wis—Boyle v Kernpkln, 9 N.W. 
2d 689. 243 Wis 86. 

BCarklag copies of trust agreement 
as destroyed constitutes revocation.— 
Boyle v. Kempkin, supra 

30. Wls.—Boyle v. Kempkin, supra. 
Stovocatlon pro 'tanto 

A “Totten Tru.st” of a bank account 
in name of settlor in trust for des¬ 
ignated i)cneflciary was not destroyed 
by mere fact that settlor obtained 
bankbook from beneflciary and made 
a single wltlidrawal during a period 
of several ye.ir.s, but the withdrawal 
permitted only the inference that the 
settlor intended and effected a pro 
tanto revocation—In re .Shortle’s Ins¬ 
tate. 130 N.YS2d 203, 206 Mi.se. 35. 

31. Wis—Boyle v. Kempkin, 9 N.W. 
2d .589. 243 Wis. 86. 

Direction to bank; joint account 
Where settlor directed bank to 
traii.sfer bus account into a joint ac¬ 
count 111 the names of himself and 
trustee or the .survivor, and lru.gt 
agreement required trustee to hold 
the account for settlor for life and 
at hi.s death to divide the account 
among pl.aintiffs, settlor had reserved 
the right to revoke the trust.—Boyle 
V. Ki'mpkin, .supra 

32. II .S —Karclon v. Willing, D.C.Pa., 
20 1'' 8'urp 471 

Del.—D laware Trust Co v Fitz- 
maurice. 31 A 2d 383. 27 Del Ch 
101, modilied on other grounds 
Crumlish v Di law,ire Trust Co., 
38 A 2d 46.3. 27 TX'l Ch ,3 74. 

Md—Bradfold v. Eulaw ,Sav. Bank 
of Baltimore City. 46 A 2d 284, 186 
Md. 127. 

N.T.—In re Klley's Estate, 94 N.T. 


S 2d 64, 197 Misc. 34—Murrav v. 
Brooklyn Sav. Bank, 9 N Y S 2d 
227, 169 Mi.se 1014, rcver.sed on 
other grounds 16 N.Y.S.2d 916. 258 
App Div. 132 

Wi.s—Boyle v. Kempkin, 9 N.W.2d 
589, 24.3 Wis 86 
65 C J. p 349 note 71. 

Complete withdra'wal 
N Y —In re Ryan’.s Will, 62 N.Y S,2d 
602. 

Devoca'tion to extent of partial with¬ 
drawal 

Ky.—Hale v Hale. 231 S.W.2d 2, 313 
Ky. 344 

N.Y.—Steixner v. Bowery Sav. Bank, 
80 N.Y S 2d 747. 

Retention of a right of withdrawal 

of a bank deposit is, in legal contem¬ 
plation, no molt' than a pow’er to re¬ 
voke the trust, even though this right 
is reserved to the depo.sitor alone j 
—Mu.shaw V. Mushaw, 39 A 2d 465, 
183 Md 511. i 

33. N.y —Matthews y. Brooklyn 

Sav. Bank. 102 N E. 520, 208 N.Y. 
508. 

Account for new beneficiary 

NY—Jennings v. Hennessy, 55 NY. 
S. 83.3. 20 Ml.sc. 265 

Transfer of account to depositor’s 
name only 

Fa-—Vierling v. Eilwood City Feder¬ 
al Sav & Loan Aas’n, 52 A.2d 224, 
356 Pa. 350. 

34. NY —Murr.iy v. Brooklyn Sav. 
Bank, 9 N Y ft 2d 227. 169 Mlac 
1014, reversed on other grounds 16 
N.Y.S 2d 915, 258 App.Div 132. 
Giving notice xeqnlred by bonk was 

suffieient to revoke the trust —Kush 
V. South Brooklyn Savings Inst., 119 
N.Y.S 726. 65 Misc. 66, 134 App Dlv 
981. 

35. Cal.—Evinger v. MaeDougall, 82 
P.2d 194, 28 Cal App 2d 175. 

36. NT—Muriay v. Brooklyn Sav. 
Bank. 9 N V.S 2d 227. 169 Miso. 
1014, rever.sed on other grounds 1,5 
N.y.S.2d 915, 258 App.Div. 132—In 
re Ryan's Will. 52 N.Y.S.2d 502. 
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Termination of trust by death of 
party generally see Infra 5 94. 

37. N.Y.—Willard v. Willard, 170 N. 
Y S 886, 103 Misc. 644. 

38. Minn.—liickel v. Peck, 2 N.W. 
2d 140, 211 Minn. 676, 138 A.L.R. 
1375. 

Preventing trust from becoming ir¬ 
revocable 

Revocation by the court of such 
tentative trust is not the exercise 
of jurisdiction over a trust, but is 
merely the exercise of ward’s right 
to prevent trust from becoming ir¬ 
revocable —Kickol V. Peck, supra- 
Discretion held not abused in or¬ 
dering revocation of the tentative 
trust created by insane ward in order 
that money in the account might bc 
applied for ward's comfort and wel¬ 
fare and the expenses of guardian¬ 
ship—Kn kel v. Peck, supra. 

39. N Y —Brooklyn Trust Co. v. 
Smart, 293 N Y.S 823, 161 Misc 
857 

Choice of incompetent 

(1) The court, fn exercising its 
power to revoke, must proceed in a<- 
cordance with what it finds would, 

I in all probability, have been choice 
of the ineonuietent were he of sound 
mind, and, in such connection, It 
Would be appropriate to consider that 
it was duty of court to provide, out of 
estate of incompetent, for his main- 
tenanee and for pavment of his debts 
—In re Palyo's Estate, 62 N.Y.S.2d 
394, 187 Misc. 884 

(2) Trust which was revocable at 
will of incompetent was revocable by 
court where cummiltee of incompe¬ 
tent had exhau.sLed all other of his 
funds for hi.s Bui>port and such tru.^-t 
funds were necessary for hi.s sup¬ 
port thereafter.—Brooklyn Trust Co 
V. Smart, 293 N.Y.S 823, 161 Misc. 
857. 

40. N Y.—In re Palyo's Estate, 62 
NY.S.2d 394, 187 Misc. 884. 

41. N.Y —In re Rasmussen’s Estate, 
264 N.Y.S. 231, 147 Misc. 564. 
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(2) Revocation by Subsequent Will 

Under most authorities, a depositor can revoke by 
his will a tentative trust in a bank deposit; whether 
his will has such effect depends on his apparent inten¬ 
tion. 

While a tentative trust which is not revoked or 
disaffirmed becomes absolute on the death of the 
depositor, as discussed supra § 54, nevertheless, ac¬ 
cording to most authorities, the depositor may re¬ 
voke it by his will,^^ the absence of a specific 

declaration of disaffirmance it has also been 

held that the trust cannot be revoked, in whole or 


in part, by a will.*^ Whether a will revokes a tenta¬ 
tive trust depends on the intention of the testator.*® 
The revocation need not be express,*® and a will 
may operate to revoke the trust even though it is 
silent as to the bank account.*'^ A tentative trust 
will be deemed revoked by a will where, in order 
to carry out the terms of the will, it is essential to 
include the bank deposit in the assets of the estate.*® 

Where the trust account is bequeathed to a new 
legatee or beneficiary, the trust is revoked;*® but 
a will bequeathing the account, or the money there¬ 
in, to the beneficiary of the trust does not revoke the 


42. N.Y.—In re Beck’s Estate, 23 N. 
Y.S.2d 625, 260 App.Div. 651—In re 
Markowitz’s Will, 128 N.Y.S.2d 7, 
205 Misc. 267. 

Pa.—In ro Scanlon’s Estate, 169 A. 
106, 313 Pa. 424—In re Rodgers’ Es¬ 
tate, 80 Pa.Dist. & Co 531, 2 Fi¬ 
duciary 640, afllrmod 97 A 2d 789, 
374 I’a. 246—In re Snyder's E.sLuLe, 
33 Pa.Dist. & Co. 25 
66 C.J p 349 note 77. 

Revocation of trust by will general¬ 
ly see infra { 91 b. 

DlspoBingr of funds by will 

N.Y.—Murray v. Brooklyn Sav, Bank, 
*9 N.Y.S.2d 227, 169 Misc. 1014, re¬ 
versed on other grounds 15 N Y.S, 
2d 915, 258 App.Div. 132. 

Xietter of luatructioa held inade¬ 
quate as will for this purpose —In 
re Ryan’s Will, 62 N.Y.S.2d 502. 

43. N.Y.—In re Berley’s Will, 288 
N.Y.S. 325, 169 Misc, 660—In re 
Shelley’s Estate, 60 N.Y.S 2d 570. j 

44. Md—Bradford v. Eutuw Sav, 
Bank of Baltimore City, 46 A.2d 
284, 186 Md. 127. 

45 . y.—In re Shelley’s Estate, 60 
N Y.S.2d 670. 

€6 C.J. p 349 note 79. 

Aocouut a8 decedent’s sole property 
Will directing payment of funeral 
expenses and erection of headstone, 
and bequeathing sum for mas-ses, re¬ 
voked trust in savings account con¬ 
stituting decedent’s sole property, 
where no conversations with dece¬ 
dent were introduced.—In re Man- 
nix’ Estate. 264 N.Y.S. 24, 147 Misc. 
479. 

Revocation held not Intended 

(1) In general. 

Md—Bradford v, Eutaw Sav. Bank 
of Baltimore City, 4C A.2d 284, 186 
Md 127. 

N.Y.—In re Thackeray’s Will, 76 N. 

Y.S.2d 319, 190 Misc. 398. 

Pa.—In re Pozzuto’s Estate, 26 Pa. 
Dist, & Co. 235, afllrmed 188 A. 209, 
124 Pa.Super. 93. 

(2) Provisions of will wherein tes¬ 
tatrix, In making bequest to her sis¬ 
ters, excluded bank accounts with 


words “and other than book or books 
reprosenting money to which I an 
entitled’’ were insufllcient to revoke 
tru.stH—In re Berley's Will, 288 N. 
Y.S. 325, 159 Misc 560. 

(3) Will directing payment of tes¬ 
tatrix’ debts and funeral expense.s, 
making speciflc bequest, and giving 
residue to daughter, did not revoke 
trust for daughter, whore at time of 
will testatrix owned property aside 
from deposit—In re Greniewuh’s 
Will, 278 NY.S. 279, 243 App.Div. 
811 

(4) Provision that testatrix felt 
that cancellation of part of obliga¬ 
tion owing to her from husband of 
her niece was suillcicnt remembrance 
of niece was not inconsistent with 
continued existence of tentative trust 
of bank deposit in which niece was 
named as beneficiary, so as to con- ; 
stitute a revocation—In re Krew- 
son's Estate, 36 A.2d 250, 154 I’a 
Super 509. 

(5) Where woman purcha.sed cer¬ 
tificate of depo.sit In bank in name of 
herself “for” her son, and payable to 
“herself or order,” and retained pos¬ 
session of certificate until her death, 
the fact that by will she gave her en- 

I tire estate to a trustee for the bene- 
t fit of her son for life, with remainder 
over, does not operate as a revoca¬ 
tion of the tentative trust.—Naee v. 
Fulton County Nat. Bank, 79 Pa DLst. 
& Co. 325. 

46. N.Y.—In re Mannix' Estate, 264 

N.Y S. 24, J47 Misc. 479. 

47. N.Y.—In re Beck’s Estate. 23 N. 

Y.S 2d 52.5, 260 App.Div. 651. 

intent to disinherit beneficiary 

Where te.statrix deposited her mon¬ 
ey in banks In her own name as trus¬ 
tee for her sister, a will subsequently 
executed by her, disclosing an intent 
to disinherit sister, con.stiluted a de¬ 
cisive act or declaration of disaffirm¬ 
ance revoking tentative trust of ac¬ 
counts, notwithstanding will was 
silent as to accounts, where testa¬ 
trix, at time of her death, possessed 
no property other than accounts, ex¬ 
cept for some personal effects, and 
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sister never had possession of bank¬ 
books and had no knowledge that de¬ 
posits were in trust for her,—In re 
Beck’s Estate, supra. 

48. N.Y.—In re Ryan’s Will, 62 N.Y. 
S,2d 502. 

65 C.J. p 349 note 80. 

lavaslon of accounts to pay baquests 

Where will expressly mentioned 
exact amount testator had on deposit 
in Several trust savings bank ac¬ 
counts, and provided that money 
should be divided according to testa¬ 
tor’s direction, and such bequests 
could not be paid without invading 
such accounts, the trusts were re¬ 
voked and proceeds of such accounts 
were payable to his estate.—In re 
Markowitz’s Will, 128 N.Y.S.2d 7, 205 
Misc. 267. 

Creation of elaborate testamentary 
trusts 

Pa—In re Rodgers' Estate, 97 A.2d 
789, 374 Pa. 246. 

luclusiou of account held not aeoes- 
sary 

Md—Bradford v. Eutaw Sav. Bank 
of Baltimore City, 46 A 2d 284, 186 
Md. 127. 

49. N.Y.—Moran v. Ferchland, 184 
N.Y S 428, 113 Misc. 1—In re Ry¬ 
an’s Will. 62 N.Y.S 2d 602. 

Bequest in trust or absolutely 

A will bequeathing trust accounts, 
deposited in bank.s in name of testa¬ 
tor in trust for his broUier, to testa¬ 
tor’s wife in trust for brother, or to 
wife absolutely if brother prede¬ 
ceased her, revoked original trusts.— 
In re Shelley’s Estate, 50 N.Y.S.2d 
670. 

Creation of new trust 

Testamentary provision placing 
testatrix’ moneys In savings ac¬ 
counts, in trust for life use of daugh¬ 
ter constituted revocation of tenta¬ 
tive trusts originally created by 
testatrix by opening accounts in 
trust for her daughters respectively. 
—In re Schner’s Estate, 260 N.Y.S. 
610, 146 Misc. 693, motion denied 263 
N.Y.S. 639, 147 Misc. 639. 
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trust,®*® but, rather, confirms it,®^ particularly where 
the depositor, during his lifetime, delivered the pass¬ 
book to the beneficiary and a general or residu¬ 
ary bequest, as distinguished from a specific be¬ 
quest, without more, will not revoke a tentative 
trust.^3 A statute providing for the revocation of 
a will by a subsequent marriage cannot be extended 
so as to bring about the revocation of a trust agree¬ 
ment as to a savings account, on the depositor’s mar¬ 
riage.®** 


§ 89. - Conditions or Heservations in In¬ 

strument Creating Trust 

The settlor of a trust may reserve the power to re¬ 
voke It. Such a power is personal to the holder thereof, 
and has none of the attributes of property. 

In the absence of statutory prohibition, and some¬ 
times by reason of statute, the settlor of a trust 
may reserve in the trust instrument the power of 
revocation.^^ In case of such reservation, the trust 
continues until or unless revoked by exercise of the 
powerif the power of revocation is reserved, 


so. N.T. —In re Rosso's Estate. 262 
N.T.S 861, 146 Misc 746—In rr 
Phipps’ Will, 126 N.Y.S.2d 606. 
TTnoondltlonal or other plft 

A mere unconditional bequest of 
fund to apparent beneficiary corrobo¬ 
rates the conclusion that a trust for 
his benefit had been Intended by the 
deposit for his benefit, but a bequest 
to him of such fund with express 
direction that it be paid to him upon 
his becoming of age was Inconsis¬ 
tent with prior conditional gift and 
showed an intent to revoke it.—Dela¬ 
ware Trust Co. V. Fitzmaurlce, 31 A 
2d 383. 27 DelCh. 101, modified on 
other grounds Crumlish v. Delaware 
Trust Co., 38 A.2d 463, 27 Del Ch 
374. 

61. N.T.—-In re Phipps’ Will. 125 N. 
Y.S.2d 606. 

52. N.Y,—In re Rosso’s Estate, 262 
N.Y.S. 861, 146 Misc. 746, 

53. Cal —BrucKs v. Home Federal 
Sav. & Loan Ass’n, 228 P.2d 646, 
86 Cal. 2d 846. 

N.Y.—In re Richardson's Estate, 236 
NYS. 747, 1S4 Misc 174—In re 
Roster’s Will, 119 N.Y.S.2d 2. 

64. Cal.—Bank of America Nat. | 
Trust & Hav. Ass’n v. Hazolbud. 
68 P.2d 386. 21 Cal.App.2d 109. 

65. U S.—Hearst v. American News¬ 

papers, D.C.Del., 51 FSupp. 171— 
Newell V. Capelle, D.C.Del., 14 F. 
Supp. 147, affirmed, C.C.A.. 86 P.2d I 
1007. I 

Cal.—Mahoney v. Crocker, 136 P.2d j 
810, 68 Cal.App.2d 196, ! 

Md.—Liberty Trust Co. v. Weber, 90 
A.2d 194, 200 Md 491, modified on 
other grounds 91 A.2d 393, 200 Md. 
491. 

Mass —State Street Trust Co. v. 
Crocker, 28 N E.2d 6. 306 Mass. 
2.';7, 128 A.L.R. 1166. 

Mo—^Goins V. Melton, 121 S.W,2d 
821. ,743 Mo 413. 

Neb—-Whalen v. Swircln. 4 N.W.2d 
737, 141 Neb. G50. 

Pa.—In re Breyer’s Estate, 22 Pa 
Dist. & Co. 65. 

Va.—Old V. City of Norfolk, 17 S.E. 
2d 427, 178 Va. 878. 


Wls.—Fir.st Wisconsin Trust Co v 
Wisconsin Department of Taxa¬ 
tion, 294 N.W. 868, 237 Wls. 136. 

65 C.J. p 344 note 68. 

Conditions or reservations In gen¬ 
eral see supra 5 47. 

Revocation in whole or part 
U S.—United Bldg. & Doan Ass’n v 
Garrett, D.C Ark. 64 P.Supp 460 
Mo—Coon V. Stanley, 94 S.W.2d 96, 
230 Mo.App. 624. 

N J.—Trenton Banking Co. v. How¬ 
ard, 187 A, 669. affirmed 187 A 
675, 121 N.J.Eq 85. 

Pa—In re Yost’s Estate. 87 Pa.Dist. 

& Co 40, 4 Fiduciary 106. 
Revocation at any time 
U S —United Bldg. & Loan Ass’n v. 

Garrett, D.C.Ark, 64 F.Supp. 460 
Revocation by withdrawals of trust 
assets 

Neb.—^Whalen v. Swlrcin, 4 NW.2d 
737. 141 Neb. 650. 

Ohio.—Woodside Co. of Nevada v. 
Narten. 35 N.E.2d 777, 138 Ohio St. 
469 

Pa—In re Yost’s Estate, 87 Pa.Dist 
& Co. 40, 4 Fiduciary 106—In re 
Doutneh’s Estate, 64 Dauph.Co. 
172. 

Consent of coatlngent remainderman 

In an inter vivos trust, the grantor 
may, by appropriate reservation, re¬ 
tain the power to revoke it without 
the necessity of gaining the permis¬ 
sion or consent of an.v contingent re¬ 
mainderman.—^Application of Central 
Hanover Bank & Trust Co. (Mo- 
mand), 26 N.Y.S 2d 924. 176 Misc. 
183, affirmed 32 N Y.S.2d 128, 263 
App Piv, 809, affirmed Central Han¬ 
over Bank & Tru.st Co v. Momand, 
42 N.E.2d 610, 288 N.Y. 608. 

Reconveyance by trustees 

Trust agreement providing that 
trustee.? should reconvey on demand 
by beneficiary obligated them to re- 
convey on dem.and, unless they could 
show legal excuse for not so doing 
—Coleman v. Coleman, 61 P.2d 441, 
48 Ariz 337, 106 A L.R. 1309. 

Assignment by trustor was held 
subject to reservation by him of 
power to revoke trust.—Merchants 
Nat. Bank of New Bedford v. Morris¬ 
sey, 109 N.E.2d 821, 329 Mass. 601. 
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Parents* Joint power to revoke; death 
of one 

Where parents created a trust In¬ 
ter vivos for payment of Income to 
their children for life, reserving pow¬ 
er to modify in whole or part "at 
any time during their lifetime," and, 
with alleged purpose of punishing 
one son, directed trustee by letter to 
"pay to us the one-third” which had 
been paid to him, and father died, 
power to revoke was joint, and moth¬ 
er’s direction to trustee to restore 
the Income to the son. pursuant to 
father’s alleged wish, did not author¬ 
ize payment to son, since, where hus¬ 
band and wife jointly create a trust 
inter vivos, reserving Joint power to 
revoke or amend, neither party 
should be allowed to destroy the 
trust after the other’s death.—In re 
Solomon’s Estate, 2 A.2d 826, 332 Po. 
462. 

Reservation Immaterial 

Where husband and wife, as ten- 
j ants by the entireties, conve.ved prop- 
' erty In tru.st, reserving to themselves 
a life estate with remainder to their 
daughters, reservation by them of 
power of revocation wbls Immaterial 
in determining whether property was 
subject to execution under judgment 
against surviving husband —Mur- 
phey V. C. I. T. Corp„ 33 A 2d 16, 347 
Pa. 591, 

Expectant estate; effect of statute 

Statute providing that holder of 
life estate may not defeat an estate 
in expectancy except by manner or 
means provided In Instrument, im¬ 
poses no restrictions on grantor or 
settlor of life estate and does not 
purport to say that he may not de¬ 
stroy expectant estate where he ex¬ 
pressly reserves right to do so by 
suitable Instrument.—-Dreyer v. 
Lange, 243 P.2d 468, 74 Arlz 39. 

56. N.Y.—Schenectady Tru.st Co. v. 

Emmons, 25 NY.S.2d 230, 261 APP. 

Div. 154, affirmed 36 N.E 2d 461, 

286 N.Y. 620. rcargument 37 N.E.2d 

140, 286 N.Y. 698. 

66 C.J. p 34C note 3. 

Beneficiaries’ rights subject to ter¬ 
mination 

The rights acquired by the bene¬ 
ficiaries under a revocable trust are 
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the trust is as good and effectual as if irrevocable, 
unless and until the power of revocation is exer¬ 
cised,^7 and until the power is exercised, the inter¬ 
ests created by the trust remain unaffected.®^ The 
reservation of the power does not in any degree af¬ 
fect the legal title to the property it does not pre¬ 
vent the passing of a present interest to the prop¬ 
erty,®® or the passing of title to the trustee.®^ The 
reservation by a settlor, in addition to an interest 
for life, of a power to revoke the trust, does not 
make incomplete a gift over to the statutory next 
of kin.®2 Under such a reserved power, revocation 
may be made only to the extent specified ;®3 and 
where the settlor reserves the power to revoke a 
trust only under particular circumstances or condi- 
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tions, he can revoke It only under those circumstanc¬ 
es or conditions,®* 

Nature of power. A power of revocation in a 
trust instrument is not property,®® nor is it a prop¬ 
erty right®® or an interest in property ;®7 and it 
possesses none of the attributes of property.®® 
Such a power is personal to the holder thereof.®® 
It is not transferable,'^® alienable,or descendible.*^* 
So, it may not be alienated or passed by a will,*^* 
nor, apart from the Bankruptcy Act,74 may it be 
reached by creditors.*^® It is said to be similar, 
or akin,7® or analogous,77 to a power of appoint¬ 
ment; and, if absolute and unconditional, is equiva¬ 
lent to a general power of appointment.78 


subject to termination on a suHicient 
exercising of the power of revocation 
reserved by the grantor.—Miller v. 
Exchange Nat. Bank of Tulsa, 80 P. 
2d 201), 183 Okl 114 
Statute held Inapplicable 

Statute voiding a conveyance made 
on tru.st for the exclusive benefit of 
the Settlor was held Inappli^'alile so 
as to prevent revocation under reser¬ 
vation of power—Slone v. Guardian 
Trust Co., 4 Ohio Supp. 4. 

67. Mo—In re Geel's Estate, App., 
143 S.W.2d 327. 

68. Mass.—National Shawmut Bank 
of Boston V Joy, 63 N.E 2d 113, 
316 Mass. 457. 

Unexerclsed power as not affecting 
validity of trust see infra § 90a 
Bights In remainder are not Im¬ 
paired when there is no attempt to 
exercise the power—Kerwin v. Don- 
aghy, 59 N.E.2d 299. 317 Mass. 669. 

Exaroise after trustor’s death 

If right is never exercised accord¬ 
ing to terms In which reserved until 
after trustor's death. It can have no 
effect on trustee’s right to hold trust 
property. 

Ark—Gall v. Union Nat. Bank of 
Little Rock, 169 S.W.2d 767, 203 
Ark. 1000. 

N.J—Mayer v. Tucker, 141 A. 799, 
102 N.J Eq. 624, 

59. Ark.—Gall v. Union Nat. Bank 
of Little Rock, 159 S.W.2d 757, 203 
Ark. 1000, 

N.J.—Maver v. Tucker, 141 A. 799, 
102 N JEq 524. 

65 C.J. p 34C note 4. 

Provision for reconveyance as affect¬ 
ing e.state or interest remaining in 
creator of trust see infra § 202. 

60. Okl.—Miller v. Exchange Nat. 
Bank of Tulsa, 80 P.2d 209, X83 
Okl. 114. 

Pa.—In re Lyon’s Estate, 63 A,2d 415, 
164 Pa.Super. 140 

66 C.J. p 346 note 6. 

Time of vesting see supra ( 29. 
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Vested or defeasible interests 

(1) The trustee and the benefici¬ 
aries tiike vested lntere,st.s, under the 
trust instruments, subject to the set¬ 
tlor's exercise of the reserved pow¬ 
ers. 

Mich—Goodrich v. Cltv Nat Bank 
& Trust Co. of Battle Creek, 258 N. 
W. 253, 270 Mich 222. 

N.T.—Pinckney v. ('ity Bank Farm¬ 
ers Trust Co., 292 N.Y.S 835, 249 
App I>iv. 376. 

(2) Power to revoke merely malces 
the Interests of the trustee and ces¬ 
tui defeasible at the desire of the 
settlor 

Go.—^Wilson V. Pulton Nat. Bank of 
Atlanta, 4 S E 2d 660, 188 Ga. C91. 
Wis—First Wisconsin Trust Co v. 
Wisconsin Department of Taxation, 
294 N.W. 868, 237 Wis. 1.35 

61. N,.7.—Bassln v. Enoch-Pearl Co., j 
64 A.2d 824, 140 N.J.Eq. 428. 

62. Mass —National Shawmut Bank 
I of Boston v. Joy, 63 N E 2d 113, 

315 Mass 467. 

^ 63. U S.—Hearst v. American News¬ 
papers, D.C.Del., 61 F Supp 171. 

I Pa.—In re Shapley's Deed of Trust, 
63 Fa.Di.st. & Co. 123, affirmed 46 
A.2d 227, 363 Pa. 499, 16? A.LR. 
877. 

Entire life interest in settlor 

This is true notwithstanding the 
settlor has the entire benoflcial in¬ 
terest in the trust fund for life.—In 
re Reese’.s Estate, 177 A. 792, 317 Pa 
4 73—Kaultnian v. Hlestand, 200 A. 
251, 131 Pa Super. 219—In re Lau’s 
Estate, 27 Pa Disk & Co. 167, 50 York 
LegRec. 73. 

64. U.S.—^Hearst v. American News¬ 
papers, D.C.Del., 61 F.Supp. 171— 
Noble V. Rogan, D.C.Cal., 49 F. 
Supp. 370. 

Ariz.—Schuster v. Schuster. 261 P.2d 
631, 76 Arlz. 20. 

Pa.—Daniianl v. Lobasco, 79 A.2d 
268, 367 Pa. 1. 

65. Mass. — ^National Shawmut Bank 
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of Boston V. Joy. 53 N.E.2d 113, 
315 Mass 457. 

66. U R —Guggenheim v. Commis¬ 
sioner of Internal Revenue, C.C A., 
68 F 2d 188, reversed on other 
grounds 63 S Ct. 369. 288 U.S 280. 
77 LEd, 748. 

65 C.J. p 344 note 76. 

67. Ky—Hill V. Cornwall. 26 S.W. 
640, 95 Ky. 612, 16 Ky.L. 97. 

65 C J p 344 note 76. 

68. Pa.—In re Lau’s Estate, 27 Po. 
Diet. & Co. 167, 60 York Leg.Rec 
73. 

69. N.J —National Newark & Essex 
Banking Co. v. Rosahl, 128 A 686, 
97 N.J Eq. 74 

66 C.J P 344 note 77 

70. U.S —Farmers' Loan & Trust 
Co. V. Bowens, C.C.AN.Y., 29 P.2d 
14. 

71. N Y.—Culver v. Title Guarantee 
& Trust Co.. 68 N.y.S.2d 116, 269 
App Div. 627—Kornfeld v. Mode. 

[ 78 N.y S 2d 847. 

72. U.S —Farmers’ Loan & Trust 
Co. V. Bowers. C.C.A.N.T., 29 P.2d 

' 14. 

N.y.—Culver v Title Guarantee & 
Tru.st Co , 68 N.Y.S.2d 116, 269 App. 
Div 627—Kornfeld v. Mode, 78 N 
Y.S.2d 847. 

73. U S —Farmers’ Loan & Trust 
Co. V. Bowers, C.C.A.N.Y., 29 P 2d 
14. 

74. Mass —National Shawmut Bank 
of Boston V. Joy. 63 N.E.2d 113, 315 
Mas.s 457. 

75. Mass—Guthrie v, Canty, 63 N. 
E.2d 1009, 315 Mass. 726. 

76. Ma.ss.—-National Shawmut Bank 
of Boston V. Joy, 63 N.E.2d 113, 316 
Mass. 4 57. 

65 C.J. p 344 note 80. 

77. Pa.—In re Lau’s Estate, 27 Pa. 
Dist. & Co. 157, 60 York Leg.Rec. 
73. 

78. U.S.—Farmers' Loan & Trust 
Co. V. Bowers, C.C.A.N.T., 29 F.2d 
14. 



89 C.J.S. 


§ 89 TRUSTS 

Creation and existence of power. The power of 
revocation need not be express.*^® If it exists by 
necessary implication under the terms of the trust, 
it may be exercised the same as if expressly re¬ 
served.®^* On the other hand, according to some 
authority, a trust conveyance is irrevocable unless 
the power of revocation is expressly reserved.®*^ 

By reserving the power of sale of the property 
which is the subject of the trust, the settlor re¬ 
serves a power of revocation ;®2 and a grantor’s 
reservation of the power to control the distribution 
of either income or principal, as he pleases, in¬ 
cludes the power to abrogate the trust instru¬ 
ment.®® A reservation, in a trust instrument, of the 
right to add to or decrease the trust fund from 
time to time, as the grantor may desire, includes the 
right to revoke the trust,®^ either in whole or in 
part,®5 especially where the grantor and the trustee 
arc the only persons interested in the trust. 

A provision that the trustee should pay over to 


the settlor as cestui que trust some portion or all of 
the principal of the trust is not a power of revoca¬ 
tion;®'^ a provision permitting an invasion of the 
principal of a trust, but not below a minimal amount, 
is not the equivalent of a right of revocation;®® 
and a provision, in a voluntary trust agreement, 
reserving to the settlor the right to change the 
trustees from time to time docs not give the settlor 
power to revoke the trust without the consent of 
the beneficiaries.®® A reservation to the donor, in 
a trust indenture making him cotrustce, of the right 
to have possession and sole access to, and the sole 
right of disposition of, the trust estate, without the 
consent or concurrence of the cotrustce, is not a 
reservation of a right of revocation.®® An un¬ 
restricted power to modify a trust includes a power 
to revoke it ;®l but a provision that the court may, 
in its discretion, modify, annul, or cancel a trust 
is not a reservation of the power to revoke,®® and a 
modification, by the settlor, of a voluntary trust 
agreement so as to make it more advantageous to 


79. 111.—Talcott V. American Board 
of Commissioner'? for Foreign 
Ml.ssions and Congregational Home 
Miaalonary Society. 205 Ill.App 
339. 

Va—Russell's Ex'rs v Pa.ssmore, 
103 S.E. 652, 127 Va. 476. 

80. WlB.—Boyle v. Kompkin, 9 N.W 
2d 589. 243 Wls. 86. 

C5 C.J. p 344 note 84. 

Power held not Implied 

(1) In general.—Adams v. Hager- 
ott, C.CA.N.D., 34 F.2d 899—66 C.J. 
p 344 note 84 fal. 

(2) A voluntary trust agreement 
providing for payment of Income to 
settlor during his life and after his 
death to named widows' and orphans' 
home or alternative beneficiaries, dis¬ 
closed no Implied power of revoca¬ 
tion.—Hines v. Louisville Trust Co., 
Ky.. 254 S.W.2d 73. 

Pallare to notify henefleiary 

Failure of the owner of property 
to notify the beneficiary of the dec¬ 
laration of trust, or beneficiary's 
nonacceptance of trust, Is evidence 
that, although a trust is created, the 
owner re.serves the power to revoke 
It.—Buhl V. Kavanagh, C.C.A.Mich., 
118 P 2d 316. 

Right to change heneflclarles 

Where insured assigned life policy 
to trustees, and subsequently named 
trustees as beneficiaries, but express¬ 
ly reserved right to make further 
change, the express reservation in¬ 
dicated intent that the trust be rev¬ 
ocable, with the means of revoca¬ 
tion a change of beneficiary from 
trustees to another.—Continental 
Assur Co. V. Conroy, C.A.N.J., 209 F. 
2d 538. 


Resignation of trnstee 

Where Instrument creating trust 
named a successor trustee In event 
of resignation of first named trustee, 
such resignation did not indirectly 
effect a revocation of trust, since it 
was resigning trustee’s duty, under 
statute, to protect trust estate pend¬ 
ing settlement of account and dis¬ 
charge as trustee and delivery of 
corpus of trust to successor —Blxby 
V. Hotchkls. 136 P-2d 597. 68 Cal. 
App 2d 44.5 

81. Iowa.—Anderson v. Telsrow, 21 
N.W.2d 781, 237 Iowa 668—Punn 
V. Dunn, 258 N.W. 696. 219 Iowa 
349. 

ZuBtmments held not revocable 

(1) Conveyance by trustor to trus¬ 
tee which, by Its terms, completely 
divested trustor of all title and In¬ 
terest in property and of all gains, 
profits, and income therefrom cre¬ 
ated an Irrevocable trust, notwith¬ 
standing trustor and trustee named 
were the same person and that trus¬ 
tor reserved to himself, as sole trus¬ 
tee, all rights of control over prop¬ 
erty —Dunn V. Dunn, supra. 

(2) Where language of trust deed 
executed by husband and wife com¬ 
pletely divested them of all Interest 
in the property conveyed, the refer¬ 
ence in the deed to a joint will exe¬ 
cuted by them was merely for the 
purpose of determining the method 
of distribution of the trust estate 
after death of surviving trustor, 
and the trust was created Instanter 
by the delivery of the deed and ac¬ 
ceptance of the trust, the trust deed 
was not revocable, and a later pur¬ 
ported codicil to the joint will could 
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not defeat the provisions of the deed 
—Anderson v. Telsrow, 21 N.W.2d 
781, 237 Iowa 668. 

82. Mo—Sims v. Brown, 168 S.W, 
624, 252 Mo. 68. 

83. Kan —Herd v. Chambers, 149 P 
2d F)H3, 158 Kan. 614. 

84. N.J —Trenton Banking Co. v. 
Howard, 187 A. 669, affirmed 187 
A. 575. 121 NJ.Eq. 86. 

N.T.—In re Woodward’s Tru.st, 132 
N.Y.S.2d 266. 284 App.Plv. 469, ap¬ 
peal denied 132 N.Y.S.2d 924, 284 
AppDlv. 838. 

65. N.J —Trenton Banking Co. v. 
Howard. 187 A. 569, affirmed 187 A. 
676, 121 NJ.Eq. 86. 

Pa—In re Yost’s Estate, 87 Pa-Dlst. 
& Co. 40, 4 Fiduciary 106. 

86. N J.—Trenton Banking Co. v 
Howard, 187 A. 669, affirmed 187 
A. 575. 121 N.J.Eq. 86. 

87. Wls.—^Warsco v. Oshkosh Sav¬ 
ings & Trust Co., 196 N.W. 829, 188 
Wis 156. 

65 C.J. p 344 note 86. 

Ilescrvation of use of principal as 
affecting validity see supra § 47. 

88. N.Y.—In re Heller's Trust, 116 
N.Y.S 2d 343. 

89. Ky .—Hines v. Louisville Trust 
Co.. 254 S.W.2d 73. 

90. Mo.—St. Louis Union Trust Co. 
V. Dudley, App, 162 S W.2d 290 

91. N.J.—Manice v. Howard Sav. 
Institution, 104 A.2d 74, 80 N.J. 
Super. 267. 

92. Ky.—^Downs v. Security Trust 
Co. of Lexington, 194 S.W. 1041, 
176 Ky. 789. 
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the beneficiary does not indicate the intention of 
the settlor to retain the power of revocation.®® 

By whom exercised. A power of revocation may 
be exercised only by the person in whom it resides®^ 
or to whom it is g-iven.®® In the absence of stat¬ 
ute, where, by the terms of a trust instrument, a 
power of revocation has been reserved to the joint 
settlors of a trust, all must join in the revoking in¬ 
strument in order to effect revocation,®® and where 
one of them has died, attempted revocation by the 
survivors is a nullity.®"^ 

Duration and termination of power. When not 
exercised, a power of revocation expires according 
to the terms of the trust instrument.®® Where, by 
the terms of the trust instrument, the exercise of 
the reserved power of revocation is dependent on 
the consent of another person, the power is termi¬ 
nated on the death of such person.®® The power 
terminates on the death of the settlor,^ especially 
under a reservation that the settlor may during his 
life revoke the trust.® 

Settlor as owner. A settlor who reserves absolute 
power of revocation and modification possesses all 
the powers of ownership,® and for many purposes 
is treated as the absolute owner of the property 
held in trust.^ 


TRUSTS §§ 89-90 

Grant of power to others. The creator of a trust 
may grant to others powers of revocation.® 

Relinquishment of power. The execution, by the 
grantor of a trust, of an instrument whereby he 
renounces, and declines to exercise, a reserved pow¬ 
er to annul all or any of the uses set forth in the 
indenture does not prevent him from thereafter 
exercising such power;® and where a settlor relin¬ 
quishes his reserved power to revoke on considera¬ 
tion that other.? do likewise, he may, nevertheless, 
have the right to revoke for failure of considera¬ 
tion.’^ In other circumstances, provisions for the 
relinquishment of the reserved power have been 
enforced or held operative,® or the trustor has been 
held to have seasonably abandoned any idea he may 
have had of revoking the trust.® 

§ 90. - Inclusion or Omission of Reser¬ 

vation as Affecting Validity 

a. Inclusion 

b. Omission 

a. Inclusion 

Reservation of a power of revocation does not In¬ 
validate a trust. 

The reservation of the power of revocation of 
a trust is not in itself inconsistent with the creation 
of a valid trust,i® at least where no rights of credi- 


93. Ky—Hines v. Louisville Trust 
Co., 264 S.W.2d 73. 

94. Pa.—Dylan's Estate. 3 Pa Dist 
& Co 264 

Successor trustee 

Where declarations of tru'Jt named 
a sU('('o.s.sor trustee In event of death 
or jneapac’ity of settlor-trustee, on 
settlor's death all right, title and 
interest, subject to the terms of the 
declarations, passed to the successor 
trustee and the settlor’s Widow and 
personal representative had no au¬ 
thority to exercise power of revoca¬ 
tion reserved to the settlor.—United 
Bldg. & Loan Ass'n v. Garrett, D.C. 
Ark., 64 FSupp. 460. 

95. N.J.—Clark v. Freeman, 188 A. 
493, 121 N.J.Ea 36. 

Survivor 

Where grantor of trust, providing 
that grantor and wife jointly, or 
their survivor, might annul it in 
writing, renounced powers reserved 
therein, subsequent execution by 
wife, in grantor’s lifetime, of instru¬ 
ment attempting to terminate trust 
did not affect rights of beneficiaries, 
since wife was not survivor within 
meaning of instrument.-—Clark v. 
Freeman, 188 A. 493, 121 N.J.Eq. 36. 

96. N.Y.—Culver v. Title Guarantee 
& Trust Co.. 68 N.T,S.2d HC, 269 
App.Div. 627. 


97. N.Y.—Culver v. Title Guarantee 
& Trust Co , supra. 

Pa.-—In re Solomon's Estate, 2 A. 2 d 
826. 332 Pa 462. 

98. N.Y —Schreyor v. Sehreyer, 89 
N Y S .608, 43 MI.se 520, affirmed 
92 NYS, lOe."!, 101 AppDiv. 456, 
affirmed 76 N.E 1134, 1X2 N.Y. 655 

65 C.J. p 345 note 91. 

Duration and termination of trust 
see infra 55 92-97. 

Befteflclaries’ right and interest at 
settlor’s death 

Reserved power to revoke was a 
condition aulisequent, so that where 
settlor never exerei.sod the power, 
interest of benenciarie.s was subsist¬ 
ing at settlor’s death and benefici¬ 
aries Were entitled to have trust ad¬ 
ministered according to terms of 
trust instrument.—United Bldg. & 
Loan Ass’n v. Garrett, D.C.Ark., 64 F. 
Supp 460. 

99. N.Y —Croker v. Croker, 192 N. 
y S. 666, 117 Misc. 668 . 

65 C.J. p 345 note 92. 

1. Pa—In re Lyon’s Estate. 63 A. 
2d 415. 164 Pa Super. 140. 

65 C.J. p 345 note 93. 

2 . N.Y.—Syracuse Trust Co. v. Pull¬ 
er, 252 N.Y.S. 90, 140 Misc. 918 

Pa—Dolan’s Estate, 3 Pa.Dist & Co. 
264. 

3. N.Y.—City Bank Farmers Trust, 
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Co V. Cannon. 61 N.E 2d 674, 291 
NY. 125, 1.57 A.L.n. 1424, motion 
denied 69 NE.2d 44.5, 293 N.Y. 868. 

4. N.Y —City Bank Farmers Trust 
Co v Cannon, supra. 

5. M.-i.ss—Stale .Street Trust Co. v. 
Crocker, 2K N E L’d 6. 306 Mass. 
257, 128 ALB 1166. 

6. N.J.—Cl,ark v Freeman, 188 A. 
4.93, 121 N..7 Eq 35. 

Beasoa for rule 

The power wa.s based on a special 
confidence, not annexed to an offlee 
or engrafted on an estate held by the 
donee of the power; a person in¬ 
trusted with such a power cannot 
extinguish it, but may exercise it 
notwithstanding his covenant to the 
contrary—Clark v. Freeman, supra. 

7 . N.Y.—City Bank Farmers Trust 
Co. V. Check, 110 N.Y.S.2d 434, 202 
Misc. 303. 

8. Pa—In re Tru.st Deed of Smaltz, 
195 A 880, 329 Pa. 21. 

BeliuqaiBhment by executing new 
trust deed 

Pa.—In re Trust Deed of Smaltjs, su¬ 
pra, 

9. Cal.—Elliott V. Agajanian, 64 P. 
2d 1169, 19 Cal.App.2d 244 

10. Ga •—Wil.son v Pulton Nat Bank 
of Atlanta, 4 S.E.2d 660, 188 Go. 
G91. 
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tors are involved,and particularly where by stat¬ 
ute provision is made for the reservation of the 
power in a trust instrument.^^ Such a reservation 
has been held not contrary to public policy as offer¬ 
ings a means of evading state and federal estate in¬ 
heritance taxes or inconveniencing their collcc- 
tion.l* Also, such a reservation docs not make 
the instrument testamentary in character, as dis¬ 
cussed in Wills § 143. 

Power not exercised. If the power of revocation 
is not actually exercised, the validity of the trust 
remains as unaffected as if the power had not been 
reserved.^^ 


b. Omission 

Failure to reserve a power of revocation does not 
necesaarily Invalidate a trust, particularly where revoca- 
bllity would defeat its purpose; but such failure may, 
In a particular case, show such misunderstanding by 
the settlor as to Invalidate the trust. 

The absence of a power of revocation from a trust 
instrumentals and the fact that the attention of the 
settlor was not called to that omissioni® do not in 
themselves render the trust invalid. They are cir¬ 
cumstances to be taken into account,!^ in determin¬ 
ing whether the transaction was the deliberate act 
of the settlor,1® and are of more or less weight ac- 


111.—Gurnett v. Mutual Lrlfe Ins Co. 
of New York, 191 N.B. 250, 366 Ill 
612—^Bergmann v Foreman State 
Trust & Savings Bank, 273 Ill.App 
408. 

Mass —^National Shawmut Bank of 
Boston V. Joy, 63 N.E!.2d[ 113. 316 
Mass. 467—Greeley v. Flynn, 36 N. 
E.2d 394, SIO Maas. 23—Murray v. 
O'Hara, 196 N.B. 909, 291 Maas. 75. 

Mich.—Rose v. Rose, 1 N.W.2d 468, 
300 Mich. 73—Stephens v. Detroit 
Trust Co., 278 N.W. 799, 284 Mich 
149—Goodrich v. City Nat. Bank & 
Trust Co. of Battle Creek, 268 N. 
W. 263, 270 Mich. 222. 

Mo.—Goins V. Melton, 121 S.'W.2d 
821. 343 Mo. 413—SL Louis Union 
Trust Co. V. Dudley, App, 162 S.W. 
2d 290. 

Neb.—Whalen v. Swlrcln, 4 N.W.2d 
787. 141 Neb 660. 

N.J.—^Bassin v Enoch-Pcorl Co, 64 
A.2d 824, 140 N.JEq. 428—Savings 
Inv. & Trust Co v Little, 39 A.2d 
392, 136 N J Kq. 646. 

N.Y.—Schenectady Trust Co. v. Em¬ 
mons, 26 N.Y S Sd 230, 261 APP 
Dlv. 154, affirmed 36 N.E 2d 461, 
286 N.Y. 626, reargumcnl denied 37 
N.E.2d 140, 286 N.Y. 698—Pinck¬ 
ney V. City Bank Farmers’ Trust 
Co, 292 N.TS. 836, 249 App.Div. 
376—City Bank Fanners’ Trust 
Co V. Charity Organization Soc 
of City of New York, 265 N.Y S 
267, 238 App Dlv. 720, affirmed 191 
N.E. 604, 264 N.Y. 441. 

Ohio.—Cleveland Trust Co. v. White, 
16 N.E.2d 627, 134 Ohio St 1. 118 
A.L.R. 476—Fifth Third Union 
Trust Co. V, Foss, 16 Ohio Supp. 
66 . 

Okl —^Beverly Hills Nat. Bank & 
Trust Co. V. Martin, 91 P.2d 94, 185 
Okl. 264. 

pa.—In re Tunnell’s Estate, 190 A. 
906, 326 Pa. 664—In re Pozzuto’s 
Estate, 188 A. 209, 124 Pa-Super. 
93—In re Lau’s Estate, 27 Pa. 
Dist. & Co. 167, 60 York Leg.Hec 
73. 

Utah—Leggroan v. Zion's Sav. Bank 
& Trust Co., 232 P.2d 7411. 


Wla.—^Flrst Wisconsin Trust Co. v. 
Wisconsin Department of Taxation, 
294 KW. 868, 237 Wis. 13B. 

65 C.J. D 346 note 99. 

Trust In pxooeeAs of Ufa Insuranoe 
poUoles 

Ill.—Gurnett v. Mutual Life Ina. Co. 
of New York, 268 Ill.App 618, af¬ 
firmed 191 N.B. 260, 366 III. 612. 
OdftS 

<1) Gifts in trust In which donor 
reserves the right to revoke the trust 
are not Invalid.—Gordon v. Barr, 91 
P.2d 101, 13 Cal.2d 696—American 
Bible Soc. V. Mortgage Guar. Co., 17 
P.2d lOB, 217 Cal. 9. 

(2) A trust established by agree¬ 
ment creating rights In donor’s wife 
and daughter and making trust Ir¬ 
revocable for 10 years was not an in¬ 
complete gift inter vivos because of 
reserved right to revoke after 10 
years, particulcwly where donor died 
before 10-year period had elapsed.— 
Koppelkam v. First Wi.sconsin Trust 
Co., 3 N.W.2d 350, 240 Wis. 264. 

Bnle notwithstanding statute 

Text rule is true regardless of 
statute providing that deeds made in 
trust for grantor are void —Cl eve- j 
land Trust Co. v. White, 15 N.E 2d 
C27, 134 Ohio St. 1, 118 A L.R. 476, 
di.«iap proving statements in Union 
Trust Co. V. Hawkins, 107 N.E. 389, 
121 Ohio St. 169. 73 A L.R. 190. | 

Failure to vest title In trustee 

Any invalidity of trust in-strument 
In falling to vest title in trustees at 
time of execution because of power 
of revocation retained by grantor 
was immaterial, where if trust in¬ 
strument was invalid, the property 
passed by residuary clause of gran¬ 
tor's will, which vested title in the 
same trustees for the same purposes 
immediately upon grantor’s death.— 
Odom v, Langston, 195 S.W.2d 466, 
355 Mo. 116. 

11. N.Y.—Fehder v. Furman, 64 N. 
Y.S.2d 820. 

12. Cal,—In re Willey, 60 P. 471, 128 
Cal. 1. 

66 C.J. p 346 note 2 . 
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13. Mich—Goodrich T. City Nat 
Bank & Trust Co of Battle Creek, 
268 N.W. 263, 270 Mich. 222. 

14. Ark.—Gall v. Union Nat. Bark 
of Little Rock, 159 S.W.2d 767, 20.*? 
Ark. 1000. 

N.J.—Mayer v. Tucker. 141 A. 799. 
102 N.JEq. 624. 

Pa.—^Murphey v. C. I. T. Corp., 33 A. 
2d 16, 347 Po. 591—^In re Lau's Es¬ 
tate, 27 PaDIst. & Co. 157, 60 

York Leg.Rpc 73. 

Interests unaffected until power is 
exercised see supra S 89. 

Passage of title to trustee 
Mere reservation of power to re¬ 
voke, not followed by actual revoca¬ 
tion, does not Impair a trust or ren¬ 
der It invalid, if title actually pas.sed 
to trustee by execution of indenture 
itself.—^Atlantic Nat. Bonk of Jack¬ 
sonville, Fla. V. St. Louis Union 
Trust Co., 211 S.W.2d 2. 367 Mo. 770. 

15. U.S.—Jones v. Norris, CC.A- 
Okl., 122 P.2d e. 

C5 C J p 346 note 9. 

Omi.ssion us ground for cancella¬ 
tion see supra i 85a. 
le. Md—Carroll v. Smith, 69 A- 131, 
99 Md. G5.3. 

C5 C..T. p 346 note 10. 

17. Del —Du Pont v. Du Pont, 164 
A. 238. 19 Del.Ch. 131. 

N.J.—Fidelity Union Trust Co. v. 
Parfner, 37 A.2d 676, 136 N..T.Eq 
13*3. 

R I.—Garncau v. Garneau, 9 A.2d 16, 
C3 H.I. 416, 131 A.L.B. 460. 

66 C.J. p 346 note 11. 

18. Minn—Butler v. Badger, 160 N. 
W. 233, 128 Minn 99. 

Pa—^Appeal of Russell, 76 Fa. 269. 
Mistake; burden of proof 

(1) Abiionce of clause is prima fa¬ 
cie evidence of mistake.—Garneau v. 
Garneau, 9 A 2d 16, 63 R.I. 416, 131 
A.L.R, 450—^Aylsworth v, Whitcomb, 
12 B.I. 299. 

(2) Absence held not to show omis¬ 
sion by mistake. 

Del.—Du Pont v. Du Pont, 164 A. 
238. 19 Del Gh. 131. 

R.I.—Garneau v. Garneau, 9 A.2d 16, 
63 R.I. 416, 131 A.L.R. 460. 
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cording to the facts of the particular casc.^® The 
absence of the power of revocation will not in¬ 
validate the trust where rcvocability would defeat 
the purpose of the trust.^O For example, the ab¬ 
sence of the power does not invalidate the trust 
where the purpose of the trust is to provide against 
the settlor’s own improvidence,2*1 or against his 
inability, because of age or infirmities, to care for 
his property,or where it is evident that the trust 
is to continue during the settlor’s life,23 

On the other hand, the failure of the settlor to 
reserve the power of revocation may, in a particular 
case, show such misunderstanding as to the nature 
of the instrument as to invalidate it,24 or, in the 
case of a voluntary trust, may be viewed by a court 
of equity as a circumstance of suspicion,25 so that 
very slight evidence of mistake, misapprehension, or 


misunderstanding on the part of the settlor will be 
sufficient to invalidate the instrument.** 

§ 91. -Mode of Revocation 

a. In general 

b. By subsequent will 

a. In General 

A mode of revocation provided tor by statute or In 
the trust instrument must be followed; if none is pro¬ 
vided for, revocation may be by any act or conveyance 
sufficient to terminate the trust or to manifest the 
settlor's Intention to revoke. 

The settlor’s intention with respect to the mode 
of revocation must be drawn from a consideration of 
the entire instriiment.27 Where a mode of revoca¬ 
tion IS provided for by statute28 or in the trust 
instrumcnt,29 an effective revocation may be made 


(3) The ab.SGnce of the power la 
not, of Itaolf, evidence of mistake 
which throws on the person uphold¬ 
ing a voluntary trust the burden of 
proving" that such power was inten¬ 
tionally excluded by the aetUnr — 
Fidelity Union Trust Co. v Parftior, 
87 A.2d 675. 135 N .T Eq. 133. 

19- N J —Fidelity TTnion Trust Co 
V. Parfner, suT'ra 

RI—(ruine.-iu v. Garneau. 9 A.2d 16. 
63 11 T 416, 131 AL.R. 450. 

65 C J. p 346 note 14. 

20. Pa—King: v York Trust Co of 
York, 122 A. 227. 278 Pa. 141. 

66 C.J. p 34 7 note 15. 

21. Md—Carroll v. Smith. 69 A. 
131. 09 Rid. 653 

65 C.J. p 34 7 note 16. 

22. Pa.—Reidy v Small. 26 A. 602. 
164 Pa 50.5. 20 li R A. 362, 

23. Minn—Ruder v Badger, 160 N 
W 233, 128 Minn. 99 

24. Ind—Deckard v. Klelndorfer, 29 
WE 2d 997, 108 IndApp. 486. 

65 C.J p 34 7 note 19 

25. Md - -Taimbdin v Dantzebecker, 
181 A 353, l(.!i Md. 240. 

65 C.J. p 346 note 11 [a]. 

26. Md —Lainbdin v. Dantzebecker, 
supra. 

87. NY.—Chase Nat. Rank of City 
of New York v. Tomagno, 14 N Y S. 
2d 7,59. 172 Misc 63 
Deposit of money in bank or other 
llnaneial institution see supra § 
88h. 

28. Cal,—Fernald v. Lawsten, 79 P. 
2d 742, 26 Cal App 2d .552. 

Oral direction to trustee was in¬ 
sufficient under statute requiring 
writing filed with trustee.—Taylor 
V. Bunnell. 23 P.2d 1062, 133 Cal App. 
177. 

Statute prevails over agrreement of 
parties to contrary.—Pemald v. Law- 
son, 79 P.2d 742, 26 Cal.App.2d 652. j 


29. U.S —Noble v. Rogan. D.C Cal , 
49 F.Supp 370—Schoellkopf v. IT. 
S.. DC NY. 36 PSupp 617, afTlrm- 
ed. CC.A, 124 F2d 982~IIearst v 
American Newspapers, D C.Del, 61 
FSupp 171 

Arlz.— Corpus Juris cited in Schuster 
V. Schuster, 251 r.2d 631. 637, 75 
Ariz 20. 

Ark.—Gall v. Union Nat. Rank of 
Little Rock, 159 S.W.2d 767, 203 
Ark 1000. 

Del.—Corpus Juris cited iu Security 
Trust Co V Spruance, 174 A. 285, 
288, 20 Del Ch. 19,5. 

Mas.s—Kerwin v. Donaghy, 69 N.E. 

2d 299. 317 Mass 559. 

Mo.—St Louis Union Trinst Co v 
Dudley, App., 162 S W.2d 290. 

N.J—Clark v. Fieeman. 188 A 493, 
121 N.TEq. 35 

NV—Broga v. Rome Trust Co. of 
Rome. N. Y., 272 N Y.S. 101, 151 
Mi.se 641—Wright v. Clark, 14 2 N 
y S. 812, 81 Mi.se 527, n'vorst'd on 
other grounds 149 NYS 1119, 164 
App Div 962. 

Pa.— Dammni v. Lobaseo, 79 A 2d 
268. 367 Pa 1—In re Lyon’s E.s- 
lale, 63 A 2d 415, 164 l^a Suiier. 110 
—In re Shapley’s Deed of Trust. ,53 
I’.'i Dist. & Co 123, tiillrmod 46 A 2d 
227, 3,53 ]’a, 499, 164 A.L R. 877— 
In re Jiisti<-e’.s Estate, 50 1‘aDist. 
& Co 532 

RI— Union Tru.st Co v. Wat.son, 68 
A.2d 916. 76 R I. 223 
Wis—First Wisconsin Trust Co. v. 
Wisconsin Deiiurtment of Taxation, 
294 N.W. 868, 237 Wis. 135 
66 C J. p 347 note 22. 

Conformity required "by statute 
Cal.—Carpenter v. Cook, 60 P 476, 
6 Cal Unrep Cas. 410. 

Settlor bound 

(1) The settlor is bound by the 
method of dissolution of the trust 
selected by him —Schuster v. Schus- 
tei, 261 P,2d 631, 75 Ariz. 20. 
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(2) A grantor in deed allegedly 
cresting trust, who reserved power 
to convpv the property by "absolute 
deed or by mortgage,” was not lim¬ 
ited to the two methods of convey¬ 
ance BO as to preclude him from exe¬ 
cuting a Becond deed in trust and a 
will depriving beneficiary In fl:r.st 
deed of the property, especially 
where beneficiary’s interest was to be 
subjected to "any conveyance” by 
grantor—Rctker v, Nalley, 140 F 2d 
171, 78 U.S App DC. 312 

Entire Ilfs interest in settlor 

Text rule la true notwithstanding 
the settlor ha.? the entire beneficial 
inlerf'^t in Ihe tru.st fund for life — 
In rc Rccse’.s Estate. 177 A. 792, 317 
I'a 473—Kniiffinan v Ilic.stand. 200 
A 251, 131 Pa Super 219—In re Lau’.s 
E.st.itc, 27 Pa Dust. & Co 1.57, 60 York 
LcgRcc 73. 

Requirement of writing 

A power to revoke a trust "by an 
inatnimcnt in writing” rnav not be 
excrei.sed by an oral agr«M*incnt.—In 
re Justice's E.state, .50 Pa Dust & Co 

Withdrawal of policies from trustee’s 
custody 

In.Huraiiee trust agreement author¬ 
izing iiiMurt'd to withdraw any policy 
iKiin custody of trustee at any time, 
.and reciting tliat trust should be ir- 
rovoi.'ible, without reservaliori of in- 
tcrc.Ml in iii.surcd or his estate, was 
irrevocable only as to policies not 
witlnhawn at time of his death, and 
hence withdrawal of policies from 
custody of trinstee effected revocation 
of tru.st a.s to such policie.s —Erjuita- 
ble Life Assiir. Soc. of U S v. Jans- 
.sen, 187 A. 643, 14 N.J.Mi.sc 837. 

Consent of trustee bank to revoca¬ 
tion, required by revocation provi- 
.sion, held properly executed.— 
Hughes V. First Nat. B.ank in Oak¬ 
land, 118 P.2d 309, 47 Cal App 2d 547, 
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only by pursuing the mode prescribed. While it 
has been said that a substantial compliance with 
the terms of the trust instrument is insufficient, 
and that a reserved power of revocation must be 
strictly pursued,31 particularly where it is a matter 
of statutory requirement,32 a substantial compliance 
has been held sufficient.33 

When the mode prescribed is by deed, instruments 
lacking the essentials of a deed, such as a letter, are 
insufficienl.34 Where reservation is made to re¬ 
voke the trust as an entirety, it may not be revoked 
in part.3^ An instrument revoking a trust is not 
a contract between the parties, but an act manifest¬ 
ing the intention to exercise the power rescrvcd.36 
There is a stronger presumption against the rev¬ 
ocation of a formal declaration of trust than 
against the revocation of a mere deposit in a sav¬ 
ings bank in the name of the depositor as trustee for 
another.37 Where an instrument of revocation 
is destroyed before it becomes effective, the interest 
of the beneficiaries is not divested.38 

Mere modification of a trust docs not constitute 
an exercise of a reserved power to revoke it.32 
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Method not specified. When no particular method 
is specified, the revocation may be made by any act 
or conveyance sufficient to terminate the trust,*® 
or in any manner sufficiently manifesting the set¬ 
tlor's intention to revoke the trust.*i On the other 
hand, a trust is not revoked by acts or conveyances 
consistent with its continued cxistcnce.*2 A trust 
has been held revoked by the creator on the execu¬ 
tion of a mortgage on the trust property,*® not¬ 
withstanding no reference in terms is made to the 
reserved power.** Where a settlor retains a pow¬ 
er of revocation by reserving a power of sale over 
the real estate which is the subject of the trust, as 
discussed supra § 89, a conveyance of the realty by 
warranty deed operates as a revocation of the 
trust;*® and where a settlor retains the power to 
sell certain property subject to a trust, and later 
conveys the property to someone else, the convey¬ 
ance itself is an implied revocation of the trust, since 
the trustee and the cestui que trust are divested of 
all interest in the property.*® 

Partial revocation at different times. The settlor 
of a revocable trust is not required to exercise the 
full power of revocation at one time,**^ but may 


30. Wls—Hlrhardson v Stephen¬ 
son. 21S N.W. 673. 193 Wis 89. B2 
A,liU. RRl. 

31. Pa—In re Shaplev’fl Deed of 
Tru.«!t. 46 A 2d 227, 363 Pft 499, 164 
A.Lll. 877. 

Wis—Uichardson v. Stephenson, 213 
NW, 673, 193 Wls, 89. 52 A.L.R 
681. 

Strict oonformlty with terms re. 
tLOlred 

Mass.—Phelps v. State St Trust Co.. 
115 NE2d 382. 330 Mass. .*111. 

32. Cal --C.Trpenter v Cook, 60 P. 
475, 6 Cal.Unrep.Cas. 410. 

33. Mich—Haekley Union Nat Bank 
V, Farmer, 234 N.W. 135, 252 Mich. 
674. 

65 C.J. p 847 note 27, 

34. Md—Brown v. Fidelity Trust 
Co„ 94 A 523, 12G Md. 175. 

35. N.J —National Newark & Essex 
BankinK Co. v. Rosahl, 128 A. 686, 
97 N.J.Eq 74. 

36. NY—Barnard v. Gantz, 35 N. 
E. 4 : 10 , 140 N.Y. 249. 

37. N.Y —Irvlnpr Bank-Columbla 
Trust Co v. Rowe, 210 N.Y.S. 497, 
213 App Div. 281. 

38. Kv—IIill v Cornwall, 26 S.W. 
540. 95 Xy. 612, 16 Ky.L. 97. 

39. U.S —Newell v. Capelle, D C 
Del., 14 F.Supp. 147, affirmed, C.C. 
A., 86 F 2d 1007. 

Withdrawal of deBlynated bond 

Letter of settlor of revocable trust 
to trustee, statinK that settlor de¬ 


sired to modify tru.st agrreement by 
withdrawal of desij^riated bond there¬ 
from. was not exercise of power to 
revoke, but mere modification of 
trust.—^Newell v. Capelle, supra 

40. N.Y.—ITolbert v. Jackson, 235 N 
Y.S. 642. 134 Mlsc. 618 

65 CJ. p 348 note 36. 

Znstromeiit held Bafflcient to re¬ 
voke trust —Newell v Capelle. D.C. 
Del , 14 F.Supp. 147, affirmed, aC.A., 
86 F2d 1007 

Ezecatlon of new and inooneletent 
trust lustrument 

Md—'Lambdin v. Dantzebecker, 181 
A. 3.53, 169 Md- 240. 

Parol aerreemeiit 

In action by grantor to recover 
land conveyed in trust, wherein gran¬ 
tor’s equitable fee simple was fully 
established by written trust, grantee 
was not entitled to introduce as de- 
fcn.se parol agreement to surrender, 
rescind, or abandon the trust, since 
such agreement was within the stat¬ 
ute of frauds.—Coleman v. Coleman,] 
61 P.2d 441, 48 Arlz, 337, 106 A.L.R. 
1309. 

41. Md—Hoffa v. Hough. 30 A.2d 
761. 181 Md. 472— Corpus Juris cit¬ 
ed ia Laml'din v. Dantzebecker, 181 

I A. 3.53, 357, 169 Md. 240, 

] Clear aad definite purpose 
N.Y.—Broga v. Rome Trust Co. of 
Rome, N. Y.. 272 N.Y.S. 101, 151 
j Mlsc. 641. 

I Partial revocation 
Mo —Lipic V. Wheeler, 242 S.W.2d 43, 

I 362 Mo. 499. 


42. Md—Ilnffa V. Hough, 30 A-^d 
761, 181 Md. 472. 

66 C.J, p 848 note 37. 

Quitclaim deeds held Insufflolent 

(11 Trustee's quitclaim deed to 
settlor.—Boyle v. Kempkln, 9 N.W. 
2d 589, 243 Wis. 86. 

(2) Quitclaim deed of the trust res 
by one of cestuls que trust, who orig¬ 
inally conveyed the trust res to the 
trustee and the other cestuls, to one 
of the other restujs.^—Bank of Ar¬ 
lington v, Sasser, 185 S E. 826, 182 
(la. 474. 

43. Md.—Gaither v. Williams, 67 
Md. 625. 

Convejrauoe hp mortgagors to trus¬ 
tee 

Conveyance of mortgaged realty by 
mortgagors to trustee did not termi¬ 
nate trust as to realty created by 
trust deed providing that It embrac¬ 
ed, not only two mortgage.s on the 
realty, but any other property that 
might thereafter be substituted 
therefor.—^Iloffa v. Hough, 30 A.2d 
761. 181 Md. 472. 

44. Md.—Gaither v. Williams, 67 Md. 
625. 

45. Mo.—Sims V. Brown, 168 S.W. 
624, 252 Mo. 58. 

46. Md.—^Hoifa v. Hough, 30 A.2(l 
761, 181 Md. 472. 

47. U.S.—^Newell v. Capelle, DC.Del., 
14 F.Supp. 147, affirmed, C.C.A., 86 
F.2d 1007. 
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validly exercise the power with respect to one part 
of the trust estate at one time and with respect to 
other parts at other times. 

Formality of instrument; seal; recording. An 
instrument of revocation is ineffective unless exe¬ 
cuted by all of the parties required by the trust 
instrument.**^ Where a trust is created by a formal 
•deed, the instrument revoking it should be, if not 
of equal solemnity, at least of undoubted authen- 
ticity.^0 Where a seal on a trust instrument is 
unnecessary and adds nothing to its legal effect, the 
instrument of revocation need not hear a seal.**! 
The requirement of an acknowledgment of the 
revoking instrument is not wholly for the benefit 
of the trustees,**^ and, therefore, cannot be waived 
by them.*^3 Where required by statute, if the in¬ 
strument creating a voluntary trust is recorded, the 
deed of revocation must also be recorded.®* 

Delivery of the instrument of revocation is not 
essential,®® unless required by the trust instru¬ 
ment.®® 


Notice to trustee. While a settlor ordinarily 
manifests his intention to revoke by communicat¬ 
ing his decision to the trustee,®^ it is not absolutely 
necessary that the trustee should receive such a 
communication,®8 unless such notice is required by 
the terms of the trust instrument;®^ but it has been 
held that a provision for written notice to the 
trustee, being solely designed for his benefit, may 
be waived by him,®® with resulting valid revoca¬ 
tion,®’! at least in the absence of a dishonest or im¬ 
proper motive.® 2 

Consent of parties. Where the trust instrument 
provides that it shall be irrevocable without the 
consent of the trustee and all beneficiaries named, 
it is essential that all parties to the trust be projier- 
ly before the court before it can assume jurisdiction 
to dissolve the trust.®^ On the other hand, it has 
been held that a power of revocation expressly re¬ 
served in a trust agreement which is a voluntary 
trust without consideration may be exercised by the 
settlor against the beneficiaries named in the trust 


48. U.S—-Newell v. Capelle, supra. 
Purl lal revocation generally see su¬ 
pra S 88 a. 

Withdrawal of part of •octuritios 

IvOtter of settlor withdrawing part 
of securities from tru.st would be ef¬ 
fective as revocation only with re- 
.sr)tH’t to portion of trust estate with¬ 
drawn, so that power to revoke as 
to remainder of estate was not af- 
fectod thereby-—^Newell v, Capelle, 
.supra. 

49. Wis.—'Richardson v Stephenson, 
213 NW, 673, 193 Wis. Si), 52 A. 

L.R. 681. 

66 C.J. p 347 note 30. 

50. Pa.—In re Bradlsh’s Estate, 8 
Pa.Dist. 38. 

51. N.T.—Barnard v. Gantz, 36 N.E. 
430, 140 N.Y. 249. 

Mortgage substituted for two others 

However, releu.se by mortgagee of 
two real estate mortgages subject 
to revocable trust, and sub.stitutlon 
of one mortgage on the .same prop¬ 
erty providing for amortization, did 
not revoke the trust created by writ¬ 
ten instrument under seal, verified 
.»nd recorded —Hoffa v. Hough, 30 A. 
2d 761, 181 Md. 472. 

52. Mass.—Phelps v. State St, Trust 
Co., 115 N.E 2d 382, 330 Ma.ss. 611. 

53. Mass.—Phelps v. State St. Trust 
Co., supra. 

54. N.C—MacRae v. Commerce Un¬ 
ion Trust Co.. 165 S.E, 614, 199 N.C. 
714. 

Revocation of voluntary trusts gen¬ 
erally see supra 8 88 b. 

'B6. N.Y.-—^Barnard v. Gantz, 36 N.E. 

430, 140 NY. 249. j 

Wis.—^Richardson v. Stephenson, 213 ] 


N.W. 673. J93 Wis. 89. 62 A.L.R 
681. 

56. RI—Union Trust Co. v. Watson, 
68 A 2d 916, 76 R.I. 223. 

Delivery to trustee 

(1) Generally—Union Trust Co. v. 
Watson, supra- 

(2) Under a provision that the set¬ 
tlor may revoke at any time during 
his life by an instrument In writing 
signed and acknowledged and deliv¬ 
ered to the tru.stoe. the mailing of 
a letter of revocation by the settlor 
Is a sufficient delivery although It 
was not received until after the set¬ 
tlor’s death.—^Hackloy Union Nat 
Bank v. Fanper, 234 N.W. 135, 252 
Mich. 674. 

57. Md.—Hoifa v. Hough, 30 A. 2d 
761, 181 Md 472. 

Doties of effective revocation date 

Where insured informed bank nam¬ 
ed as trustee in Insurance trust 
agreement and as beneficiary in life 
policies that he was exercising right 
to revoke agreement with bank and 
that bank would be notiflod of effec¬ 
tive revocation date, and bank's pres¬ 
ident wrote to insured stating that 
bank understood that trust relation¬ 
ship was severed, insured was not re¬ 
quired to give bank any further 
notice of effective revocation date, 
and bank was estopped to as.sert that 
agreement was not properly revoked. 
—Goldberg v. Hudson County Nat. 
Bank, 197 A. 20, 123 N J.Eq. 269. 

58. Md.—Hoffa v. Hough, 30 A.2d 
761, 181 Md. 472. 

59. Ark.—Gall v. Union Nat, Bank 
of Little Rock, 159 S.W.2d 757, 203 
Ark. 1000. 


Pa.—In re Lyon’s Estate, 63 A.2d 416, 
164 Pa.Supcr. 140. 

Mere Intention to revoke, not com¬ 
municated to trustee, is insufficient 
whore notice Is required—Gall v. 
Union Nat. Bank of Little Rock, 159 
S.W 2d 757, 203 Ark 1000. 

Mere existence of copy of trust 
agreement, although altered by trus¬ 
tor hmi.self, did not amount to no¬ 
tice to trustee in writing so as to ef¬ 
fect revocation.—Security Trust Co 
V. Spruance, 174 a. 285. 20 Del.Ch 
195 

Dotlce by subsequent agreement 

Later trust agreement, into which 
tru.stee entered, was held effective 
notwlth.standJng it contained no ex¬ 
press revocation of prior agreement, 
where later agreement dealt with 
same res and agreements could not 
operate in any degree except as prior 
one was revoked, clear intent to 
revoke was, therefore, revealed to 
trustee in writing by later agreement 
—Security Trust Co. v. Spruance, su¬ 
pra. 

60. Mo—St. Louis Union Trust Co, 
v. Dudley, App., 162 S.W 2d 290 

Okl.-—Miller V. Exchange Nat. Bank 
of Tulsa, 80 P.2d 209, 183 Okl. 114 

61. Mo.—St, Louis Union Trust Co 
V. Dudley, App.. 162 S.W.2d 290 

Attack by bcueftoiarlaa 
Where the trustee waives notice, 
the grantor's revocation rennot be 
attacked by the beneficiaries,—Mil¬ 
ler V. Exchange Nat. Bank of Tulsa, 
80 P.2d 209, 183 Okl. 114. 

62. Mo.—St. Louis Union Trust Co. 
V. Dudley, App., 162 S.W.2d 290. 

63. Arlz.—Schuster v. Schuster, 251 
P.2d 631, 75 Ariz 20. 
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agreement, without their consent.*^ If a settlor 
reserves the power to revoke the trust only with the 
consent of the trustee, he cannot revoke it without 
such consent;®® likewise, if he reserves power to 
revoke only with the consent of a third person, he 
cannot revoke without such consent.®® 

Approval of fud^e. A provision, in a trust cre¬ 
ated by a settlor for his sole benefit, that it can be 
revoked by him with the written approval of a judge, 
is solely for the benefit of the trustee and may be 
waived by him.®^ 

b. By Subsequent Will 

Where a mode of revocation other than by will Is 
specified, revocation cannot be by will. Some authorities 
80 hold even where no mode is specified; but others 
apparently recognize revocation by will. 

Where a mode of revocation other than by will 
IS specified, in the trust instrument, the trustor has 
no power to revoke the trust by will.®8 A provision 
fur the exercise of the power by filing a written 
notice with the trustee shows the settlor’s intention 
that the power be exercised only during his life¬ 
time, so as to foreclose its exercise by will.®^ Where 


no particular mode of revocation is specified, it has 
been held that a trust cannot be revoked by a will,'^®^ 
as the right of revocation must be exercised during 
the life of the settlor and a power to revoke 
“during the lifetime” of the settlor has been held 
to mean a revocation taking effect before the death 
of the settlor,72 so that the power cannot be exer¬ 
cised by a will.73 At any rate, whether a trust is 
revoked by the grantor’s will is a matter of what 
the grantor intended by the will.7* Revocation by 
a will IS not accomplished where the will is not 
inconsistent with the trust,76 or where it recognizes 
the existence and efficacy of the trust ;76 and a 
provision limiting the right to revoke to a proper 
instrument in writing executed by the settlor and 
lodged with the trustee is not complied with by 
lodging with the trustee a certified copy of the set¬ 
tlor’s probated will.77 By reference in a will to 
“my estate,” the testator does not intend to refer to 
a trust estate over which he retains a power of 

revocation. 78 

A residuary clause in a will bequeathing a legacy 
to a trust beneficiary without an express revocation 
of the trust does not necessarily revoke the trust ;79 


64. U S.—Newell v. Capelle, D.C.Del., 
14 P.Supp. affirmed, C.C.A., 86 
F 2d 1007. 

Revocation of voluntary trusts gen¬ 
erally see supra 5 88 b. 

66. U.S.—Ilearst v. American News¬ 
papers, D.C.Del., 61 F.Supp. 171. 
Conveyance of realty 

Under inter vivos deed of trust 
providing that it “.shall and may be 
lawful" for trustee, at the reque.st. 
and with the consent, of settlor, to 
convey the realty, the power of revo¬ 
cation thus reserved to settlor could 
be exercised only with the consent of 
trustee.—Damlani v. Lobasco, 79 A. 
2d 268, 3C7 Pa. 1. 

66. XJ.S.—Hear.st v. American News¬ 
papers, D.C.Del., 61 F.Supp. 171. 

67. Okl.—^Wade v. McKeown, 14'5 P. 
2d 951, 193 Okl. 41B. 

Provision disresfarded; actnal rev¬ 
ocation 

Where settlor immediately proceed¬ 
ed to disregard provision and to deal 
with property described In trust as 
If trust did not exist, and trustee 
made no objection to settlor’s action 
in so doing and thereafter, by his 
own act, treated trust as nonexistent, 
there existed an actual revocation of 
trust—^Wade v. McKeown, supra, j 

68. Ark.—Gall v. Union Nat. Bank 
of Little Rock, 169 S.W.2d 7'67, 203 
Ark. 1000. 

Deposit of money in bank or other 
financial institution see supra { 
88 h. 


Exeontlon of will Is not notice to 
trustee, where such notice is requir¬ 
ed for revocation. 

Pa,—In re Lyon's Estate, 63 A,2d 
415, 164 Pa.Super. 140—^In re Lau’s 
R.state, 27 I'a-Dlst & Co. 157, 60 
York Leg.Rec, 73. 

Va,—Cohn v. Central Nat. Bank of 
Richmond. 60 S.E.'2d 30, 191 Va. 12. 

Trust held not partially revoked by 
will 

Pa.—In re Lyon’s Estate, 63 A.2d 416, 
164 Pa.Super. 140. 

Amendment without reference to will 

I Where deed of tru.st provides that 
It may be amended or revoked by 
j deed, and subsequent amendment by 
1 deed Includes reservation of right to 
amend by will without mention of 
power to revoke by will, settlor may 
not revoke trust by will.—In re 
Chance’s Estate, 29 Pa.Dist. & Co. 
686 . 

69. N Y —Chase Nat. Bank of City 
of New York v. Tomagno, 14 N.Y. 

I S.2d 759. 172 Misc. 63. 

Va—Colin V. Central Nat. Bonk of 
Richmond. 60 S.E.2d 30, 191 Va. 
12 . 

70. R.I.—Union Trust Co. v. Watson, 
68 A.2d 916, 76 R I. 223. 

66 C J. p 348 note 49. 

Insurance trust agrreement 
Or.—Gordon v. Portland Trust Bank, 
271 P.2d 663, 

71. Pa.—In re Shapley’s Deed of 
Trust, 63 Pa,Dist. & Co. 123, af-' 
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firmed 46 A.2d 227, 353 Pa. 499, 164 
AL.R. 877. 
cn C.J. p 3-4 8 note 49. 

Duration and termination of power 
see supra $ 89. 

72. Mass.—Leahy v. Old Colony 
Trust Co., 93 N.E.2d 238, 326 Mass. 
49. 

73. Mass.—^Leahy v. Old Colony 
Trust Co., supra. 

Will operative on other property 

Text rule Is especially true where 
the will disposes of all of the set¬ 
tlor’s property and ho owned prop¬ 
erty on which the will can operate, 
so that It can be given some ef¬ 
fect.—Leahy v. Old Colony Trust Co., 
supra, 

74. Mass.—Old Colony Tru.st Co. v. 
Gardner, 161 N.E. 801, 264 Mass. 

; C8. 

65 C.J. p 348 note 50. 

75. N.Y.—I r V 1 n g Bank-Columbla 
Trust Co. V. Rowe, 210 N.Y.S. 497, 
213 App.Div. 281. 

66 C.J p 348 note 61. 

76. N.Y.—Town.send v. Allen, 13 N. 
Y.S. 73, affirmed 27 N.E. 853, 126 
N.Y. 646. 

Pa.—Wilson V. Anderson, 40 A. 1096, 
186 Pa, 531. 44 L.R.A. 642. 

77. Pa.—^In re Shapley’s Deed of 
Trust, 46 A.2d 227, 363 Pa. 499, 164 
A.L.R. 877. 

78. N.J.—Mayer v. Tucker, 141 A. 
799, 102 N.J.Eq. 624. 

79. Mass.—Old Colony Trust Co. v. 
Gardner, 161 N.E. 801, 264 Mass. 
68 . 
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and where a settlor retains the testamentary power 
to revoke the trust indenture, a general residuary 
clause in his will, disposing of all the residue of the 
property of the settlor or all the property for which 
he has a power of appointment, is not an exercise 
of the power of revocation, *0 


TRUSTS §§ 91-92 

Inapplicable statute. Statutes dealing with for¬ 
malities which must be followed in executing any 
power, either inter vivos or testamentary, have been 
held not applicable to the revocation of a trust by 
the settlor’s last will and testament. 


9. Durattow and Termination 


§ 92. In General 

subject to any existing statutory restrictions, the 
creator of a trust may specifically prescribe the dura¬ 
tion of a trust. In the absence of an express provision 
With respect to its cTuratlon, a trust will continue as long 
as may be necessary to accomplish the purposes for 
which it was created. 

Subject to any existing statutory restrictions,*^ 


the creator of a trust may specifically prescribe the 
duration of the trust.** Generally, a trust continues 
to the time fixed by its own terms,and will ordi¬ 
narily continue for the time stipulated,** and termi¬ 
nate on the expiration of such period.*® A trust 
may be made to determine on the happening of a 
certain event or contingency,*’^ and will terminate 
on the happening of the event or contingency.** 


80. N,T.—Chose Nat. Bank of City 
of New York v. Tomog-no, 14 N.T.S. 
2d 769, 172 Mlsc. 63. 

81 . NY.—Chase Nat. Bank of City 
of New York v. Tomagrno, supra. 

82. Minn—C^ongdon v. Con^doo, 200 
NW. 76. 160 Minn. 34S. 

65 C J p 350 note 65. 

Duration and termination of testa¬ 
mentary trusts see Wills 89 1040- 
1060. 

Rule affainat perpetuities as to trusts 
see Perpetuities 99 26-34. 

What law governs termination see 
infra 9 160. 

83. III.-—La Salle Nat Bank v. Mac¬ 
Donald. 119 N.E2d 266. 2 I11.2d 
681—Breen v, Breen, 103 N E.2d 
e-SS, 411 Ill 206 

Or—Williams v. Morris, 26 r.2d 135. 
144 Or. 620 

S.C—Linder v Nicholson Bank & 
Trust Co., 170 S.E. 429, 170 S.C. 
373 

65 C.J. p 350 note 86. 

A deposit In tnuit cannot be ter¬ 
minated. In whole or In part, except 

In the manner provided 

Conn.—Caess v. Gaes.^, 42 A 2d 796, 
132 Conn. 96. ICO A L R. 4.S2. 

Md,—Fairfax v Savin{v.s Bank of Bal¬ 
timore, 199 A 872, 175 Md. 136, 
116 A.LR, 1334. 

Definite time held not established 

Ill.—Smith V. Kelley. 66 N E 2d 360, 
387 III. 213. 

04. N.Y.—In re Ihm.son’s Estate, 3 
N.Y.S.2d 125, 253 App.Dlv. 47'2— 
Pinckney v. City Bank Farmers | 
Trust Co , 292 N.Y.S. 836, 249 App. | 
Div. 376. 

85. Ill.—^Altschuler v. Chicago City 
Bank & Trust Co., 43 N.E.2d 673, 
380 Ill. 137—Yedor v. Chicago City 
Bank & Trust Co.. 33 N E.2d 220. 
376 Ill. 121—FrJese v. Frlese, 26 
N.E.2d 788, 373 III. 216, 

dS C.J. p 360 note 87. 


Sztenslons 

(1) Where property Is placed In 
trustees' hands for a specified period, 
courts are careful not to permit ex¬ 
tension of trustees' control thereof 
beyond such period.—^Prledberg v. 
Schultz, 38 N.E.'2d 182, 312 Ill.App. 
171. 

(2) Persons who are free to con¬ 
tract have the right to grant to trus¬ 
tees the power to extend a trust 
in whatever manner and on what¬ 
ever conditions such persons may 
designate.—Morris v. The Broadview, 
65 N.E.2d 606. 328 Ill App. 267. 

(3) Where amendment of trust 
agreement merely provided means 
whereby stock might be distributed 
when trust assets were disposed of as 
provided In trust agreement, amend¬ 
ment did not have effect of illegally 
extending termination date of trust 
—Sarasin v. Live i?(ook Nat Bank of 
Chicago, 106 N.E.2d 752, 412 Ill. 88. 

(4) Where trust ogrefiment fixed 
a termination date but before such 
date donor and trustees aind benefi¬ 
ciaries executed an agreement of 
continuance, a bare possibility with 
re.spect to adverse effect on right of 
grandchildren of donor or anyone 
claiming an interest in estate of such 
grandchild, which had not occurred 
and could not now occur, was insuffi¬ 
cient ground on which to hold Invalid 
the agreement of the parties con¬ 
tinuing the trust.—^Linahan v. Lina- 
han, 39 A.2d 895, 131 Conn 307. 

Contractual right to oontinuatlon 

Under agreement between surety 
on city contract.*! and the city, where¬ 
by surety as required by city ordi¬ 
nance deposited securities with tru.st 
company, which had active dutie.s. in-1 
eluding the duty to hold .sccuntie.*! a.'i j 
long as city held bonds for outstand¬ 
ing obligations of surety and until 
city solicitor should consent to re¬ 
turn of securities, city had contrac¬ 
tual right to continuation of trust 
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as long as any obligations for which 
the surety bonds were executed were 
outstanding, and the right could not 
be Impaired by court of equity.—City 
of Philadelphia v. Lleberman, C.C.A. 
Po., 112 F.2d 424, certiorari denied 
Lleberman v. City of Philadelphia, 
61 S.Ct. 48. 311 U.S. 679, 86 L.Ed. 438. 

86. U.S.—-Clifford V. Helvering, C.C. 
A., 105 F,2d 686, reversed on other 
grounds 60 S.Ct. 554, 309 U.S. 331, 
84 L.Bd. 788, and conformed to, 
C.C A, 111 F.2d 896 

Ill—Hopkins v. Austin State Bank, 
101 NE2d 636, 410 Ill. 67—Yedor 
V. Chicago City Bank & Trust Co., 
S3 N.E.2d 220. 376 Ill. 121—Friese 
V. Frlese, 25 N.B.2d 788, 373 Ill. 
216. 

Okl.—Hauser v. Catlett, 173 P.2d 728, 
197 Okl. 668. 

66 C.J. p 350 note 88. 

87. Conn.—Hills v Travelers Bank 
& Trust Co., 7 A.2d 6‘53. 125 Conn. 
640, 123 A I.R. 1419 

Okl.—Hauser v. Catlett, 173 P.2d 
728, 197 OW. 668. 

65 C J. p 350 note 89. 

Contlnnance la office of trustee 
A settlor may make all the pow¬ 
ers and duties of the trust personal 
and thereby make the tru.st de¬ 
pendent on the acceptance of the 
named trustee and its continuance 
dependent on the named trustee con¬ 
tinuing In office.—Gathright’s Trus¬ 
tee V Gaut. 124 SW.2d 782, 27C Ky. 
563, 120 A.L.R. 1403. 

88. Ill.—Yedor v. Chicago City Bank 
& Trust Co., 33 N.E.2d 220, 376 
III. 121—Frlese v. Frlese, 25 N.E 
2d 788, 373 Ill. 216. 

Ohio—Jordan v. Price, App., 49 N.B 
2d 769. 

Okl.—Hauser v. Catlett. 173 P.'2d 728. 
197 Okl. 608. 

Pa—In re Svenson’s Trust Estate, 
Orph., 25 Erie Co. 14. 

Tenn,—^Hunter v, Barger, 4 Teno. 
App. 559. 
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Trusts created for a definite period of years are 
valid,and the mere possibility that at some future 
time the futility of continuing the trust or some 
other reason might require its termination does not 
make the trust void from the beginning or inefifec- 
tive.9*^ Courts of equity will not permit trustees to 
extend the life of a trust unless they are authorized 
to do so.SI A trust relationship may be terminated 
by operation of law.^2 Where the relationship of 
trustee is established, and there is no showing of its 
termination, it persists.A trust created by a 
court of general jurisdiction, the decree of which 
remains unreversed and unmodified, is by virtue 
of that decree still in existcncc.^^ 

It is not necessary to the validity of a trust that 
the trust agreement have a prescribed duration. 
The duration of a trust is, in the absence of provi¬ 
sion, dependent on its purpose,^® and not by the 
technical form of the words creating it,®*^ and it 


will continue as long as may be necessary to ac¬ 
complish the purposes for which it was created.®* 
A trust cannot be destroyed for any purpose other 
than the purpose of the trust.®® The trust will 
continue as long as is necessary to preserve and pro¬ 
tect the estate itself,or to protect the interests of 
contingent remaindermen.® 

On the other hand, no trust can survive the pur¬ 
pose of its creation;® and, regardless of the nominal 
duration of the trust,^ it will not continue in equity 
any longer than the thing sought to be secured by 
the tru.st demands.^ Consequently, the trust will 
terminate as soon as it has been fully performed or 
executed,® when its purpose has been accomplished,'^ 
when its purpose has been accomplished and the 
entire ownership of its corpus vested,® or when the 
object of the trust fails or its execution becomes 
impossible.® A trust will terminate, sometimes by 
reason of statute, when the necessity for the trust 


89. US,—Clifford V. Holvcrlnff, C.C 
A . 10r» F 2(1 fifUl, rovorsf'd on othor 
frrounds GO S.Ct 554, 20!) U.S. 331, 
84 Ij Fd. 788, conformod to, C.C.A.. 
Ill F.2d 81)G 

90. Conn—Gac'RS v. Cao.s^. 42 A.2d 
796, 132 Conn. 96. 160 A U Tl 4 32 

91. in. —MorriH v The Broadview, 
GB N.llDd 60,5, 328 Ill.App 267 

92. Tex—Bvrd v, Curtla, Civ.App., 
194 S.\V.2d 153 

93. Utah —Corev v. Robert.'?, 25 P.2a 
940, 82 Utah 445 

94. U.S—U. S. V. 3.000 Acre,? of 
Band, More or Bess, (n Lav’rcnce 
County, D C.Ill., 54 F.Supp, 'Oil. 

95. Ohio—Homer v. Wullenweber, I 
101 N.E.2d 229, 89 Ohio App. 255 ’ 

98. Md.—Hoffa v. Hough, 30 A.2d 
761, 181 Md. 472. j 

N.J.—In re Fidelity Union Title &j 
Mortg. Guaranty Co, 41 A.2d 392, | 
136 N.J.Eq. 294—Warranty Bldg. & ' 
Loan Ass'n Liquidating Corp. v. I 
Bloch, 25 A 2d 871, 131 N.J.Eq. | 
414. 

65 C.J. p 350 note 90. 

97. Md —Hoffa v. Hough, JO A.'2d i 
761, 181 Md. 472. 

98. Fla.—Smith V. Ma.sHachusetta 
Mut Life Ins. Co.. 166 So. 498, 
116 Fla. 390, 95 A.L.R. 608. 

Mo.—Finch V. Edwards, 198 S.W.2d 
665, 239 Mo.App. 788. 

Pa.—In re Svenson's Trust Estate, 
Orph., 25 Erie Co. 14. 

Wash,—Kendall v. Kendall, 261 P. 

2d 422. 43 Wa8h.2d 418. 

6'5 C.J. p 350 note 91. 

Sxplratlon of designated period j 
If the trust Is to terminate on the 
expiration of a certain period, it has 
been hold that It will not terminate 
if at that time the purposes of the 
trust have not been accomplished. 


Colo—Tliatnct Landowners’ Trust v 
Dohorlv, 30 P.2d 319. 94 Colo 385 
III.—Breen v. Breen, 103 N.E.2d 625, 
411 Ill. 200. 

Preserving settlor’s property 

Purpose declared In trust to pre- 
.servo sctt]or’.s property from liabil¬ 
ity for debt.s of settlor's husband on 
settlor’.^ marriage was not such a 
purpose a.*? w'ould require continuance 
of tru.st, since propi-rty of married 
W'omen is free a.s a matter of law 
from debts and engagements of hu.Sf 
hand—In re Bower.s’ Trust E.statCf 
29 A.2d 519. 346 Pa. 85 

99. N.Y —In re Green’s Estate, 63 
NY.S.2d 371, 271 App.Div. 171, re- 
argument and motion denied 64 
N.Y.S.2d 921, 271 App.Div. 760. 

1. Pa.—Dodson v. Ball, 60 Pa, 402, 
100 Am.D. 586. 

65 C.J p 350 note 93. 

2. Cal.—Hunt v. Lawton, 245 P. 803, 
76 Cal.App. 655. 

65 C.J. p 350 note 9‘4. 

3. Miss.—Yeates v Box, 22 So.2d 
411, 198 Miss. 602. 

N.Y.—In re Wogatzky’s Will, 86 N.Y. 
S 2d 884—In re Ayre.s’ Will, 76 N. 
Y.S 2d 897—In re Mitchell’s Will, 
73 N.Y.S 2d 910. 

65 C.J. p 351 note 95. 

Active duties of trustee 

(1) As long as there remain any 
active duties to be performed by the 
trustee, the trust continues.—iRldge- 
ly V. Pflngstag, 60 A.2d 678, 188 Md. 
209. 

(2) A trust will not be continued 
after the active dutie.s connected with 
It have been terminated.—Smith v. 
Kelley, 66 N.E.2d 360, 387 Ill. 213. 

4. Neb.— Corpus Juris quoted lu 

Dennis v. Omaha Nat. Bank, 46 

922 


N.W.2d 606, 615, 163 Neb. 865, 27 
A.L.R.2d 674. 

66 C J. p 351 note 96. 

5. Conn—Peitor v, Pegenrlng, 71 A. 
2d 87. 1.36 Conn 331. 

Neb—Corpus Juris quoted in Dennis 

V. Omaha Nat. Bank, 46 N.W.2d 
606, 615, 153 Neb. 865. 27 A.L.R.2d 

674. 

66 C J. p 35l note 97. 

6. Neb —Corpus Juris quoted In 

Dennis v Omaha Nat. Bank, 46 N 
W2d 606, 616, 163 Neb. 866, 27 A. 
L.R.2d 674. 

66 C.J. p 351 note 98. 

7. Ill.—Wood V. Continental Ill. Nat 
Bank & Trust Co. of Chicago, 104 
NE.2d 246. 411 Ill. 346—Corwin v. 
Rheims. Cl N.E.2d 40. 390 III 205. 

N.Y.—In re Ayres’ Will, 76 N.Y.S 2d 
897. 

66 C J. p 6H note 99 [c]. 

The “natural term” of a trust dur¬ 
ing which period it must necessarily 
terminate is the period of duration 
between time of its creation and time 
when it terminates because all the 
purposes for which It was created 
have been accomplished.—In re 
Fischer’s Estate, 87 N.Y.S.2d 824. 

8. Va.—Woods V. Stull, SO S.E.2d 

675, 182 Va. 888. 

9. Neb.—Corpus Juris quoted in 

Dennis v. Omaha Nat. Bank, 46 N. 

W. 2d 606, 615, 153 Neb. 865, 27 
A.L.R.2d 674. 

66 C.J. p 351 note 99. 

Act of beneficiary 

(1) When purpose becomes wholly 
unattainable, power in trust ceases, 
and this is so although purpose Is 
defeated by voluntary act of person 
for whose benefit power was created. 
—Brooklyn Trust Co. v. Lester, 267 
N.Y.S. 827, 239 App.Div. 422. 
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or the purpose for which it was created has 
ceased.^® Althoug^h there is authority to the con¬ 
trary,as soon as rights in property held for ac¬ 
cumulation become vested, the direction to ac¬ 
cumulate becomes dcstructible,l2 and this is true 
even of property held in a charitable trust.'^^ 

A trust is at an end when the trustee has finally 
accounted, has conveyed the property to the persons 
entitled to it, and has been discharged a trust 
has terminated where the requirements as to income 
have been carried out and all that remains to be 
done is to distribute the principal to the remainder¬ 
men and a trust terminates when the sole re¬ 
maining beneficiary acquires a present right to the 
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corpus as well as to the entire income.^® If no time 
is limited in the trust instrument and any purpose 
remains to be subserved by a continuance of the 
trust, it will ordinarily continue until terminated 
by the act of the parties or by a court of competent 
jurisdiction. 

Intention as controlling. The duration of a trust 
depends largely on the intention of the creator as 
shown by a proper construction of the trust instru¬ 
ment and the nature and purposes of the triist.^* 
The settlor’s intention is paramount to the wish of 
the beneficiary.^^ It is proper for the court to 
construe a trust on the question of its duration’^ 
where the question is doubtful. 


(2) Parties who abandoned and re¬ 
linquished In favor of another ar¬ 
rangement powers In trust that might 
have been exercised in their behalf 
were estopped to a.s.sert rights which 
were once enforceable but had long 
remained dormant,—Brooklyn Trust 
Co. V. Lester, 2C7 N.Y.S. 827, 239 App. 
Div. 422. 

Temporary impossibility of xterform- 
aiLoe 

Under a trust created by citizen 
to arrange and carry out a compro¬ 
mise with German creditors, where 
war supervened, in an action by 
trustor to recover trust fund, the 
trust was not terminated, although 
temporarily impossible of perform¬ 
ance, but merely was suspended, and 
trustor was not entitled to recover 
the trust fund—Vorhaus v. City Nat. 
Securities Co., 167 N.Y.S. 736, af¬ 
firmed 169 N.Y.S. 1118, 182 App.Div 
922, 

10. N.Y.—Hopfan v, Knauth, 282 N. 
y.S. 219, ir.f. Misc 545. 

65 C.J, p 351 nolo 2. 

Dry trust 

Where only purpose of a trustee¬ 
ship of accumulated funds set aside 
by defendant employer was to pro¬ 
tect the defendant to extent of de¬ 
fendant’s interest In seeing that 
plaintiff employee had a new auto¬ 
mobile when needed to be used in 
the service of the defendant, the 
trust became a dry trust when plain¬ 
tiff permanently left the employment 
and plaintiff was entitled to the mon¬ 
ey.—Fleetwood v. Her.shey Creamery 
Co., 64 A.2d 200. 25 N.J Miac. 378. 

11. Mass—Claflin v. Claflin, 20 N.E. 
454. 149 Mass. 19. 20 N.I6. 454, 14 
Am.S.R. 393. 3 L.R.A. 370. 

12. Me.—Kimball v. Crocker, 63 Me. 
263. 

N.Y.—In re O’Reilly, 112 N.Y.S. 208, 
69 Mlsc. 136. 

Po.—Kaufman v. Burgert, 46 A. 726, 1 
195 Pa. 274, 78 Am.S.R. 813—In re 
Rogers’ Estate, 36 A. 340. 179 Pa. I 
602—Smeltzer v. Goalee, 34 A. 44,1 


I 172 Pa. 298—In re Van Dusen's Es- 
I tate. 6 Pa.Dist. 234, 17 Pa Co. 633 

13. Tnd.—Reasoner v. Herman. 134 
I N.E 276. 191 Ind. 642 

, Maas.—Amory v. College Trustees 
of Amherst. 118 N.E. 933, 229 Mass. 
374. 

Termination of charitable trusts gen¬ 
erally see Charities §§ 66, 67. 

14 . N.Y. — Neary v City Bank Farm- 
er.s Tru.st Co , 24 N Y S 2d 264, 260 
App.Div. 791. 

15. NY—In re Luckcnbach’s Will, 
45 NY..^2d 693, 267 App.Div. 276. 
rovcr.sed on other grounds 46 N Y 
S 2d 656. 267 Ai)p Div. 783, alllrmed 
56 NE2d JOO. 292 N.Y. 674. 

16. N Y —Guaranty Trust Co. of 
New York v. Cutting, 2’2.5 N.Y.S. 
407. 130 Mlsc. 856. 

17. Ky.— Daviess v. Dovey, 86 S.W. 
725, 27 Kv L. 626. 

N.Y—Augu.stus V. Graves, 9 Barb. 
596, afilrmed 7 N.Y, 305. 

18. Del —Security Tru.st Co. v 
Crumli.sh, 187 A. 20. 21 Del Ch 208 

HI.—Corwin v. Rheinus, 61 N.E.L’d 
40, 390 111. 205. 

N.J.—Baer v Fidelity Union Trust 
Co.. 31 A.2d 823, 133 N.J Eq. 264 
Pa.—In re Keller’s Estate, 81 Pa 
Dist <Sr Co. 37—In re Chambers’ Es¬ 
tate, Orph., 1 Fiduciary 601. 

65 C.J. p .351 note 5. 

Acceleration of a trust Is never 
permitted where to do so would vio¬ 
late the manife.st intention of the 
settlor—In rc .Stone’s Estate, 91 A 
2d 1, 21 N.J..Super. 117—Ilarken.sack 
Trust v. Barkerding, 76 A.2d 36, i 
9 N.J.Super. 595. ! 

I 

19. N.J.—Mesce V. Gradone, 62 A 2d 
394, 1 iST.J. 169—Ohlson v. Bloom- j 
field Sav. Inst., 76 A.2d 829, 9 N.J 
Super. 545—Morrison v. Reed. 70 A. 
2d 799, 6 N.J.Super. 698. 

Beyond control of benefloinry 

Where trust Is established with ob¬ 
ject of placing trust property beyond j 
control of beneficiary, effect may be 
given to this Intention and termina- I 
tion of trust denied, although all per- 1 
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sons who have Interest In tru,st on 
its termination are In being and sul 
juris and assign their Interest to sole 
life beneficiary, or otherwise consent 
to termination of trust, and this rule 
applies even though there is no 
.spendthrift provision In tru.st—In re 
Easterday’s Estate, 114 P.2d CC9, 45 
Cal App.2d 598. 

20. N.Y.—In re Fishberg’s Will, 28'5 
N Y.S. 303. 158 Misc. 3. 

65 C.J. p 351 note 6. 

Particular xirovlslous construed 

(1) In general. 

Cal—Ballerd v MacCallum, 101 P.2d 
602, 15 Cal 2d 4,30. 

Del—Wilmington Trust Co. v. Wil¬ 
mington Trust Cn , 180 A, 697, 21 
Del.Ch. 102. modified on other 
grounds 186 A, 003, 21 Del.Ch, 188 
Iowa.—Beemi'r v Chalias, 276 N.W 
60, 224 Iowa 411. 

Mo^—Creek v Union Nat Bank In^ 
Kansas City, 266 .S W 2d 737. 
Oliio.—Huntington Nat Bank of Co¬ 
lumbus V. Ro.Hn. App. 43 N E.2d 
769 

65 C J. p 351 note 6 [a]. 

(2) When only provision for dura¬ 
tion of trust Is that it terminate at 
time when designated person attains 
.speciiled age, such provl.sion should 
be con.strued to moan that trust was 
to continue only until tliat pcr.son 
reaches such age, or only until his 
prior death, and that trust terminates 
on event that hapjioiis first —In re 
Fishberg’s Will, 286 N.Y.S. 303. 168 
Misc. 3. 

(3) Whore assets of failing corpo¬ 
ration were conveyed to president In 
trust, provision that trusteeship 
.should expire six years from date of 
acceptance was directory, so that suit 
to quiet title could be maintained by 
president where all property had not 
been sold within such period.—Wil¬ 
liams V. Morris, 25 P.‘2d 136, 144 Or. 
620. 

(4) Trust, created when money was 
given to bank to pay intere.st at such 
rate to named persona In trust for 
prison band, was not terminated by 
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Discretionary power of trustee. A trust is not 
rendered invalid because it p^ives the trustee discre¬ 
tion either to continue or to terminate it at an ap¬ 
pointed time or under certain contingencies.^! The 
court will not hesitate to give directions when the 
discretion is being unreasonably exercised,since 
the discretion is not arbitrary but must be exercised 
reasonably and in the interest of the cestui que 
trust,23 and subject to any limitations or restric¬ 
tions contained in the trust instrument.^^ The trust 
continues until terminated by the trustee in the 
exercise of his discrction.26 The fact that the dis¬ 
cretion is personal and cannot be exercised by a 
successor of the original trustee does not terminate 
a trust which is to continue for the life of the bene¬ 
ficiary unless sooner terminated by the trustee in 
the exercise of the discretion conferred 26 Where 
a trust provides that it may be terminated by the 


trustee by written notice to the beneficiaries and 
delivery to them of the corpus of the trust estate, 
the trust is effectually ended by such notice without 
delivery of the corpus where delivery is waived.27 
When a notice of termination misdescribes the trust 
agreement it may, under general rules, be corrected 
in equity.2* An unrestricted power to amend a 
trust given to the trustees includes the power to 
make an amendment giving one trustee the right to 
terminate a trust by notice in writing to the other 

trustee. 2 9 

Lapse of time. As long as an express trust exists 
and is recognized by the trustee it never becomes 
stalc.20 Under some circumstances lapse of time 
may create a presumption that a trust has been 
terminated,^! but such presumption may be rebut- 
ted.22 An unexecuted trust will not terminate be- 


fallure of bank.—Conley v. Johnson. 
B4 P,2d 685, 101 Mont. 376. 

(■5) Whore bank went out of exist¬ 
ence before president and secretary 
thproof executed purported deed of 
bank, convoymp lots theretofore con¬ 
veyed to bank In trust for doocased 
former owners’ estates or their heir, 
such deed conveyed no title, since 
trust failed or died when trustee 
coasi'd to exist.—Shumway v. Earley, 
lOG P,2d 194, 56 Ariz 124. 

(6) A trust, created by agreement 
authorizing' trustee to fermlnnfe lease j 
of trust realty or take su<‘h other no¬ 
tion with respect to lease as trustee 
deemed advisable on lessee’s default 
and to exerci.se all of lessor's rights, 
remedies, powers, and prlvllege.s and 
waive defaults, "was not tcrmlnnti'd 
by extinguishment of corporate 1p.s- 
see on theory that trust was to exist 
only as long as there was a Ics.see 
paying rent.—Weehter v Chicago Ti¬ 
tle & Trust Co., 52 N.E.2d 167, 385 
Ill. 111. 

(7) Where realty acquired on fore- 
olo.suro by bondholders was conveved 
in trust for purpose of retiring cer- 
tiflcales of benefloial interest, and 
trusti'C wa.s directed to advertise 
realty for .sale at public auction if 
Jt was not sold within flvo year pe- 
I iod, and trust Instrument gave bene¬ 
ficiaries right to postpone .sale for 
further period, and authorlred re¬ 
moval of trustee If he failed to per¬ 
form his duties, fact that tru.stec did 
not advertise realty for sale at ex¬ 
piration of five-year period did not 
terminate trust.—Yedor v. Chicago 
City Bank & Trust Co., 44 N.E.2d 604, 
S30 Ill. 686—^Altchuler v. Chicago 
City Bank & Trust Co., 43 N.E 2d 673, 
880 Ill. 137. 

(8) Where there was nothing In 
trust instrument which showed that 
its purpose was to provide support 


for the children of the grantors only 
during their minority or that the 
property should revert to the creators 
of the trust when the minors reached 
maturity, the trust property .should 
be equally divided between the chil¬ 
dren when the younger attained legal 
ago—Ball V. Mann, 199 P 2d 706, 88 
Cal,App.2d 695. 

31. Ho—Corpus Juris cited iu Mor¬ 
an V. Sutter, 2-28 S.W.2d 682, 687, 
SCO Mo. 304 

65 C.J. p 352 note 7. 

23. Ind —Thompson v. Denny, 135 N. 
E. 2C0, 78 Ind.App. 257. 

33. Wis,—In re Fllzen’s Estate, 31 
N.W.2d 520. 252 Wis 322. 

66 C.J. p 352 note 9. 

Discretion held not abused 

Pa.—In re Mat tin’s Estate, 4 A.2d 
651. 135 Pci-Supel. 136. 

24 . Ky—^Avery v. Averv, 14 S.W. 
693, 90 Ky. 013, 12 Ky.L. 621. 

|35. N.J.—Bardfeld v. Bardfeld, 92 
A.2d 854. 23 N.J Super. 248 
Pa—In re Smith’s Trust, Orph., 1 
Fiduciary 609, 

65 C J, p 352 note 11. 

Cannot be compelled 
A trustee, having discretionary 
power to terminate trust by convey¬ 
ing realty at settlor’s request, could 
not be compelled to terminate trust 
—^Darmanl v. Eobasco, 79 A,2d 268, 
307 Fa. 1. 

26. Ill—^French v. Northern Trust 
Co., C4 NB. 105, 197 IU, 30. 

27. N.J,—Capron v Luchars, 160 A. 
83, 110 N.J.Eq. 338. 

28. N.J —Capron v. Luchars, supra. 

29. Mass.—Stabler v, Sevinor, 84 N. 
E.2d 447, 324 Mass. 18. 

30. Cal —Huntoon v. Southern Trust 
& Commerce Bank, 26 P.2d 461, 219 
Cal. 93. 


Ky.— Corpus Juris cited in Scott-Lees 
Collegiate Institute v. Charles, 140 
SW.2d 1060, 1063. 283 Ky. 234. 

66 C.J. p 352 note 18, 

Surety ou city ooutracts 
Where surety on city contracts de¬ 
posited securities in trust to secure 
city from loss it might sustain be¬ 
cause of surety’s failure to fulfill its 
obligation to indemnify city for loss 
from claims and liability resulting 
from any cause during prosecution 
of work covered by contracts, ancil¬ 
lary receivers of surety were not en¬ 
titled to release of the securities 
on ground that anv action by the city 
was barred by lapse of time after 
completion of work under the con¬ 
tracts, in view of fact that limita¬ 
tion did not begin to run at comple¬ 
tion of work, but only on breach of 
I covenant to indemnify which, under 
Pennsylvania law, could not be ear- 
I lier than date claim should be made 
against the city, and ancillary re¬ 
ceivers were not entitled to release of 
securities on ground that more than 
six months had expired following 
completion of last contract on which 
surety was the surety, and Pennsyl¬ 
vania statute required any negligence 
claims against city to be filed within 
six months from date of origin of 
claim, since date of origin would be 
date cause of action accrues, which, 
under Pennsylvania law, would not 
occur until damage was sustained.— 
City of Philadelphia v. Lfeberman, C. 
C.A.Pa, 112 F.2d 424, certiorari de¬ 
nied Lieberman v City of Philadel¬ 
phia. 61 S.Ct. 48, 311 U.S. 679, 85 L. 
Ed. 438. 

31. N.T.'—’Brooklyn Trust Co. v. Les¬ 
ter, 267 N.T.S. 827, 239 App.Dlv. 
422. 

65 C.J. p 352 note 19. 

32. N.J.—Jones v. Haines, 80 A. 948, 
79 N.J.Eq. 110. 
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cause of a delay on the part of the trustee in execut¬ 
ing it,33 notwithstanding the trust instrument di¬ 
rects its execution within a certain time.3* 

Trusts for married women. Under general rules, 
ordinarily, a trust for the separate use of a married 
woman and intended to protect the property from 
her husband will terminate according to the creator’s 
intention on a dissolution of the coverture.35 Thus, 
the trust will terminate on the death of either the 
husband36 or the wife,3? or on a divorce.33 How¬ 
ever, the trust will not end on the dissolution of 
coverture where the language of the trust indicates 
that the trust is to continue for a longer pcriod.3®' 
Whether a sole and separate use trust may be 
terminated by an absolute divorce on the theory that 
such a discoverture is equivalent to the death of 
the husband depends entirely on the language of 
the instrument creating such a trust.A trust for 
a wife during her husband’s lifetime is not termi¬ 
nated by a divorce and remarriage of the husband.^^ 
Unless a contrary intention appears, a trust in 
favor of a married woman for her separate use will 
terminate on discoverture notwithstanding the pos¬ 
sibility of another marriage'^^ and will terminate 
notwithstanding a second marriage.^3 

Trusts for minors. Where a trust is created for 
the benefit of an infant during minority, it will 
continue during minority^^ and ordinarily will 
terminate according to the creator’s intention when 
the infant becomes of age,**5 unless it is apparent 
from the terms of the trust instrument that a longer 
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duration is contemplated.^* Where the trust is to 
continue during minority or until marriage, it 
terminates on the beneficiary’s marriage.^7 A trust 
which is contingent on the arrival of the beneficia¬ 
ries at their majority fails by the death of the ben¬ 
eficiaries before reaching their majority.^3 

While it has been held that on the removal of 
the disability of infancy by marriage a trust termi¬ 
nates,^® It has also been held that the removal of 
the disability by a decree of court in pursuance of 
statute docs not end the trust.®® The possibility 
of issue never becomes extinct during the lifetime 
of any parent for whose children, born or to be born, 
a trust is created.®'^ 

§ 93. Termination by Decree of Court 

a. In general 

b. Purposes of trust accomplished 

c. Purposes of trust not accomplished 

d. Consent of parties 

e. Actions 

a. In General 

Courts of equity, In the exercise of their supervisory 
power, may terminate an express trust. 

Although it has been held that the court has no 
power to extinguish a trust in whole or in part,®^ 
courts of equity in the exercise of their supervisory 
power may, in a proper case, before the expiration 
of the term for which an express trust is created, 53 
terminate it;®^ but exceptional circumstances must 


S3. Colo.—District Landowner.^* 
Trust V. Doherty, 30 P.2d 319, 94 
Colo. 385 

66 C J. p 363 note 21. 

34. Colo.—District Landowners' 
Trust V. Doherty, supra. 

66 C..J. p 352 note 22. 

35. Md.—^Winchester v. Machen, 23 
A. 95fi, 75 Md. 538. 

65 C J. p 352 note 25. 

36. Pa—Carman v. Bumpus, 90 A. 
544. 24 4 Pa 136. 

65 C.J. p 362 note 26. 

37. Ind—Warner v. Reiser, 177 N.K. 
3 69, 93 Ind.App. 647. 

65 C J. p 353 note 27. 

38. Ill.—Cary v. Slead, 77 N.E. 234. 
220 Ill 608. 

6B C.J. p 353 note 28 
Sffoaey in lien of alimony 
Under trust instrument, which, 
after reciting: pendency of divorce 
libel and desire to make suitable pro¬ 
vision for support of minor child 
and for payment of money in lieu 
of alimony and claims of wife against 
husband, provided that on entry of 
Anal decree of divorce, trustee should 


pay balance to wife, tru.stee’s duties 
terminated when divorce decree be¬ 
came ab.solute, which was prior to fil¬ 
ing of husband’s bill In which he 
sought removal of trustee and other 
relief—Reeves v. Reeves, 61 N E 2d 
654, 3J8 Mas.s. 381. 

39. Tex—Johns-on v. Snaman, Civ 
App., 76 S W.2d 824, error refused. 

65 CJ. p .352 note 29. 

40. Pa ^—In re Simon’s Estate. 34 
PaDist & Co 475. 

41. N.Y.—I'clton V. Macy, 108 N.Y.S 
713, 124 App Div 367. 

42. Ill—Cary v. .Slead, 77 N.E. 234, 
220 Ill 508 

43. Md—VVinohoster v. Machen, 23 
A 95)6, 75 Md 538. 

65 C.J. p 353 note 33. 

44. Ga—Kovnolds v. Smith, 199 S.E. 
137, ISC Ga. 838. 

65 C.J. p 353 note 36. 

45. Ky.—U. S. Trust Co. v. Lee, 115 
S.W.2d 314, 272 Ky. 821. 

66 C.J. p 363 note 37. 

Until young'est reaches majority 
Cal.—Bail V. Mann, 199 P.2d 706, 88 
Cal.App.2d 696. ' 
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Ky.—U S Trust Co. v. Lee, 115 S 
W 2d 314. 272 Ky. 821. 

65 C.J. p 353 note 37 [a], 

46. Ky—Nunn v. Peak, 113 S.W 
4.9:!. 130 Ky. 4 05. 

l*a—In re Marshall’s E-state, 23 A 
391, 147 Pa 77. 

47. Ky.—^Hughc.s V. Rodes, 37 S.W. 
489, 18 KyL. 695. 

48. Ohio —-Brockway v. Warren, 11 
Ohio N P ,N S , 228. 

49. Tox—Newman v. Dotson, 67 
Tex 117. 

50. Miss —Ray v, Kelly, 35 So. 165, 
82 Miss. 597. 

65 C.J. p 353 note 44. 

51. Ga.—Singer v First Nat. Bank & 
Trust Co., 24 S.E,2d 47, 195 Ga- 
269. 

52. S.C.—Bettis V. Harrison, 196 S. 
E. 835, 186 S.C. 352. 

63. Cal.—Moxley v. Title Ins. & 

Trust Co., 165 P.2d 16. 27 Cal.2d 
457, 163 A.L.R. 838—B.all v. Mann, 
199 P.2d '706, 88 Cal.App.2d 695. 

65 C.J. p 353 note 46. 

54. Col.—Moxley v. Title Ins. & 

Trust Co„ 165 P.2d 15, 27 Cal.2d 
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exist.®®* It is only when all the parties in interest of the creator apparent from his declaration of the 
are before the court, as discussed infra subdivision purposes of the trust,and no fair and lawful re- 
d, when each is sui juris,®® and all join in the ap- striction imposed by the settlor will be nullified or 
plication®'^ that a court of equity ever terminates disturbed by such termination.®® Where the trustee 
a trust. Even when all these circumstances exist, is given discretionary power to terminate the trust at 
equity does not do so by force of the application, but an appointed time or on certain contingencies, the 
only when a decree is proper.®® When such circum- court may terminate the trust where the trustee 
stances exist power is in the court of equity, but unjustifiably refuses to convey the property to the 
with the power is not necessarily imposed the duty beneficiary.®^ Where discretion as to the amount 
to exercise it.®® It is still discretionary,6® but the of the income to be devoted to the needs of the ben- 
court may not arbitrarily deny the termination of a eficiary is vested in the trustee,®® or where the effect 
trust.®! of the trust is to direct accumulations of the income 

until a fixed time,®® the trust cannot be terminated 
The court will be careful not to defeat any object by the court during the period fixed by the settlor, 


4.S7, 163 A.T..R. 838—Rail v. Mann. 1 
199 P.2d 706. 88 Cal.Aivp.2d 696— 
Fernald v l.fiw.sK'n. 79 P.2d 742. 
26 Cal.App.2d 562. 

Ill —Haiclett V. Moore. 23 N.E.2d 67. j 
372 Ill 19'2. 

Mass—Allen v. Fir.st Nat, Bank &■ \ 
Trmt Co. of Greenfield. 67 N.E 2d 
472. 31 9 Mfiss. 693 

Mioh—l>etroit Trviat Co. v. Neubnu- 
er, 38 NW.2d 371. 325 319. 

Mo.-—Corpus Juris cited, in Moran 
V. Sutter, 228 S.W 2d 682, 690, 360 
Mo, .'U)4 

N.G.—I’enick v. Bank of Wade.sboro, 
12 S.E 2d 253. 218 N C 686—Wacho¬ 
via Bank & Tru.st Co. v. Raws, 7 
S.E.2d 470. '217 N C. 171 
Tenn—Guion v. National Bank of 
Commerce, 218 S.W 2d 739. 31 Tenn. 
App. 540. 

65 C J. p 353 note 47. 

Dereliotlou of trustee 

(1) Dereliction of tru.stee In duty 
as trustee l.s not a reason for ter¬ 
mination of trust and would only call 
for a mc»re faithful trustee—Kiiocht 
V. George, App., (>0 N F- 2d 228, ap¬ 
peal dismissed 63 N.E 2d 647, 142 
Ohio St. t!35 

(2) Improper Investment policies 
and ahuso of powers by tru.sU'o are 
not grounds for termin.ation of trust 
—'Wogman v. Wcll.s Fargo Bank & 
Union Trust Co, Ohio A])p, 207 P 
2d 423. 

(3) Other decisions with respect to 
derelictions of tru.stecs see 65 C.J. p 
353 note 47 [b]. 

Same srrouuds as couveyance not in 
trust 

Trust instrument can be terminat¬ 
ed on any ground on which a con¬ 
veyance not In trust can be set aside, 
such as fraud, duress, undue inilu- 
ence, breach of duty In confldential 
relationship or mistake.—Liberty 
Trust Co, V. Weber, 90 A.2d 194, 200 
Md. 491, modified on other grounds 
91 A.2d 393, 200 Md. 491. 

An. orphans’ court does not have 
jurisdiction, under statute, to termi¬ 
nate a trust, where the instrument of 
Qonveyance created essentially, rath¬ 


er than a trust, an agency relation¬ 
ship,—^Petition of Sullivan, 34 Ptu 
DIst. & Co 154 

55. Pa—In re McCreary’s Estate, 
62 Pa,Dist. & Co. 461, affirmed Mc¬ 
Creary’s Estate V. Pitts, 47 A.2d 
235. 354 Pa. 347 

65 C.J, p 354 note 48. 

Pew exceptions 

Courts have no power, with a few 
exceptions, to dissolve a trust be¬ 
fore term for which it was created 
—Gibson V. Gibson, 106 N.E.2d 102. 
122 rnd.App. 659 
Strict construction of statute 

Insofar as .statute permitting court 
under certain condition.s to author¬ 
ize termination of a trust having a 
vested remainder to a charitalfie, lit¬ 
erary, scientific, or religiou.% body ns 
in derogation of the common law. it 
must be strictly construed to efteet 
only so much change in prior law 
as is neees.t,arily reauired. and .such 
statute does not authorize court to 
terminate a spendthrift trust with 
remainder to scionlific and chant.it>le 
purpo.scs —In re Harrison’s Estate, 
185 A 766. 322 Pa. 532. 

Payments from wrong funds 

M’here trust provided tfiat life ben¬ 
eficiary was to be paid out of the 
trust proceeds but trustees, with 
full knowledge of life beneficiary, 
made the weekly paj merits from] 
funds of a corporation, which wa.s ‘ 
owned by the tru.st, the fact that the 
payments came from corporate funds 
rather than proceeds from the trust 
was not sufficient reason for termi¬ 
nating the trust.—Markus v. Markus, 
Mas.s., 119 N.E.2d 415. 

56. Wis—Cowle v. Strohmeyer, 136 
N.W. 956, 137 N.W. 778, 150 Wis. 
401. 

57. Cal.—Gray v. Union Trust Co of 
San Francisco, 154 P. 306, 171 Cal 
637. 

Subsequent attack 

Where express terms of Instrument 
creating trust gave trustee and court 
authority to pay, convey, or deliver 
to beneficiary any part or whole of 
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trust property or proceeds from sale 
thereof when court should, after in¬ 
dependent Investigation, be satisfied 
that beneficiary would make profita¬ 
ble use thereof, termination of the 
trust by court was not subject to 
subsequent attack by beneficiary, 
where all persons beneficially Inter¬ 
ested in trust property had Joined in 
petition for its termination, and were 
sui juris.—Ridgeway v. Woodward, 
78 F.2d 878, 64 App.D.C, 399, certio¬ 
rari denied 66 S.Ct. 146, 296 U.S. '676, 
80 L.Ed. 407. 

58. Cal —Gray v. ITnlon Trust Co. of 

Kan Francisco, 164 P. 306, 171 

Cal, 637. 

59. Cal,—Gray v. Union Trust Co. of 
San Francisco, supra. 

60. Wis —In re Pettee’s Will, 63 N 
W.2d 716, 266 Wis. 347. 

65 C.J. p 354 note 64. 
lei. Cal.—Moor V. Vawter, 268 P 
622, 84 Cal.App. 678. 

62. Ala—Ramage v. First Farm¬ 
ers & Merchants Nat Bank of 
Troy, 30 So 2d 706. 249 Ala, 340. 

Mass—Springfield Safe Deposit & 
Trust Co v. Frlele, 23 N.E 2d 138. 
304 Mass 224 

N.C—Duffy V. Duffy, 20 S E 2d 835, 
'221 N.C. 621. 

Tenn.—Hunter ▼. Barger. 6 Tenn. 
App. 559. 

65 C.J. p 364 note 56. 

63. Conn.—Peiter v. Degenring, 71 
A.2d 87, 136 Conn 331—Hills v. 
Travelers Bank & Trust Co , 7 A.2d 
652, 125 Conn. 640, 123 A L.R. 1419. 

N.J.—Fidelity Union Trust Co. v. 
Margett.s, 82 A.2d 191, 7 N.J. 556, 

64. Ind—Thompson v. Denny, 136 
N.E. 2C0. 78 Ind.App. 257. 

05. Cal —Moxley v. Title Ins. & 

Trust Co., 165 P.2d 15, 27 Cal.2d 
457, 163 A.L.R. 838—Fletcher v. 
Los Angeles Trust & Savings Bank, 
187 P. 425, 182 Cal. 177. 

66 . Cal.—Moxley v. Title Ins. & 

Trust Co., 165 P.'2d 16. 27 Cal.2d 
467, 163 A L.R. 838—Fletcher v. 
Los Angeles Trust & Savings Bank, 
187 P. 426. 182 Cal. 177. 
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even where all the beneficiaries are sui juris and 
consent thereto.®"^ The court may terminate a trust 
where it is for the best interest of the sole bene¬ 
ficiary as settlor.®® Termination of the trust must 
be advantageous to the beneficiaries.®® 

When a trust is impossible of fulfillment the court 
will terminate it and have the property distributed,^® 
A judicial sale of the trust property under an en¬ 
cumbrance, which was made prior to the creation 
of the trust, renders the trust impossible of ac- 
complishment.'^i A trust will be terminated where 
its purposes become illegal,"^2 as well as where its 
continuance becomes pecuniarily profitless, expen¬ 
sive, or hopeless^® Where the accomplishment of 
the purposes of a trust if continued, would be im- 
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paired substantially by circumstances not known or 
anticipated by the settlor, the trust will be termi¬ 
nated.'^^ 

Partial termination. Prior to the expiration of 
the term for which a trust is created the court may, 
in a proper case, terminate a trust as to a part only 
if the beneficiary desires it.*^® Where the purpose 
of a trust in part of the trust estate is accomplished, 
it will not be continued merely because it would 
be more advantageous to the beneficiary of the other 
part that the property be kept together and ad¬ 
ministered as a whole."^® 

Benefit to trustee. A trust will not be continued 
merely for the benefit of the trustee, or in order 
that he may continue to receive compensation,'^'^ 


67. Cal—Moxlpy v. Title Ins. & 

Trust Co, 16.5 P,2d 15, 27 Ca.l.2d 
467, 16.1 A.I..R. 838~Fletoher v. 

L.OS AnRelos Trust & .Savings Bank, 
187 P. 42.5, 182 Cal. 177. 

68. DpI —^Weymouth v. Delaware 

Trust Co, 45 A 2d 427, 2!) Del.Ch. 
1~H. M. ByllesUy A- Co v. Donot, 
12 A 2d 603, 25 Dtd.Ch 4 6. 

Ky.—Fidolity & Columbia Trust Co 
V. Williams, 10.5 8 \V.2d 811, '2»'.8 
Ky 671—llaldeman’s Trustee v. 
Ilaldeman, 40 S.W.2d 348, 230 Ky. 
717. 

Pa.—Schcllcntragor v. Tradesmens 
Nat Bank & Trust Co., 88 A.2d 773, 
370 Pa. 601 

Wash.—Hall v. Malstrom, 189 P.2d 
471, 29 Wash.2d 746. 

Bemaiader interests 

Where spendthrift tru.st instrument 
provided that settlor was to receive 
income for life and that, on the 
death of the settlor, all residue of 
the trust should be distributed and 
delivered to the heirs at law of the 
settlor in accordance with the laws 
of succession of the state then in ef¬ 
fect, instrument created no remain¬ 
der interests in the settlor’s heirs 
at law, and settlor had right to have 
the trust terminated.—Bixby v, Cal¬ 
ifornia Trust Co., 202 P.2d 1018, 33 
Cal.2d 496. 

69. Ky.—^Fidelity & Columbia Trust 
Co. V. Williams. 106 S.W.2d 814. 
268 Ky. 671. 

70. Arlz.—^Flsh V. Valley Nat. Bank 
of Phoenix. 167 P.2d 107, 64 Arlz. 
164. 

Colo.—Melville v, Weybrew, 103 P.'2d 
7, 106 Colo. 121, certiorari denied 
61 S.Ct. 140, 811 U.S. 696, 85 L.Ed. 
450. 

Ky.—Searcy v. Lawrenceburg Nat. 

Bank, 229 S.W.2d 312, 312 Ky. 611. 
Pa.—In re Posey's Estate, 62 Pa-Dlst. 
& Co. 127, 60 Montg.Co. 142—-In re 


Hunslcker’.g Tru.st, Orph., 2 Fidu¬ 
ciary 162—In re Keiser’s Estate, 
Com.Pl, 43 Sch.LegRee. 11.3. 

Wash —Town.sond v, Cliarles Sch.al- 
kenbaeh Home for Boys, 205 P.2d 
345, 33 Wash.2d 256. 

65 CJ. p 364 note C2. 

Particular reasons i^ermltting termi¬ 
nation 

(1) Imposaibllitv of funding testa¬ 
mentary tru.sts —Harris Trust & Sav 
Bank v. Wanner, 66 N E 2d 867, 393 
111. 693. 

(2) Insufficient corpus or Income. 
Ok] —In re Dowell’a Estate, 270 F 2d 

1098. 

Pa.—In re Wormser’s Estate, 85 Pa. 
Dist & Co. ,526, 3 Fiduciary 4 89, 54 
Lack.,Iur. 201—^In re Keller’s Es¬ 
tate. 81 Pa rust. & Co. 37—^William 
II. Buden, Inc. Employees' Trust 
Fund, 72 ra.Dist. & Co 606. 42 
Berks Co. 1—In re Honeywell’s Es¬ 
tate. 70 Pa.Dist. & Co. 472, 66 

Montg.Co. 89—In re Exley’s Es¬ 
tate, 67 ra.Di.st. & Co. 508, 65 

MontgCo. 61—In re Goodell’s Es¬ 
tate, 63 ra.Diat. & Co. IS—Trexler 
V. Sullivan. 36 Pa.Dist. & Co. 261, 
31 Berks Co. 329—In re Harten- 
stine’s Estate, Orph., 1 Fiduciary 
611—In re Goward's Estate, Orph., 
1 Fiduciary 93—In re Courtright’s 
Estate, Orph , 48 Lack.Jur. 73. 

(3) No opportunity to invest at 
high interest rates.—Ellis v. Ellis, 66 
P.2d 738, 20 Cal.App.2d 293. 

(4) Slow enhancement in value.— 
Donaldson v. Allen, 81 S.W. 1151, 182 
Mo. 626—65 C.J, p 364 note 62 [b]. 

Farticnlar reasons held not to permit 
termination 

(1) Fact that trustee has not made 
investments in accordance with wish¬ 
es of beneficiary, or fact that bene¬ 
ficiary might have right on a proper 
showing, to have the court order 
trustee to make other investments in 
order to carry out intention of set¬ 
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tlor—Maley v. Citizens Nat, Bank of 
Evansville, 92 N.B.2d 727, 120 Ind 
App. 642. 

(2) Unexpected increase in value 
of trust assets.—Liberty Tni.st Co 
V. Weber. 91 A.2d 393. 200 Md. 491 

(3) Modest income —-In re Sidiwei- 
zer’s EHtate, Pa Orph., 1 Fiduciary 
350, 99 Fitt.Mb.Leg.J. 373. 

71. Ky—Miller’s Ex’rs v. Miller's 
Heirs & Creditors, 189 S.W. 417. 
172 Ky. .519. 

72. Pa—In re Keiser’s Estate, Com 
PI , 43 Sell Leg Rec. 113 

Wa.sh—Townsend v. Charle.s Schal- 
kcnbach Home for Boys, 205 P 2d 
345, 33 Wash.2d 265. 

73. Arlz.—'Fish v. Valley Nat, Bank 
of Phoenix, 167 P.2d 107, G7 Arlz 
164. 

Wat-h—Townsend v. Charles Schal- 
kenbach Home for Boys, 205 P.2d 
345, 33 Wash 2d 256. 

74. La.—De La Vergne v. St. Paul, 
43 So,2d 229, 216 La. 92. 

Pa—In re Courtright’s Estate, Orph., 
48 Lack.Jur. 73. 

Spendthrift tmst 

Pa—In re Keller’s Estate, 81 Pa. 
Dist. & Co. 87, 66 York Leg.Rec. 
32. 

76. Pa —In re Bosler’s Trust, Orph., 
3 Fiduciary 636, 26 Leh.L.J. 381— 
In re Merkel’s Trust, Orph., 3 Fidu¬ 
ciary 486—In re Curdy's Trust, 
Orph., 3 Fiduciary '253—In re Mac- 
farlan’s Trust, Orph,, 1 Fiduciary 
367. 

65 C.J. p 364 note 60. 

76. Ill.—^Wayman v. Pollansbee, 98 
N.E. 21, 253 Ill. 602. 

77. Fla.—^Whlte v. Bourne, 9 So. 2d 
170, 161 Fla. 12. 

Pa.—In re Bowers’ Trust Estate, 29 
A.2d 619, 346 Pa. 85—In re Mus- 
ser'a Estate, 17 A.2d 411, 341 Pa. 1. 
I 66 C.J. p 365 note 65. 
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b. Purposes of Trust Accomplished 

Equity will decree the termination of a trust prior 
to expiration of its term when all the objects and pur¬ 
poses of the trust have been accomplished. 

Where all the beneficiaries of a trust are sui 
juris and consent, equity will decree the termina¬ 
tion of a trust prior to expiration of its term when 
all the objects and purposes of the trust have been 
accomplished and the interests have all vested,"^® 
or when all the objects and purposes of the trust 
which are inconsistent with the full beneficial own¬ 
ership and control of the cestui are fiilfillcd.'^^ 
Equity will terminate the trust where the necessity 
for the trust or the purpose for which it was cre¬ 
ated has ceased or failed;®® but if it docs not ap¬ 
pear what was the reason or purpose of its creation, 
the court may not terminate the trust on the ground 
that the reason no longer exists.®! q'he court may 
terminate a trust where legalor mental and 
physical®® disability which prompted the trust is 
removed. The court may terminate a trust where 
a state of affairs arises which the settlor did not 
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contemplate or provide for in the trust instrument, 
rendering the trust no longer necessary.®* The 
court may terminate a trust where the entire ben¬ 
eficial interest vests in one of several beneficiaries®^ 
as where the remaindermen release their interest to 
the life tenant®® or the remainderman acquires the 
entire beneficial interest.®'^ The fact that the inter¬ 
est of one beneficiary has been assigned does not 
make it the duty of the court to decree a termina¬ 
tion.®® 

c. Purposes of Trust Not Accomplished 

Where all its purposes have not been accomplished, 
the court will ordinarily refuse to terminate a trust. 

Although a trust may not have ceased by the ex¬ 
piration of time®9 and although all its purposes may 
not have been accomplished, if all the parties who 
are or who may be interested in the trust property 
are in existence and arc sui juris, equity may decree 
the termination of the trust,®® but notwithstanding 
the beneficiaries of the tnist are competent and con¬ 
sent or seek termination,®! where the trust is active 


78. Cal.—^Wogrnan v. Wells Fargo 
Bank & Union Trust Co.. App., 267 
P.2d 423. 

Conn.—Pelter v. Pogenrlng, 71 A.2d 

87. 136 Conn. 331—Hills v. Travel¬ 
ers Rank & Trust Co., 7 A.2d 662, 
1'25 Conn. 640. 123 A.L.R. 1419. 
D.C.—Rust V, Rust, 176 F.2d 66, 86 

U. S.Ajyp.D.C. 191. 

Ind.—Gibson v. Gibson, 106 N.E.2d 
102. 122 Ind App. 669. 

Ky.—Young v. Robinette, 239 S.W. 
2d 91. 

Mas.s.—Springfield Safe Pepo.slt & 
Trust Co. V Stoop, 95 N E.2d 161, 
326 Mass .363—Allen v First Nat. 
Bank & Trust Co. of Greenfield, 67 
N.E.2d 472. 319 Mass. 603—Spring- 
field Sale Deposit & Trust Co. v. 
Frlele, 23 N,E.2d 138, 304 Mass. 
2'24. 

Minn—Blacque v. Kalman, 30 N.W.2d 
699, 225 Minn. 258. 

Mo.—Corpus Juris cited in Moran v. 
•Sutter, 228 S.W.2d 682. 690, 360 
Mo. 304. 

N.H.—Eastman v. First Nat. Bank, 
177 A. 414, 87 N.H. 189. 

N.J.—^Fidelity Union Trust Co. v. 
Margetts, 82 A.2d 191, 7 N.J. 556 
—Del Vcccio V. Hood, 62 A, 2d 
703, 2 N.J.Super. 169, reversed on 
other grounds 66 A 2d 738, 4 N. 
J.Super. 254—Ampere Bank & 

Trust Co. V E.sterly, 49 A.2d 769, 
139 N.J.Eq. 33. 

Ohio.—Central Trust Co. v, Mc¬ 
Carthy, 57 NE.2d 126, 73 Ohio App. 
431—Corpus Juris cited in Jordan 

V. Price. App., 49 N.E.2d 769, 772. 
Pa.—Long V. Tradesmen’s Nat. Bank 

& Trust Co., 165 A. 56, 108 Pa.Su- 
per. 863—In re Batchelor’s Trust, 


Orph., 1 Fiduciary 366—^In re Cor¬ 
bin’s Trust, Orph., 67 York Leg. 
Rec. 201. 

Wash—Fowler v Lanpher, 73 P.2d 
132, 193 Wash. 308. 

65 C.J. p 355 note 67. 

79. Md —Manders ▼, Mercantile 

Trust & Deposit Co, 128 A. 145. 
147 Md. 448. 

80. Conn —Pelter v. Degenring, 71 
A.2d 87. 130 Conn. 331. 

N.J.—^IGdellty Union Trust Co. v. 

Margetts, 82 A.2d 191, 7 N.J. 556. 
Pa.—In re Bowers' Trust Estate, 29 
A'2d 519, 34C Pa, 85—In re Kelby’s 
Estate, 80 PaDlst. & Co. 1. 2 Fi¬ 
duciary 268—In re Goodell’s Es¬ 
tate, 53 Pa.Dist. & Co. 13—In re 
Price’s Estate. Com PI., 44 Berks 
Co. 169—In re Toy’s E.state, Orph., 
33 Dei Co 509—In re Stine's Es¬ 
tate, Orph., 24 Leh L.J. 291—In re 
Heokscher’s Trust, Com.Ph, 60 
MontgCo. 235, 68 York Leg.Rec. 
100—In ro Cascaden’s Estate, 
Orph., CO Montg.Co. 15—In re Cor¬ 
bin’s Trust, Com.Fl., 67 York Leg. 
Rec 201. 

65 C J p .355 note 69. 

Spendthrift trust 

I’a.—In re Goode!I's E.state, 53 Pa. 
Di.st. & Co. 13—Rehr v. Fidelity- 
Philadtdphia Trust Co., 37 Pa.Dist 
& Co. 324. 

81. Ky—^Anderson v. Kemper, 76 S. 

W. 122, 116 Ky. 339, 25 Ky.L. 538. 

Pa.—Hickman v. McFarland, 1 Pa Co. 
195. 

82. Ky.—^Adams v. Adama, 66 S.W. 
151. 21 Ky.L. 1756. 

65 C.J. p 365 note 71. 

928 


83. Ky.—Webster v. Buah. S9 S.W. 
411, 42 S.W. 1124, 19 Ky.L. 565. 

65 C.J. p 355 note 72. 

84. Ohio.—Gloyd v. Roff, 2 Ohio Clr. 
Ct. 253. 1 Ohio Cir.Dec. 472—Mlthoff 
V. Fritter, 1 Ohio N.P.,N.S.> 483. 

85. Ky—Fidelity & Columbia Trust 
Co. V. Williams, 106 S.W.2d 814, 
268 Ky. 671. 

Wash.—^Fowler v. Lanpher, 73 P.2d 
132, 193 Wash 308. 

65 C.J. p 355 note 74. 

86. Ma.ss.—I^angley v. Conlan, 98 N. 
E, 1064, 212 Muss. 136, Ann.Cas. 
1913C 421. 

66 C.J. p 355 note 75. 

87. Pa—In re Smith's Trust, Orph., 
1 Fiduciary 609. 

65 C.J. p 355 note 76. 

88. Mass.—Young v. Snow, 45 N.E. 
686, 167 Mass. 287. 

89. Pa.—Appeal of Culbertson, 76 
Pa 145—In re Stinson's Estate. 
Orph., 59 Montg.Co. 33, 

90. Ill.—Siitliff V Ayclelott, 27 N E. 
2d 529, 373 Ill. 633—Botzum v. Ha¬ 
vana Nat. Bank, 12 N.E.2d 203, 
367 Ill. 539. 

Pa.—In re Ammon's Trust Estate, 52 
Pa.Diat. & Co. 609 37 Berks Co. 

97, 58 York Leg.Rec. 194—^In re 
Stinson’s Estate, Com.Pl., 69 
Montg.Co. 33. 

65 C.J. p 35c note 79. 

91. Del —Lewes Trust Co. T. Smith, 
37 A 2d 385, 29 Del.Ch. 1. 

DC.—McDonald v. Fulton Trust Co. 
of New York, 107 F.2d 237, 71 App. 
DC. 36. 

Pa.—In re Bowers’ Trust Estate^ *9 
A.2d 619, 346 Pa. 86. 

65 C.J. p 356 note 80. 



89 C.J.S. 

and not impossible of fulfillment, the court will ordi¬ 
narily refuse to terminate it.^^ The fact that the 
trustee is given discretion to determine the nature 
of the investments to be made under the trust docs 
not preclude a decree of termination.^s 

Equity will not ordinarily terminate a spend¬ 
thrift trust which is not impossible of fulfillment,^^'* 
at least where it does not appear that the conditions 
have arisen under which the trust may he terminat¬ 
ed.However, if all interested parties are in 
existence and siii juris, and consent thereto, a court 
of equity may decree the termination of such a 
trust,and where the reasons for placing property 
in a spendthrift trust have ceased to exi.st, the trust 
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may be annulled as provided by statute at the in¬ 
stance of the beneficiary,unless other beneficiaries 
fail to consent.The partial or total invalidity 
of spendthrift trust provisions in a trust is no rea¬ 
son for terminating the trust.^® 

d. Consent of Parties 

Equity win not decree the termination of a trust 
where some of the trust beneficiaries do not or cannot 
consent to its termination. 

Notwithstanding the reason for the trust has 
ceased and its purpose has been fiilfilled,'^ equity will 
not decree its termination where some of the trust 
hciicficiarics do not or cannot consent to its termina¬ 
tion,2 but may decree its termination where all the 


92. Ark—Clemenson v. Rih.samen, 
168 .SW2d 19B, 20.'i Ark. 123. 

Df‘l —Ijpwps Trust Co. v. Smith, 37 
A 2d 385. 29 Dol Ch 1. 

DC—Rust V. Ru.st, 176 F.2d G6, 85 
TT.S.App D C. 191—McDonald v. Ful¬ 
ton Tru.st Co. of New York, 107 F 
2d 237. 71 Apr DC. 36 

Ill.—^La Salle N-^t. Dank v MacDon¬ 
ald, 119 N.E 2d 266. 2 Ill.2d .581— 
Mohler v. We.sner, 47 N.F 2d 64. 
382 111. 225—Sutliff v. Aydolott, 27 
NE 2d .'529, 373 Ill. 633. 

Iowa—Lunt v. Van Qorden, 294 K.W. 
351, 229 Iowa 263. 

Kan —Rafferty v. Shoots, 267 P.2d 
962. 175 Kan. 741. 

Ky.—New York Life Ins. Co. v. Con¬ 
rad. 107 S.W.2d 24S, 269 Ky. 359. 

N.J ■—Fidelity Union Trust Co. v. 
Marg-etta, 82 A 2d 101, 7 N.J. 556— 
Del Veocio v. Hood, 62 A.2d 703, 2 
K J Super 169, reversed on other 
Krounds 66 A 2d 738, 4 N.J Super. 
254 --Baer v. Fidelity linion Trust 
Co, 28 A 2d 275, 1 32 N J Eq. 333, 
affirmed 31 A.2d 823. 133 N.J.Eq 
264--Moi.^seiff v Iloffberg, 12 A 2d 
720, 127 N .1 Kq .302. 

Ohio—Cxeoh Catholic Union v. Sat-, 
la Realty Co , App , 113 NE 2d 740, 
reversed on other grounds 117 N.E . 
2d 610, 160 Ohio St 54.5—Knecht , 
V. Ceorge, App., 69 N.E 2d 228, ap¬ 
peal di.smi.s.sed 53 N.E 2d 047, 142 
Ohio St 03.5 I 

Fa —In re Yeagrer’.s Hstate, 47 A.2d 
813, .354 Pa. 4(;.3-—In re Buwer.g’ 

Trust E.state, 2,0 A.2d 519, ,346 Pa. j 

85—Long- V. Trado.smen'.s Nat. Bank 
& Trust Co, 165 A. 56, 108 Pa. 

Super. 363—In le Africa's Estate, 
Orph., 68 Dauph.Co. 439—In re 

amgrich’s Estate, Orph., 67 Dauph. 
Co 102. 

Tex—Parks v. Powell, Clv.App., 56 
S.W.2d 323, modified on other 
grounds Powell v. Parks, 86 SW 
2d 725, 126 Tex. 338. 

Vt.—In re Plrle’s E.state, 71 A.2d 246, 
116 Vt. 1B9. 

Wa-sh.—Fowler v, Lanpher, 73 P.2d 
132, 193 Wash. 308. 

65 C.J. p 356 note 83. 
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I Nature of intereats 

In order to terminate a trust be¬ 
fore expiration of the time for which 
It was created and before neeom- 
pli.shment of its purpo.se, the com¬ 
bined interests of those seeking such 
termination must be equivalent to an 
ah.snlute title which cannot be de¬ 
feated or divested by any future 
event, consent by tho.se having ve.st- 
ed interests Is insufih'ient if such 
Intere.sts may he dive.stod on any 
stated contingency and a beneficial 
interest in income be transferred to 
other persons not joining in the peti¬ 
tion—In re Kamerly’s E.state, 49 P.a 
Di.st & Co 55, affirmed 35 A,2d 258, 
348 Pa. 225. 

93. Cal.—Fletcher v. Los Angeles 
Trust & Savings Bank, 187 P. 425, 
182 Cal. 177. 

94. US—Mellon V. Driscoll, C C.A. 
P.a., 117 F 2d 477, certior.ari denied 
61 set. 1100, 313 U.S 579, 85 L Ed. 
1536. 

Iowa—In re Roberts’ Estate, 35 N.W. 

2d 756, 240 Iowa 160 
Modi —In re Ford’s E.state. 49 N.W. 

2d 154, 331 Mich 220 
I’a—Itclir V. Fiiblity-riiiladelphla 
Tru.st Co, 165 A. 380, 310 Pa. 301. 
91 A.L R 99—In re Toy’s E.state, 
Orph , 33 Del Co. 509—In re Kraus’ 
Estate. Orph, 18 I^ch L J. 219—In 
re JVtarkiey's Trust. Orph,, 67 i 
Montg.Co 183. 

65 C.J. p 356 note 80. 

Under statute 

The Estates Act expressly forhid.s 
the holder of an annuity under a 
spendthrift provision from extin- 
gui.shing It in order to terminate a 
trust-—In re Close’s Estate, 83 I'a. ' 
Dist, & Co 136, 3 Fiduciary 113. 

95. Ill.—Bevier v. Hay, 221 Ill.App. | 

1 . 

90. D.C.—Ridgeway v, WoodAvard, 
78 F.2d 878, 64 App D.C. 399, cer¬ 
tiorari denied 56 S.Ct. 146, 296 U 
S. 575, 80 LEd. 407. 
spendthrift trust held created 
D.O.—Ridgeway v. Woodward, supra, j 
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97. Ga.—De Vaughn v. Hays, 78 S.E 
844, 140 Ga. 208. 

98. Ga.—Leavitt v. Loavltt, 101 S.E. 
670, 149 Ga. 601. 

99. Md.—Liberty Trust Co. v. Web¬ 
er. 90 A 2(1 194. 200 Md. 491. modi¬ 
fied on other grounds 91 A.2d 393, 
200 Md. 491—Peter v. Peter, 110 A. 
211, 136 Md. 157. 

1. Kv—Underhill v. U, S. Trust Co., 
13 S.W.2d 502. 227 Ky. 444. 

2. U.S—Hauptfuhrer's E.stato v, C. 
I R, CA.3, 195 F2d 548, certiorari 
denied 73 S Ct 26, 344 US. 825, >7 
LEd 642—Walter's Trust v. C. I. 
R, C.CA.3, 127 F2d 101. 

Cal.—Bixliy v. California Trust Co., 
202 P2d 1018. 33 Cal 2d 495—In re 
Galllmore’s Estate, 222 P 2d 259. 99 
Cal.App 2d CG4—In re Ea.sterday's 
E-state. 114 P.2d 609, 45 Cal App.2d 
598 

Fla—Huttig v, Huffman, 9 So.2d 606, 
3 51 Fla 366—Smith v. Massachu¬ 
setts Mut. Life Ins. Co,. 156 So. 
498, 116 Fia. 390, 95 A.L R 508. 

Ill—.Mtemeier v. Harris, 86 N E 2d 
229, 403 Ill. 345—Botzum v. Ha¬ 
vana Nat. Bank, 12 N.E.2d 203. 367 
III 539—Fcn.sko V. Eciui table Life 
Assur. Soc., 91 N.E 2d 465, 340 III. 
App. 58. 

Minn.— Blacque v. Kalman, 30 N.W. 

2(1 599, 225 Mmn. 258. 

N.Y —Application of Holman, 67 N. 

Y.S2d 90, 271 App.Div. 910. 

Pa.—Tn re Kamerly’a Estate, 35 A.2d 
258, 348 Pa. 225—In re Bowers’ 
Trust Estate, 29 A.2d 519, 34 6 Pa 
85—In re Scott’s Estate, 51 Pa. 
Di.st & Co. 688, affirmed 4 6 A.2d 
174, 353 Pa. 575—In re Hebmann’s 
Trust, Orph , 2 Fiducnary 288—In 
re Schweizer’a Estate. Orph.. 1 
Fiduciary 350, 99 Pittsb.LegJ. 373 
—In re Cascadon’s E.state, Com.PI., 
60 Mnntg.Co. 16. 

Tenn,—Hunter v. Barger, 6 Term. 
App. 559. 

65 C.J. p 356 note 92. 

Represeutatlou 

(1) Where husband and wife con¬ 
veyed realty in trust for wife for life 
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beneficiaries or interested persons are competent 
and consent or desire its termination.* As long as 
it remains uncertain who are the parties in interest, 
the trust cannot be terminated.* Equity will not 
terminate a trust under which after-born children 
may take an interest.® It has been held, however, 
that where a woman is the sole life tenant and also, 
in the absence of issue, the sole remainderman, the 
trust will be terminated where the testimony estab¬ 
lishes that it is physically impossible for her to bear 
children.® Where the guardian of a minor is au- 
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thorized by the court to consent to a dissolution of 
a trust, the dissolution of the trust is not prevented 
merely because of the minority of the child.’ 

Consent of trustee. The consent of the trustee 
to the termination of a trust has been held both 
necessary* and unnecessary.* A trustee without 
interest in the trust except a claim for services on 
the continuance of the trust has no standing in court 
to dispute the application of all the beneficiaries for 
a dissolution of the trust.^0 


with remainder to Issue of marriape 
and with reverter to husband If wife 
should die without heirs, and three 
children of parties reached age of 
twenty-one years, and partie.^ were 
divorced and had remarried third 
person.s. and various suits were in¬ 
stituted to sell realty to foreclose 
Hens, and the three children asked 
that trust be terminated and that 
proceeds of decretal sale bo distrib¬ 
uted among them, and partio'^ ratified 
decretal sale of realty and waived 
any right to participate m residue of 
proceeds of sale, any unborn children 
of the parlies were hoforo court by 
virtual representation, and purehaser 
at decretal sale received good (Itle to j 
realty.—Interstate Uond Co v. Kiser, 
215 S.W.2d 280, 308 Ky CCS. 

(2) A trust in realty for deceased 
owner's widow and two sons or de¬ 
ceased son's issue cannot be termi¬ 
nated as to son.s, where presently 
vested or contingent Interests of 
sons’ unborn issue are not properly 
ropresented and protected.—v 
Travelers Bank * Trust Co., 7 A.2d 
662, 125 Conn. 640, 123 A.L R 1419, 

(3> A life beneficiary under trust 
who had power of appointment by 
will represented her own appointee 
In suit to terminate trust before Its 
purposes were fully aocomplishod — 
Rotzum V. Havana Nat. Bank, 12 N. 
E.2d 203. 367 Ill. 539. 

(4) Other decisions with respect 
to representation see 66 C.J. p 366 
note 92 [c], 

Fallnre to answer or appear 

Consent of Interested parties, not 
answering, and not represented, to 
Judgment decreeing dissolution of 
trust sooner than was contemplated 
by testator and distributing assets, 
could not be implied by their failure 
to answer or appear, where complaint 
did not ask for change or modifica¬ 
tion of trust but only asked for con¬ 
struction of will and advice and in¬ 
structions In administering trust 
therein establlfshed.—Wachovia Bank 
& Trust Oo. V. Laws. 7 S.E.2d 470, 
217 N.C 171. 

Equivalent to absolute fee 

The persons whose' consent is nec¬ 
essary must represent trust Interests 
whose sum total is equivalent to an 


absolute fee. Including all life ten¬ 
ants and remaindermen, whether 
their interest Is vested or contingent, 
ascertained or unascertained, living 
or unborn, and the po.ssIble Interest 
of bencflciarles is not removed by the 
fa<‘l that they are to take only in 
default of appointment by will.—Col¬ 
ima v. Provident Trust Co. of Phila¬ 
delphia, 83 PaDist. Sc, Co. 469, 68 
Montg.Co. 376, 

3. Conn —Pelter v. Degcnnng, 71 A. 
2d 87, 136 Conn. 331—Hills v Trav¬ 
elers Bank Sc Trust Co , 7 A 2d 652, 
125 Conn 640. 123 A.L.R 143 9. 

111.—^Altemeior v. Harris, 86 N.E.2d 
229. 103 III 246. 

Ind—Gibson v. Gib,son, 106 N.E.2d 
102. 122 Ind App 659 
Ky.—First Nat. Bank & Trust Co of 
Lexington v. Purcell, 244 SW2d 
458—Citizens Fidelity Bank & 
Trust Co V. Schollberg, 238 S.W. 
2d 142—^Fidelity & Columbia Trust 
Co. V, Williams, 106 SW.2d 814, 
268 Ky. 671. 

Ma.ss—^Allen v. First Nat, Bank & 
Trust Co. of Greenfield, 67 N.E.2d 
472, 219 Mass. 693—Springfield 

Safe Hcposit & Trust Co. v. Prlelo, 
23 N,E2d 138, 304 Mass. 224. 

N.J.—^Ampere Bank & Trust Co. v. 
Esterly, 49 A,2d 769, 139 N.J.Eq. 
33. 

N.C.—^Wachovia Bank & Trust Co. v. 

Laws. 7 S.E.2d 470, 217 N.C. 171. 
Ohio.—Czech Catholic Union v. Satla 
Realty Co., App., 113 N.E.2d 740, 
reversed on other grounds 117 N.E, 
2d 610, 160 Ohio St 646—Morgan 
V. First Nat. Bank of Cincinnati, 
84 N.E.2d 612, 84 Ohio App. 345. 
Po.—In re Kamerly’s Estate, 36 A. 2d 
268. 348 Pa 226—In re Bowers’ 
Trust Estate. 29 A.2d 619, 346 Pa. 
85—In re Musser's Estate, 17 A. 
2d 411. 341 Pa, 1—^In re Price's Es¬ 
tate, Orph., 44 Berks Co. 169—In 
re Elliott's Estate, Orph., 17 Leh. 
L.J. 278 —In re Heckscher’s Trust, 
Orph., 60 Montg.Co. 235, 58 York 
Leg.Rec. 100—In re Miller's Es¬ 
tate, Orph., 30 North Co. 386. 

4. N.J.—Corpus Juris oltsd lu In re 
Kuser’s Estate. 26 A.2d 688, 697, 
132 N.J.Eq. 260. 

65 C.J. p 357 note 93. 

5. Col.—^Wogman v. Wells Fargo 
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Bank & Union Trust Co., App., 267 
P.2d 423. 

D.C —^Liberty Nat. Bank v, Hicks, 
173 P2d 631, 84 U.S.AppD.C. 198, 
9 A.L.R2d 1365. 

Ill.—Mohler v Wesner, 47 N E.2d 64, 
382 Ill. 225. 

Md.—Liberty Trust Co, v Weber, 90 
A 2d 194, 200 Md. 491, modified on 
other grounds 91 A 2d 393, 200 
Md. 491, 

Po.—In re I^arry's Trust, Orph., 4 
Fiduciary 154. 

66 C.J. P 357 note 95. 

0. Pa—Bell V Lebanon County 

Trust Co., 66 PaDist, & Co. 624. 2 
Lebanon 77—Tii re Leonard's Es¬ 
tate, (>() Pa Dist, & Co 42, 58 Dauph 
(■'o 3 93—In re Barnsley's Estate, 59 
Pa Di.st. & Co 663, 63 Montg C’o 
164—In re Batchelor’s Trust, Orph , 
1 Fiduciary 365—In re Cranston’s 
Trust, Orph, 1 Fiduciary 363. 

7. U.S—Randall v Randall. DC. 
Fla, 60 F Supp 308. 

8. Wash—Fowler v Lanpher, 76 P. 
2d 132, 193 Wash. 308. 

j 65 C.J. p 367 note 97. 

Iblvlng settlor 

I The rule that an active trust can¬ 
not be terminated on the consent of 
all Interested parties does not apply 
when settlor Is living.—Fowler v. 
Lanpher, supra. 

8. Pa.—In re Ammon’s Trust Estate, 
62 PaDist. & Co. 609. 37 Berks Co. 
97. 68 York Leg.Rec. 194. 

65 C J. p 357 note 98. 

Special purpose 

A trustee cannot prevent termina¬ 
tion of trust when all Interested par¬ 
ties consent, unless there Is some 
special purpose declared in the trust 
itself that requires Its continuation. 
A trustee's Interest in fees to be 
earned is not one which the law pro¬ 
tects against the action of benefi¬ 
ciaries W'ho desire to terminate the 
trust, and the mere showing that the 
trust, according to its terms, Is ac¬ 
tive, is not sufficient to defeat the 
right of the beneficiaries to terminate 
It.—In re Musser’s Estate, 17 A.2d 
411, 841 Pa. 1. 

10 . U.S.—Western Battery A Supply 
Co. V, Hazelett Storage Battery 
Co., C.C.A.MO., 41 F.2d 220, certio- 
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e. Actions 

Persons beneficially Interested In a trust are neces¬ 
sary parties to a suit to terminate the trust. 

Persons beneficially interested may maintain a 
suit to exting^iiish or terminate the trust,and arc 
considered to be necessary parties to such a suit.^^ 
Persons without interest are not necessary parties.'^^ 
Where certain beneficiaries allege that they have 
an equitable right in, and claim to, the subject mat¬ 
ter, they may maintain an action for dissolution and 
ask equitable relief without the joinder of other 
beneficiaries.Heirs at law of alternative ben¬ 
eficiaries are not required to be parties to suits to 
terminate the trust before its purposes are fully 
accomplished, where the term “heirs at law” is 
used as words of limitation and not of purchase.^® 
A petition for citation on a trustee has been held to 
be the proper procedure for a beneficiary seeking 
termination of the trust where the trustee does not 
join in the proceedings.^^ More than one trust may 
be terminated in the same action,and an action 
to terminate a trust acts in jiersonam.ts 

In a suit to terminate a trust the hill, petition, or 
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complaint must contain averments sufficient to en¬ 
title complainant to relief.!® Thus, the bill must 
sufficiently allege that the purpose for which the 
trust was created has been accomplished."^ Un¬ 
der court rules, a demurrer to the petition may not 
be a projicr pleading,although if such a demurrer 
alleges want of jurisdiction in the court, it will be 
treated as an answer challenging jurisdiction.22 

General rules relating to the weight and suffi¬ 
ciency of evidence in civil actions apply in suits to 
terminate an express triist.23 It has been held that 
the testimony of medical witnesses that the physical 
condition of a woman prevents her from becoming 
a mother will not be received for the purpose of 
terminating a trust estate.®^ 

In a suit to terminate a trust in corporate stock, 
it has been held that the management of the corpo¬ 
ration which is not a party to the suit will not be 
rcvicwcd,25 A trustee is not precluded by reason 
of a lack of interest in the subject matter from 
objecting to the termination of the trust on the 
ground that the age of the beneficiary docs not pre¬ 
clude possibility of her giving birth to other bene- 


rari denied 63 S.Ct. 399, 288 U.S 
608. 77 LEd. 982 

Cal.—Eakle v, Ingram, 76 P. 666, 142 
Cal 15, 100 Am.S.R. 99, 

11. Cal.—Cohen v. Heilman Commor- 
cial Trust & Savings Bank, 24 P.2d 
960, 133 Cal.App. 758. 

12. Pa.—In re Kaiser’s Estate, Com 
PL, 43 Sch.Leg Rec. 113. 

Tex—Repuhlic Nat. Bank & Tru.st 
Co v. Bruce, 105 S.W.2d 882, 130 
Tex. 136. 

W.Va.—Harshbarger v. Harrison, 22 
SE2d 303, 124 W.Va. 68S 
Tested and con.tiug'eait beneflclories 
Under agreement creating revoca¬ 
ble trust for life of donor-beneflciary 
and on his death giving property to 
a minor child and four adult children, 
who were also the trustee.s, and giv¬ 
ing any predeceased child’s share to 
his children or their issue, etc., only 
the donor’s children took vested in¬ 
terests, and hence donor, adult chil¬ 
dren, and minor’s guardian were the 
only necessary parties to action to 
dissolve trust. The contingent bene¬ 
ficiaries were not necessary parties 
—Randall v, Randall, D.C.FIa., 60 F 
Supp. 308. 

13. Ohio.—MithofC v. Fritter, 1 Ohio 
N.P.,N S. 433. 

14. Colo.—Melville v. Weybrew, 103 
P.2d 7, 106 Colo. 121, certiorari de¬ 
nied 61 S.Ct. 140, 811 U.S. 696, 86 
L.Bd. 460. 

IB. Ill.—Botzum V. Havana Nat. 

Bank, 12 N.B.2d 208, 867 Ill. 539. 

16. Pa.—In re Howard’s Estate, 64 
Fa.Dlst. & Co. 312. 


17. N.J.—Hackensack Trust Co v. 
Barkerdlng, 76 A.2d 36. 9 N.J.Super 
695. 

18. Anz,—Schuster v. Schuster, 251 
P.2d 631, 75 Ariz. 20. 

19. Mass—Stabler v. Sevinor, 84 N. 
E 2d 447. 324 Muss. 18. 

66 C.J. p 367 note 5. 

Bills, petitloas, or complalats held 
sufficient 

Mass —Stabler v. Sevinor, supra. 

66 C J. p .367 note 6 [a]. 

Bills, petitions, or complaints held 
insufficient 

Ind—Maley v. Citizens Nat. Bank of 
Evansville, 92 N.E 2d 727. 120 Ind 
App. 642—Bu.schbaum v. National 
Bank of Logansport, 4 N E 2d 671, 
102 Ind.App 679. 

66 C.J. p 367 note 5 [b] 

Complaint held improperly dismissed 
for want of equity 

Ill.—Smith V. Kelley, 66 N.E.2d 360, 

‘ 387 Ill. 213 

Petition held premature 

Pa—In re Slater’s Estate, 173 A. 399. 
316 Pa 56. 

20. Ill ■—Hubbard v. Buddemeior, 159 
N.E 229, 328 Ill, 76. 

66 C J. p 367 note 7. 

21. Pa,—Petition of Sullivan, 34 Pa. 
Dist. & Co. 154, 

22. Pa—^Petition of Sullivan, supra. 

23. Iowa.—In re Sexauer’s Trust, 
287 N.W 247. 

65 C.J. p 367 note 12. 

Evidence held sufficient 

Ill.—Albert V. Albert, 80 N.E.2d 69, 
334 IlLApp. 440. 
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Iowa.—In re Sexauer’s Trust, 287 N. 
W. 247. 

Mas.s—Markus v. Marku.s, 119 N.E.2d 
415 

Mo—Creek v. Union Nat. Bank in 
Kansas City, 2C6 S W.2d 737. 
Evidence held Insufficient 
Pa—In re Curdy’s Trust, Orph., 8 
Fiduciary 2.')3 

Clear evidence 

In suit by settlor to terminate 
tru.st, wherein tru.stcp denied validity 
of trust deehtralion under which set¬ 
tlor claimed a right of revocation 
l)Ut asserted duties under another 
\alid and irrevocable dedaration 
.signed by settlor where instrument 
uncii'T which .settlor claimed was a 
fraudulent instrument unenforeealjle 
in equity, settlor was required to 
make it clearly appear that the dec¬ 
laration under which the trustee 
claimed was clearly Invalid in order 
i to entitle settlor to return of the 
trust res.—Albert v. Albert, 80 N.E 2d 
69, 334 Ill.App. 440. 

S ettlor .beneficiary 

In order to sustain sottlor-benefi- 
clary’s bill to cancel trust, beneficiary 
must establish that all po.ssible inter¬ 
ests are before court in person of 
beneficiary and trust has no existing 
purpose to support it.—Rehr v. Fidel- 
ity-Philadelphia Trust Co., 166 A, 
380, 310 Pa. 301, 91 A.L.R. 99. 

24 . Fla.—Byers v. Beddow, 142 So 
894, 106 Flo. 166. 

25. N.J.—Lembeck v. Lembeck, 146 
A. 327, 104 N.J.Eq. 284. 
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ficiaries.28 On termination of a trust the court 
may require the trustees before the court to convey 
to the beneficiaries trust property which is outside 
the territorial jurisdiction of the court and of which 
a decree could not divest them.^? A decree of 
termination made in a proceeding' in which the trus¬ 
tee was a party is binding on him.^S Unless it af¬ 
firmatively appears on the face of the judgment roll 
that the court lacked jurisdiction of the subject 
matter, a decree terminating a trust will not be 
set aside for lack of jurisdiction.“9 Those un¬ 
successfully seeking destruction of the trust agree¬ 
ment may have costs assessed against them.^® 

§ 94. Termination by Death of Parties 

a. In general 

b. Beneficiaries 

a. In General 

Whether a trust terminates on the death of the 
settlor depends largely on the intention of the settlor 
as gathered from the terms of the trust instrument. 
Unless the trust so provides, a trust does not terminate 
by reason of the death of the trustee. 


Death of one of the parties to a trust does not in 
and of itself terminate the trust.^i Whether a trust 
terminates on the death of the settlor depends large¬ 
ly on the intention of the settlor as gathered from 
the terms of the trust instrument. The trust will 

continue after the settlor’s death where there re¬ 
main purposes unfulfilled,^^ and it has been stated 
that where a trust has been perfectly created, it is 
not terminable by the death of the party who created 
it.34 A trust terminates on the settlor’s death 
where, under the trust, he is the solc^s or surviv¬ 
ing^® beneficiary. The settlor’s death docs not end 
a trust where a life beneficiary is still alive.*’^ 
Where there is no duty imposed on a trustee other 
than to hold property for the heirs of the trustor, 
on the trustor's death it becomes the property of 
the heirs.Under a trust created by a deposit in 
trust for the depositor and another, with the balance 
payable at the death of either to the survivor, on 
the death of either the trust ceases. 

Trustee. Unless by its terms the trust is to 
terminate on the death of the trustee,or of one 
of several trustees,or of the surviving trustee,^^ 


96 . Cal.—Fletcher v. Los AnReles 
Trust & Savings Bank, 187 P. 425, 
182 Cal. 177. 

97. Mo —Donald.«ion v. Allen, 81 S.W. 
1151. 182 Mo. C26. 

26. Ga—Payne v. Bowdrie, 36 S.E 
89, 110 Ga. 549. 

29. Cal.—McMurray v. Sivertson, 83 
P.2d 48, 28 Cal.App.2d 641 

30. Mo—Creek v. Union Nat. Bunk 
in K-an.sas City, 2GC S.W.2d 737. 

31. Mo—Sager v. State Hlfihway 
Commission, App., 125 S.W.2d 89. 

32. U S —Atwood V. Kk-bcrg, C.C.A 
Tex.. 133 F.L’d G9, reheaniiR denied 
133 F.2d 4.')2, certiorari denied 64 
set. 4.'), 320 U.S. 744, 88 L Ed 441. 

Conn— Gross v. Gross. 42 A.2d 796, 
132 Conn. 96, ICO ALR 4 32. 

Ill —Murphy v. Wo'Sthoff, 53 N.E.2d 
931, 386 Ill. 136 

Iowa—Aultnian v. Meyers, 33 N'W.2d 
400, 239 Iowa 940- Luiit v. Van 
Gurdon. 294 N W. 351, 229 Iowa 

65 C J p 358 note 21. 

Trust ns agency 

(1) Whore u purportt'd trust Is in 
fact a more aRonry, .=iuch ag<-ncy ceas¬ 
es at Hottlor’s do'ath—P.olles v, Tole¬ 
do Trust Co.. 58 N E 2d 381, 144 Ohio 
St. 195, 157 ALR 1164. 

(2) Where trust agreement under 
which settlors conveyed their loalty 
to trustee providi'd that on death of 
any settlor, payments should be made 
to person named to receive them by 
settlor’s will, and In default thereof 
to certain others, and that trust 


might he altered, modified, or re¬ 
voked by direction in writing signed 
by all settlors or persons owning 
eauitable interest in the trust, it did 
not create mere reIation.ship of agent 
and principal between trustee and 
settlors which terminated on death 
of a settlor, but legal title remained 
In tru.stee notwithstanding a settloi's 
death —Central Trust Co. v. Mc¬ 
Carthy. 67 NE2d 126, 73 Ohio App. 
431. 

Incompetent creator 

When* revocable trusts were suh- 
joel to direction of court during in- 
compctency of cleat or thereof, Iml- 
ance of trust accounts in event of in¬ 
competent’s death would then be¬ 
come absolute property of infant ben¬ 
eficiary—Ganley v, Lincoln Kav 
Rank of Brooklyn, 13 N.Y.S.2d 671, 
2.57 App.Div. 609. 

33. Ala.—Smith v. Eshclman, 180 So. 
313. 235 Ala 588. 

Mass—Rowland v. June, 99 N E 2d 
283, 327 Mass. 455. 

N.Y.—Brooklyn Tru.st Co. v. Lester, 
267 N.Y.S. 827, 239 App.Div. 422 
Pa —In re Strong’s Estate, Orph , 19 
Erie Co 394 
65 C J. p 358 note 22. 

Xtnie that a trust is indestructible 
after the decease of the settlor is a 
recognition of the power of the donor 
to reach into the future and control 
his donees and their methods of en¬ 
joyment—Fowler v. Lanpher, 75 P. 
2d 132, 193 Wash. 808. 

34. Ill.—In re Wright’s Estate, 25 
N.E.2d 909. 304 Ill App 87—In re 

, Trapp’s Estate, 269 Ill.App. 269. 
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35. Tex,—,‘4oguin State Bank & 
Tru.st Co. V. Locke, 102 S.W.2d 
1050, 129 Tex 524. 

65 C J. p 358 note 23. 

36. Mont.-—Roecher V. Commercial 
Nat. Bank. 289 P. 388, 87 Mont. 
670. 

37. 111.—Robbins V. Continental Nat. 

Bank & Tru.st Co. of Chicago, 68 
N E 2d 254, 324 Ill.App 422. 

Mich—Lyle v. Burke, 40 Mich. 499. 

38. Cal.—Yoakum v. Grimes, 238 P. 
727, 73 Cal.Apr> 204. 

39. Md—Fairfax v. Ravings Bank of 
Baltimore, 199 A. 872, 175 Md. 136, 
IIG A.LR. 1334. 

40. Pa—In re Corbin's Trust, Orph, 
57 York Leg.Rc'C. 201. 

65 C J. p 358 note 28. 

41. Mo—Ferguson v. Stephens, 5 
Mo 211. 

Pa—Tn re Corbin’s Trust, Orph., 67 
York Leg Rcc 201. 

42. U.S—U. S. V. 11.06 Acres of 
Land in City of St Louis, Mo., U.C. 
Mo , 89 F.Supp. 852. 

Resignation or cessation of function- 
Ing 

The trust created by trust inden¬ 
ture, granting named trustees and 
their survivors and successors rights 
and powers, to be exercised by them 
as trustees, for lifetime of last sur¬ 
vivor, did not terminate on death, 
resignation, or cessation of function¬ 
ing of last surviving named trustee. 
—Finch v. Edwards, 108 S.W.2d 666, 
239 Mo App. 788. 
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in view of the fact that the court may appoint new 
trustees, a trust does not terminate by reason of 
the death of the trustcc^^ or of some of several 
trustees."*^ However, since powers involving per¬ 
sonal confidence or discretion do not pass to succeed¬ 
ing trustees, as discussed infra § 259, the trust will 
terminate on the trustee’s death where its execu¬ 
tion is dependent on confidential or discretionary 
powers of the appointed trustee.'*® 

b. Beneficiaries 

A trust will terminate on the death of a life tenant 
where the trust instrument expressly so provides. 

Whether a trust terminates on the death of a 
beneficiary depends on the intent of the settlor as 
gathered from the trust instrument.^® A trust will 
terminate on the death of a life tenant where the 
trust instrument expressly so provide.'?,'*'^ or where a 
trust in favor of a life tenant is unencumbered with 
any rciiminder in trust and with no further purposes 
to be fulfilled.'** A trust will terminate on the death 
of the ultimate beneficiary under the trust where no 
other purposes for its continuance exist.*** Where 
a subsequent trust is void, the trust terminates on 
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the life tenant’s death.®® The fact that in a trust 
for a life tenant with remainder absolutely to chil¬ 
dren the children are minors at the death of the life 
tenant does not continue the trust until they are 
of agc.®'i 

The death of the life tenant, however, does not 
IcTininate the trust as long as there are active du¬ 
ties to be performed by the trustee.®** A trust is 
not terminated by the death of a life tenant where 
a use after the death inures to the benefit of the 
tenant’s children,®** or a division of the property 
by the trustee is essential,®* or where other active 
duties under the trust devolve on the trustee.®® 
Where a remainder after a life estate is devised in 
trust for a person living at the death of the testa¬ 
tor, and the equitable interest thereby created is 
vested, the death of the cestui prior to the termina¬ 
tion of the life estate docs not defeat the trust.®® 
A trust for the benefit of a life tenant after the ex¬ 
piration of a life estate in the property fails where 
the owner of the life estate survives the life ten¬ 
ant.®'^ A conveyance in trust for a beneficiary after 
the decease of his parents fails where the beneficiary 
dies before the parents.®* 


43. Conn—Oaess v. Gaesa, 42 A 2d 
79C, 132 Conn. 96, 160 A L-H. 432. 

in—Jones V. Kalz, 59 N.E.2d 537, 
325 Ill.App. 66. 

Iowa.—Copple v. Morrison, 264 N.W. 
113, 221 Towa 183 

Noh—Tuokcr v. M yens' Estate, 27 N. 

W2d 586, 151 NHt. 359 
Pa —In re Corbin’s Trust, Orph, 57 
York Ivff7 Jtec, 201. 

65 O J p ;{68 note 31, 

Appointment of trustees by court 
see intra § 217 

44. I’a.—In re Cm bin's Trust, supra 

65 C J p 3r>8 note 32 

45. Pa—In re Corbin’s Trust, supra. 
H I —Rchloas #v. Rbodo Island Hos¬ 
pital Trust Co,, 10 A.2d 344, 64 
R.I. 6.7 

66 C J. p 3.58 note 36. 

Modified trust 

AVhere tru.st created by mother 
solely for benefit of .son, desi^imting 
a brother of the son and atiothcr as 
trustees, with ini nmo pavalile to 
mother for .son's lieneflt during: moth- 
er’s life and “direct” to .son if he sur¬ 
vived her, was modified by cre.ition 
of second trust providing: that son 
surrendered claim to income during 
mother's life .md permitted payment 
of income, after mother’s death, to 
the brother for son’s benefit and that 
second trust should not be revoked 
or amended without written approval 
of beneficiary and trustee, second 
trust terminated with brother’s death, 
and first trust was to be administered 
In accordance with its tenn.s, unaf- 
tected by second trust.—Schloss v. i 


Rhode Island Hospital Trust Co., su¬ 
pra. 

46. Conn—Hooker v. Hooker, 32 A. 
2d 68, ISO Conn. 41. 

N.Y.—City Bank Farmers Trust Co. 
V. Housman, 69 N.Y 5?.2d 880. af¬ 
firmed In re Lonergan’s Will, 59 
NYS.2d 626, 269 App.Div. 1059, 
aftlrmod 68 N B 2d 463, 296 N.Y. 
612 

N.C.—Fisher v. Fisher, 9 S.E.2d 493, 
218 N.C. 42. 

P.i —In re Emma Murray’s Trust 
Estate, 182 A. 736, 121 Pa.Supcr 
55 

Wash—^Kendall v. Kendall, 261 P.2d 
422, 43 Wash.2d 418. 

47. Ill.—Friese v. Friese, 25 N E.2d 
788, 373 Ill 216. 

N.J.—^Hackensack Trust Co v Eark- 
erding, 76 A.2d 36, 9 N.J.Super 
695 

Ohio—Third Nat. Bank & Trust Co 
of Dayton. Ohio, v. Reibold, Prob., 
80 NE 2d 691. 

Pa—In re 'Thaw’s Estate, 63 A.2d 417, 
1C3 Pa,Siipf*r. 481. 

65 C.J. p 358 note 38. 

48. U —Hadley v. Rinke, D.C.N.Y., | 
39 F Supp. 207 

05 C.J. p .758 note 39. | 

49. Iowa—Lunt V. Van Gorden, 294 j 
N.W. 351. 229 Iowa 263, 

Tenn.—Magevney v Karsch, 66 S.W. 
2d 662, 167 Tenn. 32, 92 A.L. R 343 

Wash.—McKenna v. Seattle-First 

Nat. Bank, 214 P.2d 664. 35 Waah.2d 
662, 16 A.L.R,2d 679, 

65 C.J. p 359 note 41. 
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50. Cal—In re Leavitt, 97 P. 916, 
8 Cal App 756 

51. Md—Feigner v. Hooper, 30 A. 
911, 80 Md. 262. 

52. Md—(l.'ilurd v. Winans, 74 A- 
62(1. Ill ATd 434. 

6G C..I, p 359 note 44, 

53. T(*nn —Horn v, Broyles, Ch., 62 
S.W. 297 

65 C.J p 359 note 45. 

54. NT—Yates v Thomas, 71 NY. 
S 1113, 35 Misc 552. 

Property not readily partitioned 
Where, prior to the death of a life 
tenant, It l.s necessary for a trustee 
to buy real estate at shenfC's sale 
on foreclo.surc of a mortgage form¬ 
ing part of the trust estate, and the 
property cannot profitably be dis¬ 
posed of or readily partitioned be¬ 
tween the life tenant and remainder¬ 
man, the trust will not be terminat¬ 
ed and the trustee discharged on the 
death of the life tenant, but the 
property will he awarded to the trus¬ 
tee with a fund adequate to preserve 
the asset until It produces revenue 
sufficient to satisfy the life tenant’s 
cJaiin—In re Dornan’s Estate, 19 
Pa List. & Co. 639. 

55. R I —Carney v. Byron, 3 6 A. 6, 
19 R.I. 283. 

66 C.J. p 359 note 47. 

56. Wi.s—^Williams v. Williams, 116 
N.W. 342, ISB Wls. 60. 

57. N.Y.—Benham v. Boardman, 146 
N.T.S. 434. 

6a Pa,—^Ivory v. Burns, 66 Pa. 800. 
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Partial termination. On the death of a bene¬ 
ficiary, the trust may terminate in part in accord¬ 
ance with the terms of the trust instrument.*^^ A 
trust for the benefit of two persons during their 
natural lives and on the death of either the trus¬ 
tee to convey to such decedent’s children terminates 
only as to the deceased beneficiary’s share in the 
trust 

Deposit of money in hank. On the death of the 
beneficiary before the depositor the trust termi¬ 
nates,unless before the beneficiary’s death the 
depositor indicates an intention to make the tenta¬ 
tive trust absolute and irrevocable Where an ab¬ 
solute or irrevocable trust is created, the death of 
the beneficiary before the depositor does not termi¬ 
nate the trust. 
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§ 95. Termination by Acts, Agreements, and 
Conveyances 

Generally, trusts are terminable by the consent or 
agreement of all the parties in interest. 

As a general rule, trusts are terminable by the 
Consent or agreement of all the parties in interest,®'^ 
It is the duty of the court, however, not to allow the 
parties to destroy a trust and trusts will not be 
terminated by agreement of the parties or bene¬ 
ficiaries except in cases where the design and object 
of the trust have been practically accomplished and 
all interests created have become vested.Under 
the terms of the trust instrument the settlor may 
be granted^'^ or denied the right to terminate the 


69. N.C —Bilker v. MeAden, 24 S 
B r>n, 118 N C. 744. 

66 C.J. P 359 note .62 

60. R I—Smith V Hall. 37 A 698, 
20 R.I 170. 

61. N.Y.—In re irarroll'.s Bstate, 30 
N.Y.S2a 742. 177 MiNc 22D 

Pa—In ro Snyder’s Estate, 33 Pa. 

& Co. 25. 

66 C J. p 360 note 65 

62. N.Y.—Matter of Duffy, 111 N.Y. 
S. 77, 127 App Div. 76. 

63. Pal —Sherman v. Iliberniu Sav- 
InRs & Loan Soe , 20 r.2d 138, 129 
Cal.App , Supp , 795. 

N Y —Bushop V Seamen’.s Sav Bank. 
63 N.Y.S. 4HH. 33 App Div. IKl 

64. II.S—Carter Coal Co v JaU, D 

C.V.a,, 64 h’.Sujip. 11.6. aflurnecJ, C 
C,A . 140 F 2d !i;;4. 

Cal—Riley v Ril( y, 25G P 2d 1066, 
118 Cal.App 2d 11. 

('onn,—Mitchell v. Wyckoff, 186 A. 
709, 122 Conn >18 

II.S—HelverinK v. Ilelrnholz, App D, 
C, 66 set 08, 296 13.S 93. 80 L 
Ed 76. 

D.(’~Kust V. Hust, 176 r.2d 66, 85 
U S Api» D C. 191 

Ky—First Nat Bank «SL Trust Co. of 
Lexington v Pureell, 244 SW.2d 
468. 

Ml eh.—Fredricks v. Near. 245 N.W. 
537, 260 Mich 627. 

N.J—Schnu'ider v. Meyer, 12.5 A. 140, 
96 N J Eq. G9, reversed on other 
grounds 127 A. 162, 97 N J Fq 336 

Ohio.—Jordan v. Price, App., 4 9 N.E 
2d 769. 

I’a.—In re Ammon's Trust E.state, 52 
I’a.Di.st, & Co 509, 37 Berks Co. 97, 
58 York Leg Roc 104—In re Falk- 
ner’a Tru.st, Orph., 3 Fiduciary 495 
—-In re Bushy's Estate, Orph., 2 
Fiduciary 281—In re Fistcr’.s Es¬ 
tate, Orph, 4 Chest Co. 256. 

Tex —Byrd v, Curtis, Civ.App., 194 
SW.2d 163 

Wa.sh—Fowler v. Lanpher, 76 P.2d | 
132, 193 Wash. 308. I 


Beneficiaries with power of appoint¬ 
ment 

(1) Where the life tenants of a 
spendthrift testamentary trust have 
a general power of appointment over 
the corpus, they are the sole parties 
in intere.Mt in the trust within the 
meaning of the rule that a trust may 
he terminated, under certain condi¬ 
tions, where all parties in interest 
agree—In re Wormser's Estate. 85 
Pa List & Co. 626, 3 Fiduciary 480, 
54 Lack Jur. 201 

(2) Where life beneficiary of tes¬ 
tamentary trust exercised In her will 
her power of appointment under the 
trust, hcriciiciary’.s hu.sbund. whose 
remainder interest was conlinRent on 
failure of beneficiary to exen ise her 
power of appointment, became a 
stranger to the estate at time of ben¬ 
eficiary's death, and relationship be¬ 
tween husband and trustee, as bene¬ 
ficiary and trustee undc'r trust, was 
teiminatod—Kenny v Citizens Nat 
Trust & Sav. Bank of Los Angeles, 
Cal App , 269 P 2(1 641. 

Donor and sole beneficiary may by 

mutual consent terminate a tru.st — 
|C. I. 11 V. Bacher, C.C.A.. 102 F 2d 
500. 

Omission of power to revoke 

(1) The mere omission from a deed 
I of tru.sl of Power to revoke does not 
generally jirevent a termination of 
trust agreement if all parties who 
are or may be interested in trust 
properly arc m existence and are sul j 
luri.s, and consent and agree to ter¬ 
mination.—In re Dorman’s Trust, 13 
A 2d 55. 339 Pa. 43. 

(2) The requisite con.sent by "all 
who are or may be interested," neces¬ 
sary to terminate a trust, not con¬ 
taining a power of revocation and 
not having terminated by expiration 
of time, means that their combined 
Interests must be equivalent to an 
absolute title which cannot be defeat¬ 
ed or divested by happening of any 
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future event—In re Donnan's Trust, 
supra. 

ramlly-settlemeut rule 

(1) The general fnmily-settlement 
rulo will not be applied where the 
result would be to permit the deter¬ 
mination of a trust in a manner not 
authorized by law.—^Altemeier v. 
Harris, 80 N.E 2d 229. 403 111. 346 

(2) Where trust which was sought 
to be annulled was an active trust 
wherein .special duties were imposed 
on trustee, including dhshursemonts 
of income from trust o.state for an 
indefinite time to indefinite recipients 
on indefinite contingencies, the fam¬ 
ily .settlement doctrine was not ajipli- 
cablo.—Duffy v. Duffy, 20 S E 2d 835, 
221 N.C 521 

Acts held not to sliow termination 

Wheii' divorc'f'd husband deposited 
sum with court to be paid to wife for 
care of parties’ ('hiklrcn and thereaft¬ 
er on parties’ joint petition divorce 
decree was vacated and sum relumed 
but partu's did not ask for a restora¬ 
tion of statu.s quo unto us to properly 
.Settlement, but for r%1ea.se of tru.st 
fund and there was no provision for 
restoration of wife's property rights 
surrendered under settlement or for 
a return of transfers made to her. 
course of action did not in itself .sig¬ 
nify a termination of trust establish¬ 
ed by partie.s—.Stretch v. Watson, 74 
A 2d 597, 5 N.J. 268. 

65. R.C.—Bettia v, Harrison, 196 S- 

E. 835. 186 SC. 352. 

65. Ill —Altemeier v. Hams, 86 N. 
E2d 229, 40.3 Ill. 345—Mohler v 
Wesner, 47 N.E 2d 64. 382 111. 225 
—Fernske v. Equitalile Life Assur 
Soc. 91 NE2d 465, 340 111 App 68 

67. Va.—Blackwell v. Virginia Trust 
Co., 14 S.E2d 301, 177 Va. 299. 
Xioohes or estoppel 

Settlor was not barred by laches 
or estoppel from as.scrtlng right to 
termination of trust In accordance 
with provision in Indenture by fact 
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trust,and the trustee®® or beneficiary'^® may be 
granted the right to terminate the trust. Where the 
exercise of the power of termination is made de¬ 
pendent on the acquiescence of a trustee other than 
the settlor himself, the procurement of such ac¬ 
quiescence is necessary to enable the settlor to 
act.'^i The withdrawal and pledging of certain trust 
property by the settlor does not terminate a trust 
otherwise complete."^2 xhe underlying legal estate 
essential to a trust is not annulled by the loss of the 
deed which conveyed it,'^^ or by withholding such 
deed from record,"^ ^ or by both combined.'^ ^ 

In the absence of statutory prohibition or restric¬ 
tions on alienation contained in the trust instru¬ 
ment, where the beneficiaries are all comiictent to 
act and the trust estate is subject to no future con¬ 
tingencies and the beneficiaries have an absolute 
right to the trust estate, the trust may he terminated 
by the consent or agreement of all the beneficiaries^® 
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and without the consent of a court of equity.This, 
however, may not be done against the objection of 
some of the beneficiaries,'^® or where there are con¬ 
tingent interests which are not determinable until 
the happening of a certain event,or where there 
is an activ'c®® or spendtlirift®^ trust. Where the 
trust is passive, a sole beneficiary may terminate 
it at any tinie.®^ Where there is a dry trust with¬ 
out a fixed period of duration, it may be terminated 
at any time by the beneficial owner creating it.*^ 
Where there is a mere naked trust with the legal 
and equitable title in the same person, such person 
may terminate the trust at any time.®^ 

A release by the remainder man to the life tenant 
will terminate a trust where the principal object of 
the trust is to preserve the corpus of the estate to 
the remainderman,®® although it has been held that 
such a release docs not in itself terminate the trii.st, 
but the court may terminate it.®® Similarly, a rc- 
Ica-ic or disclaimer of the interest of the life tenant 


that right was not asserted for ten I 
years and until after trustee beoau.se 
of changed conditions had refused to | 
loan money to trustor as provided 
by Indenture, where no intervening 
rights had accrued —Chase Mat Bank 
of New York City v. Roinicke, 10 N. 
Y.S 2d 420. 

68. Pa.—In re Markley’s Trust, 
Orph., 67 MontgCo 183 
09, Ohio.—Homer v. Wullenweber, 
101 N.E2d 229, 89 Ohio App. 255. 

70. Ohio.—Homor v. Wullenwoiier, 
supra—Lillard v. Ldllard, 26 M.E. 
2d 933, 63 Ohio App. 403. 

Form of re^nest 

Under trust declaration authorizing 
termination of trust on life tenant’s 
written request, request was not re¬ 
quired to be acknowledged or record¬ 
ed or in form entitling it to bo re¬ 
corded—Eastwood V. Hayes, 190 M.E. 
796. 286 Mass 508 

71. Pa.—Damiani v. Lobasco, 79 A. 
2d 268, 3G7 Pa. 1. 

72. N J—Bose v Meury, 163 A. 276, 
112 N.JEq 62. 

73. N.J.—Stretch v. Watson, 74 A. 
2d 597, 6 N.J. 268—Lake v. Weaver, 
74 A. 451, 76 N.J.Eq. 280. 34 L.R.A., 
N.S., 495. 

74. N.J.—Stretch v. Watson, 74 A. 2d 
697, 5 N.J, 268—Lake v. Weaver, 74 
A. 461, 76 N.J.Eq. 280, 34 L.R.A, 
N.S., 496. 

75. N.J.—Stretch v. Watson, 74 A.2d 
597, 5 N.J. 268—Lake v. Weaver, 
74 A. 451, 76 N.J.Eq 280, 34 L.R.A, 
N.S., 495. 

76. D.C.—^Washington Loan & Trust 
Co. V. Colby, 108 F.2d 743, 71 App. 
D.C, 236. 


Pa—Stineman v Stineman. Com PI., 
16 Cambria Co 61—In re Corbin’s 
Trust. Orph, 57 York l.cg Rec. 201 
65 C J p 360 note Cl. 

Revocation l)y .settlor sec supra §§ 
88-91. I 

Agreement not to partition 

Where trust deed whereby grantor 
conveyed land in trust for l)en<'fit of 
his children, who were parlies to the 
instrument, provided (hat after gran¬ 
tor’s death trust could be terminated 
Ity conai'nt of all children, the agree¬ 
ment not to partition the real e.state 
was not void—Lunt v. Van Gorden, 
294 NW. 351, 229 Iowa 263. 

The fact that a trust is active and 
not passive does not alter the set¬ 
tlor’s right to terminate the trust 
f when no other per.son has any Inter- 
I est in the trust res.—Manlce v. How¬ 
ard Sav. Institution, 104 A 2d 74, 30 
N.J.Super. 267. 

77. Ky.—Keith v. First Nat Bank & 
Trust Co. 76 S.W.2d 747, 256 Ky. 
88 

Va —Rowley v. American Trust Co., 
132 SE 347, 144 Va. 376, 46 A L R 
738 

78. Pa.—^In re Donnan’s Trust. 13 A 
2d 56, 339 Pa. 43. 

65 C.J. p 360 note 63 

79. Pa.—In re Gingrich’s Estate, 
Orph., 67 Dauph.Co, 102. 

Tenn.—Hunter v. Barger, 6 Tenn.App 
659. 

66 C.J, p 360 note 64, 

80. Mass—Whitney v. Whitney, 57 
NE2d 913, 317 Mass. 263. 

66 C.J, p 360 note 65. 

81. Ill.—^Altemeier v. Harris, 86 N.E. 
2d 229, 403 Ill. 845 

Pa.—In re Heyl’s Estate, 40 A,2d 149, 
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156 Pa,Super 277, affirmed 43 A.2d 
130, 352 Pa 407—In re Clo.se’s 

Trust, 83 Pa Dlst. & Co. 186. 3 
I’iduciary 11.3—In re Chance’s E.s- 
tatc, 29 Pa List & Co. .'iSlJ—In re 
Ilarri.son’s Estate, 26 Pa Di.st. &r 
Co. 13.3, affirmed 185 A. 766, 322 
I’n 532. 

65 C.7 p 360 note 66 

82. Ala—First Nat. Bank v. City 
of Jacksonville, 184 So, 338, 236 
Ala 639. 

Dei.—Security Tru.st Co. v Sharp. 
77 A 2d 543, 32 Del Ch 3—Wilming¬ 
ton Trust Co. V. Carpenter, 75 A 2d 
815, 31 Del.Ch 411. 

NJ—Doyle v. Bank of Montclair. 76 
A.2d 41, 9 N.J.Super. 686. 

Pa.—In re Case’s Estate, 84 Pa,Dist. 
& Co. 123. 15 Monroe L.R. 6, 

65 C J. p 360 note 68. 

Spendthrift clause 

Where settlor was sole beneficiary 
of a trust, the fact that the trust 
instrument contained a spendthrift 
clause did not preclude termination 
of the trust since a settlor cannot 
create a spendthrift trust for his own 
lieneflt.—Mamce v, Howard Sav. In¬ 
stitution, 104 A.2d 74, 30 N.J.Super. 
267. 

83. Ky—Osgood’s Ex’x v. Gleason, 
16 S.W 2d 782, 229 Ky. 116, 

66 C.J. J) 360 note 69. 

84. Mass.—Cunningham v. Bright, 
117 NE. 909, 228 Mass. 385. 

Merger of estates see Infra S 203. 

85. Pa.—In re Owens’ Estate, 3 Pa. 
Dist. 331. 

Va.—Thom v. Thom, 28 S.B. 683, 96 
va. 413. 

80. Ohio.—Gloyd v. Roff, 2 Ohio Cir. 
Ct. 263. 1 Ohio Cir Dec 472. 
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to the remainderman terminates the tnist.®^ A trust 
may be terminated by the failure of the beneficiaries, 
within a reasonable time, to perform a contract 
obligation.®* A beneficiary is not entitled to have 
the trust terminated until judgments against the 
trustee in his trust capacity are paid.*® Where the 
equitable title of a beneficiary is provalde only by 
parol evidence, parol evidence is admissible to show 
a relinquishment of the trust.®® If, by the terms 
of a spendthrift trust, the interest of the beneficiary 
is inalienable, such beneficiary cannot, after having 
accepted the trust, terminate it by releasing his inter¬ 
est therein.®'^ Where the income hciieficiary of a 
spendthrift trust has accepted the gift and enjoyed 
it for many years, the refusal by the beneficiary to 
receive the income does not enable the remainder¬ 
man to terminate the trust,®® and the beneficiary 
of a spendthrift trust can at any time revoke a re¬ 
lease and disclaimer of a portion of the net income 
thereof and receive future income.®® Under a stat¬ 
ute prohibiting the alienation of the interest of a 
beneficiary, the trust may not be terminated by the 
alienation of the income from real or personal prop¬ 
erty.®* Where the trust can be performed only 
with respect to a named beneficiary, it is defeated 
when another becomes possessed of the beneficiary's 
rights.®^ A trust in favor of a beneficiary deter¬ 
minable on a voluntaiy or involuntary conveyance, 


attachment, or levy is destroyed insofar as such ben¬ 
eficiary is concerned when such contingencies 
arise.®® Where a trust for the benefit of certain 
beneficiaries and their legal representatives au¬ 
thorized a sale of the property at the direction of a 
majority of the ce.stuis, the fact that no sale was 
made by the trustee during his lifetime or during 
the life of any of the original beneficiaries does not 
extinguish the title of those who are the legal 
representatives.®^ 

Where the interest of a wife is not contingent 
on her remaining the wife of her husband under a 
trust created by the husband in his favor during his 
life, and on his death to his present wife, she is not 
deprived of her interest by reason of a divorce.®* 
A trust in favor of the settlor for life and on his 
death to another during her natural life, and as 
long as she may remain unmarried, does not fail by 
her marriage to the settlor.®® A trust is not termi¬ 
nated by the dissolution of a corporate trustee,^ or 
on failure of the court to appoint a trustee on the 
resignation of an executor.® An absolute disposi¬ 
tion or conveyance of all the trust property is held, 
under the circumstances of some cases, to terminate 
the trust.® Consideration for a conveyance to termi¬ 
nate a trust is not necessary.* 

By trustee. A trustee cannot put an end to the 
trust by his own unauthorized act or default,® as 


87. Va—Rowley v. American Trust 
Co, 132 SB. 347, 144 Va, 375, 45 
ALR 738 

Vadex Btatate 

Pa.—In rc lionsall's Estate, 65 Pa. 
Dist. & Co. 251. 

88 . Cal.—^Howor v. Woman’s Home 
Missionary Soc of California Con¬ 
ference of M E Chureh, 41 P 2d 
683, 4 Cal.Arp 2d 719 

Heflaancln^ trust property 
Cal—Hower v Woman’s Ilotnc Mis¬ 
sionary Soc of (''alifornia Confer¬ 
ence of M E. Church, supra. 

89. Mich.—Bunkers’ Trust Co. of 
Mu.ske^cn V Forsyth, 254 N W. 190, 
2CG Mich. 617. 

90 . Tex—Rcbold Lumiier Co v 
Scripture. Civ.App., 279 S W 580 

91 . Va.—Blackwell v. Virginia Trust 
Co.. 14 S.K2d 301, 177 Va 299 

92. Pa—In re Borsch’s Estate, 67 
A.2d H9, .‘102 Pa. 581. 

Poilildaeii xestUt 

To permit a spendthrift bonefleiary 
to release and disclaim his interest, 
thus accelerating the remainder, and 
then permit remainderman to ter¬ 
minate trust is improper as allowinR 
by indirection that which is forlnd- 
den to be done directly.—In re 
Borsch’s Estate, supra. 


93. U.S—Gallagher v. Smith, D.C. 
Pa, 119 F.Supp. 360 

94. N Y —In re Knauss’ Estate, 121 
N T S 2d 6. 204 Misc. 207—In re 
Schirmer’B Will, 113 N.T.S 2d 697 
—In re Hyatt’s Will, 81 N T.S.2d 
911—Brandt v. Continental l?ank 
& Trust Co., 43 N.Y.S.2d 255, af¬ 
firmed 47 N.Y.S2d 689. 207 App. 
Div 890 

C5 C.J. p .360 note 77. 

95. Md —Thompson v. Ballard, 16 A. 
378. 70 Md 10 

66 C J. p 361 note 78. 

96. Md—Chcrhonnier v. Bussey, 48 
A 92;5, 92 Md. 413. 

S.C—.Symnies v. Cauble, 67 S.E. 648, 
86 S C 435 

97. NH—Glynn v. Maxheld, 76 A. 
196, 76 NH 482 

98. Mass—Bo.ston Safe Deposit & 
Trust Co. V. Derned, 1G3 N.E 902, 
265 Mass. 339. 

199. N.Y.—In re Adams* Estate, 233 

N.y.S 232, 133 Misc. 652. 

1. Conn—City Ml.sslonary Soc. v. 
August Moeller Memorial Founda¬ 
tion, 126 A. 683, 101 Conn 518. 

2. Conn —Hewitt v. Beattie, 138 A. 
795, 106 Conn. 602. 

3. NY —^Harris v. Harris, 40 N.E.2d 
I 245, 287 N.Y. 444. 
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I Pa— ^Barrett v. Avon Garage Co., 66 
Pa.Dist. & Co. 27 B. 

I Utah—Farr v. Hartley, 81 P.2d 640, 
95 Utah 358. 

55 C.J p 361 note 86. 

4 . Arii!—Parker v. Gentry, 185 P.2d 
767, 66 Anz. 189. 

5. N.Y.—In re Rosenberg’s Will, 121 
N Y.S 2d 874. 

65 C J p 361 note 88. 

nusmonagemeiit of tamst fund does 
not work reverter to donor—(Jiahani 
Bros Co. V. Galloway Woman’s Col¬ 
lege, 81 SW.2d 837, 190 Ark. 692. 
Foilnxe to name cotxusteo 
N.Y.—Petition of bTovems, 125 N Y.S. 
2d 386. 282 App.Div. 671, .affirmed 
121 N K.2d 551, 307 N.Y. 742. 
O-naxantee of payxoexLt 
The trust character of transaction, 
wherein aged woman turned over 
moneys to her brother to invest in 
real estate mortgage, was not ter¬ 
minated by execution and acceptonce 
of his personal note for amount of 
such moneys as a guaranty of, or 
collateral security for, part or full 
payment of amount thereof to bene¬ 
ficiary, If needed by her at any time, 
so that trustee was not absolved from 
obligation to make such investment, 
or relieved from duty to account in 
equity for money received, on ground 
that beneficiary had available fide- 
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by acquiring the property for himself,® or by im¬ 
properly transferring the trust assets to another.^ 
A trust is not terminated by the refusal of a co¬ 
trustee to act.® If a trustee deems that a trust 
should be terminated and the fund paid over to the 
beneficiary, the matter should be presented by him 
to the court and authority therefor obtained.^ If 
the trust property is reconveyed to the settlor, with 
the apparent acquiescence of the beneficiary, the 
trust may be terminated.^® Where the trust instru¬ 
ment states that the trustee may convey the trust 
property at the request and with the consent of the 
settlor, the trustee may thus convey the trust prop¬ 
erty and so terminate the trust.^'i A power granted 
trustees by the trust agreement to cancel it may not 
be exorcised to enable one of the trustees to partici¬ 
pate in a purchase of trust assets from the other 
trustcc.i2 Where the trustee may terminate a trust 
by tendering the amount due, a statement in a letter 
that the trustee would pay the amount forthwith 
docs not show tender, but an invitation to further 
negotiations.!® 


TRUSTS § 95 

Between trustee and beneficiaries. A release of 
the interest of the cestui que trust to the trustee is 
sufficient to terminate the trust,!^ as is also a proper 
transfer and conveyance by the trustee to the cestui 
que trust,and subsequent reconveyance to the 
trustee.!® The mere fact that the trustee has al¬ 
lowed the property to remain in the name of the 
beneficiary, or has permitted him to collect the inter¬ 
est or dividends thereon, is not sufficient to establish 
an intention on his part to relinquish the trust,'!'^ A 
trustee and beneficiaries may not, by agreement or 
conveyance, terminate a trust which is an active!® 
or spendthrift!® trust, or w’here some of the ben¬ 
eficiaries do not consent or where possible benefici¬ 
aries may later come into existence.®® A convey¬ 
ance from the cestui to the trustee will not end a 
trust if executed solely for the purpose of lodging 
witii the trustee a complete record title.®! 

The trust may continue regardless of a separate 
agreement entered into by the trustee and benefici¬ 
ary,®® and where the trustee and beneficiary enter 


quate remody at law—TJvingston v. 
Rom, aa A lid 840, 133 N.J Eq. 585. 

Denial ot trast 

Tt'X—I’owf'll V Parks, 86 S W 2d 725, 
126 Tex 338 

6. Fla—S.aunders v. Richard, IG 
So 67'), 35 Fla 28 

NC.—MeFnfhern v. Stewart, 19 S.B. 
702, 1 14 N C 370 

7. U —Citizens Banking Co. v. 
Idontieollo State Bank, C.C.A.lowa, 
143 F 2d 2G1, 

Consent procured hy fraud 

A trust IS not terminated bv trus¬ 
tee’s transfi^r of property to a llurd 
person with bcnotlriary'a consent, 
where .‘^u<h consent is procured by 
fraud or other improper moans—Bin- 
ford V. Snyder. 189 S.W.2d 471, 144 
Tex 134 

Effect of reconveyance 

Where a settlor convoys property 
to an active trustee with the provi¬ 
sion that the net income is to be paid 
her for life or that she tvin at her 
option occupy the property herself, 
with remainder to her Is.suc or on 
failure of i.ssue to collaterals, her ac¬ 
tion in attemptingr to terminate the 
trust by a reconveyance to hor.self 
and in subsequently executing an 
agreement as an individual to sell the 
properly to strangens, estops her 
from asserting the right to occupy 
the house herself,—Lieberman v. 
Fabricant, 59 Pa.Dist. & Co. 443 

8. Tex.—Powell V. Parks, 86 S W 2d 
725, 126 Tex. 338. 

9. Or.—Boehmer v. Sllvestonc, 186 
P. 26, 95 Or. 154. 

10. Mich.—Fredricks v. Near, 245 N. 
W. 637, 260 Mich. 627. 


11. Pa—Dnmiani v. Lobasco, 79 A 
2d 268. 367 Pa. 1. 

12. NY—In re Ahrens' Will. 91 N. 
Y.S.2a 1, 275 App Piv. 688. rever.st'd 
on other grounds 95 N.E 2<1 53, .301 
N Y. 701, motion domed 97 N E 2d 
3.58. 302 N.Y. 631. motion denied 
In re Ahren.s’ Estate, 101 N E 2d 
757. 303 N Y. 637. 

13. N.Y —Gerard v. Bank of New 
York & Trust Co., 270 N.Y.S. 835, 
240 App Div. 631, reversed on oth¬ 
er ground.s 193 N E. 166, 265 NY. 
3.36, n-argument denied 195 N.E. 
192, 266 N.Y. 544 

14. Tex—Knight Y. Tannehill Bros, 
CIv.App . 140 S.W.2d 552, error dis¬ 
missed, judgment correct. 

65 C..T. p 361 note 91 
Relinquishment by parol 

Where codefendant held legal title 
to real estate under an express trust 
established by parol, and a communi¬ 
ty estate, of which dcceased'.s widow 
wa.s survivor, held an equitable title 
established by parol, widow, who had 
consented to a general adrninistra- 
tjon of deceased’s estate, could relin¬ 
quish the trust by parol agreement 
after termination of administration 
proceedings.—^Knight v. Tannehill 
Bros., supra. 

Agreement accelerating' two truete 

I Where life tenant of inter vivos 
trust and life tenant of te.stamentary 
trust and remaindermen, entered in¬ 
to agreement purporting to settle and 
accelerate both trusts but testamen¬ 
tary trustee was ignored, and release 
which life tenants agreed to give on 
request in future would have released 
only inter vivos trustee, agreement 
* did not effectuate an unconditional 
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tornilnation of life estates, and such 
agreement did not sfC.ird a basis for 
judgment that life tenants and re- 
maindernif'n Wc're presently entitled 
to receive corpus—Hackensack Trust 
To V Barkerding, 76 A.2d 36, 9 N.J. 
Super 5.05 

15. La —Ilagerty v. Clement, 196 So. 
.33(1. 19.5 La 230. 

65 C.J. p 361 note 92. 

16. U.S —Schneider v. Murphy, C. 
A.Tex , 183 F.2d 777, certiorari de¬ 
nied 71 S.Gt. 292, 340 U .S. 911, 95 
LEd 659 

Tex— Cushion v. Cashion. Civ.App , 
242 S W 2d 468, error refused. 

17. US—Williams v. King, C.C , 29 
j F.Cas No.17,726, 13 Blatchf. 282, 43 

Conn. 569. 

118. Ky—Brown v. Owsley, 248 S. 

W. 889. 198 Ky, 344. 

65 C J. p 363 note 94 

19. Pa—In re Heyl’s Estate, 43 A.2d 
130. 352 Pa 4 07. 

I 65 C.J. p 362 note 95. 

20. Tex —Boone v. Stone, Civ.App., 
142 S W 2d 936, error dismissed, 
judgment correct. 

65 C J r> 362 note 96. 

21. Or—Gray v. Beard, 133 P, 791, 
66 Or. 59. 

22. Ariz—Parker v. Gentry, 185 P. 
2d 767, 66 Anz. 189. 

No effect on trust property 
An instrument by which defendant 
deeded land to plaintiff, and liy which 
plaintiff and defendant relca.sod all 
their claims against each other and 
agreed not to interfere with each 
other’s bu,smeH3 or trespass on each 
other's property, had no effect on 
property which defendant held in 



§§ 95-96 TRUSTS 

into a separate partnership agreement with respect 
to the management of the trust property, the termi¬ 
nation of the partnership does not operate as an 
abandonment of the trust by mutual agreement.^s 
A trustee and sole beneficiary may change the trust 
relation to that of debtor and creditor.24 A settle¬ 
ment of a continuing trust between the trustee and 
sole beneficiary whereby the original purposes of the 
trust are fully discharged terminates the trust,^5 
and subsequent to such settlement the relationship 
between the parties is merely that of debtor and 
creditor, or, at the most, a constructive trust.26 It 
has been held that the trust relationship may con¬ 
tinue until it is terminated by a repudiation by the 
trustee brought home to the beneficiary,or which, 
by the use of diligence, should have been so brought 
home to him.^S 

A trust may be extinguished by a parol surrender 
by the beneficiary in any case in which the trustee 
so acts in reliance on the surrender as to make it 
inequitable for the beneficiary to assert his inter¬ 
est^® Where the beneficiaries and the trustee of 
the original trust agree to the creation of a sub¬ 
sequent trust, accepting their interests as beneficia¬ 
ries under the subsequent trust in full satisfaction 
of their shares in the original trust, the creation 
of the subsequent trust terminates the original one.®® 
The mere failure of the trustee to perform the trust 
and the failure of the beneficiary to compel him to 
perform it do not terminate the trust by extinguish¬ 
ing the interest of the beneficiary.®^ 

Between settlor and trustee. A trust may be ter- 
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minated by an authorized reconveyance to the set¬ 
tlor.®® Where, under a trust, the trustee reserves 
the right to resign, surrender the trust, and to rc- 
convey the property to the settlor at any time, a 
reconveyance by the trustee ends the trust.®® On 
the other hand, the trust will not terminate by virtue 
of an unauthorized surrender of the trust and re¬ 
conveyance to the settlor,®^ 

Beneficiary becoming sole trustee. Where the 
beneficiaries of a trust are also the trustees, the 
fact that one becomes sole trustee for his own ben¬ 
efit docs not destroy the trust,®5 but it is improper 
for the beneficiary to act except by direction of the 
court.®® 

Judicial proceedings. A trust is terminated by a 
judicial sale under an encumbrance made prior to 
the creation of the trust,®’^ but has been held not 
terminated by a decree in a suit for an accounting.®® 
A decree entered pursuant to stipulation of the 
parties to a suit to have the trust declared void may 
abrogate the trust 

Removal of trustee. Where the trust is a personal 
one, on the removal of the trustee the trust will 
come to an end.^*^ 

§ 96. Effect 

On the terminatfon of a trust, the estate of the 
trustee ceases, and the legal, as well as the equitable, 
title vests in the beneficial owner. 

On the termination of a trust, the estate of the 
trustee ceases,and the legal, as well as the equi¬ 
table, title vests in the beneficial owner^® without 


truflt for plaiiitiff.—Parker v. Gen¬ 
try, supra. 

33. Iowa—Lunt v. Van Qorden, 294 
N.W. 351, 229 Iowa 2G3. 

24. Tex—Guardian Trust Co. v. 

Studdert, Civ App., 3C S.W 2d 578, 
affirmed Com App,, 55 S.W.2d 550. 

25. Tex.—Guardian Trust Co. v. 

Studdert, supra. 

2S. Tex—Guardian Trust Co. v. 

Studdert, supra 

27. Tex—Byrd v. Curtis, Clv.App , 
194 S.W.2d 153. 

28. Tex.—Byrd v. Curtla, supra. 

29. Cal.—Nicolds v. Storph, 153 P.2d 
661, 67 Cal App 2d 8. 

Request for Joint tenancy deed 

Where tenant in common conveyed 
her undivided one-half interest to 
her cotenant, without con.sideration, 
but on oral at^reement of t'rantee to 
hold grantor’s Interest in trust, Joint 
tenancy deed naming both parties aa 
grantees with right of survivorship, 
executed and recorded at grantor’s 
oral request, was valid, and terminat¬ 


ed grantor’s equitable right In the 
property—Lowenthal v. Kunz, 231 
P.2d 62. 104 Cal App 2d 181. 

30. Ma.ss—Bipsitt v. Sweeney, 59 N. 
E 2d 4C5, 317 Ma.s.s 706 

31. Pa-—In ro Schulz’ Estate, 98 A. 
2d 176, 374 Pa 459, certiorari de¬ 
nied Schulz V Flora, 74 S.Ct. 135, 
346 US. 885, 98 L.Ed 390. 

32. Mass.—Matthews v. Thompson, 
71 N.E 93, 186 Mass. 14. 104 Am. 
S.R, 660. 66 L.R.A. 421. 

66 C J. p 362 note 2. 

33. NY.—Schreyer v. Schreyer, 91 
N y.S. 1066, 101 App.Div. 456. af- 

I firmed 75 N.E. 1134, 182 N.Y. 665. 

34. Iowa—Banmer v. Beardsley, 107 
N W 936, 130 Iowa 706. 

66 C J p 362 note 5. 

35. N Y —Irving v Irving, 47 N.Y.S. 
1052, 21 Misc. 743. 

36. N Y —Irving v Irving, supra. 

37. Ky—Miller’s Ex’rs v. Miller's 
Heirs and Creditors, 189 S.W. 417, 
172 Ky. 619 

N.Y.—^De Bevoise v Sanford, Hoffm, 

192. 


38. Ill.—Whitaker v. Scherrer, 146 
NE. 177, 313 111. 473. 

66 C J. p 362 note 10. 

39. U.S.—Helvering v. Bullard, 68 S. 
Ct. 565, 303 U.S. 297, 82 L Ed. 852. 

40. Maas—Barbour v. Weld, 87 N.E 
909, 201 Mass. 513. 

Pa — In re Corbin’s Trust, Orph., 67 
York Leg Rec, 201, 

41. Me—Hlnd.s v. Hinds, 140 A. 189, 
126 Me. 621. 

66 C.J. p 362 note 18 

42. N.Y—In re Zeigler’s Will, 125 
N.Y.S.2d 341. 

66 C J p 362 note 19. 
auardlau obtai&iiig' funds 

Pact that claimant, through a 
guardian, could have secured some or 
all of the funds in a trust for claim¬ 
ant’s support and education if appli¬ 
cation had been made while claim¬ 
ant wn.s a minor did not authorize 
claimant to obtain funds after trust, 
by its terms, had ended —In re Gorg- 
as’ Estate, 24 A.2d 171, 147 Pa.Super. 
1319. 
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the necessity of any act or intervention on the part 
of the trustee,^ 3 unless the intention of the creator 
appears that the legal title should continue in the 
trustee.^^ The termination of a trust leaves the 
trustee with a mere administrative title to the fund.^5 
Where the purposes of an express trust cease or 
are fulfilled, the estate of the trustee ceases,**® and 
the absolute estate is in the person beneficially inter¬ 
ested,unless the intention of the settlor clearly 
appears that the legal title should continue in the 
trustee.^® On the termination of a trust, the trust 
property will vest absolutely in the trustee where so 
provided by the trust instrument.^® Under the trust 
agreement, the settlor may be entitled to a refund 
or repayment of trust funds on termination of the 
agreement.®® Where the trust provides that it is 
to terminate on the death of the settlor, at which 
time the trustees are to dispose of the property, the 
trust does not terminate immediately on such death 
but continues for a reasonable time for the winding 
up of its affairs and transfer of its property to the 
proper persons.®^ Although it has been held that on 
termination the powers and office of the trustee ter¬ 
minate,®2 at the time of termination, the trustee is 
not immediately divested of all duties and responsi¬ 
bilities,®® but he has powers and duties appropriate 
for^a winding up of trust affairs.®^ 


TRUSTS § 96 

The termination of a trust by a decree of court 
divests the trustee of the legal title to the trust 
estate,®® hnt until a final settlement under the de¬ 
cree is made with the beneficiary, the relationship of 
trustee and cestui que trust continues.®® Where 
the trust terminates on the death of the trustee, a 
person ceuscs to be beneficiary under the trust,®^ 
and the trust estate vests in the parties designated 
by the settlor.®® On the death of a life tenant, 
legal title to the trust property may immediately vest 
in the remaindermen.®® The power of investment 
ceases on the termination of the trust.®® Provisions 
against encumbrance and alienation in a spend¬ 
thrift trust are no longer operative after the ter¬ 
mination of the trust and both legal and equitable 
title have merged.®^ Where a trust is terminated 
by mutual agreement and on accomplishment of the 
purpose, a contract entered into by the sole bene¬ 
ficiary with a third person is not binding on the 
estate.®^ It has been held that if a trust is termi- 
iiate<i by operation of law,®® or if there is no im¬ 
perative requirement on the trustee to act within a 
definite time,®^ the beneficiary may proceed as 
though the trust were terminated. 


43. N.T. —^In re Cruikshank’s Es¬ 
tate. 8 N.y.S.2d 279. 109 Misc. 514. 

44. Ala—Comity v. McMichaol, 19 
Ala 747. 

Me.—Hinds v. Hinds, 140 A. 189. 126 
Me. 521. 

45. N.Y,—In re Ziegler's Will, 125 
N.Y.S.2d 341. 

46. Cal—Ball v. Mann, 199 P.2d 70G, 
88 Cal.App.2d 695—Cohen v Hell- 
man Commercial Trust & SavinftS 
Bank, 24 P.2d 900, 133 Cal App 
768 

47 . U.S—Russell V. Bowers, D.C.N. 
T., 27 F^SUPP. 13. 

Md.—Ridgoly V. PfingstUB, 60 A.2d 
678, 188 Md. 209. 

48 . Cal.—Ball V Mann, 199 P.2d 706, 
88 Cal App 2d 696 

49 . N.C.—^Denson v. Pine State 

Creamery Co., 131 S.B. 681, 191 N. 
C. 198. 

60. U S.—^Ark-Tenn Dlstnltulins 

Corp, V. Breidt, D C.N.J., 110 F. 
Supp. 644, afllrmed, C.A., 209 P 2d 
359, 

W.Va—Charlton v. Chevrolet Motor 
Co., 174 PE 670, 116 W.Vo. 25. 

51. U.S.—C. I R V. Davis, C.C.A.1, 
132 F.2d 644. 

52. U.S—Clifford v. Helvering, 106 
F,2d 680. CC.A8, reversed on other 
grounds 60 S.Ct. 554, 309 U.S. 331« 


I 84 L#Kd 788, conformed to, CC.A., 
Ill r.2d 896. 

Rights and powers of tiustcc gener- 

^ ally SCO infra § 246 

53. Ill—Breen v. Breen. 103 NE2d 
625, 411 Ill 206 

N.Y —^Ncary v City Bank Farmer.s 
Tru.st Co. 24 N.Y S 2d 264, 260 
App Du 791—In re Ryan’s Estate, 
27 Ny.S2d 8. 178 Misc 1029, af- 
ilrracd 48 N,Y.S.2d 649. 267 App. 
Div. 974. modified on <»thcr grounds 
60 N.E2d 817. 294 N.Y. 85. 

Pa—In re Thaw’s Estate, 63 A 2d 
417, 163 Pd.Super. 484 

54. Ill—Breen V Breen. 103 N E.2d 
625, 411 Ill 206. 

N .7 —Del Vffc lo v Hood, 66 A 2d 
7:}S, 4 NJ.SufH r 254. 

N.Y -Neary v (^ty Bank 3''armers 
Trust Co., 24 N.Y.S.2d 264, 260 App 
Div. 791—In re Ryan’s Est.nte, .37 
N y.S.2d 8, 178 Misc 1029, affirmed 
48 NYS2d 549, 267 App Div 974. 
modified on other grounds 60 N E 
2d 817. 294 N.Y 86 

Pa—In re Thaw’s Estate, 63 A,2d 
417, 163 Pa Super. 484 

66. Me—Goodwin v. B«)Utin, 165 A. 
738, 130 Me. 322. 

65 C.J. P 362 note 23. 

66. Ga.—^Payne v. Bowdrie, 36 S E. 
89, 110 Ga. 649. 

57. S.D.—Fmke v. Finkc, 166 N.W. 

695. 37 S.D. 46. 


68. S.D.—Fmke v. Pinke, supra. 

65 C.J. p 363 note 27. 

Tentative trusts In bank deposits sec 
supra S 64 

69. Pa.—In re 'rhnw's E.slate. 63 A, 
2d 417, 163 Pa Super. 484. 

60. Mass—^Hodgo v Mackintosh, 
143 NE. 43, 248 Maws. 181. 

61. Tex.—Clarke v, Clurke, 46 S.W, 
2d 658. 121 ’Tcx. 1G6, answers con¬ 
formed to, Civ.App., 48 SW.2d 
1119. 

62. Ohio.—Jordan v. Price, App., 49 
.V E 2d 76!) 

Attorney’s fee 

A contra cl liy sole trust bencflclary 
^to pay attorney pait of trust estate, 
as fee for seruring settlor’s execution 
of tru.wt ngieenumt, when beneficiary 
came into ownership and possession 
of eslfite under such agreement, 
[which was terminated by parties' mu¬ 
tual agreement and aeeompllshraent 
of trust purpo.se before settlor’s 
death, was not landing on his estate, 
and neither attorney nor his as¬ 
signee had any right or interest In 
trust property.—Jordan v. Price, su¬ 
pra. 

63. Ill—^Altschuler v. Chicago City 
Bank & Trust Co., 43 N.B 2d 673, 
380 in. 137. 

64. 111.—Altschuler v. Chicago City 
Bank & Trust Co., supra. 
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§§ 97-98 TRUSTS 

§ 97. Revival 

After termination of a trust, a settlor may acquiesce 
In the use of trust funds and join in the reestablishment 
Of the trust. 

After termination of a trust, a settlor may ac¬ 
quiesce in the use of trust funds and join in the 
reestablishment of the trust.^^ A trust for the 
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separate use of a married woman which terminates 
on the dissolution of coverture will not revive for 
her protection under a second marriage.®® After a 
trust has once become executed and extinguished, it 
is not revived by the nonexecution of a subsequent 
trust relating to the same property.®^ 


B. RESULTING TRUSTS 


1. In General 


§ 98. Nature and Types 

Resulting trusts are created by operation of law, 
and are creatures of equity. A resulting trust is a pas¬ 
sive or dry trust. 

Resulting trusts are created by operation of law.®® 
They are creatures of equity®^ and are based on the 
equitable doctrine concerning consideration,’^® the 
doctrine that valuable consideration and not legal 
title determines the equitable title or intcrcst.'^^ 
Unlike constructive trusts, discussed infra § 139 et 
seq, resulting trusts are not remedial m character.'^^ 
A resulting trust is always a passive or dry trust, 
a mere holding of the title for the benefit of an¬ 
other,no duties or responsibilities being imposed 


on the trustee as to the management, control, or 
disposition of the property^® except, perhaps, to con¬ 
vey to the cestui que trust at his direction. ^6 

Resulting trusts, it has been said, are of two gen¬ 
eral types: Those where a purchase has been made 
and the legal estate is conveyed or transferred to 
one person, but the purchase pnee is paid by an¬ 
other person; and those where there is a gift by 
deed or will to a donee or grantee without pecuniary 
consideration coming from the grantee, hut the in¬ 
tention ajipcars from the instrument itself, that the 
legal and beneficial estates are to be separated and 
that the grantee or donee is either to enjoy no ben¬ 
eficial interest or only part of it.'^^ 


65. N.J.—stretch v. Watson, 74 A. 2d 
697, 6 N J. 2G8. 

66. Pa—Carman v. Bumpus, 90 A. 
544, 244 Pa 136. 

65 C.J. p 363 note 32. 

67. US.—Bevkor V Biddle, C.C Pa., 2 
r.Ca.s N0.7G4, Baldw 394—^Hunter 
V. Marlboro, C C Ma.ss , 12 F Oas. 
No.6.9()8, 2 Woodb. & M. 168. 

68. Ill —WriRht V. Wrib-ht, 118 N.E 
2d 280. 2 111.2(i 246. 

Mo—James v, James, 248 S.W.L’d 
623 

Okl—Childers v. Breese, 213 P.2d 
.GG.'). 202 Okl 377. 

RT—Szlattoivi V. Clovorlcy, 60 A 2d 
186, 72 li 1. 2.7.?, 

Wi.s--Sehulield V. Rideout, 2!)0 N W. 

1.76. 233 Wfs 560, 133 ALII S:H. 
Resulting trust deflned see .^upro § 

14. 

Implied trusts ari.se by implication 
of law bec.au.se morality, justice, coii- 
scb'nee, and iair dealing demand that 
the relationship be e,ytablished 
U.S.'—-Johnson v. Jackson, DC l*a, 82 
F.Supp. 9ir. 

Pa.—Peoples-Pitt.sburgh Trust Co. v 
Saupp, 182 A. 376, 320 Pa. 138, 103 

A. L.R. 844. 

66 . Ohio. — Stc'iner v. Fecycz, 60 N. 

B. 2d 617, 72 Ohio App 18 

Tex—Sims v. Duncan, Civ App., 195 
S.W.2d 156, error refused no re¬ 
versible error. 


WVa—Dye v Dye, 39 S.E.2d 98, 
128 WVa. 754. 

65 C J p 369 note 99. 

70. Tex—Ebbcrt.s V. McLean. 98 S. 
W.2d 352, 128 Tex 673~Knox v. 
Long. Civ App. 251 S W.2d 911, re¬ 
versed on otlier ground.s, Sui>, 257 
.S \V 2d 28.9—Tollc v. Sawteiic. Civ 
App, 216 S W 2d 916, error refu.sod 

Wasli—Creasnian v. Boyle, 196 P.2d 
835, 31 Wash 2d 345. 

71. Tex.—Tolle v. Sawtelle, Civ. 
App, 246 S W.2d 916 

72. Cal.—.Samp.son v. Bruder, 118 P. 
2d 28, 47 Cal App.2d 431 

73. Mo —Shelton v. Harrison, 167 B. 
W. C34, 182 Mo App. 404. 

No actual trust 

In ri'sulting trusts the relation of 
trustee and cestui que tru.st does not 
actually exist, since the element of 
trust and conlidenee is absent, but the 
holder of the legal title is de< lared 
to be a trustee on equitable princi¬ 
ples—Toachey v. Gurley, 199 SE 
83, 214 N C 288. 

74. Mo—Shelton v. Harrison, 167 S. 
W 634. 182 Mo.App 404. 

Ohio—Ohio State Life Ins. Co. v. 
Union Propertie.s, App., 52 N.E 2d 
642. 

Wyo.— Corpus Juris cited in Carpen¬ 
ter & CarpentiT v. Klngham, 109 
P2d 463, 474, 66 Wyo 314 
Rights of trustee’s creditors see in¬ 
fra S 185. 


I Iiegal title to property is mere 
[ naked form and is only evidence of 
title in favor of the cestui que trust. 
—Creech v. Creech, 24 S E 2d 642, 
222 N C. 656 

75. Mo.—Shelton v. Harri.son, 167 
S.W, 634, 182 Mo App 401. 

76. Mo.—Shelton v. IlarriEon, su- 
* pra 

I 77. Iowa—Acker v. Priest, 61 N.W. 

235, 92 Iowa 610. 

65 C J p .363 note 35. 

Puielia.se money trusts generally see 
infra § 11.5 et .seq. 

Tru.st rc.sulting from convey.anoe 
without consideration generally see 
infra § 105. 

To state it differently, the two gen¬ 
eral tyjie.s are: Tho.se where property 
i.s conveyed or tr.ansferred by one 
per.son to another but a third person 
cither furnishes the c-onsideral ion for 
the tran.sfer or has such an intere.st 
in the property that it is considered 
a.s held for his benefit; and those 
where property is transferred with¬ 
out any consideration coming from 
the donee or grantee and under cir¬ 
cumstances such that he i.s consid¬ 
ered as holding the property for the 
benefit of the donor or grantor or 
those holding under him. 

Iowa,—^CoinpuB Juris cited, ill Shaw v. 
Addison, 28 N.W.2d 816. 820, 239 
Iowa 377. 

Kan.—Corpus Juris quoted in Herd 
V. Chambers, 149 P.2d 683, 693, 158 
Kan. 614. 
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Property or interest subject to trust. The doctrine 
of resulting' trusts in all of its phases applies alike 
to personal and to real property.'^* The trust may 
arise as to a part of the property or a part of the 
interest therein, and not as to the residue, according 
to the intent existing in each particular case;"^^ 
but it is impossible to enforce it if the trust interest 
cannot be measured as to its value, or as to its 
fractional dimensions as compared with the whole 
property divided or undivided.^® 

Extinction of trust. The trustee’s recognition 
and acknowledgment of a resulting trust do not 
destroy it and create an express trust.Where the 
trustee conveys the property to the beneficiary, the 
resulting trust is terminated.A resulting trust 
is destroyed or terminated by the release or sur¬ 
render to the trustee of the beneficiary’s interest.®^ 
Although there is some authority to the contrary,*^ 
at least in the case of a trust resulting where an ex¬ 
press trust fails or is fully performed without ex¬ 
hausting the trust estate,®^ it is generally held that 
no writing is necessary for the extinguishment of 
a resulting trust^S and that the beneficiary of a 
resulting trust may by parol release or surrender his 
interest to the trustee,at least in the case of a 
resulting trust which is established by parol evi- 
dence.*® A release or surrender of the beneficial 
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interest to the trustee is effected by any conduct 
and language on the part of the beneficiary which 
would naturally lead a reasonable person in the 
trustee’s position to conclude that the beneficiary 
had surrendered his interest.^® Where there is per¬ 
formance by the trustee in accordance with the oral 
agreement of the beneficiary to surrender or re¬ 
lease his interest, or where he has changed his posi¬ 
tion in reliance on the beneficiary’s parol surrender, 
the surrender is effective irrespective of the re¬ 
quirements of the statute of frauds.^® 

§ 99. What Law Governs 

The existence of a resulting trust with respect to 
land is to be determined by the law of the state where¬ 
in the land is located. 

Whether or not a resulting trust has arisen in 
respect of certain land is to be determined by the 
laws of the state in which the land is located.^i 

§ 100. Statutory Provisions 

Under some statutes, resulting trusts, or at least 
those resulting from the payment of the purchase money 
and the taking of the conveyance In the name of an¬ 
other, have been abolished. 

Under some statutes resulting trusts, or at least 
those resulting from the payment of the purchase 
money and the taking of the conveyance in the 


78. Cal,—Norman v. Burks, 200 P. 
2d 816, 03 Cal.App 2d 687. 

Iowa.—Shaw v. Addison, 28 N.W.2d 
816, 239 Iowa 377. 

Kan—Herd v. Chambers, 149 P.2d 
683, 158 Kan. 614. 

Mo —Dee V, Sutter, App., 222 S.W. 
2d 541. 

Pa.—Ma.ior.s v. Majors, 33 A 2d 442, 
153 Pa Super 175, affirmed 37 A.2d 
628, 349 Pa. 334. 

Pa.—Gross v. Gross, Com.Pl., 60 
Dauph (’o. 400. 

G5 C..7. p 372 note 24. 

Prop('rty subie<-t to purchase money 
resulting- trust see Infra § 117. 

79. U S.—In re Davis, D.C Mass,, 112 
F. 129 

66 C.J. p 372 note 26. 

Trust resulting from payment of 
part of pureha.se money for convey¬ 
ance to another generally see infra 
5 122 . 

80. Cal.—Los Angeles, etc, Oil Co. 
V. Occidental Oil Co., 78 P. 25, 144 
Cal. 528. 

81. Ill.—Mauricau v Haugen, 56 N. 
E.2d 367, 387 Ill. 186. 

N.C.—Randle v. Grady, 32 S.E.2d 20, 
224 N.C. 651. 

82. Tex.—Cashion v. Cashlon, Civ 
App., 242 S W.2d 468. 

65 C.J. r 385 note 28. 


Merger of estates generally see In¬ 
fra § 203. 

Transfer at beneficiary's direction 
If tru.stee of a resulting trust 
transfers the trust proiierty to bene- 
fl<-iary or at benefit lary’s dirt-etion, 
the resulting trust terminates — 
Zakaessian v. Zakaessian, 161 P.2d 
677, 70 Oal App 2d 721. 

Deed to blank grantee 

Where trustee delivered deed to 
blank grantee to beneficiary, trust 
was not destroyed, sinee deed was in- 
eomplete instrument .at time of deliv¬ 
ery and did not operate as eonvey- 
aneo of title until authority to 

insert name of grantee was exer- 
cis>» d —Roeser & Pendleton v. Stan- 
olind Oil & Gas Co., Tex.Civ.App., 
138 S.W.2d 250, error refused. 

83. Tex—Verdin v. Bossi, Clv.App., 
196 S.W.2d 111. 

84t. N.J —Moses V. Moses, 63 A.2d 

805, 140 N JEq. 675. 

Or—Chenoweth v. Lewis, 9 Or. 150. 

85. N J —Moae.s v Moses, 63 A 2d 

806, 140 N J.Eq. 575. 

86. Tex.—Wright v. Wright, 132 S 
W 2d 847, 134 Tex. 82. 

Resulting trusts as not within stat¬ 
ute of frauds see Infra S 101. 

87. Cal.—Johnson v. Altman, 216 P. 
2d 768, 96 Cal App,2d 467. 
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Mass —Livermore v. Aldrich, 6 Cush., 
^^.■lss 431. 

N.H —Foley v. Foley, 7 A.2d 396, 90 
NH 281—Dow V. Jewell, 18 N.H. 
:M0, 45 Am Doc. 371 
N J —Warren v. Tynan, 34 A. 1066, 64 
N J Eq. 402. 

NY—Hotsford v. Burr, 2 Johns Ch., 
N.Y., 405. 

Pa.—Appeal of Kline, 39 Pa 463. 

Tex—Wright V. Wright, 132 S W-gd 
847, 13 4 Tex 82—Rubold Lumber 
Co. v. Scripture, Clv.App., 279 S.W. 
586. 

88. NH—Foley v. Foley, 7 A.2d 396, 
90 N II 281. 

Tex—Wright V. Wright, 132 S.W.2d 
SI 7, 131 Tex 82. 

Admissuliility of parol evidence to 
t*t,tabliKh resulting trust see infra 
§ 133. 

89. N II —Foley v. Foley, 7 A.2d 396, 
90 N II 281. 

N Y,—But.sford v. Burr, 2 Johns Ch„ 
N.Y., 405. 

UadlBclosed purpose 

No con.'sideration can be given to 
liencticiary’h undlsclo.sed purpose.— 
Foley V. Foley, 7 A.2d 396, 90 N.H, 
281. 

90. Cal.—Johnson v. Altman, 216 P. 
2d 768, 96 Cal.App.2d 467, 

91. Iowa.—^Aeker v. Priest, 61 N.W. 
235, 92 Iowa 610. 

65 C.J. p 372 note 36. 
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name of another, have, except for certain express 
exceptions thereto, been abolished in the major¬ 
ity of jurisdictions they have not been abolished and 
are still in existence.Statutes invalidating trusts 
resulting from the payment of the purchase price of 
realty by one and the taking of the title by another 
do not apply to or affect other types of resulting 
trusts.^^ A statute restricting the purposes for 
which an express trust may be created does not 
apply to or prohibit resulting tnists.^^ 


§ 101. -Effect of Statutes of Frauds and 

Statutes Prohibiting Parol Trusts 

The statute of frauds or a statute prohibiting parol 
trusts does not apply to resulting trusts. 

As a general rule the state of frauds or a statute 
prohibiting parol trusts applies only to trusts ex¬ 
pressly created or declared by the parties and 
resulting trusts, since they arise by operation of law 
from the facts and circumstances attending the 
transaction, arc valid notwithstanding such facts 
and circumstances rest in parol,and, as con- 


92. Ky —Bryant’s Adm’r v. Bryant, 
269 S W 2d 219—Evans v. I’aynr, 
258 S.W.2d 919—Gibson v. Gibson. 
249 S.W.2d 63 

66 C.J p 372 note 37. 

Effect of statutory provusions abol¬ 
ishing trusts created by payrnonl 
of con.sidoratlon for conveyance to 
another on .such transactions see 
infra S 116 

Motor vehicle certlhcate of title 

Statute providing that no court 
In any ca.se at law or in equity shall 
recognize right, title, claim, or in¬ 
terest of any person in or to any mo¬ 
tor vehicle, unless evidenced by cer- 
tifleato of title or manufacturer’s or 
Importer’s certificate duly i.s.sued in 
accordance with stalutt*, al)rogate.s 
common law of resulting trusts with 
respect to motor vehicles—In re 
Ca.se’b Ilstato. 118 >I.E.2d 83C. IGl 
Ohio St 288. 

Contra Douglas v. Hubbard, 107 N. 
E 2d 884, 91 Ohio App. 200, appeal 
dismussed 104 N.E,2d 182, 157 Ohio 
St. 91 

Contracts hetween husband and wife 

Statutes prohibiting wife from eon- 
tracting with hu.sband do not bar cre¬ 
ation of a ro.suUing liust—Ishida v. 
Naumu, 34 Hawaii 363 

93. DC—Haliday v Haliday, 11 F. 
2d 565, 56 App.D.C. 179 

66 C ,1. p 373 iKjte 38. 

94. r’a.“Davis v Commonwealth 
Trust Co, 7 A 2d 3, 3.3.5 I’a 387— 
Doughney v. Page, 1S2 A. 700. 320 
Pa 508—Rosa v. Hummel, 97 A. 
942, 252 Pa. 578 

65 C.J. p 372 note 37 [b] 

95. NY—We,stern Pinion Tel. Co. v. 
Shepard, 62 N E 154, 169 N.Y 170, 
58 ERA. 115 

96. Miss—^Adcoi'k v. Merchants & 
Mfrs Bank of Elli.sville, 42 So 2d 
427, 207 Mi.ss 418. 

N.M—Browne v. Sieg, 234 P.2d 1045, 
55 N M 447 
65 C J. p 373 note 42 
Statute of frauds as applied to ex¬ 
press tru.sts sec supra § 31 et .seq 

97. Ala.—Young v Greer, 36 .So 2d 

619, 250 Ala 641—Holman v Weed, 
26 So 2d 721. 248 Ala 179—Up¬ 

church V. Goodroe, 6 Sa2d 869, 242 


Ala 3 95—Otts v. Avery, 178 So 
844, 234 Ala. 122. 

Ariz—Stewart v Damron. 160 P.2d 
321, 6.3 Ariz 158—Collin.s v Collins, 
52 I".2d 1169, 46 Ariz. 485. 

Ark —Cram v Keenan, 236 S W 2d 
731, 218 Ark. 376. 

Cal —Stromerson v. Averill, 133 P 2d 
617, reheard 141 P.2d 732. 22 Cal 2d 
808—Dougherty v, California Ket- 
tletnan Oil Royaltie.s, 69 P 2d 155, 
9 Cal 2d 58—Melickian v. Halstead. 
263 P 2d 652, 121 Cal App.2d 469— 
Gerstner v. Scheuer, 204 l\2d 937, 
91 Cal App 2d 123—Bradley v Duly, 
166 P 2d 914, 73 Cal App 2d 522— 
Corpus Juris cited in Harvey v. 
Ballagh, 101 P 2d 147, 150. 38 Cal. 
App 2d 348—Penziner v West 

American Finance Co., 24 F.L’d 501, 
133 Cal.App 578 

Colo.—Hahn v. Pitts, 193 P 2d 716, 
118 Colo 173—Vandewiele v. Van- 
dewieh'. 136 P.2d 523. 110 Colo 556. 

Conn—Hcynold-s v. Reynold.s, 183 A 
394, 121 Conn. 153—Ba.b.^a-tt v. Pal- 
lottl, Andretta & Co, 166 A. 762, 
117 Conn. 58 

Fla—Pier-son v Bill, 189 So 679, 138 
Fla 104—Walker v. Landross, 149 
So. 545, 111 Fla. 366. 

Gel—Stevens v Stevens, 40 S E 2d 
89.5. 204 Ga. 340—Harper v. Harper, 
33 SE2d 154, 199 (Ja 26—Guilin 
V. Kelly, 14 S E 2d 50. 191 Ga. 88(1 

Hawaii—Ishida v Naumu, 34 Hawaii 
,363. 

Idaho.—Rexhurg Dumber Co. v Pur- 
rlngton, 113 P.2d ,511, 62 Idaho 461 

Ill.—Tuntland v Haugen, 78 N.E 2d 
308, 399 HI 59.5—Frasier v. Finlay. 
30 N.E 2d 61.3. 375 Ill. 78—Bride v 
Stormer. 15 N E 2d 282, 368 Ill. 624 
—Cook V Blozis, 7 N E2d 291, 365 
Ill. 625—Bell V. Morns, 76 NE.2d 
820, 333 Hl.App 221 ' 

Ind—Nichols V Spindler, 63 N K 2d 
888. 222 Tnd 502—McClellan v. 

Be.atty. 53 N E 3d 1013, 115 Ind App. | 
173, rehearing denied 55 N E 2d 327. 
115 Ind App 173. 

Kan — Corpus Juris cited in Oetken v. 
Shell, 212 P.2d 329, 334. 168 Kan 
244 

Me—Sacre v Sacre, 55 A.2d 692, 143 
Me 80. 173 A DR 1261. 

Md.—Fasmun v Pottashnick, 61 A 
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2d 664, 188 Md 106—Ottavlano v. 
Dorenzo, 179 A. 530, 169 Md. 51. 

Mass,—Collins v. Curtin, 89 N E 2d 
211, 32.5 Mass 123. 

Mieh.—Stephenson v. Golden, 276 N. 
W. 849. 279 Mich. 710. 

Miss—Chichester v. Chichester, 48 
So 2d 123, 209 Ml.ss. 628—Triplett v. 
Bndgforth, 38 So 2d 756, 205 Miss. 
328—Shepherd v. Johnston, 28 So.2d 
661, 201 Mi,sh. 9')—Tanous v. White, 
191 So. 278, 186 Miss. 556. 

Mo—Jankowski v, Delfert, 201 S.W 
2d 331, 350 Mo. 184—Corpus Juris 
cited in Carr v. Carroll, 178 S W.2d 
435, 4.37—Mays v. Jackson, 146 S 
W 2d 302, 34f) Mo 1224—Parker v 
Blakehv, 93 S.W.2d 981, 308 Mo 
1189—Scholle v. Daumann, App , 
129 S.W.2d 1067. 

Mont—Campanello v. Mercer, 227 P. 
2d 312, 124 Mont 628- TTennmgsen 
v. Stromberg. 221 P 2d 438, 124 
Mont, 185—Opp v. Boggs. 193 P.2d 
379, 121 Mont 121. 

Neb—Reelz v Olson, 20 N.W.2d 687, 
14(. Neb 621—O’Shea v O’Shea, 11 
NW.2d 540. 1 43 Neb 84.3—Federal 
Trust Co. V Ireland, 246 N.W. 707, 
124 Neb 36'9. 

N.H—Preneh v Pearson. 46 A.2d 
300, 94 Nil 18—Foley v. Foley, 7 
A 2d 396, 99 Nil 281. 

N.J.—DeMarco v. Estlow, 86 A 2d 44C, 
18 N J Super. 30, affirmed 91 A.2d 
272, 21 N J Super. 356—Fowler v 
Scott. 73 A.2d 278, 8 N.J.Super. 490 
— Mose.'5 V Moses, 53 A 2d 806. 140 
N.JEq 575. 173 A D.R. 273—Nicma- 
si'ck V Bornett Holding Co., 4 A 2d 
794. 125 N J Eq 284 

NC—Natelson v. A. B. D Holding 
Co. 1S3 NE. 373, 260 N.Y. 233— 
Kaplan v. Meyer, G5 N.Y.S.2d 765, 
271 App.Div. 837—In n* Poth’s Will. 
279 NYR 9,5, 155 Ml.se. 116, af- 
fiiiiK'd 283 N.YS. 428, 24G App Div. 
522—D(> Fevre v. Reliable Paint 
Supply Co. 273 N.Y.S 90.3, 2.52 

Misr ,594—I’es.auro v. Te.sauro. 112 
N Y S.2d 2t()—-Coleman v. Mulligan, 
66 N Y .S 2(i 696—Guokas v. Bisfia- 
ra, 57 N Y S 2d 588—In re Whip¬ 
ple’s Estate, 19 N.Y.S 2d 105 

N.C,—Wilson V. Williams, 2 .S E 2d 
19, 215 N C. 407. 

N.D —Boddmg v. Herman, 36 N.W.2U 
561, 76 N.D. 324. 
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sidered infra § 133, parol evidence is admissible to 
prove a resulting trust. However, as discussed 
infra § 102 d a mere parol agreement to take title 
in trust for another, invalid as within the statute 
of frauds, cannot be enforced as a resulting trust in 
the absence of other facts and circumstances sur¬ 
rounding the transaction which may cause a trust 
to result. Resulting trusts are expressly exempted 
from the provisions of the statute of frauds in some 
jurisdictions^® and are within an exception of 
trusts created by operation of law^^^ or raised or re¬ 
sulting by implication or construction of law.^ 

Agreement not to be performed within a year. 
The clause of the statute of frauds which prohibits 
the bringing of an action on an agreement not to 
be performed within one year from the making 
thereof, unless the agreement is in writing, has no 
application to an action to enforce a trust resulting 
by implication of law.2 


§ 102. Creation and Existence in General 

a. In general 

b. Intention of parties 

c. Necessity for and effect of contract 

d. Express trust 

e. Time of creation 

a. In General 

A resulting trust Is created where the legal estate 
is disposed of or acquired but the Intent appears or is 
Inferred or assumed from the terms of the disposition or 
from the accompanying facts and circumstances that the 
beneficial Interest is not to go with the legal title. 

In general a resulting trust arises whenever the 
legal title is in one person but the beneficial interest, 
either from the payment of the purchase money or 
other circumstances, is either wholly or partially in 
another where the legal estate is disposed of or 
acquired, not fraudulently or in violation of any 
fiduciary duty,** but the intent appears or is inferred 
or assumed from the terms of the disposition or 
from the accompanying facts and circumstances that 
the beneficial interest is not to go with the legal 
title.S Since the person who holds the property is 


Okl —McKenna v. Lasswell. 250 P 2d 
208. 207 Okl. 408—Epps v. Poarinan. 
248 P.2d 690, 207 Okl. 177—Younge 
V. Knappenbprger, 240 P.2d 1114, 
206 Okl. 48—Childers v Bree.se. 213 
P.2d 665, 202 Okl. 377—Johnson v. 
John.son. 205 P 2d 314. 201 Old. 268 
—Scott V. Nelson. 179 P.2d 116. 198 
Okl. 392—Exchange Bank of Per¬ 
ry V. Nichols. 164 P.2d 8G7, 196 
Okl. 283—Corpus Juris cited in Gill 
V, First Nat. Bank & Tru.st Co. of 
Oklahoma City, 169 F 2d 717, 719, 
196 Okl. 607—McGill v. McOill, 113 
P.2d 826. 189 Okl, 3—Fil)ikow.ski v. 
Fihikowskl. 94 P.2d 921, 185 Okl. 
520—McGann v. McGann, 37 P.2d 
939, 169 Okl. 615—First Nat. Bank 
V. Sanders, 36 P.2d 889, 169 Okl. 
192. 

Pa.—^Kalyvaa v. Kalyvas, 89 A.2d 819, 
371 Pa 371—Schneiderman v, Kahn, 
39 A 2d 608, 350 I^a. 496—Ardolino 
V. Ardolino, 83 Pa.Dist. & Co. 127, 
100 PitUsb Leg J. 267—In re Fried¬ 
mann’s Estate. Orph., 40 Del Co. 
305—Thomas v. Thoma.s, (kmi PI,, 
42 Luz Leg.Beg. 145—MoxJey v 
Britt, Com Pl„ 95 Pittsb.Leg.J. 175 
—In re Beshore’a Estate, Orph., 62 
York Leg Rec. 61. 

Tenn—Brun.son v. Gladlsh. 125 S W. 

2d 144, 174 Tenn 309. 

Tex.—Tolle v Sawtelle, Civ.App., 24 6 
S.W.2d 916, error refused—John-son 

V. Dickey, Civ.App., 231 SW.2d 952. 
error refused no reversible error— 
Patrick V. McGaha, Civ.App., 164 S. 

W. 2d 236—Corpus Juris cited in 
Rodriguez v. Vallejo, Civ.App., 157 
S.W.2d 172, 173. 


Wa-sh.—Graves v. Jones, 17 P.2d 46. 
170 Wa.sh. 5.52. 

66 C.J. p 373 note 44. 

98. Ill—Kohlhaas v. Smith, 97 N E 

2d 774, 408 Ill 635—Murray v 

Behrendt, 76 N E 2d 431. 399 III 

22 . 

99. Colo—MePherrm v. Fair, 141 P. 
472. 57 Colo. 333. 

1. Kan—Lchrling v. Lehrling, 115 
P. 556, 84 Kun. 766. 

BB C J. p 375 note 52. | 

2. Kan—Rayl v. Rayl, 50 P. 601, 68 ; 
Kan. 685. 

66 C.J. P 376 note 63. 

3. Ga.—Epp.s V. Epps, 76 S E 2d 166, 
209 Ga. 643—Hancock v. Hancock, 
54 S E 2d 386. 206 Ga. 684—Archer 
V. Kelley, 21 S.B 2d 61, 194 Ga. 117. 

Iowa.—Newell v. Tweed, 40 N.W 2d 
20, 241 Iowa 90. 

N.J.—Strong v. Strong, 36 A.2d 410, 

I 134 N.J.Eq. 613, affirmed 40 A 2d 
648. 136 NJ.Eq. 103, petition di.s- 

I missed 42 A.2d 214, 136 N.J Eq. 

361, affirmed 46 A.2d 672, 137 N.J 
Eq 637. 

Okl.—Leedy V. Ellis County Fair 
Ass’n, no P.2d 1099, 188 Okl. 348. 

65 C.J. P 363 note 41. 

Enforcement of contract to devise or 
bequeath property by fa-stening 
trust thereon in hands of lu-irs, 
devisee.s, personal reprcsentaUv<-s. 
or holders with notice ace Specific 
Performance § 87. 

Judgment lien as attaching to prop¬ 
erty subject to resulting trust see 
Judgments § 481. 

Resulting trust from acquisition of 
mining partnership property by 
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mining partner see Mines and Min¬ 
erals ? 246. 

A trust may be “implied” when le¬ 
gal title Is in one person but bene¬ 
ficial interest either from payment 
of purchase money or other circum¬ 
stances IS wholly or partially in an¬ 
other.—Archer v. Kelley, 21 S.B.2d 
51. 194 Ga. 117. 

Necessary condition 

A resulting trust cannot arise un- 
les.s legal title is In one person and 
beneficial interest Is wholly or par¬ 
tially In another.—Sands v. Church 
of Ascension and Prince of Peace, 30 
A 2d 771, 181 Md. 636. 

Transfer of trust property 

A resulting trust may arise where 
one person already holds equitable 
interest and property is deeded to an¬ 
other.—Carr v. Carroll, Mo., 178 S.W. 
2d 4 35—Woodard v. Cohron, 137 S. 
W 2d 497, 346 Mo. 967, 

4. Ark.—Randolph v. Randolph. 224 

S.W 2d 809, 216 Ark. 193—Ripley 
V. Kelly, 183 S.W,2d 793, 207 Ark. 
1011 . 

Neb—Auker V. Hendrickson, 17 N.W. 

2d 878. 146 Neb. 687. 

65 C.J. p 3G4 note 43. 

5. U.S.—Doing V. Riley, C.A Fla. 
176 F.2d 449—^Kuhn v. Chesapeake 
& O. Ry. Co.. C.C.A.W.Va., 118 F 2d 
400. 

Ark—Randolph v. Randolph, 224 S. 
W2d 809. 216 Ark 193—Ripley v. 
Kelly, 183 S.W.2d 793, 207 Ark. 
1011 . 

Cal.—Stromeraon v. Averill, 133 P.2d 
617, reheard 141 P.2d 732, 22 Cal.2d 
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not entitled to the beneficial interest, and the ben¬ 
eficial interest is not otherwise disposed of, it 
springs back or results to the person who made the 
disposition, or to his estate.® More broadly, it has 
been stated that a resulting trust arises where 
property is acquired and held in the name of one 
person which in equity belongs to another,? as 
where one becomes invested with the title to prop¬ 
erty under circumstances which in equity obligate 
him to hold the title and exercise his ownership for 
the benefit of another.® It has been held that a re¬ 
sulting trust will be recognized where it is equitable 
or just to do so to prevent unjust enrichment.® 


The law implies a trust where the acts of the 
person to be charged as trustee are such as in hon¬ 
esty and fair dealing are consistent only with the 
purpose to hold the property in trust it is suffi¬ 
cient if the transaction is such that otherwise an 
injustice would be worked against the supposed 
cestui que trust.?^ It must be founded on an equity 
in favor of the cestui que trust against the holder 
of the legal title,it will not arise merely from the 
relationship of debtor and creditor,nor does it 
depend on the general state of accounts between 
the parties.i^ A resulting trust cannot arise where 
property is given to a person for his own use,i^ and 


808—Sears v. Rule, 114 P.2(i S?, 45 
Cal.App 2d 374. 

Fla.—Johnson v. Craig, 28 So 2d C9C, 
158 Pla. 254. 

Ga.—Hancock v. Hancock, 54 S E 2d 
385. 205 Ca 684 

Hawaii.—Ishida v. Naumu, 34 Hawaii 
363. 

Iowa—Crawford v. Couch, 15 N W.2d 
633. 234 Iowa 1246. 

Kan.— Corpus Juris auot«d in Herd 
V. Chambers. 149 P.2d 583. 693, 158 
Kan. 614. 

Maas—Abalnn v. Abalan, 107 NE.2d 
302. 229 Maa.s. 182. 

Mich—Potter v. Lindsay, 60 N.W.2d 
133, 337 Mloh 404. 

Mo—Ferguson v. Stokes, 269 S W 2d 
655—Jankowski v Delfert, 201 S. 
■W.2d 331, 3.56 Mo. 184—Parker v. 
Blakeley. 93 S.W.2d 981, 338 Mo. 
1189—Dee V. Sutter, App., 22 2 S W. 
2d 641. 

Neb—Holbein v Holbein, 30 NW.2d 
899, 149 Neb 281—Kozina v. J. B 
Wutkms Lumber Co . 20 N W 2d 
606. 146 Neb 694—Windle v Kelly, 
280 NW 445. 135 Neb 143 

N J—Moses V. Moses, 53 A 2d 805. 140 
N J Eg. 675, 173 A L R 273—Niema- 
seck V. Bernett Holding Co , 4 A.2d 
794, 125 N J.Eq 284. 

N Y —In re Felner's Will, 40 N.Y.S 2d 
880. 181 Misc. 434. 

Ohio.—Douglas v. Hubbard, 107 NE 
2d 884, 91 Ohio App. 200, appeal 
di.smissed 104 N E 2d 182, 167 Ohio 
St. 94 

Okl—Plumer v. Pearce, 257 P.2d 813, 
208 Okl 526—Epps v. P'earnian, 248 
P 2d 690, 207 Okl 177—Morton v, 
Bcidleman, 237 P.2d 421, 206 Okl. 
360 — Hall V Pear.son, 219 I''.2d 617, 
203 Okl. 221—Johnson v. .lohn.son, 
205 P 2d 314, 201 Okl. 268—Wisel 
V. Terhune, 204 P 2d 286. 201 Okl 
231 —Scott V Nelson, 17!) P,2d 116, 
198 Okl. 392—Hickey v. Ro.ss, 172 
P 2d 771, 197 Okl. 643—Exchange 
Bank of Perry v Nichols. 164 F,2d 
867, 196 Okl 283—Dorrance v. Dor- 
lance, 163 P.2(i 973, 196 Okl. 195— 
Morton v. Williams, 123 P.2d 960, 
190 Okl. 374—Corpus Juris cited in 
Courts V. Aldridge, 120 P.2d 362, I 


364, 190 Okl. 29—Maynard v. Tay¬ 
lor. 91 P2d 649. 185 Okl 268— 
Maynard v. Central Nat Bank of 
Okmulgee. 91 P.2d 653, 185 Okl. 
272—Graham v Dunlap, 65 1’ 2d 
638, 179 Okl. 295—Beall v. Forge- 
son, 58 r.2d 698. 177 Okl. 216— 
Seian v. Davis, 60 P 2d 662, 174 
Okl. 433—Warren v. Dodnll, 49 P. 
2d 137, 173 Okl. 634—Trimble v 
Boles. 36 P 2d 861. 169 Okl. 228— 
First Nat. Bank v. Sanders, 35 P. 
2d 889. 169 Okl 192 

Pa.—Gray v Lcibcrt. 53 A 2d 132, 
357 Pa. 130—Hermann v. Hender¬ 
son. 44 A 2d 264, 363 Pa. 39—In re 
Northwe.st Lyceum As.s’n of Read¬ 
ing, l>a.. Com Pi , 45 Berks Co. 137 j 
—Gross V Gros.s, Com PI , 60 ] 
D.ui[)h Co 460—Depew v. Depew, 
Com PI . 33 Erie Co. 47, 64 York 
Leg H(>c. 43—Miller v. Buecker, 

Corn PI . 63 York Leg Rec. 53. 

66 C.J p 364 note 44, 

6. Mich—Potter v. Lind.say, 60 N. 
W.2d 133, 337 Mich 404. 

7. Cal —Hainbridge v. Stoner, 106 F. 
2d 4 23. 16 Cal 2d 423. 

65 C J. p 363 note 42. 

8. Fla—Frank v. Eeles, 13 So 2d 216. 
152 Fla. 869 

N.J —Eastmond v. Eastmond, 64 A 2d 
901. 2 N.J Super. 529 
NC—Tcachev v. Gurley, 199 .S E. 83, 
214 N C 288. 

Okl—McGill V. McGill, 113 P 2d 826, 
189 Okl. 3—Crane v. Owens, 69 P. 
2d 654, 180 Okl. 452 
Tex.—Shannon v. Shannon, Civ.App., 
231 S.W 2d 986 

65 C.J. p 363 note 41 [a] (3) (6). 
Coufldeutial or fiduciary position 
Facts which show existence of re¬ 
sulting trust must be of such nature 
that party to be charged with tru,st 
has by contract, agreement, or cir¬ 
cumstances put himself in a confiden¬ 
tial or fiduciary position which con¬ 
stitutes him a real or informal tru.s- 
tee for complainant.—Chase V. Chase, 
81 A.2d 686, 78 R.I. 278. 

9. Pla. — ^Anglin v. Lauderdale-By- 
The-Sea, 60 So.2d 619, certiorari 
denied Demka v. Lauderdale-By- 
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The-Sea, 73 S Ct. 795, 345 U.S. 93.5, 
97 LEd. 1.362. 

10. Mo.—,Si evens v. Fitzpatrick, 118 
S W. 51. 218 Mo. 70S. 

Wa.sh—O’Donnei v. McCool, 154 P. 

1090, 89 Wash. 637. 

Breach of law 

A resulting trust arises from a 
breach of law and the acts of the 
parties.—State ex rel. Gallatin Coun¬ 
ty High School V. Brandenburg, 82 
P.2d 593, 107 Mont. 199. 

11. Ind—Talbott v. Barber, 38 N B 
487, 11 Ind App 1, 64 Am.S.R. 4 91. 

65 C.J. p 366 note 69. 

12. Mo—Corpus Juris cited In 

Little V. Mettce. 93 S.W.2d 1000, 
1010. 338 Mo. 1223. 

Tex-—Abilene State Bank V. Donnel¬ 
ly, Civ.App., 277 S.W. 447. 

13. U.S—General Baking Co. v, Gor¬ 

don, D C Pa., 9 F Supji. 210, modi¬ 
fied on other grounds CCA, Gen¬ 
eral R-aking Co. v. Harr. 85 F 2d 
932, rever.sed on other ground.s 67 
S.Ct. 640. 300 U.S 433. 81 LEd. 730, 
affirmed, C.C A . 92 F 3d 162, cer- 
tior.ari denied 58 S Ct. 369, 302 US 
761, 82 LEd 591, rehe.aring de¬ 

nied 68 set. 480, 302 U.S. 781, 82 
LEd. 603. 

65 C J P 364 note 54. 

14. Ill.—Holmes v. Clifford, 96 Ill. 
App 245. 

15. Kan —Corpus Juris QLhote* la 

Herd v. Chambers, 149 P 2d 683. 
693, 1.58 Kan. 614. 

Okl—Hall V. Pearson, 219 P.2d 617, 
20.3 Oki, 221. 

65 C.J. p 364 note 66. 

Olympic games 

No resulting trust for state In pro¬ 
ceeds of Olympic giimos arose, where 
funds received from sale of state 
bonds W'ere paid out for expcn.ses on 
organizing committee’s demand, au¬ 
dited by State Olympiad Commission, 
and no intention to separate beneficial 
intere.st from legal title appeared — 
Xth Olympiad Committee of Games 
of Los Angeles, U. S. A. 1932 v. Amer¬ 
ican Olympic Ass’n, 42 P.2d 1023, 2 
Cal.2d 600. 
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it has been said that it never arises in the hands of 
one who is the real owner of the property.i6 

A resulting- trust arises from, or is created by, the 
facts and circumstances of the transaction,!^ which 
need not be the same in all cases;'!* and in deter¬ 
mining whether a resulting trust has been created, 
each case is to be decided on its own facts,!5^ and 
the doctrine of resulting trust will be applied wher¬ 
ever the facts are such as clearly to invoke its ap- 
plication.20 Among other situations a resulting 
trust has been held to arise where a person comes 
into possession and control of the property of an¬ 
other ;2l where money is placed in the hands of one 
person to be delivered to another ;22 where a person 


who has assigned certain money to become due on 
performance of an obligatory contract, receives 
such money ;23 where damages are collected from 
a tort-feasor for an injury for which the injured 
person has already been compensated by way of 
insurance, and the insurer is subrogated to the 
claim;-'* where a husband deposits money in the 
name of his wife and it is understood that the 
money is to remain the property of the husband 
where money which is not connected with the con¬ 
troversy and is not referred to them is collected by 
arbitratorswhere funds are received by the own¬ 
ers of a vessel as damages for interference with a 
whaling or sealing voyage in which the officers and 
crew received a certain lay or share of the proceeds 


16. Kan —Corpus Juris quoted in 

Herd V. Chambers, 149 P 2d 583, 
593, 158 Kan. C14. 

Mo.—yhelton v Harrison, 1G7 S.W. 
G34, 182 Mo.App. 404. 

17. Ala—Teal v. Pleasant Grove Lo¬ 
cal Union No. 204, Ftirmeivs’ Educa¬ 
tional & Co-operutivG tlnion of 
America, 75 So. H.-iS. 200 Ala. 23. 

Okl.—Bryant v. Mahan, 264 P. 811, 
130 Okl. 67. 

18. Idaho.—Shepherd v. Douftan, 76 
P 2d 442, 68 Idaho 643. 

Okl —Trlmhle v Bole.s, 36 P 2d 861. 
169 Okl 228—Bryant v. Mahan, 264 
P. 811, 130 Okl 67. 

19. Idaho.—Shepherd v. Dougran, 76 
P 2d 442. 68 Idaho 543. 

Pa.—In re Northwest Lyceum Ass’n 
of Reading, Po., Com PI., 46 Berks 
Co. 137. 

R.I.—Szlatenyi v. Cleverley, 50 A.2d 
185, 72 R.I. 253. 

Wash.—Makinon v. George, 142 P.2d 
910, 19 Wa.sh 2d 340. 

Besultlug trust held created 

(1) Where le.s.sees of oil interest in 
land orally agreed to pay attorneys 
one-fourth of amount recovered on 
lessees* claims again.st an assignee 
of oil lease and, after attorneys ob¬ 
tained judgment.^ against a.'^.signee, 
lo5.sees obtained reconveyance of oil 
intero.st in settlement of Judgment 
debt.s and relea.sed .such interest, the 
attorney.^ were entitled to one-fourth 
of proceeds obtained as result of the 
settlement including one-fourth of 
royalties received by les.soes, and 
equity would enforce a “resulting 
trust” in favor of the attorneys for 
their share of the proceeds, regard¬ 
less of fact that the oral agreement 
gave no lien to the attorneys.—Har¬ 
vey V. Ballagh, 101 P.2d 147, 38 Cal. 
App.2d 348. 

(2) Where husband, living apart 
from wife, delivered to the wife a 
deed to certain property under agree¬ 
ment whereby proceeds from the sale 
thereof were to be deposited In bank 
and withdrawn weekly for support of 

89 C.J.S.—60 


wife and child and residence wa.s de¬ 
stroyed by fire before .sale was made, 
a re.sulting tru.st was created for })ur- 
po.se of carrying out of agreement, 
and husband was not entitled to re¬ 
cover proceeds of insuiance, but to 
elYectuate agr<‘ement. the house 
would be treated as converted into 
personalty and proceeds would be 
applied in ac<'ordance with agree¬ 
ment —Christy v. Christy, 44 N.Y.S 
2d 679. 

Resulting trust held uot created 

(1) Formation of corporation, to 
which owner of land and water rights 
conveyed distribution system betorc 
selling lands and interests In such 
rights to others, created no resulting 
trust for latter.—Braley v. Empire 
Water Co, 20 r.2d 75. 130 Cai.App 
532. 

(2) Where a hank, which was tru.s- 
tee under mortgage authorizing it to 
advance money for payment of taxes 
on mortgaged realty, did not purchase 
realty at tax sale, knew nothing ai»out 
such sale or tax certificate issued to 
purchaser In name of bank, which 
later assigned it to purchaser, and 
advanced no money on account of 
such certificate, holders of bonds se¬ 
cured by mortgage were not equitably 
entitled to benefit of certificate.— 
Fitzpatrick v. Tice. 40 N.E 2d 997, 111 
Ind App. 121. 

(3) Where one purchasing land 
from city agreed with person financ¬ 
ing purchase to assume responsibili¬ 
ty for sale or development of prop¬ 
erty and to share proceeds therefrom, 
but purchaser obtained additional 
tract of land comprl.sing abandoned 
struct and sold additional tract to 
third party, no resulting trust exist¬ 
ed In favor of person financing pur¬ 
chase as against third party, notwith¬ 
standing that conveyances to and 
from purchaser named purchaser as 
“tru.stee" since such word was mere¬ 
ly descriptive of the person—Beatty 
V. Fellows, 74 P 2d 677, 101 Colo. 466. 

(4) WTiere mother deeded property 
to three children to distribute proper- 
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tionatc share that they would suc¬ 
ceed to on her death, and mother 
ri'infuned in possession of the prop¬ 
erty and collected rents under super¬ 
vision of older daughtiT, who had 
acquired the Interest of one of the 
other children, tlu re was no implied 
agreement by older daughter to ac¬ 
count to other child for rents and 
profits received during life of mother. 
—Hitchcock V. George, 143 P.2d 137, 
193 Okl. .327. 

(6) Other ca.ses, 

Iowa—McBain v. Sorensen, 20 N.W. 

2d 449. 236 Iowa 996. 

Pa—Styer v, Hess, Com.PL, 69 
Moiitg<''o. 41 

Tex—Ander.son v. Powell, Civ App,, 
117 S \V 2d 167, error dismissed. 

66 C J. p 365 note 60 [a]. 

Pamily relationship 

It was proper for court of equity 
to take into nccount iiunily relation¬ 
ship of parties and informal charac¬ 
ter of their arrangement with respect 
to realt.v, in determining whether 
formal requirements for re.sulting 
trust were present—Merschat v, 
Mcr.schat, 117 N.E.2d 868, 1 Ill App. 
2d 429. 

20. Okl.—Bryant v. Mahan, 264 P. 
811, 1.30 Okl. 67. 

21. N Y.—J. J. Little & Ives Co. v. 
Acceptance Corporation, 213 N.Y. 
.S 606, 215 App Div 427. 

6.5 O J. P 365 note 61. 

22. NY—.Sayer V. Wynkoop, 161 N. 
E 417, 248 N Y. 54, reargument de¬ 
nied 162 NE 637, 248 N.Y. 691. 

65 C.J. p 365 note 62. 

23. N.Y.—Hinkle Iron Co. v. Kohn, 
128 N.E 113, 229 N.Y. 179. 

24. U.S—Gray v. IT. S, DC Mass., 

77 F.Supp. 869. reversed on other 
ground.s, C A., State Farm Mut, Lia¬ 
bility Ins. Co. V. U. S., 172 F.2d 
737. 

25. N.H —Barrett v. Cady, 96 A. 326. 

78 N.H. 60. 

26. N.Y.—In re Friedman, 213 N. 
Y.S. 309, 215 App Div. 130. 
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as wages and where a child received property 
either by deed or will from a parent which property 
the child has contracted to divide with the other 

children. 2 8 

An exchange by a mortgagor of standing timber 
on mortgaged lands for other lands, taking title to 
himself, raises a resulting trust in the lands received 
in exchange to the extent to which the mortgage 
security is deplcted.29 An unauthorized conveyance 
of one’s property to another has been held to give 
rise to an implied trust.20 It has been held that one 
who pledges securities for the payment of a debt 
is an implied trustee, and that any jiroperty received 
by him by virtue of his ownership of the securities 
is subject to an implied trust to apply it to the pay- 
ment of the debt and the redemption of the pledge.^t 
One collecting taxes for the government holds the 
funds in trust for the government,22 but, where a 
tax imposed on the seller and based on the selling 
price of the goods is paid by the seller and the 
amount thereof added to the selling price, such 
amount is not held in trust for the buyer when the 
tax is refunded by the government on the basis that 
the law never authorized its imposition,23 It has 
been held that an employer who makes deductions 
from his employees’ pay for the purpose of paying 
for a service rendered to his employees by a third 
person docs not hold the funds in trust for the 
third person where the deductions were not made 
pursuant to agreement with the employees or the 
third person.24 Where a life tenant intended to 
use the proceeds of a sale of timber to improve the 
property, his executor did not hold the proceeds of 
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the sale in trust for that purpose,25 One recover¬ 
ing judgment for personal injuries does not hold as 
trustee from the amount paid in settlement of the 
judgment, a sufficient sum for the payment of the 
physician who attended him;26 nor will a trust in 
the proceeds of insurance jiolicies result where a 
husband fails to keep his agreement to make his 
wife the beneficiary of his in.surance policies on her 
agreement not to contest his will.27 

Some cases have attempted to categorize the 
situations in which a resulting trust arises, 28 as, for 
example, where property is purchased in the name 
of one person, but the money or consideration is paid 
by another, as discussed infra § 115 et seq; where 
a person standing in a fiduciary relation uses 
fiduciary funds or assets to purchase property in 
his own or a third person’s name infra § 114; 
where there is a disposition of property on trusts 
which are not declared, or are only partially de¬ 
clared, or arc illegal, infra § 103; and where a con¬ 
veyance is made without any consideration and it 
appears from the circumstances that the grantee was 
not intended to take beneficially, infra § 105. 

Tort; fraud. No tort or breach of duty is in¬ 
volved in a resulting trust.22 It has been said that 
a resulting trust will arise in certain cases of fraud 
where transactions have been carried on mala fide,40 
and that fraud is an essential element of a resulting 
trust;‘‘t but the trust which arises in the case of 
fraudulent transactions is more properly classified 
as a constructive trust and not as a resulting 
trust.42 It is generally held that a resulting trust is 
not based on fraud or misrepresentation,42 and 


87. us— U. S. V, Laflin, C.C.A.Cal., 
24 F.2d 683. 

65 C.J. p 366 notG 66. 

Xnsuraace coatributsd to lay orew 

Where owner.-? of fishing vessel pur¬ 
suant to agreement with member.s of 
crew to pay their share of premium 
procured insurance against loss of 
charter hire due to breakdown, In¬ 
cluding crew members’ wage risk un¬ 
der contract of employment providing 
that crew would receive no wages for 
any period for which owners would 
not be paid under time charter, pro¬ 
ceeds of such Insurance in hands of 
owners were subject to a resulting 
trust in favor of crew members — 
Abelson v. prothero, 238 P.2d 397, 39 
WaHh.2d 737. 

28. Tex—Miller v. Miller, Clv.App., 
283 S.W. 1086. 

89. Ala,—Nekson v. First Nat. Bank, 
113 So. 291. 216 Ala 349. 

30. Ill.—Mauricau v. Haugen, 66 N 
K2d 367, 387 III 186. 

31. U.S.—Reed v. Kollerman, D.C. 


Pa., 40 F.Supp. 46, motion dismiss¬ 
ed 2 F.RD. 195 

Pa.—Peoples-P’ittaburgh Trust Co. v. 
Saupp, 182 A. 376, 320 Pa 138. 103 
A L. R. 844—James Talcott, Inc. v. 
Margules, 70 A.2d 367, 166 Pa.Su- 
per. 267 

32. U.S.—In re Hercules Service 
Parts Corp , DC.Mioh., 101 F.Supp. 
455, aihrmed, C.A., Hercules Serv¬ 
ice Parts Corp. v. U. S., 202 F.2d 
938. 

33. U.S.—Cohen v. Swift & Co., C.C. 
A Ill., 95 F.2d 131, certiorari denied 
68 S.Ct. 943, 304 U.S, 561, 82 L.Ed 
1528 

D C.—Heckman & Co. v, I. S. Dawes 
& Son Co., 12 F.2d 164, 66 App. 
D.C. 213. 

34. Fla—Columbia Bank for Cooper¬ 
atives V. Okeelanta Sugar Corp., 62 
So. 2d 670. 

35. Ind —^Mertz v. Bauman, 89 N.B, 
2d 718, 120 Ind App. 236. 

36. S.C.—Traywick v. ‘Wannamaker, 
150 S.E 655, 163 S.C. 146, 66 A.L.R 
703. 


f37. Mass.—Smith v. Coggan, 160 N. 
E. 799, 263 Mass. 248. 

'38. Mo.—Jankowski v. JDelfert, 201 
S.W.2d 331, 366 Mo. 184. 

38. Ala.—^Ilooks v. Hooks, 63 So 2d 
I 348, 268 Ala. 427—J. A. Owens & Co. 
V. Blanks, 144 So. 35, 225 Ala 666. 

140. Okl—Clark v. Frazier, 177 P. 
589, 691. 

65 C.J. p 3C4 note 49. 

41. Pa.—Sneiderman v. Kahn, 39 A. 
2d 608, 350 Pa. 496. 

66 C.J. p 371 note 16. 

43. Md.—Springer v. Springer, 126 
A. 162, 144 Md. 465. 

Fraud as essential and distinguish¬ 
ing feature of constructive trust.s 
see infra S 139. 

43. Ala.— Corpus Juris cited in 

Smith V. Hart, 66 So.2d 601, 503, 
259 Ala 7. 

Fla.—Smith v. Smith, 196 So. 409, 
143 Fla. 159. 

Ga.—Jackson v. Jackson, 104 S.E. 236, 
160 Ga. 6 44. 
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fraud is not a necessary element of a resulting 
trust^^ and it is not necessary that there be any¬ 
thing savoring of fraud, or misrepresentation, or 

mistake in the transaction.*® 

Effect of illegality of transaction. In order to 
raise a resulting trust the transaction must be 
honest a resulting trust cannot arise from acts 
contrary to public policy or a statute**^ or in favor 
of the guilty person out of acts which have their 
origin in a fraudulent purpose,*® as where a person 
conveys property to another in fraud of his credi¬ 
tors, as discussed in Fraudulent Conveyances § 271. 
However, if the property is a homestead so that it 
is exempt by law from liability for the owner’s 
debts and, therefore, not susceptible of a fraudulent 
alienation the fact that the beneficial owner trans¬ 
ferred the legal title to, or caused it to be taken in 
the name of, another so as to put it beyond the 
reach of his creditors will not prevent the creation 
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of the trust.*® Equity will not recognize a result¬ 
ing tru.st for the accomplishment of a purpose 
which, because of illegality or violation of public 
policy, is beyond the powers of an express trust.®® 

b. Intention of Parties 

Aa a general rule, a resulting trust arises where, 
and only where, such may reasonably be presumed to be 
the intention of the parties, as determined from the facts 
and circumstances existing at the time of the trans¬ 
action. 

The doctrine of resulting trusts is founded on the 
presumed intention of the parties and, as a gen¬ 
eral rule, it arises where, and only where, such 
may be reasonably presumed to be the intention 
of the parties, as determined from the facts and 
circumstances existing at the time of the transaction 
out of which it IS sought to be established.®^ In a 
resulting trust there is always the clement of an 
intention to create a trust,®® which is not cx- 


Okl.— Corpna Jnrla q.notea In Trimbio 
v. Boles. 36 P.2d 861, 864, 169 Okl. 
228 

44. Mo,—Ornck v. Heberer, App.. 
124 S W.2d 664. 

Okl —Corpus Juris anoted In Trimble 

V. Boles, 86 P.2d 861, 864, 169 Okl. 
228. 

66 C.J. p 371 note 18. 

45. Okl.— Corpus Juris quoted In 
Trimble v. Boles, 36 P.2d 861, 864, 
169 Okl. 228. 

66 C.J. p 371 note 19. 

46. Tex.—Murphy v. Johnson. Olv. 
App., 64 S.W.2d 168. 

47. Tex.—Murphy v. John.son, .*!u- 
pra. 

65 C.J. p 372 note 29. 

48. Utah—Olsen v. Bank of 

Ephraim. 68 P.2d 196. 93 Utah 364. 
rohearinif denied 73 P.2d 78, 93 
Utah 379. 

66 C J. p 372 note SO. 

49. Neb.—Cowles v. Cowles, 131 N. 

W. 738. 89 Neb. 827. 

50. Ohio—State ex rel. Squire v. 
Central United Nat. Bank. 4 Ohio 
Supp. 269. 

Bl. Ala.—^Marshall v. Marshall, 8 
So.2d 843. 243 Ala. 169. 

Do] —Corpus Juris cited in Bodley v. 
Jones, 69 A.2d 463, 468, 30 Del.Ch. 
480. 

Ga.—LotCKins v. Daves, 40 S.E.2d 620, 
201 Ga. 628. 

Ill —PalUBzuk V. Wohlrab, 116 N E 2d 
764, 1 I11.2d 363—McCabe v. Ileb- 
nor, 102 N.E2d 794, 410 III 667— 
Carrillo v. O’Hara, 81 N E 2d 613, 
400 Ill 618—Tunllaiid v. Haug'en, 
78 N E 2d 308. 399 Ill. 695—Kane 
V. Johnson, 73 N.E.2d 321, 397 Ill. 
112 . 


Kan.— Corpus Juris quoted in Herd 
V Chambers, 149 P.2d 683, 693, 158 
Kan. 614 

Mo—Parker v. Blakeley, 93 S.W 2d 
981, 338 Mo 1189 

N.C —Lawrc'neo v. Heavner, 61 S.E 
2d 697, 232 N C. 667. 

Ohio.—In re Barnes' Estate, Com PI. 
108 N.E 2d 88, alllrmed App, 10« 
N.E2d 101. 

Okl.—Seran v. Davis, 60 P.2d 6C2, 
174 Okl. 433. 

Pa.—A. B. Dick Co, V. Third Nat 
Bank, 17 Pa.Diat. & Co. 649—Rach- 
kauskas v. Diamond, Com I’l , 46 
.«5ch.L,R 1. 

Tex,—Mills V Gray, 210 S.W,2d 986, 
147 Tex. 33—^Morrison v Piirnifr, 
CiV.App., 210 S W 2d 245. rever.sed 
on other grrounds 213 S.W.2d 813, 
147 Tex 122. 

Wash — Corpus Juris oitsd in Creas- 
man v Boyle, 196 P 2d 835, 840, 31 
Wash 2d 345. 

65 C.J. p 366 note 73. 

If situation had been anticipated 

CourUs of equity declare resulting 
tru.sts in favor of donors for the pur¬ 
pose of tarryingr out what appears 
from the circuniatnnees would prob¬ 
ably have been the donor's intention 
if ho had thoueht of the situation 
which arose—Gray v. Harriet Lane 
Home ftjr Invalid Children, 64 A.2d 
102, 192 Md. 251 

Transformingr intention into obliga¬ 
tion 

A resulting trust transforms a pri¬ 
or intention of partle.s Into an obliKa- 
tion by the grantee to hold and deal 
I with land in recognition thereof — 
Jones v. Crawford, 30 So.2d 67, 201 
Miss 791, suggestion of error over¬ 
ruled 30 So.2d 613, 201 Miss, 791. 

53. Cal.—^Xth Olympiad Committee 
I of Games of Los Angeles. U. S A. 
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1932 v American Olvmplc Asa'n, 42 
P2d 1023. 2 Cal 2d 600—Bnakett V 
Crook. 196 P2d 89, 86 Cal App,2d 
.3 .'55 

Ga —Loggina v. Daves, 40 S.E 2d 520, 
201 Ga 628, 

Ill—Wright v Wright. 118 NE 2d 
280. 2 Ill 2d 246—Johnson v. John¬ 
son, 115 NE2d 617, 1 in.2d 319 
—Fields V. Fields, 114 NE2d 402, 
416 111 324—Craven v. Craven, 96 
N.E 2d 489. 407 III 262. 

Kan— Corpus Juris quoted In Herd 
v Chambers, 149 P.2d 683, 593, 168 
Kan 614. 

Md—Sand.s v. Church of Ascension 
and Prince of Peace, 30 A.2d 771, 
181 Md. 636. 

Mo— Corpus Juris quoted in. Parker 
v. Blakeley, 93 S.W.2d 981, 988, 338 
Mu 1189 

N C —Corpas Juris cited in Lawrence 
V Heavner, 61 S E 2d G97, 699. 232 
N.C .557. 

Tex—Miller v. Donald, Clv.App., 236 
S W 2d 201, error refused no revers¬ 
ible error—Elbert v. Waples-Plat- 
ter Co . Civ.App., 166 S.W.2d 146, 
error refu.st‘d. 

Wash —Corpus Juris cited la Crea.s- 
man v. Boyle, 196 P.2d 836, 840, 31 
Wash.2d .345. 

65 C.J. p 366 note 74. 

53. Cal—Stromerson v. Averlll, 133 
P 2d 617, reheard 141 P.2d 732, 22 
Cal 2d 808. 

Kan— Corpus Juris quoted in Herd 
v Chambers. X49 r.2d 683, 693. 158 
Kan. 614, 

65 C.J. p 367 note 76. 

Zateatlon is essential element of 

resulting trust, although .«uch inten¬ 
tion need not be expressed by words 

Iowa—Andrew v. Martin, 264 N.W. 
67, 218 Iowa 19 

Okl—Smith V. Minter, 191 P.2d 929, 
200 Okl. 208. 



§ 102 TRUSTS 

pressed^^ but is implied or presumed by law from 
the attendant circumstances^® and without regard to 
the particular intention of the parties;®® so, in a 
proper case, the trust may exist notwithstanding the 
party to be charged as trustee may never have 
agreed to the trust and may have really intended to 
resist it.®”^ 

Since, however, a resulting trust is designed 
to carry the presumptive intention of the parties 
into effect, not to defeat it,®® it must be consistent 
with the intention of the parties at the time of the 
acquisition of the property®^ and will not be pre¬ 
sumed or implied unless taking all the circumstanc¬ 
es together it is the fair and reasonable interpreta¬ 
tion of their acts and transactions.®® A resulting 
trust will not be created or enforced contrary to the 
ascertained intention of the parties.®^ So, while it 
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is not essential to the creation of a resulting trust 
that the proof should show there was an agreement 
to that effect, it may be defeated by proof of an 
understanding between the parties that no trust 
should result,®^ as where there is an intent that the 
party in whose name the property is taken should 
hold it as his own,®® or where there is an express 
agreement in writing showing an intent not to 
create a trust.®^ 

c. Necessity for and Effect of Contract 

A resulting trust does not arise out of, and Is not 
dependent on, the existence of a contract or agreement 
between the parties. 

Since, as stated supra § 98, resulting trusts are 
created by operation of law, they do not arise out of, 
and are not dependent on, the existence of a con¬ 
tract or agreement between the parties,®® but arise 


64. Kan —Corpus Juris quoted in j 

Herd v. (Chambers, 149 P.2d 583. 
593. 158 Kan. 614. 

66 C.J. p 367 note 76. 

Never directly expressed 

The intention to create a resultinp: 
trust is never expreissed directly in 
words, but equity may infer it, in 
proper ease.«!, on cquilabli' principle 
that the beneficial estate follows con¬ 
sideration and attaches to the person 
from whom the consideration comes. 

■—Creasmun v. lioylo, 196 P 2d 835, 
81 Wash 2d 345. 

66. Fla—Flanagan v. Herrett, 178 
So. 147, 130 Fla. 531. 

Iowa—Newell v Tweed, 40 N.W.2d 
20, 241 Iowa 90 

Kan —Corpus Juris quoted lu Herd 
V. Chambers, 149 P.2d 583, 593, 158 
Kan. 614, 

Tex—Sohio Petroleum Co. v. Jurek, 
Civ App , 248 S.AV 2d 294, 

66 C.J. p 367 note 77. 

66. Kan —Corpus Juris quoted in 

Herd V. Chambers, 149 r.2d 583, 
593, 158 Kan. 614 

Okl,'—Childers v. Breese, 213 P.2d 
665, 202 Okl. 377—l^Mlmiige Bank 
of Poiry V. Nichols, 164 P.2d 867, 
19G Okl 283, 

65 C J. j> 367 note 78. 

57. Idaho.—Shepherd v. Dougan, 76 
l’.2d 412. 7)8 Idaho 543 
Kan —Cor'pus Juris quoted In Herd 
V. Chambers. 149 P.2d 583, 693, 158 
Kan. 614 

65 C.J. p 367 note 79. 

68. Kan.—Corpus Juris quoted lu 

Herd V. Chambers, 14 9 P.2d 683, 
593, 158 Kan. 614. 

Me.—Saere v. Sacre, 65 A.2d 592, 143 
Me 80, 173 A L.R. 1261. 

W.Va—Corpus Juris cited, in Bel¬ 
mont Iron Works v. Boyle, 198 S.E. 
637, 531, 120 W.Va. 339. 

65 C.J. p 367 note 80. 

j 69. Kan.— Corpus Juris quoted in 


Herd v. Chambers, 149 P.2d 683, 
693, 168 Kan. 614. 

Mo—Corpus Juris cited in Adams v. 
Adams, 156 S.W.2d 610, 614, 34 8 Mo. 
1041. 

Tex.—Burns v. Veritas Oil Co., Civ. 
App.. 230 SW 440. 

60. Kan —Corpus Juris quoted In 
Herd v. Chambers, 149 P.2d 683, 
593, 158 Kan. 614. 

N.Y —Benitian v. Slocum, 41 N.T. 53. 

61. Fla.—Grable v. Nunez, 64 So.2d 
154. 

65 C.J. p 367 note 83. 

62. Ill.—^Frowin v. Stark, 149 N.E. 
588, 319 HI. 35. 

63. Fla.—^]''lanugan v. Ilerrctt. 178 
So 147, 130 Fla 531. 

65 C..T. p 367 note 85. 

64. S.C. —De Hihns v. Free, 49 S E. 
841, 70 S C. 344 

65. Fla—Smith v. Smith, 196 So 
409, 1 13 Fla 159. 

Ga—Kpps V. Epps, 75 S.E.2d 165. 209 
Ga 1)13 — Gulhu V. Kelly, 14 S K 2d 
50, 191 Ga 880. 

Ill.—John.son V Johnson, 115 N K 2d 
617, 1 III 2d 319—Fields v Field.s, 
114 NR2d 402, 415 111. 321—McCabe 
V Hebnor. 102 N F 2d 794, 41 0 III. 
i 5 i) 7 —Kohlhaas v. Smith, 97 N.E 2d 
771, 408 III 535 —Zimmerman v. 
Kennedv, 90 N.E 2d 756, 405 Ill 
.306—Carrillo v. O’Hara, 81 N E 2d 
513, 400 Ill 618—Tuntland V 

Haugen, 78 N E 2d 308. .399 HI. 595 
—Kane v. John.son, 73 N E 2d 321, 
397 Ill. 112 — Cook V. Blazis. 7 N.E 
2d 291, 365 Ill. 625—Baker v. Le 
Mire. 189 N.E 904, 355 Ill. 626. 

Mo.—Mays v, Jackson, 146 S.W.2d 
392, 346 Mo 1224—Purvis v. Hard¬ 
in, 122 SW.2d 936, 343 Mo. 052. 

Mont.—State ex rel. Gallatin County 
High School V, Brandenburg. 82 F. 
2d 693, 107 Mont. 199—Stauffacher 

[ V. Great Falls Public Service Co., 

I 43 P.2d 647. 99 Mont. 324. 
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N.J.—^Rayher v. Rayher, 96 A.2d 693, 
25 N.J Super. 494, reversed on other 
grounds 101 A.2d 634, 14 N.J. 174. 
N.C.—Teacher v. Gurley, 199 S E. 83, 
214 NC. 288. 

N.D—Redman v. Biewer, 48 N.W,2d 
372, 78 N.D. 120. 

Tex—Miller v. Donald, Civ.App , 235 
S.W,2d 201, error refused no revers¬ 
ible error—Sims v. Duncan, Civ. 
App., 195 S W 2d 156. 

65 C.J. p 368 note 97. 

Express under standing* Is not neo- 
esBory element of resulting trust, but 
aetion of parties with respect to 
payment and the deed is deemed to 
amount to expression of trust Intent 
which takes place of an oral or writ¬ 
ten agreement.—McKenna v. Lass- 
well. 250 P.2d 208, 207 Okl. 408. 

Resulting trust does not rest on 
express agreement but on an implied 
agreement by which title is taken In 
the name of another as a matter of 
convenience.—Hooka v. Hooks, 63 So. 
2d 348, 258 Ala 427—J. A. Owens & 
Co. V. Blanks, 144 So. 35, 225 Ala. 
566. 

Implied trusts are not created by 
agreement and are not the results of 
agieeinent, express or implied, but 
are products of conduct, In which it is 
not necessary that cestui que trust 
have any part or knowledge but with 
respect to w'hich the law imputes an 
intention to the actor and the obli¬ 
gation to do equity when called on to 
do so. irrespective of whether actor 
hnd any such intention—Rimmcr v. 
Austin, 4 ,So 2d 224, 191 Miss. 6G4. 

I Resulting- trusts are consensual In 
origin, and with such relationships 
the presumptions of Innocence and 
fair dealing apply.—Brown v. New 
York Life Ins. Co., D C.Or., 68 F. 
Supp. 252, affirmed, C.C.A., 152 F.2d 
246. 

Implied trust is based on implied 
contract^ which is implied either in 
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TRUSTS § 102 


by implication of law from their acts and concluct.®^ 
So a trust may result without any contract or under¬ 
standing between the trustee and cestui que trust, 
and even in the total ignorance of the parties.®^ a 
resulting trust will not arise from a contract or 
agreement which is legally enforceable,®^ and a con¬ 
tract or agreement, of itself, cannot create a result¬ 
ing trust."^® 

On the other hand, the mere existence of an 
agreement or understanding between the parties 
will not preclude a resulting trust,and it may be 
considered as throwing light on their intentioii?^ 
or m establishing the fact of the ownership of the 
purchase money and how it was invcsted.’^*^ A trust 
may result from a grant or contract, the purpose of 
which turns out to be incapable of pcrfoniiancc or 

of specific performance.'^^ Xhe mere fact that the 

person to whom a conveyance is made has agreed 
to purchase or hold the property for another, who 


has not paid any or has paid only a Tcry small part 
of the purchase money, does not create a resulting 
trust in the latter’s favor,'^B particularly where such 
agreement is made after the property has been pur¬ 
chased or where it docs not appear that any valid 
consideration was given for such agreement.’^'^ 
Where, however, the purchase money is paid by the 
promisee,or there is fraud at the time of the 
sale,"® or the promisee has an actual interest in the 
property or a bona fide chum thereto,®® the courts 
have, in various cases, held a trust to result although 
such situations are more often treated as giving rise 
to constructive trusts, as discussed infra § 150. 

d. Express Trust 

A resulting trust cannot arise where there Is a valid 
express trust; but where the facts are such as to cre¬ 
ate a resulting trust, an express trust declaration, un¬ 
enforceable because It is oral, will not prevent a resulting 
trust from arising. 


fact or In law.—Baker v. Schneider, 

80 S.E.M 783, 210 Ca. 493—Jones v 

Jones, Ga , 20 .S Ii!.2d 602. 

66. Ala.—John.son v Johnson, 67 So. 
2d S41, 269 Ala. 660 

Fla.—^Walker v. Landress, 149 So. 
546. Ill Fla 35C. 

Ga—Epps V. Epps, 76 S.E.2d 165, 209 
Ga, 64 3. 

Idaho— Corpus Juris cited in Shep¬ 
herd v. Dougan, 76 F.2d 442, 445, 
68 Idaho 643. 

Ill.—Johnson v. Johnson, 115 ISI E 2d 
617, 1 Ill.2d 319—Fields v. Fields, 
114 NE2d 402, 415 Til 324—Kohl- 
haaa v. Smith. 97 14 E 2d 774, 408 
Ill. 536—Craven v. Craven, 95 N 
E.2d 489, 407 Ill. 262—Zimmeiman 
V. Kennedy, 90 N E 2d 766, 405 111 
SOG—Tuntland v. Ilruucon. 78 NE 
2d 308, 399 Ill 59.5—Houdek v. 

Ehrcnborjrer, 72 N E 2d 837, :!')7 

Ill. 62 — Cook V. Blazis, 7 N E 2d 
291, 3G5 111. 625 

Mo.—James v. James, 248 SW.2d 623 
—Purvis V. Hardiu, 122 S.W 2d 
936, 34 3 Mo. (.,52—I’arker v. Blake¬ 
ley, 93 SW2d 9S1, 338 Mo. 1189— 
In re Title Guaranty Trust Co, 
App., 113 S W 2d 1053. 

Mont —-.Stauft’aeher v. Great Fall.s 
Public Service Co., 43 r.2d 617, 99 
Moot. .324. 

N.D,—Hedm.an v. Biewer, 48 K.W.2d 
3 72. 78 ND, 120. 

66 C.J p 369 note 98. 

67. Ill.—^Williams V. Brown, 14 111. I 

200. I 

68. Ill—^Williams V. Brown, supra. | 

69. Idaho.—.Shepherd v. Dougan, 76 | 
P.2d 442. 58 Idaho 543. 

Mo.—Mays v. Jackson, 146 S.W.2d 
392, 846 Mo. 1224. 

70. Mo.—^Woodard v. Cohron, 137 S. 
W 2d 497, 345 Mo. 967. 

Nil—Bailey v. Scribner, 80 A.2d 386, 
97 N H. 66. 


71. Ala — Corpus Juris cited in 
John.son v. John.son, 67 So 2d 841. 
843. 2.50 Ala 550. 

Cal—Viner v Untrecht, 168 P.2d 3, 
26 Cal 2d 261 

Ga—Estes v. E.stos. 56 S E 2d 217. 

205 Ga 814—Wages v. Waeea, 42 
S.E2d 481. 202 Ga. 155—Mitchell 
V MKehell, 40 .S E 2d 738. 201 Ga. 
621—Gudin v. Kelly, 14 S E 2d 5(1. 
191 G.a 880. 

Miss.— Corpus Juris cited iu Piteh- 
ford V Howard, 45 So 2d 142, 148, 
208 Miss, 567— -Corpus Juris cited 
In Sample v Rnmine, 8 So 2d 257, 
262, 193 Mi.s.y 706 

Ohio—Lewis V Akerberg’. Com PI , 
118 N E 2d 166 
6,5 (’.J. j. 370 note 13. 

Pact tliat contract is void does not 
prevent tran.saction ft am giving: ri&o 
to a icsulling- trust—Shepherd v. 
Douftan, 76 I’,2d 442. 58 Idaho 543. 

72. Ala —Corpus Juris cited In 

Johnson v Johnson, 67 So.2d 841, 
813, 259 Ala 550. 

Cal—Vin.r v Untrecht, 158 r.2d 3, 
26 C.P 2d 265 

Ga—IGste.s V. E.ste.s, 55 S.E 2d 217, 

206 G,-i 85 5 

65 C .1 P :!71 note 14. i 

Admi.‘>sil>ility in evidence of paml 
agreement in action to establish j 
rc.sulting tiust see infra § 133 

73. Ala — Corpus Juris cited In ^ 

Johnson V. Johnson, 67 So.2d 811, 
843, 259 Ala, 650. 

Mont—Lynch v. Herrig, 80 P. 240, 
32 Mont. 2C3. 

74. Or.—^Wright v. Chilcott. 121 P. 
895. 122 P. 765, 61 Or, 661 

Trust resulting from failure of ex¬ 
press trust see Infra { 103. 

75. Ark.—McKindley v. Humphrey, 
161 S.W.2d 962, 204 Ark. 333— 
Castleberry v, Castleberry, 155 S. 
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W.2d 44. 202 Ark, 1039—Holman v. 
Kirby, 128 S W.2d 357. 198 Ark. 326 
—Li.sko V. llick.s. 114 SW,2d 9. 196 
Ark 705—George v. Donahue. 86 
S W 3d 1108, 191 Ark. 584. 

Pa.—Sneiderman v. Kahn, 39 A.2d 
608, 350 Pa. 496—Bucks v. Overly, 
Com.PJ, 50 Lanc.Rev. 71, 96 Pittsb. 
LegJ. 19, 60 York Lcg.Rcc. 109. 

Tex—Johnson v. Black. Civ.App., 197 
S W 2d t523, error refused no revers¬ 
ible error. 

Wash—Carkonen v. Alberts. 83 P.2d 
899, lOt; Wash 675, 135 ALR 209. 

65 C J p 3C9 note 5 

Agreement by jierson aeijHiring title 
to hold for. or convey (o, another 
as creating express trust see su¬ 
pra § 51 

Agreement to purchase for joint ben¬ 
efit as creating resulting liu.sl see 
infra § l08. 

I’arol ugrevment to hold for or con¬ 
vey to another as witJiiri .stfitute 
of fraud.s see supra § 34. 

76. Ala - Milner v. Rtanfoid, 14 So. 
611, 102 Ala. 277. 

Kv—Wallaces v. Marshall, 9 B.Mon. 
148. 

65 O J. p 370 note 6. 

77. Tex—Burns v. Veritas Oil Co, 
Civ App . 230 S.W 440. 

65 C J. p 370 note 7. 

78. Pa—Lanca.stcr Trust Co. V. 
Long. 69 A. 993, 220 Pa. 4 99. 

65 C .1 j> 3 70 note 8 

Re.sulting tru.st where consideration 
is paid liy one and title taken by 
another generally see Infra § 115 et 
scq. 

79. Pa,—Appeal of McCall, 11 A. 
206, 8 Pa.Ca.s. 260. 

80. Cal.—Penzincr v. West American 
Finance Co„ 24 P,2d 601, 133 Cal. 
App. 678. 

65 C.J. p 370 note 10. 
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A resulting trust cannot arise where there is a val¬ 
id express trust declared by the parties or evidenced 
by a written declaration thereof,and where 
an agreement is made at the time of the transaction 
to hold the property on a trust different from that 
which would arise by implication of law, *2 or where 
the trustee is expressly directed by the trust instru¬ 
ment to take and hold the conveyance in his own 
name,8* a resulting trust will not arise. An express 
trust cannot be transformed into a resulting trust, 
merely because of the want of legal evidence to 
establish it as an express trust a parol agree¬ 
ment to take title in tru.st for another, invalid as 
within the statute of frauds, cannot be enforced as 
a resulting trust in the absence of other facts and 
circumstances surrounding the transaction which 
may cause such a trust to result.^® However, it has 
been held that the fact that there has been an ex¬ 
press trust declared by parol which is invalid be¬ 
cause of the statute of frauds will not prevent a 


trust from resulting hy operation of law from the 
acts of the parties.*® So, if the circumstances are 
such as to give rise to a resulting trust, it is not 
affected by an express parol agreement between the 
parties to the same effect.*"^ A resulting trust will 
not arise from a mere promise to execute an agree¬ 
ment declaratory of a trust, where the promise is 
on certain conditions which the promisee refuses 
to comply with.** A person is not precluded from 
setting up a resulting trust by reason of a declara¬ 
tion of trust to which he is not a party.*9 

e. Time of Creation 

A resuftfng trust must result. If at all, the Inetant 
the title passes, and will not arise on other than the state 
of facts existing when the property is acquired. 

A resulting trust must result, if at all, the instant 
the title passes, and will not arise on other than the 
state of facts existing when the property is ac¬ 
quired.®® It cannot be created by subsequent oc- 


81. Ill—Raker v. Le M»re. 189 N.E 
904, 8r>5 Ill. 62G—StollinK v SO-ll- 
ing. 163 N.B. 718, 323 III 122. 

66 C.J, p 367 note 87. 

Failure of express trust or defect In 
its creation or execution, or ter¬ 
mination of trust as giving rise to 
resulting trust see infra § 103 
Whors aa alleged trust must he ee- 
tahlished hy agreemeat, the agree¬ 
ment must be in writing and the 
trust cannot be a resulting trust — 
Purvis V. Hardin, 122 S.W 2d 936, 343 
Mo 652 

82. Conn.—Wilson V. Warner, 93 A. 
533, 89 Conn, 243. 

65 C.J. P 367 note 88. 

83. N.y,—Ring V. McCoun, 10 N.Y. 
268 

84. Mo.—Corpus Jurle quoted in 

J^arkiT V. Blakeley, 93 S.W.2d 981, 
988, 338 Mo 1189. 

65 C.J p 368 note 90, p 377 note 71-72. 

85. Ga —Stevens v. Stevens, 49 S E. 
2d 895. 204 Ga 340. 

Mich—Slephon.sun v. Golden, 276 N. 

W. 819, 279 Mich. 710 
NY—Xatclson v. A B. L. Holding 
Co, 183 NE. 373. 2C0 NY. 233. 
Ohio —Bell V. Vardalides, App , B9 N. 
E2d 73. 

Pa,—Sneiderman v. Kahn, 39 A. 2d 
608, 350 Pa. 496. 

Tenn —Walker v. Walker, 2 Tenn, 
App. 279. 

65 C.J. p 375 note 49 

86. Ark — Corpus Juris quoted la 

Mortensen v. Ballard, 188 S.W.2d 
749. 750. 209 Ark. 1. 

Conn.—Ba.s.sett v Pallottl, Andretta 
& Co, ICG A. 762. 117 Conn. 68. 

Fla.—Walker v. Landress, 149 So. 
545. Ill Fla. 356 

Go.—Stevens v. Stevens, 49 3.E.2d 
895. 204 Ga. 340. 


Ill.—McDonnell v Holden. 186 N.B. 
672. 352 III 362. 

Mo— Corpus Juris olted la Carr v, 
Carroll. 178 S W 2d 436. 437. 

Okl —Morton v Beidloman, 237 r.2d 
421, 205 Okl 350. 

66 C J. p 368 note 93. 

87. Ark — Corpus juris quoted la 

Mortensen v. Ballard, 188 S.W.2d 
749, 750, 209 Ark 1. 

Ga—Price v Price, 64 S E 2<i 578. 
205 Ga 62.3—McCollum v. McCol¬ 
lum, 43 SB 2d (.63, 202 Ga. 406— 
Johnson v. Hpehurch. 38 S E 2d 617, 
200 Ga. 762—Harper v. Harper, 33 
SB 2d 154. 199 Ga 26. 

Idaho—Ak<*r v. Aker, 20 P.2a 796, 
62 Idaho 713. appeal dismissed and 
certiorari denied 64 S.Ct. SO, 290 
US. 687, 78 L Ed 518 
I Miss—Adcock V. Merchants & Mfis. 

I Bank of Elliaville, 42 So 2d 427, 

I 207 Mias 448. 

Ohio —Thomas v. Dye, Com.Pl., 117 
NE 2d 616. 

66 CJ p 368 note 94. 

Suhsequeat urritteu declaration of 
trust 

Written declaration of trust at lat¬ 
er date does not preclude existence 
of an implied trust to the .same eftecL, 
founded in paiol and on acts and 
conduct of creator of trust.—Thom¬ 
as V. Dye, supra. | 

Statements recognlElng trust j 

Existence of a resulting trust aris¬ 
ing from acts of pEirties is strength¬ 
ened by consistent oral expressions 
of piirtle& manifesting thidr inten¬ 
tions, underst-mdinKs, and agree¬ 
ments that grantee is seized and 
holds in trust for purchaser and true 
owner, although agreement la void 
as an express trust because It relate.s 
to land and is not in writing—Pad- 

950 


gptt V. O.sborna, 221 S.W.2d 2l0, 359 
Mo 209 

Insnflloieat writing 

An implied or rc.«iultlng trust may 
arise when written instrument of par¬ 
ties Is insufficient adequately to fix 
their rights and responsibilities inter 
sese.—McHain v. Sorensen. 20 N.W. 
2d 449. 236 Iowa 996. 

Xa Xlliaoiv 

(1) While neither an express nor 
resulting trust can be created by pa¬ 
rol agreement, intention of parties 
may be shown thereby, and exustonce 
of such parol agreement will not pre¬ 
vent a resulting trust if It is other¬ 
wise established by clear and con¬ 
vincing evidence —Carrillo v. O’Hara. 
81 NE,3d 613. 400 Ill. 618—Tuntlond 
V. Haugen, 78 N E 2d 308. 399 Ill. 596. 

(2) If there is on express trust, 

I even though it be an oral one and 
hence barred by statute of frauds, 
there can be no implied tru.st—Mc- 
Diarmid v McDiarmid, 15 N.E 2d 493, 
3G8 Ill. 638. 

88. U S.—Celia V. Brown, Mo., 144 F 
742, 76 C.C.A. 608, certiorari denied 
26 set. 766. 202 U.S. 620, 60 L Ed. 
1174 

89. Mass—Quinn v. Quinn, 167 NE 
641, 260 Mass. 494. 

90. Ga—Corpus Juris cited lu 

Williams v. Porter, 42 S E 2d 476, 
478, 202 Ga. 113—Corpus Juris cit¬ 
ed lu Lioggins V. Daves, 40 S.E.2d 
520, 522, 201 Ga G28. 

Ill—Paluszek V. Wohlrab. 115 N.E 
2d 764, 1 Ill.2d 363—Carrillo v. 
O’Hara, 81 N.E 2d 613, 400 IIJ. 618 
—Tuniland v. Haugen, 78 N.E.2d 
308, 399 Ill. 695—^Kane v. Johnson, 
73 NE2d 321. 397 Ill. 112—Nickol- 
oft v. Nickoloff, 51 N.E,2d 505, 384 
Ill. 377—Spina v. Spina, 22 N.E.2d 
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currences,9l and subsequent statements and occur¬ 
rences may be considered only insofar as they throw 
light on the intention of the parties at the time title 
was transferred.^^ After the legal title has once 
vested in the grantee of a deed, a resulting trust 
cannot be raised so as to divest that legal estate 
by the subsequent application of the funds of a 
third person to the improvement of the property or 
to satisfy the unpaid purchase money.Verbal 
declarations at the time of the purchase,®* or sub¬ 
sequent thereto,®^ or parol agreements between the 
parties made before or after the conveyance of the 
property,®® will not give rise to a resulting trust 
unless the transaction is such that a trust results 
at the moment the title passes. 

Alteration or modification. A resulting trust aris¬ 
es by operation of law the instant the estate passes 


and is not subject to change afterward by any mere 
oral declaration.®^ 

§ 103 . Failure or Defect in Creation of Ex¬ 
press Trust, or Execution and Ter¬ 
mination Thereof 

A resulting trust arises in favor of the grantor of a 
conveyance in trust where the trust is Insufficiently 
declared or fails or the trust is illegal or unauthorized. 

A commonly recognized type of resulting trust is 
that which arises in favor of the donor where the 
trusts of a conveyance are not declared, or are only 
partially declared, or fail.®® So, where property is 
conveyed on an express trust which fails, in whole 
or in part, a resulting trust arises as against the 
trustee in favor of the grantor and those claiming 
under him in the property conveyed®® or in the 


fi87, 372 Ill. 50—Wiley v. Dunn, 
192 N.E. 661, 358 Ill. 97—Baker v. 
Le Mire. 189 NE 904. 355 Ill. 626— 
Link V. Emerieh, 178 N’.E 480, 348 
Ill. 238—Lord v. Reed, 98 N E. 553, 
254 111. 350, Ann.ras.l913C 139. 

Md—Porter v. Porter, 177 A. 460, 
168 Md 287. 

Mo—Welborn v. Rig-don, 231 S W 2d 
127—Dunlap v. Dunlap. 218 S W 2d 
108—riubine v Frazer, 139 S W 2d 
529, 346 Mo. 1—Parker v. Blakeley, 
93 S.W 2d 981, 338 Mo. 1189—In re 
Title Guaranty Trust Co., App., 113 
S W 2d 1053. 

V.J —.Strong V. Strong. 36 A.2d 410, 
134 N.J Eq 613, afllrmed 40 A 2d 
648, 136 N J.Eq. 103. 

Okl—Adams v. Adams. 256 P.2d 458. 
208 Okl 378—McKenna v. Lass-well. 
260 P 2d 208, 207 Okl. 408—Corpus 
Juris quoted la Superior Oil Cor¬ 
poration V. Wilson, 103 P.2d 635, 
546, 187 Okl, 447. * 

Pa.—New Cumberland Trust Co. v. 
Grossman, 198 A. 915, 131 I’a Super. 
132—Rachkauskas v. Diamond, 
Com PL, 46 Sch Leg.Rec. 1. 

RI.—Szlatenyi v. Cleverley, 60 A 2d 
185, 72 R.I. 253—Oldham v. Old¬ 
ham. 192 A. 768, 68 It 1. 268. 

T’ex.—Solether v. Trinity Fire Ins. 
Co, 78 S.W.2d 180. 124 Tex. 3G3— 
Sims V. Duncan, Civ App . 195 S.W. 
2d 156, error refused no reversible 
grror—P'rint v. Tate, Civ App., 162 
S.W.2d 737—Corpus Juris cited in 
Johnston v, Winn, Civ.App., 105 
S W 2d 398, 401, error dismissed. 

Wash —Corpus Juris quoted iu Mous- 
er V. O’Kullivan, 156 P.2d 665, 667, 
22 Wash 2d 543—Oarkonen v, Al¬ 
berts, 83 r.2d 899, 196 Wash. 675, 
136 A.L.R 209. 

WWa.—Carter v Walker, 1 S.E 2d 
483, 121 W.Va. 81. 

65 C J p 371 note 21. 

Application of rule to purchase mon¬ 
ey trusts see infra § 120 

91. Ill. — Tuntland v. Haugen, 78 N. j 


E.2d 308. 399 Ill. 595—Murray v 
Behrendt, 76 N E 2d 431. 399 Ill 22 
—Nickoloff v. Nickoloff, 51 N.E.2d 
666, 384 Ill. 377. 

Md—Porter v. I’orter, 177 A. 460, 168 
Md 287. 

Mass —Epstein v. Epstein, 191 N E 
418, 287 Mass. 248 

Mo—^Welborn v. Rlgdon, 231 S W 2d 
127—Parker v Blakelov, 93 R W 2d 
981, .338 Mo. 1189—In re Title 

Guaranty Trust Co., App.. 113 S W. 
2d 1053. 

N.J.—Bankers' Trust Co. v. Bank of 
Rockville Center Trust Co. 168 A. 
733. 114 N J.Eq 391, 89 A.L R. 697. 
Okl —Corpus Juris quoted iu Supe¬ 
rior Oil Corporation v, Wilson, 103 
P2d 535, 645, 187 Okl. 447. 

Pa —Royer v. Royer, Com.PL, 62 
Montg.Co. 90—Rachkauskas v. Dia¬ 
mond, Com.Pl., 46 Sch Leg.Rec. 1. 
Tex.—Solether v. Trinity Fire Ins. 
Co.. 78 S.W.2d 180. 124 Tex 363— 
Sims V. Duncan, Civ.App., 195 S. 
W.2d 166—Elbert v. Waples-Plat- 
ter Co., Civ.App., 156 S W.2d 146, 
error refused— Corpus Juris cited 
in Johnston v, Winn, Civ.App., 105 
S.W 2d 398, 401, error dismissed. 

66 C.J. p 371 note 22. 

Trust for future corporation 

Transaction by which promoters of 
corporation had acquired title to 
lease under agreement contemplating 
that they would later promote a cor¬ 
poration to which lease would be 
transferred did not create resulting 
trust In favor of corporation, .since 
such a trust arises from tran.sacllon 
Itself and at time legal title passes, 
and title could not be affected even 
if plans for incorporation were alian- 
doned—McAlister v. Eclipse Oil Co., 
98 S.W,2d 171, 128 Tex. 449. 

92. Okl,—McKenna v. Lasswell, 250 
P.2d 208, 207 Okl. 408. 

93 . -Va —McDcvitt v. Frantz, 8 S.E. 
642. 86 Va, 740. 

65 C.J. P 372 note 23. 
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Time of payment as affecting crea¬ 
tion of resulting trust wiicre title 
i.s taken in name of person other 
than payer of purchase price see 
infra § 120. 

Improvement of another’s land as 
not raising resulting trust general¬ 
ly see infra § 111. 

94. Ill.—Plummer v, Flesher, 92 N. 
E 863, 216 Ill 313, 

65 C.J, p 369 note 3, 

95. Ala —Merclianta Nat. Bank of 
Mobile V. Berlola, 18 So.2d 378, 245 
Ala. 662. 

Becoguitiou of truit 

The fact that the person In pos- 
.session recognizes the trust charac¬ 
ter of his po.ssossion is not effective 
to fix a trust on the lands where none 
existed before.—Coleman v. Coleman. 
65 So. 827, 173 Ala. 282. 

96. Cal.—Neusted v. Skernswell, 169 
P.2d 49, 69 CaLApp.2d 361. 

[ 66 C.J. P 369 note 4. 

97. R I.—Gooding v. Broadway Bap¬ 
tist Church, 126 A. 211, 46 R.I. 106 
— Watson V. Thompson, 12 R.I. 466. 

98. U.S—Schwarz v. U. S., C.A.Md., 
191 F.2d 618. 

Ariz—Collins v. Collins, 62 P.2d 
1169, 46 Ariz. 486. 

Ill.—Wagner v. Clauson, 78 N.E.2d 
203, 399 Ill. 403. 

Mo.— Corpus Juris cited in Putman’s 
Estate V Gideon, App., 119 S.W.2d 
6 . 10 . 

N.J —DeMarco v, Estlow, 86 A 2d 
446, IS N.J Super. 30, afllrmed 91 
A 2d 272, 21 N.J.Super. 366. 

Okl —Scran v. Davis, 60 P.2d 662, 
J74 (.)kl. 433. 

Va—Pair v. Rook, 77 S.E.2d 396, 196 
Va. 196. 

65 C.J. P 376 note 66. 

Invalidity of express trust as giving 
rise to constructive trust In favor 
of settlor see infra § 144. 

99. Cal.— Corpus Juris cited in Han¬ 
sen Y. Bear Film Co., 168 P.2d 946, 
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residue of the property remaining at the time of 
the failure or extinguishment of the trust,if tht 
property is not otherwise disposed of.2 The rule 
does not apply where the conveyance to the trustees 
imports an intention to benefit the grantees in the 
event that the trust declared fails,^ or that the gran¬ 
tee shall take a beneficial interest;^ nor docs it aji- 
ply to cause property to pass as intestate to the 
heirs of a grantor who had conveyed title during 
his lifetime to a grantee who executed an invalid 
declaration of trust but not as part of the same 
transaction.^ Further, if the conveyance was on 
a consideration furnished by the grantee and the 
trust fails the grantee takes the beneficial inter¬ 
est,® and it has been held that if the conveyance 


was on a consideration paid by bome one other than 
the grantee a trust results in favor of the person 
furnishing the consideration.? It has also been held 
that an abortive attempt to create a trust by a par¬ 
ticular method will not be construed to be a trust 
on a different theory;® thus were the settlor does 
not deliver the deed of transfer, equity will not treat 
the undelivered instrument as a declaration of 
trust.® 

Want or insufficiency of declaration of trust. A 
trust results in favor of the settlor where property 
is transferred to a trustee in trust but the trust 
is not declared'® or is ineffectually or insufficiently 
declared," as where it is not declared with sufficient 
definiteness and certainty to be executed,either 


superior power of United States^ to 
seize rights of it.s henefleianes, there 
could be no resulting tru.st to the 
settlor, and there was no need for 
application of doctrine of cy pre.s — 
Brownoll v. Fidelity Union Trust Co., 
D.CN.J., 119 P.Supp. 75,'. 

(2) The impo.gition of wartime 
controls and the freezing of pay- 
ment.s to Herman residents was not 
such a defeasance of right of trust 
heneilciaries, who were ro.sidonts of 
Germany, as to require return of cor¬ 
pus to settlor, on theory of resulting 
trust, bccau.se of imiiossibllity of ot>- 
eration of the tru.st: order vesting 
int(*res(s of trust beneflciancs, wlio 
were residents of Germany, in Alien 
Property Custodian did not no<'essari- 
ly work a total forfeiture on bene¬ 
ficiaries and did not reiiulre return 
of corpus to settlor under theory of 
resulting trust —In re Hellmanii’s 
Trust, 132 N.Y.S 2d 254. 

Where inter vivos trust Indenture 
was void so that no express trust*^ 
was created whieli could thereafter 
fail, trustee named in trust indenture 
could not claim that it held property 
of trustor who died intestate on a 
resulting trust for the benefit of 
trustor’s hems—^Atlantic iSTat. Bank 
of Jacksonville, Fla., v. St. Ijoui.s 
Union Trust Co., 211 S.W.2d 2, 357 
Mo. 770. 

presumption concltudve 

The presumption of a desire on 
part of settlor that trust property 
return to him or his aueeessors in 
case of the failure of an express 
trust is conclusive and not rebutta¬ 
ble.—Pediick V. Guarantee Trust Co., 
197 A. 909. 123 N.J Fq 395. 


2. Cab—Sears v Rule, 114 P.2d 57. 
45 Cal.App 2d 371 

Me—First ITniversallst Soc. of Bath 
V. Swelt, 90 A 2d 812 

Neh.—Corpus Juris quoted in In re 
Mooni'v's Estate, 257 N.W. 196, 
200, 131 Neb 52. 

NH—Smith V. Pratt, 63 A.2d 237, 
95 N H. 337. 

NO—Oakhurst T.nnd Co. v. Newell, 
117 S E 341. 185 N.C 410. 

Pa—In re yioller’s Estate, 96 A.2d 
321, 373 Pa 451. 

3. Ark—Davis v, Jcrnigan, 76 S.W. 
554, 71 Ark. 494. 

G5 C.J, p 37C note 60. 

4. N (■'— Oakhurst Land Co. v. New¬ 
ell, 117 SE. 341, 185 N.C. 410. 

65 C J. p 37C note 61. 

5. Mass—O'Loughlin v. Prender- 
gast, 168 N.E. 96, 269 Mass 41. 

6. Pia.—Montgomery v. Carlton, 126 
So. 135. 99 Fla. 1.52. 

65 C.J. p 376 note 63. 

7. Md.—Rosenthal v. Miller, 129 A. 
28. 148 Md 226. 

65 C.,T. p 377 note 64. 

8. Wash.—Colman v. Colman, 171 P. 
2d 691, 25 Wash 2d 606. 

9. Wash —Colman v. Colman, supra 

10. Okl —S(>ran v. Davis, 50 P.2d 
662, 174 Okl. 433. 

65 C.J. 1) 377 note 65. 

11. Cah^—Soars v. Rule, 114 P.2d 
57, 4.5 Cal App.2d 374 

Ill—AVagner v. Clauson, 78 N.E 2d 
203, 399 111. 403, 3 A D R.2d 672. 

Okl.—Scran v. Davis, BO P.2d 602, 
174 Okl. 433. 

65 C.J. p 377 note 66. 


958, 28 Cal 2d 164— Balnbndge v. 
Stoner. 106 P 2d 423, 16 Cal 2d 423 
—Sears v. Rule, 114 P.2d 57, 45 
Cal App 2d 374 

DC.—Stitzel-Weller Distillery v. 

Wlckard, 118 F.2d 19, 73 App.D C. 
220 

III. —First Trust & Savings Bank of 
De Kalb v. Olson. 187 NE 282, 353 
Ill 206 

Me.—First Unlversahst Soc. of Path 
V. Swett. 90 A.2d 812. 

Md.—Sands v. Church of Ascension 
and Prince of Peace, 30 A.2d 771, 
181 Md. 636. 

Mass.—Holmes v. Welch, 49 N.E 2d 
461. 314 Mass. 106, 157 A P.R 896. 
Mo.—Padgett v, Osborne, 221 S.W.2d 
210, 359 Mo. 209 

Neb.— Corpus Juris quoted In In re 
Mooney’s Estate, 267 N W. 196, 200, 
131 Neb 62. 

N.J—Pedriek v. Guarantee Trust Co., 
197 A. 909. 123 N J Kq. 395. 

N.M.—Torres v. Abeyta, 84 P.2d 692, 
42 N.M 665. 

N.T.—Guaranty Trust Co. of N. Y. 
V. New York Trust Co., 74 N E 2d 
232, 297 N.Y. 45—Guaranty Tru.st 
Co. of N. Y, V. State, 69 N.Y S.2d 
65, 271 AppDiv. 711, appeal denied 
71 N.YS.2d 731. 272 AppDiv 842. 
reversed on other grounds 86 N.E. 
2d 754, 299 N.Y. 295, rcar^umont 
denied 88 N.E.2d 726, 300 N.Y. 498. 
Okl.—Continental Oil Co. v. Berry, 

3 03 P.2d 69, 187 Okl 390. j 

Or.—Jorgensen v. Pioneer Trust Co., I 
258 P 2d 140, 198 Or. B79. I 

R.1—Powois V. Home for Aged Wo-! 
men. 192 A. 770. 68 R.I. 323, 110 I 
AE.R 1361. 

Wis.—Nelson v. Madison Lutheran 
Hospital & Sanatorium, 297 N.W. 
424, 237 Wis. 618. 

66 C.J. p 376 note 66. 

War ban on trading with enemy 

(1) Where charitable trust in re¬ 
mainder which was created before 
World War II for benefit of a Ger¬ 
man charity, although suspended 
from physical performance during 
the war. continued valid, subject to 


1 . Neb —Dennis v. Omaha Nat. 
Bank. 46 N.AV.2d 606, 153 Neb. 8G5, 
27 A I. It 2d 674—Corpus Juris 
quoted in In re Mooney’s Estate, 
267 N W. 196, 200. 131 Neb. 62. 
S.C.—Linder v. Nicholson Bank & 
Trust Co., 170 S.E. 429, 170 S.C. 
373. 

66 C.J. p 376 note 58. 
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12. U.S.—Schwarz v. U. S., C.A.Md., 

191 F.2d 618. 

Ind.—Beyer v. Beyer, 106 N.E.2d 247, 
122 Ind.App. 649. 

Mass.—Old Colony Trust Co. v. Wa- 
dell, 199 N.E. 907, 293 Mass. 310. 
Okl.—.Seran v. Davis, 60 P.2d 662, 174 
Okl. 433. 

65 C.J. p 377 note 67. 
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as to its purposes^® or beneficiaries.^^ As discussed 
supra § 102 d, where a conveyance is on an express 
trust which cannot be established because of the 
want of legal evidence thereof, as in the case of a 
parol trust unenforceable under the statute of 
frauds, such fact alone is insiifTicient to allow the 
express trust to be enforced as a resulting trust; 
but, where the facts and circumstances are sufficient 
to establish a resulting trust, the fact that there is 
an invalid parol trust will not prevent the resulting 
trust from arising. 

Illegality of trust. A resulting trust in favor of 
the grantor arises where property is conveyed on a 
trust which is illegal or unauthorized,as where it 
violates the rule against perpetuities.^® 

Failure of beneficiaries. In accordance with the 


TRUSTS § 103 

general rule, a trust results in favor of the grantor 
of a conveyance in trust where the trust fails for 
want of a beneficiary,!"^ or because the beneficiary 
dies'!® or becomes nonexistent!^ or does not come 
into existence. 

Failure of purposes. A trust results in favor of 
the grantor of a conveyance in trust where the pur¬ 
poses of the trust fail,2! as where the objects and 
purposes of the trust have ccased,22 or it no longer 
can be executed pursuant to its provisions.^® 

Partial declaration of trust. The ‘rule under con¬ 
sideration applies where the trust does not extend 
to the whole interest given to the trustee,^^ as 
where, after the purposes of the trust have been 
discharged, a residue remains in the hands of the 

trustee.2® 


13. U.S.—Schwarz v. U. S., C.A.Md., j 
191 F.2d G18. 

66 C J. p 377 note 68. j 

14. U.S.—Schwarz v. U. S.. supra. | 
N J —Pedrick v. Guarantee Trust Co, 

197 A. 909. 123 N J Eq. 395. 

Okl.—^Seran v. Davis, GO P 2d 662, 174 
Okl. 433. 

Tex.—Mills V. Gray, 210 S.W.2d 986, 
147 Tex. 33. 

66 C.J. p 377 note 69. 

15. U S —Schwarz v. U. S., C.A.Md., 
191 F 2(1 618. 

Cal.—Dav(“nport v. Davenport Foun¬ 
dation, 222 P.2d 11. 36 Cal.2d 67. 

66 C.J. p 376 note 66, p 377 note 73. 
le. Ohio—Rudolph v. Schinalstig. 4 
Ohio Supp. 68. 

Or —Pape V. Title & Trust Co., 210 
r 2a 490, 187 Or. 176. 

65 C J. p 378 note 74. 

17. U.S.—Pntzlaff V. Kuhl. D.C. 
Wi9 , 70 F Supp. S72, 

Okl —Continental Oil Co. v. Berry, 
103 P.2d 69, 187 Okl 390. 

18. Mass—Beebe v Brown, 186 N. 
B 636. 283 Mas.s 467. 

—Corpus Juris quoted iu In re 
Mooney's E.state, 207 MW 196, 200, 
131 Neb. 62. 

N.M—Torres v. Abeyta, 84 P.2d 592, 
42 N.M. 665. 

Pa—In re Jackson’s Trust, 40 A 2d 
303, .3.51 Pa 89. 

R.T —Champagne v. Fortin, 30 A 2d 
838. 69 R.I. 10. 

65 C.J. p 378 note 75 

19. Neb — Corpus Juris quoted in 
In re Mooney’s Estate, 267 N W. 
196. 200. 131 Neb 62. 

Wash.—Horton v. Board of Educa¬ 
tion of Methodist Protestant 
Church, 201 P.2d 163, 32 Wash.2d 
99. 

65 C J. p 378 note 76. 

Gift to charity 

The doctrine of resulting trust in 
connection with a gift to a charita¬ 
ble Institution which no longer exists 
18 not controlled by technical distinc¬ 


tions between vested and contingent 
remainders, but Is governed by ques¬ 
tion of whether testalor’.s charitable 
program has been frustrated: for 
j purposes of applying the doctrine of 
i resulting trust in favor of a eheri- 
table institution, it is immaterial 
whether interference with to.stator’s 
charitable program arises before or 
after his death—Horton v. Board of 
Education of Methodist Protestant 
Church. 201 P.2d 163, 32 Wash.2d 99. 

20. U.S.—Morsman v. C. I. R., C C. 
A.8. 90 P.2d 18, 113 A.E.R. 441. cer¬ 
tiorari denied Morsman v. Hclver- 
Ing. 68 S.Ct. 20, 302 U S. 701, 82 L. 
Ed. 642. 

Neb.—Corpus Juris quoted in In re 

Mooney's Estate, 207 N.W. 196, 
200, 1:11 Neb 52. 

Ohio —Comni(“rce Nat. Bank of Tole¬ 
do V. Browning, 107 N.E.2d 120, 168 
Ohio St. 64. 

6.6 C J. p 378 note 77. 

21. Conn —Bas.sett v. Pallotti. An- 
dretta & Co. 16C A. 762, 117 Conn. 
68 . 

D.C—Stilzcll Weller Distillery v. 
Wallace, DC., 30 FSurip 1010, af¬ 
firmed Stitzel-Wellor Distillery v 
Wickard, 118 F.2d 19, 73 App.D C 
220 . 

IncI—IndianaptilKO Bible Institute v. 
Kiddey, 187 N.E. 846. 98 Ind App. 
567. 

Mass.—City Bank Farmers Trust Co 
V. Carptnter, C4 N.E.2d 036, 319 
Ma.SH 78—Dodge v. Anna Jaques 
Hospital, 17 N.E.2d 308, 301 Maas. 

4 : 11 . 

Minn—^Wyman v. Trustees of West¬ 
minster Presbyterian Church of 
Minneapolis, 266 N.W. 165. 197 

Minn. 62. 

Neb—Corpus Juris quoted in In re 
Mooney’s Estate, 267 N.W. 196, 
200, 131 Neb. 52. 

65 C.J. p 378 note 78. 

22. Mass—City Bank Formers 
Trust Co. V. Carpenter, 64 N.E. 2d 
636, 319 Mass. 78. 
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Nob— Corpus Juris quoted in In re 

Mooney’s Estate, 267 N.W. 196, 200. 
131 Neb 62. 

66 C.J. p 378 note 79. 

23. Conn.—^Waterbury Trust Co. v. 
Porter, 88 A 2d 698, 131 Conn. 206. 

Md—Latrobe v. American Coloniza¬ 
tion Soc, 106 A. 858, 134 Md. 406. 
Mass—Holme.s v. Welch, 49 N.E 2d 
461. 314 Mas.s. 106, 167 A.L.R 896. 
Neb— Corpus Juris quoted in In re 
Mooney’s Estate, 267 N.W. 196, 200, 
131 Neb. 62. 

Condemuation; substitution 
Where deed creating charitable 
trust provides that it shall be used 
for particular charitable purpose, 
taking by eminent domain Is not such 
failure of charity as gives rise to 
resulting trust for settlor, but pro¬ 
ceeds received from eminent domain 
procei'dmgs constitute trust res: a 
charitabli' trust, created by deed 
quitclaiming de-scribed land with 
buildings for free use as public li¬ 
brary did not fall because of condem¬ 
nation where damages were awarded 
In trust for library purposes, so that 
no resulting trust arose in favor of 
deceased grantors' heirs.—State v. 
Federal Square Corp., 3 A.2d 109, 89 
Nil 538. 

24. Dc'l —Security Trust Co. v. Wil¬ 
lett, ("h , 97 A.2d 112. 

Ill-—First Trust & .Savings Bank of 
De Kalb v. Olson, 187 N.E. 282, 353 
Ill 206. 

N.TI—Smith v. I’rait, 63 A 2d 237, 
9.5 N.H. .’137 
65 C.J. p 378 note 81. 

25. Cal.—Bainbridge v. Stoner, 106 
P2d 423. 16 Cal.2d 423—Woodley 
V. Woodley, 117 P.2d 722, 47 Cal. 
App.2d 188. 

Conn.—Bassett v. Pallotti, Andretta 
& Co , 166 A. 762, 117 Conn. 58. 

Del.—Security Trust Co. v. Willett, 
Ch.. 97 A.2d 112. 

Ga—Peppers v. Peppers, 20 S.B.2d 
409. 194 Ga. 10. 
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Revocation or termination. The rule under con¬ 
sideration applies where there is a valid revoca- 
tion2* or termination^^ of the trust. 

§ 104. Imperfect Gift 

Equity will not convert an Imperfect gift Into a dec¬ 
laration of trust merely because of auch imperfection. 

A trust does not result where a person purchases 
property with his own funds and takes title in his 
own name with the intention of giving the prop¬ 
erty to anothei*.28 Mere declarations or expressions 
of intention to give the property to another will not 
create a resulting trust.29 Equity will not convert 
an imperfect gift into a declaration of trust, merely 
because of such imperfection ;30 and so, where a 
donor delivers personalty to his agent with instruc¬ 
tions to give it to a specified donee, which the agent 
fails to do, such agent is not a trustee of the prop¬ 
erty for the donee.^'^ The courts are reluctant to 
declare a trust to save a gift which is imperfect for 
want of delivery.^" In determining whether the 
one to whom the property has been transferred for 
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delivery to the beneficiary is a trustee or an agent of 
the donor, the formality of the transaction must be 
considered,33 and, in order to establish a trust by 
acts alone in the absence of an express trust agree¬ 
ment, there must be shown an unequivocal intent 
on the part of the donor to divest himself of the 
control and dominion of the trust rcs.3< Where a 
parent purchased a mortgage with funds of her own 
and had the title made to herself as trustee for her 
infant child, a trust has been held to have been 
created in favor of the child.35 

§ 105. Want or Failure of Consideration for 
Conveyance 

Where a conveyance Is made without consideration, 
and 18 not intended as a gift, a resulting trust ordinarily 
arises In favor of the grantor; but this rule is not avail¬ 
able where the deed recites the payment of a valuable 
consideration. 

As a general rule, where a conveyance of property 
is made without a valiiahle consideration therefor, 
express or implied, and is not intended as a gift, a 
resulting trust arises in favor of the grantor.®^ 


Ind —Tlfinta v. 7?anta. 7C N.R 2cl (598. 
118 Irid \pp. 117, roliparinf? domed 
77 NE2d 597. 118 Ind App. 117 
Mass—Ilolmea v. Woloh, 49 N E 2d 
451, 314 Mass 109, l.'j? A T. R S9G 
Mo.—Padgett v O.sborno, 221 S W.2d 
210, 359 Mo. 209 

N.J.—DfMarco v E,stlow, 86 A.2d 
446, 18 N„T.Sup(*r. 3(1. affirmed 91 
A.2d 272, 21 N.T.Suprr. 356 
Pa.—In re Zoller’s* Estate, 96 A 2d 
321, 373 Pa. 461—In re Leher's Es¬ 
tate. Com PI., 62 York Leg Rec 73 
66 C J. p 378 note 82. 

26 . N.T—In re Goldowltz' Will, 259 
N.Y.S, 900, 145 Mlsc. 300 

Znsuraiice trust 

(1) Where trust agreement with 
respect to proceeds of retirement an¬ 
nuity policies was by the annuitant 
validly created and valldlv revoked, 
although annuitant thereafter failed 
to effect a change of bencflclarv In 
the policies, and policies contained 
so-called “children’s clause” there 
was, on annuitant’s death, no result¬ 
ing trust in proceeds of policies in 
favor of annuitant’s executors, and 
proceeds were payable to annuitant’s 
children.—^In re Pelner’s Will, 40 N. 
Y S.2d 880, 181 Mlsc. 434. 

(2) Where a trust Is validly re¬ 
voked, insurance policies payable to 
trustees became the property of de- 
ueast'd settlor’s estate held by trus¬ 
tees named as beneficiaries as result¬ 
ing trust for the benefit of the estate. 
—In re Goldowitz’ Will, 269 N.T S. 
900, 146 Misc. 3U0. 

27. Ohio.—-Llllard v. Lillard, 26 N.E. 
2d 933, 63 Ohio App. 403. 

28. Ark—Strauthcr v. Bogenshutz, 
167 S.W. 406, 108 Ark. 276. 


29. Iowa—Henningcr v. McGuire, 
125 N.W, 180. 146 Iowa 270. 

l>5 C J. p 428 note 4. 

30. ITS—Elliott V. Gordon, C.C.A 
Kan., 70 F 2d 9 

Ariz—In re ITayw^ard’s Estate, llO 
P 2d 956. 67 Anz 51 

Ark—Krlckcrhorg v. Hoff. 143 SW. 
2d 560. 201 Ark. 63. 

Cal —In re Alberts’ E.state, 100 P 2d 
638. 38 CalApp.2d 42 

Del —^Jones v. Bodley, 27 A.2d 84, 26 
Del.Ch. 218, reversed on other 
grounds Bodley v. Jones, 32 A 2d 
436, 27 Del Ch. 273. 

Mich—Detroit Bank v Bradfleld, 36 
N.W.2d 873, 324 Mich. 124—Loop v. 
Des Autell, 293 N.W. 738, 294 Mich. 
627. 

Mo.—Cartall v. St. Louis Union Trust 
Co., 163 S.W.2d 370, 348 Mo. 372. 

N.Y—Phillippsen v Emigrant Indus. 
Sav. TJank, 86 N.Y S.2d 133. 

N.D—^Hagerott v, Davis. 17 N.W. 2d 
15. 73 N.D 532. 

Okl.—Ratcliff V Lee, 192 P.2d 843, 
200 Okl 263—Sauls v. Whitman, 42 
P 2d 276, 171 Okl. 113. 

Tex.—Fleck v. Baldwin, 172 S.W.2d 
975, 141 Tex 340 

66 C.J. p 378 note 84. 

31. N.T.—^Vincent v. Putnam, 161 N. 
E. 425. 248 N Y. 76. 

66 C.J. p 379 note 86. 

32. N.Y.—In re Fitzpatrick’s Estate, 
17 N.Y.S 2d 280. 

33. N.Y.—In re Fitzpatrick’s Estate, 
supra. 

34. N.T.—In re Fitzpatrick’s Estate, 
supra. 

35. N.T,—In re Steel, 126 N.Y.S. 187, 
68 Misc. 679. 


36. U.S.—Reilly v. Wheatley, C.C.A. 
Mass., 68 F 2d 297. 

Ala—Averett v Averett, 10 So 2d 16, 
242 Ala. 357. 

Del —Bird v. Wilmington Soc, of 
Fine Arts, 43 A 2d 476, 28 Del Ch. 
449 

Ind—Nichols v. Splndler, 63 NR2d 
888, 222 Ind 502 

Mo—James v. James, 248 S.W.2d 
623. 

Mont—Bell Holt McCall Co, v. Cap- 
hoe, 17.5 P.2d 410, 119 Mont. 463. 
N.J.—Moses v, Moses, 63 A.2d 806, 
110 N.J.Eq. 575, 173 A.L.R. 273 
Ohio—Ehrhart v. Coslett, 1 Ohio 
Supp 40. 

Pa —Hermann v. Henderson, 44 A 2d 
264, 353 Pa 39 

Tex.—Shannon v. Shannon, Civ App., 
221 S.W 2d 986—Nichols v. Nichols. 
Civ.App., 170 S.W.2d 658—Hamilton 
V. First Nat. Bank of O’Donnell, 
CIv.App., 165 S.W.2d 626, error re¬ 
fused. 

65 C J p 379 note 86. 

Adoption of ohlld 

Where insured procured a life pol¬ 
icy naming as beneficiary her minor 
daughter and upon being informed 
of fatal nature of an illness executed 
a change of beneficiary directing a 
lump-sum payment to plaintiff who 
was to adopt the child and order of 
adoption was subsequently revoked, 
plaintiff would hold the proceeds of 
the policy under a resulting trust for 
the benefit of the child—Childers v. 
Breese, 213 P.2d 665, 202 Okl. 377. 
Striuiger to oonveyanoe 

The resulting trust which the law 
creates from a gratuitous conveyance 
1 wherein the grantee Is not Intended 
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TRUSTS § 105 


While the absence of a consideration is essential,*^ fer of property is made without consideration, it is 
the mere want of consideration does not of itself normally construed as a gift and there is no result- 
operate to create a resulting trust for the benefit ing trust, ^3 particularly where the transfer is to one 
of a grantor in a deed against his grantee or those whom the grantor is under a legal or moral obliga- 
claiming under him as privies to such deed;38 but tion to support, such as his wife or child but 
there must be in addition circumstances evidencing this inference may be overcome by proof of facts 
that the grantee was not intended to take bene- showing an intent to the contrary.^^ Where the 
ficially.33 The general statement has been made grantee occupies a confidential or fiduciary relation 
that a voluntary conveyance cannot be held to create towards the grantor, a resulting trust in favor of 
a resulting trust in favor of the grantor,and it the grantor will be presumed from a conveyance 
has been held that a want or failure of consideration without consideration. 

for a conveyance does not raise a resulting tn.st.« possession of his 

A trust will not result where the conveyance is wife’s separate property otherwise than by gift, 


intended as a gift to the grantee.42 

to take bcnoAcjallv la a trust In favor 
of ffrantor making the conveyance 
and no such trust may be created In 
favor of a strang-er to the convey¬ 
ance —Frame v. WrlKht, 9 N.W.2d 
364, 233 Iowa 394, 147 A.L.R. 11B4. 

37. U.S.—Reilly v Wheatley, C.C.A. 
Mass.. 68 F.2d 297. 

Iowa—Corydon State Bank v. Scott, 
252 N.W. 636, 217 Iowa 1227. 

66 C.J. p 379 note 89. 

AssamptloiL of debt 

(1) Where g-rantee becomes bound 
for the payment of his grantor's 
debt, and the property Is security 
for the payment of the debt, and the 
prantor is relen.sed from liability, 
there is sufflclent consideration —Ki¬ 
lls V. NiPkle, 101 S W 2d 968, 193 Ark 
657. 

(2) Where all the parties deemed 
lands with cxistiriK loan a liability 
and the assumption of such obliga¬ 
tion by the prantee was not only 
bonotb i<al to the prantor but was in 
compliance with such intention, no 
resultlnj? trust exi.stod—Jone.s v. 
Crawford, 30 So 2d 67, 201 Mi.ss 791, 
suK’g'estion of error overruled 30 So. 
2d 613, 201 Miss 791 

(3) No tiuat resulted on theory of 
absence of consideration, where son 
In accepting conveyance agreed to 
assume heavy indebtedness on prop¬ 
erty, and paid oft substantial part 
thereof—^Iloltze v. Holtze, 42 P.2d 
323, 2 Cal.2d 566. 

Where conslderatloA waa actually 
paid, resulting trust for benefit of 
grantor and his estate was not cre¬ 
ated in absence of express agreement 
or fraud —Gilligan v, Jones, 283 N. 
W. 434, 226 Iowa 86 

38. Colo.—(Champion v. Champion, 
132 P.2d 185, 110 Colo. 153. 

65 C.J. p 379 note 90. 

Old oomxnon-law rule 

(1) The old common-law rule that 
a grant without consideration and 
without an express declaration of 
the use resulted in a trust in favor 
of the grantor is not part of the 
modern law of trusts.— Corpus Juris 


Where a trans- I he is deemed tc 

cited la Shaw v. Addison. 28 NW.2d 
816, 823, 239 Iowa 377—66 C.J. p 379 
note 88 

(2) A history and an explanation 
of the rule have been given —Graves 
V. Graves, 29 N.H. 129 

(3) A statute declaring In effect 
that a conveyance shall pass the fee 
unless a contrary Intention Is clear¬ 
ly expr«'saed In the conveyance has 
been held to aiirogate the common- 
law rule.—Campbell v. Noble, 41 So 
745, 145 Ala. 233—66 C.J. p 379 note 
88 

39. US—Everltt v. Dues. Pa., 197 
F. 401. afllrmed 206 F. 690, 124 C.C. 
A. 388. 

65 C J. p 379 note 91. 

40. Cal —In re Clau.s.senius' Rstnfe. 
216 I'2d 485. 96 Cal App.2d 600— 
Knouse v Shiibert, 121 P 2d 74, 48 
Cal App 2d 685 

Ill—Peters V Mevors, 96 NF2d 403, 
408 Ill 25.3 — Mavfleld V For.'^yth, 
45 NE 403. 164 Ill 32—Moore 

V. Hor.slcy, 40 N E. 323. 156 Ill 3C 
—Stevenson v Crapnell, 28 N E 
379, 114 111. 19. 

Mm ii — Jatkaon r. Cleveland. 15 

Mich 94. 

41. Cal —In re ClaiisscmiU'^’ Estate, 
216 P2d 485, 96 Cal App 2(1 600 

Iowa— Shaw v Addison. 28 NW2d 
816. 239 Iowa 377. 

42. Md —.Sands v Cliurch of A.seen- 
slon and Prince of Peace. 30 A 2d 
771, 181 Md. 536 

65 C.J. p 380 note 92, p 427 note 2. 
Payment, as gift or adv.anceinent of 
consideration for property convey¬ 
ed to another see infra $124 

43. Ariz.—Collins v. Collins, 52 P 
2a 1169, 46 Arlz. 485. 

Iowa—Shaw v. Addison, 28 N.W.2d 
816, 239 Iowa 377. 

Ohio.—Showalter v. Miller, 45 N.E.2d 
774, 70 Ohio App. 232. 

Transfer to own corporation 
I Whore the owner of all of the 
stock of a corporation transfers 
! property to the corporation without 
consideration. It will be deemed a 
I gift and a trust will not result.— 
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hold it in trust for her,^" and it 

Niemaseck v. Bernett Holding Co., 4 
A 2d 794. 126 N..T.E(i, 284. 

44. Cal—^Altramano v Swan, 128 P. 
2d 353. 20 Cal.2d 622, followed In 
Altramano v. Rodeo Del Leglonar- 
ro. 128 r.2d 367. 20 Cal.2d 898— 
Spaulding v. Jones, 266 P.2d 637, 
117 Cal App.2d 641. 

Iowa—Shaw v. Addison. 28 N.W.2d 
816, 239 Iowa 377. 

NJ—Moae.s v. Mo.ses, 48 A.2d 397, 
138 NJEq 287, affirmed In part 
and reversed on other grounds In 
part 53 A 2d 805, 140 N.J Eq 675, 
173 A UR. 273. 

R I—Oldham V. Oldham, 192 A. 768. 
58 U 1 268 

Waih —Gnchuhln v. Orlchuhin, 272 
P 2(1 141. 

66 C J P 381 note 6. 

45. Ariz—Collins v. Collins, 52 P.2d 
11C9, 46 Ariz 485. 

Trust for husband held to result 
from transfer to wife 

(1) In general.—Harper v. Harp¬ 
er, 3.3 SE2d 154, 199 Ga. 26—30 CJ. 
p 693 note 90 

(3) Proof that hu.sbnnd transfer¬ 
red title of BIX parcel.s of land to 
wife for piirpo.se of eiil.'irging hiis- 
l»!ind',s bank (thIiI and Itorrowung ca¬ 
pacity thToiif’.h e.stabli.shrnent of a 
Hcjiarate credit for wife and that 
tran.sfcr was not motivated by dona¬ 
tive intent would e.stablish a result¬ 
ing Iru.st —Mokc.s v. Mohos, 53 A 2d 
80.5, 140 N.JEq. 576, 173 V L R. 273. 

46. US—Borthelot v. l.yaacHon, C. 
CAUti., 278 F 921. 

Pa —Kurek v. Kurek, Orph., 9 Fay.L. 
J. 47. 

47. Minn—In re Reifsteck’s Estate, 
2G7 N.W. 259, 197 Minn 316. 

Or—Cary v. Cary, 80 P.2d 886, 169 
Or. B78. 121 AL..R. 1371. 

30 C J. p 816 note 20. 

Wife’s consent 

(1) Husband who acquires pos.sea- 
Bion of separate property of wife, 
with or without her consent, holds It 
in trust for her benefit. In absence of 
evidence that she intended to make a 
gift of property to him. 



89 C.J.S. 


§ 105 TRUSTS 

has been held that a transfer of a wife’s property 
to her husband without an adequate consideration 
raises a rebuttable presumption of a resulting’ trust 
in her favor.^^ It has also been held that no trust 
resulted where a husband gave an absolute deed to 
realty to his wife and she agreed to pay a certain 
sum of money, which promise she failed to per¬ 
form. 

Recitals or declarations as to consideration. Al¬ 
though in some jurisdictions a failure of considera¬ 
tion may raise a resulting trust even though the 
deed recites a consideration,^® the gencr.il rule is 
that in the absence of fraud or mist.ike,^''^ a resulting 
trust will not arise in favor of the grantor although 
a valuable consideration is not in fact jmid, where 
a declaration to the contrary is made by the grantor 

at the time of the conveyance, ^2 where the con¬ 


veyance recites a valuable consideration as paid by 
the grantee ,®2 even though it be only nominal,®^ 
particularly where the conveyance is absolute in 
form and the habendum clause declares the bene¬ 
ficial use or interest in the property to be in the 
grantee®® or some third person.®® Such a recital 
in a deed cannot be contradicted by parol evidence 
by the parties to the deed, or by those holding under 
tliem;®'^ and except in cases of fraud or mistake®® 
parol evidence is not admissible in such a case to 
show that no consideration was given for the deed, 
or that it was voluntary, so as to establish a result¬ 
ing trust in favor of the grantor, or those claiming 
under him.®® When a conveyance purports to have 
been made for a good and valuable consideration 
paid by the grantee, the presumption of law is that 
the estate is held by him for his own use.®® 


Minn—In re RoifKtock’s Estate, 2C7 
NW 259. 197 Minn 315 
Or.—Carv v. Cary, 80 r.2d 886, lf.S 
Or. 578. 121 A L,.R. 1371. 

(2) If a husband obtain.^ title to 
hifi wife’s property without her con- 
Bent and without consideration, equi¬ 
ty will impose on the title a trust 
for wife’s benefit—Maunoau v Hau¬ 
gen. 6C NK.2d 3C7, 387 III. 186. 

Deed Ineffective to create separate 
estate 

It has been held that, where a fa¬ 
ther, having executed, in favor of hi.s 
daughter, an instrument which is in- 
effeetual as a convevanee, hut of 
which fart he is ignorant, immediate¬ 
ly after her marriage deliver.s prop¬ 
erty to the hu.sband under the belief 
th.at such in.strurnent secures It to 
her solo and separate use and the 
husband accepts it with lull notice 
and under a .similar belief, a trust 
arises in behalf of the wife which a 
court of cfiuitv ■will enforce—Betts 
V, Betts. 18 Ala 787 

48. Pa —Peardon v, Peardon, 73 A. 
2d G(]l. 365 Pa. 13. 

49. N.Y.—Ankele v. Blankner, 189 
ISTY.S, 870, 197 AppDic. 084, appeal 
dismissed 134 N.E. 570, 232 K Y. 

Constructive trust see infra § 145 
et Hvq 

60. Ga—Hancock v. Hancock, 54 
K 2d 3 85. 205 Ga. 084 

Tex—Jopling v. CaldwiH-Hegcn- 
hardt, Civ.App., 292 S.W 958. 

61. Mo.—Corpus Juris quoted in 

Parker v. Blakeley, 93 S.W.2d 981, 
988, 338 Mo 1189. 

Pa.—liingenfelter v. Ritchey, 68 Pa. 
485, 98 Am.D. 308. 

63. Iowa,—Tucker v. Glew, 168 Iowa 
231, 1’39 N.W. 505. 

Mo.—Corpus Juris quoted In Parker 
V. Blakeley. 93 S.W.2d 881, 988. 338 
Mo. 1189. 


NG—Mr-Giillen v. Durham, BO S E 2d 
511, 229 N G. 418 
05(-.T p 380 note 95. 

Statute of frauds as applied to ro- 
►sulting trust genei 'v see supra 
§ 101 , 

Behuttal of claim of trust 

Recital of vnlu.able consideration 
in deed rebuts any claim of trust rc- 
.sulting at time deed was mode — 
Reynolds v Reynolds. 183 A. 394. 121 
Conn 153—Monskl v Hukom!5kc. 173 
A. 897, HR Conn. 6.3.5—’Andrews v. 
New Britain Nat. Bank, 155 A. 838, 
113 Conn. 467 

53. DC—Fil.son v. Fountain, 171 F. 
2d 999, 84 U S App D C 46, reversed 
on other grounds 69 S Ct. 754, 336 
US 681, 9,3 D Kd 971, 7-ehearing 
denied 69 Ct 115.3, 537 US 921, 
93 I. Ed 17.30 

Mo—Corpus Juris quoted in T^arker 
V Rlak< Jey, 93 S.W.2d 981, 988, 338 
Mo. 1189. 

C5 C.J. p 380 note 96. 

Personal obligation 

Where plaintiff invc.st(‘d at least 
fifteen thousand dollars in Improved 
realty located in New JerMy. and 
only consideration roedted in dei'd 
executed by plaintiff eonvi'ving prup- 
eitv to his brother and bi<ilh<‘r’s x\ife 
was their assumiRion of nine thou¬ 
sand dollars in mortgage,s, and it did 
not appear that plaintiff intended to 
make a gift of his six IhoU.sand dol¬ 
lar equity to brother and his wife, 
amount Invested by plaintiff winch 
was not xneluded in consideration re¬ 
cited in the deed constituted an ac¬ 
knowledged indebtedness for which 
plaintiff was entitled to personal 
money judgment against brother's 
wife after death of brother, even 
though plaintiff was not entitled to 
a resulting trust In the property un¬ 
der New Jersey law.—Filsou v. Foun¬ 
tain, 171 P.2d 999. 84 U S App.D.C. 40, 
reversed on other grounds G9 B.Ct. 
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75 i, 336 US. 681, 93 L Ed. 971, re¬ 
hearing dented 09 S.Ct. 1153, 337 U.S. 
921, 93 L.Ed 1 730 

54. Mo—Key v Kilburn, 228 S W 2d 
7.31—Corpus Juris quoted In Park¬ 
er V. Blakeley, 93 SW.2d 981, 988, 
338 Mo 1180. 

65 C..T. p 880 note 97. 

“-dollars’' 

Where the deed rccitoa the con¬ 
sideration as being “- dollar.^,” the 

word "clolliirs" is sufTlnent to rebut 
a resulting tru.st—Murray v. Klenz- 
ing, 29 A. 244, 64 Conn 78. 

55. DC.—Filson v. Fountain, 171 F. 
2d 999, 84 U S.App.D.C 4 6, reversed 
on other grounds 69 S Ct. 754, 336 
U S CSl, 93 L.Ed. 971, rehearing 
denied 69 S Ct. 1153, 337 U.S. 921, 
03 L Ed 1730. 

Mo—Corpus Juris quoted in Parker 
v. Blakeley, 93 S.W.2d 981, 988, 338 
Mo. 11K9 

65 C.J. p 280 note 98. 

56. Mo—Corpus Juris quoted In 
Patker v. Blakeley, 93 S W.2d 981, 
988, 338 Mo. 1189. 

Tex—OleoU V. Gabert, 23 S.W. 985, 
86 Tex. 121. 

57. Mmn.—MeKu.siek v. Washington 
County. 16 Minn. 151. 

65 C J. p 381 note 3 

Suflieieiiov of parol evidence to es¬ 
tablish resulting trust generally 
see infra § 134. 

58. Or.—Toney v. Toney, 165 P. 221, 
84 Or. 310 

65 C.J. p 381 note 4. 

59. Iowa.—Frame v. Wright, 9 N W. 
2d 364, 233 Iowa 394, 147 A L R. 
1154. 

65 C.J. p 381 note 6. 

Admissibility of parol evidence to 
establish resulting tru.st generally 
see infra § 133. 

60. Me.—Philbrook v. Delano, 29 
Me. 410. 
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TRUSTS §§ 105-107 


Deed with covenants. Where the deed contains 
a covenant by the grantor to warrant and defend 
the title, the grantor is estopped to claim a resulting 
trust although no consideration was given for the 
deed.6'1 

§ 106. Title to Inherited or Devised Proper¬ 
ty in Name of Another 

Where one Inherits land and has the title placed In 
the name of another, a trust in favor of the true and 
beneficial owner arises. 

Where a person inherits land and has the title 
placed in the name of another, a trust m favor of the 
true and beneficial owner arises.^2 Thus, where a 
wife inherits land and has the partition deed from 
the other heirs made to her husband, it will be 
presumed that the husband holds as trustee for the 


wife,®3 although this presumption is not conclu¬ 
sive,®^ and may be rebutted by showing an intention 
to the contrary.®® Where a parent devises property 
to his daughtcr-in-law by way of leaving it to his 
son, no resulting trust arises.®® 

§ 107. Conveyance to Person Loaning or 
Paying Purchase Money 

Where the purchase money is loaned or paid by one 
person for the benefit of another, and the conveyance 
is made to the lender to secure his repayment, a result¬ 
ing trust arises in favor of the borrower. 

Where the purchase money is loaned or paid by 
one person for the benefit of another, and the con¬ 
veyance is made to the lender or payor to secure his 
repayment or reimbursement, a resulting trust 
arises in favor of the person in whose behalf the 
money is loaned or paid,®^ the trust being in the 


61. N.C.—McCullen v. Durham, GO 
S.E.2d 611, 229 N.C. 418—Wallers 
V. Walters. 90 SE 304, 172 N.C 
328—Gaylord v. Gaylord. 63 S.E, 
1028, 150 N.C. 222. 

65 C.J. p 380 note 2. 

62. Ark—Spradlmg v. Spnidlingr. 142 
S.W. 848, 101 Ark. 461. 

63. Ark.—Spradling- v, Spradhne, su¬ 
pra. 

64. Ark.—Spradllngr v. Spradlinff, su¬ 
pra. 

65. Ark.—Spradling v. Spradling, su¬ 
pra. 

66 . IT S.—Chapman v. Whitsett, Mo., 

236 873. IfcO C.C.A. 135. 

65 C.J. p 422 note 55. 

67. Ala.—Holman v. Weed, 26 So 2d 

721, 248 Ala. 179—Hendor.son Ba¬ 
ker Lumber Co. v. Headley, 26 So. 
2d 81, 247 Ala. 681— Gunter v 

.Tone.q, 13 So 2d 51, 244 Ala 2,'-.l — 
Booth V. Ma.son, 176 So 201, 231 
Ala. 601—Otts V. Avery, 173 So 
844, 234 Ala 122—Taylor v. Fulgh-j 
um, 89 So. 702, 20C Ala. 219. 

Ark—Bu.shton v. Isom, 164 S.W.2d 
1)97, 204 Ark 804 

Cal.—Viner v. ‘Untreeht, 1.58 l’.2d 3, 
26 Cal 2d 261—Stroineraon v. Av- 
enll, 133 P.2(l 617, reheard 141 B. 
2d 732, 22 Cal 2d 80s—Watson v 
Poore, 115 P.2d 478. 18 Cal 2d .302 
—Hughes V. Korntved, 21 P 2d 417, 
218 Cal 3—Talbot v. Gadi-a, 267 P. 
2d 436, 123 Cal App.2d 712—Slone 
V. Lobsien, 217 P 2d 3.77. 112 Cal 
App.2d 7.70—McNeil v Dow, 200 
P,2d 859, 89 Cal.App.2d 370—liench 
V. McMullen, 187 I'.2d HI, 82 Cal. 
App,2d 872—Conway v Moore, 160 
P.2a 865, 70 Cal.App 2d 166. 

Ill.„Wright V. Wright, 118 N E.2d 
280, 2 I11.2d 246—Fraaier v. Finlay, 
30 N.E 2d 613, 375 Ill. 78—Hilker v. 
Radcliff, 274 Ill.App. 463—McDon¬ 
nell V. Holden, 186 N.E. 672, 352 Ill. 
362. 


Ind.—McClellan v. Beatty. 56 N.E 2d 
327. 115 Tnd.App 173. 

Kan.—Kin.slcy Bldg. & Loan Ass'n v. 

Love. 118 P.2d 617. 151 Kan. 4(10 
Ma..s.s.—Gerace v. Gerace. 16 N.E,2d 
6. 301 Mn.s.s 14. 117 A L.R. 1459. 
Mi.ss—Tanou.s v. White, 191 So. 278, 
186 Mias 556. 

Mont —Il.anson v. Lancaster, 226 P.2d 
105, 124 Mont. 441. 

N.H —French V. Pearson, 45 A.2d 
300, 94 Nil, 18. 

N.D.—Hyland v. Tousley, 276 N.W 
340, 67 N.D 612. 

Okl —MeKoiin.a v. Laaswell, 260 P 
2d 208. 207 Okl, 408—Exchange 

Bank of I Vrry v. Nichols, 164 P.2d 
867. 196 Okl 283. 

I’a.-—■Arndt v Matz, 73 A.2d 392, 365 
Pa. 41—Jennings v. Everett, 65 A 
2d 669, 161 I'a.Super 4 4 3—New 

Cumberland Trust Co v. Gross- 
man, 198 A 915, 131 l’a.Super. 132 
S.D—Cox V. Bowman, 21 N.W.2d 
277—Scott V. Liechti, 15 N.W.2d 1, 
70 S.D. 89. 

Tex —Vio.ars v, Quinn, Civ App., 154 
SW.2d 947. 

65 C J. p 422 note 67, p 403 notes 85, ' 

I 86. 

riD.sulting trust In favor of lender 
whero prO)>fi ty is convei'ed to bor- 
ro\v(-r ‘ ee infra 5 123. i 

Recjuii finont that pcr.son claiming 
jnircbase money resulting trust 
fuinish the consideration generally 
sec infra 5 HO b. 

Contract to purchase made by bor¬ 
rower 

Whe re a person p.ays in behalf of 
purchaser the purchase price of 
land and takes title thereto from the 
vendor pursuant to expies.s agree¬ 
ment to convey land to purchaser on 
purchaser's repayment, there is a re¬ 
sulting trust in favor of the pur¬ 
chaser, e.specially where purchaser 
has equitable title in the property un¬ 
der hia contract with vendor.— 
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French v. Pearso<n, 46 A.2d 300, 94 
N.H. 18. 

Iiegal obligation to repay advance 

Where one asserting a trust In 
realty at moment of conveyance is 
legally bound to one acquiring legal 
title to repay the money advanced, 
the purchase is with the fund of the 
benellciary—Vicars v, Quinn, Tex. 
Clv.App., 154 S.W.2d 947. 

Unenforceable contract to make loan 

Under unenforceable preliminary 
contract by defendant to lend plain¬ 
tiff money with which to purchase 
land, if defendant took title with 
plaintifr’s knowledge and aequies- 
cenre, expecting to convey title to 
plaintiff when repnid, title would 
have been charged with a trust In 
favor of plaintiff, either resulting or 
cxpre.ss, and agreement would have 
been memorial i/.ed by defendant at 
the very time that the title was con¬ 
veyed to him—'Jarrett v. Hall, Tex. 
Civ.App., 207 S W.2d 2G1. 

Violation of agreement 

When a third person, having agreed 
with the mortgagor to purchase the 
mortgaged land on foreclosure for 
a .specified amount, bid In the land 
and paid such amount, the debt from 
the mortgagor to the third person 
was then created, and the third per- 
.son’s failure to have the deed made 
(o the mortgagor and to take a 
mortgage from him as originally 
agreed on entitled the mortgagor to 
maintain a suit to declare a result¬ 
ing trust in the nature of a mort¬ 
gage, but did not prevent the trans¬ 
action from being a consummn tion 
of the loan.—Booth v. Mason, 176 So, 
201, 234 Ala, 601. 

Written contract 

An oral agreement to loan bor¬ 
rower money to save home occupied 
by borrower and wife created a re¬ 
sulting trust under which lender held 
legal title in trust for borrower, al- 
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nature of a mortgage®^ which the person to whom 
the money was loaned has a right to redeem and 
compel a conveyance of the property;®® but the 
lender has the right to hold the title as security 
until the loan is repaidJ® If the lender sells the 
property, he must account to the borrower for the 
money realized therefrom.^i It has been held that 
a trust results in favor of the borrower where the 
grantee lends his credit rather than his moncy^^ 
Thus, it has been held that where the one claiming 
the resulting trust pays part of the purchase jince 
in cash the fact that the balance of the purchase 
price is paid from the proceeds of a bond and mort¬ 
gage executed by the one to whom title is trans¬ 
ferred docs not prevent a trust from resulting as to 
the entire property but it has also been held that 
in such case no trust results, except possibly to the 
extent of the cash payment by the alleged bencficia- 
ry.74 So, too, a trust may result where the entire 
purchase price is paid from the proceeds of a bond 
and mortgage executed by the one in whose name 
title is taken where the circumstances show a loan 
of credit rather than an intention that the grantee 
acquire a beneficial interest in the property,7® but 
as to this there is also authority to the contrary.*^® 
If, instead of lending money for the purchase, the 


grantee receives an absolute conveyance, the pur¬ 
chase money being his own, and there is an under¬ 
standing that, when paid the price, he will convey 
the land to a third person, no resulting trust is 
createdJ'^ The status of the cestui que trust and 
the trustee under a trust resulting from a loan of 
part of the purchase money, where the lender took 
title in his own name, is not altered by subsequent 
advances made by the trusteed® In accordance 
with the general rule discussed supra § 101, that 
the statute of frauds is inapplicable to a resulting 
trust, the statute does not apply to the trust result¬ 
ing in favor of the borrower where the conveyance 
is to the lender as security for the repayment of the 
loan,'^® and, as discussed infra § 133, parol evidence 
is admissible to establish a resulting trust from a 
loan or advancement of the purchase money and 
conveyance to the lender as security. 

§ 108. Agreement to Purchase or Hold for 
Joint Benefit 

Where one takes title to property tn hit own name 
despite a parol unenforceable contract to acquire It for 
the Joint benefit of himself and another, a resulting trust 
does not ordinarily arise In favor of the other where none 
of hit means were used In making the purchase. 

The mere fact that two persons verbally agree 


thouKh written contract merely ob- 
liKatod lender to rIvc borrower a 
deed on payment of a apooifled sum 
by a certain date—Jone.s v M< Kin¬ 
ney. 110 r.2d 2r)K. 107 Colo 215. 

68. Ala,—Holman v. Wood, 26 So 
2d 721, 248 Ala 170—Hender.son 
liaker Lumber (k) v Hondley. 42 
.So 2d S21. 2ri3 Ala 107—Cunter v. 
Jones, 13 So 2d Cl. 244 Ala 2ril— 
Otts V. Avciy. 173 So, 844, 234 
Ala. 122. 

Cal.—Talbot v. fJadla, 267 P.2d 436, 
123 Cal App 2d 7J2. 

65 C .T. p 42.'5 note CS. 

Payment of purcliiiHt' price as lonn 
to another as creating cquHiible 
mortKatre g-onerally W'here lender 
tnkes title see Murtprases § 14 c. 

69. Ala,—ITendcr.son linker Lumber 
Co. V Headley, 42 So.2d 821, 253 
Ala 107 

Ill—Hilker v. Radcliff, 274 Ill App. 
4 63. 

N.ll—French v. Pearson, 46 A.2d 
300. 94 NH 18. 

GC C.J. p 423 note 69. 

Time for repayment 
Where lender advanced purchase 
price of property, but took title in 
his own name under agrreement to 
convey on purchaser’s repayment of 
sums advanced, purchaser was enti¬ 
tled to conveyance If he repaid ad¬ 
vances within time speclflcd; other¬ 
wise lender was entitled to Judg:ment 
quieting lender’s title.—Hughes v. 
Komtved, 21 P.2d 417, 218 Cal, 3. 


70. Cal—Viner v. Untreeht, IBS P 2d 
3. 26 Cal.3d 26V-Tall>ot v. (India, 
267 P2d 436. 123 CalApp2tl 712 

Ill.—Frasier v. Finlay, 30 N E 2d 613. 
376 III 78 

Miss—Tanous v. White, 191 So. 278, 
l^b Miss 556. 

.S IX—Scott V. Liechtl, 15 N.W 2d 1. 
70 S.D. 89. 

71. Kan.—Weekly v. Ellis, 2 P. 96, 
30 Kan. 507. 

73. Cal,—^Watson v. Poore, 116 P.2d 
478. 18 Cal 2d 302. 

73. Cal —Watson v, Poore, supra— 
Given,s v. Johnson, 166 P 2d 67, 
73 C’al.App 2d 13 0. 

N.J—Killeen v. Killeen, 67 A 2d 23, 
141 N.J Eq 312. 

Fact that grantee asenmes or ex¬ 
ecutes mortgage docs not prevent a 
resulting trust where it is intended 
that beneflciary pay and beneficiary 
does pay.—Cook v. Blazis, 7 N E.2d 
291, 365 Ill. 62.5—^Ndand v. Kenne¬ 
dy. 147 N.E. 117. 316 Ill. 25.3—.Ska- 
hen V Irving, 69 NE. 610, 206 Ill. 
597—Fleming v. McHalc, 47 III. 
282. 

74. Mass.—Cohen v. Simon, 23 N.E. 
2d 863, 304 Mass. 375—Kennerson 
V. Nash, 94 N.E. 476, 208 Mass. 393. 

Okl.—Staton v. Moody, 256 P.2d 409, 
208 Okl. 372. 

l*art payment as resulting in trust 
pro tan to generally see infra {122. 
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75. Ill.—Wright V. Wright, 118 N.E. 
2d 280. 2 Ill.2d 246. 

N.J.—Killeen v. Killeen, 67 A.2d 23. 
141 N..].Eq. 312. 

BConey borrowed ae agent for another 

Where money was borrowed from 
the Home Owners’ Loan Corporation 
by deceased, as agent for complain¬ 
ant Who was living with him, in or¬ 
der to obtain title to the realty for 
complainant's benefit, money so bor¬ 
rowed was complainant’s money, and 
deceased’s only Interest was to be 
Indemnified against paying any part 
of lndebtedne.ss on mortgage given 
to cori>oration.—Albae v. Harbin, 30 
So 2d 459, 249 Ala 301. 

76. Maas—Saulnler v. Saulnier, 103 
N.E.2a 225, 328 Mas.s 238. 

77. I’a.—Brenner v. Brener, 29 Pa 
Dist. 23. 

Tex—Schutz v. Harris, Civ.App., 149 
S.W. 243. 

7a N.J.—Seddon v. Pickard, 137 A. 
641, 101 N.J.Eq. 241. 

79. Ala.—Poliak v. Millaap, 122 So. 

16, 219 Ala. 273, 66 A L.R. 110. 
III.—Hilker v. Radcliff, 274 Ill.App. 
463. 

Ind.—McClellan v. Beatty, 65 N.E.2d 
327, 116 Ind.App. 173. 

Miss.—Tanous v. White, 191 So. 278, 
186 Miss. 556. 

N.H.—^French v. Pearson, 46 A.2d 
300. 94 N.H. 18. 
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to a purchase for their joint benefit, and one of 
them takes title in himself alone, does not raise a 
resulting trust in the other’s favor, where the parol 
agreement is unenforceable by reason of the statute 
of frauds and none of his means have been used in 
making the purchase,and he has no contract 
rights in the property,and the one taking the 
title occupies no fiduciary relation to him,82 unless 
such other changes his position or takes some action 
that he would not have taken except in reliance on 
the agreement,83 or unless the grantee enters into 
and carries out the agreement mala fide for the pur¬ 
pose of gaining an advantage to himself.84 A re¬ 
sulting trust may arise even though the agreement 
for a joint purchase or to hold for joint benefit is 
oral and unenforceable where the failure to comply 
with the agreement involves the violation of a 
fiduciary duty, taking unfair advantage of a con¬ 
fidential relationship, fraud, unjust enrichment, or 
other inequitable conduct,8f» although in such case 
the trust is usually regarded as a constructive trust, 
as discussed infra § 142 et seq Where there is a 
valid enforceable written or parol agreement for 
the joint purchase of projicrty or a purchase for 
their joint benefit and title is taken in the name of 
one, a resulting trust arises in f?uor of the others 
to the extent of their interests under the contract,8« 
although, in such case, the trust may be express 
rather than resultiiig.87 Where, in pursuance of a 
written agreement to purchase lands and on their 
sale to divide the profits, property is purchased <and 
title is taken in the name of a corporation, such 
property is held in trust by the corporation for the 


benefit of all the parties to the agreement but it 
has also been held that a written agreement where¬ 
by one was to purchase lands and, on the sale 
thereof, divide the profits with plaintiff does not 
charge the land purchased with any trust to secure 
plaintiff’s share of the proceeds so as to enable 
him to compel an accounting by the person to whom 
the land was sold.*9 One does not hold in trust 
lands bought by him with his own money because 
of an oral agreement giving another the privilege 
of selling them and receiving half the proceeds in 
excess of a certain amount.®® 

§ 109. Intention of Grantee to Hold for, or 
Convey to, Another 

A trust results where property Is conveyed to the 
grantee on the faith of his Intention to hold It for, or 
convey it to, another, but a parol promise to convey to 
another, unenforceable because of the statute of frauds, 
will not raise a resulting trust. 

Where property is acquired by a person under 
circumstances which show that it is conveyed to 
him on the faith of liis intention to hold it for, or 
convey it to, another,®! or to hold it for, or con¬ 
vey It to, the grantor,®2 or the grantor and an¬ 
other,®® a resulting trust will be held to arise in 
favor of the person for whose benefit the property 
was intendt d. On the other hand, such a trust can¬ 
not be held to arise where the facts of the transac¬ 
tion arc such that no intention to hold for, or con¬ 
vey to another appears, or can be shown ;®4 nor 
can an unexpressed intention existing in a pur¬ 
chaser's mind to buy and hold land for another, 


80. Ala.—Talley v. Talley, 26 So.2d 
686, 248 Ala. 84. 

Cal.—Mazzera v. Wolf, 183 P,2d 64 0, 
30 Cal 2d B31—Elliott v. Wood, 212 
P.2d 906, 96 Cal.App 2d 314. 

N.J.—^DeMarco v. Estlow, 86 A, 2d 
446, 18 N.J.Super, 30, affirmed 91 
A.2d 272, 21 N-.J Super. 366. 

Tex.—Starr v. Hipley, Civ.App., 265 
S.W.2d 225. 

66 C.J. p 424 note 73. 

Admi.ssiblllty of evidence to show a 
parol contract for a Joint purchase 
see infra S 133. 

Effect of statute of frauds on part¬ 
nership or Joint venture af?ree- 
ments Erenerally see Frauds, Stat¬ 
ute of { 119. 

Re.qulUng trust where part of con¬ 
sideration for property is paid by 
one and title is taken in name of 
another see infra S 122. 

81. Fla.—Parramore v. Hampton, 46 
So. 992, 65 Fla. 672. 

Tex.—Burns v. Veritas Oil Co., Civ. 
App., 230 S.W. 440. 

88. Pla.—Parramore v. Hampton, 46 
So. 992, £5 Fla. 672. 


Tpx. —Burns v. Veritas Oil Co., Civ 
App., 230 S.W 440. 

83. Tex —Rische v. Diesselhorst, 
Civ.App. 26 SW 762. 

65 C.J. p 425 note 76. j 

84. Tex.—^Burns v. Veritas Oil Co , | 
Clv.App., 230 S.W. 440. 

66 C.J. p 426 note 77. I 

85. Cal —Stewart v. Dousrlass, 83 P. 
699, 148 Cal. 611. 

65 CJ p 423 note 71. p 424 note 72 

86 . Colo.—O’Byrne v Scofield, 212 
P 2d 867, 120 Colo. 672. 

Miss—Sample v. Romine, 8 So.2d 
267, 193 Mis.s. 706, suicKestlon of 
error overruled 9 So.2d 643, 193 
Miss 706, corrected 10 So 2d 346. 
193 Miss. 706. 

NY—In re Lockwood’s Estate, 276 
N Y.S. 768, 164 Mlsc. 233. 

66 C.J. p 423 note 71. 

87. Tex,—Cluck v. Sheets, Civ.App, 
171 S.W.2d 867, affirmed 171 S.W. 
2d 860. 141 Tex. 219. 

Agreement to acquire property for 
Joint benefit as creating express 
trust see supra S 61. 
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88. Ga.—Citizens’ & Southern Kat 

I Bank V. Ellis, 166 S.E 603, 171 Ga. 
717. 

66 C J. p 425 note 79. 

89. MUh.—Rugrgles v. Merritt, 132 
N W 112, 166 Mich. 457. 

90. Ill.—Widen V Carmichael, J20 
N.E. 629, 286 Ill. 15. 

91 . Neb —Auker v. Henrickson, 17 
N.W.2d 878, 145 Neb. 687. 

66 C.J. p 425 note 86. 

92. Okl.—J. I Case Threshing Mach. 
Co. V. Walton Trust Co., 136 P. 
769, 39 Okl. 748. 

66 C.J. p 426 note 86. 

93. Md.—Alrey v. Alrey, 162 A. 430, 
160 Md. 41. 

66 C.J. p 426 note 87. 

94. Or.—Manning v U. S. Nat. Bank 
of Portland. 148 P.2d 266, 174 Or. 
118, 153 A.L.R, 922. 

Tex —Byerly v. Carney, Civ.App., 161 
S.W. 2d 1105, error refused. 

65 C.J. p 426 note 36. 



§§ 109-110 TRUSTS 


89 C.J.S. 


where there is no fraud or breach of confidence, 
alone create a resulting trust.®® A resulting trust 
arises where the grantee takes the property under 
an agreement to hold it for another,®® particularly 
where, on the faith of such an intention, he is en¬ 
abled to gain an advantage in the purchase of the 
property,®'^ or where the consideration or a part 
thereof has been furnished by or for such other.®® 
A resulting trust does not arise where there is no 
agreement or understanding with, or on behalf of, 
such other that the property is to be acquired for his 
benefit,®® and no advance is made by or for him of 
any part of the purchase money,^ or there is no 
fraud as against him.® 

Agreement to convey. Where the grantee takes 
the property under an agreement to convey to an¬ 
other on certain conditions, a trust results for the 
benefit of such other or his heirs, which equity will 
enforce, according to the agreement;® but a re¬ 
sulting trust docs not arise from a mere verbal 
agreement whereby one is to purchase land and 
thereafter sell it to another;'* nor, if one agrees to 
imrchasc land and give another an interest in it, 
and he docs purchase and pay his own money and 
take the title in himself, can such trust be estab¬ 
lished on the mere parol promise to hold it in trust 
for the other.® 

Purchase at judicial sale. Where one buys land 
at a judicial sale under a parol agreement to pur¬ 
chase for another, who either furnished the money 
or had an actual interest in the estate or a bona 
fide claim thereto,® or where the agent of creditors 


represents to the debtor that he will purchase the 
debtor’s land at foreclosure sale under a certain 
mortgage, resell it for the benefit of the creditors, 
and turn over the balance to the debtor,"^ a result¬ 
ing trust arises. A parol agreement to purchase at 
a judicial sale and convey to another which is unen¬ 
forceable as an express trust under the statute of 
frauds, as discussed supra § 34, does not give rise to 
a resulting trust where the one claiming a trust did 
not advance any part of the purchase money or have 
an interest or estate in the land or a claim thereto.® 

§ 110. Conveyance in Consideration of Prom¬ 
ise to Pay Debt of, or Support, 
Grantor 

A conveyance on condition that the grantee pay the 
grantor’s debts results in a trust in favor of the grantor; 
but no trust results from a conveyance in consideration 
of a promise to support. 

Where a conveyance is made on the condition that 
the grantee pay certain debts of the grantor, there 
is a resulting trust in the grantor’s favor,® although 
no trust results in such a case to a creditor of the 
grantor, whose debt the grantee refuses to pay."^® 
Where an absolute and unconditional conveyance is 
made to secure a debt from the grantor to the 
grantee, a resulting trust arises,^ and if the amount 
of the debt is tendered within a reasonable time after 
it becomes due, a reconveyance will be decreed,^® 
or if the land is sold by the grantee for more than 
the debt assumpsit will He against him for the sur¬ 
plus;!® but if the debt is not paid within a reason- 


95 . Tox.—.Johnson v. Sulphur 
SpruiRS First Nat. Bank, Civ.App., 
40 S \V. 334. 

fif) C J p 42C note 89. 

96. Va—Dobbs V. Dobbs, 143 S.E 
702, ir.O Va. 38G. 

GB C.J p 426 note 90. 

97. Ala—Belcher v. Sanders, 34 Ala. 

.9. 

65 C .7 p 426 note 91. 

98. Utah—Fisk v. Patton, 27 P. 1, 
7 VU\h 399. 

65 r.T p 427 note 92. 

Pur<'hase money resulting true.ts gen- 
eiaily .see infra § 11.5 et seq. 

99. Ind—Gilbert v. Carter, 10 Ind. 
16, 68 Am.D. 655. 

Vt.—Pinnock v. Clough, 16 Vt. 500, 
42 Am D. 521, 

1. Or—-Elliott V Bo5!orth, 97 P 632, 
52 Or. 

65 C.J. p 427 note 91. 

2. Ind.—Gilbert v. Carter, 10 Ind. 16, 
68 Am D. 655 

3. Ohio.—Corpus Juris quoted In 

Bntsch V. Both, 17 Ohio iSupp. 46, 
48. 

65 C.J. p 427 note 96. 


4. Ind —Boyer v. I^eas, 64 N E.2d 
38. 116 Ind.App. 502, rehearmp: de¬ 
nied 64 N I0.2d 591, IIG Ind App. 
502. 

Mass—Cohen v. Simon, 23 NE.2d 863, 

i 304 Mhs.s 375. 

Pa—Arndt v. Matz, 73 A 2d 392. 365 
I’a. 41—Gieen v. Green, Com.PI.. 
31 Del.Co. 538. 

Tex—Nettle.s v. Dos.s, Civ App . 161 
S W.2d 138, error refuseu—Vicars 
V. Quinn, Civ.App,, 154 S.W.2d 947 

65 C.J. p 4 27 note 97. 

Trust or agreement not enforceable 
because of statute of frauds as not 
raising a resulting trust generally 
sec supra | 102. 

5. Ohio.—Coolidge v. Smith, 5 Ohio 
N.P,NS,4 81. 

Trust resulting from agreement to 
put chase for joint benefit see su¬ 
pra ii 108. 

6. Miss.—Comfort v. Winters, 66 
So. 5:52. 108 Mims. 330. 

65 C..I. p 427 note 99. 

Purchase-money resulting trusts 
generally see infra § 156 et seq. 
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7 . Mo.—Madl.son v. Williams, App., 
10 8.\V 2d 626. 

8. Pa—Moyer v. Moyer, 51 A 2d 
7ns. 356 I’a 184—Merchlinski v, 
Bogden, Com.Pi., 46 Sch.Leg.Bec. 
188 

Kesulting tru.st from fact that con¬ 
tract or trust is unenforceable un- 
dt'T the statute of frauds see su¬ 
pra § 102 

9. Cal —-Bier v. Leisle. 165 P. 870. 
172 Cal 432. 

65 C.J. p 428 note 9. 

10. US-—Nebraska City Nat. Bank 
v Nebraska (’ity Hydraulic Gas- 
Light, ete . Co . C.C.Neb., 14 F. 763, 
4 McCrary 319. 

65 C.J p 428 note 10. 

11. Mo —Ttichardson v. Woodbury, 
43 Me. 206 

12 . Me —Richardson v. Woodbury, 
supra. 

13. Me.—Richardson t, Woodbury, 
supra. 
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able time, the grantee will hold the property dis¬ 
charged of the trust.'i* 

Promise to support. Where property is conveyed 
by a deed absolute and unconditional in form, the 
fact that the grantee had promised, as a considera¬ 
tion for the conveyance, to support the grantor docs 
not raise a resulting trust in the latter’s favor, 
but the grantor has a right to live on the land and 
to burden it with an equitable lien if he is denied 
that right.^® 

§ 111. Improvement of Lands of Another 

A trust does not result In favor of one paying for 
Improvements on another's land. 

Since, as discussed supra § 102 e, it is the rule 
that a resulting trust must arise, if at all, from the 
state of facts existing at the time the legal title 
to the property is acquired, such a trust cannot be 
created by a subsequent expenditure of money in 
improving the property and the mere fact that 
one person's money is used in making improvements 
on another person’s land does not give rise to a 
resulting trust in favor of the former on such land 
for the money so used.^* 

§ 112. Payment of Encumbrances on Land 
of Another 

A resulting trust does not ordinarily arise In favor 
of one paying an encumbrance on another’s land. 

The mere fact that one person pays, or advances 
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money to pay, encumbrances on land conveyed to 
another does not create a resulting trust therefor 
in his favor.*^® Thus, in jurisdictions which hold 
that a mortgagor is not divested of his title to the 
land by a foreclosure sale prior to the expiration 
of the redemption period, the purchaser at fore¬ 
closure sale obtaining only a foreclosure jiidgpnent 
lien during the period of redemption, one who pays 
either all, or a portion of, the amount necessary to 
redeem land from a mortgage foreclosure does not 
acquire any equitable title thereto on the theory of 
a trust under the rule that if one person buys land 
with the money of another and takes title in his 
own name there is a resulting trust.2® Where, how¬ 
ever, a person under an agreement to hold the 
premises as security for his reimbursement and to 
release or rcconvey them on being repaid, by way of 
a loan advances money for the mortgagor’s benefit 
to redeem property from a mortgage foreclosure and 
takes title in himself, a resulting trust is created 
in such property in favor of the mortgagor ;2l and, 
where a mortgagor is furnished the money to re¬ 
deem land sold under a power in the mortgage, un¬ 
der his parol contract to convey the land to the 
persons furnishing the money, the mortgagor after 
such redemption holds the legal title in trust for 
such pcrsons.22 Where one in a confidential rela¬ 
tion with an owner of land and assuming to act for 
him pays off encumbrances on the land and takes a 
deed to himself, he holds the title thus acquired in 


14. Me.—Richardson v. Woodbury, 
supra. 

15. Ala.—Lynch v. Partin, 34 So. 2d 
2. 2fi0 Ala. 241. 

Cal—Finnegan v. Hernandez, 168 P. 

2d 22, 74 Cal.App.2d 61. 

65 C J. p 428 note 15. 

Death, of ^xanteea 

Where .sister conveyed family 
home which she had inherited from 
her father to her married brother 
and sister-in-law and the .sister and 
married brother and sister-in-law 
and another brother agreed to live 
together aa one family and to make 
certain contributions to the house¬ 
hold expense.*?, the agreement was 
at an end on deaths of married broth¬ 
er and sister-in-law, and the sister 
and the other brother had no rights 
in the family home on ground of an 
Implied trust in favor of sister.— 
McCormick v, McLaughlin, 67 N.K.2d 
239. 319 Mass. 680. 

16. Tex.—Rosek V. Kotzur, Clv.App,, 
267 S.W. 769. 

65 C.J. p 428 note 16. 

17. Cal.—Smith v. Smith, App., 272 
P.2d 118—Elliott V. Wood, 212 P.2d 

89 C.J.S.—61 


906, 95 Cal.App2d 314—Neusted v. 
Skernswell, 159 r.2d 49, 69 Cal 
App 2d .361 

Ky.—Missionary Board of Brethren 
Church V. Trustees of Brethren 
Church of Lo.st Creek. 67 SW.2d 
25. 247 Ky. 398. 

Mis.s.—Windham v. Windham, 67 So 
2d 467, 218 Miss. 547. 

Mo.—Welborn v. Rigdon. 231 SW2d 
127— Corpus Juris cited in Clubino 
V. Fruaer, 139 S.W.2d 529, 632, 340 
Mo. 1. 

Ohio—^Bell V. Vardalides, App., 59 
N.E 2d 73. 

Okl.— Corpus Jtiris cited la Ringer v 
Byrne, 80 P.2d 212. 214, 183 Okl 
46. 

Pa.—^Farmers Trust Co of Lancas¬ 
ter V. Bevls, 200 A. 64, 331 Pa. 89 
—Sholtz V. Drane, Com.Pl., 33 Pci. 
Co. 661. 

Tenn.—Fehn v. Schlickllng, 175 SW 
2d 37, 26 Tenn.APp. 608. 

Tex—Sima v. Puncan, Clv.App., 195 
S.W.2d 156, 

65 C.J. p 429 note 18. 

18. Pa.—Stathopulos v. Stathopulos, 
Com.Pl., 61 Lanc.L.Rev. 177, 62 

York Leg.Rec. 140. 
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Tex.—Morrison v. Farmer, 213 S.W. 
2d 813. 147 Tex. 122. 

65 C.J. p 429 note 19. 

Purchase of building 

Where plaintiff purchased house 
and garage and orally agreed with 
defendant that he should purchase 
another lot and move buildings to 
lot and recondition them and then 
convey property to plaintiff, a result¬ 
ing tru.Mt did not arise from plaintiff’s 
purchasing and paying for the build¬ 
ings.—Morrison \. Farmer, supra. 

19. Neb—Bell v Reed, 269 N.W. 
66 . 131 Neb. 587. 

Pa—Delahanty v. Farrington, 35 Pa. 
Dlst. & Co. 119. 

66 C.J. p 429 note 20. 

20. Wash.—Cochran v. Cochran, 195 
P. 224. 198 P. 270. 114 Wash. 499. 

llesuiling trust as arising from pay¬ 
ment of consideration by one and 
conveyance to another see Infra § 
115 et seq. 

21. Ala.—O’Rear v. O’Rear, 123 So. 
8 !>r>, 220 Ala. 85. 

65 C.J. p 429 note 23. 

22 . Ala—Tillman v. Murrell, 24 So, 

, 712, 120 Ala. 239. 
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trust for such owner, and as security only for his 

advanccs.25 

§ 113. Vendor as Trustee for Purchaser, or 
for Assignee of Purchase-Money 
Notes 

A vendor of land holds the title as resulting trustee 
for one to whom he has assigned the purchase-money 
notes. 

A vendor of land who retains the legal title, but 
assigns the purchase-money notes to another, holds 
the land as resulting trustee for the assignee and 
where a vendor of land who has executed a bond 
for the deed, conditioned to make title when the 
purchase money is paid, transfers the purchase-mon¬ 
ey note, equity will consider such transfer as trans¬ 
fer of the hen and regard the vendor as holding 
the legal title to the land in trust to secure payment 
of the debt.25 

The trust relationship which is sometimes held to 
exist between the vendor and purchaser of prop¬ 
erty is discussed in the CJ.S. title Vendor and Pur¬ 
chaser § 106, also 65 CJ. p 430 note 27 et seq, 66 
CJ. p 707 note 58 et seq. 

§ 114. Payment of Fiduciary Funds for Con¬ 
veyance to Fiduciary or Third Per¬ 
son 

a. In general 

b. Funds in hands of agent 


89 C.J.S. 

a. In G«oeial 

Where a fiduciary uses fiduciary funds to purchase 
property and takes title In his own name or the name 
of a third person, a resulting trust arises in favor of the 
persona entitled to the funds with which the purchase 
was made. 

It is an established rule of equity that, where 
trust and confidence are reposed by one person in 
another, and the latter accepts the confidence or 
trust, equity will convert him into a trustee, when¬ 
ever it is necessary to protect the interest of the 
person so confiding and do justice between them.^c 
In accordance with this rule, if any trustee or other 
person occupying a fiduciary relationship uses the 
fiduciary funds or assets in the purchase of property 
and takes a conveyance in the name of himself or 
a third person, a resulting trust arises in such prop¬ 
erty in favor of the persons entitled to the funds 
or assets with which it is purchased,^7 particularly 
where the purchase is made for the benefit of such 
pcrsons.2^ A resulting trust arises in the above 
cases by way of exception to a statutory provision, 
that, where the consideration is paid by one person 
and the conveyance made to another, no trust shall 
result to the former,unless the conveyance is so 
taken with the knowledge and assent of the persons 
entitled to the funds used.^® One given money to 
purchase property who takes the conveyance in his 
own name holds the title on a resulting trust and, 
where one having funds of another uses them to ac¬ 
quire property, taking title in himself, he holds the 
property on a resulting trust for the owner of the 
funds.32 Where property is purchased with the 


S3. N.J.—Deutsche Presbyterlsche 

Klrche v Trustees of Presbytery of 
Elizabeth, 104 A. 642, 89 N.J.Eq. 
242. 

65 C.J. p 430 note 26. 

24. Ark,—Phelps v. Jackson, 31 Ark. 
272. 

66 C.J. p 431 note 42. 

25. Ala.—Kelly v. Payne, 18 Ala. 871. 

23. N.J.—Muller v. Schram, 134 A. 
667. 658, 100 N.J.Eq. 143, affirmed 
138 A. 921, 101 N.J.Eq. 792. 

65 C.J. p 431 note 45. 

Constructive trust where confidential 
or fiduciary relationship violated 
see infra S 161. 

Right to follow trust property or 
proceeds thereof see Infra i 485 
et seq. 

47. U.S.—Lunsford t. Haynle, C.A. 
Tex., 175 F.2d 603—In re Moraine 
Hotel Co., C.C.A.I11., 107 F.2d 650— 
Hobart Estate Co. v. Douglass, C. 
C.A.Nev.. 94 F.26 954. 966—Bracken 
V. Mineral Point Coal Co., D.C.Pa, 
48 F.Supp. 892, affirmed, C.C.A., 138 
F.2d 570. 

M<L-Wmiams v. Dovell, 96 A.2d 484, 


202 Md .351—Ottaviano v. Lorenzo, 
179 A 630, 169 Md. 61. 

Mass.—Ryan v. McManus, 80 N,E.2d 
737, 323 Mass. 221. 

Mo—Fullerton v. Fullerton, 132 S.W. 
2d 966, 34 6 Mo. 216. 

N.C.—Elmore v. Austin, 69 S.E.2d 
205, 232 N.C. 13. 

Okl.—Wynne v. Gibson, 27 P.2d 849, 
167 Okl. 114. 

Or.—Jansen v, Tyler, 49 P.2d 372, 161 
Or. 268. 

Fa.—In re Gerlach’s Estate, 72 A. 2d 
271, 364 Pa. 207. 16 A.L.R.2d 1397— 
MacReynolds Estate, 6 Pa.Co. 424. 

65 C.J. p 431 notes 46, 49. 

Executor or administrator purchas¬ 
ing in own name with funds of es¬ 
tate see Executors and Administra¬ 
tors § 268. 

Guardian as trustee with respect to 
property purchased with ward’s 
funds see Guardian and Ward { 
93. 

Time of payment and time titls trans¬ 
ferred 

Where trustee employs funds of 

cestui que trust to purchase proper¬ 
ty in his own name, trust originate.s 

irrespective of time of payment and 
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time of transfer of title.—Meagher v. 
Harrington, 254 P. 432. 78 Mont. 457. 

28. Tonn —Wolfe v. Citizens' Bank, 
Ch , 42 S W. 39. 

G6 C J. p 432 note 47. 

29. Ky.—Stone v. Burge, 74 S.W. 260, 
24 Ky.L 2424. 

N.Y,—Buffalo, etc., R. Co. v. Lamp- 
son, 47 Barb. 633. 

30. Mich.—Brown v. Bronson. 85 
Mich. 415. 

31. Ark—Rushton v. Isom, 164 S.W. 
2d 997. 204 Ark. 804. 

32. Tenn.—HolTner v. Hoffner, 221 
S.W.2d 907, 32 Tenn.App. 98. 

Tex.—Gowan v. Reimers, Civ.App., 
220 S.W.2d 331, error refused no 
reversible error. 

TTnanthorlzed sale 
No resulting trust arises where 
one sells land of another without 
authority and purchases other land 
with the money so obtained; the 
Bale, being unauthorized, does not 
aifect the owner’s title, and he has 
no interest in the consideration paid. 
—Arnold v. Ellis, 48 S.W. 883, 20 
Tex.Civ.App. 262. 
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funds of an estate and title taken In the name of 
the life tenant, a trust results in favor of the re- 
maindermen.s* Use by a husband of his wife's 
money together with his own, without objection, in 
a business venture does not operate to attach a trust 
in favor of the wife to realty purchased with the 
proceeds of the business.34 

Use of fund to pay for previous purchase. A re¬ 
sulting trust does not arise where the funds are ap¬ 
plied by the fiduciary to payments due on property 
previously sold and conveyed to him on his own 

credit. 3 5 

Part payment with fiduciary funds. If the fiduci¬ 
ary funds thus used constitute only a part of the 
consideration, a resulting trust pro tanto arises.38 

b. Funds in Hands of Agent 

Where an agent uses the funds or assets of hfs 
principal to purchase property, taking title in his own 
name or that of a third person, the property Is held on 
a resulting trust for the principal. 

Where an agent, having funds or assets of his 
principal in his possession, uses them in the purchase 
of property, and the purchase is made or title taken 
in the name of himself or of a third person, a result¬ 
ing trust in the property so acquired arises in favor 
of the principal or his heirs,37 as against the agent 
or his heirs,38 although the agent made no express 
promise to act as trustee,^® and although the prin¬ 
cipal is indebted to the agent in an amount equal to 
the value of the property purchased.40 In the 
absence of a statutory provision to the contrary such 
a trust will arise, although the transaction was so 


conducted with the principal's knowledge and con- 
sent^4t but, under a statutory provision that no 
trust shall result where the title to property is taken 
in the name of one person and the consideration is 
paid by another, if the title is taken in the agent's 
name with the principal’s knowledge or assent, a 
trust does not result to the principal,*^ except in 
favor of his creditors,43 although it will if the agent 
takes the deed without the knowledge or consent of 
the principal.44 

Loans by principal. No resulting trust arises 
where the principal loans money to the agent to be 
used in paying for land previously purchased by 
him.4B 

Purchase by agent with own funds. The general 
rule applies where the agent is given funds to pur¬ 
chase lands for his principal and he purchases for 
himself with his own funds,46 even where the prin¬ 
cipal has paid nothing,47 although, where the agent 
purchases with his own funds, it has been held that 
there must be an agreement in writing between the 
principal and his agent,46 and that, as discussed 
infra § 133, parol evidence is not admissible to prove 
a resulting trust in favor of a principal in lands 
purchased by an agent and paid for with his own 
funds. Where an agent makes a valid purchase 
for himself,46 or where he pays his own money for 
the land, not having any fund of the principal on 
hand, and not as a loan to the principal, a trust 
docs not result notwithstanding the principal sub¬ 
sequently reimburses the agent for the amount 
expended.^® If, however, an agent purchases prop- 


33. Okl.—St. George State Bank of 
St. George, Kan., v. Marshall, 100 
P.2d 432, 186 Okl. 600. 

34. Or.—American Surety Co. of 
New York v. Hattrem, 3 P.2d 1109, 
6 P.2d 1087, 138 Or. 368—Barger v. 
Barger, 47 P. 702, SO Or. 268. 

36. Go.—Hardy v. Hardy, 100 S.B. 

101, 149 Ga. 371. 

66 C.J. p 433 note 64. 

36. S.C,—Ex parte Johnson, 14B S.E 
113, 147 S.C. 269. 

65 C.J. P 433 note 55. 

37. Ala—Smith V. Hart, 65 So.2d 
601, 259 Ala. 7. 

Ark.—Hunter v. Hunter, 224 S.W.2d 
804, 216 Ark. 237. 

Cal.—Stromerson v. Averhlll, 133 P. 
2d 617, subsequent opinion 141 P. 
2d 732, 22 Cal.2d 808. 

Tenn.—Justice v. Henley, 181 S.W. 

2d 632, 27 Tenn.App. 405. 

Tex.—Maurltz v. Bell. Clv.App., 81 
S.'W.2d 730, error refused. 

65 C.J. p 433 note 67. 

Breach of contract of agency as giv¬ 
ing rise to constructive trust see 
Infra I 16L 


Purrhasp by agent for himself gen -1 
erally see Agency § 144. 

38. U.S.—Dodge v. Briggs, C.C.Ga, 
27 F. 160 

05 C.J. p 434 note 68. 

39. Cal.—O’Connor v, Irvine, 16 P. 
236, 74 Cal. 436. 

Trust not depeadent oa contract 

A resulting trust, arising by Im- 
I plleatlon of law from act of agent, 
using principal's money to pay for 
property purchased by principal, in 
having deed therefor made to agent 
instead of principal, does not de¬ 
pend on contract.—Smith v. Hart, 66 
So.2d 601, 269 Ala. 7. 

40. Ala.—Milner v. Rucker, 20 So. 
610, 112 Ala. 360. 

41> N.J.—Bostlemon T. Bostlemon, 
24 N.J.Eq. 103. 

65 C.J. p 434 note 62. 

43. Mich.—Maxfleld v. Willey, 9 N. 
W. 271, 46 Mich. 252. 

66 C.J. P 434 note 64. 

43. N.T.—Woodhull V. Osborne, 2 
Edw. 614. 


44. N.Y.—Reitz v. Reitz, 80 N.Y. 638. 

45. Ill —Pain v. Parson, 63 N.E, 679, 
179 Ill. 185. 

Resulting trust In favor of one loan¬ 
ing purchase money to purchaser 
generally see Infra 6 124. 

46. Iowa—^Allcn v. Malone, 2 Iowa 

i 691. 

Tex.—Berry v. Rhine, Clv.App., 206 

I S.W.2d 632, 

[47. Iowa.—Havner Land Co. v. Mac- 

! Gregor, 149 N.W. 617, 169 Iowa 6. 

148. Ky.—Ewing v. Clore, 292 S.W. 
824. 219 Ky. 329. 

Agency contracts as within statute 
of frauds see Frauds, Statute of S 
121 . 

49. Colo.—Calumet Gold Min., etc., 
Co. V. Phillips, 72 P. 1064, 31 Colo. 
267. 

N.D.—Powell V. International Har¬ 
vester Co. of America 170 N.W. 
559, 41 N.D. 220. 

50. Ala—Bibb V. Hunter. 79 Ala 
351. 
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erty with his own funds, solely for his principal 
and at the latter’s request, and is subsequently reim¬ 
bursed therefor, he holds it in trust for his prin¬ 
cipal. 61 

Part payment by agent. Where funds of the agent 
arc combined with funds of his principal in the 


purchase, a trust results to the principal in a pro¬ 
portionate part of the purchase but a resulting 
trust does not arise in favor of an agent authorized 
to purchase property who pays part of the pur¬ 
chase money with his own funds,^^ such payment 
being a loan or advance to the principal.^^ 


2. Payment of Consideration for Title in Another 


§ 115. General Considerations 

The general rule that a trust results in favor of 
one who pays the purchase price for a conveyance 
of property to another and the statutory modifica¬ 
tion of that rule are discussed infra § 116. The 
various elements necessary for the application of 
the rule arc discussed infra § 117 et seq. Whether 
the purchase of property in the name of another is 
a fraudulent conveyance is considered in Fraudulent 
Conveyances § 38. 

Examine Pocket Parts for later cases. 

§ 116. - Existence of Resulting Trust in 

General 

Whether or not a resulting trust arises in favor of 
the person furnishing the consideration for a transfer of 

61. Ark. —Rushton v. Isom, 164 S 
W.2a 997, 204 Ark. 804— Pindall V. 

Trevor, 30 Ark. 249. 

Cal.—Heilman v. Messmer, 16 P. 7C6, 

76 Cal. 166. 

Pa.—In re Beshore's Estate, 62 York 
Leg Rec. 61, 

Agent’s purchase for him.solf where 
he is employed to purchase for 
his principal see Agency, § 144 c. 

Constructive trust where agent 
breaches faith see Infra $ 151. 

UndiBClosed principal 

Where lease with option to pur- 
cha.‘<e textile mill was taken by agent 
in his own name but in reality for an 
undisclosed principal who through 
agent paid monthly rental until agent 
assigned lease to corporation organ¬ 
ized by him in payment of his sub¬ 
scription for corporate shares, and 
undisclosed principal thereafter paid 
money due into court for beneftt of 
landlord, a “resulting trust” arose in 
favor of undisclosed principal, with 
respect to shares received by agent. 

—Upchurch v. Goodroe, 6 So 2d 809, 

242 Ala. 396. 

52. Conn.—Waterman v. Bucking¬ 
ham. 64 A. 212, 79 Conn. 286. 

65 C.J. p 434 note 75, 

53. Pa—Walker v. Provident Trust 
Co. of Philadelphia, 10 Fa.Dist, & 

Co. 104. 

64. Pa.—Walker v. Provident Trust 
Co. of Philadelphia, supra. 

55. U.S.—Montgomery v, Thomas, C. 

C.A.Tex., 146 F.2d 76—Fletcher v. ^ 


property to another depends In the final analysis on the 
intention, at the time of the transfer, of the person 
furnishing the consideration; unless abolished or modi¬ 
fied by statute, the general rule is that in the absence 
of a showing of a different intention op understanding, 
where property is paid for with the assets of one person 
and title to the property is taken in the name of a 
stranger, the property is held on a resulting trust in 
favor of the one furnishing the consideration for the 
transfer. 

As a general rule, sometimes embodied in statute, 
property paid for with the money or assets of one 
person, title thereto being taken in the name of a 
stranger or person for whom he is under no legal 
or moral obligation to provide, is held by resulting 
trust, in favor of the person furni.shing the con¬ 
sideration, or persons claiming under him, and the 
person thus obtaining title is a trustee for the per¬ 
son paying the consideration.®^ The trust which re¬ 
way V. Moore, 160 P.2d 865, 70 
Cal.App 2(1 166—Schwarting v. Art¬ 
el. 105 P.2d 380, 40 Cal.App.2d 433 
—Kirk White & Co v. Bieg-Hofflne 
Co., 44 P.2d 439, 6 Cal.App.2d 188. 
Colo.—^Valley State Bank v. Bean, 47 
P.2d 924. 97 Colo. 151. 

Conn.—Pranke v. Pranke, 98 A.2d 
804, 140 Conn. 133—Samaako v. Da¬ 
vis, 64 A.2d 682, 136 Conn. 377— 
Van Auken v, Tyrrell, 33 A.2d 329, 
130 Conn. 289—Roynolda v. Reyn¬ 
olds, 183 A. 394, 121 Conn. 114. 
D.C.—Kostera v. Hoover, 98 F.2d 695, 
69 App.D.C. 66. 

Fla.—Elvina v. Seestedt, 4 So 2d 632, 
148 Fla. 408—Smith v. Smith, 196 
So 409, 143 Fla. 159—Whetstone 
v. Coshek, 167 So. 666, 117 Fla. 203, 
96 A.L.R. 455—Benbow v. Benbow, 
167 So. 612, 117 Fla 37—Walker v. 
Landresa, 149 So. 645, 111 Flo. 366. 
Qa. — Epps V. Epps, 75 S.E.2d 166, 209 
Ga. 643—Price v. Price, 54 S.E.2d 
578, 206 Ga. 623—McCollum v Mc¬ 
Collum, 43 S.E.Bd 663. 202 Ga 406 
—Williams v. Thomas. 38 S.E 2d 
603, 200 Ga. 767—Padgett v. Col¬ 
lins, 81 S.E.2d 309, 89 Ga.App. 769. 
Hawaii.—^Ishlda v, Naumu, 34 Hawaii 
363. 

Idaho.—Edwards v. Tenney, 164 P.2d 
143, 66 Idaho 784— Corpus Juris 
cited In. Malcolm v. Hanmer, 127 
P.2d 331, 236, 64 Idaho 66— Corpus 
JurlBi cited in Rexburg Lumber Co. 
v. Purrlngton, 113 P.2d 511, 614, 
62 Idaho 461. 


Felker, B C Ark., 97 F.Supp. 766— 
Corpus Juris cited in Batavia 
Times Pub. Co. v. U. S., 96 Ct.Cl. 
166, 168. 

Ala.—Snow V. State, 60 So.2d 346, 
267 Ala. 614—^Rodgers v. Thornton, 
46 So.2d 809, 264 Ala 66—^Adams 
v. Grlflin, 46 So.2d 22, 263 Ala. 371 
—Young V. Greer, 35 So 2d 619, 250 
Ala. 641—Corpus Juris cited in 
Lauderdale v. Peace Baptist Church 
of Birmingham, 19 So.2d 638, 63 9, 
246 Ala. 178—Leonard v Duncan, 
16 So 2d 879. 246 Ala. 320—Gandy v. 
ITagler, 16 So.2d 305. 245 Ala. 167— 
Jack^sonville Public Service Corp. 
v. Profile Cotton Mills, 180 So. 683, 
236 Ala. 4. 

Ark —Corpus Juris (quoted in Morlen- 
san v. Ballard. 188 S.W 2d 749, 754, 
209 Ark. 1—Waldo Fertilizer Works 
V. Dickens, 177 S.W.2d 398. 206 Ark 
747—Hunt v. Hunt. 149 S.W.2d 930, 
202 Ark. 130. 

Cal.—Mazzera v. Wolf. 183 P.2d 649, 
SO Cal.2d 631—Berniker v. Bernik- 
er, 182 p 2d 657, 30 Cal.2d 439— 
Viner v. Untrecht, 168 P.2d 3, 26 
Cal.2d 261—In re Harris' Estate, 
72 P 2d 873, 9 Cal 2d 649—^Emden 
V. Verdi, App., 269 I’.2d 47—In re 
Raphael’s E.statc, 262 P.2d 979, 115 
Cal App.2d 626—Von Zastrow v. 
Schiffbauer, 250 P.2d 624, 114 Cal. 
App.2d 600—Elliott V. Wood, 212 
P.2d 906, 96 Cal.App.2d 314—Gerst- 
ner v. Scheuer, 204 P.2d 937, 91 Cal. 
App.2d 123—Bradley v. Duty, 166 
P.2d 914. 73 Cal.App.2d 622—Con- 
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Ill.—Wright V. Wriirht, 118 N.E.2d 
280, 2 I11.2d 246—^Johnson v. John¬ 
son, 115 N.E.2d 617, 1 II1.2d 319— 
Fields V. Fields, 114 N B.2d 402, 416 
Ill. 324—McCabe v. Hebner, 102 N. 
E.2d 794, 410 III. 657—Bowman v. 
Pettersen, 102 N.E 2d 787. 410 Ill. 
619—Kohlhaas v. Smith, 97 N.E 2d 
774, 408 Ill 636—Peters v, Meyers. 
96 NE.2d 493, 408 Ill. 253—Craven 
V. Craven, 96 N.E 2d 489, 407 Ill 262 
—Tuntland v. H-iuprcn, 78 N.E 2d 
308, 399 Ill 695—^Murray v. Deh- 
rendt, 76 N.E 2d 431. 399 Ill. 22— 
Knne v. Johnson. 73 N E 2d 321, 397 
Ill, 112—^Houdek v. Ehrenberger, 
72 NE2d 837, 397 Ill. 62—Brod v 
Brod, 61 N.B.2d 676. 390 Ill. 312— 
Frasier v. Finlay, 30 N.E.2d 618, 
876 Ill. 78—Cook v. Blaala, 7 N.E 2d 
291, 366 Ill. 626—Merschat v. Mer- 
schat. 117 NE2d 868. 1 Ill.App.2d 
429—^Altschuler v Altschuler, 91 N. 
E 2d 88, 340 Ill App. 230, reversed 
on other grounds 101 N.E 2d 652, 
410 Ill. 169. 

Iowa.—Shaw v. Addison, 28 N.W 2d 
816. 239 Iowa 377—Sinclair v. Al- 
londer. 26 N.W.2d 320, 238 Iowa 212 
—Crawford v Couch, 16 N W.2d 
633, 234 Iowa 1246 

Md—Sines V. vShipea, 63 A.2d 748. 
192 Md 139—Ticman v, Welsh, 69 
A.2d 628. 191 Md. 1—Faamtin v. 
Pottashnick, 61 A 2d 664, 188 Md. 
105—O'Connor v Estevez, .35 A.2d 
148, 182 Md 641—Mountford v. 
Mountford, 29 A.2d 258. 181 Md. 212 
—Dlven V. SiPling, 166 A. 485, 164 
Md 626, appeal dismissed and cer¬ 
tiorari dciucd 54 set. 80, 290 U.S. 
687, 78 L Ed 618 

Muss.—Collins V Curtin, 89 N E 2d 
211, 326 Mass 123—MucNeil V. 

MacNeil, 43 N B 2d 667, 312 Mass. 
183—^Druker v. Druker, 31 N,E.2d 
624, 308 Mas.** 229—Gowell V. 

Twitchell, 28 N.E 2d 531, 306 Ma.ss 
482—Cohen v, Simon, 23 NE,2d 863, 
304 Ma.sB. 375—Gcrace v. Gcrare, 16 
NE2d 6, 301 Mass. 14. 117 A L R 
1451 )—Assessors of Town of Wes¬ 
ton V. Bo.ston College Trustees, 6 
NE2d 363. 296 Mass. 399 

Mi.ss—.Sullivan v. Nobles, 51 So 2d 
736, 211 Mhss. 330—Chichester v. 
Chichester, 48 So.2d 123, 209 Miss. 
628—Campbell v. Mlllsaps, 12 So 2d 
626. 

Mo.—Warford v. Smoot, 237 S.W.2d 
184, 361 Mo 879—Rich v. Williams. 
222 S.W.2d 726—Padgett \. Os¬ 
borne, 221 SW2d 210, 359 Mo 209 
—Carr v. Carroll 178 S.W.2d 435— 
Hiatt V. Hiatt, 168 S.W.2d 1087— 
Oorpas Joris cited la Mays v Jack- 
son, 145 SW.2d 392, 399, 346 Mo 
1224—Parker v. Blakeley, 93 S.W. 
2d 981, 338 Mo. 1189—Dee v, Sutter, 
App., 222 S.W.2d 641. 

Neb.—Holbein v. Holbein, 30 N.W 2d 
899, 149 Neb. 281—Reetz v. Olson. 
20 N.W.2d 687, 146 Neb. 621—Bell 
V. Reed, 269 N.W. 66. 131 Neb. 687. 

N.H.—Nixon ▼. Cooper, 87 A-2d 687, 


97 N.H. 827—French r. Pearson, 
46 A.2d 300, 94 N.H. 18. 

N.J.—Roy V. Enot, 18S A. 906, 120 N. 
J. 67—^Altman v. Altman, 72 A.2d 
636, 8 N.J.Super. 301—Gentile v. 
Gentile. 60 A 2d 315, 142 N J.Eq 
383—Moses V. Moses, 63 A 2d 806, 
140 N.J.Eq 675, 173 ADR. 273— 
Gordon v. Grifllth, 168 A. 57. 113 N. 
J.Eq. 564. 

N.C—Bullman v, Edncy, 61 S E 2d 
338, 232 N.C 4(i5—Carlisle v. Carl¬ 
isle, 35 SE.2d 418. 225 NC 462— 
Corpus Juris cited in Creec h v. 
Creech, 24 S E 2d 642. 646, 222 N C. 
666—Wilson v. William.s. 2 .S E 2d 
19. 215 N.C. 407—Toachey v Gur¬ 
ley, 199 SE 83, 214 NC 28S—Wil¬ 
mington Furniture Co, v Colo, 178 
S.E. 679. 207 N.C. 840, 847 
N.D.—^Redman v. Biewer, 48 N W.2d 
372, 78 N.D. 120. 

Ohio.—Kopp Clay Co. v. State. 182 N 
B, 494, 126 Ohio St. 612— ^Douglas 
V. Hubbard, 107 N.E 2d 884, 91 Ohio 
App. 200, appeal dismis.sod 104 N 
E.2d 182, 167 Ohio St 94—Ohio 
State Life Ins. Co. v. Union Prop- 
ortie.s, App, 62 N.B.2d 542 
Okl.— Corpus Juris cited in Gill v 
First Nat. Bank & Trual Co, 159 
P.2d 717, 719, 196 Okl. 607—King v. 
Courtney, 122 P.2d 1014, 190 Okl. 
266. 

Or —Unterkircher v. Unterkircher, 
195 P.2d 178, 183 Or. 683—Fox v. 
Maurer, 164 P.2d 417, 178 Or 64— 
Blacklaw v. Blacklaw, 44 P 2d 728, 
160 Or. 244—Rhodes v Peery, 19 P. 
2d 418, 142 Or 165, 

Pa—^Fitzpatrick v Fitzpatrick, 29 A. 
2d 790, 346 Pa. 202—Chester Hous¬ 
ing Authority v. Ritter. 25 A 2d 
72, 344 Pa, 653—^Furman v. Johns¬ 
ton. 22 A.2d 722. 343 Pa. 645— 

! Farmers Trust Co, of Lancaster v. 
Bevis, 200 A 64. 331 Pa. 89—Muzzy 
V Hotelling. 86 Pa.Dist. & Co 269, 
36 Erie Co. 192—Arndt v. Matz, 
Com ri., 41 Berks Co 267—Gro.ss v. 
Gross, Com.Pl., 60 Dauph.Co. 4C0— 
In re Friedmann’s Estate, 40 3>cl 
Co. 306—In re Schaeffer's Estate, 
36 Del Co. 262, 62 Tork Leg Rec 
113—Gclbarth v Moore, Com PI, 29 
Dcl.Co 68—Schuler v. Schuler, 46 
Lack.Jur. 113—Specht v, Specht, 67 
MontgCo. 162—Donohue v, Dono¬ 
hue, Com PI.. 42 Sch Leg.Rec 66— 
Oppenlander v. Searway. Com PI. 
63 Montg.Co. 39. 

R I.—Szlalenyi v. Cleverly, 60 A 2d 
185, 72 RI 253. 

S C.—Legendre v South Carolina Tax 
Commission. 66 S B 2d 336, 216 S.C. 
514. 

Tenn—Fchn v Schlickling, 176 S W. 

2d 37. 26 Tenn App 608 
Tex—Morrison v. Farmer, 213 S.W. 
2d 813. 147 Tex. 122—^La Force v 
Bracken, 169 S.W.2d 465, 141 Tex. 
18—.Starr v. Ripley, Civ.App., 265 
S,W.2d 226—^Dennis v, Dennis, Civ 
App., 256 S.W.2d 964—Toll? v. Saw- 
telle, Civ,App., 246 S.W.2d 916, «r- 
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ror refused—^Dickens v. Dickens, 
Civ.App., 241 S.W.2d 668, error re¬ 
fused no reversible error—Miller 

V. Donald. Civ.App., 235 S.W.2d 201, 
error refused no reversible error—■ 
Mace V. Young, Civ.App., 231 S.W. 
2d 722. error refused—Grojaty v. 
Wood, Civ.App., 230 S.W.2d 668, er¬ 
ror refused no reversible error— 
Halgh v. Calhoun. Civ.App., 216 S. 

W. 2d 426—Davis v. Pearce, Civ. 
App., 206 S W.2d 663—Berry v. 
Rhine, Civ.App, 206 S.W.2d 632— 
Klein V. Sibley, Civ.App., 203 S. 
W.2d 239—Elbert v. Waplos-Plat- 
ter Co., Civ.App., 166 SW.2d 146, 
eri'or refused—^Macias v. Macias, 
CiV.App., 148 S.W.2d 240—Roeser 
& Pendleton v. Standind Oil & Gas 
Co., Civ.App., 138 S,W.2d 250, error 
refused—Alexander Co. v. First 
Nat Bank, Civ.App.. 119 S W.2d 
718. error dismissed—Brod v. First 
Nat. Bunk, Civ.App . 91 S W 2d 772, 
error dismissed—Ashby v. Stand¬ 
ard Pipe & Supply Co„ Civ.App., 66 
S W 2d 218, error refused, 

Utah—Hawkins v. Perry, 253 P.2d 
372. 

Va—^Williams v. Powers, 190 S.BL 
149, 168 Vo. 111. 

Wa.sh—Arneman v Arneman. 264 P. 
2d 266, 43 Wa3h.2d 787—Donaldson 
v. Greenwood, 242 P 2d 1038, 40 
Wa.<3h 2d 238— Corpus Juris cited in 
Creasman v Boyle, 196 r.2d 836, 
840, 31 Wash 2d 345—Maklnen v. 
George, 142 r.2d 910, 19 Wash.2d 
340 

WVa—Everly v. Schocmer, 80 S.E. 
2d 334—Wilcoxon v. Carrier, 53 S. 
E2d 620, 132 WVa. 637—Carter v. 
Walker, 1 S E.2d 483, 121 W.Va. 
81. 

^yo —Corpus Juris cited in McCon¬ 
nell V Dixon, 233 P.2d 877, 886, 68 
Wyo 301— Corpus Juris gnoted in 
Nuashacher v. Manderfeld, 186 P.2d 
648, 663, 64 Wyo. 55. 

65 C.J. p 382 note 14, p 384 notes 16, 
16, p 390 note 63. 

Persons against whom trust may be 
enfon'ed see Infra 8 434 
Resulting trust where property is 
conveyed to spouse, child, or other 
clo.se relative of per.son paying 
consideration see Infra 9 136 et 
seq. 

Statute held declaratory of common 
law 

Mont—^Humbird v. Arnet, 44 r.2d 
756, 99 Mont 499. 

Okl.—Oklahoma City v. Vahlberg, 173 
P,2d 730, 197 Okl. 613 
Xf realty is purchased with partner, 
ship funds, person holding legal title 
will be regarded as holding it .subject 
to a resulting trust in favor of Arm 
furnishing the money.—^Binsweller v. 
Einsweiler, 61 N.E.2d 377, 390 III. 
286. 

Trust for another 

A resulting trust cannot be con¬ 
verted into one for a person other 
than he who furnishes the purchase 
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sttlts under such circumstances does not arise from 
contract or agreement of the parties,5® but from the 
facts and circumstances the trust results in such 
cases as a creature of equity®* and arises by im¬ 
plication or operation of law.®® However, the mere 
fact of payment of the purchase money by one 
other than the one in whose name title is taken is not 
always sufficient to raise a resulting trust.*® Wheth¬ 
er or not a resulting trust arises in favor of the 
person furnishing the consideration for a transfer 
of property to another depends in the final analysis 


on the intention, at the time of the transfer, of the 
person furnishing the consideration,*^ and such in¬ 
tention is to be determined from all of the facts 
and circumstances.** 

An intention that the grantee is not to receive and 
hold the legal title as beneficial owner is an essential 
element to the creation of the resulting trust,** and 
a resulting trust arises in favor of the one furnish¬ 
ing the consideration for a transfer to another only 
in the absence of circumstances showing a different 
intention or imdcrstanding.** Thus, no resulting 


price.—Dickinson ▼. Dickinson, 40 A. 
2d 184, 181 Conn. 392. 

Oesatse not autluMdisd to hold la 
trust 

Althouffb defendant paid considera¬ 
tion for transfer of land to town, 
town did not have power to accept 
the realty as trustee or to hold a 
naked legal title to the realty for 
benefit of some particular individual, 
and constructive or resulting trust 
would not be rocognlzed —^Anglin v. 
Lauderdalo-ny-Thc-Sea. Pla, 60 Bo. 
2d 619, certiorari denied Demka v- 
Lauderdale-By-The-Sca, 78 S.Ct 796, 
846 U.S 935, 97 LISd 1362. 

06. Cal —Oeratner v Scheuer, 204 
P.2d 937. 91 Cal App 2d 123. 

Fla.—Prank v. Peles, 13 So.2d 216. 
163 Pla. 869—^Walker v. Landress, 
140 Bo. 646, 111 Flo. 366. 

Ill.—Johnson v. Johnson, 116 KS.2a 
617, 1 III 2d 319. 

Tex,—Davis V. Pearce, ClvA-pp., 206 
S.W 2d 663. 

Wyo—Corpus J’urls guotsd la Kusa- 
bacher v Miuiderfold. 186 P.2d 648, 
663, 64 Wyo 66. 

66 C.J. P 386 note 17. 

IleHultlng trust as not dependent on 
contract or agreement generally sea 
supra fi 102. 

57. Ciil —Bradley v. Duty, 166 P.2d 
914, 73 CalApp.2d 622. 

Mo.—llich V. Williams, 222 S.W.2d 
726. 

Wyo—Corpus JUrls anotad la Nuss- 
bachcr v. Manderfeld, 186 P.2d 648, 
653. 64 Wyo. 66. 

66 C.J. p 386 note 18. 

68. Ala—L.eonard ▼. Duncan, 16 So, 
2d 879, 245 Ain 320. 

Ga—Price v. Price. 64 S.I12d 678, 
205 Ga. 623 
66 C J. p 387 note 39. 

69. Ala.—^Leonard v. Duncan, 16 So. 
2d 679, 245 Ala 320—Gandy v. 
Haglor, 16 So 2d 305, 245 Ala. 167. 

Col.—In re Harris' Estate. 72 P.2d 
873, 9 Cal 2d 649 

Conn.—Prnnke v. Frankc, 98 A.2d 804, 
140 Conn. 133—^Reynolds v. Reyn¬ 
olds. 183 A. 394, 121 Conn. 114. 

Fla—^Frank v. Reles, 13 So.2d 216, 
162 Fla. 869—^Walker v. Landress, 
149 So. 645, 111 Pla. 866. 

XU.—^Bowzaan v. Pettersen, 102 N.B.2d 


787, 410 Ill. 519—Houdek v. Ehren- 
berger, 72 NE2d 887, 397 Ill 62. 
N !£.—Nixon v. Cooper, 87 A.2d 687, 
97 N.H 327. 

Mass.—Oerace v. Gerace, 16 NB.2d 
6, 301 Mass. 14. 117 A.L.R. 1459— 
Assessors of Town of Weston v. 
Boston College Trustees, 6 N E 2d 
363. 296 Mass. 299. 

Or.—Unterklrcher v. Unterklrcher, 
195 P.2d 178, 188 Or. 688—Rhodes 
V. Peery, 19 P.2d 418, 142 Or. 166 
Tex—Morrison v. Farmer, 218 S.W. 
2d 813. 147 Tex. 122—Miller v. Don¬ 
ald. Civ.App., 236 S.W 2d 201, error 
refused no reversible error. 

65 C.J. P 382 note 13 
160. Ala.— Corpus juris auotsA lu 
Lauderdale v. Peace Baptist Church 
of Birmingham. 19 8o.2d 638, 640, 
246 Ala 178. 

; 66 C.J. p 888 note 47. 

61. Col —Garamill v. Nunes, 231 P.2d 
86, 104 Cal App 2d 186—Finnegan 
V. Hernandez, 1C8 P.2d 32, 74 Cal. 
App 2d 61—Owjiigs V. Lnugham, 
328 I'.2d 114, 63 Cal.App 2d 780. 

Fla—.Smith v. Smith, 196 So. 400, 143 
Fla 169. 

Ill —Bowman v. Pettorson. 102 N.E.2d 
787. 410 Ill 519—Peters v. Meyers, 
96 N E 2d 493. 408 ill. 263—Brod V. 
i Urod, Gl N.E2d 676, 300 III. 312 
Mmn.—^American Sur. Co of N. Y, 
V. Qruenwald, 26 NW.2d 681, 223 
Minn. 37, 

N.J.— Gordon v. Griiath, 168 A. 67. 

113 N.J Eq. 664. 

Trust or gift 

The status of property Is hxed ei¬ 
ther as a gift or a trust at time gran¬ 
tee takes title and Intention of gran¬ 
tor la determined os of date of the 
deed —In re Cunningham's Estate, 

1143 P.2d 862. 19 Wai>h.2d 689. 

XutentloB of graates Is not ma¬ 
terial.—Gilmore v. Brown, Tex.Civ. 
App, 150 S.W. 964—66 C.J. p 886 
note 19 [b]. 

62. Ill—^Bowman v. Pettersen, 102 
N.E2d 787, 410 Ill. 619—Peters v. 
Meyers, 96 N.E 2d 493, 408 Ill. 263. 

N.J.—Gordon v. Griffith, 168 A. 67, 
113 N.J Bq. 664. 

No gsaeral mle can hs stated that 
will determine when a conveyance 
made to one other than the person 
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furnishing the consideration will car¬ 
ry with it a beneficial Interest and 
when it will be construed to create a 
trust, but the Intention must be gath¬ 
ered from the facts and circumstanc¬ 
es as shown by the record In such 
case.—Bowman v. Pettersen, 102 N. 
B.2d 787, 410 111. 619. 

Corporate rsorgaalBatloa 

Where new corporation was set up 
primarily to discharge Insolvent cor- 
I poratlon's Indebtedness, and new cor¬ 
poration assumed the insolvent cor- 
I poration's debts and issued bonds, 

I composed of classes A. B, and C, in 
I return for debts assigned to It, there 
'arose no resulting trust wherennder 
the stock held by new corporation's 
i incorporators was held for the benefit 
of mechanics' lien creditora who held 
Class C bonds, after the class A and 
doss B bonds had been disrharged. In 
absence of any provision in the con¬ 
tract between the parties in Interest 
Indicating that class C bondholders 
were to be stockholders of the corpo¬ 
ration.—^Belmont Iron Works v. 
Boyle, 198 SB. 627, 120 W.Va 389. 
60. Cal —Finnegan v. Hernandez, 
168 P.2d 32, 74 Cal.App 2d 51. 

Pa—Schuler v. Schuler, Com.FL« 46 
Lack Jur 113 

Wyo.—Corpus Juris quoted la. Nuss- 
bacher v Manderfeld, 186 P.2d 548, 
5.53, 64 Wyo. 65. 

65 C J. p 386 note 19. 

64. Ala—^Lauderdale v. Peace Bap¬ 
tist Church of Birmingham. 19 So. 
2d 638, 246 Ala 178—Jurksonville 
Public Service Corp. v. Profile Cot¬ 
ton Mills, 180 So 683. 236 Ala 4. 
Conn.—^Franks v. Frankc. 98 A 2d 804, 
140 Conn. 133—Samasko v. Davis, 
64 A.2d fi82. 135 Conn 377. 

Md.—Sines v. Shlpes, 68 A.2d 748. 
192 Md. 139—Fasman v. Fottash- 
nick, 61 A.2d 664, 188 Md. 105— 
I Dlvcn V. Sieling, 165 A. 486, 164 
Md. 526, appeal dismissed and cer¬ 
tiorari denied 64 S.Ct. 80, 390 U.S. 
687. 78 L Ed. 618 

N.J —O'Neal V. O'Neal, 74 A 2d 614, 
9 N.J Super. 36—^Fowler v. Scott, 78 
A.2d 278, 8 N.J.Super. 490—Gordon 
V Griffith, 168 A. 67, 113 N.J.Bq. 
664. 

N.C.— Lawrence v. Heavner, 61 S.E. 
2d 697, 282 K.a 567—Creech v. 
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trust arises where the one furnishing the considera¬ 
tion does not intend to obtain a beneficial interest 
in the property,®® or where he intends that the one 
in whose name the property is taken shall have the 
beneficial interest,®® even though the beneficial in¬ 
terest is contingent or conditional.®^ 

For this reason or because it is so provided by 
statute, the rule that a resulting trust arises where 
property is bought by one person with the money 
or assets of another, or where a person purchases 
land with his own money, and takes a conveyance 


thereof in the name of another, is frequently stated 
as a presumption.®® The rule or presumption in 
favor of a resulting trust is based on the natural 
equity that he who pays for the property should 
enjoy it®® and on an inference or presumption as to 
the intention of the one furnishing the considcra- 
tion.70 The rule or presumption in favor of a re¬ 
sulting trust is founded on the natural presumptions 
that he who supplies the purchase money or other 
consideration intends the purchase for his own ben¬ 
efit, rather than for the benefit of a stranger,and 


Creech. 24 S.B.2d 642. 222 N C. 656 
—^Wilmington Furniture Co. v. 
Cole. 178 S.B. 679. 207 N.C. 840. 
847. 

Ohio.—LippB V. Llpps, App.. 87 N.E.2d 
823. 

Or—^Fox V. Maurer, 164 P.2d 417, 178 
Or. 64—Rhodes v. Peery, 19 P.2d 
418, 142 Or. 166. 

Pa,—Fitzpatrick v Fitzpatrick, 29 A. 
2d 790. 346 Po. 202. 

Wash.—Donaldson v Greenwood, 242 
P 2d 1038, 40 Wash.2d 238—Crease- 
man V. Boyle, 196 P.2d 836. 31 
Wash 2d 345. 

66 C.J. p 382 note 11. 

as. Cal—McNeil v. Dow, 200 P.2d 
869. 89 Cal.App 2d 370. 

Fla.—Anglin v, Dauderdale-By-The- 
5?ea, 60 So.2d 619, certiorari denied 
Demka v. Lauderdale-By-The-Sea. 
73 S.Ct, 795, 346 U.S. 936, 97 L..Ed. 
1362. 

Pa.—Seifert v. Eyster, Com.Pl., 67 
York Leg Roc. 181. 

Purpose of payment generally see In¬ 
fra i 123. 

GO. Ala—Lynch v. Partin, 34 So 2d 
2, 250 Ala 241. 

Cal.—Browning v Evans, 20 P.2d 681, 
217 Cal 586 

Colo.—Howard v. Barrett, 72 P.2d 
474. 101 Colo. 249. 

Fla.—Johnson v. Craig, 28 So.2d 696, 
168 Fla. 254—Domage v. Simpson, 
26 So.2d 340, 157 Fla. 468. 

Ill.—Bowman v. Pettersen, 102 N.B. 
2d 787, 410 III. 619—Peters v. Mey¬ 
ers. 96 N.E.2d 493, 408 Ill. 263— 
Brod V. Brod, 61 N.B.2d 676, 390 Ill. 
312. 

Tex,—^Davls v. Pearce, Clv.App., 205 i 
S.W.2d 653. 

W.Va.—Carter v. Walker, 1 B.B.2d 
483, 121 W.Va. 81. 

Payment of purchase price as gift or 
advancement to grantee see infra 
i 124. 

Payment of purchase price as loan to 
grantee see Infra § 124. 

67. Ill.—Brod V. Brod, 61 N.E.2d 676, 
390 Ill. 312. 

W.Va,—Carter v. Walker, I S.E.2d 
483, 121 W.Va. 81. 

68. Ala.—^Adams v. Griffln, 45 So.2d 
22. 263 Ala, 271—^Roublcek v. Rou- 
blcek. 21 So.2d 244. 246 Ala. 442 
—Ooarpna JUxle otted is Iiauderdale 


V. Peace Baptist Church of Bir¬ 
mingham, 19 So.2d 638, B39, 246 
Ala. 178—^Merchants Nat. Bank of 
Mobile V. Bertolla, 18 8o.2d 378, 245 
Ala. 662—Marshall v. Marshall, 8 
So.2d 843, 243 Ala, 169 

Ark —Corpus Jturls a^o***! la Morten- 
aen v. Ballard. 188 S W.2d 749, 754. 
209 Ark. 1. 

Cal —Fish V. Sccurlty-Flr.st Nat 
Bank of Los Angeles. 189 P 2d 10. 
31 Cal.2d 378—^Norman v. Burks, 
209 P.2d 815. 93 Cal.App 2d 687— 
Rowland v. Clark. 206 P.2d 69, 91 
Cal.App 2d 880—Gorstner v. Schcti- 
er. 204 P.2d 937, 91 CalApp.2d 123 
—McNoll V. Dow, 200 P 2d 869. 8!) 
Cal.App 2d 370—Bradley v. Duty, 
166 1*.2U 914, 73 Cal.App 2d 622— 
Owings V. Laugharn, 128 P.2d 114, 
63 Cal.App 2d 789—^Knouss v. Shu- 
bert, 121 P 2d 74, 48 Cal.App 2d 685 

Fla.—Pyle v. Pyle, 63 So.2d 312— 
Frank v. Ecles, 13 So 2d 216, 152 
Fla. 869—Benbow v. Benbow, 167 
So. .512. 117 Fla, 37 

Ill.—^Bowman v. Pettersen, 102 N.E. 
2d 787. 410 Ill 619—Peters v. Mey¬ 
ers, 96 N.E 2d 493, 408 Ill. 253— 
Bclleson v. Ganas, 69 N.E,2d 321, 
394 Ill. 657. 

Iowa—Shaw v. Addison, 28 N.W.2d 
816, 239 Iowa 377, 

Mo.—Ferguson v. Stokes, 269 S.W.2d 
665—Corpus Juris cited lu Adams | 
V. Adams, 166 S.W.2d 610, 614, 348 
Mo. 1041. , 

Mont.—Lewis v. Bowman, 121 P.2d 
162. 113 Mont. 68. I 

N.J.—Hermanoskl v. Hcrmanoskl. 87 
A.2d 462, 18 N.J.Super. 406—Daly 
V. Lanucha, 81 A2d 826. 14 N.J.Su¬ 
per. 225—^Fowler v. Scott, 73 A.2d 
278, 8 N.J.Super. 490—Strong v. 
Strong, 40 A 2d 548. 136 N.J.Eq 103 
—^Hill V Lamoreaux, 30 A.2d 833, 
132 N.J.Eq 680—Gordon v. Griffith, 
168 A. 67. 113 N.J.Eq. 654. 

Ohio. — Llpps V. Llpps, APP.. 87 N.E 2d 
823 — Rice V. James, 6 Ohio Supp. 
244. 

OkL—Hayes v. Moore, 264 P.2d 773, 
208 Okl. 177—Gill v. First Nat. 
Bank & Trust Co. of Oklahoma 
City, 169 P 2d 717, 196 Okl. 607. 

S.C.—Caulk V. Caulk. 43 S.E.2d 600, 
211 S.C. 67. 

Tenn,—Walker v. Walker, 3 Tenn. 
App. 279. 
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Tex.—Dennis v. Dennis, Civ.App., 266 
S.W.2d 964—Ellsworth v. Ells¬ 
worth. Civ.App.. 151 S,W.2d 628— 
Corpus Juris cited ia Wise v. Cecil, 
Civ.App., 135 S.W.2d 235, 239, error 
refused—Ashby v. Standard Pipe 
& Supply Co,, Civ.App., 66 S.W.2d 
218, error refused. 

Wa<%h—Lalley v. Lallay, 260 P.2d 
905. 43 Wash 2d 192—^Walberg v. 
Mnttson, 232 P 2d 827, 38 Wnsh.2d 
808—Mouser v, O’Sullivan, 156 P. 
2d 655, 22 W.ash 2d 543—In re Cun¬ 
ningham’s Estate, 143 P.2d 852, 19 
Wash 2d 589—Scott v. Currie, 109 
r.2d 626, 7 Wash 2d 301. 

05 C.J p 38C notes 37. 38 

69. —Loggins v. Daves, 40 S.E.2d 
.520, 201 Ga. 628. 

Ill,—Bowman v. Pettersen, 102 NE. 
2d 787, 410 Ill. 519—Peters v. Mey¬ 
ers, 96 N E 2(3 493, 408 HI. 253. 

[Tex—Morrj.son v. Farmer, Civ.App., 

I 210 SW.2d 245, reversed on other 
grounds 213 S.W.2d 813, 147 TeX. 
122 . 

70. Ala.—Leonard v. Duncan. 16 So. 
2d 879, 245 Ala. 320 

It is presumed that the holder of 
the title Intends to hold It In trust 
for the por.non who paid the consid¬ 
eration.—Bender v. Bender, 220 S.W. 
929, 281 Mo. 473. 

71. Ala.—^Adams v, Griffin, 45 So.2d 
22, 263 Ala. 871—Lauderdale v. 
Peace Baptist Church of Birming¬ 
ham, 19 So.2(l 538, 246 Ala. 178— 
Leonard v. Duncan, 16 So.2d 879, 
246 Ala. 320. 

Cal,—Treager v. Friedman, 179 P 2d 
387, 79 Cal.App 2d 151. 

Conn.—Dickinson v. Dickinson, 40 A. 

2d 184, 131 Conn. 892. 

Del —Greenly v. Greenly, 49 A.2d 126, 
29 Del.Ch. 297. 

Fla—Frank v. Eeles, 13 So 2d 216, 
152 Fla. 869. 

Mass.—Carroll v. Markey, 71 N.E.2d 
756, 321 Mass. 87. 

Mo.—Carr v. Carroll, 178 S.W.2d 4.35 
N.J-—Moses v. Moses, 53 A.2d 806, 
140 N.J.Eq. 676. 173 A.L.R. 273— 
Roy V. Enot. 183 A. 906, 120 N.J. 
Eq. 67. 

Ohio.—Rice v. James. 6 Ohio Supp. 
244 

Or.—Rhodes v. Perry, 19 F.2d 418, 
142 Or. 165. 
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that the conveyance in the name of the other is a 
matter of convenience and arrangement for col¬ 
lateral purposes.'^2 'Jhis presumption of resulting 
trust is not one of law,“^3 is one of fact;'^^ it is 
not conclusive'^® and may be rebutted.'^® 

The rule that a resulting trust arises in favor of 
the one supplying the consideration for the transfer 
of property to another applies although there is 
no fraud^'^ or any fiduciary relationship between the 
one paying the purchase price and the one in whose 
name title is taken. '^8 \ resulting trust will arise 

in favor of a party paying the consideration, even 
where the conveyance is made to another with the 
knowledge and consent of the payor.'^s Where the 
title to the property is taken in the name of a third 
person without the knowledge or assent of the 
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person paying the consideration, the resulting trust 
therein arises, as of course, in favor of the latter,®® 
as where the purchase price is paid by one person, 
with the real intention that the title thereto shall be 
taken in his name, but by mistake or otherwise it 
is taken without his knowledge or consent in the 
name of a third person and this is particularly 
true where the grantee so acquires the title through 
fraud.®2 However, it is generally held that a re¬ 
sulting trust does not arise where the taking of title 
in the name of such stranger was tortious,®® in 
which case a constructive trust arises, as discussed 
infra § 142 et seq. 

Statutory abolition or modification of rule. Under 
some statutes, the common-law rule is abolished or 
modified,®^ and a resulting trust does not arise from 


Tex —Morrison v. Farmer, Clv.App., 
210 SW.2d 245, reversed on other 
grounds 213 S W.2d 813, 147 Tex. 
122 . 

Va—^Williams v. Powers, 190 S.E 
149, 168 Va 111, 

65 aJ. p 387 note 40 

72. Ala.—Lauderdale v. Peace Bap¬ 
tist Church of Birmingham, 19 So. 
2d 638, 246 Ala 178 
Del.—Greenly v Greenly, 49 A.2d 126. 
29 Del.Ch. 297 

Pla—Frank v. Eeles, 13 So.2d 216, 
162 Fla. 8C9, 

Mo.—Carr v Carroll, 178 S'W.2d 435, 
Ohio.—Rice V. James, 6 Ohio Supp. 
244. 

Or.—Rhodes v. Peery, 19 P.2d 418, 
142 Or 165. 

S.C.—Legendre v. South Carolina 
Tax Commission, 66 S E 2d 336, 216 
S.C. 614 

66 C.J. p 387 note 41. 

Purpose generally and Illegal or 
fraudulent purpo.scs see infra § 
123. 


73. Md.— 

-Tiemann 

V. Welsh, 69 

A.2d 

628, 191 

Md. 1. 



N C.—Creech V Creech, 24 S 

E.2d 

642, 222 

N.C. 666 



65 C.J. p 3 

87 note 44 

1 


74. Ala- 

-Corpus 

Juris QLUoted in 

Lauderdale v. 

Peace Ba 

ptist 

Church 

of Birmi 

ingham, 19 i 

So 2d 

.538, 540, 

, 246 Ala. 

178. 


Md.—Tien 

lan V. Wel.sh, 69 A.2d 

628, 

191 Md. 

1 



N.G.—Cret 

ich V Cre 

ech, 24 S E 2d 

1 642, 

222 N.C 

656 



65 C.J. p 3 

88 note 4.5 



75. N.J.- 

-Fowler 1 

/. Scott, 73 

A 2d 


278, 8 N.J Super. 400. 

Pa.—Andreas v. Bimenberger, Com. 
PI., 18 Leh.L.J. 114. 

7«. Ala.—Adams v. Gnffln, 46 So 2d 
22, 253 Ala 371—Corpus Juris 

quoted in Lauderdale v. Peace Bap¬ 
tist Church of Birmingham, 19 So. 
2d 638, 540, 246 Ala. 178. 

Cal.—Gammill v. Nunes, 231 F.2d 86, 


104 Cal-App 2d 185—McNeil v. Dow, 
200 P2d 859, 89 Cal.App.2d 370— 
Owings V. Laugharn, 128 P.2d 114, 
53 Cal App 2d 789—Knouae v. Shu- 
bort. 121 P 2d 74. 48 Cal.App 2d 685 
—Willard H George, lAinlted, v. 
Barnett, 160 P.2d 691, 65 Cal.App. 
2d Supp. 828. 

Del —Greenly v. Greenly, 49 A.2d 126, 
29 Del Ch 297. 

Idaho—Edwards v. Tenney, 164 P.2d 
143, 66 Idaho 784. 

Ill.—Bowman v. Pettersen, 102 N.E 
2d 787. 410 Ill. 519—Peters v. Mey¬ 
ers. 96 N E 2d 493, 408 Ill. 263. 

Mass—Gowell v. Twitchell, 28 N.E 
2d 631. 306 Maas. 4 82. 

Mo.—^Ferguson v. Stokes, 269 S.W.2(3 
655. 

N.C.—Creech v. Creech, 24 S.E.2d 642, 
222 N.C. 656. 

S.C.—Legendre v. South Carolina Tax 
Commis.sion, 66 S.E 2d 336, 215 SC. 
614—Cauik V. Caulk, 43 S.E.2d 600, 
211 S.C. 67. 

65 C.J. p 388 note 46. 

Testimony or deed 

The presumption of a trust arl.slng 
from fact of one party paying all or 
part of the purchase money may be 
rebutted by testimony as well as by 
deed—Milligan v. Bing, 108 S.W.2d 
108, 341 Mo. 648 

77. Ala.—Adams v. Griffin, 46 So.2d 
22. 253 Ala. 371. 

Cat.—Gerstner v. Scheuer, 204 P.2d 
937, 91 Cal App.2d 123—Bradley v. 
Duty, 166 P.2d 914, 73 Cal.App 2d 
522. 

Minn.—Peterson v. Swan, 67 N.W.2d 
842, 239 Minn 98. 

Mo—Merrill v. Davis, 225 S.W.2d 763, 
359 Mo. 1191. 

78. Ala.—Adams v. Griffin, 46 So. 2d 
22, 263 Ala. 371. 

78. N.C.—Creech v. Creech, 24 S.E. 

2d 642. 222 N.C. 656. 

65 C.J. p 386 note 24. 

Knowledge and consent immaterial 
Fact that conveyance is taken in 
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name of another with knowledge and 
consent of one supplying con.sldera- 
tlon Is Immaterial with respect to 
re.sultlng trust as distingul.shed from 
constructive trust.—Rhodes v. Peery, 
19 P2d 418, 142 Or. 165—66 C.J. p 
386 note 38 [b]. 

Knowledge or agreement of grantee 

Ordinarily, where parties are not 
closely related and one party pays 
purchase price of property and has 
conveyance made to another, an In¬ 
ference arises, even in the absence of 
knowledge of the conveyance by 
grantee, that conveyance was m trust 
for payor, and a resulting trust may 
be established, even without proof of 
an agreement on part of grantee to 
hold or reconvey.—^Williams v. 
Thomas, 38 S.E 2d 603, 200 Ga. 767. 

[ 80. Mass —Bosworth v. Bosworth. 

188 N.E 612, 285 Mass. 82. 

Pa.—Siemientkowskie v, Graboskie. 

188 A. 537, 324 Pa. 616. 

66 C.J. p 385 note 20. 

No nndexstandlug of trausactlou 
Party paying purchase price of 
realty W'hich was conveyed to third 
persons was entitled to decree di¬ 
recting such third persons to convey 
realty to him, where he did not com¬ 
prehend nature of his act or under¬ 
stood transaction —Siemientkowskie 
V. Graboskie. supra. 

81. Mass.—Bosworth v. Bosworth, 
188 N.E 612, 286 Mass. 82, 

65 C J p 385 note 21. 

82. Md—Ziilver v. Murray, 114 A- 
896, 139 Md 242. 

83. Va.—Mumpower v. Castle, 104 
S.E. 706, 128 Va. 1. 

84. Ky.—Sewell v. Sewell, 260 S.W 
2d 643—McFarland v. McFarland, 
92 S W2d 785, 263 Ky. 434. 

Mich—Hardy v. Ileide, 289 N.W 246, 
291 Mich 542. 

Minn.—Bastian v. Brink, 46 N.W.2d 
712, 233 Minn, 25. 

N.Y—Alonzo V. Alonzo. 62 N V.S 2d 
99. affirmed 62 N.T.S.2d 818, 270 
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the mere fact that one supplied the consideration 
for the transfer of property to another.*® How¬ 
ever, even under such statutes a resulting trust 
arises in the case of fraud or mistake,*® where the 
grantee has taken the deed, as an absolute convey¬ 
ance, in his own name without the knowledge or 
consent of the person paying the purchase money, 
or, in violation of some trust, has purchased the 
property conveyed with the money or property of 
another,** or where by agreement, and without any 
fraudulent intent, the grantee was to hold the land 
in trust for, or convey it to, the person paying the 
purchase price.** 


§ 117 , - Property Subject to Trust 

A resulting trust In favor of the one paying the con* 
sideration for the transfer of property to another may 
arise with respect to anything which a court of equity 
recognizes as a subject of property. 

A resulting trust in favor of the one paying the 
consideration for a transfer of property to another 
may arise with respect to anything which a court of 
equity recognizes as a subject of property.*0 So 
the equitable rule of a resulting trust arising from 
the payment of the consideration applies to real 
property,*^ and may be applied with equal force 


App.Dlv. 977, appeal denied 63 N T 
S 2d 844, 270 App.Div. 1076. 

66 C J p 388 note 49- 

85. Ind.—Carpenter v. Carpenter, 27 
N.E2d 889, 108 Ind.App. 221 
Kan.—Gantz v Bondurant, 165 P.2d 
460, 169 Kan. 389—Katschor v. Ley, 
113 P 2d 127, 163 Kan. 569. 

Ky—Bryant's Adm’r v. Bryant, 269 
SW2d 219—Glass v Gutman, 268 
SW.2d 410—Hall V. Walton, 165 S. 
W.2d 806, 291 Ky. 779—Richard¬ 
son V. Webb, 135 S W.2d 861, 281 
Ky. 201—Missionary Board of 
Brethren Church v. Trustees of 
Brethren Church of Lost Creek, 57 
S.W 2d 26. 247 Ky. 398. 

Mich—Wilson V. Potter, 63 N.W.2d 
413, 339 Mich 247—Musial v Yat- 
21 k. 45 N.W.2d 329, 329 Mich. 379— 
Judd V. Carnegie, 37 N.W.2d 658, 
324 Mich. 683—Ames v. Cheyne, 
287 N.W. 439, 290 Mich. 216—Sag- 
endorph v. Lutz, 286 Mich. 103, 281 
N.W. 553. 

Minn.—Bastian v. Brink, 46 N.W.2d 
712, 233 Minn. 26—Drees v. Gos¬ 
ling, 294 N.W. 374, 208 Minn. 399. 
N.y —Fraw Realty Co. v. Natanson, 
186 N.K. 679, 261 N.Y. 396—Bas- 
combo V Sargent, 99 N Y.S 2d 867, 
277 App.Div. 983, reargument and 
appeal denied 100 N.T.S.2d 493, 277 
App.Div. 1006. 

65 C.J. p 388 note 49. 

Title in dnimny corporation 
Where one corporation made down 
payment on purchases of realty and 
another corporation took title, sec¬ 
ond corporation would have legal ti¬ 
tle. notwithstanding general under¬ 
standing that it should hold title for 
corporation making payment.—Fraw 
Realty Co. v. Natanson, 186 N.E, 679, 
261 N.Y, 396 

Where rights of creditors are not 
Involved) grant of land to one person, 
for consideration paid by another 
person, vests title In the person 
named as grantee.—Drees v. Gosling, 
294 N.W. 374, 208 Minn. 399. 

Recovery of money paid 

Where consideration for a convey¬ 
ance is paid by one other than gran¬ 
tee, under such circumstances that 


statute forbids a resulling trust, but 
there is no purpose to defraud, and 
grantee refu.se.s to execute trust or 
return the money, an action will He 
on grantee’s implied proml.se raised 
by law to refund the money—How- 
ser V. John.Mon. 179 S W 2d 897. 297 
Ky. 213. 

ae. Mich. — Stephenson v. Golden, 
276 N.W. 849. 279 Mich. 710. 

87. Ky.—Glass v. Gutman, 268 SW 
2d 410—Sewell v. Sewell, 260 S W. 
2d 643—Hall v. Walton. 165 S W. 
2d 806. 291 Ky 779—Richardson v. 
Webb, 135 S.W 2d 861, 281 Ky 201 
—McFarland v. McFarland, 92 S. 
W 3d 785, 263 Ky 434. 

Mich.—Stephenson v Golden, 276 N 
W 849, 279 Mich 710. 

66 C J, p 389 note 50. 

88 . Ky.—Sewell v. Sewell. 260 S W. 

2d 643—Hall v. Walton. 165 S W 2d 
806, 291 Ky. 779—Richardson v. 

Webb. 136 S W.2d 861. 281 Ky. 201 

65 C.J. p 390 note 51. 

89. U.S—Rosenberg v. Baum, C.C.A. 
Kan . 153 F.2d 10. 

Ind.—Carpenter v Carpenter, 27 N. 

E 2d 889, 108 Ind.App 221 
Ky—Evans v. I’ayne, 258 S W 2d 919 
—Gilnson v. Gibson. 249 S W.2d 53 
—Morris v. Thomas, 220 S.W.2d 
968, 310 Ky. .601. 

65 CJ. p 390 note 52. 

Agreement must be made before 
transfer of title 

Ind—Hadley v. Kays, 98 N.E.2d 237, 
121 IndApp. 112. 

Agreement must be supported by 
consideration 

Ind.—Hadley v. Kays, supra. 

No formal agreement or particular 
forms of words Is required for a re¬ 
sulting trust and it will not be per¬ 
mitted to fail because of a mere lack 
of form or method of proof if evi¬ 
dence clearly and unequivocally es¬ 
tablishes essentials for creation of 
such trust.—Hadley v. Kays, supra 
Fraud of grantee or trustee 

The phrase "without any fraudu¬ 
lent intent”, in statute providing In 
effect that where, by agreement and 
without any fraudulent intent, a 

969 


grantee Is to hold land in trust for 
the person paying the purchase mon¬ 
ey, a trust results In favor of the 
latter, refers to the grantor or to the 
person paying the purchase price, and 
not to the grantee or trustee.—Staab 
V. Staab, 146 P.2d 462, 158 Kan. 77. 

90. W.Va—Currence v. Ward, 27 S. 
E 329, 43 W Va. 367 

Property subject to resulting trusts 
generally sec supra § 98, 

91. U.S.—In ro Duncan & Goodell 
Co., D.C.Mass , 16 P’Supp. 650. 

Ala.—Ad.ams v. Griflln, 45 So.2d 22, 
25.3 Ala. 371—Young v. Greer, 36 
So 2d 619, 250 Ala 641. 

.4rk —Waldo Fertilizer Works v. 
Du'Jtcns, 177 S,W.2d 398. 206 Ark. 
7)7—Hunt V Hunt, 149 S W.2d 930, 
202 Ark 130 

Cal—Mazzera v Wolf. 183 P.2d 649, 
30 Cal 2d 631—Goes v. Perry, 115 
P2d 441, 18 Cal.2d 373—Von Zas- 
trow V, Schiffbauer, 260 P.2d 624, 
114 Cal App.2d 600—Elliott v 
Wood, 212 P.2d 906, 95 Cal.App.2d 
314—c’onwuy v Moore, 160 P,2d 
8C5, 70 Cal.App.2d 166—Kirk White 
! & Co V. Bieg-Hoffine Co.. 44 P.2d 

439. 6 Cal App.2d 188. 

Colo.—Valley State Bank v. Dean, 47 
! P 2d 924. 97 Colo. 161. 

Conn —Van Auken v. Tyrrell, 33 A. 
2d 339. 130 Conn. 289. 

I Ga.—Epps V. Epps, 76 S.E.2d 166, 209 
Ga. 643—Price v. Price, 64 S.E.2d 
678, 205 Ga 623—McCollum v. Mc¬ 
Collum. 43 S.E.2d 663, 202 Ga. 406, 
Idaho—Edwards v. Tenney, 164 P.2d 
143. 65 Idaho 784. 

Ill —McCabe v Hebner, 102 N.E,2d 
794, 410 III. 557. 

Iowa—Sinclair v. Allender, 26 N.W. 

2d 320. 238 Iowa 212. 

Mas.s—Gerace v. Gerace, 16 NE.2d 6, 
301 Ma.s.s. 14, 117 A.L.R. 1459. 

Miss.—Chichester v. Chichester, 48 
So 2d 123, 209 Miss. 628. 

Neh.—Holbein v. Holbein, 30 N.W.2d 
899, 149 Neb. 281. 

N.H.—French v. Pearson, 46 A2d 300, 
94 N.H. 18. 

N.J.—Gentile v. Gentile, 60 A2d 816, 
142 N J Eq. 383. 

N.C.—Bullman v. Edney, 61 S.E.2d 
338, 232 N.C. 465. 
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and effect to personal property,although' it 
has been held that it will not arise in property of 
perishable nature.^^ It has also been held that a 
purchase-money resulting trust cannot arise as to 
a joint bank account,or as to government bonds 
payable to a husband and wife, or to the husband 
and on his death to his wife.^S On the other hand, 
it was held that a trust resulted in favor of a 
child who purchased government bonds in his par¬ 
ent’s name.*^® "Where shares of stock®^ or bonds^® 
are transferred to one person but the payment is 
by another, a resulting trust may arise. Purchase 
of a draft for foreign credit with the funds of an¬ 
other may create the relationship of trustee and 
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cestui que trust,®* A resulting trust may exist as 
to a portion only of the property, or as to a part 
of the interest therein.^ However, the trust cannot 
exist in an idea for a patent;® nor can the trust 
exist in the patent itself when issued to one other 
than the inventor,® Statutes abolishing or altering 
the common-law rule that a resulting trust arises 
where the consideration is paid by one for the 
transfer of property to a stranger, discussed supra 
§ 116, have been construed to apply to real property 
only, and not to personal property,^ and it has been 
held that the quitclaim of an equity, real or sup¬ 
posed, to the owner of the legal estate is not within 
the statute;® but it has also been held that the 


Okl.—Klnpr v. Courtney. 122 P.2<1 
ini4, 190 Okl. 266. 

Or.—Unterklreher v. Unterkircher, 
195 P 2d 178, 183 Or. 583. 

Pa.—Cheater Houalnp Authority v. 

Ritter. 26 A 2d 72. 344 Pa, C53. 
Tenn.—Fehn v Schllcklintr, 176 S.W 
2d 37, 2G Tonn Apr 608. 

Tex.—La Force v. Bracken, 169 S.W. 
2d 466. 141 Tex. 18 

Utah.—Hawkins v. Perry, 263 P.2d 
372. 

Va.—Wllllam.s v. Powers, 190 S.E. 
149, 168 Va. 111. 

Wash—Creasman v. Boyle, 196 P.2d 
8.36. SI Wa.ah.2d 345. 

W.Va.—Carter v. Walker, 1 S.E.2d 
483. 121 W.Va. 81 

65 C.J. p 391 note 67. 

92. U.S —Firemen's Ins. Co. of New¬ 
ark, N. J. V. Show. D.CMont., 110 
P Supp, 623—In re Duncan & Good- 
ell Co, D.C Ma.ss., 3 6 F.Supp. 550. 
Cal.—Ooea v. Perry, 115 P.2d 441, 18 
Cal 2d 373—Moore v. Wlmmer, 174 
P.2d €40, 77 Cal.App.2d 199—Kirk 
White & Co. V. Bleg-Hoinne Co., 44 
P.2d 4?>9, 6 Cal.AppSd 188. 

N.C.—iJullman v Edney, 61 S E 2d 
338, 232 N.C. 466. 

Ohio.—Douglas V. Hubbard, 107 N.E. 
2d 884, 91 Ohio App. 200, appeal 
dismissed 104 N.E.2d 182, 157 Ohio 
St. 94, 

Wash.—Creasman v. Boyle, 196 P.2d 
836. 31 Wash 2d 345. 

66 C.J. p 391 note 58. 

Change from realty to personalty 

Where a resulting trust was Im¬ 
posed on a freehold and the interest 
involved subsequently became per¬ 
sonal property, the resulting trust, 
once attached, cannot be divested 
without the beneficiary’s consent, 
even though the interest is personal 
property, since a resulting trust may 
attach to personal property as effec¬ 
tively as it may be imposed on real 
property.—Sweesy v. Hoy, 272 Ill. 
App. S46. 

SEotor vehlolea 

(1) Where the purchase of a mo¬ 
tor vehicle is made with funds be¬ 


longing to another, a resulting trust 
Is ordinarily lmpres.sed on the car in 
favor of the person whose money is 
used.—Henry v. General Forming, 
Limited. 200 P.2d 786, 33 Cal.2d 223— 
42 C J. p 769 note 67. 

(2) Thl.s rule ha.s been hold to ap¬ 
ply even though the purchase i.s con¬ 
ditional and the legal title he.s not 
pa.ssed to the buyer.—^Carter v. Holt, 
28 Cal.App. 796. 164 P. 37. 

93. Tenn.—Union Bank v. Baker, 8 
Humphr. 447. 

65 C.J. p 391 note 69. 

94. Iowa.—Hill V, Havens, 48 N.W. 
2d 870, 242 Iowa 920. 

Where one with his own funds es¬ 
tablishes joint bank account in his 
own name and that of another, there 
is no resulting trust In favor of the 
one supplying the funds. 

U.S.—Zamberletti v. Zamberlettl, D. 

C Iowa, 105 P Supp. 873. 

Iowa.—Hill V, Havens, 48 N.W.2d 870, 
242 Iowa 920. 

95. Iowa.—Hill V. Havens, supra. 

96. Wash.—Maklnen v, George, 142 
P2d 910. 19 Wash 2d 340. 

Illegal purpose 

(1) Where there was no evidence 
or claim that daughter in purchasing 
United States savings bonds in name 
of her mother did so with intent to 
evade any treasury regulation or to 
defraud the government, or any indi¬ 
vidual, the "illegal purpose rule" had 
no application so as to preclude 
daughter from claiming ownership 
of bonds under a resulting trust.— 
Makinen v. George, supra. 

(2) Resulting purchase money 
trust for illegal purpose generally 
see infra § 123. 

Public policy 

Treasury regulations pertaining to 
form of registration of United States 
savings bonds, prohibiting transfer 
and limiting amount in bonds which 
may be held, do not show a "public 
policy” against registering bonds in 
name of another, so as to warrant 
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court in refusing to enforce a re- 
.sultlng trust in favor of daughter by 
reason of her purchase of bonds In 
name of mother on theory that en¬ 
forcement would be against public 
policy,—Makinen v. George, supra. 

97. Tenn.—McClung v Colwell, 64 
S W. 890, 107 Tenn. 692, 89 Am S.R. 
961 

98. N.H.—Reynolds v. Kenney, 179 
A. 16, 98 A.L.R. 751, 87 N.H. 313. 

99. Mo—Staslak v. Kaluckl, ADP., 
266 S.W. 978. 

1, Mass.—Braga v, Braga, 61 N,E.2d 
429, 314 Mass 666. 

66 C.J. p 391 note 62 
Part payment as resulting In pro 
tanto trust generally see infra i 
122 . 

Trust for alien 

(1) When alien paid for one-six¬ 
teenth interest in fishing schooner 
taking title In the name of citizen, 
a resulting trust arose in favor of 
alien unless federal statutes preclude 
a trust in an interest in a vessel 
from resulting in favor of an alien. 
—Braga v. Braga, supra. 

(2) Disabilities of aliens with re¬ 
spect to property see Aliens | 11 et 
seq. 

8. Va.—Hise V. Graaty, 166 S.E. 667, 
159 Va. 636. 

66 C J. p 391 note 63. 

3. Va,—Hise v. Grasty, supra. 

65 C.J. p 392 note 64. 

Holder of legal title to patent as 
trustee generally see Patents S 
218. 

4. N.T.—Coleman v. Mulligan, 66 N. 
T.S.2d C9G 

66 C.J. p 392 note 66. 

Mortgage on land is personal prop¬ 
erty Within the text rule. 

Kan.—Hannon v. Hanrlon, 84 P. 381, 
73 Kan. 26. 117 Am.S.R. 463. 

N.y.—Robbins v. Robbins, 89 N.T. 
251. 

65 C.J. p 392 note 80. 

5. Mich.—Munch v. Shabel, 37 Mich. 
166. 
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Statutory rule, while express as to real property, 
extends by implication to personal property.* 

§ 118, - Nature of Sale and Transfer or 

Conveyance 

Within the rule that a reeultlng trust arises in favor 
of one paying for a conveyance to another, a ^'convey, 
ance” includes any transfer of title, legal or equitable. 

Within the rule that a resulting trust arises in 
favor of the one paying for a conveyance to another, 
a "conveyance” includes any transfer of title,’ legal 
or equitable,* and embraces an executory contract 
for the sale of land,® although as to this, there is 
also authority to the contrary.^® If the circum¬ 
stances are sufficient for that purpose, a resulting 
trust will arise, although the property is purchased 

at a judicial,tax,i2 mortgage foreclosure, ^3 or 
execution^* sale. Where the consideration for an 
exchange of property is furnished by one person and 
the title is taken in the name of another, a resulting 
trust arises.15 Where a vendee has the deed made to 
a third person who gives a bond to convey to the 
vendee, such acts give rise to a trust,’® and, where 
two persons jointly purchase land from an admin¬ 
istrator, accepting his bond for title to be made to 
one of them only, the resulting trust arising in favor 
of the copurchaser is not affected by the fact that 

6. Ky.—Bryant’s Adm’r v. Bryunt, 

269 S W.2d 219. 

7. Ind.—McClellan v. Beatty, .S3 N. 

E,2d 1013, 116 Ind App. 173, rehear¬ 
ing denied 66 N.E 2d 327. 116 Ind 
App. 173. 

8 . Ind.—McClellan v. Beatty, supra. 

9. Ind.—McClellan v. Beatty, supra. 

m Mass—Exchange Realty Co v. 

Bines, 18 N.E 2d 425, 302 Mass. 93. 

ITo interest conveyed hy contract 
Where contract for purchase of 
realty granted no definite interest In 
land to vendee but only granted right 
to purchase land by paying a certain 
sum of money at fixed periods, proof 
that money paid under contract by 
vendee was obtained from a third 
person and that vendor was aware 
thereof did not establish a resulting 
trust under contract in favor of 
third person, so as to require vendor 
to account to third person for money 
paid under contract before contract 
could be cancelled as a cloud on title 
—Rosenthal v. Largo Land Co., 200 
So. 233, 146 Pla. 81. 

11. Ky.—Noel v, Fitzpatrick, 100 S. 

W. 321, 124 Ky. 787, 30 Ky.L. 1011. 

66 C.J. p 392 note 69. 
la. Mont.—Campanello v. Mercer. 

227 P.2d 812, 124 Mont. 628. 

13. Ark.—Hunt v. Hunt, 148 S.W.2d 

830, 202 Ark. 130. 


the bond for title did not bind the estate, being only 
the administrator’s individual bond.”’ A trust will 
result to one who advances the purchase money, 
whether the legal estate is taken in the names of 
the purchaser and others jointly,’* or in the names 
of others without that of the purchaser,’® or wheth¬ 
er in one name or several,®® or whether jointly or 
successively.®’ 

§ 119. -Nature and Source of Considera¬ 

tion 

a. Nature of consideration 

b. Source of consideration 

a. Nature of Consideration 

Under the rule that a resulting trust arises In favor 
of one paying the consideration for a transfer of prop¬ 
erty to another, the consideration need not be money, but 
may be anything of value. 

In order to make applicable the rule that a result¬ 
ing trust arises in favor of one paying the con¬ 
sideration for a transfer of property to another, it 
is not necessary that the consideration which moves 
from the cestui que trust should be money,®® pro¬ 
vided it is something of market®® value.®^ It may 
be lands,®® goods,®* materials,®’ money,®* parting 
with an inchoate interest in land,®® a bond or mort- 

the ppraon paying the purchase price 
by raising a resulting trust in his 
favor.—Bowman v. Pettersen, 102 N. 
Ifl 2d 787, 410 Ill. BID. 

19. Tex—Smith v. Strahan, 16 Tex. 
314, 67 AmD. 622. 

20. Tex,—Smith v, Strahan, supra. 

21. Tex—Smith v. Strahan, supra 

22. N.H.—Bailey v. Scribner, 80 A 
2d .^86. 97 N.H. 6.'5—Shelloy v. Lan¬ 
dry. 79 A.2d 626, 97 N.H. 27. 

Or —Pox V. Maurer, 164 P.2d 417, 178 
Or 64 

66 CJ. p 392 note 82. 

23. Ala—Bibb v. Hunter, 79 Ala. 
351 

Cal —Los Angeles, etc., Oil, etc., Co 
V. Oicidental Oil Co., 78 P. 26, 144 
(!al 628 

24. Mo—Bryan v. McCaskiH, 226 S. 
W 682, 284 Mo 683. 

66 C.J P 392 note 84, p 393 note 98 

25. N.C.—Greensboro Bank & Trust 
Co. V. Scott, 114 S.E. 476, 184 N.C. 
312. 

26. N.C.—Greensboro Bank & Trust 
Co. V. Scott, supra. 

27. NH.—Bailey v, Scribner, 80 A. 
2d 386. 97 N.H. 66. 

28. N.H.—Bailey v. Scribner, supra. 

65 C.J. p 393 note 87. 

29. Iowa—Taniingo v. Freiberg, 176 
N.W. 791, 188 Iowa 788. 

66 C.J. p 393 note 89. 


14. Ark —Beloate v. Hennessee, 99 ] 
flW. 681. 81 Ark. 478. 

66 C.J p 392 note 70. 

15. Ark—Reeves v Reeves, 264 S. 
W. 979, 165 Ark. 505. 

65 C J p 393 note 88. 

16. Ky.—Hardin v. Baird, Lltt.Sel. 
Caa. 340. 

17. Tex—Scranton v. Campbell, 101 
S.W. 285, 46 TcxCiv.App 388 

18. Cal.—Socol v. King, 223 r 2d 
627, 36 Cal,2d 342—.Tones v Kelley, 
262 P.2d 859, 121 Cal,App.2d 130— 
In re Kaphael's Estate, 252 P 2d 
979, 116 Cal App 2d 625— Trimble 
V. Coffman. 261 P.2d 81, 114 Cal 
App 2d 618. 

111 .—Bowm.an v. Petter.sen, 102 N E 
2d 787. 410 III. 519—Peters v Mey¬ 
ers, 96 N.R2d 493. 408 Til. 2.63— 
Kane v. Johnson, 73 N.E 3d 321, 
397 Ill. 112, 

N.H.—Shelley v. Landry, 79 A 2d 626, 
97 N.H. 27. 

65 C.J. p 392 note 74. 

Resulting trust as to Joint purchas¬ 
ers generally see infra 5 122. 
Expression of intent 

The expressed Intent as shown by 
direction in purchase contract that 
title Is to be conveyed to grantees 
as joint tenants and not as tenants 
In common and by the Joint tenancy 
Itself, standing alone, must give way 
[ to the rule of equity which protects 
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gage, or other securities,^® credit,*' the perform¬ 
ance of professional^^ or other®* services, or care 
and support.®'* It may be the release of an obliga¬ 
tion,®^ such as a release from a liability which the 
trustee owes the cestui que trust,*® release of a 
share in the proceeds of a sale of property,®'*^ or the 
payment of an indebtedness of the grantor to an¬ 
other,®* or it may be a promise.®® Natural love and 
affection alone are an insufficient consideration to 
establish the resulting trust.'*® The mere indorse¬ 
ment of a promissory note in order to enable an¬ 
other to borrow money to purchase property is not 
sufficient to create a resulting trust.'** The satis¬ 
faction of a fictitious debt is not sufficient con¬ 
sideration to support a resulting trust.'*® 

b. Source of Consideration 

One claiming that property conveyed td another Is 


subject to a resulting trust In his favor must have been 
the owner of the consideration given for the conveyance. 

In order that the rule that a resulting trust 
arises in favor of one supplying the consideration 
for a conveyance to another may apply, it is es¬ 
sential that the person who claims the benefit of the 
trust should have title to, or an interest in, the con¬ 
sideration used,^® that is, such person must have 
furnished the consideration^^ or a part of it.^5 So 
the money or assets must belong to such person,'*® 
or by its payment by another he must incur an obli¬ 
gation to repay, so that the consideration actually 
moves from him.^’^ However, the consideration may 
have been paid cither by*® or for'*® the person claim¬ 
ing the resulting trust. It is sufficient if it was 
furnished by another on his behalf^® or on his 
credit.®' It has been held that the fact that the 
purchase price is paid from income derived from the 


30. N.G.—Greensboro Bank & Trust 
Oo. V. Scott, 114 S.E. 476, 184 N.C. 
312. 

66 C.J. P 393 note 93. 

31. Ala.—Bibb V. Hunter, 79 Ala. 
351. 

N.C—Greensboro Bank & Trust Co, 
V. Scott, 114 S.E. 475, 184 N.C. 312 

32. Ga—Hines v. Johnston, 23 S.E, 
470, 96 Ga. 629. 

65 C.J. p 393 note 95. 

33. N.II.—Bailey v. Scribner, SO A. 
2d 386, 97 N.II. 65—Shelley v. Lan¬ 
dry, 79 A.2d 626, 97 NH 27. 

Okl —Gill V. First Nat. Bank & Trust 
Co. of Oklahoma City, 169 P.2d 717, 
195 Okl 607. 

65 C.J. p 393 note 96 

34. Vt.—Corey v. Morrill, 42 A. 97C, 
71 Vt. 51. 

35. N.H.—Bailoy v. Scribner, 80 A. 
2d 3 86, 97 NH 65. 

36. N.C.—Greensboro Bank & Trust 
Co. V. Scott, 114 S E. 476, 184 N.C 
312. 

37. N.J—F.ay v. Fay, 24 A. 103C, 50 
NJEq. 260. 

38. Kan—Garlen v. Trobridge, 104 
P. 10C7, 80 Kan 720. 

39. N.H.—Bailoy v. Scribner, 80 A. 
2d 380, 97 N H C6. 

40. Iowa—Frame v. Wright. 9 N.W. 
2d 304, 147 A L H. 1154. 

65 C.J P 393 note 99. 

41. Ga—Holmes v, lioimes, 113 S E. 
81, 163 Ga 7 90, 

42. Cal—Treager v. Friedman. 179 
P.2d 387, 79 Cal.App 2d 151. 

Transaction in fraud of creditors 
Any presumption of a resulting 
trust in favor of mor Igagoes arising 
from fact that purchaser at fore¬ 
closure sale under deeds of trust on 
realty and chattel mortgages paid 
no money but used the credit of in¬ 
debtedness secured by such instru¬ 


ments was overcome by evidence 
that such indebtedne.ss was fictitious 
and entire tran.saction. including giv¬ 
ing of mortgages and foreclosure 
thereof, was solely for purpose of 
protecting property from mortgagor's 
creditors—Treager v. Friedman, su¬ 
pra. 

43. Mo.—Purvis v. Hardin, 122 S.W. 
2d 936. 343 Mo 652 

Tex — Corpus Juris cited In Morrison 
v. Fainter, CivApp, 210 S W.2d 
24.5. 249— Corpus Juris cited in Cof- 
rteld V. Sorrells, Civ.App., 183 S.W. 
2d 22.3, 226 
65 C .1 p 393 note 3. 

44- Okl.—Olclaiionia City v. Vahl- 
berg, 173 P.2d 7::6. 1.97 Okl, 61.3. 

Tt'X —Berrv v. Jthme. Civ.App, 20.5 
S W 2d 632— Corpus Juris cited in 
.loiin.ston v Winn, Civ App , 105 S 
W.2d 398. 401. 

65 C J. p 39.3 note 4. 

Pa> nieiit of coM.sidei .ition as loan to 
gnmlee see inlra 5 133. 

45. Ill - Pickier v. Pickier, 64 N.E 
311, 189 Ill 168 

6.5 C J. j) 393 note 5. 

Part ita.Miient generally see infra § 

122 . 

Payment by joint puriha.ser.s see in¬ 
fra § 122. 

46. Wash—C.atkonen v. Albert.^. 83 
P2d 899, 196 Wash 676, 135 A.L.R. 
209. 

65 C.J p 394 note 10 

47. Rl.i.ss — Cohi'ti V. Simon, 23 N.E 
2d 863. 30 i M.is.s .3 75. 

F’a.—Jcnmng.s v Everett, 65 A.2d 
569, 161 Pn Super 443. 

65 tbJ. p 394 note 11. 

Express or implied obligation 

Obligation to repay need not be ex- 
presa, but may be implied,—Viner v. 
Untrecht, 158 l*.2d 3, 26 <’al 2d 261. 

48. 111.—Wright V. Wright. 118 N.E. 
2d 280. 2 111.2d 246. 
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Mont.—McKenzie v. Evans, 29 P.2d 
657. 96 Mont. 1. 

65 C.J. p 393 note 6. 

49. Ala—Albae v. Harbin, 30 So 2d 
459. 249 Ala. 201 

Ill —Wright V. Wright, 118 N.E 2d 
280, 2 Ill. 2d 246 

Mont.—McKenzie v. Evans, 29 P.2d 
657, 96 Mont. 1. 

Okl.—McKi-nna v. T,asswell, 250 P. 

2d 208. 207 Okl. 408. 

6.5 C J. p 393 note 7. 

50. Ala.—Bibb v. Hunter, 79 Ala 
351. 

Mont—McKenzie v. Evans, 29 P 2d 
657, 96 Mont. 1. 

Ohio—Rice V. James, 6 Ohio Supp. 
‘2 14. 

Pa.—In re Gerlaeh’s E.state, 72 A.2d 
271, 364 Pa. 207, 16 A L R 2d i:!97 

51. Cal —Vmer v. Untrecht, 158 P 
2d 3, 26 Cal 2d 261—Stromerson v. 
Avenll, 133 P2d 617, reheard 141 
l’.2d 732. 22 Cal.2d 808. 

Ill —MtOonnell v. Holden, 186 NE 
.572, 362 lil 362. 

Mi.ss —Campbell v. Millsaps, 12 So. 
2d 526. 

N Y.—Le Fevre v. Reliable I’aint 
Supply Co.. 273 N.Y.S. 903, 152 

Mi.se 594 

Okl —McKenna v. Lasswell, 250 P. 

2ci 208. 207 Gkl. 408. 

Pa—In re Gerlach’s Estate, 72 A 2d 
271. 364 Pa 207. 16 A.L.R. 1397 - 
Jennings v. Everett, 66 A.2d 569, 
161 Pa Super. 443. 

65 C J p 394 note 9 

Conveyance to lender as creating re- 
.sulting trust In favor of borrower 
see .supra § 107. 

Implied promise to pay 

In action to e-stablish resulting 
tru.st. evidence that claimant made 
down payment on purchase price and 
subsequent in.stallment luoinents 
thereon, and that transferee of real¬ 
ty agreed to hold title as a con- 
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property is not an obstacle to the creation of a re¬ 
sulting trust.®* 

Where the proceeds of the sale of one’s property 
are used to purchase other property, title being taken 
in the name of a stranger, a resulting trust may 
arise.®3 A resulting trust will not arise in favor 
of a person by or on behalf of whom no part of the 
consideration is furnished nor will a resulting 
trust arise where the alienee himself in effect pays 
the consideration.®® Where a purchaser’s down 
payment is used by the vendor to pay another for 
the same property, a resulting trust does not arise 
in favor of the purchaser,®® The fact that the mon¬ 
ey which the stockholders paid into a corporation 
was used to purchase land in the name of the corpo¬ 
ration does not result in a trust m favor of the 
stockholders.®'^ 

The source from which the person claiming the 
resulting trust obtained the consideration is imma¬ 
terial.®® 


TRUSTS §§ 119-12(t 

§ 120. -Time of Payment 

In order that a trust may result In favor of one 
supplying the consideration for a transfer of property 
to another, the consideration must be furnished or paid 
at or before the time title to the property passes, as a 
part of the original transaction of purchase. 

In accordance with the general rule discussed 
supra § 120 e as to when a resulting trust is created, 
a trust resulting from the payment of the considera¬ 
tion by one for a conveyance to another must arise, 
if at all, from the state of facts existing at the time 
the legal title to the property is acquired,®® and can¬ 
not arise from matters coming into existence after¬ 
wards,®® and the person claiming the benefit of the 
trust must then occupy such position as will entitle 
him to be substituted for the grantee.®^ Hence, in 
order to create a resulting trust in favor of one, 
by or on behalf of whom the consideration is paid 
or furnished for the purchase of property which 
is purchased in the name of another, the considera¬ 
tion must be furnished or paid at or before the time 
the title to the property passes, as a part of the 
original transaction of purchase,®* or an absolute 


venience to claimant, raised Implied i 
promise on claimant's part to pay ] 
Installments, for which tranafereo 
had a.«isumed liability—.Stone v Loh- 
slen, 247 P.2d 367, 112 Cal.App 2d 
760. 

Sa. Cal.—Stromerson v. Avorill, 123 
P.2d 617. reheard 141 P 2d 7.22. 22 
Cal.2d 808—Watson v. Poore, 115 
P.2d 478, 18 Cal 2d 302. 

53. Idaho.—Jauasaud v. Samuels, 71 
P.2d 426, 68 Idaho 191. 

54. Ala.—Talley v. Talley, 26 So 2d 
58C, 248 Ala. 84. 

Pa.—Gray v. I,<eibort. 63 A.2d 132, 
3.67 Pa 1.30 
6.6 C..1. p 394 note 12. 

Contributions for benefit of family 
Contributions by friends and neig'h- 
bor.s to as.sist plaintiff’s brother m 
purchasing farm for beneht of family 
did not give rise to a result mg trust 
m f.avor of plaintiff and his brothers 
and sister.s,—Dickinson v. Dickinson, 
40 A 2d ISt, 131 Conn. 392. 

55. Cal.—Helmer v. Holmer, 197 P. 
2d 558, 87 Cal,App.2d 682. 

65 C.J. p 394 note 13. 

56. Cal.—Hagge v. Drew, 165 P.2d 
461, 27 Cal.2d 368. 

67. Tex —Byerly v. Carney, Civ.App., 
161 S.W 2d 1105, error refused. 

58. Ill.—Harrison v, Harrison, 107 
N.E. 128, 265 Ill. 432. 

69. Ala.—Martin v. Carroll, 66 So.2d 
69, 259 Ala 197—Hooks v. Hooks, 
63 So 2d 348, 258 Ala. 427—Talley 
V. Talley, 26 So.2d 686, 248 Ala 
84. 

Ark.—Wilson v. Wilson, 204 S.W.2d 
479, 211 Ark, 1030—Parks v. Parks, 


182 S.W.2d 470, 207 Ark. 720—i 
Hatcher v. Wasson, 87 S.W,2d 578, 
191 Ark. 765. 

Cal.—Bradley v. Duty, 166 P.2d 914, 
73 Cal.App 2d 622. 

|Ga — Estes v. Estes, 66 S.E.2d 217, 
205 Ga. 814. 

Ill.—Johnson v. Johnson, 116 N.E.2d 
617, 1 Ill.2d 319—Fields v. Fields. 
114 N.E.2d 402, 416 Ill. 324—Kohl- 
haas V. Smith, 97 N E.2d 774, 408 
Ill, .536—Peters v. Meyers, 96 N.E. 
2d 493. 408 111 263—Craven v. Cra¬ 
ven, 96 N.E.2d 489, 407 111. 262— 
Murray v. Itehrendt, 76 NK.2d 431, 
399 Ill 22—15rod v. Prod, 61 N.E. 
2d 675, 390 Ill. 312—Wesemann v. 
Pi.scher, 56 N.E.2d 666, 323 Ill. 

App 617 

Ind.—McClellan v. Beatty, 63 N.E. 

2d 1013, 115 Ind.App, 173. 

Iowa—Andrew v. M.artin, 254 N.W. 
67, 218 Iowa 19. 

Mass.—S.aulnicr v. .‘^aulnler, 103 N.E. 
2d 225, 328 Mass. 238-—Cohen v 
Simon, 23 N E 2d 863, 304 Mas.s. 375 
—Moat V. Moat, 17 N.E 2d 710, 301 
Mas.s 4 69. 

Mo—Kich v. Williams. 222 S.W.2d 
726—Corpus Juris cited la Adams 
v. Adams, 15G S.W.2d GIO, 614. 
Okl—McKenna v. Lasswell, 260 P 2d 
208, 207 Okl. 408. 

Tenn.—Walker v. Walker, 2 Tenn 
App. 279. 

Tex.—Morrison v. Farmer, 21.3 S.W 2d 
813, 147 Tex. 122—Wright v. 

Wright, 132 S.W.2d 847. 134 Tex 
82—Landon v. Brown, Civ.App., 266 
S.W.2d 404—Tolle v. Sawtelle, Civ. 
App., 246 S.W.2d 916, error refused 
—Bunnell v. Bunnell, Civ.App, 217 
S.W.2d 78—Klein v. Sibley, Civ. 
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App., 203 S.W.2d 239—John.ston v. 
Winn, Civ.App., 105 S.W.2d 398, 401. 

65 C.J. p 394 note 14. 

60. Ga.—Baker v. Schneider, 80 S.E. 
2d 783, 210 Ga. 493. 

Ill —Craven v. Craven, 95 N.E.2d 
489, 407 Ill 252—Murray v. Beh- 
rendt, 76 NE.2d 431. 399 Ill. 22. 
Mo—Rich V. Williams. 222 S.W.2d 
726. 

Tex —Landon v. Brown, Civ.App., 266 
S.W.2d 404—Wise v. Cecil, Civ. 
App., 135 S.W 2d 235—Corpni Juris 
cited iu Johnston v. Winn, Civ. 
App, 105 S.W,2d 398, 401. 

66 C.J. p 395 note 15. 

Condltioa Bubsegueat 

A resulting trust in favor of one 
furnishing con.sideration paid for 
property cannot be predicated on a 
condition subseauent but must arise 
at the inst.ant the purchase price 
is paid by one and title taken in 
the name of another, if it arises at 
all —Bowman v. Pettersen, 102 N.E. 
2d 787, 410 Ill. 619. 

61. Iowa.—Harnagel v. Fett, 244 N. 
W. 704, 215 Iowa 868. 

65 C.J. p 396 note 16. 

62. U.S.—Firemen’s Ins. Co. of New¬ 
ark, N. J. V. Show, D.C.Mont., 110 
F Supp. 523. 

Ala—Martin v, Carroll, 66 So.2d 69, 
269 Ala. 197—Hooka v. Hooks, 63 
So.2d 348, 258 Ala. 427—Young v. 
Greer, 35 So 2d 619, 260 Ala. 641— 
Talley v. Talley. 26 So.2d 686, 248 
Ala. 84. 

Ark—James v. James, 221 S.W.2d 
766, 216 Ark. 509—Simpson v. 

Thayer, 217 S.W.2d 364, 214 Ark. 
566—Wilson v. Wilson. 204 S.W.2d 
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obligation to pay must be incurred by bim as a 
part of the purchase at or before the time of the 
conveyance.** 

A resulting trust may be declared in favor of 
one who paid nothing at or before the conveyance 
provided he at that time became obligated to pay 
the purchase price.®* A payment subsequent to the 


transfer of title will not support a resulting trust** 
unless it is made in pursuance and as a part of the 
original transaction of purchase,** as where he se¬ 
cures it at that time to be thereafter paid,*^ although 
it is not sufficient that the money is paid after the 
purchase to a third person, in payment of securities 
given by such person at the time of the purchase.** 


479, 211 Ark. 1030-->McKlndle7 v. 
Humphrey. 161 S.W.2d 962. 204 
Ark. 333—CoBtleberry v. Caatlo- 
berry, 166 S.W.2d 44. 202 Ark. 1039. 
CaL—^Neusted v. Skemawell. 169 P.2d 
48. 69 Cal.App.2d 861>->Klrk White 
4b Co. T. Bieg-Hofflne Co.. 44 P.2d 
439. 6 Cal.App.2d 168. 

Del.—Bodley v. Jones, 69 A.2d 463, 
so Del.Ch. 480. 

Fla.—Womack v. Madison Drug Co.. 

20 So 2d 266. 15.6 Fla. 836. 

Ga.—Jneknon v. Paver, 77 S.K.2d 728, 
210 Ga 68—Estes v. Estes, 66 S.E. 
2d 217, 205 Ga. 814—Lofcfflns v. 
Daves, 40 S E 2d 620. 201 Ga. 628— 
Hurst ▼. Hurst, 184 8 E. 867. 182 
Ga. 138—Bell v. Bell. 172 S.B. 666, 
178 Go. 236. 

HI.—Wrlffht V. Wrlffht. 118 N.E.2d 
280, 2 III 2d 24C—Oaven v. Craven. 
96 NE2d 489, 407 Ill. 262—Tunt- 
land V Haugen, 78 N E 2d 308, 399 
Ill. 696—GurlolU v. Curiclll, 67 N.B. 
2d 879. 388 IIL 216—Harmony Wuy 
Bridge Co. v. Leathers, 187 K.E 
432, 3S3 HI. 378. 

Md.—O’Connor v. Estovex, 36 A.2d 
143. 183 Md. 641. 

Miss.—^Wax V. Pope, 168 So. 64, 175 
Ml*).**. 784, 

Mont.—Humbird v. Amet, 44 P.2d 
75C. 99 Mont 499 

Pa—^Rphm V. Itchm, 82 Pa.Diat. & 
Co. IM. I 

Tenn—Fehn v. Schllckllng, 176 B.W. 

2d 37, 2C Tonn.App fi08 
Tex—Wriglit v. Wright, 182 S.W.2d 
847, 134 Tex. 82—Klein v. Sibley. 
CivApp., 203 S.W.2d 239—Cluck v 
Sheets. Clv.App., 171 S W 2d 857. 
aOlrmed 171 S.W2d 860, 141 Tex 
219—Johnston v. Winn, Civ App , 
lOB SW.2d 398, error dismissed 
Wash.—Chrkonen v. Alberts, 83 P2d 
899, 196 Wash 675, 136 A.L..R 209. 
66 r J, p 306 note 17. 

payment after ooatraot hut prior 
to oonveyaaoe Is sufflaent. under 
the text rule.—^Neusted v. Skemswell, 
169 P2d 49. 69 Cal App.2d 361—66 
C.J. p 395 note 17 [e]. 

63. Cal.—^Ncusted v. Skemswell. bu> 
pro. 

Fla.—Womack v. Madison Drug Co., 
20 So.2d 256, 165 Fla 335 
Ga.—Loggins v. Daves, 40 SE.2d 620, 
201 Ga 628. 

Ill.—Bride v. Stormer, 16 N.E 3d 282, 
368 Ill 624. 

Ind—McClellan v. Beatty, 63 N.E.2d 
1013, 115 Ind.App. 173, rehearing 
denied £6 N.E.2d 827, 115 Ind.App. 
178. 


Miss,—Wax V. Pope, 168 So. 64, 176 
Miss. 784—Bush v. Bush, 99 So. 
161, 184 Miss. 628. 

Mo.—^Mays v. Jackson, 146 8.W.2d 
392. 346 Mo. 1224. 

Pa—^Royer v. Royer. Com.Pl., 62 
Montg.Co. 90. 

Tex.—Wright v. Wright, 182 8.W.2d 
847, 134 Tex. 82—Dickens v. Dick¬ 
ens. Clv.App., 241 S.W.2d 668—Wise 
V. Cecil, C1V.APP., 136 S.W.2d 236. 

Wash.—Carkonen v. Alberts, 83 P.2d 
899. 196 Wash. 576, 135 A.L.R. 209. 

Ohllgatlos eaaaot hs sstabllstaad by 
lavaltd parol agresmsat 

Ga .—Loggias v. Daves, 40 S.E.2d 620, 
201 Ga. 628. 

64L Or.—^Fox v. Maurer, 164 P.2d 417, 
178 Or. 64. 

05. Ala—Talley v. Talley, 26 So.2d 
686. 248 Ala. 84. 

Ark —Simpson v. Thayer, 217 B W.2d 
354, 214 Ark. 566—McKlndrey v. 
Humphrey, 161 aw.2d 962, 204 Ark. 
333. 

Cal —Elliott V. Wood, 212 P.9d 906. 96 
Gal.App 2d 314—McQuin V. Rice. 
199 P2d 742, 88 Cal.App 2d 914. 

Fla,—^^Vomack v. Madison Drug Co., 
30 So 2d 266, 165 Fla. 336. 

Ga,--Jackson v. Faver, 77 S E 2d 728, 
210 Ga 68—Logglns v. Daves, 40 

I 2d 620, 201 Ga. 628—Archer v | 
Kellev, 21 SB.2d 51, 194 Gr. 117. 

Ill—lliUe v. Barnes, 77 N.E,2d 809, 
399 Til 262. 

Ind—McClellan v. Beatty, 63 N.E.2d 
1013, 116 Ind.App. 173, rehearing 
denied 66 K.E.2d 327, 116 Ind.App. 
173 I 

Mslss —Saulnler v. Snulnler, 103 N.E. 
2d 226, 328 Mass 23K 

Miss —^Windham v. Windham, 67 So 
2d 467—^Wax v. Pope, 168 So. 64, 
175 Mass. 784, 

N.J.—Mott V. lossa, 181 A. 689, 119 N 
J.Eq 185. 

Okl —^Adams v. Adams, 256 P.2d 458, 
208 Okl 378 

Pa.—Stobert v. SLobert, Com.Pl., 98 
rittsb Leg.J, 233. 

Tex.—Cluck V. Sheets, 171 S.W.2d 1 
860, 141 Tex 219—I^ondon v. | 

Brown, Civ.App, 266 S.W 2d 404— 
Sims V. Duncan. CivApp., 19.5 S.W 
2d 166, error refused no reversible 
error—Cluck v Sheets, Civ.App, 
171 S.W.2d 857, amrmed 171 S.W 
2d 860, 141 Tex. 219 

Wash.—Carkonen v. Alberts, 83 P 3d 
899, 196 Wash. 576, 135 A.L.R. 209 

66 aJ. p 896 note 18. 
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66. Cal.—Stone ▼, Lobslen, 247 P. 

2 d 357. 112 Cal.App.2d 760. 

Fla.—^Womack v. Madison Drug Co.. 

20 So.2d 266, 166 Fla. 236. 

Mass.—Saulnler v. Saulnler, 108 N. 
E.2d 226, 328 Mass. 288—Cohen v. 
Simon, 23 N.E.2d 868, 304 Moss. 
376—Moat T. Moat, 17 710, 

301 Mass. 469. 

Tenn.—Pehn v. Schllckllng, 176 S.W. 

2d 37, 26 Tenn.App. 608 
Tex.—Wright v. Wright. 182 S.W.2d 
847, 124 Tex. 83—Landon v. Brown, 
Civ.App., 266 8.W.2d 404, refused 
no reversible error. 

65 C.J. p 896 note 19. 

Xnstallmuit payasnts 

(1) When the purchase pries con¬ 
sists of a cash payment and others 
which are payable in deferred install¬ 
ments. the right to resulting trust de¬ 
pends on the payment of that which 
was Immediately payable, and an ob¬ 
ligation to meet those wbloh are de¬ 
ferred as they mature.—^Upchurch v. 
Goodroo, 6 So.2d 869, 242 Ala 396. 

(2) Where Initial payment was 

made at time deed was passed to an¬ 
other by person claiming benefit of 
Implied resulting trust pursuant to 
Intent that person claiming the trust 
should pay the purchase price. Ini¬ 
tial payment would support estab- 
liHhment of trust, and subsequent 
payments, made In accordance with 
original intention, would establish 
that portion of the Claim.—^Estes v. 
Fetes, 65 S.E 2d 217, 205 Go. 814— 
Price v. Price, 64 S.E 2d 678, 205 
Ga 623—Williams v. Porter, 42 S.B. 
2d 476, 202 Ga. 113—Logglns t. 

Daves, 40 8,E.2d 620, 201 Go. 628. 

(3) The Intent at time the convey¬ 
ance was made that one claiming ben¬ 
efit of implied resulting trust should 
pay purchase money may be estab¬ 
lished by proof of an initial pay¬ 
ment by one claiming benefit of the 
trust, at or bofoie time title Is con¬ 
veyed to anotlior, and in such a case, 

I In absence of satisfactory proof to 
contrniy, It may bo presumed that 
I the one making such initial payment 
I would i-omph'te the payments to pro- 
I tect hls equitable title—Liogglna v. 
<r>avc», 40 S.E.Sd 520, 201 Go. 628. 

'07. Ark—Wilson v. Wilson. 204 & 
W 2d 479, 211 Ark. 1030. 

65 C.J. p 397 note 20. 

68. Vt.—Pinnock v. Clough, 16 Vt. 
600, 42 Am D. 621. 

Va.—Beecher v. Wilson, 6 S.E. 209, 
84 Va. 813, 10 Am.S.R. 888. 
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In the absence of an agreement by the cestui que 
trust to pay a note for part of the purchase price, 
given by the person in whom legal title vested, pay¬ 
ment by the cestui que trust subsequent to the vest¬ 
ing of title will not raise a resulting trust in his 
favor for the fractional part of the property thus 
paid for,®® although an agreement to pay the note 
will raise such trust.*^® The assumption, after the 
purchase, of an obligation to pay for the property 
will not create a resulting trust.Events subse¬ 
quent to the purchase of the property and the trans¬ 
fer of the title may be considered in determining if a 
resulting trust was raised where they throw light on 
the intention with which the purchase was made.72 
Thus, the fact that the payor manages the property, 
collects rents, pays taxes and insurance, pays for 
repairs and improvements, or otherwise asserts own¬ 
ership, and the acquiescence by the transferree in 
such assertion of ownership show that a resulting 
trust rather than a gift was intended;^® whereas if 
the grantee exercises dominion over the property 
and the payor does not attempt to do so, it in¬ 
dicates that the purchase was made with the inten¬ 
tion of conferring the beneficial interest in the 
property on the grantee.^^ 

§ 121. — Mode and Sufficiency of Pay¬ 
ment 

One elaimlnq ■ resulting trust In property conveyed 
to another must furnish the consideration, whether It la 
money, assets, or an obligation to pay, as part of the 
original transaction of purchase. 


TRU83S §§ 120-122 

It is essential to the creation of the resulting trust 
that the money or assets furnished by or for the 
person claiming the benefit of the trust should enter 
into the purchase price of the property^® Payments 
or outlays which are not the purchase price or the 
consideration for the transfer of the property will 
not support a resulting trust.'^® So, where a portion 
of the purchase money was given to the grantee at 
various times before the purchase of the land with¬ 
out reference to the purchase, no resulting trust 
arises.^^ This does not mean, however, that such 
person should actually count out and pay down the 
money to the vendor;'^® it is sufficient if the money 
or its equivalent is furnished to the person who 
pays the purchase money,"^® or if there is an absolute 
obligation to pay, incurred by the person claiming 
the benefit of the trust,®® or by some other person 
on his behalf,®! as a part of the original transaction 
of purchase. A trust will not result to one who 
merely guarantees the obligation.®® 

§ 122. - Part Payment 

In the absence of a statute modifying the common- 
law rule, a trust results pro tanto in favor of one paying 
part of the consideration for the transfer of property 
to another unless he manifests an intention that a re¬ 
sulting trust should not arise, or that a resulting trust 
to that extent should not arise. 

As a general rule, where a conveyance is made 
in the name of one person and a part of the con¬ 
sideration is paid by another, a trust results in the 
latter's favor pro tanto,®® particularly where there 


69. N.H—Crowley v. Crowley, 66 A, 
190, 72 N.H. 241. 

70. N.H.—Crowley v. Crowley, su¬ 
pra, 

71. Ga.—Logglns v. Daves, 40 S.E. 
2a 620, 201 Ga. 628. 

7a. Mo.—Warford v. Smoot. 237 S. 

W.2d 184, 361 Mo. 879. 

Okl—Mr.Kenna v. Lasswell, 260 P, 
2d 208, 207 Okl 408. 

73. Mo.—Warford v. Smoot, 237 S. 
W.2d 184. 361 Mo. 879. 

74. N.J—O’Neal v. O'Neal, 74 A.2d 
614, 9 N.J.Super. 36. 

76. Ala.— Corpus Juris cited la 
Young V. Greer, 86 So.2d 619, 621, 
250 Ala. 641. 

Oal.—Elliott V. Wood. 212 P.2d 906, 
96 Cal.App.2d 104—McQuln v. Ilice, 
199 P.2d 742, 88 Cal App 2d 914. 
Tex.—^Patrick v. McGaha, Clv.App., 
164 S.W.2d 236—Wise v. Cecil, Civ. 
App., 136 S.W.2d 236, error refused. 
66 C.J. p 397 note 23. 

76. Hawaii.— Wery v. Pacific Trust 
Co., 33 Hawaii 701. 

Pa.—^Farmers Trust Oo. of Lancaster 
T. Bevls, 200 A." 64, 331 Pa. 89. 


Payment for improvements on land 
see supra 8 Hi. 

77. Ill.—Lord v. Reed. 98 N.E. 663, 
254 111. 350. Ann.Cas,1913C 139. 

Paymeats for family purposes 
Where parties were living togeth¬ 
er as a family and money paid by 
the one was for family purposeH, 
no sum could be allocated specifical¬ 
ly to contract so as to create a re¬ 
sulting trust in his favor, even 
though there may have been some 
sort of agreement between the par¬ 
ties.—Hille V, Barnes, 77 N.E.2d 809, 
399 Ill. 262. 

78. Ala,—^Adams v. Griffln, 46 So 2d 
22, 253 Ala, 371 — Corpus Juris cited 
in Young V. Greer, 35 So.2d 619, 
621, 250 Ala. 641. 

65 C.J. p 397 note 24. 

79. Ala.—^Adams v. Griffin, 45 So.2d 
22, 253 Ala. 371— Corpus Juris cited 
In Young V. Greer, 36 So.2d 619, 
621, 250 Ala. 641. 

65 G.J. p 397 note 25. 

80. Ala.—^Albae v. Harbin, 30 So.2d 
469. 249 Ala. 201. 

Mass,—MacNeil v. MacNell, 43 N.E. 
I fid 667, 312 Mass. 183—Druker v. 
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Druker, 31 N.E.2d 524, 308 Mass. 
229. 

Tex —Patrick v. McGaha, Civ.App., 
164 SW.2d 236—Wise v. Cecil, Civ. 
App., 135 S.W.2d 235. 

65 C.J. p 397 note 26. 

81. Ill.—Skahen v. Irving, 69 N.E. 
610, 206 III. 597. 

65 C.J. p 397 note 37. 

82. N.J.—Grant v. Steenland Const 
Co.. 132 A. 850. 99 N.J.Eq. 82. af¬ 
firmed 136 A. 917, 100 N.J.Eq. 566 

83. Ala.—^Jacksonville Public Serv¬ 
ice Corp. v. Profile Cotton Mills, 
180 So 583, 236 Ala. 4. 

Ark—Llsko V. Hicks, 114 S.W.2d 9. 
195 Ark. 705—Chase v. Andrus, 91 
S W2d 1035, 192 Ark, 418—Clark v. 
Clark, $6 S.W.2d 937, 191 Ark. 461 
Cal—Socol v. King, 223 P.2d 627, 36 
Cal.2d 342—Watson v, Poore. 115 
P.2d 478, 18 Cal.2d 302—Gerstner v. 
Scheuep, 204 P.2d 937, 91 Cal App 
2d 123—Juranck v. Juranek, 84 P. 
2d 195, 29 Cal.App.2d 276. 

Fla.—Johnson v. Craig, 28 So.2d 696, 
168 Pla. 254. 

Ga.—McCollum t. McCollum, 43 8. 
E.2d 663. 202 On. 406 —^Hemphill r. 
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§ 122 TRUSTS 

it an agreement or undertaking that he shall have 
a corresponding interest in the property,*^ unless 
he manifests an intention that no resulting trust 
should arise,*6 or that a resulting trust to that extent 
should not arise.*® It has been held that one paying 
part of the purchase price may in no event secure 
a greater interest in the property by way of a result¬ 
ing trust than the proportion that the amount paid 
by him bears to the whole purchase price,but if 
he agreed to take a lesser interest or share, a trust 
will result only for such lesser interest or share.®* 
While payment of the entire purchase price by one 
person, title being taken in the name of another, 
may give rise to a resulting trust as to the entire 
property,*® a resulting trust will not arise in favor 
of a person in the whole property purchased unless 
the entire purchase money has been furnished by 
or for him.®* Where the contributor pays an ali¬ 


quot part of the purchase price, it is assumed that it 
was intended that he have a corresponding interest 
in the property and a trust will result to that extent, 
even though there is no other evidence as to the 
intention of the parties as to the extent of the inter¬ 
est he should receive.®^ Where one claiming a re¬ 
sulting trust in property conveyed to another made 
the initial payment at the time the property was con¬ 
veyed, but did not make all the subsequent pay¬ 
ments, it has been held that the resulting trust should 
be limited to the proportionate part of the purchase 
price that he paid.®® 

It is usually held that a mere general contribu¬ 
tion toward the purchase is not sufficient to support 
a resulting trust,®* and that the contribution must 
be a definite part of the whole consideration®^ or 
for some definite interest,or determinate aliquot 


Hemphill. 168 S.E. 878, 176 Ga. 

686 . 

Idaho—Oorpni Juris cited la Rex- 
burg Lumber Co. v. Purrington, 
113 P.2d 611, 514. 62 Idaho 461. 

Ua.—Sines V. Shipes, 63 A.2d 748. 
192 Md. 139—Fasman v. Pottaah- 
nlck, 61 A.2d 664. 188 Md. 106. 
Ma.sa.—Bodman v. Martha’s Vine¬ 
yard Nat, Bank of Tlsbury, 111 
N.E.2d 670, 330 Mass. 125. 

Miss.—Chichester v. Chichester, 48 
So.2d 123. 209 Miss. 628. 

Mo.—Shelby v. Shelby, 209 S.W.2d 
896, 357 Mo. 657. 

Ohio.—Rice V. James, f Ohio Supp. 
244. 

Or—Fox V. Maurer, 164 P.2d 417, 
178 Or. 64. 

Pa.—Stathopulos v. Stathopulos, Com. 
PI.. 61 LaJic.L.Rev 177, 62 York 
Legr.Rec. 140—Ancas v. Savage, 
Com.Pl., 83 LuzLeg.Reg. .=?88. 

Tenn.—Savage v. Savage, 4 Tenn App. 
277—Walker v. Walker, 2 Tenn. 
App. 279. 

Tex.—Landon v. Brown, Clv.App., 266 
SW.2d 404, refused no reversible 
error—^Mace v. Young, Clv.App,, 231 
S.W,2d 722, error refused—Halgh 
V. Calhoun, Clv.App., 216 S.W.2d! 
426—Corpus Juris oited la Morrison I 
V. Farmer, Civ.App., 210 SW.2d 
246, 249—Brod v. First Nat. Bank, 
Civ.App., 91 S.W.2d 772, error dls- 
mibsod. 

65 C.J. p 397 note 31. 

Covenant to support 
Where mother, for purpose of bet¬ 
ter securing her indebtedness to her 
daughters, deeded two parcels of 
realty, which had previously been 
mortgaged to daughters us security, 
to daughters, fact that deeds were 
also based on further consideration 
that daughters would provide mother 
with support, care, and nursing for 
rest of her life, prevented a trust 
in Um realty from arising In favor 


of the daughters in proportion to the 
parts of the purchase paid by each of 
thorn.—^Westrick v. Unterbrlnk, 105 
N.E.2d 886, 90 Ohio App. 283. 

Iioan from another 
Where trustee used private funds 
of life beneficiary, with his consent, 

I together with trust funds, in pur¬ 
chasing realty for trust, and in or¬ 
der to pay balance of purchase price 
obtained a loan secured by a lien 
on the realty which was the only 
property owned by trust, life benefi¬ 
ciary had equitable title to the real¬ 
ty in the proportion which fund.s con¬ 
tributed by him bore to the sum to¬ 
tal of funds contributed by him and 
by trust estate toward purchase of 
the realty without regaid to the loan 
obtained to pay balance of the pur¬ 
chase price.—Mace v. Young, Tex Civ. 
App., 231 S.W.2d 722, error refused. 

84. Or.—^Hughes v. Helzer, 185 P.2d 
637, 182 Or. 205. 

R.I.—Szlatenyi v. Cleverley, 60 A.2d 
186, 72 K.I. 263. 

66 C.J. p 398 note 32. 

85. Cal.—Juranek v. Juranek, 84 P. 
2d 196, 29 Cal.App.2d 276. 

Flo.—Johnson v. Craig, 28 So.2d 696, 
158 Fla. 254. 

Md.—Sines v. Shipes, 63 A.2d 748, 
192 Md. 139—Fasman v. Pottash- 
nick, 51 A.2d 664, 188 Md. 105. 

Mo—Shelby v. Shelby, 209 SW.2d 
896, 357 Mo. 667. 

Or.—Fox V, Maurer, 164 P.2d 417, 178 
Or. 64. 

Pa—In re Northwest Lyceum Ass’n 
of Reading, Pa,, Com PI., 46 Berks 
Co. 137. 

86. Cal.—Juranek v. Juranek, 84 P. 
2d 196, 29 Cal.App.2d 276. 

Fla,—Johnson v. Craig, 28 So.2d 696, 
168 Fla. 264. 

Md.—Sines v. Shipes, 63 A.2d 748, 192 
Md. 139—Fasman v. Pottashnick, 61 
A.2d 664, 188 Md. 106. 
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Mo—Shelby v. Shelby, 209 SW.2d 
896, 367 Mo. 667. 

87. Cal—^Neusted v, Skernswell, 169 
P.2d 49. 69 Cal App 2d 361—Juranek 

V. Juranek, 84 P.2d 195, 29 Cal.App 
2d 276. 

N.J.—Locatti V. Adornetto, 89 A.2d 
181, 136 N.J.Eq. 462. 

88. Cal.—^Neusted v. Skernswell, 159 
P.2d 49. 69 Cal.App.2d 361. 

89. R.I.—Szlatenyi v. Cleverley, 60 
A.2d 185, 72 R.I. 253. 

65 C.J. p 397 note 29. 

90. Mass.—Carroll v. Markey, 71 N. 
E.2d 766, 321 Mass. 87. 

65 C.J. p 397 note 30. 

91. Or.—Fox V. Maurer, 164 P.2d 417, 
178 Or. 64. 

92. Ga.—^Estes v. Estes, 66 S.E 2d 
217, 205 Ga. 814—Loggins v. Daves, 
40 S.E.2d 620, 201 Ga. 628. 

93. Ill—Hille V. Barnes, 77 N.E.2d 
809, 399 111. 262. 

Mass.—MacNell v MacNeil. 43 NE 
2d 667, 312 Mass. 183—Druker v. 
Druker, 31 N.E 2d 624, 30« Ma.ss 
229—Karas v, Karas, 193 N.E. 18. 
288 Mass. 460. 

Mo.—Casslty v. Cossity. App., 240 S. 

W. 486. 

Po.—In re Northwest Lyceum Ass’n 
of Reading, Pa., Com.Pl., 45 Berks 
Co. 137. 

R.I.—Cutronoo v. Cutroneo, 98 A.2d 
921—Campanella v, Campanella, 68 
A.2d 86, 76 R.I. 47. 

66 C.J. p 399 note 39. 

94. Mass.—Karas v. Karas, 193 N.E. 
18, 2S8 Mass. 460. 

Tex—^Wright v. Wright, 132 S.W.2d 
847, 134 Tex. 82—Landon v. Brown, 
Civ.App., 266 S.W.2d 404. 

66 C.J. p 399 note 36, p 400 note 62. 

95. Mass.—Druker v. Druker, 31 N. 
E.2d 624, 308 Mass. 229—^Epstein 
v. Epstein, 191 N.E. 418, 287 Mass. 
248. 
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TRUSTS § 122 


share or part of the estate.*® Thus, a resulting trust 
will not be declared where it is not possible to estab¬ 
lish the proportion of the purchase price contributed 
by the one claiming a resulting trust.*^ It has been 
held that the contribution must be an aliquot part 
of the full purchase price.*® On the other hand, 
it has been held that where it is agreed that the 
contributor is to have an interest proportional to the 
amount of his contribution, a trust will result for 
such interest even though the amount contributed is 
not an aliquot part of the purchase price,** and that 
a contributor is entitled to a resulting trust propor¬ 
tionate to his contribution to the purchase price even 
though his contribution was not an aliquot part of 
the purchase price, and there was no understanding 
or agreement as to the extent of the interest he was 
to have in the property.^ 

Joint purchasers. Where the consideration pro¬ 
ceeds from two or more persons jointly, and a con¬ 
veyance of the legal estate is taken in the name of 


one of them only,* or of a third person for their 
benefit,® a resulting trust, as a general rule, will 
arise in favor of the parties not named in the con¬ 
veyance, in proportion to the amount of the con¬ 
sideration they have respectively contributed.^ In 
the absence of proof to the contrary, in such cases, 
the law presumes that the different parties contrib¬ 
uted equally,® Where the property is purchased 
by two or more under an agreement that each 
shall have a specific interest therein, a trust results 
to a party not named in the conveyance to the extent 
of such specific interest,® although the amount con¬ 
tributed is a different proportion of the whole pur¬ 
chase price,and the person taking title is trustee 
as to the other’s interest,® It has been held that 
where, without fraud or mistake, property is con¬ 
veyed to the purchasers as joint tenants, and each 
has contri()uted to the purchase price, a resulting 
trust will not arise although their contributions were 
unequal.* 


Okl.^—Staton v. Moody, 256 P.2d 409, 
208 Okl 372. 

Tox—WrlKht V Wright. 132 S.W.2d 
847, 134 Tex. 82—Landon v. Brown, 
Civ App . 266 S.W.2d 404. 

65 C.J. p 399 note 37, p 401 note 63. 

96. Mass.—MacNpll v. MacNell. 43 
N.E.2d 667, 312 Mass 183—Tlru- 

ker V. Druker, 31 N TO 2cl 524, 308 
Ma-sn, 229—TCaras v. Karas, 193 N. 
E. IS, 288 Maiaa 460. 

OkJ.—.Staton v. Moody, 256 P.2d 409, 
208 Okl. 372. 

R.I.—Cutroneo v. Cutroneo, 98 A 2d 
921—Campanella v. Campanella, 68 
A.2d 85, 76 R.I, 47—Szlatenyi v. 
Cleverley, 60 A 2d 18.5, 72 R.I. 253. 

$6 C.J. p 399 note 38, p 401 note B4. 

07. Cal.—Socol V. King, 223 P.2d 
627. 86 Cal.2d 342—McQuin v. Rice, 
199 P.2d 742, 88 Cal.App 2d 914 

Tex.—Landon v. Brown, Civ.App., 
266 S.W.2d 404, refused no reversi¬ 
ble error. 

98. Ind.—Koehler v, Koehler, 121 S 
E. 450, 75 Ind.App. 510. 

65 C.J. p 398 note 35, p 400 note 51. 

99. Or.—Pox V. Muurcr, 164 P.2d 
417, 178 Or. 64. 

1. Conn.—B.'ilzano v. Balzano, 67 A. 
2d 409, 135 Conn, 584 

Or.—Fox V. Maurer, 164 P,2d 417, 178 
Or. 64. 

2. U S.—Porter v. Cooke, C.C.A.La., 
63 F.2d 637. 

Ala—Young v. Greer, 35 So.2d 619. 
260 Ala. 641. 

Ark.—Cha.se v, Andrus, 91 S.W.2d 
1036, 192 Ark. 418 

Conn.—Balzano v. Ealzano, 67 A. 2d 
409, 136 Conn. 684. 

Ill.—Paluszek v. Wohlrab, 115 N.E2d 
764, 1 I11.2d 363—Carrillo v. O'Hara, 
89 C.J. S.—62 


81 NE.2d 61.3. 400 Ill. 618~Clarl{ 
V Clark. 76 N.E.2d 446, 398 Ill 
592—Fra.sior v. Finlay, 30 N E 2d 
613. 375 HI. 78. 

Okl.—Nicklas v Crowell, 238 F.2d 
347, 205 Okl. 432. 

Pa—.Sharpe v. Sharpe. Com.Pl., 22 
Leh L J 199. 

Tex.— iirastv v. Wood, Civ.App., 230 
S W.2d 568, error refused no revers¬ 
ible error—Corpus Juris cited iu 
Morri.son v. Farmer, Civ.App, 210 

S.W.2d 245, 249—Patrick v. McGa- 
ha. Civ.App., 164 S.W.2d 23C. 

C6 C.J. p 399 note 43, p 400 note 46, 
p 401 notes 68, 60, 

Resulting trust where there i.s an 
agreement to purchase or hold for 
joint benefit and title is taken in 
name of one without payment of 
purchase price by other see supra 
§ 108. 

3. Cal.—^Paires v. Title Ins. & Trust 
Co.. 59 P.2d 428. 15 Cal.App 2d 350 

Ga—Chapman v. Faughnan, 187 S.E 
634, 183 Ga 114 

N.J,—Haimerl v. Haltnerl, 61 A.2d 
439, 142 N.JEq. 740. 

65 C.J. P 4 00 notes 44, 46. 

4U Ala. — Young V. Greer, 35 So.2d 
619, 250 Ala. 641—Sanders v Steele, 
26 So.3d 882, 124 Ala. 416. 

Ark.—Chase v. Andrus. 91 S.W.2d 
1035, 192 Ark. 418. 

Cal.—Elliott V. Wood. 212 P.2d 906, 
95 Cal.App.2d 314—McQum v. Rice, 
199 P.2d 742, 88 Cal.App.2d 914. 

Conn,—Balzano v. Balzano, 67 A.2d 
409, 136 Conn. 684, 

III.—Paluszek v. Wohlrab. 116 N.E 
2d 764, 1 I11.2d 363—Clark v. Clark, 
76 N.E.2d 446, 398 Ill. 592—Fra¬ 
sier V. Finlay, 30 N.E.2d 613, 376 
Ill, 78. 


N.J.—Haimcrl v. Halmerl, 61 A 2d 
439, 342 N.J Eq 740, 

65 C J p 4 00 note 45. 

Trust based on payment 
Cal.—Elliott V. Wood, 212 P.2d 906, 
95 Cal App 2d 314, 

Subsequent payment 

Where plaintiff and defendant.^ 
agreed to purchase realty as tenant.s 
in common and plaintiff agreed to 
contribute two thousand four hun¬ 
dred dollars to purchase price, seven 
hundred dollars payment subsoquent- 
, ly paid by plaintiff to defendants to 
pay off second mortgage to bring his 
contribution up to agreed amount was 
[ properly included as a part of his 
tru,st Interest in realty—Gerstner v. 
Scheuer, 204 P.2d 937, 91 Cal.App. 
2d 123. 

5. Iowa—Culp V. Price, 77 N.W. 848, 
107 Iowa 133. 

65 C.J. p 400 note 47, 

6. Cal-—Byers v. Doheny, 287 P. 988, 
105 Cal App. 484. 

Ill.—Carrillo v O’Hara, 81 N.E.2d 
.513, 400 Ill. 618. 

Tex—Hamill Smith v. Parr, Clv. 

App . 173 S \V 2d 725. 

Utah — Barrett v. Vickers, 116 P.2d 
772, 100 TTtah 634. 

Wash— lionalclson V. Greenwood, 242 
r. 2 d 1038. 40 Wash. 2d 238. 

66 C J p 400 note 48. 

7. Tex.—Hamill & Smith v. Parr, 
Civ.App., 173 S.W.2d 725. 

Utah.—Barrett v. Vickers, 118 P.2d 
772, 100 Utah 634. 

65 C.J. p 400 note 49. 

8. W.Va.—Heiskell v, Powell, 23 W. 
Va. 717—Murry v. Sell. 23 W.Va, 
476. 

9. Ill.—Paluszek v. Wohlrab, 116 N. 
I E.2d 764, 1 II1.2d 363. 
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§§ 122-123 TRUSTS 

Statutory modification or abolition of common- 
law rule. Under statutes modifying^ or abolishing 
the common-law rule that a resulting trust arises 
in favor of one paying the consideration for a trans¬ 
fer of property to another, as discussed supra § 116, 
a resulting trust will not arise from the mere fact 
that one pays part of the consideration for the trans¬ 
fer of property to another.^® However, a result¬ 
ing trust may arise where the grantee takes the 
deed, as an absolute conveyance, in his own name 
without the knowledge or consent of the person 
furnishing part of the consideration,or where by 
agreement, and without any fraudulent intent, the 
grantee was to hold the land in trust for, or convey 
it to, the party paying the purchase price.12 

I 123. - Purpose of Paimient in General 

a. Tn general 

b. Acquisition of interest in property 

a. In General 

It Is generally held that a trust will not result or be 
enforced m favor of one who pays the consideration for 
a transfer of the property to another for a fraudulent 
or illegal purpose, but this rule is sometimes not applied 
where the Injury to the public Interest from the nature 
of the transaction does not outweigh the undesirability 
of the grantee’s unjust enrichment. 


It is generally held that a trust will not result 
or will not be enforced in favor of one who pays 
the purchase money and has the title taken in the 
name of a third person for a fraudulent or illegal 
purpose,^® as where the transaction is in fraud of 
an existing statute and in evasion of its express pro¬ 
visions.'^^ Thus, as discussed in Fraudulent Con¬ 
veyances § 271, one taking title to the property in 
another’s name for the purpose of defrauding his 
creditors may not enforce a resulting trust, al¬ 
though, as discussed in Fraudulent Conveyances § 
38, the creditors of the one paying the consideration 
may subject the property to their claims. Where the 
law prohibits anyone other than the licensee from 
having a pecuniaiy interest in a liquor license, the 
court will not impose a resulting trust with respect 
to a liquor license in favor of the one who paid for 
the licensc.15 However, it has been held that wheth¬ 
er or not the one furnishing the consideration for a 
conveyance to another for a fraudulent or illegal 
purpose should be allowed to enforce a resulting 
trust depends on whether the public interest in pre¬ 
venting the particular type of wrongdoing is suffi¬ 
ciently great to outweigh the undesirability of the 
grantee’s unjust enrichment.^® Moreover, it has 
been held that a fraudulent intent contrary to the 


10. Ky.—Howser v. Johnson, 179 S. 
W.2d 897, 297 Ky. 213. 

65 C.J. p 401 note 62. 

Recovery of paymeat 

Plaintiff who advanced part of pur¬ 
chase price of farm conveyed to de¬ 
fendants. althoui?h not entitled to en¬ 
force a resultlnff trust or lien agrainst 
the land, could recover the money ad¬ 
vanced.—Howser v. Johnson, 179 S. 
W.2d 897, 297 Ky. 213. 

11. Ind—Mills V. Thomas, 144 N-B. 
412, 194 Ind. 648. 

66 C.J. p 401 note 63. 

la. Ind.—Joyce v. BocQUin, 160 N.E 
816, 84 Ind.App. 188. 

€6 C.J. p 401 note 64. 

13. Utah —Olsen v. Bank of 

Ephsaim. 68 P.2d 195, 93 Utah 364, 
rehearing denied 73 P.2d 78, 93 
Utah 379. 

€6 C.J. p 402 note 74. 

RtUe applied with, oautton. 

The “Illegal purpose rule” which 
applies to prevent the recovery of 
property under a resulting trust when 
property is taken in name of another 
for an illegal purpose or for a pur¬ 
pose against public policy and good 
morals should be applied with cau¬ 
tion because of the frequent unjust 
enrichment of one who is also a par¬ 
ty to the claimed illegal transaction 
when rule Is applied.—Makinen v. 
aeorge, 142 r.2d 910. 19 Wash.2d 340. 


Forest regulations 

Where husband purchased land and 
sheep, borrowing money from bank 
for purchase price, but took title jn 
wife's name In order to evade regula- 
ulations of United States Forest 
Service as to number of sheep that 
could be grazed on land, husband, 
and bank as successor to husband's 
rights were not entitled to assert 
equitable interest in land on ground 
of purchase money advanced as 
against wife’s children, since result¬ 
ing trust will not arise out of acts 
against public policy and bank was 
not Innocent purchaser.—Olsen v. 
Bank of Ephraim, 68 P.2d 195, 93 
Utah 364, rehearing denied 73 P.2d 
78, 93 Utah 379. 

Oovsnuuent Ucenss 

Where Japanese government 
sought permission to establish fund 
in American branch of Japanese bank 
and gave formal assurance to United 
States that it was exercising official 
governmental control over every 
transaction Involved, and Secretary 
of Treasury granted such license, 
bankrupt Japanese corporation was 
not entitled to balance of such fund 
on theory of resulting tru.*it, even 
though it supplied consideration for 
establishment of such fund.—Carr v 
Yokohama Spocie Hank lilmlted, of 
San Francisco. C.A.Cal.. 200 F.2d 251. 

14. Mo—^Miller v. Davis, 50 Mo. 672. 
Pa.—^Ardollno v. Ardollno. 83 Pa Dist. 
& Co. 127, 100 Pittsb.Leg.J. 267. 
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Evasion of laws restricting alien's 
right to acquire property see Allens 
5 19. 

15. Pa.—^Ardollno v. Ardollno, supra. 

Id. Mont—Thompson v. Steinkamp, 
187 P.2d 1018, 120 Mont. 476. 
Factors to he considered 

The factors to be considered in de¬ 
termining whether a resulting trust 
should be enforced where title is tak¬ 
en In another’s name for a fraudulent 
or lliegal purpose are whether the 
conduct of the one who paid the con¬ 
sideration involved serious moral 
turpitude; the extent of the policy 
of the law making the transaction 
illegal; whether the enforcement of 
the resulting trust would tend to 
prevent the accomplishment of the 
Illegal purpose; whether the grantee 
was more at fault than the party 
paying the consideration; and wheth¬ 
er the party paying the consideration 
was ignorant of the law or facts 
making the transaction illegal. 

Mont.—Thompson v. Steinkamp, su¬ 
pra. 

Wash—Makinen v. George, 142 P,2d 
910, 19 Wash.2d 340. 

Transfer made to pnt property be¬ 
yond reach of wife 
(1) A resutling trust cannot be 
claimed by one who had the title 
placed in the name of another for 
the purpose of defrauding his wife. 
Ark—Johnson v. Johnson, 152 S.W. 

1 1017, 106 Ark. 9. 
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implication of a purchase-money resulting trust will 
not rebut or defeat the trust.i7 

A resulting trust may arise in favor of the one 
supplying the consideration where title is placed in 
the grantee’s name as a matter of business conven¬ 
ience,^® to increase the grantee's credit standing,^® 
or to enable the grantee to become surety on 
bonds.®® Where legal title to corporate stock is 
taken in the name of one person merely to comply 
with the requirements of the law with respect to 
the formation of the corporation and it is the in¬ 
tention of the parties that the beneficial interest 
in the stock shall be in another, who furnished the 
consideration therefor, a resulting trust arises .21 
Where property is purchased by one person in be¬ 
half of another who furnished the consideration, 
title being taken in the name of the former for the 
sole and only purpose of relieving such person from 
embarrassment of litigation with a person claiming 
as a common-law wife of a relative, the statutory 
provision that, when a conveyance for a valuable 
consideration is made to one person, and the con¬ 
sideration therefor is paid by another, and by agree¬ 
ment, without any fraudulent intent, the grantee is 
to hold the land in trust for the party paying the 
consideration, applies, and a trust will be deemed to 
result.2® 

b. Acquisition of Interest in Property 

If property is purchased with consideration fur- 
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nished by one person and the title It taken In the name 
of another, a resulting trust may arise for the benefit of 
the person furnishing the consideration only where he 
provides the consideration for the purpose of having 
the property or an Interest therein acquired in his name 
or tor his benefit. 

If property is purchased with consideration fur¬ 
nished by one person and the title is taken in the 
name of another, a resulting trust may arise for 
the benefit of the person furnishing the considera¬ 
tion where,23 and only where,2^ he provides the con¬ 
sideration for the purpose of having the property 
or an interest therein acquired in his name or for 
his benefit, and a trust will not result in his favor 
if he advances the money as a gift, or advancement, 
as discussed infra § 124, or with the view of supply¬ 
ing him with the means of perfecting his own title.25 
So, also, where a part of the consideration for the 
purchase is furnished by one person, a resulting 
trust will arise only where he supplied the con¬ 
sideration for the purpose of having an interest in 
the propcrty.26 Where there are joint contributors 
to the purchase of property for a specific purpose, 
and title is taken in the name of one only, if the proj¬ 
ect is abandoned by the other, a resulting trust 
does not arise in favor of such other, but his relief 
is by reimbursement.®'^ 

Loan. The rule is well settled that, where prop¬ 
erty is purchased with borrowed money and title is 
taken in the name of the borrower, no resulting 
trust arises in favor of the lender,®® even though the 


Iowa.—Tiffany v. Tiffany, 72 N.W. 

428, 103 Iowa 133 

(2) Holding that resultini? trust 
arose on defendant’s pureha.se of 
property with money given her by 
plaintiff's decedent, though jiroperty 
was placed In defendant’s name for 
purpose of preventing decedent's 
former wife from attempting to en¬ 
force claim of back alimony against 
property, was not abuse of discretion, 
where defendant had suftlclent knowl¬ 
edge of decedent’s purpose to consti¬ 
tute her a party to the illegal pur¬ 
pose, and decedent’s widow would be 
deprived of her dower interest and 
her right of inheritance If the re¬ 
sulting trust was not enforced, and 
where It appeared that no creditor 
had been defrauded.—Thompson v. 
Steinkamp, 187 P.2d 1018, 120 Mont. 
475. 

(3) Administratrix was entitled to 
have savings accounts and land which 
belonged to intestate, but which stood 
in name of intestate’s brother, de¬ 
clared assets of estate as resulting 
trust, where intestate who had de¬ 
serted his wife had not held such 
subsequently acquired property In his 
own name because of fear that wife 
might attach It,—Denault v. Cador- 
ette. 9 N.S.2d 383, 298 Mass. 67. 


17. NH—Hutchins v. Heywood. 60 
N.H. 491. 

18. Pa.—Mahjoubian v. Mahjoubian, 
184 A. 455, 321 Pa, 364 

19. Ga.—McWilliam v. Mitchell, 177 
S B. 679, 179 Ga. 726. 

20. Ga.—McWilliam v. Mitchell, su- 
pra. 

21. Nev—^Friedman v. Goodin, 299 
P. 1017, 63 Nev. 324, rehearing de¬ 
nied 6 P.2d 1118, 63 Nev. 324. 

22. Ind.—Recce v. Leitch, 92 N.E. 
663, 46 Ind.App. 342. 

23. N.J.—O’Neal v O’Neal, 74 A.2d 
614, 9 N.J Super 36. 

66 C J. p 4 01 note 65. 

Intention that grantee shall not take 
benefleial interest In property ti.s 
essential to trust resulting from 
payment of consideration for trans¬ 
fer of property to another, see su¬ 
pra § 116. 

24. Ala—Corpus Juris clt«d in 

Lynch v. Partin, 34 So.2d 2, 3, 260 
Ala. 241 

Mo.—Corpus Juris cited In Adams v. 
Adams, 166 S.W.2d 610, 614, 348 
Mo. 1041. 

N.J.—O’Neal v. O'Neal, 74 A.2d 614, 
9 N.J.Super. 36. 
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N.C.—Lawrence v. Heavner, 61 S.E 
2d 697, 232 N.C. 657. 

65 C.J. p 401 note 66. 

25. Ill.—Loomis v. Loomis, 28 Ill. 
464. 

loAva—German v Heath, 116 N.W. 
1051, 139 Iowa 62. 

26. Ark—Oliver v. Culpepper, 190 
S.W 2d 457, 209 Ark. 326. 

Iowa. —German v. Heath, 116 N.W. 
1051, 139 Iowa 52 

Trust resulting in favor of one pay¬ 
ing part of consideration for trans¬ 
fer of property to another general¬ 
ly .see supra § 122, 

27. N J —Ilowson V. Charles P, Gil¬ 
len & Co, Ch., 142 A. 260. 

28. Cal —Vogel v. Bankers Bldg. 
Corp., 245 P.2d 1069, 112 Cal.App.2d 
160—Elms v. Elms, 76 P,2d 126, 24 
Cal.App,2d 696. 

Ga—Pierce v. Harrison, 33 S.E.2d 
680, 199 Ga 197—Turner v. Olympi¬ 
an Hills, 191 SE 106, 184 Ga. 340— 
Bell v. Bell, 172 S.E. 566. 178 Ga. 
225. 

Ill.—Fields V. Fields, 114 N.E 2d 402, 
415 Ill. 324—Hllle v. Barnes, 77 N. 
E.2d 809. 399 HI. 262. 

Mass—Collins v. Curtin. 89 N.B.2d 
211, 326 Mass. 123—Medlinsky v. 
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money is loaned under a parol agreement that the 
borrower’s interest in the property shall rest in the 
lender to the extent of his loan,29 or on an agree¬ 
ment that the title should be held for the benefit 
of the lender as security for the loan,30 or on an 
agreement to share in the profits.^! This rule also 
applies in the case of money lent for the purpose 
of making a part payment.32 The fact that the 
money is lent on the faith of the property of another 
does not give the latter such ownership of the mon¬ 
ey as to entitle him to claim the trust for his ben- 
efit33 

Since, as stated supra § 102 e, a resulting trust 
arises, if at all, the instant title passes on the facts 
then existing, money furnished to make payments 
on lands theretofore acquired under a contract can¬ 
not create a resulting trust in favor of the one lend¬ 
ing the money.34 As discussed supra § 107, where 
title is taken in the name of the lender, a trust 
results in favor of the borrower. 

g 124. - Payment as Gift or Advance¬ 

ment 

A retulting trust does not arise In favor of one pay¬ 
ing the purchase price for a conveyance to another as a 
gift. 

A resulting trust does not arise in favor of one 


paying the purchase price for a conveyance of prop¬ 
erty to another by way of advancements^ or giftS6 
to another, but a trust results, if at all, in favor of 
the person in whose behalf the payment, as an ad¬ 
vancement or gift, IS made.37 A statutory presump¬ 
tion of resulting trust does not apply where the 
conveyance is intended as a gift.33 Where the own¬ 
er of all of the stock of a corporation purchases 
property and takes title in the name of the corpora¬ 
tion, the inference is that a gift was intended and 
no trust results.39 

§ 125. Relationship between Parties 

As a general rule, where one purchases property with 
his funds and has the title conveyed to his wife, child, 
OP other natural object of his bounty, or one for whom 
he is under a legal or moral obligation to provide, a re¬ 
sulting trust does not arise In favor of the one paying 
the purchase price unless he manifests an intention that 
the grantee shall not have the beneficial interest in the 
property. 

As a general rule, where a person purchases prop¬ 
erty with his funds and has the title conveyed to 
his wife, as discussed infra § 127 a, his child, as 
considered infra § 129 b, or other natural object of 
his bounty, or one for whom he is under a legal 
or moral obligation to provide, a resulting trust does 
not arise in favor of the one paying the purchase 
priced® unless he manifests an intention that the 


Premium Cut Beef Co.. 67 N.E.2d 
762, 320 Mass. 22 

jilias.—Walker v. Walker, 59 So.2d 
277. 214 Miss. 629. suggesLion of 
error overruled in part and .su.stain- 
ed in part 69 So.2d 848, 214 Miss. 
629 

]Vio.—Corpus Juris cited In. Adams v. 
Adams, 156 S.W.2d (>10. 614, 348 Mo. 
1041. 

Ohio.—Kojip Clay Co v. State. 182 N. 
E. 494, 126 Ohio St 512—Kurk v, 
Sommers, App., 100 N E 2(1 (‘>8. 

Pa.—Lake v, Ilur.st, Com n , G ('he.st 
Co. 38. exceptions di.smisH(>d 6 
Chest.Co. 82 

U.T.—Szlatenyi v. Clevcrley, 50 A 2d 
185, 72 R.I. 253. 

Tenn.—Gregory v. Guinn, 4 Tenn.App. 

10 . 

05 C.J. p 402 note 80. 

Beasons for role 

(1> The relationship Is merely 
that of debtor and creditor. 

Ala.—Riley v. Pierce, 50 Ala. 93. 

S.D—Cottonwood County Bank v. 
Case, 125 N.W. 298. 26 S D. 77, 

(2) The money belongs to the bor¬ 
rower Individually.—Martin v. New 
York, etc., Min., etc., Co., Mo., 165 P. 
398, 91 C.C.A. 348—65 C.J. p 402 note 
84. 

Jblen for rspaymeat 

Where one In good faith advanced 
the purchase price of land to be paid 
by grantee, equity would impress the 


land with a lien in lender's favor 
against grantee under the rule “equi¬ 
ty keeps an eye on the consideration 
that passed and protects the party 
who furnished it ”—Magnolia Petro¬ 
leum Co V. Taylor, Tex Civ App., 173 
S,W.2d 969, error refused, 

29. S C.—Surasky v. Weintraub, 73 
S.E. 1029, 90 SC. 522. 

Tenn.—Rogers v. Simpson, 10 Heisk. 
6,5,5. 

30. Mo.—^Adnms v. Adams, 156 S.W. 
2d 610. 348 Mo. 1041. 

31. Mo.—Adnms v. Adams, eupreu 

32. Cal.—Pllrnw v. Elms, 76 P.2d 126, 
24 Cal Aj)p 2d COG. 

Va.—McLovitt V. Frantz. 9 S.E. 282, 
85 Va. 922. 

33. Cal.—Smith v. Goethe, 82 P. 384. 
147 Cal. 725. 

34. Ill—Brooks V. Gretz, 153 N.E. 
643. 323 Ill. 361. 

35. Ala.—Corpus Juris cited In 

Lynch v. Partin, 34 So.2d 2, 3, 260 
Ala. 211. 

65 C.J. p 403 note 89. 

36. Ala —Corpus Juris cited In 

Lynch v. I^arlin. 34 So 2d 2, 3, 250 
Ala 243. 

Ill.—^Fields V. Fields. 114 N.E.2d 402. 
415 Ill 324—Clark v Clark. 76 N.E. 
2d 446. 398 Ill. 592. 

N.J.—Fowler v. Scott, 73 A.2d 278, 
8 N.J.Super. 490 
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Ohio.—Kopp Clay Co. v. State, 182 N. 
E. 494. 12.5 Oblo St ,512. 

Pa—Orth V. Wood, 47 A.2d 140, 354 
Pa. 121. 

Wa.sh—In re Cunningham’s E.state, 
143 P2d 862, 19 Wash.2d 689. 

65 C.J. P 403 note 90. 

37. N.Y.—Siemon v. Schurck, 29 N.Y. 
698. 

66 C J. p 403 nolo 91 

38. Cal —Porter v. Douglass, 94 P. 
591, 7 Cal App. 429. 

39. N.J.—Ncimaseck v. Bernett 

Holding Co., 4 A.2d 794, 125 N.J. 
Eq. 284. 

Purchase by corporation, with title 
m name of officer, as creating re¬ 
sulting trust see Corporation.^ 5 
1093 b. 

40. Ala —Adair v. Adair, 62 So.2d 
437, 258 Ala. 293. 

Cal—Altramano v. Swan, 128 P 2d 
353, 20 Cal 2d 622, followed in Alt¬ 
ramano v. Rodeo Del Legionarro, 
128 1'2d 357, 20 Cal.2d 89S—Emden 
v. Verdi, 2G9 P 2d 47, 124 Cal App 2d 
655—^Finneg.an v. Hernandez, 168 
P 2d 32. 74 Ca! App.2d 61. 

Fla.—Frank v. Eelea, 13 So 2d 216, 
152 Fla. 869. 

Md—Tiemann v. Welsh, 69 A.2d 628, 

I 191 Md. 1—Mountford v. Mount- 
I ford, 29 A.2d 258, 181 Md. 212 

I Mo—Hiatt V. Hiatt, 168 S.W.2d 1087 

Neb.—Peterson v. Massey, 63 N.W.2d 
i 912, 155 Neb. 829. 



89 C.J.S. 

grantee shall not have the henefidal interest in the 
property.'*'! In such case, the presumption is that 
the transaction is intended as a gift,^^ advance¬ 
ment,*3 or settlemcnf** to the nominal purchaser, 
and not as a resulting trust.Such presumption, 
however, is one of fact,*® and not of and may 

be rebutted by evidence or circumstances to the 

contrary.*8 

A resulting trust arises where the grantee is a 
stranger, as discussed supra § 116, or one toward 
whom the purchaser has no legal or moral obligation 
of support,*^ but it has been held that the question 
is not to be determined by the closeness of the 
relationship, but whether the relationshij) was such 
as to make it probable that a gift was intended.''^® 
Where the parties are closely related by blood or 
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marriage, their subsequent conduct and attitude 
toward the property, their financial situation, and 
their relationship in the conduct of common busi¬ 
ness enterprises and investment may all be looked to 
in determining their intent.^i Where a parent fur¬ 
nishes the consideration for the purchase of prop¬ 
erty as an advancement to a child, and has the title 
made to the child’s husband, a resulting trust docs 
not arise in favor of the parent,or the child ;53 
but where the transaction is regarded as an advance¬ 
ment of money to the child, and the child’s money 
is used to pay for the conveyance to her husband, 
the situation is one in which a wife’s assets are 
used to buy property for her husband, as discussed 
generally infra § 127 b, and a trust results in favor 
of the child, particularly where title is taken in the 


N.J.—IIermano.ski v. Hermanoski, 87 
A 2d 452, 18 N.J Super 40C—Daly v 
Lanucha, 81 A 2d 826, 14 N.J.Super. 
225—Strong v. Strong, 40 A.2d 648, 
136 N J Eq. 103. 

Pa—Citizens Deposit & Trust Co. of 
Sharpsburg v. Citizens Deposit & 
Trust Co. of Sharpsburg, 7 A 2(1 
619, 136 Pa.Super. 413—Gross v. 
Gross, Com.PI., 60 Dauph.Co. 460— 
Seifert v Ey.stor, Com.Pl., 67 York 
Leg Rec 181—Specht v. Spocht, 

Orph . 07 MonteCo 102. 

Va —Williams v. Powers, 190 S E. 

3 40, 168 Va. 111. 

65 C J. p 403 notes 9C, 1. 

41. Cal.—Altramano v Swan, 3 28 P. 
2a 353, 20 Cal 2d 622, followed In 
Altramano v Rodeo Del Legionar- 
ro. 128 P 2d 357, 20 Cal 2d 898. 

Ky,—O'Donnell v O’Donnell, 202 S. 

W 2d 990, 305 Ky. 60. 

Pa—Citizens Deposit & Tru.st Co. of 
Sharpsliurg v Citizens Deposit A' 
Tru.st Co. of Sharp.sburg, 7 A.2(3 
619. 3 36 I*a.Su;)cr. 43 3—Dr.aytr v 
Drayer, Com PI , 60 Dauph Co 160 
—Donohue v. Donotiue, Com.Pl., 42 
SchLcgUec 66. 

42. Cal —Gomez v, Cecena, 101 P.2d 

4 77, 36 Cal 2d 363—Finnegan v. 

Hcmancloz, 168 P.2d 32, 74 Cal App. 
2d 51. 

Iowa —Corptis Juris cited is. Shaw v 
Addison, 28 N.W.2d 816, 823, 239 
Iowa 377. 

Md —Mountford v. Mountford, 29 A. 
2(1 258, 181 Md. 212. 

Mont—Bingham v National Bank of | 
Montana. 72 P.2d 90, 105 Mont. 159, 
113 A.L.K, 315—McLaughlin v. Cor- | 
coran, 69 P.2d 697, 104 Mont 590. 
Neb—Peter.son v Massey, 53 N W. 
2d 912, 165 Neb 829—Brod.sky v. 
Brod.sky, 272 N.W. 919. 132 Nob 
659. 

N.J.—Hermanoski v. Hermanoski, 87 
A.2d 452. 18 N.J.Super. 406 
Pa.—Gelbarth v. Moore, Com.Pl., 29 
Del Co. 68. 


S.C.—Caulk V. Caulk, 43 S.E.2d 600, 
211 S.C. 67. 

Wa.sh—Grlchuhin v. Grlchuhln, 272 
P.2d 141—Walberg v. Mattson. 232 
P.2d 827, 38 •VVash.2d 808—In re 
Cunningham’s Estate, 143 P.2d 852, 
19 Wash 2d 589. 

66 C.J. D 403 note 97. 

43. Ala.—Adair v, Adair, 62 So.2d 
437, 268 Ala 293. 

Hawaii.—Ishida v. Naumu, 34 Hawaii 
363. 

Md.—Mountford v Mountford, 29 A. 
2cl 258, 181 Md. 212—Porter v. Port¬ 
er, 177 A. 460, 168 Md 287. 

N.J.—Daly v. Lanucha, 81 A 2d 826, 
14 N.J.Super. 225—Strong v. 

Strong, 40 A.2d 548, 136 N.J Eq 
103. 

Or—Dahl v. Simonsen, 70 P.2d 49, 
157 Or 238. 

S.C.—Caulk V. Caulk. 43 S.E.2d 600, 
•ill SC 57. 

Va—Williams v. Powers, 190 S E. 
14.5. 168 Va 111. 

65 C J. p 403 note 98. 

44. NJ—Daly v. Lanucha, 81 A 2d 
826. 14 N J Super. 225—Strong v, 

I Strong, 40 A 2d 548, 136 N.J.Eq 
103 

Or—Dahl v. Simonaen. 70 r.2d 49, 

3 57 Or 238. 

I 65 C J p 403 note 99. 

45. Md—Porter v. Porter, 177 A. 
460, 168 Md 287. 

! Neb—Peterson v. Mas.sey, 63 N.W. 
2d 912. 155 Nob 829. 

Ohio—Rice V. James, 6 Ohio Supp. 
244. 

Or—Dahl v. Simonsen, 70 P.2d 49, 
157 Or. 238. 

Wash.—Grlchuhin v. Grichuhin. 272 
P 2d 141—^Walberg v. Mattson, 232 
r2d 827, 38 Wash 2d 80S—In re 
Cunningham’s Estate, 143 P 2d 8.52, 
19 Wash 2d 589. 

66 C.J. p 403 notes 96. 1. 

46. Md.—Mountford v. Mountford, I 

29 A.2d 258. 181 Md. 212, ' 
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SC.—Caulk V. Caulk, 43 S.E.2d 600, 
211 S.C 57. 

65 C.J. p 403 note 2. 

47. Md —Mountford v. Mountford, 
29 A 2d 258, 181 Md. 212, 

SC—Caulk V. Caulk. 43 S.E 2d 600, 
211 S.C 57 

65 C..T. p 403 note 3. 

4®. Cal —Gomez v. Cecena, 101 P.2d 
477, 1.5 Cal 2ii 363. 

Md—Mountford v. Mountford, 29 A. 
2(3 258, 181 Md. 212. 

N.J.—Strung v. Strong, 40 A.2d 648, 
136NJE(i 103. 

S.C—Caulk V. Caulk, 43 S E.2d 600, 
211 S.C 57. 

Va—Williams v. powers, 190 S.E. 
14 9, 3 68 Va. 311. 

Wash.—Walberg v. Mattson, 232 P.2d 
827, 38 Wash. 2d 808. 

66 C J p 4 03 note 4. 

49. Neb—Dull V Doll, 156 N.W. 226, 
99 Nelv 82 

Pa—FKzpatriok v. Fitzpatrick, 29 A. 

2d 790, 346 Pa. 202. 

Niece or nephew 

Person supplying money to pur¬ 
chase rcHlty, title to which wa.s tak¬ 
en in the names of hia niece and 
nephew, wa.s under no nalural, moral, 
or legal obligation to provide for 
grantees, so as to prevent a result¬ 
ing trust from ari.smg in favor of 
person supplying purcha.se money in 
ab.sence of facts explanatory of 
tiansaction—Tumiann v, WoLsh, 69 
A 2d C28, 191 Md 1. 

50. Pa—Citizen.s Deposit & Trust 
Co. of Sharpsburg v. Citizens De- 
po.sit & Trust Co. of Sharpsburg, 
7 A.2d 519, 136 Pa.Super. 413. 

51. Ill,—Wesernann v. Fischer, 66 
NE2d 656, 323 Ill.App. 617. 

52. U S. —Cole V, Thompson, C.C.W. 
Va.. 169 F 729. 

65 C.J. p 404 note 8. 

53. U S.—<^ole V. Thompson, supra. 
Ind—Lewis v. Stanley, 45 NE 693. 

47 NE 677, 148 Ind 351. 

65 C.J. p 404 note 8. 
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husband’s name without her knowledge or consent.^* 
If money is lent to a son-in-law on that person's 
security and is used to purchase property, no trust 
arises in behalf of the lender’s daughter.55 The 
close, confidential relationship between a pastor, 
paying the consideration, and the church in whose 
name title was taken, has been held to rebut the 
presumption of a resulting trust.56 Where the 
members of a family contributed to a fund for the 
purchase of property under an agreement that they 
were to share equally, and one member took title 
to the property, he holds the title on a resulting 
trust in favor of the other members of the family,57 
and each member of the family acquires an equal 
interest and not one in proportion to his contribu¬ 
tion to the fund.58 

Under statutes modifying the common-law rule 
and providing that a trust does not result from the 
mere payment of the purchase price for a con¬ 
veyance to another, as discussed generally supra 
§ 116, a trust does not ordinarily result where one 
pays the consideration for a conveyance of property 
to a relative. 

§ 126. - Husband and Wife in General 

A resulting trust may be established between hus. 
band and wife; whether a trust results m favor of one 


paying the consideration for a conveyance of property 
to hie or her apouse la a question of the intention of the 
one paying the consideration at the time of the transfer. 

A resulting trust may be established between hus¬ 
band and wife,®® Whether a trust results in favor 
of one paying the consideration for a transfer of 
property to his or her spouse, or jointly, is purely 
a question of the intention of the one paying the 
consideration at the time of the transfer,®^ in the 
determination of which, the rules as to when a 
transaction between husband and wife will be pre¬ 
sumed a gift, as discussed infra §§ 127, 128, play a 
large part and the different rules applicable in the 
case of payment by the husband and payment by the 
wife rest on the fact that a husband is legally ob¬ 
ligated to support his wife while a wife is not ordi¬ 
narily obligated to support her hushand.®^ As is 
the case with purchase money resulting trusts gen¬ 
erally, as discussed supra § 116, a purchase money 
resulting trust arising from a transaction involving 
a husband and wife is a creature of equity;®® it 
arises by implication of law from the transaction®^ 
and is not created by contract.®® A resulting trust 
in favor of a husband or wife paying the considera¬ 
tion for a transfer of property to his or her spouse 
arises, if at all, at the time of the transfer,®® and 
cannot be created by subsequent events®'^ such as 


64. Mo.—Freeland v. Williamson, 
119 S.W. 660, 220 Mo. 217, 

66 C J. p 404 note 11. 

65. Ill —Rayborn v. Grand Lodge of 
Illinois of Independent Order of 
Odd Fellows, 234 Ill.App. 183, 

Loan of purchase money generally 
see supra S 124. 

66. Ala.—Lauderdale v. Peace Bap¬ 
tist Church of Birmingham, 19 
So.2d 638, 246 Ala. 178. 

67. Md.—Sines v, Shlpes, 63 A. 2d 
748, 192 Md. 139 

Resulting trust in favor of one pay¬ 
ing part of purchase price general¬ 
ly see supra S 122. 

68. Md.—Sines v. Shipes, 63 A.2d 
748, 192 Md 139. 

Fand insaffleiont to meet parchaBe 
price 

Where one member of the family 
received various sums to effect the 
purchase for family of certain prop¬ 
erty and wa.s not obligated by family 
agreement to supply the deficiency 
between purchase price and amount 
of contributions she had received, 
she could not claim property as her 
own merely because she or her hus¬ 
band did supply deficiency without 
asking other members of family to 
contribute and thereby effected the 
purchase,—Sines v. Shipes, supra. 


[59. Ky.—Bybee v. Wilson, 245 S.W. 

295. 196 Ky. 644. 

65 C.J. p 404 note 7. 

Sxceptlon to mle 

A statutory exception that a result¬ 
ing trust may arise where the gran¬ 
tee takes the title as an absolute 
conveyance without the knowledge or 
consent of the person paying the con¬ 
sideration does not apply where an 
Indenture deed recites the part pay¬ 
ment by a father os advancement to 
his daughter, title being taken in the 
name of her husband, since the 
daughter's consent to title being tak¬ 
en in the name of her husband will 
be implied—Dalzell v. Balzell, 185 
S W. 1107, 170 Ky. 297. 

60. Mass—O’Brien v. O'Brien, 162 
N.E 80, 256 Mass 308. 

FumlBliiiig home 

The principles of purchase money 
resulting trusts do not apply to the 
transactions of husband and wife In 
furnishing a home for themselves, 
the question merely being one of 
ownership of furniture —^Holohan v. 
McCarthy, 281 P. 178, 130 Or, 677. 

61. Ala.—Marshall v. Marshall, 8 So. 
2d 843, 243 Ala 169. 

Ill —Houdek v. Ehrenberger, 72 N.E. 
2d 837. 397 Ill 62—Spina v. Spina, 
22 N.E.2d 687, 372 Ill. 60. 

65 C.J. p 406 note 22. 

982 


162. Or.—Rhodes v. Peery, 19 P.2d 
418, 142 Or. 165. 

63. Tex.—Solcther v. Trinity Fire 
I Ins. Co., 78 S.W.2d 180, 124 Tex 

363. 

64. Iowa.—Johnson v. Foust, 139 N, 
W. 451, 158 Iowa 196. 

Tex.—Solcther v. Trinity Fire Ins. 
Co, 78 SW2d 180, 124 Tex. 363. 

65. Tex.—Solether v. Trinity Fire 
Ins. Co., supra. 

66. Mo—Lohr v. Moll. 247 S.W.2d 
686—Hiatt V. Hiatt, 168 S.W.2d 
1087. 

N.J.—Rayher v. Rayher, 96 A.2d 693, 
25 N J.Super. 494, reversed on other 
grounds 101 A.2d 624, 14 N.J. 174. 
Tex,—Lusk v. Parmer, Civ.App., 87 
S.W.2a 790. 

When purchase money trust results 
generally see supra S 120. 

67. Mo—Lehr v. Moll. 247 S.W.2d 
686—Hiatt V. Hiatt, 168 S.W.2d 
1087. 

A transfer intended as a gift can¬ 
not be reduced to a trust by subse¬ 
quent events. 

Ga.—Williams v. Thomas, 38 S.E.2d 
603. 200 Ga. 767. 

Mo —Lewis v. Lewis, 189 S.W.2d 667, 
364 Mo. 415. 
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subsequent payments,improving the property,®® 
or a divorce.'^® 

§ 127. -Payment by Husband or Wife 

with Title in the Other or Jointly 

a. Payment by husband with title in wife 

or jointly 

b. Payment by wife with title in husband 

or jointly 

a. Pasrment by Husband with Title in Wife or 
Jointly 

Where a husband pays the purchase price for a con¬ 
veyance of property to his wife or to himself and his 


TRUSTS §§ 126-127 

Wife Jointly, It hi ordinarily presumed that ho intended 
It as a gift to his wife and a trust will not result in his 
favor; but where it appears that he did not Intend the 
wife to take a beneficial interest In the property, a re¬ 
sulting trust in his favor arises. 

The general rule, discussed supra § 116 that in the 
absence of a showing of a different intention, a 
resulting trust arises in favor of one paying the 
purchase price for a conveyance of property to an¬ 
other does not apply where the conveyance is made 
to the wife of the one paying the purchase price 
for the property."^^ Ordinarily it will be presumed, 
in the absence of circumstances showing a contrary 
intent, that the conveyance was intended as a gift,'^2 
settlement, '^3 or advancement’^^ to the wife, and not 


68 . Ala —Cunningham v. Wakftfield, 
115 So. 877, 217 Ala. 374. 

Mo.—Pursloy v. Pursley, App., 215 S. 
W.2d 302. appeal transferred 213 
S W.2d 291. 

Tex. — Lusk V. Parmer, Civ.App., 87 
S.W.2d 790 

69. Ala.—O’Bannon v. O'Bannon, 68 
So.2d 779. 257 Ala 246. 

Ill —NickolofC V. Nickoloff, 61 N.E.2d 
6G6, 384 Ill. 377. 

Mo.—Punsley v. Pursley, App., 215 S. 
W.2d 302. 

S.C. — Caulk V. Caulk, 43 S E 2d 600, 
211 S C. 67. 

Tex.—Dakan v. Dakan, 83 S.W 2d 620, 
125 Tex 305. 

Trust resulting from Improvement of 
lands of another generally see su¬ 
pra 5 111. 

70. Ark—Biddle v. Biddle, 177 S.W. 
2d 32, 206 Ark. 623. 

Mo.—Hiatt V. Hiatt, 168 S.W 2d 1087. 

Statute providing for restoration 
of property to divorced parties docs 
not apply to gifts or advancements 
from hu-sband to wife, and where hus¬ 
band purchases land In name of wife 
there is rebuttable presumption that 
he Intended to molce an advancement, 
and law does not Imply a promise 
on wife’s part to refund the money, 
or to divide the property purchased, 
or to hold it in trust for him.—Biddle 
V. Biddle, 177 S.W.2d 82, 206 Ark. 
■623. 

'71. Ala —Darden v. Meadows, 68 So. 
2d 709, 259 Ala 670—Adams v. 

Griffin, 45 So 2d 22, 253 Ala. 371— 
Roubicek v. Roubicck, 21 So 2d 244, 
246 Ala 442—Marshall v. Marshall, 
8 So 2d 843, 243 Ala- 169 
Fla—Smith v. Smith, 196 So. 409, 
143 Fla 1.69. 

Mass —MacNeil v. MacNeil, 43 N.E.2d 
667, 312 Mass. 183. 

Mont.—Lewis v. Bowman, 121 P.2d 
162, 113 Mont. 68—Humbird v, 

Arnet, 44 P.2d 766, 99 Mont. 499. 
N.J.—Bacon v. Bacon, 77 A.2d 802, 6 
N.J. 117. 

Ohio —Lipps V. Llpps, App., 87 N.B.2d 
65 C.J. p 404 notes 20, 21, 


Purchase by husband in name of wife 
in fraud of creditors ns creating re¬ 
sulting trust for benefit of creditors 
see Fraudulent Conveyances 5 38 b 

Transfer of property by husband to 
wife without consideration as not 
ordinarily raising a resulting trust 
see supra | 105. 

72. Ala—Darden v. Meadows, 68 So. 
2d 709, 269 Ala. 676—Johnson v. 
Johnson. 67 So.2d 841, 259 Ala. 6.50 
—Adams v Griffin, 46 So 2d 22, 2.53 
Ala. 371—Roubicek v. Roubicek, 21 
So 2(1 244, 246 Ala. 242—Marshall v. 
Marshall, 8 So.2d 843. 243 Ala 169. 

Ark—Harrison v. Knott, 243 S W 2d 
642, 219 Ark. 665, 28 A.L R 2d 405 
•—James v James, 221 S W.2d 766, 
215 Ark. 609—Simpson v, Thayer, 
217 S.W.2d 364, 214 Ark. 666—Rol- 
ler V, Holler, 216 S.W.2d 399, 214 
Ark 382—Parks v. Park.s, 182 S W. 
2d 470. 207 Ark. 720—Hill v. Hop¬ 
kins. 133 S.W 2d 634. 198 Ark. 1049 

Colo,—Valley State Bank v. Dean, 47 
P.2d 924, 97 Colo 161. 

D.C.—Kosters v. Hoover, 98 F.2d 695, 
69 App.D.C. 66. 

Ga—Price v. Price, 64 S.E.2d 678. 
206 Ga. 623—^Williams v. Thomas. 
88 S.E 2d 603, 200 Ga. 767—Statham 
V. Council, 9 S.E.2d 768, 190 Ga. 
617. 

Hawaii.—Abies v. Abies, 39 Hawaii 
698. 

Ill.—McCabe v. Hebner, 102 N E 2d 
794, 410 111. 657—Bowman v. Pet- 
ter.sen, 102 N E 2d 787, 410 Ill. 619 
—Peters v. Meyers, 96 N E 2d 493. 
408 III, 253—Houdek v Ehrenberg- 
er, 72 N E 2d 837, 397 Ill. 62—Nick¬ 
oloff V. Nickoloff. 61 N.E.2d 665, 384 
Ill. 377—Baker v. Le Mire, 189 N E. 
904, 356 Ill. 626. 

Me —Greenberg v. Greenberg. 43 A.2d 
841, 141 Me. 320. 

Mass.—Thompson v. Thompson, 44 N. 
E.2d 661, 312 Mass. 245. 

Mont.—Corpus Jtirls cited lu Lewis v. 
Bowman, 121 P.2d 162, 167, 113 
Mont. 68. 

N.J.—Gentile v. Gentile. 60 A.2d 315, 
143 N.J Eq. 383. 

N.C.—Bass V. Bass, 48 S.E.2d 48, 229 
N.C. 171. 


Okl—Fletcher v. Fletcher, 244 P.2d 
827, 206 Okl. 481—King v. Court¬ 
ney, 122 r 2d 1014, 190 Okl. 266— 
Owens V. Hill. 122 P.2d 801, 190 
Okl. 242. 

Pa—Christy v. Christy. 46 A 2d 169, 
353 Pa 476—Citizens Deposit & 
Tru.st Co of Sharpsburg v. Citizens 
Deposit & Trust Co. of Sharpsburg, 
7 A 2d 519. 136 Pa.Super. 413. 

R.I.—Oldhum v. OldJiam, 192 A, 758, 

68 R I 268. 

Wash—Scott V. Curie, 109 P.2d 626, 
7 Wash 2d 301. 

W.Va.—Carter v. Walker, 1 S.E.2d 
483, 121 W.Va. 81. 

Whs—IlanuH v. Jankowski, 40 N.W.2d 
673, 256 Wis. 187. 

65 C.J. p 405 note 23 

General presumption of gift where 
husband pureba.sos property with 
his own funds and causes convey¬ 
ance to be made to wife see Hus¬ 
band and Wife fi 153. 

•73. Conn.—Reynolds v. Reynolds, 
3 83 A 394, 121 Conn. 153. 

D,C—Kosters v. Hoover, 98 P.2d 696, 

69 App DC. 66. 

Mass —Thompson v. Thompson, 44 N. 
E 2d 651, 312 Mass. 245. 

N.J.—Bell V. Bell, 61 A.2d 736, 1 N.J. 
Super. 362—Gentile v. Gentile, 60 
A.2d 315, 142 N J Eq. 383. 

66 C J. p 405 note 24. 

74. Ala.—Johnson v. Johnson, 67 So. 
2d 841. 259 Ala 660. 

Ark.—Biddle v Biddle, 177 S.W.2d 
32, 206 Ark. 223. 

Colo.—^Valley State Bank v. Dean, 47 
P.2d 924. 97 Colo. 161. 

D.C.—Kosters v. Hoover. 98 P.2d 695, 
69 App.D.C. 66. 

Fla—Medary v. Dalman, 69 So.2d 888 
—Smith V. Smith, 196 So. 409, 143 
Fla. 169. 

Ill—McCabe v. Hebner, 102 N.E.2d 
794, 410 Ill. 657—Houdek v. Ehren- 
berger, 72 N.E.2d 837, 397 HI. 62 
—Nickoloff V. Nickoloff, 61 N E.2d 
665, 384 Ill. 877—Baker v. Le Mire, 
189 N E. 904, 355 Ill. 626. 

Ma.ss.—Thompson v. Thompson, 44 N. 
E2d 651, 312 Mass. 245. 

Okl.—Fletcher v. Fletcher, 244 P.2d 
827, 206 Okl. 481. 
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as a resulting trust in favor of the husband,*^* and 
no resulting trust will arise.*^^ The presumption in 
favor of a gift, settlement, or advancement, and 
against a resulting trust is one of fact, not 
is not conclusive'^* and is rebuttable,although it 
is not rebutted by the fact that the husband and 
wife resided on the premises when tbc purchase was 
made, and continued to do so until his death,*® or 


RI.—Oldham v. Oldham, 192 A. 768. 
68 R.I 268 

65 C J. p 40G note 26. 

75. Ala.—John.son v. Johnson, 67 So 
2d 841. 2.69 Ala. 560. 

Ark—Hill V. Hopkins. 133 S W.2d 
634. 198 Ark 1049. 

Fla—Frank v. Eeles, 13 So 2d 216, 
102 Flu. 869. 

111.—MoClahe v. Hebner, 102 N E.2d 
794, 410 Ill. 657—Peters v. Meyers, 
96 N.E.2d 493. 408 Ill. 263. 

Ohio.—Lapps V. Lipps, App., 87 N.E. 
2d 823. 

Okl.—Owens v. Hill, 122 r.2d 801, 190 
Okl, 242. 

Pa—Citizens Depo.sit & Trust Co. of 
Sharpsburg v. Citizens Deposit & 
Trust Co. of Sharp.'Jburg, 7 A 2d 
619. 136 Pa.Super 413. 

Vt—Dunn v. Williams, 181 A. 131, 107 
Vt. 447. 

Wa.sh—Scott V. Currie. 109 P.2d 526, 
7 Wash 2d 301. 

W.Va.—Carter v. Walker, 1 S.H 2d 
483, 121 W Vo. 81. 

66 C.J p 406 note 26, 

Statutory presumptlou 

The rule that, where the considera¬ 
tion is furnished by a husband but 
the title Is taken In the name of his 
wife, a gift, and not a resulting trust,, 
will be presumed is said to be an ex¬ 
ception to the statutory presumption 
of re.sulting tru.st.—Homan v. Al¬ 
bert, 264 P. 116, 81 Mont. 393. 

76. Ark.—Harrison v. Knott. 243 S. 

W.2d 642, 219 Ark. 565, 28 ALK2d 
406—James v. James, 221 S W.2d 
766, 216 Ark. 609—Simp.son v. 

Thayer, 217 S.W 2d 354, 214 Ark. 
666—Roller v. Roller, 216 S.W.2d 
399, 214 Ark. 382—Parks v Parks, 
182 S.W.2d 470, 207 Ark. 720. 

Colo —Valley State Bank v. Dean, 47 ' 
P 2d 924, 97 Colo. 161 
Conn.—Reynolds v. Reynolds, 183 A. 
394, 121 Conn. 153. 

Fla—Flanagan v. Herrett, 178 So. 
147, 130 Flo. 631. 

Hawaii.—^Ables v. Abies, 39 Hawaii 
598. 

Ill.—Peters v. Meyers, 96 N.E 2d 493. 
408 Ill 253—Baker v. Le Mire, 189 j 
N.E. 904, 355 Ill. 626. 

Mass.—MacNeil v. MacNell, 43 N.E 
2d 667, 312 Mass. 183 1 

Mo.—Ferguson v. Stokes, 269 S.W 2d 
656—Hiatt v. Hiatt, 168 S.W.2d 
1087. 

N.C—Bass V. Bass, 48 S.E.2d 48, 229 
N.C. 171. 


Okl —Fletcher v. 

827, 206 Okl 481. 

Pa.—Depew v. Do pew. Com,PL, 33 
Erie Co 47, 64 York Leg.Rec 43 
R.I.—Tillinghast v Ilarrop, 9 A.2d 28, 
63 R.I. 394—Oldham v. Oldham, 192 
A. 768. 68 R.I. 268 

Vt—Dunn V. Williams, 181 A- 131, 
107 Vt 447. 

65 C.J. p 407 note 27. 

Q-lft of money used to purcliase real¬ 
ty 

Mere fact that husband makes gifts 
of money to his wife, which money 
she later uses to buy realty, does 
not entitle husband to any right or 
I interest in such realty, other than his 
contingent right of curtesy.—Wil¬ 
liams V. Powers, 190 S.E 149, 168 Va 

I 111 . 

Purchase with hushand’s earnings 

Where hu.sband transferred all hi.s 
earnings to wife, who purcha.sed real¬ 
ty therewith In her own name with¬ 
out husband's objecting, no resulting 
trust arose in husband’s favor in ali- 
sence of showing of fraud.—Norman 
V Kernan, 276 N.W. 127, 226 Wis 
78. 

77. Ala.—^Johnson v. Johnson, 67 So 
2d 841, 269 Ala. 550. 

Ark—Parks v. parks, 182 S.W 2d 470, 
207 Ark 720 

Hawaii.—^Ables v. Abies, 39 Hawaii 
698. 

N.C.—Bass V. Bass, 48 S E.2d 48, 229 
NC 171 

Pa.—Chri-sty v. Christy, 46 A,2d 169, 
353 Pa. 476. 

66 C.J. p 407 notes 28, 29. 

78. Ga.—Statham v. Council, 9 S.E. 
2d 768, 190 Ga 617 

Ill.—McCabe V. Hebner. 102 N E 2d 
794, 410 Ill 6.67—Houdek V. Ehren- 
berger. 72 N E 2d 837. 397 Ill 62. 
Mass—Ep.sicin v. Epstein, 191 N.E. 
418, 287 Mas.s 248 

Mont—Dcwi.s V Bowman, 121 P.2d 
162, 113 Mr)nt 68. 

RI—O'ltrien V. O'Brien, 53 A.2d 501, 
73 R 1 1 

66 C.J. p 407 note 31. 

79. Ala.—Johnson v. Johnson, 67 So. 
2d 841, 269 Ala. 660. 

Ariz—Blaino v. Blaine, 169 P,2d 786, 
63 Anz. 100. 

Ark.—Parks v. Parks, 182 S W 2d 470. 
207 Ark 720—Biddle v. Biddle, 177 
S.W.2d 32. 206 Ark. 223. 

Colo.—Valley State Bank v. Dean, 47 
P.3d 924, 97 Colo. 161. 
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D.C—Kosters V. Hoover, 98 F.2d 696, 
69 App.D.C. 66. 

Fla—Medary V Dalman, 69 So.2d 888 
—Frank v. Eeles, 13 So.2d 216, 162 
Fla 869. 

Ga—Price v. Price, 64 S.E 2d 678. 205 
Ga 623—Williams v, Thomas, 38 
SE2d 603. 200 Ga. 767—.Statham 
V. Council, 9 SE2d 768, 190 Ga. 
617 

Hawaii —Abies v. Abies, 39 Hawaii 
I 598 

in —McCabe v. Hebner, 102 N.E.2d 
I 794. 410 Ill. 567—Houdek v. Ehren- 
berger, 72 NE.2d 837, 397 Ill 62 
Mo.—Hiatt V. Hiatt, 168 S W.2d 1087. 
N.J,—Gentile v. Gentile, 60 A.2d 316, 
142 N JEq 383. 

N.C—Bass V, Baas, 48 S.E 2d 48, 229 
N.C. 171 

Vt—Dunn v. Williams, 181 A- 181. 
107 Vt 447. 

WVa—Carter v. Walker, 1 S.E 2d 
483, 121 W.Va. 81. 

66 C.J p 407 note 32. 

80. N Y —Scott V. Calladine, 29 N Y. 
S. 630, 79 Hun 79. affirmed 41 N.E. 
90, 145 N T 639. 

81. Ark —i'arks v. Parks, 182 S.W. 
2d 470, 207 Ark. 720. 

Ill.—Nickoloff V. Nickoloff, 61 N.E 2d 
565, .384 Ill 377. 

N.J.—Hay her v Rayher, 101 A. 2d 
524, 14 N.J 174 

82. Colo.—Valley State Bank v. 
Dean, 47 P.2d 924, 97 Colo. 151. 

Ga—Toney v. Toney. 27 S E.2d 296. 
19C Ga. 666. 

Ill—Baker v. Le Mire. 189 NE 904. 
365 Ill. 626 

Me.—Greenberg v. Greenberg. 43 A. 
2d 841, 141 Me 320. 

Mass—Thompson v, Thompson, 44 N. 
E.2d 651, 312 Mass. 24.7—Epstein v. 
Epstein, 191 NE 418, 287 Mass. 
248. 

Mo—Lewis V. Lewis, 189 SW.2d 557, 
354 Mo 15. 

N.II—Foley v. Foley. 7 A 2d 396, 90’ 
NH 281, 

N.J—Baton v. Bacon, 77 A.2d 802, 
6 N J. 117. 

Pa—O’Br.am ski v. Yusalavage, Com. 

PL. 35 LuzLog.Heg. 105. 

65 C.J. p 408 note 34. 

Statutory presumption. 

Where the presumption of gift, 
settlement, or advaneement Is rebut¬ 
ted, the statutory presumption in 
favor of a resulting trust applies — 
Roberge v. Roberge, 180 N.W. 15, 46 
N.D. 402—65 C.J. p 409 note 66. 


by the fact that the husband thereafter improved the 
property and paid the taxes. 

Where the presumption is rebutted, as where the 
circumstances existing at the time of the convey¬ 
ance show an intention that the wife shall not take 
the beneficial interest, a resulting trust arises in 
favor of the husband,*2 particularly where there is 

Fletcher, 244 P.2d 



89 C.J.S. 


TRUSTS § 127 


an agreement that the wife shall hold the property 
in trust for the husband.83 A resulting trust will 
also arise in favor of the husband where the title 
is taken in the wife's name without the husband’s 
knowledge or consent.®^ No resulting trust arises 
where it is the intention that the wife receive a 
beneficial interest on a condition or contingency.^^ 
Where the husband paid for the conveyance to the 
wife with the expectation that he would be reim¬ 
bursed, no trust results in his favor.^® 

As a general rule, a purchase of property by a 
husband and a conveyance to husband and wife 
will not raise a resulting trust in favor of the hus¬ 
band,®*^ the deed prima facie making a valid settle¬ 
ment on the wife to the extent of the interest con¬ 
veyed to her thereby,and the presumption being 
that a gift®^ or advancement®® was intended; but 
the presumption is rebuttable®'^ and a resulting trust 
will arise where it appears from the facts and cir¬ 
cumstances that the husband did not intend that the 
wife should have any beneficial interest in the prop- 
crty.®2 If the husband intends that the deed shall 
be made to him, and without his knowledge it is 
made to him and his wife, his wife holds on a re¬ 
sulting trust for him.®3 Where the husband pays 
for a conveyance to himself and his wife intending 
that she shall have the property on his death, but 
shall not have any beneficial interest before then, 
there is no resulting trust in favor of the husband.®^ 


A purchase by a husband with a conveyance to a 
trustee on an express trust in favor of the wife 
necessarily eliminates a resulting trust in favor of 
the husband.®® Where two persons jointly purchase 
property and cause the deed to be made to the wife 
of one of them, the purchasers are tenants in com¬ 
mon, and the wife is their common trustee.®® 

Conveyance through intermediary. Where a hus¬ 
band purchases real property in the name of a third 
person, the deed declaring the use to be for the 
grantee, and has such third person convey it to the 
purchaser’s wife, no resulting trust will arise,®’^ un¬ 
less made with an understanding that it should 
he held m trust for him,®® the transaction being a 
gift®® or settlement.^ 

Title in fiancee. Where property is purchased 
from consideration belonging to one person, and 
title is taken in the name of the person’s fiancee, a 
resulting trust arises.2 If the person furnishing the 
consideration is unable to marry by reason of not 
having secured his divorce, his intended wife is 
not within the rule that a gift to her is presumed,^ 
and a resulting trust will arise in favor of the 
actual purchaser.^ So, if property is purchased 
by one person, and the deed is made in the name 
of a person he intends to marry but with whom he 
has no valid contract to marry at the time, and such 
deed is not delivered to the grantee, a resulting trust 


83. U S.—Smithsonian Inst. v. 
Meech, App D.C., 18 S.Ct. 396, 169 
U S. 398. 42 L.Ed. 793. 

65 C J. p 408 note 35, 

84. N.C—Planner v. Butler. 42 S.E. 
647, 131 IvfC. 166. 

66 C J. p 408 note 36. 

85. W.Va.—Carter v. Walker, 1 S. 
E 2d 483, 121 W.Va. 81, 

Wife to get benefit if she survived 
husband 

W.Va—Carter v. Walker, supra. 
Xiluiitation on beneficial Interest 

Where husband, furnishing money 
to purcha.se realty, purposely cainses 
conveyance thereof to his wife or to 
both husband and wife, with intent to 
convey estate to wife, but to limit 
such estate and scope and effect of 
deed, contrary to its terms, so that 
it shall not have full effect atflxed 
thereto by law, no resulting trust for 
husband's benefit arises.—Lehr v. 
Moll. Mo., 247 S.W.2d 686. 

86. Ariz.—Armstrong v. Blalack, 62 
P.2d 1183, 46 Ariz. 607. 

Resulting trust In favor of one lend¬ 
ing purchase money generally see 
supra S 124. 

87. Cal.—Trimble v. Coffman, 251 P. 
2d $1. 114 Cal.App.2d 618. 


Ill—Nickoloff V. Nickololf, 61 N.E. 
2d 66.6, 384 Ill. 377. 

Iowa—Sinclair v, Allender, 26 N.W. 

2d 320. 238 Iowa 212. 

Mo —Perguson v. Stokes, 269 S.W.2d 
6.65—Lehr v. Moll. 247 ,S W.2d 686 
—Sutorius V. Mayor, 170 S.W.2d 
387, 350 Mo. 1236, motion overruled 
171 S W2d 69. 350 Mo. 1236—Hiatt 
V. Hiatt. 1G8 S.W.2d 1087—Hernan¬ 
dez V Prieto. 162 S,W.2d 829, 349 
Mo 658. 

R.L—Oldham v. Oldham. 192 A. 768, 
68 R.I. 268. 

88. Va.—Page v. Page, 110 S.E. 370, 
132 Va. 63. 

89. Ill—^Abraham v. Abraham, 86 
N.E 2d 224, 403 Ill. 312—Nickoloff 
V. Nickoloff. 61 N.E.2d 665, 384 III. 
377—Spina v. Spina, 22 N.B.2d 687, 
372 Ill. 50. 

Iowa.—Sinclair v, Allender, 26 N.W. 

2d 320, 238 Iowa 212. 

Mo—Lehr v. Moll, 247 S.W.2d 686. 
Okl.—Mendenhall v. Walters, 167 P. 
732, 63 Okl. 698. 

R.I.—Oldham v. Oldham, 192 A. 758, 
58 R.I. 268. 

90. Iowa.—Sinclair v. Allender, 26 
N.W.2d 320, 238 Iowa 212. 

Okl.—Mendenhall v. Walters, 167 P. 
732, 63 Okl. 698. 
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R.I.—Oldham v. Oldham, 192 A. 768, 
68 R.I. 268. 

91. Mo.—Lehr V. Moll, 247 S.W.2d 
686 . 

92. Mo.—Lehr v. Moll, supra. 

93. Mo.—Turner v. Home Ins. Co., 
189 S.W. 626, 196 Mo.App. 138. 

94. Mo.—Fulbrlght v. Phoenix Ins. 
Co. of Hartford, Conn., 44 S.W.2d 
115, 329 Mo. 207. 

65 C.J. p 408 note 40. 

95. Mo.—Alexander v. Warrance, 17 
Mo. 228, 

96. Or.—Neppach v. Norval, 240 P. 
883, 242 P. 606, 116 Or. 693. 

97. N J —Down V. Down, 82 A. 322, 
80 NJ.Eq 68. 

C6 C.J. p 409 note 46. 

98. N.Y —Bitter V. Jones, 28 Hun 
492. 

99. Mo.—Stevens v. Stevens, 27S S. 
W. 1066, 309 Mo. ISO. 

1. Mo.—Stevens v. Stevens, supra, 

2. Cal.—Williams v. Williams, 213 
P. 608, 60 Cal.App. 676. 

3. Mas.s.—Lufkin v. Jakeman, 74 N. 
E. 933, 188 Mass. 628. 

4. Cal.—Norman v. Burks, 209 P.2d 
816, 93 Cal.App.2d 687. 

Ma.ss.—Lufkin v. Jakeman, 74 N.E. 
933, 188 Mass. 528. 
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exists in favor of the person furnishing’ the con- 
sidcration.S 

Void marriage. Where the marriage is void be¬ 
cause one of the parties is of mixed blood within the 
prohibited degrees, and the man furnishes the con¬ 
sideration for a conveyance to the woman, intending 
that the conveyance is to be a gift, no resulting 
trust arises.® Where a marriage is a nullity be¬ 
cause the supposed husband was married at the 
time, and the supposed wife purchases property 
in her own name with money received from the sup¬ 
posed husband as gifts, she is entitled to the prop¬ 
erty.Where the wife secures a divorce without 
the knowledge of the husband, property bought for 
her in the belief that she is his wife is held on a 
resulting trust for him.® 

Illegal or meretricious relationship. Where a 
man and woman live together as husband and wife, 
but know that they are not married, and the man 
pays for property which is conveyed to the woman, 
it has been held that there is no presumption of a 
gift and that a trust in favor of the man will re¬ 
sult,® but a trust will not result where it appears 
that he intended that the woman should have the 
beneficial interest in the property.On the other 
hand, it has been held that under such facts a gift 
is to be presumed and a trust in favor of the man 
does not result,^^ although a trust will result where 


it is shown that it was not intended that the woman 
receive the beneficial interest in the property.*!® 

Statutes modifying common-law rule as to pur¬ 
chase money trusts. Under statutes providing that 
a resulting trust shall not arise from the mere fact 
that one pays the purchase price for a transfer to 
another, a trust docs not result in favor of the 
husband where he pays for a conveyance to his 
wife!® or in their joint names,but the statutory 
exceptions thereto also apply,!® a^d a trust in favor 
of the husband results where, by agreement, the wife 
was to hold the property in trust for her hus¬ 
band.!® 

b. Payment by Wife with Title in Husband or 
Jointly 

While there is substantial authority holding that 
where a wife pays the purchase price for property con¬ 
veyed to her husband, a gift will be presumed, the gen¬ 
eral rule Is that where the wife's assets are used to pay 
the purchase price for a conveyance to her husband or 
Jointly, a resulting trust will presumably arise in favor 
of the wife. 

There is substantial authority holding that where 
a wife pay.s the purchase price for a conveyance of 
property to her husband, a gift will be presumed.!*^ 
The presumption is rebuttable^® as where the wife 
did not know that the conveyance was taken in the 
husband’s name,!® or it was agreed that the con¬ 
veyance should be in the wife’s name.®® In the 


6. Wash—Anderson v. Hall, 157 P. 
096, 91 Wash. 376. 

6. Tenn.—Carter v. Montgomery, 2 
Tenn Ch 216. 

7. Cal.—Dahne v. Dahne, 193 P. 785, 
49 Cal.App. 501. 

Ill.—^Metropolitan Trust & Savings 
Bank v. Perry, 102 N.E, 218, 259 
111. 183. 

8. Cal.—Pelg V. Bank of America 
Nat. Trust & Savings Ass'n, 54 P. 
2d 3, 5 Cal.2d 266. 

9. Pa—Orth V. Wood, 47 A.2d 140, 
364 Pa. 121. 

Tex.—Perales v. Flores, Civ.App., 147 
S.W 2d 974, error refused. 

10. Pa.—Orth V. Wood, 47 A. 2d 140, 
354 Pa. 121. 

Tex.—Davis v. Pearce, Civ.App., 205 
S.W.2d 663. 

11. Wash.—Walberg v, Mattson, 232 
P.2d 827. 38 Wash.2d 808—Creas- 
man v. Boyle, 196 P.2d 836, 31 
Wash. 2d 346. 

13. Wash.—Walberg v. Mattson, 232 
P.2d 827, 38 Wa3h.2d 808. 

Illegal pttrpose 

Where man furnished considera¬ 
tion for realty title to which was 
taken in name of woman with whom 
he was living in illicit cohabitation 
and which was used by parties Joint¬ 


ly as home, there was not, in absence 
of evidence showing that conveyance 
was for purpose of Inducing or pro¬ 
longing illicit cohabitation, illegality 
militating agaln.st enforcement of re¬ 
sulting trust In favor of purchaser 
which arose on finding of Intent in¬ 
consistent with gift to woman.—Wal¬ 
berg V. Mattson, supra- 

13. Ky.—Mullins v. Robinson, 9 S. 
W.2d 988, 226 Ky. 648. 

66 C.J p 409 note 68. 

Transfer to fiancee Is not subject 
to resulting trust in favor of one 
paying consideration although par¬ 
ties do not marry.—Brandes v. Ag- 
new, 88 N.Y.S.2d 663, 276 App.Dlv. 
843. 

14. N.Y.—Shapiro v. Shapiro, 203 N. 
Y.S. 373, 208 App.Div. 326. 

65 C.J, p 410 note 69. 

16. Minn—Gumralson v, Johnson, 
183 N.W. 615, 149 Minn. 829. 

66 C.J. p 410 note 71. 

16. Ind.—Scott V. Dilley, 101 N.E. 
313, 53 Ind.App. 100. 

66 C.J. p 410 note 72. 

17. Mass.—Hogan v. Hogan, 190 N. 
E. 715, 286 Mass 624. 

Mont.—Emery v. Emery, 200 P,2d 
251, 122 Mont. 201—Bingham v. 
National Bank of Montana, 72 P. 
2d 90, 106 Mont. 169, 113 A.L.R. 

986 


815—Humblrd v. Arnet, 44 P.2d 
766, 99 Mont. 499. 

Neb —Peterson v, Massey, 63 N.W.2d 
912, 155 Neb. 82—Brodsky v. Brod¬ 
sky, 272 N.W. 919. 132 Neb. 669. 

66 C.J. p 410 note 76. 

Presumption that husband acquiring 
wife's property holds it In trust 
for her see supra 5 106. 
Presumption of gift where property 
Is bought in husband’s name with 
wife’s assets generally see Hus¬ 
band and Wife S 168. 

Buie adopted by statute 

Statutes sometimes provide that as 
between husband and wife payment 
of purchase money by one, with con¬ 
veyance to the other, will be pre¬ 
sumed to be a gift, although a re¬ 
sulting trust in favor of the payer 
may be shown and the presumption 
rebutted.—Browning v. Barber, 113 
S.E. 797. 164 Ga. 221—65 C.J. p 413 
note 21. 

18. Mo.—Thieman v. Thieman, 218 
S.W 2d 680. 

Mont.—Ilurnbird v. Arnet, 44 P 2d 
76G, 99 Mont. 499. 

65 C.J. p 410 note 76. 

19. W.Va.—Whitten v. Whitten. 74 
S.E. 237. 70 WVa 422, 39 L.R.A., 
N.S., 1026. Ann.Cas.lOlBD 647. 

20. W.Va—^Whitten v. Whitten, su¬ 
pra 
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absence of proof sufficient to rebut the presumption 
of a gift, no trust will result.21 

On the other hand, the general rule is that where 
property is conveyed to a husband in consideration 
of money or assets furnished by, or belonging to, 
his wife there is no presumption of an advance¬ 
ment,^2 or gift23 to the husband or the community, 2 ^ 
and a resulting trust arises or is presumed in favor 
of the wife,25 particularly where the conveyance to 
the husband is made without the wife's knowledge 
or consent,26 or through fraud or mistakc.27 The 
presumption in favor of a resulting trust is rebut¬ 
table,28 and no trust results where the wife intends 
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to confer the beneficial interest in the property on 
the husband, 2 ® as where she intended it to be a gift 
to her husband.30 Statutes providing that a trust 
shall be presumed to result where one pays the pur¬ 
chase price for a conveyance to another have been 
held to apply,31 and statutes sometimes expressly 
provide that if a married woman permits her hus¬ 
band to have the custody, control, and management 
of her separate property it will be presumed that 
he acts as her trustee under | resulting trust .22 

No trust results in favor of the wife where the 
conveyance is taken in the husband’s name for a 


21. Neb—Peterson v. Massey, 63 N. 
W2d 912, 165 Neb. 82—Brodsky v. 
Brodsky. 272 N.W. 819, 132 Neb. 
669. 

65 C.J. p 410 note 78. 

22. Ill—Sweesy v. Hoy. 272 Ill.App. 
346. 

66 C.J. p 410 note 78. 

23. Ala.—Marshall v. Marshall, 8 
So.2d 843, 243 Ala. 1C9. 

Ill.—Peters v. Meyers, 96 N.E 23 493. 
408 Ill. 263~Sweesy v. Hoy, 272 
Ill.App 346. 

Pa—Citizens Deposit & Trust Co. of 
Sharpsburgr v. Citizens Deposit & 
Trust Co. of Sharpsburg:, 7 A.2d 
619, 136 Pa.Super 413—In re 

Schaeffer’s Estate, Orph., 36 Del. 
Co. 2C2, 62 York Leg Rec. 113. 

66 C.J. p 410 note 80. 

24. Cal.—Reeve v. Jahn, 70 P.2d 610, 
9 Cal 2d 244—Zeller v. Knapp, 26 
P.2d 704. 135 Cal.App. 122. 

25. Ala.—Wilson v. Wilson, 67 So. 
2d 619. 257 Ala 13,6—Thornton v 
Rodgers. 38 So.2d 4 79, 251 Altu 553 
—Marshall v. Mar.shall, 8 So 2d 
843, 243 Ala. 169—Harris v. Harris, 
162 So. 102, 230 Ala. 608—Mandel- 
corn V. Mandetcorn, 164 So. 909, 
228 Ala 590, 93 A.L.R. .322. 

Ark.—Ecklef? v. Whitehead, 119 S W. 

2d 650, 196 Ark. 680. 

Cal.—Socol V. King, 223 P.2d 627, 36 
Cal.2d 342—Reeve v. Jahn, 70 P.2d 
610, 9 Cal.2d 244—Jones v. Kelley, 
262 P.2d 869, 121 CaI.App.2d 130— 
Zeller v. Knapp, 26 P.2d 704, 136 
Cal.App. 122. 

Del.—Greenly v. Greenly, 49 A.2d 126, 
29 Del. 297. 

Fla.-Pyle v. Pyle, 53 So.2d 312—Wil¬ 
liams V. Williams, 2 So.2d 726, 14 7 
Fla. 419. 

Ill.—Merschat v. Merschat, 117 N.E. 
2d 868, 1 Ill.App.2d 429—Sweesy v. 
Hoy. 272 Ill.App. 346. 

Ind.—Quigley v. Ackerman, 110 N.E. 

2d 753. 123 Ind.App. 660. 

Miss.—Ryala v. Douglas, 39 So.2d 
311, 205 Miss. 696—Ford v. Amer¬ 
ican Home Fire Ins. Co., 6 So.2d 
416, 192 Miss. 277. 


Neb.—Creason v. Wells, 62 N.W.2d 
327, 158 Neb 78. 

N.C.—Bullman v. Edney, 61 S.E 2d 
338, 232 N.C 465—Dail v. Heath, 
174 S E. 318. 206 N.C. 453. 

N.D.—Redman v. Blewer, 48 N,W.2d 
372, 78 N D. 120. 

Ohio —Lewis V. Akerberg, Com.Pl., 
118 NE.2d 166. 

Okl.—Ballev v. Brown, 25 P.2d 1088, 
166 Okl, 5. 

Or.—Burneit v. Hatch, 266 P.2d 414, 
200 Or. 291—Rhodes v, Peery, 19 
P.2d 418, 142 Or. 165. 

Pa.—Citizens Deposit & Trust Co. of 
Sharpsburg: v. Citizens Deposit A- 
Trust Co of Sharpsburg, 7 A.2d 
519, 136 I’a Super 413—Richard v 
Richard, Com PI., 40 Del.Co. 146 
Tenn.—City Nat. Bank v. Harle, 7 
TonnApp 286—Walker v. Walker, 
2 Tenn App. 279. 

65 C.J. p 410 notes 81, 83, p 411 notes 
85, 87. 90. 91—30 C.J. p 815 note 21, 
p 837 note 91. 

Estoppel to claim property as against 
husband’.s creditors or purcha.sers 
see Husband and Wife $ 267. 
Property purchased with wife’s mon¬ 
ey generally see Husband and Wife 
§ 251. 

Rule applies to both real and per¬ 
sonal property 

Ala.—Mandeleorn v. Mandelcorn, 164 
So. 909, 228 Ala. 690. 93 A.L.R. 322. 

Title In straw man 

Where notes were purchased by 
husband with wife’s funds In name 
of husband’s secretary, who indorsed 
them In blank and placed them In 
safe In husband’s o/Ilce, equitable ti¬ 
tle to notes vested in wife as soon 
as notes were is.sued and their legal 
title was complete on blank Indorse¬ 
ment of them by secretary and con¬ 
structive delivery.—Miller v Hospel- 
horn, 4 A.2d 728, 176 Md. 366. 

The Married Women's Act destroy¬ 
ed husband’s marital right to reduce 
to possession wife’s personalty, so 
that husband’s consent that wife’s 
money should be invested in land for 
her beneflt is no longer an Important 
element in establishment of resulting j 
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trust In favor of wife.—Justice v. 
Henley. 181 S.W.2d 632, 27 Tenn.App. 
406. 

26. Mo— suing V. Hendrickson, 92 
SW. 106, 193 Mo. 365. 

Pa.—Richard v, Richard. Com.Pl., 40 
Del Co. 146—In re Schaeffer's Es¬ 
tate, Orph., 36 Del.Co. 143. 

66 CJ. p 411 notes 84, 86, 88, 92—30 
C.J. p 816 note 22, 

Written oonsent 

Under some statutes the written 
assent of the wife is necessary to 
overcome the presumption of a trust 
—I’ogle V. Plndell, 154 S.W, 81, 248 
Mo. 65. 

27. Iowa.—Sheffield Milling Co. v 
Ileitzman, 192 Iowa 1288, 184 N.W. 
631. 

30 C J. p 815 note 23. 

28. Ala.—Marshall v. Marshall, 8 So. 
2d 843, 243 Ala 169. 

Colo—Fagan v. Troutman, 138 P. 

442, 25 Colo.App 251 
Mis.s.—Ford v. American Homo Piro 
Ins. Co., 6 So.2d 416, 192 Muss. 277 

29. Ill.—Brod v. Brod, 61 N R 2d 675, 
.390 Ill. 312. 

J’a—Majors v. Majors, 37 A.2d 628, 
349 Pa 334. 

65 C.J. p 412 note 98—30 C.J. p 816 
notes 28, 29. 

Tact that wife directed that deed 
be in husband’s name may under the 
particular fact.s and cireurn.stances 
show that she inlernh'd Imn to have 
the beneficial mterciit, and prevent 
a resulting trust.—Hendcr.son v. Ban- 
iel. Tenn.Ch., 42 S.W 470—65 C.J. 
p 412 note 1. 

30. Ga.— Corpus Juris cited la Mc¬ 
Clure V. Newell, 14 S.E.2d 721, 723. 
192 Ga, 188. 

S.C.—Legendre v. South Carolina Tax 
Commission, 66 S.E.2d 336, 215 S.C. 
514. 

65 C.J. p 412 notes 98, 99. 

31. S.D.—Hoftelzer v. Prange, 186 

N.W, 963, 964, 45 S.D. 228. 

65 C.J. P 413 note 28. 

32. Ark.—Gilbert v. Gilbert. 22 S.W. 
2d 32, 180 Ark. 696. 

65 C.J. p 413 note 24. 
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fraudulent purpose.®^ Where the wife furnished no 
part of the consideration, she can obtain no trust 
therein.^^ Since a wife who lends money to her 
husband becomes a mere creditor of the husband, 
the fact that he invests the money in real estate, 
taking title in his own name, raises no trust in 
favor of the wife.35 Likewise, a resulting trust 
will not arise in favor of the wife in property pur¬ 
chased in the name of her husband with her money 
or assets, where under the law at the time, such 
assets belong to her||liusband,36 unless the circum¬ 
stances show an intention on his part to hold in 
trust for her or her heirs.37 

Payment of the purchase money, with the wife’s 
funds or property with conveyance to both husband 
and wife, ordinarily results in a resulting trust in 
her favor,38 particularly where the conveyance to 
the husband and wife is made without the wife’s 
knowledge or consent.33 So, where property is 
purchased with the separate means of the wife and 
the deed is taken in the name of the wife without 
recital of the separate source of the consideration, 
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the title is in the community but a resulting trust in 
favor of the wife is created.contrary to her 
intention, the husband causes the title to be made to 
himself and wife without her consent, a resulting 
trust in her favor arises,'*'1 and a trust results in 
favor of the wife where the husband is included as 
grantee by mistake and contrary to the wife’s in- 
structions.^3 Jf the wife intentionally causes the 
property purchased with her funds to be taken in 
the name of herself and her husband as tenants by 
entireties, no resulting trust in her favor arises.'^3 

Statutory modification of common-law rule. Un¬ 
der statutes modifying the common-law rule and 
providing that no trust shall result from the mere 
payment of the purchase price for a transfer of 
property to another, as discussed supra § 116, a 
trust does not ordinarily result in favor of the wife 
where she pays the purchase price for a conveyance 
of property to her husband or to herself and her 
husband but a trust will result where the hus¬ 
band takes title without the wife’s knowledge or 
consent,^® or where the purchase is in violation of 


33. Miss—Snider v. Udell Wooden- 
ware Co , 20 So 836, 74 Mias 353 

Resulting trust where title taken In 
another’s n.ame for an illegal pur- 
po.se generally see euprn § 123. 

34. Ark—Harmon v. Thompson, 263 
SW.2d 903. 

Vt—Farrnors’ Nat, Bank v. Thom¬ 
son, 52 A. 961, 74 Vt. 442. 

Proceeds of land used to pay pur- 
chase price 

Whore mortgage foreclosure pur- 
oha.sor's grantee conveyed to a hus¬ 
band, who was his incompetent wife's 
coniinittee, land which was owned by 
the wife prior to foreclosure, a trust 
was not impo.sed on the land in favor 
of the wife, becau.se of the fact that 
the contract of sale to the husband 
provided that the husband was to 
pump oil on the land and apply the 
oil runs on pur<-hase price, on ground 
that thereby the husband paid for 
the land with the wife’s property 
which was the land itself.—Bendean 
V. Moody, 5 N Y.S.2d 94. 254 AppDiv. 
130, 

35. Ga—Corpus Juris cited in Mc¬ 
Clure V. Newell, 14 S.E.2d 721, 723, 
192 Ga IS8. 

Iowa—Andrew v. Martin, 254 N W. 
67, 21S Iowa 19. 

Pa.—Kegerreis v. Butz, 41 A. 26, 187 
Pa. 252—In re Shenk’s Estate. 
Orph., 9 Som Log J, 381. 

66 C.J. p 412 note 6, p 413 note 21 
[a]. 

Resulting trust in favor of one pay¬ 
ing purchase price as loan general¬ 
ly see supra S 124. 

36. Ill—Hogue V. Steel, 69 N.E, 931, 
207 Ill. 340. 


65 C.J. P 412 note 9—30 C.J. p 816 
note 31. 

Husband’s interest and rights in 
wife’s prop»>rty at common law see 
Husband .and Wife § 21 et seq 

37. Ark—.Tones v. Jones, 97 S.W. 
451. so Ark. 379. 

65 C.J. P 412 note 10. 

38. US—Schwarz v. U. S., C.A.Md . 
191 F2d 618 

Mo—Ueor v. Doer’s Est., App., 180' 
S W 572. ! 

N..T.—Rayher v. Ruyher, 101 A. 2d 
.524. 14 NJ. 174. 

65 C..T. p 412 note 94. 

39. Til —Mauricau v. Haugen, 56 N. 
E 2d 3C7, 387 Ill. 186. 

Term—Justice v. Henley, 181 S W. 

2d 632, 27 Tenn App 405. 

65 C.J. p 412 note 95. 

Written consent 

Under statute, if husband without 
the written assent of his wife, use.s 
wife’s separate and personal fund.s 
to purchase real estate deeded to 
hu.sband and wife as tenants by en¬ 
tirety, a trust rc.sults in her favor — 
Thicman v. Thlerrian, Mo., 218 S W. 
2d 580—Milligan v. Bing, 108 S.W.2d 
108. 341 Mo. 648. 

40. Tex —Penman v, Blount, Civ. 
App . 204 S W. 169. 

41. Mo.—Sanders v. Sanders, 211 S. 
W.2d 468, 357 Mo. 881—Cross v. 
Huffman, 217 S.W. 620, 280 Mo. 
640. 

42. Cal.—Abbott v. Miller, 220 P.2d 
570, 98 Cal.App,2d 696. 

43. Del.—Greenly v. Greenly, 49 A. 
2d 126, 29 Del.Ch. 297. 
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Ill.—Spina V. Spina, 22 N.E.2d 687, 
372 Ill 50. 

Mo —Ferguson v. Stokes, 269 S W 2d 
655—Cisel V. Cisel, 180 S.W.2d 748. 
352 Mo 1097—Milligan v. Bmg. 108 
S W 2d 108, 341 Mo 648. 

Pa—Rr hm v. Rehm, 32 PaDist. & 
Co 19.3 

65 C.J. p 412 note 97. 

Written consent 

Statute providing that, where hus¬ 
band USO.S wife’s asset.s without her 
written consent to purchase property 
in his own or joint names, a trust re¬ 
sults ha.s no application where the 
wife makes the purchase—Regal 
Realty & Investment Co. v. Gal¬ 
lagher, Mo., 188 S W 151. 

65 C.J. p 414 note 29, 

44. Ky—Sewell v. Sewell, 260 S W. 
2d 64o—Mullins v. Mullins, 247 S. 
W 2d 527—Kitchen v. P'ischer, 170 
SW.2d 592, 293 Ky. 787—Hall v. 
Walton, 1G5 S.W 2d 806, 291 Ky. 
779—Trimble v. Kentucky River 
Coal Corporation. 31 S.W.2d 367. 
235 Ky. 301. 

66 C.J, p 413 note 26. 

45. Ky.—Roberts v, Farley, ICl S. 

[ W.2d 930, 290 Ky. 516. 

66 C.J. p 413 note 27. 

Mistake 

A husband to whom a bill of sale 
was erroneously made for automo¬ 
bile for which wife paid entire pur¬ 
chase price, and in whose name auto¬ 
mobile was licensed, all without 
wife's knowledge, was trustee of au¬ 
tomobile for wife’s benefit.—Roberts 
V. Farley, 161 S.W.2d 930, 290 Ky. 
616. 
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some trusts* 

Illegal or meretricious relation. Where a couple 
live together as man and wife without being law¬ 
fully married, and property purchased with the 
woman’s money is in the man’s name, they are 
strangers within the meaning of the rule that prop¬ 
erty paid for with the money or assets of one per¬ 
son, title thereto being taken in the name of a 
stranger or person for whom he is under no legal or 
moral obligation to provide, is held by resulting 
trust in favor of the person furnishing the con¬ 
sideration,^7 so that a trust results in favor of the 
woman.^® If the man purchases the property by 
giving his note for the price, and later persuades 
the woman to pay the note, she thereby obtains no 
resulting trust.^® Where a man and woman lived 
together illicitly, it has been held that a resulting 
trust in the property acquired by the man does not 
arise in favor of the woman.^o 

§ 128. - Payment with Funds of Both 

Husband and Wife 

Where both husband and wife contribute to the pur¬ 
chase price, and title is taken In the name of one or 
both, a trust may result so that each takes a beneficial 
Interest in proportion to his or her contribution to the 
purchase price. 

Where a portion of the consideration belongs to 
the husband and title is taken in the name of the 
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wife, it will be presumed that the amount paid by 
the husband was by way of advancements! or gift®® 
to the wife, and not as a resulting trust in favor of 
the husband,®^ and such trust does not arise.®* Such 
presumption of advancement®® or gift®® may be 
rebutted in which case a trust will result in favor of 
the husband in accordance with the proportion of 
the purchase price he paid.®*^ Where the proceeds 
of joint property are used to purchase property in 
the wife's name alone without the husband's knowl¬ 
edge or consent, a resulting trust arises in his favor 
as to a half interest in the property.®® If the wife 
by law is constituted trustee for the husband, it is 
immaterial whether or not she purchased as trustee 
for the husband.®® Where the consideration came 
from husband and wife jointly and the parties in¬ 
tended that the wife should take title for their joint 
use, no trust has been held to result.®® Where the 
consideration is furnished by husband and wife, and 
the title is conveyed to a third person, a resulting 
trust arises to the husband and wife in proportion 
to the amounts contributed by them.®! 

In order to create a resulting trust in favor of 
a wife, it is not indispensable that the whole of the 
consideration should have been furnished by her,®® 
and where any portion of the consideration belongs 
to the wife, and title is taken in the husband’s name 
alone, there is no presumption of an advancement®® 
and a resulting trust arises in her favor®* to the 


4B. Kan.—^Harrlnpton v. Harrington, 
241 P.2d 613. 172 Kan. 649. 

66 C.J. P 413 note 28. 

47 . Ill.—McDonald v. Carr, 37 N.E, 
22.'5. 150 Ill. 204. 

Ky—Ewine V Bibb, 7 Buah 664. 

48 . U.S —Schwarz v. U. S., C A.Md , 
191 P2d C18. 

66 C J. p 412 note 16. 

“WiSm Iguoraat of iavaJidltr of mar- 
rlage 

Where marriage took place vhilc 
man had a wife living and woman 
was fraudulently led to behove that 
man was her husband, and she con¬ 
veyed land purchased with her own 
money to herself and the man as ten¬ 
ants by the entireties, purpose of con¬ 
veyance failed because there was no 
valid marital status to which It could 
attach, and a court of equity could 
impress the property with a resulting 
trust In favor of the woman — 
Schwarz v. U. S., supra. 

48 . Tex.—Allen v. Allen, 107 S.W. 
628. 101 Tex. 362. 

60. Cal.—McAllen v. Souza, 74 I’.2d 
863. 24 Cal.App 2d 247. 

61 . Iowa.—Wright v. Wright, 179 
N.W. 100, 189 Iowa 921. 

66 C.J. p 415 note 44. 

Trust resulting from payment of 


part of purchase price generally 
see supra 5 122. 

52. Ill.—Baker v. Le Mire, 189 N.E 
904, 365 Ill 626. 

C6 C.J. p 415 note 46. 

53. Ill.—Baker v. Le Mire, supra. 

66 C J. p 415 note 46. 

54. III.—Baker v. Le Mire, supra. 

66 C.J. p 415 note 47. 

Payment of owelty 
Where a married woman is enti¬ 
tled to land by reason of a voluntary 
partition, but the deed is made to 
herself and her husband and her 
heirs, payment of owelty by the hus¬ 
band does not entitle him to a re¬ 
sulting trust to that extent—Sprin¬ 
kle V. Spainhour. 62 SE 910, 149 N. 
C. 223, 25 L,.R.A.,N.S., 167—66 C.J. p 
415 note 67. 

65. Ala—Harden v. Darwin, 66 Ala. 
65. 

65 C.J. p 416 note 48. 

56. Conn,—^Fox v. Shanley, 109 A. 
249, 94 Conn. 350. 

66 C.J. p 415 note 49. 

67. R.I.—Cornelia v. Cornelia, 27 A. 
2d 348. 68 R.I. 276. 

58. Ala.—Johnson v. Johnson. 67 So. 
2d 841, 259 Ala. 650. 

59. Tex.—Bargna v. Bargna, Civ. 
App., 127 S.W. 1156. 

m 


60. Ma.s.s—^Tollock v Pollock, 111 
NE. 963, 223 Mass 382. 

61. NH—Hall V. Young, 37 N.II 
134 

65 C J p 415 note 58. 

62. Ala—Ilniiev v. Legg, 30 So. 34, 
129 Ala 619, 87 Am S.R 83. 

Pla —Corpus Juris quoted iu Foster 
V. Thornton, 179 So. 882, 887, 131 
Fla. 277. 

63. Fla —Corpus Juris quoted in 

Foster v. Thornton, 179 So, 882, 
887. 131 Fla, 277. 

Iowa.—Johnson v. Fonst, 139 N.W. 
451, 158 Iowa 196. 

64. Ark.—Barrier v. Handy, 183 8. 

W2d 49. 207 Ark. 833—EckJes v. 
Whitehead. 119 S.W.2d 660, 196 

Ark. 680. 

Fla—Corpus Juris quoted in Foster 
V. Thornton, 179 So. 882, 887, 131 
Fla. 277. 

Mis."!—Stone v. Sample, 62 So.2d 307, 
216 Miss. 287, suggestion of error 
overruled 63 So.2d 655, 216 Miss. 
287. 

Ohio.—Lewis v. Akorberg, Com.Pl., 
118 NE 2d 166. 

Okl.—First Nat. Bank v. Sanders. 36 
r.2d 889, 169 Okl. 192 
Pa.—Sollwoda v. Soliwoda, Com.Pl., 
45 Berks Co. 185. 
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extent that consideration furnished by her is used,®5 
particularly where it was so agreed at the time of 
the purchase,®® or where title is taken by the hus¬ 
band without her consent.®^ It has been held that 
where a husband uses his own funds and some be¬ 
longing to his wife for the purchase of property 
and takes the deed in their joint names a resulting 
trust pro tanto will be declared in favor of the 
wife®8 and those claiming under her,®^ but not in 
favor of the husband.'^® 

On the other hand, no trust has been held to re¬ 
sult where joint funds are used to purchase prop¬ 
erty in joint tenancy.'^i Where ihe property is 
purchased with the joint funds of husband and wife 
and they direct that the title be made so that the 
survivor will obtain all the property, if title is made 
to them as tenants by entirety, no resulting trust 
in favor of the wife or her heirs can arisc^^ 

In order that a trust may result in favor of the 
wife, it must be shown what part of the purchase 
money was paid by herJ^ In the absence of proof 
that part of the consideration belonged to the wife, 
payment by the husband, with title to himself, 
raises a presumption that the payment was for him¬ 
self,which presumption is rebuttable."^® Where 


the wife made the down payment and the husband 
gave his own notes for deferred payments, and took 
title in his name, it has been held that a trust pro 
tanto results in favor of the wife."^® 

Where the husband contracts to purchase prop¬ 
erty by installment payments but dies before com¬ 
pletion of payment, and the wife’s separate estate 
furnishes all the consideration paid up to the time of 
default, and a son then arranges to take title by pay¬ 
ing the balance due under the contract, a resulting 
trust arises in favor of the wife.'^'^ If the husband, 
without objection, uses his wife’s money jointly 
with his own in his business ventures, no trust in 
favor of his wife arises in realty purchased with the 
proceeds of the business."^® A wife, who lends her 
husband money to make part payments on a pur¬ 
chase of land, has no claim to a resulting trust,^® 
nor does a resulting trust arise in favor of the wife 
in property purchased by the husband on his own 
credit, although part of the purchase money is sub¬ 
sequently paid with money borrowed from, or be¬ 
longing to, her.®® 

There is authority to the effect that as in other 
cases of part payment, as discussed supra § 123, a 
trust will not result in favor of a spouse making a 


Tex—Solethor v. Trinity Fire Ins 
Co., 78 SW2d 180. 124 Tox. 363. 

66 C.J, p 414 note 36, p 416 notes 64, 

66 . 

85. Ala—Wilson v. Wilson, 67 So 2d 
510, 2.57 Ala 1.25—Thornton v. Ilod- 
pers, 38 So.2d 470, 251 Ala. 5.53. 

Ark.—Ec’kles v. Whitehead, 119 S W. 

2d .550, 196 Ark. 680. 

PI a—Corpus Jnris quoted in Poster 
V Thornton, 179 So, 882, 887, 131 
Fla 277. 

Ga—Ilomphlll v. Hemphill, 168 S E. 
878, 17(5 Ga 5X5. 

Miss.—Stone v S.ample, G2 So 2d 307, 
216 Miss 287, sugirc.stion of error 
overruled 63 So.2d 555, 216 Miss. 
287 

Tex^—Jv.nrr v. Cockerham. Civ App„ 
73 ,S.W 2d 905, error di.smls.sed. 

65 C J. p 434 note 38, p 416 note 66- 

Return of money 

AVliere a wife’.s money Is put in a 
farm, title of which is taken In the 
husband’s name, and a resulting" 
trust js established, the wife is not 
entitled to recover back the money 
placed in the farm but is entitled to 
the proportionate part of the present 
value of the farm, in the proportion 
which the amount Invested bears to 
the entire amount paid.—Walker v. 
Walker, 2 Tenn.App. 279. 

ee. Ark.—Harbour v. Harbour, 181 
S.W.2d 805, 207 Ark. 661. 

Pa.—Soliwoda v. Sollwoda, Com. PI.. 
45 Berks Co. 186. 


67. Ala,— ^Haney v. Lepp. 30 So. 84, 
129 Ala. 619. 87 Am S.R. 81. 

30 C.J. p 815 note 24. 

68. Mo—Peer v. Deer’s Estate, 
App , 180 S.W. 672. 

65 C.J. p 416 note 64—30 CJ. p 810 
note 26. 

68. Mo,—Moss v. Ardley, 169 S.W. 
6, 2C0 Mo 50.5—Jones v. Elkins, 45 
SW. 261. 143 Mo. 647. 

70. Mo—Wilhite v. Wilhite, 224 S. 
W. 448, 284 Mo. 387. 

Husband entitled to beaelLolal Inter- 
est 

Where community funds of hus¬ 
band and wife had gone Into the Im¬ 
provement of land owned by the 
wife individually, and husband was 
made a grantee with wife in deed by 
-which wife’s land was exchangred for 
the land in controver.sy In pfirtition 
suit, and the record was silent as to 
the amount expended for improve¬ 
ments, and the value of the land, the 
husband took an undivided one-half 
intere.st in land In controversy by 
such deed as agrainst contention that 
husband took only in trust for the 
wife —Marlett v. Brownfield, Tex. 

I Civ.App., 145 S.W.2d 636. 

71. Cal.—Socol V. King, 223 P.2d 
627, 36 Cal.2d 342. 

Oontribntloii from sepatrate estate 
In suit by husband to establish In¬ 
terest In farm conveyed to wife, 
where finding waa made, based on 
evidence, that spouses agreed that 
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title should be held as Joint property 
of spouses, consideration for convey¬ 
ance being Jointly furni.shed, fact 
that wife’s contribution to considera¬ 
tion o.Tine from her separate estate 
did not entitle wife to accounting 
from husband.—Dunn v, Williams, 
181 A. 131, 107 Vt. 447. 

72. Mo.—Hecker v. Vanhook. 246 S. 
W. 337. 

66 C.J. p 416 note 43. 

73. Iowa,—In re Mahin's Estate, 143 
NW 420. 161 low'a 459. 

65 C.J. p 415 note 40. 

74. Pa.—^Appeal of Kline, 89 Pa. 
463. 

75. Pa.—^Appeal of Kline, supra, 

76. Fla.—Corpus Juris quoted In. 

Fo.stcr V. Thornton, 179 So. 882, 
887, 331 Fla 277. 

65 C.J. p 415 note 39. 

77 . N.J.—Levi v. Levi. 161 A. 835, 
111 N.J.Eq. 127. 

78 . Or.—Evans V. Trude, 240 P.2d 
940, 193 Or. 648—American Surety 
Co. v. Hattrem, 3 F.2d 1109, 138 Or. 
358. 

79. U.S.—In re Tetcr, D.C.W.Va., 173 
P. 798, affirmed 179 P. 666. 103 C. 
C.A. 213. 

65 C.J. p 414 note 36 [d]. 

Resulting trust in favor of one lend¬ 
ing purchase price generally see 
supra 3 124. 

80. Cal —Woodslde v. Hewel, 42 P. 
162, 109 Cal. 481. 
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mere general contribution toward the purchase 
price,81 and that in order to be entitled to a partial 
resulting trust, the spouse must have paid an aliquot 
part of the purchase money for a definite or specific 
interest in the property.8^ Where husband and wife 
contribute the consideration for the purchase of 
property, there is no presumption that they contrib¬ 
uted equally.88 

Where the couple are not validly married, a re¬ 
sulting trust may be imposed with respect to prop¬ 
erty acquired through their joint efforts so as to 
give each a beneficial interest in accordance with 
his or her contribution.84 If the purchase is made 
in the woman's name with the joint funds of a 
supposed husband and wife, the man intending to 
retain his interest, a pro tanto resulting trust will 
arise in favor of the man,85 Similarly, if the pur¬ 
chase is made in the man’s name with joint funds, a 
trust will also arise in favor of the woman to the 
extent that her property was used to make the pur- 
chase.85 

The statutory exceptions to the statutory pro¬ 
hibition of resulting trusts apply, as where a spouse 
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has taken the deed, as an absolute conveyance, in 
his own name without the knowledge or consent of 
the other spouse who paid part of the purchase 

money. 8 7 

§ 129. -Parent and Child 

a. Conveyance to parent of person pay¬ 

ing consideration 

b. Conveyance to child of person paying 

consideration 

a. Conveyance to Parent of Person Paying Con¬ 
sideration 

Ordinarily, a trust results In favor of a child who 
pays the consideration for a conveyance of property to 
hl8 parent. 

Where the purchase price of property is furnished 
by, or belongs to, the son or daughter of the pur¬ 
chaser, and the purchaser takes title to the property 
in his own name, there is no presumption of gift88 
and ordinarily a trust results in favor of the son 
or daughter,®^ in the absence of circumstances show¬ 
ing an intention to the contrary,90 as where a gift^*! 


81. Mass.—Druker v. Druker, 31 K 
E 2d 524. 308 Mass. 229—Moat v. 
Moat, 17 NE.2d 710, 301 Maas 4Cf). 

82. Ma.as —Druker v. Druker, 31 N. 
E 2d 624, 308 Mas.g. 229—Moat v 
Moat, 17 NE2d 710, SOI Mass. 469 
—Kara.s v. Karas, 193 N.E, 18, 288 
Mass. 460. 

Payment from eottunon fnndi 

Fact that realty standing In name 
of wife was purchased with earnings 
of business in which husband and 
wife were commonly engaged, did 
not create a resulting trust in favor 
of husband for a one-half interest in 
the realty.—Brun v. Brun, 88 N.E.2d 
651, 324 Mass. 766. 

83. Mass.—Druker v. Druker, 167 N. 
E. 638, 268 Mass 334. 

66 C.J. p 414 note 33. 

84. Cal.—Santos v. Santos, 89 P.2d 
164, 32 Cal.App.2d 62. 

85. R.I.—Cetenlch v. Fuvlch, 102 A. 
817, 41 R.I. 107. 

Tex.—Perales v. Flores, Clv.App., 147 
S.W.2d 974, error refused. 

Transfer to woman alone wlthont 
man's knowledge 

Where parties living together as 
man and wife purchased property 
jointly, each paying one-half of pur¬ 
chase price, and trustees, to whom 
property had been conveyed as secu¬ 
rity for payment of purchase-money 
note, reconveyed property by deed 
designating defendant as grantee and 
reciting that estate was conveyed to 
defendant as her separate property, 
and such recital was inserted without 
plaintifTs knowledge, and defendant 
subsequently refused to convey to 


plaintiff one-half of the property, a 
resulting trust, rather than a con¬ 
structive trust, existed in plaintiff’s 
favor.—Padilla v. Padilla, 100 P.2d 
1093, 38 Cal.App.2d 319. 

86. Miss.—Shrader v. Shrader, 81 So. 
227, 119 Miss. 626. 

87. U S.—Commi.ssioner of Internal 
Revenue v. Molter, C.C.A., 60 F.2d 
498. 

65 C.J. p 416 note 68. 

Statutes abolishing common-law pur¬ 
chase money resulting trusts and 
exceptions thereto see supra 9 116. 

88. Cal — Corpus Juris cited In 

Willard H. George, Limited, v. Bar¬ 
nett, 150 P 2d 691, 692, 66 Cal.App. 
2d Supp. 828. 

Mo.—Padgett v. Osborne, 221 S.W,2d 
210, 369 Mo. 209— Corpus Juris cit¬ 
ed in Adams v. Adams, 166 S.W.2d 
610, 614, 348 Mo. 1041. 

Ohio.—Roberts v. Remy, 46 N.E. 1066, 
66 Ohio St. 249. 

Pa.—Ehnes v. Yowell, 97 A.2d 66, 374 
Pa. 17. 

Gifts between parent and child gen¬ 
erally see Parent and Child S 60. 

89. U.S.—Montgomery v. Thomas, C. 
C.A.Tex., 146 P.2d 76. 

Ark—Clark v. Clark, 86 S.W.2d 937. 
191 Ark. 461. 

Cal —Willard H. George, Limited, v. 
Barnett, 160 P.2d 691, 66 Cal.App.2d 
Supp. 828. 

Mo.—Padgett v. Osborne, 221 S.W.2d 
210, 369 Mo. 209—^Adams v. Adams, 
156 S.W.2d 610, 348 Mo. 1041. 

N.C,—Jackson v. Thompson, 200 S.E. 
16, 214 N.C. 639. 
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N.D—Hyland v. Tousley, 276 N.W. 
340, 67 N D 612. 

Ohio—Lewis V Akerberg, Com.Pl., 
118 N E.2d 166. 

Pa—Ehnes v Towel!, 97 A.2d 66, 374 
Pa. 17—Citizens Depo.slt & Trust 
Co. of Sharpshurg v. Citizens De¬ 
posit & Trust Co. of Sharpsburg, 7 
A.2d 519, 136 Pa Super. 413. 

66 C.J. p 416 notes 72. 74. 82. 
Conveyance to parent and child 
Where daughter paid all of pur¬ 
chase price of realty and deed was 
made in name of daughter and moth¬ 
er because of Infancy of daughter, a 
trust by operation of law resulted In 
favor of daughter.—Barger v. Baker, 
237 S.W 2d 37. 218 Ark. 457. 
Mortgage pasrmeuts by parent held tc- 
inure to child 

Ark—Wilkinson v. Masoner, 139 S. 
W2d 23, 200 Ark. 337. 

90. Ark.—Clark v. Clark, 86 S.W.2d 
937. 191 Ark. 461. 

Me—Merrill v. Hussey, 64 A. 819, 
101 Me. 439. 

Mo.—Padgett v. Osborne, 221 S.W.2d 
210, 359 Mo. 209. 

Bomings of minor 

(1) Where the earnings of a minor 
become the property of a parent, the 
use of the earnings to acquire prop¬ 
erty In the parent’s name does not 
raise a resulting trust In favor of the 
child.—Macchl v. La Rocca, 201 P. 
143, 64 Cal.App. 98—66 C.J. p 421 note 
21 . 

(2) Right of parent to earnings of 
child see Parent and Child { 28 et 
seq. 

91. Cal.—^Willard H. George, Lim- 
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or loan®2 to the parent is intended. Where a child 
pays the purchase money for a transfer to his par¬ 
ent, he is treated the same as if he were a stranger, 
at least where no legal obligation rests on the child 
to support the parent,and the presumption of a 
resulting trust is not rebutted by the counter pre¬ 
sumption of an advancement from the rclation- 
ship.95 Where a person in loco parentis purchases 
property with consideration furnished by the chil¬ 
dren, a resulting trust arises pro tanto.^® 

Payment with funds of both parent and child. 
Where the payment out of the child’s funds is only a 
part of the whole consideration, and title is taken 
in the name of the parent, a resulting trust pro 
tanto arises in his favor,97 provided, it has been held, 
that it is of some definite or aliquot part of the 
whole consideration,®® except where the parties in¬ 
tended that the purchase be solely for the benefit of 
the parent.®® 

Statutory modification of common-taw rule. Un¬ 
der the statutes, discussed generally supra § 116, 
which modify the common-law rule and provide 
that a trust shall not result from the more fact that 
one pays the purchase money for a conveyance of 
property to another, a trust does not ordinarily re¬ 
sult in favor of a child who pays the consideration 
for a transfer of property to his parent.^ The ex¬ 


ceptions to the statutory prohibition apply where 
a conveyance is made to the parent of the person 
furnishing the consideration, so that a trust results 
where the parent has taken the deed, as an absolute 
conveyance, in his own name without the knowledge 
or consent of the child who paid the consideration,^ 
or where by agreement, and without any fraudulent 
intent, the parent was to hold the land in trust for, 
or convey it to, the child who paid the purchase 
price.® 

b. Conveyance to Child of Person Paying Con¬ 
sideration 

In the absence of circumstances showing an Inten¬ 
tion to the contrary, the payment of the purchase price 
by a parent for a conveyance of property to his child 
will be presumed a gift and a resulting trust will not 
arise in favor of the parent. 

The rules with respect to a resulting trust in 
favor of the person paying the purchase money for 
property conveyed to a stranger by reason of pre¬ 
sumption of law do not apply where a parent pur¬ 
chases property with his own funds or assets and the 
conveyance is made in the name of his child.^ 
Therefore, in the absence of circumstances showing 
an intention to the contrary, a purchase by a parent 
in name of the child will be presumed to be an ad¬ 
vancement,® settlement,® or gift,7 and not a resulting 


Ited V, Barnett. 150 P.2d 691, 65 Cal. 
App 2d Supp 828. 

65 C.J. P 416 note 76, 

92. Ill.—Brisco v. Price, 113 N.E 
881, 275 Ill. (!3. 

66 C J. p 416 note 77. 

Resulting trust In favor of one lend¬ 
ing purchase money generally see 
supra S 124. 

93. Mo.—Adams v. Adams, 166 S-W. 
2d GIO, .'14S Mo. 1041. 

Pa—O'Neill V. O’Neill, 76 A. 26, 227 
Pa 334. 

Pre.sumption of resulting trust where 
purchu.se is made in name of stran¬ 
ger see supra § 116. 

94. Mo.—Adams v. Adams, 166 S. 
W.2d 610, 348 Mo. 1041. 

Duty of child to support parent see 
Parent and Child § 23 et .seq 

96. Ohio—Mullen v. Mullen, 5 Ohio 
Dec., Reprint, 111, 2 Am.L R. 611. 

96. N.C.—Randle v. Grady, 45 S E.2d 
35, 228 N.C. 159—Corpus Juris cited 
In Randle v Grady, 32 S.E.2d 20, 22, 
234 N.C. 651. 

6B C.J. p 416 note 78. 

Persons in loco parentis generally 
see Parent and Child 5 71 et seq. 

97. Ark.~Clark v. Clark, 86 S.W.2d 
937, 191 Ark. 461. 

Tenn —Savage v. Savage, 4 Tenn.App. 
277. 

66 C.J. p 420 note 18. 

Resulting trust in favor of one pay¬ 


ing part of purchase price general¬ 
ly see supra § 122. 

Fossessiou; payment of taxes 

Fact that parents moved onto and 
re.sided on farm, price of which was 
partly paid with son's money, for 
long period of time and paid taxes 
did not prevent creation of resulting 
trust pro tanto in favor of son. where 
parents’ possession and payment of 
taxe.s were reasonably attributable 
to their habit of managing son’s busi¬ 
ness affairs during his absence from 
slate—Clark v. Clark, 86 S.W.2d 937, 
191 Ark. 4 61 

98. Ark.—fMark v. Clark, supra. 

66 C J. p 421 note 19. 

99. Ind.—Brown v. Benight, S 
Blackf. 39. 23 Am.D. 373. 

1. Ky.—McFarland v. McFarland, 92 
S.W 2d 785. 263 Ky. 434. 

66 C J. p 417 note 84. 

2. Ky—Harlan v. Eilke, 38 S.W. 
1094, 100 Ky. 642. 18 Ky.D. 1096. 

66 C.J. p 417 note 86. 

Part payment of cousideratlou hy 
child 

N.Y.—Leary v. Corvln. 73 N.E 984, 
181 N.Y. 222, 106 Am.S R. 542, 2 
Ann.Cas. 664. 

65 C.J. p 421 note 24. 

3. Ind —Koehler v. Koehler, 121 N. 
E 450. 75 Ind.App. 610. 

65 C.J. p 417 note 87. 
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4 . Ala.—^Adams v. GrifHn, 45 So.2d 
22, 253 Ala. 371. 

Cal.—Cooper v. McDonald, 89 P.2d 
412, 32 Cal App.2d 114. 

Okl,— Corpus Juris quoted iu Fibl- 
kowski V. Fibikowskl, 94 P.2d 921, 
925, 185 Okl. 520. 

65 C.J. p 417 notes 90, 91. 

6. Ill—Wright V. Wright, 118 N.E. 
2d 280, 2 111 2d 246—McCabe v. Heb- 
ner. 102 N.E 2d 794, 410 Ill. 557— 
Houdek v. Ehrenberger, 72 N E 2d 
837. 397 Ill. 62—Cook v. Blazis, 7 
N E 2d 291, 365 HI. 625. 

N.C.—Creech v. Creech, 24 S E.2d 642, 
222 N.C. 666. 

Ohio.—Ohio State Life Ins. Co v Un¬ 
ion Properties, App., 62 N E 2d 642. 

Okl.— Corpus Juris quoted lu Fibi- 
kowski V. Fibikowski, 94 P.2d 921, 
925. 185 Okl. 520. 

Tex—Dennis v. Dennis, Clv.App., 266 

S.W.2d 964—Ellsworth v. Ells- 
worth, Civ.App., 161 S.W.2d 628. 

Va—Bransom v. Bransom, 144 S.E, 
613. 151 Va. 603. 

Wyo.—Corpus Juris quoted In Novo- 

sel V. Sun Life Assur. Co. of Cana¬ 
da. 67 P.2d 110, 112, 49 Wyo. 422. 

65 C.J. P 417 note 92. 

Purchase by parent In name of child 
as advancement generally see De¬ 
scent and Distribution 9 109, 

6. N.J —Bertolino v. Damario, 162 
A. 330. 107 N.J.Eq. 201. 

7. U.S.—Douglass v. U. S. Appliance 
Corp, CACal., 177 F.2d 98. 
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trust in favor of the parent,* and no such resultinjr 
trust will arise.® However, whether the purchase 
creates a resulting trust is a question of intention,^® 
and the presumptions are not conclusively and may 
be rcbutted,i2 and, where it clearly appears from 
the circumstances existing at the time of the con¬ 
veyance that it was not intended that the child 


should take the beneficial interest, a resulting trust 
will arise in favor of the parent,!* as where the 
child procures the title to property paid for by his 
parent, to be made to himself, without the parent's 
knowledge or consent.!* 

Where the consideration is furnished by one 
standing in loco parentis to the person in whose 


—^Adamn v. Oriflln. 45 So 2d 22, 
263 Ala 371 

Ill.—Wngrht V. WriKht. 118 N K 2d 
280, 2 Ill.2d 24fi—Mi*<''abe v. H**b- 
nrr. 102 N K 2d 794, 110 Ill BB7— 
IloudJ'k V Ehrenbcrtrer. 72 N E 2d 
837. 397 III 62 —Cook v. Blasia, 7 
XE 2d 291, 365 Ill. 626 
Mo—Warford v. Sm(>ot. 237 S W 2d 
184, 361 Jdo 870 

NH—Sholley V Landry, 79 A.2d 62C. 
97 XTI. 27. 

N J.—Hill V Lnmorpaux. 30 A 2d 833. 
132NJEq 580. 

Okl.—Oorpna Jnrls qnotad la yiln- 
kow&ki V FihikoM'«ki, 94 P 2d 921, 

925, 186 Okl. 620 

Pa—Ehnee v. Yowt?ll. 97 A.2d BG. 374 
Pa. 17—Citizens I'leno.sit & Trust 
Co of Sharpsburir v Citizens De¬ 
posit & Trust Co. of Sharpaburff, 7 
A 2d 519. 136 Pa Super 413. 

Va—Uransom v Bransom. 144 SE 
613, IBl Va G03 

Wyo —Oorpm Juris dtiotad la Novo- 
Hi'l V. Sun Life Ansur Co. of Can¬ 
ada. 67 I* 2d 110. Jlf. 49 Wyo. 422. 

66 C J p 418 note 93 
Gifts between parent and child gen¬ 
erally see Parent and Child | 60. 

& HI—McCabe v Hebnor, 102 NK 
2d 794. 410 Ill 567 

N.C.—Creech v. Creech, 24 .S E 2d 643, 
222 N.C 666. 

Okl —Corpus Juris quoted la Fibi- 
koHHki V. Fibikowuki, 94 P.2d 921, 

926, 185 Okl 620 
65 O J p 418 note 94. 

9. Okl.—Corpus Juris quoted in 

Flbikowski V. Fibikowski, 94 P 2d 
921. 925. 185 Okl. 620. 

Pa—Hunan v Donaldson, 200 A. 30. 
331 I’a. 388—Citizens Deposit & 
Trust Co. of SharpaburfiT v. Citizens 
Deposit & Trust Co. of Sharpsliurff, 

7 A 3d 619, 130 Fa Super. 413. 

Tex—Dennis v. Dennis, Civ.App., 266 
S.W 2d 964—Ellsworth v. Ells¬ 
worth, Civ.App.. 151 S.W.2d 028, 
error refused—Thomason v, I’aeiflc 
Mut. Life Ins. Co. of California, 
Civ.App., 74 S.W.2d 162, error re¬ 
fused. 

65 C J. p 418 note 95. 

Xa Oallfoxalu 

(1) Ordinarily, where a parent 
pays fur a conveyance to Ills child, 
there is a presumption that a irift 
was intended and there is no pre¬ 
sumption of a resulting trust, and no 
presumption that the minor takes the 
land for the beneflt of his parent.— 
Oyama v. State of Col., Cal., 68 S.Ct. i 
89 C. J.S.—63 


269. 332 U S. 633, 92 LEd. 319—65 C.J 
p 420 note 17. 

(2) However, it has been hold that 
in view of Civ Code |t 863. providing 
that when a transfer of teal property 
is made to one person and the eoii- 
sideriitinn therefor is paid by another 
a trust IS presumed to result m his 
favor, the presumption of a rosuHinff 
trust IB indulged even when a trans- 
•iitiun IS between parent and child — 
Harper v Ileizer, 229 F 2d 828. 103 
Cal.App 2d 388—66 C.J. p 420 note 17. 

7.7) On the other hand. It has been 
held that the statutory provision is 
subject to an exception In the c-aso 
of parent and child and that the pre¬ 
sumption IS that a gift or advance¬ 
ment was intended—Quinn v Hcilly, 
216 P, 1091. 198 Cal. 466—66 CJ. P 
420 note 17. 

(4) Whpre husband and wife pur¬ 
chased property and went into posses¬ 
sion, but record title was placed in 
name of pu^cha^•er^* daughter and her 
husband, the daughter and her hus¬ 
band held the legal title to the prop¬ 
erty in trust for the purchasers — 
BarCtery v Kirkpatrick. 86 P 2d 147, 
29 Cal.App 2d 003. 

10. Ill —Houdek V. Ehrenberger, 72 
NE.2d 837, 397 111. 62—Cook v. 
Hlazis. 7 NE2d 291. 366 Ill. C26. 

Okl— Oorpua Juris quotsA la Fibl- 
kowski V Filiikowaki, 94 P.2d 921, 
925, 185 Okl 520. 

Pa —Citizens Deposit & Trust Co, of 
Sharpsburg v. Citizens Deposit & 
Trust Co. of Sharpsburg, 7 A 2d 619, 
1.16 Pa Super 41S. 

65 C.J p 419 note 96. 

11. rn —McCabe v. Hebner, 102 X 
E2d 794. 410 III 667—Houdek V. 
Ehreiibcrger. 72 N.E2d 837. 397 JU. 
62—('ook V. lilazis, 7 N.E 2d 291, 
366 III. 626 

Okl—Oorpua Juria quoted la Flbl- 
kowski V Fibikowaki, 94 F.2d 921, 
026. 185 Okl. 620 

66 C J p 419 note 97. 

PraaunptloB held oae of foot 
Wash—In re Hammer’s Estate, 260 

P. C32. 146 Wash. 322. 

19. Ill—Wright V. Wright. 118 ME 
2d 280, 2 I11.2d 246—^McCabe v. Hfb- 
ner. 102 N.E2d 794, 410 III. 667— 
Houdek V. Ehrenberger, 72 N.E 2d 
837, 397 HI, 62—Cook v. Blaals, 7 
N.E 2d 291, 366 Ill 626. 

N.H.—Shelley v. Landry. 79 A.2d 626. 
97 NH 27. 

Ohio —Ohio State Life Ins. Co v Un¬ 
ion Properties, App , 62 M.E 3d 642 
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I Okl — Oorpna Juria quoted la Fibi- 
kowskl v. Flbikowskl, 91 P.2d 921, 
I 925, 185 Okl 520 
Po,—Epstein v. Ratkosky, 129 A. 63. 
283 Pa 168. 

Va—Bransom v. DranBoin, 144 S.E 
613. 161 Va 60.7. 

65 C J p 419 note 98, p 420 note 11. 

13. Ariz—Stewart v. Damron, 160 P. 

2d 321. 63 Arlz. 158. 

Ark—Ellis V. Shunield, 162 S.W 2d 
536. 202 Ark. 723 

Colo —Chfimplon v Champion, 132 P 
2d 186. 110 Colo 16.7. 

Ill —l\>i>k V. lilazis, 7 N.E 2d 201, 365 
in 626 

Ohio —Ohio State Life Ins. Co v. 
Union Properties, App., 62 N B 2d 
642 

Okl — Oorpna Juris quoted la Fihi- 
kowski V. Flbikowskl, 94 P.2d 921. 
920, 180 Okl. 620. 

Pa.—Drayer v Drayer, Com.Pl., 60 
Dauph Co ISO—Donohue v. Dono¬ 
hue, Com PI., 42 Beh Lcg.Kec. 66. 
Tex —Macias v, Macias, Civ.App., 148 
SW.2d 240. 
r»6 C J P 419 note 99. 

Xuteatioa aot to glvo baaoflolal latar- 
eat until daatb 

Where lower court found on suffi¬ 
cient evidence that father by taking 
conveyance of property, acquired by 
father with own money and work, in 
name of himself and daughter aa 
joint tenants, intended to imiiart pos¬ 
session to daughter only on his death, 
presumption of u gift Inter vivos to 
daughter was not rebutted to extent 
of depriving her of all bimeheial in¬ 
terest in premiHea and daughter 
should be decreed to hold title sub¬ 
ject to resulting trust in father of 
all beneflcial Interests, except that 
benenciul interest to whatever re¬ 
mained at father’s death belonged to 
daughter--Shelley v. Landry, 79 A 2d 
C26, 97 N.H. 27. 

Daad to child u truataa 
Where mother purchased land and 
took deed therefor in name of her son 
us trustee, presumption of advance¬ 
ment to son as to land purchased was 
rebutted, and, where nothing was said 
in convi'yance aa to purpose of trust. 

trust wu» one Jn which sun held ti¬ 
tle for exclusive benefit of mother 
furnishing consideration—Ohio Blate 
Life Ins. Co V. Union Properties. 
Ohio App., 53 N.E.2d 542. 

14L Ala—Olds v Marshall. 8 So. 284. 

93 Ala 138 
C6 C.J p 419 note L 
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name the purchase is made, the purchase will be pre¬ 
sumed to be a gift,advancement,'^® or settlement,!^ 
and not a resulting trust;!* and no resulting trust 
arises,!® although the presumption is rebuttable.®® 

Payment with funds of both parent and child. 
Where the consideration is furnished by both par¬ 
ent and child, and the title is taken in the name of 
the child, the presumption is that an advancement 
was intended,®! which presumption is rebuttable,®® 
and a pro tanto trust will result in favor of the 
parent where it appears that it was intended that 
the parent should have a beneficial interest.®® 
Where the parents advance only a part of the 
purchase money for the purpose, and with the in¬ 
tention of securing the entire title to the property, 
and such title is taken by a son also contributing 
to the purchase, a resulting trust to the entire prop¬ 
erty does not thereby arise in their favor.®^ Under 
a statutory provision that resulting trusts may arise 
from the payment of the purchase money or from 
other circumstances, a resulting trust may arise in 
favor of a parent joining with the child in i>ur- 
chasing property, title to which is in the child’s 
namc.®^ 

Statutory modi fit ation of common-Iaiv rule. Un¬ 
der the statutes, discussed generally supra § 116, 
which modify the common-].i\v rule and provide that 
a trust shall not result from the mere fact that one 
pays the purcha.se money for a cimvcyancc of prop¬ 
erty to another, a trust docs not ordinarily result 
in favor of a parent who pays the consideration for 


89 C.J.S. 

a transfer of property to his child.®* However, 
the exceptions to the statutory prohibition apply 
where a conveyance is made to the child of the per¬ 
son furnishing the consideration, as where the child 
has taken the deed, as an absolute conveyance, in his 
own name without the knowledge or consent of the 
parent who paid the consideration,®’^ or where by 
agreement and without fraud, the child was to hold 
the property in trust for the parent.®* 

§ 130. - Children by Common Parent or 

Parents 

A resulting trust ordinarily arises In favor of one 
paying the purchase price for a transfer of property to 
a brother or sister. 

Since persons in the rclatioii.ships of brothers,®•' 
or brother and sister,®® are generally under no legal 
or moral obligation to support each other, such 
brothers,®! or brother and sister,®® are strangers 
within the meaning of the general rule that where 
property is paid for with the money or assets of a 
person, and the title thereto is taken in the name 
of a stranger or person for whom he is under no 
legal or moral ohlig.ition to provide, a resulting trust 
in the property anses by operation of law in favor 
of the person furnishing the consideration, or per¬ 
sons cl.iimiiig under him. It follows that the gen¬ 
eral rule that he who supplies the consideration is 
presumed to intend the purchase for his own ben¬ 
efit, rather than for the henefit of a stranger ap¬ 
plies,®® and a resulting trust arises®^ by imjdication 


18. N.J.-—Mott V. lossa, 181 A. 689. 
119 N.JEa. 

Wash—limes v. Hyland, 40 r.2d 140, 
180 Wash. 456. 

6B C.J. p 419 note 2. 

le. N.J.—Mott V, lossa, 181 A. 689, 
119 N JKq. 185. 

Or—Hahl V. Simonsen, 70 P 2d 49, 
157 Or. 238. 

6.5 CJ p 419 note 8. 

17. Miss—Higdon v, Higdon, 87 
Miss 264. 

Or—Dahl v. Simonsen, 70 P.2d 49, 
157 Or 238 

Waah.—Dmt s v, Hyland, 40 r.2d 140, 
180 Wa.sh. 456. 

18. Or.—Dahl V. Simonsen, 70 P.2d 
49. 167 Or. 238. 

Wash —Dines v. Hyland, 40 P.2d 140, 
180 Wa.sh 45ri. 

65 C J. p 419 note 5, 

19. N.J.—Mott V. lossa, 181 A. 689, 
119 N J.E<1. 186 

66 C.J. p 42 0 note 6. 

SO. Mis.s. — Higdon V. Higdon, 67 
Miss 264 

66 C.J. p 420 note 7. 


[ Question determined ns of time of 
conveyance 

Wlu^ther payment of purchase price 
by one standing in loco parentis to 
person taking title was a gift or a 
tiust must be determined as of the 
time of the conveyance—Dines v. 
Hyland, 40 r.2d 140, 180 Wash. 455. 

21. Wash.—In re Hammer’s Estate, 
260 P. 632, 146 Wa.sh. 322. 

65 C J. p 421 note 27 

Itcsultmg tru.st In favor of one pay¬ 
ing part of purchase price general¬ 
ly see supra 6 123. 

S2. Wash.—In re Hammer’s Estate, 
supra. 

66 C.J. p 421 note 27. 

23. N J —Finley v. Keene, 42 A.2d 
208, 136 N.JEq. 347. 

24. Md —Springer v. Springer, 126 
A. 162, 144 Md. 465. 

25. Ga—Harris v. Harris, 114 S.B 
333, 164 Ga 271. 

65 C.J. p 421 note 29. 

26. Ky.—Fields v. Napier, 80 S.W. 
1110. 26 Ky.U 240. 

65 C.J. p 420 note 13. 
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Part payment by parent 

Mu:h—Ilallidav v. Basil, 136 N.W. 

354, 170 Mich 489. 

66 C.J. p 421 notes 22 [a], 31. 

27. N.Y.—Roulston v. Houlston, 64 
N.Y. 652. 

65 C.J. p 420 note 15. 

28. Ind.—Stamper v. Stamper, 83 N. 
E.2d 184, 227 Ind. 15 

29. Ark.—Camden v, Bennett, 41 S. 
W. 854, 64 Ark. 155. 

30. U.S —Higginbotham v, Boggs. 
Va. 234 F. 263. 148 C.G.A. 165. 

Pa.—Warren v. Steer, 6 A. 4, 112 Pa. 
634. 

31. Ark.—Camden v, Bennett, 41 S. 
W. 854, 64 Ark. 155. 

32. Ill. —Harris v. McIntyre, 8 N E. 
182, 118 Ill 276, 

Pa—Warren v. Steer, 5 A. 4, 112 Pa. 
634. 

33. Pa—Warren v. Steer, 6 A 4, 112 
Pa 634 

65 C.J. p 421 note 39. 

34. Ga—Stevens v. Stevens, 49 S E. 
2d 895, 204 Ga. 340. 

65 C J. p 421 note 40. 
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or presumption of law,*® although rebuttable,** and 
there is no presumption of advancement or gift®^ 
Under the rule that no resulting trust exists in favor 
of one who pays the purchase money by way of a 
loan to another, and the conveyance is taken in the 
name of the borrower, discussed supra § 124, one 
who lends money to a brother who takes the con¬ 
veyance docs not become entitled to a resulting 
trust.** Where property is jointly purchased by 
brothers and sister, but the deed docs not include 
one or more of them, such person or persons arc 


TRUSTS §§ 130-132 

entitled to a resulting trust to the extent of his con¬ 
tribution to the consideration.*® A statutory pro¬ 
hibition of purchase money resulting trusts, dis¬ 
cussed generally supra § 116, applies where the par¬ 
ties are children of a common parent or common 
parents.^® So, also, the statutory exceptions to 
such prohibition apply, as that the prohibition shall 
not extend to cases where the alienee shall have 
taken an absolute conveyance in his own name with¬ 
out the consent of the person with whose money the 
consideration is paid.*^ 


3. Evidence and Questions of Law and Fact 


§ 131. Evidence 

The general rulee of evidence applicable In civil ac* 
tions have been applied In actionc with respect to result¬ 
ing trusts. 

The general rules of evidence .ipplicable in civil 
actions have been applied in actions with respect to 
resulting trusts,** and particular applications with 
respect to presumptions and burden of iiroof and 
admissibility, weight, and sufficicncj' of evidence are 
discussed infra §§ 132'137. 


§ 132. -Presumptions and Burden of 

Proof 

a. Tn general 

b. Purchase-money resulting trusts 
a. In General 

The burden of eatabllehing a resulting trust Is on 
the party who asserts it. 

The burden of establishing a resulting trust, as 
against the holder of the legal title, is on the party 
who asserts it.** Accordingly, the holder of the 


36. Oa.—Stevens v. Stevens, supra. 

65 C.J. p 421 note 41. 

36. Pa— King V. King, 127 A. 142, 
281 Pa 511 

Fayor rlcli; gxsatee poor 
Fart that brnther was prosprroua 
and HJStcr was poor at time bicithi'r 
purchnsed dwelling and placed lidu 
thereof in name of sister had some 
tendency to show that the gift to 
BiBtur was intendc'd and to roDut In¬ 
ference of a resulting trust.—O'Weal 
V. O’Neal, 74 A.2d C14, 9 N.J.Huper 

36. 

37. Pa—Fitzpatrick v. Mtzpatrjclc, 
29 A 2d 790, 346 Pa. 202. 

66 C J. p 422 note 43. 

38. Ter —Jordan v. Jordan, Cljv App , 
154 S.W. 309. 

39. N.J—Finloy v. Keene, 42 A 2d 
208, 136 N J K<i 347. 

65 C.J. p 422 note 60. 

Beflultlng truHt In favor of one piiy- 
Ing part of purchase prleo see su¬ 
pra fi 122. 

40. Ky.—Isaacs v. Isaacs, 267 8.W. 
1104, 206 Ky. 540. 

66 C.J. p 422 note 45. 

41. Kan—^Kennedy V. Taylor, 20 
Kan. 658 

66 C.J. p 422 note 47, p 432 note 60 

[b]. 

42. Ga.—Lewis v. Patterson, 12 S.Il. 
2d 693, 191 Ga. S48. 

43. Ala.—Hooks ▼. Hooks, 63 So. 2d 
848, 258 Ala. 427—^Banks v. Banka, 
44 So.2d 10, 262 Ala. 262—Lauder¬ 
dale V. Heace Baptist Church of 


[ Blrmini^luim, 19 So 2d 638, 246 Ala 
178. 

cm —.Soeol V. King, 223 P 2d 627, 36 
Cal 2d 342—-.Jones v Kellev, 262 1’. 
2d 8511. 121 CaLApp.2d 130. 

Colo—^Woodruff v Clarke, 262 r2d 
737, 128 Coll). 387—Howard V Ilar- 
rott, 72 P.2d 474, lOl Colo 249 

Del.—^Bodlev v. Jones, C9 A.-’d 463, 
30 Del Ch 480— Greenly v. tlrecn- 
ly, 49 A 2d 126, 29 Del Ch 297. 

Fla —Pow'ell v Itace, 10 So 2d 142, 
151 Fla 536. 

Idaho—Aker v. Aker, 20 P.2d 796, 62 
Idaho 713. appeal dismissed and 
eertioraii denied 64 S.Ct. 80 , 290 
U S 587. 78 L.Ed 518. 

Ill—Wrlftht V. Wright. 118 N.B2d 
280, 2 HI 2d 246—Paluszek v Wohl- 
rnb. 116 N.B.2d 764. 1 Il].2d 3C.1— 
John.son v. Johnson, 115 N.B.2d 617, 
1 HI 2d 319—Fields v. Fields. 114 N. 
15 2d 402, 415 Ill 324—McCabe V. 
Hebnor, 102 N E 2d 794, 410 III 657 
—Carlson v. Carlson, 98 N E.2d 
779, 409 m. 167—Kohlhaas v. 

Smith, 97 N.B 2d 774, 408 111 536— 
Craven v. Craven, 95 N E 2d 489. 
407 Ill 2.62—Evangcloir v Evnnire- 
loff. 85 NJa2d 709, 403 Ill 118— 
Dean V. Dean, 82 NE2d 342, 401 
in 406—Tuntland v Haugen, 78 N 
E3d 308. 399 Ill. 595—Houdek v 
Ehronborger, 72 NE2d 837. 397 Ill 
62—Heineman v. Ilermunn. 52 N E 
2d 263, 386 HI 191—Nit koloff v 
Nlckoloff, 61 NE.2d 665, 384 111. 377 
—Curlelli V. Cunelll, 48 N B 2d 360, 
883 Ill. 102—Guffey v. Washburn. 
46 N.B 3d 971, 382 HI 376—Spins v 
Spina, 22 K.B 2d 687, 372 Ill. 60— 
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Hickey v. Hickey, 21 N.E 2d 679. 371 
111. 476—Cook V. Blazis, 7 NE2d 
291. 365 HI. 626—Baker v. Le Mire, 

189 NE. 904, 366 HI. 626. 

Iowa—Shaw v. Addison, 28 N.W.2d 
816, 239 Iowa 377—Sinclair v. Al- 
lender. 26 NW.2d 320, 238 Iowa 
212—Keshlear v. Banner, 280 N.W 
631, 225 Iowa 471—Andrew v. Mar¬ 
tin. 25 4 NW. 67. 218 Iowa 19. 

Me—Oreenberg v. Greenberg, 43 A2d 
841. 141 Me .320 

Mil—Mountford v. Mountford, 29 A 
2d 2!ift, 181 Md 212 

Mo—.'lutorlus V Mayor. 170 fl W.2d 
3S7. 350 Mo 1236, motion overruled 

171 S W2d 69, 350 Mo 1235—Dee V. 
.Sutler. App, 222 SW.2d 641 

N.J —Fowlor V. Scott, 7*1 A 2d 278, 
8 N.J.Super. 490—Turner v. Cole, 
173 A. 613, lie N.J.Eq 368. afllrmed 
179 A. 113. 118 NJEq 497—Gor- 
di.n V. Gnmth. ICS A, 67, 113 N.J. 
En. 654. 

N i\—Wilson V. Williams, 2 S E 3d 19, 
215 N C 407. 

Ohio.—^Ijippe V. Llpps, App., 87 NJD 
2d 823. 

Okl—Plummer v. Pearce, 267 P2d 
813. 208 Okl. 626—Staton v. Moody. 
266 P.2d 409. 208 Okl. 372—Gaines 
V (laines, 251 r.2d 1044, 207 Okl. 
610—^Nicklas V. Crowell, 238 I* 2d 
347, 205 Okl. 432—Mickey v Hohs, 

172 P.2d 771, 197 Okl. B4.3—McCrory 
V. Evans, 138 P.2d 823, 192 Okl 649 
—King V. Courtney, 122 P2d 1014. 

190 OkL 266—Owens v Hill, 122 P 
2d 801. 190 Okl. 242—Fiblkowskl v, 
Fibikowskl. 121 P.2d 304, 190 Okl. 
162—Blrdwell v. Estes. 116 F.2d 
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legfal title to property is presumed to own the full 
beneficial interest,^* and where a resulting trust is 
sought to be engrafted on a conveyance absolute in 
terms there is a presumption that the conveyance 
speaks the whole truth.^5 One claiming a resulting 
trust in property he conveyed without consideration 
has the burden of proving that he did not intend 
a gift.^® A presumption of a resulting trust has the 
effect of prima facie establishing such trust.^’ 

As a general rule, the law will not presume a re¬ 
sulting trust except in a case of necessity.®* Never¬ 
theless, as discussed supra § 115 et seq, a trust W'lll 
be presumed to result in favor of the one paying the 
consideration for a transfer of property to an¬ 
other. Other factual situations where a trust re¬ 
sults or is presumed to result are discussed supra 
§ 102 et scq. 

Acquisition of property with fiduciary funds. In 
an action to declare a resulting trust in lands on the 
ground that the purchase was made with trust funds, 
the burden of proof to establish that such trust 
funds were used in paying for such land is on the 
one claiming a trustbut, where the payment of 
such funds is shown, it becomes the duty of the 


fiduciary to establish facts showing that no trust 
was created.**® 

b. Purchase-Money Sesnltiiig Trusts 

The burden !• on one claiming a purchaae>money 
resulting trust to prove that the purchase was made with 
his assets, and on the one receiving the legal title to 
prove that It was intended that he receive the beneficial 
intereat m the property. 

In case of a resulting trust arising from payment 
of the purchase money by one person and transfer 
of title to another, as discussed supra § 115 et scq, 
the burden of proof, in the first instance, is on the 
party claiming the trust to prove that the purchase 
was made with money or assets furnished by, or be¬ 
longing to, him,6i that the money went for the pur¬ 
chase of the particular property on which it is 
sought to impress the trust,**^ and, if it has been 
only a part payment, to prove that he paid®^ or 
incurred an absolute obligation to pay®® some sjie- 
cific sum for some distinct interest in, or aliquot 
part of, the premises purchased,®® as well as the 
total consideration,®® and the fact that the payment 
or agreement to pay was made before or contempo¬ 
raneously wdth the purchase,®'^ and as part of the 
original transaction of purchase.®* Where, how- 


969. 189 Okl. 379 —^Winter ▼ Klein, 
96 P.2d 83. 18C Okl. 74 —Mavnard v. 
Taylor. 91 P.2d 649, 186 Okl 268. 

Or — Savage T Savage, 94 P 2d 136, 
163 Or. 26. 

Pa—Mooro v. JWoore, Com PI., 36 
Berks 269. B7 York I*eg Ree. 141— 
Slyer v. Heap, Com 1*1 , 59 Hiontg 
Co. 41—Seifert v. Iflyfctor. t’om.Pl, 
57 YorkTjegKec 181 

11.1.—Sslatenyi v Cleverloy, 60 A 2d 
186, 72 HI 2r)2. 

Tex —Berry v. Rhine, Civ.App., 20G S. 
W.2d 632. 

Wash—In re Cunningham'H EstHlo, 
143 P2d 862, 19 Wash 2d 589— 
klaklnun v Uforge. 142 1* 2d 910, 19 
Wahh 2d 340—Oorpiu Jnrla quoted 
la. DavicH v Metrupulitan l^ife Ina 
Co, 88 P.2d 829, 832, 198 Wash 
482—Zionchcck v Nadeau, 81 I*.2d 
Kll, lOOWaah h;I—D inea v Bylund, 
40 r2d 140, IKO WaHh. 466. 

C5 C J p 435 note 93. 

44. Cal.—Baskett v. Crook, 195 P 2d 
39, 86 CalApp.2d 365—^Renth v 
MeMullen, 187 r.2d 111, 82 CaLApp. 
2d 872. 

Md—Mountford v. Muuntford, 29 A. 
2d 268. 181 Md. 212. 

4B. Ala —Sims v Sims. 66 So 2d 445. 
269 Ala 296—Bankp v Bank^, 44 
So 2d 10, 253 Ala 2.'i2—Lauderdale 
v. Peaee Baptist Church of Bir¬ 
mingham, 19 So.2d 638, 246 AU. 
178. 

49. Cal.—In re Claussemus* Estate, 
216 P.2d 486. 96 CaI.App.2d 600. 


47. Oi —Rhodes V. Peery, 19 P 2a 
418. 142 Or 166. 

48. Md—Sands v. Church of Ascen- 
Hion and Ihrincc of Peace, SO A.2d 
771, 181 Md 536 

Wash—Oorpiui Juxig gnotod la. Iln- 
vles V. MctropolHaii Life Ins, Co. 
88 r 2d 829, 832, 198 Wa>.h 482. 

66 CJ. 11436 note 92 

49. Okl —Oorims Juris oltsd in 
'Winter v. Klein, 96 l’.2d 83, 86, 180 
Okl 74 

65 C J. V 437 note 18. 

Truf.t resullinK fr«im purchase wiUi 
fiduciary funds generally sec eupt.i 
t 114. 

ea Mo.—I.King V. Long, 192 S.W. 
948. 

61. Ala—dandy v. Hngler, 16 So 2d 
306. 246 Ala 167. 

Ai k ■—^Janica v. James, 233 S. W 2d 
75, 217 Ark 740 

Cal -Elliott V. IVood, 212 r.2d 90G, 
95 Cal App.2d 314 

Del—Eidelsburgcr v. Ballancc, 50 A 
2d 903, 29 Del Ch 378 

111—Cunelll V. Cunelll, 57 N.E.2d 
879, 388 Ill. 215. 

Mo—^rpns Jnxln dtsd la Adams v. 
Adams, 166 S.W.2d CIO, 614, 348 
Mo. 1041. 

N M —^Bruwn v. Likens, 22 P 2d 848, 
37 N.M. 312 

Fa.—Kats V. Kals, 163 A. 214, S09 Pa. 

. 116—Irwin Sav. & Trust Co. v. 

! Banner, 186 A. 876, 123 ra.Super 
i 70. 


R 1 —Romeo V. I'ate, 60 A 2d 162, 74 
R.l 246. 

RC-.Hutto V. Hutto, 196 S.B 309, 
187 S.C 36 

66 C J. p 436 note 94. 

62. N.M—Brown v. Likens, 22 r.2d 

' 848. 37 N M 312. 

I 66 O.J, p 436 note 95 

53. Ark—Harbour v. Harbour, 181 
W 2d 8116. 207 Ark 651 

Cal—Socol V. King. 223 P 2d 627, 36 
Ctil 2d 312 

<Ja—Kebely v. Keholy, 35 S E 2d 155, 
2011 0.1 41 

Iowa—Sbaw v. Addison, 28 N.W.2d 

1 816, 239 Iowa 377. 

SC-Hullo V. Hutto. 196 S.E 369, 
187 S C 36. 

65 ('J p 435 note 96. 

64. HI —Purber v. Page. 32 N.E. 444, 
143 HI. 622 

66. Plu —lloMenthnl v. Largo Land 
Co. 200 So. 273, 146 Fla. 81. 

Ill—Hille V Barnes, 77 N.E 2d 809, 
3.99 HI 262 

65 C J p 436 note 98 

66. Cal—Woodside v. Hewel, 42 P. 
162, 109 Cal 4B1. 

87. Ala —(Sandy v. Hagler, 16 So 2d 
305. 246 Ala. 167. 

Cal—Elliott V "Wood. 212 P.2d 906, 
95 Cal App.2d 314—MeQuin v Rice, 
199 P2d 742, 88 CalApp2d 914. 

65 C J. p 436 note 1. 

58. Cal—McQuln v Rico. 199 P.2d 
742, 88 Cal.App.2d 914. 
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TRUSTS § 132 


ever, it is shown that the purchase money has been 
furnished by one party and the deed has been made 
to another, the burden is on the one holding" the 
legal title to show that it was intended he should 
have some beneficial interest in the property. 
Where the presumption of a resulting trust arising 
from the payment of the purchase price is rebutted, 
the burden is on the one claiming a resulting trust 
to establish Under a statute providing that, 

subject to certain exceptions, no resulting trust shall 
result in favor of one furnishing the consideration 
for a conveyance to another, as discussed generally 
supra § 116, a person seeking to have a resulting 
trust established must bring himself within one of 
the exceptions.®^ Under a statute provkling that 
every trust shall be presumed fraudulent as against 
the creditors of the person pacing the consideration 
therefor, the absence of fraudulent intent must be 
made affirmatively to appear.®^ 

IVhcrc flift presumed. Where the purchase is 
made for one for whom the payor is under a legal 
or moral obligation to provide, a resulting trust is 
not presumed, as discussed supra § 125, and the 
burden of establishing such trust is on the one claim¬ 
ing It.®* 

Payment by husband and title in luifc. Where 
the husband pays the con.sidcration and title is taken 
in the name of his wife, the burden of overcoming 
the presumption of a gift or advancement is on the 
hushand or the person claiming under him.®'^ 
Where, however, it is claimed that the hii.shand is 


estopped to assert a trust, the burden of proving 
such estoppel is on the party asserting it.®® 

Paxmeni by parent and title in child. Where a 
parent pays the consideration for a transfer to his 
child, the burden of overcoming the presumption of 
a gift or advancement is on the parent or the per¬ 
son claiming under him.®® 

Payment by 7C'ife and title in hushand. Where it 
is alleged tli.it the wife furnished the purchase 
money, and the title was taken in the name of the 
husb.ind, or of husband and wife, the burden of 
proof IS on the party seeking to establish a result¬ 
ing trust in such a case to show that the property 
was purchased with the wife's funds.®"^ In those 
jurisdictions where a payment by the wife and a 
transfer of title to the husband raise no presumption 
of a gift or advancement to him, as discussed supra 
§ 127, it is not necessary to show anything in addi¬ 
tion to the facts of iiaymeiit by the wife and trans¬ 
fer to the hiisb.uid in order to establish a resulting 
trust.®® Accordingly, it is not necessary to prove 
that it was the intention of the parties at the time 
of the transaction to create a trust;®® and the bur¬ 
den is on the husband or persons claiming under 
him to show that no trust was intended In juris¬ 
dictions where it is held that payment by the wife 
and transfer of title to the husband raise a pre¬ 
sumption of gift, as (liscusseil supra § 127, it is held 
that the burden is on the wife to negative the pre¬ 
sumption.^^ 


59. Ala—Adnms v Griffln, 45 Solid 
22. 2f)3 Ala 371 

Ill—Ufiwmun V Pc'ttprsen, 102 NIC 2d 
7S7 410 111. 1519—^Bplleaon v. Ganaa, 
fill NE2(i 321. 394 111. 557—Swoesy 
V Hov, 272 111 App. 340. 

Mo —Jankowski v. Delfert, 201 S W 
2d 331, ar.O Mo 1S4 

Ohio —Ijowis V Akorberg:, Com n , 
IIS’ N.E 2d 166. 

65 C J. p 431) iioto 2. 

60. Ala—Rodgens v. Thornton, 46 
So 2d 809, 2.54 Ala. 66. 

61. N.T. — Alonzo v. Alonzo. 62 N 
Y.S2d 99, afllrmod 62 N.Y S,2d 818. 
270 App Div. 977. appeal denied 6.3 
N.y.5S.2d 841, 270 App.Div. 1076. 

65 C.J. p 43G note 4. 

62. Kan—Stevens v. Hicks, 113 P 
1049, 84 Kan. 351. 

63. Ala.—Hooks v Hooks, 63 So.2d 
348, 2.58 Ala. 427—Adair v. Adair, 
62 So.2d 437, 268 Ala. 293. 

Haw'ail.—Ishida v. Naumu, 34 Hawaii 
363. 

Md.—Porter v. Porter, 177 A. 460, 168 
Md. 287. 


64. Anz—Blame v Blame, 169 P.2d 
786. 63 Ariz 100. 

Ill.—Houdek v. KhrenluTFrer, 72 N E 
2d 837, 397 111. 62—Nickoloff v 
Nlckoloir. 61 N.E.2d 56.'), 384 Ill 
377—l..owenber*f v. Booth. 1 62 N K 
191, 330 Ill. 548. 

Aid —Mountford v. Mountford, 29 A. 
2d 258, 181 Ua 212. 

JVIa.s.s —Kraulliamer v. Gorflnkle, 89 
NE.2d ,341, 325 Moss. 758—Moat 
V Moat, 17 N.E 2d 710, 301 Ma.s.s 
469. 

Mo—State ex rel. Smith v. Bland, 
186 S \V.3d 443, 35J Mo. 1073. con¬ 
formed to, App., 192 S \V2d 691 

Pa—Katz V. Katz. 16.3 A 214, 309 
J’a ll.*!—In re Dayen's EataU’, 97 
l*a.Super 2.50—Dunnintf v. Bun- 
ninp, Com.Pl., 30 Del.Co, 361— 
O’Bramski v. Yusalavaffe, Com.Pl., 
34 Duz DCB He#? Rep 74. 

K.I.—Fyfle v. Thurber, 21 A 2d 1, 67 
RI. 114. 

6.5 C.J p 437 note 6—30 C.J. p 701 
note 67. 

Pre.sumption that purchase for wife 
is gift, advancement, or sottlement 
see supra H 127. 
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Lack of mental capacity to make 

ffift 

I)(“l—Eidelsburfier v. Ballani'e, .50 A. 
2d 903. 29 Del Ch. 378. 

65. Ala—Panning v. Funning, 98 So. 
804, 210 Ala 57") 

r).*) C J p 4 37 note 8. 

66. Iowa.—McGmnia v. McGinnis, 
1.39 NW 466. 159 Iowa 394. 

Mo —IVartord v. Smoot, 2.37 S,3V,2d 
184, SCI Mo. 879. 

pn'S-uniption Ihnt purchaao for child 
i.s gift, advancement, or settlement 
see .supra § 129. 

67. Towa.—In re Muhin's Estate, 14 3 
N.W. 420. 161 Iowa 459. 

65 C J. p 437 note 12. 

68. Ill —Crawford v. Hurst, 138 N 
E, 620, 307 Ill. 243. 

69. Ill—Frewin v. Stark, 149 N E. 
I 588 , 319 Ill. .35—Crawford v Hurst. 

1.32 N.E. 621, 399 Ill. 603. 

170. Minn.—Chadbourn v. Williams, 
' 47 N W. 812, 45 Minn. 294 

I Mo.—Fogle V. Pindcll. 154 SW. 81, 
248 Mo. 65. 

71. WVa.—Whitten v Whitten, 74 
S.E. 237. 70 W.Va. 422, 39 L.R A., 
N.S., 1026, Ann.Cas.l915D 647. 



§ 133 TRUSTS 

§ 133, -Admissibility 

Evidence, including parol evidence, which Is compe¬ 
tent, material, and relevant, Is admissible to establish 
a resulting trust. 

General rules relative to the competency, relevan¬ 
cy, and materiality of evidence in civil cases gfovem 
the admissibility of evidence on questions with re¬ 
spect to the establishment and enforcement of a 
rcsultmj? trust; and, according'ly, any competent 
and material evidence is admissible which is rele¬ 
vant to a matter in issue and, conversely, evi¬ 
dence which is incompetent, immaterial, or irrele¬ 
vant is not admissible.'^^ In view of the rule dis¬ 
cussed supra § 101 that resulting trusts arc not 
within the prohibitions of the statute of frauds or 
statutes prohibiting parol trusts, parol evidence 
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which is otherwise competent is admissible to prove 
a resulting trust,even in opposition to a denial 
in the trustee’s answer,'^^ or even after the death 
of the grantee.76 Parol evidence has also been held 
admissible to ingraft a resulting trust on a deed 
absolute on its facc,'^'^ although it has been held 
that, in the absence of fraud or mistake, parol evi¬ 
dence is not admissible, as between the grantor and 
the grantee, to show a resulting trust in such a 
ca.se.^S Thus, parol evidence is admissible to prove 
a resulting trust arising from an agreement which 
constituted a part of the original transaction. 

Parol evidence is admissible to prove a resulting 
trust from payment or ownership of the purchase 
money for a conveyance to another,^0 to prove pay- 


TH. Arlz—Solomon v. Solomon, 167 
P.2d fiO.'J. 62 Ariz. 311. 

Md. —Cropper v. Lambertson, 197 A. 

B76. 174 Md. 24. 

66 C.J. p 437 note 23. 

73. N.H.—^Nlxon v. Cooper, 87 A.2d 
687, 97 N.II. 327. 

Vt—Dunn v. Williams, 181 A. 131, 
107 Vt 447. 

66 C,J. p 438 note 24. 

Oenaxal reputation as to ownership 
of property cannot be received to es¬ 
tablish the trust—Mount ford v. 
Mountford, 29 A.2d 258. 181 Md. 212. 

74. Ala—^irpchuroh v. Goodroe, 6 So 
2d 869, 242 Ala. 39.';. 

Ark.—Simpson v. Thayer, 217 S,W.2d 
354, 2t 1 Ark. 666—Corpus Juris 
quoted in Mortensen v. Hal lard. 188 
S.W2d 749, 754, 209 Ark 1—lliple> 
V, Kelly, 183 SW.2d 793, 207 Ark 
1011—MoKmdlev V. Ilumjihicv, 161 | 
S,\V2d 962, 201 Ark 333—Nelson 
V. Wood, 137 S VV.2cl 029, 199 Ark 
1019 

C’al —Helm V. SCm hes, 211 P.2d 329, 94 
Cal. App.2d 62fj. 

Colo —.Jone.M v. McKinney, 110 P.2d 
HriH. 107 Colo. 215. 

Conn —Samasko v. Davi.s, 64 A 3d 682, 
1.35 Conn. 377--Hu kin.son v. Du’kin- 
son, 40 A 2d 181, 131 Conn 3;i2 
ria—(’louch V. I’oole, 182 So 8-11, 
133 489—Fo.stcr v. Thornton, 

179 So. 882, 131 Pla. 277—Fi.shcr 
V. Cr.'idy, 178 So. 852, 131 Fla 1. 

(la—Slovens v. Stevens. 49 S F,2d 
895, 294 Ga. 340—Harper v. Harper, 
33 SF.2d 154, 199 (la 26—Gullin v, 
Kelly, 14 .S.E.2d 60, 191 Ga 880. 
Idaho—Aker v. Aker, 20 I’.2d 796, 52 
Idaho 713, appeal dismi.ssed and 
certiorari denied 64 S.Ct. 80, 290 
U.S. 687, 78 K Kd. 518. 

Miss.—Triplett v Bpidgforth, 38 So. 
2(1 756, 205 Ml.MS. 328—Corpus Juris 
cited in Sample v. Komine, 8 So.2d 
257, 262, 193 Miss. 706, suffocation 
of error overruled 9 So.2d 643, 103 
Miss. 706, corrected ou other 


grounds 10 So.2d 346, 193 Miss. 
706. 

Mont—Campanello v. Mercer, 227 P 
2d 312, 124 Mont. 628. 

Mont,—Dell Holt McCall Co. v. Cup- 
hce, 175 r2d 416, 119 Mont 463— 
StaufEachur v Great Falls Public 
Service Co., 43 P 2d 647, 99 Mont. 
324. 

N.H.—Bailev v. Scribner, 80 A.2d 386, 
97 N.II. 65 

N.C.—Creech v. Creech, 24 S.E 2d (>42, 
222 N.C. C56—Wilson v. Williams, 
2 S.E 2d 19. 215 N C 407 

N.U.—Kedman v IJiewei, 48 N W.2d 
372, 78 NI» 120 

Ohio.—Steiner \ Fecycz, 60 N E.2d 
617, 72 Ohio App 18. 

Okl.—Plumer v, Pearce, 257 P.2d 813. | 
208 Okl. 526—Strnlon v. Moody, 2f.6 
l’2d 409. 208 OKI llTD—Gaine.s v ] 
Gaines, 251 l*.2d 1041, 2(l7 Okl 619 j 
—McKenna v. Ijassnell, 250 P 2d i 
208. 207 Oki 408—Nieklas v. <Vi.- 
weJl, 238 r2d 317. 205 Okl l.'K*— 
John.son V Johnson, 205 I’2d 31-1, 
201 Okl. 268—.Scott \ Nelson, 179 
1’ 2d 116, 1.98 Okl .3.92—Ward v. 
Ward. 172 l*2d 978. 1.97 Okl .'i51— 

I ExchaiiBe Dank of P«ri.\ v Nich- 

, ols, Ibl P.2d 867, 1'I6 Okl 283— 
McGill V. McGill, 113 J*.2d 717, 195 
Okl. G07—Winter v Klein, 96 P.2tl 
83, 186 Okl 7J—McG.Hnn v. Mc- 
(Jann. 37 I\2d 939, 169 Okl. 515— 
TnmbJe v. Doles, .36 lA2d 861, 1G9 
Okl, 228. 

Pa—Diinninff v. Dunning, Corn.PI., 
.30 Del Co. 361. 

Tenn —.Savage v. Savage, 4 Tcnn App. 
277. 

Tex —Derry v. Rhine, Civ App., 205 S. 
W.2d 632. 

Wash —Mouacr v. O'Sullivan, 156 P. 
2d 655, 22 Wash 2d 543—In re Cvin- 
ninghuni's Estate, 143 P.2d 852, 
19 Wash.2d 589—Dines v. Hyland, 
40 P.2d 340, 180 Wash 4.55. 

65 C.J. p 374 note 45, p 438 note 26 

Partnership agreexueut 

Md—Ottttviano v. Lorenzo, 179 A. 
630, 169 Md. 51 
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75. Ind.—Irwm v. Ivers, 7 Ind. 808, 
63 Am.D. 420. 

66 C.J. p 375 note 46. 

76. Mo—Stevens v. Fitzpatrick, 118 
S.W. 61, 218 Mo 708. 

77. Ga.—Clark v. Griffon, 61 SE.2d 
128, 207 Ga. 255—Harppr v. Harper, 
33 SE.2d 164. 199 Ga. 26—Hall v 
Turner, 32 S E 2d 829, 198 Ga. 763 

Okl —Graham v. Dunlap, 66 P.2d 538, 
179 Okl. 295. 

65 C J. p 374 note 47 
Coutradictiou of warrant, pataut, or 
deed 

A result mg trust may lie establish¬ 
ed by Parol evidence even in direct 
contradiction of a warrant, pritcnt 
or deed — Drowne v. Slog, 234 l*.2d 
1045, 56 NM 417. 

78. lowii—Ostenson v S(.*veraon, 101 
N W. 789, 126 Iowa 197. 

6.5 C ,T p 374 note 4 8. 

IbMdtal of eomsideration In deed as 
I not Hubji'cl to impcuchtTient by 
j gianlor cbiiming re.sulting trust on 
giound timt deed was made with¬ 
out consideration and witboiit in¬ 
tent to niiikt' a gift see supra fe 10.5 

79. U.S—Fieemriii v. Fri'cman, Kan., 
1.53 F. 337, 82 C.C A. 413 

65 C J p 374 note 48V6. 

80. Ark—Mortensen v. Ballard, 188 
S.^\.2d 749, 209 Ark. 1. 

Cal—Koy()ko Ni.shi v Iiowiung, 67 
P.2d 1057, 21 Cal.App.2d 1, 

Minn.—Georgopolis v George, 54 N. 

W.2d 137, 237 Minn. 176. 

N.H—Dailey v. Scribner, 80 A.2d 386, 
97 N H 65. 

NC.—Creech v. Creech, 24 S E 2d 
642, 222 N C. 6.5(,, 

N.D— Corpus Juris cited lu Dedman 
V. Diewer, 48 N.W.2d 372, 376, 78 
N.D. 120 

Tenn—Walker v. Walker, 2 Tenn. 
App 279. 

Tex—Mace v. Young, Clv.App., 231 
S.W.2d 722, error refuse.d—Dis- 
muke V. Reid, Civ.App,, 188 S.W.2d 
255. 
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mcnt or ownership of the purchase money,and to 
show that the consideration paid belonged to the 
person claiming the trust, even though the con¬ 
veyance recites that the consideration was paid by 
the grantee.®^ Parol evidence is also admissible 
to establish a resulting trust from a loan or advance¬ 
ment of the purchase money and a conveyance to 
the lender as security for its repayment,*^ or, al¬ 
though there is authority to the contrary,to show 
a trust resulting from a purchase with fiduciary 
funds, such as the purchase by an agent with his 
principars funds.®^ Where the circumstances are 
such that the law presumes a gift, as where a parent 
has paid for the conveyance of property to a child, 
or a husband has paid for property taken in the 
name of his wife, parol evidence is admissible to 
establish a rcsiiUing trust.*® Parol evidence is 
likewise admissible to disprove a re.‘'iilting triist,*^ 
or to rebut the presumption of a resulting tnist 
arising from the payment of the purehasc price 
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for a transfer of property to another.** However, 
parol evidence is not admissible to establish a result¬ 
ing trust in favor of one who has furnished no part 
of the purchase money,** to prove a parol contract 
to purchase for joint benefit where the alleged 
cestui que trust never furnished any portion of the 
purchase money,*® to prove a resulting trust in 
favor of a principal in lands purchased by an agent 
with the agent's funds,*1 to show a parol agreement 
giving to a resulting trust an effect or character 
diflfcrcMit from that which the law would create from 
the acts of the parties,*^ or to show a resulting trust 
in conflict with a writing between the parties show¬ 
ing an intent to the contrary.** 

Evicloncc has been held admissible to establish 
particular facts, such as the intention of the par¬ 
ties,*'* the trustee's knowledge of the cestui que 
trust's intention,*^* and his assent thereto;*® the 
coiiA'eyancc to the trustee,*'^ the close relationship 


WaBh—^Womach v. SandyRren, 161 P 
609. 96 Wash. 12. 

6G C.J. p 385 note 29 

Hffttct of Btatate 

The atalutc'. declannAr Hiat >ihfn a 
tranafpr of real pr-opprty is made 
tn one poraon and i«m 

therefor Ks paid by or for nnottu r a 
trust is presumed to result In favor 
of the person l»v or for ^^hom p<u- 
ment is made, ereates n presump¬ 
tion only and eomprehends re.sort 
to purol evidenee—JJnnkley v T'at- 
ton. 149 r2d 261, 194 Okl 244. 

jroint pnrehas* 

Parol evidence is admiasible to 
prove a resulting trufit fmm thej 
payment of a portion of the pur¬ 
chase money under an agreement lor 
a Joint purehttse.—Brotherton v. 
Weatheraby, 11 S.W. 506, 73 Tex. 
471-—66 C.J. p 426 note 83. 

Ou ■poiiBs pgrlaff for traasfsr of 
propoxtj to otloor 

Okl.—^Blrdwcll v. Bstes, 116 P 2d 
969, 189 Okl. 379. 

VraAflfor to parsat paid for by oUld 

NC.—Jackson v. Thompson, 200 S.E. 

16. 214 N.a 539. 

66 C.J. p 416 note 79. 

81. N.J.—Collms v. Corson, Ch., 30 
A. 862. 

Okl.—Adama v. Adams. 266 P.2d 468, 
208 Okl. 378—^McKenna v. Lass well, 
260 P.2d 208. 207 Okl. 408. 

Tex,—Hodge v. Kills, Civ.App, 2(58 
S.W.2d 276, error granted—Miller 
V. MvOonald, Civ.App., 236 S W.2d 
201 . 

Wife real pnrohaasr 

Parol evidence is admissible to 
prove that the wife was the real pur¬ 
chaser although title was taken In 
the name of her husband. 


Ark—^Harbour v. Hut hour. IM SAV 
2(1 RO."). 207 Ark 511 

Mo- Thicnmn v. 'rhieniuM, 218 f?.\V 
2d OSO 

65 P..r. p 412 note 12 

B3< Tenn - Kobeilsori v. Maelm. 3 
Hay\\ 70. 1 Ilii>\\ 6.) 

Tex—Berry v. Ithine, OivApp, 206 
S W.2d 632—M.iiiritz v Bell, (’iv 
Afip. Ht SAV2d 730, eiior Iffusf tl 

or. C.J. p 386 note 30. 

83. Ala--Hates v Kelly. 80 Alfi 
142 

Kv—McConnell v. Gentry, 99 S.W 
278. 30 Kv L 548 

8^ La—Ceroml v. Harris, 176 So 
4C2. 187 T.II 701—fUlerle v Kaiser, 
12 So. 839. 46 LfuAnn 680 

85. Ala.—Smith v. Hart, 66 So 2d 
601, 259 Ala, 7. 

8fr Ga.—Price v. Price. 54 S.E.2d 
678, 206 Ga C23—AVillmniH v 

Thomas, 38 S K 2d 603, 200 Uu. 7t>7. 

N.M.—Browne v. Sieg, 234 P.2d 3046, 
65 X.M. 447. 

S.C.—Caulk v. Caulk, 43 S.E.2d 600, 
211 S.C. 67. 

66 C J p 409 note 61. p 420 note 8—31 
C J p 63 notes 81. 82. 

87. Ga.—Guffln v. Kelly, 14 8 F..2d 
60, 191 Ga. 880. 

Pa,—Punning v. Dunning, Com.Pl., 
30 DehCo. 361. 

Tex —^Thomason v. Pacifle Mut Life 
Ins. Co. of California, Civ.App ,74 
H.W.2d 162. error refused. I 

66 C.J. p 409 note 62. j 

88 . Minn.—Georgopolis v. George, 
54 N.W.2d 137, 237 Minn. 176. 

SC—Legendre v. South Carolina Tax 
Commission, 66 S.K.2d 336, 215 SC 
614—Larisey v. Lansey, 77 SE 
120. 93 S.C. 450. 

65 C.J. p 386 note 31, p 422 note 42. 

999 


89. Iowa — Piirden V, Shendan, 36 
lew.i 126. 14 Arnll 605 
66 C.r p 386 note 32 
90l —h'is( hU V. Puinaresly, 3 A 

K.Marsh. 23 

01. Iowa - nurden v. Khendan, 36 
T«»w»i 125. It Am It. 505 
6.5 C J, i» 131 note 71. 

92. Nev.—While v. Sheldon. 4 Nev 
280 

93. X y —.SI John V. Iknedu t, 6 
Johns Ch 111, 

.SC—pe Ilihns V, ICreo. 49 SB. 841. 
70 .S C. .111. 

94. Mo—Lewis V. Lewis, 18!) SW 
2d r».'»7, 361 Mo. 41B—Milligan v 
Uing, 108 HW.2d 108, .341 Mo. 648 

Okl —Nlcklns v. Crowell, 288 P.2d 
347. 205 Okl. 432. 

S.a~Caulk V. Caulk. 43 8.E.Sd 600, 
211 S.C. 67. 

Tex—I-iaviB v. Pearce, Civ.App., 206 
H W 2(1 663. 

65 (U. p 438 note 28. 

Ineffective parol trast 
In suit to establish an Implied 
trust, existence of Illegal express 
oral undorstanding for truHt may be 
shown, not as flxing interest to be 
owned by the parties, but as rebut¬ 
ting the inference of a gift.—John¬ 
son V Upchurch, 88 S.E.2d 617, 200 
Ga. 762. 

Secret naOls^osed latent Was nei¬ 
ther competent nor material.—^Llpps 
V. Lipps, Ohio App., 87 N.E.2d 823. 

95. Iowa.—In re Mahin's Estate, 143 
I N.W. 420, 161 Iowa 459. 

96. Iowa.—^In re Mahin’s Estate, su¬ 
pra, 

65 C.J. p 488 note 30. 

97. Iowa.—In re Mahin’s Estate, su¬ 
pra. 
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§ 133 TRUSTS 

of the grantee to the purchaser the financial con¬ 
dition of the grantee;*® the purchaser's moral ob¬ 
ligation to support the grantee agreements of the 
parties;* the history of the transaction,® such as 
negotiations leading up to the purchase of the prop¬ 
erty;* the purpose of the transfer;® and, to a lim¬ 
ited extent, the understanding of the parties.® These 
rules have been held applied where the claim is 
that the purchase was made by or for the benefit 
of several and the title taken in the name of one 
only,'^ where the trust is sought to be estalihshed on 
the ground that the purchase money was paid by or 
for one person and the title taken in the name of 
another,® and also where the properly purchased 
was paid for with fiduciary funds.® 

Admissions and declarations. As a general rule, 
parol evidence of the admissions and declarations of 
the parties relative to a resulting trust are admis¬ 
sible for the purimse of establishing such trust i® 
Thus, it is competent to prove by oral declarations 
of the purchaser, made before or at the time of the 
transaction, his intention and purpose in taking the 

title in the name of another person,and so, also, 
the admissions and declarations of the person in 
whose name property is purchased, made while the 
title remains in him, are admissible for the pur¬ 
pose of establishing a resulting trust in such prop¬ 


erty in favor of another, such as his admissions 
that the property was purchased, or that he holds 
it, for the benefit of another,or that the pur¬ 
chase money was paid by such other.^* 

The antecedent and contemporaneous admis.sions 
and declarations of the parties may be received to 
rebut the prcsiimjjtioii of a resulting trust,but 
subscciiicnt declarations arc only material, as they 
bear on the intention of the parties at the time of 
the purchase.!® An admission by the alleged Ikmi- 
cficiary subsequent to the transfer of title is admis¬ 
sible to disjirove a resulting trust.!’^ 

Evidence to rebut presumption. In accordance 
with the rule in civil cases generally, a party to a 
suit to establish a resulting trust may introduce 
evidence to rebut that of hi.s adversary.!® The pre¬ 
sumption of a resulting trust may always he rebutted 
or defeated by counter evidence, written or verbal, 
direct or circumstantial.!® Thus, the presumption 
of a resulting trust in favor of one furnishing the 
consideration for a purchase of land, the title to 
which is taken in the name of another, may be re¬ 
butted by evidence show'ing that the parties intended 
otherwise,*® as by proof that the conveyance was 
intended as a gift or advancement to the grantee,®! 
or that the person paying the purchase money did 
SO as agent, and not on his own account,*® or that 


sa tJ.S—HiRKlnbutham ▼, Uoxgs, 

Vo,, 234 F. 263, 148 O.CA- 156 

■of band's ntUtads toward, and trsat. 

want of, wlf« 

In huHbitnd'H actiun tu establish 
trust In land i^hivh had l)von ton- 
veyed to divnrred vrlft*, for that part 
of purchase price which wax paid liy 
husband, tvHtinioii.Y of wife us to 
character of relationMiiip iietwern the 
husliand and wife attitude of hus¬ 
band towards wife, mid his treatment 
of her waa adniissiiile.—Statlmm v. 
Council, 9 S.li 2d 7hS, 190 C.u 617. 

98. Ill.—Niland v. Kenned\. 117 N F 
117, 361 III. 253 

1. U.s —IIiKsintiotham v. Uutres, 
Va, 234 F. 25.3, 148 C.C.A. 155. 

a. Qa.—Price V. I’rlce, 54 aK.2d 578, 
205 (Ja 623—Stoveiia v. Stevens, 49 

S.E: 2d 895. 204 Ovu 340 
Hont.—Mcbaudhlin v Corcoran, 69 
P 2d 597. 101 Mont 590. 

N H.—Halley v Scribnor, 80 A 2d 386, 
97 N H. 66. 

Tex—Miller v. Donald, 235 S.W.2d 
201, error refused no reversible er¬ 
ror—l>lHniuke V. Held, Civ.App., 
188 S.W.2d 2r)6. 

66 C.J. p 438 note 36. 

3. Cal.—Brown v. Spencer, 126 P. 
493, 163 Cal. 589 

4, Conn.—gamasko v. Davis, 64 A.2d 
682, 136 Conn. 377. 


Ill,—Boyd T. Boyd. 45 118, 16U 

Ill. 611. 

5. Md.—Cropper v. LambertHon, 197 
A 576. 174 Md 24 

Mo—Carr v Carroll. 178 S W 2d 43.' 

Tex •—Nichols V. Nichols, Civ ,\)>p , 
170 S W 2d 558. 

6. Conn—Ward v. Ward. 22 A 149, 
59 Conn IXX. 

Idaho—National Bonk of Idaho v, D 
W Slundrod & Co, 272 P. 700, 47 
Idaho 9J. 

7. Cal —Costa v Silva, 59 P, 695, 
127 Cal 361 

G5 C J. p I3K note 39 

8- Ind,—.‘^tnnscr v. Montxvmery, 12 
N K 474, 111 Ind. 489 

66 C.J. p 438 note 40. 

9> N.T.—^New York, etc,, Kerry Co 
V. Moore*. 6 N K 293, 102 N Y 667, 
1 Silv.A. 62. 18 Abb.N('a8 106. 

ns C.J p 439 note 41. 

la Mass—Chase v. Chase, 171 N. 
E. 651, 271 Mass 486. 

66 C.J. p 439 note 46 

H. HI.—^Evanereloft v Uvanipeloff, 85 

N E,2d 709. 403 HI. 118. 

66 C J. p 439 note 47. 

13. Ala.—Merchants Nat. Bank of 
Mobile V. Bertolla. 18 So.2d 878. 
245 Ala. 662. 


Ill—OuricllI V. CurlelU, 48 NE2d 
3b0, 383 III 102. 

65 C.J. p 139 note 48. 

13. Ala—Lon^ v. Mecht*m, 38 So 
202, 142 Ala 405 

65 C.J. p 439 note 49. 

li. Pa—Behm v. Molly, 19 A. 421. 
662, 133 Pa, 614. 

66 C.J. p 439 note 50 

15. Ala —Corpus Jtisis otted in. 
Thornton v Rodeers. 38 So 2d 179, 
483. 251 Ala. S.'-.S 

Cal—KnouHo v Shubert, 121 P 2d 74, 
48 Cal.App 2d 685. 

65 C.J. p 440 note 59 
10. Pa.—^Warren v. Steer, 5 A 4, 112 
Pa. 631. 

17. Ala.—Thornton v. Rodgers, 38 
Si) 2d 479. 251 Ala. S.'iS. 

18 HI—Kelly V. Kelly, 18 N.E. 785. 

126 HI. 550. 

65 C J. p 439 note 52. 

19. Minn.—Ceorcropolis v. George, 64 
N.W.2d 137. 237 Minn. 176. 

65 C.J. p 440 note 53. 

30. S C.—Liegendre v South Carolina 
Tax Commission, 56 S E,2d 3J6, 215 
S C. 614. 

66 C.J. p 440 note 64. 

81. N.Y.—Jackson v. Feller, 2 Wend 
405. 

83. Pa.—Strimpfler v. Roberts, 18 
Pa. 283. 57 Am D. 606. 
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the title was put in the grantee for the purpose of 
protecting the property from the creditors of the 
person who furnished the purchase moncy.23 

Surrounding circumstances. The facts and cir¬ 
cumstances,^4 either preceding the transaction or 
contemporaneous therewith, 2 ^ or so nearly con¬ 
temporaneous as to form a part of the res gestae,26 
or which, although subsequent, may throw light on 
the situation when the title passed,27 may be shown 
to prove or disprove a resulting trust. 


TRUSTS §§ 133-134 

§ 134 . — Weight and Sufficiency in Gen¬ 
eral 

In a great variety of particular eaees, the evidence 
has been held aufflcient or Ineufflcient to establish a re* 
suiting trust. 

In accordance wdth the rules as to the degree of 
proof required, as discussed infra § 137, in a great 
variety of particular cases, the evidence has been 
held sufficient to establish a resulting trust,28 or has 
been held insufficient to establish such a trust.29 


23. NJ.—Cutlrr V. Tuttle, 19 N.J. 
Eq 649—Baldwin v. Campfleld, 8 
N J Kq 891. 

24. Conn—Diekinson v. Dickinson, 
40 A 2d 1X4, 131 Conn 392. 

Pla—Mlvins v. Soeatedt, 4 So.2d .632, 
148 Fla 408 

Ga —Gufltn v. Kelly, 14 f!.E.2d 60, 191 
Ga. 8RO 

Mont.—Dell Holt McCall Co. v. Cap- 
lice, 175 F.2d 416. 119 Mont. 4 63 

Okl.—Eppa V rcarman. 248 l*.2d 690. 
207 Okl, 177. 

Tex—Miller v. Donald, CivApp, 2.16 
S.W.2d 201, error refused no re¬ 
versible error—Nichols v, Nichols. 
Civ.App,, 170 S.W.2d C58. 

65 C J. p 439 note 42. ‘ 

25. Tox—Davis v. Pearce, Civ.App, 
206 S‘W.2d 653. 

65 C J. p 439 note 43. 

26. N.T—Bell V. Bell. 61 A.2d 735, 
1 N J Super. 362. 

66 C.J. p 439 note 44. 

27. Cal.—Troaffer v. Prlcdman, 179 
P.2d .387, 79 CalApp.2d 151. 

Ga.—Stevens v. Stevens, 49 S.E 2d 
895, 204 Ga 340. 

Tex—NichoKs v. Nichols, Civ.App., 
170 S\y.2cl 55S. 

65 C J. p 4.39 note 45. 

28. U.S —lieed v Kellerman, D C. 

Pa. 40 F.Supp. 46, motion dis¬ 

missed 2 F.R.D. 196. 

Ark—Crum v, Keenan, 236 S.W.2d 
731, 218 Ark 376—Lisko v Hicks, 
114 SW2d 9, 195 Ark. 705. 

Cal.—Frazure v. Fitzpatrick. 136 r.2d 
566, 21 Cal.2d 861—Watson v 

Poore, 116 P 2d 478, 18 Cal.2d 302 — 
Givens v Johnson, 106 P 2d 67, 73 
Cal.App.2d 139 

Del.—Bodley v, Jones, 59 A.2d 46.3, .30 
Del.Ch 480. 

Pla.—Bethea v. Lanerford. 45 So.2d 
496—^Williams v. Bullmg-ton. 32 So. 
2d 273, 169 Fla 6lS—Pierson v Bill, 
189 So. 079. 138 Fla. J 01—Crouch v. 
Poole, 182 So, 844, 133 Flu. 489. 

Ga.—Hall v. Turner. 32 S.E 2d 829, 
198 Ga 76.3 

Ill.—Johnson v. Johnson, 115 NE2d 
617, 1 Ill 2d 319—Evangfelotf v, 

Evanpoloff, 86 N.E 2d 709, 403 Ill. 
118—Kane v, Johnson, 73 NE.2d 
321, 397 111. 112—Mcrschat v. Mer- 
schat, 117 N.E.2d 868, 1 Ill.App.2d 
429—Bell V. Morris, 76 N.E.2d 820, 
333 llLApp. 221. 


Ind —Hadley v. Kay.s, 98 N E.2d 237. 
121 Ind App 112 

Ky.—Bank of Clarkson v Meredith. 

192 SW2d 967. 301 Kv 671 
Mass—Goviell V Twitehell. 28 NE 
2d 5.31. 306 Mass. 482 
Mi.ss—('amphell v Mill.saps. 12 So 
2d 526. 

Mo—^.lamcs v. James, 248 R W 2d 
62.3—Warford v Smoot. 2.37 R W 2d 
184, 361 Mo 879—Welborn v. Ripr- 
don. 2.31 R W 2d 127 
Mont —.Rtauffaoher v. Great Falls 
T‘ul>lic Service Co., 43 p 2d 647, 9!) 
Mont 324 

Ncl>—Reetz v. Olson. 20 N.W.3d 687, 
146 Neb. 621. 

N.H —Shelley v. Landry, 79 A.2d 626, 
97 Nil. 27. 

NY—Sands v. Sands. 118 N Y.S.2d 
690 

N.C—Wilson V. Williams, 2 S E.2d 
19. 21,5 N.C. 407. 

N.D—Ltodding v. Herman, 36 NW2d 
561, 76 ND. 324. 

Okl —Kemp v. Strnad. 268 P.2d 255 
—Younge V Knappenberger. 240 P 
2d 1114, 206 Okl. 48—John.son v. 
•Tohnson, 205 P.2d 314. 201 Okl 268 
I —Wnghl V. Wright. 18.5 l»2d 91.5. 
199 Okl 291—Scott V. Nelson. 179 
r2d 116. 198 Okl 392—Hiokev v. 

I Ro.ss. 172 r.2d 771. 197 Okl. 51.3— 
I Dorrnneo v. Dorrance, 16.3 I’ 2d 

973, 196 Okl. 195—Gill v. Fir.st Nat 
Bunk ^ Trust Co. of Oklahoma 
City. 169 r2d 717, 196 Okl. 607— 
Morton v Williams, 123 I’ 2d 960, 
190 Okl. 374—Maynard v. Central 
Nat Bank of Okmulgee, 91 1’2d 
6.53. 1X5 Okl 272—Trimble v. 

Boles, .36 T’.2d 861, 169 Okl 228 
Or—Cary v. Carv, 80 r.2d 886, 159 
Or, .578. 121 A L.R. 1371. 

I’a —Drayer v. Drayer, Com PI., 60 
Dauph Co. 160. 

RI—Di Libero v. Pacltto, 46 A 2d 
39, 71 RI 361. 

S C—Hutto v. Hutto, 196 SE 369, 187 
SC 36. 

Tex—Miller v. Donald, 2.3.5 SW.2d 
201, error refused no reversible er¬ 
ror—Krauss v. Cornell, Civ.App., 
116 S.W.2d 882, error dismissed. 

65 C.J. p 440 note 63 [a]. 

Agreement or naderstanding 

Evidence has been held aufflcient 
to establish a resulting trust where 
the purchaser takes title to land 
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with the understanding that he will 
hold title for the benefit of the gran¬ 
tee or another —Luddon v. Butters, 
163 NW. 227, 181 Iowa 94—65 C.J. 
p 442 note SB. 

Public load 

Evidence held sufflclent to estab¬ 
lish a resulting trust where puhllo 
land la purchased or entered under 
a warrant belonging to another,— 
Lambert v, Rtee.s, 49 N.W. 662. 47 
Minn 141. 

Title retained by grantor 

Evi(l< nee lu'ld suflicient to estab¬ 
lish resulting trust where the pur¬ 
chase price of land is paid by the 
purchn.ser and the legal title is re¬ 
tained by the grantor.—In re Moore's 
Estate, 232 NW 729, 211 Iowa 804. 

29. TT R.—Carr v Yokohama Specie. 
Bank. Limited, of San Francisco, 
C.ACal. 200 F.2d 251—Scott v 
Rmith, C r A Tex . 84 F 2d 489. 

Ala—Martin v. Carroll. 66 So 2d 69. 
259 Ala 197—O’Bannon v. O'Ban- 
non. 58 So 2d 779, 257 Ala 246— 
Banks v Bank.s, 44 Ro 2d 10, 253 
Ala 252—Rhotta v. Carpenter, 168 
So 884, 2,32 Ala 487 
Ark—Neill v. Neill, 267 S.W 2d 26, 
221 Ark 89.3—McClure v McClure, 
247 S W.2d 466, 220 Ark, 312—New¬ 
berry V Newberry, 237 SW.2d 477, 
218 Ark 548—Randolph v. Ran¬ 
dolph, 224 SW.2d 809, 216 Ark 193 
—Simpson V. Thayer, 217 S,W.2d 
354, 214 Ark. 666—RiPley v. Kelly, 
183 SW2d 793, 207 Ark. 1011. 

Cal—Anderson v. Stansbury, 242 P, 
2d 305, 38 Cal.2d 707—Altramano v. 
Swan, 128 P.2d 36.3, 20 Cal.2d 622, 
followed in Altramano v. Rodeo 
Del Legionarro, 128 P.2d 357, 20 
Cal.2d 898—Sully v. Kern Drilling 
Corn, App, 272 P,2d 549—Sohn v. 
Kiltel, 226 J*.2d 620, lOl Cal.App.2d 
825—In re Claussenius* Estate. 216 
r.2d 48.5, 96 Cal App.2d 600—El¬ 
liott V Wood, 212 P.2d 906, 95 Cal 
App 2d .314—Sanders v. Magee, 176 
I* 2d 774, 77 Cal.App.2d 838—Red- 
sted V Weiss, 167 P.2d 735, 73 Cal. 
App.2d 889—Kopner v. Pread, 135 
P2d 634. 58 Cal.App.2d 114— 

Knouse v. Shubert, 12l 1> 2d 74. 48 
Cal App 2d 685—Cooper v. McDon¬ 
ald. 89 P.2d 412, 32 Cal App 2d 114 
C'olo—^Woodruff V Clarke, 262 P.2d 
737, 128 Colo, 387. 
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§ 184 TRUSTS 


Parol and written emdence. As discussed supra 
§ 101, statutes of frauds and statutes proliibiting’ 
parol trusts do not apply as to resulting trusts, so 
that, as discussed supra § 133, parol evidence is 


admissible to prove a resulting trust. While parol 
evidence is to be received with caution, closely 
scrutinized, and carefully weighed,30 a resulting 
trust may be established by parol evidence,31 or by 


Fla.—Pringle v. PrinRle, 67 So 2d 429 
—Domage v. Bimpaon, 26 So.2d 340, 
157 Fla. 468. 

Idaho—Dunn v Dunn, 83 P.2d 471, 
69 Idaho 473. 

Ill.—Kohlhaas v. Smith, 97 N.E 2d 
774. 408 Ill. 535—Tuntland v. Hau¬ 
gen, 78 N-E2d 808. 399 Ill. 596— 
Hillp V Ilarnea. 77 N.E 2d 809, 399 
Ill. 252—Guffey v. 'Waahhurn, 46 N. 
E2d 971, 382 III. 376—In re Ober- 
helde’a Estate, 30 N.E.2d 767, 307 
lllApp. 644. 

Ind —Hare v. Chri.sman, 101 N.E.2d 
268. 230 Ind 333 

Iowa.—Hill V. Havens. 48 N.W 2d 
870, 242 Iowa 920—Shaw v. Addi¬ 
son, 28 N.W.2d 816, 239 Iowa 377— 
Crawford v. Couch, 16 NW.2d C33, 
234 Iowa 1246. 

Kan —Dinamoor v. Hill, 187 r.2d 338, 
164 Kan 12 

Ky.—Hurgrnf v. Reynold.^, 206 S W. 
2d 206. 306 Ky. 104. 

Md—Fasman v. Potta-shnick, 61 A. 2d 
664, 188 Md 10.6—Mountford v. 

Mountford, 29 A 2d 258. 181 Md. 212 
—Dlven V. Siding. 105 A 485. 164 
Md 526. appeal dismissed and <-or- 
tlorarl denied 54 S.Ct 80, 290 U.S. 
687, 78 LEd. 618. 

Ma.ss—Keith v Keith, 73 N.E.2d 825. 
321 Maas 460 

Mich—Potter v. Lindsay, 60 N.W 2d 
133, 337 Mich. 404—Howe v We- 
hert. 60 N.W.2d 726, 332 Mich. 84 

MlflH—^Williams v. Henze, 62 So.2d 
212, 216 Miss. 195. 

Mo—James v. James, 248 ,S.W.2d 623 
—Milgram v. Jiffy Equipment Co., 
247 SW.2d 668, 362 Mo 1194. 30 A 
L.R 2d 925—Harrow v Darrow, 246 
S-W.2d 834—Middelton v. Reece. 
236 S.W2d 336—Carr v Carroll, 178 
SW2d 436—Cartall v. .St. Loul.s 
Union Trust Co. 153 SW.2d 370, 
348 Mo, 372—Woodard v, Cohron. ! 
137 S.W.2d 497, 346 Mo 967—Park¬ 
er V. Blakeley, 93 S W 2d 981, 338 
Mo. 1189. j 

Net).—Jenkins v. Jenkins, 36 N W 2d 
637. 151 Neb. 113—Hollieln v. Hol¬ 
bein, 30 NW.2d 899, 149 Neh 281 

Nev—Hannig v. Conger, 19 P.2d 769, 
64 Nev. 388. 

jsr.j_Culley V, Carr, 46 A.2d 860, 137 
N.J.Eq. 616—Locattl v. Adornetto, 
39 A.2d 181, 135 N.J Eq. 402. 

—Kopriun v. Mcnnecke, 204 P,2d 
440, 63 N M. 176, 

N.Y.—^Bondean v. Moody, 6 K.T.S.2d 
94, 254 App Dlv. 130—Alonzo V. 

Alonzo, 62 N.Y S 2d 99, afllrmed 62 
N.Y,S.2d 818, 270 AppDiv. 977, ap¬ 
peal denied 63 N.Y.S 2d 844, 270 
App. Dlv. 1076 

N C —Sheppard v, Sykes, 44 S.E.2d 
64, 227 N.C. 60C. 

t)hio.—Alexander v. Greenfield, 109 


N.E 2d 649, 94 Ohio App 471—Kuck 
v. Sommers. App., 100 N.E. 2d 68— 
Llpps V. Lipps, App., 87 NE2d 
823—Sterner v. Fecycz, 60 N.E.2d 
617, 72 Ohio App 18. 

Okl —Plumer v. Pearce, 257 P.2d 813. 
208 Okl. 626—Galne.s v Gaines. 251 
P.2d 1044, 207 Okl. 619—TTall v. 
Pear.son. 219 P 2d 617, 203 Okl 221 
—McCrorv v Evans, 13R P.2d 823, 
192 Okl. 619—Owens v. Hill. 122 P. 
2d 801. 190 Okl. 242—Fibikow.ski v 
Fililkowskl, 121 P,2d .304. 3 90 Okl 
l.';2—AVinter v. Klein. 96 P.2d 83. 
186 Okl 74—^Maynard v. Taylor, 91 
P2d 649. 186 Okl 268—Hazl<*lt v. 
Kearsp, 42 P 2d 124. 171 Okl 82. 

Or.—Rnw'ns v. Uowns. 200 l*.2d BS'S, 
184 Or 60.3—Johnston v McKean. 
162 P2d 820, 177 Or 556 
Pa—^Barrett v. Heiner, 80 A 2d 729. 
367 Pa 510—Arndt v. Matz, 73 A 2d 
392, 366 Pa 41—Gonzalez v Slmes, 
72 A 2d 91. 364 Pa. 215—Gray v. 
Leibert. 63 A 2d 132. 357 Pa. 130— 
In re Christie’s Estate. 71 I’a Dist 
& Co 209—Grosss v. Gross, Com PI., 
CO DauphCo 460—Skrym v Noss, 
Com PI., 36 Luz.LegReg. 257 
R I—Chase v Chase, 81 A 2d 686, 78 
R 1 278—Laroeque v. Laroeque, 68 
A 2d 633. 74 R.l. 72. 

Tenn —Caprum v. Bransford Realty 
Co., 4 Tenn.App 237. 

Tex—Cluck V. Sheets, 171 S.W 2d 
860. 141 Tex. 23 9. 

Wash—Grichuhm v. Gnohuhln, 272 
P 2d 141—Makinen v. George, 142 
P.2d 910. 19 Wash.2d 340—Davies 
V. Metropolitan Life Ins Co, 88 P, 
2d 829. 198 Wash. 482—^Zjoncheck 

V. Nadeau, 81 P.2d 811, 196 Wash. 
33. 

WVa—Honaker v. City of Prince¬ 
ton. 25 S.E.2d 772, 125 WVa. 672— 
Honaker v. City of Princeton, 25 S 
E.2d 772, 125 WVa 672. 

65 C.J. p 440 note 63 fh]. 

Deposit la wife’s name of funds be¬ 
longing to her linsband 
Mo. — ^Wavrin v. Wavnn, 220 S W. j 
931 

Failure of express trust 

Evidence held insufficient to estab¬ 
lish a resulting trust because of fail¬ 
ure of execution of an express trust 
—Taylor v. Columbian University, 35 
APP.D.C. 68, affirmed 33 S.Ct. 73, 226 
U.S, 126, 67 L.Ed. 162—65 C.J. p 442 
note 86. 

30. Ark.—Simpson v. Thayer, 217 S 

W. 2d 354, 214 Ark. 666—Ripley v 
Kelly, 183 S.W.2d 793, 207 Ark. 1011 
—McKindley v. Humphrey, 161 S 
\V 2d 962. 204 Ark. 333 

Md —Fasman v. Poltashnlck, 61 A 2d 
G64, 188 Md 106—Mountford v 

Mountford. 29 A.2d 268, 181 Md 

1 212 . 


Or.—Bowns v. Bowns, 200 P.2d 686, 
184 Or. 603. 

Pa —Skyrra v. Nobs, Com.PI, 36 Luz 
Leg.Reg. 257 

66 C.J. p 452 note 48. 

'Where alleged trustee is dead 

Iowa—Sinclair v Allender, 26 N.W, 
2d 320, 238 Iowa 212 

31. Ark —Frazier v, Hanes, 249 S. 
W.2d 84 2. 220 Ark 766—Newberry 
V. Newberry, 237 S W.2d 477, 218 
Ark, 548—Colt* v, Williams. 220 S 
W2d 821. 216 Ark. 366—.Simpson 
V Thayer, 217 .S W,2d 364, 214 Ark 
566—Mortensen v. Ballard. 188 S. 
W 2d 749, 209 Ark. 3 —Ripley v, 
Kelly, 183 S.W.2d 793. 207 Ark 
1011—Harbour v. Harbour. 181 S 
W 2d 805. 207 Ark 651—McKindley 
V. Humphrey, 161 .S.W,2d 962, 204 
Ark 3.3.3—Hunt v Hunt, 149 S W.2d 
930. 202 Ark. 130—Nelson v. Wood, 
137 S W2d 92.0. 199 Ark 1019. 

Conn —S.imasko v Davis, 64 A 2d 
682, 135 Conn. 377. 

Fla—Elvms v .Beestedt, 4 So 2d 632, 
148 Fla. 408—Pierson v. Dill, 189 
So. 679, 138 Fla. 104—Crouch v 
Poole, 182 So 844, 133 Flu. 489— 
Foster v. Thornton, 179 So. 882, 131 
Fla. 277—Fi.sher v. Grady, 178 So 
852, 131 Fla 1 

Ga.—Clark v. GrilTon, 61 S E 2d 128, 

207 Ga. 255—Hanco<*k v. Hancock, 
54 SE.2d 385, 205 Ga. 684—Bryant 
V. Green. 169 S E. 123, 176 Ga. 874 

Ill —Murray v. Behrendt, 76 N.E 2d 
431, 399 Ill 22—^Wiley v. Dunn, 192 
N.E. 661, 358 111. 97. 

Mo.—Mays v Jack.son, 145 S.W.2d 
392, 346 Mo 1224—Woodard v. Coh- 

j ron, 137 S.W 2d 497, 346 Mo. 967. 

Mont.—Bell Holt McCall Co, v. Cap- 
lice. 175 P.2d 416, 119 Mont. 4CS— 
StttuJfacher v, Great Falls Public 
Service Co.. 43 P.2d 647, 99 Mont. 

’ 324. 

Neb.—Windle v. Kelly, 280 N W. 446, 
136 Neb. 143. 

N.M—Browne v, Sieg, 234 P.2d 1045, 
65 N.WE. 447. 

N Y.— Jjc Fevre v. Reliable Paint 
Supply Co., 273 N.Y.S. 903, 152 
Misc. 594. 

N C.—Creech v, Creech, 24 S.E.2d 
642, 222 N C. 666—Jackson v. 

Thompson, 200 S.E. 16, 214 N.C. 
639. 

N D.—Bodding v. Herman, 36 N.W,2d 
501, 76 ND. 324—McDonald v Mil¬ 
ler. 16 NW2d 270. 73 N.D. 474, 156 
A.LR. 1328. 

Dkl.—Plumer v Pearce, 257 I’.2d 813, 

208 Okl. 526—Staton v. Moody, 266 
P.2d 409, 208 Okl. 372—Games v. 
Gaines. 251 P.2d 1044, 207 Okl. 619 
—Epps V. Pearman, 248 P.2d 590, 
207 Okl 177—Younge v. Knappen- 
berger, 240 P.2d 1114, 206 Okl. 48— 
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evidence in writing:,32 or by proof partly in parol 
and partly in writing.33 A presumption of a result¬ 
ing trust may be rebutted by parol evidence.3'‘ 

§ 135. -Payment or Ownership of Pur¬ 

chase Money 

There have been numerous adjudications as to the 


TRUSTS §§ 134-135 

sufficiency of the evidence in particular cases to estab* 
lish purchase>money resulting trusts. 

There have been numerous adjudications as to 
the sufficiency of the evidence, in particular cases, 
to establish a resulting trust from the transfer of 
property to one person, and the payment of the 
purchase money therefor by or for another,35 such 
as from part payment by one joint purchaser and 


Nlrklas v Crowell, 238 P.2d 347. 

205 Okl. 432—Johnson v. Johnson. 

206 P.2d 314. 201 Okl. 26R~Srott 
V. Nelson. 179 P 2d 116, 198 Okl 
392—Ward v. Ward. 172 P 2d 978. 
197 Okl. 661—McCrory v. Kvans. 
138 P.2d 823. 192 Okl. C49—Flbi- 
kowski V. Fiblkowskl, 121 P.2d 304. 

190 Okl. 152—nirdwell v. Estes, 116 
P,2d 969, 189 Okl. 379—Winter v. 
Klein, 96 P.2d 83. 186 Okl. 74— 
Gaines Bros Co. v. Gaines, 56 P.2d 
869, 176 Okl. 676—First Nat. Bank 
V. Sanders, 36 P.2d 889, 169 Okl 
192 

S.C.—EeKendre v South Carolina Tav 
Commission. 66 S E 2d 336, 215 SC. 
614. 

Tonn—Justice v. Henley. 181 SW 
2d 632, 27 Tenn.App. 405—Cuprum 
v. Bransford Realty Co, 4 Tenn. 
App. 237—Savage v. Savage, 4 
Tenn App 277. 

Tex.—Dickens v. Dickens, Civ App, 
241 S W 2d 668, error refused no 
reversible error. 

•Wash.—Grichuhin v. Gnchuhlii, 272 
P.2d 141—Kausky v Kosten, 170 
P,2d 960. 27 Wash.2d 721—Mouser 
V. O’Sullivan, 156 r.2d 65.5, 22 

Wash’Jd 543—In re Cunningham’.s 
Estate, 143 r.2d 852. 19 Wash 2d 
—Zloncheck v Nadeau. 81 P 2d 
811, 196 Wash 33—^Dines v. Hy¬ 
land, 40 P.2d 140. 180 Wash. 455. 

32. Tex.—Mace v. Young. Civ.App , 
231 S.W.2d 722, error refused. 

65 C.J. P 438 note 26, 

33. Kan.—Piper v. Piper, 96 P. 1061, 
78 Kan. 82. 

34. Cal.—Knouse v. Shubert, 121 P 
3d 74, 48 Cal,App.2d 685 

(ja —Guflln V. Kelly, 14 S E 2d 60, 191 
Ga. 880. 

Pa.—Gt'lbarth v. Moore, Com.PJ , 29 
Del.Co. 68. 

35. Ala—Gandy v. Hagler, 16 Ro.2d 
806, 246 Ala. 167. 

Md.—Ticmann v. Welsh, 69 A 2d 628, 

191 Md. 1. 

65 C.J, p 442 note 90. 

Evldettoe held ■nSLclent 
U.S —Hobart E.state Co. v. Douglass, 
C.C.A.Nev., 94 F.2d 964. 

Ala.—^Albae v. Harbin, 30 So.2d 459, 
249 Ala. 201—Merchants Nat Bank 
of Mobile V. Bertolla, 18 So.2d 378. 
245 Ala. 662—Gandy v. Hagler, 16 
So.2d 305. 246 Ala, 167. 

Ark—Hunt v. Hunt, 149 S,W.2d 930, 
202 Ark. 130. 


Cal—Kmden v Verdi, 269 P 2d 47. 
124 Cal App .5.55—Von ^ustroAv v 
Schllfiiancr. 250 P 2d (524. 1 14 Cal 
App 2d .500—Stone v Lobsicn. 247 
I».2d 357. 112 Cal App 2d TSO-dam- 
mill V Nunes. 231 P 2d 86. 104 Cal 
App 2d 18.5—Rowland v Clark, 206 
P2d 59. 91 Cfil.App2d 8X0— Finne¬ 
gan V. Hernandez, 168 P.2d .12, 71 
Cal.App.3d 61—^Koyoko Nif-hl v. 
Downing, 67 P.2d 1067. 21 Cal.App 
2d 1. 

Ca —Everette v. Mahalfey, 69 S E 2d 
769, 208 Ga 77.5—Williams v Wil¬ 
liams. 57 SE.2d 337. 206 Ga 395 
Ill—Wright V. Wright. 118 N E 2d 
280, 2 111 2d 246—Bowman v I’et- 
tensen. 102 N,E.2d 787. 410 111 619 
—Zimmerman v Kennedy, 90 N E 
2d 756. 405 HI. 30(5—Fuller v. Cook. 
89 N.E 2d 794. 405 III 32. 

Md—Tiemann v. Websh, 59 A 2d 628, 
191 Md 1—Cropper \ Lambertson, 
197 A 576, 174 Md 24 
Ma.s.s—Collins v. Curtin, 89 N E 2d 
211, 325 Mas.s. 123. 

Mo—Jatikow.skt v. Dolfert, 201 RW 
2d 331, 356 Mo. 184—M.iys v. Jat k- 
son. 145 RW2d 392, HK. Mo. 1221. 
N.H —Hatch v Rideout, 65 A 2d 702. 
95 NH. 4.31—Wiggln v. Peacock, (l.l 
A.2d 246, 96 NH 329. 

N.T.—Rasmu.s,sen v. Nielsen, 61 A 2d 
I 411, 142 NJEq 657—Killeen v. 

Jvilbeii, 64 A 2d 827. 140 NJEq. 
387. cause remanded 57 A 2d 23, 141 
NJEq :n2—Gordon V Grifllth, 168 
j A 57, 113 N.J.Eq. 554 
NC—Wilmington Furniture Co v. 
<^)le. 178 SE 679, 207 NC 840, 
847. 

I'a—Singer v Singer, 49 Pa l)i.st H’ 
Co 392. 54 Dauph Co. 353—Men¬ 
denhall V Bruria, Com.Pl, 93 

I’lttsli Deg J. 282 

Tex —Brown v. Warflt'ld. Civ.App., 
234 S.VV.2d 264, error refused 
Wash—Ariieman v. Arneman, 264 P 
2d 256, 43 AVa.sh.2d 787. 

65 C J. p 442 note 90 [a]. 

Evidence held iasnf&eient 
;\]a—I.,auderdale v Peace Baptust 
Church of Birmingham, 19 So 2d 
538, 246 Ala. 178 

Ark.—Frazier v. Hanes, 249 S W 2d 
842, 220 Ark. 766—Sandefer v San- 
defer, 245 S.W 2d 568. 219 Ark. 943 
—Castelberry v. Cabtleberrv, 155 
S.W.2d 44, 202 Ark. 1039. 

Cal.—Fish V. Security-First Nat 
Bank of Los Angeles, 189 1’2d H*. 
31 Cal.2d 378—Ba.skett v. Crook, 
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195 P2d 39, 86 Cal App 2d 356— 
Rench V. MoMtillen, 187 P 2d 111. 
82 Cal App 2d 872—We.«itwood Tem¬ 
ple v. Emanuel Center, 221 P.2d 
146, 98 Cal App,2d 755—Fontes v 
Menkp, 89 P.2d 669, 32 Cal App 3d 
303 

Ill—McCabe V, Hebner, 102 N.E 2d 
794, 410 HI, 657—Jones v, Koepke, 
55 N.E 2d 164, 387 HI. 97—Heine- 
mnn v llermnnn, 52 N E 2d 263, 
.385 Ill 191—Curielll v, Curlelli, 48 
N.E 2d 360, 383 111 102—Glltrey v 

Wa.shlnirn, 46 N E 2d 971, 382 Ill 
376—Wiley v Dunn. 192 NE 661, 
358 Ill 97. 

Ky.—Glass v. Gutman, 208 S W 2d 
410. 

Mass—Mitchell v. Carrcll, 73 N.E.2d 
832. 321 Mass, 453 

Minn —Pi'arson v Hassle, 273 N.W 
677, 200 Minn 250 

Mo—Bionclo v Biondo, 179 S W 2d 
7;H—Dee v, Sutter, App., 222 R AV 
2d 541 

Mont - MeI,iHUghlin v. Corcoran, 69 
P 2d 597. 104 Mont 590. 

Neb—IVterson v. Massey, 63 N.W.2d 
912. 155 Neb 829 

.NJ.—Galblerczyk v. Galblerrzyk, 76 
A 2d 905, 10 N.J.Super. 206—f)’Neal 
V O’Neal. 74 A 2d 614, 9 NJ.Super 
36—Couaens v. Cousens, 41 A.2d 
126, 136 NJEq. 224—Conkllng v. 
Conklmg, 8 A 2d 298, 126 NJEq 
142—In re Hudspeth’s Estate, 172 
A 200, 116 N J.Eq. 20. 

N.M—Brown v. Likens, 22 P.2d 848. 
.37 N M 313. 

NC—Wil.son v. Williams, 2 S E.2d 
19. 215 N.C 407. 

Okl.—AVard v. Ward, 172 P.2d 978, 
197 Okl 551—Gaine.s Bros Co v. 
(liiines, 56 l‘.2d 869, 176 Okl. 576. 

Pa—AVo.sehc V Kraning, 46 A 2d 220. 
3.5.1 Pa 481—Seott v. Keir-Lyeett, 
14.5 A 436, 295 I’a. 398—Skrym v. 
No.ss, Cum 1‘1., 36 Luz Leg Reg. 267. 

U T —Romeo v. Pate, 60 A.2d 162, 74 
R 7 245. 

Tex.— Loeb v. Wilhite, 224 S W.2d 
3 43, refused no reversible error— 
I’aiKiutsiH V. Trevino, Civ.App., 167 
HW.2d 777, error dismissed. 

Wash.—Feise v. Mueller, 249 P.2d 
376, 41 Wash.2d 409—Mouser v. 

O’Sulhvan, 166 P.2d 656, 22 Wash 
2d 643—In re Cunningham’s KMtate, 
143 P.2d 862. 19 Wash 2d 589—C’as- 
tanier v. Mottet, 128 P 2d 974, 14 
AVaHh.2d 616—Jacobs v. Lawson, 37 
P. 2d 1116, 179 Wash 695. 

65 C.J, p 442 note 90 [bj. 
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§ 135 TRUSTS 

transfer of title to the other,38 from payment of 
the purchase price as a loan or advance for another 
and transfer of title to the lender as security,37 or 
from the payment of fiduciary funds for a transfer 
made either to the fiduciary or to a third person.38 
The presumption of a resulting- trust arising from 
payment of the purchase price for the transfer of 
property to another is evidence to be weighed with 
all of the other facts in the case in determining the 
existence of a trust.3^ In order to he sufficient to 
establish a resulting trust, the proof must be of facts 


antecedent to, or contemporaneous with, the con¬ 
veyance and not of facts following that time.^<^ 

There have also been adjudications as to the 
sufficiency of the evidence, in particular cases, to 
establish a resulting trust where the payment of 
the purchase money was made by a husband and the 
title was taken in the name of his wife.-^t where 
payment of the purchase jirice was made with a 
wife’s property and title was taken in her husband’s 
name,^3 wdiere a parent paid the purchase price for 


36. Evidence held sufficient 

Ark—Stayton v. Staylon, 132 S W 2d 
830, 198 Ark. 1178—('base v. And¬ 
rus, 91 SW2d 1035, 192 Ark. 418 

Cal.—Meliokian v. Hal.slt-ad, 263 P 2d 
652, 121 Cal App 2d 469—Padilla v 
Padilla, 100 r.2d 10!)8, 38 CahApp. 
2a 319. 

Pla—Thomp.son v. Field, 54 So 2d 
620—William.s v. Bullmgton, 32 So. 
2d 273, 1B9 Fla C18 

in—Dean v Dean. 82 N.E 2d 342, 401 
Ill. 406. 

Ind—Carpenter v Carpenter, 27 NE 
2d 889, 108 Ind App 221 

Ky.—How.ser v Johnson, 179 S W 2d 
897, 297 Ky. 213. 

Md.—Sine.s v. Shipes, 63 A 2d 748, 
192 Md. 139. 

Mo.—Dunlap V, Dunlap, 218 S W.2d 
108. ] 

Okl—Brinkley v. Patton, 149 P 2d 
261, 194 Okl 244 

Pa—Orth V Wood, 47 A 2d 140, 354: 
Pa 121. I 

Tex—Dickens v Dieken.s, 241 S W 2d 
658. error refus«'d no leviTsible er¬ 
ror—Gra.sty v Wood, Civ App., 230 
S.W,2d 5(>8, error refused no re¬ 
versible error—llanull & Smith v. 
I’arr, Civ App, 173 S W 2d 72.5— 
Tom v. First Nat Bank, <’iv..\pp. 
104 S.W.2<i 130, error dismissed. 

65 C.J. p 44 3 note 91 [a]. 

Evidence held insuffleient 

Cal —Wyomiim-Mon Lana Develop¬ 

ment Co V Wells Parifo Bank & 
ITnion Tru.st Co., 59 P 2d 185, 15 
Cal App.2d 133 

]Vl<,—Sbelbv V Shelby, 209 S W 2d 
S9(.. 357 Mo 557. 

Pa—Hale v Sterling, 85 A.2d 819, 369 
Pa. 336. 

65 C J. p 443 note 91 [al. 

37. Evidence held sufficient 

Ark.—Ttushton v Isom, 164 .S W 2d 
997. 204 Ark 804. 

Cal—Viner v. llntrecht, 158 P.2d 3, 26 
Cal.2d 261—Wilcox v .Salonmne, 258 
P.2d 845. 118 Cal.App 2d 704—Helm 
V. Zaches, 211 P.2d 329, 94 Cal App. 
2d G26. 

Mont.—Hankins v. Waitt, 189 3^ 2d 
666, 120 Mont. 596 

S D.—Cox V. Bownian, 21 N W.2d 277, 
71 S.D. 72—Scott V. Lilechti, 15 IN 
W 2d 1. 70 S.D. 89. 


Wa.sh—Dailey v. Dailey, 260 P 2d 905. 

43 Wash 2d 192 
65 C.J. p 413 note 92 fa] 

Evidence held insufficient 
Mo.—Purvis V Hardin, 122 S W.2d 
936, 343 Mo 6.52 

Mont—Ilankin.s v Waitt, 189 P.2d 
666. 120 Mont. 596. 

Wa.sh —Tacoma H()llywood Co v. 
Hobbin-s, 24 P.2d 141, 174 Wa.sh. 
101 . 

65 C.J p 443 note 93 fl>l. 

38. Evidence held sufficient 

Cal-—•.Stromer.son v Averill. 13.3 l’.2d 
617. reheard 141 P2d 7;12. 22 Ca) 2d 
808 

NO—C'as.sada v. Ca.ssada, 5.5 .S E 2d 
77. 230 TsrC 607 

Tex—Berry v. Ithine, Civ.App, 205 
S W 2d 6.32. I 

65 C .1. p 443 note 93 I a]. 

Evidence held insufficient | 

Cal—Beokv^ilh v Hunbee. 140 r.2d 
41, 59 Cal App 2d 719 | 

6.5 C J. p 443 note 93 [1)1 

39. Cal—Ernden v Verdi. 269 1‘2d 

! 47. 124 Cal App 2d 55.5 

40. N..1 —Bunkers’ Trust Co v Bunk 
[ of Rockville Center Trust Co, 1(.8 

A 733, 114 NJ.Eq 391. 89 A L.R 
697. 

6.5 C J. p 4 13 note 94. 

41. HI—Ahraham v Abraham. 86 N 
E 2d 22 1, 103 III 312- Niekolofl V 
Nickololl, 51 K E 2U 565, 384 Ill 
377 

65 C.J. p 443 note 96. 

Evidence held sufficient 
Ala—Johnson v Johnson, 67 So 2d 
841, 259 Ala 550. 

Cal—Feip V. Bank of America Nat 
Tru.S’t & Sav. As.s'n, 54 P'.2d 3, 5 Cul 
2d 266. 

Colo—Valley .State Batik v. Dean. 47 
r.2d 921, 97 Colo 151 
Mo—la‘Wi.s V. I^ewis, 189 S W.2d 557. 
354 Mo 415 

Pa.—Christy v. Christy, 16 A 2d 169, 
353 I’a 476—Kalz v Katz, 163 A 
214, 309 I’a 115. 

R 1.—Cirillo V. Cirlllo. 74 A 2d 440, 77 
It 1 223, reurKUment denied 76 A 2cl 
71, 77 HI 223—Cornelia v. Cornelia, 
27 A 2d 348. 68 H 1 275 
Vt—Durm v. William.s, 181 A. 131, 
107 Vt. 447. 

65 C.J. p 443 note 96 [a], 
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Evidence held Insufficient 

U.S.—Rosenberg- v. Baum, C.C.A.Kan., 
153 F.2d 10. 

Ark—Deal v. Deal. 246 S W 2d 429, 
220 Ark 134—Urnberger v West¬ 
moreland, 238 S W 2d 195, 218 Ark. 
632—Holler v. Roller. 216 K W 2d 
399, 214 Ark 382—Park.s v. I’aiks, 
182 S.W.L’d 470, 207 Ark 720 
Cal —Trimble v. Coffman, 251 P.2d 
81, lit Cal App 2d 618 
Del—Eich-lsbiirger V'. Ballance, 50 A. 

2d 903, 29 Pel.Ch. 378 
D.C—Witt V V'ltt, 182 r 2d 250, 86 
U S.App D C. 408—Kosters v Hoov¬ 
er, 98 F.2d 695. 69 App D C 66. 
Fla—Frank v. Eeles. 13 So 2d 216. 
152 Fla 869—Smith v. Smith, 196 
So 4 09, 143 Fla. 159 
(la---Jackson v. Paver, 77 S E.2d 728, 
210 C. i 58—Williams v. Thoma.s, 38 
S E 2d 603. 200 Chi. 767. 

Ill—Al)rahfim v. Abraham, 86 N E 2d 
22 1. 4 03 111. 312—Nickoloff v Nick- 
oloir, 51 NE2d 565, 384 Ill. 377. 
Ind—Knnmu’k v Ijinn, 29 N E 2d 
207, 217 lud 18.5 

Iowa.—Sinclair v Allender, 26 N.W 
2d 320, 238 Iowa 212 
Md—Mountford v Mountford, 29 A 
2d 258, 181 Md. 212- Porter v I’ort- 
er. 177 A 460, 16S Md 287 
Ma.ss—Bi'T't V V. lv.\ e.s, 22 N 14 2d 622. 
304 Mass 56 

Mo—Schwind v. O’lbiUoran. 112 S 
AV 2d 55, 316 Mo 486 
Mont - Dewia v Bowman, 121 1'2d 
162. 11 3 Mont 6S 

NJ —Bill V. Bell, 61 A 2d 735, 1 N 
J .Super 362—.Strong v Sliong. 40 
A 2d .5 18, 13 6 N J Eq 103 
DKl—Wi-el V Tethune. 201 P 2d 286, 
201 Okl 231 

B I—Tucker V Tucker, 20 A 2d 5 19, 
67 111 29 — Aiigell v. Angill. 11 A 
2d 922, 64 R T. Jl,l 
65 C J T) 143 note 9(i [b]. 

42, Ky --(boliedrt v, Cox, 205 SW 
2d l.Vi. 305 K> 57 0. 

Or—Fox V Maurer, 164 P 2d 117, 178 
Or 61, 

6.5 C .1 }) 44 1 note 4. 

Evidence held sufficient 

Ala—Wilson v Wilson, 57 So 2d 519, 
257 Ala 135. 

Ark—Harbour v. Harbour, 181 SAN. 
2d 805, 207 Ark 551-- Eckles v 

Whitehead, 119 S W.2d 550, 196 

Ark. 680. 
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property transferred to a child,or where the pay¬ 
ment of the purchase money is made by a child and 
title is taken in the name of a parent.^*^ While evi¬ 
dence that the placing of the title to the property 
in the wife or child as a gift would have the effect 
of stripping the husband or father of all his prop¬ 
erty and leaving him penniless at an advanced age 
may tend strongly to establish a resulting trust, 
it is not conclusive.^® So, the mere possession and 
improvement of the property, as well as the payment 


of taxes by the husband or father, are not conclu¬ 
sive as to his being the beneficial owner.^'^ 

Fact of payment of, or ownership of, purchase 
money. There have been numerous adjudications 
as to the weight and sufficiency of the evidence, in 
particular cases, to establish the payment or owner¬ 
ship of the money or assets with which the property 
in which the trust is claimed was purchased by the 
person claiming the benefit of the trust,as wheth- 


Cal—Jones v. Kelley, 2G2 P.2d 
121 Cal.App.2d ISfl 

111M.'iuricau v Haug-en, 56 N E 2d 
367, 387 Ill 186. 

Kan—Kull v. Pearl, 76 P.2d 790. 147 
Kan 329. 

Kn—Wolfe V. Smith. 1 S.E.2d 815, 
215 N r. 286. 

Okl —Epps V Poarman, 248 P.2d 590, 
207 Okl 177—Wilhelm v Pfinning, 
129 r2d 580. 191 Okl 321—CJuyer 
V. London, 102 P.2d 875. 187 Okl. 
326 

Pa—Geyer v. Thomas, 72 A.2d 89, 361 
I'a. 242. 

65 C J. p 444 note 4 fa]. 

Evidence held Insnillclexit 

Ark—^I\Ul.son v. Wilson, 204 .S W 2d 
479, 211 Ark 1030—Travi.v; v Neal, 
1.24 S.W2d .515, 199 Ark 236 

Iowa—Ke.shlear v. Banner, 280 NW 
t)3l, 225 Iowa 471. 

K.V.—Gayheart v. Cox, 205 S W.2d 163, 
30.5 Kv .570—Keaton v Keaton, 171 
,SW2d 260. 294 Ky. 240 —liiehard- 
son V. Webb, 135 S W 2d 861, 281 
Ky. 201-—Union Rank & Trust Co 
V. Rice, 131 SW.2d 493. 279 Ky 
G29. 

Mis.s—Ballard v. Ballard. 24 So 2d 
335, 1 99 Miss. 316—Dogan v. ('ool- 
cy. 185 So 783, 1 X4 Mis.s 106, 

Mo—Tiehonor V Bowman, 133 S IV. 
2d 321—Milligan v Bing, 108 S W. 
2d 108, 341 Mo, 648. 

Neb.—Peter.son v Ma.s.sey, 53 N W 2d 
912, 155 Neb. 829—iJrod.sky v. Brod¬ 
sky, 272 N.W. 919, 13 2 Neb. G5 9 

NY.—Bendean V. Moody, 5 NTS.2d 
94, 254 Apt'.Piv. 130 

Gkl —Birdwell v. K.ste.s, 116 P 2d 969, 
189 Okl. 379. 

Or—Evans v. Trude, 240 P 2d 940, 
193 Or 64 8. 

HI—Kotiin.son v. Robinson, 19 A 2d 
1, 66 R 1 321. 

Teiin.—Shoun v. Gentry, 2 Tenn App 
55 

Tex—Latulon v. Brown, Civ App, 266 
,S W.2d 404, refu.sed no reversihb 
error. 

Va—Rogers v. Rogers, 196 S.E 586. 
170 Va 417. 

Wyo—Nussbaeher v. Manderfeld, 186 
P.2d 548, 64 Wyo. 55 

65 C.J. p 444 note 4 [b]. 

43. Evidence held sufficient 

Ark- -Ellis V. Shutllcld, 152 S.W 2d 
635, 202 Ark. 723. 


I Gal —McCosker v, Me(\).sker, 265 1*. 

2d 21, 122 (’al App 2d 498—-Langor 
' V, Langer. 194 p.2d 81. 85 Cal.App 
2d 806 

Ill—Wright V. Wright, 118 N E 2d 
j 280, 2 Ill.2d 246—Evangeloff v. 

! Evangeloff. 85 N.E 2d 709, 403 Ill. 
118—Cook V. Blazus, 7 N.E.2d 291, 
365 Ill. 625. 

!Mo—Rebel v, Lunsford, 216 S.W.2d 

68 . 

NJ—^D’Agostino v. Ordllle, 41 A.2d 
133, 3 36 N.JEq. 222—Smith v. 

.Smith, 23 A.2d 903, 131 N J Eq 73. 
N.M—Browne v. Sieg. 234 P.2d 1045, 
55 N M 447, 

Okl —Niekla.s v. Crowell, 238 P.2d 
347. 205 OKI. 4.32—Court.-? V Al¬ 
dridge, 120 P.2d 362, 190 Okl 29— 
Beall V. Ferguson, 58 P.2d 598, 177 
Okl 216, 

I*a —Lilley v. Sharp, Com PI , 8 Fay 
L J. 128—Dolv V. Bartron, Com I’l, 
3 Monroe L R. 60 

Tex—Dieken.s v Dickens, Civ.App., 
241 S \\’ 2d 658, error refused no 
reversible error—Vj<‘ar.s v Quinn. 
Civ App , 154 S W 2d 947. 

Wash—Dines V. Hyland, 40 P 2d 140, 
ISO Wash. 455 
65 CJ p 444 note 98 [a]. 

Evidence held insufficient 
Cal—Gomez v. Ceeena, 101 P.2d 477, 
15 Cal.2d 363—Kramer v. Watniek, 
146 P.2d 947, 63 Cal.App 2d 308 — 
Cooper V. McDonald, 89 P.2d 412, 
32 (’al App.2d 114. 

Colo —Ch.ampion v, (’hampion, 132 P, 
2d 185, 110 Colo. 153. 

Ill.—Houdek v, Ehr('nberger, 72 NE 
2d 837, 397 Ill. 62—Banning v. J’at- 
ter.son, 2 N.E 2d 712, 363 111 464— 
We.sernann v. Fischer, 66 N PI 2d 
G5G, 323 Ill.App. 017. 

NJ—Daly v. Lanueha, 81 A.2d 826, 
3 4 N.J .Super. 225—Hill v. Lanio- 
reaux, 30 A 2d 833, 332 N.J Eq 580 
—Mullen v. Mullins, 130 A. 628, (>32, 
98 N.J.Eq 727, 728 

Ohio—Ohio State Life In.s Co V. 

Union I’roperties, 52 N E 2d 542 
Okl.—Lawrence v Lawrence, 159 l’.2d 
103 8, 195 Okl 610 

Pa—Citizens Deposit & Tru.sL Co of 
Sharpsburg v. Citizen.s Deposit A 
Trust Co, of Sharpsburg, 7 A 2d 
519, 136 Pa Super. 413 
H I —Cutroneo v, Cutroneo, 98 A 2d 
921, 

65 C.J. p 444 note 98 [b], 
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' 44. Evidence held Bafflolent 

Ark—Hunt v Hunt. 149 S.W.3d 930, 
202 Ark. 130—Clark v. Clark, 86 S. 
W2d 937, 191 Ark. 461. 

Cal —Hansen v Bear Film Co , 168 
P 2d 946, 28 Cal 2d 154—Helmcr v. 
Helmer, 197 P.2d 668, 87 Cal.App.2d 
682. 

Ind—Hadley v. Kays, 98 N.E 2d 237, 
3 21 Ind.App 112. 

Mo.—Padgett V. Osborne, 221 S.W.2d 
230, 359 Mo 209. 

Ohio —licwis V. Akerberg, Com.PI., 
118 N.E 2d 166. 

Or.—Unterklreher v, iJntcrkireher, 
395 P 2d 178. 183 Or 683. 

Tex —Brod v. First Nat. Bank, Civ. 
Apf), 91 S W.2d 772, error dis- 
mis.sed 

Wash—Makinen v. George, 142 P 2d 
9B), 19 Wa.sh.2d .340. 

6.5 C .1 p 44 5 note 6 faR 

Evidence held Insufficient 

Cal,—Cnscd v Sorci, 261 P.2d 383, 
135 Cal.App 2d 76. 

Kan—Kolterman v. Atkin.Son, 100 P 
2d 729, 3 51 Kan. 633. 

Ky — Moore v Gaine.s, 213 S.W 2d 
990. 308 Kv 223 

Mo--Adnm.s v Adam.s, 166 S W.2d 
610.348 Mo 1041. 

Tex—Wright V Wright, 132 S.W.2d 
847, 134 Tex 82 

Wash—Zion< heck v. Nadeau, 81 P.2d 
811, 196 Wash 33. 

65 C J. p 445 note 6 [b], 

45. Ill.—Dodge v. Thomas, 107 N.E 
261. 266 111 76, Ann.Cus 1915C 1097. 

4€. 111.—Dodge V. Thomas, supra. 

47. Ill.-—Dodge v. Thoma.s, supra. 

48. Ill —CunelH V Curlelll. 67 N.E. 
2d 879, 388 HI. 216 

T<‘x.—Wad.sworth V. Cole, Civ.App., 
265 S W 2d 628. 

65 C.J. p 4 15 note 8. 

Evidence held sufficient 

Ala—Spruiell v. Stanford, 61 So 2d 
758, 258 Ala. 212. 

Cal.—Watson v, Poore, 116 P.2d 478, 
18 Cal 2d 302—Gronenschlld v. 
lUtzenthaler, 183 r.2d 720, 81 Cal. 
App.2d 138—Santos v Santos, 89 P. 
2d 104, 32 Cal.App.2d 62. 

Idaho.—-Rexburg Ijumber Co v. Pur- 
rington, 113 P.2d 511, 63 Idaho 461. 

Ill—Field.-? V. Fields. 114 N.E 2d 402, 
415 Ill. 324—Bowman v. Pettersen, 
102 N.E.2d 787. 410 Ill. 619—Craven 
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§ 135 TRUSTS 

er or not property transferred to a husband was pur¬ 
chased in whole or in part with money belonging to 
his wife,^* or property transferred to the wife was 
paid for by the husband,!*® or property transferred 
to a child was paid for wholly or partly with money 
belonging to bis parent,or property transferred 
to a parent was paid for with funds of a child, 
or whether or not fiduciary funds were used in the 


purchase.B> There have also been adjudications as 
to whether the money or assets were used in the 
purchase of the entire property or only a part 
thereof,®^ and if there has been only a part pay¬ 
ment, or payment by several, the evidence must be 
sufficient to show what part of the purchase money 
was furnished by claimant,®® and that the payment 


V. Craven. 95 N.RSd 489, 407 Ill 
262 

Ky.—Madden v. riemlner, 100 S.W,2d 

19. 26C Ky. 772. 

Mich—Schwafert v. Doerner, 27 N. 

W. 2a 316. 317 Mich. 716. 

Mont—Sharp v. Sharp, 139 P2d 235, 
116 Mont 36. 

N.J.—Pope V. Bain, 68 A 2d 660. 6 N. 
J.Super. 641. revoraod In part on 
other grounds 74 A 2d S17, 8 N.J 
Super. 263, rever&ed on other 
grounds 78 A.2d 820, 6 N J 361. 
Ka—Willlams v. Williams, 66 S.B 
2d 20. 231 N.C. 33 

Okl —Exchange Bank of Perry V. 

Nh-hols. 164 r.2d N67, 196 Okl. 283. 
Pa—Purmun v Johnston, 22 A 2d 
722. 343 Pa 645. 

To* —Garza v De Loon, Ci\ .App . 193 
S W.2d 814. 

65 GJ P 445 note 8 [u]. 

■vldeiioe bald liuralBclieiit 
U.S—Rosenhorg v Baum, CC.A Kan., 
163 F.3d 10. 

Ala—Sims v. .<41mH. 66 So 2d 445, 2S9 
Ala 296—Oxfoid V Estes. 168 So 
634, 229 Ala 606, 

Ark.—McKlndUy v Humphrey. Ibl S 
W 2d 963. 2U4 Ark, 333—Smith v 
ric»hant, 139 S W 2d 377, 200 Ark 
1190 

Gal—G n. HoU'oml) Estate Co v. 
Burke, 48 1* 2d 669. 4 Cal 2d 289— 
FuHchl V. Vir Den. 236 I» 2d 829, 107 
Cal App 2d 280—Bishop v Free¬ 
man, 203 I’.2d 854, DO Cal App 2d 
861—Elms V. Elms, 76 I’ 2d 126, 
24 (^al App 2d 696. 

Ill—Cunclli V Cunelli. 67 N.E 2d 
879, .788 111 216—Jlickcy v Hickey, 
21 NE2d 679, 371 111. 476. 

Iowa—Newell V Tweed, 40 N.W 2d 

20. 241 Iowa SO. 

Ky—^Knight V. Howland, 209 S‘W.2d 
728. 307 Ky 18 

Md—O•t^lnno^ v Eateve*. 36 A.2d 
148, 182 Md 641. 

Mass—Rizzulo V. Onset Cafe, Ine, 
116 N E 2d 249. 330 Mass 595—Car- 
roll V. Muikry, 71 N E 2U 76C, 321 
Musa 87 

Minn—<3porgopnllP v George, 64 N. 

W 2d 137. 237 Minn. 176 
Neb—Miller v. Knight, 19 N W.2d 
153, 146 Neb. 207. 

N.T.—Lorbeer v. Barefleld, 71 N.T.S. 
2d 125, 272 AppDiv. 891, afhrmed 
78 NK2d 20, 297 N.Y. 801 —Bhb- 
oomho V. Sargent, 90 N.Y S 2d 111, 
affirmed 99 N.Y.S.2d 867. 277 App. 


Dlv. 983. reaigument and appeal 
denied 100 N T.S 2d 493, 277 App 
DIv 1006. 

N.D—Jpster v. Jeftter, 37 N.W 2d 879, 
76 N.D 617. 

Okl—Adams v. Adams. 256 P.2d 458. 
208 Okl. 378. 

Pa—Teacher v Kljunna, 76 A 2d 197, 
366 I»a. 480—Specht v. Specht, 
Orph . 67 McmtgCo 162. 

R I.—Szlatenyi v. Cleverloy, 60 A 2d 
185, 72 R I 25.3 

W.VO.—Hardin v. Collina, 28 S E 2d 
916, 125 W.Va 81 

66 C.J. P 446 note 8 [I'l- 

49. Ill—Keith V Miller, 61 N E 161. 
174 Ill. 64, 

65 C.J. p 416 note 9 

Bvldeaca held anffiolent 

Ark-—^Vilson v Wilson, 204 S\V2d 
479, 211 Ark. KHU 

Kan—Kull V. Pearl, 76 P 2d 790. 147 
Kan 329 

65 C J. p 446 note 9 [nl. 

Bvldouee Held InsulBcleat 

Ala—Rodgers v. Thornton, 46 So.2d 
809. 264 Ala. 66 

III.—Carlson v. Oarlaon. 98 N R 2d 
77.9. 409 711 167. 

Mo—Clubinc V. Frazer, 139 S W 2d 
529, 346 Mo 1. 

Neb—T’etereon v. Massey. 53 N.W 2d 
912. 155 Neb. 8:'9 

N J.—Ritter v. IlJtter, 4 A 2d 816, 126 
NJ.Kq 212. 

Or.—Savage v. Savage, 94 P.2d 134. 
163 Or 26 

R,1—Campaneiia v. Campanclla, 68 
A 2d 85, 76 K 1 47—Hussey v Hus¬ 
sey, 68 A 2d 48, 76 R 1 185 

66 C.J. p 446 note 9 J b] 

50. JMdaaos beld suiBclMit 

Cal.—Felg V. Bank of America Nat 
Trust & Sav AHs'n. 64 P 2d 3, 5 
C^al 2d 266 

on C J p 446 note 10 fa], 

Bvldeaoo bald iasnSoieat 

Ark—^Porbus v, Gibbs. 224 S.W 2d 
790. 216 Ark. 138 

Fla.—Reed V Jones, 184 So. 117, 134 
Fla. 616. 

Iowa—Sinclair v Allcnder, 26 N.W. 
2d 320. 238 Iowa 212 

111 —F.vlle V Thurber. 21 A.2d 1, 67 
HI. U4 

65 C J. p 446 note 10 [bj. 

51. low'a—Culp V Price, 77 N.W 
848. 107 Iowa 133. 

65 0 J. p 446 note 11 
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Bvldenoa bold BuJloiait 

Ohio—Lleborman v. Present. 116 N. 

E.2d 865. 94 Ohio App. 461. 

Utah—Harrington v. Inter-State Fi¬ 
delity Bldg & Loan Ask'n. 63 P. 
2d 677, 91 Utah 74. 

I 6.>i C J. p 446 nolo 11 lal. 

: Bvldenoe held InsnlBcient 
I U K —U S. V. Dickerson, D.C.Mo„ 101 
F Supp 263. 

N.J—Milchmfln v. Jayson, 84 A.2d 
407, 134 N.JEa 166. 

66 C J p 446 note 11 [b]. 

52. Pa.—Farrell v. Lloyd, 69 Pa. 289. 
66C J. p 44G note 12. 

Bvldeaoe held sulUolent 

Ark—Barger v Baker, 237 SW.2d 
37. 218 Ark. 457 

MasR—Gerace v Gcrace, 16 NE,2d 
6, 301 Moaa. 14. 117 A L R 1469 
Or—^Hughes v. Hclzor, 3 86 P 2d 637, 
182 Or. 20.6. 

Tex—Sohio Petroleum Co v. Jurek, 
Civ,App. 248 S W2d 294 
G5C J p 446 note 12 fa]. 

BvldeiLoe held lasnSoleut 

III—Johnson V. Johnson, 116 NE2if 
617, 1 Ill 2d 319. 

66 C J p 446 note 12 [bJ 

63. N T —Storm \ McGrover, 74 N 
Y S. 1032, 70 App DIv 33, afllrmed 
82 NE. 160, 189 NY. 668 
66 C J p 446 note 13 

61. Cal—Bailar v Yewell, £96 I’ 
8611. Ill Cal.App. 472 
N C.—WiIUaniH v. Williams, 56 H E 
2d 20. 231 N.C. 33 

55. Ark—Eckles V 'Whitehead, 119 
S VV 2d 650, 196 Ark 680 
Cal.—MeQuin v Rice. 199 1*20 74J. 
88 Cal App 2d 914 

Mum.—OeorgopoliH v. George, 54 X. 

VV.2d 137. 237 Minn 176 
N II.—Bailey v Scribner, 80 A 2d 386,. 

97 N H 66. 

65 C J. p 446 note 15. 

Bvldeaoe bold lasolBeleBt 

Ark—Forbus v GibRs, 224 S,W.2d 
790, 216 Ark 138, 

Cal—McOuin v Rice, 199 P2d 742, 
88 Cal.App 2(1 OH. 

Minn—Goorgiipolis v George, 64 N. 

W 2d 137, 237 Minn. 176, 

Mn—Shi'lby V .Shelby, 209 S.W.2d 
896. 357 Mo 667 

Or--Savage v. Savage, 94 P,2d 134, 
163 Or. 26 

Tex —Bunnell v. Bunnell, Civ.App, 
217 tf W 2d 78, 
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was for some distinct interest or for specific propor¬ 
tion of the whole property.56 

Time of payment. Further, there have been ad¬ 
judications as to the sufficiency of the evidence to 
show that the payment was made at the time of 
purchase or prior thereto.®^ 

§ 136. -Admissions and Declarations 

Admissions and declarations offered to prove a re¬ 
sulting trust are received with great caution and are 
generally insufficient to establish a resulting trust unless 
they are plain and consistent, and are corroborated by 
other evidence. 

Admissions and declarations offered to prove a 
resulting trust are received with great caution,®* 
particularly after the death of the alleged trustee.®® 
Such evidence is most unsatisfactory because of 
the facility with which it may he fabricated,®^ the 
impossibility of contradiction,®^ and the consequenc¬ 
es which the slightest mistake or failure of memory 
may produce.®® As a gcncml rule, evidence of mere 
verbal admissions or declarations of the alleged 
trustee®* or of the alleged cestui que tru.st®'^ are in¬ 
sufficient to establish a resulting tni.st. This is 
especially true where the stitemcntb are ambig¬ 
uous,®® vague, conflicting, or inconsistent,®® or con¬ 
sist of mere casual or indefinite expressions or ad¬ 
missions by the alleged trustee,®'^ uncorroborated by 
other evidence,®* such as that the property belonged 
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to another,or that he was purchasing or holding 
for another,7® or that another is interested in the 
property,particularly after the death of such pur¬ 
chaser or a long lapse of time,72 or where such 
declarations were made many years before the 
trial. 

Proof of declarations or admissions of the person 
in whose name title to the property was taken may, 
under certain circumstances, be entitled to special 
consideration,'^^ and may be sufficient to establish 
a resulting trust if plain and consistent,'^® especially 
if they are corroborated by evidence of other cir¬ 
cumstances,'^® as where a statement that a purchase 
is made for another is corroborated by proof that 
the purchase money was paid by such other,'^’^ or 
by proof of a prior agreement so to purchase,7* but 
these declarations must be direct and certain,^® 
plain and consistent,*® and must be proved by evi¬ 
dence of the clearest, most satisfactory, and con¬ 
vincing character.*! 

Mere parol proof of an agreement to purchase or 
hold the property for another is insufficient to estab¬ 
lish a resulting trust in favor of such other,** un¬ 
less it IS corrolionited by other evidence.** Decla¬ 
rations of the grantee to the effect that he holds the 
title for another, or has agreed to convey to another, 
have been held to be entitled to less weight than 
declarations to the effect that another person’s mon- 


56. Ill.—Kedas v. Kodas, 174 N.B. 
894. fl43 111 630. 

65 r J p 446 note 16. 

57. Tex —Wacascy v. Wacnsey, Civ. 
App,. 256 S W. 1020. 

Svidence beld suffloient 
N. J.—Halmerl v. Haimerl, 61 A 2d 
439, 142 N J Eq. 740 
Svldeace held iiuiafflolent 
S.c;—Hutto V. Hutto, 196 S.B. 369. 
187 SC 36 

66 C.J. p 446 note 18 fa]. 

58. Ill.—Curielli v, Curielli, 48 N.E 
2d 360, 383 Ill. 102. 

RI.—Oldham v. Oldham, 192 A 758, 
58 R.L 268. 

59. R.I.—Oldham v. Oldham, supra. 

60. Md.—Dixon v. Dixon, 90 A. 84 6. 
123 Md. 44. 

€5 C.J. p 448 note 3S. 

61. N.M.~Wh1te v. Mayo, 299 P. 
1068, 35 N.M 430. 

€6 C.J. p 448 note 39. 

62. Colo—Pigffott v. Brown, 243 P. 
626, 79 Colo 11. 

65 C.J. P 448 note 40. 

63. Colo. — Plggrott V. Brown, 243 P. 
626, 79 Colo. 11. 

65 C.J. p 447 note 27. 


64. NM—White v. Mayo, 299 P. 
IfllSK. 3.5 NM 430. 

65 C.J. p 447 note 28. 

65. 111.—Crawford v. Hurst, 138 N. 
E 620. 307 III. 243. 

Pa.—In re Toung's Estate, 21 A. 93, 
137 Pa. 433 

66. Ill.—Orcar v. Farmers’ State 
Bank & Trust Co.. 122 NE. 63, 286 
Ill. 454. 

65 C J. p 447 note 30. 

67. Colo.—Piggott V. Brown, 243 P. 
626, 79 Colo. 11. 

65 C J. p 447 note 31. 

68. N.M—^Whlte v. Mayo, 299 P. 
1068. 35 N.M 430. 

65 C.J. p 447 note 32. 

69. Pa.—In re Lau’s Estate, 34 A 
969, 176 I’a. 100. 

70. Colo.—Plggott V. Brown, 243 P. 
626, 79 Colo. 11. 

65 C J, p 447 note 34. 

71. HI —^IVpIIb V. Messenger, 94 N 
E. 87. 249 111. 72. 

6.5 C J, p 447 note 35. 

78. Colo.—Piggott V. Brown, 243 P. 

626. 79 Colo. 11. 

55 C.J. p 447 note 36. 

73. Mo —Williama v. Keef, 145 S.W. 
425, 241 Mo. 366—Burdette v. May, 
12 S.W. 1056, 100 Mo. 13. 
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74. Iowa—In re Mahln’s Estate, 143 
N.W 420. 161 Iowa 459, 

65 C.J. p 446 note 19. 

75. in.—Mnurlrau v. Haugen, 56 N. 
E 2d 367. 387 Ill. 186. 

65 C J. p 447 note 20. 

76. Md—Dixon v. Dixon, 90 A. 846, 
123 Md. 44. 

65 C.J. p 447 note 21. 

77. N.M.—White v. Mayo, 299 P. 
1068, 35 NM. 430. 

65 C.J. p 447 note 22. 

78. Md—Dixon v. Dixon, 90 A 846, 
123 Md. 44. 

65 C.J P 447 note 23. 

79. Md.—Mountford v. Mountford, 29 
A.2d 258, 181 Md. 212. 

65 C.J. P 447 note 24. 

80. Ala.—Bibb V. Hunter, 79 Ala. 
361. 

81. N.J.—Cuming v. Robins, 39 N.J. 
Eq. 46. 

82. Ky—^Wilson v. Campbell, 20 S. 
W. 609, 14 Ky.L,. 612. 

65 C.J. p 448 note 41, 

183. U.S.—Smithsonian Inst v. 

Meech. App.D.G, 18 S.Ct 896, 169 
! U.S. 398, 42 L.Ed. 793. 

I 66 C.J. p 448 note 42. 
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ey was paid for the land,*^ especially when they are 
corroborated by circumstances*^ and attended by 
proof of some previous arrangement under which 
the money was advanced.*® 

§ 137. - Degree of Proof Required 

Although there is some authority holding that a 
resulting trust may be established by a preponderance 
of the evidence, the general rule is that a superior 
measure of proof is required. 

The general rule as to the character of the evi¬ 
dence necessary to establish a resulting trust, al¬ 
though expressed in varying phraseology, is in effect 
that a superior measure of proof is required,*'^ and 
that a resulting trust must be established by an 
extraordinary degree of proof,** particularly where 
parol evidence alone is relied on,**'^ where the alleged 
trustee has died,^^ where it is sought to establish 


89 C.J.S. 

the resulting trust after a lapse of many years, 
or where the death of witnesses and the loss of 
evidence render it practically impossible to make a 
dcfcnse.^2 

While there is some authority holding that a re¬ 
sulting trust may be established by a preponderance 
of the evidence^* and that the evidence need not 
be such as to remove all reasonable doubt,it is 
generally held that a mere preponderance of the 
evidence is insufficient to establish a resulting 
trust.It has been held that in establishing a 
resulting trust there must be the same strict rules 
of proof which are required for the estahli.shmcnt 
of fraud,and it has even been considered that a 
resulting trust requires practically the degree of 
proof essential in criminal prosecutions.Accord- 
ingly, it has been held that, m order to be sufficient, 
the evidence must establish a resulting trust beyond 


84. Ill—Curiplh V. Curii'lli, 48 N E, 
2d :?G0. nS'l Ill 102 

65 C J. p 44S note 43. 

85. Ill—Curielll v Ciivielli. 48 N.E 
2d SCO, 383 111. 102. 

65 C.J. p 448 note 44 

86. Ill.—Curiolli V. Cunelli, supra. 

65 C.J. p 448 note 45. 

87. Mo.—Adams v Adam.s, 156 S.W. 
2d 610, 348 Mo. 1041 

Okl.—McCrory v Evans, 138 r.2d 
823. 192 Okl. 649. 

I-'a,—Moyer v. Moyer, .51 A 2d 708. 
356 ra. 184—In re Northwest Ly¬ 
ceum Ass’n. of Reading-. T’a-, Com 
n, 45 l?erk,<ii Co 1.37—Hraver v 
Prayer, Com PI , GO Dauph Co. 160 
—Hetnek V Boyd, Com PI., 52 
York Leg.Rec 73. 

66 C.J. p 440 note 63. 

88. Cal.—Hi'lm v Zaehes, 211 P.2d 
329. 94 Cal App 2d 625 

Mo.—Aronson v. SpitcauLky, 260 S 
W 2d 54 8—Tifhenor v. Bowman, 133 
.SW2d 324—Parker v. Blakeley, 93 
SW2d 981. 338 Mo 1180—La Rue 
V. La Rue, 294 S.W, 723, 317 Mo. 
207—Dee v. Sutter, App., 222 S.W. 
2d 541. 

89. Ariz.—Solomon v. Solomon, 167 
P.2d 605. 62 Ariz 311. 

Ark—Nekson v. Wood, 137 SW.2d 
929, 199 Ark. lOlG 

Cal.—G. R. Holcomb Estate Co. v. 
Burke, 48 l\2d 669, 4 Cal.2d 289. 

Fla.—Pringle v. Pringle, 57 So 2d 
4 29—Bethea v. Langford, 46 So.2d 
4 96—Flanagan v. Herrett, 178 So 
147, 130 Fla, 531—First Nat Bank 
V Southern Lumber Supply Co., 
146 So. 594, 106 Fla. 821. , 

Ill.—Carrillo v, O’Hara, 81 NE.2d 
513, 400 Ill. 618—Jones v. Koepke, 
55 N.E.2d 154, 387 Ill. 97—Wiley v. 
Dunn. 192 N.E. 661, 358 Ill. 97— 
Baker v. Le Mire, 189 N.E. 904, 365 i 


Ill 626—Kedas v. Kedas. 174 NE 
894, 34 2 Ill. ()30—liKioks V Gretz, 
153 NE 643, 323 Ill. 161—MctUel- 
land V. Itoley. 57 N E 2d 529, 324 
III. App. 1.58 

Tnd—Costa v. Costa. App. 115 NE 
2d 516—Vonville v Dexter, 77 N E, 
2d 759. 118 Ind App 187 
Monf—I..ew'is v Bow'man, 121 I’2d 
162, 113 Mont. CS 

Neb—Holbein v. Holbein, 30 N.W.2d 
899. 149 Neb 281 

N.M—Koprian v Mennecke, 204 F. 
2d 4 4 0, 53 N M 176 

N.Y.—Katz V. Katz, 121 N Y.S 2d 
462. 

Or.—Hughes v. Helzor, 186 F.2d 537, 
182 Or. 205 

W.Va^—^M^ileoxon v. Carrier, 63 S E 
2d (.20, 132 W Va 637. 

One witnesB 

(1) A resulting Irusl may he es¬ 
tablished hy the testimony of one 
witness—Maurj<‘au v. Haugen, 56 N 
E 2d 367, 387 Ill. 186. 

(2) The uncorroborated evidence 
of a single witness has been held in- 
sullli lent to estubli.sh a resulting 
trust—Appeal of Hayes’ 16 A, 600, 
123 Pa 110—65 C.J. p 441 note 64. 

90. C.al—AVyoming-Montana Devel¬ 
opment Co V. Wells F'argo Bank iKr 
Union Trust Co, 69 P.2d 186, 15 

j Cal.App.2d 133 

Mont.-—Lewis v. Bowman, 121 P.2d 
162. 113 Mont, 68 

N.J.—Ritter v Ritter, 4 A 2d 84 6, 
125 N.J.Eq 212. 

Or—Savage v. Savage, 94 P.2d 134, 
163 Or. 26. 

91. Cal —G. R Holcomh Estate Co 
V. Burke, 48 P 2d 6B9, 4 Cal 2d 289 
—Cooper V. McDonald, 89 P.2d 412, 
32 Cal.App 2d 114. 

Ill.—Carhson v. Carlson, 98 N.E.2d 
779, 409 111. 167. 
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I Mont—Lewi.s v Bowman, 121 P.2d 
162, 113 Mont 68 
65 C .7. p 449 not .53 

92. Ill —Carlson v. Carlson, 98 N E 
2d 779, 409 111 167. 

65 C J p 44 9 note 54. 

93. Tex—Berrv v, Rhine, Civ 4pp. 

I 205 SW.2d 632—Krauss v, Cornell 

Civ App., 116 S.W 2d 882, error di.s- 
missed 

65 C.J p 4 41 note 81. 

Evidence equally susceptible of con¬ 
trary conclusion 

Evidence equally susceptible of a 
conclusion that property is held 
otherwi.se, it is insuflieient to show 
a trust —Be-rrv v. Ithine, T(‘.v ('i\ 
App , 205 S.W 2d 632. 

94. K/in—Kull V. Pearl. 76 P 2d 
790, 147 Kan 329. 

Tenn—S,avago v Savage, 4 Tenn App 
277. 

65 C J. p 441 note 81. 

95. Ark—Neill v. Neill, 2.57 S W 2d 
26, 221 Ark 893 

Hawaii.—^.4bles v. Abies, 39 Hawaii 
.598. 

low'a—Keshlear v. Banner, 2 80 N.W 
031, 225 Iowa 471 

Fla—Goldman v. Ol.sen, 31 So 2d 
62.3, 159 Fla. 4 3.5 

Mo.—Aromson v. Spitcaufsky, 260 .S 
W.2d 548 — Tifhenor V Elowman, 13’! 
,S.W.2d 324—Suhre v. Bu.sch, 12.3 S 
W.2d 8, 343 Mo. 679—Parker v 

Blakeley. 93 S.W,2d 981, 338 Mo 
1189—Pur.sley v. Pursley, App, 2L5 
SW.2d 302—In re Title Guaranty 
Trust Co, App., 113 S.W.2d 1053 
Tenn —Warner v Maronev, 66 S, 
W2d 244, 16 Tenn.App. 78. 

66 C.J p 441 note 65. 

96. Wash —Croup v, De Mo.ss, 138 
P 671, 78 Wash 128. 

97. Mont.—Meagher v. Harrington, 
254 P. 432, 78 Mont. 457. 

65 C.J. p 441 note 67. 
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doubt,beyond all doubt,99 beyond substantial 
doubt,1 or beyond reasonable doubt.2 The evidence, 
it has been held, must be such as to lead to but one 
conclusion^ and the evidence is insufficient if it is 
susceptible of reasonable explanation on a theory 
other than the existence of a resulting trust.^ 

In order to establish a resulting trust, as against 
the holder of the legal title to property, all the es¬ 
sential facts and circumstances must be clearly 
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shown,® and the evidence must establish certainly 
and definitely the terms of the trust® and, although 
it has been held that it need not be uncontradicted 
or undisputed^ or free from contradictions,® it must 
be of such a character as to disclose the exact 
rights and relations of the parties® and leave no 
essential element to conjecture or presumption,'^® 
or to remote and uncertain inference and where 
the evidence is uncertain,!^ vague,i® indefinite,'^ ^ 


98. Ark—Nelson v. Wood, 137 S.W 
2d 929, 199 Ark. 1019. 

Colo.—Woodruff v Clarke, 2C2 r.2(J 
737, 128 Colo 387. 

Ill—Fields V Fields, 114 N F 2d 402, 
415 Ill 324—Kohlhaas v Smith, 
97 NE.2d 774, 408 111 536—.loni-s 

V. Koepke. 65 N K.2d 154. 387 Til 
97—Tleinemun v Hermann, .'52 N R 
2d 263. 385 Ill 191—Curielli v 

Curielli, 48 ME 3d 360. 383 111 102 
Ind.—Vonville v. Dexter, 77 N E 2d 
769, 118 Tnd.App. 187. 

M<»—Harrow v. Harrow, 245 S W 2d 
834—Thiernan v Thieman, 218 S 
W 2d 580—Hep v Sutter, 7\pp. 222 
SW,2d 541—Orrick v Heliercr, 
App, 124 S W.2d 664. 

65 C.J. p 441 note.s 69, 78, p 452 notes 
34. 35. 37 

Practically free from doabt 

Mf>nt—Lewis v Tlowman, 121 r.2d 
162, 113 Mont. 68 

99. Mo.—Kinff V. laley. 22 SW. 634, 
116 Mo 155. 

64 C.J, p 441 notes 70. 76. 

1. N.D—Haserott v. Davis, 17 N.W. 
2d 16. 73 ND. 532. 

No well-foimded doubt 
DC—Kostens V Hoover, 98 P” 2d 595. 
69 App.D.C. 66. 

2. P’lo.—Prinffle v. PrinKle, 57 So 2d 
429—Columbia Hank for Coopera¬ 
tives V. Okeelanta Suirar Co-np , .52 
So.2d 670—Hethea v. Langford, 45 

50 2d 496—Goldman v Olsen, 31 So 

2d 623, 159 Fla 435—Homage v. 
Simpson, 26 So.2d 340, 167 Fla 468 
—Prank v, Reles, 13 So.2d 216, 
152 P'la, 869—Fowcll v. Rate. 10 So 
2d 142, 151 Fla. 536—Lung v 

Lange. 182 So. 807, 133 Fla 447 
—Foster v. Thornton. 179 So. 882, 
131 P'la, 277—Fhin.igan v. Herrett, 
178 So 147, 130 Fla 531. 

Ill —Clark V. Clark, 76 N.E 2d 446, 
398 Ill. 592. 

Ky.—Knight v Rowland, 209 S.W 
2d 728, 307 Ky 18. 

Md —Gray v. Harriet Lane Home for 
Invalid Children, 64 A.2d 102, 192 
Md. 251—P^asmun v. I’otlashnick, 

51 A.2d 664. 188 Md. 105, 

Mo,—Aronson v Spitcaufsky, 260 S. 
W.2d 648—Leone v. Bear, 241 .S 
W.2d 1008, 362 Mo 464—Wtirford 
V. Smoot, 237 S.W.2d 184. 3f»l Mo 
879—Middelton v. Reece, 236 S W. 
2d 335—Black v. Nickel Sav. Inv. 


& Bldg. Ass’n, 216 S W.2d 509— 
May.s V Jackson, 146 S W 2d 392. 
346 Mo, 1224—^Woodard v Colinm, 
1.37 S \V.2d 497. 345 Mo 967—Tuhe- 
nor V. Bowman, 13.3 S W 2d 324 — 
Suhre v Biiseh. 123 S W 2d 8. 34 3 
Mo 679—Milligan v. Bing. 108 .S 
W,2d 108, 341 Mo 64 8—I9irker v. 
Blakeley. 93 S W.2d 981. 338 Mo 
1189-—In re TiHo Guaranty Trust 
Co. App, 113 S W.2d T’urs- 

ley \ l*ur.sley, App, 215 S.W 2d 302 
N J —Hermanoski v Hermanoski. 87 
A2<1 452. IS N.J.Super. 40(.—Bell 
V. Bell. 61 A.2d 735, 1 N.J.Super 
362 

65 CJ, p 441 notes 68. 77. 79, p 463 
notes 30, 31, 33 

Beyond reasonable controversy 

Ala — Sims V Simfl, 66 So 2d 445, 259 
Ala 2!K»—Banks v. Banks, 44 So 2d 

10. 253 Ala. 252—Luudi'rdale v. 

l’«*aco Baptist Church of Birming¬ 
ham. 19 So 2d 538. 246 Ala 178. 

Operative facte 

In order to establish a re.sulting 
trust, the evidence must he so clear, 
cogent, and convincing as to leave 
no rcfisonalde doubt of the existence 
of facts which, of them.selvcs, would 
implv a trust by operation of Inw-- 
Itolierts v. Robert.s, Mo„ 291 S.W 
4 86 . 

3. Ill —FaJu.szek v. Wohlrah, 115 N. 
P: 2<1 764. 1 Ill 2d 363—Johnson v 
.Johnsf.n, 115 NE2a 617. 1 111 2d 
319—MiCahe v. Helmcr. 102 NE 
2d 794, 410 Ill 557—Bow^man v 
I'ettersen, 102 N PI 2d 787. 410 111 
519—Carlson v. Carlson. 98 N 16.2d 
779, 409 Ill 167—Kohlhaas v 

Smith. 97 N.E.2d 774, 408 III. 535 
—Dean v Dean, 82 N.E 2d 342, 401 
HI. 4 06—Carrillo v. O'Hara, 81 N 
P:2d 61.3, 400 Ill, 618—Tuntland 

V. IJaiigeii, 78 N.E 2d 308, 399 111 
595—Banning v. Patterson, 2 N.E 
2d 712, 363 Ill. 464—Wiley v 

Dunn, 192 NE 661, 368 Ill 97— 
Baker v. Le Mire, 189 N.E. 904, 
356 Ill. 626—Keda.s V. Kedas, 174 
NPl 894. 342 111. 630—Brooks v. 
e.retz, 163 N.E. 643. 323 Ill. 161— 
McClelland v Roley, 67 N.E 2d 629, 
324 Ill.App. 158. 

N.D—nodding v. Herman, 36 N.W. 

2d 561, 76 N.D. 324. 

65 C.J. p 451 note 87, p 462 note 36 
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4. Ill.—I'nluszek v. Wohlrab, 115 N 

E.2d 764, 1 I11.2d 363—Evangeloff 
V. EvangelofT, 85 N.E.2d 709, 4 03 
Ill. 118—Dean v. In-an. 82 N.E.2d 
342, 401 Ill. 406—Carrillo v O’Hara. 
81 N.E 2d 513. 400 Ill. 618—Tunt¬ 
land v. Haugen, 78 N E.2d 308, 399 
Ill .<>95—^11 1 Hr V. Barne.s, 77 N.E. 
2d 809. 399 Ill 262—Jones v. Koep¬ 
ke. 66 NE2d 154, .387 Ill. 97— 
Niekolijff v. NickolofT. 51 N.E,2d 
665, 384 III 377—Spina v. Spina, 22 
N P1.2d 687. 372 111 60—Cook V. 

Blazi.s, 7 N P] 2(1 291. 365 Ill 625. 

Ind—Costa v t'ostn, App,, 115 N.E 
2d 516 

Nl)--Bedding v Herman, 35 S.W,2d 
6()l. 76 N D 324. 

65 C.J. p 44 9 note 63. 

5. Hawaii —Wery v. Pacific Trust 
Co. 33 Hawaii 701 

Mo—Adams v. .\(laTO8, 166 S W 2d 
610, 318 Mo 1011 

Okl —MeCrory v Evans, 138 r.2d 
823. 192 Old 619, 

65 C.J. p 44 8 note 46. 

6 . Ill-'(^he(hil,s v‘Kolet.sky, 143 N. 
E. 66. 311 111 433. 33 A L R. 742. 

7. Ark—Cram v. Keimiin, 236 SW 
2d 7 !1. 218 Ark. .376 

Pa—Christy v. Chn.sty, 46 A 2d 169. 
353 I’a. 47li. 

Tex—Ik-rry v Rhine, Civ App, 206 
S W 2a 632 
65 C J. p 449 note 48. 

8. Ky—Oake.s v. Oakes, 264 S.W. 
752. 201 Ky. 298. 

9. Ukl.—Turk v. Warr. 128 I’.2d 835. 
191 Okl 253. 

65 CJ p 449 note 60. 

XO. Iowa—Keshlear v. Banner, 280 
N W 631, 225 Iowa 471. 

65 C.J. p 449 note 61. 

11. Iowa—Keshlear v Banner, su¬ 
pra 

65 C.J p 449 note 62. 

12. Ala.—Rodgers v. Thornton, 46 
So 2d 809, 254 Ala. 66. 

65 C.J. p 449 note 65. 

13. Mo.—Aronson v. Spitcaufsky, 260 
SAV 2d 648. 

65 C.J p 449 note 66. 

14. Flu.—P’orrester v. Watts, 74 So. 
519. 73 P'la. 514. 

W.Va.—Cassady v. Cassady, 81 S.E 
829, 74 W.Va. 63. 
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doubtful,!® conflicting,!* or unsatisfactoryor con¬ 
sists of mere conclusions,!® or is based solely on 
rumor,!® no trust will be held to be established. 

A resulting trust must be established by evidence 
of the most convincing character ,20 of the most 
conclusive character,or of the most satisfactory 
character ;22 by evidence which is most convitjcing 
and irrefragable most satisfactory and convinc¬ 
ing of great clearness and certainty unequiv- 
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ocal,*® unmistakable,unquestionable,®® or well- 
nigh conclusiveor which is actually or practical¬ 
ly overwhelming.®* 

It has been variously stated that the proof, in 
order to be sufficient to establish a resulting trust, 
must lie certain, definite, and reliable;®! certain, 
definite, reliable, and convincing clear and cer¬ 
tain;®® clear and concise;®^ dear and conclusive;®5 
clear and convincing.®® Other phraseology employed 


IB. Ala. — HodKors v. Thornton, 46 
Bo 2d KOS, 2r>4 Ala, B6 

til—Poluaaek v Wohlrah, IIB N.E 
2d 764, 1 Ill.2d 363—CurlBon v 
Carlson, 98 N B 2a 779. 400 111 167 
—JonoB V. Kofpkp, BS N.E 2d lfi4, 
887 Ill. 97—NukoJoft v. NlokololT, 
B1 N.E.2d 565, 384 Ill, 377—Spina v 
Spina. 22 NK.2d 687. 372 Ill 5(>— 
Cook V. iJlazlti. 7 Is’Til 2d 291. 365 
IlL 625 

N.D—lloddinfr v. Herman, 36 SW.2d 
Sei. 76 NT> 324. 

6B C.J, p 449 note 58. 

16. Ky —Neel's lix’r v. Noland’s 
Heira, 179 S.W. 430. 433. IGG Ky 
155. 

GG C.J. p 449 note 69. 

17. Ala.—ItodKorM v. Thornton, 46 
So 2d 800, 254 Ala. 66. 

Ill—CarlBon v. CurlHon, 98 NE.8d 
779. 499 HI. 167 
65 C.J. p 449 noto 60. 

18. Fin,—Forrester v, IVatta, 74 So, 
519, 73 Fla 614. 

Ky.—Sargront v. Sarfccnt, 289 SW. 
1105, 217 Ky. 607. 

18. IT.S—Tcter v. Viquesney, W.Va , 
179 P. 656, 103 CC.A, 218. 

2a Md.—Zulver v. Murray, 114 A. | 
806. 139 Md 242 

Tenn —Savage v. Savage, 4 Tonn. | 
App. 277. 

21. Hawaii —Jarrett v. Manlnl, 2 
Hawaii 667. j 

29. Ill—^Hencke v. Flonng, 2 N.B 
629, 114 Ill. 664. I 

Okl.—Plumer v. I’earce, 267 l*.2d 
813, 208 Okl. 626—Staton v Moody. 
266 r 2a 409, 208 Okl 372- Guinea 
V. Games, 261 P.2d 1044. 207 Okl. 
619—NIeklaa v Crowell, 238 P 2d 
347, 206 Okl. 432—Johnnon v John¬ 
son. 205 l*.2d 314, 201 Okl. 268— 
Ward V. Ward. 172 P 2d 978. 197 
Okl 661—Fibikowskl v. Flhikowakl, 
121 P 2d 304. 190 Okl 162—Uirdwoll 
V. Estes, 116 r.2d 969, 189 Okl 379 
—Winter V. Klein. 96 P.2d 83. 186 
Okl 74—Gaines Bros. Co. v. Gaines, 
6G P2d 809, 176 Okl. 576. 

OlaoTsat and moat satlsfaotorj 

US.—How master v. Currull, CCA 
Okl, 23 P.2d 826. 

93. Ky.—^Neel’s Bx’r v. Noland's 
ITeira, 179 S.W, 430. 433, 166 Ky. 
465 

GTi C.J p 452 note 26. 


94. Me—Anderson v. Glle, 78 A. 370, 
107 Me. 325. 

Or.—Dahl v. Simonaen, 70 P 2d 49, 167 
Or 238. 

28. Va.—Woodward v. Sibert. 82 Va. 
441 

96. Mo—Gaugh v. Gaugh, 11 S.W. 
2d 729. 321 Mo 414. followed in 
Seehorn V. GauKb, 11 S.IV 2d 760, 
321 Mo 466. 

97. Colo —Howard v. Barrett, 72 P. 
2d 474, 101 Colo. 249. 

9a Mo—.Suhre v. Buath, 123 R.W. 
2d 8, 343 Mo 679. 

29. Mo—^Keen«'r v. ■Williams, 271 S 
W. 489. 307 Mo G82—Deer v. Deer’s 
Eatalc. App., 180 SW 572. 

sa Towa—Sinclair v. Allender, 26 
N.W.2d 320, 238 Iowa 218. 

65 C.J. p 441 note 75. 

31. N J.—Gorroll V. Gorrell. 127 A 
346, 97 N.JB(i 367. 2 N J Mise. 871. 

39. N J —^Dalv V. Ijanucha, 81 A.2d 
«36. 14 N.J Super. 22.''*—Bell V. Bell, 

[ 61 A.2d 735, 1 NJ Super. 362—Bit¬ 

ter V. Ritter, 4 A 2d 846. 125 NJ'. 
Eg. 212. 

I 66 C.J. p 460 note 66 
3a Iowa—Crawford v. Couch, 15 N, 

1 ■W’.2d 633. 234 Iowa 1246 

€5 C.J. p 450 note (i6 

34. Or.—^American Surety Co. of New 
York V. Hattrem, 3 P.2d 1109, 6 P. 
2d 1087, 138 Or. 258. 

66 C.J. p 460 note 67. 

35. Cal.—Baakett v. Crook. 196 P.2d 
I 39, 86 Cal.App.2d 366. 

Iowa.—Kincell v. Feldman, 22 Iowa 
363. 

36. U.S.—Johnson v. Hmsted, C.CA. 
Ark,, 64 F2d 316—Carr v. Yoko¬ 
hama Spoi’le Bank, Dlmitod, of San 
Francisco, D.C Cal, 99 F Supp. 4, 

‘ affirmed, C.A., 200 P.2d 261 
Ala.—^Adatr v. Adair. 62 So 2d 437, 

I 258 Ala 293—Sprulell v. Stanford, 

I 61 So 2d 768. 268 Ala. 212—Dun¬ 
can V. Leonard, 37 So 2d 210, 261 
Ala 333—Albae v. Harbin, 30 So.2d 
469. 249 Ala. 201. 

Ark—Nell v. Nell, 267 S.W.2d 26, 
221 Ark. 893—Parks v. I’arka, 182 
SW.2d 470. 207 Ark. 720. 

Col.—Stomeraon v. Averill, 138 P.2d 
617, reheard 141 P.2d 732. 22 Cal 
2d 808—Gomez v. Cecena, 101 P.2d 
i 477. 16 Cal.2d 863—G. R. Holcomb 
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I Entate Co. v. Burke. 48 P.2d 669, 
4 Cal.2d 289—Harlan v. Ott. App. 
272 P.3d 622—Tnmble v. Coffman. 
251 P2d 81. 114 CaI.APP.2d 618 — 
Ronch V. McMullen, 187 r.2d 111. 
82 Cal.App 2d 872—Treager v 
Friedman. 179 P.2d 387, 79 Cal-App 
2d IBl—^J^'lnncgan v. Hernandez, 16s 
r.2d 32, 74 Cal.App.2d 51—Coopet 
V. Mc Donald. 89 P.2d 412, 32 Cal 
App.2d 114—^Wyoming-Montana De¬ 
velopment Co V. Wells Fargo Bank 
& Union Trust Co., 59 P.2d 185, 15 
Ca1.App.2d 133. 

Hawaii—Wery v. Pacific Trust Co, 
33 Hawaii 701. 

Idaho—Aker v. Aker, 20 r.2d 796, 

I 52 Idaho 71.3, appeal di.smibsed and 
certiorari denied 54 BCt, 80. 290 
I US 687, 78 LRd R18. 

Ill—^Abraham v Abraham. 86 NE2d 
224. 402 Ill 312—Nickolott V. Nick- 
oloir, 61 NE2tl 606, 384 Ill. 377— 
IloIniHtedt v. Holmstodt, 49 NE2d 
25, 3X3 Til 290—Walker v. Walker. 

I 17 NE2d 667, 369 Ill 627. certlo- 
I ran denied 69 S Ct. 774. 306 U.S 
667, 83 LEd 1054—McClelland v 
Rolcy. 67 N.E2d 629, 324 Ill.App. 
168 

Ky.—Sewell T. Sowell, 260 SW2d 64 3 
—Knight V. Rowland. 209 S W.2d 
728, 307 Ky. 18—Burgraf v Reyn¬ 
olds, 20G S.W.2d 206. 306 Ky. 104 
—<3ayheiirt v. Cox. 205 S.W.2d 163, 
306 Kv 570—^Bank of Clarkson v. 
Meredith, 192 S.W.2d 967, 301 Ky. 
671—Kichardaon v Webb, 135 S 
W 2d 861, 281 Ky. 201. 

Md—Tlemann v. Welsh. 69 A.2d 628, 
191 Md. 1—Kelley v. Kelley, 13 A. 
2d 529, 178 Md. 389-<;ooper v. 

I, AmbertBon, 197 A 67«, 174 Md. 24. 
Mo—^Darrovr V. Darrow, 246 SW.2d 

834—Thlomon v. Thieman, 218 S.W. 
2d 680—Shelby v. Shelby. 209 S.W. 
2d 896. 367 Mo. 657—Milligan v 
Bing, 108 S.W2d 108. 341 Mo. 648 
Mont.—Lewis v. Bowman, 121 P.2d 
162, 113 Mont. 68. 

I N.J.—Hermanoski v. Hermanoskf. 87 
A.2d 462, 18 N.J.Super. 406—Locat- 
tl v. Adornetto. 39 A.2d 181, 136 N 

J. Ea. 462—Kill V. Lamoreaux, 30 
lA2d 833, 132 N.J.Eq. 680—Turner 
V, Colo, 173 A 613, 116 N.j Eq 368, 
affirmed 179 A 113, 118 N.J.Eq 497 

N.D.—Boddlng V. Herman, 35 N.W.2d 
561. 76 N.D. 324. 

Ohio.—^Bell v. Vardalldea, App., 69 N. 
E.2d 73—Guarantee Title & Trust 
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has included terms such as clear and distinct clear 
and explicit clear and possessed of hi^h degree 
of cogency clear and satisfactory clear and 
undoubted clear and unequivocal clear and 
unmistakable 3 clear and unquestionable clear, 
certain, and conclusive clear, certain, and con¬ 
vincing clear, certain, and decisive clear, 
certain, satisfactory, and practically overwhelm¬ 


ing clear, certain, satisfactory, and trustwor¬ 
thy ;49 clear, cogent, and complete clear, cogent, 
and convincing clear, cogent, unequivocal, and 

positive clear, concise, and unequivocal clear, 

consistent, and unequivocal clear, convincing, 
and conclusive clear, convincing, and definite 
clear, convincing, and decisive clear, convincing, 
and satisfactory clear, convincing, and unmis- 


Co. V. Moores, Com.PI., 68 N.E.2d 
365, affirmed. App.. 68 N.E.2d 378 
Okl.—Hickey v. Ross. 172 r.2d 771, 
197 Okl. 543—Maynard v Taylor, 
91 P.2d 649, 185 Okl. 268. 

Or.—Savapro v. Savage, 94 P.2d 136, 
163 Or. 26. 

RI^—Ilus.'^ey V. Hussey, 68 A.2d 48, 
76 R.I. 185. 

Tenn —Greenwood v, Maxey, 231 S. 
W.2d 315, 190 Tenn. 599—Hoffner 

V. Hoffner. 221 S.W.2d 907, .32 Tenn 
App. 98—Shoun v. Gentry, 2 Tenn. 
App. 55. 

Tex—Grastv v. Wood, Civ.App., 230 
S W2d 568, error refused no revers¬ 
ible error. 

Wash—Hlnoa v. Hyland. 40 P 2d 140, 

180 Wash. 465 

W Va —Carter v Walker, 1 S E 2d 
4 83, 121 W.Va, 81. 

Wi.s—In re James’ Estate, 65 N.W. 

2d 9, 267 Wls. 105. 

65 C J. p 450 note 69, 

37. Ind—Costa v. Costa, App., 116 
NE2d 516 

WVa—Zogg V. Hedges, 29 S.E 2d 
871. 126 W.Va. 523, 162 A L.H. 991. 

38. Va—T.oe v. R. H. Elliott & Co., 
75 S.B. 14 6, 113 Va. 618. 

65 C.J p 450 note 70. 

39. Or—Smith v. Barnes, 276 P. 
1086, 129 Or. 138. 

40. DC—Rosters v. Hoover, 98 F, 
2(1 595, 69 App.D.C. 66. 

Ill—McClelland v. Holey, 57 N E 2d 
629, 324 Ill App. 1 58. 

Iowa.—Keshlear v. Banner, 280 NW. 
631, 225 Iowa 471. 

Kan—Kull v. Pearl, 76 P 2d 790, 147 
Kan. 329 

Md—Sands v. Church of Ascension 
and Piince of Peace, 30 A 2d 771, 

181 Md. 536 

Minn—Georgopolis v. George, 64 N. 

W. 2d 137, 237 Mmn. 176. 

Neb.—Holbem v Holbein, 30 N.W.2d 
899. 149 Neb. 281. 

Pa—West V. Young, 13 A.2d 39, 338 
Pa. 298—Specht v Spocht, Orph, 
67 MontgCo 162—Royer v. Royer, 
Com.I’l , 62 MontgCo .90. 

Tex—Papoutsis v Trevino, Civ App , 
167 SW,2d 777, (*rrof di.smissed. 

6B C.J p 450 note 72. 

41. Ky—Neel’.s Ex’r v. Noland’s 
Heirs, 179 .S.W, 4.30, 433, 166 Ky 
455. 

66 C.J, p 450 note 73. 

42. Ill.—Cook V. Blazis, 7 N.E.2d 
291, 366 III. 626. 


Ind —Hadlev v. Kays. 98 N.E 2d 237, 
121 Ind App. 112 

Okl—Coryell V. Marrs, 70 P.2d 478, 
180 Okl. 394. 

65 C.J. p 450 note 74. 

43. Ill—Curielli v Curielll, 57 N.E 
2d 879. 388 Ill. 215 

44. Kv—Neel’s Ex’r v. Noland’.s 
Heirs, 179 S.W. 430, 433. 166 Ky 
455. 

65 C J. p 450 note 75. 

45. Wa.sh.—Metcalf v, Sackman, 120 
P. 84, 66 Wash. 580. 

46. Colo.—Deaner v. O’Hara, 85 P 
1123. ,36 Colo 476. 

Iowa—I>c Frnnc(> v. Reeves. 125 N 
W. 655, 148 Iowa 348. 

Clear, certain, definite, reliable, and 
oonvinciixg 

N.J.—Cullev V. Carr, 45 A 2d 8.50. 137 
N.JEq 516. 

Strong, clear, certain, convincing! 
satisfactory, unetjuivocal, and con- 
clnsive 

Colo—Piggott V. Brown, 243 P 626, 
79 Colo. 11. 

47. Ark—Leiper v. Harper, 283 S 
W. 356, 171 Ark. 1188. 

48. Iowa—H\att v. First Nat Bank, 
187 NW. 94 9. 193 Iowa 593. 

49. Colo—Leroy v. Norton, 113 1’ 
529. 4 9 Colo. 490 

50. Mo—Dixon v. Dixon, 181 S W 
84. 

51. Ark -Sandefer v. Sandefer, 245 
S \V^2d 568. 219 Ark. 94.3—Randolph 
V Randolph. 224 S AV.2d 809, 216 
Ark. 193—Roller v. Roller. 210 S 
W 2d 399, 214 Ark 382—Harbour 

V. Harbour, 181 S.W.2d 805, 2(ff 
Ark. .551. 

Mo—Aron.son v. Spitcauf.sky, 260 S. 

W. 2d 518—Leone v. Bear. 241 S.W. 

2d 1008, 362 Mo. 464—Warford v 
Smoot. 237 SW.2d 184, 361 Mo 879 
—Dunlap V, Dunlap, 218 S.W.2d 108 
—liluk v. Nickel Sav., Inv. & Bldg 
A.s.s’n, 216 S AV 2d 509— Corpus Ju¬ 
ris cited in Adams v. Adams, 166 
S \V 2d 610, 614, 348 Mo. 1011- 

Siihre V. Busch, 123 S W 2d 8, 313 
Mo 679—T’unsley v, Pursley, App , 
215 SW2d 302—In re Title Guar¬ 
anty Trust Co., App, 113 S AVM’d 
10.53 

N.C—AVilliams v, Williams, 56 S E 
2d 20, 231 N C. 33—Baas v Ba.s.s, 
4 k SE2d 48. 229 N.C 171—Wilson 
V. AVilliams. 2 S.E 2d 19. 215 N.C. 
407. 


Okl —Kemp v. Strnad, 268 P 2d 255— 
Dorranee v. Dorrance, 163 P.2d 973, 
196 Okl. 195 

Wash—Grichuhin v. Grichuhin, 272 
P.2d 141—^AValberg v. Matt.son, 232 
P 2d 827. 38 Wash 2d SOS—Mouaer 
V O’Sullivan, 156 P.2d 655, 22 

AA’Hah 2d 54.3—In re Cunningham's 
Estate. 113 P 2d 862. 19 Wa.sh 2d 
589—Makinen v George, 142 P 2d 
910, 19 AVash.2d 340—Scott v. Cur¬ 
rie. 109 P.2d 526, 7 Wash 2d 301 

65 C J p 4.51 note 82 

Clear, cogent, positive, and convino- 
ing 

Mo—Mavs V. Jackson, 145 S AV.2d 
392, 316 Mo 1224—Clubine v Fraz¬ 
er. 139 S.AV 2d 529, .346 Mo 1 — 
Ticdienor v Bowman, 133 S W 2d 
324—Park*'r v Blakeley, 93 S.AV 2d 
981, 338 Mo 1189 

Clear, strong, cogent, and convincing 

NC—Carlisle v Carlisle, 35 S.E.2d 
418, 225 N C. 462. 

Clear, cogent, unequivocal, decisive, 
and strong 

Okl—Birdwell v E.sles, 116 P 2d 969, 
180 Okl 379. 

u2. Mo—Dee v. Sutter. App., 222 S 
\V.2d 54 1—Orriek v Heben‘r, App. 
121 SAV 2d 664. 

65 C J p 462 note 34. 

Clear, unequivocal, cogent, and im¬ 
pelling 

Mo—Woodard v Cohron, 137 S.W.2d 
497, 315 Mo 967. 

53. Or—Holohan v. MeCarthv, 281 
I*. 178. 1 30 Or 5 77—Barger v Barg¬ 
er. 47 P 702, 30 Or. 268 

54. Ill—Niland v Kennedy, 147 N 
E 117, 316 111 253. 

55. Cal ---Sheehan v .Sulln an, 58 P. 
543, 126 Cal 18 9—MeGelne v Cur¬ 
ran, 193 P 277, 49 Cal App 186 

56. Or.—Rown.s v. Downs, 200 P.2d 
.586, 184 Or 603 

Clear, definite, reliable, and convinc¬ 
ing 

N.J,—Vigne V. Vigno, 130 A. 816, 9 8 
K.T Eq 271—Yeirnan V Ihalgem.'in, 
88 A 206, 82 N.J Eq 221. 

57. Okl —Nieklas v Crowell, 238 P. 
2d 347, 205 Okl 432. 

58. Ark—AVilson v. AVilson. 204 S 
AV^.2d 479, 211 Ark. 1030—ElJis v. 
Sheffield, 152 S.W.2d 5,3.5, 202 Ark. 
723 

Cal—In re Capolino’s E.state, 210 P 
2d 850. 94 Cal.App.2d 674—Red- 

Htod v Wei.ss, 167 l’.2d 735, 73 Cal. 
App 2d 889. 
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takable;'^® dear, definite, and positive;®® dear, 
definite, and unequivocal clear, direct, and ex¬ 
plicit clear, explicit, and satisfactory clear, 
explicit, and unequivocal clear, full, and con¬ 
vincing;®® dear, full, and satisfactory;®® clear, 
positive, and convincing,®^ clear, positive, and satis¬ 


factory;®® dear, positive, satisfying, and convinc¬ 
ing;®® dear, precise, and convincing;'^® clear, pre¬ 
cise, and indubitable clear, precise, and unequiv¬ 
ocal clear, strong, and convincing;’^® clear, 
strong, and unequivocal clear, strong, uncqniv- 


111.—McCabe v Hebner, 3 02 N.E.2d 
7.Q4, 43 0 111. 5.^7 

Iowa—Hill V. Havens, 48 N.W 2(.l 
870, 242 Iowa 920—Newell v 

Tweed. 40 NW2d 20, 241 Iowa 90— 
Sbaw V. Addison, 28 N W 2d Hlfi, 
239 Iowa 377—Sinclair v Allcndcr, 
2B NW2d 320. 238 Iowa 212— 

Crawford v Couch, 16 N W.2d 633, 
234 Iowa 1246. 

Mont.—Lewis V. Bowman, 121 P 2d 
162, 113 Mont. 68 

N.D.—Hagerott v. Davis, 3 7 N'W'2d 
IB, 73 ND. 532—McDonald v. Mil¬ 
ler, 36 N.W 2d 270. 73 N.D. 474, 156 
ALR 1328 

Okl.—Lawrence v. Lawicnce, 159 P. 
2d 1018, 195 Okl 610—Owens v. 
Hill, 122 P2d 801, 190 Okl 242— 
Beall V. Ferpeson, 58 P 2d G98, 177 
Okl, 216—Hazlett v Kearao, 42 P 
2d 124. 171 Okl. 82—Foster v. Shir¬ 
ley. 40 P.2d 1083, 170 Okl. 373— 
McCann v. McGann, 37 P 2d 939, 
169 Okl. 615 

I>a—Majors v. Majors, 37 A 2d 528, 
34 9 Pa 334—BiscOf?liti v Busceuha, 
17 A 2d 182, 340 Pa 293—Sebmroli 

V. Amato, Com PI., 43 Berks Co 149 
—Rachkausk.a.s v. Diamond. Com 
PI., 46 Sch LcR.Kec. 1. 

—Scott V. Lleohtl, 15 NIV 2d 1, 
70 S D 89—Jones v. Jones, 291 N. 

W. 579, 67 S D. 200 

Tox—Berry v Rhine, Civ..\pp , 205 
S'W.2d 632--Elbert v. Waples-Plat- 
ter Co, Civ App., 156 S W 2d 146, 
error refused, 

65 C.J. P 4.51 notes 86, 6. 

Clear, full, satisfactory, and convinc¬ 
ing' 

Ala—Banks v. Bank.s, 44 So 2d 10, 
2.63 Ala. 252. 

—Chase V. Chase, 81 A 2d 680, 78 
R I. 278 

65 C.J. p 451 note 98. 

Clear, expUcit, satisfactory and con¬ 
vincing 

jowa.—Andrew v. Martin, 254 N.W. 

67. 218 Iowa 19. 

Clear, satisfactory, convincing, and 
decisive 

Okl—King V. Courtney, 122 P 2d 
1014, 190 Okl. 256. 

Clear, convincing, satisfactory, and 
practically free from doubt 

Mont— Meagher v. Harrington, 254 
P. 432, 78 Mont. 457. 

65 C.J. P 451 note 83. 

Olear, precise, con'vinclng, and sa'tls- 
factory 

Pa—Walker v. Walker, 98 A. 890, 
254 Pa. 220. 

65 C.J. P 451 note 5. 


Clear, satisfactory, strong, and con- 
-vlncing 

Colo—Irvine V. Minshull, 162 P. 1160, 
60 Colo 112. 

Clear, satisfactory, nnamhiguous, and 
convincing 

I ^ S —f-kirr V yokohama Specie Bank, 
Limited, of San PTancisco, C A Cal., 
200 P\2d 251. 

59. Ill —Craven v. Craven, 95 N.E 2d 
489, 407 Ill 2.52 

60. Mo—Middelton v. Reece, 236 S. 
W.2d 336—Aeby v Aeby, 192 S W. 
97. 

61. Ill.—Coglev V. Cogley, 170 N.E. 
208. 338 III 400. 

62. Md—Wltta v. Homey, 59 Md. 
584. 

63. Or—Chance v. Graham, 148 P, 
63. 76 Oi 199. 

Clear, explicit, decisive, satisfactory, 
and convincing ! 

Iowa—Harn.agel v Fett, 24 1 N W. 
704, 215 Iowa 868. ; 

64. Pa — Gonzalez v .Simes, 72 A 2d 
91, 364 Pa 21.5—Geyer v Thomas, j 
72 A 2d 89. 364 Pa 242—Chn.sty v 
Christy, 46 A.2d 169, 353 I’a 476— | 
West V. Young, 13 A 2d 39. 338 Pa 
298—In re Tuttle’s Estate. 200 A. 
921, 132 Pa Super 3.50—Singer v. 
Singer, 49 I’a Dist & Co 392. 64 
DauphCo. 353—In re Northw<'st 
Lyceum A.ss’n, of R<‘aditig. I’a.. 
Com PJ., 45 Berk.s Co. 137—Arndt v. 
Matz, Com PI., 41 Beiks Co 267— 
Gros.s V. Gros.s, Com 1*1 , 60 Dauph 

I Co. 460. 

45 (’.J p 4.51 note 94 

Clear, explicit, uneamvocal, precise, 
convincing, and indubitable 

Pa.—Wosche V. Kraning, 4 6 A 2d 220, 
35'3 Pa 481. 

Clear, explicit, precise, and convinc¬ 
ing 

P.a —Jennings V. Everett, 55 A.2d 569. 
161 I’H Super, 443—Gro.ns v. Gro.ss, 
Com.Pl, 60 Dauph.Co 460. 

65. Ark.—Frazier v. Hanes. 249 S W 

2d 842, 220 Aik 76.5—Nelson v 

Wood. 137 SAV.2d 929, 199 Ark 
1019. 

Me—Greenberg v. Greenberg. 43 A 
2d 841, 141 Me. 320 

RT—Cutroneo v. Cutroneo, 98 A 2d 
921—Lnrocuue v Laroeque, 58 A 2d 
633, 74 li 1 72—Robin.son v. Robin- 
.son, 19 A 2d 1. 66 R I 321. 

66 C.J. p 451 note 96, p 452 note 21 

Pull, clear, convincing, and satisfac¬ 
tory 

Okl—McKenna v. Lasswell, 250 P.2d 
208, 207 Okl. 408. 
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66. Ala—Hooks v. Hook,s, 63 So.2d 
348, 258 Ala. 427 

Rl—Romeo v Pate, 60 A 2d 162, 74 
RI 245—Di Tabero v. Paeltto, 46 
A 2d 39, 71 R.l 361. 

65 C.J. p 451 note 97, p 452 note 22. 

67. Mo —Thom.son v. Johnston, 260 
SW. 100, 

68. Ark—Wooten v Keaton, 272 S. 
W. 86 9, 168 Ark 981. 

65 C.J. p 451 note 1, 

69. Colo—Fagan v. Troutman, 138 
P. 442, 25 Colo App 251. 

70. Pa—Hale v. Sterling, 8.5 A 2d 
849, 369 Pa. 336 

71. Pa.—Arndt v Matz, 73 A 2d 392, 
365 I’a. 41—Holman v. Green, Corn 
PI , 4(1 Del Co 413—^Andreas v Bo- 
nenberger, Com I’l , 18 Leh L J. 114 

65 C.J. p 4.51 note 3. 

72. Pa—Quinn v. Gormlev, 153 A 
623, 302 I’a. 360—Snoder v. Len- 
hart, Com.Pl, 14 Som Leg J. 113. 

73. Or—Fox V. Maurer, 164 P.2d 
417, 3 78 Or 64. 

65 C..1. p 451 note 8. 

Clear, convincing, strong, and un¬ 
equivocal 

ni—Carlson v Carlson, 98 N.E 2d 
779, KIO HI 167—Ilille V. Barnes, 
77 N E 2d 809, 399 Ill. 252. 

65 C J p 451 note 89. 

74. Fl.s—Pringle v. Pringle, 67 So. 
2d 129—Belhea V. Langford, 45 So 
2d 496—Goldman v. Olsen, 31 So 
2d G23. 1,5 9 P’la. 43 5--Wilson v 
Davis, 29 So 2d 205. 158 Fla. 437— 
Doniuge v Simp.son, 26 So 2d 34 0, 
157 Fla 168—Frank v. Eeles, 13 So 
2d 216, 152 PMa 869—I’owell v 
Race, 10 So 2a 142, 151 Fla 536— 
Lung V Lange, 182 So. 80 7, 133 Fla 
4 17—l'’Janagan V. Herrott, 178 So 
147, 130 Fla 531. 

Ill—Johnson v Johnson, 115 N.E 2d 
617, 1 Ill 2d 319—Clark v. Clark, 76 
N.E.2d 446, 398 Ill. 692—Iloudek v 
Ehrenbcrger, 72 N.E.2d 837, 397 

1)1. (i2—Htunemun v. Hermann, 52 
N.E,2d 263. 385 Ill. 191. 

Md—Gray V. Harriet Lane Ilonie fot 
Invalid Children, 64 A.2d 102, 3 92 
Md 251—Sands v. Church of As¬ 
cension and Princ*' of Peace, 30 A 
2d 771, 181 Md 53b. 

65 C.J. p 451 note 9, p 452 notes 30, 31. 
42. 

Clear, strong, unequivocal, and be¬ 
yond doubt 

111 .—Kush V. Rush, 136 N.E. 808, 304 
Ill. 658. 

65 C.J. p 451 note 10. 
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ocal, and unmistakableclear, unequivocal, and vincinj^;®* strong’ and irrefragable;®® strong and 
cogent;'^® clear, unequivocal, and decisiveclear, unequivocal strong, clear, and convincing 
unquestionable, and certain;'^® clear, unequivocal, strong, cogent, and convincing;®® and strong, un- 
and convincing;*^® clear, unequivocal, and dcci- equivocal, and convincing.®* 
sive clear, unequivocal, and unmistakable 

definite and positivefull and clearfull and Application of rules. The foregoing rules have 
satisfactory;®* full, clear, and unequivocal;®*'’ full, been applied in determining the degree of proof rc- 
free, and convincing phun and convincing quircd to cstalilish the payment or ownership of the 


plain, direct, and unequivocal 

Clear, atroag*, mieaaivoeal, and defi. 
nlte 

Mo—OainniaKO v Latham, 222 SW 
4r,9 

75. Ala —Sims v Sima, fifi So 2fl 
44.'), 2!i!) Ala 296 

Colo—Woodruff V. Clark, 262 T’2d 
737. 128 Colo 387. 

Ill,—Jono.s V Koopke, 55 N E 2d 154. 
.387 111 97—Curiolli v Cunelli, 48 
N E 2d 3(1(1. 383 Ill 102 
Ind—Vonvillo v Dexter, 77 N.E.2d 
769. 118 Ind \i)p. 187. 

65 C.J p 4 51 note 12. 

Clear, etron^r, uneijiuivocal, nnmlBtak- 
able, and conrincingr 
III—Dean V Dean. 82 N.M 2d 342, 401 
Ill 406—Tunlland v. Haugen, 78 
NE 2d 308, 399 111 B95 

78. Mo—Duni'l v Ncster, 101 SW 
69, 2(»3 Mo. 429. followed in llund 

V Siirinpflelrl Sav Hank. 101 .S VV 
78. 

77. r*olo—Irvine v Minnhull. 162 P 
1160, 60 (\)lo 112 

Okl—riumer v T’t-aree, 2.67 I* 2d 813, 
208 f)k] .626—Caine.s \' Cninc^s, 2.61 
p.2d 1044. 207 OKI 610 -.JohiJHon 

V .Johnson, 20.6 P 2d 314, 201 Okl 
268—Ward v AW-ird, 172 P 2d '>78, 
197 Okl. 551—I'’il)ik<)WHki v Eihi- 
kow’ski, 121 1* 2d 304. 190 Okl 1,62 
—Winter v Klein, 96 1’2d SJ, 18(. 
Okl 74—OaiTD's Tiros Co. v (ruines, 
56 1> 2d 869. 17(1 Okl. 576. 

78. US—IIiKKinhothani v. Hokbs, 
Va. 234 F 2.63, 1 48 CCA 15.6 

79. AI.t —UoilB<'rs v Thf»rnton, 46 
So 2d 80‘l, 261 Ala 6(1—Lauderdfile 

V I'e.'K e Baptist Chur< h of Itii*' 
minKham, 19 So 2d 638, 246 Ala 
178 

Aik- MiCluie \ JVleCluro, 247 SW 
2d 4(1(5, 220 Ark 312 
N Y —K.it/. \ Katz, 121 NY S 2d .6(12 
Okl—Turk V Wurr, 128 J’2d 8:!5, 191 
Okl 2.63 

Or—Johnston v. McKean, 162 P 2d 
820. 177 Or 656. 

6.6 C.J. p 4.62 note 16. 

Clear, convincing*, nneaulvocal, and 
nniuistakable 

111.—Wright V, Wright, 118 N.E 2d 
280. 2 Til 2d 246—1‘aluszek v AVohl- 
ral), 115 N.E.2d 764, 1 111. 363— 
Field.s V. Pield.s, 114 N.E 2d 402. 415 
111. 324—Kohlhaa.<i v. Smith, 97 N. 
E 2d 774, 408 Ill. 535—Nickoloff v 
Nlckoloff, 61 N E.2d 666, 384 Ill. 
377—Spina v. Spina, 22 N.E.2d 687, 


Strong and con- I purchase money 

.372 Ill 50—Banning v P.itterson, 
2 NE 2d 712. 363 Ill 464 

Clear, convinciiig', Btroagri uul on- 
equlvocal 

Ala—C.'iwlhon V, Jones, 113 So 231. 

216 Ala 260 

Clear, convincing, strong, nneqnlvo- 
cal, and nnmletakable 

Ill —McCabe v Hebner, 102 N E 2d 
794. 410 III .557—Wios v O’Hurow. 
169 NE 168*. 337 Til 267 

80 . Okl —1‘lunier v Pearce, 257 P 2d 

813, 20k Okl .62(5—Staton v Moodv. 
2.66 P2d 409, 208 Okl 372—Oainea 
V Gaine.s, 251 P 2d 1044, 20? Okl 
619—Pibikow.*iki V. Pibikowski, 121 
P2d 304. 190 Okl. 1B2—Winter v 
KUm. 96 l’2d 83. 186 (.)kl 74— 

Newborn v Farris, 299 P. 192, 149 
Okl. 74. 

81 . Til—Kinseh v. Kinseh, 181 NE 
.'515. 348 111 446 

()5 C .1 p 4.62 note 18. 

82 . Mo—^Wavnn v. Wavnn, 220 S 
W. 931 

83 < Fla—Crouch v. Poole, 182 So 
844, 133 Fla 4 89—Pusher v. (Jradv. 
178 So 852. 131 Fla 1 

65 C.J. p 4.62 note 19 

I 84 . Neb—Davis v. DaviS. 19'( N W 
113, 112 Neb 178. 

85 . Fla.—Foster v Thornton. 179 
So K.S2, 131 Fla 277— Lolton v. 
Sti irelt, 2 So 837. 23 Fla ,66.6 

X’ull, clear, strong, and nneqaivocol 
Ill—Oohn V Siegel. 165 NE 227. 334 
Til 30 

86. \ik—Newbeiry v NevvlHTrj, 

2*17 S W 2(1 4 77. 218 Ark 518 — 

Barg, r v Hike?. 2*57 S AV 2d *17, 
218 Aik 4.67 Simpson v Th.ivi'r, 

217 S \V 2d 3.6 J, 211 Ark . 61 .( 5 —Kiii- 
lev \ Kellv 183 SW2d 793, 207 
Aik lOll—M.Kindlev v Humph- 
re.v, ICl S W 2d •)I52. 204 Ark ll'l'l 

87 . Ala—Meichant.s Nat. Bank of 
Mobile \ Bertolla, 18 So 2d 378. 
215 Ala 662. 

88. Del —Bodley V. Jonea, ,69 A 2d 
463. 30 Del ('h 480 

Md —O'Connor v, Estevez, 3.6 A 2d 
148, 182 Md 511- Diven v Sieliug, 
165 A, 486. 164 Md. 626, .appeal dus- 
misaed and rerLioian denied 54 S 
Ct 80, 290 U S 687. 78 L Ed .618 

66 C.J. p 452 note 29 

Plain, Tineqaivocal, and convincing 
Md.—'Fa-sman v. T’ottashnick, 51 A. 2d 
664, 188 Md 105 
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and, where part payment only 

89. Colo.—Hines v. Baker, 299 P 6. 
89 Colo. 1. 

Md —Fasman v Pottashnlck, 61 A 2d 
664, 188 Md 106. 

90. Til —Lantry v, Lantry, 61 Ill. 

4.68, 2 Am Tl 310—Laiighlin v. 

Leigh. 112 TllApp. 119, afllrmed 71 
N E 881, 211 Ill. 192. 

91. Ala.—Holt V Johnson, 62 So. 
323. 16(5 Ala 3.68 

III —McFlelband v Roley, .67 N.E 2d 
.629. 324 Ill App. 158. 

92. Or—Evans v Trude, 240 P 2d 
940. 19.3 C)r (548—Hughes v. Ilelzer. 

18.6 I* 2d 537, 182 Or 205. 

6.6 C ,T. p 152 note 41. 

Strong, clear, oonvinolng, and indubl> 
table 

Or—Ikirger v Barger, 47 P. 702, 30 
Or. 2(58 

93. Mo—.Taek.s v. TJnk. 236 SW 10, 
291 Mo 282—Clay v. Walker, App. 
0 S W 2d 961 

94. Tll—Kedas V. Kedas. 174 NE 
891, 312 Til (530 

Mo~IIunnell V Zmn, 184 S W. 1154. 

95. (’olo --Woodruff v Clark, 262 1’ 
2(1 7*:7. 128 (\)lo 387 

Del—Bodley v. J()ne.s, .69 A.2d 463 
30 Del Ch 4 8(1 

Hawaii Werv v. P.ieiflc Tru.st Co, 
3:; I la IV ,111 701 

Til -Field.s V Fields, 114 N E 2d 402. 
415 HI 32 4 Koblhaas v .Smilb, 97 
NE2d 771, 108 HI. .635 -Craven v 
(’i.'iven, 95 NE2(J 489. 107 111 252 
—Evangeloff V Evnngcloff, 85 NE 
2d 709, 403 Til 118 —Houtlek v, 

J'lhrenberger, 72 N E 2d 837, 397 

HI 62—(.'unelli v Curielli, 57 N 
E 2d 879, 388 111. 21.6- -TIeineman v 
Ibiinann, 52 N E 2d 263, 385 HI, 
191. 

Ind. —Vonville v. Dexter, 77 N.E 2d 
759, 118 Ind.App 187 

Md --D’Fonnor v Estevez, 35 A.2d 
148, 182 Md 541—Cropper v Lani- 
bert.son, 197 A 576, 174 Md. 24— 
Diveii V .Sielmg, 165 A 48.6, 164 
Md .626, appeal dismi.'s.sed and cer- 
tioiari denied .64 S.Ct. SO, 290 U.S. 
.687, 78 LEd 518 

lUo—Middellon v Reece, 236 S,W.2d 
335 

Mont—In re Hunter’s Estate, 236 P. 
2d 94, 12,6 Mont. 315. 

Oliio.—Hell V Vardalides. 59 N E 2d 
73. 

K.C—Hutto V. Hutto, 196 S.E. 369, 
187 SC 36. 

65 C.J p 463 note 49. 
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of the purchase money is claimed, the fact of pay¬ 
ment, or ownership of the fund paid,®® and the exact 
proportion of the payment of the whole price 
the specific part of distinct interest for which pay¬ 
ment was madethe understanding and intention 
of the parties;®® and that the alleged cestui que 
trust is within one of the exceptions of a statute 
providing that no resulting trust shall result in 
favor of one furnishing the consideration for a con¬ 
veyance to another, except where the cestui que 
trust did not consent to the conveyance or where 
sonic trust has been violated.^ The rules have also 
been applied where it has been sought to establish a 
trust between members of the same family,^ as be¬ 
tween husband and wife,® or parent and child.^ 

Rebuttal of presumption of resulting trust. It 
has been held that the evidence to rebut a presump¬ 
tion of a resulting trust need not be as strong as 
the evidence to create a resulting trust,® and that 
the quantum and character of evidence required to 
rebut a presumption of a resulting trust arc that re¬ 
quired to establish any other disjiuted fact.® So, 
where It is admitted that the alleged cestui que trust 


furnished the consideration, but the dispute is as to 
whether a gift was intended, it has been held that 
it is not necessary that the evidence be clear, precise, 
and indubitable, the weight of the evidence which 
satisfies the chancellor being sufficient.^ On the 
other hand, it has been held that where it is sought 
to rebut a presumption of a resulting trust the proof 
to rebut such presumption must be strong and 
clear,® or clear and convincing,® and evidence which 
IS vague or ambiguous is insufficient.^® 

Ineffective attempt to create express trust. The 
rule requiring clear, cogent, and convincing evidence 
has been held not to apply to a resulting trust which 
arises by reason of indefiniteness and uncertainty of 
an express trust.'^i 

§ 138. Questions of Law and Fact 

The existence of a resulting trust in a particular case 
is ordinarily a question of fact. 

The existence of a resulting trust in a particular 
case is ordinarily a question of fact, ^2 ^nd where 
the quc.stion arises on conflicting or uncertain evi¬ 
dence, in an action at law or in a suit in equity in 


96. Minn.—OeorBopohs v fJc'orffP, 
54 NW2d 127. 227 Minn 176 

UI.—Angell V. Angell, 11 A 2d 922, 
62 n.r 264 

65 C J p 453 note 50. 

97. McQuin v. Rlee. 199 P 2d 
742, 88 Cal App 2d 914—Haskett v 
Prook. 195 P.2d 39. 86 Cal App 2d 
356. 

SC—Hutto v. Hutto, 196 S.K 369, 
187 SC 36, 

Tex,—Bunnell v Bunnell, Civ.App., 
217 SW,2d 78 

65 C J. p 453 note 51. 

98. Or—^Holohan v. McCarthy. 281 
P. 178, 130 Or 577. 

65 C J. p 453 note 52. 

99. N.J.— Herman nsUi v Hernianiis- 
ki, 87 A.2d 452, 18 K.J.Super 406. 

65 C J. p 463 note 53. 

1. Ind—Hadley v. Kays, 98 NE2d 
237. 121 Ind App 112, 

K> —Sewell V Sewell, 260 8 W 2d 
643 -Hichardaon v. Webb, i:;5 S 
A\'2d 861. 281 Ky. 201—65 C .7 p 
453 note 64. 

2. Ill.—McCabe v, Hebner, 102 N.E 
2d 794, 410 111 557. 

N.J —Hermanoskl v Hermano.skt, 87 
A 2d 452. 18 N.J.Super. 406—D.aly 
V. Lanucha, 81 A.2d 826, 14 N.J. 
Super. 225. 

Okl—King V. Courtney, 122 r.2d 
1014, 190 Okl. 256 

R.I.—Tucker v Tucker, 20 A.2d 649, 
67 R 1. 29—Angell v. Angell, 11 A. 
2d 922, 62 R.I, 264. 

Wash.—^Walberg v. Mattson, 232 r.2d 
827, 38 Wash 2d 808. 

65 G.J. p 453 note 56. 


3. Ark—Parks v. Parks, 182 SW.2d 
470. 207 Ark 720 

rx’—Kosters v Hoover, 98 F 2d 696. 
69 Ai>p.1>.C. 66. 

Ill —Abraham v. Abraham, 86 NE.2d 
221, 403 111 312—Nukolofr V Nu k- 
olott. 51 NE2d 665. 384 HI 377— 
Walker v Walker. 17 N E 2d 567. 
369 Ill 627. certiorari denied 59 »S 
Ct 774, 306 U S. 657, 83 UEd 1054. 

Iowa—Sinelnir v AHender, 26 NW. 
2d 320. 238 Iowa 212 

Me.— On^enberK v Greenberg, 43 A 2d 

I 841, 141 Me 320 

N..T.—Bell V Bell, 61 A.2d 735, 1 N.J. 
Super 362. 

NC—Williams v WilliHm.s. 66 S E 
2d 20. 231 N.C 3.3—Ila-ss v. Ba.ss, 
48 S.E,2d 48. 229 N C. 171—Car¬ 
lisle V. Carlisle, 35 S E 2d 418. 225 
N C 462. 

Okl.—Owens v. Hill, 122 r.2d 801, 190 
Okl 242—Bird well v. K.stes, 116 P. 
2d 969. 189 Okl 379 

I’a—Christy v, Christy, 46 A 2d 169, 
353 Pa. 476. 

RI—Chase v. Chase. 81 A 2d 686. 78 
R I 278—Campanella v. Campanel- 
la, 68 A 2d 85. 76 R.I. 47—Rubinson 
V Robinson, 19 A 2d 1, 66 R I 321 

WVa—Carter v. Walker, 1 S E 2d 
483, 121 W.Va. 81. 

65 C.J. p 453 note 65. 

4 . Ill —McCabe v. Hebner. 102 N.E 
2d 791, 410 Ill. 657—Houdek v 
Khrenbcrger, 72 N.E.2d 837, 397 Ill. 
62 

N J —Daly V. Lanucha, 81 AL.2d 826, 
14 N J,Super, 225—Hill v. Lamo- 
reaux, 30 A.2d 833, 132 N.J Eq. 680 
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R T —Tucker v. Tucker. 20 A,2d 549, 
67 R I. 29 

5. Ill — .Jones V. Koepke, 66 N.E 2d 
154, .387 111 97. 

()5 C J. p 442 note 89. 
e. .Via—Montgomery v. McNutt, 108 
! So. 752, 214 Ala G92. 

7. I‘u —Epstein v Ratkosky, 129 A 
53, 283 l*a 168—Citizima Deposit & 
Trust Co of Sharpsliurg v. Citi¬ 
zens Deposit & Trust Co of Sbarps- 
burg, 7 A 2d 519, 136 Pa.Super 413 

8. Me.—Danforth v. Briggs, 36 A 
452, 89 Me 316. 

9. Ala —Adams v. Griflln, 45 So 2d 
22. 253 Ala 371. 

10. Neb—SchwMngel v. Anthes, 101 
NW. 336, 102 N.W. 768, 72 Neb 
61.3 

11. Mo.—Sanford v. Van Pelt, 282 
SW 1022, 314 Mo 176 

12. Cnl —Feig v. Bank of America 
Nat Trust & Sav. Ass’n, 64 P.2d 
3, 6 Cul 2d 266 

Gn —Lewis v. Patterson, 12 S.E 2d 
593. 191 Ga 348. 

Pa —Fitzpatrick v. Fitzpatrick, 29 
A.2d 790, 346 Pa. 202. 

65 C J. p 453 note 61. 

Questions for court or Jury in actions 
to establish trusts gen«‘rally see in¬ 
fra i 470. 

Value of ooutTibutlouB made by 
party claiming existence of a result¬ 
ing trust must be determined by trier 
of facts where conflicting evidence is 
introduced on that question.—Socol 
V. King, 223 P.2d 627, 36 Cal.2d 342. 
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those jurisdictions in which a jury is part of the 
chancery system, it should be submitted to the jury 
for determination where the evidence is le¬ 

gally insufficient to warrant the submission of such 
a question to the jury, it should not be so submitted, 
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but should be disposed of by the court alone.^* 
Where the issue arises on the chancery side of the 
court it should ordinarily be decided by the judge in 
the exercise of his chancery powers and not by the 
jury.lS' 


C. CONSTRUCTIVE TRUSTS 


§ 139, Basis and Elements 

a. In general 

b. Fraud or inequitable conduct as es¬ 

sential element 

c. Fraud at inception of title 

a. In General 

Constructive trusts are creatures of equity, lacking 
the attributes of true trusts, which arise by operation of 
law rather than by virtue of agreement or intention, for 
the purpose of working out right and Justice and prevent¬ 
ing fraud. 

A constructive trust is a creature of equityde¬ 
fined supra § 15 as a remedial device by which the 
holder of legal title is held to be a trustee for the 
benefit of another who in good conscience is entitled 
to the beneficial interest. So, the doctrine of con¬ 
structive trust is an instrument of equity for the 


maintenance of justice, good faith, and good con¬ 
science, resting on a sound public policy requiring 
that the law should not become the instrument of 
designing persons to be used for the purjiosc of 
fraud.In this respect constructive trusts have 
been said to arise through the apidication of tb(' 
doctrine of equitable estoppel,^*^ or under the broad 
tloctrine that equity regards and treats as done what 
in good conscience ought to be done."^ 

A constructive trust lacks the attriliutes of a 
true trust,“1 that is, it has none of the elements of 
an express trust,-- and is not a fiduciary relation- 
ship,23 hut It IS a fiction imposed as an equitable de¬ 
vice for acliicving justice.2^ The feature which 
distinguishes constructive trusts from express trusts 
and resulting trusts is that the former do not arise 
by virtue of agreenieut or intention, cither actual 
or imidicd, but by operation of or, more ac- 


13. TT —Rospnberff v. Baum, C.C A 
Kan . ir>a F 2d 10. 

K f—Bullman v Ednfy. Cl S F 2d 
238, 232 NC 465—Wilson v Wil¬ 
liams, 2 SE2d 10, 215 N C. 407— 
Wilminprton Furniture Co. v. Cole, 
178 S.R 579, 207 NC 840, 847. 
Tenn.—Greenwood v. Maxey, 231 S. 

W.2d 31 6, 3 90 Tonn 599 
Tex.—Dtc'Kens v. Dkken.s, Civ.App, 
241 S,W.2d 658, error refused no 
rever.sll)le error. 

65 C.J. p 454 note 62. 

Wlietlier trust was abandoned wa.s 
hold question for jury.—Wllrnlnftton 
Furniture Co v. Cole, 178 S F 579, 
207 N.C. 840, 847. 

14. Pa,—Artz v. Meister, 123 A. 601, 
278 Pa. 583. 

66 C.J. p 454 note 63. 

15. SC—McGee v. Wells. 20 S.E. 
602. 52 S C 472. 

IB- Cal. — West v. Stainback, 240 P. 
2d 366, 108 Cal App 2d 806. 

17. N..r.—C’arnden Trust Co v Cram¬ 
er. 40 A.2d 801, 136 N..7 .Eq 261. 

18. Mo.-—Parker v. Blakeley, 93 S W. 
2d 981, 338 Mo. 1189—Ferguson v 
Robinson, 167 S.W. 447. 258 Mo 113 
—In re Title Guaranty Trust Co., 
App , 113 ,S.W.2d 1053. 

19. Fla.—City of Sarasota v. Dixon, 
1 So.2d 198, 146 Fla. 369—Smith v. 
Smith, 196 So. 409, 143 Fla. 159. 

Iowa.— Corpus Juris quoted in Mead 
v. City Nat. Bank of Clinton, 8 N. 
W.2d 417, 420, 232 lowa 1276. 


'Mich—Ilaack v Burmelster, 286 N. 
I W 666. 289 Mich 418 
Okl — Corpus Juris quoted In De Mos.s 

V Rule, 152 P2d 594. 609, 194 Okl 
440 

SC—Greene v. Brown, 19 .SE.2d 114, 
109 S C. 218 

65 C J. p 454 note 66. 

Consideration 

(1) Underlying principle on which 
all constructive tru.sts are based is 

! equitable doctrine con<H*rning consid¬ 
eration —Ebberts v. McBcan, 98 S. 
W.2d 352, 128 Tex. 573. 

(2) A constructive trust in real 
property is not established in abseni'C 
of proof of payment of any consid¬ 
eration or of any agreement to pay 
bv allcRcd benellciarics—E liert v. 

i Waples-Platter Co.. Tex Civ.App., 156 
S.W.2d 146, error refu.sod. 

20. Iowa.— Corpus Juris quoted in 
Mead v. City Nat. Bank of Clinton, 
8 N.W2d 417, 420, 232 Iowa 1276. 
Mich.—Ilaack v. Burmoister, 286 N. 

W. 666. 289 Mich 418. 

Okl — Corpus Juris quoted in De Mohs 

V Rule, 152 P.2d 694, 599, 104 Okl. 
440 

S.C—Greenc v. Brown. 19 S E 2d 114, 
199 S a 218. 

66 C J. p 454 note 67. 

Wrongful appropriation or retention 
Foundation on which a construc¬ 
tive trust arises is a wrongful appro¬ 
priation or retention of property of 
another.— Panke v. Panke, Ky., 262 
S.W, 2d 909. 


21. TTS~HeaIy v. C. 1. R., 73 R.Ct. 
671, 345 UR 278. 97 B Ed 1007— 
C I. R. V. Smith. 73 S Ct 671, 346 
US 278. 97 LiEd. 1 007, rehearing 
denied 73 S.Ct. 935, 346 U.S 901. 97 
L Ed. 1,380, opinion conformed to, 
C.A , 204 F 2d 691. 

Constructive trusts are not tech. 
nloaJ trusts, and equity court, in im¬ 
posing or declaring con.structive 
tru.6t, merely uses machinery of trust 
to prevent fraud or provide remedy 
in ca.ses of fraud, actual or con.struc- 
tivc. by m.aking person acquiring 
property wrongfully or under such 
circvmiHtanco.H as to make hi.s reten¬ 
tion thereof inequitable a trustee for 
person defrauded or injured thereby. 
—Ruhre v. Busch, 123 .S W.2d 8, 343 
Mo. 679. 

22. S.C.—All V. Prillaman, 20 S.E 2d 
741, 209 S.C. 279, 169 A.L.R. 981. 

23. U.S.—Gendler v. Sibley State 
Bank, D.(’ Towu. 62 F.Supp 805. 

S D—In re National Ben, Asa’n, 20 
N W 2d 81. 72 S D. 23, 

24. U.S—Healy v. C. I. R., 73 S.Ct. 

671, 345 US. 278. 97 L.Ed. 1007— 
C I. II V. Smith, 73 S.Ct. 671, 345 
US 278. 97 L.Ed. 1007. rehearing 
denied 73 S Ct. 936, 34.6 US 901. 
97 L Ed. 1380, opinion conformed to, 
(^A., 204 P''.2d 691—Magid.son v. 

Duggan, CA.MO., 212 F.2d 748. 

25. US.—Healy v. C. I. R , 73 S Ct. 
671, 346 U.S. 278, 97 L Ed 1007— 
C. I, R. V, Smith, 73 S.Ct. 671, 845 
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curatcly, by construction of the court,** and that I of, and ordinarily contrary to, any intention to 
result is reached in such instances reprardicss | create a trust.^^ Such trusts are entirely in in- 


U. S. 278, 97 LBd. 1007. rehearing 

denied 73 S Ct 935, 345 IT S. flfil. 97 
ti Ed. 1380, opinion eonformnd to, 
C.A., 204 F 2d 691—Knight Newspa¬ 
pers V Commissioner of Internal 
Revenue. C.C.A.G, 143 F 2d 1007, 164 
A.L R. 1267. i 

Anz —^Dawson v. McNaney, 223 P.2d I 

907. 71 Anz. 79 I 

Cal —West V Stainhack, 240 P.2d 
366. 108 Cal App.2d 806—Straua- 

hurg V. C'onnor, 216 P.2d .'509, 96 Cal 
App 2d 398—Rankin v. Hatir, 171 
P 2d 78, 75 Cal.App.2d 691—Earle 

V Rryant, 107 P. 1018, 12 Cal.App 

653 I 

DC—Woodruff V. Coleman, Mun 
App , 98 A 2d 22 

Fla—Flanagan v. Herrett, 178 So. 
14 7. 130 Fla 631. 

Ill—Compton V. Compton, 111 N.E 2d 
109, 414 Ill. 149—Murray v. Reh- 
rondt, 70 N.E 2d 431, 399 III. 22— 
Logemeyer v. Pulton State Bank, 
50 NE2d 694. 384 Ill. 11—Jones v. 
Katz. 69 NE2d 537. 326 Ill.App 
66—Klein v. Chicago Title & Trust 
Co.. 14 N E 2d 862, 296 Ill.App. 208 
Iowa—Sinclair v. Allender, 26 N.W. 

2d 320, 238 Iowa 212. 

Md —Crimea v. Grimes, 40 A 2d 68, 
184 Md 69. 

Mioh—Kren v Rubin, 61 N W 2d 0, 
338 Mich. 288—Potior v Ijind.say, 
60 NW2d 133, 337 Muh 4()1— 
McCreary v Shields, 62 N W 2d 
863, 333 Mioh, 290—Dlgby v Thor- 
son, 30 NW2d 266, 319 Mich. 524 
—Olitkowski V. St. Casimir’s Sav 
& Loan Ass'n, 4 N.W 2d 664, 302 
Mioh 303—Searney v Clarke, 275 
N W. 765. 282 Mioh. 56. 

Mo— Corpua Juris atioted la Suhro 

V, Busch, 123 SW2d 8. 15, 343 Mo. 
679—<iwin V, Gwin, 219 S.W.2d 282, 
240 Mo.App 782. 

N.Y.—Lloyd V Phillips, 71 N,Y.S.2d 
103, 272 App.Div 222. 

NC,—Speight V liraneh Banking & 
Trust Co , 183 S K 734, 209 N C 563 
Okl.— Corpua Juris quoted la Di* Mo.ss 

V Rule, 152 r.2d 591, 599, 194 Okl. 
440—Jones v. J/>nes, 148 P 2d 989, 
194 Okl 228. 

Pa —Cast V Engel, Com PI., 41 Luz, 
Leg Reg 385. 

K.C—Scott V Scott. 57 S E 2d 470. 
216 S C. 280—Dominick v Rhodes, 
24 SE2d 168, 202 SC. 139—All v. 
iTillaman, 20 S E 2d 741, 200 SC. 
279, 159 A.LR. 981— Oorpna Juris 
cited ia Oreene v. Brown, 19 S E,2d 
114, 116, 199 S C 218. 

Wash—Nicolai v Desilets, 66 P.2d 
604, 185 Wash 435 

Wis—SLhofield V. Rideout, 290 N W. 

165, 233 Wis 650. 133 A.LR. 834. 
66 C.J p 4 54 note 70. 

Produota of ooaduct 

(1) Implied and constructive trusts 
are not created by agreement and 
are not the results of agreement, ex¬ 


press or implied, but are products of 
conduct, m which it is not necessary 
that cestui que trust have any part 
or knowledge but in respect to which 
the law imputes an intention to the 
actor and the obligation to do equity 
when called on to do so, irrespective 
of whether actor had any such inten¬ 
tion-—Rimmer v. Austin, 4 So.2d 224, 
191 Miss 664 

(2) Constructive tru.st8 depend for 
their existence <in wrongful conduct 
ot defendant causing unjust enrich¬ 
ment. and not on the intent of parlies. 
—Brophy v. Cities Service Co, 70 
A.2d 6. 31 Del Ch 241—Greenly v. 
Greenly, 49 A 2d 126, 29 Del Ch 297. 
Devlca 

A con.structive tru.st does not de¬ 
pend on an enforceable agreement to 
hold property as a tru.stee but is im¬ 
pressed agaimst the wnll of the person 
sought to be held a.s a (rusiee n.s a de¬ 
vice employed bv eourt.s of equity to 
get at a wrongdoer—Di'cp Dil Devel¬ 
opment Co. V Cox, Tex Civ App , 224 
S W 2d 312, refused no reversible er¬ 
ror. 1 

26. US—Oasis Oil Co V. Bell Oil & 
Gas Co, D.COkl., 106 F.Supp 954 
Cal.—Rankin v. Satir, 171 P 2d 78, 75 
Cal App 2d 691 

Ga—Wages v Wages, 42 S E 2d 481, 
202 Ga 156—^Mitchell v. Mitchell, 
40 S E 2d 738, 201 Ga 621'—Muirav 
Count j v Pickering, 26 S E 2d 287, 
190 Ga 208 

III—Compton V. Compton, 111 NE 
2d 109, 414 Ill. 149—Belleson V 
Guna.s, 69 NE2d 321, 394 III, 557 
■—Borovanskv v Para, 28 N E 2d 
174, 306 111 App 00 

Ky.— Corpus Juris cited lu Long v. 
Reuss, 360 S W.2d 668, 676, 290 Ky 
198 

Me —Sucre v, Sacrc, 65 A.2d 592, 143 
Me 80. 173 A L R 1261 
Mieh—Cutler \ Lindsay, 60 N.W.2d 
133. 337 Mieh 404. 

Mo —Corpus Juris quoted in Suhre 
v Busth, 123 S.W.2d 8, 15, 343 Mo. 
679 

N.Y —Frier V J. W Sales Corpora¬ 
tion, 26 NY.S2d 670. 261 App Div 
388—Corpus Juris quoted in Ste¬ 
phens V Evans, 75 N.Y S 2d 909, 
911, 190 Misc 922. 

NC—Teachev v. Gurley, 199 SE 83, 
214 N C 2K8 

Okl —Corpus Juris quoted in De Mo.ss 
V Rule. 152 P.2d 694, 699, 194 Okl. 
410 

a.C —Seur.son v, Webb, 38 S.E.2d 654, 
208 C 453. 

Tex —Simmons v. Wilson, Civ.App., 
216 S.W.2d 547. 

65 C.J. p 464 note 71. 

ConstructlTe or involULtary trust 
The trust which is imposed on trus¬ 
tee ex maledcio is a constructive or 
j involuntary trust because equity, for 

1016 


purpose of working out Justice In 
most efficient manner, creates trust 
relationship notwithstanding parties 
do not intend to create a trust, and 
equity regards the person who was 
guilty of such wrongful conduct as 
a truslei* ex maleflcln, and holds him 
to the duty and liability of a trustee 
with respect to the .subject matter in 
order to prevent him from profiting 
from hi.s own wrong.—Cordovano v. 
.State, 7 SE2d 46, 61 Ga App 590 

Where there lias been no explicit 
language used In instruments pur¬ 
porting to create a trust, eourt.s in 
exercise' of their equitable powers 
will infi'r from w'hat parties did or 
said that a trust was intended and 
sui'h trusts are commonly known as 
constrii<‘tlve or re.sulting trusts — 
Milli'i V Donald, Tex (’iv App , 23.6 
S.W.2d 201, error refused no rever.si- 
ble error. 

27. U.S.—Troyak v Enos, C.A Ind . 
204 F 2d 536—Texa.s Co. v. Miller, 
C C A Tox , 165 F 2d 111, eertior-ii i 
denied 68 S.Ct 911, 333 US 880, 92 
L Ed 1155—Reilly v. Wheatley, C. 
C A Mass., 68 F 2d 297 
Anz—Shackelford v. Swantek, IBS 
H 2d 534. 62 Anz 86. 

Ark—IVofford v. Jackson, 111 S.W. 

2d 542, 194 Ark. 1049 
Cal —liainbridgo v. Stoner, 106 P.2(J 
423, 16 Cal.2d 423—Sampson v 

Bruder, 118 P.2d 28. 47 Cal App 2d 
431 

Fla—^jeianagan v. Herrett, 178 So. 
147, I-IO Fla. 631. 

Ga —Loggms v. Daves, 40 S.E.2d 620. 
201 Ga 628. 

111.—Belleson v. Ganas, 69 N E 2d 
321, 394 Ill. 567—Ku/.lik v Kwasny. 
49 N E 3d 212. 383 Ill 364—Doner V 
Phoenix Joint SUx k T^and Bank of 
Kansas City. 45 N E 2d 20, 381 Ill 
106—Swofford v Swofford, 63 NE 
2d 615, 327 Ill App 65—Jones v 
Katz. 59 N.E 2d 637, 325 III App. 65 
--.Metropolitan Life Ins, Co v Per- 
.sonal Home Mortg. Co„ 45 N.E 2d 
103, 316 Ill App. 448. 

Ky—Moore v. Terry, 170 R.W.2d 29. 
293 Ky 727— Corpus Juris cited in 
Long V Reiss, 160 SW.2d 668. 676. 
290 Ky. 198. 

Me—Sacre v Sacre, 55 A 2d 592, 143 
Me 80. 173 A.LR. 1261. 

Mich—Potter v. I^indsay, 60 N.W 2d 
133, 337 Mich. 404. 

Miss.—Rimmer v. Austin, 4 So.2d 224, 
191 Miss 664 

Mo — Corpus Juris quoted lu Suhre 
v. Busch, 123 SW.2d 8, 15. 343 Mo 
679 

N.Y,—Equity Corp. v. Groves, 60 N.E 
2d 19. 294 N.Y, 8—Frier v. J. W. 
Sales Corporation, 25 N Y S.2d 576. 
261 App.Div 38S— Corpus Juris 
quoted lu Stephens v Evans, 76 N. 
Y.S.2d 909. 911. 190 Misc. 922. 
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vitum,28 and are forced on the conscience of the i the purpose of working out right and justice and 
trustee^® in favor of the person defrauded,for j preventing fraud,8t or, as frequently stated, for 


N.C,—Teachey v. Gurley, 199 S.B 83, 
214 NC. 28« 

Okl —Corpus Juris (luoted In De Mop.s 
V Rule, 152 P2d 594, 599, 194 Okl. 
440 

Tex —Mills V. Gray, 210 S W.2d 985. 
147 Tex. 3.3—Magee v. Young, 198 
SW.2d 88.3, 145 Tex. 48.5—MfGow- 
en V. Montgomery, Civ.App, 248 
S W.2d 789—Hull v Hitz-Gerald, 
Civ App,, 2.32 ,S W 2d .03, atlirnied 
237 S.W.2d 266, 150 Tex, 39—.‘Sim¬ 
mons V. Wilson, Civ App., 2IG S W 
2d 84 7 

65 C J. p 454 note 72. 

Other statomsnts ot rule 

(1) Constructive trust anse.s al¬ 
though there i.s no exjire.ss or implied, 
written or verlial declaration or in¬ 
tention to ral.se a tru.st, where legal 
title to property la obtained by vio¬ 
lation of duly to one equitably enti¬ 
tled thereto, and where property thus 
obtained is held m hostility to .such 
per,aon’a beneficial rights of <iwner- 
shlp—Kelly v. Davis. 188 .SR 853, 
211 N.C. 1. 

(2) A constructive trust does not, 
like an expiess trust, arise because of 
uxant'o^tation of intention to crcuite 
It, out is imposed a.s n remedy to pre¬ 
vent unjust enrichment. 

DC—Harrington v. Emmerman, 186 
F.2d 757, 88 U.S.App D C. 23 
SD—In re Farmers .State Dank of 
Amherst, 289 N W. 75, 67 S D. 61, 
126 A UK. 619 

(3) A construetlve trust is imposed 1 

not because of the intention of the 
parties but liecause person holding 
title to the properly would profit bv 
a wrong or would be unjustly en¬ 
riched if he were permitted to keep I 
the jiroperty I 

US-Doing V Riley. C.A.FIa.. 176 F 

2d 449 

Mleh—I’otter v Dindsay, 60 NW2dj 
133, 337 Mich 404 

Pa —Miller v. Buecker, Com PI., 63 j 
York LegRec. 63—Copenhaver v 
Duncan, Com PI , 61 York Deg Tl«*c 
105. 

Wyo—McConnell v Dixon, 233 I’2d 
877, 68 Wvo 301 

(4) A constructive trust defeats 
the intent of one of parties.—Snere 
V Saere. 65 A 2d 592, 113 Me. 80, 173 
A.D R. 1261 

(5) A constructive tru.st arise.s 
contrary to intention and in invitum, 
against one who by fraud, actual or 
constructive, by dure.ss or abuse of 
confidence, by commission of wrong, 
or by any form of unconscionable 
conduct, artifice, concealment, or 
queistionable means, or who in any 
way against equity and good con¬ 
science, either has obtained or holds 
legaJ right to property which he 


ought not. In equity, and good con¬ 
science, hold and enjoy—Covert v 
Nashville, C. & St. L Ry.. 208 S W. 
2d 1008, 186 Tenn. 142. 1 A I, R 2d 
154 —Central Bus Dines v Ilamilton 
Nat. Bank, 239 S W 2d 583, 34 Tenn 
App 480. 

Desire to escape obUgatlos. 

A person may become constructive 
trustee bound by trust, without de¬ 
siring to become trustee and even 
though he wi.shes to escape such ob¬ 
ligation—Stephenson v. Golden, 276 
N.W. 849, 279 Mich 710. 

Words not necessary 

A construttive trust i.s not created 
by any words, either expres.sly or im¬ 
pliedly evincing a direct intention to 
create a trust, but by the con.sti‘U<- 
tion of equity in order to satisfy the 
demands of justice—Murray Coun¬ 
ty V 1‘ickoring, 26 S.E 2d 287, 196 
Ga 208. 

Profit by wrong 

A constructive trust i.s imposed, 
not because of intention of parties, 
but bei'ause person holding title to 
property would profit by a W'rong qt 
w<iuld bo unjustly enriched if he were 
permitted to keep property— Union 
(luardtan Trust t'o v Emery, 290 N. 
W. 811. 292 Mich 394—Stephenson 
V. Golden, 276 N W 849, 279 Mieh 
710. 

28. Ky.—Corpus Juris oltad in 

Long V Reiss. 160 S VV.2d 668, 676, 
2ft0 Kv I IK 

Okl — Corpus Juris quoted in De Moa,s 

V Rule. 152 I'2d 594. 599. 194 Okl I 

440 I 

65 C J p 454 note 73. | 

39, Cnl—Wcfit V Stamback, 210 P 
2<1 366. 198 Cal .3pp 2d 896—Sfrau-s- 
burg V Connor. 215 P 2d 509, 96 
Cal App 2d 398—Rankin v Satii, 
171 r.2d 78. 75 CalAF>p2d 691. 

I Ky —Corpus Juris cited in i^ong v 
I Hei.s.s. 160 S W 2d 668. 676, 299 Ky 
I 198 

Mich —Potter v. Lindsay, 60 N W 2d 
i 133. 337 Mich 491 
Okl.—Corpus Juris quoted in De Mo.s.s 

V Rule, 152 I* 2d 594, 590. 194 Okl 
449 

Tex —Grasty v 'V^od, Civ App., 230 
.S W 2d 568. error refused no re¬ 
versible error 
65 C J p 455 note 76 

Involuntary trustee 

A constructive trustee i.s not a vol¬ 
untary trustee but is held as such re¬ 
gardless of his will In the matter — 
Lotu.s Oil Co v, Spires, Tex Civ App , 
240 S W 2d 357. 

30. Okl.—CoxpOB Juris qnoted in 

De Moss V. Rule, 162 I’ 2d 594, 699. 
194 Okl. 440 
65 C.J. p 456 note 76. 
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r 31. U f? —Knight New.spapers v. 

Commissioner of Internal Revenue, 
C.CA.6, 143 F2d 1007, 154 A L.R 
1267 

Ala—Klmmern v. People’s Bank of 
Mobile, 81 So. 811, 814, 203 Ain. 
21 . 

Aiiz—Shackelford v. Swantek, 153 
P 2d 6.34, 62 Ariz. 86. 

Cal—Johnson v. Clark, 61 r.2d 767, 
7 Cal 2d 529—^Adams v. Bloom, 142 
P2d 77.5, 61 Cal App 2d 31.5—Samp¬ 
son V. Bruder, 118 P 2d 28, 47 Cal 
App 2d 431 

DC-—Woodruff V. Coleman, Mun 
App. 98 A 2d 22 

Fla—Anglin v Lauderdale-By-The- 
Sea, 60 So 2d 619, certiorari domed 
I>emko V. Lauderdale-Bv-The-Soa, 
73 S Ct. 796, 346 U.S 936. 97 L.Ed. 
1362. 

Ga—Murray County v. Pickering, 26 
S E 2d 287, 196 Ga 208, 

Ill — Kuzlik V, Kwasny, 49 N E 2d 212, 
383 Ill. 361—Gicse v Terry, 46 N. 
E 2d 90. 382 Ill. 34—Doner v. Phoe¬ 
nix Joint Stock Land Bunk of Kan- 
sa.s City, 45 N E 2d 20, 381 Ill. 106 
— Swofford V. Swofford, 63 N.K 3d 
616, 327 Ill App. 65—Jones v Katz. 
69 N R 2d 537, 325 Ill.App. 66— 
Metropolitan Life Ins Co. v. Per¬ 
sonal Home Mortg. Co„ 46 N E 2d 
103, 316 III App. 448 
K> —Corpus Juris cited in Long v 
Heis,s, 16(J SW.2d 668, 676, 290 Ky 
198 

Me —Sacre v, Saore, 55 A.2d 592, 143 
Me 80. 17S A L R 1261 
Mleh—potter v Lindsay, 60 NW2d 
1H3, 337 Mleh 404—Dlltkow'skl V. 
St Casimir’s Sav & Loan Ass'n, 4 
NW2d 661. 302 Mich 303 
Mo— Corpus Juris cited in Suhre v. 
Bu.sch. 123 SW.2d 8. 1.5, 343 Mo. 
679. 

Neb— Corpus Juris cited in Box v 

Box. 21 NW2d 868. 873, 146 Web 
826. 

N.T —Frier v, J. W. Sales Corpora¬ 
tion. 26 NT.S.2d 676. 2G1 App Div 
:!KK. 

Okl — Corpus Juris quoted iu De Moss 
V Rule. 152 P.2d 594, 599, 194 Okl. 
449 

Pa—Moore v. Moore, Com.T’l . 35 

Berks Co 269, 57 York Leg Rce 
141 

S.C—Scott V. .Scott, 57 S.B.2d 470, 
216 SC 280—Dominick v. Rhodes, 
21 SK2d 168. 202 S.C. 139—All V. 
I’nllnmari. 20 S E 2d 741, 200 S.C. 
279, 159 A.UR. 981. 

Tenn.—Hoffner v. Hoffner, 221 S W. 

2d 907, 32 Tenn.App. 98. 

Tex—Winkler v. Craven, Civ.App., 
265 S W 2d 191, error refused no re¬ 
versible error— Corpus Juris cited 
in Simmons v Wilson, Civ.App., 
216 S.W 2d 847, 860. 

65 C.J. p 455 note 74. 
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the purpose of preventing unjust enrichment.32 No 
trust arises, however, in favor of a person par¬ 
ticipating in fraudulent or reprehensible transac- 
tions.33 Such trusts arc remedial in character,34 
and are classified as belonging to remedial rather 
than substantive law.33 

It follows that a constructive trust may result 
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from actual or constructive fraud or from some 
equitable principle independent of fraud,36 and if 
one person obtains the legal title to property, not 
only by fraud, or by violation of confidence, or of 
fiduciary relations, but in any other unconscientious 
manner, so that he cannot equitably retain the prop¬ 
erty which really belongs to another, equity will 
impress a constructive trust on the property in favor 


similar statemeiits of purpose 

(1) Implied trustn arise by im¬ 
plication of law because morality. 
Justice, conscience, and fair dealinf? 
dem.nnd that the relationship he es¬ 
tablished—Johnson v. Jackson, D 
Pa.. 82 P.Supp. 910 

(2) Efiuity declares a con.structive 
trust In order that it may lay its 
hiind.s on the property and wrest if 
from the pos.se,ssjon of a wronirdoc-r, 
the relief heiriK predicated on fraud 
and not on trust.—^Teachc'y v <jurl(.‘>, 
109 R E S3. 214 N C 288 

32. Cul—.Rtromerson v. Averlll, ll.! 
P2d 017. relieard 141 1* 2d 732, 22 
Cal.2d 808—WciKfilui.'in v HadU'y, 
248 r2d 801, 113 PnlAj)j)2d 598 
Mich—McC’reary v. Shields, 52 N.W. 

2d 853. 333 Mich 290 
N.Y —Heaslip V. Barnshaw, 129 N.T. 
S.2d 433. 

Pa—Mellon Nat Bank * Trust To 
v. Plsler, 55 A 2d 327, 357 I'a 525 
—Gray v, Leibert, 53 A.2d 133, 357 
Pa 130. 

R n—In ro National Ben Ass’n, 29 N. 
W 2(1 81, 72 S.D 23 

Tex—(^rurnpton v Scott, Oiv App , 
250 S \V 2d 953, error refused no re- 
ver,Slide error—Smimons v. Wilson, 
(MvApp, 21 fi SW2d 847. 

Wa.sh—Ryan v. Plath, 140 r.2d 908, 

18 Wash 2(1 8.39. 

Similar utatemeuts of purpose 

(1) The purpose of a constructive 
trust is to put the parties In status 
quo and prevent unjust enrichment 
and not to deprive the wronrrdoer of 
his property, or to penalize him for 
his wrong.—G’Boyle v. Brenner, 73 
N Y.S 2d (187, 189 Misc 1058, modi¬ 
fied on other ground.s 79 N.Y.S.2d 84. 
273 AppDiv. (183, appeal dismi.ssed 
95 N E 2d 47, 301 N.Y. (185. 

(2) A con.structive trust l.s impo.sed 
on a person by a court of equity on 
the ground of public policy in order 
to prevent him from holding for his 
own lieneflt an advantage which he 
has gained hy rea.son of breach of a 
fiduciary relationship subsisting be- 
tw'een him and otliera for whose ben¬ 
efit it is his duty to act.—Compton 
V. Compton, 111 N.E 2d 109, 414 III. 
149. 

(3) In nio.st cases, object and pur¬ 
pose of equity court in imposing con¬ 
structive trust la to restore to bene¬ 
ficiary property of which he was un¬ 
justly deprived and take from trustee 
property retention of which by him 


would rc.sult in his corresponding un¬ 
just enrichment—Suhre v. Busch, 
123 S W 2d 8. 343 Mo. 679. 

33. Fla—Rappaport v. Kalstein, 24 
So.2d 301. 156 Fla. 722. 

S.C—All V. Frillaman, 20 S E.2d 741, 
200 S C 279. 

65 C J. p 457 note 89. 

Iiibel for divorce 

Husband fr.audulently declining to 
appear and answer libel for divorce 
liy wife on her promise to will him 
half of her property was barred from 
attfunpting to enfon-e trust on wife’s 
property when she died without 
promised will—Taylor v. A.she, 187 
N E 54 8. 284 Ma.s.s 182. 

Undue influence 

In action to establish a con.strue- 
tive trust in favor of plaintiff to a 
one-lialf intenst >n personal property 
in defendant’s possession, defendant 
eould not rely on defon-se of tindue 
influence exerted over defendant by 
plaintiff when- defendant suffered 
1 no detnnu'rit by any influem (' exerted 
by plaintiff—Tobola v Wholoy, 170 
l*.2d 962, 76 Cal.App.2d 351. 

34. Ariz.—Shaelcelford v. Swanti'k 
153 I'.2d 534, 62 Ariz. 86. 

Cal.—Sampson v. Bruder, 118 P.2d ' 
28. 47 Cal App 2d 431, ‘ 

I)el—Greenly v Greenly, 49 A.2d 126, 
29 Del.Ch. 297. 

Mich—Potter v. ljind.say, 60 N.W.2d 
133, 337 Mich. 404—Union Guardian 
Trust Co. v Emery, 290 N.W. 841, 
292 Mich. 394—Stephenson v. Gold¬ 
en, 276 NW. 849, 279 Mich. 710. 
N.J—.Stretch v. WaUson, 69 A 2d 596, 

6 N.J.Super. 456. affirmed in part, 
and rever,sed in part on other 
grounds 74 A.2d 697. 6 N.J. 266. 

Pa—City of I^hiladelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa.Super. 
49.3—Copenhaver v. Duncan, Com. 
PL, 61 York I.eg.Rec, 3 06. 

S.D—In re Natianal Ben. Ass’n, 29 
N.W.2d 81, 72 sIb. 23. 

Tex—Simmons v. Wilson, Civ.App,, 
216 S.W.2a 847. 

The theory of a constructive trust 
i.s adopted by equity as a remedy to 
compel one to restore property to 
which he is not justly entitled to an¬ 
other.—Bainbridge v. Stoner, 106 P.2d 
423. 16 Cal.2d 423. 

Remedial institution 

A constructive trust is a remedial 
institution as distinguished from 
substantive, the latter being typically 
exemplified by an expre.ss trust.— 
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Kerber v. Rowe, 166 S.W.2d 925, 348 
Mo. 1125. 

Restitution 

A basic constituent of con.structive 
trust Ls restitution of the property of 
the cestui que trust with which the 
property, which is the subject of the 
tru.st, has been acquired.—Mellette v 
IIud.stan Oil Corp., Tex Civ App,, 243 
S.W 2d 438, error refused no reversi¬ 
ble error. 

Title or lien 

A constructive trust is not a title 
to, or lien on, property but a mere 
remedy to w'hich equity resorts in 
granting relief against fraud, and 
does not exist so as to afieet jiroper- 
ty held bv wrongdoer until it Is de¬ 
clared by a I'ourt of equilv as a 
means of affording rein f —Interna¬ 
tional Refugee Organization v Marj'- 
land Drydoek Co , C.A Md , 179 F.2d 
284. 

35. Ohio—In re Barru's' E.stale, 
Com PI, 108 N E 2d 88, affirmed 
108 N.E 2cl 101 

’fex—McCfitx' V. Cambiano, Civ.App, 
212 S W 2d 237. 

36. Fla—See.sti'dt A. Southern Laun¬ 
dry, 5 So 2d 859. 3 49 Fhi. 402 

Mieh ■—Potter v Lindsay, 60 N.W.2d 
3 33, 337 Mieh 404. 

Inequitable retention 

Constructive tru.sts arise when 
property is obtained fraudulently or 
g()tten without fraud and retained 
inequitably. 

Fla.—City of Sarasota v. Dixon, 1 So. 
2d 198, 146 Fla, 369—Smith V. 

Smith. 196 So. 409. 143 Fla. 159 
Mil b —Olitkowski V. ,St Casimir’s 
Sav, & Loan Ass’n, 4 N.W 2d 664, 
302 Mich. 303. 

N.C.—Teachey v. Gurley, 199 S.B. 83, 
211 NC 288. 

Honesty and fair dealing 

(1) A tru.st IS implied whenever 
cireumstance.s are such that the per¬ 
son taking the legal estate, whether 
l)y fraud or otherwise, cannot enjoy 
beneficial interest without violating 
rules of honesty and fair dealing.— 
McGann v. Capital Sav. Bank & Trust 
Co., 89 A.2d 123, 117 Vt. 179. 

(2) Constructive trusts will bo con¬ 
sidered as comprising those cases 
where a court of equity finds that 
defendant holds a property Interest 
unfairly as against complainant, but 
not under an express or resulting 
trust.—Scarson v. "Webb, 38 S.E,2d 
654, 208 S.C. 453. 
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of the person who is in good conscience entitled to 
it, and who is considered in equity as the beneficial 
owner.37 In other words, a constructive trust will 
arise whenever the circumstances under which prop¬ 


erty was acquired make it inequitable that it should 
he retained by him who holds the legal title, as 
against another,38 provided some confidential rela¬ 
tionship exists between the two,^^ and provided the 


37. Iowa.—Eliason v. Stephens, 216 
N W. 771, 216 Iowa 601. 

Mich—Chlebek v. MIkrut, 58 N.W.2d 
1 26. 336 Mich. 414. 

N.Y.—Frier v. J. W. Sales Corp, 26 
N.Y.S 2d 576, 261 App.Dlv. 388. 
Okl—Lewis V. Schafer, 20 r.2d 1048, 
163 Okl 94. 

Tex—Binford v. Snyder. 189 S.’W.2d 
471, 144 Tex. 134—McClowen v 

Montgomery, Clv.App., 248 S.W 2d 
789—Republic Nat. Bank of Dal¬ 
las V. Eiring^, Civ.App., 240 S.W.2d 
414—Simmons v. Wilson, Civ App , 
216 S.W.2d 847—Snyder v. Citizens 
State Bank, Civ App , 184 S W.2d 
684, affirmed 189 S.W.2d 471. 144 
Tex. 134—Kirkland v. Handrick, 
Civ.App. 173 S W 2d 735, error re¬ 
fused—Hood v Hood, Civ App., 163 
S.W.2d 247—Hall v. Miller. Civ. 
App., 147 S.W.2d 266, error dismiss¬ 
ed, judgment correct 
Wash—Kausky v. Kosten, 179 P.2d 
960, 27 Wash 2d 721. 

Similar Btatemeatfl of rule 

(1) In Keneral. 

US—("'ontlncntal Illinois Nut. Bank 
& Tru.st Co V. Continental Illinois 
Nat. Bank, C.C.A.Ill , 87 F 2d 934. 
Cal—Maz 2 era v. Wolf, 183 P 2d 649. 
30 Cal 2d 531—Simpson v. Glllis, 32 
P2d 1071, 1 Cal.2d 42. 

Ill.—Complon V, Compton, 111 N.B. 
2d 109, 414 Ill 149. 

Iowa—Eliu.son v Stephens, 246 N W. 
771, 216 Iowa 601. 

NC—.Speight v. Branch Banking & 
Tru,st Co, 183 SE 734, 209 N.C. 
563. 

Va—I’air v. Rook, 77 S E 2d 095, 195 
Va. 196. 

(2) Constructive trust may result 
from actual fraud or from existence 
of conbdential relation.ship and sub¬ 
sequent abuse of the confidence re¬ 
posed producing a result aiihorrent 
to equity. 

U.S.—Continental Illinois Nat. Bank 
& Trust Co. v. Continental Illinois 
Nat Bank, C.C A.Ill., 87 F.2d 934. 
Ill—Murray v. Behrendt, 76 N E 2d 
431, 399 Ill. 22—Schorrnan v. 

Scherman. 71 N E.2d 16, 396 III. 
674—Winger v. Chicago City Bank 
& Trust Co., 67 NE2d 265, 394 Ill 
94—Suchy v. Hajicek, 4 N E 2d 836, 
364 111. 502—Ordahl v. Johnson, 93 
NE2d 377. 341 lIl.App. 277—Met¬ 
ropolitan Life Ins Co. v. Personal 
Home Mortg. Co., 45 N E,2d 103, 316 
Ill.App. 448. 

65 C.J. p 457 note 84 [b]. 

(3) A constructive trust is predi¬ 
cated on fraud, misrepresentation, 
concealment, mistake, undue influ¬ 
ence, duress, breach of fiduciary or 
confidential relationships, or similar 


equitable considi'rutions—Hicks' E.s- 
tate V, Cary, 62 N.W.2d 351, 332 Mich 
606. 

(3) A constructive tru.st will be 
imposed by the courts in order to do 
equity and prevent unju.st enrichment 
when title to property is acqumal by 
fraud, duress, undue influence, or Ja 
acquired or retained In violation of a 
fiduciary duty.—Rovenko v. Itokovoy, 
45 N.W.2d 492, 77 N.D. 740. 

38. U.S.—Knight New.spapers v 

Commissioner of Internal Revenue, 
C.n.A.6. 143 F.2d 1007. 154 A L.R. 
1267—Rudenberg v, Clark, D C 
Mass., 72 F.Supp. 381—Corpus Ju¬ 
ris quoted In Penn Mut. Lite Ins. 
Co. of Philadelphia. Pa. v. Miller, 
DC.Mo., 32 F.Supp. 206, 208, appeal 
! dismissed, C.C.A., O’Brien v. Mll- 
I ler. 116 F 2d 499, two cases, and 
I O’Brien v. Northwestern Mut. Life 
Ins Co, 13 6 F.2d 499. 

Ariz—Dawson v. McNaney, 223 P.2d 
907, 71 Ariz 79 

Ill.—Compton V. Compton. Ill N E.2d 
109, 414 III 149—Brennan v. Pers- 
selli, 266 Ill App 441, afllrmed 187 
NE 820. 353 HI. 630. 

Kan—Titu.s v Titus, 101 P.2d 872, 
151 Kan. 824. 

K.V.—Moore V, Terry, 170 S W 2d 2D, 
293 Ky. 727. 

Me—.Snore v. fiacre, 55 A.2d 592, 143 
Me. 80. 173 A L R 1261. 

Md—Long v Huseman, 47 A 2d 75. 
186 MU i95~Levlne v. Sehofer, 40 
A.2d 324, 184 Md 205—Gi ime.s V, 
Grimes, 40 A 2d 58. 184 Md 59— 
O’Connor v Estevez, 35 A 2d 148, 
182 Md. 511. 

Mith.—Potter V Lindsay. 60 N W 2d 
133, 337 Mich 404—McCreary v 
.Shields, .52 N W 2d 853. 333 Mich 
290—Digliy V Tlior.son, 30 N.W 2d 
266, .3]9 ATicli 524—lla.ick v. Rur- 
meistei, 286 N.W. 666, 289 Mi<di 
418—.Searney v. Clarke, 275 N.W. 
765, 282 Mieh .56. 

Mis.s—Jackson v. Jciferson, 158 So. 
486, 171 Miss. 774. 

Mo—Luia.s V. ('('ntral Mi.s.souri Trust 
Co. 166 .SW2d 1053, 350 JMo .593 
Neb.—Corpus Juris quoted m TuttU* 
V. Wyman, 18 N.VV.2d 744. 748, 146 
Nell. 146. 

N.J.—.stretch v. Wat.son, 74 A.2d .597, 
5 N.J 268. 

N Y,— Eiiudy Corp v. Groves, GO N E 
2d 19, 291 N.Y. 8—'In re Yasilonis’ 
Estate, 125 N.Y..S.2d 3C3. 204 Mis<- 
755—Miller V. Gallu.sser, 3 N Y 
2d 994, 167 Misc 393, 

Ohio.—llasselsohwert v. Hassel- 

schwert, 106 N E 2d 786. 90 Ohio 
App 331—Kuck V. Sommers, App., 
100 N.E 2d 68 

Okl.—Corpus Juris cited in l>e Moss 
V. Rule, 152 r.2d 594, 599. 194 Okl 
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440—Davis v. Travis, 62 P.2d 72, 
176 Okl 21. 

Or.—Jone.s v. Jack.son, 246 l’.2c] 546, 
195 Or. 643— Corpus Juris cited in 
Rechte] V. Bechtel 91 r.2d 529, 532, 
162 Or. 211. 

}>a—Duliin Paper Co. v. Insurance 
Co of North America, 63 A 2d 85, 
361 Pa 68, 8 A.L.R.2d 1393—Schein 
V. Brasler, 61 Pa.Dist. & Co. 260— 
In re Heinel's E.state, Com.PI, 70 
Mnntg Co. 156—Forbes Road Union 
Church and Sunday School v Incor- 
jiorated Trustees of Salvation 
Army of Pa , Com.PI, 36 West.Co. 
81 

S C — Corpus Juris quoted in Dom- 
mi(k V. Ithodes, 24 S E 2d 168, 172, 
202 S.C, 139—Greene v Brown, 19 
SE 2d 114, 199 S C. 218. 

SI>—John.son v. Burke, 63 N.W.2d 
794 

Term —Central Bus Lines v. Hamil¬ 
ton Nat. Bank, 239 S.W.2d 683, 34 
Tenn App 4 ko. 

Tex-—Winkler v Craven, Civ App , 
265 .S AV 2d J91, error refused no re- 
ver.sible (-rror. 

Utah—In re Mnd.sen'H E,state, 259 P. 
2d .595 

I Wash—Ockfen V Ookfen, 213 P.2d 
614, 35 Wash 2d 439—Dexter Hor¬ 
ton Bldg Co v King County, 116 
P2d 507. 10 Wash.2d 186. 

65 C J. p 4 56 note 84. 

Better right 

Where one ha.s aequn'ed legal title 
to property to whi<’h another ha.s bet¬ 
ter right, equity will convert him Into 
trovtcf. of tnu> owner, and coini>el 
convi'V.nieo of leg.il Lille 
Idaho—Reid V. Keator, 39 P 2d 926, 
55 Idaho 172. 

Okl—Parduhn v. Rodman, 201 P.2d 
869. 201 Okl. 24 2—Harnsdall State 
Itank V Springer, 56 P.2d 390, 176 
Ok! 479 

65 C,J p 457 note 84 [.a]. 

39. US— Corpus Juris quoted In 

Penn Mut Life Ins Co of T’hila- 
delf)hia, I’a v Miller, D C Mo , 32 
F.Supp 206. 208, appeal dismi.s.s- 

ed, CCA., O’Brien v Miller, 116 F. 
2d 499, two c.a.ses, and O’Brien V. 
Northwe.stern Mut. Life In.s, Co., 
116 F 2d 499 

Nel).— Corpus Juris quoted in Tuttle 
v Wyman, 18 N.W.2d 744, 748, 146 
Nel). 14 6. 

Okl—Davis V. Travis, 52 P.2d 72, 175 
Okl. 21. 

S.C.— Corpus Juris quoted In Domin¬ 
ick V. Rhodes, 24 S.E.2(1 168, 172, 
202 SC. 139. 

Utah.—Ronshaw v. Tracy Iman Sc 
Trust Co., 49 P.2d 403, 87 Utah 364, 
100 A.L.Il. 872. 

65 C.J. p 457 note 85. 
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raising: of a trust is necessary to prevent a failure 
of justice,^0 and the statement of this rule in Corpus 
Juris has been referred to as an accurate definition 
of the broad doctrine of constructive trusts. 

It is not necessary to the establishment of a con¬ 
structive trust that any express or conventional 
trust relationship shall exist between the parties,^- 
or that any promise shall have been made by the 
one for the benefit of the othcr.'^^ where a trust 
ex maleficio is based on a promise, the promise need 
not be expressly made, since actual co-opcration or 
silent acquiescence may have the same effect.^'* 
Ordinarily, the inducement, irrespective of the num¬ 
ber of promises, is the test in determining: the crea¬ 
tion of a constructive trust The fact that a 
balance on gfcneral account is due to a trustee ex 
maleficio from the beneficiary does not affect the 
existence of the trust.'*® It has been said that a 
constructive trust docs not arise until the cestui qtie 
trust elects to assert it;^7 and the ri^^ht to assert 
it comes to an end when the property in question is 
conveyed to the cestui quo trust by the alleged trus¬ 
tee,or when other property is accepted by the 
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cestui in lieu of that to which he is entitled. 

The doctrine of constructive trust is not confined 
to cases where title to real estate is involved. 
The principles on which constructive trusts are im¬ 
posed are equally applicable to the acquisition or 
holding of property under testamentary devises and 
bequests and under transfers nr dispositions not 
testamentary in character,51 and to purchases at 
judicial sales and purchases at private sales "*2 a 
court of equity in decreeing a constructive trust is 
bound by no unyielding formula as the equity of the 
transaction must shape the measure of re1ief.52 
Courts will go far to find a trust m order to protect 
a party from the inequitalile conduct of an assignee 
or grantee.54 The fact that a court of equity will 
decree a constructive trust in ]>rnperty obtained by 
fraud or purchased with funds obtained by fraud 
does not mean that the title of the owner is defective 
or his possession tortious.55 

Res or specific fund. It is iicccssar> that there 
he a res or specific fund on which the trust may be 
fixed.55 


40 . TT P —Corpus Juris ejuoted lu 

I-’enn Mut Lafe Ins C’o of Phil¬ 
adelphia, Pa. V Miller, P (" Mo., 
32 P fSupp 20fi, appeal disrrii.s.sed. 

A , O’Htien v. Miller. 11(1 F.2d 
499, two eases, and O'Pnen v 
Northwo-ntern Mut Life Ins Co. 
in; F 2d 499. 

Mieh—Olltkowski V. St Ca.sinur's 
Sav. & lioan Ass'n, 4 N W 2d 6r)4, 
302 Mieh 303—Union Guardian 
Tru.st (\> V lOmery, 290 N \N'. 841, 
292 Mieh 394. 

Neb— Corpus Juris quoted In Tuttle 
V. Wyman, 18 N W 2d 744, 718, 140 
Neb. 14 0 

Okl —-Pavis V. Travis. 52 r.2d 72, 175 
Okl 21. 

C, —Corpus Juris quoted In Domi- 
niek V Rhodes, 24 S E 2d 108, 172, 
202 S C. 12;i. 

0.5 C.J. P 457 note 86. 

41 . UR—I’enn Mut. Eifo Jnfi. Co. of 
I’hiladelpbia, Pa V. Miller. U G Mo , 
32 F Supp 200. 208. appeal dismi.ss- 
ed, CCA.. O’Rrien v. Milbr, 110 
F 2d 499, two ca.se,s, and 0*Rrit>n v 
Northwestern Mut Life Ins. Co, 
lie F.2ci 499. 

42 . NC—Kelly v. Davis, 188 S.E 
853, 211 N C 1. 

S.C.— Corpus Juris cited in Wolfe v 
Wolfe, 56 SE.2d 343, .346, 215 SC 
630— Corpus Juris quoted in Donii- 
niek v. Rhodes. 24 S.E,2d 168, 172, 
202 S.C 139-—Greene v. Brown, 19 
S.E.2d 114, 199 S.C. 218. 

Tex —Pounds v. Jenkins, Civ.App., 
157 S.W.2d 173. 

65 C.J. p 466 note 82. 


Trust and confidence absent 

In eon.slrui'tive trust the relation¬ 
ship of tru.stee and i-e.'-.tul nu<‘ trust 
doe.s not actually exist, .since the 
element of trust and eonfidenee i.s ab¬ 
sent, but the holder of the le«al title 
IS declared to be a trustee on equila- 
iile prineipb's bv reason of somi' tor- 
tiou.M or w'ronKful act—Tcaehi'y v. 
Gurley, 199 S E. 83. 214 N.C. 288 

43. Or—First Nat Bank of North 
Rend v. Uniti'd Stales Fidelity 
Guaranty Co. 271 P 57, 127 Or. 147 

S.C —Corpus Juris cited in Wolfe v 
Wolfe, 56 SR 2d 34 3. 316. 21.5 SC 
530 — Corpus Juris quoted in Domi¬ 
nick V Rhode.s, 24 S E.2a 168, 172. 
202 S C. 139. 

44. Neb,—Rox V. Rox, 21 N W.2d 
868, 146 Neb 826—AViseman v 
Guernsey, 187 N.W. 5.5, 107 Net>. 
647. 

45. Cal —Adams v Rb»om, 142 P.2d 
77,5, 61 Cal.App 2d 315. 

46. Minn—She.arer v. Barnes, 136 N 
AV. 861, 118 Minn. 179 

47. U S —-Rtoehr v. Miller, C C.A.N 
Y . 296 F 414 

48. Tex—Cashion v Ca-shion, Civ. 
App . 242 SAA"2d 468. error refu.sed 

49. IbS—Stoehr v. Miller, C.C.AN. 
Y.. 296 F. 414 

50. S C.-—Dominick v. Rhodes, 24 S. 
E 2d 168, 202 SC. 139. 

51. R.I —Industrial Trust Co. v. 
Colt, 128 A. 200, 46 R.I. 319. 

52. Ky.—^Irons v. U, S Life Ins 
Co., 108 S.W. 904, 128 Ky. 640, 33 

I Ky.L. 46, 129 Am.SR. 318. 
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53. Mieh.—Olitkowaki v St. Oa.si- 
niir's Sav & Ijoan Ass'n, 4 N W.2d 
664, 302 Mich 303 

Tenn—Central Bus Lines v Hamil¬ 
ton Nat Bank. 239 S AA" 2d 583, 34 
Tenn App. 480 

54. US—Kennedy v Seaboard Oil 
Co of Del.. DC Cal., 99 F.Supp, 
730 

55. U.S—International Refuffee Or¬ 
ganization V. Ma^^ land Drydock 
Co., CAMd., 179 F2(] 284. 

56. IbS.—^American Sur. Co. of New 
York V. Baldwin. C.CA.lnd, 90 F, 
2d 708—Itradford v. Chase Nat. 
Bank of City of New York, D.C.N 
Y., 24 F.Siipi) 28, afllrmed, C.C.A., 
Berger v. Chase Nat. Bank of City 
of New York, 105 F 2d 1001, atllrm- 
ed 60 set 707, 309 U.S 632, 84 
I, Ed 990, lehearing denied 60 S. 
Cl 885, 309 U.S. 698. 84 L Ed. 1 037, 
uftirmed Scliram v Chase Nat Bank 
of Cltv of New York. 60 S Ct. 707, 
309 U.S. 632, 84 L Ed 990, rehear¬ 
ing denied 60 S Ct 88.5, .309 U.S. 
698, 84 L Ed. 1037, affirmed War- 
dell V. Chase Nat. Bank of City 
of New York, 60 S Ct 707, 309 U. 
S 632, 84 L Ed. 990, rehearing de¬ 
nied 60 set 8S.5, 309 U.S. 698, 84 
L PM. 1037, affirmed Young v. Chase 
Nat. Bank of City of New York, 
GO S.Ct. 707, 309 U.S. 6.32. 84 L.Ed 
990, rehearing denied 60 S.Ct. 885, 
309 U S. 698, 84 L.Ed. 10.37, afllrm¬ 
ed Feucht V. Chase Nat, Bank of 
City of New York, 60 S Ct. 708, 309 
U.S. 632, 84 LEd, 990, rehearing 
denied 60 S.Ct. 886, 309 U.S. 698, 

1 84 L.Ed. 1037, 
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Revocation. Although a contract with respect to 
property may create an equitable trust in some 
third person, it may be revoked by the parties to it 
without the consent of the third person, dependent 
on the nature of the right in which he is to be 
benefited and the extent of the benefits thus con¬ 
ferred, even though it is apparent that it is intended 
at least in part directly and immediately for his 
benefit A trust arising from the delivery of a 
check to the payee to be used for a certain purpose 
has been held revoked by the death of the maker 
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after payment of the check has been refused for in¬ 
sufficient funds.^* 

b. Fraud or Inequitable Conduct as Essential 
Element 

Some fraudulent or unfair and unconscionable con¬ 
duct rendering it inequitable for the trustee to retain 
absolute title is essential to create a constructive trugt. 

It has been broadly held that fraud, actual or 
constructive, is an essential element in the creation 
or existence of a constructive trust, ^5) although 


N Y.~Boffa V. Bove, 121 N.Y S 2d 
709 

67. Ala.—Woloaoff v. Oadsdrn Land 
& Bids. Corp., 18 So.2d 5C8, 245 
Ala. (i2S. 

sa Pa—^In re Melller’s Estate, 182 
A. 388, 320 Pa. 150 

69. tJ S—New Mexico I’otaah & 
Chemical Co. v Independent J'ol- 
nsh & Chemical Co, C.C.ANM, 
115 F.2d 544—Bcilly v. Wheatley, 
C.C.A Mass , 68 F 2d 297. 

Arlss—^Dawson v. McNaney, 223 r.2d 
907, 71 Ariz. 79—Title Ins 
Co. V. State Tax Commission of 
Arizona, 127 P.2d 341, 59 Ariz 331 

Ark.—^Wofford v. Jackflon, 311 SW.2d 
542, 194 Ark. 1049 

Conn —Monski v. IjUkomsko, 173 A 
897. 118 Conn 636. 

Ill.—Ivowc Foundation v. Northern 
Trust Co, 96 N K 2d H31. 342 Ill 
App. 379—Metropolitan l^ife Ina 
Co. V. Personal Home Movt^ Co. 45 
N.K2d 103, .316 lll.App 448—IClciri 
V. Chieafso Title & Tru^t Co, 14 
N.E.2d 852, 295 lll.App 208. 

Ind—Vance v. Grow, 190 N.E. 747, 
206 Ind 614. 

Iowa—Newell v Tweed, 40 N W 2d 
20, 213 Inwa 90 — McBain V Soren¬ 
sen, 20 NW2d 449, 236 Iowa 996— 
Mead v. City Nat Bank of C'liri- 
ton, 8 N.W.2d 417. 2.32 Iowa 1276 

Mioh—Olitkowski v. St t>isitTiir’s' 
Sav. & Loan As.s’n, 4 N.W.2d 661, 
302 Mich 303—Si-arney v. Clarke, 
275 N.W, 765, 282 Mich .56 

Mo—Milgrarn \ JiHv Equipment Co, 
247 SW.2d (iOS, 362 Mo IPM. 30 A, 
L.K2d 925—Little v Mettee. 93 S 
'W.2d 1000, 338 Mo 122.3—Barker v, 
Blakeley. 93 S.W.2d 981, 338 Mo. 
1189—Gwin V. Gwin, 219 S W 2d 
282, 240 Mo.App. 782— ( Trick v 1 
Heboror. App., 124 S.W.2d 664—' 
Corpus Juris citsd In In re Title 
Guaranty Trust Co., App, 113 S. 
■W.2d 1053, 1056. 

Neb.—Paul v. McGahan, 42 N.W.2d 
172, 152 Neb. 678— Corpus Juris 
cited In Maddox v. Maddox, 38 N.W, 
2d 647, 650, 161 Neb. 626. 

N.J.— Gordon v. Grlfllth, 168 A. 67, 
113 N J.Eq. 554. 

Okl.— Corpus Juris cited lu De Moss 
V. Rule, 152 P.2d 594, 699, 194 Okl. 
440 — Jones V. Jones, 148 P.2d 989, 


194 Okl. 228—Oliphant v Hosers, 
95 P 2d 887. 186 t)kl. 70 
SC —Corpus Juris Quoted iu Wo]f<‘ 

V Wolfe. 56 SE2d 313. 316. 215 S 
C 530—Pominh'k v Rhodes, 21 S 
E 2(1 168. 202 SC 139--All v Pni- 
birnan. 20 .SE2d 741. 200 SC 279, 
159 A LR 9X1— Corpus Juris Quot¬ 
ed In Greene v. Brown, 19 S.E 2d 
Ul. 116, 199 SC 218. 

Tex— Corpus Juris Quoted iu Talley 

V How.sley, 176 S.W.2tl 158. 160. 
142 Tex M 

Wash—GeorKO v. Loutsis, 14.5 1*2(1 
901, 20 Wash 2d 92—Saunders v 
Visser, 145 P.2d 898, 20 Wash 2d 
58. 

Wis —In re Jaeger's Will, 259 N.W. 

8 12. 21H 1. 99 A.L.R 7.38 
V^'yo— Corpus Juris cited in Carpen¬ 
ter & Carpenter v. Kinffham, 109 1‘ 
2d 4 63, 476, 56 Wyo 3J4, rnodined 
on other grounds and rehearing- de¬ 
nied 110 P2d 824. 56 Wyo. 314 
GO CJ. p 4.55 note 77. 

Other statements of rule 

(1) A eotiv.truelive tru.st is found¬ 
ed on fraud either actual or con¬ 
structive 

Ill- Evans \ Berko 97 N.E 2d 316, 
408 Ill 438 

Mo—Thomason v Beery. 235 SW.2d 
308. 361 Mo 424 

(U) Pr.Tud IS gist (if construi'live 
trust—Thomas v Briggs, 189 NE 
389, 98 lnd.App 352 

(3) A (‘(jn-structive trust is horn 
of fraud and pre.supposes fix>ni its be- 

I ginning adver.se elaini of right on 
part (.if trustee h> implication—Col¬ 
lins V tJnllith. Tex Civ.App, 125 S. 
\\’ Jd 419, error refu.sed 

(4) A constructive tru.st generally 
[involves primarily a presence of 

fraud, in view of which equitable ti¬ 
tle or interest should be recogni/.ed 
in some person other than the taker 
of holder of the legal title—Tolle v 
Sawtelle, Tex Civ.App., 246 SW.2d 
916, error refused. 

(5) An involuntary tru.st mu.st be 
predicated on acquisition of propertv 
wdiifh IS impressed with a tiu.st 
knowing that it is so Impressed, or 
on wrongful acquisition of trust res 
under such circumstances that equi¬ 
table principles create a trust.—Cook 
V. Cook, 111 r.2d 322, 17 Cal.2d 639 

1021 


Transactions cannot lightly ha sat 
aside on chancellor's arbitrary or ca- 
pncuiuH View that proceeding w^as 
unfair, but fraudulent conduct wlilch 
deinand.s correction or fru.stration 
through equity must he substantial, 
tangible, and of definite import, and 
mu.st .XI nice at root of the transac¬ 
tion—Atkinson \ Atkinson, 33 S E. 
2d 666. 225 NC 120 

Knowledge of wrongdoing 

(1) The Uh.sis of constructive 
tru.^t.s IS knowledge of wrongdoing, 
v’hich knowledge may be inherent in 
situation as In coses of constructive 
tiust.s imposed on malefactors, or it 
mav he liascd on notice us where 
a party has received a res innocently, 
and after notice, refuses to return it 
or make restitution for it.—Bradford 
V Chose Nat Bank of City of New 
York. DCNY, 24 F.Supp. 28, af¬ 
firmed, C C.A . Berger v. Chase Nat. 
Bank of City of New York, 105 P.2d 
1001. affirmed 60 S Ct 707. 300 U.S 
632, 84 L Ed 900, rehearing denied 
60 set 8X5, 309 U 698. 84 L Ed 
10:!7. affirmed Sdiram v. Cha.se Nat 
Bank o1 City of New York. 60 S.Ct. 

707, 309 ITR 632, 81 L.Kd. 990. re- 
hennrig denied 60 S Ct 885. 309 IT 
S 698, 84 LEd. 1037, affirmed War¬ 
den V (Tia.se Nat Bank of Citv of 
New York, 60 SCI 707, 309 U.S. 632. 
81 LEd 990, rehearing denied 60 S. 
Ct 88.5. 309 U.S. 698, 84 LEd 1037, 
nftirnn‘d Young v Cha.se Nat, Bunk of 
t'lty of New York, 60 S Ct. 707, 309 IT. 
S C,')2, 84 Ed 990, rehearing denied 
60 set 88.5, 309 TT.S. 698 . 84 I> Ed. 
1037, atfirmed Feucht v. Chase Nat. 
Bank of City of New York, 60 S.Ct 

708, 309 U S 632, 84 L.Ed. 990, re- 
bearing denied 60 S.Ct. 886, 309 US 
698, 84 L.Ed. 1037. 

(2) In order to amount to fraudu¬ 
lent mi.sapproprltition of partnership 
fund.s, giving rise to constructive 
tru.sl. employee taking them with 
Iiartnor’s consent must have known 
or lieen legally chargeable with 
knowledge of su< h partner's want of 
Hutiionty—I'feuffer v. Haas, Tex 
Civ App, 55 S.W.2d 111, error dis¬ 
missed, 

DiaBatisfaotion with contract 

When parties have reduced their 
contract to writing, so its meaning 
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Strictly speaking, constructive trusts have no cle¬ 
ment of fraud in them, the court merely using the 
machinery of a trust to afford redress in cases of 
fraud.60 More precisely, some fraudulent or un¬ 
fair and unconscionable conduct is essential to 
create a constructive trust,<51 and there must be some 
unjust enrichment on the part of the trustee by 
something passing from the beneficiary or from 
some one else on the beneficiary’s behalf,and 
no such trust arises where there arc no circum¬ 
stances which make it inequitable for one to hold 
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absolute title to property against another.®^ As 
otherwise expressed, in order to establish a con¬ 
structive trust, there must be some element of fraud, 
cither positive or constructive, which existed at the 
time of the transaction and which influenced the 
cestui que trust, or there must exist a confidential 
relationship and undue influence by virtue of which 
a person has obtained legal title to property which 
he ought not in equity and good conscience, hold 
and cnjoy.®4 However, actuaK’5 or intentional 


can be plainly understood, a dls- 
eatiafled party eannot later, by alleK- 
Ing a different understanding was 
had between parties before written 
contract was entered Into, chanpe 
transaction into a constructive trust 
— FiVans V. Berko, 97 N.K.2d 316, 408 
III. 438. 

60. Mo.— Corpus Juris cited iu 

Suhre v. Bu.sch, 12.1 S W 2d 8, 15, 
343 Mo. 679. 

NC.—^Avery v. Stewart, 48 S.E 775, 
136 N.C. 426. 68 L. Il A. 776 

61. Del—Greenly v. Greenly, 49 A. 
2d 126, 29 Del.Ch 297. 

N.C—^Winner v. Winner, 23 S.E.2d 
251, 222 N.C. 414 

Tex.—Klnzbach Tool Co. v. Corbett- 
Wallace Corp, Civ.App., 145 S.W. 
2d 2.15, reversed on other (grounds 
160 SW2d 509. 138 Tex. 565, 
Similar statements of rule 

(1) Constructive trusts never arise 
except where holder of lesal title ob¬ 
tained it throuph fraud, nnsrcTiro- 
senlation, concealments, undue influ¬ 
ence, duress, or some other wrongful 
act whereby another l.s deprived of 
titl<> t<» his property—Lowe v. Lowe, 
229 S W 2d 412, 312 Ky. 641-iJotson 
V. Dotson. 209 S.W.2d 852, 307 Ky. 
lOG. 

(2) A constructive trust can be ea- 
tablmhed only w'here there i.s fraud 
or uiijiKst ennclniient—(Jeiidler v. 
Sililev State Bank. D.CIowa, 62 F, 
Supp. 805. 

Commlugrllnj of funds 

An equitJiiilc In n or a “constructive 
trust’’ may be iiiipies.si-d wli* re funds 
are commingled with f'pneriil us.sets, 
l>ut to do so there must be con¬ 
scious wron^doinff and, in the ab¬ 
sence of wronirdointJ, no trust can be 
impressed unless there has been an 
actual segregation of the fund.— 
Gearns v. Comm«*rcial Cable Co., 32 N. 
Y,S.2d 856, 117 Mlsc. 1047. 

63. N.Y—White v. White, 119 N.Y. 
S.2d 306. 

Breach of promise 

A court will not declare a construc¬ 
tive trust in cases w'hcre there ha-s 
been a breach of promise unle.s8 there 
is some unjust enrichment under or 
arising out of, the confidential rela¬ 
tionship of the parties.—Leake v. 


Gray, Shillinglaw & Co.. 226 S.W.2d 
29X, 189 Tenn, 574 

63. Cal —Carballo v. McFann, 224 
l».2d 902, 101 CalApp.2d 93 
Ma.sft.—IMutner v Luce. 39 NE2d 
961. 310 Mass 789 

Mich.—^Tlnion Guardian Trust Co v 
Emery. 290 N W. 841, 292 Mich. 
394—Scarney v Clarke, 275 N.W. 
765, 282 Mich. 66. 

Mo—Little V Mettee, 93 S.W 2d 1000, 
338 Mo. 1223 

N Y.—Harlem Church of the Seventh 
Day Adventists v. Greater New 
York Corporation of Seventh Day 
Adventists, 198 NK 615, 289 NY. 
18—American Cities Pow'er & Idght 
Corp. V. Williams, 74 N.Y S 2d 369, 
ufllrmcd 80 N.Y.S 2d 357, 274 App 
D iv. 751, appeal denied 83 NYS 
2d 229. 274 App Div 876. 

Pa—Gray v. Leibert, 63 A.2d 132, 
357 Pa. 130—Metzger v. Cruik- 
shank, 57 A.2d 70.3, 162 Pa Super 
280—St Michael’s Greek Catholic 
Church of Mont Clare v Truck.sess, 
Com.1’1., 60 Montg.Co. 241— Cop«*n- 
haver v, Duncan, Com.Pl., 61 York 
Leg Rec 105 

SC- -Corpus Juris iiuoted lu WolD' 
V. Wolfe. 56 SE.2d 343. 346. 215 
SC 530— Corpus Juris quoted In 
Qreone v Ihown, 19 SE.2d 114, 116, 
199 SC 218 

Tcnn—Cov«rt v Nashville, C. & St 
L I{y„ 208 SW2a 1008, 186 TViin 
112, 1 A l.n.2d 154. 

Tex—Collins v (’ollins, Civ App., 154 
S \V.2d 210, error refu'^ed. 

W.Va—Zogg V Hedges, 29 SK 2d 871, 
126 W.Va 523. 152 A L li 991. 

65 C.J. p ir»6 note 78. 

Theory 

A suit to fasten a constructive 
trust on the defendant must pioceed 
on theory that bo has title to some¬ 
thing which he cannot in good con¬ 
science hold against the plaintiff.— 
Alburn V. Union Tru.st Co., Com Pi., 
80 N.E.2d 721. appeal dismissed 82 
N K.2d 543. 150 Ohio St. 357, certio¬ 
rari domed Alburn v National City 
Bunk of Cleveland, 69 S,Ct. 747, two 
cases, 336 U.S. 937, 93 L.Ed. 1096. 

Compslllag equity 

A constructive trust, being a re- 
jnedial device raised by equity court 
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so as to reach a wrongdoer, will not 
be raised In absence of a compelling 
equity.—Gates v. Coquat, Tex Civ 
App, 210 S.W.2d C14. 

Deed absolute 

A constructive trust does not arise 
where land is conveyed by deed ab¬ 
solute W’here no condition or reserva¬ 
tion IS made therein.—Evans v. Ber¬ 
ko, 97 N E.2d 316. 408 Ill. 438. 
Deposit lu bank account 
The mere fact that money deposit¬ 
ed in bank account under wife’s 
name was derived from husband’s 
business did not, per sc, create con¬ 
structive trust—In re Cohen's Es¬ 
tate, 98 N.T.S 2d 883. 

64. IT.R.—Grand Trunk Western R 
Co V. Chicago & Western Indiana 
R Co, CCA III, 3 31 F.2d 215 

Ill—Compton V. Compton, 111 N.E 
2d 109, 414 III 149—Evans v Berko, 
97 N.E.2d 316, 408 III 438—Heri- 
ncliH V. Rundmakor, 89 N.E 2d 732 
405 Ill 62—^Wood v. Armstrong, 81 
NE2(1 4GS, 401 Ill 111—Stein v 
Stem, 75 N.E.2d 8(>9, 398 Ill 397- 
Gilbert v Cohn, 30 N E 2d 19. 374 
111 152. 

Mums— Yamins v. Zcilz, 76 N.E 2d 
7(.!l 322 Mass, 268. 

Wrongful act 

In order to estaldish an implied oi 
constructive trust, the (‘Vidoneo must 
clc.arly show' a wrongful detcniion til 
j the property, or fraud, undue influ¬ 
ence, the violation of a tru.st, or oth¬ 
er wiongful act by which the prop¬ 
erty Is held lontiary to the rules 
of equity and good conscience—John¬ 
son V. T<ar.son, N.D„ 56 N.W.2d 700. 

65. Anz —Dawson v. McNaney, 223 
P 2d 907. 71 Arlz. 79. 

Colo—Scott V. Boma Inv. Co., 72 P. 

2d 274, 101 Colo. 217. 

Kan—Staab v. Staab, 146 P.2d 447, 
15S Kan. 69. 

Mich—McCreary v. Shields, 52 NW 
2d 853, 333 Mich 290—Digby v 
Thorson. 30 N.W.2d 2C6, 319 Mich, 
524—Scarney v. Clarke, 276 N.W. 
765, 282 Mich, 66. 

Minn —^Petersen v. Swan, 57 N.W 2d 
842. 

N.Y.—Frick v Cone, 290 NY.S. 692. 
160 Mlsc. 450. affirmed 298 N.Y.S 
173, 251 App.Div. 781. 
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fraud®® is not an essential element of a constructive 
trust, and inequitable conduct short of fraud may 
cause equity to impose such a trust,®^ So, a con¬ 
structive trust may be imposed to prevent unjust 
enrichment,®® without regard to actual fraud,®® and 
there may be a constructive trust where retention of 
property or beneficial interest would constitute an 
unconscionable advantage to the holder of the legal 
title, even though its acquisition was not wrongful,'^® 
and irrespective of detriment, injury or damage to 
the person benefited by the trust. 

c. Fraud at Inception of Title 

Fraud or other wrongdoing warranting the Imposition 
of a constructive trust must exist at the inception of title 
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to the property, or Inhere In the transaction by which 
the trustee acquires the title, and fraudulent acts or 
omissions subsequent to the acquisition of title and not 
connected therewith do not give rise to a constructive 
trust. 

In order that fraud or other wrongdoing may give 
rise to a constructive trust, it must exist at the in¬ 
ception of title to the property, or inhere in the 
transaction by which the trustee acquires the title, 
and fraudulent acts or omissions subsequent to the 
acquisition of title and not connected therewith do 
not give rise to a constructive trust.*^® So, a con¬ 
structive trust ordinarily cannot grow out of the 
meie violation of a declaration or agreement of 
trust, whether implied or express, written or ver¬ 
bal,'^* or from a violation of, or refusal to, perform 


Okl.— Corpus Juris cited in De Mo.qs 
V Rule. 152 r.2d 594, 599, 194 Okl. 
440 

To.—(ia.st v. Rnpel, Com.ri., 41 Luz, 

LeK Rppr. 385. 

S r — Corpus Juris cited in Wolfe v 
Wolfe. 66 SE2d 313, 346, 215 SC 
630— Corpus Juris quoted in Uom- 
inlek V Rhodes, 24 S E 2d 168, 172, 
202 SC 139 

S.D—.liieKer V. Sechser, 270 NW. 531, 
65 Sl» 38 

6.5 C..J, V 45(1 note 80. 

Necessary element 

It has app.arently been hold, how- 
over, that aetual fraud Is hei*es.sary 
element of a tni.st ex malencio.—- 
Smith V. Harwell, 136 S.W 2d 172, 199 
Ark. 71>7. 

ConsK^nctlve fraud as suffloient 

The fraud giving rise to a con¬ 
structive trust may be either actual 
or <onstructive, and it siifllces in 
such respect if retention of proper¬ 
ty would constitute an uneon.st lona- 
blo advantage by holder of leg.al ti¬ 
tle over the grantor—Mo.ses v Mo.s- 
es, 53 A 2d 805, 140 N.J Eq. 675, 173 
A.LR. 273. 

Nishonesty and deceit are not n«'c- 
essary ingredients—f'nrker v Blake¬ 
ley, 93 S.AV.2d 9S1, 338 Mo. 1189—In 
re Title Guaranty Trust Co., Mo App., 
113 S.W.2d 1053. 

66. Okl— Corpus Juris cited in De 

Moss V. Rule. 152 I*.2d 694, 699, 194 
Okl. 440. 

Or.—Tate v. Emery, 9 P.2d 136, 139 

Or. 214. 

SC.— Corpus Juri* cited In Wolfe v. 
Wolfe, 66 SE.2d 343, 346, 216 S. 
C. 530— Corpus Juris quoted in 
Dominick v. Rhodes, 24 SR2d 168, 
172, 202 S.C. 139. 

67. D.C.—^Harrington v. Emmerman, 
186 F.2d 767, 88 U.S.App D.C. 23. 

68. QaI. —Dalakis V. Paras, 194 P. 
2d 73G, 86 Cal.App,2d 243, 

Md.—Carter v. Abrumo, 93 A.2d 646, 
201 Md. 303—Fasman v. Pottash- 
nlck, 61 A.2d 664, 188 Md. 105. 


Ma.<?s—Yiimins v. Zeitz, 76 N.E.2cl 
769, 322 Ma.sa 268. 

Minn.—Knox v Knox, 25 N.W.2d 225, 
222 Mum 477. 

Mo—Korlier v, Rowe, 156 SW2d 925 
N..T — Prifti'oll V. Riirlington-Bri.stol 
Bridge Co. 99 A.2d 829. 28 N .7 
.Super 1—^MoscS V Mo.'.e.s, 63 A 2d 
80.'., HON .1 En 075. 173 A E Jl 273 
NT. —Amerir.m Cities Power & Eighl 
Corn V Williams, 74 N T .«=? 2d 3(hi. 
nfliimed 80 N Y S 2d 3.57, 274 App 
Div 751, upiieol deini'd 83 N.Y.S 
2d 229, 274 App lUv. X7«. 
Belatiouship of oonddence 

TTnjust eiirieliment under cover of 
relationship of confldence, and not 
promise alone, or brc.ich only, au¬ 
thorize.*? court to declare constructive 
Iru.st to redress a wrong.—In re Van 
Mumirig’s Estate, 277 N.Y.S. 684, 154 
Misc. 300. 

69. NY.—I’lnk v. Title tJuarantoe & 
Tru.st Co., 8 N.E.2d 321, 274 N.T. 
167, reargiimcnt domed 10 N.E.2d 
575, 274 N.Y. 610 

70. N..T—Ptrolch v. Watson, 74 A. 
2d 697, 5 N..T. 268—^Moses v. Moses, 
53 A 2d 805. 140 N J.Eq 675, 173 A. 
L.R. 273. 

71. U.S.—Pratt V. Shell Petroleum 
Corp, C.CAKan., 100 F.2d 833, cer¬ 
tiorari denied 69 S.Ct. 776, 306 U S 
659, 83 L.Ed. 1056. 

73. Ala.—Duncan v. Leonard, 37 So 
2d 210. 

Conn.—Reynolds v. Reynolds, 183 A 
394, 121 Conn. 153. 

Ind,—Vance v. Grow, 190 N.E. 747, 
206 Ind. 614. 

Pa—Klemfelter v. Kleinfelter, Com 
I’l , 1 Lebanon 28, 

Wussh —Richards v. Lockhart, 24 P. 

2d 113, 173 Wash. 668. 

65 C J V 458 note 95. 

Ths mlsrepressntatloa which will 
create a trust must be made before 
or at the time when legal title Is ac¬ 
quired by promisor.—Gnffln v. Griilin, 
141 S.\V.2d 16, 200 Ark. 794—David¬ 
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son V. Edwards, 270 S.W. 94, 168 Ark. 
306. 

Zatentioa or pnrposs 

Ordinarily, doctrine of constnietive 
tru.st applies to inception of trans- 
art ion with respect to ■which ft Is as- 
Hcrtcd, and not to cficct of suiisc- 
riuent events on iransactioii except 
in.sofnr as .such events I'nay refl(*ct 
on intention or puipose of p? r'son 
sought to lie t'h.'uged at time trans- 
a? tion wu.s conhuiuin.Lted—Corbet I v. 
llospelhorn, 191 A. 691, 172 Md, 257 
Beal property 

fl) A constructive trust In real 
propcTlj mu,st arise, if at all, at the 
tinii! the legal title i.h acquired.— 
Elliert V. Wnjilc.s-Platter Co., Tex. 
Civ.App,, 166 S.W 2d 146, error re¬ 
fused. 

(2) A conalructivo trust In realtv 
may be created by a parol agree¬ 
ment made prior to, or oontoinpornni'- 
ously with, the execution of the oon- 
veyanoe.—Moore v. Terry, 170 S \V.2d 
29, 293 Ky. 737. 

73. Wa.sh.—Itiohards v. Jjockhart, 24 
F.2d 113, 17.3 Wash. 668. 

65 C..1. p 458 note 96. 

Projnise mads after acquieition of 
title to property, to hold .such prop¬ 
erty In trust, or <llspo.s(> of it In a 
particular way, docs not give rise 
to a constructive trust. 

Ark.—Grimn v Gntrin, 141 S W 2d 16, 
200 Ark. 794. 

Flu— Corpua Juris cited iu Crockett 
V Crockett, 199 So. 337, 338, 146 
Fia. 311. 

65 C.J. P 468 note 96 |a]. 

74. Md.—Carter v. Abramo, 93 A. 
2d 516, 201 Md. .303. 

Mo—I’urvis V Hardin, 122 SW.2d 
936, 343 Mo. 652. 

65 C.J. p 468 note 97. 

Wroujful deposit 

Fact that trust company as trus¬ 
tee under trust deed violated express 
trust imposed on It by trust deed 
in depositing trust funds m t>anking 
department of trust company with 
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a promise to, or agreement with, the person seeking 
to establish the trust to convey property to him,"^® 
or from mere failure to pay the purchase money 
for property conveyed,^® although where the cir¬ 
cumstances are such that a constructive trust would 
arise in the absence of any agreement, the existence 
of such an agreement will not prevent a trust aris- 
ingJ7 Likewise, a denial that any trust exists,7® or 
a resort to the statute of frauds to defeat the en¬ 
forcement of a parol trust or obligation,'^® is not 
such a fraud as to give rise to a constructive trust. 

3 140. Statutory Provisions in General 

Under some statutes, an involuntary trust may be 
impressed where gam le acquired by fraud, mistake, or 
the like, and no conditions other than those stated in the 
statute need not be shown. Statutes restricting the pur¬ 
poses for which express trusts may be created, or abol- 
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Ishing certain resulting trusts, do not apply to construe* 
tlve trusts or prevent them from arising. 

In some jurisdictions constructive trusts may be 
declared by a court under statutes which provide 
that an involuntary trust shall arise where gain is 
acquired by fraud, mistake, or the like, or that one 
so acquiring gain shall be an involuntary trustee. 

A trust arising under such a statute is a constructive 
trust,and in order to create such a trust, as de¬ 
fined in the .statute, no conditions other than those 
stated in the statute arc nccessary.82 go, under the 
statute, actual fraud is not required, to siqiiiort the 
trust, constructive fraud being sufficient,nor is 
any actual or express fiduciary rclationsluj) between 
the parties essential and, in accordance with the 
general rule, discussed supra § 139 b, such a trust 
docs not arise out of any wrong done at a time 


knowlodf^e of imppndinfi; lnsnlv<>nry 
of company did not constitute trust 
company trustee ex maleflcio, since 
con.structlve trust is only raised to 
Impress trust on property wheie none 
exists, but where one should exist — 
Newark Piatributinif Terminals Co v 
Hospelhorn. 191 A. 707, 172 Md. 291 

76. Conn—Reynolds v. Reynolds, 
183 A 394, 121 Conn 193. 

III.—Stein V. Stem, 75 N.B.2d 869, 
398 111. 397. 

Mo—Rich V. Williams, 222 SW2d 
726. 

Pa.—Thomas v. St Jo.seph’s Polish 
Nat Catholic ("hurch of McKees 
Rocks. 22 A 2<i 661, 343 T*n 328 
Tex—Roach v (Irant, 130 S \V 2il 
1019, 134 Tex 10. 

Wyo— Corpus Juris cited in Carpen¬ 
ter & ('Iirpentcr v KmRham, 109 I’ 
2<i 41.3, 470, .96 Wyo 311, modified 
on other Rrounds and rehearing de¬ 
nied 110 l’2d 821, 5G Wjo. 314. 

65 C J. p 458 note 98. 

Aerreement to share estate 

(1) A claim against estate seeking 
to enforce an oial .aRreeinent to share 
e.state of deceased requires .spei ilic 
performance of contract and is not 
a case fur impressinK a I'onstruct ive 
trust on estate as,set.s --In re J.oflus’ 
Kstate, 85 N.Y S 2d 244, 193 Misc. 701. 

(2) The doctrine of constructive 
trust was inapplicable to a < onvey- 
ance of property by mother during 
her lifetime to dutiful son who was 
alisent at tune deed was exci-uted and 
wlio had not met attorney who draft¬ 
ed the deed until after his mother's 
death, notwithstanding nssiiram-es 
given other lieirs after mother’.s 
death, that each would get hia share 
of the property—Rico v. Allen, 28 
N.W.2d 91, 318 Mich 246. 

Appointment of property 

Where organizer of company did 
not perform Ofireement to reimburse 


one investing money therein by mak¬ 
ing him appointee of property com¬ 
ing to organizer under his uncle’s 
W'lll, such property could not be 
charged with trust in favor of in¬ 
vestor—Vinton V. Pratt, 117 N.E 
919, 228 Mass 468. LR.A 19181) 343 

70. Md—Morns v. Ra.sst, 126 A. 499, 
145 Md 22. 

66 C J. p 468 note 99. 

77. Miss.—I'ltchford v. Howard, 46 
So 2d 142. 208 Miss 5«7—Adcock 
V. Merthants & Mfrs Bank of Bl- 
lisvilfe, 42 So 2d 427, 207 Mi.s.s. 
448 

66 C.J. p 459 note 1. 

Parol agreement 

Where transaction Is such that at 
moinenl title passes constructive 
trust would ari.se in alisenee of paiol 
agreement, such agreement will not 
prevent trust Hn.suig.—McDonnell v. 
Holden, 186 N B. 672. 3.52 Ill 362 

78. Ill—Stem v. Stem. 75 NE,2d 869, 
398 111 3.97. 

Mo—J'urvjs V Hardin, 122 S.W'2d 
936, .34.3 Mo. 652 

65 C.J. p 459 note 2. 

79. Mass—Southwlck v. Spevak, 147 
N K. 886. 2;)2 Mass 364. 

66 C J. p 469 note 3, 

80. Pal.—Strausburg v. Connor, 215 
l’.2d 509, 96 Cal App 2d .398—An- 
gele.s Securities Corp v. l.iUton, 117 
r 2d 741, 47 Cal App 2d 202 

66 CJ. p 459 note 5 
Bellance on oral promise 
lender statute providing that one 
who gains a thing by fraud is an 
involuntary trustee of the thing gam¬ 
ed, for lienefit of person who would 
otherwise have had it. where gran¬ 
tor convey.s property to another in 
reliance on oral promise of the lat¬ 
ter to hold property in tru.st for 
grantor or a third person, and gran¬ 
tee subsequently repudiates trust, 
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the trust la enforced in favor of the 
intended beneflemry—Orel la v. John- 
.son. 242 l‘2d 5, .38 Cal.2d 693. 

irndne influence 

Where mother through undue In¬ 
fluence caused diiughter to execute 
will excluding daughter's husband, 
who di.smlss(‘d contest of wife's will 
and petition for removal of mother 
a.s guardian of daughter’s estate on 
.sole consideration of oral promise of 
mother to will husband equivalent of 
daughter's e.state and niece of moth¬ 
er u,scd undue Influence to obtain her 
realty and to be named in will as sole 
heir, constructive trust was properly 
imposed on parcel of realty to which 
Piece held title to extent of hus¬ 
band’s claim —^IVest v. Stalnbac'k, 240 
r2d 31)6. 108 Cal.App 2d 806, 

No fraud 

.statute providing that one who 
Rams thing by fraud is involuntary 
tiuatce did not make deceased, who 
executed note for borrowed money 
with W'hicli he bought cattle, trus¬ 
tee for lender, where there was no 
fraud—Hanson v. Beaver, 251 N.W 
891. 62 SD. 116 

81. Cal.—West v. Stainbaek, 240 P. 
2d 366. 108 Cal App 2d 806—Straus¬ 
burg v (^»nno^. 21.5 P.2d 509, 96 
Cal.App.2d 398. 

65 C J. p 459 note 6. 

82 . Cal —We.st V. Stamlmck, 240 P 
2d *366, 108 Cal App 2d 806—Rankin 
V. Satir, 171 I>.2d 78, 75 Cal Ai)p.2d 
691. 

83 . S D —Duscombe v. Grig.sby, 78 
N.W 357, 11 S I>. 408. 

84 . Cal—Strausburg v. Connor, 21.5 
r.2d 609, 96 Cal.App 2d 39S—Ran¬ 
kin V Satir, 171 l'.2d 78, 76 Cal. 
App 2d 691. 

S.D.—Farmers & Traders Bank v. 
Kimball Milling Co.. 47 N.W. 402. 
1 S.D. 388, 36 AmS.R. 739. 
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subsequent to the acquisition of property or funds, 
but only that at the time of taking title.®® 

A statute restricting the purposes for which ex¬ 
press trusts may be created does not apply to con¬ 
structive trusts or prevent them from arising.®® 

Statute ahoUshinq certain resulting trusts. A 
statute abolishing llio rule of the common law that 
a trust results uhcre a grant is made to one for a 
consideration paid by another docs not prevent the 
raising or existence of a constructive trust. 

Statute as to voluntary trusts. A statute provid¬ 
ing that a voluntary trust is created by any words 
or acts of the tmstor indicating an intention to cre¬ 
ate a trust, and the subject, purpose, and beneficiary 
thereof, has no application to a constructive tnist 


TRUSTS §§ 140-141 

A statute prohibiting substitutions and fidei com- 
missa applies to and abolishes express trusts only, 
and does not prevent constructive trusts from aris¬ 
ing or being enforced.®® 

§ 141. Statute of Frauds, and Statutes Pro¬ 
hibiting Parol Trusts 

The statute of frauds, and statutes prohibiting parol 
trusts have no application to constructive trusts, and do 
not prevent the establishment or enforcement thereof. 

Inasmuch as constructive trusts arise by con¬ 
struction or operation of law and not by agreement 
or intention, as discussed supra § 139, the statute of 
frauds, and statutes prohibiting parol trusts, have 
no application to such trusts, and do not prevent 
the establishment or enforcement thereof,®® since 


85. Cal.—Rarr v. 0'Donn«*ll. 18 P. | 
429, 76 Cal 469, 9 Am S R. 242. 

86. Minn.—Knox v. Knox, 26 K.W 
2d 225, 222 Minn. 477. 

NT—^Wi'stfrn Union Tel Co. v. 
.Shepard, 62 N.E. 164. 169 N.T. 170, 
68 L..R.A 115. 

87 . N T —Long^ Island R. Co. v. City 
of New York, 64 N.T,S.2d 391. 

66 C.J p 469 note 14. 

Extrinsic egnltles 

The statute prohibiting creation of 
trust where a grant for a valuable 
consideration is made to one person 
and the consideration therefor is 
paid by another docs not manifest 
intent to obstruct the recofinition of 
tru.st.s ex maleflcio or con.strurtive 
tru.sts, where, in addition to payment 
of the purchase price or considera¬ 
tion, other or extrinsic equities ex¬ 
ist. but the statute has no efCert on 
trusts constructively mipo.sod ub a 
conH(‘(iuen(*e not of payment alone, 
but <if payment, In combination with 
other equities —Uong l.s1and R. Co 
V. City of New York, supra, 

88. Cal.—Laurloella v. Lauricclla, 
118 r. 430, ICl Cal. 61. 

89. U.S.—Gaines v. Chew, La., 2 
How, 619, 11 L.Ed. 402. 

90 . U.S —Ka.slshke v. Keppler, C C 
AOki, 158 P.2d 809—In re Tute- 
Jones & Co., D C Pa , 85 F .Supp 971, 

Cal.—Mazzera v. Wolf, 1S3 I’.2d 619, 
30 Cal.2d 631—.Slromer.son v. Aver- 
111, 133 P.2d 617, reheard 141 T’2d 
732. 22 Cal 2d 808—Walter II Tam- 
mert Co. v Woodson, App., 270 P. 
2d 96—West v. Stainliaek, 240 P.2d 
366. 108 Cal.App.2d 806—Edward.s 
V. Edwards, 202 r.2d 689, 90 Cal, 
App.2d 33—.Swarthout v. Gentry, 
144 P.2d 38. 62 CaI.App.2d 68— 
Robertson v. Summeril, 102 P.2d 
347, 39 Cal.App.2d 62—Harvey v. 
Ballagh. 101 P.2d 147, 38 Cal.App. 
2d 348. 

Colo.—Hoff V. Armbruster, 242 P.2d 
604, 126 Colo. 198—Hahn v. Pitts, 
193 P.2d 716, 118 Colo. 173—^Vande- 
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wide V. Vandewlele. 136 P.2d 523. 
110 Colo 566. 

Conn.—Worohey v. Slhleth, 71 A.2d 
80, 136 Conn, 352-—Reynolds v 

Reynold.s, 183 A. 394, 121 Conn 15.3 

D.C —Bennett v. Bennett. D C.. 83 F 
Supp 19—Major v. Shaver, DC, 6 
FR.D. 207. 

Gn —Pittman v. Pittman. 26 S E 2d 
764, 196 Gn 397. 

Idaho —Melgard v. Moscow Idaho 
Seed Co., 261 P.2d 646, 73 Idaho 
266. 

Ill—Bremer v. Bremer, 194 N K 2d ; 
290, 411 Ill 464—Kopter v. Crillv, | 
91 N.E.2d 410 405 Ill. 42.6—Black | 
v. Gray. 87 N.E.2d 635, 402 III. .09:? 
—Murray v Behrendt, 76 N K 2d 
431, 399 III. 22—Stein v. Stem, 7.0 
N.E 2d 869. 398 HI 397—Kuzlik V. 
Kwaany, 49 N E 2d 212, 383 III 
3.64—Glese v Terry, 4 6 N.E 2d 90. j 
382 Ill. 34—Gilbert v. Cohn, 30 N B 
2d 19. 374 HI 452—Jones v, Felix. 
23 N E 2d 706, 372 III. 262—Ropacki 
V. Rnpaekl. 188 N.E. 400, 354 Ill. 
502—Jones v. Katz, 69 N.E.2d 637, 
:!25 HI App 66. 

Kan—Kf>lzman v. Papish, 219 P.2d 
42.'i, 169 Kan. 431. 

Ky —Swaner v. Hash, 166 S.W.2d 852, 
288 Ky 485. 

Me - —S.iere v. Sacre, 55 A.2d 592, 

' 1 13 Me 80, 173 A.L R. 1261. 

Mcl—Shives V. Rorjyman, 69 A.2d 802, 
194 Md 29—Fasm.in v Pottashnick, 
51 A 2d 664, IHK Md 105. 

Mich— Corpus Juris quoted lu Kren 
V. Rubin, 61 N.W 2d 9, 13, 338 Mieh. 
288—Chlebek v. Mikrut, 68 N W.2d 
126. 336 Mich. 414—Ulgby v. Thor- 
s«>n, 30 N.W.2d 266. .319 Mich. .524— 
Trlppensec v. Rice, 20 N.W,2d 172, 
312 Mieh, 233—^Evanoff v. Hall, 17 
N.W.2d 724. 310 Mich. 487— Corpus 

I Juris quoted la Stephenson v. 
Golden, 276 N.W. 849, 863, 279 

Mich. 710. 

Minn.—Whitten v. Wright, 289 N.W. 
609, 206 Minn. 423. 

Miss.—Smith V Smith, 62 So.2d 1, 
211 Miss. 481—^Adcock v. Merchants 
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& Mfra. Bank of Elllsvllte, 42 So. 
2d 427, 207 Miss. 448—Triplett r. 
Brldgforth. 38 So.2d 756, 205 Miss. 
328. 

Mo.—Beach V. Beach, 307 S.W.2d 481 
—Strype v. Lewis, 180 S.W.2d 688, 
3.52 Mo. 1004. 1.55 A.LR. 99—Par¬ 
ker v. Blakeley. 9.3 S.W.2d 981, 338 
Mo. 11S!)—Janssen v. Christian, 
App., 67 S.W.2d 692. 

Mont—Campanello v. Mercer, 227 P. 
2d SI 2. 124 Mont. 628—Opp v. 

Boggs. 193 P.2d 379, 121 Mont. 131 
—Whiteomb v. Koechel, 168 P.2d 
496, 117 Mont. 329. 

Nob.—Wiskooil V. Kliment, 50 N.W. 
2d 780, 155 Neb. 103—Maddox v. 
Maddox, 38 N.W.2d 547. 161 Nob. 
026—Watkins v. Walts. 28 N.W.2d 
206, 118 Neb. 643—Reotz v. Olson, 
20 N W.2d 687, 146 Nob. C21— 

fl'Shea V. O’Shea, 11 N.W.2d 640. 
1 13 Neb. 843. 

Nev.—Davidson v, Streeter, 234 P.2d 
79.1, 1.8 Nev. 427. 

N.H —Morgan v Morgan, 47 A.2d 669, 
94 Nil lift—French v. Pearson, 45 
A 2d 300, 94 N.II. 18. 

N.J—Stretch v. Watson, 69 A 2d 
OOfi, 6 N .T Super 4.56. affirmed in 
part, reversed In part on oth(>r 
lin.unds 74 A 2d 597, 6 N..T. 268. 

N Y,—Piittison v. I’atti.son, 92 N E 2d 
890. 301 N.Y 65—Latham v. Father 
Dlvino, 85 NE2d 168, 299 N.Y. 22, 
reargument denied 86 N.E.2d 114, 
299 N.Y. 599, 11 A.L R 2d 802— 
Fraw liealtv Co. v. Natanson, 185 
N.E. 679, 261 N.T. 396—Kaplan v. 
Meyer, 66 N.y.S.2d 765, 271 App. 
Div. 837—Hiller v. Calmac Oil & 
Gas Corp., 10 N.Y.S 2d 531, 258 App. 
Div. 78. affirmed 16 N.Y.S.2d 104, 
258 App.Dlv. 78—Moglla v. Clark. 
9 NYS.2d 413, 266 App.Dlv. 847 
—Costa V. Pratt, 98 N.y.S.2d 116, 
197 Misc. 252—O’Boyle v Brenner, 
73 N.Y.S.2a 687, 189 Mlsc. 1058, 
modifled on other grounds 79 N.Y. 
S.2d 84. 273 App.Dlv. 683, appeal 
dismissed 96 N.E.2d 47, 301 N.Y. 
686—Ciufo V. Ciufo, 60 N Y.S.2d 
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§ 141 TRUSTS 


such statutes are meant to prevent frauds and not 
to encourage them,^! and a court of equity will not 
permit a person to shield himself behind the statute 
of frauds in order to perpetrate a fraud.92 So it 
is frequently said that a constructive trust may be 
established by parol evidence, as discussed infra § 
157. On the other hand, where there is not such 
fraud or wrongdoing as to warrant the establishment 


and enforcement of a constructive trust, a parol 
agreement with respect to realty remains within the 
application of the statute of frauds and no trust 
can validly be raised.®* 

Parol authorization of agent to buy land. Ac¬ 
cording to some of the authorities, where one em¬ 
ploys an agent to buy land, who buys it for him- 


848. 186 M18C. 1000—In re Buehler’s 
Estate, 69 N.T.S.2d 766, 186 Mlsc. 
30G, amrmed 70 N.Y.S.2d 139, 272 
Apn.DJv 767, appeal denied 73 N.Y. 
S.2d 485, 272 App-DIv. 794—Bogrera 
V. Ropers, 22 N Y.S 2d 669. 174 

Miac 841, motion denied 27 N.Y.S. 
2d 1008, affirmed 28 N.Y S.2d 743, 
262 App.Div. 798—In re Kyte’s 
Will, 22 N.Y.S.2d 236, 174 Misc. 
1094—Frick v Cone. 290 NTS. 692. 
160 Mtsc 450. affirmed 298 NYS 
173. 251 App Div 781—In Tc Toth’s 
Will, 279 N.YS. 95, 155 Mi.ic 116. 
affirmed 283 N Y.S. 428, 246 App 
Di\. 622—Evelyn v. Alleync, 118 
N.Y.S 2d 830—In re Keegan's Will. 
114 N y S 2a 217—Te.sauro v, Tes- 
auro, 112 N y S 2d 246—Meltzor v. 
KocnlKSberfi, 99 N Y.S 2d 143, af¬ 
firmed 100 N.Y S 2d 692, 277 App. 
Div 10,60, appeal denied 102 NY. 

S. 2d 454, 278 App Div 670, affirmed 
99 NE2d G79. 302 N.Y. 623—Mc¬ 
Gowan V. McGowan, 99 N.Y..S.2d 25, 
affirmed 98 N T S 2d 390. 277 App 
Div. 897—Tohta v. Pratt, 08 N.Y.S. 
2d 148, affirmed 96 N.Y.S 2d 868. 277 
App Div. 806—Wnuk v. Wnuk. 95 N. 

T. S.2d 264. affirmed 96 N.Y S.2d 687, 
27G App Div 1102—Alonzo v. Alon¬ 
zo. 6’2 N Y.S.2d 99, affirmed 62 N.Y. 
S 2d 818, 270 App Div 977, appeal 
denied 63 N Y S.2d 844. 270 App. 
Div 1076—Hartkopf v. Hesse, 49 N. 
Y.S.2d 162. 

Okl —Johnson v. Johnson. 205 P.2d 
314, 201 Okl. 268—Wngrht v. Logan, 
66 P.2d 1217, 179 Okl 360. 

Pa-—Kalyvas v. Kalyvas, 89 A.2d 819, 
371 Pa 371—IlamberK v. Barsky, 
60 A 2d 345, 356 Pa. 462—Metzger 
V. Metzger, 14 A 2d 285, 338 Pa 
664, 129 A.L.R. 683—Gross v. Gross. 
Com.Pl., 60 Dauph.Co. 460—Gaat v. 
Engel, Com.Pl., 41 Luz.Leg.Reg. 
S85—Rreese v. Rhoades, Com PI.. 
36 Luz Leg Reg. 341—Klein v. Zodl, 
Com PL, 29 NoithCo. 84. 

S.C.—Gardner v Nash, 82 S.E,2d 123 
—Searson v. Webb, 38 S.E.2d 664, 
208 S C. 463—^All v. Prlllaman, 20 
S.E 2d 741, 200 S.C. 279, 169 A.L.R. 
981. 

Tenn.—Brunson v. Gladlsh, 126 S.W. 

2d 144, 174 Tenn. 309, 

Tex.—Fitz-Geraid v. Hull, 237 S.W. 
2d 256, 160 Tex. 39—Edwards v. 
Strong, 213 S.W.2d 079, 147 Tex. 
166—Pope V. Garrett, 211 S W.2d 
669, 147 Tex. 18—Erwin v. Hays, 
CIv.App., 267 S.W.2d 884, error re¬ 
fused no reversible error—Tolle v. 
Sawtelle, CIv.App.. 246 S.W.2d 916, 


error refused—^Howard v. O’Neal, 
CIv.App., 246 S W.2d 907, error re¬ 
fused no reversible error—^Hull v. 
Fitz-Gerald. Civ App., 232 S W.2d 
93. affirmed 237 S.W.2d 256, 160 
Tex. 39—^Johnson v. Dickey, Civ. 
App., 231 S W 2d 952, error refused 
no reversible error—Grasty v. 
Wood. Civ.App, 230 S W 2d 668, er¬ 
ror refused no reversible error— 
Sevlne v. Ilelssner, Clv.App, 220 S. 
W.2d 704. reversed on other 
grounds 224 S W.2d 184, 148 TOx 
34 5—Edwards v. Strong, Civ.App., 
207 S W.2d 665. reformed. 213 S W. 
2d 979, 147 Tex 165—Jarrett v. 
Hall, Civ App., 207 S W 2d 261— 
Gray v MilLs, Civ.App, 206 S.W.2d 
278, affirmed 210 S.W.2d 985, 147 
Tex 33. 

Utah— Pilaws v. Jensen, 209 P.2d 229, 
116 Utah 212. 

I Vt.—Vilas V. Seith, 189 A. 862, 108 
Vt. 526 

Va.—Sutton v. Sutton. 72 S E 2d 275. 

I 194 va. 179—Horne V. Holley, 188 
SE 169. 1C7 Va 234 
Wash —Kausky v Ko.sten, 179 P.2d 
950, 27 Wash 2d 721. 

WLs.—Shevel v. Warter, 41 N.W.2d 
603. 256 WLs. 603 
66 C J. p 459 note 20. 

Admissibility of parol evidence to 
establish constructive trust see in¬ 
fra 5 157. 

Express trusts and statute of frauds 
see supra §S 31-41. 

Express or Implied exception 

The statutory requirement that a 
trust must l»e created by a written 
instrument does not apply In the 
case of creation of a constructive 
trust because of fraud or wrongdo¬ 
ing of the trustee, since trusts ex 
maleflclo are either expressly or 
tacitly excepted from statutory pro¬ 
visions —Krrn v. Rubin, 61 N.W.2d 
9, 338 Mich. 288. 

Oonfldentlal relationship j 

Where a formal writing is not in I 
evidence because of a situation grow- | 
mg out of the very confidential re¬ 
lationship of husband and wife, the 
statute of frauds may not bo inter¬ 
posed as a defense.—^Sands v. Sands, 
118 N.T.S.2d 690. 

Be scission of ooatzact 

Petition asking rescission for fraud 
of contract involving stock, and to 
have stock impressed with implied 
trust or judgment for its market 
value, was not generally demurrable 
as seeking to ingraft implied trust 
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on written contract by parol.—Scho¬ 
field V. Burns, 172 S.E. B69, 173 Ga. 
186. 

Bepresentations as to credit 

Statutes exempting bank from lia¬ 
bility for cashier’s oral representa¬ 
tions as to another’s credit did not 
prevent assignees of notes sold by 
cashier, accompanied by forged finan¬ 
cial statements, from establishing 
preferred claims and impressing 
hank's funds with trust for amount 
obtained by bank through ca.shler’s 
fraud —Beall v. Farniers’ Exchange 
Bank of Gallatin. Mo., 76 S.W.2d 
1098. 

91. Mich—Corpus Juris quoted In 

Kren v. Rubin, 61 N.W.2d 9. 13, 338 
Ml(h. 2S8—Corpus Juris quoted in 
I Stephenson v. Golden, 276 N.W, 
849, 279 Mich. 710. 

j 65 C J p 460 note 21. 

92. Md—Carter v. Ahramo, 93 A.2d 

I 546, 201 Md. 303—Grimes v. 

I Gilmes, 40 A.2d 68, 184 Md. 69 

Mich —Corpus Juris quoted In Krcn 
V. Rubin, 61 N W.2d 9, 13. 338 Mich 
288—Corpus Juris quoted in Ste¬ 
phenson V. Golden, 276 N.W. 849, 
863, 279 Mich 710 

SC—aea^.^on v. Webb, 38 SE.2d 654, 
208 S.C 453, 

S.D.—Kelly v. Gram, 38 N.W.2d 460, 
73 SD. 11. 

6.5 C.J. p 460 note 22. 

93. U.S.—Nelson Development Oo. v. 
Ohio Oil Co.. D.C.IIL, 46 F.Supp 
933. 

Mo—Jankowski v. Dslfert, 201 S.W. 

2d 331, 366 Mo. 184. 

Absolute deed 

Parol evidence cannot change an 
absolute deed into one of trust, in 
absence of fraud, a.ccldent, or mis¬ 
take. 

Ind.—Costa v. Costa, App., 116 N.B. 
2d 516. 

N.J.—DeMarco v. Estlow, 86 A. 2d 
446, 18 N.J.Super. 30, affirmed 91 
A.2d 272. 21 N.J.Super. 866. 
Absence of ooafidential rslatloujliip 
Where nothing in pleadings or 
proof indicated that plaintiff's wife, 
to whom ho had conveyed realty, oc¬ 
cupied the position of advisor or 
counsellor to her husband, no con¬ 
fidential relationship waa shown, and 
m absence of such proof, statute of 
frauds barred enforcement of wife’s 
oral promise to reconvey such realty 
to her husband.—Stewart v. Hooks, 
94 A.2d 766, 872 Pa. 642. 
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self and denies the trust, and no part of the purchase 
money is paid by the principal, and there is no writ¬ 
ten agfreement, he cannot compel the agent to con¬ 
vey the estate to him, as that would be in violation 
of the statute of frauds but in a number of 
other decisions the contrary has been held.^^ 

Termination of trnst. Although a constructive 
trust in lands may be terminated by parol, there can¬ 
not be an oral extinguishment or surrender of the 
beneficial interest to the trustee where the trust 
grows out of abuse of a confidential relationship 
induced by close kinship.^® 

§ 142. Particular Matters as Giving Rise to 
Constructive Trust 

Generally, any transaction may be the basis tor ere- 
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•tlno « constructive trust where tor any reason the de¬ 
fendant holds funds which In equity and good conscience 
should be possessed by the plaintiff, and the forms and 
varieties of constructive trusts are practically without 
limit. 

Generally, any transaction may be the basis for 
creating a constructive trust where for any reason 
defendant holds funds which in equity and good con¬ 
science should be possessed by plaintiflf.^'^ The forms 
and varieties of constructive trusts are practically 
without limit,such trusts being raised, broadly 
speaking, whenever necessary to prevent injustice.^® 
It has been held, however, that the doctrine of con¬ 
structive trust must be applied with caution,^ and 
that the doctrine cannot be invoked to broaden the 
basis of equity jurisdiction or to bring within its 


94 . Maas—Cann v. Barry, 199 NE 
905, 299 Mass. 313. 

(35 C.J. p 461 note 25. 

Violation of duty by agent to pur¬ 
chase as raising constructive trust 
generally see Infra fi 161c. 

Bequlrement of writing for employ¬ 
ment agreement 

Under statute providing an agree¬ 
ment employing an agent or broker 
to sell or purchase realty for com- 
I)ensation shall be void unless In 
writing and signed by the party to 
be charged therewith, where real es¬ 
tate broker orally employed as an 
agent to negotiate for his principal 
the purchase of land violated princi¬ 
pal’s confidence and purchased land 
with own money and thereafter sold 
land at a profit, breach of verbal 
promise wa.s not sufficient basis on 
which to establish a constructive 
trust or a trust ex maleflcio In pro¬ 
ceeds of sale—Carkonen v. AIImtIs, 
n r.2d 899, 196 Wash. 676, 135 A.U.R. 
209. 

95. Ky. —Whitsoll v. Porter, 217 S 
W.2d oil, 309 Ky. 247. 

Mich.—Stephenson v. Golden, 272 N 
W. 881, 279 Mich. 4 93, modified on 
other grourubs on rehearing 276 N 
W. 849, 279 Mich 710. 

N.M.—Rice V. First Nat. Bank in Al¬ 
buquerque, 171 P.2d 318, 60 N M 
99. 

N.Y.—Kaplan v, Meyer, 65 N.Y.S 2d 
766, 271 App.Uiv. 837. 

Wis.—Faust v. Murray, 16 N.W.2d 
793, 245 Wls. 643. 

65 C.J. p 461 note 26. 

TSfo eonslderatlon 

A parol agreement, by which de¬ 
fendants were to purchase certain 
lands at a scavenger sale In the name 
of plaintiff, was not unenforceable 
under the statute of frauds as an 
agreement relating to real estate, 
but under the agreement defendants 
were the agents of plaintiff and could 
be made to account ns constructive 


trustees notwithstanding agents re¬ 
ceived no consideration for acting as 
such and they advanced their own 
money with which to purchase such 
lands.—Trippenaee v. Rice, 20 N W 
2d 172, 312 Mich. 233. 

Purchase on commission 
De.spite provision of statute re¬ 
quiring agreement whereby broker 
is retained to purchase land on com- 1 
mission to be In writing, brokers who 
were employed under oral contract 
to purchase land for another, but 
who wrongfully purchaised It for 
themselves, would be held accounta¬ 
ble as constructive trustees for u.se 
and benefit of partio.s by whom bro¬ 
kers had been employed —Harris v. 
Dunn, 234 P.2d 821, 55 N M. 434, 27 A, 
L,R.2d 1277. 

96. N.J.—^Mosea v. Moses, 63 A 2d 
805. 

97. U S.—Grand Trunk Western R. 
Co v. Chicago & Weslorn Indiana 
R. Co, CCA.Ill., 131 F2d 216. 

Ill—Seliastian v Sf-oinor, 90 N.E 2d 
922, 340 111 App. 218. 

Violation of established principle 
Whenever the clrcunj.Htancea of a 
< r.'in.'.action are such that the person 
who lakes the legal estate in prop¬ 
erty cannot also enjoy the l»enpflciaJ 
interest without necessarily violat¬ 
ing some e.stab]i.shed principle of 
equity the court will immediately 
raise a constructive trust and fasten 
It on the conscience of the legal own¬ 
er so as to convert him Into a trus¬ 
tee for the persons who. In equity, 
are entitled to the beneficial enjoy¬ 
ment.—Steinmetz v. Kern, 32 N E.2d 
161, 375 Ill. 616. 

98. U.S.—New Mexico Potash & 
Chemical Co. v. Independent Pot¬ 
ash & Chemical Co., C.C.A.N.M., 116 
F.2d 644. 

Ariz.—Flckert v. Miller, 111 P.2d 60, 
64, 67 Anz. 94. 

Mich.—Union Guardian Trust Co. v. 
Emery, 290 N.W. 841, 202 Mich. 
394. 


Okl — Corpus Juris cited In De Moss 
V. Rule, 162 F.2d 694. 699, 194 Okl. 
440. 

S C.— Corpus Juris quoted In Domi¬ 
nick V. Rhodes. 24 S.E.2d 168, 172. 
202 S.C. 139. 

65 C.J, p 467 note 87. 

99. US—Knight Newspapers v. 

Commissioner of Internal Revenue, 
C.C.A.6, 143 F.2d 1007. 154 A,L.R. 
12C7. 

Ky.—Roed v, Reed, 117 S.W.2d 211, 
273 Ky. 502. 

Mich—Digl.y v, Thor.son, 80 N.W.2d 
266, 319 Mich. 624—Union Guard¬ 
ian Trust Co v. Emery, 290 N.W. 
841. 292 Miih 3t)4—Scnniev v. 

Clarke. 275 N.W. 765, 282 Mich. 66. 
NY—Latham v. I'Athor Divine, 86 N. 
E 2d 168, 229 N Y 22, roargument 
denied 86 N E 2d 114, 299 NY. 699, 
11 A L.R 2d 802 

Okl — Corpus Juris cited in De Moss 
v. Rule, 152 P. 694, 699, 194 Okl. 
440 

SC —Corpus Juris quoted in Domi¬ 
nick V. Rhode.s, 24 S.E 2d 168, 172, 
202 SC. 139. 

66 C.J. p 457 note 88. 

Efficient instrument 

The doctrine of tru.sts Is the most 
pnicient instrument in the hands of 
a chancellor for maintaining justice, 
good faith, and good conscience.— 
ll( ed V. Kellerman, D C Pa., 40 F. 
Supp. 46. motion dismissed 2 F.R.D. 
195. 

1. N.C.—Atkinson v. Atkinson, 83 
S E.2d 660, 225 N.C. 120. 

Xteason for rule 

A constructive trust must be used 
with caution, especially where proof 
of wrongful acts rests in parol, in 
order that trust may not defeat the 
purpose of statute of wills, statute 
of descent and distribution, or stat¬ 
ute of frauds—I’ope v. Garrett, 211 
S.VV.2d 569, 147 Tex. 18. 
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cognizance situations which have heretofore escaped 
the comprehension of a long recognized rule.* 

Each case allegedy involving a constructive trust 
is to be determined from the facts, circumstances, 
and conditions as presented therein.* Particular 
circumstances have been held not to give rise to a 
constructive trust,^ as in transactions involving 
amounts received under contracts,^ attorneys’ fees,® 
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improvements on real property,^ insurance policies,* 
leases,* and right to rents.!® A constructive trust 
docs not arise out of a breach of a written con¬ 
tract,!! and the mere failure to perform an agree¬ 
ment or to carry out a promise cannot in itself give 
rise to a constructive trust, since such a breach does 
not in itself constitute fraud or abuse of confidence 
requisite to the existence of a constructive trust.!* 


0. NC.—^Atkinson v. Atkinson, 83 S. | 
E!.2a 666 , 225 N.C. 120. I 

3. Neb.—^Jenklns v. Jenkins, 86 N. | 
W 2d 637, 161 Neb. 113 

N.T.—In re Wechsler's Estate, 13 N. 

Y.S 2d 940. 171 Misc 738. 

Tex.—Simmons v. Wilson, Civ.App., 
216 S.W.2d 847. 

4 . Cal.—Holtze v. Holtze, 42 P.2d | 
323, 2 Cal.2d 566—Simpson v. Gll- 
lis, 32 P.2d 1071, 1 Cal.2d 42—Sul-1 
ly V. Kern Drilling Corp , App.. 272 
P.2d 549—Padilla v. Padilla, 3 00 P. 
2d 1093, 38 Cal.App.2d 319. 

Fla.—^Harper v. Strong, 184 So. 848. 
135 Fla. 10. 

Ill—Nelson v. John B. Colegrove & 
Co. State Bank. 188 NE 461. 354 
Ill. 408—City of Rochelle v. Stock¬ 
ing. 82 N,E.2d (593. 336 Ill App. 6 — 
Chicago Law School v. First Nat. 
Bank, 18 N.E.2d 659, 298 Ill App. 
623. 

Iowa—McBaln v. Sorensen, 20 N.W. 

2d 449, 236 Iowa 096. 

Ky—Lewis & Co v. Radford, 267 S. 
W.2d 6 C—Reed v. Reed. 117 S W. 
2d 211, 273 Ky. 602. 

Md—Masters v. Masters, 89 A.2d 
576. 200 Md 318. 

Mass—Vamins v. Zcitz, 76 N.E.2d 
769, 322 M.a.s 8 . 208—^Thimcr v. Luce, 
39 NE2d 961, 310 Ma.ss. 789, 

Nev.—Pine Grove Nev (JdIcJ Min. Co. 

V. Freeman, 171 P.2d 3G6, 63 Nev. 
367. 

N.T.—Tlppen v. King, 61 N Y S 2d 
298, 187 Misc. 160. 

NC—McGurk v. Moore, 67 S E.2d 
63. 234 N.C. 248. 

5. C.—Wolfe V. Wolfe, 66 S E 2d 343, 
216 SC. 530. 

Tenn,—Kslick v. Friedman, 235 S W. 

2d 808. 191 Tenn. 647, 

Tex.—Ulmer v. Ulmer, 162 S W,2d 
944, 139 Tex. .32(1—Muller v Kil- 
1am, Civ.App., 229 S W.2d 899—El¬ 
bert v, Waples-Platter Co., Civ 
App., 166 S.W.2d 146, error rcfu.scd 
—Collins V. Collins, Civ.App, 154 
S,W.2d 210, error refused—^Ander¬ 
son V. Powell. Civ.App., 117 S W.2d 
167, error dismissed. 

Wash.—Raymond v, MacFaddcn, 160 
P.2d 829, 21 Wash 2d 328. 

W.Va.—Bank of Mill Creek v. Elk 
Horn Coal Corp., 67 S.E 2d 736, 133 

W. Va. 639. 

SCaterlols used la ooastrnetlon 

In suit to recover personal decree 
against Individuals for materials al¬ 


legedly sold to religious organization 
for use In construction of church in -1 
dividual defendants could not be re¬ 
garded as trustees of a trust in In- 
vitum where church or Its trustees 
had legal title to the materials — 
Buettner Bros. v. Good Hope Mission¬ 
ary Baptist Church, 18 So.2d 75, 246 
Ala. 553. 

Uanagemeat of estate 

Where heirs of estate of an intes¬ 
tate entered into agreement designat¬ 
ing one of them to manage estate for 
benedt of all Joint owners and ten¬ 
ants in common, without an adminis¬ 
trator, subject to claims of creditors, 
person so designated did not act as 
trustee in invilum—Mclnnis v. Sut¬ 
ton. Ala., 70 So 2d 625. 

S> U.S.—Consolidated Flour Mills v. 
Ph. Orth Co, CCA.W 1 S., 114 P 2d 
898. 132 ALR. 697. 

Fla,—Columbia Bank for Coopera- 
tive.s V Okeelanta Sugar Co-op., 62 
So.2d 67D. 

6. Ill—Klein V. Chicago Title & 
Trust Co.. 14 N.B.2d 852, 295 Ill. 
App 208. 

Pa.—St. MK-liael’s Greek Catholic 
Church of Mont Clare v. Trucksess, 
Com PI. 60 Montg.Co 241. 

7. Md—Masters v. Masters, 89 A.2d 
676, 200 Md 318. 

W.Va.—Spencer v Williams, 170 S 
E. 179, 113 W.Va. 687, 89 A.L.R. 
1451. 

8 . US—^American Ins. Co. v. Park¬ 
er, (' A Va . 181 F 2d 53. 

Ml'h—Ilicks* K.Hlote v. Cary, 62 N. 
W.2d 361. 332 Mich. 606. 

9 . Ma.ss.—Yamins v Zeitz, 76 NE. 
2d 769, 322 Ma.s.s. 268. 

Tex —Ebbcrls v McLean, 98 S.W.2d 
352. 128 Tex. 573. 

VVa.sh —Itaymond v. MacFadden, 150 
P 2d S29, 31 Wash 2d 328. 

Iiease to competitor 

Where business property was 
leased to tenant's competitor on ten¬ 
ant’s failure to exercise option to re¬ 
new lease and it was not shown that 
any conildcntial or fiduciary relation¬ 
ship existed between tenant and 
competitor, or that competitor owed 
any duty toward tenant, tenant was 
not entitled to a decree that compet¬ 
itor acquired its leasehold estate as 
a "constructive trustee" of tenant.— 
Goldberg’s Corp. v, Goldberg Realty 
& Inv. Co., 36 A 2d 122, 134 N.J.Eq 
, 415. 


10 . Mo—In ro Title Guaranty Trust 
Co, App. 113 S.W2d 1053. 

N.J —Hockenjos v. Federal Deposit 
Ins. Corp., 199 A. 696, 16 N.J.Misc. 
312. 

11. Ill —Evans v. Berko, 97 N.E.2d 
316, 408 III. 438. 

xro beaefleial Interest 

A party to a contract has no such 
beneficial interest in the property 
which is subject of the contract as 
will give rise to a constructive trust 
—Page V, Joplin Nat. Bank & Trust 
Co., 265 S.W.2d 821, 363 Mo. 1008. 
Unenforceable contract 

A mere violation of an unenforce¬ 
able contract does not raise a con¬ 
structive trust as to real property.— 
Elliott V. Wood, 212 P.2d 906, 85 Cal. 
App 2d 314. 

Agreement to pay money 
Failure of an agreement to pay 
money received from a particular 
source does not ju.stify equity in im¬ 
posing a lien or tru.st on money so 
received by promisor.—Hutchins v. 
Hutchins, 41 A 2d 612, 141 Me. 183. 

12. U.S—^Nelson Development Co. 
V. Ohio Oil Co., D.C.in., 45 F.Supp. 
933 

in —Pity of Rochelle v. Stocking, 82 
NE.2d 693. 336 Ill App. 6 
T-px—^Warner v. Venture Petroleum 
Corp, Civ.App., 188 S.W 2d 596, re¬ 
fused without merit—Talley v. 
Howsley, Civ.App., 170 S W 2d 240, 
nttirined 176 S.W.2a 158, 142 Tex. 
81. 

I Other statement of mla 

To establish a constructive trust, 
there must have been an original 
misrepresentation by means of which 
legal title was obtained, an original 
intention to circumvene or some 
plan to get the better bargain; and, 

I in the ab.senee of some clear evidence 
of fraud, impo.sitlon, or mistake at 
time of execution of a conveyance, 
a grantee’s subsequent refutation of 
, an alleged parol promi.so is not a 
fraud against which equity can re- 
i lieve.—Scott v. Scott, 67 S.E,2d 470. 

I 216 S.C. 280. 
j Contract to sell land 

(1) The mere fact that vendor has 
' refused to carry out informal voida¬ 
ble contract to sell land is not ade¬ 
quate ground on which to declare a 
"constructive trust" in favor of ven¬ 
dee—^Nelson Development Co. v. 
Ohio Oil Co., D,C.lll., 45 F.Supp. 833. 
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Also, a constructive trust cannot be based on a 
theory that a prior oral contract supersedes a writ¬ 
ten contract, since all prior negotiations, discussions, 
and propositions are merged into the writing, and 
the rights of the parties arc governed by it.'i^ Merc 
failure to pay a debt will not give rise to a con¬ 
structive trust,and no trust arises merely because 
of the refunding or repaying of a part of the pur¬ 
chase price for a transfer of property after title has 
vested in the named grantee."*^ Whether a con¬ 
structive trust arises from a transaction in which 
the consideration runs from one and the benefit re¬ 
sults to another depends on the intention of the par¬ 
ties 

§ 143. - Mistake 

A constructive trust ordinarily arises in favor of the 
rightful owner of property where, through a mistake of 
fact, title to, and apparent ownership of, property right¬ 
fully belonging to such person Is obtained by another. 

Where, through a mistake of fact, title to, and 
apparent ownership of, property rightfully belong¬ 
ing to one person is obtained by another, a con¬ 
structive trust ordinarily arises in favor of the 
rightful owner of such property.i^ So where, by 
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mistake, one obtains a conveyance of more land,^® 
or a greater interest or estate,than that to which 
he is entitled, he becomes a constructive trustee of 
the excess; and where a decedent’s estate is ad¬ 
ministered and distributed as that of an intestate, 
and thereafter a will is discovered which bequeaths 
or devises the property to different persons, the 
distributees arc to be treated as constructive trus¬ 
tees for the persons entitled under the will.2® Like¬ 
wise, one who receives money to which he is not 
entitled, through mistake of fact, may be treated as 
a trustee thereof for the rightful owner;2i and if 
one who has received property by mistake conveys 
It to an innocent purchaser, and receives the con¬ 
sideration therefor, he becomes a trustee of the 
amount received-^ or, as has been held, of the full 
value of the property,-® for the true owner. Ordi¬ 
narily, however, in a case of money paid and re¬ 
ceived by mistake, the payee is not to be held a trus¬ 
tee, since the mistake is one which can be remedied 
at law.®^ Where the circumstances do not establish 
“mistake” within the terms of a statute providing 
for the imposition of a constructive trust, no such 
relief may be obtained 2® 


(2) A Rrantee'a more failure to 
pay grantor’s debt, aocurod by trust 
deed lien on land conveyed partly in 
•‘onsidcration of grantee’s assump¬ 
tion of such debt, did not constitute 
"fraud” cr#»atinff "constructive trust” 
for grantor and his heirs in n.inernia 
('xoepted from conveyance after gran¬ 
tee’s purchase of land, with excep¬ 
tion of speeifled mineral mtere.st. 
from lienholder, who acquired land 
at foreclosure sale—Talley v Ilow.s- 
ley, CivApp, 170 S.W.2d 240, afilrm- 
cd 176 SW.2d 158, 142 Tex. 81. 

13. Ill—Evans v. Uerko, 97 N.E.2d 
316, 408 Ill, 438. 

14. U.S—McKey v. Paradise, Ill, 57 
set. 124, 299 ITS 119, 81 I. Ed. 75 
—Continental Illinois Nat. Hank & 
Tru.‘3t Co V. Continental Illinois 
Nat. Bank, CC.A.TII, 87 P.L’d 934 

Ill.—City of Rochelle v Stoekmg, 82 
N.R 2d 693. *36 Ill.App. 6. 

Pa—Rumbaugh v. Lance, Com.PI., 39 
Luz Leg Reg. 414. 

Unseenred debt 

The mere failure to pay an unse¬ 
cured debt cannot be ground for im¬ 
pressing a constructive tru.st on n-.Tl 
estate.—Landram v Robertson, Tex 
Clv.App.. 195 SW.2d 170, error re¬ 
fused no reversible error. 

16. Tex.—Kountze v. Smith, 144 S. 
W.2d 261, 135 Tex. 643. 

1®. N.T.—In re Cohen’s Estate, 98 
N.Y.S.2d 883. 

17. U.S.—Knight Newspapers v. C. 
I. R., C C.A.6, 148 F.2d 1007, 164 A. 
LkR. 1267. 


U.S — Corpus Jnris cited ia Tinited 
Staten v. Hnrt, D C.Pa , 12 F Supp 
696, 597, amrnied, C.C.A., 90 F 2d 
987 

Conn—Fitch v. State, 86 A 2a 718, 
138 Conn 634. 

Ill—Seba.ntian v Stamer, 90 N E 2d 
922, 240 Ill App 218 
Me—Strout v. Buiges.s, 68 A 2tl 241, 
141 Me 26.‘{, 32 A.L R 2d 029 
Mic-h—Potfor V. l.indsay. 60 N W 2d 
1.13, .2.27 Mich 401 

Ohio—Steiner v. Feeycz, 50 N E 2d 
617, 72 Ohio App. 18—Rice v. 

Jame.s, 6 Ohio Siipp 24 4 
Tex —SiiTimon.n v. Wilson, Civ.App., 
216 SW.2d 847. 

65 C.J p 461 note 27. 

Mistake without fraud 

Under i»roper ejreum.stancc.n, mis¬ 
take, although unconnected with 
fraud, will .arrant relief under the 
Code providing that one who gains a 
thing bv fraud, accident, mistake, un¬ 
due Inlluenei’, the violation of a trust, 
or other wrongful art, is. unless he 
has some better right thereto, an In¬ 
voluntary tru.stee of the thing gained, 
for the benefit of the person who 
would otherwise have had it—Ilew- 
ett V. Linstead, 122 P.2d 362, 49 Cal. 
App.2d 607, 

Interest as Joint tenant 

Where deed was made to plaintiff 
and to defendant as joint tenants un¬ 
der a mistake of fact and law and 
defendant had no present interest m 
property, court properly determined 
that defendant held record title to 
property as a Joint tenant with plain¬ 
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tiff as an Involuntary trustee for 
PbiintifT—Rrow'n v. Volz, 204 P 2d 
no, 90 Cul.App 2d 793. 

18. SD—Rufte County v. Gaver, 49 
N W2d 4 66. 74 SD 134. 

6.'> C J p 4 01 note 28. 

19. Tex—Rigg.s v. Poling, Clv.App., 
134 SW.2d 801, error dismisacd, 
judgment correct 

66 C J p 461 note 29 

20. Cal.—In re Walker’.s Estate, 117 
P. 610, 360 (kil 647, 36 L R A..N.S., 
789. 

on CJ p 461 note 30 

21. IT ,S—In rc Berry, N.Y,. 147 F, 
208, 77 C.CA 434. 

Fund paid to sheriff 
A con.striietlve trust mny be the 
proper remedy to purehn'-er a( in¬ 
valid t.TX sale, where fund was paid 
to alienff under mistake as to v.aJId- 
ity of .such sale—Olivere v, Taylor 
6.>; A.2fl 723. 31 Del Ch 63. 

22. Ind —^Andrews v. Andrew .s, 12 
Ind. 34 8. 

23. Neb—Coggswell v. Griflith, 36 
N.W. 638, 23 Neb. 334. 

24. Puerto Rico.—Ponce & Gusyama 
R Co, V. American R Co. of Porto 
Rico, 7 Puerto Rieo Fed. 131. 

25. Cal—Hewett v. Linstead, 122 
l»,2d 352, 49 Cal.App.2d 607. 

Rejected claim 

Executrix, who gave statutory no¬ 
tice of hearing for distribution of 
estate as required by statute, and 
who acted In good faith, was not 
guilty of "extrinsic fraud” or "mis- 
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§ 144. - Invalidity of Conveyance or 

Transfer 

A grantee of property under an Invalid conveyance 
or transfer becomes a constructive trustee of the prop¬ 
erty for the benefit of the owner thereof; and the con¬ 
sideration paid, or property purchased therewith by the 
grantor is to be deemed as held in trust for the grantee. 

It has been held that a grantee of property under 
an invalid conveyance or transfer becomes a con¬ 
structive trustee of the property,^6 or, if he sells it, 
of the consideration received therefor,27 for the 
benefit of the owner of the property; and that the 
consideration paid,28 or property purchased there¬ 
with by the grantor,29 is to be deemed as held in 
trust for the grantee. According to some authority, 
however, if a conveyance is invalid the title remains 
in the grantor, and the grantee cannot be deemed 
to be a constructive trustee.29 It has also been held 
that where property is conveyed for a consideration 
and not as a gift, and the conveyance is ineffective 


due to fraud or mutual mistake to transfer the 
whole or a part of the property, equity will treat the 
transaction as though there were a precedent con¬ 
tract to transfer and will impose a constructive trust 
based on the duty of the transferor to complete the 
transfer for which he received consideration.^! 

The destruction of an unrecorded deed by the 
parties thereto, with the intention by both to aban¬ 
don the conveyance and restore title to the grantor, 
creates such an equitable right in the grantor that 
the grantee is considered as holding title in trust 
only, for the grantor’s benefit.22 

Invalidity of attempt to create express trust does 
not give rise to a constructive trust in favor of the 
beneficiary of the intended express trust,23 but 
has been held to raise a constructive trust in favor 
of the settlor or trustor, or those succeeding to his 
intcrcst.3'1 The fact, however, that the same per- 


take”. In failing to discover that ac¬ 
tion had been filed on rejected claim, 
and. on diaeoverinK the flllnj-T of the 
action, to inform the court, and hold¬ 
er of claim was not entitled to have 
a trust imposed in hl.s favor on the 
e.state—Thayer v. Fish, 122 P 2d 358, 
49 Cal App 2d 018. 

28. Cal.—Hall v. Citizens Nat, Trust 
& Sav Bank of Hos Aniroles, 128 P 
2d 545, 63 Cal.App 2d G25. 

Ill—Mauricau v, Haugen, 56 NE2d 
2fi7, 3S7 Ill ISO 

N y.—In re Colbert's Estate, 101 N 
rSL’d 6 06. 

Pa—Ililkcr V. I’achuta, Com.Pl,, 3 
West Co 1. 

Wu.sh—In re T'eterson’s Estate, 123 
1’ 2d 733, 12 Wash 2d GSG 
05 C J p 462 note 35 
rraudulent conveyance 

Where wlfe’.s <-onvevance of realty 
to her .sister was fr.iudulent as lo 
hushand’.s children under a jiiint will 
exeouti'd hy husband and wife which 
embodied an antcnupti.al <’oiitr;irt, 
children were entitled to nnpn s.s a 
trust on the realty and to ol>tuni 
specific performance of the ♦•ontract 
—Dy Jong V. Huyser, 11 N.AV 2d 56G, 
233 Iowa 1315. 

Prior contract of sale 

A purcha.ser of realty who is not a ] 
bona fide purchaser without notice 
takes realty .subject to any prior 
equity and hold.s it as a cori.strucLivc 
tru.stee in favor of a third person 
claiming under a prior contract of 
sale—Ihondell v. Turover, 72 A 2d 
697, 195 Md. 251. 

Profits 

Where grantor is permitted to re¬ 
scind conveyances for fraud, the 
grantor may at her election either 
charge grantee a.s the constructive 
trustee with the profits derived from 
property while it was wrongfully 


held by grantee, or charge grantee 
with its fair rental value for such 
period.—Lang v Glraudo, 40 N.E.2d 
707, 311 Mass. 132. 

Constructive trust held not estah- 
lisliad 

Cal —Perry v. Manning, 241 P.2d 43. 

3 09 Cal.App.2d 557. 

Mo—Vurdell v Vardell, 222 SW.2d 
7C3—Cantlcy v. Beard. 98 S.W.2d 
730, 339 Mo 619. 

Ohio—p'idellty & C.as. Co of N. Y. v 
Nile.s Bank Co.. 71 N.E.2d 742. 79 
Ohio App. 15. 

I 27. Wa.sh.—In re I’eterson's Estate, 

! 123 i*2d 73.3, 12 Wn.sh 2d 686. 

i 65 C.J p 462 note 36. 

23. NY,—Pxovisiotial Government 

of French Bepuhlic v. Cabot, 53 N 
Y fi 2d 293, afilrnied 55 N Y S 2d 
121, 269 App Piv. 745, appeal de¬ 
nied 56 N.Y S 2d 412, 269 App Div. 
773. 

65 C J. p 462 note 37, 

Improvements 

Where grantee who.sc n.ame fa add¬ 
ed by grantor to deed after delivery, 
under the mistaken belief that he was 
a coou ncr of the property, m.ide 
valuable improvement.s thereto, he is 
not Ihereliy entitled to have a con-; 
structive trust declared In his favor. 
—Platter v. PlatU'r, 82 I’a Dist. & Co | 
123, 15 Sow Leg.J. 294. I 

29. N.C.—Boss V. Davis, 29 S.E. 338, 
122 N.C. 265. 

65 C.J. p 462 note 38. 

30. Vt.—Baxter v. Currier, 13 Vt. 
616. 

Mere breach of contract 

Where vendor acted an good faith 
in selling property and purclia.se 
money note, but title was unmarket¬ 
able, purchasers were not entitled to 
a lien on homestead purchased with 
proceeds, since in absence of fraud 
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there was no constructive trust but 
a mere breach of contract, agnlnst 
which the home.stead exemption must 
be recognized—Sutton v. Ford, 220 
S.W 2d 125. 216 Ark. 269. 

I 31. Me.—Strout v, Burgess, 68 A.2d 
241. 144 Me. 263, 12 A.L.R.2d 939 

32. Iowa—Wilder v. Conlon, 30 N 
W.2d 7G4, 239 Iowa 187. 

33. Minn—Harney v. Harney, 213 
I N.W. 38. 170 Mmn. 4 79. 

Wis—In re Jaeger’s Will. 2.'^9 N.W, 
842, 218 Wis. 1, 99 A L.R 738. 
TTnlawful purpose 

Generally, equity will not at the 
in.stance of a beneficiary effect by 
wav of a resulting or a constructive 
trust the accomplishment of a pur- 
l)ose which, because of illegality or 
violation of public policy, is beyond 
the powers of an expres.s trust.— 
State ex rel. Squire v Central Unit¬ 
ed Nat P>ank, 4 Ohio Supp. 269. 

Title under statute 

Where court found th.3t tru.stee 
heid title to Inml under statute hy a 
trust created by, Init not contained or 
declared in, conveyance to trustee, or 
by a conveyance made to trustee 
without declaring name of bcneflci- 
arv, thcic was no constructive trust, 
but an express trust to enable trus¬ 
tee to deal freely with such land.— 
Thioccio V Magnnha Petroleum Co, 
C.C.A.Tex, 141 F,2d 934, certiorari 
denied 65 S.Ct. 276, 323 U.S. 785 , 89 
LEd 627. 

34. N.J —Moses v. Moses. 63 A 2d 
805, 140 N J.Eq. 575, 173 A.L.R. 273. 

G5 C J. p 462 note 42. 

Freseucd of basic elements 

Where attempt is made to create 
trust, and basic elements of Intent, 
purpose, and subject matter are pres¬ 
ent, but trust is unenforceable be¬ 
cause of statute of frauds or some 
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son or persons are beneficiaries of the constructive 
trust as would have been beneficiaries of the intend¬ 
ed express trust is not fatal to the creation of the 
constructive trust, in such a case, and does not 
prevent it from arising.86 It has also been held that 
the rule that a voluntary express trust which fails 
because the settlor did not effectively convey title 
to the trustee will not be enforced in equity by 
impressing the subject matter of the trust in the 
hands of the settlor with a constructive trust in 
favor of the intended beneficiary does not apply to 
an intended transfer founded on a valuable con¬ 
sideration. 3 6 

§ 145. - Fraud in General 

The frauds or wrongs for which courts will give relief 
by impressing a constructive trust are those for which 
the courts In the exercise of their legal powers will give 
damages as compensation. 

As a general rule, the frauds or wrongs for which 
courts in the exercise of equitable powers will give 
relief by impressing a constructive trust arc those 
for which the courts in the exercise of their legal 
powers will give damages as compensation.*"'^ As 
discussed supra § 13^1 b, fraud is generally a neces¬ 
sary element for the imposition of a constructive 
trust, and such fraud may be actual or constructive. 
Constructive fraud giving rise to a constructive 
trust may exist in any act or omission which is 
contrary to legal or equitable duty or trust or con- 
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fidence Justly reposed and which is contrary to good 
conscience and operates to the injury of another.*® 
Where one person by his promise to buy, hold, or 
dispose of realty for another's benefit induces action 
or forbearance, it is fraud if the promise is not en¬ 
forced, and the promisee will be treated as a trus¬ 
tee for the benefit of the party interested.** 

§ 146. - Fraud or Other Wrong in Ac¬ 

quisition of Property in General 

a. General rules 

b. Particular transactions giving rise to 

trust 

a. General Buies 

A person who acquires land op other property by 
fraud, misrerpresentation, imposition, or concealment, or 
under any other such circumstances as to render it in¬ 
equitable tor him to retain the property, is In equity to 
be regarded as a trustee ex maleficio thereof for a person 
who suffers by reason of the fraud or other wrong, and 
who IS equitably entitled to the property. 

It is a general principle that one who acquires 
land or other property by fraud, misrepresentation, 
inilHisitioii, or concealment, or under any other such 
circumstances as to render it inequitable for him 
to retain the property, is in equity to be regarded as 
a trustee ex maleficio thereof for a person who suf¬ 
fers by reason of the fraud or other wrong, and 
who IS equitably entitled to the proiierty,**® even 


other Invalidating cause, trustee can¬ 
not keep the property Individually 
but will be declared a constructive 
trustee—In re Games’ Estate, 100 P. 
2d 1065, 16 Ciil.2d 256, 

TTaJust enrlcluneat 
Where an express trust falls for 
want of a written manifestation, 
equity may, through the formula of a 
constructive trust, grant relief 
against unjust enrichment that would 
otherwise ensue,—Stretch v. Watson, 
74 A.2d 697. 6 N.J. 268. 

35. R.I.—Broadway Bldg. Co. v. Sal- 
afla. 132 A. 527. 47 R.I. 263, 45 A.L. 
R. 847- 

38. Me.—Strout v. Burgess, 68 A. 2d 
241, 144 Me. 263, 12 A.UR.2d 939. 

37. Tex.—McCabe v. Camblano, Civ. 
App., 212 S.W.2d 237. 

38. N.T.—Frick v. Cone, 290 NTS. 
692, 160 Misc. 450. affirmed 298 N. 
T.S. 173, 261 App.Dlv. 781. 

Variety of traiLsactioas 
"Constructive fraud" Is term ap¬ 
plied to great variety of transactions 
which equity regards as wrongful, to 
which it attributes same or similar 
effects as of actual fraud, and for 
which it gives same or similar relief 
as for real fraud.'—^Winger v. Chicago 


City Bank & Trust Co, 67 N.E 2d 265. 

394 Ill. 94. 

39. Mo—Janssen v. Christian, 67 S, 
W2d 692. 

40. U S—Continental Illinois Nnt 
Bank & Tru.st Co. v. Continental Il¬ 
linois Nat Bank. C.CAin.. 87 F 2d 
934—Twohlg V Lawrence Ware¬ 
house Co, DC.Iowa, 118 F Supp 
322—Brown v. New York Life Ins. 

I Co., DC Or, 68 P.Supp. 252, afflrm- 
ed, CC.A.. 162 F.2d 246—U. S. v 
Bennett, D.C Wash., 67 F.Supp 670 
—U. S. V. Newbury Mfg Co., DC 
Mass., 36 F.Supp €02, motion de¬ 
nied. C.C.A. 123 F.2d 463. 

Ala.—Tipton v. Tipton, 67 So.2d 94 , 
267 Ala 32—^Knowles v. Canant, 61 
So.2d 356, 255 Ala. 331'—-Bevels v. 
Hall, 21 So.2d 326, 246 Ala. 430— 
Street v. Pitts, 192 So. 268, 238 
Ala 531. 

Arlz.—^Eckert v. Miller, 111 P.2d 60, 
57 Ariz 94. 

Cal.—Balnbridge v. Stoner, 106 P.2d 
423, 16 Cal.2d 423—^Johnson v. 

Clark, 61 P.2d 767, 7 Cal 2d 629— 
West v, Stalnback. 240 P.2d 366, 108 
Cal.App.2d 806—Rivero v. Thomas, 
194 r.2d 533, 86 Cal.App.2d 225— 
Leathers v. Leathers, 174 P.2d 876, 
77 Cal. App 2d 134—Sampson v. 
Bruder, 118 P,2d 28, 47 Cal.App.2d 
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I 431—Hatch v. Penzner, 113 P.2d 
2.05. 44 Cal App 2d 874—^Forman v. 

I Goldberg. 108 P.2d 983, 42 Cal.App, 

I 2d 30H. 

Fla—Hell v. Smith, 32 So.2d 829. 169 
Fla. 817. 175 A.L.R. 695—Fjckllng 
Properties v. Smith. 1C7 So. 42, 123 
Fla. 656. 

Ga.—Trapnell v. Swalnsboro Produc¬ 
tion Credit Ass’n, 66 S.E.2d 179, 
208 Ga. 89—Sykes v. Reeves, 24 S. 
E.2d 688, 196 Ga 687—Griffin v. 
Booth, 167 S.E. 294. 176 Ga 1. 

III.—^Mlethe v. Miethe, 101 N.E.2d 
671, 410 III. 226—Such v. Hajlcek, 
4 N.E.2d 836. 364 III. 602—Brennan 
v. PersBelll, 187 N.E. 820, 353 Ill. 
630—McDonnell v. Holden, 185 N. 
B. 672, 362 Ill. 362—^People ex rel. 
Nelson v. Central Mfg. Dlst. Bank, 
28 N.E.2d 164, 306 Ill,App. IB- 
Wood V. Kelley. 281 Ill.App. 207— 
Kreger v. Hart, 271 Ill.App. 362. 

Iowa.—Ranee v. Gaddis, 284 N.W. 
468, 226 Iowa 631—Ellason v. Ste* 
phens, 246 N.W. 771, 216 Iowa 601. 

Ky—Fresh v. Dunokln, 206 S.W.2d 
203, 306 Ky. 87——Moore v, Terry, 
170 S.W.2d 29, 293 Ky. 727—Hunt 
V. Picklesimer, 162 S.W. 2d 27, 290 
Ky. 673. 

Me.—Strout v. Burgess, 68 A,2d 241, 
144 Me. 263. 12 A.L.R.2d 939. 
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though such beneficiary may never have had any I or a fiduciary relationship, fraud alone, either actual 
legal estate therein.*^ It is to be observed, hovir- I or constructive, will not give rise to a trust,^* since, 
ever, that in the absence of equitable considerations • as has been pointed out, if it were otherwise all per- 


Md.—Carter v. Abramo, 93 A.2d 646. 
801 Md. 839—^Pasman ▼, Potash- 
nick. 61 A.2d 664, 188 Md. 106— 
Onmea t. Grimes, 40 A.2d 68, 184 
Md. 69—O’Connor v. Estevez, 35 A. 
2d 148, 182 Md. 641. 

Mass.—Loring v. Baker, 106 N.E2d 
434, 329 Mass 63—Chamberlain v. 
James. 200 N.E. 361, 294 Mass 1. 

Mich.—Kren v. Rubin. 61 NW.2d 9, 
338 Mich. 288—Potter v. Lindsay, 
60 N.W.2d 133, 837 Mich. 404— 
Burton v. Burton, 61 N.W 2d 297. 
332 Mich. 326—Rice v. Allen, 28 N. 
W.2d 91. 818 Mich. 246—Union 

Guardian Trust Co. v. Emery, 290 
N.W. 841. 292 Mich 394—Griffg v. 
Hanna, 278 N.W. 126, 283 Mich 
443—Stephenson v. Golden, 276 N. 
W. 849. 279 Mich. 710 

Minn.—Petersen v. Swan, 67 N.W.2d 
842, 239 Minn. 98—Blumberg- v. 
Tageart, 6 N.W.2d 888. 213 Minn 
89—Whitten v. Wright, 289 N W. 
609, 206 Minn 423—Penn Anthra¬ 
cite Min. Co. V. Clarkson Seaurl- 
tles Go.. 287 N.W. 16. 205 Minn. 
617. 

Miss.—Pitchford V. Howard, 45 So. 
2d 142, 208 Miss. 667. 

Mo.—Basman v. Frank, 250 S.W.2d 
989—Trleaeler v. Hclmbacher, 168 
S.W.2d 1030, 350 Mo 807—Lucas 
V. Central Missouri Trust Co., 166 
S.W.2d 1063. 350 Mo 693. 

Neb.—Meier v Meyer, 43 NW2d 602, 
163 Neb. 222—Paul v. McGahan, 42 
N.W 2d 172, 162 Neb. 678—Meier 
V. Trosper, 40 N W 2d 811, 162 Neb 
184—Meier v. Geldls, 27 N W.2d 
216, 148 Neb. 304—Tuttle v. Wy¬ 
man. 18 N.W 2d 744, 146 Neb 146— 
O'Shea V. O'Shea, 11 NW2d 640, 
148 Neb 843—Federal Trust Co. v. 
Baxter, 267 NW. 36«, 128 Nob. 1. 

NH.—Morgan v. Morgan. 47 A.2d 
609, 94 N.H. 116 

N.J.—Norris v. Beyer, 1 A 2d 460. 
124 N.J Eq. 284— Roy v. Enot, 183 
A. 906. 120 N.JE'i. 07. 

N.Y.—Lloyd v. PIuIIiph. 71 N.YS.2<i 
103, 272 App.Uiv. 222—Stephens v 
Evans, 76 N y.S.2d 909, 190 Mlsc 
922—In re Weehsinr’s Estate. 13 
N.Y.S.2d 940, 171 Mi.se, 7:58. 

N D.—Barker v. Barker, 27 N.W.2cl 
67C, 76 N.t). 26.7, 1"! A L R. 447— 
McDonald v. MUler, 16 N.W.2d 270, 
73 N.D. 474, 16G A L R. 132S 

Ohio—Steiner v. Fec>uz, 60 N.E.2d 
617. 72 Ohio APP. 18. 

Okl.—OorpuB Juris dted in Under¬ 
wood V. Pinson, 263 P.2d 418, 422— 
Barnsdall State Dunk v. Springer, 
66 P.2d 390, 176 Okl. 479. 

Or.—Jones v. Jackson, 246 P.2d 646, 
196 Or. 643—Legler v. Legler, 211 
P.8d 283. 187 Or. 273. 

Pa.—Pennsylvania Eloc. Co. v. Shan¬ 
non, 106 A.2d 65. 877 Pa. 852—In 


re Harr, 186 A. 120. 823 Pa. 380— 
Evans v. Diamond Alkali Co., 172 
A. 678. 316 Pa. 336—^Lycoming 

Natural Gas Corporation v. Suarle, 
20 Pa Diet. & Co. 33—Miller v. 
Buecker, Com PI., 63 York Leg 
Rec 63. 

S.C—Seurson v. Webb, 88 S.E.2d 664, 
208 S C 463—Greene v. Brown, 19 
SK 2d 114, 199 S.C. 218. 

Tex.—Bintord v. Snyder, 189 S.W.2d 
471, 144 Tex 134—^Dennis v. Den¬ 
nis. CivApp.. 266 fiW.2d 964—Lo¬ 
tus Oil Co. V. Spires, Clv.App., 240 
S.W.2d 367—Hood v. Hood, Civ. 
App. 163 SW2d 247—Martin v. 
Martin. Civ.App.. 130 aW.2d 863, 
error dismissed, Judgment correct 
—Tuck V. Patterson, Civ.App., 60 
S.W.2d 328. 

Utah—Decorao v. Thomas, 60 P 2d 
961, 89 Utah 160, rehearing denied 
67 P.2d 1406, 89 Utah 179. 

Wash.—^Kausky v. Kosten, 179 P.2d 
950, 27 Wash 2a 721—Murdoch v. 
Leonard. 96 P.2d 87. 1 Waah.2d 37. 
W.Vo.—Zogg V. Hedges. 29 S.E 2d 
871. 126 WVo. 623. 162 A L.R. 991 
—State V Phoenix Mut Life Ins 
Co.. 170 S E 909, 114 W.Va 109, 91 
A.L.R 1482. 

Wls.—Glojek V. Glojek, 36 N.W.2d 
203, 264 Wls. 109. 

66 C.J. p 462 note 44—21 CJ. p 110 
note 14. 

Basis of Jurisdiction 
Where a constructive trust Is pred¬ 
icated on fraud In acquisition of 
property or octual or constructive 
fraud which law will refer to such 
acquisition, basis of jurisdiction is 
continuance of aggrieved person’s 
equitable interest in property of 
I which he has been fraudulently de¬ 
prived, despite outward forms of le¬ 
gality under which true ownership 
has been submerged—^Atkinson v. 
Atkinson, 33 S.E 2d 666, 235 N.C. 120. 
Tlolatlon of duty 

<1) A constructive trust arlncs 
when legal title to properly is ob¬ 
tained in violation of some duty owed j 
to the one who is equitably entitled 
to the title, and property thus ob¬ 
tained 1b held in hostility to his bene¬ 
ficial rights of ownership, and all 
constructive trusts may be rc'furred 
to fraud as to their final source — 
Van Auken v. Tyrrell, 83 A.2d 839, 
130 Conn. 289. 

(2) Where a person protuies le¬ 
gal title to property in violation of 
some duty to true owner, equity, for 
the purpose of doing Justice in the 
most efficient manner, con'structa a 
trust out of the tranbuclJon and 
makes a tru.stee out of person thus 
acquiring title.—McNeill v. Dobson- 
Bainbridge Realty Co., 196 S.W.2d 
626, 184 Tcnn 99 

1032 


Brand of iiiird person 
Property obtained by one through 
the fraudulent practice of a third 
person will be held under a con¬ 
structive trust for the person de¬ 
frauded.—Brennan v. Persselll, 266 
Ill.App. 441, affirmed 187 NEL 820, 
363 111. 630—66 C.J. p 462 note 44 [fj, 
Xnadeqnaoy of prloe, accompanied 
by circumstances showing overreach¬ 
ing, oppression, undue Influence, or 
similar circumstances preventing the 
parties from contracting on substan¬ 
tially equal terms, is a basis of f^aud 
warranting Imposition of a construc¬ 
tive trust, but inadequacy alone is 
not regarded as a sufllcient basis of 
fraud to set aside a legal transaction. 
Cal.—Phllp v. Hobart, £29 P.2d 788, 
103 Cal.App.2d 446. 

Ill. — Galvin V. O'Neill, 66 N.E.2d 403, 
893 HI. 475. 

66 C.J. p 462 note 44 [g]. 

Time tnut orlsss 

(1) An Implied or constructive 
trust arises at the time of a wrongful 
acquisition of property by the wrong¬ 
doer—Johnson V. Graff, 23 N.W.2d 
let. 71 S.D 231. 

(2) If constructive trust arises, it 
Is ordinarily impressed on legal title 
when legal title passes—Lotus Oil 
Co. V. Spires, Tex Civ.App., 240 S.W. 
2d 367. 

Augmeatstloa of assets 

Generally, augmentation of assets 
of trustee ex muleQclo Is necessary to 
impress constructive trust on proper¬ 
ty fraudulently appropriated—Ban¬ 
croft Trust Co. v. Federal Nat Bank 
of Boston, D C.Mass., 9 F.Supp 350. 

41. Ala—BevolH v. Hall, 31 So.2d 
325, 24G Ala 430. 

Ariz—F.ckert v. Miller, 111 P.2d 60. 
67 Ariz. 94 

Mich—Rico V AUen, 28 N.W 2d 91. 
318 Mich. 246 

Or,—Jones v. Jackson, 246 P.2d 646. 
196 Or. 643. 

Tex—Martin v. Martin, Civ App, ISO 

5 W.2d 863. error dismissed. JudR- 
ment correct. 

Utah—Dei'orso v. Thomas, 60 P.2d 
961, 89 Utah ICO, rehearing denied 
67 P.2d 1406, 89 Utah 179. 

66 C J. p 4C4 note 45. 

42. Mo.—I'age v. Joplin Nat. Bunk 

6 Trust Co., 856 S.W.2d 821, 363 
Mo. 1008. 

Wn—^Ratcliff V. Phi Pi Phi Housing 
Corp . 272 N.W. 843. 224 Wia. 627. 
65 C.J. p 466 note 48. 

Xn order to avoid the statute of 
frauds in contending for a construc¬ 
tive trust because of misrepresenta¬ 
tions, the confidence must have been 
induced, not by a bare promise, but 
by the promise and the confidential 
relation conjoined, and It must ap- 
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sons claiming property under defective titles would 
be trustees for the “true” owners.^3 Likewise, even 
though equitable considerations or fiduciary rela¬ 
tions exist, no trust arises in the absence of fraud 
or other improper conduct in acquiring the title 
and although fraudulent representations are made 
for the purpose of acquiring property, if the grantor 
or transferor does not rely or act on them no trust 
arises in his favor.^5 Jn order to establish a con¬ 
structive trust based on fraud or wrongdoing, an 
oral promise is sufficient, and the existence or ab¬ 
sence of a confidential relationship between the par¬ 
ties, in the strict sense, is not controlling.*^® 

Duress. Duress as a result of which property is 
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acquired may warrant imposition of a constructive 
trust,47 but before equity wiU grant such relief, 
the situation must be such that the person making 
the payment had no other adequate means for pro¬ 
tecting his property.48 

Trust after property converted. A suit lies to 
establish a constructive trust of property wrongfully 
obtained whether the property remains in specie in 
the hands of the wrongdoer, or has been converted 
into another form.49 Where property fraudulently 
obtained is converted into, or exchanged for, other 
property, a constructive trust is impressed on and 
follows the other property,®® unless and until it 
passes to a bona fide purchaser for value and with- 


pear that the absence of a formal 
writing grew out of that very con¬ 
fidence and trust, and was occasioned 
by it—Hifler v. Calmac Oil & Gas 
Corp., 10 N.yS2d 631, 258 App Div 
78. affirmed 16 N.Y.S 2d 104, 2B8 App. 
Div. 78. 

Absence of specific interest 

Where person’s entire claim 
against bus company, arising- from 
collision, was settled by lump sum 
payment with no amount specifically 
designated for any particular element 
of damages, such person acquired 
nothing that belonged in law or equi¬ 
ty to physician who treated his Inju¬ 
ries and such person -was not a trus¬ 
tee for amount of physician's bill, 
notwithstanding such bill was repre¬ 
sented to bus company as a valid ob¬ 
ligation of such person —Woodruff 
V. Coleman, D.C.Mun.App., 98 A.2d 
22 . 

43. Miss—Buie v. Buie, 7 So. 344, C7 
Miss. 46C. 

44. Iowa.—Gilligan v. Jones, 283 N. 
W. 434. 226 Iowa 86. 

Mis.s—Wax V. Pope, 168 So, 64, 176 
Miss. 784. 

65 C J. p 466 note 60, 

Deed absolute in. form 

Mere proof of confidential relation¬ 
ship between grantor and grantee is 
not sufficient to establish a trust of 
property conveyed by deed absolute 
In form.—Kingsley v. Carroll, 234 P. 
2d 1039. 106 Cal.2d 368. 

Overpayment 

Alleged fraud whereby beneficiary 
of life policy obtained overpayment 
because of misstatement of Insured’s 
age would not establish constructive 
trust in favor of insurer on fund due 
beneficiary from another in.surance 
company, since money overpaid to 
beneficiary did not comprise portion 
of funds owing from other insurance 
company.—Ponder v. Jefferson Stand¬ 
ard Life Ins. Co., 109 S.W.2d 946. 194 
Ark, 829, 

45. Pa.—In re Clark’s Estate. 79 A. 
246, 230 Pa. 158. 

66 C.J. P 457 note 61. 


46. Cal—West v. Stainbaok. 240 P. 
2d 266, 108 Cal App.2d SOC—Strau.s- 
burg V. Connor. 215 P 2d 509, 96 
Cal App 2d 398—Rankin v. Satir, 
171 r.2d 78. 75 Cal.App 2d 691. 

47. M-J.—Hochm.'in v. Zigler's Inc., 
60 A 2d 97. 139 N..7 Eg. 139 

Duress Is a species of fraud and 

recipient of money paid under duress 
becomes a constructive trustee in the 
same manner as one who fraudulent¬ 
ly obtains money.—Hochman v. Zig- 
ler's Inc., supra. 

Threat to foreclose 

A holder of mortgage has legal 
right to threaten to foreclose the 
mortgage, and his action in such re¬ 
spect cannot be regarded as coercion 
or dures.s.—Rader v. Earner, 139 P.2d 
130. 172 Or. 1. 

48. N.J.—Hochman v. Zigler’s Inc., 
50 A 2d 97. 139 N.J Eq 139. 

49. U.S.—U. S. V. Newbury Mfg. 
Co„ DC.Mass., 36 F.Supp. 602, mo¬ 
tion denied, C.C.A., 123 K.2d 453 

Tenn—^McConnell v. Henochsberg, 11 
TennApp. 17G. 

65 C.J. p 4C7 note 52. 

Proceeds of trust property as im¬ 
pressed with trust In general see 
Infra S§ 437. 438. 

60. U.S —Finley v. Hughes, D C.S.C., 
106 F Supp. 255—^Fl.anncry Bolt Co 
v. Grcensladc, D C Pa., 26 F.Supp. 
602, affirmed, C C.A., Flannery v. 
Flannery Bolt Co., 108 F.2d 631, 
certiorari denied 60 S.Ct. 616, 309 
US. 671, 84 L.Ed. 1017. 

Cal—Church v. Bailey, 203 P.2d 547, 
90 Cal.App.2d 501. 

Conn,—Van Auken v. Tyrrell. 38 A.2d 
339. 130 Conn. 289. 

Ga—Edwaids v. United Food Bro¬ 
kers. 22 S.E2d 812. 195 Ga, 1—Wall 

V. Wall, 168 S.E. 892. 176 Ga. 757 
—Griffin V. Booth. 167 S.E. 294, 176 
Ga. 1. 

Iowa,—McGaffee v. McGaffee, 68 N. 

W. 2d 357, 244 Iowa 874. 

Ky.—Henderson's Adm'r V. Bewley, 
264 S.W.2d 680. 
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I Minn.—Petersen v. Swan, 57 N.W.2d 
842, 239 Minn. 98. 

N Y —Turner v. Hygiene Waterproof¬ 
ing Co.. 6 N.y.S.2d 669. 255 App. 
Div. 716, affirmed 23 N E.2d 648, 

I 281 N.Y. 731—Shove v. Siegbert, 
267 N.Y.S. 306, 239 App.Div. 334— 
Cornale v, Stewart Stamping Corp., 
129 N Y S.2d 808, 

Pa—Sholtz V. Drane, Com.PI., S3 Del. 
Co. 651 

Tex—Pounds v, Jenkins, Clv.App., 
157 S W 2d 173—Grote v. Service 
Finance Corp., Clv.App,, 119 S.W. 
2d 136, vacated on other grounds 
Service Finance Corp v. Grote, 131 
S W 2d 93, 133 Tex. 006. 

65 C J p 467 note 53. 

Iiife lasuTOHoe purobased with ula- 
appropriated funds 

(1) In general. 

Or.—Jansen v. Tyler. 47 P.2d 969. 
151 Or. 268, modified on other 
grounds 49 P.2d 372. 161 Or, 268. 
Tenn.—McConnell v. Henochsberg, 11 
Tenn.App. 176, 

(2) Right to impress trust In pro¬ 
ceeds of life insurance policies, for 
payment of premiums on whlcli trust 
funds have been misappropriated, Is 
limited to amount so misappropriat¬ 
ed.—Tolman v. Crowell, 193 N.E. 60, 
2H8 Mass. 397, 

Puroliase money notes 

Where real estate agent, who wan 
employed by vendor, intentionally 
concealed from vendor that agent 
was hlmnelf purchasing property for 
his mother and resold the property 
at a profit, receiving as part of the 
con.'^idcration secured purchase mon¬ 
ey notes which agent transferred to 
his mother, for the purpose of ac¬ 
counting as constructive trustee for 
original vendor, agent was regarded 
as having converted purchase money 
notes, thereby making appl:cal>le the 
rule that in conversion of chosus in 
action the face value is prima facie 
the actual value—McNeill v Dobson- 
Balnbridge Realty Co., 195 S.W.2d 
626, 184 Tenn. 99. 
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out notice ;5i and, where land obtained by fraud is 
converted into money, the latter is impressed with a 
trust in favor of the person defrauded.®^ 

Theft or misappropriation of property. It has 
been held that a thief is not a constructive trustee 
for the owner in respect of the stolen property, or 
the proceeds thereof or property purchased there¬ 
with, since no relation of confidence exists between 
them at the time the property is taken.®* Accord¬ 
ing to other authorities, however, no fiduciary rela¬ 
tion is essential to the jurisdiction of a court of 
equity to declare and enforce a trust of stolen or 
misappropriated property,®^ and a trust will also 
be declared in respect of property purchased by the 
wrongdoer with property or money stolen or mis¬ 
appropriated.®® Where fiduciary relations do in 
fact exist between the owner of property or money 
and a thief or embezzler thereof, a trust arises and 
may be enforced.®® 


h. Fanicnlar Transactions GKvtng Bise to Trust 

The traneactloni which will be treated In equity •• 
containing such an element of fraud as to give rise to 
constructive trusts are numerous and varied, and a con- 
atructive trust for fraud or wrong may exist In almost 
any case where there Is a wrongful acquisltiorr or deten¬ 
tion of property to which another is entitled. 

It has been said that the transactions which will 
be treated in equity as containing such an element 
of fraud, active or constructive, as to give rise to 
constructive trusts in such cases are numerous and 
varied and it has been held that a constructive 
tru.st for fraud or wrong, being based on the equi¬ 
table principle that no one can take advantage of his 
own wrong, exists in almost any case where there 
is a wrongful acquisition or detention of property 
to which another is entitled.®® So constructive 
trusts based on fraud or wrongdoing have been im¬ 
posed in numerous particular circumstances or 
transactions,®® involving bank accounts,60 a bank- 


61. Cal.—Church v. Bailey, 208 P.2d 
84 7. 90 Cal.App 2d 501. 

66 C.J p 467 note 54. 

52. Tenn—McNeill v. Dobaon-Bain- 
bridere Realty Co, 196 S.W.2d 626. 
184 Tenn 99. 

Tex.—Andrews V. Brown, Com.App., 
10 S.W.2d 707. 

B3. Ill—Doylo V. Murphy, 22 Ill. 
602, 74 Am D. 165. 

NC.—Campbell v. Drake, 39 N.C. 94. 

64. Cal.—People v. Howes, 222 P.2d 
9G9, 99 Cal.App 2d 808. 

65 C.J. p 467 note 67. 

65. Cal —Rivero v. Thomas, 194 P 
2d 63.7, 86 Cal App 2d 225—Crodle 
V. Barnes, 132 P 2d 696, 66 Cal.App. 
2d 316. 

Qa—Ross v. Rambo, 23 S.£:.2d 687, 
196 Ga. 100. 

Mich,—Lionir v. Earle. 269 N.W. 677, 
277 Mich. 606. 

N.y.—Provisional Government of 
French Republic v. Cabot, 63 N.Y. 
S 2d 293, ainrmed 56 N.Y.S 2d 121, 
269 App Dlv. 745, appeal denied 
66 N.Y.S.2d 412, 269 App Dlv. 773. 
Tenn,—McConnell v. Henoch.sberg, 11 
Tenn App. 176. 

C5 C.J. p 467 note 58. 

SepoBlt in tuiothar bank 

Where money obtained from one 
bank by fraud and felony was de¬ 
posited In another, It was still mon¬ 
ey of flrst bank; second bank became 
mere depository which became con¬ 
structive trustee of as much of mon¬ 
ey us remained a balance in deposi¬ 
tor’s account after his death.—In re 
Accles' Estate. 276 N.Y.S. 430, 153 
Misc. 421. affirmed 281 N.Y.S. 973, 245 
APP.D1V. 743. 

56. La,—^Acadian Produetlon Corp. 
of La. V. McKendrick, 64 So.2d 850, 
223 La. 78. 


Mass.—Sullivan v Sullivan, 71 N E 
2d 894, 321 Mass. 166. 

N.Y.—Frier v. J. W. Rales Corp., 26 
N.Y.S.2d 676. 261 App Div 388. 

Okl.—Adams v. Mid-West Chevrolet 
Corp, 179 P2d 147, 198 Okl. 461, 
175 A.L R. 654. 

Tenn.—McConnell v. Henochsberg, 
11 Tenn.App 176 

65 C.J. p 467 note 69. 

57. Tex —Kuehn v. Kuehn. Civ.App. 
232 S W. 918, affirmed, Com.App., 
242 S W. 719. 

66 C J. p 464 note 46. 

58. Cal.—Rankin v. Batir, 171 P.2d 
78, 76 Cal.App.2d 691, 

69. TJ.S.—Dabney v. Chase Nat. 
Bank of City of New York. C.A.N. I 
Y., 201 F.2d 636, certiorari dis¬ 
missed 74 set. 102, 346 U.S 863, I 
98 L Ed. 374 and Chase Nat Bank 
of City of New York v. Dabney, 74 
set. 103, 346 U.S. 863. .'IS L Ed 
374—Dille v. Carter Oil Co., C.A. 
Okl., 192 F.2d 791—Schwarz v. V. 
S., C.A.Md, 191 F.2d 618—Harri¬ 
son V. C. I. R.. CJLTex., 173 F.2d 
736. 

Del.—Colton v. Wade, 80 A.2d 923, 82 
Del Ch. 122. 

ria—Omwako v. Omwake, 70 So.2d 
565. 

Ga—Allen v. Allen, 31 S E 2d 483, 198 
Ga. 269. 

Ill,—Maurlcau v. Haugen, 66 N.E 2d 
367, 387 Ill, 186. 

Kan.—Titus v. Titus, 101 P.2d 872. 
161 Kan. 824. 

Ky—McCracken County v, Lokevlew 
Country Club, 70 S.W.2d 938, 254 
Ky. 016. 

Mass.—City of Boston v. Bantosuos- 
so, 10 NE2d 271. 298 Mass. 175. 

Mich.—Bruso v. Pinquet, 33 N.W.2d 
100, 321 Mich 630. 
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NJ—Driscoll V. Burllngton-Bristol 
Bridge Co., 89 A.2d 829, 28 N.J. 
Super 1. 

N.Y.—Cassidy v. Cassidy, 129 N.Y.S. 
2d 147, 283 App Dlv. 618—Central 
Nat. Bank of Mineola v. Robinson, 
117 N.Y.S.2d 530. 281 App.Div. 700 
—Maas V. Weitzman, 77 N Y S 2d 
300. 191 MIsc 34 8. affirmed 80 N.Y. 
S 2d 729, 274 App.Div. 765. 

N.C.—Grossett v. McQueen, 169 S.B. 
829. 205 N.C. 48. 

N.D—Mevorah v. Goodman, 66 N.W. 
2d 278. 

Pa.—Kurek v. Kurek, Orph., 9 Fay. 
LJ. 47—In re Helnel’s Estate, 
Orph, 70 Montg Co. 166—Clause v. 
Hoppes, Com.Pl., 9 Sch Reg. 76— 
Forbes Road Union Church and 
Sunday School v. Incorporated 
Trustees of Salvation Army of Pa., 
Com PI., 36 West Co. 81. 

S.C.—Ogilvie v. Smith, 64 S E.2d 860, 
21.5 S C. 300. 

Tex—Lang v. Shell Petroleum Corp, 
Civ.App.. 141 S.W.2d 667, affirmed 
159 S.W.2d 478, 138 Tex. 399. 

Utah—Curtz v. Park City Chief Min¬ 
ing Co., 142 P.2d 168. 105 Utah 300. 
Wash—McOulgan v. Simpson, 84 P. 

2d 1012, 197 Wash. 260. 

65 C J. p 464 note 47. 

60, Ill —Brennan v. Pcrsselll, 266 
Ill App 4 41, affirmed 187 N.E. 820, 
353 Ill 630. 

Minn—Vu.'^ey v. Vesey, 64 N.W.2d 
385, 2.37 Minn 295. 

N Y.—Kapisardi v. Raplsardl, 99 N.Y. 
S 2d 273, affirmed 105 N.Y.S.2d 364, 
278 App.Div. 863, reargument and 
appeal denied 105 N.Y.S.2d 1021, 
278 App.Div. 973. 

Okl.—^Barnsdall State Bank v. 

Springer. 66 P.2d 390, 176 Okl. 479. 
Pa—Miller v. Kelly, Com.Pl., 69 
Montg.Co. €1. 
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rupt’s or insolvent’s estate,bonds,** a building 
loan agreement,** a diversion of corporate prop¬ 
erty,®* a distributive share of a decedent’s estate,®* 
the establishment of a “charitable trust,”®® an in¬ 
debtedness to a decedent,®7 a judgment,®* mineral 


lands,*® money,*^® mortgages,'^^ oil and gas leases,*^* 
a partnership settlement,^3 a patent license/* a 
pledge/* the proceeds of an insurance policy/® real 
property,the revocation of a trust by means of 


Joiat tkoA mirviTorvlilp *oooaiit« 

(1) All principles of constructive 
trusts are applicable to Joint and sur¬ 
vivorship bank account during par¬ 
ties' lifetime, and equity will give re¬ 
lief against mistake or fraud in re¬ 
spect thereto as quickly and fully 
as with respect to any other class of 
property.—Steiner v. Pecyes, BO N. 
E.2d 617, 72 Ohio App. 18. 

(2) One who. by undue Influence, 
Induces a testatrix to transfer sav¬ 
ings deposits Into a Joint account, 
and after death of testatrix with¬ 
draws such deposit to her own use, 
holds procced.s as trustee for the ben¬ 
efit of testatrix and her estate — 
Smith V. Stratton, 18 N.£.2d 328. 302 
Mass. 17. 

(S) Where mother opened account 
represented by savings bankbook 
in her name and thereafter caused It 
to be changed by adding name of her 
son as true Joint account on his 
promise that funds therein would be 
used for benefit of other son, if son 
should survive her and son admitted 
after mother's death that he was 
holding account for other son's bene¬ 
fit, a constructive trust resulted In 
favor of other son after death of son 
holding the Joint account.—In re 
Schulman'a Estate. 72 N.Y.S.2d 230, 
189 Misc. 672, appeal dismissed 75 
N.y.S.2d 617. 

61. Cal,—Sampsell v. Gittelman, 130 
P.2d 48G, 56 CaKApp 2d 208. 

Ohio.—Thai v. American Jewish Aid 
Soe., 14 N.E,2d 25, 57 Ohio App 
835, appeal dismissed 11 N.E.2d 187, 
133 Ohio St 40. 

Collnsloa 

A creditor of an Insolvent foreign 
estate, who, through collu.'iJon, has 
received payment of his claim Jn full 
to the exclusion of other creditois 
may not In equity and good con¬ 
science, hold such fund as against 
the other creditors, but, as to the oth¬ 
er creditors, holds the fund received 
as a trustee.—Lowendahl v. presi¬ 
dent and Directors of Manhattan Co., 
1 N.Y.S2d 433, 166 MiSC. 105. 
Payment of mortgage IndebtedBess 
A transaction whereby Judgment 
debtor, while insolvent, paid mort¬ 
gage indebtedness against entireties 
property with his personal funds, re¬ 
sulted in something similar to a trust 
ex maleflclo from which neither Judg¬ 
ment debtor nor his wife could bene¬ 
fit.—^McCasIm v. Schouten, 292 N.W. 
696, 294 Mich. 180. 

Stock 

Where a bankrupt obtained posses¬ 
sion of shares of stock under fraudu¬ 


lent representations and carried 
them away over owner's protest, the 
stock was a trust in hands of the 
bankrupt.—In re Franklin flav. & 
Loan Co., DC.Tenn., 34 P.Supp. 685. 

162. Cal.—Chase v. Letter, 215 P.2d 
756, 96 Cal App.2d 439 
Mich.—Newberry v. Nine Mile Half¬ 
way Drain DisL, SO N.W.2d 430. 319 
Mich. 668 

Va—First Nat. Co. v. State-Planters 
Bank & Trust Co., 180 SE 281, 164 
Va. 491. 

63. N.Y.—Cerasole v. Egcnberger, 7 
N.E 2d 269. 273 N.Y. 351, amend¬ 
ment of remittitur denied, 8 N.E.2d 
616. 274 N.Y. 487. 

64. U.S.—^Blnzor v. Black, CA.Kon, 
196 F.2d 139—^Dabney v. Levy, C.A. 
NY.. 191 F2d 201. certiorari de¬ 
nied 72 set 177, 342 U.S. 887, 96 
LEd 665, rehearing denied 73 S.Ct. 
SOI, 343 U.S. 911, 96 L Ed. 682. 

N.Y—(VKlmlcs V. 116 East 67th St, 
125 N.Y.a2d 97. 

65. .S D —In rc Zech's Estate, 6 N.W. 
2d 432. 69 .S D 51. 

66. Cal —Young v. Young Holding.*! 
Corp, 80 P.2d 723, 27 Cal App 2d 
129 

67. Ky—^Frosh v. Dunakln, 206 S.W. 
2d 203, 306 Ky. 87. 

66. Mass—City of Boston v, Ran- 
tnsuoH.so, 10 N.E.2d 271, 298 Mass. 
175 

Suhrogatlon 

IVhere insurer pays insured only 
part of lo.ss and Insured Institutes 
action ogain.st person primarily lia¬ 
ble for the whole loss, defendant not 
objecting, the recovery is impressed 
with a trust for the insurer to 
amount to which It is entitled by 
subrogation.—National Garment Co. 
V. New York, C. & St, U R. Co., C.A, 
Mo. 173 F2d 32. 

I 69. XJ S—^Goneral Petroleum Corp. 

I of California v. Dougherty, C.C.A. 
Cal.. 117 F. 2d 529, 

I Ala—Maya Corp. v. Smith, 199 So. 
t 649. 240 Ala 371. 

I Ill —Pure Oil Co. v. Byrnes, 67 N.E 
2d 356, 388 Ill. 26. 

Miss.—Grantham v. McCaleb, 80 So. 
2d 312, 202 Miss. 167. 

70. U.S.—Brown v. New York Life 
Ins Co., DC.Or., 58 F.Supp. 262, 
afllrmed, C.C.A., 162 F.2d 246. 
Equitable obligatioa 

(1) Where one has received money 
which in equity and good conscience 
he ought to pay over to another, re¬ 
covery is allowable under the rule 
of constructive trusts or trusts male¬ 
flclo. 


Colo.—Scott V. Boma Inv. Co., 72 P. 

2d 274, 101 Colo. 217. 

Ohio.—McClanahan v, McClannhan, 
72 N.B.2<1 798, 79 Ohio App. 231. 
S.C,—Greene v. Brown, 19 S,E.2d 114, 
199 S.C. 218. 

65 C.J. p 456 note 84 [b). 

(2) A constructive trust will arise 
whenever one person has obtained 
money which does not equitably be¬ 
long to him and which he cannot in 
good conscience retain or withhold 
from another who is beneficially en¬ 
titled to It, whether the money came 
into possession of sur-h person by 
accident, mistake, or fraud. 

U g.—Texas Co. V, Miller, C.C.A.Tex , 
165 F.2d 111, certiorari denied 68 
S.Ct. 911, 333 U.S. 880, 92 L.Ed. 
1155. 

S.C—Wolfe V. Wolfe, 66 SE.2d 343. 
215 S.C. 530. 

71. U S —U S Fidelity & Guaranty 
Co. V. Salmon, C.C A.Del., 81 F 2d 
420. 

Hawaii,—Zimmerman v. Grolle, 88 
Hawaii 217. 

Muss—Phelps v. Matoon, 37 N.E.2d 
' 127, 310 Musa. 97. 

' Porgery 

One who obtained money by means 
[ of forged mortgage note and real 
estate mortgage became a trustee 
thereof cx maleflclo.—Meier v. Tros- 
per, 40 N.W.2d 811, 162 Neb. 184. 

72. U.S.—Ohio Oil Co. V. Sharp, C.C. 
A,OkI., 135 F.2d 303. 

Cal.—Churchill v. Peters, 134 P.2d 
841, 67 CaJ.App.2d 621—Harvey v. 
Ballagb, 101 P.2d 147, 38 Cal.App.2d 
348 

Okl.—Orr v. Rose. 87 P.2d 300. 169 
Okl 387. 

73. Pa.—Krelnson v. Commercial 
I Nat. Bank, 185 A. 766, 823 Po. 332. 

Wyo.—Claughton v. Johnson, 38 r.2d 
612, 47 Wyo. 447, rehearing denied 
41 P.2d B27, 47 Wyo. 636. 

74. U.S.—Grlbble v. Ditto, C.C.A.N. 

I Y., 119 F 2d 278. 

75. Tex—^Pounds v, Jenkins, Civ, 

I App., 167 S W.2d 173. 

[ 76 . Tex.—Baird v. Mills, Clv.App., 
119 S W.2d 889, error refused. 

Vt —McGann v. Capital Sav. Bank & 
Trust Co., 89 A.2d 123, 117 Vt. 179. 
Wash —Gillingham v. Phelps. 105 P. 
2d 826, 6 Wash.2d 410. 

77. Ala.—Averett v. Avorett, 10 So. 
2d 16, 243 Ala. 357. 

Cal.—Ramos v. Pacheco, 148 P.2d 704, 
64 Cal.App 2d 304. 

Ill.—Maurlcau v. Haugen, 66 N.E,2d 
367, 887 III. 186. 
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some form of fraud or wrongdoing,'^^ secret devices 
or machines,and shares of stock.^o 

On the other hand, particular conduct has been 
held not to constitute such fraud or wrongdoing as 
to give rise to a constructive trust.Where one 
improves another’s property under a contract which 
is unenforceable, equity, it has been held, may re¬ 
dress the injury by declaring a trust but it has 
also been held that, where the owner of land by 
fraud induces another to make expenditures in im¬ 
proving the land, the defrauded person is not en¬ 
titled to enforce a constructive trust.®^ Where a 
person not in possession of property acquires pos¬ 


session and undisputed conditional title by virtue of 
surrender of an admittedly bona fide claim of an¬ 
other on condition that the property will be taken 
subject to defined rights of the other, an implied 
trust results in such other’s favor, 

Acquisition of property by homicide. A person 
who acquires an interest in property as a result of 
homicide may be held to be a constructive trustee 
of such interest for the heirs of the person killed, 
but it has also been held that the maxim that one 
should not be permitted to profit by his own wrong 
is insufficient to warrant the creation of a con- 


Mich.—Nichols V. Martin. 269 N.W 
183, 277 Mich. 305. 

Mo.—Ba-sman v. Frank, 260 S.W.2d 
989. 

N.Y—Stephens v. Evans, 75 N.T.S.2d 
909, 190 Misc 922 

Okl.—Parduhn v. Rodman, 204 P,2d 
869, 201 Okl. 242. 

Tex.—Cawthon v. Cochell, CivApp., 
121 S.W 2d 414, error dismissed. 
Wash—McGuigan v. Simpson, 84 P. 
2d 1012, 197 Wash, 260. 

tmprovemeat 

The owner of a lot who with a 
fraudulent purpose permitted anoth¬ 
er mistakenly to erect a building 
thereon held title to his interest in 
the lot and to the improvement .so 
acquired as constructive trustee for 
Such builder to extent of value of 
the Improvement.—Logan i’iatung 
Mill Co, V. Pope, 27 S E 2d 852. 126 
W.Va. 321. 

Tenancy by entirety 

Whore marriage took place while 
man had a living wife and w'oman 
was fraudulently led to believe that 
man was her husband, and she con¬ 
veyed property pur<‘based with lier 
own money to man and herself a.s 
tenants by the entireties, a court ot 
equity could decree a comstructive 
tru.st in her favor with respect to the 
property purcha.st'd —Schwarz v. U. 
S., C A Md., 191 r,2d 618. 

Payment 

tVluTp vcndor’.s grantees had al- 
readj paid veudiir for the realty, ven¬ 
dor vas not entitled, in action by 
purchascr'.s admini.stratrix against 
vendor and vendor’s grantees for 
specific p<'rforniunce of alleged con¬ 
tract to purcha.sc realty, to receive 
payment a second lime, and, there¬ 
fore, payment, if any. would have to 
be in trust for the giantocs—Keir,sey 
V. Hirsch, 265 P.2d 346, .68 N.M. 18. 

7& irndue influence 

If a trust IS revoked as a result of 
undue influence, the bcneflciary may 
held those who received the property 
gratuitously from the trustor as con¬ 
structive trustees, even though such 
persons did not participate in the, un¬ 
due Influence.—Hughes v. First Nat. 


Hank in Oakland. 118 P.2d 309, 47 Cal. 
App 2d 647. 

79. Cal.—Sketchley v. Llpkin, 222 P. 
2d 927, 99 Cal.App 2d 849. 

Mo,—^Warwick v He Mayo, 213 S.W, 
2d 392, 358 Mo. 130. 

80. Fla.—Seestedt v Southern Laun¬ 
dry, 6 So 2d 8.69, 149 Fla. 402 

Me —Strout v. Burgess, 68 A 2d 241, 
144 Me, 263. 12 A-L.R.2d 939. 
ReorganlEatiou 

Bondholder in old corporation who 
paid assessment on his Itonds on re¬ 
organization was entitled on ground 
of “constructive trust" to ac'Oounting 
from another bondholder who receiv¬ 
ed plaintiff’s pro rata .share of stoek 
in new company—Shove v. Siegbeil, i 
267 N.Y.S. 306. 239 App.Dlv. 334. 

81. U.S —Chain O’Mine.s v. United 
Gilpin Corp. CCA.Ill.. 100 F 2d 
617. certioraii denied 61 S Ct. 14, 
311 US. (.,69, 85 LEd. 422 

I Ark—George v, Donohue, 86 S.W 2d 
1108. 191 Ark. 58 1. 

Conn.—Haddad v Clark, 43 A 2d 221. 
132 Conn. 229. 

Ga—Bruirclifl'. Inc, v. Kelley, 31 S. 

E 2d r.86, 198 Ga 390. 

Iowa—Mcll.'iin v. Soreii.son, 20 N AV 
2d 449, 23(. Iowa 99(i. 

Mi<h—L. A Young Spring A Wire 
Corn v. Falls. 11 N W 2d 329. 307 
Mich 69 -Club Holding Co v. Flint 
Citizens’ Loan & Jnve.stment Co, 
261 NW 133, 272 Mich 66. 

N.II—Samuel & Nathan Goldstein v. 

Gilman, 36 A 2d 268. 93 N.H. 106 
Pa—Mellon Nat Bank & 'Prust Co. 
V. Esler, 55 A.2d 327, 357 Pa. 525— 
Young V National Bank of Laiis- 
downe, 199 A. 139, 330 I’a 128 
Tenn—I'attcrson v. Gaddy, 191 S W. 

2d 5.66, 28 TennApp 487. 

Tex—Talley v. Ilowsley, 176 S W.2d 
1.68, 142 Tex. 81. 

W.Va.—Zogg V. Hedges, 29 S E 2d 
871, 126 WVa. 523, 152 A.L R 991. 
Employee’s overdrafts on partner¬ 
ship account, with managing part¬ 
ner's aclualJy or apparently author¬ 
ized consent, would not con.stitute 
fraudulent miisappropriatlon or other 
wrongful act raising constructive 
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trust for other partners—PfeulTcr v. 
Haas, Tex CivApp., 65 S.W 2d HI, 
error dismissed. 

82. Md.—Scott V. White, 68 A.2d 490, 
190 Md. 389. 

83. Mo — Page V, Joplin Nat. Bank 
& Trust Co., 255 S W 2d 821, 363 
Mo, 1008. 

84. Ga.—First Nat. Bank & Trust 
Co. In Macon v. Roberts, 1 S.E.2d 
12, 187 Ga. 472, 

85. N J.—Whitney v, Lott, 36 A.2a 
888, 1.34 N.J.Eq 586 

N.C—Garner v. Phillips, 47 S.E.2d 
845, 229 NC. 160—Biyarit v. Bry¬ 
ant. 137 S E 188, 193 N.C 372. 
Intestate succession as affected by 
homicide see De.scent and Eistribu- 
tion § 59 c. 

Survivorship 

(1) When one tenant by entirety 
feloniously ki]].s the other, survivor 
j)ossesse.s whole legal interest in 
property involved, liut will be deter¬ 
mined, under equitable principle thnt 
a fx'rson shall not be permitted to 
profit bj’ his own wrong, to hold such 
interest on constructive trust for oth- 
or.s entitled to co-tenant’s estate, ex¬ 
cept that survivor is entitled to com¬ 
muted value of net income of half of 
piuperty for period of his or her life 
expei'tancy. 

Del —Colton v Wade, 80 A.2d 923, 32 
l>e] Ch. 122. 

N ,J—Neirnan v. Hurff, 93 A 2d 34.6, 
11 N.J 55. 

(2) Where contract creating Joint 
and several bank account gives each 
1oint owner a right to withdraw all 
funds from account, which right wil) 
be defeated if he fails to survive the 
other joint owner or the other with¬ 
draws first, one joint owner cannot 
gam an indefeasible interest by felo¬ 
niously causing the death of the oth¬ 
er, and the uncertainty as to whose 
right would have been defeated in the 
ordinary course of events is to be re¬ 
solved against the survivor, and a 
constructive trust imposed on the 
entire balance of the account—^Vesey 
V. Vesey, 64 N.W.2d 385. 237 Minn. 
295. 
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structive trust,at least where no intent to kill is 
involved, but merely manslaughter. 

Procuring or preventing devise or bequest. Fraud 
or undue influence in procuring or preventing a 
devise or bequest may warrant the imposition of a 
constructive trust in favor of the person who would 
otherwise have received the property. So an in¬ 
terested person who by fraud, duress, coercion, or 
deception frustrates an attempt, as distinguished 
from an intent, to revoke a will will not be allowed 
to profit by his misconduct and equity may impress 
a trust on the devise in favor of heirs at law or 
the intended legatee under a new will which will 
have the same effect as a revocation.On the other 
hand the frustration of a mere intent to revoke a 
will will not give rise to a constructive trust,and, 
according to some authority, before a person can 
be held to be a trustee ex malcficio for failure to 
carry out a promise to destroy a will, the proof must 
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show that testator undertook to accomplish acts 
which would have resulted in a legal revocation and 
that testator was prevented from effecting the ful¬ 
fillment of such acts by the force or fraud of defend- 
ant.91 

§ 147. -Acquisition at Judicial Sale 

Where a purchaser at a private sale would be deemed 
to hold the property purchased In trust for another, a 
purchaser at a Judicial sale under like circumstances will 
equally be regarded as so holding It. 

Since the doctrine of constructive trusts applies 
equally to purchases of property at judicial sales and 
at private sales, as discussed supra § 139, it is a 
general principle that where a purchaser at a private 
sale would be deemed to hold the property purchased 
in trust for another, a purchaser at a judicial sale 
under like circumstances will equally be regarded as 
so holding it.®2 So, under the general rule relating 
to the acquisition of property by fraud or other 


86. Ill.—Welsh v. James. 96 N.E.2(J 
872. 408 Ill. 18. 

Po.—Wyckoff V. Clark, 77 Pa.Dist. & 
Co. 249. 41 Luz Leg.Reff. 371. 

87. Conn —Bird v, Plunkett, 95 A.2d 
71, 139 Conn. 491. 

88- Cal—Weinstein v. Moors, 279 P 
444, 207 Cal. 534. 

Ill—Lowe Foundation v. Northern 
Trust Co., 96 N.E.2d 831, 342 III. 
App. 379, 

Ind.—Ransdel v. Moore, 63 N.E, 767, 
153 Ind. 393, 63 L.R.A. 753. 

Mich—Burpress v, Jackson Circ'uit 
Judge, 229 N.W. 481, 249 Mich 558. 
N.C.—Bohannon v, Trotman, 200 S.E. 

852, 214 N.C. 706, 

Xtstrlnsic fraud 

(1) Wher(3, through extrlusic 
fraud practiced In probate proceed¬ 
ings, distributees have improperly 
obtained property, equity will declare 
that distributees hold property in 
trust for rightful owners —Fergu.son 
V. Ferguson, 137 P 2d 735. 58 Cal App. 
2d 811—In re Madsen’s E.state, 87 P. 
2d 903, 31 Cal.App,2r] 240—Z.ireinba 
v. Woods, Cl P.2d 97C, 17 Cal.App 2d 
309. 

(2) Where an heir knows of the 
existence of other heirs, and for the 
purpose of defrauding such hors and 
benefiting himself, he fails to notify 
the court of the existence of such 
heirs, and knowingly flies fai.se pe- 
titlon.s with the court representing 
that there are no such heirs, he is 
guilty of extrinsic fraud warranting 
the Imposition of a trust on the 
fraudulent distributee’s interest — 
Hewett V. LInstead, 122 P.2d 352, 49 
Cal.App,2d 607—Zaremba v. Woods, 
supra. 

(3) Executrix, who gave statutory 
notice of hearing for distribution of 
estate as required by statute, and 


who acted in good faith, was not 
guilty of extrinsic fraud or mistake, j 
in failing to discover that action had 
been filed on rejected claim, and, on 
discovering the filing of the action, to 
inform the court, and holder of claim 
was not entitled to have a trust im¬ 
posed in his favor on the estate — 
Thayer v. Fish, 122 P,2d 368, 49 Cal. 
App.2d 618. 

Preventing signing of wUl | 

Where Intestate, shortly before her 
death, requested a neighbor to have 
a will prepared for her leaving all of ! 
her property to plaintiff, who was not 1 
a relative of intestate, but, when will 
was brought to intestate for signa- j 
ture, certain heirs of intestate, who 
were present, prevented intestate 
from signing the will, a construt live 
trust was imposed in favor of plain- j 
tiff a.s to all the property of intes¬ 
tate, and heirs of intestate were con¬ 
structive trustees for plaintiff, even 
those heirs who were not present 
when intestate was prevented from 
signing the will —Pope v. Garrett, 
211 S.W,2d 559. 147 Tex. 18. 

Pailore to witoesB will 

Where deceased’s husband failed 
to carry out repeated promises to 
have decedent’s will witnessed until 
it was too bate, tVius preventing de- 
cea.sed’s niece, named as legatee, 
from sharing in e.stale, con.structive 
tru.st was held to have .arisen In fa¬ 
vor of niece, even though there was 
no intention to defraud at tune of 
promise—Thomas v Briggs, I 89 N-E. 
389, 98 Ind.App. 352. 

Notice 

Will and codicil on file in office of 
clerk of probate court did not consti¬ 
tute constructive notice of alteration 
in codicil with respect to whether 
constructive trust was created in fa¬ 
vor of one who was eliminated as 
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beneficiary by alteration.—Little r. 
Mettee, 93 S W 2d 1000, 338 Mo. 1223, 

89. Pla.—Moneyham v. Hamilton. 
168 So .522, 124 Fla. 430. 

N Y.—Latham v. Father Divine, 86 N. 
E.2d 168, 299 N.Y. 22. reargument 
denied 86 N.E 2d 114, 299 N.Y. 699, 
11 ALR.2d 802. 

65 C J. p 4G8 note 70 [bj. 

90. Fla.—Moneyham v. Hamilton, 
168 So. 522. 124 Fla. 430. 

Palse pretense 

Fact that sole beneficiary of will 
falsely pretended to be unable to find 
will when requested by testator to 
bring will to him so that he might 
destroy it did not impress tru.st on 
devise in favor of heir.s at law other 
than sole beneficiary, or to make will 
inoperative, there having been no at¬ 
tempt by testator to revoke will.-— 
Moneyham v. Hamilton, supra. 

91. Ark.—Reiter v, Carroll, 198 S. 
W.2d 163, 210 Ark. 841. 

Failure to comply with atatute 

Where testator’s statement to ben¬ 
eficiary directing him to destroy will 
did not effect a revocation for failure 
to comply with statute, and state¬ 
ment of beneficiary that destruction 
had been accomplished, although 
I false, was not sufficient to constitute 
an actionable fraud because, even If 
I .statement were true and will was de- 
I stroyed, there was still no legal rev¬ 
ocation, and bonefleiary could not be 
adjudicated a trustee ex maleflclo of 
testator’s estate for benefit of heirs 
at law.—Reiter v. Carroll, supra. 

92. Ky.—Irons v. U. S. Life Ins. Co., 
108 S.W. 904, 128 Ky. 640, 33 Ky. 
L. 46, 129 Am.S.R 318. 

65 C J. p 468 note 62. 

Parol agreement as to land to be pur¬ 
chased at judicial sale see infra 8 
150 b. 
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wrongs, discussed supra § 146, where one who ac¬ 
quires property at a judicial sale has been guilty of 
wrongful conduct in bringing about such sale, a con¬ 
structive trust ordinarily arises in favor of the true 
ovvner.53 Similarly, where a purchaser at a judicial 
sale becomes such under such circumstances or state 
of facts as would make it inequitable to permit 
him to hold on to his bargain,^^ as by representing 
that he is buying for the benefit of those who own 
or have an interest in the property being sold,5® or 
that he intends to rcconvey such property to them,®® 
or to permit them to redeem it,®*^ and thereby dis¬ 
courages other bidding or obtains the property at 
a sacrifice, such purchaser will be deemed in equity 

93. Ark.—Stcole v. Steele. 216 S W- 

2d 876, 214 Ark. 600. 

Mich—Gulf Refining Co. v. Perry, 

6 NW2d 766. 303 Mich. 487. 

N.Y—Miller v. Galluaser, 3 N.Y.S. 

2d 994. 167 Misc. 393 
Wash—McGuigan v. Simpson, 84 P. 

2d 1012. 197 Wash 260. 

65 C.J p 468 note 64. 

Intentional default 

Where huahnnd In possession of 
realty held with wife as tenants by 
entirety, received all rent and pur¬ 
posely defaulted to acquire title 
through foreclosure of mortgage, or 
purchased at foreclosure sale through 
medium of third person, equity would 
not permit husband to acquire the 
title to exclusion of wife but husband 
would hold property In tru.st for wife 
—Hatcher V. Allen, 17 S.E. 464, 220 
NC 407. 

Pallnre to pay rent 

Where tenant failed to pay rent 
With which landlord would have been 
enabled to redeem his property from 
tax sale, and lulled the landluid into 
a feeling of security by promises of 
payment, and the tenant procured tax 
title for him.self through a third 
person, a constructive trust arose in 
favor of the landlord, and the third 
party held the tax title as tru.stee 
ex maleflcio for use and benefit of the 
landlord.—Eckert v. Miller, 111 P 2d 
60, 67 Ariz. 94. 

Duty to pay tanas 

(1) Where owner In fee of the re¬ 
version of a city lot, who was enti¬ 
tled to annual ground rent, alleged 
that purchaser of lot at tax sale was 
under duty to pay taxes as mortga¬ 
gee of Bubleaseliold interest and that 
sale was a fraudulent attempt to de¬ 
prive owner in fee of the reversion i 
of her interest in annual ground rent 
issuing from property, If facts were 
establi.‘?ht'd, equity would direct that j 
purehasbcr hold title to lot in trust for 
benefit of owner in fee of the rever¬ 
sion. so that Interest and e.'state of 
owner In fee of the reversion may be 
protected in accordance with equita¬ 
ble principles —Crocker v. Pittl, 16 
A.2d 876, 179 Md. 62. 


a constructive trustee for the persons injured by his 
fraud. On the other hand, no constructive trust 
arises by reason of acquisition of property at a 
judicial sale where there has been no fraud or bad 
faith such as to warrant imposition of a cpnstructive 
trust.®® 

§ 148. - Parol Promise to Hold in Trust 

or Dispose of Devise, Bequest, or 
Inheritance 

Where a testator or ancestor devisee or bequeathe 
property to a person in reliance on his oral agreement to 
hold the property in trust or to dispose of It In a particu- 
lar mannefr, the devisee or legatee holds the property on a 

9S. Mo.—Robinson v. Cruzen, App., 
202 S.W. 449, reversed on other 
grounds 211 S W. 880. 278 Mo. 199. 
65 C.J. p 4C8 note 67. 

97. Mo —Johnson v. Johnson, 208 S. 
W. 919. 

65 C.J. p 468 note 68. 

98. Miss.—Harris v. Bailey Avenue 
Park, 32 So.2d 689, 202 Miss. 776. 

Mo,—Brown v. Bibb. 201 S.W.2d 870. 
356 Mo. 148. 

rorecloanre of vendor’s lien 

In absence of fraud or collusion, 
the fact that purchaser of lots at 
paving lien foreclosure, who agreed 
to .sell the lots to the former owner, 
who in turn agreed to surrender Im¬ 
mediate possession of the lots pend¬ 
ing purchaser’s reimbursement of in¬ 
vestment from rentals, later pur¬ 
chased the lots at foreclosure of ven¬ 
dor’s lien for a consideration, equal 
to the indciitedness, did not Incumber 
the lots with a trust In former own¬ 
er’s favor.—Roach v. Grant, 130 S 
W2d 1019, 134 Tex 10. 

Sedomption by second mortgagee 
Second mortgagee, who was a de¬ 
fendant in action to foreclose first 
mortgage, and who redeemed prem- 
i.ses from sale pursuant to judgment, 
from which mortgagors did not ap¬ 
peal and by terms of which second 
mortgagee’s title became absolute, 
was not a stranger or a volunteer, 
ond hence mortgagors were not en¬ 
titled to benefit of a trust, even if 
note secured by second mortgage was 
satisfied—Rollins v. Holcomb, 190 A 
260, 122 Conn. 664. 

Discharge of note 

Wlu're grantors' obligation to hold 
grantees harmless as to Indebtedness 
secured by trust deed on conveyed 
premises was exprG.s.sed in and rep¬ 
resented by note and chattel mort¬ 
gage and grantors discharged the 
note but grantees did not pay Indebt¬ 
edness secured by trust deed, gran¬ 
tors, purchasing property at trust 
deed foreclosure sale, did not hold 
title in trust for grantees.—Long v. 
Von Erdmannsdorfif, Mo., Ill S.'W.2d 
37. 


(2) Where one cotenant assures a 
second cotenant, who is guardian of 
a minor cotenant, that he will pay 
taxes on common property with in¬ 
tent to lull second cotenant into false 
sense of security with formed pur¬ 
pose of letting taxes go unpaid in or¬ 
der that, at a scavenger sale, first 
cotenant might, as purchaser, cut off 
Interest of second cotenant and her 
ward, first cotenant's title, acquired 
at scavenger sale, may be Impressed 
with a trust ex maleflcio—Koenig v. 
Koenig. 18 N.W.2d 269, 311 Mich. 12. 

(3) It ha.s been held, however, that 
the fact that defendant broached 
agreement to pay plaintiffs taxes 
was not such fraud as to create con- i 
.structive trust on plaintiff’s lands j 
purchased by defendant at tax sale — j 

tpoohan v. Nauman, 20 P.2d 37, 172 
Wash. 372. j 

194. Cal.—Lucas v. As.sociacao Pro- 
tectora Uniao Madeirense Do Es- 
tado Da California. 143 P.2d 63, 61 
Cal.App 2d 344. 

DC.—Cahill v. Bryan. 184 F 2d 277. 

87 U.S.AppDC. 271. 

Ind.—Vincennes Sav. & Loan Ass’n 
V. St John, 12 N.E.2d 127, 213 Ind. 
171. 

Mo—Powers v. Grand Lodge of An¬ 
cient, Free and Accepted Masons of 
State of Missouri. 177 S.W.2d 629, 
237 Mo App 826. 

Tox—Cecil V Dollar. 218 S.W.2d 448, 
147 Tex 641. 

65 C J p 468 note 65. 

Purchase by huzbaud 

Where wife, who was surety on 
note of her husband, executed mort¬ 
gage on her realty as security for 
husband's debt, and liu.sband subse¬ 
quently purchiuMcd the realty at sale 
under power contained in mortgage, 
paid off debt, and without wife’s 
knowledge, took title in himself, a 
constructive trust arose in favor of 
wife—Speight v Branch Banking & 
Trust Co., 183 SE 734, 209 N.C. 663. 

95. Fla,—Bell V. Smith, 32 So.2d 829, 
169 Fla 817, 175 A.L R. 695. 

66 C.J. p 468 note 66. 
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constructive trust for the persons for whom he agreed 
to hold it; but the promise must have been the cause 
of the decedent's failure to make the necessary legal pro¬ 
vision, by Will or otherwise, to effectuate his desire. 

Where a testator or ancestor makes known to 
his devisee, legatee, or heir his desire that his prop¬ 
erty shall be disposed of in a particular manner, and 
that he relies on him to carry his desire into effect, 
and such devisee, legatee, or heir uses words or 
does acts calculated to cause, and which he knows 
do in fact cause, the testator or ancestor to believe 
that he fully assents thereto, and where in con¬ 
sequence thereof the testator or ancestor makes, or 
omits to make, a will or such particular disposition 
of his property in his lifetime as will carry out his 
desire, a constructive trust is created and this 
rule applies, it has been said, even where a devise 
or bequest is on an express trust inconsistent with 


the constructive trust.1 

In order to sustain a constructive trust under such 
circumstances the promise must have been the cause 
of the failure to make the necessary legal provision 
to effectuate the decedent's desire,^ and it has been 
s.aid that it must appear that the decedent was in 
a position to carry out, and but for the promise 
would have carried out or effectuated, his desire 
and intention.8 It must also appear that decedent 
relied on the promise of the devisee, legatee, or heir 
as an effective arrangement for the disposition of 
his property,^ and where, without regard to the 
making of any promise, it is the testator’s or an¬ 
cestor’s desire to leave property to a particular per¬ 
son, a mere agreement or understanding with the 
latter as to his subsequent disposal of the property 
does not give rise to a trust.^ 


99. U.S.—Clark v. Tibbetts, C C.A.N. 

T. , 167 F.2d 397—Gardner v, De¬ 
laney, D.C.Mass., 103 F.Supp. 610, 
vacated on other grounds, C A , 204 
F.2d 855—Clark v. Tibbetts, D.C 
N.Y., 79 F.Supp. 60. 

Cal.—In re Sargavak's Estate, 259 F. 
2d 897, 41 Cal. 2d 314—Sears v. 

Rule. 163 P.2d 443, 27 Cal.2cl 131, 
certiorari denied 66 S.Ct, 1022, 328 

U. S. 843, 90 L.Ed. 1617. 

Colo.—In re Doerfer's Estate, 67 P. 

2d 492. 100 Colo, 304. 

Ill—Wagner v. Clauson, 78 N.E.2d 
203, 399 Ill. 403. 3 A.L R 2d 672. 
Ky.—Moore v. Garvey’s Adm’r, 160 S. 

W.2d 363, 290 Ky. 61. 

Minn.—Ives v. Plllsbury, 283 N.W. 
140, 204 Minn, 142. 

Miss.—Corpus Juris cited in Stovall 

V. Stovall, 67 So.2d 391, 406, 218 
Miss. 3G4. 

N.Y.—O'Boyle v, Brenner. 104 N.E 2d 
913, 303 N.Y. 672—O'Boyle v. Bren¬ 
ner, 79 NYS.2d 84, 273 App Div. 
683, appeal dismissed 96 N.E.2d 
47, 301 N.Y, 685—In re Munk’s Es¬ 
tate. 73 N.Y.S.2d 792. 189 MIsc. 206 
—In re Buehler's Estate, 69 N.Y.S 
2d 766, 186 Misc. 306. aJHlrmed 70 
N.Y.S.2d 139, 272 App.DIv. 757, ap¬ 
peal denied 73 N.T.S.2d 486, 272 
App.Div. 794—La Vin v. La Vin, 39 
N.Y.S.2d 317, 179 Misc, lOOO, affirm¬ 
ed 41 N.Y S.2d 180, 266 App Div. 
674—Macy V. Burchell, 228 N.Y.S 
388, 131 Misc. 602—In re Taylor’s 
Will, 96 N.y.S,2d 469—Lawrence v, 
Mildenberger, 92 N.Y.S.2d B19, af¬ 
firmed 97 N.T.S.2d 196, 276 App. 
Div. 1079. 

Okl.—Collar v. Mills, 126 P.2d 197, 
190 Okl. 481. 

Pa.—Danner v. Danner, 77 A.2d 217, 
366 Fa. 178. 

R.I.—Greene v. Rhode Island Hospi¬ 
tal Trust Co., 197 A. 464, 60 R.I. 
184. 

65 C.J. p 468 note 70. 


Fraud or undue Influence in procur¬ 
ing or preventing a devise or be¬ 
quest as giving rise to construc¬ 
tive trust generally see supra S 
146. 

Prevention of unjust enrlchxnsut 
When testator makes a devise ab¬ 
solute in terms, but on oral agree¬ 
ment that devisee will apply the de- 
vi.sod estate to some lawful purpose 
designated by testator, equity will 
enforce a constructive trust, which 
is Imposed to prevent unjust enrich¬ 
ment not merely to carry out tes- j 
tutor’s Intent.—In re Brennemun's 
Estate. 63 A.2d 59, 360 Pa. 658 
Actual Intentional fraud not required 
Although constructive trust in j 
property devised or bequeathed may ' 
be established by oral evidence. It Is 1 
not dependent on pleading and proof . 
of actual intentional fraud before or | 
contemporaneously with making of 
will or of existence of fiduciary rela- j 
tion, but rule Is that one to whom I 
property is devised or bequeathed In j 
reliance on his agreement to hold j 
it In trust for or convey It to third 
person holds It on constructive trust 
for such person.—Strype v. Lewis. 
180 S.W.2d 688, 362 Mo. 1004, 156 A. 
L.R. 99. 

Position of benefloiary 

The distinction between the posi¬ 
tion of the beneficiary of a testa¬ 
mentary trust and the position of 
the beneficiary of a constructive trust 
under an agreement between a tes¬ 
tator and hts devisee that devisee 
will hold the property devised as 
trustee Is that the Interest of a ben¬ 
eficiary of a constructive trust does 
not arise under the will or laws of 
Intestate succession —In re Loring’s 
Estate, 176 P.2d 524, 29 Cal.2d 423. 
Property Included 

Where stepfather of children ob¬ 
tained a devise of mother’s property 
on his representation to her that all 
of their property ultimately would go 

1039 


to children, constructive trust to en- 
I force the obligation could be impress- 
t ed only on property stepfather re¬ 
ceived from mother but could not be 
Impressed on his own property or 
[ property not so obtained.—O’Boyle v. 
[Brenner, 73 N.Y.S.2d 687. 189 Misc. 
1058, modified on other grounds 79 N. 
Y.S 2d 84, 273 App.Div. 683, appeal 
dismissed 95 N.E.2d 47, 301 N.Y. 685. 
1. Mass—Ham v. Twombly, 63 N.E. 
336, 181 Mass. 170. 

8. Iowa—Hermann v. Hermann, 188 
N.W. 806, 193 Iowa 1201. 

Mo.—Mead v. Robertson, 110 S.W. 
1096, 131 Mo.App. 185. 

3. Mo.—Mead v. Robertson, supra. 

4. U.S.—Housman v. C. I. R.. C.C.A. 
2, 105 F.2d 973, certiorari denied 60 

S.Ct. 4C9, 309 U.S. 656, 84 L.Ed. 
1006. 

65 C.J. p 469 note 74. 

Zutent 

In order to Impress constructive 
trust on legatee because of testator’s 
oral statements. It must plainly ap¬ 
pear that testator intended to impose 
enforceable trust and would have 
changed hla contemplated disposi¬ 
tions of property but for legatee’s as¬ 
sent to such statements.—Housman 
V. C. I. R., supra. 

No promise or agreemeut 

Provision in will creating a trust 
but naming no beneficiaries, did not 
give rise to a constructive trust, 
where there was no showing that the 
trustee had mode any promise to or 
agreement with testatrix to carry 
out disposition of property In cer¬ 
tain manner.—Wagner v. Clauson, 78 
N.E.2d 203, 399 Ill. 403, 3 A,L.R.2d 
672. 

5. Ill.—Allmon ▼. Pigg, 82 IlL 149, 
25 Am.R. 303. 

Joint wiU 

Fact that wife, who joined with 
her husband In executing wills leav¬ 
ing interest of each in community 
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No express promise on the part of the devisee, 
egatee, or heir is required in order to raise a con- 
itructivc trust of property left to him with the 
expectation that it shall be held or disposed of in 
i particular manner,^ but his silent acquiescence or 
:ooperation is sufficient,"^ providing it is consciously 
^iven with intention that it shall amount to a prom¬ 
ise or shall be taken by the testator or ancestor as 
a promise.8 The mere expression of a wish, how¬ 
ever, by the testator or ancestor that his property 
be held or disposed of in a particular way is not 
sufficient to raise a trust and, where a devisee 
or legatee had no knowledge of the testator’s pur¬ 
pose or wishes at the time of making the will,^® 
or at such time notified the testator of his refusal 
to accede to his request,no trust arises. 

Where the promise or assurance, on the faith of 
which property is devised or bequeathed to two or 
more persons as joint tenants, is made by one of 
the joint tenants, the trust will be enforced against 
all, on the ground that with respect to property 
thus jointly devised or bequeathed the promise of 
one joint tenant binds all equally where the 

devise or bequest is to several persons, either sev¬ 
erally or as tenants in common and not as joint 
tenants, the trust will not be enforced as against 
such of them as have nothing to do with the making 
of the will. 
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Promise by person taking no benefit under will 
to give property to a child of the testator, thereby 
inducing the testator to make no provision for such 
child, does not give rise to a trust in favor of the 
omitted child, at least in the absence of any fraudu¬ 
lent purpose.^"* Similarly, a promise by an executor 
who takes no benefit under the will to dispose of 
property differently from the way the will directs, 
in reliance on which promise the will is not altered 
by the testator, does not make him a constructive 
trustee.'i^ 

§ 149. - Parol Promise to Hold in Trust 

or Reconvey Land Conveyed 

The mere violation of a parol promise made by a 
grantee of land to the grantor thereof, to hold such land 
in trust or for a specified purpose, or to convey it back 
to the grantor or another, does not create a constructive 
trust in the grantee, in the absence of fraud m procuring 
the conveyance to him; but a constructive^ trust may 
arise where, «n addition to the parol agreement or its 
breach, there is some element of fraud or bad faith which 
makes it inequit.able that the? grantee should hold the 
title absolutely and discharged of any trust. 

The mere violation of a parol promise made by a 
grantee of land to the grantor thereof, to hold sucli 
land in trust or for a specified purpose, or to con¬ 
vey it back to the grantor or to a person designated 
or to be designated by him, docs not create a con¬ 
structive trust in the grantee, in the absence of 
fraud in procuring the conveyance to him,ic since 


property to the other with provision 
that If one predeceased the other in¬ 
terest should go to their daughter, 
after husband’s death sold communi¬ 
ty property and gave proceeds of sale 
to a son to prevent property going to 
daughter, did not impress a trust on 
proceeds in favor of daughter.—Gar¬ 
land V. Meyer, Tex.Civ.App., 169 S.W. 
2d 631. 

6. Neb.—Wiseman v. Guernsey, 187 
N.W 5.6. 107 Neb. 647. 

66 C.J. p 470 note 77. 

7. Ark—Barron v. Stuart, 207 S.W. 
22. 136 Ark. 481. 

65 C J. p 470 note 77. 

8. Mo.—Mead v. Robertson, 110 S.W. 
1095. 131 MoAfip. 185. 

66 C..r. p 470 note 78. 

9. Iowa — Hermann v Hermann, 188 
N W 80G. 193 Iowa 1201. 

Traud not shown 

Vv'hcre testatrix, shortly before 
her death, called in her brothers and 
sisters and sole dev usee under her 
will and requested that sole devisee 
give part of property to the broth¬ 
ers and sisters, and sole devisee 
promised to do so, failure of sole dev¬ 
isee, after testatrix' death, to carry 
out promise, was held not such ac¬ 
tual or constructive fraud as to au¬ 
thorize declaring of constructive 


I trust In favor of brothers and sisters. 
—Vance v. Grow, 190 N E. 747, 206 
Ind. 614. 

10. Conn.—Bryan v. Bigelow, 60 A 
266. 77 Conn 604. 107 Am.S R. 64 

11. Minn.—Ives v. Pilhsbury, 283 N. 
W. 140. 204 Mmn 14 2. 

12. N J.—Powell V "Yearance, 67 A. 
832. 7.3 N.J.Kq. 117. 

N.Y.— O’HaTa v. DucUey. 95 N.Y. 403, 
47 AmR. 53, 14 Abb.N.Cas. 71. 

13. N.J.—^Heinisch v. Pennington, CH 
A. 23;i. 73 N.J Eq. 456, affirmed 73 
A 1118, 75 N.J.Kq 606, 

66 C.J. p 4 70 note 82. 

14. Tenn —Robinson v. Denson, S 
Head 395. 

15. Pa—Porter v. Wolf, 116 A. 65. 
272 I’a 93 

16. U.S—Robinson v. Emneld Col¬ 
lege, D C' Wash , 42 P Supp. 147, 

allirin-'d, C.C.A., 13C P 2d 805, cer¬ 
tiorari denied 64 S.Ct. 262, 320 U.S. 
795, 88 L.Ed. 479 

Ark.—I’attori v. Randolph. 124 S.W. 

2d 823. 197 Ark. 653 
Cal.—O’Mcha v. Adkins. 166 P.2d 298. 
73 Cal.App.2d 143—Ampuero v. 
Luce, 167 P.2d 899. 68 Cal.App.2d 
811. 

Fla.—Rappaport v. Kalstein, 24 So.2d 
301, 156 Fla. 722—Corpus Juxlg oit- 

1040 


ed In Crockett v. Crockett, 199 So 
337, 338, 1 15 Fla 311. 

Ill.—Bremer v, Bremer, 104 N.E 2d 
299. 411 Ill. 454—Suehv v. llajlcek, 
4 N.E 2d 836, 3G4 Ill 502. 

Iowa.—England v. England. 61 N W’ 
2d 437, 243 Iowa 274~Newpll v 
Tweed, 40 N.W.2d 20, 241 Iowa 90 

Me—Saere v. Sacre, ,55 A.2d 692, 14 3 
Mo. 80. 173 AL R. 1261. 

Md—Carter v. Abramo, 93 A.2d 540, 
201 Md. 339—Grimes v. Grime.'?, 
40 A.2d 58, 184 Md. .59. 

Mich.—Sti'phen.son v. Golden, 276 N 
W. 849, 279 Mich. 710. 

Miss—Coleman v. Kierbow, 64 So 
2d 915. 212 Miss 541. 

Mo—Beach v. Beach, 207 S.W 2d 
481—Jankowski v. lielfert, 201 S 
W.2d 331, 356 Mo. 181—Corpus Ju¬ 
ris cited In Strype v. Lewis, ISO B 
W2d 688. 691. 362 Mo. 1004, 15.5 
A.L.R 99. 

N.J.—Blame v. Krysowaty, 38 A.2d 
859, 135 N.J.Eq. 355 

N Y.—Friedman v. Katz, 65 N.Y.S.2d 
731. 271 App.Div. 836. 

N.C.—Walker v. Walker, 55 S.E.2d 
801. 221 N.C. 54. 

N.D.—Johnson v. Larson, 66 N.W. 2d 
750. 

Ohio.—Halliday v. Norfolk & W. By- 
Co.. 62 N.E.2d 716. 
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the trust, if any, is an express one and is not en¬ 
forceable under the statute of frauds and, a 
fortiori, a simple avowal of acquisition of property 
for the benefit of another, or of an intention to con¬ 
vey it to another, not made as a promise or induc- 
inpj the conveyance, will not give rise to a construc¬ 
tive trust.^* An offer by the purchaser of land to 
permit the vendor to repurchase the premises at 
any time with a reasonable profit is a simple option 
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of purchase which contemplates purchase from the 
grantee as beneficial owner, and equity will not en¬ 
force it by declaring a trust.l® 

A constructive trust will arise, however, out of 
a promise to reconvey or hold in trust made in 
connection with the receipt of the legal title to 
property, provided the grantor’s purpose is an honest 
one,2® where, in addition to the parol agreement or 


Pa—Kalyvas v. Kalyvas, 89 A.2d 
819, 371 Pa. 371—Fitzpatrick v, 

P'ltzpatruk, 29 A.2d 790, 346 Pa 
202—Metzger v. Metzger, 14 A 2d 
28S. 338 Pa. 5G4, 129 A Ij.R. C83— 
Green v Green, Com.PI., 31 Del, 
Co, 53R--Skrym v. Noas, Com.PI.. 
36 Luz Dcg.Reg 257—Miller v. Mil¬ 
ler, Com PI., 34 We.st Co 317—Co- 
ponhaver v. Duncan, Com.Pl., 61 
Tork LeK.Dec. 105 

S.C—Corpus Juris quoted In All v 
miKinian, 20 S.E.2d 741, 749, 200 
SC 279. 159 AI. R. 981. 

65 CJ. p 47 0 note «G. 

Violation of promi.ae to convey land 
as fraud raising eonstriRllve trust 
in geniral see supra § 139. 

Other atatemeuts of rule 

(1) The doctrine of trusts ex male- 
flcio with respect to land can never 
be applied when there is nothing 
more than a broken verbal promise 
—Maya v. Perry, 27 S,E.2d C98, 19C 
Go. 729. 

(2) A constructive trust cannot be 
established by merely showing that 
one who has obtained the legal title 
for a specified purpose, on an oral 
promise to convey to a third person, 
refuses to perform such promise or 
denies the existence of the trust — 
Stein V. Stein, 76 N.E.2d 8C9, 398 
Ill. 397. 

(3) Violation of parol trust agree¬ 
ment concerning lands, if established, 
is not of Itself that nature of fraud 
which will sustain bill to enforce 
trust founded on claim of fraud — 
Tipton V. Tipton, B7 So.L'd 94, 257 
Ala. 32—Talley v. Talley, 26 So.2d 
586, 248 Ala. 84. 

(4) A per.son holds title to prop¬ 
erty in a constructive trust when he 
is under an obligation to eonvey it 
to another, if such obligation did 
not arise merely because In* voluntar¬ 
ily a.ssumed it,—Page v. Joplin Nat, 
Bank & Trust Co., 255 S,W.2d 821, 
303 Mo. 1008. 

(B) Transfer of land on an oral 
trust does not give rl.se to a construc¬ 
tive trust not subject to statute of 
frauds, unless transfer was procured 
by fraud, duress, undue Influence, or 
mistake, transferee was at the time 
in a confidential relationship to trans¬ 
feror for whom he orally agreed to 
hold the land, transfer was effected 
by deed absolute in terms, but in- 
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tended as a mere security, or trans¬ 
fer was made In contemplation of 
death. 

Miss—Coleman v. Kierbow, 54 So.2d 
915. 212 Muss. 641. 

N.J.—DeMarco v. Estlow, 86 A 2d 
446. 18 N.J.Slupcr. 30, affirmed 91 
A.2d 272, 21 N.J Super. 356. 
Reposing of confidence 

(1) The mere fact of conveyance 
of realty, pursuant to grantee’s parol 
promise to reconvoy it to grantor 
at grantor's request. Is Insufficient 
to create confidential relationship or 
constructive trust in grantee for 
grantor’s benefit.—Brunicr v. Stan- 
ert. 85 A 2d 130, 369 Pa. 178—65 C.J. 
p 471 note 86 [a]. 

(2) The statute of fraud.s, render¬ 
ing unenforceable an oral promise to 
reconvey realty, cannot be circum¬ 
vented merely by having tht‘ trans¬ 
feror say to the transteroe in the 
presence of a third person that he 
ha.s confidence that transferee will 
reconvey the property at transler- 
or’s request—Stewart v. Hooks, 94 
A 2d 756. 372 Pa. 542. 

Xiife use 

Verbal agreement that if husband 
would have his interest in his de¬ 
ceased wife’s property conveyod to 
defendants, to whom property was 
.sub-sequently conveyed, he would be 
permitted to occupy property during 
rest of his life, did not raise con¬ 
structive trust to extent of life use 
which would be enforceable in hus¬ 
band’s favor, notwithstanding stat¬ 
ute of frauds, where there was no 
finding of fraudulent Intent not to 
keep agreement at time it was made. 
—Reynolds v. Reynolds, 183 A. 394, 
121 Conn. 153. 
incldeiLtal promise 

Equity will not declare a construc¬ 
tive lru.st on nonperformance of an 
incidental promise made in connec¬ 
tion with purchase of land, which has 
no bearing on nature of the title or 
interest intended to be conveyed, al¬ 
though such promise may constitute 
part of the consideration.—^Atkinson 
V. Atkinson, 33 S.E.2d 666, 225 N.C. 
120 . 

17. Ark.—Jones V. Gachot, 230 S.W. 

2d 937, 217 Ark. 462. 

Ill—^itester v. CrlUy, 91 N.E.2d 410, 
4 05 111. 425. 

Me.—Sacre v. Sacre, 55 A.2d 692, 
143 Me. 80, 173 A I...R. 1261. 
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Mo,—Jankowski v. Delfert, 201 S.W 
2d 331. 356 Mo, 184. 

S.C— Corpus Juris quoted la All v. 
Prillaman. 20 S.E.2d 741, 749, 200 
S C. 279, 159 A.L R. 981. 

65 C.J. p 471 note 87. 

18. S.O.— Corpus Juris quoted la 

All v Prillaman. 20 S.E.2d 741. 
749, 200 SC. 279. 159 A.L R. 981. 

65 CJ. p 471 note 88. 

Abortive attempt to reoouvey 

Conveyance of realty by husband 
to his wife for protection of her and 
tbeir children while he was confined 
in prison did not give rise to a con¬ 
structive trust in the really in favor 
of the husband, notwithstanding wife 
on her deathbed made an abortive 
attempt to n’coiivey the realty to the 
hu.sbnnd —Moore v. Terry, 170 S.W,2d 
29, 293 Ky. 727. 

19. NC—Atkinson v, Atkinson, 83 
S.E.2d CCfl, 226 N.C. 120. 

Passage of title 

rromise.s by one purchasing land 
from his brother to pay annually to 
brother half the net proceeds of farm 
and mill, anti half of profits of tim¬ 
ber cut, and to permit brother to 
purchase the entire place at any time 
with a rea.sonabIe profit, were not 
conditions on passing of full benefi¬ 
cial title by sub.sequent deed, and did 
not warrant declaration of construc¬ 
tive trust because of their nonper¬ 
formance.—^Atkinson v. Atkinson, su¬ 
pra. 

20. Neb — Corpus Juris quoted in 

Box V. Box, 21 N.W.2d 868. 873, 
146 Neb. 826. 

S.C— Corpus Juris quoted lu All v. 
1‘rilluman, 20 S E 2d 741, 749, 200 
S.C 279, 159 A.L.R 981. 

65 C.J. p 471 note 90 
Motive held immaterial 

In action by grantee and her hus¬ 
band to try title, wherein defendants 
filed similar cross-action asserting 
ownonship os devisee of grantor, and 
attacking deed on ground that it 
had been executed for purpose of 
qualifying grantor for old age pen¬ 
sion with agreement that grantee 
would hold in trust and reconvey 
on request, where grantor had not 
received such pension, question of 
right of recovery of land by reason 
of such alleged trust was not gov¬ 
erned by motive which may have 
prompted execution of deed.—Cold- 
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its breach, there is some element of fraud or bad 
faith which makes it inequitable that the grantee 
should hold the title absolutely and discharged of 
any trust.^^ It is not necessary that actual fraud 
be shown for equity to regard the grantee as hold¬ 
ing lands charged with a constructive trust and to 
compel him to fulfill the trust by conveying accord¬ 
ing to his engagement, but it is necessary only to 


establish such conduct and bad faith as would 
shock the conscience of the court.22 

Generally, a constructive trust will be raised 
where at the time the promise is made the grantee 
does not intend to perform it, or it is intentionally 
false, 23 or where confidential relationships exist be¬ 
tween the parties and there is no other considera¬ 
tion for the conveyance except the promise,2^ or 


well V. Tucker, Tex.Civ.App., 246 
S.W.2d 923. 

21. Cal.-—Orella v. John.son, 242 P. 
2d 5, 38 Cal.2d C92—-Steinbergrer v. 
SteinborRer. 140 P.2d 31. 60 Cal. 
App.2d 116—Forman v. Goldhorg, 
108 P.2d 9S3. 42 Cal.App 2d 308. 
D.C.—Bennett v. Bennett, D.C, 83 F. 
Supp 19. 

Ga-—IMttman v. Pittman, 26 S.E.2d 
764, 19C Ga. 397 

Ky.—Deaton v. Bowling, 196 S W.2d 
603, 302 Ky. 329 

Me—Sacre v Sacre, A.2d 692, 14 

Me. 80. 173 A.L.R 1261—Austin v. 
Austin, 191 A. 276. 135 Me. 155 
Md—Cohen v. Cohen, 73 A.2d 872, 
195 Md. 520—Tro-ssbach v. Truss- 
bach. 42 A 2d 90:., 185 Md 4 7. 

Miss—Coleman v. Klerbow, 54 So.2d 
915, 212 Miss 541—iMtcbford v. 

Howard, 45 So 2d 142, 208 Miss 567. 
Neb—Fisher v. Keeler, 7 N.W 2d 
659, 142 Neb. 728—Wilcox v. Wil¬ 
cox. 293 NW 378, 138 Neb 510. 

S C.—OorpuB Juris Quoted lu All v 
Prillaman, 20 S.E.2d 741, 749, 200 
S.C. 279, 159 A.L..R. 981. 

Tex—Mills V. Gray, 210 SW.2d 985. 
147 Tex. 33—Sparks v. Mince, Civ. 
App. 138 S.W.2d 203. 

Utah.—Corey v. Koberts, 26 P.2d 940, 
82 Utah 445. 

Vt.—Vilas V. Selth, 189 A. 8C2. 108 
Vt. 626. i 

65 C.J. p 471 note 91. 

Other statement of rule 

If inter vivos transfer of Interest 
In land pursuant to oral trust, or oral 
agreement to reconvey, was procured 
by fraud, misrepresentation, duress, 
undue influence, or mistake of such 
character that the transferor is en¬ 
titled to restitution, transferee who 
refuses to perform trust or agree¬ 
ment holds interest on a constructive 
trust for transferor. 

Mo.—Basman v. Frank, 250 S.W.2d 
989. 

Neb.—O’Shea v. O’Shea, 11 N.W.2d 
640, 143 Neb. 843—Nelson v. See- 
vers, 10 N.W.2d 349, 143 Neb. 622. 

Creation of interest in third person 

A constructive trust arising on oral 
agreement to convey land to third 
person comes Into existence only If 
transferee by fraud, duress, or un¬ 
due influence, induced transferor not 
to create enforceable intcre.st m third 
person.—Jones v. Felix, 23 N.E.2d 
706, 372 Ill. 262. 


Plduciary relationship 

The existence of a fiduciary rela¬ 
tionship between plaintiffs and de¬ 
fendant was not a necessary prereq- 
ui.site to establishment of a con.striu’- 
j tive trust on estate for benefit of 
plaintiffs ^—Simmons v. Wil.son, Tex. 
Civ.App, 216 S W.2d 847. 

22. D C.—Mandloy v. Backer. 121 F. 
2d 875. 73 App D.C 412 

Active conduct by grantee to bring 
about conveyance, especially where 
there is a fiduciary relationship, and 
grantee’s suiisequent failure to carry 
out his agreement to hold In trust 
I for reconveyance tend to show fraud 
I or liad faith by the grantee, so as to 
raise a constructive trust.—Coleman 
I v Klerbow, 54 So.2d 915, 212 Miss 
541. I 

Fraud implied j 

A trustee’s fraud in procuring trust 
property is implied, whore he ol>-j 
tamed title thereto with definite ! 
I iironnses to carry out trustor’s wish- 
I es with respect to Its management! 
and reconvey it to trustor on re¬ 
quest, but failed and refused to do 
so. 

Cal—Pcrnald v. Lawsten, 79 P.2d 
742. 26 Cal.App.2d 552. 

Or—Platt V. Jones. 38 P.2d 703, 149 
Or, 24 6, modified on other grounds 
39 P.2d 955, 149 Or. 246. 

23. Ark.—Ripley v. Kelly, 183 S.W. 
2d 793. 207 Ark. 1011. 

Cal,—Forman v. Goldberg, 108 P.2d 
983. 42 Cal App.2d 308—Burrows v. 
Burrows. 28 P.2d 1072, 136 Cal 
App, 323. 

D.C—Mandley v. Backer, 121 F.2d 
875. 73 App D.C. 412—Bennett v. 
Bennett, D.C., 83 F.Supp. 19. 

Ga.—Hancock v. Hancock, 64 S.E.2d 
385, 205 Ga. 684—Mays v. I’erry, 
27 S.E.2d 698, 196 Ga. 729—Sykes 
V. Reeves, 24 &.E.2d 688, 195 Ga. 
587. 

Iowa.—Ranee v. Gaddis, 284 N.W. 
468. 226 Iowa 631. 

Md—Tro.s.sbach v, Trossbach, 42 A. 
2d 905, 185 Md. 47. 

Neb.—Fisher v. Keeler, 7 N.W.2d 
659, 142 Neb 728. 

S.C.—Corpus Juris Quoted la All v. 
Pnllaman, 20 S.E 2d 741, 749. 200 
S.C. 279, 159 A.L.H, 981. 

65 C.J. p 471 note 92. 

Fraud 

(1) Fraud, giving rise to construc¬ 
tive trust in land conveyed on oral 
trust, may consist of grantee’s inten- 
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tion not to perform hla agreement 
and be evidenced by his subsequonl 
refu.sal to perform, together with oth¬ 
er circumstanees, sin h as activity in 
procuring conveyanc' —Cohen v. Co¬ 
hen. 73 A.2d 872, 195 Md. 520. 

(2) Where owner of one-fourth in¬ 
terest in land desirt'd to purchase 
.another one-half interest, and re¬ 
ceived a deed from person owning the 
remaining one-quarter interest on 
representation that first person need¬ 
ed whole title to borrow sufficient 
funds to complete the purcha.se, and 
thereafter first person refused to re¬ 
convoy, first person acquired and re¬ 
tained intere.st of person owning the 
remaining one-quarter interest by 
fraud, and became a trustee thereof 
for his benefit —Struusburg v. Con¬ 
nor. 216 P.2d 609, 96 Cal.App 2d 398, 
No disparity of mental capacity 
A person obtaining property by 
making false promise for purpose of 
inducing another to transfer proper¬ 
ty to promisor with intent to violate 
such promise, is guilty of sueh fraud 
a.s to constitute him a constructive 
trustee for transferor’s benefit, even 
though there is no disparity of men¬ 
tal capacity or confidential relation¬ 
ship between parties.—Sykes v. 

Reeves, 24 S.E.2d 688, 195 Ga. 687. 

24. U.S.—IIclvcring v. Miller, C.C. 
A., 75 F.2d 474. 

Ariz.—Dawson v. McNaney, 223 P.2d 
007, 71 Anz. 79. 

Cal—Orella v. Johnson, 242 P.2d 6, 
38 Cal.2d G93~Allen v. Meyers, 54 
P.2d 4.50, 6 Cal.2d 311—Grace v. 
Rodrigues, 243 P.2d 906, 111 Cal. 
App.2d 131—Casey v. Casey, 218 
P.2d 842, 97 Cal.App.2d 87.5—Svis- 
tunoff V. Svistunoff, 211 P.2d 362, 94 
Cal.App.2d 651—Lyttle v. Fickling, 
164 P.2d 842, 72 Cal.App.2d 383— 
Adams v. Bloom. 142 P.2d 776, 61 
Cal App.2d 316—Stelnberger v. 

Stelnberger, 140 P.2d 31. 60 Cal. 
App.2d 116—Fernald v. Lawsten, 79 
P.2d 742, 26 Cal.App 2d 562—Bur¬ 
rows V. Burrows, 28 P.2d 1072, 136 
Cal App. .323. 

Ill.—O.ster V. Ostcr, 111 N.E.2d .319, 
414 111. 470—Bremer v. Bremer, 104 
N.E2d 299, 411 Ill. 454—Kestcr v. 
Cnlly, 91 NE.2d 419, 405 Ill. 425— 
Jones V. Fehx, 23 N E 2d 706, 372 
Ill. 262—Suehy v. Hajieek, 4 N.E.2d 
836, 364 Ill. 502. 

Me.—Sacre v. Sacre, 65 A.2d 692, 143 
Me. 80, 173 A.L.R. 1261, 
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where the promise is the inducing cause of the con- | is relied on by the grantor,or where the convey- 
veyance, no other consideration being given, and j ancc is made as security for a debt and the value of 


Md.—Cohen V. Cohen, 73 A 2d 872, 
IBS Md. 520 —Trossbach v. Tross- 
bach, 42 A-2d 905. 185 Md. 47— 
Rice V. Rice, 41 A.2d E71, 184 Md. 
40?. 

Minn.—Knox v. Knox, 26 N.W.2d 225, 
222 Mmn 477. 

Misa—Coleman v, Klerbow. 64 So.2d 
915. 212 Miss. 541—-Pitchford v. 
Howard. 46 So.2d 142, 208 Mias. 
667—Ad< oek v Merchants & Mfrs. 
Bank of KlHsville, 42 So 2d 427. 207 
Miss 448—Jones v. Hoover, 37 So. 
2d 490. 204 Miss. 346. 

Mo—Basman v. Prank, 260 S.W.2d 
989. 

Neb. —Corpus Juris quoted in In re 

Scott’s Estate, 26 N.W 2d 799. 803. 
148 Neb. 182—Corpus Juris quoted 
In Box V. Box. 21 N.W.2d 868. 873, 

146 Neb. 826—0‘Sbca V O’Shea, 
11 N.W 2d 640, 143 Neb 843—Nel¬ 
son V. Seevers, 10 N.W.2d 349, 143 
Neb. 622. 

Nev.—Davidson v. Streeter, 234 r.2d 
793, f.8 Nev. 427. 

N.J —Mosos V. Mofles, 53 A.2d 805, 
140 N.JEq. 676, 173 A,L..R. 273. 
NY.—Pattlson v. Pattlaon, 92 N.E. 
2d 8.90, 301 N.Y, 66—In re Weeh- 
sler's E.state. 13 N.Y.S.2d 940, 171 
Misc. 738—Prick v. Cone, 290 N.Y. 
S. 692. 160 Mlsc. 450. affirmed 208 
NYR 173, 251 AppDiv. 781—Wnuk 
V. Wnuk. 96 N.Y,S.2d 264, afflnn<Ml 
96 N.Y S 2d 687, 276 App.Div. 1102 
—llartkopf V. Hesse, 49 N.Y.S 2d 
1C2. 

N.D—Johnson v. Larson, 66 N.W.2d 
750. 

Or.-—Ilanscom v. Hanscom, 208 P 2d 
330. 186 Or. 541 

Pa.—MftzRer V. Metzger, 14 A.2d 2R5, 
338 Pa 504, 129 A.L R. CRI}—Pyle 
V. Davidson, Com.Pl., 4 Chester Co. 
25—Rank v Rank, Com.Pl., 63 
Dauph.Co. 352—Butler v. Cole, Com 
PI., 24 Erie Co. 178—Cast v Engel. 
Com.Pl.. 41 LuzLeg.ner, 399. af¬ 
firmed 85 A.2d 403, 369 Pa. 137— 
Grim V. Schmuck, Com PL, 65 York 
LegRec. 187—Hetrick v. Boyd, 
Com.ri., 63 York Leg.Kec. 73. 

S.C.—Corpus Juris quoted In All v. 
Prlllaman, 20 SB.2d 741, 749, 200 
SC. 279, 159 A LR. 981. 

S.D—Schwnrtzle v. Dale, 64 N.W.2d 
361, 74 SP. 467. 

Tex.—Mills V. Gray, 210 S.W.Ed 985, 

147 Tex. 33—Qrav v. Mills, Civ. 
App., 206 SW.2d 278, affirmed 210 
S.W.2d ,985, 147 Tex. S.'L 

Utah.—Haws v. Jensen. 209 P.2d 
229, 116 Utah 212 
66 C.J. p 471 note 93. 

Absence of fraud or undue Inflnenoe 
Where property la conveyed to per¬ 
son on hia oral promise to hold it 
and later reconvey It to others, and 
at time of conveyance he stands in 
a confidential relationship to oth¬ 


ers. a court of equity will not allow 
him to keep property and be unjust¬ 
ly enriched, but will compel him to 
transfer title to parties equitably 
entitled to It even though he may 
have Intended at time of conveyance 
to carry out agreement, and even 
though he was not guilty of fraud, 
undue Influence, or any other abuse 
of confidential relationship in procur¬ 
ing conveyance. I 

Md.—Carter v. Abramo, 93 A.2d 646, 
201 Md. 339—Rice v. Rice, 41 A.2d 
371, 184 Md. 403—-Grimes v. | 

Grimes, 40 A.2d 68, 184 Md, 69, 
Ml.*?a.—^Adcock v. Merchants & Mfrs, | 
Bank of Elhsvllle, 42 So.2d 427, 
207 Miss. 448. | 

Mont—Opp V. Boggs, 193 P 2d 379,' 
121 Mont. 131. I 

Pa.—Metzger v. Metzger. 14 A 2d 285, 
338 Pa 564, 129 A,L,R. 683. j 

S.D.—Jaeger v. Sechser, 270 N.W. 
631. 65 S.D. 38. ! 

Promise to support or to reco&vey 

The law of constructive trusts ap¬ 
plies equally to land conveyed under 
a promise to furnish support as woll 
as to land conveyed under an agree¬ 
ment for reconveyance although in 
each case a fiduciary or conlldemtial | 
relationship must have existed be¬ 
tween grantor and grantee, and such 
relationship must appear as an in¬ 
gredient of the constructive fraud 
practiced.—^Ampuero v. Luce. 167 P. 
2d 899. 68 CalApp.2d 811. 

Mother and son 

Acceptance of deed from mother by 
son with knowledge that another 
son promised the mother that the 
sons would rcconvey the realty to 
her, bound son, who did not make the 
promise to the promise previou.sly 
made by the other son—Airola v. 
Gorham, 133 P.2d 78, 66 Cal.App.2d 
j 42. 

Husband and wife 

(1) Although husband's parol 
agreement to receive, invest, and ro- 

I invest wife’s funds for her benefit 
and hold proceeds subject to her de¬ 
mand Is unenfoiccabic as an express 
I trust, implied trut»t arisiiig out of de¬ 
livery of funds to husiiand under 
such agreement is enforceable m 
i equity and parol agreement may be 
shown to rebut inference of a gift by 
wife to husliand.—Allen v. Allen, 27 
S.E2d 679. 190 Ga 736. 

(2) The facts and circumstances 
surrounding transaction under winch 
decedent’s wife to whom realty was 
transferred recognized constructive 
trust under which wife held the real¬ 
ty for the decedent, and conveyed 
the realty to the decedent’s estate, 
were required to bo tested by the 
current conditions and not by condi¬ 
tions which developed in succeeding 
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years by factors which seriously af¬ 
fected value and income of realty.— 
In re Wechsler’s Estate, 13 N.Y.S.2d 
940, 171 Mlsc. 738. 

When rule iaapplioablo 

The rule that one receiving land 
on an oral trust while standing in a 
confidential relationship to the trans¬ 
feror, and refusing to perform, will 
be deemed a constructive trustee 
for the transferor, Is inapplicable 
where the transferee subsequently 
executes a memorandum evidencing 
the trust, or confesses It In the 
course of litigation, since the statute 
of frauds is then satisfied and the 
express trust becomes enforceable.— 
SbalTer v. Shaffer. 23 A 2d 883, 344 Pa. 
158. 

25. Cal.—Svistunoff v. Rvlstunoff, 
211 P.2d 352, 94 Cal App.2d 651— 
Vieth V. Klett, 198 P.2d 314, 88 Cal. 
App 3d 23 

Ga—Hancock v. Hancock, 64 S.E.2d 
38.5. 205 Ga 684 

Ill—Bremer v. Bremer, 104 N.E,2d 
299. 411 111 454—Wagner v. Clau- 
son, 78 N.E.2d 203. 399 III. 403. 3 
ALR.2d 672—Stein v. Stein, 76 N. 
E 2d 860, 398 111. 397—Jones v. Po- 
llx, 2.? NE.2d 706, 572 111. 262— 
Carrell v. llibner, 85 N.E 2d 456. 
337 Ill.App. 129, reversed on other 
grounds 02 N E 2d 121, 405 Ill. 645 
I Neb.^ —Corpus Juris quoted la In to 
Scott’s E.state, 20 N W 2d 799. 803. 
148 Neb, 182— Corpus Juris quoted 
la Box V. Box. 21 NW.2d 868, 873, 
146 Neb. 826. 

N.J —Eastmond v. Eastmond, 64 A 
2d 901. 2 N J.Suptjr. 629. 

N.Y.—Prick V. Cone, 290 N.Y.S. 592, 
ICO Mlsc. 460, affirmed 298 N.Y S 
173. 251 App.Div. 751. 

Pa.—Breese v. Rhoades, 3G Luz.Lcg. 
Reg. 341. 

S.C.— Corpus Juris quoted la All v. 

Prlllaman, 20 S E 2d 741, 749, 200 
C. 27.9, l-IO A.L.R. 981. 

Tex.—Town.slf'y v. Townaley, Clv. 
App., 222 S.W.2d 152—Gray v. 
Mills, Clv App., 206 SW2d 278. af¬ 
firmed 210 S.W.2d 985, 147 Tex. 33 
—Sparks v. Mince, Clv .App., 138 S. 
W2d 203. 

65 C.J. p 472 note 94. 

Notice of purpose of conveyaaos 
Whore stepfather convoyed land to 
stepdaughter on alleged promise of 
stepfather’s wife that property would 
be held for stepfather and would bo 
reconveyed on request, delivery of 
stepfather’s deed to stepdaughter by 
wife put stepdaughter on Inquiry as 
to purpose of the conveyance, with 
respect to whether property was Im- 
pro.'iMed with trust in favor of step¬ 
father.—Orella v. Johnson, 242 P.2<1 
I 6. 38 Cal.2d 693. 
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§§ 149-150 TRUSTS 

the land exceeds the amount of the dcht.2® The 
promise need not be express in order to raise a trust, 
silent acquiescence on the part of the grantee being 
sufficient where he has knowledge of the grantor’s 
intention and understanding of the transaction.^^ 
One for whose benefit a promise is made cannot en¬ 
force a trust, however, where he subsequently 
makes a new arrangement with the alleged trustee 
of the nature of a novation.28 A constructive trust 
baseil on repudiation of an oral promise to reconvey 
property does not arise until the transferee repudi¬ 
ates the promise or dies.^^ 

§ 150. - Parol Agreement as to Land to 

be Purchased 

a. In general 

b. Purchase at judicial or other like sale 


a. In General 

In the absence of actual or constructive fraud In the 
makina of a parol agreement as to the purchase of lands 
from a third person, or of any relationship of trust or 
confidence brtween the parties thereto other than a mere 
reliance on the honor and ability of each to perform his 
undertaking, no constructive trust arises by virtue of 
such agreement, or out o1 a refusal to perform It or a 
denial of its existence. 

In the absence of actual or constructive fraud con¬ 
nected with the making of a parol agreement with 
respect to the purchase of lands from a third person, 
or of any relationship of trust or confidence be¬ 
tween the parties thereto other than a mere reliance 
on the honor and ability of each to perform his un¬ 
dertaking, no constructive trust arises by virtue of 
such agreement, or out of a refusal to perform it 
or a denial of its existence ;30 and so, as a general 


26. Cal.—Stpinbi'rper v. Stelnberper, 
140 P.2d 31. 60 CalAppSd 116 

Mis.s—Tanoua v. White, 191 So. 278, 
186 Miss. 556. 

Mo—Ba.sman v. Prank, 250 S.W.2d 
9R1I 

Neb—Corpus Juris Quoted In In re 

Scott’s Estate. 26 N \V 2d 799. 803, 
148 Nob. 182—Corpus Juris quoted 
lA Box V Box. 21 N.AV.2d 868, 873, 

146 Nob 826. 

Pa—O’Bramskl v. Yusnlavagc, Coin. 

n., 85 l.uzIiOgRpp 4 14. 

Tex—Mills V. dray, 210 S W.2d 985. 

147 Tex 33 

66 CJ p 472 note 95. 

Payment of morteraBTe 

If plaintiff conveyed realty to de- 
fcndanl'a wife in payment of mort¬ 
gage held by defendant, a.s liquid.ilor 
of a bank plaeod in voluntary liqui¬ 
dation, under agreement that defend¬ 
ant would sell realty to third person 
and would turn over proc eeds of sale 
to pl.iintilf lifter sati.sfaotion of in¬ 
debtedness owed bank, defendant’s 
letention of sale price reepived from 
third person over and above amount 
of mdebtednes.s made him a trustee, 
and entitled plaintiff to an account¬ 
ing—Udder v. Barner, 139 P 2d 130, 
172 Or 1. 

27. Cal —Corpus Juris quo-fcecl in 
Airola V (lorhmn, 133 P 2d 78, 81, 
im Cal App 2d 42. 

Mo—.I.'iiissen v. Christian, App., 67 
S.'VV.2d 092. 

Neb.—Corpus JUrls quoted lu In re 
Scott's Estate, 20 N.^V^2d 799, 803, 

148 Neb. 182—Corpus Juris quoted 
in Box V. Box, 21 N.W.2d 868, 873, 
146 Neb 826. 

65 C.J. p 472 note 96. 

28. Mont —T.arson v. Marcy, 201 P. 
685, 61 Mont. 1. 

66 C.J. p 472 note 97. 

29. Cal —Stelnberger v. Steinberger, 
140 r.2d 31, CO Cal.App.2d: 116. i 


S.D.—Schw’artzle v. Dale, 64 N.W,2d 
361, 74 SD. 467. 

30. Ala—^Talley v. Talley, 26 So.2d 
686, 248 Ala. 84. 

Cal—Elliott V Wood, 212 P.2d 906, 
95 Cal App 2d 314 

Ill —Riclgely V Central Pipe Line Co., 
97 N.E 2d 817, 409 IB. 46. 

Ky—Lowe v. Lowe, 229 S.W.2d 442, 
.312 Ky. 641. 

Miss.—Wax V. Pope, 168 So. 64, 175 
Miss. 781. 

N.J.—DeMarco v. Estlow, 86 A.2d 446, 
18 N.J Super. 30, affirmed 91 A.2d 
272, 21 N J .Super. 

N T.—Frieda Popkov Corp. v. Stack, 
103 NY.S2d 507. 198 Mi.se, 826. 
NC—Olhs V. Ricker, 166 S.E. 801, 
203 N.C. 671. 

Pa.—Itosato V. DeLuca, Com.Pl., 87 
Del Co. 364. 

Wyo—Corpus Juris cited la Carpen¬ 
ter &. (Carpenter v. Kingham, 101) 1’, 
2d 4 63, 476, .56 Wyo. 314. inodilled 
on other grounds and rehe.iring de¬ 
nied 110 I’.2d 824, 56 Wyo. 314. 

65 C J p 473 note 98. 

Other statement of rule 

A trust IS not ereated by a mere 
promise to purchase and hold prop¬ 
erty for the benefit of another, or 
convey It to him if the promisee 
do<js not rely thereon to hi.s disad¬ 
vantage, or IS not thereby lulled into 
f.aNo security.—^Emerson v. Ayres, 
120 S.W.2d 16, 196 Ark. 791. 

Tax title 

(1) The alleged oral promise of 
per.song holding title to land under 
puleiits issued by state which had 
acg:UJied tax title to land, to re¬ 
convoy land to person who w.as owner 
prior to tax sale, on owner’s repay¬ 
ment of money paid out for patents, 
did not create constructive trust In 
favor of owner, in view of statute of 
fraud.s.—^Lewis v. Williams, 191 So. 
479, 186 Miss. 701. 

(2) Where defendant purchased 
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land from county which h.ad been 
sold to county at a tax resale and 
land originally belonged to decedent, 
oral agreement to permit deecdenl's 
estate to purchase the property ei¬ 
ther outright or on certain conditions 
did not justify the court In enforc¬ 
ing a constructive trust In favor of 
the estate where there wa.s no fraud 
or fiduciary relnlionship betuei-n the 
parties.—Bingham v. Worley, 149 P. 
2d 263, 194 Okl 238, 

Contract to share profits 

Complaint alleging written con¬ 
tract to share prolim to be derived 
from .sale of realty purchased by de¬ 
fend.ints under option obtained by 
plauitifls and transferred to defend¬ 
ants, failure of defendants to pav 
puiehase-money notes and sale of 
really to defendants under trust 
ib'cd given as security for notes dis¬ 
closed no basis for holding defend¬ 
ants accountable to pl.aintiffs for an 
interest in realty or profits as con- 
struetive trustees, in absence of al- 
h-gation of facts showing fraud or 
that defendants had any contnietual 
duty to protect plaintiffs’ intcre.st in 
the profits—Mulligan v. Wilson, 229 
r2d 858, 103 Cal.App.2d 664. 
Termination of negotiations 

Where plaintiff who had lost prop¬ 
erty through foreclosure of mechan¬ 
ics’ liens sought to induce defendant 
to repurchase property for plaintiff, 
but negotiations were terminated be¬ 
cause partic.s could not agree on 
manner in which plaintiff was to re¬ 
pay money, constructive trust did 
not result when thereafter defend¬ 
ant purchased property for himself 
—Miovsky v. Georgeotf, 2 N.E.2d 740, 
363 Ill. 60. 

Payment of consideration 
A constructive trust does not in¬ 
evitably result from the payment of 
consideration alone when title is tak¬ 
en in another’s name but is Imposed 
by a court of equity as a consequence 
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rule, where a person having no interest in particular 
real estate orally agrees with another that the latter 
shall purchase it with his own funds, taking the 
title in his own name, and shall thereafter convey 
it to the first person no constructive trust arises,3i 
the trust, if any, being an express one which is 
unenforceable under the statute of frauds.32 

In order to give rise to a constructive trust under 
such an agreement, the promisee must have lost or 
surrendered some right or omitted some act for 
his own protection, relying on the promise, by 
virtue whereof the promisor has been able to ac¬ 
quire tin legal title in himself,33 or he must have 
been induced, at the instance of the promisor, to 
incur some expense or perfinm some act which he 
otherwise would not have done.34 Thus, where one 
having an interest in land agrees with another that 


TRUSTS § 150 

the latter shall purchase such land in his own name 
and thereafter hold it for, or convey it to, the 
former, and by reason of such agreement the person 
having such interest takes no steps to protect it, and 
the land is acquired by such other person, a con¬ 
structive trust may be enforced against him if he 
refuses to carry out his promise ;35 and where one 
purchases land under an agreement to convey it to 
another, and the latter, with the former’s knowl¬ 
edge and consent, enters on the laud and makes 
valuable* improvements thereon, the promisor holds 
the title as a constructive trustcc.36 

Where relationship of confidence exists, however, 
between one agreeing to purchase land and convey 
it to another, and the jierson to whom he agrees to 
convey it, a constructive trust arises in favor of the 
promisee,3"^ provided he himself has not been guilty 


of payment in connection with other 
existing equities—In re Ruohler’s 
Estate. 59 N.Y.S 2d 7CC. IRC Miso. 
306, alllrmcd 70 N.Y.S 2d 139, 272 App 
Dlv. 757. npp<>al denied 73 N.Y S 2d 
48E, 272 App niv. 794 

31. Cal.—Masszora v. Wolf, 183 P.2d 
649, 30 Cal.2d 631. 

65 C.J. p 473 note 99. 

Agreement to convey property as Hiv¬ 
ing risf} to constructive trust in 
general see eupra S 139. 

Division 

Purchase of land by one party to 
nllegod oral agrocrriont for him to 
acquire title to the land and then 
divide it with other party to agree¬ 
ment, who was to contribute no mon¬ 
ey to enterprise until his portion of 
land was conveyed to him, did not 
give rise to a constructive trust not 
subject to statute of frautis —Di-Mai- 
co V. Estlow, 80 A 2d 446, IS N J Su¬ 
per. 30, affirmed 91 A 2d 272, 21 N 
J.Super. 356. 

32. N.T—IX-Marco v Estlow, .supra.. 
Wash—Ear roll v. Mentzer, 174 1’ 

482, 102 Wash 029, 

Dease 

A jierson's act in securing for him¬ 
self a ka.se which he had been oially 
engaHod to secure for another a\oiiU1 
not create const nictive tiu.st for 
such other, since trust in .such ta'.« 
must aiiac .solely from oral .asree 
mont and is unenlVirceable under 
statute.—Yamuis v. Zeitz, 76 N E. 2 cJ 
769, 322 Mass 208. 

33. Wis.—Bardon v. Hartley, 87 N, 
W. 809. 112 Wis. 74. 

Wyo.—Corpus Juris cited In Carpen¬ 
ter & Carpenter v. Kuigham. 109 
P.2d 4C3, 476, 56 Wyo 314, modi¬ 
fied on other grounds and rehear¬ 
ing denied 110 P 2d 824, 56 Wyo. 
314. 

34. N.Y.—Wheeler v. Reynolds, 66 
N.Y. 227. 

C5 C.J. p 473 note 3. 


Change of position 

Although a simple avowal of ac¬ 
quisition for use of another will not 
support an allegation of trust, if one 
b" induced to conhde m the promise 
of another that he will hold in trust, 
or that ho will purthasc for both, 
and i.s tbu.s led to cliauK** his po.si- 
tion in reliance thereon so that prom¬ 
isor b<‘comes holder of legal title, an 
attempted denial of the conlldonce is 
such fraud as will operate to convert 
(ho purcha.ser into a tru.slee ex ni.ili*- 
(Icio —Homo V. Fincke, Fla, 63 So. 
2d 712 

Dismissal of suit 

If toiincr lunsband procured dis¬ 
missal of .suit for breach of promi.se 
to remarry former wi£o by fal.stly 
T cpre.senting to her that he had pur- 
t ha.scd realty for her which he would 
»»)iney fo her, constructive trust of 
n.iUy would ro.sult in foimer viIl'h 
lavoi.-—Ikiffner v, Hobner, 221 £> W. 
2d 907, 32 Tenn App 98 

35. Aik—^Wood v. (Conner, 170 SW 
2d !I97, 20.'> Ark 582 
Mass—r>pvall V. Farris, 189 So 516, 
ISn Mis.s 757. 

N’t*—Hare v. Weil, 196 SE 869, 213 
NC 181 

I*a — ]!i(»"!ki V Alidinoff, Corn PI , 87 
l’itts(> Lit-g J 5.'','' 

Telia—J*\»ust V Dasiiey, 156 S W 2d 
\7, 2^, T«>nn \pp 243. 

65 r .T p 473 note 4. 

Denial of confidence as fraud 

Although a simple avowal of ac¬ 
quisition of land for use of oiiothci 
whether made euntenu)oraneuu.sl v 
with or suJ)‘?equent to the fact will 
not of itself support an allegation of 
trust, if one can be induced to con¬ 
fide in the promise of another that 
he will hold in trust or that he will 
so purchase for one or both, and la 
thus led to foiboar what he contem¬ 
plated doing in acquisition of an e.s- 
tat<* whereby the promisor becomes 
holder of the legal title, an attunipt- 
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ed denial of the confidence is such a 
fraud as will convert purchaser into 
a trustee ex malcflclo.—Poe v. Poe, 
256 P.2d 1P3. 208 Okl. 406—Raper V. 
Thorn. 211 P2d 1007, 202 Okl. 236, 
14 A.L..R.2d 1260. 

Sheriff's deed 

Where holder of sheriff's deed gave 
plaintiff option to purchase realty on 
or before eertaln date, and defendant 
agreed to loan plaintiff money to 
purebase reallv, and defendant paid 
holder of fehenff’s deed for the realty 
in l)ehalf of plaintiff, and holder of 
sheriff’s det'd conveyed realty to do- 
fend.'uit, an implied trust aro.se in 
fa\or of plaintiff,—Johnson v, Burke, 
alt, 63 N W 2d 794. 

SOlaeral lease 

A prorni.se bv mineral losMep.s, m.ide 
through .'igimt who (wuieeali'd their 
Hicniity but w'.'i.H alleg<>tllv aiilhon/.ed 
by them, to make loi-ations on iid- 
joiniiig binds for benefit of lessors, 
was as bimling on le.ssi'os a.*! tliough 
directly made, and made les.secH and 
lln'ir agents trustees for benefit of 
lessors —Neet v. Holmea, 164 l’.2d 
854, 25 Cal 2d 447. 

3C. Ful —■Haskell v. First Nat. Bank, 
91 P2d 934. 33 Cal App 2d 399 
65 C J p 473 note 6. 

37. Ill—Ridgely V Central Pipe 
Lino Co., 97 N E 2d 81 7, 409 Ill. 46. 
Pa—llroskj v. Alifltnoff, Com.Pl., 87 
Pitt.sb Leg--J. 533. 

Utah—IJawkm.s v. Perry, 253 P.2d 
372 

Wash—Banks v. Morse, 134 r.2d 
052, 17 Wash 2d 18. 

Wks— Stem v. Soref, 38 N.W.2d 3, 
2.55 Wis. 42 
65 C J p 4 73 note 6. 

Breach of trust 

(1) One who, in breach of trust to 
pay balance of purchase price for 
realty and obtain deed In name of 
person furnishing money, took legal 
title in his own name, held such title 
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of fraud in connection with the transaction.®* Thus, 
where one advances money to or for another for 
the purchase of land, and to secure the loan takes 
title to the land in himself, agreeing to convey it 
to the borrower on repayment of the money ad¬ 
vanced, equity will declare the lender a trustee for 
the borrower, and compel him to reconvey the land 
on payment of the loan, although the contract rests 
entirely in parol.®® 

Similarly, where it is orally agreed between two 
persons that land shall be purchased for their joint 
account, but one obtains title in his own name, 
or represents to the other that the sum contributed 
by the latter toward the purchase price is only half 
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thereof, when in fact it is the whole price paid,*i 
a constructive trust may be raised. So also, where 
one person pays the consideration for property 
purchased but causes it to be conveyed to another 
with whom he is in a confidential relationship, on 
the latter's promise to reconvey the property to 
him^2 or to hold it for particular purposes,'*® or 
where one person agrees to buy land for another 
with the latter’s funds but wrongfully takes title in 
his own name,a constructive trust arises in favor 
of the person defrauded, even though the rule of 
the common law that the payment by one person of 
the consideration for a conveyance to another cre¬ 
ates a resulting trust, discussed supra §§ 115-130, 
has been abolished by statute, the abolition of result- 


as “trustee*' for person furnlshlni? 
the purchase money.—Banks v. 
Morse. 134 P.2a 952, 17 Wash 2d 18. 

(2) Where land was conveyed to 
one of defendants Individually In¬ 
stead of as trustee for himself and 
plaintiff.'* as aijroed In declaration of 
trust, trust relationship arose — 
Gro.ssett v. MoQueen, 1C9 S.IS. 829, 
205 N.C. 48. 

Proportionate lien 

Where one whose confidence has 
been abused by another who has oral¬ 
ly agreed to reconvey realty has paid 
part of the consideration and part 
only, a lien proportionate to the val¬ 
ue thus contributed will be charged 
on the realty,—Foreman v. Foreman, 
167 N^.E. 428, 251 N.Y, 237—Mayer v, 
Mayer, 67 N.Y.S.2d 808. 

38. Mich—Barrett v. Miller, 108 N. 
W. 396, 144 Mich. 464. 

66 C.J. p 473 note 7. 

39. Okl—Poe v. Poe, 266 P.2d 163. 
208 Okl. 406. 

66 C.J. p 474 note 8. 

40. Flo.—^Donahue v. Davis, 68 So 2d 
163. 

Ind.—First hTat. Bank v. Rust, 186 
N.E. 127, 205 Ind 638. 

Kan,—Kotzman v. Papish, 219 P.2d 
425. 169 Kan. 431. 

N.Y.—Muller v. Sobol. 97 N.T.S.2d 
90.^, 277 App.Dlv. 884, reargument 
and appeal denied 99 N.Y.S.2d 757, 
277 APP.DIv. 961. 

N.D.—Barker v. Barker, 27 N.W.2d 
576. 75 N.D. 253, 171 A.L. R 447. 
Okl.—Preston v. Boss, 207 P 2d 297, 
201 Okl 455. 

S.C.—Oorpns Juris quoted In Sear- 
son v. Webb, 38 S.E,2d 664, 668, 208 
S.C. 453. 

65 C.J. p 474 note 9. 

Prand 

If husband’s name should have 
been included as a purchaser in con¬ 
tract for purchase of realty naming 
wife as sole purchaser, the omission 
of husband's name constituted a 
fraud in law or a constructive fraud 


giving rise to a constructive trust In 
favor of husband.'—Profllt v. House- 
worth. 231 S W 2d 612. 360 Mo. 947. 

Mineral lease 

Relationship between partie,** as 
shown by allegation and proof that 
defendant was to purchase mineral 
lease and take title in name of plain¬ 
tiff and defendant, with plaintiffs 
jointly having an undivided one-half 
interest, and defendant, an undivided 
one-half Interest, and that plaintiffs 
were to be liable for one-half obliga¬ 
tion of lease and to own one-half of 
lease, and that defendant violated 
agreement by taking title In defend¬ 
ant’s name only, and that defendant 
subsequently repudiated agreement, 
was sufllcient to give rise to < <>ii- 
structive trust.—Pitz-Gerald v. Hull, 
237 S W.2d 256, 150 Tex. 39. 

Acquiescence 

However, oral agreement by de¬ 
fendant to purchase and operate 
property as partner.ship or corpora¬ 
tion to be organized by plaintiff and 
defendant was held not to create 
constructive trust for plaintiff's ben¬ 
efit, where plaintiff acquje.sccd in de¬ 
fendant's taking title in own name, 
and made no offer to advam*e or as¬ 
sume any part of purchase price pri¬ 
or to conveyance to and resale by 
defendant,—^Wax v. Pope, 168 So. 64, 
175 Miss. 784. 

41. Pa.—^McCully ▼. Flanagan, 99 
Pa.Super. 666. 

42. N.Y.—^Foreman v. Foreman, 167 
N.E. 428. 261 N.Y. 237—Duncan v 
Laury, 292 N.T.S. 138, 249 App. 
Div. 314—Tesauro v. Tesauro, 112 
N.Y S.2d 246. 

43. Wis,—^Richtman v. Watson, 136 
N.W. 797, 160 Wis. 386. 

Pntnlshlng of home for life 

^Vhere mother and her daughter 
and Bon-jn-law pooled their assets to 
build a new house, with understand¬ 
ing that title should be In daughter 
and son-in-law and that mother 
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should be furnished a home for life 
in consideration of money that she 
had put In venture, and thereafter 
eoiidiiet of daughter and son-in-law 
forced mother to Iea\ e the house, the 
property would be irnpres.sed with 
a constructive trust for purpose of 
requiring daughter and son-in-law 
to pay to mother a sum equal to six 
per cent per annum on amount In¬ 
vested by her in the house, with pro¬ 
vision that trust should cease after 
mother's death and the corpus be 
paid to daughter al).soluteIy—Long 

V. Iluseman, 47 A.2d 76, 18$ Md. 495 

Interest In lease 

I'artles contemplating Joint pur¬ 
chase or lease of land may orally 
agree to such an undertaking in ad¬ 
vance, and may orally agree, for val¬ 
uable consideration p.asslng from one 
to the other, that deeds or leases ac¬ 
quired shall be taken in one of them, 
but that interest of each shall be in 
a named proportion; and party in 
whose name the deed Is taken, as be¬ 
tween himself and the other party, 
holds Interest in trust for party un¬ 
named in the deed.-—Newton v. Gard¬ 
ner, Tex.Civ.App., 225 S.W.2d 698, re¬ 
fused no reversible error. 

44. Miss.—Sullivan v. Nobles, 61 So. 

2d 736, 211 Miss. 330. 

N.C.—Davis V. Davis, 44 S.E.2d 478, 
228 NC. 48. 

Or.—Hughes v. Helzer, 185 P.2d 637, 
182 Or, 206. 

Tex.—Dennis v. Dennis, Clv.App., 266 
S.W.2d 964. 

66 C.J. p 474 note 13. 

Necessity of fraud or breaoh of 
agreement 

A person does not acquire an In¬ 
terest in property solely because the 
property in question was purchased 
with funds belonging wholly or In 
part to such person, in absence of 
some evidence of fraud or violation 
of an agreement or understanding.— 
Bryant’s Adm’r v. Bryant, Ky., 269 S. 

W. 2d 219. 
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TRUSTS § 150 


ing trusts in such cases not preventing a construc¬ 
tive trust from arising.^5 

h. Purchase at Judicial or Other Like Sale 

Whrt-e a person having an Interest in land, confiding 
in the parol promise of another that he will purchase the 
land, at an impending judicial or other like sale, for the 
benefit of the former or of some third person, takes no 
steps to protect his interest In the property, but allows 
the promisor to acquire the land at such sale, a con¬ 
structive trust arises, and may be enforced on a subse¬ 
quent refusal to carry the promise into execution; but a 
mere vdrbal agreement to purchase for another at a judi¬ 
cial sale creates no constructive trust where there is no 
showing of actual or constructive fraud. 

Where a person having an interest in land, con¬ 
fiding in the parol promise of another that he will 
purchase the land, at an impending judicial sale, 
foreclosure sale, tax sale, or the like, for the ben¬ 
efit of the former or of some third person in whom 
he has an interest, takes no steps to protect his inter¬ 
est in the property, but allows the promisor to ac¬ 
quire the land at such sale, a constructive trust 


arises, and may be enforced on a subsequent denial 
of the promise or refusal to carry it into execu¬ 
tion,^® especially where, the promise being made 
known at the sale, there is less or no competition 
and the land is obtained at a low price and this 
rule applies even though the promisor in making the 
promise is moved merely by friendly or benevolent 
considerations.*® As otherwise expressed, a trust 
will be implied if a confidential relationship exists 
between the parties, or if other circumstances exist 
which make it inequitable that the purchaser at the 
judicial sale should retain the title for himself.*® 

On the other hand, a mere verbal agreement to 
purchase for another at a judicial sale creates no 
constructive trust,GO at least where there is no 
showing of actual or constructive fraud,or pay¬ 
ment of the purchase money by the promisee ;G2 
and, unless the influence of such promise operates 
at the sale, in inducing the promisee to refrain from 
protecting his interest or in enabling the promisor to 


45. Minn —Rastlnn v. Brink, 45 If 
W 2d 712, 233 Minn. 25 

.NT.y.—In re Weohsh'r’s Estate, 18 N. 

r.S 2(3 ‘MO, 171 Mlsc 788. 

<15 C.J. P 4 74 note 16. 

Statute abollshinK reaultlnfi: tniata 
aa affoc'tlng conatruotlve truats In 
general see supra 9 140. 

46. Ark —Corpus Juris aaoted la 

Emerson v. Ayres, 120 S.W.2d 16, 
18, 196 Ark. 791. 

DC.—Mandley v. Backer, 121 F.£d 
875. 73 AppD.C. 412. 

Pla.—Tillman v. Pitt Cole Co., 53 So. 
2d 772. 

mch.—Trippensee v. Rice, 20 N.W.2d 
172, 312 Mich. 233. 

N.C.—Hare v. Well, 196 S.E 869. 213 
N.C. 484. 

Okl.—Raper v. Thorn. 211 P.2d 1007, 
202 Okl 235, 14 A L.R.2d 12C0, 

Pa.—Holman v. Green, Com PI,. 40 
Del.Co. 349, exceptions dismissed 40 
Del.Co 413, 

Tex.— Kirkland v. Handrlck. Clv.App., 
173 S.W.2d 735. error refused 
Va.—Jones v. Clary, 76 S E 2d 604. 

194 Va. 804. 

66 n J p 474 note 17. 

Fraud In acquiring property at Judi¬ 
cial sale In general see supra { 147. 

Purchase for Joint benefit 

(1) Where plaintiff and defendant 
entered into agreement whereby 
plaintiff dropped out of bidding at 
judicial saie and defendant bid on 
behalf of both, each to have a one- 
half interest in the property, in 
event defendant was successful, on 
payment of one-half the bid m-lce 
by plaintiff to defendant, defendant 
held a one-half interest in properly 
418 constructive trustee for plaintiff 


—Rome V. Flncke, Fla,, 63 So 2d 712. 

(2) Where heirs held Joint title to 
un undivided interest in certain land 
which wa.q being sold at judicitil sale, 
and a group of the heirs and their 
spouses, Including defendant, eniered 
into a Joint adventure to purrhaso 
property at such sale for benefit of 
all, although all the heirs did not 
sign agreement or authorize defend¬ 
ant to act for them, defendant could 
not repudiate his responsibility to 
olher heirs after his purchase of 
property at such sale, and any hc*lr 
had right to ratify purchase or elect 
to take his share of proceed.s of Ju¬ 
dicial sale.—^Whitsell v. Porter, 217 
S.W.2d 311, 309 Ky. 247. 

Purchase by teaaat 

A tenant who agreed to protect 
landlords for period of lease against 
foreclosure of trust deed and to ad¬ 
vance the money and buy the prop¬ 
erty at foreclosure sale and hold the 
property for landlords, and who pur¬ 
chased at foreclosure sale and re¬ 
fused to convey to landlords offering 
to repay tenant, held the land subject 
to constructive trust resting on fraud 
or wrongdoing.—Rankin v. Satir, 171 
F.2d 78. 76 Cal App 2d 691. 

47. Ark—Corpus Juris quoted in 
Emerson v, Ayres, 120 SW.2d 16, 
18. 196 Ark. 791. 

SC—Gardner v. Nash, 82 S.E 2d 123. 
66 C.J. p 475 note 18. 

48. Ark.—Corpus Juris quoted la 
Emerson v. Ayres, 120 S.W.2d 16, 
18, 196 Ark. 791. 

65 C.J. P 476 note 19. 

49. Tex.— Kirkland v. Handrlck, 
Clv.App., 173 S.W 2d 736, error re¬ 
fused. 


Widow ss trustee for ohlldrea 

Where sheriff struck off corporate 
property of intestate to his widow In 
pursuance of a plan to satisfy the 
state’s liens for unemployment com- 
pen.satlon taxes, widow became the 
owner, not in her own right, but as 
trustee for horself and her children, 
notwithstanding at that time she had 
not been appointed the administra¬ 
trix of her husband's estate—Klein¬ 
er V. Kleiner, 49 A.2d 582. 139 N.J.Eq. 
26. 

50. ra—Merchllnskl v. Bogden, 

Com.Pl.. 45 Sch-LegRec. 188. 

Tex —Kirkland v. Handrlck, Civ. 

App., 173 S W.2d 735, error refused. 
Occupation of property 
An oral agreement by debtor’s 
brother, who purchased debtor’s real¬ 
ty at sheriff’s sale with his own mon¬ 
ey, to reconvey realty to debtor on 
theory of resulting trust was with¬ 
in the statute of frauds, and was not 
taken without the statute because 
debtor continued to occupy property 
after alleged agreement was entered 
into and paid a sum of money to 
brother on account of purchase price 
and also expended moneys for minor 
repairs to the property, taxes, etc., 
since such possossjon was not refer¬ 
able to the agreement and moneys 
expanded could be recovered In a 
proper proceeding.—Moyer v. Moyer, 
51 A.2d 708. 356 Fa. 184, 

51. NH—Hatch v. Rideout, 66 A.2d 
702, 95 N II 431. 

Fa—Moyer v. Moyer, 61 A.2d 708, 
35G Pa. 184. 

65 C.J. p 476 note 21 [a]. 

52. Pa.—Moyer v. Moyer, supra— 
Parcham v, Schxnelzer. 21 Pa.Dist 

I & Co. 303. 
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secure the property to his own advantage, no trust 
arises.®^ So no trust is created by a mere promise 
to purchase and hold property for the benefit of 
another or convey it to him if the promisee does not 
rely thereon to his disadvantage or is not thereby 
lulled into a false security nor is any trust cre¬ 
ated by a promise made after the purchase,®® since 
the mere violation of a promise to convey property 
to the promisee is not such fraud as to give rise 
to a constructive trust, as discussed supra § 149. 
Moreover, where neither party to an agreement 
that one will purchase property at a judicial sale 
and convey it to the other has any interest in the 
property, and no money is advanced by the promisee 
to the promisor, nor anything done toward carrying 
the agreement into effect, the purchase of the prop¬ 
erty at the sale docs not constitute the purchaser a 
trustee ex malcficio for the promisee,®® in view of 
the general rule relating to oral agreements to pur¬ 
chase jiroperty and convey it to another, discussed 
supra subdivision a of this section. 

Sufficiency of promise. A mere statement by an 
execution creditor, purchasing the property at judi¬ 
cial sale, that he does not intend to hold the title 
as against the debtor or persons to whom he may 
convey the property if the amount due him is paid 
within a reasonable time does not create any trust 
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relationship between the parties, in the absence of 
any sinister or unfair purpose in making the state¬ 
ment, or of any advantage gained thereby,®'^ 

I 151, -Violation of Confidential or Fi¬ 

duciary Relationship 

a. In general 

b. What constitutes confidential or fidu¬ 

ciary relationship 

C, Particular relationshijjs as confiden¬ 
tial and as raising trust 
d. Confidential relationship as extending 
to third person 

a. In General 

One general class of constructive trusts consists of 
those cases In which the existence of a confidential rela¬ 
tionship and the subsequent abuse of the confidence re¬ 
posed are sufficient to establish such trust, relief being 
granted In order to prevent fraud or unjust enrichment 
on the part of the fiduciary. 

One general class of constructive trusts consists 
of those cases in which the existence of a con¬ 
fidential relationship and the subsequent abuse of 
the confidence reposed arc sufficient to establish 
such trust.®® As a general rule, a party occupying 
a relationship of trust or confidence to another is 
in equity bound to abstain from doing anything that 
can place him in a position inconsistent with, the 


53. Ark.—Corpus Juris gnotefl in < 
Emerson v. Avres, 120 S \V.2d 1C, 
18. 106 Aik. 791. I 

65 C.J. p 47C note 20. I 

64. Ark —Corpus Juris anoted In 
Emerson v. Ayrea, 120 S.W.2d 16, 
18, 196 Ark. 791. 

Pa—Broad & Erie Bldg. & Loan 
A.«is’n V. Bernhard. 188 A. 386. 124 
PiuSuper. 345—City Bldg. & Loan 
As.s'n of the Dothlnhems v. Delia, 
Coin.Pl., 27 North.Co 69. 

65 C.J. p 476 note 21. 

55. Ark—Corpus Juris quoted in 
Emerson v. Ayres, 120 S W 2d 16. 
18. 196 Ark. 791. 

Pa.—Thomas v. St. Joseph’s Polish 
Nat Catholic Church of McKees 
Rocks. 22 A 2d 661, 343 Pa. 328— 
New Cumberland Trust Co. v. 
Grossman, 198 A. 916, 131 Pa Super. 
332 

Tex.—Roach v. Grant, 130 S.W.2d 
1019, 134 Tex. 10. 

66 C.J. p 476 note 22. 

66. Ark.—Corpus Juris quoted in 
Xlmerson v. Ayres, 120 S W.2d 16, 
18, 196 Ark. 791. 

66 C.J. p 476 note 24. 

67. Mo.—McNew v. Booth. 42 Mo. 
189. 

68. U.S.—Magldson v. Duprean, C A. 
Mo., 212 F.2d 748—Gendler v .Sib¬ 
ley State Bank, D.C.Iowa, 62 P, 
Supp. 805. 


Cal.—Sampson v. Bruder, 118 P.2d 28, 
47 Cal.App.2d 431. 

Fla,—Benbow v. Benbow, 157 So. 612, 
117 Fla. 37. 

Ill —Stephenson v, Kulichek. 101 N 
E 2d 642. 410 Ill. 139—Stem v 
Stein. 76 NE2d 869, .398 Ill 397— 
Be^lleson v. Ganas, 69 N E,2d 321, 
394 Ill. 557—Winger v Chiraim 
City Bank & Trust Co., 67 N.K 2d 
265. 394 HI. 94~Glese v. Terry, 46 
NE2d 90. 382 III. 34—McDonnell 
V. Holden. 185 N.E. 672, 352 Ill. 362. 

Kan.—In re Lan^don’s Estate, 196 
P.2d 317, 165 Kan. 267. | 

N.J.—First Federal Sav. & Loan 1 
Ass'n of Montclair v Shaw, 56 A. 
2d 897, 142 N J.Eq. 585, followed in 
61 A.2d 63, 142 NJEq. 784—CluzeJ 
V. Brown, 29 A.2d 864, 133 N.J.Eq. 
156. 

N.Y.—Frier v. J. W. Sales Corp., 25 
NYS.3d 576. 261 APP.Div. 388— 
Frick V. Cone, 290 N.Y.S. 692. 160 
Mlsc. 450, aflirmed 298 N.Y.S. 173, 
251 App,Div. 781—In re Turley’s 
Estate. 289 N.Y.S. 701, 100 Misc 
190—In re Ide’s Will, 131 N.Y S.2d 
381—Cornale v. Stewart Stamping 
Corp., 129 N T.S.2d 808—Halper v. 
Homestead Bldg. & Loan Aa.s’n, 59 
N.Y.S 2d 689, affirmed 69 N.Y.S.2d 
696, 269 App.Dlv. 1044. 

Okl.—Bcnegar v. Brunlng. 123 r.2d 

I 686. 190 Okl. 340. 
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R.!,—Oldham v, Oldham, 192 A, 768. 

68 R.I. 268. 

Tex—Snyder v. Citizens State Bank 

ClvApp. 184 S.W 2d 684, affirmed 

189 SW2d 471, 144 Tox. 134. 

65 C.J. p 46C note 84 [e]. 

The mere existence of a confiden¬ 
tial relationship prohibits dominant 
party from seeking any selfish benefit 
during course of relatMinship and af- 
ford.s a basis for fuatening a con¬ 
structive trust on property so ac¬ 
quired—Stephenson v. Kulichek. 101 
N.E.2d 642. 410 111. 139 -Keslcr V. 
Cnlly, 91 N.E 2d 419, 406 Ill. 426. 
Accountability 

Agent or fiduciary entru.'ited with 
propel ty rights or interests of oth¬ 
ers may be held accountable through 
medium of a conslruelivo trust.— 
Hasday v. Barocas, 116 N.Y.S.2d 209. 

Parol promise 

Abuse of confidential relationship 
gives rise to a constnutive trust 
even though accomplished by a parol 
promise, which Is aa such unenforce¬ 
able.—Sacre v. Sacre, 55 A.2di 692, 
143 Me. 80, 173 A.L.11. 1261. 

Passage of title to trust funds is 
not indispensable element In creation 
of trust, which may be created by 
reason of parties’ relationship 
Kornbau v. Evans, 152 r.2d 651, CS 
Cal.App.2d 677. 
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duty or trust such relationship imposes on him, or 
which has a tendency to interfere with the discharge 
of such duty;S9 and where there has been a breach 
of trust in this respect, equity will employ the device 
of a constructive trust in order to prevent fraud or 
unjust enrichment on the part of the fiduciary 
As otherwise expressed, a person who occupies a 
confidential or fiduciary relationship to another in 
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respect of business or property, and who by the use 
of knowledge obtained through such relationship, or 
by the betrayal of the confidence reposed in him 
or some breach of duty imposed on him under it, 
acquires title to, or an interest in, the subject matter 
of the transaction antagonistic to that of his cor¬ 
relate, holds such title or interest subject to a con¬ 
structive trust in the latter’s favor,which the 


69. us—Founp v. Potts, CCA 
Ohio. lf>l P,2d 597. 

Ark—Afettugh V. Jeffries, 1R3 SW 
2d 309, 207 Ark 890--Hindmiin v. 
0’C(irn(»r, 16 S W. 1052, 64 Ark 
627, 13 L,R A. 490. 

Cal —^Ilenston & Glimpse v. West 
Amerhan Oil Co, 111 P 2d 905, 44 
Cal App 2d 107. 

Del —Brephy v. Cities Service Co, 
70 A 2d 5. 31 Del Ch. 241 
Ga—Smith v. Merck, B7 S E.2d 326. 
206 Ga. 361. 

Ill ~M if the V. MIethe, 101 N.E.2d 
.571, 410 Ill. 226. 

Me—Sacre v. Sacre, 55 A 2d 692, 143 
Me. 80, 178 A.L.R. 1261. 

Tenn.—McNeill v. Dohson-Bainbrldgre 
Realty Co., 195 SW.2d 626. 184 | 
Tcnn 99 j 

Duties and liabilities of trustees gen¬ 
erally see Infra S9 247-254. | 

Fidelity regiLlTed 

In transfer of property, If there 
is evidence of strong afCeolion, high 
regard, and groat coTifldonco In hu.si-1 
ness and personal Integrity of trans-1 
feree, relationship demands a high 
degree of fidelity on part of trans¬ 
feree.—Adams V Bloom, 142 P.2d 775, 
61 Cal.App,2d 315, 

€h>oa faith 

(1) A confidential relation.ship de¬ 
mands the best of good faith in busi¬ 
ness dealings, but there must be a 
brench of good faith before a cause 
of action to establish constructive 
trust in real estate arises—r.eoigcs 
V. Loutsis, 146 P.2d 901, 20 Wash 2d 
92 

(2) The utmost good faith must be 
shown by one in any confidential re¬ 
lationship, such as the relationship 
of parishioner and clergvman, even 
though not technically a fiduciary, in 
order to support a gift of money or 
ajnything of value obtained fmm one 
who has repo.scd trust and eonfldence 
—Nelson v. Dodge. 68 A 2d 51. 76 R 
I. 1, 14 A.1. R.2d €38, 

(3) The good faith required iiy a 
fiduciary relation-ship arises only aft¬ 
er relationship is created, and not 
while negotiation is ponding—Kaisor 
V. Newsom, Tex Civ App., 108 S.W.2d 
766, error dismissed 

Personal advantage 

(1) The law forbids a trustee and 
all other persons occupying a fidu¬ 
ciary or quasi fiduciary position from 
taking any personal advantage touch¬ 


ing the thing or subject as to which 

such fiduciary position exists 

Ark—McHugh v. Jeffries, 1S3 S.W. 

2d 200. 207 Ark 890 
Cal —Tn re Kromrey’s Estate, 220 P. 
2d 80.5, 98 Cal App 2d 639. 

(2) A party voluntarily as.siimlng 
confidential relationship towards an¬ 
other cannot thereafter do any act 
for his own gain at expense of that 
relationship. 

Ill— McDonnell v. Holden, 185 NE 
672. 352 III. 362. 

NY—In re Taailonis' Estate, 126 N. 
T.S.2d 363, 201 Misc 756 

(3) A fiduciary cannot benefit by 
dealing with hia beneficiaries to their 
disadvantage—^Winger v Chicago 
City Bank & Trust Co., 67 N E.2d 265, 
394 Ill. 94 

(4) If one who while acting In a 
confidential capacity with another 
induces the other to enter into a con¬ 
tract which IS to the advantage of 
the fiducl.ary, fiduciary In attempting 
to enforce the contract would have 
burden of proving that such contract 
la fair and reasonable and that he 
did not take any advantage of his 
confidential relationship —Potter v. 
Daily, 40 NE2d 339, 220 Ind. 43 

Use of laforxnatloa 

Anyone who, in a fiduciary rela¬ 
tion, has acquired informntion eon- 
t iTiiing business or properly of his 
correlate is prohibited from using 
that knowledge or interest to prevent 
correlate from accomplishing pur¬ 
pose of the relatlon.ship—U. S. v 
Dennett, D C Wash., 67 PSupp 676 

Fraud 

If one occupying a fiduciary rela¬ 
tionship such as tru.stce deals with 
subject-matter of the relationship 
and thereby gains an advantage to 
himself, he will be deemed guilty 
of fmud, either actual or lonstruc- 
tive, depending on his intent and 
I purj>ose—Giese v. Terry, 46 N.E.2d 
' 90, 382 III. 34. 

60. Cal—SiPinberger V. Stcinbergcr, 
140.1’2d 31, 60 Cal App 2d 116. 
Ma.ss.—Warsolsky v. Sherman, 93 N. 

E 2d 612, 326 Mass 390 
N.J —Grubman v American Gencr-U 
Corp, 23 A.2d 678, 130 N J Eq 607. 
N Y —La Vaud v. Reilly, 67 N.E 2d 
242. 295 N.Y 280, motion denied 68 
N E 2d 40, 395 N.Y', 941. 
a r,—Nelson v. Dodge, 68 A.2d 61, 76 
R.I. 1. 14 ALR2d 638. 
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Study of clrcumstaaceB 

The court has duly to study with 
care the particular circumstances 
where a close relationship exists be¬ 
tween parties one of whom is assert¬ 
ing constructive trust by reason of 
confidential relationship—Evelyn V. 
Allcyne, 118 N.Y.S 2d 839. 

61. TJ S —Young v. HIgbe® Co., 
Ohio, 66 set 694, 324 U.S. 204, 89 
LEd 890—Troyak v. Enos. C.A. 
Ind . 204 F2d 636—Oldland v. Gray, 
CA.C 0 I 0 , 179 F2d 408, certiorari 
denied 70 S Ct. 803. 339 U S. 948. 94 
L.Ed, 1362—Lawson v. Havnes, C. 
AOkl., 170 F.2d 741—Kasi.shke v. 
KepDler. CCAOkl.. 168 F 2d 809— 
Young V. Bradley, C C.A Ohio, 142 
F2d 6.58, certiorari denied 65 S Ct. 
130, 323 US 775. 89 L Ed 619. mo¬ 
tion denied 65 S Ct. 260—OorpUB 
Jaria olted In Strates v Dimotsis, 
CCA Tex., no P2d 374, 376, cer¬ 
tiorari denied Cl S Ct. 24, 311 U.S. 
666, 85 LEd. 427—Continental Il¬ 
linois Nat Rank & Trust Co v. 
Continental IlIlnoi.s Nat Rank, C. 
CAlll., 87 F.2d 934—Reilly v. 
Wheatley, CCA Maes, 68 F 2(1 297 
—Johnson V llmsted, C.C.A Ark , 64 
F 2d 316—Brown v New York Life 
Ins Co.. DC Or., 68 F Supp 262, 
aUlrmed. CCA., 162 F 2d 246. 

Ala—^Hawkins v Ftanders. 72 S!o 2d 
81, 260 Ala. 585—McKmstry v, 

Thoma-s, 64 Ko 2d 808, 258 Ala, 690 
—CoepuB Juris cited lu Rabson v, 
Etheridge, 105 So 873, 876, 230 Ala. 
635. 

Cal —^^Valte^ H. I^eimert Co. v. Wood- 
son, 270 P 2d 95, 125 Cal App 2d 186 
—Kinert v Wright, 185 P.2d 364, 
81 Cal.App 2d 919—Steinberger v. 
Stemberger. 140 P.2d 31, 60 Cal. 
App 2d 116—Hendrickson v Cali¬ 
fornia Talc Co, 130 P,2d 806, 55 
Cal App.2(l 467—Rell v, Rayly Bros, 
of California, 127 P 2d 662, 63 Cal 
App 2d 149—Angeles Securities 

Corp. V. Luton, 117 P.2d 741, 47 
Cal App 2(1 262—Crow v. Madsen, 
App, 111 P 2d 7, appeal dismi.ssed 
111 P2d 66.1. 

Conn —Skolnick v. Skolnlck, 41 A,2d 
4.52, 131 Conn. E61. 

DC—Earl 1 v. Picken, 113 F.2d 150, 
72 App DC 91. 

Fla—Wilkins v. Wilkins, 198 So. 
336. 144 Fla. 690. 

Ga.—Allen V. Allen, 31 S.E.2d 488, 
198 Ga. 269. 
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Idaho.— Corpn* Jnrla cltad In Reid v. 
Keator, 39 P.2d 926, 932, 66 Idaho 
172. 

m.—Compton V. Compton, 111 N.E. 
2d 109, 414 Ill. 149—Belleson v. 
Gana.^. 69 N.E,2d 321. 394 Ill. 557— 
Vrooman v. Hawbaker, 66 N.E.2d 
623, 387 Ill. 428—Mauricau v. Hau¬ 
gen. 66 N.E.2d 367, 387 Ill. 186— 
Glese V. Terry, 46 N.E.2d 90. 382 
Ill. 34—Honor v. Phoenix Joint 
Stock Land Bank of Kanaaa City. 
45 NE.2d 20. 381 Ill. 106—Oil. Inc., 

V. Martin. 44 N.E.2d 596. 381 Ill. 11 
—Stelnmetz v. Kern, 32 NE.2d 151. I 
875 III. 616—Suchy v. Hajicek. 4 I 
N E.2d 8.36. 364 Ill. 602—Harmony 
Way Bridge Co. v. Leathers, 187 N 
E. 432, 353 III. 378—Allen v. Bor- 
lin. 84 N.E 2d 676, 336 Ill.App. 460 
—Hall ford V. Bairstow, 27 N.E 2d 
851, 305 Ill.App. 661. 

Ind.—Edwards v. Wiedenhaupt, 32 N. 

E 2d 106, 109 Ind.App. 450 
Iowa.—McGaffee v. McGaffce. 68 N. 

W. 2d 357, 244 Iowa 874—Reeve.s v. 
Lyon, 277 NW. 749, 224 Iowa 659 

Ky—Schwartz Amusement Co v. In¬ 
dependent Order of Odd Pcilow.s 
Howard Lodge. No 15. 128 S \V 2d 
965. 278 Ky. .563—R^-ed v. Reed, 117 
S W 3d 21 1. 272 Ky 502. 

La—Kohlear v. Singer, 51 So,2d 307, 
218 La. 879. 

Me—Rowe v Hayden, 101 A 2(1 190 — 
Sacro y. S.-Jcrc. 55 A 2d 592, 14,3 Me. 
80, 173 A L.R. 1261. 

Md.—Carter v. Abramo, 03 A 2d 546. 
201 Md. 339—Cohen v. Cohen. 73 A 
2d 872, 195 Md 520—Pasrnan v 
Pola.shnick. 61 A 2d 664, 188 Md 
105—Grimes v. Grimes, 40 A.2d 58. 
1S4 Md 59. 

Mas.s—Warsof.sky v. Sherman, 93 N 
E 2d Cl2, 326 Mass. 290—City of 
Boston V. Santosuosso, 30 N.E 2d 
278, 307 Mass. 302—Cann v. Barry, 
199 N.E. 905. 293 Mass. 313. 

Mich.—Potter v. Llnd.say, 60 N.W.2d 
133, 337 Mich. 404~Chlebek v. Mlk- 
rut, 68 N.W.2d 125, 336 Mich. 414. 
Minn.—Whitten v. Wright, 289 N.W. 
509, 206 Minn. 423. 

Mi.ss.—Jackson v. Jefferson, 158 So. 
486, 171 Mias. 774 

Mo.—Basman v. Frank, 250 S.W.2d 
989— Gorpas JnrilB cited In Kerber 
V. Rowe, 156 S.W.2d 926, 928, 348 
Mo. 1126, 

Neb—Paul v. McGahan, 42 N.W.2d 
172, 162 Neb. 678— Corpus Juris 
cited in Maddox v. Maddox, 38 N W. 
2d 547, 550. 151 Neb. 626—Nelson v. 
Seevers, 10 N.W.2d 349, 143 Neb. 
522. 

N.J.—Stretch V. Watson, 69 A.2d 
696, 6 N.J.Super. 466, affirmed In 
part, reversed in part on other 
grounds 74 A.2d 697, 5 N.J. 268— 
Norris v. Beyer, 1 A 2d 460, 124 N. 
J.Ea. 284. 

N.Y.—Chance v. Guaranty Trust Co. 
of New York. 21 N.Y.S 2d 356, 260 
App.Diy, 216—In re Kovit’s Will, 
84 N.Y.S.2d 634, 193 Mlsc. 823, af- 
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Armed 89 N Y.S 2d 704. 276 App. 
Div. 821—Stephens v. Evans, 76 
N.Y.S.2d 909, 190 Mlsc. 922—^Tn re 
Walker’s Estate. 32 N.Y.S 2d 695, 
177 Mlsc. 991—Cornale v. Stewart 
Stamping Corp.. 129 N.Y S 2d 808 
—Coleman v. Mulligan, 66 N.Y.S. 
2d 696. 

N.C—Speight V. Branch Banking & 
Trust Co., 183 S.E. 734, 209 N C. 
563 

N.D—McDonald v. Miller. 16 N.W.2d 
270, 73 N D. 474, 156 A.L R 1328. 
Ohio.—.Steiner v. Pecycz, BO N.E.2d 
617, 72 Ohio App 18. 

Okl—Jones v, Jone.s, 148 P 2d 989, 
194 Okl 228—Lewis v. Schafer, 20 
P.2d 1048, 163 Okl. 94. 

Or.—Duniway v Barton, 237 P 2d 
930. 193 Or 69—Hughp.s V. Helzer, 
185 P 2d 537. 182 Or 205 
Pa—Pennsylvania Bloc. Co v. Shan¬ 
non. 105 A 2d 56. 377 Pa 352— 
llamiierg v. Barsky, 50 A 2(1 345. 
355 Pa 462—Metzger v Metzger, 
14 A 2d 285. 338 Pa 564, 129 A L R 
683—Casarl v Victoria Amusement 
Entcrpri.scs, 194 A. 503, 327 P.a. 
382—Eggcr.s v I’ropert, 50 P,a Dust. 
& Co. 605—Slcite v. Tenenbaum, 
Com PI. 32 Erie Co 308—Fillman 
V. Harrow, Corn PI., 4 Lyioming 40 
■—Miller V. Buecker, Com.I’l., 63 i 
York Lcg.Rec. 53. 

RI—Nelson V. Dodge, 68 A.2d 61, 
76 R.T 1, 14 A L R 2d 638 
SD—Kelly v. Gram, 38 NW.2d 460, 
73 S D. 11—Jaeger v. Sechser, 270 
N W 631. 65 S D 38. 

Tenn.—Morns v. Morris, 258 S W.2d 
732, 195 Term. 133—McNeill v 

Dobson-Bambridgc Realty Co., 195 
SW2d 626, 184 Tonn. 99. 

Tex—Mills V. Gray, 210 S.W,2d 98.5. 
147 Tex. 33—McGowen v. Mont¬ 
gomery. Civ.App, 248 S.W.2d 789 
—Simmons v. Wilson, Civ.App,, 216 
S W 2d 847—Winn v. Warner, Civ. 
App, 193 SW2d 867, reversed on 
other grounds 197 S.W.2d 338. 145 
Tex. 302—Pounds v. Jenkins, Civ. 
App. 157 SW.2d 173—Collins v. 
Griffith, Civ.App., 105 S W.2d 895. 
Utah.—Hawkins v. Perry, 253 P.2d 
372. 

Va.—Horne v. Holley, 188 S.E. 169, 
167 Vo. 234. 

Wa.sh.—Kausky v. Kosten, 179 P.2d 
950, 27 Wa8h.2d 721—Nicolai v. 

Desilets, 66 P.2d 604, 185 Wash. 
436. 

Wis.—Stein v. Soref, 88 N.W.2d 8, 
256 Wis. 42. 

66 C.J. p 476 note 28. 

Other statemeuts of rule 

(1) Equity will construct a trust 
in order to satisfy the demands of 
Justice when one who occupies a 
fiduciary or conAdential relationship 
abuses it and by fraud or over-reach¬ 
ing gains some advantage to him¬ 
self.—Strates v. Dlmotsis, C C.A.Tex., 
110 F.2d 374, certiorari denied 61 S 
Ct 24, 311 U.S. 666, 85 L Ed. 427. 
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(2) In absence of evidence rebut¬ 
ting presumption of fraud which 
law implies from existence of Adu- 
ciary relationship and transaction be¬ 
tween parties whereby dominant par¬ 
ty receives material bcnefll, a court 
of equity, in order to remedy such 
fraud and work out justice between 
the parties, will fasten constructive 
trust in favor of d' frauded party up¬ 
on property In hands of donee which 
he has received as re.sult of transac¬ 
tion—Clark V. Cluik, 76 NE.2d 446, 
398 Ill. 592. 

(3) Whore a person obtains title 
to property by virtue of a conAden- 
tia] relationship and influence, under 
such circumstancf s that he ought 
not, according to equity and good 
conscience, enjoy beneficial interests 
of the property, courts of equity, to 
administer compb (u justice, will 
raise a trust by construction. 

Ill.—Stem V. Stein, 76 N E 2d 869, 39S 
Ill. 397. 

Neb—Paul V. McGahan, 42 NW.2(i 
172, 152 Neb 578 -Maddox v. Mod- 
dox. .3 8 NW2d 517, 151 Keb 62 6- 
McCormiek v M< Gormick, 3.3 N A\' 
2d 543, 1 50 Neb 192--Watkms v 
Wait.s, 28 N W2d 200, 148 Neb 513 
—In re Scott’s Estate, 26 N W.2d 
799, 1 48 Neb, 182—Box v. Box, 21 
N W 2d SOS, 146 Neb R2G. 

Nev—Davidson v. Streeter, 234 P.2d 
793. 68 Nev. 427. 

(4) A constructive trust is raised 
by a court of equity wlierever a Tier- 
son, clothed with a Aduciary chatae- 
ter, gams some pi’Tsonal advantag'e 
bv availing himself of a situation as 
trustee; since, as it is impo.ssibie 
that a trustee should he allowed to 
make a profit by his oAlce, It fol¬ 
lows that as soon as the advantage 
in question is shown to have been 
acquired through the medium of a 
trust, the trustee, however good a 
legal title he may have, will be de¬ 
creed in equity to hold for the benefit 
of his cestui que trust.—Burton v. 

I Burton. 51 N.W.2ci 297, 332 Mich. 326. 

(6) Even though the existence of 
a fiduciary relationship does not In 
Itself give ri.se to a constructive 
trust. It is frequently an important 
consideration in holding that an 
abuse of confidence rendering reten¬ 
tion of property by one person uncon¬ 
scionable against another is a proper 
predicate for granting equitable re¬ 
lief In form of declaration and en¬ 
forcement of a constructive trust — 
Central Bus Lines v. Hamilton Nat. 
Bank, 239 S.W.2d 683, 34 Tenn.App 
480. 

Contract 

Equity courts presume that con¬ 
tracts between parties bearing such 
relationships to each other as pro¬ 
hibit them from contracting between 
themselves are fraudulent and con¬ 
vert parties guilty of fraud into trus¬ 
tees.—Beattie v. Bower, 287 N.W 
900, 290 Mich. 617. 
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cestui que trust may enforce or renounce at his 
option,62 unless he has waived the breach of faith, 
in which case no trust exists or can be cnforced.63 

An abuse of the confidential relationship ordi¬ 
narily is sufficient without more to authorize the 
enforcement of the trust, irrespective of any legal 
or equitable interest by either party, during the rela¬ 
tion, in the property subsequently acquired,6“* and 
It is of no consequence that the constructive trustee 
acted in good faith or without actual intent to de¬ 
fraud,66 or that the transaction could not have been 
impeached if the confidential relation had not ex- 
isted.66 liroadly speaking, a constructive trust may 
arise whenever influence has been acquired and is 
abused or confidence has been reposed and is be¬ 
trayed,®^ and relief by way of constructive trust 


TRUSTS § 151 

may be granted wherever there is an abuse of con¬ 
fidence regardless of the way in which the particular 
transaction arises,6® and regardless whether benefit 
from the transaction inured personally to the 
dominant party.®® So it is not necessary, in order to 
warrant the raising of a constructive trust on the 
ground of abuse of trust, that the parties standing 
in a confidential relationship be grantor and gran¬ 
tee 70 

Generally, a constructive trust arises when one 
person, occupying a fiduciary position, or having 
placed himself in such position in relation to another 
that good faith requires him to act for the other 
and not for himself, fraudulently or wrongfully ac¬ 
quires the title to the property in himself, in place 
of the cestui que trust.7t So if a person standing in 


Conveyance 

(1) If a conveyance Is obtained by 
virtue of a nduciary relationship, 
equity converts the grantee Into a 
trustee of the legal title.—Sta-sch v, 
Romza. 155 NE2a 81. 387 Ill C7 

(2) Where It is sought to Impose 
a constructive trust upon an uncon¬ 
ditional conveyance of realty, the 
existence of a confidential relation¬ 
ship between grantor and grantee la 
of major importance to be consldererl 
in connection with other facta and 
circumstances in the case.—Johnson 
V. Larson. ND. 66 N.W 2(J 760—Mc¬ 
Donald V. Miller, 16 N,W.2d 270. 73 
ND 474. 156 A L R. 1328. 

Secovery la actloa 

A plaintiff bunging action In be¬ 
half of and as agent or trustee of 
per.«ion who was made a noirntuil de¬ 
fendant but who was in fact a plain- 
tiff, must turn over to such defend¬ 
ant any amount recovered In the 
action—Zicyler v. Von Pebo. 6C N T 
S.2d 900, 271 APP-Div. 604. 

Capacity In which sued 

Alleged coiilldcntial relationship 
between administratrix as individual 
and payee of note executed by de¬ 
ceased to purchft.se cattle w-as iinina- 
terlal, with respect to payee's light 
to lmpre.ss trust on cattle, in suit 
against adminl.stratnx In her repie- 
sentatlve capacity.—Hanson v. Bea¬ 
ver, 261 NW. 894, 62 S D. 115. 

62. U.S.—Steinbeck v. Bon Homme 
Min. Co., Colo., 162 F. 333, 81 C C. 
A- 441—Trice v. Conibtock, Mo., 
121 P. 620, 67 C.C.A. 646, 61 L R.A, 
176. 

63. Wis.—Richtman v Watson, 136 
N.W. 797, 150 Wis. 385 

Knowledge of facts 

There can be no breach of fidu¬ 
ciary relation, Os required to create 
trust where all facts are disclosed 
and party complaining acts with 
knowledge thereof.—Kenshaw v, 
Tracy Loan & Trust Co, 35 r.2d 298, 
87 Utah 359, modified on other 


grounds 49 P2d 403, 87 Utah 364, 100 
A.L.R. 872. 

64. U S,—Trice v. Cmnstoek, Mo.. 121 
F 620. 57 CCA. 646. 61 L.R.A. 176. 

65 C.J. p 476 note 28 [a]. 

65. U.S—Gendlor v. Sibley State 
Bank, D C Iowa, 62 P Supp 805. 

Mich.—Potter v. Lindsay, GO N.W. 

2d 133. 337 Mich. 404. 

Pa—Metzger V Metzger. 14 A.2d 286, 
338 Pa. 564, 129 ALR. 683. 

65 CJ. p 476 note 28 lb]. ' 

Constructive fr&ud 

(1) Wlipre a confidential relation¬ 
ship exists, courts will rutlnize the 
conduct of the parties more closely, 
and In such cases even constructive 
fiaiid may be suflicient to support a 
constrxKlive trust.—(.'a valla ro v 
Lewis, 98 N.V.S2d 730. 198 Misc 412 

(2) Constructive fraud exists 
where fiduciary has no actual intent 
to defraud but is held liable Irre.spec- 
tlve of intent because of fldiii lary 
relationship—GcndltT v. Sibley State 
Bank, D C low’a, 62 F..Supp 805. 

66. Haw.aii —Bmnlia Hmihaa Akiona 
Hco V Kohiwa Ilee Chung, 39 Ha¬ 
waii 304 

R I—Tvler V. Tyler, 172 A. 820, 64 R 
I. 254. 

65 C J p 476 note 28 lb] (3). 

67. Mich.—I’otter v, Linilsny, 60 N. 
W 2d 133. 337 Midi 404. 

65 C.J P 478 note 31 
unfair persuasion 

Wh«jre one p.irty is under the dom¬ 
ination of another, or by viitin* of 
the relation lictwcen them is ju-difled 
in as.suming that the other paity will 
not act in a manner inconsistent 
w’lth luH well are, transaction Induced 
by uni air persuasion of the latter is 
voldalile, and lourt will impose a 
constructive trust—Troyak v. Enos, 
C.A ind,, 204 F.2d 636. 

68. Ill—Ridgcly v. Central Pipe 
Line Co., 97 NE2d 817. 409 Ill. 
46. 


69. R.I.—^Nelson v. Dodge, 68 A.2d 
61. 76 R.I. 1, 14 A.L n.2d 638. 

70. Ill—Rldgely v. Central Pipe 
Line Co., 97 N.E.2d 817, 409 HI. 
46. 

71. U.S.—In re Ilighwood Cemetery 
Ass’n, DC.Pa., 116 F.Supp. 898. 

Ala—Tallev v. Talley, 26 So.2d 686, 
248 Ala 84. 

Cal.—Hendrickson v. California Talc 
Co, 130 P.2J 806, 66 Cal.App 2d 
467. 

ril—nicse v. Terry, 67 NE2a 462, 
388 Ill 188—Doner v. I’hoenlx Joint 
Sto(>k Land Bank of Kansas City, 
45 N.E 2d 20. 381 III 106, 

|Ky.—Thompson v, Fraley, 130 S.W. 
2d TD.I, 270 Ky. 323. 

Mass —Jieren.son v. Nirensteln, 93 N. 
E2d CJO. 326 MftHH 28.5, 20 ALR. 
2d IL'IC—Lydifi E Pinkhnm Medi¬ 
cine Co. v. Gove, 20 N E.2d 4X2, 303 
Moss 1. 

Minn—Ilisvold. on Behalf and for 
Use and Ben of Cleary Hill Mines 
Co V. (lUStttfHon, 296 N.W. 411, 209 
Minn 357. 

Mo—Marlin v. Martin, 181 S.W.2d 
644, 3r>2 Mo 1243. 

N J.—First I‘’ederal Sav. & Loan 
Ass’n of Monti lair v Shaw. 56 A. 
2d 897, 142 N.J Eq. 5X.5, followed 
in 61 A 2d 63, 142 N J Eq. 7X4. 

Pa—Ilamberg v. Uaraky, 50 A 2<1 345, 
355 Po, 462—Casari v. Victoria 
Amusement Enterprises, 194 A. 60‘cl, 
327 Pa. 382. 

Tenn.—Hall v. McReynold.s, 181 S.W. 

2d 761, 181 Tenn. 615 
Tex.—^Wampler v, Harrington, Civ. 
App., 261 SW.2d 883, error re¬ 
fused no reversible error—Dennis 
v. Little, Civ.App., 184 S.W.2d 516, 
reversed on other grounds 187 S W. 
2d 76, 143 Tex. 682. 

Va.—Byars v. Stone, 42 S.E.2d 847, 
186 Va, 618. 

Obllgatioa conneotsd with transac- 
j tloa 

A constructive trust will anso 
1 where on interest in property is pur- 
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a fiduciary or quasi-fiduciary relation to a lessee 
secures a renewal of the lease, or a new lease, to 
himself, a court of equity will treat him as holding 
the lease in trust for the original lessee.'^2 Also, 
where one person, by deceiving another with whom 
he IS in a confidential relationship as to the purchase 
price of property, acquires an interest therein, he is 
accountable as a trustee for such other person 
where one makes use of an influential or confidential 


relation which he holds toward the owner of prop¬ 
erty to obtain title thereto from him on more ad¬ 
vantageous terms than he could olhcrwisc obtain it, 
equity will convert him into a tnistcc;’^* and where 
the owner of a part interest in property obtains 
title in his own name to the whole thereof, he is 
a trustee for his coowiicrs as to their respective in¬ 
terests.'^® Profits wrongfully diverted from a joint 


chased by one standing In a fidu¬ 
ciary relation to another and the 
scope of the former’s obligation as 
a fiduciary is closely connected with 
the transaction.—Lipinski v. Lipin- 
skl, 35 N.W.2d 708, 227 Minn. 611. 
Intent Immaterial 

If one takes title In his own name, 
while acting as agent, tru.stee, or 
guardian, or In any other fiduciary 
capacity, court of equity will sub¬ 
ject property to proper trusts in his 
hands, or compel him to transfer title 
to party equitably entitled to it, 
and It la immaterial whether party 
takes title in his own name in good 
lalth, under belief that he can there¬ 
by better manage property to advan¬ 
tage of those for whom he is acting, 
or in compliance with their wishes, 
or whether from on intention to de¬ 
fraud them of their rights therein, 
and in either case a court of equity 
will control legal title so as to pro¬ 
tect just rights of true owners.— 
potter V. Lindsay, 60 N.W.2d 133. 
337 Mich. 404—Purton v. Burton, 61 
N.VV.2d 297, 332 Mich. 326. 

Ftirchase from third person 

A person in a fiduciary relation to 
another who purchases realty for 
himself individually, may l»e charge¬ 
able as constructive tru.stec of the 
property, even though he pun h.is( .s 
It from a third person and not from 
himself na tlduciary. 

N.M—Mitchell V. Allison, 213 P.2d 
331, 54 N M 66. 

Ohio.—Kuck V. Sommers, App., 100 
N.E: 2d 68. 

W.Va.—Harrison v. Miller, 21 S E 2d 
674, 124 W’.Va. 650. 

Beverslon of leased property 

AVhere partner buys rever.mon of 
loMsed property upon which partner¬ 
ship ImsiiK'ss Is conducted, proper¬ 
ty lb icgardod as personal property 
for purpose of paying delits and ad- 
ju.^tiiig equities between partners, 
and jjartner holds legal title as trus¬ 
tee for partnership In re.spect to 
such personalty until debts and 
claims between partners are paid, 
then he holds legal title to remain¬ 
der os trustee for benefit of persons 
interested.—Boxlll v. lloxlll, 111 N.Y. 
S.Sd 33, 201 Misc. 286 

VM of ooufideiitlal information. j 

(1) A fiduciary acquiring proper¬ 
ty, in violation of his duty to trust 
beneficiary, througb use of conflden- i 


tlal information, holds it on con¬ 
structive trust for beneficiary. 

US—Midstate Amusement Corp. v, 
Blvcr-s, DC Wash, 54 F.Supp 738 
Idaho —^Fenton v King Hill Irr. Diet, 

I 1S6 r 2d 477. 67 Idaho 456. 

(2) The law peremptorily forbids 
I one who, In a fiduciary relation, has 
acquired Information concerning, or 
Interest in business or property of 
hiH correlate from using that knowl¬ 
edge or interest to prevent correlate 
from a<‘coiiiplislilrig purpose of the 
relation, and. If one violates such 
proliil»iti<m. law charges the Inli'resl 
or property which he acquire.^ In 
such way with a trust for benefit of 
other party to the relation. 

U.S—Trice v. Com.stock. CC.A.Mo., 
121 F 620. 61 L.RA. 176. 

Mo—State ex rcl Duggan v. Kirk¬ 
wood, 208 S.W.2d 267. 357 Mo. 326, 
2 A.LR.2d 216. 

Use of own funds 

Where one person stands in a fidu¬ 
ciary relationship to another the us(' 
of his own funds in acquiring title 
to property will not prevent hi.s be¬ 
ing held as a trustee of legal title 
since It must be assumed that he 
did so by virtue of such relationship 
and for the benefit of such other por- 
.Mon, 

111.—Black V. Gray, 87 N.E 2d 636, 403 
Ill. 503. 

Pa.—Green v. Green, Com.Pl., 31 Del 
Co 638. 

72. Wash.—^Nicolai t. Desilets, 66 
P.2d 604, 18C Wash 436. 

65 C J r 476 note 28 [d]. 

Sublease 

(1) Where part of con.'nderation of 
sublease w'as recognition that lessee 
might renew lease on same or other 
terms, and that sublease would be 
renewed on same terms or in ratio of 
chanped terms, and siibleasee began 
to negotiate for new lease from lessor 
within a month after be< oming a sub¬ 
lessee and entered into new lease a 
year and three months before ex¬ 
piration date of his sublease, subles¬ 
see held the new lease as trustee for 
les.sec subject to benefits to subicssoe 
a.s provided in sublease.—Risk v. 
Hishcr, 19 So.2d 484, 197 Miss. 155. 

(2) It has been held, however, that 
in the absence of special circum¬ 
stances, a sublessee’s relation to sub¬ 
lessor is not fiduciary within rule 
that where fiduciary acquires renew- 
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al of lease equity will Impose con- 
Rlructlve trust in favor of prior les¬ 
see 

US—Flat-Marks Ttealtv Corporation 
V. Silver's Liine h Stores, C C.A.N 
T, 74 F2d 210, ccitiorarl denied 
Flat-Marks Realty Corporation v. 
Silver Lunch Store.s, 55 S.Ct, 640, 
2.94 US. 7.11. 79 L.Kd 1260, 

NY.—Pernherton v Windsor Lea',mg 
Co , 58 N Y S 2d 292. 

73. Mich.—Krcn v. Rubin, 61 N.W. 
2d 9, 338 Mich 2S8. 

G5 C J p 478 note :;2 

74. Nrb.—I’nul v. McGahari, 42 N.W. 
2d 172, 152 Kol> r>78~Moddr.x v 
M.addox, 38 N.W.2d 547, 161 Neb 
(>2i>, 

Toriii —Bell v. Galley, App, 260 S.W 
2d 300 

Ul.nh—Lawlcy v. Ilickenloopor, 212 
P. 626, 61 Utah 29 8. 

Condition and quality of Interest 
If an attorney, by statements and 
representations to his clients as to 
the condition and quality of their in¬ 
terest in an est.ate, procures the 
sale thereof tu a third person for 
whom the attorney Is acting at the 
same time as an attorney, for an 
inadequate price, a court of equllj' 
will set aside the tr.msaetion and 
restore the Interest m the estate to 
the clients on ropavment of the pur¬ 
chase price with the legal rate of In¬ 
terest, whether the .attorney acts on 
information derived from the client 
or from any other source, since the 
attorney is affected with a trust and 
the matter is grounded on publu 
policy and not necess.anly on fmud 
—Zimmer v. Gurlmundsen, 6 N.W.2d 
707, 142 Neb. 260. 

75. U.S.—Taylor v. Brindley, C.C.A. 
Okl., 164 F.2d 23.5. 

N.J.—^Ditscher v. Booth, 80 A.2d 648, 
13 N.J Super. 568 

N.Y.—Muller v. Sobol, 97 N.Y 8.23 
905, 277 App Div. 881, roargumenl 
and Appeal denied 99 N.Y.S 2d 7.57. 
277 App.Div. 961—l*otition of Cal- 
lard, 73 N.Y,S.2d 638. 

Okl.—Preston v. Ro.s.s, 207 P.2d 297, 
201 Okl. 455. 

Pa.—Herman v. Latrobe Bank & 
Trust Co., 66 Pa.Dist. & Co. 675. 
28 West. 83. 

Tex.—^Wampler v. Harrington, Civ. 
App, 261 S.W.2d 883, error refused 
no reversible error. 

C5 C.J. p 478 note 34. 
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adventure are subject to a constructive trust."^® 

Property with respect to which one stands in a 
fiduciary relation ordinarily cannot be purchased 
and held by him for his own benefit, as against the 
cestui que trust but this rule has been held sub¬ 
ject to the exception that an agent or trustee may 
lawfully buy the property of his principal or cestui 
que trust at a judicial sale, brought about by a 
third person, which he has no part in procuring 
and over which he can exercise no control,"'® and 
it does not apply where property held hy one trustee 
is purchased by another and distinct trustee of other 
property held for the same cestui."^® Factors im¬ 
portant in determining whether a particular trans¬ 
action is fair and just include a showing by the 
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fiduciary that he has made a free and frank dis¬ 
closure of all relevant information which he had, 
that the consideration was adequate, and that the 
principal had competent and independent advice be¬ 
fore completing the transaction.®® So where there 
is a duty to speak because of a trust or confidential 
relationship, the failure to do so is a species of fraud 
for which equity may afford relief by way of a con¬ 
structive trust. SI 

A person is not chargeable as a trustee, however, 
because of a fiduciary relation unless he has been 
guilty of some wrong ;S2 and so ordinarily no trust 
arises, because of a confidential relation, where there 
is no fraud or abuse of confidence or influence,S® or 
where the confidential relationship has terminated 


Joint adventure 

Whore one joint advonttirer tor- 
tlouftly took in hla own name title 
to lands purchased by both in equal 
shares, constructive trust, and not ro- 
suiting trust, arose In favor of other 
joint adventurer, even thoutrh he ad¬ 
vanced practically entire payments, 
BO that title holder was trustee only 
of undivided half belonging to other 
Joint adventurer, and not of entire 
property—Reid v. Keator, 39 F.2d 
926, 66 Idaho 172. 

Partners 

Where one of two partners pur¬ 
chases land in his own name with 
partnership assets for partnerEhip 
purposes, a trust results In favor of 
the partnership.—Davis v. Alexander, 
171 P.2d 167, 26 Wash 2d <58. 

76. N.Y.—Marianl v. Summers, 52 N. 
Y S 2d 760, afflrrncd 66 N.T.S 2d I 
637, 269 App Div 840. 

Parchase of property 
A joint adventurer who piirtha.sod 
property with funds an.siHR from 
Joint adventure and failed to account 
to other joint adventurers oc<'Upie(l 
fiduciary relationship to other ii(l\en- 
turers and constructive trust was lin- 
poaed on him requiring that he do 
Justice to other adventurers—rol- 
lina V. Griffith, Tex Civ App . 12.6 .S W 
2d 419. error refused—Campbell v 
Pundt, Tex Civ App., 121 S W 2cl 2S7 

77. US—In re Mountain State.s 
Pow’cr Co., C.C.A Del., 118 F.l’d 
405. 

Anz.—Maish v. Valenzuela. 229 P.2d 
248, 71 Arlz. 426, 26 A T. R 2d 747. 
Ark.—McHugh v 183 SAV.2d 

309. 207 Ark <S!)0. 

Ill.—Black V. Gr.'i.v, 87 N.E.2d 635, 
4 03 111. 503 —(Iiesc v. Teriy, 46 N. 
E.2d 90. 382 III. 34. 

Mass,—Locke v. Old Colonv Tru.st 
Co, 193 NE 892, 289 Ma,SM 246 
ISTeb.—Me.ade v Vande Voorde, 299 
N.W. 175, 130 Neb. 827, 137 A UK 
664. 

N.C.—Davis V. Jenkins, 72 S.E 2d C73, 
236 N.C. S83, rehearing denied and 


opinion supplemented 73 S.E 2d 780, 
2.16 NC. 7C7. 

S.C.—.Pearson v. Webb. 38 SE2d 654. 
208 SC 453. 

WVa—Ham.son v. Miller, 21 S.E.2d 
674, 124 W.Vo. 660. 

65 C.J. p 479 note 36. 

Tax title 

Where purchaser of tax title at 
tax sale acted as undisclosed trus¬ 
tee for record owner or for his at¬ 
torney who was junior lienholder, the 
purchaser could not quiet title 
against the record owner and destroy 
his interest In the property —Free 
V Farnworth, 144 P.2d 632, 105 Utah 
583. 

Purchase from third persou 

A constructive trust Is fastened 
on a purchase of trust property by 
the trustee, even though such pur¬ 
chase IS from a third person having 
a lien against the property and ob¬ 
taining title thereto through foreclo¬ 
sure—Ryan v. Plath, 140 P.2d 968, 
18 Wash 2d 839. 

I 

78. Wyo.—Corpus Juris cited In 

Carpenter & Carpenter v. Kingham, 
109 P.2d 4C.3. 474. 66 WyO. 314. 

65 CJ p 479 note 36 

Purchase from mortgagee 

Two business associ.ile.s who join¬ 
ed in aKreeirient W'lth third associati' 
to have mortgagee of farm land, 
ulmh they had jiureha&ed, foreclose 
and take land without further liabil¬ 
ity to them, when venture proved un- 
.sueeessful, were not entitled to have 
trust impie&.sed on land m propor¬ 
tion of original Interests a.s against 
third associate who purcha.sed land 
from mortgagee without consulting 
others, Irrespective of nature of orig¬ 
inal relationship—Collins v. Gee, 
Tex.CivApp., 107 S.W.2d 754, error 
refused. 

79. Del.—Bradford v. Vinton, 163 A 
678, 17 DeLCh. 261. 

80. 111.—Jones v. Washington, 107 N. 
E.2d 672, 412 III. 436—Mueller v. 
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Welland, 96 NE.2d 360, 342 Ill.App. 
24 0 

6.5 C.J p 476 note 28 [ej. 

81. Cal—-Blair v. Mahon, 230 P.2d 
832, 104 Cal.App.2d 44. 

82. S.C —Corpus Juris quoted lu 

All v. Prlllaman, 20 S.E.2d 741, 
750, 200 S.C. 279, 169 AL.ll. 981. 
65 C.J p 479 note 38. 

Joint purchase 

Where contract for sale of real 
estate named five Joint purehasers, 
eonildentlal relation of one toward 
hlB colleagues and his obligation to 
protect their Joint rights did not ex¬ 
tend BO far as to require him to pay 
whole conHideration when other pur- 
chaserh failed to pay their share on 
day for closing tran.saetion and there- 
I after such purchaser was free to act 
as he chose with re-spect to the 
property without regard to the oth¬ 
ers—Ronek V. Hill Bldg. & Loan 
Ass’n, 49 A 2d 303, 138 N.J.Eq 531, 
affirmed 52 A 2d 852, 140 N.J.Eq 108. 

83. U.S —Buckley v. Althelmer, C.C. 
A Ill, 1.52 F2d 502. 

Ill— Rizzo v. Itizzo, 120 NE.2d 646, 
3 Ill 2d 291—Jone.s v. Washington, 
107 NE2d 672, 412 Til 436—Pet¬ 
ers V Mevers, 96 N E 2cl 493, 408 
Ill 2.53--Rlcidmore v. JohiiBon, 79 
N E 2cl 762. 334 111 App. 317—iHancs 
v. Okiii, 73 N.E.2d 11. 331 Ill App. 
268. 

Towa—Reeves v. Lyon, 277 N.W. 749, 
224 Iowa G59 

Md—^Lynn v. Magnesfi, 62 A. 2d 604, 
191 Md 674 

Ma.s.s —Galdl v. Carnbbean Sugar Co., 
99 N E.2d 69. 327 Mass 402. 

N T.—Brooklyn I'acking Co. v. Zas- 
lotf. 18 N Y.S.2d 443. 

I'u—Dr.avosburg Liuid Co. v. Scott, 
16 A 2d 415, 340 Pa 280—In re Ens- 
slen’s E.'-’tate. 60 A 2d 429, 163 Pa. 
Super. 246—In re Lagges* Estate. 
Orpli., 3 Che.ster Co. 280 
S.C.—Corpus Juris quoted lu All v. 
l‘rillaman, 20 S.E.2d 741, 760, 200 
S.C. 279. 150 A.L.K. 981. 
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before the transaction by which the property is ac¬ 
quired.®^ Accordingly, even if a confidential rela¬ 
tion exists, a conveyance to the dominant party by 
the dependent party will not be affected, unless by 
means of such fiduciary relation undue advantage 
has been taken of the grantor and a conveyance 
executed by a dependent party to a dominant party 
is valid if executed with full knowledge of its nature 
and effect and through the deliberate and voluntary 
desire of the graiitor.®^ The confidential relation¬ 
ship which amounts to a trust, once assumed, con¬ 
tinues until discharged cither by operation of law, 
by an order of a tribunal having requisite jurisdic¬ 
tion, or pursuant to a valid agreement of parties in 
interest who are fully competent to contract and 


fully conversant with all the facts and with their 
respective rights and duties.®"^ 

b. What Constitutes Confidential or Fiduciary 
Relationship 

A confidential relationship, or fiduciary relationship, 
within the meaning of the rule that a constructive trust 
arises from the abuse or violation of such a relationship 
exists wherever confidence is reposed on one side and 
there is a resulting superiority and influence on the 
other, and it is not limiteMi to conventional trusteeships 
and other recognized legal relationships of trust and con< 
fidence. 

In general, a confidential relationship, or fiduciary 
relationship, the two terms being ordinarily used 
interchangeably,®® within the meaning of the rule 


Utah.—Renshaw v. Tracy Loan & 

Trust Co.. 49 r.2d 403. 87 Utah 
100 A.L.R. 3.59. 

05 C.J. p 479 note 39. 

Slements of cause of action 

(1) The elements of a cause of ac¬ 
tion to enforce a constructive trust 
are existence of fiduciary relation and 
abuse liy defendant of confidence and 
trust bestowed under It to plaintiff's 
harm, and a con.slructlve trust can¬ 
not be adjudired where an element 
of cause of action for its enforce¬ 
ment IS lacking.—Wilcox v. Nelson, 
35 N.w.2d 741, 227 Minn. B45. 

(2) The only indispensable ele¬ 
ments of a good cause of action to 
enforce constructive trust are a fidu¬ 
ciary relation and the use by one of 
the parties of the knowledge or in¬ 
terest he acquired through it to pre¬ 
vent the other from accomplushing 
the purpose of the relation--Young 
V. Uradley, C.C A.Ohio, 142 F.2d f.08, 
certiorari denied 65 S Ct. 130, 323 U.S. 
775. 89 L.Kd. C19, motion denied 65 
S.Ct. 266. 

(3) Where a party does not attack 
In probate court sales of property 
made by an administrator but .subse¬ 
quently brings an action In district 
court to impress a trust on property 
on ground that admini.slmlur had in¬ 
directly purchased property from the 
estate while he wa.s administrator, it 
Is not only neces.s.ary to prove that 
administrator may have acquired 
property from Intervening purchas¬ 
ers, but it must be proven that some 
conduct amounting to Intrinsic fraud 
was present In connection with trans¬ 
actions.—Wadsworth v. Cole, Tex.Clv. 
App., 265 S.W.2d 628. 

TJadue Infloe&ce 

(1) Where fiduciary relation arises 
not from a formal trust relationship 
but confidence reposed by one per¬ 
son in another, abuse of the relation¬ 
ship must be shown to have arl-sen 
out of undue Influence exerted by the 
dominant party on the subservient 
party to five rise to a constructive 


[ trust.—Skidmore ▼. Johnson, 79 N.E. 
2d 762, 334 Ill.App. 347. 

(2) In determining whether an at- 
I torney or any other beneficiary in a 
confidential relationship has met the 
I burden of proof whl< h the law casts 
on him to show that he used no un- 
[ due influence or deception in a trans¬ 
action. the court must consider all 
circumstances In each case.—Baker 
V. Otto, 22 A.2d 924, 180 Md. S3. 

^ Purchase of mortgage 

Where plaintiff owned realty, mort¬ 
gaged far In excea.s of Its value, 
and plaintiff informed lessee of that 
fact and also that if holder of mort¬ 
gage were properly handled, the 
mortgage could be reduced to or 
I bought for approximately one-half 
I Its face value, lessee by purchasing 
mortgage from bank which held 
mortgage for ta.sh at approximately 
.same price that plaintilf oftered 
1 mortgage holder did not violate a 
I quasi fiduciary relationship requinriK 
1 irnprcs.sion of a tru.st on bond and 
morlgttge purchased by defendant 
and a transfer to plaintiff—^Realty 
Associates v. Bickford's, Inc., 61 N. 
YS2d 746. 

New leases 

(1) In order to impress constnic- 
tive trust on new oil leases, which 

I defendant had acquired for himself 
I after expiration of old leases, in 
I which plaintiffs and defcndaJit had 
had Interests, on ground that defend- 
I ant violated fiduciary duty owed to 
plaintiffs, it was necessary that 
' knowledge obtained by defendant, 
during and because of fiduciary rela¬ 
tionship, in Itself occasioned act of 
defendant in obtaining new leases for 
himself.—Smith v. Bolm, Tex.Civ. 
App., 261 S.W.2d 352, affirmed in part 
and reversed in part on other 
grounds. Sup., 271 S.W.2d 93. 

(2) Rules of equity applicable to 
those who had interests in oil and 
gas leases, and who were In flduciary 
relationship to each other, would not 
be extended so as to forbid the ac- 
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quLsltion of ownership, or develop¬ 
ment by one of the parties for his 
own benefit of property not embraced 
in the enterprise of the parties and 
outside Its scope.—Smith v, Bolin, su¬ 
pra. 

84. Cal.—Aaron v. PuccinelH, 264 
P.2d 152, 121 Cal App.2d 675. 

Or.—Hughes V. Helzer, 18B P.2d 637, 
182 Or. 205 

Pa —George v. Richards, 64 A.2d 811, 
361 Pa. 278. 

65 C J. p 479 note 40. 

85. Ill.—Peters v. Meyers, 96 NE.2d 
493, 408 Ill. 253—Neagle v. McMul¬ 
len, 166 N.E. 605, 334 Ill. 168. 

Beservatlon of life estate 

Title to property ronveyed by deeds 
containing clauses giving grantee all 
rents, issues, and profits from prop¬ 
erty granted was not impressed with 
equitable life e.state in favor of gran¬ 
tor pursuant to oral figreernent re¬ 
serving life est.-ilo in rents and prof¬ 
its from prop(>rty on ground of con¬ 
fidential relationship existing be¬ 
tween grantor and grantee, in absence 
of showing of lack of consideration 
or fil'use of confidence by grantee — 
Resh V. I’lllslmry, 56 P.2d 264, 12 
Cal App.2d 226. 

86. 111.—Peters v. Meyers, 96 N.E 2d 
493, 408 Til 253—Nengle v. McMul¬ 
len, 165 N.E. 005, 334 III, 168. 

87. Tenn—Bell v. Galley, App., 260 
S.W.2d 300. 

Continuing rights 

Where a confidential relation is es¬ 
tablished between parties, either by 
act of law or agreement, rights in¬ 
cident to such relation continue until 
relation is put an end to—Sheppard 
v. Sykes, 44 S.E,2d 64, 227 N-C. 606. 

80. Cal.—Coombs v. Minor, 141 P.2d 
491, 60 Cal.App.2d 646. 

Ill.—Dick V. Albers, 90 N.E. 683, 243 
Ill. 231, 134 Am.S R. 369. 

Iowa.—Corpus Juris quoted iu Shaw 
V. Addison, 28 N.W.2d 816, 826, 239 
Iowa 377. 
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that a constructive trust arises from the abuse or 
violation of such a relationship, exists wherever con¬ 
fidence is reposed on one side and there is a result¬ 
ing superiority and influence on the other.*® Every 
relation in which the duty of fidelity to each other 
is imposed on the parties by established rules of law 
is a relation of trust,®® and if a wrong arise in a 
fiduciary relationship, the same remedy exists on 


behalf of the injured person as would exist against 
a trustee on behalf of the cestui que trust.®It 
has been said that there is no invariable rule which 
determines the existence of a confidential relation¬ 
ship, but that the existence of a fiduciary rela¬ 
tionship in a particular case is to be determined by 
the facts established.®* 


Okl.— Corpus jhiris oltefl In Reneear 
V. Burning-, 123 P.2d 686, 688, 190 
Okl. 340. 

Pa.—Corpus Juris qLUoted la Stewart 
V. Hooks, 94 A.2d 766, 7G9, 372 Pa. 
642. 

89. Fla.—Metcalf v. Lredy, Wheeler 
& Co , 191 So. 600. 140 Fla. 149 
Ill.—Oatcr V. Oater, HI N,E.2d 319. 
414 III. 470—Jonns v. Wa.shington, 
107 N.F 2<1 672, 412 Ill. 436—llrpm- 
er V. Bremer. 104 N’,E.2d 299. 411 
Ill 454 —Stpphonson v Kvilifliek, 
101 NF 2d .'142. 410 Ill. 130—Kepler 
V. Cnily. 91 N B 2d 419. 405 Ill 
425—Finn V. M.mk, 85 N E 2d 701. 
403 Til. 167—Jones v. Ilohlpy. 83 N 
E.2d 670, 402 Ill 302—Prod v, 

Brod. Cl NE2d 67.5, 300 111. 312— 
StPinmetz v. Kern. 32 K i: 2d 151, 
37.5 Ill 616—Surhy v. Ilnjnek. 4 
NF.2d 826. 264 III 502—Mueller v 
WtMland, 96 N E 2d 360, .342 Ill Aim* 
240—I’eople ex rel Barrett v 
tral Republic Trust Co., 20 N E 2d 
999, 300 in App 297 
Iowa.—Corpus Juris q.noted in Flliaw 

V. AddiRon, 28 N W 2d 816, 82.5, 239 
Iowa 377. 

Mo—Trie^eier v. Helmbacher, 168 S. 

W. 2d 1030. 350 Mo. 807 

Okl.—Corpus Juris cited la Renegnr 
V. Brunlng, 123 P.2d 686, C88, lOO 
Okl 34 0. 

Pa.—Corpus Juris quoted in Stewart 
V. Hooks. 94 A.2d 756, 759, 372 Pa. 
642. 

65 C.J. p 483 note 68. 

Other statements of rule 

(1) In general. 

Cal.—Coombs v. Minor, 141 P.2d 491. 
60 Cal.App.2d 64.5. 

Md.—Carter v. Abramo, 93 A.2d 546, 
201 Md. 339. 

Mo,—Basman ▼. Frank, 260 S.W.Zd 
089. 

Pa.—Hamberg v. Barsky. 50 A 2d 346, 
355 Pa, 462—^Ringer v Pinfrock. 
17 A.2d 348, 840 Pa. 4.58—Fi.'^chcr 
V. Coyne, Com.Pl., 31 Del Co. 473 
Klein V. Zodl, Com.Pl. 29 North.Co. 
84—Grim v. Schmuclc, Com FI., 65 
York Lep.Rec 187. 

S.D.—Schwartzle v. Dale, 54 NW.2d 
361, 74 S.D. 467. 

Utah.—Haws v, Jensen, 209 P.2d 229, 
116 Utah 212. 

65 C.J. p 483 note 68 [a]. 

(2) A fiduciary or confidential rela¬ 
tionship arises whenever circum¬ 
stances make it certain that confi¬ 
dence was reposed on one side and 
accepted on the other. 


U.S—Shapiro v. Rubens, C C.A.Ind . 

166 F.2d 659. 

Ill.—McDonnell v. Holden, 185 N.E 

672, 352 Ill. 362—Finney v. White. 

[ 69 N.E2d 859. 389 HI. 374—Kiyn- 

[ olda V. Wangflin, 53 N E 2d 720. 

322 Ill App. 13. 

Md —.Johnson v. Bugle Coat, Apron & 

Linen Service, 60 A.2d 686. 191 Md. 

268. 

(3) A person who has rights and 
I duties whieh he is bound to ext-rclsp 
! for the benefit of anoth«‘r person 
stand.s m a llduciary rtd.stionship to 
hUeh other person —Renegar v Brun- 

, mg. 123 P2d 686. 190 Okl. 340—65 
I C.J. p 483 note 68 [a] (4). 

(4) A fiduciary relation exists in 

all ca. 80 S in which Influence has been 
acfuiired and abused and In which 
confidence luis been reposed and b«- 
tra\ eel. I 

111—Wesemann v Fl.‘'<‘her, 56 Nl!3.2d 

6,56. 323 III App 617 
Mich-—Potter V. Lindsay, 60 N.W. 

2d 133, 337 Mich. 40i 
N.y.—In re Vaailonia' Estate, 3 26 N. 

Y.S 2d 303, 204 Misc. 755. 

Ohio—Gray v. Ilafer, 2 Ohio N.P., 

N S., 341. j 

(5) A confidential relationship ex¬ 
ists when one person occupies to¬ 
wards another such a position of ad- 
\ iHor or counselor as reasonably to 
in<^pire confidence that he will act In 
good faith for the other’s interest — 
Stewart V. Hooks, 94 A 2d 756, 372 Pa. 
542—Rrunier v Stanert, 85 A.2d 130, 
369 Pa, 178—Ivahan v. Greenfield, 67 
A.2d 667, 165 Pa.Super. 148—Monon- 
gahola Trust Co v. Kozimer, 54 A.2d 
841, 161 Pa.Super. 380. 

I (6) Generally, doctrine of confl- 
I dentlal relation exists with respect to 
establishment of constructive trust, 
where one party is under domination 
of another, or where, under circum¬ 
stances, such party is justified in as- 
Isuming that other will not act in a 
manner inconsistent with his or her 
welfare —Bass v. Smith, 56 A.2d 800, 
189 Md. 461. 

(7) A confidential relation exists 
where there has been a special con¬ 
fidence reposed in one who m equity 
and good conscience is bound to act 
In good faith and with due regard to 
the interests of the one reposing con¬ 
fidence.—Security Trust Co. v. WlI- 
l son, 210 SW.2d 336, 307 Ky. 162— 

166 C.J. P 483 note 68 [a] (2). 
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(8) Ordinarily a fiduciary relation¬ 
ship arises where one party reposes 
special confidence in another or where 
a special dutv arises on the part of 
one to protect the interests of an¬ 
other —Crockett v. Root, 146 P.2d 
656, 194 Okl. 3. 
runds for purchase 
When plaint ifC.s’ funds passed Into 
defendant’s hands to purchase a spe¬ 
cific trru't of land, a confidential re¬ 
lationship was created and defendant 
wa.s bound to exercise utmo.st good 
faith In use of money, rcgardlc.ss of 
whether words “trustee" or "agent" 
W(‘re spoken by parties In connection 
with transaction—Klnert v, Wright, 
185 F.2d 364, 81 Cal App 2d 919. 
Contlunanoe of status 
One who voluntarily assumes a po¬ 
sition of tru.st and confidence is a 
fiduciary, and he remain.s a fiduciary 
us long as trust and confidence nr»* 
reposed in him, and such 8tatu.s mnv 
continue in fact In case of Joint ad- 
ventnre.rs after dissolution of their 
Rssoi'iation. although dissolution 
would normally end the fiduciary 
status—Slme v. Malouf, 212 P 2d 
946, 95 Cal App.2d 82, rehearing de¬ 
nied 213 P.2d 788, 96 Cal.App.2d 82. 

90. US—U, S. V. Bennett, D.C. 
Wash., 67 F Supp. 670. 

Person reoeives money in fiduciary 
capacity when money is for bene¬ 
fit of another person to whom he 
stands in relation Implying great con¬ 
fidence and trust on the one part 
and high degree of good faith on the 
other—Vertman v. Drayton, 272 N.W. 
438, 223 Iowa 380. 

91. Pla—Metcalf v. Leedy, Wheeler 
& Co., 191 So. 690, 140 Fla. 149. 

Mass.—City of Boston v. Santosuosso. 
30 N.E.2d 278, 307 Mass. 302—City 
of Boston V. Santosuosso, 10 N.E.2d 
271, 298 Mass. 176. 

92. Ind—ICoehler v. Haller, 112 N. 
E 627, 62 Ind App. 8—Yuater v. 
Keefe. 90 N E. 020, 46 Ind.App. 400. 

Pa — Corpus Juris quoted in Stew¬ 
art V. Hooks, 94 A.2d 766, 769, 372 
, Po. 642. 

Fiducial relatloasUps do not depend 
on nomenclature 

U .S —Oldland v. Gray, C.C.A.C 0 I 0 ., 
179 F.2d 408, certiorari denied 70 
set. 803, 339 U.S. 948, 94 L.Ed. 
i 1362. 

93. Mass.—^Warsofsky v. Sherman, 

I 93 N.E.2d 612. 326 Mans. 290— Cann 
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In determining whether a relationship is con- of parties,*6 but apply generally to all persons who 
fidential within the general rule as to constructive are associated by any relation of trust and con- 
trusts, the origin of the confidence and the source of fidence,*'^ or to all persons who occupy a position 
the influence growing out of that confidence ordi- out of which the duty of good faith should in equity 
narily are immatcrial,^^ and the fiduciary or con- and good conscience arise and the relation exists 

fidential relationship on which a constructive trust wherever in fact one has the confidence of, and in- 

may be founded is not limited to conventional trus- flucnce over, another.®® 

teeships and other recognized legal relations of The relation lictwecn parties, in order to be a 
trust and confidence.®® In other words, confidential “fiduciary relation,” need not be legal, but may be 
relations are not confined to any specific association moral, social, domestic, or merely personal and 

T. Barry, 199 N.B. 905, 293 Mass, ition, as In case of trustee and cestui i 672, 412 Ill. 43C—nremer v. Bremer, 

313 . QUO trust, attorney and client, and 104 N.E.2d 299. 411 Ill. 454—Clark 


N.Y.—Hnlper v. Ilomeslend Ulde. & 
Loan Ass’n, 69 N.T.S 2<1 689, affirm¬ 
ed C9 N.T.S.2d 696. 269 App DIV. 
1044. 

Tex.—MacDonald v. Follctt, 180 aW I 
2d 334, 142 Tex 616. I 

84L 111.—Rtephenson v. Kullchok, 101 
NE 2d 642. 410 Ill. 139. 

Mo.—Trieaeler v. Helmbacher, 168 
S W 2d 1030, 350 Mo. 807. 

9S. Pla—Van Woy v. Willis, 14 So. 

2d 18B. 168 Fla. 180. 

Kan.—Miller v. Henderson, 33 P.2d 
1098, 140 Kan. 46. 

Md.—Lynn v. Matmeas, 62 A.2d 604. 
191 Md. 674—Johnson v. Bui;le 
Coat Apron & Linen Service, 00 A, 
2d 686, 191 Md. 2G8—Grimes V. 
Grimes. 40 A.2d 68. 184 Md. 69. 
Moss.—Cranwell v. Otflesby, 12 NJB. 

2d 61. 299 Ma.sa. 148. 

Miss.—Risk V. lusher, 19 So 2d 484. 
197 Mihh 156. 

N.T.—Powell ▼. Powell. 126 N.Y.S 
2d 182, 2U5 Misc. 14. 

Pa—MctZffer v. Metzircr, 14 A 2d 285. 

338 Pa 664, 129 A.LR. 683. 

Utaii.—Haws v. Jensen, 209 r.2d 229, 
116 Utah 212. 

66 C.J. p 483 note 74. 

Vsaaats la common 
While there is no fiduciary rela¬ 
tionship between tenants In common, 
if on(‘ cotenant comen into posses- 
Bion of funds belonf;rinff to his co- 
tenant he becomes trustee of such 
funds and stands In fiduciary rela¬ 
tionship to his cotenant with respect 
thereto—Carter Oil Co v. Crude Oil 
Co., G.A.Okl., 201 F.2d 647. 

86. U S —Kennedy v. Seaboard Oil 
Co. Of Del., l>.C.Cal., 99 F Supp 
730. 

N.D.—Barker v. Barker, 27 N.W.2d 
676, 76 N.D. 263, 171 A.L R 447 
Pa.—Stewart v. Hooks, 94 A 2d 766. 
872 Pa. 642—^Ilrunior v. Stanort, 8.5 
A.2d 130. 3C9 Pa. 178—Kahan v. 
Orcenneld. 67 A.2d 5fi7, 166 Pa Su¬ 
per. 148—MnnonipihGla Trust Co. 
V. Kazimer. 64 A.2d 841. 161 Pa. 
Super. 380. 

PartoflAl anoclatloa not •ssentUl 
A confidential relation Is not re¬ 
stricted to any personal association, 
and It may exist as matter of law 
la oertala recognised fiduciary rela- 


eruardion and ward, and It niny also 
exist as matter of fact wherever one 
person has reposed a special confi¬ 
dence In another to the extent that 
the parties do not deal with etu-li oth¬ 
er on equal terms, either because of 
an ovormaaterinK dominance on the 
one side, or weakness, dependence or 
justifiable trust, on the other—Ring¬ 
er V. Finfrock. 17 A.2d 348. 340 1‘a. 
458. 

AMalty or ooasaaijniiAlty 

The amount of evidence nccossary 
to establish a confidential relation¬ 
ship ordinarily rests with the trier 
of facts, and It is not essential to 
show a relotionshlp by affinity or con¬ 
sanguinity. or that buBineas transact¬ 
ed established a particular relation¬ 
ship between the parties, but if par¬ 
ties are friends, and grantor repos¬ 
es confltb’iice In grantee, and grantor 
Is of adianced age, an implied trust 
may result—^Kent v. First Trust & 
Sav. Bank of Pasadena, 226 r.2d 626, 
101 Cal App 2d 361. 

97. N.D—Barker v. Barker, 27 NW 
2d 676, 76 N D, 263, 171 A.L.R. 417. 

98. Miss—Risk V. Risher, 19 So 2d 
484. 197 Miss 166. 

Advisor or couuslov 

A confidential relationship Is not 
limited to any particular ussoclation 
of pnrlicH, but exists -whcrevi-r ono 
otciipies toward nnollier such a pof-i- 
tioii of advisor or <*ounse]or as rea¬ 
sonably to Inspire oonlldcme that he 
will act In good faith for other's in¬ 
terest—Dob V. Jaffe, 41 A.2d 407, 351 
Pa. 237. 

Family or other relatioiuhlp 
A constructive trust is imposed 
even tbniigh theie Is no fiduciary re¬ 
lation BUth as that between attorney 
and clwnt, princir>al and agent, and 
trustee and beneficiary, and It i.i suf¬ 
ficient that there is a family relation¬ 
ship or other personal relationship 
of such a character that tran.iferor 
IS JUblified In believing that trans¬ 
feree will act in transferor’s interest. 
—I*owell V. Powell, 126 N.Y.S.2d 182, 
206 Misc. 14. 

99. Cal.—Bolling v. Croter, 184 P.2d 
532, 67 Cal.App.2d 296. 

IlL—Jones v. Washington, 107 N.E.2d 

1056 


V. Clark, 76 N E I’d 446, 398 Ill. 592. 
Kan—Miller v. Henderson, 83 r.2U 
1098, 140 Kan. 46 

Md.—Lynn v Mogness, 82 A.2d 604, 
191 Md. 674—Johnson v. Bugle 
Coat, Apron & Linen Service, 60 A 
2d 686, 191 Md 268—Grimes v. 
Grimes, 40 A 2d .'>8, 184 Md. 69 
Mo.—Bosman v. Prank, 260 S W.2d 
9S9 

Pa.—Corpus Juris auotod lu Stewart 
v. Hooks, 94 A.2d 766, 7B9, 372 
Pa. 642—Metzger v. Metzger. 14 A 
2d 286. 338 Pa. 6C4, 129 A.L.R 683 
—Schwarz v. Kolghlor, Com.Pl., 
81 Del Co 261. 

Utah.—^Hawkins v. Perry, S63 P.2d 
372. 

66 C J. p 483 note 75. 

Elements 

A confidential relation involves ele¬ 
ments of secrecy and of trust and 
confidence; a relation of parties in 
which one is bound to act for benefit 
of other and con take no advantage 
lo himself from his acts relating to 
other’s uiterest, and includes such 
relatiormhips as those of trustee and 
cestui que trust, principal and agent, 
and employer and employee.—Shell 
Petroleum Corp. v. Pratt, D.C.Kan. 
22 P Rupp. .794. ofilrmed, C C A., Pratt 
V. Shell Petroleum Corporation, 100 
P 2d 873, certiorari denied 69 S.Ct. 
776, 306 U S. 659, 83 L. Ed. 1066. 
Xafflueaioe implied 

A llduciury relationship exists 
I when influence is imiflied, as between 
i parlies, m very conception of rela¬ 
tion, wherein position of one of then) 
is Hupi rior to that of the other, and 
does not involve intentional conceal- 
inent or misrepresentation.—^\Vinger 
V. Chicago City Bonk & Trust Co., €7 
NE.Zd 265. 394 IIL 94. 

j 1. Fla.—Metcalf v. Leedy, Wheeler 
& Co. l.'ll So. 690, HO Fla. 149. 
Fla—Quinn v. Phipps, 113 So. 419. 

422. 93 Fla. 805, 54 A.LII. 1178, 

Ill.—Stephenson v. Kulichck, 101 N. 
B2d 642, 410 Ill. 139—Kester v. 
Cnlly, 81 NE.2d 419, 406 Ill. 425 
—Finn V. Monk. 86 N.B.2d 701, 403 
Ill. 167—Mueller v. Welland, 96 
N.E.2d 360. 342 Ill.App. 240. 

N.T.— Powell V. Powell, 126 N.r.ft2d 
182, 206 Misc. 14. 
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where by reason of kinship, business association, 
disparity in age or physical or mental condition, or 
other reason, the grantee is in an especially intimate 
position with regard to another and the latter re¬ 
poses a high degree of trust and confidence in the 
former, a confidi nti.il reltilionshij) exists which pro¬ 
hibits the one tuisteil from seeking a selfish benefit 
for hims«ff <Iuriiig the course of the relationship, 
and alToifls a basis for imijosmg a constructive 
trust.^ On the other hand, confi<Iential relations, 
within the meaning of the rule as to constructive 
trusts, do not necessarily exist between two persons 
who for certain purposes arc trustee and cestui quo 
tnist,® or between persons who have negotiated a 
trust agreement which is abandoned or canceled 
before it becomes effective.'* 

Ordinarily, in order to establish a confidential re- 
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lation, there must be not only confidence of the one 
person in the other, but also on the part of the 
former some inequality, dependence, weakness, want 
of knowledge, or other conditions giving to the latter 
some advantage over the former.® The mere exist¬ 
ence of mutual respect and confidence docs not make 
a business relationship fiduciaiy,® and a mere habit 
or practice on the part of one person of relying on 
another for advice does not establish a confidential 
relation between them ^ Also, the mere fact that 
two iicrsiins are friends does not establish a con¬ 
fidential relation,^ hut in some circumstances friend¬ 
ship may be sufficient to show a fiduciary relation¬ 
ship for the purpose of establishing a trust.® It is 
not sufficient that confidence be reposed by one 
party without iictual acceptance by the other party.*® 
No person can obtrude his trust or his secrets on 


2. m—StPlnmrtz v. K^rn, H2 NE2d ] 
151. 375 Ill 61S—SiKhy v. HajlMk. I 
4 N M.2d 8.36. 364 111. 502. 

ND—llarkor v Barker. 27 N\V2d 
576. 75 X.D. 353. 171 A L.R. 447. 
Vaotora for coasiteratioiL 

Tn dPtormlnins: whether a flduciary 
or conlid^ntial rclutionahlp existR 
lactora to be taken into oonsideraimn 
are dPKrco of kin.ship, if nnv, dispar¬ 
ity 111 og'f'. health and montaJ condi¬ 
tion. and relative eduonthm and huMl- 
nena experience of parties, and iho 
like—Stephenson v. Kulu'hek, If)] 
NK3d 642, 410 III. 139—Kester v | 
Crilly. 91 NE2d 419, 405 III. 42.'i 

3. Ill.—^EnerlestPln v Mints, 177 NE 
716, 345 III. 4.3. 

66 O J. p 483 note 78. 

4 . Minn —"W. B Foahny Co v Mcr- 
nintilc Trust Co, 220 NW 551, 
175 Minn. 116. 

6 . Ill.—Skidmore v. Johnson. 70 N 
E2d 762, 334 lll.App. .1*7. 

Pa ■—Corpus iTwia anotsd In Stewart 
V. Hooks, 94 A.2d 756. 769, 372 Pa 
543. 

5. D—Jactrer v. Scchsor, 270 N.W. 531, 
66 S D. 38 

65 C J. p 483 note 70. 

Special txuet and ooafldono# 

there is no pToof of an ac¬ 
tual c'onfld<'ntial relationnhip iM’tween 
Kranlor and gran lee of really to 
serve os on whieh equity will 

raise a eonstruHive tru*!! If the rel.'i- 
tiunahip waf* ahuacd I>y Rrontoe, and 
law looks only to a pi-oRuniption of 
fraud arlBliiH out of relationahip he- 
tween Rrunlor and icmnteo, relation¬ 
ship must be one where there Is or¬ 
dinarily a special trust and confldoneo 
and likelihood of i xerclHe of personal 
inlluonce and control such that one 
would expect of the other fair dealing 
and mutual consideration—■'Worohey 
V. Sibiuth, 71 A.2d 80, 136 Conn. 862. 

89 C.J.S.—67 


Preialstiii^ relattoaslilp 

The relationship necessary to the 
eslBhlishment of a eonstruetlve trust 
must bo a preexisting relationship of 
confldetit'p such as that existing? be¬ 
tween husband and wife, fathrr and 
son, principal and npent. attorney and 
client, or the implied obiijrnturn of 
a trustee—-Hnlper v. Homestond 
Dldtr * Loan Ass'n. 69 N.T R 2d IISO, 
alhrmed 59 N T S 2d 695. 269 App 
niv 1644 

6. Gb—W utkms V. Mortz, 62 S.K 2d 
744, 8.3 CIBAPP 113 

Mas.s—Tamms v. Zeltz, 76 NK2d 
769. .323 Mass 2t..S—-Gran well v. 

Oulesby, 12 N.K.2d 81, 299 Muss 
148 

Vt--lfi. W. Bailey & Co v. Groton 
Mfir t\),. 34 A 3d 178, 113 Vt 369 

7. Cnl —Kuhl v. Mott, B3 P. 304, 120 
Cal 668 

Mo—Lewis v. Zlecler. 16 SW 862, 

I lO.I Mo 604. 

ISers respoot for jndcrueat of an¬ 
other or trust m Iiis iharneter is m- 
Uuflieirnt to l•^labllHh a llduemry re- 
Jatioii. hut there must he aueh eir- 
eui»»*'taii» a*' imliente Just found >- 
jtion for belief that. In rtiviiik advn e 
or presentina arKumeiits. one is aet- 
ini;, not in Jus «>vn behalf, hut m 
interostH of the other—Cranwoll v 

(JiTlcKlJy. 12 NH2d 81. 299 Mass. 148 

m—GufTey V 'Washburn, 46 NE 
2d 971, 383 HI 37«—Rubin v Mid- 
linsky. 152 NK 217, .321 111. 43C— 
Duvall v Chu njfo Trust Co, 3 N.E 
id 159, SS4 1U.APP. 6t7 
Ha.—^Kahan v. Grpentleld, 67 A 2d 
667, 166 l»a Bupev. 148 
Tex -^orpiu Jttria oitad 1 a Fitz-Ger- 
Bld V. Hull, 237 S.W.3a 256, 271, 
150 Tex. 39. 

Olosaaesa of frloAdSUp 

The fact that plaintlfT’s wife and 
defendant had been close frionds 
since ffirlbood, had corresponded, via- 
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ited bark and forth, and plaintiffs 
wife considered defendant the moat 
nOiable friend she hod and had confl- 
cletiee in defendant did not ostahMflh 
A confidential or fiduciary relationship 
HO as to warrant a conclusion that 
defendant was constructive trustee 
of her Interest In a Joint tenanejr 
deed executed by plaintiff's wife to 
plaintiff and defendant after defend¬ 
ant promised to provide for plaintiff 
under eortaln clreumstanees —Am- 
puero V. Luce, 157 P.2d 899. 68 Cal. 
App.2d 811. 

9. Cal —Dalokls v. Paras, 194 P.2d 

736, 86 Cal.App 2d 243. 

DeRree of latlanaoy 

While the doRrec of Intimacy req¬ 
uisite to establishment of a construc¬ 
tive trust IB found ns a sreneral rule 
only where the parties are related by 
alfinity, eonBangiiinity, or contract. If 
niiiy e\ist where the bond hetwecB 
them is merely one of friendship — 
Coombs V. Minor, 141 P 2d 491, 60 
Cal App 2d 646 

Advisory busiaoss volatloaship 

If pOTlfin he friends and errantor 
repose cunHdence In Kmntee, especial- 
Iv if in addition there exist an ad¬ 
visory husiness relationship and the 
«>ne reposinK eonfldence be of ad¬ 
vanced ase, an implied trust may re¬ 
sult —Adams V. Bloom, 142 P.2d 776. 
Gl Cal App 2d 316. 

Traterasl relstloa 

When two members of same fra¬ 
ternal order deal with each other 
and one accepts as true the other's 
rcprcHentations, Into which but for 
fraternal relation he would have 
made inquiry, law will protect him In 
his trust—Lucas v. Assoclacan Pro- 
tuctora Uniao Madelrense Do Estado 
Da California, 143 P.2d 63, 61 Col. 
App.2d 344. 

10. HI—People ex rel. Barrett v. 

Central Republic Trust Co., 80 N. 

B 3d 989, 300 lll.App. 297, 
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another, so as to impose on the latter any duties or 
obligations as a fidudaiy with respect thereto.^ii 
Where, however, one by implication invites the 
bestowal of confidence, a breach thereof may give 
rise to a constructive trust.!* 

c. Particular Belationahlps as Confidential and 
as Raising Tmit 

(1) In general 

(2) Family relationships 

(3) Principal and agent 

(1) In General 

Persons in confidential or fiduciary relations, within 


the meanina of the rule that a eonatructlve trust arlaea 
from the abuse or violation of auch a relation ordinarily 
Includd those standing toward one another In the relation 
of attorney and client, partners, guardian and ward, or 
executor or administrator and heir, beneficiary, or dis¬ 
tributee. 

Persons in confidential or fiduciary relations, with¬ 
in the meaning of the rule that a constructive trust 
arises from the abuse or violation of such a relation, 
ordinarily include those standing toward one an¬ 
other m relation of attorney and client,or those 
whose relation to each other is th.it of joint adven¬ 
turers,!^ and partners ;!6 the rule is equally appli- 


11 - N.T.—M L. Stewart & Co. v. 
MarcUH, 207 NTS. 685. 124 Mlsc 
86 . 

IS. NT—M. L. Stewart & Co. v. 

Hnrcuii, »upra 
66 C* J p 488 note 79. 

13. Cal —Komliao v Kvnns. 162 P. 

2d 651, 66 ChI App 2d 677 I 

Ill.—Uri'iner v. Urrmer, 104 N K 23 
299, 411 Ill. 464—Kester v Crillv, j 
91 NE2d 419, 40.9 111 426—?’mn v 
Monk. 85 N.E 2d 701. 40.9 Ill 167— 
Clark V Clark. 7«* N K 2d 446. 398 
111. 692—^Vrootnan v. Hawbakcr, 56 
N.E 2d C23, 387 111. 428. 

Md.—Carter v. Abrumo, 93 A 2d 646. 
201 Md 339. 

Nab.—^Zimmer v Gudmundsen, 6 N 
W 2d 707, 142 Nell 260. 

Okl.—Thomas v. Wxleon, 186 P.2d 
473, 199 Okl. 308 

Po.—Rinfcor v. Finfrock, 17 A 2d 348. 
340 Pa 458—Metzger v, Metzger, 
14 A.2d 285, 338 Pa. 664, 129 A.L..R. 
683. 

Tax—Smith v. Dean, Clv.App., 240 
S.W.2d 789. 

66 C.J. p 484 nolo 81. 

Agreemeat at to pojraieBt 

Where complainants, negotiating 
with defendant, agreed to pay de¬ 
fendant's attorney, defendant’s attor¬ 
ney stood in confidential relation to 
complainants, requiring him to deal 
fairly and frankly.—^Forman v. Grant 
Iiunch Corporation, 166 A. 219, 113 N. 
J.Bq. 175. 

Oo&stmotlTa trait held raised 

(1) In genera). 

Ill.—^Vrooman v. Hawbaker, 66 N.B. 
2d 623, 387 111. 428. 

N.J.—Schenck v. Davia, 86 A.2d 681, 
134 N.J.Eq. 376. 

Okl—Gragg v, Pruitt, 66 P,2d 994, 
170 Okl. S69. 

(2) Where attorney la guilty of 
misconduct in revealing confidential 
information obtained In sucli capac¬ 
ity from client, attorney may be de¬ 
clared trustee ex maleflcio for any 
advantage or profit thus obtained at 
client’s expense.—^Zelden v, Ollphant, 
64 N.T.S.2d 27. 

(8) Attorney Inducing client to ex¬ 
ecute deeds whereby attorney ac¬ 


quired. without consideration, title 
to client’s lands, was a Irustee. hold¬ 
ing title for client.—Federal Trust 
Co V Baxter, 267 NW. 368, 128 Neb 
1—ptHleral Trust Co v. Irelantl, 24B 
N W 707. 124 Neb 369. 

Clrotunstanees held not to warrant 
oonatmctlve trait 

(1) Tn genernl. 

Xj.s —Ijucklcy V. Altheimcr, C.C A 
111., 152 F2d 602 

Md—Miller v Miller, 63 A 2d 673, 
188 Md 507 

Pa—Dravo«sburg Liand Co. v. Scott, 
16 A 2d 415. 340 I»n SRO 
Tex.—^Easley v. Brookline Trust Co, 
CivApp. 256 SW.2d 983. 

(2) The failure of atlomev, who 
Is gratuitous custodian of fund de¬ 
livered to attorney to hold for client 
and to pay out in such amounts and 
at such times as client should de¬ 
mand. to set up a separate fund for 
client's account and to maintain a 
separate and orderly record of dis¬ 
bursements, was not grounds for 
constructing a trust, where such ir¬ 
regularities did not result In loss to 
client or client's estate—Brunner v. 
Edwards, 12 A.2d 36, 337 Pa. 613. 

CUsat hold trostea for attorasy 
Col.—^Harvey v. Ballagh, 101 P.2a 
147, 88 Cal.App2d 848. 

66 C.J. P 484 note 81 [c]. 

14 . Cal.—Sly v. Abbott, 264 P. 607, 
89 Cal App. 209. 

VnJOBt MUlohmeat 

Equity may effect complete Justice 
.between parties to Joint adventure 
or partnership, notwithstanding stat¬ 
ute of frauds, by Impressing con¬ 
structive trust for benefit of joint j 
adventurers to prevent unjust en¬ 
richment and to enforce restitution. 
—Dayvault v. Baruch Oil Corp., OA. 
Wyo., 211 P2d 336. 

Pnrohaia of property 
The trust arising from Joint ad¬ 
venturer’s purchabe of property with 
funds arising from Joint adventure 
without accounting to other adven¬ 
turers for their part thereof is a 
constructive trust or a trust ex male- 
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flclo.—Collins v. Griinth, Tex Civ 
App., 126 SW.2d 119, error refused 

15. Cal —Rishwnin v Smith, 175 P 
ad 666. 77 Cal App 2d 524 
Ohio —Kuck V Sommers, App., 100 
NE2d 68 

Tex —Collins v. Griffith, Civ Api*. 

105 S \V 2d 895 
65 C.J P 484 note U2. 

BHonoer of aoqnlring title 

In suii to estiblifth ronstriirlive 
trust against partner, tact that wan- 
nor in which pnrinrr hnd aefiiiired 
title i)ossi“c.cpd ni luv chnractori!-lics 
of resulting trust would not prevent 
raising of eonstpucl ive trust nor 
■would tact that bpofieh of tru.st and 
confidence could also be viowi d ns 
brenrh of contraet be Tnnti*ri.il-- 
Rldgely v. Central Pipe l#inc Co, 07 
N.E.2d 817, 409 III 46. 

TraasaotloBs held to glTS xIm to con- 
straotiys trast 
(1) In genernl. 

Conn.—^Itolierts v. Weiner, 81 A 2d 
115. 137 Conn 668. 

Hawaii.—^IVatumull v. Ettinger, 89 
Hawaii 186. 

Okl —Underwood v. Pinson, 263 P.2d 
418. 

Tex.—McLean y. Ilargrovo, 162 SW. 
2d 964, 139 Tex. 236—Wampler v. 
Hairington, Clv.App., 281 S W 2d 
883, error refused no reversible er¬ 
ror—Curtis V. McKaln, Civ.App, 
94 S.W 2d 829. 

, (2) Where one partner wrongfully 

takes partnership funds and uses 
I them to buy or Improve realty, co¬ 
partners may charge the realty with 
a constructive trust In favor of part¬ 
nership to the extent of the partner¬ 
ship funds used in its purchase or 
Improvement. 

N.C.—McGurk v. Moore, 67 S.E 2d 63, 
234 N C. 248 

Tex.—Collins v. Griffith, Clv.App., 105 
S.W.2d 896. 

(8) Whore defendant took title to 
land in his own name as agent for 
his son, who was engaged in a part¬ 
nership -with plaintiff, such land was 
held on a constructive trust for the 
partnership.—^Nelson v. Bailey. 2* N. 
E.2d 116, SOI Masa 622. 
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cable to persons such as guardian and ward,^^® or ex- ship ordinarily does not exist between debtor and 
ecutor or administrator and heir, beneficiary, or dis- creditor,^® and no such relation arises from the 
tributcc.l'^ On the other hand, a fiduciary relation- mere transfer by one person to another of property 


Clrcamstances held not to warrant 
constructive trust 

(1) In neral. 

U S.—In re Tate-Jones & Co.. D C.Pa . 
85 F.Sur>t>. 971. 

Ariz—DoS'intls v. Dixon, 236 P 2d 
38, 72 Ariz 345. 

Cal.—Bogan v. Wiley. 196 P 2d 621. 
raheard 2^2 P 2d 824, 90 Cal.App 2d 
288. 

Mo--Purvi3 V. Hardin, 122 S.W.2d 
936, 343 Mo. 652. 

(2) Where mineral leases which 
hfld been terminated as to mining 
partner.ship by reason of failure of 
partnership to pay delay rentals 
were reacfiuired by one member of 
partnership after interest of other 
member had been sold to plaintiff, 
constructive tru.st on such lea.se in¬ 
terest could not be impressed in favor 
of plaintiff on theory that los.s to 
partnership of leases had been result 
of breach of fiduciary duty by other 
partner, since constructive trust will 
not be impressed in favor of one 
partner when property involved wa.s 
never at any time held by them joint¬ 
ly or as partnership assets—Cilroy 
V. White lOagle Oil Co.. DC.Okl., 104 
F.Supp. 247, affirmed, C.A., 201 F.2d 
113. 

le. Ill.—Bremer v, Bremer. 104 N 
E.2d 299, 411 Ill. 454—Kester v. 
Crilly, 91 N E 2d 419. 405 Ill 425— 
Pmn V. Monk, 86 N E 2d 701, 403 
Ill. 167—Clark v. Clark. 76 N E 2d 
446, 398 Ill 592. 

Md.—Carter v. Abraino, 93 A 2d 546, 
201 Md 339. 

Mo— Corpus Juris cited Itt Kerber 
V. Rowe. 156 S.W.2d 925. 928, 348 
Mo. 1125. 

Ohio.—Kuck V. Sommers, App., 100 
N.E 2d 68. 

Pa.—Ringer v. Finfrock, 17 A.2d 318, 
340 Pa. 468—Metzger v. Metzger, 14 
A.2d 285, 338 Pa. 664, 129 A.L/.R 
G83. 

66 C J. p 486 note 84. 

Trausactions held to give rise to con¬ 
structive trust 

(1) In general. 

Iowa—In re Mimseirs Guardianship, 
31 NW.2d 360, 239 Iowa 307. 

(2) Where grandmother, who was 
guardian de facto of her grandchil¬ 
dren and had assumed management 
and control of their property, pur- 
<‘ha.sod at tax sale property formerly 
in grandchildren's estate, she would 
be decreed to hold land as trustee 
under constructive trust for benefit 

of her grandchildren.—Maish v. Val¬ 
enzuela, 229 P.2d 248, 71 Ariz. 426, 25 
A.L.R.2d 747. 

(3) Where probate court on peti¬ 
tion of guardian of minor ward or¬ 
dered sale of land purchased with 
ward's funds by former guardian who 


took title to land in his own name, 
purchaser of land at sale wa.s enti¬ 
tled to assert exi.stenre of construc¬ 
tive trust in land in f.avor of ward 
as against claims to land made bv 
heir.s of former guardian —^Nelson v 
Wood. 137 SW2d 929. 199 Ark. 1019. 
Beteutiou of possessloii 

Although relationship of guardian 
and ward coa.ses when ward becomes 
of ago. if guardian then has po.sses- 
sion of property of his ward and con¬ 
tinues in possos.sion without account¬ 
ing or payment, there result.s at least 
a con.structive trust which continue.s 
as long as guardian continues to hold 
.such po.sses.sion of property —In re 
Walks' Guardianship. 38 N.Y S 2d 879, 
179 Mjsc. 924. 

17. Ohio—Kuck V. Sommers, App., 
100 N E.2d 68. 

Tex.—Krels v. Krels, Clv.App. 67 S. 

W 2d 1107, error dismissed. 

65 C.J, p 486 note 85. 

Executor de son tort 
Although every trust In invitum 
doe.s not relate to estate of docea.sed 
person, every executor de son tort i.s 
a tru.stce in invitum—Johnston v 
John.ston, 55 So.2d 838, 256 Ala, 485 
Constructive trust held to arise 

(1) In general 

U.R—Bruun v. Hanson, C.C.A Idaho, 
10.3 F.2d 685, certiorari denied 
Hanson v. Bruun, 60 S Ct. 86, 308 
TT.S, 571, 84 LEd, 479, mandate 
conformed to. D.C.. 30 F Supp. 602 
Cal.—Cardozo v. Bank of America 
Mat, Trust & Sav. Ass’n, 254 r.2d 
949, 116 Cal.App.2d 833—Ro.sen- 

baum V Tobias' E.state, 130 P.2d 
215, 65 CtilApp.2d 39. 

Mas.s—Locke v Old Colony Trust 
Co.. 193 ME 892, 289 Ma.ss 245. 

NC—Creech v. Wilder, 193 S E. 281, 
212 NC 162 

Ohio —Hudolph v. Schmalstlg, 4 

Ohio Supp. 68. 

Wash.— Hyan v. Plath, 140 r.2d 968, 
18 Wash 2d 839. 

W.Va.—Harrison v Miller, 21 S.E 2d 
674, 124 W Va 550. 

(2) Where sale of realty was made 
for admini.'itrator, pursuant to ad¬ 
ministration of estate, and on ad¬ 
ministrator’s petition, equity would 
not permit administrator to acquire 
title to land free from trust imposed 
on him for benefit of heirs and credi¬ 
tors of the estate, even though sale 
to administrator was actually made 
by commissioner appointed by court. 
—Davis V. Jenkins, 72 S.E 2d 673, 236 
N.C. 283, rehearing denied and opin¬ 
ion supplemented 73 S.E 2d 780, 236 
N.C. 707. 

(3) An administrator's failure to 
give decedent’s heirs notice of ad¬ 
ministrator’s sale, at which he ex¬ 
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pects to purchase personal property 
of e.state, and his purchase thereof 
for much le.ss than its real and ap¬ 
praised value without competitive 
bidding, furnished deci.sive c\idence 
of fraud entitling heirs to impress 
irnst on title to such property for 
their benefit —Meade v. Vande Voor- 
de. 299 N.W. 175, 139 Neb. 827, 137 
AL.R. 654. 

(4) Fact that deceased executrix, 
who had been given life estate under 
will with power to sell, convey, or 
expend and who had procured dis¬ 
tribution of entire estate to herself, 
could have, under terms of will, con¬ 
sumed entire estate could not affect 
establishment of trust In assets of 
testator’s estate not consumed by 
executrix in ac.tion by remainderman. 
—Cardozo v. Bank of America Nat. 
Trust & Sav. Ass’n, 254 P.2d 949, 116 
Cal.App.2d 833. 

(6) The fact that encumbered es¬ 
tate property surrendered by admin¬ 
istrator to lienholder was not subse¬ 
quently purchased by admlnkstrator, 
but was sold by lienholder to a cor¬ 
poration, did not vitiate the estab¬ 
lishment of a constructive trust In 
favor of the heirs, where adminis¬ 
trator was at all times general man¬ 
ager of the corporation and held a 
majority of Its stock.—Ryan v. Plath, 
140 P.2d 968, 18 Wa8h.2d 839. 

Trust aot automatically raised 

E.state property purchased by ad¬ 
ministrator, directly or indirectly. Is 
not automatically impressed with a 
constructive trust In favor of henefl- 
ciaries of estate.—McCabe v. Cam- 
hiano, Tex.Civ.App., 212 S.W.2d 237. 
Statute prohlbltlngr purchase 

Under statute providing that no ad- 
mini.strator .shall become purchaser 
of estate property, either directly or 
indirectly, and that such sale shall 
»>e declared void and administrator 
shall hold proi>crty In trust for es¬ 
tate, proof required Is merely to 
show that title to property which 
had been sold by the administrator 
came into the administrator while he 
was acting as .such —^V'adsworth v. 
Cole, Te.x.Civ.App., 265 S.W.2d 628. 
Option 

Where administrator, in course of 
collecting assets of e.state, is requir¬ 
ed to sell land of third persons under 
a judgment or other process to en¬ 
force payment of debts due estate, 
and administrator bids In land so 
sold, It is optional with heirs to per¬ 
mit him to hold land for his Individ¬ 
ual benefit or to require him to ac¬ 
count to estate for its value.— 
Thompson v. Fraley, 130 S.W.2d 793, 
379 Ky. 323. 

18. U.S —Continental Cas. Co. 

Powell, C.C.A-Va., 83 F.2d 662. 
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as security for a debt or obligation.*^® The mere 
fact that the same persons are stockholders and 
officers of two corporations does not give rise to 
a confidential relation between such corporations. 20 


Various other relationships have been held to 
be2i and not to be22 confidential or fiduciary so as 
to warrant the impressment of a constructive trust. 


Ill.—Guffey V. Washburn, 4fi >7.13 2*3 
971, 382 Ill 376—Anchor loyally & 
Inv. Co V Rnfferty, 32 N.K.2d 394, 
308 Ill.App. 484. 
mcliuatioa of conrta 

On the question of constructive 
trust, courts arc Inclined to denv ex¬ 
istence of a confidential relationship 
in cases of mortKupror and mortgafree, 
pledgor and pledgee, Hpplicant for a 
loan, etc.—Carpenter & Carpenter v. 
Kmgham, 109 P 2d 463. 56 Wyo. 314, 
opinion TOodiflod on other grounds 
and rehearing denied 110 P.2d 824, 
66 Wyo 314. 

19. Ga—Rrown v. Ander.son, 30 S. 
E 412. 104 Ga. .30. 

aO. Mo —Vogel.song v. St. Loui.s 
Wood Fibre Plaster Co., 126 S W, 
804, 147 Mo App 678. 

21. U.S—Oldland V Gray, C A Colo. 
179 F.2d 408, ccrtiotari d«‘nM'd 70 
set. 801, 339 US !H8. 94 U Kd. 
1362—Grand Trunk W<*stern II Co, 
V Chu’ago & Western Indiana It. 
Co. CCA 111., 131 F2d 215 
Cal—Coombs v Minor, 141 r.2d 491, 
60 (Nil App 2d 645. 

Ill.—Giese V Terrv, 46 N E 2d 90, 382 
Ill 34—Weatherhead v Perlha, 86 
^rE2d 889. 338 Ill.App. 202 
Kan—Miller v. Hend«‘r.son, 33 P 2d 
1098, 1 40 Kan 4 6 

Mfi's.s—Warsofskv' v Sherman, 93 N. 
E 2d 612, 326 Mass 290—Citv of 
lio.ston V. Santosuofciso, 30 JM E 2d 
278, 307 Mass 302. 

Miss—Kisk V Itisher, 19 So,2d 484, 
197 Mim.s, 155. 

NY—Muller v Sobol, 97 N Y.S 2cl 
905, 277 App r>iv. S84, reargununt 
and appeal denied 99 A’,Y.S.2d 767, 
277 App Uiv 951 

Ohio —Steiner v. Fecycz, CO N E.2d 
617, 72 Ohio App. IS 
Pa—Columbia Cas Co. v West¬ 
moreland Countv, 74 A 2d 8C, 365 
I'a. 271. 

It I—Nel.son V. Dodge, 68 A.2d 51, 
76 R I. 1. 14 A I. U.2d 638. 

65 CJ. p 487 note 93. 

Collecting agent 

As botween u Vendor and purchasei 
there IS no fiduciary relation, but 
whfte the pur* lia.ser agrees to a<-l 
a.s < oil*-* Ling agent for the vendor an 
eolie*-ting reiil.s and applying tli*_'rn on 
purchase price, a fiduciary relathm 
arises, and equity will raise a con¬ 
structive trust.—Allen v Berlin, 84 
N'.E2d 575. 336 111 Apr 460. 

Ai maiority stockholder who. after 
dissolution of corporation, convert.^ 
the corporation's property and assets 
to his own use, becomes In equity a 
trustee for the minority stockholder^ 
and Is under a duty to a<oount.— 
Dean v. Kellogg, 64 N.E.2d 651, 327 


in App 520, alllrmed 68 N E 2d 898, 
394 in. 495. 

Preferred stockholders could not 
a\{ul themselves of statutory priv¬ 
ilege of litigating in corporate reor¬ 
ganization proceeding for interest of 
a cla.ss, and then shake off aell-as- 
sumed responsibilities to others by 
simple announcement that henceforth 
they would trade in rights of others 
for their own aggrandizement — 
Young V. Ilighee Co., Ohio, 65 S Ct. 
694, 324 U.S. 204. 89 D Kd 890. 

22. US—Cooke v. U S, D C.Ha- 
wail. 115 F.Siipp. 830, motion de¬ 
nied. C,A. U S V. Cooke. 215 F 2d 
528—In re Higbee Co. DC Ohio. 50 
P.Supp 114—Penn Mut. Life Ins. 
Co. of Philadelphia, Pa., v Miller. 
D C Mo, 32 F Supp. 206, appeal 

dismis.sed. (' C A , O’Jinen v. Miller, 
116 F.2d 499, two ca.se.s, and O’JJn- 
en V. Notfhwestern Mut. Life Ins 
Co., lie P 2d 499. 

Cal,—Neet V Htdmes, 164 P 2d 854, 
25 Cal 2d 447. 

Colo—Santa Anita Corp. v. 'VV’^nlker, 
106 P 2d 459. 106 Colo 465 
Conn —W*m»bev v Sibicth, 71 A 2d 
80. Pill Conn 352 

Fla—Metcalf v Leedy, Wheeler & 
Co, 191 So. 690. 140 Fla J4{) 

III—Kicn.sky V. De SauPte, 82 NE 
2d ICX, 335 111 App 435—Skidmoie 
V. Johns*)!!, 79 N.K.2d 762, 334 Ill. 
App 317—Anchor Realty & Inv 
Co. V. Rafferty, 32 N.E.2d 3.94, 308 
III App 484. 

Mass—Plumcr v. Luce, 39 N.E 2d 
961, 310 Mass 789-—Cranwcll v 

Ogk-sby, 12 N K.2d 81, 299 Mass 
148 

Mo—Orri«‘k v. H*-bcrer, App, 124 S. 
W2*] 664. 

()r—I’Drtland Tiu.st & Sav Rank v 
Ijincoln Ri ally Co, 170 l*.2d 568, 
ISO Or 96 

Tex—Wci!n**r v. Winn, 107 i^W.2d 
338, 145 Tex 302. 

NVash—Robl)mH v. Hunth^y Cattle 
Co.. lOO P.2d 3SG. 3 Wa.sh 2d 203— 
Walker v. Wagner, 77 J’.L'd 370, 194 
Wa.sh 119 

W.vo,—Sharpies Corp v. Sinclair 
Wyo. Oil Co, 167 l'2d 29. 62 Wyo 
341, r**h*-!iring denn-d 168 P 2d 565, 
62 Wyo 341—Carpenter & Carpen¬ 
ter V. Kingham, 109 1* 2d 46.5, 56 
Wyo. 314. modified on other 
grounds and rehearing denied 110 
P.2d 824, 66 Wyo. 314. 

65 C.J. p 487 note 94. 

Particular relationships 

<l) A confidential relation does 
not exist as a matter of law between 
I real estate agent and a client—In 
re Morrish’s Estate, 40 A 2d 907, 156 
I’a Super. 394. 


(2) An oil compinv which held oil 
and gas lea.so und. r which it was re¬ 
quired to pay ro.Miltjes stood in no 
trust relationship to le.s.sor or to suc¬ 
cessor in lnt*‘re«!t of as.signGc of les¬ 
sor as regarded such royalty pay¬ 
ments—Carter Oil Co. v. Crude Oil 
Co.. C A Okl, 201 F 2d 547. 

(3) Trust relatlon.shlp, with Its 
fiduciary obligati{)nR, is not imposed 
by op*‘ration of law on any legal life 
tenant in favor of remainderman as 
beneficiary—Cooke v. U S, D.C Ha¬ 
waii, 115 F.Supp, 830, motion denied, 
CA.. U S. V, Cooke. 215 P 3d 628, 

(4) Where & loan company had 
contemplated the pur* base of realty 
prior to time that plaintiff Informed 
company of his Intention to purchase 
the property and made application 
for loan thereon, which application 
was rejected, and the property subse¬ 
quently acquired by the company, no 
such confidential relationship exist¬ 
ed between plaintiff and company 
which Would give rise to the creation 
of a constrindive trust —Ilalper v. 
Homestead Bldg & Loan Ass’n, 59 N. 
Y.M2d 689, afllrrncd 69 N Y S 2d 605, 
260 AppDiv. 1044 

(5) Where joint tenants did not 
fin.illy consummnte thiur contract 
whci chy one of them was to prose¬ 
cute .suit in his name to cancel trus¬ 
tee’s deed of their land and convey 
undivided half of land recovered to 
his co-tenant, so that no fldu<‘iary 
rcdation aio.se btAween them, such 
co-tenant’s .subsequent purchase of 
land from purchaser at trustee’s .sale 
c‘r* at(>d no cons’tructivo trust obligat¬ 
ing him to account to other tenant 
f*)r iritcre.st in land and award him 
undivided half intcre.st thi'ri'in.— 
Torn V. First Tcxa.s Joint Sl«)ck I..«ind 
Bank of Houston, Tex Civ.App., 131 
S 'Wl'il 752, error refused. 

(6) I’urchasors in pos.scssion of 
lands under land contract, who 
bi)ii,.,ht the land.s from the state 
which aciiuircd title for iioiipaynu'nt 
of taxes which \cndor rcriri'senlcd 
had b* *‘n paid, did not hold lands in 
trust lor vendor on llu'ory of cxist- 
**ncc of confidential ri'lntion — FHi- 
.son v Ucwjtt, 9 N.W.2d 573, 30.5 
Mich 349 

(7) Application to lender for loan 
crc.iled n*) lidutaary r*‘latlonship sim¬ 
ply be* ause api>luant wn.s led to be¬ 
lieve Joan would be made to him of 
amount sufllcnmt to pay a certain 
sum which vendor had agreed to ac¬ 
cept In pa>mcnt of lialance on land 
contract, so as to warrant declara¬ 
tion of constructive trust where pro- 

l posed lender bought land contract 
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(2) Family Relationships 

Family relationship ordinarily, but not always. Is suf¬ 
ficient to impose fiduciary obligations warranting the 
raising of a constructive trust in case of abuse or viola¬ 
tion of the confidential relation. 

Persons in family relationshiiis.^a those 
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of husband and wifc,24 or those of parent and 
child,2''» ordinarily are to be regfarded as in a con¬ 
fidential relationship within the meaning of the 
rule that a constnictivc trust arises from the abuse 
or violation of such a relation, and particular trans¬ 
actions between husband and wife,26 and parent and 


from vi'inior—Smith v Harwell. 13f; 
S.W2(1 17J. 19!) Ark. 7r>7. 

23. - Ml V. I'rillamnn. 20 K F. 
2d 741. 200 S.C. 279. 159 A 1. Tl 
981 

Close kinship 

Where confldenee was Indueed bv 
close kin'-hlp, its niiime will support 
a constTurtive trust—Mo.si's v. 
]\lo.sos, .5:: \ 2d 805. 140 N.J Eq. 675. 
17:; ALU 273. 

Oral trust coucerning' land 

The n-iiiidontiai relation, which Is 
iiecussary for imposition of eon.struc- 
tive trust on Ininsferec who refuses 
lo perrorm an oral trust or aprU'C- 
nieiit conoerninK land, may c\'i.st 
where, hecausc of family relation¬ 
ship transferor Is in fact accustomed 
to he j^uided by ludgmenl or fldvici' 
of trnn.sferee or is ju.stified in plannif 
confidence in belief that transferee 
will act in interest of transferor — 
TJasman v. Frank, Mo., 2.50 S.W.2d 
989. 

24. Cal'-TTulier v Huber, 167 P 2d 
708, 27 Cal 2d 784- Fipor v. Somer¬ 
ville, 17 r.2d 1027, 128 CalApp 
(507 

Ill.—Maurirau v. Haupon, 66 N.E.2d 
307, 3S7 Ill. ISO 

Minn--Knox v. Knox. 25 N.\V,2a 225, 
222 Minn 477. 

K..1 —.Strelc h V. Watson. 09 A.2(1 591,. 
6 N J Super. 4.50, nftirmed in part 
and leversed in part on other 
prounds 174 A 2d 597, 5 N J. 268 
N I > —Corpus Juris quoted la Darker 
V. 1 talker, 27 N W 2d 576, 6S1, 75 
NP 2.53, 171 A T, Jt 447. 

Or —-llanseam v. Hanseom, 208 I’.2d 
330. 186 Or 541. 

Pa—Klom V. J4odl, Com.Pl., 29 North 
Co 84, 

65 C J. p 486 note 86. 

Ahseuce of fraud 

Fact that deed from wife to hus¬ 
band was not obtained bV fr.Tiid was 
not controllinA’m detemuniiiR nlieth- 
er a constructive trust arose, in 
vleAV of confldential relatioms evist- 
inA between the parties—Dawson v. 
McNaney, 223 P.2d 907. 71 Anz 79. 
Conduct lu procuring: deed 

Grantee's active conduct In procur¬ 
ing deed may be Important clement 
in determining existence of fraudu¬ 
lent intent warranting declaration of 
eonatructive trust for another, par¬ 
ticularly when transaction is between 
husband and wife.—Greenly v. Green¬ 
ly, 49 A.2d 12G, 29 Del.Ch. 297. 

A betrothal of marriage assumed 
between parties created as between 
them a relation of trust and confl- 


flenee exacting ulnmst good falih in 
Iheir dealings with e.Tch other — 
Mndsley v IXirring. 31 So.2d 317, 249 
Ala :581. 

Divorced persons 

Confidential relations mav exi«.l be¬ 
tween divorced persons wiili re.speel 
lo matters relating lo the niainti*- 
nanec of, and provi.sion for, their 
minor children—Darki-r v Dnrker, 
27 N.W 2d 576, 75 N.D 253, 171 A.Ii 
K 4 17. 

25. Cal —^Edwards v, Edwards, 202 
P.2d 589. 90 Cal.App 2d 33 

Ill.—Oster V Osier, 111 N.E 2d 319, 
414 Ill. 470—Stephenson v. Kuli- 
chek. 101 N.K2d 542. 410 Ill i;59. 
Mih.s —Corpus Juris cited la Slnvall 
V Stovall, 67 So 2d 391. 405. 218 
MiSfc, 364. 

Mo—Liflandcr v. Dobbltt, 111 S.W.2d 
72 

jsj J —Stretch v. Watson. 69 A 2d 
596, 6 NJ.Super. 456. afiirrned in 
)>art and reversed in p<^rt on other 
grounds 74 A 2d 597 5 N .T. 2CR 
jsj’n—McDonald v. Miller, 36 N.W.2d 
270. 73 ND. 474, 150 A Lit. 1328. 

Pa.—Eggers V. propel t, 50 Pa Dist. 
& Co 695. 

Wis—Schofield V. Ridoout, 290 N.W, 
3 55, 233 Wis. 550, 133 ALR 8.34 
66 C.J p 486 note 87. 

To whom conveyance mode 

Where conveyanee Is from (hild lo 
parent, it will ordinarily be pie.sumed 
that a confidential relation oxi.sts, 
but, where con\e>ance is from par¬ 
ent to child, question is one of fad 
to be proved, except where jiarent 
relies bc.aviiy on child for care and 
profedion or for guidance in busi¬ 
ness affairs and child becomes domi¬ 
nant party—Urirnes v. Grimes. 40 A. 
2d 58, 184 Md. 69. 

Equity will acrutlalzo closely a 

convevnrico without conBiderntion. 
other ilinn love and affection, from 
an elderly parent physically handi¬ 
capped and With little education and 
bus.ines.s experience to one of her 
large lainily of children, there ap- 
jie.'iring no reason for dlseriimnatinn 
l.etwr*en the children—Kmalia Hna- 
haa Akiona Hoc V. Kahiwa Heo 
Chung, 39 Hawaii 364. 

26. Cal —Sellman v. Scllman, 185 P. 
2d 846, 82 Cal App.2d 192 

Fla—Lot'ain v, Decker, 5S So 2d 527. 
Minn—Crow'ley v. Crowley, 18 N.W 
2d 40, 219 Mmn. 341. 

Mo.—Thieman v. Thieman, 218 S.W. 
2d 680. 

N.H—Ibey v. Ibey, 43 A-2d 167, 93 
N H 434. 


N..T,—Moses v Mope.s. .53 A.2d 805, 
140 NJ.Eq. 675. 173 A L.R. 273— 
Minogue v. LIpman. 96 A.2d 426. 25 
N J Super 376. affirmed lOO A.2d 
684. 28 N.J Super. 330—Callahan v. 
Federal Trust Co.. 8 A.2d 347, 126 
N.TFci 311. 

NT—Pisarek v. Pisarek. 37 N.Y.S. 
2d 228. 264 App D.v 986—Marks v. 
Marks. 294 N.Y S. 70. 260 App. 
Div 289—In re Yasilonis' Estate, 
125 Ny.S2d 363, 204 Mlsc. 75.5— 
In re WechsleFs Ehtate. 13 N.Y.S. 
2d 940, 171 Misc 738—Klein v. 
Klein. 112 N.Y.S 2d 546—Petty v. 
Petty. 83 N Y.S 2d 171, 

ND.—Darker v Barker, 27 N'.W.2d 
57G, 75 N.D. 253, 171 A.L R 447. 
Or—Hanseom v Hanseom, 208 P.2d 
.330. 186 Or. 541. 

Pn —^Wells V Drown, 61 Pn Diet. & 
Co 511, 63 MontgCo. 310 

Cii'crnnstaucoB giving rise to oon- 
Btructive trust 

(1) Where husliand had purchased 
property under contract for deed 
and subsecpiently assigned contract 
for deed to hi.s ex-wife but procured 
a derd from vendor to himself, hus- 
Imiid beenme trustee of a construc¬ 
tive trust —Gmwake v. Omw'oke, Pla., 
70 So. 2d 565 

(2) Wliere name of wdfe as gran¬ 
tee was inserted in the deed by agent 
of husband purchnser on insistence 
bv wife, wilbout ctinscMt and con- 
ir.iry to intention of hu.sband who 
was purchaser of proiierty and who 
paid the purchase pric(>, wife held 
riroperty as a (on.siructive trustee for 
her husband —M<*Connell v. Dixon, 
233 P 2d 877, 68 Wyo. 301. 

(3) Where husband purchased 
property in wife's name and wife 
recognized husband's ownership and 
huslifind exerei.sed complete domain 
<»vi‘r property, husband was entitled 
to impress property with a construc¬ 
tive tru.st as against claims of wife's 
lieir.—Hartkopf v. Hesse, 49 N.Y.S. 
2d 152. 

Separate property 

(1) Whenever the husband ac¬ 
quires the separate property of his 
wile as his own, with or without her 
consent, he holds It in trust for her 
benefit, in the absence of any direct 
evidence that she intended to make 
a gift of it to him.—^Allen v. Allen, 
31 S.E.2d 483, 198 Ga. 269. 

(2) Under the statute providing 
that personalty of wife which hus¬ 
band purports to reduce to his pos¬ 
session may not become his property 
except with wife's written assent, 
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child,27 have, accordingly, been held to give rise nature so as to warrant the establishment of a con- 
to a constructive trust. Likewise, a confidential or structive trust.^^ 

fiduciary relation may exist between brothers, sis- however, that the mere fact of 

ters, or brothers and sisters,28 so as to raise a con- relationship, kinship, or consanguinity, does 

structive trust with respect to transactions between not necessarily produce a confidential relationship, 
them,29 and other diverse family relationships have the abuse of which gives rise to a constructive 
in particular circumstances been held confidential in trust,as in the case of parent and child ,22 husband 


personalty which the wife acquires 
during coverture remains her own, 
and even thouph the husband at¬ 
tempts to redu<e to his possession, 
he acquires no title thereto but in¬ 
stead IS constituted a trustee for 
his wife, unless he obtains the prop¬ 
erty with his wife's express written 
assent that ho may have full autluii- 
ity to sell, encumber, or otherwise 
dispose of for his own use and Ix-m-- 
fit— -Hax V. O'Donnell, 117 S.W.2d 
6C7, 234 MoApp. G36 

Aateauptua contracts in re(?ula- 
tion of the interest that husband and 
wife shall have In the property of 
the other then owned or subsequent¬ 
ly to be acquired are favored, and 
will be enforced by imposing a trust 
on the property—Newton v. Plckell, 
269 r 2d 508, 201 Or. 225. 

27. U.S,—^Amerhan Uondinj^ Co. of 
Baltimore v. llord, C C.A Ark., 98 
P'.2d 350 

Ark—Dow V. Rpqua, 239 S.\V.2d 603, 
218 Ark. 911. 

Cal.—Hatch v. Penznor. 113 P.2d 205, 
44 Cai App.2d 871. 

Iowa—MetJafP/'f v. MeCafTee, 68 N. 

W.2d 367, 244 Iowa 879. 

Md—r.a.s.s v. Smith, 66 A 2d 800, 189 
Md. 461—Rice v. Rice, 41 A.2d 371, 
184 Md. 403. 

Mo.—Diflander v. Bobbitt. Ill S.W, 
2d 72. 

I'u—Soljwoda V, Kobielskl, Com Bl., 
26 Mrie Co 29.5—Burns v. Bitvin, 
Corn PI., 41 Laik.Jur 117. 

R.I—Oldham v. Oldham, 192 A. 768, 
68 R I 268. 

Blank deeds 

Where blank deeds wore oomplefed 
and delivered to son bv mother under 
implied authority from father for 
purpose of having son Rive certain 
mortR.apo but not to vest beneficial 
Interest In .son who paid no oon.sidera- 
tlon, son was eon.struetive trustee 
and father was entitled to convey¬ 
ance, subject to the mortffa«:e, on 
condition precedent that father reim¬ 
burse son for expenditures which 
son made on the property believing 
In good faith that he was the legal 
owner,—Bechtel v. Bechtel, 91 P.2d 
629, 162 Or. 211. 

28. N.T.—^Wallace v. Pirst Trust Co. 
of Albany, 296 N Y.f? 7G9, 261 App 
Dlv. 263—^Berwln v. Newman, 85 N 
Y.S.2d 668, affirmed 95 N.Y.S.3d 
596, 276 App.Div. 994. 

66 C.J. p 486 note 88. 


29. Neb—Box v Box, 21 N W.2d 
868. 146Ntb 826—-O’.Shea v O’Shea, 
11 N‘.W2d .549, 143 Neb. 843. 

Pa—Lmeavage v. Gavenonis, Cum 
PI., 35 Lux Leg Reg 307 
Tenn —PVhn v. Schlickling. 176 SW. 

2d 37. 26 Tenn.App (>08. 

Tex- -Martin v Martin, Civ.App., 
130 S.W.2d 863, error diBtnis.sed, 
judgment correct. 

Failure to deliver deed 
Whore sister sold realty to plain¬ 
tiff and plaintiff’s husband as ten¬ 
ants by the entirety who thereafter 
enjoyed possession for over twenty- 
four years in open, adverse posses¬ 
sion under claim of title, and im¬ 
proved the property, but sister never 
delivered a deed confirming the ton- 
vpyanee and so remained title own¬ 
er, constructive trust between par¬ 
ties in confidential relation with 
each other arose to prevent unju.st 
enrichment of sister, and protection 
of plaintiffs’ equities thereunder was 
not barred by statute of frauds — 
Rogers V. Rogers, 22 NTS 2d 669. 
174 Mise 841, motion denied 27 NT. 
S2d 1008. affirmed 28 NTS 2d 743, 
262 App Dlv. 798. 

PuTchaso from mortgagee 

Where defendant agreed to pre- 
\ent fore<‘losuie sale of mortgaged 
homestead of his mentally d( fleient 
brother and brother's W'lfe. and to pay 
off thidr debt, in ctmsideratlon for 
conveyance of part of property In¬ 
volved. but defendant, capitalizing 
his eonfldentiHl relatuuiship and with- 
I out knowledge of brother and hruth- 
I er’s \vife, made no effort to prevent 
foreelo.«ure sale but purchased all of 
the property from inorlg.'igoe who 
bought In at force losure sale and de¬ 
fendant then cunv^•^ ed property to 
Ills wife for a nominal consideration, 
that part of property to which de¬ 
fendant was not entitled under the 
agreement was impres.sed with a 
constructive trust.—^Martin v. Mar¬ 
tin, Tex.Civ.App,. 1.30 S W,2(l 86.3, er¬ 
ror dismissed. Judgment correct. 

30. Ill.—Alt.srhuler v. Altschuler, 
101 NK2d 652, 4JO Ill. 3 69. 

Pa—Petuok V, Petuek, Com.Pl., 36 
I.uz Leg.Reg .321. 

66 C.,7. p 486 note 89. 

C^randparent and graudohildren 
l»a—Cast V. Engel, 86 A.2d 403, 369 
Pa 137. 

Zlieoe or nephew and uncle or annt ! 

Cal.—Steinberger v Steinbcrger, 140 I 
P.2d 31, 60 Cal App 2d IIS. ] 
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Neb.—In re Scott's Estate, 26 NW. 

2d 799. 148 Neb. 182. 

Pa—D.avidnw v. K.'iiiffman, Com.l'*!., 
39 Laek.Tur 106- -Miller v. Kelly, 
Com.Pl, 59 Montg Co. 61 

31. Ill.—Moneta v Hoinackl. 67 N. 
E2d 204, 394 Ill. 47—Galvin v 
O’Neil], 66 N.E2d 403. 393 Til. 475 
—Finney v. White, 69 N.E 2d 8.59. 
.389 111. 374. 

Mo—Beach v. Beach, 207 S W 2d 481, 
NJ—Gray v. Bradley, 62 A.2d 139, 
1 N.J. 102. 

N.y —Tadimas v. Cassidy, 127 N.T.S. 
2d 924—Wojtkow'iak v. Wojtkow- 
lalc, 85 NT.Sed 198. affirmed 81 N. 
T.S2d 171, 273 App Div 1052 
Pa—Stewart V. Iluoks, 94 A.2d 756, 
372 Pa. 642—Mojer v. Moyer, 51 A. 
2d 708, 366 Pa. 184—Monongahela 
Trust Co. V, Kazimer, 54 A.2d 841, 
161 Pa.Super. 380, 

65 C.J, p 486 note 90. 

Conveyance of realty 
Principle that a confidential rela- 
tion.ship arises where conveyance of 
realty is made between memfiers of a 
family does not apply in Ma.*..snehu- 
selts.—Ranie.ar v. Goodwin, 96 N E. 
2d 853, 326 Mass. 710. 

Division of estate 
Oral arrangements between do- 
eeaHed’.s daughter, granrldaughtcr, 
and grand.son to divide ©.state equal¬ 
ly under mistaken belief that de¬ 
ceased died intestate was not a bind¬ 
ing agreement on which construi’tive 
trust could be declared against 
daughter who was chief beneficiary 
under wull later found and duly pro¬ 
bated—Haaek v. Burmeister, 286 N. 
W 666, 289 Mich. 418. 

Brother-in-law 

Ill —Galvin V. O’Neill, 66 N E 2d 403, 
393 111. 475. 

N.II—Colby V. Colby, 79 A.2d 343. 96 
Nil 452 

Nephew 

Where grantor was of sound mind 
when she delivered deed, absolute in 
form, to nephew. Aviihout an express 
trust agreement, trust by operation 
of law did not ari.se in absence of 
fraud, undue influence, or abuse of 
confidential relationship —Kingsley 
V. Cairoll, 234 P 2d 1039, 3 06 Cal 
App.2d 358. 

32. Cal.—McMurray v, Sivertsen, 83 
P.2d 48, 28 Cal,App.2d 541. 

111.—Scherman v Scherman, 71 NE. 
2d 16. 396 111. 674—^Wesemann v. 
Fischor, 66 N.B.2d 666, 323 Ill.App, 
617. 
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and wife,®* or brothers, sisters, or brothers and 
sisters.®^ The fact that particular persons live in 
another’s family and are supported by him does not 
necessarily establish a confidential relationship,*5 
but it ni«ny exist in such case.*® 

( 3 ) Principal and Agent 

(a) In general 

(b) Agent to purchase or to sell 
(a) In General 

A eonfldentlaf or fiduciary relationship ordinarily ex. 
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Istt between principal and agent, within the meaning of 
the rule at to the ralaing of a eonatruetive trust In the 
case of a breach of such relationship, so that whara tha 
agent deals with the subject matter of the agency on 
his own account or for hla own benefit, he will be deemed 
a eonatruetive trustee for his principal. 

A confidential or fiduciary relationship ordinarily 
exists between principal and agent, within the mean¬ 
ing of the rule as to the raising of a constructive 
trust in the case of a breach of such relationship.*^ 
Accordingly, where a person occupies a fiduciary 


Iowa—In re Hewitt's Eat ate, 62 N. 
W.2d r»8. 

KT.—Wojtkowiok V. WoJtkowlak, 8C 
N.T.aSd 19S, affirmed 81 N.Y.S 2<1 
171. 27r. APrDIv 10B2. 

Okl.— Corpne Juris quoted in Jonea 
V. JuiK'S, 148 P Bd 989. 99B. 194 Okl, 
228—^Allcn v. Jones, 110 T 2d 911, 
188 Okl 54(1. 

Pa,—In re Michalak’s Estate, 105 A. 
2d 370. 377 Pa. 632 

S.D.-^IoiieH V Jonoa, 291 N.W. B79. 
67 KD 200—JacKer V. Sechsor, 270 
N.W. 5.11, fi5 SD 38 
65 C.J. p 486 note 90 [b]. 

Fraud 

In suit to imine’ia eonatruetive 
trust the relation of father and child 
IS not of Buoh contldentinl sl.oluq as 
to create preaumption of fraud ris to 
conveyance by father to child—Unp- 
paport V. Kalatein, 24 Bo 2d 301, ISO 
Pla. 722. 
tradna Indueaoe 

Influence IhrouRh affection is not 
wronfirful, and rclntlonnhip of parent 
Olid child between uraiitor and errun- 
tee of realty creates no presumption 
of Krantee's undue Influcnee over 
fH’antor, aa required to e.stnhlish con¬ 
structive trust In grantee—^Wese- 
munn v. Piecher, 66 N.E.2d C5G, 323 
IlhApp. 617. 

OonetruotlTe trust held not raised 

(1) In s'cnerol. 

Ala.—^Hawkins v. Sanders, 72 So 2d 
81, 260 Ala. 686. 

Iowa.'—Meyers v. Schmidt, 261 N.W. 
602, 220 Iowa 370 

Me.—Hutchins v. Hutchins, 41 A 2d 
612, 141 Me. 183. 

Tex.—Johnson v. Black, Clv.App.. 197 
S.W.2d 623, error refused no re¬ 
versible error. 

<2) Grantor was not entitled to 
cancellation of deeds to hls infant 
children on srround of constructive 
trust in them for (rran tor's benefit 
because of Ins sho<’k and distress by 
deaths of his wife and minor daugh¬ 
ter when deeds were executed—^Dot- 
son V. Dotson, 209 S.W.2d 862. 307 
Ky. 106. 

(S> A parent's gift to a child to ex¬ 
clusion of other children will not bo 
rendered nugatory by engrafting a 
constructive trust in favor of others. 
In absence of convincing evidence of 


fraud, de<‘eit, or W'rongdolng prac¬ 
ticed on donor—^Vinner v. Winner, 
23 S.E.2d 261. 222 NO 414. 

(4) Husband's htatements to par¬ 
ents who lived in house owned by 
husband and wife, to ctf«'ct thoi they 
could live ih house u'^ long aa thev 
lived, and expressing aflci-tlon and 
continuing bounty, created no oMurn- 
tions, legal or moral, autlion/ing 
construcluc trust which Biir\i\ed 
after dentil of husband —Mnaiera v 
Abi!-ter.s, 89 A.2d 676. 200 MU 318. 

33. Pn —.‘-Hewnrt v Hooks, 94 A 2d 
372 I’n. 6-12 

6BP.1 p 18« note 90 fnl 
Who Is dominant party 

Allhoiigli cuuiiiltuitiul T«ln<lonship 
ncci'ssanlv (\l^tH betucon husband 
ajiil vlfo when they remilo togelher 
under ordinary conditions of mar¬ 
riage, neverlhcU'HH It cannot bo said 
n«i fiialtcr of law that husband is the 
dominant and wife the dependent 
party, but this is n question of fai t, 
for purpose of establisblng a con¬ 
structive trust—Brod v. Biod, 61 N. 
K 2d (.7!i. 390 III 312. 

ObroumstaBces held not to warran-t 
GonstmctlTe trust 

(1) In general. 

Ill —Crod V. Brod. 61 N.E.2d 675, 300 
Ill. 312 

Ma.ia —Upuker v. Druker, 31 N E 2d 
624, 308 Mass 229 

Or—Evans v. Trudo, 240 P.2d 940, 
193 Or. 648 

Po.—Common wealth v. Long, Quar. 

Sosa., 28 Wo.st.Co. 11. 

R.I.—Cole V. Cole. 21 A 2d 248. 67 R. 
1. 168, reargument denied 22 A.2d 
837, 67 B.I. 168. 

Va.—Pair v. Rook, 77 S.E.2d 396, 196 
Va. 196. 

(2) Although relation of husband 
and wife Is confidential In nature, 
wife’s acquiescing In husband’s work 
In Improvement of wife’s realty vio¬ 
lates no fiduciary duty, with respect 
to husband’s right to a constructive 
trust.—Martm v. Tucker, 14 N W 2d 
195, 217 Minn. 194. 

84, Ill.—^Bremer v. Bremer, 104 N E. 
2d 290, 411 Ill. 464—Rehermon v. 
Schorman, 71 H.E 2d 16, 395 Ill. 
574—Galvin v, O’Nulll, 66 N.B 2d 
403, 303 III. 476 
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Md—Miller v. Miller, 63 A.2d 678, 
188 Md 667. 

66 C J. p 486 note 90 [dj. 

XtopeBdaat on facts 
A fidiniarv relationship does not 
arise mcr«*Iy from fact that parties 
are brother nnd sister but depends on 
.all fn»iH nnd conveynnre from sister 
to brother is not assumed to be 
Ini 11(111 lent merely on account of the 
kinshiji—n.aik v. Clark, 70 N.E 3d 
446, 398 III 692 

Constmotiva trust held not raised 

(1) In jcener.il 

Mich—rroiiucki V Hojnackl, 276 N. 

W cr.9, 2M Mich, 636 
Minn —(leorgopolm v (leorge, 64 N. 

W2(I n?. 2’57 Minn. 176 
Okl—Adams v Ad.Ttns, 256 P 2d 458, 
2ns Okl 378—Hough v. Poster, 264 
I P.Bd SC4, 208 Okl. 22C 

C2) Where brother. In alisence of 
fnuid, deeded really to sibler abso- 
I lutnly without aister’a knowledge In 
order to diseourugo filing of damage 
suits against himself and recorded 
deeds which contained no trust pro¬ 
visions, and brother Intended to re¬ 
tain boneOeml uso of the realty, no 
con'itructive trust arose.—Rnow v. 
State, CO So.Bd 34b. 267 Ala. 614. 

(8) If brother’s representation to 
sister that it would bo to her beat in¬ 
terest, due to her financial diflb'ul- 
tles, to convey certain realty to him 
did not constitute a false representa¬ 
tion, brother could not have commit¬ 
ted fraud, and. therefore, there would 
not he any basis for a constructive 
trust In favor of sister—De La Torre 
V. Crenshaw, Tex.Clv.App, 263 S.W. 
3d 197, error refused no reversible er¬ 
ror. 

36. N.J.—Barnes v. Taylor, 27 N.J. 
Eq. 2G6, afilrmed 28 N.J.Ekl. 626. 

36. Mo —^Basman v. Frank, 260 8.W. 
2d 989. 

37. Ga—Smith v. Merck, 67 S.E.2d 
826, 206 Ga. 361. 

III.—^Bremer v. Bremer, 104 N,E.2d 
299, 411 Ill. 464—Kester v. Cnlly, 
91 N,E2d 419, 406 HI. 426—Finn 
V. Monk, 85 N.E.2d 701. 403 Ill. 167 
—Clark V. Clark, 76 N.B.2d 446, 898 
Ill. 692. 

Md.—Carter v. Abramo. 9$ A.2d 648, 

1 201 Md. 339. 
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relationship as agent for another, and thereby gains services for another is disabled in equity from deal- 
something for himself which in equity and good con- ing with the subject matter of the agency on his 
science he should not be permitted to keep, equity account or for his own benefit, and if he docs 

will raise a constructive trust and compel him to 

turn it over to the person equitably entitled to it, ..... 

. ■ *. au 4 t 4 . deemed a constructive trustee for his principal. 

or to otherwise execute the trust as the court may ^ ^ 

direct.^** As otherwise expressed, an agent under- i>uch pidnciiilc has been applied with respect to 
taking any business or the performance of any benefits acquired by the agent from contracts,‘^<) 


Ohio —Kuck V. Sommers, App , 100 

NEl'd C8. 

C5 C.J. p 485 note 83. 

IConey 

Cl) An afrunt holds money of his 
principal in tru.st and must bt* held 
strictly to liability of trusti'c as be¬ 
tween himself and man for whom he 
acts.—In re Reiter’s E'^late. 18 N.E 2d 
CG3, 208 Ill App. 313. 

Mo—Drown v. Maguire’.s Real E.state 

Agency, App., 101 S W 2d 41, re¬ 
versed on other grounds 121 SW. 

2d 754. 343 Mo. 336. 

(2) Where a landlord’s agent re¬ 
ceives rent money from the tenant, 
he reooivos the landlord's money, and 
unless the relationship of debtor and 
creditor is created by agreement, ex¬ 
press or implied, the agent N trustee 
for the landlord and not his d* bfor.— 
Brow'n v. Chrmtman, 12C F 2d 625, 75 
U S App D C 203—Uoss v. Ilurdee, 103 
F 2d 751, 70 Aj)p D C 50 

Iowa.—Grjndey v. Smith, 21 N.W 2d 

4fi5, 237 Jowa 227. 

(3) An insurance agent, authorized 
to collect premium.^ on policies of in¬ 
surance, held premiums in trust for 
insurer until they were remitted to 
the In.suter.—Melxner v, Heua.scr, 112 
P.2d 103, 153 Kan, 658, 

A mere employee, not an agent 
with respect to matter under consid¬ 
eration, does not ordinarily occupy a 
position of trust toward lii.s employ¬ 
er. but If employee in course ol Ins 
employment acquires secri't informa¬ 
tion relating to empl«iyer’.s bu.siiioss, 
he occupies a position of trust anal¬ 
ogous in most ro.siiects to that of a 
fiduciary, and must govern Ins ac¬ 
tion.? accordingly—Bropliy v Cities 
Service Co., 70 A.2d 6, 31 Del Ch. 241. 

Stock 

Where equal owners of all stock of 
corporation agreed that each should 
transfer a certain number of shares 
to an agent and to an attorney for 
one of the stockholders under agree¬ 
ment that in ease of eonfJjct the 
shares transferred should be voted 
equally for both stockholders, agent 
who received his shares of stock from 
stockholder who was not Ins principal 
did not hold .such stock as trustee 
for his princlpal.-~Gerard v. Banner, 
103 P.2d 314, 110 Mont. 71. 

as. Ill.—^Black V. Gray, 104 K.E.2d 
212, 411 Ill. 603. 


N.Y.—Cornale v. Stewart .Stomping 
Corn . 129 N Y S.2d 808. 

Coheir 

Where coheir of decedent’s estate, 
after taking possession thereof under 
agreement with other heirs to aet ns 
their agent in management of estate, 
procured another to administer e,?- 
tate for purpose of divesting title of 
other heirs and obtaining it himself, 
and thus obtained title, concealing 
his acts from other heirs, equity 
would decree such title to be void and 
coheir to hold as tru.stee for his co¬ 
heirs—Brown v. Brown, 76 S E 2d 13, 
209 Oa. 620. 

39. U.S.—Hunter v. Shell Oil Co.. C. 

A Tex, 198 F 2d 485-—Pratt v Shell 
Petroleum Corp., C 0,A Kan . 100 F 
2d 8.73, certiorari denied 59 S Ct 
775, 306 U.S C59, 83 L Ed 1056— 

U. S. V Bennett, D.CWu.sh, 57 F. 
Supp 670 

Cal—Strumerson v, Avcrlll, 141 P 2d 
732, 22 Cal.2d 808—Kinert v, 
Wnght, 185 P2d 3C4, 81 Cal App 
2d 919—.Schwarting v. Artel, 105 
P2d 380, 40 Cal App 2d 433. 

Conn—Glotzer v. Ke> es, 5 A.2d 1, 
125 Conn 227. 

Del—Crophy v. Cities Service Co., 70 
A.2d 6, 31 Del.Ch 241 
P''la.—Fisher v, Grady, 178 So. 852, 
131 Fla. 1. 

Ill —Doner v. phoenix Joint Stock 
Dund Ufink of Kansas City, 45 N.E 
2d 20, 381 III. 106. 

Mass—Nelson v Bailey, 22 N E 2d 
116, 303 Mie-s 522. 

Mi(h—luirton v Burton, 51 N,W.2d 
297. 3.72 Mich 326~Maek. v v. Bak¬ 
er, 41 iVU'lM 7.{I. ,827 Alich 57— 
Corpus Juris quoted iu Stephenson 

V, Golden, 276 NW 849, 861, 279 
Mich 710. 

Nei>,—Eriison v Noi»ruska-Iowa 

Farm Inv. Co., 278 NW 811, 134 
Nob. 391. 

N.Y —Rush V. Curli.s Wright Export 
Co., 25 N.Y.S.2d 597, 175 Mise. 873. 
reversed on other ground.s 31 NY. 
S 2d 550, 263 App Div. 69, appc>ai 
denied 32 N Y.S.L'd 1016. 263 App 
Div K68. inotioii denied 41 N E 2d 
177, 287 NY 819, atllrinod 47 jN'E. 
2d 712. 289 N.Y 662—Hasday v. 
Baroeas, 115 N Y,S.2d 209 
Or—Dunlway v. Jiarton, 237 P.2d 
930, 193 Or. 69—Hughes v. Helzer, 
185 P.2d 537, 182 Or. 206. 
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Pa—Fox v. Fox, 189 A. 758, 126 I’a 

Super. 541, 

Tex —^Deep Oil Di velopment Co. v. 

Cox, Civ App, 2‘'4 S W.2d 312, re¬ 
fused no reverallilo error. 

Wis—.Schofield V. Rideout, 290 N.W. 

155, 233 Wi.s. 650, 133 A.L.R. 834, 

66 C J. p 480 note 47. 

TTse of infonnatiou or knowledge 

(1) If employee used information 
concerning employer's business ac¬ 
quired while In its employ while 
working for another company, con¬ 
trary to terms of his employment, 
wdiatever profits employee made with 
latter company would equitably be¬ 
long to employer, and hence, what¬ 
ever sum was determined to be due 
employee liy accounting, in action be- 
tw’een erniiloyeo and other company 
would, in equity, be held by him as 
trustee for his employer—State ex 
rel Duggan v. Kirkwood, 208 K W.2d 
257, 357 Mo. 326, 2 A L R 2d 216. 

(2) Agent’s knowledge belongs to 
principal for whom agent acts, and, if 
agent uses knowledge for hi.s own 
benefit, ho becomes trustee for prin- 
cJi>al —Stephenson v. Golden, 273 N. 

W. 881, 279 Mieh. 493, modified on 
other grounds on rehearing 270 NW 
849, 279 Mich 710. 

(3) A constructive trust would be 
imposed on realty acquired by de¬ 
fendant os the result of information 
received when he was, for all prac¬ 
tical purposes, an agent for pi.i mini 
and under an obligation, by reason of 
his employ ment, to report such in- 
loimation, even though realtv was 
of a type only occasionally purchased 
by plaintiff, and there was no show¬ 
ing that jilaintiff would have pur¬ 
chased th(‘ really hod he known of 
it—WhilLcn V. AVnght, 289 N W 609, 
206 Minn. 423. 

Fraud uot shown 

J’nneipal could not be held victim 
of fraud hecriu.se of false representa¬ 
tion of agent that .sums paid to prin¬ 
cipal were hi.s net distributive share 
of estate, in absence of .showing that 
principal relied on repre.sentation, 
with respect to question of existence 
of constructive trust—Ballard v. 
Drake’s Estate, 6 N E 2d €71, 103 Ind. 
Ajip 143, followed in D.ale v. Dralce’s 
E.state, 6 N.E 2d 676, 103 Ind App. 
705 and 6 N.E.2d 676, 103 Ind. 142. 

4M>. Ohio.—Patter.son v. Pollock, <4 

N.E.2d 606, 84 OIilo App. 489. 
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leases,recovery in a Judicial action,^® and pat¬ 
ents.* * 

If an agent having charge of lands of his prin¬ 
cipal acquires a tax title thereto,** or purchases an 
outstanding or opposing title,*5 or acquires the prop¬ 
erty on foreclosure salc,^® or, discovering a defect 
in the title of his principal, makes use of such in¬ 
formation to acquire a valid legal title for him¬ 
self,*'^ he will be deemed to hold such title in trust 
for his principal; and an agent buying property un¬ 
der a judgment in favor of his principal becomes 
a trustee, if he purchases for less than his principal’s 
claimd* Likewise, an agent for the collection of 
successive mortgages, who acquires a title under a 
foreclosure of one of the earlier of them, holds it as 
a constructive trustee for the later mortgagees.*^ 
An agent who purchases his principal’s property at 
a sale made to effectuate payment of a claim or 
judgment which it is the agent’s duty to pay out of 
funds in his hands acquires no title to the property 
as against his principal, for whom he will be 
deemed to hold as trustee/'’^ 

In order to charge an agent as a constructive trus¬ 
tee, however, there must be a connection belwTcn 


the scope of his duties and the transaction in which 
the agent seeks to profit,^f and the private and per¬ 
sonal activities of an agent arc not limited by his 
fiduciary duty to his principal unless they have a 
direct relationship to the activities of his principal.52 
So, the general agency of a person to manage the 
bu'iincss affairs of another does not forbid the agent 
to buy property in his own name with his own 
funds.f'^ Where one person has an interest in a 
property prior and in a measure adverse to the 
interest of another, and the other, with knowledge 
of the facts, places his interest in the hands of the 
one having the prior interest for protection, the 
ordinary rules governing trustees and cestuis quo 
trust do not apply, the relationship being at most a 
sub‘:crvient trust or agency, and while good faith 
must be txerciscd by the agent in the management 
of the projicrty or business, good faitb docs not in 
such case require the relinquishment of the agent's 
interest, or of liis priority.^* 

No constructive trust may be impressed on the 
theory of breach of an agent’s fiduciary relation 
whore the relationship of principal and agent is not 
established,’''''’ or has terminated.*’® Where the al- 


41. Ind-• Washington Theatre C<> v 
Marion Theatre Corp, 81 N K 2d 

OSS. 119 Ind App 114 
Wash —n.iynioiid v MaoFaddon, ir»0 
P 2 d 829, 21 Wash 2d ,^28. 
Sxpectancy 

A teii.mt In possession has an oqui- 
tabk- right to expect that his lease 
will he r'liewed on its expiration, 
and, although les.'^ee may not compel 
landlord 1 o renew the lease, equity 
will declare a constructive trust in a 
given to his fiduciary whiih de¬ 
prives him of this expectancy.—War¬ 
ner Pros Theatres v Tooper If’ounda- 
tlon, ("Aflkl, 189 P 2d 825. 

Oil and gras leases 

An oil ciunpanj's notice to its em¬ 
ployees that any employee purchas¬ 
ing oil and gas leases or royalties 
would be immediately discharged, but 
not reciting that such discharge 
would lie the only penalty invoked, 
did not waive or otherwise bar < 0111 - 
pany’s other remodic.s for improper 
acquisition of property by emiiioyeea, 
including enforeenient of construc¬ 
tive trust in property acquued — 
Pratt V. Shell Petroleum <’orp, C C. 
A.Kan , 100 F 2d 833, certiorari de¬ 
nied, 59 S.Ct 775, 306 U.S. 659. 83 L. 
Ed. 1056. 

Refusal by landlord 

Where, however, tenants of res¬ 
taurant sent their manager to pro¬ 
cure a lease, and landlord refu.sed 
to lease to tenants, but did lease to 
manager on condition that manager 
taJte over restaurant and make re¬ 
pairs, and tenants made repairs speci- 


lied, landlord not estopped to de- 
nv tenants' right to lease, nor could 
lenanls claim lease on theory that 
manager held lease as tru.slec for ten¬ 
ants—McLeod V Lampkin Hotel Co, 
77 S W 2d 937. 257 Ky 269 

42. N Y —Ziegler v Von Sebo. 66 N 
YS2d 000. 271 App Div l.Oi 

43. US—Grip Nut Co v Sharp, C C. 
A III, ir.O P2d 192, eeitiorari de¬ 
nied 66 S.Ct. 55. 326 US 742. 90 
LKd 443. 

44. Ill —Pe.abody V. Burri, 99 N K 
690. 2r>5 111 592 

65 CJ p 480 note 44 

45 . pt*!—Phillips V Willis. 63 A.2d 
171. 31 Del Ch. 5 

jPfh —Burton v Burton. 51 N.W 2d 
297, 332 Mich 326 
65 C,T. p 481 note 45 

SSaster'B deed 

If one advancing money and taking 
title by master’s dcid W’as .acting ns 
ow'iier’s agent to redeem pn-mises- but 
in<?tpad took title In his own n.ime, 
law would raise trust ex mab ticio, 
and he would hold title as mortgagee 
—McDonnell v. Holden, 185 N.E 572. 
352 Ill. 362. 

4 g. Ill —Doner v. Phoenix Joint 
Stock Lind Bank of Kansas City, 
45 NE2d 20. 381 Ill. 106 
N.D.—Rovenko v. Bokovoy, 45 N.W. 

2d 492, 77 ND. 740 
Oraatees of agent 

Where agent in violation of agree¬ 
ment to redeem land for mortgagor 
caused title to be convoyed to agent's 
nominee ao that a constructive trust 
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arose in favor of the mortgagor, 
grunteea of agent rould defeat the 
(rust only on proof that they wore 
Innoci nl pureha.scr.s for vnlin*—Don¬ 
er V Phoenix Joint Stock Land Bank 
of Kans.rB City, 45 N E 2d 20 , 381 
Ill in»i. 

47. Vu —Byars v. Sloru“, 42 S.E.2d 
817. 18(> Va. 518 
65 CJ p 481 note 46. 

40. J’a—Kshlcnian v. Lewis. 49 Pa. 
410 

49. Ill—H«*esc V. Wallace, 113 Ill 
589 

50. Ky—Dodgf' v. Black, 63 S M'. 
1039. 21 K> L. 992 

Mo.—Witte v. Storm, 139 S W. 381. 
236 Mo. 470 

51. NJ—Goldberg’s Corp. V. Gold¬ 
berg HcaUv & Inv. Co , 36 A.2d 
122. 134 NJEn 415. 

Ohio—Ku< k V Sommers, App., 100 
N K 2d 68, 

52 . U.S—Young V. Bradley, C.C.A. 
t Ohio, 142 F.2d 658, certiorari de¬ 
nied Terminal & Shaker Heights 
Realty Co V Bradley, 65 S.Ct. 130, 

I 323 US 775. 89 L Ed. 619, motion 
! denied 65 S Ct 2G6 

53. La—Scurto v. De Blanc. 181 So. 
567. 191 La. 136. 

54. KfUi—Haag v. Baker, 97 P. 473. 
78 Kan 4.37, rehearing denied 104 
P. 856. 78 Kan. 448. 

65. Pa.—Mellon Nat. Bank & Trust 
Co. V. Ebler, 55 A.2d 327, 367 Pa. 
525, 

56. Cal.—Cohn v. Clare, 44 r.2d 634, 
6 Cal App. 2d 604. 
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Icged fiduciary relationship arises out of a pooling 
arrangement which is illegal under the anti-trust 
laws, plaintiff may not rely on such fiduciary rela¬ 
tionship to impress a constructive trust on a lease 
acquired by defendant.^"^ 

Fraudulently inducing conveyance for ozon bene¬ 
fit, Where an agent fraudulently induces his prin¬ 
cipal to convey land to another, really for the bene¬ 
fit of the agent, and without the Knowledge of the 
principal, the effect is to create a trust in favor of 
the principal by operation of law.®® 

Unauthorised use of principaVs funds or property. 
Where an agent employs the money or proiierty of 
his principal in the purchase of lands or other prop¬ 
erty, without the consent of the latter, taking the 
title in his own name or m the name of a third 
person, a trust of the legal estate will arise by op¬ 
eration of and it is immaterial in such case 

whether the money of the principal was used at the 
time of, or subsequent to, the purchase It is 
essential, however, that the use of the principal’s 
money for this purpose, or the taking of title by the 
agent m his own name or in the name of a third 
person, should be unauthorized or fraudiilcnl 
and so where, after the agent has purchased lands 
with the principal’s money and has taken title in 
his own name or in the name of a third person, the 


principal ratifies and confirms such transaction, such 
ratification has the effect of a previous authorization 
for such purchase, and a constructive trust in such 
lands will not arise in favor of the principal, there 
being no want of authority on the part of the 
agent to make the purchase or fraudulent use of the 
principal’s money.Where money is collected by 
an agent and deposited in a bank to his own account, 
such deposit is impressed with a tiust in favor of his 
principal.®® It has been held that if a general 
agent uses funds of his principal to buy realty m 
his own name, or for the improvement of the 
realty, the princijial's recourse is to sue, not for 
the property itself, but for the amount of the money 
appropriated by the agent to his own use.®** 

Corporate officers or employees. An officer or 
cnijiloycc of a corporation ordinarily occiiines a 
confidential or fiduciary relationship to the corpo¬ 
ration with respect to business or property, within 
the general rules relating to constructive trusts,®® 
and wdicrc such officer or emplovce by the use of 
knowledge obtained through the relationship, or by 
the betrayal of the confidence reposed in him, or 
some breach of duty imposed on him under it, ac¬ 
quires title to, or an interest in, properly antago¬ 
nistic to that of the corporation, he holds such title 
or interest subject to a constructive trust in the 
lattcrs favor,®® regardless of actual injury to the 


£ease 

( 1 ) Employee who obtained lease 
on employer's place of business after 
employee was di.soharged and on In¬ 
formation which was neither secret 
nor confidential, ond which was not 
obtained by reason of, or in course of, 
employment, did not hold lease In 
trust for benefit of employer—Cohn 
v. Clare, 44 r.2d 634, C Cal.Arp 2d 
604. 

(2) Where assljirnee for benefit of 
creditors of business conducted In 
rented premises discharged employee 
who had an option to purchase busi¬ 
ness. which option asai^nee was 
bound to recognize under terms of as¬ 
signment, and assignee then repudi¬ 
ated option, any relationship of trust 
and confidence between employee and 
assignee tenmnated and employee 
was free to act in his own interest, 
so that employee's subsequent ac¬ 
quisition of lease to premises to pro¬ 
tect his Interest was not subject to a 
constructive trust in favor of as¬ 
signee.—Raymond V. MacFadden, 160 
P.2d 829, 21 Wa.sh 2d 328. 

Provpsotlng permit 

A consulting geologist who had 
been employed to develop oil lands 
acquired from claimants under placer 
mining laws was not precluded from 
acquiring a prospecting permit au- I 
thorized by statute as to part of land, 1 


some years after abandonment of 
project by employer, ieiminatlon of 
his employment, and employer',s in¬ 
solvency —Medallion Oil Co v. 
Hinckley, CCAOal., 92 F 2d 155. 

67. U S —^Warner Bros Theatres v. 
Cooper Foundation, C.A Okl., 189 F 
2d 825. 

58. —Snwver v issenhuth, 141 

N W 378. HI .S T> B02. 

65 C.J p 4 82 note 57. 

69. Cal—Chunh v Bailey. 203 P L’d 
547, 91) Cal App2d 501 
Tex—Berry v Ilhine, Civ.App., 205 
S W 2d 632. 

6.5 C J. p 482 note 59 
AoooiULts receivable 

Where dtfeiidant corporation, after 
as.‘iignmcnt of its accounts receiva¬ 
ble to plaintiff as collateral security 
and its appointment to act as agent 
of plaintiff for purpose of collecting 
such accounts, failed to live up to its 
obligation and diverted proeet'd.s of 
collected acrounts to Its own use, de¬ 
fendant corporation became a con¬ 
structive trustee for plaintiff — 
Hirsch V. Phily, 73 A2d 173, 4 N.J. 
408. 

60. Ala.—Long v. King, 23 So. 634, 
117 Ala- 423. 

61. Ala—Long v. King, supra— 
Whaley v. Whaley, 71 Ala. 169. 
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62. Ala—Long v King, 23 So. 534, 
117 Ala 433. 

65 C.J. p 4B2 note 62. 

63. U.S,—Brit'.sh North America 
Bank v. Freights, etc, of The Hut¬ 
ton, DCNY, 127 F. 859, affirmed 
137 F 634, 70 C.C A 118. 

N.Y,—United Nat Bank v. Weather- 
by, 7B N.Y.S. 3, 70 App DIv. 279. 

64. La—Scurto v. Le Blanc, 184 So 
567, 191 La 136 

C5 C J p 482 note 59 [a]. 

65. Minn—Ulsvold, on Behalf and 
for U.se and Ben. of Cleary HlH 
Mint *4 Co v, Gustafson, 196 N.W. 
411, 209 Minn. 357. 

C5 C.J. p 487 note 93 [a] (1). (2). 

66 . TI .s—Dickinson v. Burnham, C 
ANY., 197 F.2d 973, certiorari de¬ 
nied 73 set. 1C9. 344 US. 875, 97 

I LEd, 678—Brown v. New York 

' Life Ins Co, C C.A Or., 152 F 2d 
246 

Cal—Gray v. Sutherland, App., 268 
I'2d 7.74 

Del—Bi(»i)hy v. Cities Service Co, 
70 A 2d 5, .'ll Del Ch. 241. 

Ind •—Fishers Grain Co, v. Sparks, 
68 NE2d 9.32, 223 Ind. 133. 

Mich.—Columbia Land Co. v. Emp- 
son, 9 N.W,2d 462, 306 Mich. 220. 

Mmn.—Risvold, on Behalf and for 
Use and Ben. of Cleary Hill Mines 
Co. v. Gustafson, 106 N.W. 41K 

' 209 Mmn. 367. 
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corporation resulting from the breach of trust.the property,or where the officer purchased the 
Such principle has been applied with respect to corporation's property.^* So, where a business op- 
impressing a constructive trust on profits derived portunity is in the line of a corporation’s activities 

from the conduct of a competitive business,**^ the and is one in which the corporation has a legitimate 

securing of a lease,®® or the purchase of property interest or expectancy, the opportunity belongs to 

for the officer's ov-m account,"^® especially where the the corporation, and an officer or director who di¬ 

officer wrongfully used corporate funds to purchase verts the opportunity and embraces it as his own is 


Mo.—Wt'bb city Undertaking Co v. 
Sinclair, 225 SW2d 138. 240 Mo. 
App. 9.")8. 

Mont—t;olden Rod Mm Co. v lluk- 
vlch, 92 P2d 316. 103 Mont 569 
N.T.—Coone v. American Di.stilling 
Co, 81 NE2d 87. 298 N.Y. 197— 
SJalkoL ImportinK* (‘orp v Rcriln, 
66 NE 2d 601, 295 NY 482—Claude 
Neon liiffhts v Federal EIcc. Co., 
296 N YS 1. 250 App Div 510 
Po.—^Howell v. McCloakpy, Com PI.. 
69 MoriLgCo. 144, reverfled on other 
grounds 99 A 2d 610, 375 Pa 100. 
Tenn—Contral Bus LIups v Hamil¬ 
ton Nat. Bank, 239 S.W.2d 6K3. 34 
Tenn.App. 480. 

Wash.—Arn«*man v. Arncman, 204 P. 

2d 266. 43 Wash 2d 787. 

€6 C.J. p 481 note 52 [a]. 

Breadb or duty warroatiag ooutruo- 
tlv« tmst held not shown 

(1) In general. 

Mo—^Ilyde Pork Amusement Co. v. 
Mogler, 214 S.W.2d 641, 368 Mo, 
336. 

N.Y.—Turner v. American Metal Co, 
60 N.Y.S 2d 800, 268 App.Div. 239, 
appeal dismissed 66 N K 2d 691, 
295 NY. 822—Meliour v MeUeur, 
40 NT.S.2d 432. 265 App Div 556, 
2(!6 App.Div, 702, alHimed 53 N E 
2d 573, 291 NT. 809. motion grant¬ 
ed 64 NB2d 894, 292 N Y. 580. 

(2) Where contract allegedly mode 
through the instrumentality of the 
president of the corpoiation between 
the corporation and holders of one- 
third of the corporation’s stork to 
induce a sole of that stoi'k to the 
president was never carried out by 
the corporation but was assumed by 
the president indivnluolly, the corpo¬ 
ration was not liarmed, and a con¬ 
structive trust In favor of the corpo¬ 
ration of a contract for the purchase 
of the stock purchased by the presi¬ 
dent for his own beneflt wouid not be 
mipoBod—Manacher v. Central Coal 
Co.. 63 N.T.S.2d 463. 

(3) The fact that director of corpo¬ 
ration transferred onu-half Interest 
In oil loose to children of president 
of corjioration after purchase of lease 
on failure of corporation to act on 
resolution authorising purchase 
would not Justify a finding that di¬ 
rector and president planned to di¬ 
vert purchase of oil lease from corpo¬ 
ration to moke a private profit so as 
to Justify imposition of constructive 
trust on oil lease in favor of corpo¬ 
ration.—^Deep Oil Development Co. v. 


j Cox. Tox Civ.App., 224 S.W 2d 312, re¬ 
fused no reversible error 

(4) If corporate director and man- 
Jagtr did not violate hiu fiduciary du¬ 
ty in purchasing stock in competing 
corporation, but was liable in dam¬ 
ages for l»r«'ach of other fiduciary du¬ 
ties. a constructive trust would not 
arise concerning the eompcting cor¬ 
poration's stock which was still in his 
own hands or in that of his trans¬ 
ferees—Wood V. Gordon, 246 r.2d 84, 
112 Cal App 2d 374 

(.5) Metal company’s nakod oppor¬ 
tunity of pulling money Into whnt 
was termed a “niinmg wildcat” was 
not a corporulo asset, so os to im¬ 
pose m favor of stiu kholders a con¬ 
structive trust on oftlcerf. and direc¬ 
tors of metal coinpani wlio did inir- 
ticipate in auc‘h hpeculativc Veiiliirr 
which subs* quently proved profitable 
—Turner v American Motnl Oo , DO 
N.Y.S 2d 800. 2G8 App Div 229, appeal 
dismissed 66 N £ 2d 691. 296 NV 
822. 

67. Ill —^Winger v. Clilcago City 
I Bank & Trust Co., 67 NE2d 205, 

I 394 Ill. 9i 

68. Ala—McKInatry v. Thonms, 64 

.So.2d 808, 2.'i8 Ala 690. 

Applioatioa of •quitahle standards 

In suit bv corporntloii against di- 
reetor to impress a constructivt trust 
on an oil lease on theory that direc¬ 
tor purchased lease for him&clf after 
having been directed to purchase it 
for corporation, rights of parties 
would not be determintd by strict let¬ 
ter of law, but Integrity and fidelity, 
fair dealing, and good faith between 
parties, measured by equitable stand¬ 
ards, would establish Iwsi.s on which 
ease would be decided —Deep Oil Iit" 
velopnicnt Co. v Cox. Tex Civ Aiir*, 
224 S.W 2d 312, refused no reverM- 
ble error 

69. N.T—Glldcner v. Lynch, 54 N.Y. 

S2d 823. 

Secret proottreuent 

(1) Where ofiieer and director of 
corporation who, as lessor knew, had 
bcL-ii acting as agent for corporation, 
secretly obtained in hla own name a 
succeeding loose on premises which 
corporation then occupied a-s Icssye, 
he held such lease as conslruc-tlve 
trustee for benefit of corporation, al¬ 
though corporation had agiccd to pay 
him a commission for procuring a re¬ 
newal of Its lease and Ic'^nor would 
not have renewed corporation’* lease. 
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—^Washington Theatre Co. v. Marlon 
Theatre Corp , 81 NE2d 688. 119 Ind. 
App 114. 

(2) A corporate lessee’s directors’ 
and ofiScers’ secret procurement of 
new lease of demised premises to an¬ 
other corporation, thereby threaten¬ 
ing destruction of original lessee’s 
business and remaining olfleer’a and 
director’s inteiesl therein as holder 
of half of such lessee’s stock, became 
trustees of new lease for benefit of 
original lessee—Oildener v Lynch, 
54 N.Y .<3 2d 823 

70. Tex —Deep Oil Ik*veIopment Co 
V. Cox. Civ App, 224 S.W 2d 312, 
ri*fus«>d no reversible error. 

66 C.J. p 4S1 note 62 La]. 

Vie of own money 

Where a corporate officer makes ae- 
qumitiuna on lus own nuoijtit which 
are essential or would be iidviint.i- 
goouB to eorporation. such aniulhi’ 
iiuns, even though made with ofilccr’s 
own moni'V. are suliject to coirtrui- 
tive trust for benefit of corporation — 
Weissman v. A. Welshman, Inc., 97 
A 2d 870, 371 Pa 470. 

71. U —Mareus v Otw, C C A.N.T., 
168 F.2d 649, opinion adhered to 1C9 
F.2d 148 

Minn—.Shenrer v. Rarnes, 136 N.W 
861, 118 Minn 179 

Tex —roUdock v Siemonelt, Civ.App., 
214 SW.2d 661, reversed on other 
grounds 218 W 2d 428, 147 Tex 
571, 7 A LR2d 1062 
Ultra vires endeavor 
Corpoiate direi'tors. Including sav¬ 
ings and loan association directors, 
at election of corporation, ore liable 
us constructive trustees with respect 
to venture in which assets were 
wrongfully used and Its resulting 
lirnllls, notwitliHtandlng assets were 
miBused and profits therefrom were 
realized m lines of endeavor ultra 
vires to corporation.—Diedrick v 
Helm, 14 NW.2d 913, 217 Minn. 483. 
153 A.LR. 649 

72. Ill—^Wingor v. Chicago City 
Bank & Trust Co.. 67 N.E.2d 266. 
394 Ill. 94. 

AbseiLoe of f^and 

It has boon held however, that no 
constructive trust was created In 
favor of corporation when corpora¬ 
tion deeded land to its president, in 
absence of showing of actual or con¬ 
structive fraud by president or that 
corporation was not authorized to 
give away its assets —McLaughlin v. 
Corcoran, 68 P.2d 697, 104 Mont 686, 
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charg^eable as a constructive trustee for the benefit 
of the corporation with the profits and benefits re¬ 
ceived therefromJ® 

The test in determining whether a director or 
other corporate ofiBcer should be held as a trustee 
for the corporation, with respect to transactions un¬ 
dertaken in his individual name, is whether there 
was a specific duty on the part of the officer sought 
to be held liable, to act or contract with respect to 
the particular matter as the representative of the 
corporation only,^^ and the private and personal 
activities of an officer or director are not limited 
by his fiduciary duty to the corporation unless they 
have a direct relationship to the activities of the 
corporation.'^® A corporate officer who does not 
utilize his position, or the money, or propert}' of 
the corporation in the acquisition of corporate stock 
may not be held liable therefor as a constructive 


trustee,^* and a corporate officer borrowing money 
in good faith from the corporation in order to pur¬ 
chase certain property is not liable to the corpora¬ 
tion as a constructive trustee.^*^ 

(b) Agent to Purchase or to Sell 

Where a person acquires the legal estate In propefirty 
as the agent of another, op on trust and confidence that 
he will acquire It for tha benefit of another, equity will 
Imply a trust In favor of the latter; and an agent to sell 
may be hsid liable to his principal as a constructive 
trustee of the proceeds of the sale. 

Where a person acquires the legal estate in prop¬ 
erty as the agent of another, or on trust and con¬ 
fidence that he will acquire it for the benefit of an¬ 
other, equity will imply a trust in favor of the 
latter.78 Thus, where one employed to act as agent 
of another in the purchase of property takes title 
in himself, he will be considered in equity as holding 
die. property in trust for his principal,'^® at least 


78. MIdil—^B oxrud v. Ronaingr Ma¬ 
chinery Co., 15 N.W.2<1 112, 217 
Minn. 618—^iedrlck v. Helm. 14 N. 
W.2d 913. S17 Minn. 483. 153 
B. S49. 

N.Ti^nAlbert A. VoUc Co. v. Flesoh- 
ner Bros., 60 K.T.S.2d 244, modified 
on other flrrounda 79 >T.Y.S.2d 89S. 
273 App.Dlv. 994. motion denied 
81 K.Y.S.2d 278. 274 ApP-Blv. 823, 
affirmed 83 N.ELSd 16, 298 N,Y. 717. 
Trsofalnsws of proparty 
The rule, pemlttlna equity court 
to Impress with constructive trust 
property which la product of appro¬ 
priation of business opportunity by 
corporation director or officer, or by 
majority stockholder owlns corpora¬ 
tion some form of fiduciary duty, is 
not satisfied by proof that, after such 
appropriation, property would have 
been useful In corporation's business. 
—Blaustein v. Pan Am. Petroleum d; 
Transport Co.. 56 N.B.2a 705. 293 X.Y, 
281. motion denied 57 NJBI.2d 841. 293 
N.T. 763. 

74. tr.S.—Westerly Theatre Operat¬ 
ing- Ca V. Pouszner, CLC-AHI.. 162 
P.2d 821, 

Ppi-chase of seemsitiaa 
Where prior to sale of stock to 
syndicate corporation had transferred 
securities to person wholly control¬ 
ling the corporation who had agreed 
to aell securities to directors, direc¬ 
tors by retaining official positions 
after sale of stock did not sustain 
such fidudaxy relationship as to vest 
oorporation with eaultshls ownership 
of Monrttlas purehased by directors, 
on basis of s. oouptmotlve trustr-ln 
ta BIgbeo Oow. IXCLOhkK 69 P.Bupp. 

m 

nu tXA—Yoong ▼. Bvadkirr C.CLA. 
OblOk U% WM 158. oerUwasI dented 
TstssiBal * Shaker Relghts Realty 


, & 775, 89 L.Sd. 619, motion denied 

65 S.Ct. 266. 

ITonalaal Interes* 

Where corporation had only a nom¬ 
inal Interest in building in which 
store was occupied by tenant whose 
securities were acquired by officers 
of corporation and had divested itself 
of all Interest in the securities, no 
eonstruetive trust arose In favor of 
! corporation with respect to such se¬ 
curities.—Young V. Bradley. C.CJL 
Ohio, 142 F.2d 668. certiorari denied 
Terminal <ft Shaker Heights Realty 
Co. T. Bradley, 65 S.Ct 130, 328 XT.S. 
7T5, 89 LJBId. 618, motion denied 66 
S.Ct, 266. 

76. Pa,—Howell V. McCloskey, 99 A. 
2d 610, 376 Pa. lOa 

77. Tex.—Paddock v. Slemonelt, 218 
S.W,2d 428, 147 Tex. 671, 7 A.L.R. 
2d 1062—^Marosls v. Alamo Amuse- 
ment Co., Civ.App., 60 S.W.2d 876, 
affirmed (no opinion). 

78. Cal.—Stromerson v. Averill. 141 
P.2d 733, 23 Cal.2d 808—Hinert v. 
Wright, 185 P.2d S64, 81 CaLApp.2d 
919—Forbes v. Forbes, 169 F.2d 
661, 74 Cal-A,pp.2d 8S6. 

Ey.—Owpns goxis wted in Antle v. 

Haas. 251 S.W.2d 290, 295. 

Mich.—Hren v. Rubin. 61 N.W.Sd 9, 
338 Mich. 288—Corpus Jtuds quot¬ 
ed in Stephenson v. Oolden. 276 N. 
W. 849, 861, 279 Mich. 710. 

I*a.—^Elaat & West Coast Service Corp. 
V. Papaiiagls, 25 Add 839, 844 Pa. 
188. 

Tex.—^Berry v. Rhine, CivjVpp.. 205 
S.W.3d 632. 

66 C.J, p <81 note 51. 

Parol authorisation of agent to buy 
land as -within statute of frauds 
see supra i 141, 

Where one person undertakes as 
agent to purchase property for anoth¬ 
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er, who Is to pay part or all of the 
purchase price and become owner of 
all or a part of the property propor¬ 
tionate to his contribution, the pur¬ 
chase thereof by such person In his 
own name or otherwise for himself 
gives rise to a constructive trust 
for the benefit of the others in the 
agreed proportion, conditional on 
payment of agread part of the pur¬ 
chase price.—^Maddox v. Maddox, 38 
N.W.2d 547. 161 Neb. 626. 

acUwepreaimtatloa as to porloe 
Where agent falsely advised the 
principal that realty which principal 
sought to purchase -was not purchas¬ 
able for a smaller sum and faUed to 
Inform principal that agent had re¬ 
ceived a -written contract from ven¬ 
dor for sale of the realty to agent in¬ 
dividually at reduced price, and agent 
retained the difference between pre¬ 
tended sales price and the amount he 
paid vendor, agent became a trustee 
for his principal—^Willis v. Van Woy, 
20 So.2d 690. 156 Fla, 466. 

Mortgage 

Where person who acted as mort¬ 
gagor's agent In securing a reduction 
of real estate mortgage himself pur¬ 
chased mortgage for reduced amount, 
a constructive trust resulted by op¬ 
eration of law, which prevented agent 
from enforcing mortgage agrainst 
mortgagor for more than the amount 
which agent actually peUd therefor 
with Interest thereon from date of 
acquisition.—Faust v. Murray; 15 N. 
W.2d 793, 246 WlB. 648. 

79. CJal—Stromerson v. AverlU, 141 
; P.2d 782, 22 OaLSd 808—Frymire 
T. Brown, 210 P.2d 707, 94 Cal.App. 

! 2d 384r-Kinert v. WWght, 186 P.2d 
864. 81 CaLApp.2d 919. 

Fku—Dndemalne v. Shaw, 16 So.2d 
114, 169 Fla. 899—Van Woy v. Wil¬ 
lis; 14 So.2d 186. 158 Fla. 189. 


On, T. Bnsdler, W act ita SJ3 U, 
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where the principal furnished the purchase money 
at, or before the time of, purchase of the property 
by the agent.^o This rule has been held to apply 
even though the agent was not under a duty to pur¬ 
chase the property for his principal,^'^- or made the 
purchase with his own money,^2 jn such case 

the agent is entitled, in connection with the enforce¬ 


ment of the trust, to reimbursement of his proper 
expenditures.®® It has been held, however, that a 
constructive trust cannot be established merely on a 
broken promise to purchase, or to negotiate the 
purchase of, as agent, property for another, where 
there is no positive fraud perpetrated other than the 
breach of the promise.®^ A principal cannot hold 


Ill.—Black V. Gray, 104 N.B.2(a 212. 
411 Ill. 503—^Kuzlik v. Kwasny, 49 
N.E.2d 212, 383 III. 354. 

Ky. —^Corpus Juris quoted iu Antic 
V. Haas, 251 S.W.2d 200, 205. 
Mich.— Corpus Juris quoted in Ste¬ 
phenson V. Golden, 276 N.W. 849, 
861, 279 Mich. 710. 

NeTb.—^Watkins v. Waits, 28 N.W.2d 
206, 148 Nob. 543—Lamb v. Sandall, 
281 N.W. 37, 135 Neb. 800. 

N.M.—^Mitchell v. Allison, 213 P.2d 
231, 54 N.M. 56. 

N.Y.—Kaplan v. Mayor, 65 N.T.S.2d 
765, 271 ApP.Div. 837. 

Tex.—Berry v. Rhine, Civ.App., 205 
S.W.2d 632. 

Va.—Horne v. Holley, 188 S.E. 169, 
167 Va. 234. 

Wia.—Shovel v. Warter, 41 N.W. 2d 
603, 256 Win. 603. 

65 C.j. p 481 note 52. 

Jieased property 

Where plaintifE operators of filling 
station aCUt oDtaininff leases to real¬ 
ty through hr<7ker, erribarked on pi'o- 
gram of purcha.sing realty and en¬ 
gaged broker to make purchases, pur¬ 
chase of one parcel by broker for 
himself and wife during period of his 
employment after assuring plaintiffs 
he could obtain parcel for them, <'on- 
stituted a violation of brokfsr’a fidu¬ 
ciary dutle.s to plaintiffs, and a con¬ 
structive trust would bo lmpo.s<'cl on 
realty in plaintiffs' favor.—^Mack<iy v. 
Baker, 41 N.W.2d 331, 327 Mich. 57. 

(1) It has been held that where by 
conduct of parties, full relationship 
of principal and broker has curne into 
existence including carrying on of ne¬ 
gotiations between Rcller and buyer 
thcr<) i'omes into existence with it, a 
confidential and fiduciary relationship 
giving rise to a constructive trust in 
favor of the principal Jn properly 
which the broker has acquired for 
himself in violation of his duty to 
the principal.—Jierenson v, Nlren- 
stoin, 93 N.Ii3.2d 610, 326 Mass. 285, 20 
A,L.R.2d 1136. 

(2) In an earlier case, It was hold 
that a mere engagement of a party to j 
buy property for another, without I 
more, does not create a fiduciary re-1 
lationship for breach of which a con- : 
structive trust would arise, so that if ■ 
plaintiffs employed defendant to buy 
certain machinery in their behalf and 
he bought it for himself Instead with 
his own money, no constructive trust 
in the machinery would have arisen 


in favor of plaintiffs.—Salter v. Beal, 
71 N.B 2d 872, 321 Mass. 105. 

80. N.M.—Rice V. Pirst Nat. Bank 
in Albuquerque, 171 P.2d 318, 50 
N.M. 99. 

Tex.—^Berry v. Rhine, Civ.App-, 205 
S.W.2d 632. 

rormai appointment not necessary 
Where principal orally engaged 
real estate agent to purchase certain 
land and furnished agent with pur¬ 
chase price, in order to hold agent as 
a constructive trustee of land for 
principal it was not necessary to 
show that agent was formally con¬ 
stituted an agent with authority to 
bind principal or that an agreement 
was made to compensate agent for 
hla services, but it was sufficient to 
show that agent accepted and held a 
po.sitlon of trust with respect to pro¬ 
curing the land.—Rice v. First Nat. 
Bank in Albuquerque, 171 P.2d 318, 
50 N.M. 99. 

81. Mich.—^Digby v. Thorson, 30 N. 
W.2d 266, 319 Mich. 524—Evanoff 
V. Hall, 17 N.W.2d 724, 310 Mich. 
487. 

Pa.—Casari v. Victoria Amusement 
Enterprises, 194 A. 603, 327 Fa. 
382. 

Tex.—Fltz-Oerald v. Hull, 237 S.W.2d 
256, 160 Tex. 39. 

Va.—Jones v. Clary, 75 S.E.2d 504, 
194 Va. 804. 

WLs.—Hlein v. Soref, 38 N.W.2d 3, 266 
Wks. 42. 

82. Ill,—Black v. Gray, 104 N.B.2d 

212, 411 Ill. 50.3—Black v. Gray, 87 
N.l!3.2d 636, 403 111 B03—KuzUk v. 
Kwa.sny, 49 N.E.2d 212, 383 Ill. 364 
—Doner v. Phoenix Joint Stock 
Land Bank of Kansas City, 45 N. 
E.2d 20, 381 Ill. 106. | 

Kan.—Octken v. Shell, 212 P.2d 329, j 
168 Kan. 244, opinion adhered to 
217 P.2d 906, 169 Kan. 109. 

Ky.—Corpus Juris quoted in Antle 
V. Haas, 251 S,W,2d 290, 295. 

Mich.—Corpus J'uris quoted In Ste¬ 
phenson V. Golden, 276 N.W. 849, 
861, 279 Mich, 710. 

Neb.—Wiskocil v. Kliment, 50 N.W,2d 
786, 155 Neb. 103—Watkins v. 
Waits. 28 N.W.2d 206, 148 Neb. 
54S. 

Pa,—Rosenberg v. Cohen, 88 A. 2d 
707, 370 pa. 607—Bast & West 
Coast Service Corp. v, Papahagis, 
26 A.2a 339, 344 Pa. 183. 

Wla.—Faust v, Murray, 15 N.W.2d 
793, 246 WiS. 643. 

65 e.J. p 482 note 63. 
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Payment not required 
Where bill alleged that plaintiff's 
agent engaged defendant to acquire 
title to realty for plaintiff and that 
plaintiff offered and stood ready and 
willing to do and perform whatever 
to court seemed equitable, it was not 
necessary that any money be paid by 
plaintiff or his agent in order to hold 
defendant, who acquired title in his 
own name, as constructive trustee.— 
Stephenson v. Golden, 272 N.W, 881, 
279 Mich. 493, modified on other 
grounds on rehearing 276 N.W. 849, 
279 Mich. 710. 

Piuauclal inability 
Where defendants obtained prop¬ 
erty for themselves in violation of 
previous promise to assist plaintiffs 
in acquiring property, decree estab¬ 
lishing a constructive trust in favor 
of plaintiffs was proper notwith¬ 
standing alleged financial inability of 
I plaintiffs to make the purchase, 
where decree made adequate provi- 
' Sion with respect to payment of mon- 
I ey.—Kuxlik v. Kwasny, 49 N.E.Sd 212, 
38.3 Ill. 354. 

Where agent is given funds with 
which to purchase property, but he 
purchases property for himself with 
his own funds he becomes trustee of, 
and is deemed to hold title for, his 
principal Just as if he had used funds 
entrusted to him by principal.—Kin- 
ert V. Wright, 186 F.2d S64, 81 Cal. 
App.2d 919, 

83. Ky.—Ctorpus Juris quoted in 
Antle V. Haas, 261 S.W.2d 290, 295. 

Mich.—Corpus Juris quoted iu Stc- 
I phenson v. Golden, 276 N.W. 849, 
861, 279 Mich. 710. 

Nob.—Wiskocil v. Kliment, 50 N.W. 
2d 786, 165 Neb. 103—Watkins v. 
Walts, 28 N.W.2d 206, 148 Neb. 543 
—Lamb v. Sandall, 281 N.W. 37, 136 
Neb. 300—Johnson v. Hayward, 103 
N.W. 1058, 107 N.W. 384, 74 Neb. 
167, 6 L.R.A.,N.S., 112. 

Purchase at scavenger sale 
Where friend agreed to purchase 
for plaintiff at scavenger sale a lot 
adjoining plaintiff’s home, and in¬ 
stead purchased lot m his own name 
individually and refused to convey it 
to plaintiff except on payment of a 
substantial profit, plaintiff was enti¬ 
tled to conveyance of lot on payment 
of price paid at scavenger sale plus 
taxes and interest.—Evanoff v. Hall, 
17 N.W.2d 724, 310 Mich. 487. 

84. Wash.—Carkonen v. Alberts, 83 
P.2d 899, 196 Wash. 675, 136 A.L.R. 

, 209. 
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his agent as constructive trustee if the agent, be¬ 
fore purchasing property individually for himself, 
gave the principal an opportunity to purchase it, and 
the principal declined.*^ 

Agent to sell. A person who takes title to real 
estate under a parol agreement to sell it as an agent, 
and sells it and receives the money therefor, is liable 
to the grantor for the proceeds and one who, 
after land has been conveyed to him to be sold, 
mortgages it and receives the proceeds may be 
compelled to reconvey the land in the same condi¬ 
tion as when it was conveyed to him.*^ An agent 
to sell, who in violation of his duty to his principal 
fails to disclose that he is also acting as agent for 
the purchaser,*^ or that the purchaser is his rela¬ 
tive,or that he, the agent, is retaining an interest 
in the property sold,®^* may he held liable to the 
vendor as a constructive trustee, and the fact that 
in a given c<ise the owner of property may have 
received a fair jince for the conveyance procured by 
his agent in violation of the fiduci.iry duty ow'cd to 
the owner docs not preclude apjilication of the rule 
creating the constructive trust 

d. Confidential Relationship as Extending to 
Third Person 

A confidential relationship existing between two per¬ 


sons ordinarlty does not extdhd to s third person, dealing 
with one of them, and as to whom the latter occupies a 
different relationship. 

A confidential relationship existing between two 
persons ordinarily does not extend to a third per¬ 
son, dealing with one of them, and as to whom the 
latter occupies a different relationship, so as to form 
the basis of a constructive trust between such third 
person and the other fiduciary but the duties 
and disabilities imposed by the relationship on the 
person in wliom the confidence is reposed extend to 
his agents or subagents, clerks, assistants, and em¬ 
ployees,to his attorney,®^ and to his partner in 
business 

§ 152. -Wrongful or Unauthorized Pos¬ 

session or Control of Property 

Where a person wrongfully, or without right, takes 
possession or assumes control of property, or receives Its 
rents and profits, a constructive trust ordinarily arises 
in favor of the persons entitled thereto, but In order that 
one may be held as constructive trustee of money or 
funds coming into his possession or under his control, 
there must be some element of wrong or violation of duty. 

Where a person wrongfully, or without right, 
takes possession or assumes control of property, or 
receives its rents and profits, a constructive trust 
ordinarily arises in favor of the person entitled 


bridge Realty Co, 195 S W.2d C26, 
184 Tenn 99 


company—Qoldcn Rod Min Co, v 
nukvk'h, 92 P.2d 316, 108 Mont 569 

93. Ark—M< Hugh V .lefCrics, 183 R 


85. Ohio—-Kufk V. Soininor'-, Api»., 
100 N T 6 2 d 68 

Belease of iiuterest 

Where (lefi'julant acting on behalf 
of pUiinliff-. uciiuiied umlivided ihrt e- 
fourtha interest in lealft l»ut wax un- 
ahle to aiaulr< out.stand mg intertHt, 
plaintilfR hy memoruiuium of Hettle- 
ment mktiowN dging n^turn of money 
paid on jiureli.ise price and relea.sins 
defendant fiorn ail agreements and 
rc‘HiK)iiHibiIity with rewpect to the 
matter relea.sed their interest in the 
realty and in ahHence of showing 
that release was obtained through 
fraud, plaintiffs could not thereafter 
a.s.sert equitable ownership of undi¬ 
vided three-foUrths intere.sl in the 
realty held l»,v defendant.—^Verdin v 
Bos.si, TexOlv.App.. 196 S W.2d 111, 
error refused no reversible error, 

86 . Old —Logan v. Brown, 96 P 441, 
20 Okl. 334, 20 L.RA.NS. 298. 

—Schofield V Rideout. 290 N.W. 
155, 233 Wis 550, 133 A L R. 834. 

87. S.D.—Paniolson v. Albers, 160 N. 
W 734, 38 S.I>. 186. 

88 . Tenn.—-MeNelll v. Doh.son-Bain- 
bridge Realty Co., 195 S,\V.2d 626, 
184 Tenn. 99. 

89. Tenn.— 'McNeill v. Doh,son-Ilain- 
brldge Realty Co., supra. 

90. Tex.—Schiller v. liliok, 240 S.W. 
2d 997, 160 Tex. 363. 

91. Tenn.—McNeill v. Dobflon-Bain-1 


92, U S —Corpus Juris gnoted in 

I’enn Mut I^ife In.s Po. of I'hiladel- 
phiu. Pa., V. Miller, iJt’Mo., ."2 F. 
Rupp 206. 208, appeal di.'-mis.sed 
O'Brien V Miller. 116 F 2d IDil, two 
cases, and O’Brien v Northwe.stei n 
Mut Life Ins, Co, 116 F 2d 499 
65 CJ p 487 note 96 
Creator of corporutlou 

The fact that charitable torporn- 
tion knew of fldueiary relationship ©f 
its creator, who managed it.s proper- 
tie.s through theater company, did not 
warrant imposing constructive trust 
against theater Ioa.sed property ac¬ 
quired by Ihi* corporation, where 
lease was acquired by another em¬ 
ployee of the charitable corporation 
without use, of confidential informa¬ 
tion.—^Warner Bros. Theatres v 
Cooper Foundation, C.A.Okl., 189 F.2d 
825 

Belatires 

Where director of mining corpora¬ 
tion acquired claims necessary to de¬ 
velopment of the eompariy’H project, 
and hence held .sueli eljuins m trust 
for the Company, su«h dnector’s son 
and nephew did not hold thi'ir un¬ 
divided interest in direetor'.s claim in 
trust for the comiiany. in ahsenco of 
showing that they stood in fiduciary 
relationship to the company or con¬ 
spired With director to injure the 
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W 2d 309, 207 Ark 890. 

Wyo - Corpiis Juris quoted in 
("lauglilon V Johnson, 38 P.2d 612, 
611., 47 Wyo 447. 

65 C J p 4 K7 note 98. 

Wliere secretary of guardiau ol 
two nuompetent wards gained vital 
inforiii.atioii concerning property of 
iiicoinpelenta that enabled .secrclarv 
to liny on hia own account, for a 
nominal sum, valuable property be¬ 
longing to incompetents, secretary 
held land in trust for the benefit of 
such incomiietents—McHugh v Jeft- 
noB, 183 SW.2d 309, 207 Ark. 890 

94. US —Bruun v. Hanson, CCA 
Idaho, 103 P.2d 686 , certiorari de¬ 
nied Hanson v. Bruun, 60 S Ct 86 , 
308 UK. 571, 84 L Kd. 479, mandate 
confoirned to 30 F.Supp, 602— 
Tracy v Willy.s Corporation, C C.A. 
Ohio, 45 F 2 d 485 

N.Y —In re Bond & Mortg. Guarantee 
Co, 103 NE 2 d 721, 303 NY 423. 
Okl —Oragg v. Pruitt, 65 P.2d 994. 
179 Okl 369 

Wvn —Corpus Juris quoted in 

Claughton v. Johnson, 38 P 2d 612, 
616, 47 Wyo 447. 

95. Wyo—Corpus Juris quoted in 

Claughton v. Johnson, 38 P.2d 612, 
CIG, 47 Wyo. 447. 

65 C.J. p 487 note 1. 
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thereto,®® as where the possession or control is as- ( sumed under a mistake,®’^ or in bad faith,®® or with 


96> U.S. — Dfibnoy v. Levy, C.A N.y., 
191 F.2d 201, certiorari denied 72 
fi.Ct. 177, .‘142 US. 8S7, 96 U Kd. 6C5, 
rehearing- denied 72 S Ct 301. 342 

U. S. 911, 96 LEd. 682—U. S v 
Fleming, D C Iowa, 69 F.Supp 252 
—Penn A4ut. Life Ins do. of Phila¬ 
delphia, I’a. V, Miller, D.C.Mo.. 32 F. 
Supp, 206, appeal dl.smiasod O'llrien 

V. Miller, 116 F 2d 499, two 

and O’Br len v. Northwestern Mut. 
Life In.s Co. 316 F 2d 499. 

Ala.— Corpus Juris cited In Ttevela 
V. Hall, 21 So 2d 325. 327, 246 Ala. 
430. 

DC.—^Harrington v. Emmerman, 186 
F2d 757. 88 U.S.App D ('■ 2.3 
Ga—Trapiiell v Swainshoio Pioduc- 
tion Credit Ass'n, 65 S.E 2d 179, 208 
Ga 89. 

Ill—Board of Trustees of Poliee 
Pension Fund of Glen Ellvn v Vil¬ 
lage of Glen Ellyn, 85 N.E 2d 473. 
337 TlIApp. 1K3—Wood V. Kelley, 
281 Ill App 207 

Ky —Turner v. Risner, 134 S W.2d 
951. 280 Ky. 822. 

Mo.—Johnston v. McCIuney, App, 80 
S.W.2d 898 

N.J.—Mlske V Habay, 63 A.2d 8K3. 1 
N.J 308—In re Haas* Estate, 77 A 
2d C23. 10 NJ Super, 581. 

N.T—Acker v. Haniotl, 92 N.Y S.2d 
914, 276 App.Dlv, 78, rearguinent 
and appeal denied 94 N.T.S.2d 190, 
276 App Div. 894—In re Gains' Will, 
64 N Y.S 2d 625—Schlefstein v. 
Sohlef.stein. 69 N Y.S.2d 621. af- 
flrmed 59 N Y.S.2d 624, 269 App Div. 
1047. 

Or.—Corpus Juris cited la Elliott v. 
Mosgrove, 91 P 2d 852, 86(1. 162 Or 
£07—^Wclrh Holding Co. v. Callo¬ 
way. 89 P2d 659. 161 Or. 615 
Pa,—Pollock V. Pollock. Com 1*1.. 41 
LuzLegRfg. 37—Reitz v. Reitz. 
Com PI. 6 Fay.L.J. 143. 66 York 
Leg.Kec. 79. 

S.C.—Dominick v. Rhodes, 24 SE2d 
168, 202 S.C 139. 

Tex.—Fort Worth & Denver Ry. Co. 
V. I'Yrguson, CivApp., 2C1 S.W 2d 
874, error dismissed. 

Vt—MeGann v. Capital Sav. Bank & 
Trust Co,, 89 A.2d 123, 117 Vt 179 

Ya.-_Miller v. International Union 

of United Brewery, Flour. Cereal, 
and *Soft Drink Workers of Amer¬ 
ica. 48 SE2d 262. 187 Va. 889. 
Wash.—Orkney v. Valley Cement Co., 
261 P.2d 114, 43 Wa&h.2d 338. 

66 C.J. P 488 note 3. 

Assnuxptloii of trus-tes’s duties 

(1) A person who assumes the du¬ 
ties of a trustee as to certain prop¬ 
erty and proceeds with the adminis¬ 
tration of such property Is as liable 
for improper conduct with respect 
to such property as though he had 
been regularly appointed.—^Elliott v. 
Mosgrove, 91 I*.2d 862, 162 Or. 607, 


rehearing denied 93 P.2d 1070, 162 
Or. 507. 

(2) Where trustees of trust estate, 
who were also managing officers and 
directors of toipordtion, wrongfully 
transf(.*rred trust assets to the corpo¬ 
ration, corporation herame a eon- 
.structive trustee or trustee ex male¬ 
fic to of all the trust proi>orty, and 
was re.stncted in its dealings with 
the property to such duties as the 
law impo.sed on it as such trustee — 
Petroleum Royalties Co. of Oklahoma 
V Hart ford Acc A Indem Co , CCA. 
Okl, 106 F.2d 440. 124 AL.R 1403. 
certiorari denied 60 S.Ct. 384, 308 U S, 
626. 84 L Ed 522. 

(3) Whenever one comes into pos- 
Hosalon and control of properly of an¬ 
other or In which another has an in¬ 
terest, he becomes with rtfercnce to 
that interciL a tru.stee and is charged 
by law aa well as by good morals to 
eicorciao such control with due re- 
spei t to the interests of the bene¬ 
ficiary, and sometimes the trust is 
implied by law, but oftencr the rela¬ 
tionship ori.sea out of contract be¬ 
tween the parties and the poascHsion 
and control gives the trustee such op¬ 
portunities for oppression and wrong 
in the management of the property as 
calks for the closest scrutiny of his 
acta and out of this arises one of the 
most important branches of efjuity 
jurisdiction.—Pounds v. Jenkins, Tex. 
Civ.App.. 167 S.W 2d 173. 

Collection of -tax 

(1) Under sales tax ordinance Im¬ 
posing tax on buyer but imposing 
duty on seller of collecting tax, the 
receipt of tax money by seller oper¬ 
ates to create a constructive trust.— 
City of Philadelphia v. Heinel Mo¬ 
tors, 16 A.2d 761, 142 ra.Super. 493. 

(2) Where mortgage foreclosure 
decree provided that due and payable 
taxp.s were to be paid out of proceeds 
of sale, and purchaser withheld 
enough of agreed purchase price to 
equal amount of tastes which wore a 
hen on land, constructive trust was 
created for the benefit of the city as 
to taxes which were a lion—Grier v. 
City Council of City of Spartanburg, 
26 K.E 2d 690. 203 S.C. 203. 

fixclusion of partner 

When certain of partners wrong¬ 
fully exclude another from its busi¬ 
ness and take unto themselves the 
assets of partnership, they become, 
as to excluded partner, trustees ex 
maleftcio—Schroer v. Schroer, Mo., 
248 S,W.2d 617—Schneider V. Schnei¬ 
der, 146 S,W2d 684, 347 Mo. 102. 
Property of decodant 

(1) Where one unlawfully comes 
Into possession of property of a de¬ 
cedent, the constructive trust is one 
imposed by law —Bennett v. Forrest, 
I 160 P,2d 416, 24 Cal.2d 485. 
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(2) Constructive trust Is imposed 
on funds wrongfully collected by 
third person under insurance policy 
payable to estate of decedent,—Green 
V Levitsky, 185 A. 384, 120 N.J.Bq. 
304. 

(3) Son of store owner, to whom 
operation of business was Intrusted 
a.s father's health failed, occupied 
relationship of trust to father, bo 
that, having claimed business as his 
own after father's death, he would be 
accountable as a trustee for all prop¬ 
erty of father's c.state In his posses¬ 
sion.—Jubinville V. Jublnvllle, 46 N. 
E2d 633, 313 Mass. 103, 144 A.L.R. 
1008 

Privity of contract not oBBontlal 

A materialman's complaint alleg¬ 
ing that contractor had assigned to 
defendant amount due from city on 
order to furnish labor and materials 
to construct a public Improvement, 
and seeking to recover money In de¬ 
fendant's hands as a con.structive 
trustee, wiiH not dlsmlssible on 
ground tlmt there was no privity of 
contract between the parties, since 
privity of contract is not essential 
where a defendant's obligation arises 
out of a constructive trust—York 
Trim Corp, v Ardsley Trading Corp., 
7 N.Y.S.2d 848, 169 Misc. 666. 

SxteaBloa of period 

Where tru.stee named in deed of 
trust covering oil properties consent¬ 
ed to depo.slt a part of purchase price 
with bank as security for payment of 
vendor's obligations and residue of 
doriosit was returned to trustee at 
end of ninety days, any subsequent 
extension of period by trustee was a 
matter of grace and not of right, 
with respect to right to have fund 
Impressed with trust.—Baltimore 
Trust Co V. Intorocean Oil Co., D.C. 
Md.. 26 F.Supp 817, affirmed. C.C.A., 

I BrlLish-Amertcan OH Producing Co. 
V. Baltimore Trust Co.. 105 F.2d 291. 

97. U.S.—Penn Mut. Life Ins. Co. of 
Philadelphia, Pa. v. Miller. D.C.Mo., 
32 F.Bupp. 206, appeal dismissed 
O'Brien v. Miller, 116 F.2d 499, two 
cases, and O’Brien v. Northwestern 

i Mut. Life Ins. Co., 116 F.2d 499. 

I 65 C.J. p 488 note 4. 

98. U.S—Penn Mut. Life Ins. Co. of 
Philadelphia, I’a. v. Miller, D.C.Mo., 
32 F Supp. 206, appeal dismissed 
O'Brien v. Miller, 116 F.2d 499, two 
cases, and O'Brien v. Northwestern 
Mut. Life Ins Co., 116 P 2d 499, 

65 C.J. p 488 note 6. 

Absence of consideration 

One who takes trust property with¬ 
out consideration and either with or 
without notice becomes a trustee 
himself.— ^Herman v. Edington, Mass., 
118 N.E.2d 866. 
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knowledge of a prior or superior claim or title, 
or where an intrusion is made on lands of an in¬ 
fant.! So the transferee of a constructive trustee 
who takes with notice that property has been de¬ 
livered in breach of trust has no greater rights than 
the constructive trustee and likewise becomes a con¬ 
structive trustee liable to rcconvcy the property.^ 
Similarly, where a life owner of property, or a life 
beneficiary of a trust, comes into possession of the 
property, he will be deemed to have received it for 
trust purposes, and for the ultimate licncfit of the 
remaindermanand where there has been a breach 
of a contract to make a devise or bequest, the owner 
of the legal title to property of the decedent may be 
decreed to be a constructive trustee of as much 
thereof as is necessary to satisfy the contract.^ 

In order, however, that one may be held as a con¬ 
structive trustee of money or funds coming into his 
possession or under his control, there must be some 
element of wrong or violation of duty.5 So an as- 


89 C.J.S. 

sumption of possession under an adverse, although 
defective, title, without fraud, does not give rise to 
a constructive trust in favor of the true owner,® 
nor docs the assumption of possession and control 
of a decedent’s estate by the surviving spouse, with 
the consent of the executors, although the posses¬ 
sion is without right and, in general, where the 
possession or assumption of control is without fraud, 
no constructive trust arises therefrom.^ Where 
property is transferred to a person under such cir¬ 
cumstances that he is under a duty to make restitu¬ 
tion and the right of restitution becomes barred be¬ 
cause of running of the limitation period, the trans¬ 
feree ceases to hold the property under a constnic- 
tive trust.9 On the other hand, the duty and lia¬ 
bility as trustee for the owner of one who without 
right to property or funds, acquires possession 
theieof is not alTocted by the fact that he collected 
such property or funds under an agreement to be 
paid a commission for so doing and that such agree¬ 
ment IS unenforceable.^® 


99. U.S—IT. S V. Fleming. DC Iowa, 
69 F.Supp. 252. 

Fla—llrown v. Skinner. 73 Flo 2d 221 
Mass —Berry v. Kyos, 22 N E 2d 622, 
304 Mass. 50 

Tex.—Caasidy-Southwoatern Commia- 
slon Co. V Guaranty Trust Co. of 
New York, Civ.App., 174 SW.2d 
494. 

65 C.J. p 488 note 6. 

Knowingly receiving property ehnrg- 
ed with trust aa making recipient 
constructive trustee aoc infra 5§ 
441-446. 

Necsaalty of notice | 

In order to constitute a person who 
takes trust property or trust money 
for his own i)urpo.s«>s a construc¬ 
tive trustee thereof, he must have 
notice that it is being misapplied bv 
being transferred to him, or, in other 
words, he must be party to a fraud 
or broach of trust on the part of the 
actual trustee.—-Frier v. J. W. Sales 
Corp., 25 N.Y.S.2d 676, 261 App Div. 
388. 

Truatee’a ezeentor or administrator 

(1) Whore there was nothing to 
show that any trust funds or prop¬ 
erty passed to trustee’s executors 
0 X 1 opt a sum whioh executors formal¬ 
ly acknowledged, and with whii’h 
they charged themselve.s and under¬ 
took to account, trustee’s exGcutor.M 
became the voluntary or constructive 
trustees of the trust funds.—McCal- 
lum V. Anderson, C.C.A.Okl., 147 F.2d 
811, 

(2) Where deceased testamentary 
trustee’s son and executor treated 
trust as an obligation to which he 
had succeeded and exercised same 
duties lor beneficiaries as though he 


were original trustee, at least as to 
extent of assets which he acquired 
from his father's esiate, son became 
construe tivc successor tru.stee wilb- 
out necessity of appointment with¬ 
in exception to statute of frauds that 
a constructive trust need not be In 
writing.—^Joncs v. Katz, 69 N K 2d 
537, 325 Ill.App. 65. 

(3) Trust company becoming ad¬ 
ministrator of one who had acquired 
an aged woman’s fortune under <’lr- 
cumslanco.s indicating trust rolatlon- 
.ship wa.s bound, after notice there¬ 
of, by rules governing trusts, and 
became a successor trustee, with 
dutv of accounting as such.—^Tucker 
v. Brown, 150 P.2d 604, 20 WaBh.2d 
740 

1 . N..T.—Boy Ian v. Deinzer, 18 A. 319, 
46 N.J Eq 485. 

2. Mass.—Berry v. Kyes, 22 N.E 2d 
G22, 304 Mass. 66. 

3. Muss.—Parker v. Lloyd, 71 N.E 
i 2a 889, 321 Mass 126. 

65 O J. p 488 note 8. 

4. NY.—Milliner v. Morris, 219 N. 
Y.S. 166, 219 App.Div. 426. 

5. D C.—Cotte V. Sands, 298 F 1011, 
64 App.D.C 396. 

Trust denied 

(1) As to bank deposit,—Fidelity 
& Ca.s. Co of N. Y v. Nilcs Bank 
Co., 71 N.E.2d 742, 79 Ohio App 15. 

(2) As to amount received by con¬ 
tractor not allocated to subcontrac¬ 
tors or materialmen.—In re Fritz’ 
Estate, 267 N.W. 667, 216 Wis. 477. 

(3) As to amount received in set¬ 
tlement of claim on indemnity poli¬ 
cy.—Bender Body Co. v. Quaker City 
Motor Coach Lines, D.C N.J., 16 F. 
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Sui>p 401, affirmed, CC.A., Ilernlg 
V. Hell, 84 J'’.2d 1003, certiorari de¬ 
nied 67 set. 42, 299 U.S. 577, 81 L. 
Ed. 425. 

(4) As to fund arising from com¬ 
promise of tort claim—Mossier At- 
cciitance Co, v. Moore, 67 So,2d 868, 
218 Miss 757, 

(5) As to mining claim.—Morrow 
V. Coast Land Co., 84 l’.2d 301, 2i> 
Cal App 2d 92. 

(6) As to amount of processing 
taxes.—O’Connor-BiIls v. Wasliburn 
Cro.‘,by Co., D O.Mo., 20 F.^upp. 460 

(7) Aa to lease of trust propert\ 
assigned to bank—Church v. Secur¬ 
ity-First Nat. Bank of Los Angeles, 
105 P2d 148, 40 Cal.App.2d 629 

6. S. [3—Corpus Juris quoted in Bea¬ 
dle County V. Hlmkley, 10 N.W.2d 
757, 760. 69 S.D. 381. 

65 C J. p 489 note U. 

Duty of restitution 

Where a person is under a dutj 
I of restitution because he has ac¬ 
quired possession of goods without 
obtaminp title to them, he is not 
ohargeablu as con.structive trustee, 
and for sui'h a situation there- art- 
simple and adequate legal icme- 
clics.—(Jrdahl \. .Johnson, 93 NK.2d 
377, 341 IlLApp. 277. 

7. Vt—Clark v. Peck, 65 A. 14, 79 
Vt. 275 

8. Mont.—Morton v. TTnion Cent 
Life Ins. Co., 261 P. 278, 80 Mont 
693. 

9. N.II.—Sullivan v. Marshall, 44 A, 
2d 433, 92 NH. 466. 

10. Cal.—^England v. Winslow, 237 
P. 542. 196 Cal. 260. 
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§ 153. -Wrongful Disposition of Prop¬ 

erty 

Generally, where one person disposes of property In 
fraud of the rights of another, a constructive trust at¬ 
taches to the proceeds of the saic^. 

It is a general rule that, where one person disposes 
of property in fraud of the rights of another, a con¬ 
structive trust attaches to the proceeds of the sale.W 
As otherwise expressed, a constructive trust arises 
whenever another’s property has been wrongfully 
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appropriated and converted into a different form.^2 
So, where a person after selling property but be¬ 
fore transferring the title, resells it to another, re¬ 
ceiving the purchase price, he will be deemed a trus¬ 
tee for the first vendee of the proceeds of the 
resalc.^^ On the other hand, where there is no 
legal duty owing to another with respect to the 
disposition of certain property,or where the dis¬ 
position made of jirojicrty is not wrongful,no 
constructive trust arises. It has also been held that 


11. U.S.—Nuveen v. Board of Pub¬ 
lic Instruction of G.adsdpn County, 
CCAFla. 88 P 2d 17.^. certioriiri 
denied Board of Public Instruction 
of Cadsden County, Fla v Nuvoen. 
B7 set. 794, 301 TT.S. 091, 81 T..Ed. 
1347 —Merchants Tran.sfor & Stor- 
ape Co. V. First Federal ForoiRii 
Bnnkinp Corporation, C C A N Y., 
79 F 2d 24 3—-Anderson v. Benson, 
DCNei). 117 F.Supp U v 

Newluiry Mfg- Co, D C.Ma.ss., 3C 
F Supp. (i(i2. motion denied 123 F. 
2d 4 53. 

Fin —T.e Miro v, Galloway, 177 So 
283, 130 Fla 101. 

Ill —Ijf'wis V Hill, 47 N lil 2d 127, 
317 lll.App. 531. 

Me—(rreenlierg; v Groi'iibers, 43 A. 
2cl 841, 141 Me 320 

Md—Carter v Abramo, 9.3 A 2d 546, 
201 Md, 339—Pasman v. Potash- 
nick, 51 A 2d 664, 188 Md. 10.5 
Mass—Lonng- v Baker, 106 NE,2d 
434, 329 Musa 63. 

Mo—Feltz V. Pavlik, App., 257 S.W. 
2d 214. 

Or.—Weber v. Jefferson County, 1C6 
r.2d 476, 178 Or. 245. 

S.D.—In re Farmers Stati' Bank of 
Amherst, 289 N.W. 75, 67 S.D. 51, 
126 A.LR. 619. 

65 C.J. p 489 note 15. 

Conveyance to nominee 

Property of decedent’s ('state whicli 
was mortg'aged to pay taxes and 
convoyed to attorney's nominee in 
administration procceding.s instituted 
by attorney who claimed fees for 
services wa.s subjeet to fonstruetivo 
trust in favor of bfor.s. with liability 
for charges eovenng eost.s of admin- 
i.stration and protecting property 
from tax fon'dosure, where attorney, 
before he caused sale to nominee, 
had knowledge that claim was with¬ 
out foundation—Farrington v. Ja¬ 
cobs. C.C.A.Fla., 132 r.2d 745. 

Iteg'acy 

Where one of .several legatees, who 
were equally inti'n'sted m a legacy 
as tenants in common, used the leg¬ 
acy m part payment tor land pur¬ 
chased in his name, the other legu- 
tee.s could ratify his act m so dis¬ 
posing of the legacy and sue for u 
proportionate interest in the land 
purchased.—Lewis v. Patterson, 12 
SE.2d .593, 191 Ca 34 8. 

89 C.J.S.—68 


Transfer of hank account | 

The act of donor of bank deposit 
in causing fund to be transferred to j 
his personal account to lie used for 
his own purpose.s after donee’s death i 
constituted a misappropriation of 
fund and rendered him liable to es¬ 
tate of donee as a trustee ex nialefi- 
CIO- —First Nat Bank of Portland v 
Connolly. 138 I* 2d 613, 172 Or 434. 
ri'hoaring denied 143 P.2d 243, 172 Or. j 
434. 

Use restricted by agreement j 

Where the owner of personalty 
lurns possession thereof over to an-' 
()lhi*i whose u.se tiureof is restricted 
by agreement, and who agrees not to 
sell the personalty until after it 
lias been paid for, an unauthorized 
sale by the person in possession cre- 
ate.R a fiduciary relation.ship between 
I the p.arties with respect to the con¬ 
sideration re< eivod from the* .sale of! 
the personalty —General Motors Ac¬ 
ceptance Corp. V. Thompson, 292 N. 
W. 85. 70 N.D. 99. 

DisiJOBition by will 

(1) Where husband and wife each] 
contributed to the acquisition and 
coiistriu’tion of a hotel property 
which w'a.s in the name of w-ife and 
she att(‘mpted to di.si>ose thereof by 
will creating a trust, con.structivc 
trust would be declared in the prop¬ 
erty in the proportion that husband 
and wife contnbutr'd their .s<‘parale 
funds thereto with an equitable lien 
declared on the benetlcial interest of 
any lu'Helb lary m the trust who had 
drawn sums from the trust estate in 
exi'css <)1 the proportion to which the 
benetleiary would have been entitled 
—Doing V. Kiley, C.A.Fla,, 176 F.2d 
449. 

(2) Where husband and wife exe¬ 
cuted joint w'ill constituting cctntract 
for disposition of their piopertv and 
wife survived husband and made sec¬ 
ond will containing certain depar¬ 
tures from joint will, on death of 
wife bencllciaries under joint will 
were entitled to have trust impre.ssed 
on estate of wife and to have estate 
distributed In accordance with joint 
will.— Sellvet V. Lecso, 101 A,2d 2C, 
28 N.J Super. 693. 

12. Conn.—^Van Auken v. Tyrrell, 

33 A.2d 339. 130 Conn. 289. 

Ky.—McCracken County v. Lakeview 
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Country Club, 70 S.W.2d 938, 264 
Ky 51.5. 

Tex —Paddock v, Siemoneit, Clv.App,, 
214 S W 2d 651, reversed on other 
grounds 218 S W 2d 428, 147 Tex. 
671, 7 A.1..U 2d 1062. 

Conversioii or transfer 

Whenever one person wrongfully 
take.s the property of another and 
converts it into a new form or trans¬ 
fers it, a constructive trust ari.ses 
and follows the property or its pro¬ 
ceeds—Wolfe v. Wolfe, 66 S.E.2d 
343, 21.5 SC. 530. 

13. Ill.—Bourland v. County of Pe¬ 
oria, 16 HI 5.38. 

14. Ala—Security Federal Sav. & 
Loan Ass’n v, Underwood Coal & 
SuF'ply Co., 16 So.2d 100, 246 Ala 
66 

Money loaned for construction 

One w ho b‘nd.s money to an own¬ 
er for construction of a hou.se owes 
no legal duty to the materialman, 
not ba.sed on contract or estoppel, 
although he know.s that the money is 
to he used to pay for materials and 
labor, to see that It Is so u-sed; and 
a materialman has an equitable claim 
In a fund in hands of owner or lender, 
payable tu contiactor in in.stallmcnts 
as construction progresses, only 
when there is a stipulation between 
owner or lender and contractor that 
in.stallmcnts shall not be paid until 
jiroof Is furnushed to owner that con- 
Irai'tor hus paid bills for materials, 
and nullerialman i.s so informed and 
relies and acts on assumption that 
such arrangement will be complied 
with, and owner contemplates that 
material rri.an will do so.—Security 
Federal Sav. & Loan Ass’n v Under¬ 
wood (\>al Ar Supply Co , .supra. 

15. Colo—Cass V. Bl.ako. 66 l>.2d 42, 
98 Colo 381 

Where there was no fraud, quit¬ 
claim deed by one of joint owners 
of mortgage releasing his inteie.sl 
m mortgage to mortgagor, with in¬ 
tention to forgive the debt, did not 
raise constructive trust in favor ol 
niortg.age owners.—Monski v. Lukom- 
.ske, 173 A. 897. 118 Conn. 635. 
Investment certlfloates 
^ Corporation’s president was not 
guilty of wrongful conversion, result¬ 
ing in constructive trust for admin¬ 
istratrix of his estate, in delivering 



§§ 153-155 TRUSTS 

where a person who is without knowledge of facts 
which make him a converter, wrongfully disposes 
of another’s property and acquires other property 
in exchange, the owner may enforce an equitable 
lien but not a constructive trustA® 

Failure to make proper disposition or application. 
By analc^ to the general rule with respect to a 
wrongful disposition of property, it is established 
that, where one secures jiosscssion of property or 
money on a promise or under a direction to make a 
certain disposition or application of it, and fails to 
do so, a constructive trust may be enforced against 
himA’ 

g 154 . - Conveyance, Bequest, or Devise 

Subject to Charge 

V^here property It conveyed inter vivoa, or bequeath- 
ed or devised, subject to a charge, a constructive trust 


89 C.J.S. 

triMt In favor of tho porson for whose benefit the eherge 
le made. 

Where property is conveyed inter vivos, or be¬ 
queathed or devised, subject to a charge for the 
payment of debts or other charge, a constructive 
trust arises in favor of the person for whose benefit 
the charge is made A® and this is true even though 
the conveyance is absolute in form and the charge is 
created by parolA® 

§ 155. Presumptions and Burden of Proof 

The burden of proof of a constructive trust ie on the 
person seeking to establish It, while the burden of prov¬ 
ing matter of athrmatlve defense la on the party against 
whom the trust is sought to bd enforced. 

In accordance with the general rules as to the 
bunlen of proof and presumptions in actions for Ihe 
establishment or enforcement of tnists, discussed in¬ 
fra § 467, the burden of proof (if a constructive 
trust 15 on the person seeking to establish it,^^ while 


another corporal lon’a Investment cer- 
tincates, owned by him, to former 
corporation purnuant to acrepment 
with trustee (wmmittee, of which he 
waa member—Cass v. Blake, 66 P 2(1 
42. 98 Colo. 281. 

Sale hjr helra 

Where owner of lands entered Into 
an agreement with plaintiff for min¬ 
eral development at so much per 
acre, and after th<' owner's death 
his heirs in violation of asreement 
sold the lands without paying plain¬ 
tiff his fee and used the proceeds 
of the sale to pay the creditors of 
the owner’s estate, thereby securing 
the lands free from all Incumbrance, 
such failure to so pay did not give 
plaintiff a right to Impose a construc¬ 
tive trust on the lands—Landram 
V. Robertson, TexCiv.App., 195 SW. 
2d 170, error refused no reversible 
error. 

IB. Mass.—Liorlng v. Baker, 106 N. 

E.2d 434, 828 Moss. 63. 

17. U.S.—Sommers v. Timely Toys, 

Inc., C.A-N.Y.. 209 F,2d 342. 

Tenn.—Sliger v. Sllger, 106 6.W.2d 

117, 21 Tenn.App. 64. 

65 CJ p 4 89 not(j 18. 

Constructive trust as arising from 
parol promise as to disposition 
of 

Bequest or devise by, or Inherit¬ 
ance from, promisee see supra S 
148. 

Land conveyed by promisee see su¬ 
pra 8 149. 

Property to be purchased see su¬ 
pra 8 150. 

Vss of fonds 

Equity will create constructive 
trust on basis of use of funds after 
trustee has acquired title to prop¬ 
erty.—Tii-Clty Electric Service Co. 
V. Jarvis, 186 N.a. 136, 206 Ind. 6. 


Improper Investments 

Where person makes false r(‘pre- 
sentationa os to how l<»an will be 
used for purpose of borrowing mon¬ 
ey and invests It in other lands or 
mortgages on other lands, construc¬ 
tive trust is created—^Sligcr v Sli- 
ger, lOR aw.2d 117, 21 Tt*nn App 
64—^Walker v. Collms, 7 Tenn App 
333. 

Uea 

Where person has lien on personal 
property which Is sold with under¬ 
standing between owner and person 
holding lien that proceeds of sale 
be applied toward payment of lien, 
equity will Impress a trust on such 
proceeds.—Stegemann v. Bendixen, 
260 N.W. 14, 219 Iowa 1190. 

Promise not to oonvey 

Where defendants. In return for 
paying off morterage on land and 
supplying funds for improvements 
thereon, received oral promise by 
grantor not to convey remaining Joint 
interest held by grantor so that co¬ 
defendant, who wuB a Joint tenant | 
with grantor, would become solo own¬ 
er at grantor's death, and defendants 
were entitled to rely on grantor’s 
promise, equity would Intervene to 
impose a constructive trust for de- 
fendants' benefit after grantor at¬ 
tempted to convey land to his second | 
wife, who did not part with con¬ 
sideration for deed, and whether 
second wife had knowledge of gran- j 
tor’s promise to defendants and of | 
the supplying of funds by defendants 
was immaterial.—-Pollcrlto v. Dragna, 
106 P.2d 1011. 41 CalJkpp.2d 86. 

18. Neb.—Vielehr v. Malone. 68 N.W. 

2d 497, 168 Neb 43G—Maca v. Sa^ 

bata, 34 N.W.2d 267, 150 Neb. 213— 

Pox V. Fox. 110 N.W. 804, 77 Neb. 

601. 


19. Neb—I'ollard v. McKcnney, 96 
NW. 679, 191 NW. 9, 69 Neb. 743. 

N.Y.—^Ahren^ v. Jones, 62 N 10 666, 
169 N.Y. 666. 88 Am.S.R. 620. 

aa U.S—T>llle V. Carter Oil Co., 
C.A Okl, 192 F.2(] 791—Shapiro v 
Rubens. C C A Ind., 166 F.2d 659 
—Grand Trunk Western R. Co. v 
Chicago & WoBlern Indiana R. Co., 
CCA.II1., 1.71 F2d 215—Continen¬ 
tal Illinois Nat Bank & Trust Co 
v. Continental Illinois Nat Bank. 
C C.A HI. 87 P.2d 934—Baltimore 
Trust Co. V. Interocean Oil Co, B 
C.M(1., 36 F.Supp. 817, o/hrmed Brlt- 
Ish-Am. Oil Producing Co. v. Balti¬ 
more Trust Co., aC.A„ 105 F.2d 
291. 

Cal,— Foley v. Riverside Iron & Steel 
Corp., 221 P.2d 998, 99 CalApp.2d 
431—tJ'Bnon v. Markham, 99 P.2d 
683, 37 CalJtpp.2d 381. 

Colo—^Woodruff V. Clarke, 262 P.2d 
737, 128 Colo. 887. 

Ill.—Bremer v. Bremer, 104 N.E 2d 
299, 411 Ill. 454—Guffey v. Wash- 
bum. 46 N.E.2d 971, 382 Ill. 376. 

Iowa—Copeland v. Voge, 20 N W.2d 
2, 237 Iowa 102. 

Minn.—Martin v. Tucker, 14 N.W.2d 
106, 217 Minn. 104. 

Mo.—^Aronson v. SpltcaufMky, 260 S. 
W.2d 648—Trleseler v. Helmbarher, 
168 aw.2d 1030, 360 Mo, 807. 

Neb—Peterson v. Massey, 53 N.W. 
2d 912, 165 Neb. 829. 

N.H.—^Hebert v. Couture, 31 A-2d 61, 
92 N.IL 624. 

N.J.—^Kurtz V Oremlond, 93 A.2d 792, 
24 N.J.Super 236. 

N.Y.—^Latham v. Father Divine, 81 
N.Y.S.2d 681, 274 App.DlV. 226, 

reversed on other grounds 86 N 
B.2d 168, 299 N.Y. 22, 11 A.L.R 2d 
802, reargument denied 86 N E 2d 
114, 299 N.T. 699—WoJtkowlak v. 

I WoJtkowlak, 86 N.Y.S.2d 198. of- 
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the burden of proving matter of affirmative defense 
is on the party against whom the trust is sought 
to be enforced.®^ The intention of the parties may 
be inferred from the facts, the conduct of the par¬ 
ties, and the surrounding circumstaiices .22 As a 
general principle, fraud, out of which a trust cx 
maleficio arises, is not presumed,23 and the burden 
of proving the existence of the fraud, actual or 
constructive, necessary to give rise to a constructive 
trust is on the person asserting the existence of such 


a trust.24 If the trust is alleged to have arisen 
out of a promise or agreement as to the acquisition, 
holding, or disposition of property, plaintiff must 
show the making of such promise or agreement,26 
and a substantial breach thereof.26 

Where a confidential or fiduciary relationship 
df»es not exist as a matter of law,27 the burden of 
proof of such relationship, and abuse thereof 
through undue influence or otherwise, rests on 
plaintiff.28 If, however, the existence of an ante- 


nrmod 81 N.T.S.2d 171, 273 App Dlv. 
1052. 

Okl.—Poe V. Poe, 256 P.2d 163, 208 
Okl. 406—Preaton v. Ross, 236 P 
2d 244, 206 Okl. 164—Dodd v Kane. 
218 P.2d 1047. 203 Okl. 166—ItiriR- 
ham V. Worley. 149 P.2d 263, 191 
Okl, 238—Johnson v. Rowe, 89 P.2d 
955, 185 Okl. 60. 

Tex.— Smith v. Bolin, Clv.App., 261 
S.W.2d 362, affirmed In part and 
reversed in part on other Krounds, 
Sup., 271 S.W.2d 73—Shropshire v 
Hammond. Cxv.App., 120 S.W 2d 
282. 

Wush.—Rodgers v. Simmons, 262 P.2d 
204. 43 Wash.2d 657. 

65 C.J. p 489 note 23 

Contract and performance 

Where plaintiff based claim to land 
on contract requiring defendants to 
transfer land to plaintiff on plain¬ 
tiff’s performance of certain condi¬ 
tions, plaintiff had burden to show 
terms of contract and hl.s perform¬ 
ance thereof.—ElsenmenRer v. Eisen- 
menger, 139 P.2d 63, B9 Cal.App.2d 
536. 

Officer of corporation 

Corporation, In order to establish 
trust In pr(»p<-rty which had Ix^en ac¬ 
quired personally by one of its ofli- 
eers, was required to establi.sh an 
inleroat, actual or m ex pee Li.ru v. m 
projicrty in question, while oflker 
was Its representative.—(Jolorado A' 
Utah Coal Co. v. Harris, 49 P 3d 429, 
97 Colo 309. I 

Presumption of right 

In suits to establish constructive 
trusts, a presumption of right ex¬ 
ists in favor of the one in whom the 
legal title is lodged.— Metzger v. 
Metzger, 14 A.2d SS.*), 338 Pa 564, 
129 A.I...R. C83—Majors v. Majors, 
33 A.2d 442, 163 Pa Super. 175, af- 
ilrtned 37 A.2d 628, 349 Pa. 334— 
Copenhaver v. Duncan, Com.1'1., 61 
York beg.Rec. 105. 

Conveyance to wife 

In order to rebut the presumption 
that a conveyance of property by 
husband to wife is made as an ab¬ 
solute gift, it must appear that there 
■was an obligation on the wife’s part 
to hold the property in trust for the 
husband,—Moneta v Homacki, 67 
N.E.2d 204, 394 Ill. 47. 


21. Or.—Ibaeh v. Hoffman, 198 r.2d 
266, 184 Or. 296. 

65 C.J. p 490 note 24. 

Bona fide purchase 

Burden was on parly allegedly ac¬ 
quiring title from trustee ex male- 
flclo of proving that she wa.s Iiona tide 
pureha.ser by proving payment for 
value and taking without notice of 
fraud.—Stephenson v. Golden, 276 N. 
W. 849, 279 Mich 710. 

22. Miss —^Adcock v. Merchants ft 
Mfrs Bank of Elllsville. 42 So 2d 
427, 207 Miss. 448. 

23. ni—Ashton v. Macqueen, J97 IN 
K 661, 361 Ill. 132—Reynolds v 
Wangelin, 63 N.E.2d 720, 322 111 
App 13. 

Iowa—In re Hewitt’s R.stato, 62 N. 

W.2d 198. 

Xfoau to employer 

Equity will not raise a presump¬ 
tion of fraud from the relationship 
of employer and cniplovce alone, in 
a tvanmivtion in whl<‘h the employee 
lend.s money to the emplovor.-- Ken- 
shnw V, Tracy Hoan ft Tiiist C<», 49 
r2d 403, 87 irtah 364. 300 A.L.B. 
872. 

Transfer to cliildren 

Pact that de<‘eiiHed prior to hl.s 
death tran.sforred a .substantial por¬ 
tion of his property to I'ert.ain of hi.s 
children by creation of trusts and 
by creation of joint inteiest in lionds 
and a bank account did not crentu a 
presumption of constructive fraud so j 
as to requiKi two of his daughters 
as executrices to account for .such 
property as .assets of the e.state-—In 
re Kiuncn’s E.state, 99 N Y.S.2d 148 
Circumstances held to glvo rise to 
inference of fraud 

Ark—Mark v Marvin, 202 S.W.2d 
690, 211 Ark. 716. 

24. It.«?—^Henning v. Cox, C.C.A 
Te\, IIS F.2d 586 

^rk,—Holler v. Roller, 216 S.W 2d 
399. 214 Ark. 382 

III —Hevnolds V. Wnngelin, 63 N.E 2d 
729, 322 Ill.App 33. 

Mieh —Pahey v Pell. 17 N-.W.2d 1 S3. 
310 Mieh. 280. 

Minn— Martin v. Tucker, 14 N.\V.2d 
106, 217 Minn. 104. 

Tex—Smith v. BoJin, Clv.App., 201 
S.W.2d 352, error granted. 
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ITtah—^Renshaw v. Trocy Loan & 
Trust Co., 49 P.2d 403, 87 Utah 
364, 100 A.L.R. 872. 

65 C.J. p 490 note 26. 

Yolnntasy act 

Where application for creation of 
joint savings bank account was ad¬ 
mittedly signed by the decedent and 
the plaintiff seeking to establish a 
tni.st in funds withdrawn from such 
I tu <‘ount and for an accounting fail¬ 
ed to prove a confidential relation¬ 
ship, there was a presumption that 
the trans.iet Ion was thp decedent’s 
voluntary act and since no evidence 
\va.s offered to rebut such pro.sump- 
tion, it would stand—Snoder v. Len- 
hart, 69 A 2d .382, 363 Pa. 371. 
Xaferonoe from raxmdiatlon. of agrae- 
meat 

On proof of a transfer made in re¬ 
liance on an oral agreement to hold 
in trust and on proof of the subst'- 
quent repudiation of the agreement, 
tho trier of facts may infer that mak¬ 
er of promise hud intention not to 
pc'rjorm .at time promise was made, 
which is ai'tual fraud-—Jarkieh v. 
Badagliacco, 170 P 2d 994, 76 Cal.App 
2d 506. 

25. Dkl—Jones v. Jones, 148 r.2d 
989, 194 Okl. 228 

C6 C J. p 490 note 28. 

26. Ala—Adams v. Adams, 140 So. 
438, 221 Ala 34G. 

27. TT S—.'-shnpiro v. Rubens, C.C.A. 
Trid , ICC P.2d i.r)9 

Friacipal aad ageat 

One ti.sscrting that relationship be¬ 
tween agent and principal, for wdiom 
agent collei’ted monev, has b«*conie 
that of debtor and creditor, instead 
of trustee and (e.slul quo trust, has 
burden of showung such fact.—Brown 
V Maguire’s Real E.state Agency, 
App. 101 SW 2d 41, rever.sed on oth¬ 
er grounds 121 S ■VV.2d 764, 343 Mo. 
330. 

28. U.S—Shapiro v. Rubens, C.C.A. 
Ind . ICC F.2d 6.59. 

Ill.—Anchor Realty & Inv Co. V. 
Rafferty, 32 N.E 2d 391, 308 Ill.App. 
484. 

Kan—.^ta.ab v, Slaab, 163 r.2d 418, 
160 Kan. 417. 

Okl.—.Jones v. Jones, 148 P.2d 989, 
194 Okl. 228 
C5 C J. p 490 note 27. 
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cedent, confidential, or fiduciary relationship is 
shown, equity will ordinarily presume that con¬ 
fidence was reposed and fraud or undue influence 
exerted in the transaction,^^^ and where a prima 
facie case of constructive fraud is so made out from 
the fiduciary relationship of the parties and other 


circumstances connected with the transaction, the 
burden of affirmatively proving good faith, or the 
absence of undue influence, or of proving, the justice, 
equity, and fairness of the transaction assailed, is 
on the party denying the existence of a trust,ex¬ 
cept where he was the one reposing the confidence, 


Divorced persons i 

A confidential relationship between 1 
divorced wife and husband which ] 
would furnish basis for impressing! 
trust on proceeds from sale of real | 
property pursuant to alleged oral 
agreement would not he presumed 
from her sentimental friendship for 
her former mate, or from her confi¬ 
dence in his earning power, or from 
her belief in his promises, since di¬ 
vorce restored her to her former 
status of an unmarried woman.— 
O’Melia v. Adkins, 166 P.3d 298, 73 
Cal.App.2d 143. 

Belatiottship between, sisters is not 
presumed to be confidential, but a 
confidential relationship between sis¬ 
ters may be shown to exist, blood re¬ 
lationship being important factor in 
determining existence of confidential 
relationship.—Johnson v. Clark, 61 P. 
3d 767, 7 CaJ.2d 529. 

Acquisition of leases 

In action to impose constructive 
trust on new oil leases, which de¬ 
fendant had acquired for himself aft¬ 
er expiration of old leases in which 
plaintiffs and defendant had inter¬ 
ests, on ground that defendant owed 
fiduciary duty to plaintiffs in acquir¬ 
ing new leases for himself, burden 
of proof was on plaintiffs to show 
that defendant acted In bad faith 
in acquiring new leases for himself. 
—Smith V. Bolin, Tex.Giv.App., 261 
S.W.2d 352, affirmed in part and re¬ 
versed In part on other grounds, Sup., 
271 S.W.2d 93. 

29. TT.S.—Shapiro v, Bubens, C.C.A. 

Ind, 166 F.2d 659. I 

Ala.—Barnes v. Powell, 3 So.Sd 80, 
241 Ala. 409. 

Cal.—Solon v. Lichtenstein, 244 P. 
2d 907, 39 Cal.2d 75—^Pish v. Secu¬ 
rity-First Nat. Bank of Los An¬ 
geles, 189 P.2d 10, 31 Cal.2d 378— 
Johnson v. Clark, 61 P.2d 767, 7 
Cal.2d 529~Rahim v, Akbar, 207 P. 
2d 80, 92 Cal.App.2d 383—Crow v. 
Madsen, App., Ill P.2d 7, rehearing 
granted 111 P.2d 663. 

Ill.—^Peters t. Meyers, 96 ]Sr.E.2d 493, 
408 Ill. 263—Kester v. Crilly, 91 N. 
B.2d 419, 405 Ill. 425—Finn v. 
Monk, 85 N.R2d 701, 403 Ill. 167 
—Jones V. Bobley, 83 N.B.2d 570, 
402 Ill, 302—Clark v. Clark, 76 N. 
B.2d 446, 398 IlL 592—Winger v. 
Chicago City Bank & Trust Co., 67 
N.E.2d 265, 394 Ill. 94. 

Mich.—Beattie v. Bower. 287 N.W. 
900, 290 Mich. 517. 

JN'.D.—Johnson v. Larson, 56 ]Sr.W.2d 
700. 


B.I.—^Nelson v. Dodge, 68 A.2d 51, 
76 R.I. 1, 14 A.L.B.2d 638. 

S.C.—Scott V. Scott, 57 S.E.2d 470, 
216 S.C. 280. 

Utah.—^Benshaw v. Tracy Loan & 
Trust Co., 49 P.2d 403, 87 Utah 
364, 100 A.L.R. 872. 

Va.—^Nicholson v. Shockey, 64 S.E. 
2d 813. 192 Va. 270. 

66 C.J. p 400 note 30. 

Gift to child 

Ordinarily, anything given by par¬ 
ent to child inter vivos is presumed 
to be a gift because parent is usual¬ 
ly the dominant party, hut such rule 
is reversed where, by reason of cir¬ 
cumstances, child is the dominant 
party, such as where parent relies 
heavily on child for care and protec¬ 
tion, or for guidance in business af¬ 
fairs.—^Bass V. Smith, 56 A.2d 800, 
i 189 Md. 461. 

Purchase by broker of realty at in¬ 
stance of complainant gave rise to 
presumption that broker was acting 
in that capacity and not that realty I 
had been purchased by broker for 
himself and complainant.—Gabel v. 
Kilgore, 26 So.2d 166, 157 Fla. 420. 
Bale held Inapplicable 

The presumption of undue influence 
from a fiduciary relationship does 
not apply to conveyances from hus¬ 
band to wife.—^Moneta v. Hoinacki, 

67 N.E.2d 204, 394 Ill. 47. 

Presumption rebuttable 

The presumption of fraud or undue 
influence from a fiduciary relation¬ 
ship is rebuttable, and may be rebut¬ 
ted by showing the entire fairness 
of the transaction.—^Jones v. Bobley, 
83 N.E.2d 570, 402 Ill. 302—65 C-J. p 
490 note 30 [a]. 

30. Ala,—Barnes y, Powell, 3 So. 2d 
80, 241 Ala. 409. 

Cal.—Solon v. Lichtenstein, 244 P,2d 
907, 39 Cal.2d 75—Fish v. Security- 
First Nat, Bank of Los Angeles, 
189 P.2d 10. 31 Cal.2d 378—John¬ 
son V. Clark. 61 P.2d 767, 7 Cal.2d 
529—Kent v. First Trust & Sav. 
Bank of Pasadena, 226 P.2d 625, 
101 Cal.App. 2d 361—Crow v. Mad¬ 
sen, App., Ill P,2d 7, rehearing 
granted 111 P.2d 663—Forman v. 
Goldberg, 108 P.2d 983. 42 Cal.App. 
2d 308. 

111.—Jones V. Washington, 107 N.E. 
2d 672, 412 111. 436—Miethe v. Mie- 
the, 101 N.E.2d 571, 410 Ill. 226— 
Peters v. Meyers, 96 N.E.2d 498, 
408 Ill. 253—Kester v. Crilly, 91 N. 
E.2d 419, 405 111. 425—Finn v. 
Monk, 85 N.B.2d 701, 403 Ill. 167— 
Jones V. Bobley, 83 N.E.2d 070, 
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403 Ill, 302—Clark v. Clark, 76 N. 
E.2d 446, 398 Ill. 592—Winger v. 
Chicago City Bank & Trust Co., 
67 N.E 3d 265, 394 Ill. 94—Brod v. 
Brod, 61 N.E.2d 675, 390 Ill. 312 
—^Vrooman v. Hawhaker, 56 N.B.2d 
623, 387 Ill. 428—^Doner v. Phoenix 
Joint Stock Land Bank of Kansas 
City, 45 N.E. 2d 20. 381 Ill. 106— 
Masterson v. Wall, 6 N.E.2d 161, 
365 Ill. 102—Suchy v. Hajicek, 4 N. 
E.2d 836, 364 III. 502—Mueller v. 
Weiland, 96 N.E.2d 360. 342 Ill. 
App. 240—^Borovansky v. Para, 28 
N.E.2d 174, 306 Ill.App. 60. 

Iowa.—Salem v. Salem, 60 N.W.2d 
772—In re Lundvall’s Estate, 46 N. 
W.2d 635, 242 Iowa 430. 

Kan.—Henks v. Panning, 264 F.2d 
483, 175 Kan. 424 —Staab v. Staab, 
163 P.2d 418, 160 Kan, 417. 

La.—^Williams v. Watts, App., 195 So. 
54. 

Md.—Bass V. Smith. 56 A.2d 800, 189 
Md. 461. 

Mich.—Beattie V. Bower, 287 N.W. 
900, 290 Mich. 517. 

Nev.—Corpus Juris cited ia Davidson 
V. Streeter, 234 P.2d 793, 799, 68 
Nev. 427. 

N.J.—^Hirschmann v. Hirschmann, 87 
A.2d 50, 135 N.J.Eq. 23, affirmed 41 
A.2d 13, 186 N.J.Ea. 230. 

N.Y.—Brown v. Father Divine, 18 N. 
T.S.2d 544, 173 Misc. 1029, affirmed 
23 N.Y.S.2d 116, 260 App.Div. 443, 
reargumeat denied 24 N.T.S.2d 991, 
260 App.Div. 1006. 

Pa.—Ringer v. Finfrock, 17 A.2d 
348, 340 Pa. 458—Schwarz v. Keigh- 
ler, Com.Pl., 31 Del.Co. 251. 

|rJ,—^N elson r. Dodge, 68 A.2d 51, 
76 R.L 1, 14 A.L.R.2d 638—Oldham 
V. Oldham, 192 A. 758, 58 R.I. 268. 
Utah.—^Renshaw v. Tracy Loan & 
Trust Co., 49 P.2d 403, 87 Utah 
' 364, 100 A.L.R. 872. 

Va.—Nicholson v. Shockey, 64 S.B.2d 
813, 192 Va. 270. 

65 C.J. p 490 note 31, 

Piduciary seeking to prove fair¬ 
ness of transaction with principal 
should show that fiduciary made full 
and frank disclosure of all relevant 
information which he had, that con¬ 
sideration was adequate, and that 
principal had independent advice be¬ 
fore completing transaction.—^Mas- 
terson v. Wall, 6 N.E.2d 161, 365 Ill. 
102 . 

Mother and son 

Where relationship of trust and 
confidence existed between mother 
and son to whom mother transfer¬ 
red property, son was required to re¬ 
but presumption of fraud by clear 
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and the party seeking- to establish the trust occupied 
the position of relative superiority and influence, in 
which case the rule has no application.^^ However, 
the existence of a confidential relationship between 
the parties docs not relieve plaintiff of the burden 
of proving the existence of a promise or agree¬ 
ment, the fraud in making or violating of which 
forms the basis of the trust.32 

Where a conversion by defendant of funds or 
property to which plaintiff is entitled is alleged, the 
burden is on plaintiff to show such conversion, 23 
and to prove the identity of the fund or property on 
which the trust is sought to be impressed with that 
into which the conversion was madc.24 


§ 156. Admissibility of Evidence 

Any competent and relevant evidence Is admissible, 
In a suit to establish or enforce a constructive trust, 
which tends to prove or disprove any of the elements of 
such a trust or any of the facts and circumstances giving 
rise to it. 

Any evidence is admissible, in a suit to establish or 
enforce a constructive trust, which tends to prove 
or disprove any of the elements of such a trust or 
any of the facts and circumstances giving rise to 
it,25 provided it is not objectionable under the rules 
obtaining in civil actions generally as to the rele¬ 
vancy, competency, and materiality of evidence.25 
Fraud may be proved by circumstantial evidence 


and convincing proof that he had ex¬ 
ercised good faith and had not be¬ 
trayed confidence reposed in him.— 
Suchy V. Hajicok, 4 N.B.2d 836, 364 
Ill. 502. 

31. Cul.—MondJida v. Bordunavo, 223 
P. 76, 65 CaUAp'p. 50. 

65 C.J. p 491 note 32. 

32. Cal.—Taylor v. Bunnell, 29G P. 
288. 211 Cal. COl. 

Wash.—Saunclens v. Visser, 145 P.2d 
898, 20 Wash.3d 58. 

Absence of fraud 

In suit by two daughters against 
third daughter of decedent to estab¬ 
lish trust in proceeds of dee.ede.nt’s 
life in.surance policy, bcneilciary of 
whic'h was changed from his estate 
to deftuidant daughter on deccdont’.s 
voluntary applbialion. without fraud, 
burden was not on defendant to show 
bona ildes of transaction in which she 
became boneflolary on ground that 
she .stood In fiduciary relationship to 
decedent because of having been en¬ 
trusted with handling of his busl- 
nass,—Sylvester v. Smith, 296 JST.W. 
m, 296 Mich. 571. 

Pee simple interest 

in executor’s suit to compel recon¬ 
veyance of realty which aged gran¬ 
tor had conveyed to defendant, after 
showing of conlldential relationship 
bi'tween grantor and defendant, bur¬ 
den was .still on executor to prove 
that transaction between grantor and 
defendant did not create a fee .sim¬ 
ple interest in defendant but that ex¬ 
ecution and dfilivory of deed to de¬ 
fendant under the circumstances con¬ 
stituted defendant a constructive 
tru.slGa,—Sampson v. Bruder, 118 P. 
2d 28, 47 Cal.App.2d 431. 

33. N.Y.—-Wojtkowiak v. Wojtkowi- 
ak, 85 N.Y.S.2d 198, affirmed 81 
N.T.S.2d 171, 273 App.Div. 1052. 

65 C.J, p 491 note 34. 

34. Or.—Schwartz v, Gerhardt, 75 P. 
698, 44 Or. 425. 

65 C.J, p 491 note 35. 

35. U.S.—McDermott v. Blackner, D. 
C.Wyo., 84 le.Supp. 578, affirmed, 
C.A., 176 F.2d 498. 


Cal.—Orella v. Johnson, 242 P.2d 5, 
38 Cal.2d 693—^Jarkieh v, Bada- 
gliacco, 170 P.2d 994, 75 Cal.App.2d 
505. 

Ga.—Pittman v. Pittman, 26 S.El.2d 
764, 106 Ga. 397. 

Ill.—Isaacs V. Okin, 73 N.E.2d 11, 
331 IILAPP. 268. 

Tex.—^Hull V. Fitz-Gerald, Civ.App., 
232 S.W.2d 93, affirmed 237 S.W.2d 
256, 150 Tex. 39. 

Wash.—Moo V. Brumfield, 179 P.2d 
968, 27 Wash,2d 714. 

65 C.J. p 491 note 36. 

Particular evidence 
^ (1) Evidence of family connection 

between grantor and grantee.— 
.Spaulding V. Jones, 256 P.2d 637, 117 
Cal.App.2d 541. 

(2) Evidence as to statements 
made by decedent relating to his In¬ 
tentions in transferring funds.—Af- 
flerbach v. Burns, 56 Pa,Dist. & Co. 
37. 

(3) Testimony concerning contents 
of wills. 

U.R.—Khapiro v. Rubens, C.C.A.Ind., 
166 R2d 669. 

Cal.—Crow v. Madsen, App., Ill P.2d 
7, rehearing granted 111 r,2d 663. 

(4) A letter in handwriting of do-, 
ceased, found among her papers after 
her death, expressing wishes with re¬ 
spect to distribution of property.—' 
Rice V. Allen, 28 N.W.2d 91, 318 Mich. I 
245 

(6) Petition for appointment of 
guardian for deceased during her life¬ 
time.—Bruso V. Pinquet, 33 N.W.2d 
100, 321 Mich. 630. 

(6) Conversations between corpo¬ 
rate officer and his children who were 
stockholders and employees.—^Massa¬ 
chusetts Linotyping Corp. v. Field¬ 
ing, 49 N.E.2d 242, 314 Mass. 47. 

(7) Reports and balance sheets 
showing financial condition of cor¬ 
poration.—^Isaacs V, Okin, 73 3Sr.B,2a 
11, 331 Ill,App. 268. 

(8) Testimony that third person 
asked one of the plaintiffs to delay 
any litigation until drilling of leases 
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had been completed.—^Hull v. Fitz¬ 
Gerald, Civ.App., 232 g.W.2d 93, af¬ 
firmed 237 S.W.2d 256, 150 Tex. 39. 

(9) Check made payable to de¬ 
fendant for attorney’s fees, when of¬ 
fered as an entry made in the usual 
course of business.—Kren v, Rubin, 
61 N’,W.2d 9, 338 Mich. 288. 

(10) Evidence that partnership 
earnings were used to enhance the 
value of certain property and that 
rentals from buildings thereon were 
turned into the partnership fund.— 
Thompson v. Davis, 28 S.E.2d 566, 
223 N.C. 792. 

Evidence as to matters subsequent to 
acquisition of title 

Ill.—Bremer v. Bremer, 104 N.E.2d 
209, 411 Ill. 454. 

65 C.J. p 491 note 36 Cb]. 

36. Nev,—Moore v. De Bernardi, 213 
P. 1041, 220 P, 544, 47 Nev. S3. 
Evidence held immaterial or inad¬ 
missible 

(1) In general. 

Cal.—Miller v. Forster, 21 P,2d 678, 
131 Cal .App. 509. 

IST.H.—Nixon v. Cooper, 87 A.2d 687, 
07 N.H. 327. 

Tex.—McDonald v. Follett, 180 S.W. 
2d 334, 142 Tex. 616, 

(2) Evidence as to the value of 
property at time of bringing suit is 
not material in determining whether 
price is so inadequate as to indicate 
fraud.—Galvin v. O'Neill, 66 N.E.2d 
403, 393 Ill. 476. 

(3) In payee’s suit seeking can¬ 
cellation of note and for an account¬ 
ing the payee's understanding of 
agreement made with maker is not 
material in absence of fiduciary re¬ 
lationship.—Plumer Vv Luce, 39 N.E. 
2d 961, 310 Mass. 789. 

(4) In suit to impress a construc¬ 
tive trust on lease secretly acquired 
by plaintiff's agent in his own name 
on property then occupied by plain¬ 
tiff as lessee, agent’s testimony as 
to motive in obtaining such lease is 
immaterial.—^W'ashington Theatre Co. 
V. Marion Theatre Corp., 81 N.E.2d 
688, 119 Ind.App. 114. 



§§ 156-157 TRUSTS 

of a repudiation of a trust by the trustee and at¬ 
tempted retention by the trustee of the trust res, the 
intention not to perform being a matter of inference 
from the facts proven.s^ 

§ 157. - Parol Evidence 

Generally, a eonetructive trust may be proved or es¬ 
tablished by parol evidence. 

In accordance with the rule that the statute of 
frauds docs not apply to constructive trusts, dis¬ 
cussed supra § 141, it is generally held that a con¬ 
structive trust may be proved or established by 
parol evidence,** although there is some authority 
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apparently to the contrary.** So, parol evidence 
is admissible, in a suit for the establishment or en¬ 
forcement of such a trust, to prove facts and cir¬ 
cumstances constituting fraud, actual or construc¬ 
tive, from which a constructive trust may arise,*® 
as by showing the existence of a confidential rela¬ 
tionship,* ^ or the making of a promise or agree¬ 
ment,** the violation of which is the moving cause 
of the suit. It has been held, however, that such 
evidence must be received with great caution.* 3 
Under the general rule, discussed supra § 149, that 
the mere violation of a parol promise made by a 
grantee of land to the grantor the rcof, to hold such 


37. Ca!—Jarkii'h v Hn<lnplincoo, 170 
P.2a 994, 76 OaLAiip 2d 605 

38. Ark—Mortonf.i'n v, IJallurd, 188 
SW2d 74«l, 209 Ark. 1—Uiplfy v. 
Kplly. 183 aw id 79.1. 207 Ark 
1011—Harbour -v Il.arliour, 181 S 
WZd 80.*). 207 Aik ri.'il--NplHon v 
Wood. 137 SW2d 929, 199 Ark 
1019. 

Cal.—KinifHley v. Carroll, 234 r.2d 
1039, lOfi Cal.App.2d S.'iS 

Conn.—Worobey v. SiblPth, 71 A 2d 
80. 186 ronn 362. 

Fla—Llghtfoot V. RoftPra, 64 So.2d 
237. 

fla—TTanenok v Hanrork, B4 SK2(1 
386. 205 Ou 684--lMttTnnii v T’lU- 
man, 26 « E 2d 7C4, 196 Ca 3!I7— 
SjkoB V UeevcB. 24 S 13 2d 688. 3 96 
Ga 687—Smith v. Ilarvcy-Givon 
Co. 186 a K 793, 182 Ga 410 

Ill.—Mutrav v. Behrondt, 76 N.E 2d 
431, 399 HI. 32--Mnuru'nu v Hau- 
e«n. 66 N-E 2d 367, W Ill 186 

Ind—Tn-City Elpctrir Sprviop <^o v, 
Jaivlh. IS.'i NE 136, 206 Ind 6 

Ky—Clark v. Smith, 66 SW2d 93, 
252 Ky. 60. 

Md—Grinips v Grimpfl, 40 A.2d 68, 
184 M(L 69—0'(\»nnor v, Estevez, 
36 A 2d 148, 1S2 Md 641 

Mich—Corpus Juris <iuot«d lu Kren 
V Rubin, Cl NW2d 9. 1.8, .8.18 Mich. 
288—Corpus Juris a^oted In Stc- 
pheiiKon V Golden, 276 N.W. 849, 
96,1, 279 Mich. 710—Nicholb v Mar¬ 
tin, 269 K.W. 183, 277 Mith 30.'; 

MIhii—C oleman v. Kicibow, 64 Sn.2d 
915, 212 Mibb. 641—I’ltchfonl v, 
Howard, 46 So 2d 142, 208 MIhs. 
667—Tnplett v BridKforth, 38 So. 
2d 766. 206 Mibb 32K. 

Mo.—Strype v. Lewie, 180 S W 2d 688, 
362 Mu 1004, 165 ALB 99. 

Mont.—Campanello v. Mercer, 227 P. 
2d 312. 121 Mont 528. 

Nob.—^Nrlsun v. Seevors, 10 N.W,2d 
349, 143 Neb. 623. 

N.J.—-Szpak V. fcjzpak, 1$8 A. 886. 114 
N.J.Eq. 143. 

Ohio.—Steiner v. Pecyes, 60 N.E.8d 
ei7, 72 Ohio App. 18. 

^cl.-^doms V. Adamn, 266 P 2d 468, 
308 Okl. 878—Poe v. Poe. 266 P.2d 
163, 208 Okl. 406—Preston v. Rosa, 
28$ P.2d 244, 205 Okl. 164—Bing¬ 


ham V. Worley. 149 P 2d 261. 194 
Okl 238—Jones v Jones. 148 P 2d 
9S9. 194 Okl 228—^Parsons v Craw¬ 
ford. 145 r2d 932. 193 Okl 637— 
Collar V. Mllla. 126 P.2d 197, 190 
Okl. 481—Allen V. Jonew, 110 P 2d 
911, 188 Okl. 646—Ollphant v Rog¬ 
ers. 96 P3d 887, 186 Okl 70— 
.Tohnson V. Rowe, 89 P.2d 965, 186 
Okl 60—Wright v. Logan. 65 P.2d 
1217. 179 Okl. 860. 

3 C —Searson v. Webb, 88 R E 2d 664, 
208 SC 453. 

I Tcnn —IlofCner v. Hoflner, 221 S W 
2d 907, 32 Tcnn.App. 98—Caprum 
V. Branaford Realty Co, 4 Tenn. 
APP 237 

Tex—Sevlno v. HetBBner, 224 BW.2d 
184, 148 Tox. 31,'i—Mills v. Gray, 
210 SW,3d 986, 147 Tox. 88—Elick 
V Schiller, Civ.App, 236 S W 2d 
491, reversed on other Kroui)d<4 240 
SW2d 997, 160 Tex. 36.1—Johnson 

V, Dickey, Civ App., 231 RW2d 
9.62. error refused no reversible er¬ 
ror—Grnv V. Mills, Civ App, 206 
RW2d 278, affirmed 210 SW3d 
985, 147 Tex 33—^Snyder v. Citi¬ 
zens State Hank. Civ.App, 184 S. 

W. 2d 684, anirmcd 189 B W 20 471. 
144 Tex 134—Knight v. Tannehlll 
Bros, Civ App, 110 SW.2d 662, er¬ 
ror dinmiHsed, judunient eorret t 

Utah.—^Barrett v. Vickers, 116 P 2d 
772, 100 Utah 634 

Va—Sutton v. Sutton, 72 RE 2d 27.5, 
194 Va 179—^Horne v. Holley, 188 
S E 169, 167 Va 234. 

Wash—Kaiieky v. Koston, 179 P 2d 
I 950. 27 WaRh.2d 721—Murdoch v 
I Leonard, 96 P.2d 37, 1 Wobh 2d 37 
WVa,—Everly v. Schoomcr, 80 S.B. 
2d 331. 

Wyo.—Carpenter & Carpenter v. 
Kingliani. 109 P.2d 463, 56 Wyo. 
Sl4, modified on other grounds and 
rehearing denied 110 P.2d 824, 66 
Wyo. 314. 

66 C.J. p 461 note 28. 

39. La.—Jackson v. DomlnJck, App., 
166 So. 867. 

Deed anade to anotliBr 
Claimants of title to realty were 
not entitled to entabllsh that prop¬ 
erty WOB purchased by person under 
whom claimants <’lainied, but that 
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through fraud and error deed was 
made to another, in absence of suffi¬ 
cient written evidence to estahliah 
such fact.—Barrow v. Grant’s Es¬ 
tate. 41 So. 220, in. La. 962—Jackson 
V. Dominick, Le-App, 166 So. 867. 
Stolen money 

The owner of stolen money cannot. 
In order to establish ownership of 
property, show by parol evidence 
that It was purcbiised by thief with 
stolon money—C'cromi v. Hams, 176 
So 462. 187 Lfi. 701. 

4(X Ga—^Jiinscn v, Jansen, 178 SE 
054, 1K0 Go. 31S 

Mich—Kren v Uubin, 61 N.W 3d 9. 
338 Mich 288 

Miss. —Pitchford v. Howard, 46 So.2d 
142, 208 Miss 6(>7 

Mo.—Rrhollc V. Laumann, App., 130 
B VV.2d 1067 

Key—^Davidson v. Streeter, 234 P.2d 
79.1, 68 Nev. 427 

S.C.—Corpus Juris edted In All \ 
Ih'iliunian, 20 S E 2d 741, 747. 200 
SC, 279, 169 A.UR. 981. 

65 C.J. p 492 note 39. 

Look of oonBlderation 

In action to establish constructive 
trusts In really, oral evidence Is 
competent to prove lack of mnsider- 
ution.—Adcock v. Merchants &• Mfr*i 
Hank of Elllsville, 42 So.2d 427, 207 
Miss 448 

41. Cal.—Walter H. Lelmcrt Co. v 
Woodson. App., 270 P.2d 96. 

N J —Harrop v. Colo, 96 A. 378, 85 N 
J Eq 32. 

42. Ark —Cole v. WiHlamB, 220 S.W 
2d 821, 215 Ark. 3CC. 

Cal,—^i«'onnan v. Goldberg. 108 P.2d 
988, 42 Cal.App.2d 308 
Go.—Hancock v. Hancock, 64 S.E 2d 
386, 206 Ga. 684—Pittman v. Pitt¬ 
man. 26 S.B.2d 764, 196 Ga. 397 
S.C.—All V. Prlllaman. 20 S.E.2d 741, 
200 S.C. 279. 159 AUR. 981. 

Tex.—Gray v. Mills, Civ.App., 206 S. 
W.2d 278. affirmed 210 S.W.2(1 986, 
147 Tex. 83. 

Utah.—Haws v. Jensen. 209 P.2d 229. 
116 Utah 212. 

66 C.J. p 492 note 41. 

43. Ark.—Ripley v. Kelly. 183 B.W. 
2d 793, 207 Ark. 1011. 
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land in trust or to reconvey it to the grantor or an¬ 
other, does not create a constructive trust in the ab¬ 
sence of fraud or abuse of confidential relation¬ 
ships, evidence of such a parol agreement, unac¬ 
companied by proof of fraud or confidential rela¬ 
tionship, IS inadmissible.^^ 

Effect of parol evidetue rule. The admission of 
parol eviilcnce for the sake of establishing a con¬ 
structive trust under an absolute conveyance or de¬ 
vise, where fraud or a fiduciary rel.ilionship is pres¬ 
ent, is not precluded by the rule forbidding any at¬ 
tempt to vary the language of a written instrument 
by parol,although parol evidence of declarations 
or intention is not admissible, under such rule, where 
the facts and circumstances would not, of them¬ 
selves, be sufficient to raise a trust by construction 
of law.^® 


TRUSTS §§ 157-158 

§ 158. Weight and Sufi&ciency of Evidence 

a. In general 

b. Sufficiency of evidence in particular 

cases 

a. In General 

A high or extraordinary degree of proof la required 
in order to establish a constructive trust, and the evi¬ 
dence must be dear, definite, unequivocal, and satisfac¬ 
tory, or such as to lead to but one conclusion, or as to 
leave no reasonable doubt as to the existence of the trust. 

It has been broadly held that a high or extra¬ 
ordinary degree of proof is required in order to 
establish a constructive trust,and that a mere pre¬ 
ponderance of the evidence is not sufficient,'* * al¬ 
though some decisions hold that a mere preponder¬ 
ance of proof is all that is necessary, with the 
qualification that the proof, in order to preponder¬ 
ate, must be of an extraordinary persuasiveness.^*^ 
S>o, it is generally the rule, that a constructive trust 


44. Cal.—O’Mella v Adkins, 166 P. I 
2d 298. 73 Cal.App 2d 143. 

45. Ga—Sykes v Iteeves, 24 S.E 2d j 
6S8, 19r> Ga. 687—Smith v llnrvoy- 
r.iven Co.. I«i5 SE. 793, 182 Ca. 
410 

«5 C .T p 492 note 42. 

Absolute deed 

(1) lliilo that a parol trust cannot ' 
he engrafted on an alisolute deed 
has reference to a deed which >s val¬ 
id not only in form but in substame 
and not to a deed wholly without 
consideration, good or valuable, and 
where grantee fraudulently holds 
thereunder against rights of vendor 
- -Hancock v. Hancock, 64 SE 2d 385, 
205 Ga. G84. 

(3) Parol evidence is admissible 
to establish a trust, even against a 
deed absolute on its face, if it would 
be a fraud to set up the form of the 
deed as conclusive —Kren v. Hubin, 
01 N.W.2d 9, 338 Mich. 288. 

(3) It has been held, however, that 
where deed of trust was actualb ex¬ 
ecuted and delivered to bank, rela¬ 
tionship of coniidence and promise 
by bank that land would never be 
sold under deed of trust could not be 
shown by oral ti^stimonv for purpose 
of establishing a conslructU'e trust. 
—Niemann v. Zarsky, Tex.Civ.App., 
233 SW.2d 930. 

Bank aeconnts 

I’arol evidence that titles to speci¬ 
fied liank accounts came to defendant 
subject to a trust in favor of plaintifC 
was not inadmissible as varying the 
terms of written agreement entered 
into with bank.—Jarkieh v Badag- 
liacco, 170 P.2d 994. 76 Cal.App.2d 
605. 

46. Md.—Jones V. Slubey, 6 Harr. 
& J. 372. 


47. Mo—^Aronson v. Spitcaufsky, | 
2G0 SW2d 548—^Adams v Adams, 
166 SW2d CIO. 348 Mo. 1041— 
Tirhenor v. Eow'man, 1.33 S.W 2(1 
324—Dee v. Sutter, App., 222 S W. 
2d 611 

Strict proof required | 

Md—Mastens v Masters, 8D A 2d 
D7C, 20(1 Md 318. ^ 

Parol evidence 

In Older to engraft implied or con- | 
structive trust on legal title to real 
estate by parol evidence it retiuiros 
high degree of proof,—Vielehr v. 
Malono, 63 NW2d 497. 168 Neb. 648. 

Ooxnparlson with fraud 

In order to ealabllsh a constiuctlve 
trust, a higher degree of proof is' 
necessary than is required to estab¬ 
lish fraud—Aronson v. .Spileauf&ky, 
Mo , 200 S W 2d G4S—Tobin v. Wood, 
Mo., 159 S VV.2d 287. 

48. Ark—Neill v. Neill, 257 S W 2d 
26, 221 Ark. 893—^Wofford v. Jruk- 
Hon. Ill SW2d 512. 194 Ark 1«4!) 

—New York L. 1 I 0 Ins Co. of 
New York. N. Y. v Clemens, 207 N. 
W. 253, 230 Iowa 279, 

Ky__May V May, 223 S.W.2d 362, 311 
Ky 74—Curlee v. Hail, 178 B.W.2d 
193. 296 Ky. 667. 

Mo—^jVronson v. Spitcaufsky, 260 S. 
W 2d 618—Tripseler v Heimbac-her, 
168 S.W2d 1030. 360 Mo. 807-— 
Tlchenor v. Bowman, 133 S W 2d 
324—Suhre v. Busch, 123 S.W 2d 
8, 343 Mo. 679—Pur.sley v. Pur.slf*y, 
App., 215 SW.2d 302—In re Title 
Guaranty Trust Co., App., 113 S.W 
2d 1053. 

Qki.—Corpus JuriB cited in rarson.^ 
V. Crawford, 145 P.2d 932. 935, 193 
Okl. 637. 

S c. —Corpus Jurl# quoted In Car- 
j michacl V. Huggins, 70 S.E 2d 223, 

1 228, 221 S.C. 278—Scott v. Scott. 67 

1079 


SE2d 470, 216 SC, 280— CorpuB 
Juris quoted in All v. Prillaman, 20 
SE.2d 741, 750, 2O0 SC. 279, 169 A. 
Lit 981 

Va— Corpus Juris cited in Sutton v 
Sutton, 72 S E 2d 275, 278, 194 Va. 
17'l. 

65 C J. p 493 note 44. 

Proof of fraud or infidelity of gran¬ 
tee, In accepting a conveyance, to 
e.stabli.sh a constructive trust, must 
go beyond ordinary rciiuirement In 
civil eases of preponderance or great¬ 
er vveighl of’ tlie evidence.—Scarson 
V Webb. 38 S E 2d 664. 208 S O. 453. 
SC—Scott V Scott, 67 SE.2d 470, 
216 SC. 280 

Bata’bllshmeat of trust by parol evi¬ 
dence 

Mo—Strype v. Lewis, 180 S.W.2d 
(1.88, 362 Mo. 1004, 165 A L K 99. 
Okl-—r.'it.soiis V Crawford, 145 P.2a 
932, 193 Okl. 537, 

49. Mich —Mackey v. Baker, 41 N. 
W 2d 331. 327 Mich. 67—Stephen¬ 
son V. Golden. 276 N.W. 849, 279 
Mich. 710 

DispoBitlouB Of money 

Whore city sought to hold mayor 
and an attorney liable as construc¬ 
tive trustees for amounts they re¬ 
ceived as result of settlement of 
claim.s again.st city which mayor al¬ 
legedly corruptly authorized and 
claimed that mayor received certain 
sum of money, the city had burden 
of proving by a preponderance of 
the evidence that the reasonably 
probable disposition of the money 
was payment thereof to the mayor, 

1 but the city was not bound to exclude 
all other possible dispositions of the 
I money.—City of Boston v. ftantosu- 
1 osao, SO N.E 2d 278, 307 Mass. 302. 

Isa Or.—Hughes v. Helzer, 186 P.2d 
637, 182 Or. 205. 
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must be established by evidence 

SI. U.S.—^Magidson v. Duggan, C.A. i 
Mo.. 212 F.2d 748~National Waste 
Co. V. Spring Packing Corp., C.A. 

Ill., 200 F.2d 14, certiorari denied 
Spring Packing Corp. v. National 
Waste Co., 73 S.Ct. 649, 345 U.S. 
909, 97 L.Ed. 1344~Jacohy v. Shell 
Oil Co., C.A.I1L, 196 F.2d 855— 
Shapiro v. Rubens, C.C.A.Ind., 166 
P.2d 669—^Kasishke v. Keppler, C. 
C.A.Okl., 15S P.2d S09—Grand 
Trunk Western R. Co. v. Chicago 
& Western Indiana R. Co., C.C.A. 

Ill., 131 F.2d 215—Chain O’Mines v. 
United Gilpin Corp,, C.C.A.I11.. 109 
P.2d 617, certiorari denied 61 S.Ct. 
14, 311 U.S. 659, 85 L.Ed. 422. 

Ark—Neill Neill. 257 S.W.2d 26, 

221 Ark. 893—McDaniel v. McDan¬ 
iel, 249 S.W.2d 125, 220 Ark. 614— 
Ladd V. Bones, 214 S.W.2d 253, 213 
Ark 1030—McNutt v. Carnes, 210 S. 
W.2d 290, 213 Ark. 346—WofCord 

V. Jackson, 111 S.W.2d 542, 194 
Ark. 1049—Scogin v. Scogin, 4 S. 

W. 2d 953, 176 Ark. 1009. 

Cal.—Grace v. Rodrigues, 243 P.2d 
906, 111 Cal.App.2d 131—Jarkieh v. 
Badagliacco, 170 P.2d 994, 75 Cal. 
App.2d 505—Redsted v. Weiss, 167 
P.2d 735, 73 Cal.App.2(i 880—Pal¬ 
mer V. Burnham, 165 P.2d 50, 72 
Cal.App.2d 626. 

Colo.—Woodruff v. Clarke, 262 P.2d 
737, 128 Colo. 387~Hoff v. Arm- 
Tbruster, 242 P.2d 604, 125 Colo. 198 
—Predell v. Eickhoff, 142 P.2d 
1006, 111 Colo. 465—Colorado & 
Utah Coal Co. r. Harris, 49 P.2d 
429, 97 Colo. 309. 

Del.—Greenly v. Greenly, 49 A.2d 
126, 29 Del.Ch. 297. 

Pla.—Columbia Bank for Coopera¬ 
tives V. Okeelanta Sugar Co-op., 52 | 
So.2d 670 — 'Forrester v. Watts, 74 
So. 519, 73 Pla. 514. j 

Hawaii.—^De Mello v, De Mello, 34 
Hawaii 922. 

Idaho.—^Dunn v. Dunn, 83 P.2d 471, 
59 Idaho 473. 

Ill.—Henrichs v. Sundmaker, 89 N. 
E2d 732. 405 Ill. 62—Stein v. Stein, 
75 N.B.2d 869. 398 Ill. 397—Finney 
V. White, 59 N.E.2d 859, 389 III. 374 
—Gilbert v. Cohn, 30 N,E.2d 19, 
374 Ill. 452—Jones V. Felix, 23 N. 
E.2d 706, 372 Ill. 262—^Brod v. 
Brod, S N.E.2d 675, 390 Ill. 312— 
Jolieoeur v. Brown, 45 N.E.2d 1010, 
317 IlLApp. 381. 

Iowa.—Rorem v. Rorem, 59 N.W.2d 
210, 244 Iowa 980—^England v. Eng¬ 
land, 51 N.W.2d 437, 243 Iowa 274 
—Corpus Juris cited in. Copeland 
V. Yoge, 20 N.W.2d 2, 5, 237 Iowa 
102—Crawford v. Couch, 15 N,W.2d 
633, 234 Iowa 1246—Ontjes v. Mac- 
Nider, 5 N.W.2d 860, 232 Iowa 562 
—^New York Life Ins. Co. of New 
York, N. Y., v. Clemens, 297 N.W. 
253, 230 Iowa 279—Ranee v. Gad¬ 
dis, 284 N.W. 468, 226 Iowa 531. 
Kan.—Staab v. Staab, 163 P.2d 418, 
160 Kan. 417. 
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•which is clear, j definite, unequivocal, and satisfactory,51 or such, as 


Ky.—Panke v. Panke, 253 S.W.2d 909 
—May V. May. 223 S.W.2d 362, 311 
Ky. 74—Burgraf v. Reynolds, 206 
S.W.2d 206, 306 Ky. 104—Deaton v. 
Bowling, 196 S.W.2d 603, 302 Ky. 
829—Curlee v. Hall, 178 S.W.2d 
193, 296 Ky. 657—Corpus Juris cited 
ia Langford v. Sigmon, 167 S.W.2d 
820, 821. 292 Ky. 650—Clark v. 
Smith, 66 S.W.2d 93, 252 Ky. 50. 

Me.—Sacre v. Sacre, 65 A.2d 592, 143 
Me. SO. 173 A.L.R. 1261. 

Md.—Kelley v. Kelley, 13 A.2d 529, 
178 Md. 389—Garner v. Garner, 190 
A. 243, 171 Md. 603. 

Miss.—Stovall v, Stovall, 67 So 2d 
391. 

Mo.—Collins V. Shive, 261 S.W.2a 58 
—‘Aronson v. Spitcaufsky, 260 S.W. 
2d 548—Thomason v. Beery, 235 S. 
W.2d 308, 361 Mo. 424—Vardell v. 
Vardell. 222 S.W.2d 763—Blick v. 
Nickel Sav., Inv. & Bldg. Ass’n, 216 
S.W.2d 509—Beach v. Beach, 207 S. 
W’.2d 481—^Maguire v. Wander, 193 
S.W 2d 900—Trieseler v. Helmbach- 
er, 168 S.W.2d 1030, 350 Mo. 807— 
Tichenor v. Bowman, 133 S.W.2d 
324—Suhre v. Busch, 123 S.W.2d 
8, 343 Mo. 679 —^Dee v. Sutter, App., i 
222 S,W,2d 541—^Pursley v. Pursley, 
App., 215 S.W.2d 302—Orrick v. 

j Heberer, App., 124 S.W.2d 664—In 
re Title Guaranty Trust Co., App, 

I 113 S.W.2d 1053—In re Cooper 
County State Bank, App., 67 S.W. 

i 2d 109. 

Neb.—^Peterson v. Massey, 38 N.W.2d 
912, 155 Neb. 829. 

Nev.—Garteiz v. Garteiz, 254 P.2d 
804. 

N.J.—-Gray v. Bradley, 62 A.2d 139, 1 
N.J. 102. 

N.M.—^Wright V. Holloway, 20 P.2d 
274, 37 N.M. 168. 

N.C.—Thompson v. Davis, 28 S.B.2d 
556, 223 N.C, 792. 

N.D,—Johnson v. Larson, 56 N.W.2d 
750—^Lander v. Hartson, 47 N.W.2d 
211, 77 N.D. 923—McDonald v. Mil¬ 
ler, 16 N.W.2d 270, 73 N.D. 474, 156 
A.L.R. 1328. 

Ohio.—Spencer v. Spencer, 89 N.E.2d 
496, 87 Ohio App. 539. 

Okl.—Kemp v. Strnad, 268 P.2d 256— 
Poe V. Poe, 256 P.2d 153, 208 Okl. 
406—Preston v. Ross, 236 P.2d 244, 
205 Okl. 164—Dodd v. Kane, 218 P. 
2d 1047, 203 Okl. 156—Jones v. 
Jones. 148 P.2d 989, 194 Okl. 228— 
Wade V. McKeown, 145 P.2d 951, 
193 Okl. 415—Ooarpus Juris cited iu 
Parsons v. Crawford, 145 P.2d 932, 
935, 193 Okl. 537—^Turk v. Warn, 
128 P,2d 835, 191 Okl. 253—John¬ 
son V. Rowe, 89 P.2d 955, 185 Okl. 
60—Coryell v. Marrs, 70 P.2d 478, 
180 Okl. 394—^McGann v. McGann, 
37 P.2d 939, 169 Okl. 515. 

Or.—Evans v. Trude, 240 P.2d 940, 
193 Or, 648—^Bowns v. Bowns, 200 
P-2d 586, 184 Or. 603—Hughes v. 
Helzer. 185 P.2d 637, 182 Or. 206— 

1080 


Johnston v, McKean, 162 P.2d 820^ 
177 Or. 556. 

Pa.—Lalich v. Bankovsky, 39 A.2a: 
514, 350 Pa. 441—Danner v. Danner, 
Com.PL, 98 Pittsb.Leg.J. 57, affirm¬ 
ed 77 A.2(3 217, 366 Pa. 178—Copen- 
haver V. Duncan, Com.PL, 61 York 
Leg.Rec. 105—Hetrick v. Boyd, 
Com.PL, 53 York Leg.Rec. 73. 

R, I.—Hooke V. Grant, 76 A.2d 793, 77 
RI. 447—Larocaue v. Laroeque, 58 
A.2d 633, 74 R.L 72. 

S. C.—Corpus Juris quoted in Car¬ 
michael V. Huggins, 70 S.E.2d 223', 
228, 221 S.C. 278—Scott v, Scott, 57 
S.E.2d 470, 216 S.C. 280—Searson 

V. Webb, 38 S.E.2d 654, 208 S.C. 453 

—Dominick v, Rhodes, 24 S.E.2d: 
168, 202 S.C, 139—Corpus Juris 

quoted in All y. Prillaman, 20 S.E. 
2d 741, 750, 200 S.C. 279, 159 A.L, 
R. 981. 

S.D.—Kelly v. Gram, 38 N.W.2d 460, 
73 S.D. 11—Jones v. Jones, 291 N. 

W. 579, 67 S.D. 200. 

Tenn.—Hoffner v. Hoffner, 221 S.W. 

2d 907, 32 Tenn.App. 98. 

Tex.—^Deep Oil Development Co. v. 
Cox, Civ.App., 224 S.W.2d 312, re¬ 
fused no reversible error—Collins 
V. Collins, Civ.App., 154 S.W.2d 
210, error refused. 

Va.—Corpus Juris cited in Sutton v. 
Sutton, 72 S.E.2d 276, 278, 194 Va. 
179. 

I Wash.—Rodgers v. Simmons, 262 P. 
2d 204, 43 Wash.2d 567—Raymond 

V. MacFadden. 160 P.2d 829, 21 
Wash,2d $28. 

W.Va.—Zogg V. Hedges, 29 S.B.2d 
871, 126 W.Ya. 623. 152 A.L.R. 991. 
Wyo.—Carpenter & Carpenter v. 
Kingham, 109 P.2d 463, 56 Wyo. 
314, modified on other grounds and 
rehearing denied 110 P.2d 824, 56 
Wyo. 314. 

65 C.J. p 493 note 45. 

Vague or shadowy evidence Is not 
sufficient 

Mo.—^Aronson v. Spitcaufsky, 260 S. 

W. 2d 548—Tichenor v. Bowman, 
133 S.W.2d 324. 

Uncorrohorated testimony 

Evidence of facts constituting a 
constructive trust must be explicit, 
unequivocal, and Indisputable, par¬ 
ticularly when the only person who 
could successfully have contradicted 
uncorroborated testimony is dead.—- 
O’Melia v. Adkins, 166 P,2d 298, 73 
Cal.App.2d 143. 

Parol evidence 

Text rule has been held applicable 
where it is sought to establish a 
constructive trust by parol evidence. 
U.S.—Jacoby v. Shell Oil Co., C.A. 

Ill., 196 F.2d 855—Shapiro v. Ru¬ 
bens. C.C,A.Ind., 166 F.2d 659— 
Oasis Oil Co. v. Bell Oil & Gas Co., 
D.C.OkL, 106 F.Supp. 954. 

Ark.—Elms v. Hall, 215 S.W.2d 1021, 
214 Ark. 601—Ripley v. Kelly, 183 
S.'W.2d 793, 207 Ark. 1011—Nelson 
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has been said, as to lead to but one condusion,®^ or 
to leave no reasonable doubt as to the existence 
of the trust and where the evidence is not of 
such character,^* or where the evidence is explain¬ 
able on any theory other than the existence of a 
constructive trust,or, a fortiori, where it raises 
grave doubts as to the existence of a trust or of any 
element essential to its creation,a decree is prop¬ 


erly entered against the person seeking to establish 
the trust. It follows that the party seeking to im¬ 
pose a constructive trust must furnish clear, con¬ 
vincing, and conclusive evidence of the existence of 
a confidential or fiduciary relationship, where such 
relationship does not exist as a matter of law,^"^ 
that the fiduciary relationship was breached,58 that 
there was actual or constructive fraud by defend- 


V. Wood, 137 S.W.2d 923, 199 Ark. 

1010 . 

III.—Compton V. Compton, 111 N.E. 
2d 109, 414 III. 149—Wood v. Arm¬ 
strong:, 81 NE.2d 3«8, 401 III. Ill 
—Johnson v. L.-inc, 15 N.B.Sd 710, 
369 III. 135—Sharp v. Bradshaw, 
12 N.E.Sd 1, 367 III. 526. 

Ind.—Costa v. Costa, 115 N.E.2d 616. 
Ky,—Langford v. Sigmon, 167 S.W. 
£d 820, 292 Ky. 650—Cape v. Leach, 
142 S.W.2d 971, 283 Ky. 662. 

Minn.—Ives v. Pillsbury, 283 KW. 
140, 204 Minn. 142. 

Mo.—IVotnt V. Hou-seworth, 231 S.W. 
2d 612, 3G0 Mo. 947—Strype v. 
Lewis, 180 S.W.2d 688, 362 Mo. 
1004, 155 A.L.R. 99. 

N.Y.—In re Cohen’s Estate, 98 N.Y. 
S.2d 888. 

Okl.—Adams v. Adams, 266 P.2d 458, 
208 Okl. 378 —I-»reston v. Ross, 236 
P.2d 244, 206 Old. 164—Bingham 
V. Worley, 149 P.2d 263, 194 Okl. 
238—^I’arsons v. Crawford, 145 P. 
2d 932. 193 Okl. 637—Alien v. 
Jones, 110 P.3d 911, 188 Okl. 545— 
Oliphant V. Rogers, 95 P.2d 887, 
186 Okl. 70—John.son v. Rowo, 89 
P,2d 965, 186 Okl. GO. 

Pa.—Danner v. Danner, 77 A.2d 217, 
366 J’tl. 178. 

52. U.S.—Jaccjby v. Shell Oil Co,. C. 
A.Ill., 196 F.2d 865—Chain O’Mines 
V. United Cllpin Corp., C,C.A Til., 
109 F.2d 617, certiorari denied Gl 
S.Ct. 14, 311 U.S. 669, 86 L.Bd. 422. 
Ill.—C’onipton V. Compton, 111 N.E. 
2(1 109, 414 III. 149—Henriehs v. 
Suudmaker, 89 N.E.2d 733, 405 Ill. 
62—Wood V. Armstrong, 81 N.E.2d 
368, 401 III. Ill—Stein v. Stein, 76 
N.B12d 869, 398 III. 397—Finney v. 
Whit<‘, 59 N.K.2d 869, 389 TIL 374— 
Johnson v. I^ane, 15 N,E.2d 710, 
369 111. 135—Sharp v. Bradshaw, 12 
N.E.2d 1, 367 Ill, 626—Brod v. 

■ Brod, 6 N.E.2d 675, 390 III. 312. 
N.D.—Lander v, Hartson. 47 N.W.2d 
211, 77 N.D. 923. 

Okl.—Corpua Jmds oited in. Parsons 
V, Crawford, 146 P.2d 932, 936, 193 
Okl. 637. 

S.C—Corpu 0 Juris anoted in Car¬ 
michael V- Huggins, 70 S.B.2d 223, 
228. 221 S.C. 278—Scott v. Scott, 67 
S.E.2d 470, 216 S.C, 280—Corpus 
Juris <!tuoted ia All v. Prillaman, 
20 S.B.2d 741, 760, 200 S.C. 279, 159 
A.L.R. 981. 

Wyo.—Carpenter & Carpenter v. 
Kingham, 109 P.2d 463, 66 Wyo. 
314, modified on other grounds and 


rehearing denied 110 P.2d 824, 66 
Wyo. 314. 

65 aj. p 493 note 46. 

53. U.S.—Jacoby v. Shell Oil Co., C. 
A.I11., 196 P.2d 855. 

Ark.—Nelson v. Wood, 137 S.W.2d 
929, 199 Ark. 1019. 

Ill.—^Wood V. Armstrong, 81 N.E,2d 
468, 401 Ill. Ill—Gilbert v. Cohn, 
30 N.E.2d 19, 374 Ill, 452—Jolicocur 

V. Brown, 45 N.E.2d 1010, 317 Ill. 
App. 381. 

Ky.—Panke v. Panke, 252 S.W.2d 909 
—Reed v. Reed. 117 S.W.2d 211, 273 
Ky, 502. 

Mo.—Collins V. Shlve. 261 S.W.2d 68 
—^Aronson v. Spitcaufsky, 260 S.W. 
2d 648—Thomason v. Beei'y, 235 S. 

W. 2d 308, 361 Mo. 424—Vardell v. 
Vardell, 222 S.W.2d 763—Blick v. 
Nickel Sav., Inv. & Bldg. Ass’n, 216 
S.W 2d 609—Maguire r. Wander, 
193 S.W.2d 900—Strype v. Lewis, 
180 SW.2d 688, 352 Mo. 1004, 155 
A,L.R. 99—Trieseler v. Helmbach- 
er, 168 S.W.2d 1030, 350 Mo. 807— 
Tichenor y. Bowman, 133 S.W 2d 
324—Suhre v. Busch, 123 S.W.2d 
8, 343 Mo. 670—^Deo v. Sutter, APP., 
222 S.W.2d 641—Pursley v. Pars¬ 
ley, App., 216 S.W.2d 302—Orrick 
V. Heberer, App., 124 S.W.2d 664— 
In re Title Guaranty Trust Co., 
App., 113 S.W.2d 1053. 

Okl.—Corpus Juris cited in Parsons 
V. Crawford, 145 P.2d 932, 936, 193 
OkL 537. 

S.C.—Corpus Juris quoted in Car¬ 
michael r. Huggins, 70 S.B.2d 223, 
228, 221 S.C. 278—Scott v. Scott, 
67 S.E.2d 470, 316 S.C. 280—Cor¬ 
pus Juris q,uot«d In. All v. Prilla¬ 
man, 20 S.K.2d 741, 750, 200 S.C. 
279, 159 A.L.lt. 981. 

66 C.J. p 494 note 47. 

54. U.S.—Jacoby v. Shell Oil Co., 
C.A.I1L, 196 F.2d 855. 

III.—Stein V. Stein, 75 N.E.2d 869, 
398 Ill. 397—Gilbert v. Cohn, 30 
N.B,2d 19, 374 Ill. 462—Sharp v. 
Bradshaw. 12 N.B.2d 1, 367 HI. 526. 

Iowa.—Copeland v. Voge, 20 N.W.2d 
2, 237 Iowa 102. 

Ky.—^Langford v. Sigmon, 167 S.W,2d 
820, 292 Ky. 650. 

Mo.—Strype v. Lewis, 180 S.W.2d 
688, 362 Mo. 1004, 166 A.L.R. 99. 

Okl.—Bingham v. Worley, 149 P.2d 
253, 194 Okl. 238. 

S.C.—Corpus Jttris quoted la Car¬ 
michael V. Huggins, 70 S.B.2d 223, 
228, 221 S.C. 278—Corpus Juris 
quoted ia All v. Prillaman, 20 S.E. 
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2d 741, 750, 200 S.C. 279, 159 A.L.R. 
9S1. 

65 C.J. p 494 note 48, 

55. U.S.—Jacoby v. Shell Oil Co., C. 
A.I11.. 196 F.2d 855—Chain O’Mines 
V. United Gilpin Corp., C.C.A.Ill., 
109 F.2d 617, certiorari denied 61 
S.Ct 14, 311 U.S. 650, 85 L.Ed. 
422. 

Ill.—Wood V. Armstrong, 81 N.E.2d 
468, 401 HI. Ill—Gilbert v. Cohn, 
30 N.B.2d 19, 374 Ill. 452—Jolicoeur 
V. Brown, 45 N.B.2d 1010, 317 Ill. 
App. 381. 

S.C.—Scott V, Scott, 67 S.B.2d 470, 
216 S.C. 280—All V. Prillaman. 20 
S.B.2d 741, 200 S.C. 279, 159 A.L,R. 
981. 

65 C.J. p 493 note 46 [a]. 

56. U.S.—Jacoby v. Shell Oil Co., C. 
A,IU., 196 F.2d 855. 

Ala.—Enterprise Auto Co. v. Huey, 
87 So. 91, 204 Ala. 636. 

S.C.—Corpus Juris aaoted ia Car¬ 
michael V. Huggins, 70 S,E.2d 223, 
228, 221 S.C. 278—Corpus Juris 

attoted la All V. Prillaman, 20 S.E. 
2d 741, 750, 200 S.C. 279, 159 A.L. 
R. 981. 

57. Ill.—Jones V, Washington. 107 N. 
E.2d 672, 412 Ill. 436—Bremer v. 
Bremer, 104 N.B.2d 239, 411 Ill. 
454—Kester v. Crilly, 91 N.E.2d 
419, 405 Ill. 425—Wood v. Arm¬ 
strong, 81 N.B.2d 468. 401 Ill. Ill 
—Clark V. Clark. 76 N.E,2d 446, 808 
Ill. 592—Scherman v. Scherman, 71 
N.E.2d 16, 395 Ill. 574—Moneta v. 
Hoinacki, 67 N.E.2d 204, 394 Ill. 
47—Galvin v. O’Neill, 66 N.E.2d 
403, 393 Ill. 476. 

Where undue influence and lacoai- 
petency do not appear, and relation¬ 
ship between the parties is not one 
ordinarily known as confidential in 
law, evidence to establish a confi¬ 
dential relationship must be certain 
and cannot arise from suspicion or 
from infreauent or unrelated acts.— 
Kahan v. Greenfield, 67 A.2d 567, 166 
Pa. Super. 148. 

Process of elimination 
Proof of fiduciary or confidential 
relationship may be made by proc¬ 
ess of elimination as well as by af¬ 
firmative documentary evidence.— 

Grand Trunk Western R. Co. v. Chi¬ 
cago & Western Indiana R. Co., C.C.A. 
III., 131 F.2d 215. 

58. U.S.—^Young V. Bradley, C.C.A 
Ohio, 142 F.2d 658, certiorari de- 

1 nied 65 S.Ct. 130, 323 U.S. 776, 89 
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ant,®^ or that he wrongfully acquired possession of 
the property as to which the trust is sought^® 

Positive and uncontradicted testimony of the 
existence of facts sufficient to give rise to a con¬ 
structive trust need not necessarily be adopted as 
true by the trial judge, if he is not convinced there¬ 
by;^! and testimony given long after the transac¬ 
tion in question, and after the parties concerned 
are dead, although positive and not contradicted by 
other testimony, is to be regarded with serious mis- 
givings.®^ The party seeking to show such a trust 
need not introduce a larger body of evidence than 
may be introduced by the adverse party, nor is it re¬ 
quired that the proof have the certainty of math¬ 
ematical demonstration.®^ Where the person seek¬ 
ing to establish a constructive trust makes out a 
prima facie case, the adverse party must overcome 
it by a preponderance of the evidence.®^ 

As dependent on number of zvitnesses. The suf¬ 
ficiency of the proof offered to establish a construc¬ 
tive trust does not necessarily depend on the num¬ 
ber of witnesses testifying to the facts relied on,®® 


89 C.J.S. 

and if the testimony of one witness is clear and 
convincing, it may be sufficient.®® The party seek¬ 
ing to establish the trust need not introduce a greater 
number of witnesses than may be introduced by the 
adverse party,®'^ and a mere conflict in the testi¬ 
mony of witnesses does not render the evidence un¬ 
clear or indecisive so as to preclude impressment 
of a constructive trust.®® Where, however, the par¬ 
ties themselves are the only witnesses, and their 
testimony is in conflict, and there is no corroborative 
evidence of any kind, the evidence cannot be said 
to be so clear and satisfactory as to establish a 
trust.® 9 

b. Sufficiency of Evidence in Particular Cases 

Evidence has been held sufficient or has been held in¬ 
sufficient to satisfy the degree of proof required to es¬ 
tablish a constructive trust or particular elements the.re- 
of. 

Applying the general rules, discussed supra sub¬ 
division a of this section, as to the high degree of 
proof required in order to establish a constructive 
trust, it has been held, in numerous particular cases, 
that the evidence was sufficient to warrant the im- 


L.Ed, 619, motion denied 60 S.Ct. 
2G6—^Pratt V. Shell Petroleum 
Corp., C.C.A.Kan., 100 F.2d 833, cer¬ 
tiorari denied 59 S.Ct. 775, 306 U. 
S. 659. 83 L,Ed, 1056—Twohig v. 
Lawrence Warehouse Co., D.C.Iowa, 
118 P.Supp. 322. 

Wash.—Ockfen v. Ockfen, 213 P.2d 
614, 35 Wash.2d 439. 

Slight evidence 

It has been held, however, that 
slight evidence will sustain a claim 
that a fiduciary has failed in per¬ 
formance of his obligations to his 
principal and justify Imposition of a 
constructive trust,—^Whitsell v. Por¬ 
ter, 217 S.W.2d 311, 309 Ky. 247. 

CixcTunstaxLces as a whole 
In oil company’s action against 
geologist formerly employed by it 
and his business associates to im¬ 
press constructive trust on property 
acquired by them by purloining the 
■oil company’s confidential informa¬ 
tion and diverting it to their own j 
gain, it was unnecessary that plain- | 
tiff establish every transaction with 
separate, independent, and isolated 
proof of influence and effect of geo¬ 
logist’s information on that particu¬ 
lar transaction viewed in vacuo, and 
It was enough that circumstances, 
taken as whole, constituted clear, 
convincing, and trustworthy proof as 
to each transaction.—^Hunter v. Shell 
Oe €?6., CAlTei., 198 F.2d 485. 

69b Pa.—Wells v. Well^ Com.PI., 33 
. WashOoi 309. 

Washb—McGregor v- McGregor* 171 
P.2a 694, 26 Wash.2a 61L I 


[ Kepresentations 

Clear and convincing evidence of 
representations made by a grantee 
to hold property in trust for a gran- 
I tor, and of the intention at the 
time not to fulfill the represented 
promise is necessary to create a con¬ 
structive trust for the grantor.—^Rob¬ 
inson V. Linfield College, D.C,Wash„ 
42 P.Supp. 147, affirmed, C.C.A., 138 
P.2d 805, certiorari denied 64 S.Ct. 
262, 320 U.S. 795, 88 L.Ed. 479. 

60. Iowa.—Copeland v. Toge, 20 K. 
W.2d 2, 237 Iowa 102. 

61. Cal.—Turman v. Ellison, 174 P. 
396, 37 Cal.App. 204. 

62. Cal.—Turman v. Ellison, supra. 
Pa.—Corpus Juris cited in In re Tut¬ 
tle's Estate, 200 A. 921, 924, 132 
Pa.Super. 356. 

63. Me.—Austin v. Austin, 191 A. 
276, 135 Me. 155. 

64. Mont.—^Mather v. Musselman, 
257 P. 427, 79 Mont. 566. 

65 C.J. p 494 note 62. 

Self-defense 

In suit against decedent’s widow to 
impress constructive trust for dece¬ 
dent's heirs and next of kin on realty 
owned by decedent and defendant as 
tenants by entirety until defendant 
shot and killed decedent, burden was 
on defendant to establish by prepon¬ 
derance of evidence that she shot de¬ 
cedent in self-defense, as claimed by 
her.—Colton v. Wade, DehCh.,, 96 A. 
2d 840. 

Proof beyond question 
Under complaint to impress trust 
on land purchased by broker at in- 
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stance of complainant, broker who 
asserted an interest in the realty oth¬ 
er than that of broker was required 
to prove such interest beyond ques¬ 
tion, to show good faith and that 
his interest was well-known to com¬ 
plainant at the time of employment. 
—Gabel v.- Kilgore, 26 So.2d 166, 157 
Fla. 420. 

65. Ill.—Jones V. Felix, 28 N.E.2d 
706, 372 Ill. 262—Miller v. Miller, 
112 N.E. 331, 272 Ill. 468. 

66. Ill.—Mauricau v. Haugen, 56 N. 
E.2d 367, 387 Ill. 186—Jones v. Fe¬ 
lix, 23 N.E.2d 706, 372 Ill. 262. 

Tex.—Sykes v. Sykes, Civ.App., 261 
S.W. 797, error refused. 

65 C.J, p 494 note 64. 

67. Me.—^Austin v. Austin, 191 A. 
276, 135 Me. 155. 

68. Okl.—Poe V. Poe, 256 P.2d 153, 
208 Okl. 406. 

69. Md.—Clark v. Clark, 114 A. 722, 
139 Md. 38. 

Surrender of contract 
Plaintiff’s uncorroborated and un¬ 
convincing testimony that contract 
for purchase of three tracts of realty 
entered into by plaintiff and defend¬ 
ant had not been surrendered except 
so far as necessary to permit plain¬ 
tiff to become sole purchaser of the 
one tract would not be accepted as 
true for purpose of establishing a 
constructive trust, where plaintiff’s 
testimony was contradicted by de¬ 
fendant and by vendor who was a dis¬ 
interested witness and was not al¬ 
leged to have been a party to any 
fraud against plaintiff.—^Hughes v. 
Helzer, 186 P.2a 637, 182 Or. 205. 
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pressment of such a trust,70 but the evidence in other i sufficient for this purposej^ 

cases has been held not of such character as to be | The sufficiency of the evidence to establish par- 


70 . us —K.'isishkf' V. Keppler, C.C. 
A.Okl., 15S F.2d son—Strates v. Dl- 
motsis, C.O.A.Tt‘X, 110 F.2d 374, 
certiorari denied 61 S.Ct. 24, 311 U. 
S. 666, 85 L.13d. 427. 

Alaska.—Pilgrim v. Grant, 9 Alaska 
17. 

Ariz.—Shackelford v. Swantek, 153 P. 
2d 634, C2 Ariz. 86. 

Ark.—Colo V. Williams, 220 S.W.2d 
821, 215 Ark. 366—^Ladd v. Bones, 
214 S.W.3d 353. 213 Ark. 1030— 
Skolly on Co. V. Johnson, 194 S.W. 
2d 425, 209 Ark. 1107—-Suggs Vt. 
Valentine, 160 S.W.2d 890, 204 Ark. 
86 . 

Cal.—Stromerson v, Averill, 141 P.2d 
732, 22 Cal,2a 808—Aho v. Kusnert, 
87 P.2d 358, 12 Cal.2d 687—Stoble 
V. Stobie, 263 P.2d 766, 116 CaLApp. 
2d 360—Dalakis v. Paras, 194 P.2d 
736, 86 C<a,App.2d 243—Rankin v. 
Satir. 171 P.2d 78, 76 Cal.App.2d 
691—^Jarkieh v. Badagliacco, 170 P. 
2d 994, 76 Cal.App.2d 505—Tobola 
V. Wholey, 170 r.2<i 962, 75 Cal. 
App.2d 361—^Forbes v. Forbes, 169 
P.2d 661, 74 CaI.App.2d 036—Lyttle 
V. Pickling. 164 P.2d 842, 72 Cal. 
App.2d 383—Adums v. Bloom, 142 
P.2d 77B, 61 Cal.App.2d 315—Alrola 
V. Gorham, 133 P.2d 78, 66 CaJl.App. 
3d 42—Niles V. Louis H. Rapoport 
& Sons, 128 P.2d 60, 63 Cal.App.2a 
644—Bradbury v. Bradbury, 126 
P.2d 673, 62 Cal.App,2d 647—Samp¬ 
son V. Bruder, 118 P.2d 28, 47 Cal. 
App.2d 431—I’russlng v. Bates, IIB 
p.2d 864, 46 Cal.App.2d 347—Pel- 
lerito V. Dragna» 105 P.2d 1011, 41 
Cal,App.2d 85 —Robertson v. Sum- 
merll, 102 P.2d 347, 39 Cal.App.2d 62 
—Taylor v. Uunnoll, 23 P.2d 1062, 
183 Cal.App. 177. 

Fla.—^Allen V. Fatham, 66 So.2d 337 
—Ballard v, Gilbert, 65 So.2d 723 
—City of Sarasota v, Dixon, 1 So. 
2d 198, 146 Fla. 369. 

Ga.—Hudson v. Evans, 32 S.E.2d 798, 
198 Ga, 776—Allen v. Allen, SI S.E. 
2d 483, 198 Ga. 269—Crosby v. 
Rogers, 30 S.B.2d 348, 107 Ga. 616 
—^Pittman v. Pittman, 26 S.E.2d 
764, 196 Ga. 897. 

Ill.—BIzao V. Rizzo, 120 N.E.2d 646, 
Z 291—^Bremer v. Bremer, 104 

N,B.2d 299, 411 Ill. 464—Stephenson 
V. KuUchek, 101 N.BI.2d 642, 410 Hi. I 
139—Stelnmetz v. Kern, 32 N.B.2d 
161, 376 lU. 616—Suchy v. Hajlcek, 
4 N.E.2d 836, 864 Ill. 602—Harmony 
Way Bridge Co. v. Leathers, 187 N. 
B, 432, 363 Ill. 878—Kreger v. Hart, 
271 IlLApp. 362. 

Iowa.—Stegemann v. Bendlxen, 260 
N.W. 14, 219 lo-wa 1190, 

Ky.—Crawford v. Crawford, 283 S-W. 
2d 605, 813 Ky. 746—Cape v, Leach, 
142 S.W.2d 971, 288 Ky. 662—Hull 
v. Simon, 128 3.W.2d 984, 278 Ky. 
442. 


La.—^Williams v. Watts, App., 195 So. 
54. 

Md.—Carter v. Abramo, 93 A.2d 546, 
201 Md, 339—Bass v. Smith, 56 A. 
2d 800, 189 Md. 461—Levine v. 
Schofer, 40 A.2d 324, 184 Md. 205— 
O'Connor v. Estevez, 86 A.2d 148, 
182 Md. 541. 

Mich.—^Digby v. Thorson, 30 N.W.2d 
266, 319 Mich. 524—Ryan v. Chopp, 
22 N.W.2d 363, 314 Mich. 265— 
Nichols Vi. Martin, 269 N.W. 183, 
277 Mich. 305. 

Miss.—Rhoads v. Peoples Bank & 
Trust Co., 27 So 2d 652, 200 Miss. 
606. 

Mo.—Collins V. Shive, 261 S.W.2a 58. 
Mont.—Opp V. Boggs, 193 P.2d 379, 
121 Mont. 131—Whitcomb v. Koech- 
el, 158 P.2d 406, 117 Mont. 329. 
Neb.—Maca v. Sabata, 34 N.W.2d 267, 
150 Neb, 213—Watkins v. Waits, 28 
N.W.2d 206, 148 Neb. 543—Tuttle v. 
Wyman, 18 N.W.2d 744, 146 Neb. 
146—^First Trust Co. of Lincoln, 
Neb., V. Hammond, 300 N.W. 808, 
140 Neb. 330, opinion supplemented 
4 N.W.2a 874, 141 Neb. 756—Wilcox 
V. Wilcox, 293 N.W. 378, 138 Neb. 
510—Sohurman v. Pegau, 286 N.W. 
921, 136 Neb. 628—Lamb v. San- 
dall, 281 N.W. 37, 135 Neb. 300. 
N.J.—Laurlno v. Laurino, 100 A.2d 
301, 28 N-J.Super. 119—Ricker V. 
Poltock, 65 A.2a 94, 1 N.J.Supor. 
499_Gentile v. Gentile, 60 A.2d 315, 
142 N.J.Ed. 383—Goldstein v. Mar- 
sella, 42 A.2a 772, 136 N.J.Eq. 621, 
affirmed 45 A.2a 667, 137 N.J.Eq. 
613—Wernlck v. Wernick, 174 A. 
440, 116 N.J.Eq. 450. 

N.M,—^Loveridgo v. Loverldge, 198 P. 

2d 444, 52 N.M. 363. 

N.T,—Bacolas v. Pinalis, 68 N.T.S. 
2d 623, 271 App.Div. 1040—Chap¬ 
man V. Chapman, 61 N.T.S.2d 8, 
270 App.Div. 896—Ciufo v. Ciufo, 
60 N.T.S.2d 848, 186 Mlsc. 1000— 
In re Van Mufiling's Estate, 277 
N.T.S. 684, 164 Misc. 300. 

Ohio.—Bzzo V. Bzzo, 117 N.E.2a 711, 
j 96 Ohio App. 126. 

Okl.—^Exchange Bank of Perry v. 
Nichols, 164 P.2d 867, 196 Okl. 283 
—^Renegar v. Bruning, 123 P.2d 686, 
190 Okl. 840. 

Pa.—^Rlnios v, Trltsch, 69 A.2d 120, 
$63 Pa. 127—^Hamberg v. Barsky, 
60 A.2d 846, 355 Pa. 462—Affierbach 
V. Burns, 66 Pa.Dist. & Co. 37— 
Schwarz v. Keighler, Com.PL, 31 
DelCo. 261. 

B.I.—Joslln V. Astle, 194 A, 703, 59 

R. I. 182. 

g,G......X>omlnlck v. Rhodes, 24 S.E.2d 

168, 202 S.C. 139. I 

S.D.—Fischer v. Bunch, 16 N.W.2d| 
641, 70 S.D. 240—^Reinhard Bros. | 
Co. r. Swanson, 207 N.W. 102, 49 

S. D. 256. 

Te*.—Elick r. Schiller, 240 S.W.2d^ 
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997, 160 Tex. 363—^iCinzbach Tool 
Co. V. Corbett-Wallace Corp., 160 
S.W.2d 509, 138 Tex. 665—Wise v. 
Haynes, Civ.App., 103 S.W.2d 477 
—Bush V. Gaffney, Civ.App., S4 
S.W.2d 759. 

Utah.—^Hawkins v. Perry, 253 P.3a 
372—^Free v. Farnworth, 144 P.2d 
532, 105 Utah 583. 

Va.—^Byars v. Stone, 42 S.E.2d 847, 
186 Va. 618—Horne v. Holley, 188 
S.E. 169, 187 Va. 234. 

Wash.—^Arneman v. Arneman, 264 P. 

2d 256, 43 Wash.2d 766. 

65 C.J. p 494 note 56 [a]. 

Purchase at Judicial sale 
Evidence authorized determination 
that defendant purchasing land at a 
judicial sale pursuant to agreement 
with other heirs, held land under a 
constructive trust as a fiduciary for 
other heirs no-twithstanding, in ab¬ 
sence of fiduciary relationship, evi¬ 
dence was not of that clear and con¬ 
vincing character required to support 
a finding of a constructive trust.— 
Whltsell V. Porter. 217 S.W.2d 311, 
309 Ky. 247. 

^ 71. U.S.—Troyak v. Enos, C.A.Ind., 
204 F.2d 586—Solomon v. Boschulte, 
C.A.Virgin Islands, 200 F.2d 482— 
Falk V. C. X. R.. C.A3, 189 F.2d 806, 
certiorari denied 72 S.Ct. 89, 342 U. 
S. 861, 9$ L.m± 648—Robinson v. 
Linfleld College, D.C.Wash„ 42 F. 
Supp. 147, affirmed, C.C.A., 136 F.2d 
806, certiorari denied 64 S.Ct. 262, 
320 U.S. 796, 88 L.Bd. 479—Gorham 
V. U. S., Ct.Cl.. 119 F.Supp. 409. 
Ala.—Sparkman v, Williams, 71 So. 
2d 274, 260 Ala. 472—^Duncan v. 
Leonard, 37 So.2d 210. 

Ark.—Neill v. Neill, 257 S.W.2d 26, 
221 Ark. 873—^McDaniel v. McDan¬ 
iel, 249 S.W.2d 126, 220 Ark. 614 
—^McNutt V. Carnes, 210 S.W.2d 
290, 213 Ark. 346—Ripley v. Kelly, 
183 S.W.2d 793, 207 Ark. 1 Oil- 
Bishop V. Gregory, 144 S,W.2d 1083, 
201 Ark. 448—^Wofford v. Jackson, 
111 S.W.2d 642, 194 Ark. 1049. 

Cal.—Sully V. Kern Drilling Corp., 
App., 272 P.2d 549—Stoner v. Laid- 
ley, 267 P.2d 486, 118 Cal.App.2d 
50—Suklaslan v. Shakarion, 252 P. 
2d 956, 116 Cal.App.2d 798—Davis 
V. Basalt Rock Co., 237 P.2d 338, 107 
Cal.App.2d 436, motion denied 250 
P.2d 254, 114 Cal.App.2d 300— 
Kingsley v. Carroll, 234 P.2d 1039, 
106 Cal.App.2d 358—Foley v. River¬ 
side Iron & Steel Corp., 221 P.2d 
998, 99 Cal.App,2d 431—Peterson 
V. Wilson, 199 F.2d 767, 88 Cal.App. 
2d 617—^Plxweve Aircraft Co. v. 

' Greenwood, 173 P.2d 333, 76 Cal. 
App.2d 846—^Redsted v. Weiss, 167 
P.2d 736, 73 Cal.App.2d 889—Palm¬ 
er V. Burnham, 165 P.2d 60, 72 Cal. 
App. 2d 626—^Bisenraenger v. Elsen- 
menger, 139 P.2d 63, 59 Cal.App.2d 
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536—SmitU v. Smith, 118 P.2d 487. 
47 Cal.App.2d 574—O’Brien v. 
Markham, 99 P.2d 583, 37 Cal.App. 
2d 381—McMurray v. Sivertsen, S3 
P.2d 48, 28 Cal.App.2d 541. 

Colo.—Predell v. Eickhoff, 142 P.2d 
1006, 111 Colo. 465. 

Del.—Colton v. Wade, Ch., 95 A.2d 
840. 

Fla.—Lightfoot V. Pogers, 54 So.2d 
237—Bennett v. Bennett, 26 So.2d 
650, 157 Fla. 627—First Nat. Bank 
V. Southern Lumber & Supply Co., 
145 So. 594, 106 Fla. 821. 

Ga.—^Wages v. Wages, 42 S.E.2d 481, 
202 Ga. 155. 

Ill.—Glasser v. Bssaness Theatres 
Corp., Ill N.E.2d 124. 414 Ill. 180 
—Evans V, Berko, 97 N.E.2d 316, 
408 Ill. 438—Stem v. Stein, 75 N.E. 
2d 869, 398 Ill. 397—^Bydalek v. By- 
dalek, 71 N.E.2d 19, 396 Ill. 65— 
Moneta v. Homacki, 67 N.E.2d 204, 
394 Ill. 47—Galvin v. O’Neill, 66 
N.E.2d 403, 393 Ill. 475—Guffey v. 
Washburn, 46 N.E.2d 971, 382 Ill. 
376—Jones v. Felix, 23 N.E.2d 706. 
372 Ill. 262—Sharp v. Bradshaw, 
12 N.E.2a 1, 367 Ill. 526—Anchor 
Realty & Inv. Co, v. Rafferty, 32 
N.E.2d 394, 308 Ill.App. 484—Boro- 
vansky v. Para, 28 N.B.2d 174, 306 
IlLApp. 60. 

Ind.—Hare v. Chisman, 101 N.E.2d 
268, 230 Ind. 333. 

Iowa.—^Rorem v. Rorem, 59 N.W.2d 
210, 244 Iowa 980—England v. Eng- 
land, 61 N.W.Sd 437, 243 Iowa 274 
•—^Weaver v. Perkins, 47 N.W.2d 
240, 242 Iowa 907—^Wilder v. Con- 
Ion, SO N,W.2a 764, 239 Iowa 187— 
biiaw V. Addison, 28 N.W.2d 816, 
239 Iowa 377—Copeland v. Voge, 
20 N.w.2d 2, 237 Iowa 102—Craw¬ 
ford V. Couch, 15 N.W.2a 633, 234 
Iowa 1246. 

Kan.—Rasmussen v. Rasmussen, 84 
P.2d 919, 148 Kan. 649. 

Ky.—Cornett v. Combs, 265 S.W.2d 
482—Panke v. Panke, 252 S.W.2d 
909—May v. May, 223 S.W.2d 362, 
311 Ky. 74—^Deaton r. Bowling, 196 
S.W.2d 603, 302 Ky. 829—Clark v. 
Smith, 66 S.W.2d 93, 252 Ky. 50. 

Md.—Masters v. Masters, 89 A.2d 576, 
200 Md. 318—^Pasman v. Pottash- 
nick, 51 A.2d 664, 188 Md, 105— 
Hayward v. Campbell, 199 A. 530, 
174 Md. 540—Garner v. Garner, 190 
A. 243, 171 Md. 603. 

Mass.—Keith v. Keith, 73 N.E.2d 
825, 321 Mass. 460—Di Burro v. 
Bonasia, 71 N.E.2d 401, 321 Mass. 
12—Plumer v. Luce, 39 N.E.2d 9 61, 
310 Mass. 789. 

Mich.—^Potter w. Lindsay, 60 N.W.2d 
133, 337 Mich. 404—Bailey v. Bai¬ 
ley, 32 N.W.2d 429, 821 Mich. 166— 
Bice V. AJIen, 28 N.W.2d 91, 318 
Mich. 245—Fahey v. Pell, 17 N.W. 
2d 183, 310 Mich. 280. 

Miss.—Stovall v. Stovall, 67 So.2d 
391, 218 Miss. 364. 

Mo.—^Aronson v. Spitcaufsky, 260 S. 
W.2d 548—^Milgram v. Jiffy Equip¬ 


ment Co„ 247 S.W.2d 668, 362 Mo. 
1194, 30 A.L.R.2d 925—Thomason 
V. Beery, 235 S.W.2d 308, 361 Mo.' 
424—Vardell v. Vardell, 222 S.W. 
2d 763—^Blick v. Nickel Sav., Inv. 
& Bldg. Ass’n, 216 S.W.2d 509— 
Beach v. Beach, 207 S.W.2d 481— 
Maguire v. W^ander, 193 S.W. 2d 
900—Suhre v. Busch, 123 S.W.2d 8, 
343 Mo. 679—Parker v. Blakeley, 
93 S.W.2d 981, 338 Mo. 1189—^Ulrici* 

V. Boeckeler, 72 Mo.App. 661. 
Mont.—Lewis v. Bowman, 121 P.2d 

162, 113 Mont. 68. 

Neb.—Paul v. McGahan, 57 N.W 2d 
283. 156 Neb. 656—^Jenkins v. Jen¬ 
kins, 36 N.W.2d 637, 151 Neb. 113 
—McCormick v. McCormick. 33 N. 

W. 2d 543, 150 Neb. 192—Standidge 
V. Creveling, 6 N.W.2d 56, 142 Neb. 
334. 

Nev.—Hannig v. Conger, 19 P.2d 769, 
54 Nev. 388. 

N.H.—Hatch v. Rideout, 65 A.2d 702, 
95 N.H. 431. I 

N.J.—Gray v. Bradley, 62 A.2d 139, 1 
N.J. 102—Galbierczyk v. Galbier- 
czyk, 76 A.2d 905, 10 N.J.Super. 
206—^Bebe Realty Associates v. Alt¬ 
shuler, 41 A.2d 272, 136 N.J.Eq. 273, 
affirmed 45 A.2d 499, 137 N.J.Eq. 
458—Grubman v. American General 
Corp., 23 A.2d 578, 130 N.J.Eq. 607 
—Selinger v. Selinger, 176 A, 193, 
117 N.J.Eq. 427. 

N.M.—Wright V. Holloway, 20 P.2d 
274, 37 N.M. 168. 

N.T.—Greenberg v. Greenberg, 23 N. 
T.S.2d 606, 260 App.Div. 949, ap¬ 
peal denied 25 N.T.S.2d 999, 261 
App.Div. 836—^Heaslip v. Barnshaw, 
129 N.Y.S.2d 433—Neely v. Neely, 
99 N.Y.S.2d 809, affirmed 98 N.Y.S. 
2d 206, 277 App.Div. 876—In re 
Cohen’s Estate, 98 N.Y.S,2d 883— 
Sargent v. Bascombe, 90 N.Y.S.2d 
115—^Wojtkowuak v. Wojtkowiak, 85 
N.T.S.2d 198, affirmed 81 N.Y.S.2d 
171, 273 App.Div. 1052, 

N.C.—Sheppard v. Sykes, 44 S.B,2d 
54, 227 N.C. 606—Atkinson v. At-i 
kinson, 33 S.E.2d 666, 225 N.C. 120, 
—Winner v. Winner, 23 S.B.2d 251, j 
222 N.C. 414. i 

N.D.—^Lander v. Hartson, 47 N.W.2d 
211, 77 N.D. 923. 

Ohio.—^Kuck V. Sommers, App., 100 
N.E. 2d 68—Shaw v. Perry, App., 95 
N.E.2d 585—Chambers v. Weiskopf, 

5 Ohio Supp. 350. 

Okl.—^Harper Finance Co. v, Goodall, 
266 P.2d 627—Dodd v. Kane, 218 P. 
2d 1047, 203 Okl. 156—Murphree v., 
Brotherhood of R, R. Trainmen, 
173 P.2d 926, 197 Okl. 627—Jones , 
V. Jones, 148 P.2d 989, 194 Okl. 228 i 
—Wade V. McKeown, 145 P.2d 961, | 
193 Okl. 415—^Parsons v. Crawford. 
145 P.2d 932, 193 Okl. 537—Allen v. 
Jones, 110 P.2d 911, 188 Okl. 546— 
Guyer v. London, 102 P.2d 875, 187 
Okl. 326—Oliphant v. Rogers, 95 
P.2d 887, 186 Okl. 70—Johnson v. 
Rowe, 89 P.2d 965, 185 Okl. 60. 
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i Or.—^Evans V. Trude, 240 P.2d 940, 
193 Or. 648—Hughes v. Helzer, 185 
P.2d 537, 182 Or. 205—Callan v. 
Western Inv, & Holding Co., 72 P.2d 
48, 157 Or. 412—Dahl v. Simonsen, 
70 P.2d 49, 157 Or. 238. 

Pa.—Barrett v. Heiner, SO A.2d 729, 
367 Pa. 510—^Danner v. Danner, 77 
A.2d 217, 366 Pa. 17S—Long v. 

Long, 65 A.2d 683, 361 Pa. SOS- 
Gray V. Leibert, 53 A 2d 132, 357 
Pa. 130—Moffltt V. Moffltt, 16 A. 2d 
418, 340 Pa, 107—In re McLean’s 
Estate, 4 A,2d SIS, 333 Pa. 293— 
Bratsch v. McCarthy, 15 A.2d 404. 

, 141 Pa.Super. 490. 

R. I.—Larocque v. Larocque, 58 A.2d 
633, 74 R.I. 72. 

S. C.—Carmichael v. Huggins, 70 S.E. 
2d 223, 221 S.C. 278—Scott v. Scott, 
57 S.E.2d 470, 216 S.C. 280. 

I S.D.—^Kelly v. Gram, 38 N.W,2d 460, 
i 73 S.D. 11—^Jones v. Jones, 291 N. 
W. 679. 67 S.D. 200. 

! Tex.—Crumpton v. Scott, Civ.App., 
250 S.W.2d 953, error refused no 
reversible error—^Mellette v, Hud- 
stan Oil Corp., Civ.App., 243 S.W. 
2d 438. error refused no reversible 
error—Paddock v. Siemoneit, Civ. 
App., 214 S.W.2d 651, reversed on 
other grounds 218 S.W.2d 428, 147 
Tex. 571, 7 A,L.R.2d 1062—Morrison 
I V. Parmer, Civ.App., 210 S.W.2d 
245, reversed on other grounds 213 
S.W.2d 813, 147 Tex. 122—Wink V. 
Wink, Civ.App., 169 S.W.2d 721— 
Elbert v. Waples-Platter Co., Civ. 
App, 156 S.W.2d 146, error refused 
—Hamilton v. Keller, Civ.App., 148 
S.W.2d 1011. 

Utah,—Upton v. Heiselt, 223 P.2d 428 
—^Peterson v. Peterson, 141 P.2d 
882, 105 Utah 133—Ives v. Grange, 
134 P. 619, 42 Utah 608. 

Wash.—Ockfen v. Ockfen, 213 P.2d 
614, 36 Wash.2d 439—Georges v. 
Loutsis, 146 P.2d 901, 20 Wash.2d 
92—Saunders v, Visser, 146 P.2d 
898, 20 Wash.2d 58—^Parley v. Da¬ 
vis, 116 P.2d 263, 10 Wash.2d 62, 
155 A.L.R. 1302—Lally v. Johnson, 
60 P.2d 249, 187 Wash. 511—^Board- 
man v. Watrous, 35 P.2d 1106, 178 
Wash, 690. 

W.Va,—Zogg- V. Hedges, 29 S.E.2d 
871, 126 W.Va. 623, 152 A.L.R. 991 
—^Honaker v. City of Princeton, 25 
S.E.2d 772, 125 W.Va. 672. 

Wyo.—Carpenter & Carpenter v. 
Kingham, 109 P.2d 463, 56 Wyo. 
314, modified on other grounds and 
rehearing denied 110 P.2d 824, 66 
Wyo. 314. 

65 C.J. p 494 note 56 [b]. 

Diverted funds 

In suit to impress trust on realty 
allegedly purchased by defendant 
with funds diverted from plaintiff’s 
business, evidence was insufficient to 
sustain finding that diverted funds 
were used in purchase so as to sub¬ 
ject such property to trust lien.— 
Picciano v. Miller. 137 P.2d 788. 64 
Idaho 769. 
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ticular elements of a cause of action for the im- i structive fraud,^* circumstances rendering it in- 
position of a constructive trust has also been ad- I equitable for defendant to hold title to property,^* 
judicated, including such elements as actual or con- | and defendant’s receipt or possession of property 


73. avia«aoa haU rafflelaBt 

(1) To show acluaJ or constructive 
fraud la'noxallv. 

U.S—Sodeiatrom v. Kungsholm Dak- 
ine Co.. C.A.I11, 189 F 2d 10OK— 
StrateH v Diinotsls, CC.ATex, 110 
F.2d 374. certiorari denied <»1 act 
24. 311 US. C6C, 85 L Ed 427. 
Ciil—IlarriB v Lee. 26C r.2d 534. 123 
Cal.App 2d 177—^Air rurillcatioh V. 
Carle. 221 P.2d 700. 99 ralAi>p.2d 
258—Fonimn v. Guldberu, 108 l’.2d 
983, 42 Cal.App. 308—Zaicmliii v. 
Wooda. Cl P.2d 976, 17 Cal App 2d 
309 

Del —Greenly v Greenly, 49 A 2d 126. 
20 DelCh- 207. 

Fla—Ballard v Gilbert. 65 So 2d 723 
III—Dakalls v. Bressler, 115 N.E 2d 
323, 1 II1.2d 72—^Kimbrough v. 

Barker. lOl N.BL2d 017. 344 Ill. 

App 483 

Iowa—H.ince v. Gaddis, 284 NW. 
468, 220 Iowa 531. 

Mana—JurewicB v. Jurewic*. 58 N E 
2d 832. 317 Mass 612—Citv of Bos¬ 
ton V. .SuntOflUOSBO, 30 N E 2d 278, 
307 Moss 302 < 

Mich—Kren v. Rubin, €1 NW.2d 9. 

338 Mich 288. < 

Minn,—Crowley v. Crowley, 18 NW. 

2d 40, 219 Minn 341. 

Neb —Tuttle v. Wyman, 18 N W 2(1 
744, 14fi Neb 140. 

Ohio—Hey v. Cummer, 97 N E 2d 702, 
89 Ohio App. 104 

Tex—Edwards v. Strong, 213 S.W 2d 
979, 147 Tex. 156—Pope v. Garrett, 
211 aw 2d 6.';9. 147 Tex. 18, 

Utah—Pony v McConkio, 2G4 P.2d 
852. 1 ITtaJi 2d 189 

Va—^NlcholPon v Shockoy, 64 SE 
2d 813. 192 Va. 270. 

66 C.J. P 496 note 67 fal. 

(3) To support conclusion that de¬ 
fendant promised rccunveynnce with 
no intention of perforiuniB —^Burrows 
V Burrows, 28 r.2d 1072, ISO Cal.Aiip 
823. 

(3) To eatabllsh that liuhband's 
name was without authority inserted 
In deeds as joint Ki.(nt<'e with wife 
who alone owned the propel tv 
Muuricau v. Iltiuffen, 66 N B 2d SC7, 
387 Ill. ISC. 

(4) To sustain Undinp that party 
Who purchased realty from emplovee, 
record owner, had netunl kuo^^ ledge 
of employee's truhtcesblp—Adcock v. 
Merchants & Mfra. Bank of Ellihville, 
42 So.2d 427, 207 Mins 448. 

(5) To sustain finding that entire 
transaction had been fair and open. 
—Hitt V. Hitt. Okl. 268 P.2d 699. 

■vldeae* h«ld lunfflclea.t 

(1) To csluhlish actual or con¬ 
structive fraud gi'nerally 
tJ.S—^Troyuk v Enos, CA.Tnd.. 204 
F.2d 636—Shapiro V Rubens, CC.A. 


Ind., 166 F.Sd 660—Chain O'Mines 
v United Gilpin Corp , C.C A.I11, 
109 F2d 617. certiorari demod 61 
set 14. 311 U.S. 669. 85 L..Ed 422 
—Bohimnn v American I’aper 
Goods Co. DCNJ. G6 F.Supp 828 
—Uohinson v Linfield College, D C. 
Wash, 42 FSupp 147. afllrmed, C 
C.A . 136 F 2d SO-I. eertiornn di iin d 
64 S.Ct. 262. 320 US. 796. 88 L Bd 
479 

Aid—Bell V. Mobs, 183 So. 424, 236 
Ala 427. 

CaJ—Anderson v Stanshurv, 242 P. 
2d HOC. H8 Cnl 2d 707 —Maxxvrn v. 
Wolf. 183 r2d 649. 30 Cal 2d 631 
—In re Hama* Ealate, 72 P 2d 873, 

9 Cal.Sd 649—Spaulding v Jonea, 
2C6 P2d 637. 117 Cal.App 2d Gll— 
Cardozo v Bank of America Nat. 
Trust & Srv Aaq’n. 264 P 2d 949, 
116 Cal.App,2d 833—Weighlman v 
Badley, 218 P 2d 801, 113 Cal.App 
2d 698—I'hilp V. Hobart. 229 P.2d 
7&3. 103 Cal App 2d 446—Hewett v 
BinMieud. 122 P.2d 352, 49 Cal App. 
2d 607 

Colo—Woodruff V Clarke, 2112 r.2d 

I 737, 128 I'olo 387—^Pcarhammer v. 
Ccnti.U Bank & Trust Co, 221 F.2d 
1(165, 122 Culo 206. 

Conn —^Van Auken v. Tyrrell, 33 A 2d 
339. 130 <'t»nn 289. 

DC—America v Sheehan, 202 F2d 
213, 92 AppD.C. 80—Cahill v. Bry¬ 
an, 184 r.2d 277. 87 U B Apr U C. 
271 

Ill —Compton V. Compton, 111 N B 2d 
109. 414 111. 149—Jones v 'WaOnnp- 
ton, 107 NE2d 672, 412 Ill l.M.- - 
Evans v Berko, 97 N K 2d 31(.. 108 
111 438—Wood V Arm.'^lTonR. 81 

N.E 2d 468. 40J Ill lll—Murruy V, 
Bobrendt, 76 N E 2d 431. 5;)!l 111. 22 
—Galvin V O’Aeill, 66 N E 2d 403, 
393 111. 47!>—Glasher ^ E^MtiesH 
TJtcntres Corp. 104 N E 2(J 510. 346 
in App 72, allinucd 111 A' E 2d 124, 
414 JJl ISO—^Boimaiihky v Para, 
28 N E 2d 174, 30« III App. 60 

Ind—(^jKta V CuM.i, ArP, 115 N.E 
2d 516 

— .muiw V. Addison, 28 NW.2d' 
816, 2:i« low.i ;{77—M(ad v City 
Nut Bank o1 (Minton, 8 N W 2d 417, j 
2.72 low'rt 1276. 

Mich—^Iliee V Allen, 28 N W.2d 91, 
318 Mich 245— Winehell v Mi\ter, 
26 NW2d 147, 316 Mich 161— 
Fahey v Ptll, 17 N.W.Hd 183. 310 
Mich 280. 

Minn.—^Voegelc v. Mahoney, 64 N.W. 
2d 15. 237 Minn 43—Moc v. Oycn, 
296 NW 512, 203 Minn 496. 

Mi^f,_MerrifleId v Walters, 62 So. 
2d 361, 216 Mims 346—Wax v I’oiw, 
168 So 64, 175 MiSb 784. 

Mo—Welborn v. Rigdon, 231 S.W.2d 
127 —Trieseler v Jielinbacher, 168 
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SW2d 1080. 860 Mo. 807—Orrlck 
V Heheror. App., 124 S.W.2d 664. 
N J —Sonek V. Hill Bldg. & llioan 
Asn'n. 49 A 2d SOS. 138 N J Eq. 534. 
affirmed 62 A2d 862, 140 N.J.Eq. 
108. 

N.Y —Kata v. Kata. 131 N.T.S 2d 562. 
N C,—Winner v. Winner, 23 S.B.2d 
261. 222 N.a 414. 

Ohio—Kuck V. Sommers, App., 100 
N E 2d 68—Guarantee Title & Trust 
Co V. Moores, Com.Pl.. 68 N.E 2d 
366. ulllrmod. App.. 68 N E 2d 378. 
Okl —Trent v. Trent, 270 P 2d 063— 
Adorns V Adams, 266 P.2d 468, 208 
Okl 378—Dodd v. Kano, 218 P.2d 
1047, 203 Okl 166 

Pa —^Bnrrott v. Helner, 80 A 2d 729, 
367 I'a 610—Pregrad v. ITegrad, 
80 A.2d 68, 367 Pa 177—Jones v. 
Costlow, 36 A 2d 460, 349 Pa. 13G. 
SC—Gr(‘one v. Brown, 19 S.E.2d H4, 
199 S C 218. 

Tcnn.—^llofTner v. Hoffner, 221 S-W. 

2d 997. H2 Tcnn.App. 98. 

Tex—Smith V Bolin, Civ.App., 261 
S.W.2d 352, affirmed In part and re¬ 
versed m part on other grounds 
Sup, 271 S.W.2d 93—Brand v. Fal- 
V(“y, Civ App., 96 S.W.2d 168, error 
disnuKM‘d 

WhkIi --M< Gregor v. McGregor, 171 
P2d 694, 26 Wash 2d 611 
Wyo—Carpenter & Carpenter v 
Kinghnm. 109 P2d 46.7, 56 Wyo. 
314, mod 1 111 d on other ground.** and 
rehearing denied HO P2d 824, 66 
Wvo 314 

65 C .1. p 495 note 57 tb] 

(2) To Khow that certain defend- 
anlH purlicipated In the fraud 

U S —Soder'itroin v Kiinghliolm Bak¬ 
ing Co. CAin., 189 F.2d 1008. 

HI—I'achcLo V, August Bum Co. 
L.II1CB, 66 A.3d 705, 76 R I- 29.7. 

(3) To show notice by transferee 
(if fraud or wrongdoing in roniicutiun 
with tiansfci of property.—Gongre- 
gntion & Talmud Toruh Sons of Ift- 
racl of the Bronx v. Uarlem Sav. 
Bank, 48 N.Y.S 2d 882. 

(4) To sustain burden on parly 
acquiring title from trustee ex niftli- 
ticjo that she purchased in good laith 
for valuable consideration without 
notice of fniud—^Stephenson v. (Jold- 
en. 276 N.W. 849, 279 Mieh. 710 

73. Zhrideaoe held ■nffloieat 

M.C.—Dominick v, Rhodes, 24 SB.2d 
168, 202 S.C 139. 

Bvldeaoe held Inenfflaliiat 

(1) In general. 

—Warner Bros. Theatres v. Coop¬ 
er Foundation, C.AOkl., 189 F.2d 
826. 

Iowa.—Mead v. City Nat Bank of 
Clinton, 8 N.W.2d 417, 232 Iowa 
I 1276. 
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belonging to plaintiff Also, in particular cases, existence of an understanding,^® the existence of a 
the evidence has been held sufficient or insufficient to confidential or fiduciary relationship,'^® the abuse or 
show the making of a promise or agreement, or the 


Okl—^Adams v. Adams, 256 P.2d 468, 

208 Okl. 378. 

(2) To Hhow unjuat enrichment. 

Cal —Anderson v. Stansbury, 242 P 
2d 305. 38 Oul 2d 707. 

FI C —(Ireenc v. Urown, 19 S.E.2d 114, 
199 S.C. 218 

Tex—I^n Torre v. Crenahaw. Civ. 
App.. 263 3^20 197, error refuaod 
no roveraible error. 

74. Bvidenoe beld suffloient 

Ky—i^'resh v Dunakin, 206 SW2d 
203. 306 Kv. 87 

MasH—Doltz V. Holtz, 92 N.E.2d 3GS. 
326 MaHH 726. 

Or — NusMhold V KruBchke, 169 P.2d 
819, 17C Or 697. 

Svideaoe bald inmifioiant 

Iowa—Shnw v. Addison, 28 N.W.2d 
816, 239 Iowa 377. 

75. BvUlanoa bald safidast 

(1) In Ronoral 

Cal.—Shore v. Shore. 268 P 2d 669-- 
Orace v. Rodrikues. 243 P.2d 006. 
Ill C.A2d 131—Elliott V. Wood. 
212 P2d 906. 96 Cal App.2d ICl— 
Svistunuir V. SviatunofT. 211 P 2d 
362, 94 Cal App 2d 651—Edwards v. 
Edwards. 202 P 2d ri89. 90 CaUApp 
2d 33—Forbes v Porbes. 169 P.2d 
661, 74 Cal.App2d 936—Airola V. 
Gorham, 133 P.2d 78, 56 Gal.App 20 
42—Hurrows v. Kurrows, 28 P.2d 
1073, 136 Oal.App. 323—Miller V, 
Forster, 21 P.2d 678, 131 Cal.App. 
609. 

Dfl —Hayward v. Green, 61 A.2d 692, 
30 Pel Ch. 392. 

Fla.—Rome v. k'lncko. 53 So.2d 712. 
Ill —^Hennehs v. Sundmaker, 89 N. 
E.2d 732, 405 Ill 62—KuBlik V. 
Kwaany, 49 N.E.2d 212, 3R3 III. 
354—Gilbert v. Cohn, 30 N.E 2d 19, 
374 111 462. 

MaMh —MusHaohusetts Linotyping 

('orp V Fielding, 49 N.E 2d 242, 
311 Maan 47. 

Mich—Wiiuhell V. MIvter, 25 N W. 

2d 117, 316 Mirh. 151 
Mo—JansHcn v Christian, App, 67 
S W 2d C92 

—Vu Ii hr V. Malone, 63 N.W.2d 
4'IT. 158 Nch 436—Wiah(M'il v. Kli¬ 
ment, 50 N W.2d 786, 166 Nob 103— 
Mara v Sabato. 34 N.W.2d 267. 160 
Neb 213. 

Nev — Davfdaon v. Streeter, 234 P 2d 
793, 68 Ncv. 427. 

NY.—O’Boyle v Brenner. 104 NE2d 
913, 303 N.T. 672—In re Turley's 
Estate, 289 NTS. 704. 160 Mi8C. 
100 . 

Okl—^Adama v. Adams, 266 P2d 468, 
208 Okl 878. 

Tex.—^Erwln v. Hays. Civ App.. 267 
S.W.3d 884, error refused no re¬ 
versible error—Newton v Gard¬ 
ner, Civ.App., 225 S W.2d 698, re¬ 
fused no reversible error—Scvlne v. 
Helssner, Civ^App., 220 S.W.2d 704, 


revorsod on other grounds 224 S.W. 
2d 184. 148 Tex S4G. 

65 C J. p 495 note 68 fa]. 

(2) To show that language of trus¬ 
tor wns not precatory, but convoyed 
direttion and command—Tnvlor v 
Bunnell, 23 P.2d 1062, 133 Oal App. 
177. 

(3) To Rustain flnding that convey¬ 
ance to wife was not intended as a 
gift to her of plaintiff husband's one- 
half interest m realty—Miethe v. 
Miotho, 101 N.E.2d 671. 410 Ill. 226. 

(4) To show that plaintiff aban¬ 
doned his equity in the property — 
Tronabach v. Trossbach. 42 A 2d 905, 
185 Md. 47. 

Bvldsnoe bald bumfiolsnt 

(1) In gener.'il. 

U.S.—Dlllc v Carter Oil Co., CA Okl., 
192 F.2d 791—Shapiro v Rubens, j 
C.C.AInd., 166 F.2d 650—Young v ] 
Bradley. CG.A.Ohio. 142 F 2d C58, 
certiorari denied 66 S.Ct 120, 323 | 
U.S. 776, 89 li Ed 619, motion do¬ 
med 66 set 266—Oasis Oil Co v 
Bell Oil & Gas Co. DC Okl. 106 
P.Supp. 964—Nelson Development 
Co. V. Ohio Oil Co., D.CIU., 46 F. 
Supp. 933 

Cal —Sukiosian v. Shakarlan, 252 P 
2d 956. 115 Ca1.App.2d 798 
Del.—Shockley v. Halblg. 76 A.2d 612, 
31 Del.Ch 400. 

D.C.—America v. Sheehan, 202 F.2d 
218, 92 U,S.App.DC. 30. 

Ill—Goodman v. McLennan, 80 N.E. 

3d 396. 334 Ill.App 4(l5. 

Kv—May v. May. 223 S.W 2d 362, 
311 Ky. 74—DriHklll v. Drlsklll's 
Adm'r, 211 S.W 2d 840, 307 Ky 627 
—I,,aiigford V. Sigmon, 167 S W.2d 
820, 292 Ky 660. 

Mass—Shelburne Shirt Co v. Singer, 
76 NE2d 762. 322 MaBS 262. 
Mich—Ricc v, Allen. 28 N.W.2d 91, 
318 Mich 245. 

Minn—VViIeox v. Nelson, 36 NW.2d 
741, 227 Minn 616. 

Mi 8^—Stovall V. Stovall, 67 Bo.2d 
391, 218 Mi.<ih 364. 

N.T—K«t* v. Katz. 121 NTS.2d 662 
—Congregation ft Talmud Torah 
Sonn of Israel of the Bronx v, Har¬ 
lem Shv. Bunk, 48 NTS 2d 882. 

Okl—Hitt V. Hitt, 268 r2d 699. 

Or—Downs v. Bowns, 200 P.2d 586, 
184 Or. 603. 

R.I.—^D1 Libero v Tagllaforrl, 69 A.2d 
529, 76 R 1, 302. 

Tenn.—^Pearson v. McOallum, 173 S. 

W.2d 160, 26 Tenn.App. 41.3. 

Tex —Bunnell ▼. Bunnell, Civ.App , 
217 a W,2d 78. 

Va.—Williams v. Powers, 190 S.E 
149, 168 Va. 111. 

Wash—Ockfen v. Ockfen, 213 P.3d 
614, 35 Wash 2d 439. 

Wyo.—Carpenter ft Carpenter v. 
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Klngham, 109 r2d 463. 56 Wyo. 
314, mod [fled on other grounds and 
rehearing denied 110 1* 2d 824, 66 
Wyo 314. 

65 C.J. p 4.‘)5 note 58 fb]. 

(2) To establish lolnt adventure or 
agreement between brothers In pur- 
chuhc of stock by one brother, as 
bfiHis for declaring trust in the stock 
m favor of other brother.—^Kemp v. 
Kemp, 16 A 2d 888, 178 Md 646. 

(3) To require litiding that agree¬ 
ment had been rcs« mded by mutual 
agreement.—^Masam husetts Linotyp¬ 
ing Corp. v. Fielding, 48 NE12d 242. 
314 Mass 47. 

I 76. Xlvidenos held snffloleat 

[ (1) In general. 

I U.S—Strates v. Dimotsls, CC.ATox, 

110 F 2d 374, certiorari denied 61 
set. 24. 311 U.S. G6G, 86 LEd. 427 

Alaska.—Pilgrim v. Grant, 9 Alaska 

I Cal—Stromeraon v Averlll, 141 r.2d 
732, 22 Cal 2d 808—Svlstunoff v. 
SviatunofT. 211 P 2d 862, 94 Cal 
App.2d 661—Rahim v. Akbar, 207 
P.2d 80, 92 Cal.App 2d 383—^Lucaa 
V. Assoclacao Prctlcctora Unlao Ma- 
deirense Do Estudo Da California. 
143 P.2d 63, 61 Cal App 2d 344— 
Sampson V. Bruder, 118 P.2d 28, 47 
Cal.App 2d 431—Forman v Gold¬ 
berg. 108 P2d 983. 42 Cal.App 2d 
308—Miller v. Forster, 21 r.2d G78, 

171 Cal App. 609. 

Ill.—Osier V. Ostor, 111 NE.2d 319. 
414 Ill. 470—Miethe v Miethe, 101 
NE2d 571. 410 111 236—Kesler v 
Cnlly, 91 N.E 2d 419. 406 Ill 42.';— 
Clark V. Clark, 76 N E 2d 446. 398 

111 61)2—Kiizlik V. Kwasnv, 49 N 
K2d 212, 38.7 Ill. 3.54—Steinmetz v. 
Kern, 52 N.E 2d 151, 376 Ill. 616 

Kan—llenks v Panning, 264 r.2d 
4 83, 175 Kan. 424 

Md.—l.cvjno V. Schofor. 40 A.Sd 324, 
184 Md 205. 

N.Y.—Lloyd V. Phillips, 71 N.T S 2d 
102, 273 AppDiv. 222. 

OIiMi—llcy Y. Cummer, 97 N.E 2d 

702, «•) Ohio App. 104 

Okl—Lewis V. Schafer, 20 P.2d 1048. 
1C2 Gkl. 94. 

Or,—Ibach v. Hoffman, 198 P.2d 266, 
184 Or. 296. 

Po,—^Lahch v. Bankovsky, 29 A.2d 
614, 850 Pa. 441. 

RI.—Calcagnl v. Cirlno, 2 A.2d 889, 
62 R I. 44~^o.min v. Astle, 194 A. 

703, 59 R.I. 182—Tyler v. Tylor, 

172 A. 620. 64 n I 254. 

S.D.—Joogcr V. Sechser, 270 N.W. 
531, 65 S D 38. 

Tox.—MacDonald v. Follett, 180 SW. 
2d 334, 142 Tex. 616—MacDonald 
V. Follett, CIV.APP., 193 S.W.2d 287, 
error refused. 

Va.—Byars v. Stone, 42 S.B.2d 847, 
186 Va 618. 
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violation of such a relationship,^^ or various other | particular matters relating to and involving con- 


Wls—^Winslow V. Winslow, 43 N.W. 
2d 49C, 267 Wis. 393—Shpvpl v. 
Warter, 41 N.W.2d €03, 25C Wis. 
603. 

66 C.J. p 496 note 59 fa], 

(2) To sustain flndinp: that defend¬ 
ant was iilalntiff’s aRont for pur¬ 
pose of acquiring property In ques¬ 
tion and tonveylng It over to plain¬ 
tiff. 

Ill.— Black V. Gray, 104 N.E 2d 212, 
411 Ill 603. 

Mich—Krt'n v. Ruhln, 61 N.W.2d 9, 
338 Mich. 288. 

Neb—Watkins v. Waits. 28 N.W.2d 
206, 148 Neb. 643. 

Ohio,—Hev V Cummer, 97 N.E 2d 
702, 89 Ohio App 101 

(3) To show that defendant did 
not agree to purchase properly for 
plaintiff, and that defendant pur¬ 
chased propcrlv for his own beuiclU 
with his own money—^Vilcox v. Nel¬ 
son, 3D NW.2d 741, 227 Mmn. 645. 
Evidence hold insnfficlent 

(1) In Keiicrnl 

US—.Inroby v. Shell Oil Co, CCA 
Ill., 3 96 F.2d 865—Youiig \ Ur-ul- 
Icy, CCA.Ohio, 3 1? F2d 06'!, m r- 
tiorari denied 06 S (M lliO, 323 US 
77.6, 89 U.Ed 019, motion chriH'd «>6 
set 200—Robinson v Taiitlcld (h»l- 
lege, PC Wash., 42 FSupji 147, af¬ 
firmed. CC.A., 130 F2(l 805. ccrlio- 
rai i dt'Tiicd 64 S Ct. 262, 320 11 S 
7't6. 88 L Kd. 479 

Ark - -r.ird v. Kitchens, 221 S W 2il 
796. 21.6 Ark 009. certior.m denied 
70 S.Ct. 241, 338 US, 892, 94 L. Ed. 
64 8. 

Cal—Mazzera v. Wolf. 183 P 2d 649. 
30 Cal.2d 631—Spaulding V Jones. 
256 P2d 637, 117 Cal App 2d 541 — 
O'Melia V. Adkins. 166 P 2d 298, 73 
Cal.App.2d 143—McMuriay v Siv- 
ertsen. 83 P.2d 48, 28 Cal App.2d 
643. 

Ill,—Evans v. Berko, 97 N E.2d 316, 
408 III. 438—Wood v. Arni.'itrong, 
81 N.E 2d 468. 401 Ill. Ill—Murray 
V. Behrendt, 76 N.E 2d 431, 399 111 
22—Scherman v. .Scherman, 71 N 
E 2d 16, 395 Ill. 674—Re.\nold.s v 
Wangolin, 53 N.E 2d 720, 322 Ill 
App 13. 

Kan—Bolin v. Krengel, 227 P. 266, 
116 Kan. 459. 

Mass.— Plumer v. Luce, 39 N.E 2d 
961, 310 Mass. 789. 

Mich.—Fahey v. Pell, 17 N.W 2d 183, 
310 Mich. 280, 

Mmn.— Wilcox v. Nelson, 35 NW.3d 
741, 227 Mmn, 64 5. 

Neb.—Standidge v. Creveling, 6 N W. 
2d 66, 142 Neb. 334 

N.II.—Colby V. Colby, 79 A 2d 3 13, 96 
N.H. 4,62. 

N.J.—Gray v. Bradley, 62 A 2d 139, 
1 N J. 102. 

N.y.—^Evelyn v. Allcyne, 118 N T.S 2d 
839. 

ND.-^ohnson v. Larson. 5b N.W\2a 
760. 


Okl.—Jones v. Jones, 148 P2d 989, 
194 Okl. 228. 

Pa—In re Michalak's Estate, 105 A. 
2d 370, 377 Po. 632—Stewnrt v. 
Ilociks, 94 A 2d 756, 372 Pa, 642— 
Rosenberg v. Cohen, 88 A 2d 707, 
370 Pa 507—Drob v. Jatfe, 41 A 2d 
407. 351 Pa. 297—Ringer v Fm- 
frock. 19 A 2d 1.67. 341 Pa. 419 
R r —Rooks V. Grant. 76 A 2d 793. 77 
R I 447—Di Libero v Tagliaferri, 
69 A 2d 629. 76 R.I. 302 
Tex.—MInchon v. Ament. Civ.App., 
266 S W 2d 267, error refused no 
reversilde error 

Utah—Upton v. HeLselt, 223 P 2d 
4 28—Renshaw V. Tr.acy l><oan & 
Tiust Co. 49 P.2d 40,3. 87 Utah .364. 
lOO A LR 872 

Va—Sutton v Sutton, 72 S E 2d 275. 
104 Va. 179 

Wu'^h.-—Dooiuin V Nauman, 20 1^2d 
37. 172 Wash. 372 

Wvo —Carpenfi'r & Carpenter v. 
KinRhcim, 109 P 2d 463. 56 Wvo 
314, inodifl»-d on other giounds and 
rehearing denied 110 P 2d 824, DG 
Wyo. ;!1 I 

G5 C J p 4''(. note 69 [b]. 

(2) To lustifv conclu.sion tb.it at¬ 
torney teinim'it'd Tclal lonsbip of 
I.T\v.\er and client bidueeti Iiith and 
I umpl.iina.nt 1m foie s.'ile. and that 
coniplaitianl lealized su. h fact o» 
that jntdided teimln.ation wa.s 
InoiiRbl home to him so that hi* 
should have realized it—Sfhenek v. 
Davus. 36 A.2d 681, 134 N J Eq 375. 

(3) To show tliat defendant acted 
as agent for plaintilf in purchasing 
profierlv in his own name—l>i Hiirro 
V Bunasio, 71 N.E.2d 401, 321 Aluss 
12 . 

Father and son 

While relationship between father 
and son is not necesH.'inly confiden¬ 
tial, less evidence i.s nece.ssarj to es¬ 
tablish their confidential relation.ship 
than between sLi.iiigers in blood.— 
Tyler V. Tyler, 172 A. 820, 64 R.I 
254. 

77. Evideaoe held snfflcieat 

U.s—Troyak v. Enos, C.A.Ind, 204 
F2d 636 

Ala.ska.—Pilgrim v. Grant, 9 Alaska 
17. 

Ark.— MeHaney v. McHaney. 190 S 
W.2d 450, 209 Ark 337. 162 ALR 
1175—Nelson v. Wood, 137 S.W.2d 
929, 199 Ark. 3019 

Cal—Jud Whitehead Heater Co. v 
Obler, 245 l’.2d 608, 111 Cal App 2d 
S61- Kent V. First Trust & Sav. 
Bunk of Pasadena. 225 P 2<i 625, 
11)1 Cal Apji 2d 361—Merchants 

t.’rcdit Ass’n of U S v. Blown, 188 
l-2d 558, 83 Cal App 2d 29C—S.amp- 
Bon V p.ruder, 118 r.2U 28, 47 Cal 
App 2d 431. 

Ill—Ke.stcr V. Crilly, 91 NK2d 419, 
40r> 111 425—Clark v. Clark. 76 N. 
B.2d 446, 398 Ill 592—Belleson v. 
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Ganas, 69 N.E.2d 321, 394 III. 667— 
Kuzllk V. Kwasny, 49 N.B.2d 212, 
383 Ill 364—Stpinmetz v. Kern. 32 
N.E.2d 161, 375 Ill. 616. 

Kan.—Henk.s v Panning, 264 P 2d 
483. 176 Kan. 424 

Mo—Trleselcr V. Helmbacher, 168 S. 

W2d 1030, 350 Mo. 807. 

Neb.—Maddox v. Maddox, 38 N‘.W.2d 
647, 161 Neb. 626. 

N.T—Lloyd V. Phillips. 71 N.Y.S.2d 
103, 272 App.Div, 222—Brown v. 
Father Divine. 18 N.Y.S.2d 644. 173 
Mlsc. 1()2'>, affirmed 23 N Y S 2d 
116, 260 App.Div. 443, reargument 
deniud 24 N.y,S.2d 991, 260 App 
Div. 1006. 

Ohio—Tley v. Cummer, 97 N.E.2d 702, 
89 Ohio App. 104. 

Tex—Kinzbach Tool Co. v. Corbott- 
Wallace Corp, 160 S.W.2d 609, 138 
Tex, 566. 

WIs —Sbevcl V AVarter, 41 N.W.2d 
603. 256 Wi.s. 603. 

Evidence held insufflclent 

(1) In general 

US—Mf Donald v Robertson. C.C.A 
Iilich, 104 F 2d 945 -Medallion Oil 
Co V. UiiKkley, CM'* A Cal.. 92 P 2d 
15,'I—Rubin.son v Linlleld Cnllegc, 
1) C Wfi.sh , 42 F Sup?) 147. alhrmcd. 
CCA. 13(i F 2d S05. certiorari de¬ 
nied 64 SCI. 21,2. 3?() US. 796, 88 
LEd 479. 

Ark -Howard V. Raynor, 94 S W 2d 
HO. 102 Ark 721 

Cal —' Consolidfiled Produie Co. v. 
I’leper, 224 P.2d 409. lOO Cal.App. 
2d i..'n — Foley v. Ri\erside Iron & 
Sled Oot‘|>. 221 P2d 998, 99 Cal. 
Apt) 2d 431. 

Ill—Gliis.sor v. Es.saness Theatres 
Corp, 111 KE2d 124, 414 III. 180— 
Joiies V. AV.iHliiripton, 107 N R 2d 
672, 412 Ill 4';6—Gla.sser v. IObsu- 
ness TheaticH Corp., 104 N.E.2d 
510, 316 111 App. 72, aJJlrrncd 111 N. 
E,2d 124, 414 III 180 
I N J —Ledirk Amu.sement Co. v. 
Rehcebner, 37 A 2d 823. 136 NJ 
Eq. 209—De Mott V. National Bunk 
of New Jersey, 179 A. 470, 118 N. 
J.Eq 396 

N.Y.—Blaustein v. Pan Am. Petrole¬ 
um & Transport Co., 60 N.K.3d 706, 
293 NY. 281, motion denied 67 
E 2d 841, 293 N.Y. 763, 

N.C.—McMlchaol v. Pegram, 36 S E. 

2d 174, 225 N C. 400. 

Okl —Adams v. Adams, 266 P.2d 458. 
208 Okl 378—Dodd v. Kane, 218 
P 2d 11)47, 203 Okl. 166. 

Or.—Dahlhaminer v. Schneider, 262 
P.2d 807. 197 Or. 478, 

Tpx.—M iiiehen v. Ament. Civ 4pp, 
266 S.W,2d 257, error refu.sed no 
reversible error—AViid.sw'orth v. 
Cole. Civ.Ai»p, 265 .S.W 2d 628— 
Deep Oil Developmimt Co. V. Cox, 
Civ App., 224 S,W.2d 312, refused 
no reversible error. 

Wash— Ockfen v. Ockfen, 213 P.2d 
614. 35 Wash.2d 439. 



§§ 158-159 TRUSTS 

structive trusts^* 

§ 159. Questions of Law and Fact 

Issues of fact arising in a suit for the establishment 
of a constructive trust, relating to the creation, exist¬ 
ence, and validity of the trust, should be submitted to 
the jury or other trier of the facts. 

As a {general rule, issues of fact arising in a 
suit for the establishment of a constructive trust, 
relating to the creation, existence, and validity of 
the trust, should be submitted to the jury or other 


89 c.j.s. 

trier of the facts,by whom, and not by the court, 
the cogency and convincingness of the evidence is 
to be determined.®® So it may be a question of fact, 
where the evidence is conflicting, whether there was 
a promise, agreement, or underst.Hiding whether 

a conveyance was induced hy fraud whether a 
confidential or fiduciary relationship existed between 
particular persons,and was abused or violated 
or whether a person who purchased land at a ju¬ 
dicial sale did so as a trustee for those having an 
interest therein. 


(2) To show undue Influence In- 
duc*uif>: oonvovimco 

Cal.-—Stonor v Laidlcy, 257 P.2d 486, 
118 Cal.App 2d 50 

Del.—Shocklev v. Halliip, 75 A.2(J 
512, 31 DiU Ch 400. 

(3) To show that corpiiratlon had 
been deprivc'd of a corporate oppor¬ 
tunity hv a violation of officer’s duty 
of lovalty and allegiance to the cor¬ 
poration 

U S —Kahn v. Schitf, D C Ohio. 105 F 
Supj) 973. 

NY— Manachor v. Central Coal Co. 
63 N.T S 2d 463. 

78. Cal—Solon V Lichtcn.stein, 214 
r2d 907, 39 ("nl 2(1 75—Aho v 

Kusmu’t, 87 r 2a .;58. 12 ('al 2d G\7 
—Aaron v, i’uccinclli, 261 T’2d 
15*2. 121 Cal App 2(1 075—I'VniicH ^ 
Forlx'S, 169 ]’2d 661, 74 Cal Arip 2<1 
93G 

Iowa—Shaw v. Addison, 28 N.W 2d 
816. 239 Tow a 377. 

lia.-—A cadi ,111 I’roduction Corp of Da 
V M< Kendrick, 64 So 2d 8.50, 22.1 
l.a 79—Kohlcar v. Siimrcr, .51 So 2d 
307. 21 8 Ka 870 

Mas,“i —'War.sot.sky v. Sherman, 93 N. 
K 2d <-12. 

Or-—Ibacli V. Hoffman, 108 P 2d 266, 
184 Or 296 

Va.—Harrell v. Allen, 33 S K.2d 222, 
183 Vii 722. 

Evldeiice held sufUcient 

(1) To .sust,im fmdinir tlial defend¬ 
ant holder <>t title to pro]>eit\ souiAlit 
to he impre.sj^tnJ with tru'^t pureha.sed 
for hiinscit anti not lor the licnelit of 
anotlur. 

U S Aineric.T. v Sheehan, 202 F.2d 
213. 92 App pc. 30. 

I’a.—Kinder v Fmfrock, 19 A 2d ITj?. 
311 I’a 419. 

(2) To ostahlisli that owner.ship 
of land by alliKeU Iru.stee was under 
nelthor an open claim of right nor ex¬ 


clusive posse.s^'ion—Rovonko V. Pok- 
ovoy. 45 NW2d 492, 77 ND 710, 

(3) To .sustain findingr that gran¬ 
tors’ oblijration to hold grantees 
harmless as to indebtetlne.ss secured 
l>y trust deed wa.s evpre.ssed in, .and 
rt'prosented T>y. note .and chattel 
mortfc.aKe which grantors had dis¬ 
charged, wuth respect to question 
whether grantors, purchasing prnp- 
ertv Jit foreclosure sale, held title 
m trust for grantees—^Long v Von 
Erdninnn.sdorrr. Mo. Ill S W 2d 37 

(1) To show that e.stnte left bv 
WMfe Was re.sult of husband’s entcr- 
T>rise and aecumuUition ot his s.iv- 
ins.s, wMth respect to wditdher con¬ 
structive trust was reiiuired In be 
imposed m f.ivor of .survuving hus- 
liand - Fnck v. Cone. 290 N.T..S 592, 
160 Mi.se 450, affirmed 298 N.Y S 
173, 251 App Div. 781. 

(5) To HUst.iin ffnding that plain¬ 
tiff had committed no fraud W'hich 
W'ould prevent recovery.—.‘itohlu v 
Stobie, 253 P.2d 765. 116 Cal.App 2d 
360 

Evidence held iasuSlcieiit 

(1) To prove that detendant had 
Used plaxntitfs funds to putcha,se 
property—Ro.scntK-rg v. Cahen, 88 A 
2d 707. 370 Pa 507. 

(2) To show that hu-sband ad¬ 
vanced monev' to T»av for construc¬ 
tion of building—^^Vllllam8 v. I’uw- 
ers, 190 SF 14'i, 168 Va 111. 

(3) To establish that an amount 
slightly less tlian one-half of umounl 
paid for pioperty was j>aid from sep- 
aialc funds of niotlier.—Aho v, Ku.s- 
iiert, 87 I’.2d 358, 12 Cal 2d 687. 

(1) To .show that agenc.v contract 
authorizing di'fendant to bid at jii- 
di< tal sale was made for purpo.se ot 
depressing price of the property and 
to jiieveiit competitive bidding — 
Jones V. Clary, 75 S.K2d 504. 194 Va. 
804. 


79. N C.—Thompson v. Davis, 28 S. 
F 2d 556, 223 NC 792. 

Tex—Allison v. Harrison. 156 S.W. 

2d 137, 137 Tex 582. 

65 C.T. p 496 note 61 
Questions of l.aw .and fact in suit for 
establishment or enforcement of 
tnist generally see infra J 470 
JSvldeuce held Bufflcleut fox jury 
Kan —-Slaal) v Slaab, 163 r.2d 418, 
160 Kun. 417, 

NC—Thomp.son v Davis, 28 S.E.2d 
566, 223 N C 792 

80. N C—Gillespiv V. Glllespio, 120 
SE 822. 187 NC. 40. 

81. Tex—linll v. FitzGerald, Civ 
App. 232 S VV.L'd 9'T. afllrmed 237 
R W 2d 25C, 150 Tox. 39. 

82. (’aI—Orella v. Johnson, 242 P, 
2d 5. 28 Fal 2d 69.3. 

83. Pa-Noel v White, 37 Pa. 614-- 
Fisther v Cojne, Com.Pl, .31 Del. 
Co 473—I’atrjl.ik v. Patrylak, 
Com T'l , 44 KuzIs'gReg 97. 

Tex—.Rehiller Elick 240 S W.2d 

997, 1.50 Tex. 263--MacDonald v. 
Follett, 180 S.W.2d 334, 142 Tex. 
C16 

Agency of defendant to purchase 
realty for plaintiff 

Kan—Oi-tken v. Shell. 212 P 2d .329, 
168 K.'in. 244, opinion adheted to 
217 l\2d 906, 169 Kan. 109. 

84. N.C.—Djivis V. Davxs, 44 S E 2d 
4 78. 228 NC 48. 

Tex—Murosis V. Al.amo Amusement 
Co. Civ App., 60 S.W.2a 876, af¬ 
firmed (no opinion). 

Investment in stock 
Que.stion w'hether corporation of- 
fiier.s investi'd money of corpor.-ition 
in .slock of another corporation un- 
(b r cirt‘uni.sl{ince.s making tliem eon- 
.struetive tru.slce.s for lormcr eorjio- 
lation was lor jury on conflicting 
evidenci*—Marosia v. Alamo Amuse¬ 
ment Co , supra. 

85. Pa.—lienson v. Adam, 3 Pa. 328. 


See VoL 90 for §§ 160 to End 
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AND 

MAXIMS 
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Pagfc 

Trianthrimidc . 520 

Triatio . 520 

Tribal lands. 520 

Tribe . 520 

Tribord . 520 

Tribunal. 520 

Tributary. 520 

Trichina. 520 

Trichinosis .520 

Trick. 521 

Tricycle . 521 

Tried. 521 

Triennalis pacificus possessor bcneficii cst in- 

de securus . 521 

Triennial cohabitation rule. 521 

Triers . 521 

Trifling . 521 

Trim . 522 

Trimmer . 522 

Trimming . 522 

Trinitarians. 522 

Trinity term. 522 

Trinket . 

Trinoda neccssitas. 522 

Trinns actus, trium personanini. 522 

Triors . 521 

Trip . 522 

Triple-tape fuse. 523 

Triplicate . 523 


Page 

Tripping. 523 

Tristibiis ct tacitis non fiduntur. 523 

Triturate . 523 

Trivet . 523 

Trivial . 523 

Triweekly . 523 

Troll . 523 

Trolley . 523 

Trombone . 523 

Trooper . 524 

Troops . 524 

Trophy. 524 

Trouble . 524 

Trout . 524 

Truancy. 693 

Truce . 693 

Truck. 693 

Truckman . 694 

True . 694 

Truffle . 694 

Truly . 694 

T rumpet. 695 

Trunk. 095 

Truss . 695 

Trust . 695 

Trust company. 695 

Trust receipt . 696 

Trustee. 698 

Trustor . 699 
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INDEX TO 

TRIAL 


Abandonment, 

Assignments, Issues or counts, refusal of instnie- 
tions witlidrawing assignments, etc., § 223 
Cause of action. 

Construction as a whole of instnictions refer¬ 
ring to, § 433 

Refusal to set cause down for trial though 
not dismissed from docket, § 22 

Counts, 

Failure to give instructions appropriate to 
particular count, § 381, p. 084 
Motion for direction of verdict on one count, 
§ 255, p. 600 

Error in disposition of motion for directed verdict 
by failure to make exception, § 2(55 
Issues, post 

Loss of title by, question for jury, § 219, p. 605 
Pleading, 

Discussion in opening statement, § 161, p. 315 
Relying on entirely different defense, with¬ 
drawal of juror, § 224 

Submission of all other i.S8ues by request for 
submission of specified Issues, § 220 
Abbreviations, Instructions to jury, § 327 
Absence, 

Admission, direction of verdict, § 259, p, 706, n. 80 

Counsel. Attorneys, post 

Defendant, 

Delay of trial, § 4 

During argument, consideration by jury, § 462, 
p. 05, D. 23 
Evidence, 

Failure to instruct jury in absence of, § 382, 
p. 995 

Instructions to Jury, § 292 
Matter of law, direction of verdict for defend¬ 
ant, § 269, p. 690, n. 10 
Instructions to jury, post 
Issues, verdict, § 501 
Judge, suspension of proceedings, § 37 
Juror, 

Direction of verdict, § 261, n. 79 
From jury room without permission of court, 
f 453 

Jury, 

Direction of verdict in absence, § 260, p. 715 
During argument as to admission of evidence, 
§ 84 

Necessity of presence during proceedings, 
§ 450 

Request for review or inspection In absence 
of jury, § 47, p. 122 

Knowledge at time evidence Is offered, time for 
objection to evidence, § 118, p. 238 
Party, 

Case called for trial, ground for directing 
verdict, 8 252, p. 597 
89 C.J.S. 


Absence—Continued 
Party—Continued 

Direction of verdict In absence of adverse 
party, § 260, p. 715 

From courtroom, waiver of right to object to 
Instructions, § 414 

Instructions on failure to appear, § 271 
Representations by counsel, S 40 
Party or counsel at receipt of verdict, § 489 
Plaintiff when case called for trial, striking from 
docket, S 28, n. 77 

Presumption of death from absence, instructions 
assuming facts, § 281, p. 760 
Proof, 

Cause of action, verdicts, 8 501 
Direction of verdict, § 269, p. 706, n. 80 
Replication or reply to affirmative plea, error to 
proceed to trial, § 4 

Reply to counterclaim, striking of case from cal¬ 
endar, § 28, n. 78 
Request for instructions, 

Definitions or explanation of terns, 8 8^ 
pp. 1063, 1004 
Daw of case, § 390 

Necessity of instructions on issues and 
theories of case, § 301 
Particular Instructions, § 392, p. 1060 
Request for written instructions, instruction 
orally, § 331 

Stenographer or reporter from courtroom, § 31 
Witness, 

Explanation of absence by counsel, S ^84, 
p. 365 

Instruction giving undue prominence, 9 340, 
p. 912 

Instructions on admission of what absent 
witness would testify, § 280 
Interruption or suspension of pending trial, 
§4.5 

Mistrial, § 36, n. 75 

Absolute right of parties to separate trials, §§ 8, 9 
Abstract instructions to jury, § 379, pp. 962-967 
Abstract language, instructions to jury, § 327, p. 858 
Abstract of title, offer in evidence, matters included, 
§ 63 

Abstract propositions, 

Application and instructions to Jury, § 300 
Declarations of law, trial by courL 9 598 
Absurd testimony, question of law, § 214, p. 491 
Abuse, trial of cases together to avoid, § 6 
Abusive language, arguinenta to jury, § 169 
Acceptance, evidence, weight as question for jury, 
§ 208, p. 415 

Acceptance of court’s rulings on admission of evi¬ 
dence, § 162, p. 327 

Accommodation maker, defense affecting right to open 
and close, 9 43, p. 110, n. 65 
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Accord and satisfaction, separate trial on plea, | 9, 
p. 34 

Account books, 

Evidence, 

Matters included, § 63 

Weight and credibility as for Jury, § 208, 
p. 415 

Accuracy, 

Findings in trial by court, § 626 
Instructions to jury, § 328 

Acknowledgment, documentary evidence, general ob¬ 
jection, § 127 

Actual damages, special verdict, § 551 
Actual trial, deflned, § 1 

Ad damnum, reference to Instructions to jury, § 347, 
p. 923 

Additional findings. Trial by court, post 
Additional instructions to Jury, Instructions to jury, 
post 

Adjournment, 

Agreement of Jury during adjournment, permis¬ 
sion to disperse, § 463 

Reply by adverse party on reopening case for fur¬ 
ther evidence, Oil 

Rests and refreshments, separation of jury, § 453 
Temporary adjournment of pending trial, § 45 
Trial of cause where counsel is engaged in trial 
of another cause, § 35, n. 12 
Admission by defendant, 

Right to oiKui and close, § 43, p. 105 

Pleas of tender of payment, § 43, p. Ill 
Admission of evidence, 

Affidavits of jurors to sustain, impeach or explain 
verdict, § 523 

Comments of judge, § 50, p. 132 
Oross-examination or re-exaiiiination as to oi)iec- 
tionable matter, wJiiver of objections, g 001 
Demurrer to evldeiicis geiK'rally, ]) 0 st 
Documents, irregularities and errors, g GCl 
Erroneous, waiver, g 001 
Existence of Insuraiiee, trial by court, § 589 
In rebuttal, waiver of objections, § COl, p. 507 
Irregularities and errors, 

Exception to cbargi;, g 001, n, 70 
Public policy, § 001, ii. GO 
Motions, generally, po.st 

Provisional or conditional, trial by court, § 589 
Question for trial court, § 207 
Request for instructions, waiver of objections, 
§ 001, p. 50S 

Secondary evidence, waiver, § 061 
Subseiinent introduction of same evidence, correc¬ 
tion of error, g GOl 
Trial by court, post 
Waiver of error, § 061 
Withdrawal of objections, § GCl 
Witlidrawing, striking or excluding improper evi¬ 
dence as cure, g 001 
Admissions, 

Absence, direction of verdict, § 259, p. 706, n. 80 
Admission without objection and considered, § 152 
Bills and notes actions, right to open and close, 
§ 43, p. 110 

By defendant, right to open and close, § 43, p. 104 
Counsel in former trial ns evidence, § ,55, p. 150 
Demurrer to evidence, § 234, pp. 530-530 


Admissions—Continued 
Direction of verdict, 

Admission of facts, § 258, p. 600 
Evidence considered, § 257, p. 633, n. 92 
Facts agreed on or admitted, § 258, p. 694 
On opening statement, § 1(51, p. 320 
Facts other party expects to prove by absent wit¬ 
ness, impeachment by comments on failure to 
call such witness, § 184, p. 305 
Failure to object as waiver of objections, g 115 
Inferences, demurrer to evidence, § 234, p. 535 
Instruction directing verdict, § 204, n. 45 
Instructions to Jury, § 310 

Cure of error by other instmctlons, f 444, p. 64 
Misleading instructions, § 338, p. 890 
Statements by court, § 272 
Weight and effect, §§ 289, 361 
As evidence, § 361 

Weight and sufficiency of evidence, g 310 
Issue of law for trial court, g 210, p. 454 
Issues removed from controversy by, verdicts, 
§ 501 

Motion for directed verdict, § 255, p. 610 

On opening statement, § 161, p. 324, n. 45 
Motion for withdrawing juror, g 224 
Necessity as introduction of evidence to prove ad¬ 
mitted facts, g 58 

0]><‘iiiiig stahunent of counsel, § 301, p. 318 
Parti(‘s, stat(‘mcnt in instructions to jury, § 346, 
p. 910 
Plead iugs, 

Direction of verdict, § 258, p. 094; S 259, 
p. 705, n. 72 

Instructions on burden of proof, § 354 
Necessity of introduction in evidence, § 56 
Pretrial roiiference, § 17(2) 

Questions of law for trial judge, § 210, p. 404 
Request in jircsence of jury that opposing counsel 
make certain admissions, § 1C59 
Statement by court in instnicLions to jury, § 272 
Suiliciont evidence on issue to warrant submis¬ 
sion to jury, g 208, p. 427 
Trial by <‘ourt, 

Exception to conclusions of law, § 057 
Findings and conclusions, g§ 015, 635 
Requests for finding, § 030 
Value us evidence, <iiiestion for jury, § 208, p. 413, 
n. i 

Weight and effect as for jury, § 208, p. 415 
Admissions or declarations against interest, reference 
to insurance when insurance company was in 
reality a party, § 53, p. 152, n. 40 
Adiiiittcil facts, construction of verdict in connection 
with, I 521 

Admitted mutters, trial by court, findings and conclu¬ 
sions. § til 5 

Admitted or agreed facts, assumption of facts In in¬ 
struction to jury, § 282, p. 774 
Admonition, 

Conduct of iiarty, witness, attendant, or by¬ 
stander, g 52 
Counsel, 

Discipline for improprieties after admonition, 
§ 158 

Request for as objection to arguments and 
conduct, g 196, p. 386 
Counsel by judge, prejudice, § 49, p. 126 
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A f] monition—Continued 
Jury. Jury, post 

Mistrial for damage removable by admonition, 
§ 36, n. 77 

Reference to insurance, § 53, p. 152 
Witness by Judge, § 49, p. 12R 
Admonitory charges, cautionary instructions general¬ 
ly. Instructions to Jury, post 
Advancement of trial of <'ase, S 33 
Advice to witnesses by counsel. § 102, p. 328 
Advisement, motion to strike evidence, taking under 
advisement, § 144 
Aflidavits, 

Evidence, 

Noc(‘ssity of introduction in evidence, § 56 
Taking to jury room, § 4Ct) 

Jurors, verdiets, § 523 

Motion to transfer case, § 25, p. 07 

From on(‘ docket to another, § 24, p. 00, n 04 
Objection to arguments and conduct of counsel, 
§ 190, p. .387 

Opposition to motion for order in pr(‘ferenee of 
trial, § 34 

Reading in aignments to jury, § 175 
Reading or statement by counsel in arguments to 
jury as to prior proceedings, § 179 
Ri'opening case for further evidiMice, § 112 
Short cause calendar, filing of atiidavit, § 21 
Third persons, impeachmeni of jury vm-dict, § 524 
Affirmative defenses, 

Bills and notes actions, right to open and close, 

§ 43, p. no 

Contract actimi, right of defendant to oiam and 
close, § 43, 1 ). 109 

Defendant’s right to open and close, § 43, p 105 
Denial by defendant in pleading uilinnative de- 
fi'iise affecting right to open and close, § 43, 
1 ). 100 

Direction of vei'dict, 

Ahseiice of evidence to sustain afllrmative de¬ 
fense, § 2.’iS, j) 289, 11 . (18 
Contiletiiig evidence, § 25?), p. 711, ii 99 
Opportnnily for plaintiff to contradict or ex¬ 
plain defense, § 2()0, ji. 713 
Time for motion, § 260, ]). 713 
Estalilishnn'iit of case in <4iief during eross-oxam- 
inatioii of plsiliitiff, 102, n. 9.3 
Tnstnu'tioiis to jury, post 

Motion to inslruct that plea is not supiiorl<‘d, deci¬ 
sion by mil's of iioii.suil, 240 
Flaiiitiff’s (‘vidonce establishing trutli of defense, 
nonsuit, § 245, p. 570, ii 81 
Provable under general denial, witlidKiwal from 
consideration of jury, § 2*23 
Right of defendant to open and close, § 43, p 104 
Special issues, 

Affirmative defenses, § 541, p 281, n 10 
Conditional submission, § 541, p. 285 
Form, affirmative or negative, § 541, p. 2S4 
Rights of parties on submission, § 5.30 
Submis.sion, § 539, p. 209 

Submission by special issue, necessity to plead, 
§ 530 

Affirmative Issues, 

Defendant’s right to open and close, § 43, p. 104 
InstiTictions to jury, S 303 


Affirmative Issues—Continued 

Insurance policy actions, right to open and close, 
§ 43, p. 110 

Right to open and close, § 43, p. 103 
Affirmative relief, 

Sufficiency of findings by court, § 027 
To defendant on ground of motion for nonsuit, 
8 240, p. 586 

Age. 

Preference in order of trial, § 33, n. 7 
Personal injury action, § .3.3, n.47 
Proceeding, § 34 
Question for jury, § 219, p. 505 
Agency, 

Abandonment of theory by opening staloraent, 
8 161, p. 31(5, 11. 79 

Declaration.s of agent out of court not objected 
to as iiicompc'tent to prove agency, § 1.52 
Order of proof, § 98 
Agents of parties, 

Conversations, etc., with Jurors, § 457, pfi. 83, 84 
Exclnsicm from courtroom during trial, R 07 
Instructions on credibility, § 270, p. 740 
Agreed niatfers, trial by court, lliidiiigs and conclu¬ 
sions, 8 01.5 

Agrei'd or sfipulated facts, trial by court, findings and 
conclusions, § 012 
Agreed .stuteineril of facts, 

Demurrer to ovideiiee, 

<?us<‘ tri(*d on agreed statement, § 22* 

Trial by court, R 504 
Necessity of proof. R .57 

Right lo insliuction on theory refuted by admis¬ 
sion in ugrisHl KtiUeinenl, § 388, p 10.52 
Submission of cause to trial liy court on, § 678 
Agieeinents. 

By Jury to disagree, verdict, '§ 485 
Evid(‘nee, liilroduelion of evidence to contradict 
existences R 59 

On verdicl, instructions as to duties, § .374 
Withdrawal of juror, § 224, n. 31 
Alder liy iiifeiidniont or ndcKMici' lf» evidence, special 
verdict, R 485, n. (52 

Allegations of answer, trial by coiirl, tindiiigs and con- 
eltisKiiis, § (51.5, n. (12 

Alleralioii, docuiiunitary cvidmice, general olijection, 
R 127 

Alternative, instructioiLS to jury, § 327, p. 855 
AKeriiativo defenses, special issues, § 541, p. 278, n. 2 
Alternative requests for instruction to jury, R 395 
Ambiguities, 

Defendant’s testimony, eoasiderntion, on motion 
for directed verdict, § 257, p. (542, n. .33 
Iii.slructions to jury, post 

Ill writing, construction as question of fact for 
jury, R 217 

Motion for dir(‘cted verdict, direction of general 
verdict, § 257, p. 073 

Parol evidence admitted without objection, con- 
Bideratioii, § 154, n. 14 

Writings and documents in evidence, instructions 
to jury, R 295, p. 806 

Ambiguous arguments of counsel, admonitions to jury, 
§ 200, p. 395, n. 71 
Amendment, 

By jury of special verdict, findings or answers, 
R D67 
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Amendment—Continued 

Decision rendered hy court, § (VK? 

Findiu{^s or conclusions by court, § C38 
Opening stat^unent, § ICI, p. 323 
Ord(‘r for pretrial, § 17(2) 

Pleading, 

As trial, § 3 

Comintuits of counsel in arguments to jury, 
H 1T2 

Delay of trial, § 4 

Dlsinissal of cause on failure to amend after 
transfer fiom one dock('l to aiuither, § 2.‘», 
p. 70 

Evidi'uce, niotu)n to strike evideuce responsive 
to i)roposi’d anMUidment, § 131, p. 270, 

II 2(i 

Now notice of trial, § 15 
Proceeding with trial in advance of passing on 
motion to amend answer, § 30 
Question for court, § 205 
lletention of place on calendar i»y cause, § 22 
Striking of cause from jury dfK'kct, § 2ft, n. 70 
Time for motion for transfer of cause, § 25, 
p. 08, n. 81 

To conform to evidence by inclusion of mat¬ 
ters in opening statement, § 101, p 310 
Transfer of cause to another docket, § 24, 
p. 03 

Withdrawal from Jury’s consideration of is¬ 
sues eliminated by aTnendiiieiit, § 223 
Amount of recovery, 

Daniagi's, generally, post 
Instructions giving undue prominence, § 341 
Question for jury, § 210 
Ancillary findings, trial by court, § 011 
Answer, 

By court to point raised by rcMiuost for instruc¬ 
tions, § 400 

In equity raising question of fact for jury, trans¬ 
fer of action to law subs § 21, ji 00 
Nonsuit oil failure of one dereiidaiit to answer, 
§ 245, p 584 

Answers to qui'stioiis jiropounded on poll of jurors, 
8 400 

Anticlpat<‘d defense, statement in opening slateinent, 
§ 101, p. 312 

Anticipated misconduct of couiisid, necessity of objec¬ 
tion, § 190, p. 384 

Anticipation of defenses, reluitlal evidence, § 101 
"Any evidence”, 

liequiring submission of issues to jury, § 208, 
p. 428 

Suflicittiit to take the case to jury, § 208, p. 424 
Ajipf^al, 

Demurrer to evidence, review of evidence and 
judgment, § 230 
Direction of verdict. 

Judgment cnliu'ed as on directed veidict on 
refusal of jury to follow direction, § 2(52 
Reservation of decision on motion for, § 200, 
p 710 

Putting action olT the calendar pending determina¬ 
tion of appeal, § 28 

Signature of exct‘ptions to instructions by appel¬ 
lant or his attorru'y, § 417 
Appearance, 

Instructions on failure of party to appear, § 271 


Appearance—Continued 

Witness, instruction on credibility, 8 270, p. 747 
Appearance day, trial of cause after appearance day, 
§81 

Appearance term, time for trial, § 30 
Application, 

Exclusion of witness, time, § OO 
Preference in order of trial, § 31 
ReojK'ning case, 

Further evidence, § 112 
Trial by court, § 5i)l 

Treated as motions for diroclcd verdict, § 253, 
p. (501 

View or insiiection by jury, g IT, p. 122 
Apportionment of damages, among plaintiffs, unwar¬ 
ranted, surplusage, § 509 
Arbitration, 

Instructions to jury to act as arbitrators, § 297 
Argumentative instructions. Instructions to jury, post 
Arguments, right to trial as including right to pres¬ 
entation of arguments, § 3 

Arguments and conduct of counsel, §§ 158-202, pp. 305- 
403 

Acceptance of court’s rulings on admission of evl- 
d(‘iu*e, § 102, p. 327 
Admissibility of evidence, § 102, p 328 
Admissions in ojieriing stnteniejit, § 101, p. 318 
Admonitions to jury to disregard, § 200, pp. 394- 
4<M) 

Allidavits, reading in nrgumeiils to jury, § 175 
AiiH'iKlmeiit of opeiiing statement, § 101, p 3*23 
Anticipated nuscouducL, necessity of objecting, 
§ 190, p. 381 

App(‘als to jiassion or prejudice, §§ 187-190, 
pp. 371-375 

Arguing case to jury, §§ 103-109, pp. 330-339 
Aspersions, casting on opposing counsel, g lf>4 
Attempt to oiitain permission to examine his wit¬ 
ness as an adverse^ party, § 1(52, p. 329 
Avowals, § 102, p 328 

Bad faith, questums, statements or proffers in 
presentation of evidimce, § 102, p. 329 
Belittling by trial judge, prejudice, § 49, p. 128, 
n. T1 

Charucler of party, attorney or witness, com¬ 
ments, § 185, ji]). 30t‘»-370 

Client as witness, comments on failure to pro¬ 
duce, g 18(5 

Comiiion kiiou ledge, comments on matters of 
common knowledge in general understanding, 
n«l, p. 355 

Completeness of cast* presented on opening state¬ 
ment, § IGl, p. 323 

Conduct of jiarties, attorneys or witn(\s.ses, com¬ 
ments of coiinsi'l, § 185, pp. 30U-370 
Construction of oiiening statement, § 101, p 324 
Contemptuous language and conduct, it'jiroviiig or 
rebuking counsel in preseiK*e of jury, § 199 
Control of conduct by c*ourt, § 158 
Conversation with or improper advice to wit¬ 
nesses, § 1C2, p. 328 

Corporation, appeals to pn^judice against, § 189 
Corri‘ction of objectionable matters, § 198 
Credibility of parties, attorneys or witnesses, com¬ 
ments, § 185, pp. 36&-370 
Cure of misconduct, §$ 197-202, pp. 380-403 
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Arguments and conduct of counsel—Continued 
Damages, reference to, § 192 

Amounts awarded in similar cases, § 178 
Deductions from evidence, statements and com¬ 
ment by counsel, § 181, p. 356 
Demurrer to evidence, time for argument, S 232 
Depo'^itions, 

Comments on failure to take deposition of 
witness, § 184, p 366 
Reading in arguments to Jury, S 175 
Direction of verdict, 

Argument as to credibility of plaintiff or wit¬ 
nesses on defendant’s motion, § 257, 
p. 051, n. 67 

Case partially argued, § 2C0, p. 714 
CoinriKUits of counsel, § 173 
Motion on ground of, § 252, p. 506 
Waiver of error in denying, § 668 
Discrimination, time for argument to Jury, § 108 
Dismissal or nonsuit, waiver of error in denying, 

§ 067 
Evidence, 

Comments on, § 182 

Failur<‘ of party to testify, S 186 
Matters not in evuk'rice, § 181. pp 352 358 
Noiipfoductiori, § 181, pp. 301-36(5 
Effect of ojK'ning stabmient, § 161, p. 317 
Misstating. § 182 
To rei»ut statements, § 105 
Examination of witness, apiicals to passion or 
prejudice of jury, § 187 

Exclusion of evidence, comments of counsel, § 181, 
p, 354 

Exhibits, showing by counsel to jury, § 177 
Failure to present client’s case os not to vitiate 
Judgment, § 158 

Form, retjuisites and sufladency of ol)Jection, § 100, 
p. 3H5 

Illustrations, showing by counsel to jury, § 177 
Impaneling jury, §§ 150, 160 
Inducing co-heir, § 058 

Inferences from evidence, statements and com¬ 
ments by counsel, § ISI, p 356 
Inflammatory remarks in argument, §§ 187-192, 
pp. 371-379 

Insinuation of counsel of knowledge of facts, 1181, 
p. 355 

Instructing jury as to their duties, § 193 
Instructions in arguments to Jury, comments, S 173 
Instructions to jury. 

Before, during or after argument, S 3*-4 
Commenting on, § 204 , . 

Comments on matters not covered by Instruc¬ 
tions, § 183 ^ 

Expression of opinion of judge by directing 
disregard of remarks of counsel, § 284, 

P' '752 , , ^ , 

Giving undue prominence to Impropriety or 
argument, § 340. p. 911 

Incon>orating phrase used hy counsel, 8 3-<, 
p. 858 

Influoiico of arguments, §§ 321, 375 
Instructing jury as to their duties, § 193 
Instructions as to influence, § 321 
Raising law question, instruction on, § 29.), 
j) 805 

Reading or commenting on in arguments, f 173 
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Instructions to jury—Continued 

Requested instructions to be given before 
argument, 8 309, p. 1101 
Bequests for, § 403 

Instructions to cure, § 196, p. 383 
Statements htdd not to be Instructions re¬ 
quiring writing, g 330, p. 868 
Time for giving requested Instnietions, § 410 
Time for r(‘quest for, § 394, p. 1077 
Writing, § 331 

Using siime language as counsel, expressing 
opinion of judge. § 284, p. 782 
Waiver of Irregularities and errors, 8 6'79 
Insurance or indemnity, reference to in arguments 
to jury, § 180 
Of defemlant, 8 160 

Interruption of opponent making improper argu¬ 
ment, § li>0, p. 388 

Intervention of court to corn*ot objectionable mat¬ 
ter, § 108 

Irregulnrjti(‘s and errors, right to open and close, 
waiver, § 058 
Issues. 

Argument outside of issues, § 181, p. 354, n, 48 
(’ioiiinients on matters not in issue, § 181, 
PI). 2)52-358 

Enlnrgentent by opening statement, 8 161, 
p 315 

Jur»)r an.sw’(‘riiig in reply to question of attorney 
(lurmg aigiinient ns misconduct, 8 400 
Jurors, relations with, § 1.58 
Jury, 

Conduct affecting, § 455 
rrc*s('ne(> during li'gal discussion or argument, 
? 450 

Right of counsel to have jury take notes at 
his dictation, § 456 

Lack of Insurance, misconduct of counsel refer- 
ring to, § 160 

Latitude in argument to jury, 8 109 
Law, 

Questions raised by counsel, Instructions on, 
§ 295, p 805 

Stating or reading to Jury or to court In 
presence of Jury, § 171 

Limiting number of attorneys for argument, 8 166 
Limiting or extending time for argument, 8 168 
Local prejudice, appeals to, § 188 
Matters not in evidence or within issues, com¬ 
ments, § 181, pp. 352-358 
Misstating evidence, § 182 
Motion for directed verdict, 6 257, p. 627 
National prejudice, appeals to, § 188 
Nature and scope of, 

Argument, 8 169 
Opening statement, § 101, p. 312 
Necessity of objection, § 190, p. 383 
Nonsuit motion, right to argument, § 244, p. 572 
Objections, 

Correction of misconduct, 8 197 
Sustaining objection to cure misconduct, 1201 
To evidence, comments on, § 184, p. .366 
Objections or exceptions, § 196, pp. 382-389 
Offers of proof, § 162, p. 328 
Open and close, generally, post 
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Arguments and conduct of counsel—Continued 

Order of argument as between parties on same 
side, § lOG 

Particular scope of opening and closing argu¬ 
ment, i 169 
Party, comments on, 

Credibility or conduct, § 185, pp. 36G-370 
Failure to testify, § 180 
Patriotic prejudice, appeals to, § 188 
Persistence in improprieties after admonition, 
mistrial or new trial, § 202 
Personal experience, statement of facts of per¬ 
sonal experience, § 181, p. 355 
Pleadings, 

In arguments to jury, comments, § 172 
On special interrogatories or special Issues, 
§ 174 

Heading in opening statement, § 161, p. 315 
Pleadings and other matters considered by court 
on motion to dismiss on opening statement, 
§ 161, p. 325 

Poverty of parties, reference to in comments of 
counsel, § 190 

Prejudicial misconduct, cure, § 202 
Presence of judge, § ,37 

Presence of jury during argument as to admis¬ 
sion in evidence, § 84 
Presentation of evidence, § 162, pp. 325-3.30 
Prior proceedings in cause, comments on, § 179 
Private submission of. 

Competency of questions, § 162, p. 328 
Question of competency of evidence, § 102, 
p. 328 

Privilege, comments of counsel on refusal to 
waive privilege, § 181, p. 366 
Proper time for argument, § 167 
Propriety of particular references, comments and 
arguments, §§ 17(t-194, pp. 339-382 
Purpose of opening statement, § IGl, p. 314 
Racial prejudice, appeals to, § 188 
Reading, 

Affidavits, depositions or transcript of stenog¬ 
rapher’s notes to jury, § 175 
Instruction in arguments to jury, § 173 
Law to jury or to court in pre.sence of jury, 
§ 171 

Reading or commenting on jileadings, § 172 
Reading or .stating, 

From hooks or publications in arguments to 
jury, § 176 

Scientific authoritie.s in arguments to jury, 
§ 176 

Reargunient of case to jury, § 10-1 
Rebuke or reprimand l>y court, § 199 

Of counsel as cure of prejudicial misconduct, 
§ 262 

Recall of counsel, comment of counsel on failure 
to recall, § 184, p. 366 

Reception of evidence, improper statements, com¬ 
ments or remarks, § 162, p. 327 
Record by stenographer, § 41 
Reference to, 

Protection of party by insurance or indem¬ 
nity, § 180 

Similar cases and verdicts in arguments, § 178 
Regulation by judge, § 158 
Religious prejudice, appeals to, § 188 


Arguments and conduct of counsel—Continued 

Remark of judge as to time consumed, § 49, p. 130 
Reopening case for further evidence after com¬ 
mencement or conclusion of argument, § 107 
Reprimand of counsel, § 199 
Request for instruction to jury as not an argu¬ 
ment, § 395 

'Reservation of right to impeach witness, § 162, 
p. 329 

Retaliatory statements and remarks, § 194 
Revival of original subject forbidden the jury’s 
consideration, § 194 
Right to argue case to jury, § 104 
Right to open and close, §§ 43, 44, pp. 102-113 
Ruling on oi)jections as comment on evidence by 
judge, § 50, p. 134 

Sectional and local prejudice, appeals to, § 188 
Self-evident facts, comments by counsel, § 181, 
p. 355 

Special interrogatories or special issues, reading 
or commenting on in arguments, § 174 
Stating law to jury or to court in presence of 
jury, § 171 

Striking improper statements on request, § 197 
Submission to court by consent, § 101, p. 323 
Submission to jury, comments of counsel on sub¬ 
mission, § 173 

Support of opening statement by evidence, § 161, 
p. 314 

Sympathy, aiipeals to, § 191 

Taking case from jury on opening statement, § 161, 
]). 318 

Throatiuied or attmnpted misconduct, prevention, 
§ 197 

Time for motion for directed verdict, § 254 
Time of making objection, § 196, p. 387 
Transcript of stenographer’s notes, reading in 
argmiK'iiLs to jury, § 175 
Trial by court, 

Admissions, findings, § 635 
Briefs, § 576 

Discretion of court In permitting, § 576 
Extent permitted, § 576 
Findings and conclusions, based on, § 634 
Oral or written argument on deciaratioiis of 
law, § GCl 

Scandalous objections, § 576 
Stage at which case may be reopened, § 591, 
p. 381 

Unprofessional statements, § 576 
Unsworn statements, findings in issues, § 612 
Verdicts, reference to verdicts in similar cases, 
8 178 
Waiver, 

By failure to object, etc., § 196, p. 388 
By misconduct, § 664 
Of right to argue case to jury, § 164 
Wealth of party, comments of counsel, § 190 
Weight of evidence, comments on, § 182 
Witlidrawai of objectionable matters, § 198 
Witnesses, 

Comments on, 

Conduct and credibility, § 185, pp. 366- 
370 

Nonproduction, § 184, pp. 361-366 
Talking with before trial, § 158 
Arrangement, instructions to jury, § 326 
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Art, Instructions to Jury as matter of law, f 300 
Articles, 

Jurors taking to jury room, S 465 

Articles admitted in evidence, § 4G6 
Articles not in evidence, § 467 
Artificial hands, demonstration of work with, f 46, 
n. 57 

Aspersions, arguments of counsel casting aspersions 
on opposing counsel, § 11)4 

Assault and battery, right to open and close, 8 43, 

p. 112 

Assignable error, failure to submit Issues to jury, § 220 
Assignment for trial, statutory provisions, § 11, n. 22 
Assignment of case for trial as an order, § 30 
Assignments, witiidrawal from consideration of jury, 
§ 22,7 

Associations, Jurors and others, § 4,57, pp. 81-88 
Assumpsit, plea of payment, verdict, § 504 
Assumption of facts, 

Answers to hypothotifal questions, motion to 
strike, § 1,74, pp. 276. 277 
In instructions to jury, 279-28,7, pp. 751-77.5 
Subs<‘qijent clause of same iiistriictioii, 8 .729, 
p. St^t 

Undisputed by both parties requesting directed 
verdict, § 25(J, p 617, n. 61; § 25G, p. 018, 
n, 06 

Assunii)tiori of facts and declarations of law, trial by 
court, 8 ,599 
Assumptions, 

Controverted facts, instructions to Jury, § 280 
Instructions to jury on credibility of testimony, 
§ 276, p. 740 

Attachment, right to open and close. § 4.7, p. 112 
Attendance of jury, § 450 
Attendant at trial, § 52 

Attestation, documentary evidence, general obje<-tlon, 
{j 127 
Attorneys, 

Absence, § 40 

Direction of verdict in absence of counsel of 
adverse party, § 2(50, p. 715 
Documents sent to jury, § 46G 
Further instructions given in open court, 
§478 

Passing of case temporarily and n‘s<‘tliiig for 
trial, § 35 

Itemarks of judge concerning in presence of 
jury, § 49, p. 128, n. 71 
Sealed verdict, § 453 
Separation of verdict, § 4,53 
Act of humanity for juror, § 457, p. 84 
Additional counsel, § 157 
Admission, necessity of pHK»f, § 58 
Admonition, censure or disparagement by judge, 
prejudice, § 49, p. 12(5 

Agremnent no insurance involved, refusal to per¬ 
mit showing action was defended by insurer, 
§ ,53, p. 1.51, n. 34 

Amendment or corn*ction of verdict, § 518 
Arguments and conduct of eounsid, generally, ante 
Associate counsel, olijeetions to evidence oflered, 
§ 162, p. 328 

Assumptions and suggestions as not to take place 
of evidence, § 55, p. 15(5 
Attorney's fees. Verdicts, post 


Attorneys—Continued 

Character, comments of counsel, § 186, pp. 366- 
370 

Competency, specific objection to evidence re¬ 
quired, § 125 

Conce<llng admissibility of part of document ob¬ 
jected to, motion to strike, § 143, n. 16 
Consent to separation of jury, § 4,53 
Consultation with witness under rule, § 65 
Credibility, comments of counsel, § 185, pp. 366- 
370 

Direction of verdict, 

Absence of counsel, § 260, p. 715 
Grounds different from those assigned by 
counsel, § 252, p. 596 

Discipline for refusal or failure to attend pre¬ 
trial conference, § 17(2) 

Docketing by act or direction of counsel, § 19 
DfM-muentary evidence, iTisp(*ctlou by opposing 
eoiinsel before admission, § 61 
Evid(‘iice, duty to invoke specific ruling, § 145, 
n. 74 

Exemption from rule excluding witnesses from 
court room, § 07 
Pees, 

Hearing on as tHal, g 3 

Instructions to jury dircedy or indirectly de¬ 
termining amount of recovery, § 285, 
p 793, n. ,70 

Misconduct in consideration by jury, § 462. 
p 90 

Motion to tax costs, limitation of number of 
witnesses, § 92 

Further in.stnictions to jury, request by counsel, 

§ 475 

Instructions to jury, 

Duty to aid court in determining issues to 
be submitted, § 391 

Incorponu iiig phrase used by counsel, § 327, 
I>. 8.58 

Inference from failure of party’s attorney to 
testify, g 271 

Impilrj' of counsel as to views in connection 
with instruction.s, § 323 
Judge need not inform counsel of proposed 
instruction, § 299 
Presence' of counsel, § 325 
l^resentnuuit or submission to attorneys, addi¬ 
tional iiistnietioas, g 477 
Eeadlng by counsel as not compliance with 
r(Mjuiremoiit for reading by court, g 333 
Heading requested instructions to jury, § 411, 
p. 1136 

lii'inarks to coiiasel as correcting previous 
in.stnictions, § 377 

Hequest for limitation of jury’s consideration 
for spc'cifie pui'iiose, § 348, n. 50 
Sharing burden with court in correctly In¬ 
structing jury, § 415, n 59 
Signature, § 332 

Subini.ssion of requested Instructions to op¬ 
posing counsel, § 398 

Submission witli signature of counsel at¬ 
tached, § 332 

Time for examination of charge and prep¬ 
aration of exceptions, § 332 
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AttorneTR—Gontlniied 

Instructions to Jury—^ntlnned 

Use of same languaRe as counsel as express¬ 
ing opinion of Judge, § 284, p. 782 

Jury. 

Ck}nversatlons with Jurors, | 4C7, pp. 88, 86, 
n. 88 

Misconduct of counsel affecting Jury, S 466 
Misconduct or impropriety, admonition, censure or 
disparagement by Judge, 8 40, p. 126 
Motions to strike evidence where qiiostlons and 
answers not heard by counsel, 8 134, p. 274 
Necessity of presence at receipt of verdict, 8 ^ 
Notice by counsel for plaintiff to defendant of 
listing of case for trial, 8 H 
Notice of. 

Decision rendered by court, 8 002 
Trial served on attorney, 8 13 
NumlK^r, § 157 

Liuiitlng for argument, 8 165 
Objections to, 

Evidence, 

Duty as to objection, 8 117, n. 73 
Opposing counsel to l)e njiprlsed of 
gnjuuds, § 124, p. 249, li. 30 
Separation of jury, asking <*<juii8el, § 463 
Testimony, scope and questions raised, 8 126 
Opening statement, 8 161, pt). 311-325 
Passing of case when counsel is engaged in trial 
of another cause, 8 35 
Power or control over calendar, § 18, n. 9 
Presence, 

Additional or supplomontal Instructions to 
Jury, 8 478 

Amendment or correction of verdict by Jury, 
8 512 

At view by Jury, 8 47, p. 123 
Communications between judge and Jury after 
submission of cause, 8 473 
Instructions to Jury, 8 325 
Reading or restating evidence to Jury, 8 480 
Rebuke by Judge, prejudice, 8 49, p. 120 
Reciprocal duUes with court as to giving correct 
Instruction. 6 346, p. 018 
Rendition of decision by court in absence, 8 605 
Request for further instructions to Jury, 8 476 
Respect from trial court, 8 61, n. 16 
Right to counsel, § 157 

Right to trial as Including representation by coun- 
ael, 8 3 

Sealed verdict, opening out of curiosity, 8 486, 
p. 143 

Service of notice of trial on attorney, 8 14 
Signature of exceptions to instructions, 8 417 
Sp(‘clal Issues, post 

Time for admission of new or additional counsel, 
8157 

Trial by court, adverse interest, representing, 
8 574 

Waiver of legal rights, improper for court to <*all 
on counsel to waive right In presence of Jury, 
8 450 

Withdrawal of counsel, ground for motion for 
directed verdict, § 252, p. 590 
Authentication, documentary evidence, general objec¬ 
tion, 8 127 


I Antlkoritlea, 

Instmctlons to jury, , 

Citing, 8 296, p. 806 
Reading authorities, in, 8 887, p. 889 
Reading by counsel to Jury after opening argu¬ 
ment, 8 167 

Automobile accidents, separate trial of separate is- 
Hues, § 9, n. 22 
Automobile insurance, 

Reference, 

Arguments to Jury, § 180, n. 89 
Opening statement, § 161, p. 313, n. 32 
Showing or suggestion of insurance or indmnnlty, 
8 5;{, pp. 140-164 

Autopsy, mutilation by unlawful autopsy, exclusion 
of evidence as to matters not controverted, 8 58, 
n. 68 

Averaging estimates of witnesses by Jurors In arriv¬ 
ing at verdict, 8 472, p. 115 
Avoidaut'C, pleading, taking case from Jury where no 
evidenct^ offered In support of matters alleged, 
8 208, p 420, 11 34 
Avowals by counstd, § 162, p 328 
Awkward instnictious. Improper, 8 327, p. 854 
Rad faith, question for Jury, § 210, p. 503 
Bailiff, giving instructions to foreman to read on re- 
qiiCMit instnicLion lie re-read, § 178, n. 46 
Bailment rtdatiun, question of law, § 210, p. 504 
Bankruptcy, H(‘i>nnite trial on issue of defense of dis¬ 
charge, § 8, p. 34 

Bar, 

Compulsory nonsuit as bar of second action on 
same dnuse of action, 8 246, p. 587 
Dir(K*tlon of verdict as bar to another action, 8 238 
Pnwious request for direcU‘d verdict effecting 
right to have case submitted to jury. 8 260, 
p. 615 

Bar commltti'e, setting case for trial, 8 31 
Ik^giiiniiig, § 2 

BelltUement of party’s position as expression of opin¬ 
ion of Judge in Instructions, 8 284, p. 780, m 14 
Belittling counsel's arguments by trial Judge, preju¬ 
dice, 8 49, p. 128, n. 71 
Best evidence, 

Admission of secondary evidence, irregularities 
and errors, waiver, 8 661 
Motion to strike, ncccHsity, 8 133, n. 85 
Objections, timely objections, § 118, p. 241 
Best evidence rule, trial by court, 8 501 
Bias or prejudice. 

Instructions to jury, i>ost 
Judge, comments disclosing, 8 49, p. 130 
Witness, credibility for jury, S 214, n. 484 
Bill in e<iuity, enjoining prosecution of actions at law 
tried with the bill, right to open and close, 8 43, 

p 108 

Bill of exct'Ptlons, 

Arguments and conduct of counsel, 8 166, p. 888 
Incorporation of findings of court, 8 622 
Reference to bill from former trial in opening 
statement, § 161, p. 315 

Reservation of exceptions to Instmctlons, 8 417 
Bill of particulars, 

Evidence, necessity of Introduction In evidence, 
866 

Jury, submitting to, 8 460, n. 68 

Refusal of court to set trial date, 8 30, n. 35 
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BUI of sale referring to Inventory, offer In evidence, 
S 63 

Bill seeking accounting and discovery, transfer to law 
dockets, I 24, p. 60, n. 6 
Bills and notes, 

Introduction of note without objection as dlspens* 
ing with iiocnsRity of proving signature, S 115 
Open and dose In actions on, § 43, p. 109 
Order of proof In actions on, § 1)4 
Binding Instructions, prejudice in remarks of Judge, 
S 49. p. 129 

Birth certlfloate, instruction lliiiltiog evidentiary cf' 
feet, i 270, n. 09 
Blackboard, 

Use. i 46, n. 23 

In arguments to Jury, } IGl, p. 312, n. 25; 
§ 177, n. 98 

Blank forms of verdict furnished Jury, instruotlous os 
to use, § 374, p. 057 

Blanks, verdict prepared with blanks, expression of 
opinion by Judge in instruction, S ^14, p 7S2 
Blood-grouping tests, power of court to comiiel sulv 
mission to, S 40 

Blue sky law, defense of violation afft^ctlng right to 
open and close In action on note, § 43, p. 110, ii. 61 
Board and room, 

Juror accepting, 

Tree board and room from person nnfrlendly 
to losing party. 8 457, p. 84 
From attorney, § 457, p. 84 

Bona fides, order of proof In action on bills and iioti^s, 
8 94 
Bonds, 

livldeiice, speciflc grounds of objection as waiver 
of other grounds, 8 127 

Separate trial of issues on separate bonds, 8 S. n 2 
Books and papers, 

CSomments of counsel on failure to produce in 
evidence, 8 184, p. 302 
Instructions to Jury, 

On nonproductions, 8 271 
Reference to books not in evidence as assump¬ 
tion os to facts, 8 382, p. 1010 

Jury, 

Failure to object to taking iiiiproiier Items to 
jury room, 8 483 

Taking to jury room of books excluded from 
evidence, 8 407 

Reading or stating from In arguments to Jury, 
8 176 

Bottles, use at trial, 8 40 
Boundaries, question for court, § 219, p. 

Bribery, comments of counsel as to own 8 185, 

p. 370 
Briefs, 

Evidence, motion to reinstate case after uoiiKiiit, 
§248 

Requested charge as not a brief, 8 895 
Trial by court, § 570 

Brevity, Instructions to Juryi § «'*27, p. 859, n, 47; 
8 335 

Burden of going forward, question for trial court, § 207 
Burden of proof. 

Demurrer to evidence, right, 8 220 


Burden of proof—Continued 
Direction of verdict, 

Evidence considered In light most fhvomble 
to party with burden of proof, I 257, 
p. 047 

For or against party having burden of proof, 
8 257, p. 007 

In fevor of party carrying burden of proof. 
8 250 

No evidence to support burden of proof, 8 257, 
p. 020. n. 36 

Failure to meet burden sufficient to make a Jnry 
question, 8 208, p. 427 

Form of special Issues, 8 641i P- 280, n. 14 
Instructions to jury. Post 

Insurance policy actions, right to open and close, 

8 43, p. no 

Intervenor’B right to open and close, 8 43, p. 107 
Motion for nonsuit, 8 245, p. 575 
Nonsuit not allowed In favor of party on whom 
rests the burden of proof, 8 240 
Province of Jury to determine if burden has been 
sustained, 8 208, p. 416 

Question where burden of proof rests as for trial 
court, § 207 

Right to open and close, I 43 
8iHX.‘ial issues, 

Adverse or negative findings, 8 5.59 
Affirmative defenses, 8 Ml, p. 281, n. 16 
Disagreement, 8 550 
Incorporation, § 541, p. 280 
Negative findings, 8 550 
Party pleading affirmative, 8 541, p 281, n. 15 
Wrong party, 8 641, p. 281 
Special verdict, 

Construed against party having, 8 609 
NwvSRlty and sufficiency, 8 551 
Trial by court, eonclusions of law, 8 016 
Burden of the issues, counsel having burden to present 
whole case In bis opening argument, 8 190 
B 3 ’standers, 

Conduct, 8 52 
Prosenee, § 30 

Remarks ulxiut case in presence of Jury* 8 467, 

p. 82 

Bystander’s bill, arguments and conduct of counsel, 
§ 190, p 3H8 

CakMilulions, reference to by counsel In arguments to 
jury, § 177 

Calendars. Dockets and calendars, generally, post 
C:dl of cjise for trial lH*fore at Issue as error, 8 4 
Calling and lienriiig causes. Order, post 
Cujitioii, 

Findings and conclusions in trial by court, 8 622, 
n 21 

Verdict naming parties, surplusage, § 500 
Carriers, sf'parute trial of carriers and surety’s lia¬ 
bility, »}«, n 3 

Case stated, submission of cause to trial court on, 
§ 578 

Casualty insurance, reference to In arguments to Jury, 
§ 180 

Causes of action. 

Application of general verdict, 8 502 
Coininlngliug good and effiHitlve verdict, | 508 
Countcrdalm, verdict, | 604 
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Causes of action—Continued 

Demurrer to evid(‘nce where evidence does not 
show cause of action, § 235, p. 638 
Distinct, separatt* verdicts, § 602 
Equitable nature', trial by jury, § 680 
Inconsistent causes, instructions to jury, § 301, 
p. 818, n. 3;i 

Nonsuit as to one of two or more causes of action, 
§ 246, p. 683 

Separate findinj^ in trial by court, § G2G 
Separate trials, § 9, p. 33 
Special issues, 

Component part, conditional submission, § 641 
Rights of parties on submission, § 530 
Submission, § .639, p. 269 
Special verdict, sufficiency of finding, § 661 
Submission of issues to jury in trial by court, 
§ 682 

Trial by court, findings and conclusions, separate, 
§ 026 

Valid and invalid, verdict awarding sum on, § 503 
Verdicts in favor of defendant, § 521 
Cautionary expression, instructions to jury, § 327, 
p. 857 

Cautionary instructions to jury, § 297 

Probative effect of facts In cvideiK*e, § 311, n. 10 
Cautioning of jury, view and inspection, § 47, pp 121, 
122 
Censure, 

Counsel, prejudice, § 49, p. 140 
ImproiK'r conduct, § IJK) 

Juror, irregularities subject to censure as ground 
for overturning verdict, 8 465 
Jury, failure to come to agn'i'iiient, § 481, p. 
Certainty, 

DefiniteiK'ss, generally, jiost 
rindiiigs in t rial by court, § 026 
Instructions lo jury, § 32S 

Modifi(‘atioii of requested insl ruction, § 412, 
p. 1134 

Motion for dirt'cted verdict, § 2,6.3, p (50.3 
Certilieab' of (leiH>sit, evidence, offer in evidence as 
not iHiUiug indorsenieiit in evideiici*, § (5.3 
Certilicatioii of east* to law side after dismissing bill 
in etpiity, § 2.6, ji. (58 

Certific.ilion of jury verdiet in trial by court, § 587 
CertiRed c(»pies of judgments, exclusion from evidence 
as to matters not controverted, § ,68, n. 08 
Challenge to tliu array, improper denial, venire de 
novo, § .608 
ChamlH'i s. 

Direction of verdiet, ueeessity of record of hear¬ 
ing, § 201 

Trial of action al, § 30 
Chance verdi(3, § 172, pp. 112, 114, n. 20 
Change of issues, dt'lay of tiial, S 4 
Changt' of presiding jinlgi’ during trial, § .30 
Character, 

ArgiinieJit.s of eoiinsel atlaekiug, duty of court to 
repn'ss, § 16S, n 78 

Party, comiueiils of counsid, § 18.6, pp. 300 .370 
Character. Witni'sst's, post 
Charge, 

Defined, § 200 

Instructions to jury, generally, post 
Charts, use at trial, § 40, p. 116, n. 23 
Checks, order of proof lu action on, § 94, n. 72 


Children, 

Power of court to compel blood-grouping test to 
determine paternity, § 46, n. 37 
Presence at trial, $ 39 

Reference to wife and children in opening state¬ 
ment in personal injury ease, § 191 
Choice of conjectures or probabilities. 

Direction of verdict, $ 258, p 078, n. 23 
Evidence, insufficiency to take case to jury, $ 208, 
p. 430, n. 09 

Circumstantial evidence, 

Compoti'iicy, qui'stioii of law, § 207, n. 78 
Direction of verdiet, § 269, p. 700 

Consideration of evidence, § 257, pp. 632, 036 
Instructions to jury, post 

Jurors, resort to own common experience in ar¬ 
riving at verdict, § 4(54, ii. 01 
Nonsuit denied where facts in issue estaldished 
by circunistautial evidence, § 246, p. 579, n. 26 
Questions for jury, § 208, p. 417 
Substantial evidence, 

Question for court, § 208, p 418 
Tending to prove cause of action or defense, 
submis.sion to jury, § 208, p. 431 
Sufficiency of evidence for submission to Jury, 
§ 208, p. 427 

Trial by court, findings by court, 8 034 
Weight of ('videiiw' as for jury, § 208, p. 415 
Clarity. I)ennll('ne.ss, generally, jMist 
Classification, improiier classification of findings and 
conclu.sions in trial l)y court, § 024 
Clerical errors. 

Findings or conclusions in trial by court, § 037 
Instructions to jury, S 327, p. 865 

Construction and oiM'ration, § 428 
Reiiui'sts for instructions, § 407 
Requested instructions, correction, § 407 
Clerk of i-ourt, 

Authority to direct jury to retire and reconsider 
siH'Cinl issues and findings, § .6(57, p. 3.38 
Consultation with attorney, misconduct, 8 .62, n .37 
Conversation with jurors duiiiig deliberations, 
§ 467, p. ,S(>, 11 IK) 

Dockets and calendars, duly, § 10 
Notice of trial given by, § 13 
Transf(*r of cansi', 

From one docket to another l)ecause of Is¬ 
sues, § 24, p. 00, n (54 
Without court order, § 25, p. (59 
Trial dtaket, duty lo keej), etc., {f 19 
Co-d(‘feiHlant, notice of trial gnen by, § 13 
Coer(‘ioii, agri'eun'nt of jury, § 481, pp. 128-'1.34 
Coercion of jurors, competency of jurors as witnesses, 
§ 523 

Collajxse, party, miseouduct, § 52, n 36 
Oollater.al fact, limiting number of witnesses to es¬ 
tablish, § 92 
Collateral inatti'is, 

Bad faith of counsel to get inatb'rs before jury, 
§ 102, p. :m 

Opening statement referring to, § 101, p. 313 
Rebuttal, § lOl 

Coll(M|iiies iM'tween court and counsel, 

Instructions to jury to disregard, § 274 
Correction of previous instructions, § 377 
Colons, omissions in instructions to jury, $ 327, p. 855, 
n, 94 
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Colored persons, municipal authorities* right to assign 
children to separate schools, question for court, 
§ 219, p. 505 

Comfort, jury, threats In urging agreement of Jury, 
§ 481, p. 133 

Commas, omissions in Instructions to Jury, S 327, 
p. 855, n. 94 

Commencement of new action by transfer of suit or 
action to another docket, § 25, p, 70 
Commencement of trial, § 2 
Comments, 

Attorneys. Arguments and conduct of counsel, 
generally, this Index 

Judge. Remarks and conduct of judge, generally, 
post 

Newspapers on case affecting jury, S 457, p. 87 
On evidence by jurors, misconduct, § 4G0 
Pleadings in arguments to jury, § 172 
Commercial calendar. 

Action on bond, § 20, n. 42 
Transfer of action to tort calendar, § 24 
Commissions, findings by, § 609, n. 8 
Common knowledge, 

Comments of counsel in arguments on matters of 
common knowledge, § 1^1. P- 355 
Direction of verdict, evidence considered on mo¬ 
tion for, § 257. p. 635 

Instructions to jury, requested instructions, $ 406, 
n. JK) 

Judicial notice, generally, post 
Jurors, 

Instructions as to matter within, § 389 
Use in arriving at verdict, § 403 
Common law, direction of verdict, power of court, 
§ 250 

Common law and statutes Inconsistent, instructions 
based on issue not raised by pleadings, § 381, 
p. 978, n, 47 

Common sense or experienct', evidence opixised to, 
withdrawal from jury, § 208, p, 441, n. (59 
Communications, jurors and otlu’rs, § 457, iip 81-88 
Communist affiliations, right of judge to question coun¬ 
sel, § 51, n. IS 

Compelling joinder in demurrer to evidence, § 229 
Compi‘usutory damages, 

Separation, verdict, §55 508, 551 
Verdict in favor of plaintiff, § 521 
Competency. Witnesses, post 

Complicated accounts, failure of court to transfer 
cause to equity docket, § 25, p. 71 
Compliments, argument to jury giving or fishing for 
caniplinieiits, § 1G9 
Compromise, 

Evidence of offer admitted without objection, 
§ 152, n. 86 

Instructions to jury against breaching verdict by 
compromise, § 297 
Coniproiiiise verdict, § 472, p. 112 

Amendment or correction by jury, § 012, n. 39 
Conceded facts. 

Issue of law for trial court, § 210, p. 454 
Necessity as introducing evidc'iice to prove, § 58 
Questions of law for trial judge, § 210, p. 404 
Conceding plaintiff’s complaint, demurrer to evidence 
inconsistent with, § 226 


Concession that case should not go to Jury by motions 
of both parties for directed verdict, § 256, p. 622, 
n. 99 

Concea.sions, request in presence of jury opposing coun¬ 
sel make certain concessions, § 169 
Conciseness, 

Instructions to Jury, § 345, n. 7 

Statement of issues and theories, § 346, pp. 
910, 917 
Conclusion, § 2 

Admissions by motion for directed verdict, § 255, 

p. 612 

Counsel from evidence, statements and comments 
in arguments, § 181, p. 357 
Dire<*tion of verdict, evidence giving rise to dif- 
fcirent conclusions, § 259, p. 707 
Instruction to jury, 

Assuming facta, § 280 
Improper eonclnsions, § 327, p. 855 
Instructions stating legal conclusion from estab¬ 
lishment of certain facts, § 278 
Legal coiidusions, duty of court to state Instruc^ 
tion, § 300 

Objections to questions calling for conclusion, gen¬ 
eral objection, § 130, n. CO 
Conclusion of another pending trial, $ 5 
Conclusions of law, 

8|)ecial issues, jwst 
Special verdict, post 
Trial by court, post 

Conclusions of law and fact, separate statement on 
direction of verdict where both parties move for 
verdict, § 201 

Conclusions of witnesses, admission without objection, 
eir<'ct, § 155 

Conchisiveness, ruling on objection to evidence, § 145 
Conchisivoness of special liiuling by Jury, § 571 
f’/on«‘lusivencss of verdicts, § 521 

Concurrent jurisdiction of courts of law in equity, 
neces.sity of transfer of cause, § 24, p. 65 
Concurrent negligence, actions joined together, ver¬ 
dicts, § 500 

Condemnation, verdicts, assent of required number of 
jurors, § 404 
Condition of caime, § 4 

Conditional Instructions, submitting evidence, § 285, 
p. 786, n. 87 

Coiiditioual motion for directed verdict, § 253, p. 602 
Ck>ntIitional questions, submission, § 548, n. 50 
Conditional requ(‘st for instructions to jury, § 395 
Conditional verdict, 

Action at law, right to render, § 485, p. 141 
Failure to comply, § 48.5, p. 141 
Conditions, 

Admission of evidence, § 85 

Repetition of objections, § 122 
Right to motion to strike, § 136 
Striking by court of its own motion, § 156 
Changed c*onditioiis affecting right to view by jury, 
§ 47, p. 121 

Motion to strike testimony, grant, § 145 
Objection to evidence, § 12,3 

Order for future striking from docket on noncom¬ 
pliance of stated condition, § 28 
Reci'ss or temjxu'ary adjournment of trial, § 45 
Restoration of cause to docket or calendar, § 28 
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Ctondltions precedent, Instructions to Jury, ftflsnmptlon 
as a fact, § 282, p. 772 
Conduct, 

Attorney, Arguments and conduct of counsel, gen¬ 
erally, ante 
Bystander, § 52 

Counsel. Argument and conduct of counsel, gen¬ 
erally, ante 

Judge. Remarks and conduct of judge, post 
Jury, statement held not instruction requiring 
writing, § 330, p. 869 
Oflacers, affecting jurors, § 455 
Party, § 52 

Relatives or friends affecting jury, § 456 
View or inspection by Jury, § 47, p. 123 
Witnesses, post 

Conduct and deliberations of jury, waiver and correc¬ 
tions of irregularities and errors, § 672 
Conduct of cause, comments on in instructions to jury, 
§ 293 

Conduct of hearing, direction of verdict, § 257, p. C27 
Conduct of Judge. Trial by court, generally, i>ost 
Conduct of trial, §§ 3G-G4, pp. 91-155 

Directed verdict, waiver of error in denying mo¬ 
tion, § 068 
Duties of court, § 36 
IrrGguIarifi(‘S and errors, 

Instructions to jury, § 670 
Waiver and correction, § 058 
Misconduct of counsel, waiver, § 664 
Reopening case, assent to improper procedun^, 
§ 658, n 40 

Conference with court, excc'ptions to instructions, 
§ 417, n. 83 

Confession and avoidance, 

Afllrmativo matter by plaintiff, right to open and 
close, § 43, p. 10-1 

Commemts of counsel on plea in arguments to 
jury, § 172 

Reading idea to jury in opening statement, § 101. 
p 315 

Confidential eornmuriications, rebuttal testimony by 
client’s attorney over client’s objection, § 101, n. (><» 
Conflict between infmmee and presumption, questions 
for jury, § 211, n 59 

Conflict of evidence with physical facts, withdra\\al 
from jury, ^ 208, p 441 

Conflict of laws, in.stnictioiis to jury, § 295, p, 806 
Conflicting decisions, construction of foreign law as 
question for jury, § 218 
Conflicting evidimce, 

Applicability to all defendants, verdict in favm- 
of some defendants, § 5(K) 

Concurrent motions for direeled verdict as impli¬ 
cation of waiver of jury trial, § 256, p. 620 
Demurrer to evidence, 

Evidence considered, § 233, p. 526 
Overruling, § 235, p. 541 

Sustained when evidence d(‘cidedly prepon¬ 
derates in favor of demurrant, § 23", 
p. 537 

Dlret-'tion of verdict, § 250, p. 710 

Amount of contradictory evidence not to au- 
thorizi' dir(‘ction where substantial evi¬ 
dence sufficient, § 259, p. 697, n. 22 
Conclusive character of evidence, § 258, p. 683 


Conflicting evidence—Continued 
Direction of verdict—Continued 

Conflict between evidence and presumption, 
§ 257, p. 663 

Conflicts on Immaterial issues, § 258, p. 693 
Consideration of conflicts in favor of party 
against whom motion Is urged, $ 257, p. 
639, n. 31 

Consideration of evidence, § 257, p. 046, n. 36 
Consideration of probative force of testimony, 
§ 257, p. 648, n. 51 

Submission to jury though l>oth parties moved 
for direct<‘d verdict, § 256, p. 624 
Dismissal or nonsuit, denial, § 245, p. 682 
Harmonizing, instructions to jury to harmonize, 
« 3.59 

Immaterial matters, submission to jury, § 209, 
p. 453 

Instructions to jury, § 267, n. 50 

Affirmative charge with hypothesis, § 278 
As to duties, § 320, p. 848 
Burden of proof, § 269 

Credibility of witnesses, § 276, p. 743; § 816, 
p. 834 

Duty to give correct requested instruction, 
§ 407 ‘ 

Expert evidence conflicting with positive tes¬ 
timony of credible witness, § 290 
Finding of certain facts required, S 285, 
p. 786 

Law of the case, § 315, n. 4 
Neces.slty of re<iuest, § 392. p. 1064 
Statement and review of evidence, § 307, n. 88 
Weight of evidence, § 291, p. 802, n. 90; § 359 
Motion for nonsuit, conflicts in evidence not de¬ 
cided, § 244, p. 559 

Party or interested witness, question for jury, 
§ 215, p. 49G 

Question for jury, ■§ 209, pp. 445-463, 450 
Questions of law and fact, post 
Sufficiency for submission to Jury, $ 208, pp. 430, 
431 

Time or place as question for jury, § 219, p. 603 
Variance of pleading and proof as question of 
fact, § 205 

Conflicting inferences, ntn-essity of submission of issue 
to jury, § 208, p. 42.5, n. 15 
Conflicting instructions. Instructions to jury, post 
Conflicting requests for instructions to jury, § 409 
Conflicting testimony, expert testimony, foreign law 
as question for jury, § 218 

Conflicting theories of fact in cause against one or 
more coparties, right to go to jury, § 208, p. 441 
Conformity of findings in trial by court to pleadings, 
issues and evidence, § 632 

Conformity of instructions to jury to issues raised by 
evidence, § 382, pp. 988-1014 
Conformity of instructions to pleading, § 381, pp. 977- 
988 

(’onfrenting witnesses, right of party, § 60 
Confusing instructions, conflicting instructions. In¬ 
structions to jury, post 
Conjecture. Speculation and conjecture, post 
Conjunctive instructions to jury, § 327, p. 856 
Conscientious convictions, instructions to jury not to 
surrender, § 297 
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OoDsent, 

Action at trial, right to object to errors, Irregulari¬ 
ties or omissions, § 54 

Admission of evidence, estoppel to object, S 114 
Counsel, 

Communications between court and Jury, S 473 
Sealed verdict, § 453 

Designated time of trial by failure to object to 
designated time, § 30 
Directed verdict, § 250, p. 624 
Instructions to Jury, modification of requested 
charge, § 412, p. 1137 

Introduction of immaterial evidence on party’s 
failure to object at cross-examination, S 115 
Introduction of irrelevant evidence, §101 
Nonsuit against plaintiff for lack of evidence with¬ 
out his consent, § 230 
Parties, 

Separation of Jury without an adiiioiiltion, 
§ 454 

Trial of causes togi'thcr, § 0 
Waiver of written instructions to jury, § 330, 
p. 865 

Pleading in short, niollon to exclude evidence on 
failure of defendant to make his plead¬ 
ings and proof conform to statutory re¬ 
quirements, § 237 

Submission to court on consent on opening 
statement, § IGl, p. 323 

Time before term has elapsed after pleadings and 
issues are made up, § 30 

Trial by law court on failure to move for retrans¬ 
fer to equity, § 27 

Trial of cause as waiver of error In overruling 
motion to strike case from calendar, § 29 
Verdict ill(?gally reached by lot, § 472, p. 112 
Waiver of error In calling or trying case out of 
its order, § 32 

Withdrawal of request for Instructions on sug¬ 
gestion of court, § 402 

Consolidated actions or proceedings, findings in trial 
by court, § 626 
Consolidated cases. 

Direction of verdict, power of court, § 250, n, 4 
Verdicts, § 500 
Consolidation of actions, 

Against two defendants, submission to Jury on 
prima facie case against at least one, § 208, 
p. 440 

For trial, § 6 

Docketing of cause, § 20 
One action on calendar as preferred cause, 
§ 33 

Right to open and close, § 43, p. 107 
Convsolidation of requested instructions, § 396 
Constitutional provisions. 

Assent of required number of Jurors to verdict, 

§ 494 

Impeachment of verdict by jurors, § 623 
Instructions to jury. 

Comments on evidence, § 286, p. 784 
Compliance, § 268 

Contributory negligence, invading province 
of jury, § 285, p. 795, n. 80 
Expression of opinion by judge on facts or 
evidence, § 284, p, 777 
Questions of fact as for Jury, § 203 


I Constitutional proTislons*-~Oontlnued 

Special findings In connection with general ver¬ 
dict, return, § 528 
Trial by court. 

Findings and conclusions, § 612 
Time for rendition and filing of decision, 
8 604 

Constitutional right to direct verdict, § 259, p. Til, 
n. 99 

Construction, 

Foreign laws, question for court or for Jury, § 218 
Instructions to jury, post 
Opening statement, § 101, p. S24 
Ruling on evidence, § 145 
Writings, question for court, § 217 
Construction of pleadings, duty of court, § 206 
Construction of verdicts, § 621 
Constructions to Jury, 

Assuming facts, invasion of province of Jury, con¬ 
struction of instructions as a whole, § 438 
Constructive notice of recorded Instrument not to take 
place of proper profert and proof, § 61 
Contacts between jurors and others, § 457, pp. 81-88 
Contempt, 

Commitment of counsel to Jail for Improprieties, 

§ 158, n. 83 

Failure of attorney or refusal to attend pretrial 
coiiferenee, S 17(2) 

Notice to counsel clhmt will be required to show 
cause why he sliould not be punished for con¬ 
tempt, § 49, p. 126 

TTnaiJthorized separation of Jury, $ 453 
Witness violating rule, § 70 

Contention of parties not r(H]uired to be stated in in¬ 
structions to Jury, § 301, p. 818 
Coiitinuanee, 

Direction of verdict without moving for continu¬ 
ance or after refusal and refusal to proceed 
or offer evidence, § 260, p. 713 
Improper question, discretion of court, § 162, p. 326 
Nonsuit granted on denial of request for continu¬ 
ance, 8 240, n. 84 
Notice of trial, necessity, § 15 
Offer of improper testimony, § 162, p. 329 
Reply by adverse party on reopening case for 
further evidence, § 111 

Statement denying on manipulation of case on 
docket for convenience of counsel, g 49, p. 126 
Taking case from short cause calendar, § 29 
Witlidrawal of juror effecting, § 224 
Clontinuation of original action on transfer of cause, 

§ 25, p. 70 

Contract-jury calendar, action for compensation under 
employment agreement, § 20, n. 46 
Contracts, 

Consequences of failure to complete In accordance 
with contract as question of law, § 219, p. 604 
Instructions to jury on meaning, § 300 
Joint, verdicts, § 500 

Offer in evidence without offering collateral under¬ 
taking on same paper, $ 62, p. 171 
Right to open and close in actions on, § 43, p. 109 
Contradicted or controverted evidence, questions for 
jury, § 209, pp. 445-453 

Contradiction in evidence, submission of issues or 
facts to jury, § 209, p. 451 
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Contradictory evidence. Conflicting evidence, gener¬ 
ally, ante 

Contradictory instructions, conflicting Instructions 
Instructions to jury, post 
Contributory negligence, 

Demurrer to evidt'nco sustained where plaintiff’s 
own case shows neglig('iice precluding recov¬ 
ery, § 235. p. 538 

Joint trial of actions with difference as to issues 
of contributory negligiuice, § 0 
Control of conduct of counsel by court, § 158 
Controversy, necessity of active controversy to eonsti- 
tute a trial, § 3 

Convenience and custom, sealed verdict, | 48G, p. 143 
Conversations, 

Jurors, admonitions by court on separation, § 454 
Questions for jury, § 219, p ^)(^5 
Witnesses with counsel, § 102, p. 328 
Conviction of crime, witness, comments of counsel, 
5 185, p. 370 
Coparties, 

Evidence, special motion for admission agsdiist 
other party of evidence admitted against one 
party, § 8S 

Objection to introiliiction of evidence*, § 113 
Offer of proof Inadmissible as to one party, § 82 
Copies, 

Instrument, QU<‘stion for jury, § 219, p. 5(H> 
Pleadings, including in instructions to pleading, 
§ 317, p 919 

Coroner’s certiiicato, evidence, general objection, 5 127 
Corporations, 

Appeals to prejudice against in argument of coun¬ 
sel, § 189 

Preference in trial on ground of destitution, § 33 
Keference to possible int(*rest of (-(uporatiou in 
comments of counsel, § 185, p. 370 
Wealth of corporation, referenc(‘ to in arguments 
of counsel, § 189, n. 40 

Corpus Juris, reading (‘xceri>ts from in Instructions 
to jury, § 337, p. 889, n. 97 
Correction, 

Arguments and misstatements of counsel, § 198 
Declarations of law and trial by court, § 001, p. 415 
Failure to mark exhibits, § 02, p. 109, n. 40 
Findings or conclusions by court, § 038 
Instructions to jury. 

Cure of error by, § 448 
Previously given, § 377 

Irregularities and errors, §§ 058-07,3, pp. 501-.519 
Misconduct of counsel, §§ l{)7-202, fip. 389-103 
Requested Instructions which are erron<‘ous, § 408 
Testimony of witness, credibility as question lor 
jury, § 214, p. 490 

Correction by jury of special verdict, findings or an¬ 
swers, I 507 

Corrective action by judge In progress of trial, § 30, 
n. 34 

Correspondence, evidence, entire correspondence to be 
offered, § 02, p 171 
Corroboration. Witnesses, post 

Corroborative testimony, waiver of objections by fail¬ 
ure to obj<*ct to previous evidence, § 115, n. 39 
Corrupting practices, administration of justices to be 
kept free from suspicion of, § 30, xl 32 


Costs, 

Findings and conclusions of court as basis, § GIO, 
n, 44 
Motion to, 

Coinpc‘1 security for costs, disposition before 
trial, § 4 

Tax attoriK'y's fees as costs, limitalioii of 
number of witiu'ssos, JS J)2 

Trial, 

Ry court, discretion of judge, § 574 
Of cases together to avoid mineeessary costs, 
§ 0 

Counsel. Attorn(‘ys, generally, ante 
Counterclaim, 

Admission in abandoned countorclaim, necessity 
of introduction in evidence, § 50, n. 23 
Damages, tran.sfcr as action to law side, § 21, p 00 
Demurrer to, § 231 

Demurrer to evidemee as preserving right to ob¬ 
ject to counterclaim on appeal, § 220 
Denial pleaded by defendant afiecthig right to 
open and close, S 43, p. 100 
Absence of evidence to support defendunt’s 
counterclaim, § 25S, p, 289, n. 00 
Before submission of counterclaim, § 200, 
p. 714, n 40 

Evidence tending to prove counterclaim affect¬ 
ing right to direct verdict for pluiiitiff, 
§ 259, p. 703, n. 08 
Dismis.sal, 

Factual issues represented by evUhuice, § 245, 
p. 579, n 19 

Time for motion for directed verdict, § 254, 
n. 01 

Dismissal and nonsuit, effect of counterclaim, 
§ 245, p. 575 

Equitable counterelainis In action on notes, docki't 
or cah'udar, }| 20, ii 40 
Evidence in rebuttal, § 102 
lii.slructions to jury, <5 275 

Ignoring defeialant’s counterclaim, 8 388, 
1) 1053 

Ignoring or excluding issues, theories or de- 
§ 38S, p. 1044 

Negativing counlefclaiins in reqnesf(‘d in- 
slrucLiuns, S 395 

Purpose and effec-t of evidence, § 311 
Submi.ssion of pleadings to jury in absence of 
request, § 3{>1 

Legal defense jileaded as equitable counterclaim, 
separate trial, § 9, p. 30 

Motion for judgiiKuit on, waivi'r of on moving 
for nonsuit at close of plaintiff’s ca.se, § 243 
Motion to dismiss, ini<‘ri)retatioii of deieiidant’s 
evidence, § 214, p. 504 
Motion to siijipn'ss (‘\ idence. 

In support treated as demurrer to evidence, 
ii 231 

To (l(‘t(‘rinino sufliciency of counterclaim, § 237 
Reservation of decision on motion to dismiss, 
grant of motion notwltlisLaiidiug verdict ol 
jury, § 240, p. 586 

Separate trial of issues raised, § 9, p. 35 
Verdicts, ik>sL 

Waiver by motion for directed verdict, i 25ii, 

p. 010 
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Counts, 

Instructions to Jury whoreln there are several 
counts or defenses, S 304 

PleHtliiiRs containing several counts, npplication of 
iiistructlons to Jury, § 381, p. S>84 
Sevonil counts, application of general finding by 
court, g 632 

Withdrawal from consideration of Jury, fi 223 
Court, din>etIon for separation of Jury, g 4r)3 
Court attendant, conduct, g 02 
Court steiiograplior, 

Conduct In presence of jury, failure to object, 
g 1H3 

Further InKtructloiis, directing stenographer to go 
into Jury room and read charge, g 478, n. 40 
Court’s own motion, 

Aznendinent or correction of findings or coiiclii- 
fiions, g 642 

Directum of verdict, g 249 

Evidciici' eliminated from consideration, g 2.07, 
p. 605 

riibllc policy Involved, g 258, p. 677,* ii 19 
Dlschni-ge of juror hecaiist* of evprc'ssion td opin¬ 
ion liefore submission of case, g 400 
Disiiiissnl before c^mipletion of presentation of 
plaiiitifT's proof, g 24t>, p. 584 
Dismissal or nonsuit, g 595, p. 400 
Equifalde actions, submission of issues to jury, 
g 580 

Evideiuv, excluding or striking, g 150 
Explanation, UHKliii<‘itti<in iind cornK.‘tlon of in¬ 
structions [ircviously given, g 377 
Formulation of nu4hod of coin]jiitiiig dninagis 
where correct Instruction given, g 392, 
p. 1063 

Further instructions to Jury after submission of 
cause, g 475 

Instructions to Jury, g 390 

Amount of recovery, g 392, p 1001 
Statement of coiivei*sc of proposition of re- 
quoKtod iiiKtruetione, g 412, p. 1135 
Supplementing written Instnictlons with oral 
instruction, g 332 

Where reasonuble nuinlMT is rtnjuested, § 3JKt 
Judgment of dismissal or noiisuil, g 239 
Mistrial for arguments and conduct of c-ounsel, 
§ 190, p. 384 

Protection of suitors as against apiH*als of coun¬ 
sel to liassloii or prejudice, g 158, n. 79 
Beopen case and take further testimony, trial by 
court, § 591 

Kestatiiig or n*-r<*adlng instructions to jur>’, g 170 
Itesiibiiiissiou of interrogatories to jury, g 507, 
p. 3;js 

special findings of fact, g 017 
Special interrogatories, proposed to be given, g 538 
Submission of additional interrogatories to jury, 
g 529 

Subiulsslou of siKM lal Interrogatories or findings 
to jury, g 529 

Transfer of cause from one docket to another, 
§ 25, p. 08 

View or iiisTM'ction of material objects or prem¬ 
ises, g 588 

Waiver of privilege to compel withdrawal of Is¬ 
sues suiwnisslon, § 008 
Credibility. WlUiesBCs, post 
M C.J.S.—70 


Credibility of evidence, admission by motion for di¬ 
rected verdict, f 266, p. 610 
Criminal responsibility of party, remarks of jndge re¬ 
ferring to party seeking to relieve himself from 
civil liability, g 49. p. 326 
Criminal term, time for trial, g 30 
Criticism, opposing counsel In arguments, § 186, p. 308 
Criticism of court by eminsers conduct of trial, preju¬ 
dice, g 40, p. 128, n. 71 

Gross-action, third party’s demiirror to evidence In 
support of defendant’s cross-action, g 231 
Gross hill for damages, transfer of cause to law side, 
g 24, p. 66 

Cross charges, evidence, g 56, n. 21 
Cross claims. 

As hot ween defendants, verdicts, g 504 
Separate trial of Issues ralsod, g 9, p .35 
Gross (‘oniplnints entitling defendant to affirmative re¬ 
lief, Inal, g 36 

Cross-cMinilnntion. Witnesses, post 
(■ross-referone<‘, qiinliflcntioii of given instruction by 
croHs-ri*forence to another, | 329, p. 864 
Cumulative evidmieo, 

Uebuttnl, g 101 
l{t*cc“Ptii)ii, § 91 

lle<»pt*niiig cafw‘ for further evidenee, fi 110 

Agrc*<‘ment of emitiHol restrict lug admission of 
further evldtmee, § 11)6 

Motions for dlsjiosul uf case having been 
made, g lOS 
Siirrcbuttiil, g 103 

Waiver of objections by failure to object to pre¬ 
vious evidence, g 115, n 39 
Wiliicsst's, eominents of <*oniiKPl on failure to pro¬ 
duce witn(‘s.s wh(»se evidence would be oumu- 
liitive, § 184, p 31^4 

Cnniiilatlve issues, afM*cial issues and findings, sur¬ 
plusage, g 565, n 34 

Cure of niiscoiiduct of counsel, gg 197—202, pp 38i>-103 
Custody of jury, gg 451-454 
Ciistoiiis and usages. 

Direction of verdict, exlstiMice of enstoras with 
only one verdict iTusoiuibly to Ih* rendered, 
g 258, p 682, 11 46 

Evidence, instructions to jury, g 310, n 50 
Instructions to jury, time for request for, g 3D4, 
p 1977 

Offer of pnsif, g 80, ii. 79 

IteoiMUiiiig case to admit evidenee of, trial by 
(‘ourt, g 501 
Damages, 

Actual danmges, sjieoinl verdict, § 551 
Admission plaint iff has suffered damages at hands 
of defendant, direction of verdict, g 258, 
p 094 

Apiiortlonmeiit as to cause, verdict, § 508 
Appraisal, time for appraisal by jury, § 462, p. 92, 
IL 72 

ComiK'iisfttory danmgos. 

8cpo ration, verdict, gg 508, 661 
Verdict in favor of plaintiff, g 621 
Compromise verdict, g 472, p. 113 
C-oiisideratlon In arrival of decision by court, 
g 002 

DciinirrcM’ to evidence, 

Considenition of Question of damages hy jury, 
g 231 
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l>a]nage(h--<V)ntini)ed 

Demurrer to evidence—CJontlnued 

Submission to jury on overruling demurrer, 
§ 236 

Direction of verdict, 

Amount of damages, § 261 
Evidence insufladent for measurement of pe¬ 
cuniary damages, § 250, p. 706, n. 81 
Particular damages, § 252, p. 597 
Election as to proof of measure of damages by in¬ 
troduction of repair bills in evidence without 
objection, § 115 

Exemplary damages. Punitive damages, gen¬ 
erally, post 

Instructions to jury, post 

Jury, agreement in advance as to amount of dam¬ 
ages and then undertaking to answer special 
issues, § 471, n. 86 
Nominal damages, generally, post 
Plea or answer of defendant in mitigation, right 
to open and close, § 43, p. 108 
Punitive damages, generally, post 
Heeovery, amount of, question for jury, § 216 
Ileferenee to in arguments to jury, § 192 

Amounts awarded in similar cases, § 178 
'Reservation of right to have jury determine 
amount on renewal of motion for directed ver¬ 
dict, § 256, p. 616, n. 50 

Separation of exemplary and compensatory dam¬ 
ages, verdict, § 508 
Special damages, post 
Special issues, § 531, n. 49 
Order of questions, § 548 
Special verdict, 

Cases tried together, § 551 
Falling to find, § 551 
Itemization, § 551 
Segregation, § 551 

Separate assessments when different parties, 
§ 551 

Stipulated damages, Instructions to jury, § 297 
Trial by court, 

Consideration of amount in reaching decision, 
Hi (J02 

Itemization In findings, § 610, n. 42 
Items, findings and conclusions, § 017 
Punitive and actual, findings, segregation, 
H 617, n. 7 

Segregation in findings, § 622, n. 20 
Separate findings, § 026 
Sufficiency of findings, § 627 
Damages not apportionable, separate trials, § 8, n. 3 
“Damn”, use of term in argument to jury, § 109, n. 38 
Date, recitals of erroneous date in findings or conclu¬ 
sions in trial by court, § 037 
De bone esse, order of proof, § 97, n. 3 
Death, 

Absentee, question for jury, § 219, p. 505, n. 30 
Instructions to jury 

Not assuming facts, § 281, p. 766 
Privih'ge with resiiect to testimony by parly 
as to t runsactioris or communications 
with decedent, § 271 

Reference to mortality table as exprGs.sing 
opinion of judge, § 284, p. 779, n. 11 
Presumptions from alisence, instructions assuming 
facts, § 281, p. 760 


Death—Continued 

Question for jury, § 219, p. 505 
Witness, arguments of counsel, § 184, p. 865 
Death action, 

Preference at trial, S 33 
Presence of widow and children at trial, § 39 
Death certificate, 

Evidence, 

General objection, § 127 
Waiver of objection l>y failure to object, § 115, 
n. 13 

Instructions on purpose of evidimce, § 270, n. 69 
Death of counsel after trial, fair and impartial trial, 
§ 157, n. 38 
Decedents, 

Testimony concerning transaction with, necessity 
of objection for motion to strike, § 130, n. 28 
Transactions with, admission »»f testimony with¬ 
out objection, disregard, § 152 
Decedent’s estate, 

Instructions to jury, 

Gompeteney of plaintiff as witness in action 
against estate, | 271 

Defendant’s claim of privilege of objecting to 
competency of plaintiff as witness in ac¬ 
tion against estate, § 271 
Right to open and close in actions involving, § 43, 

p. 108 

Decision, 

Direction of verdict as decision of court, § 249 
Dismissal before final determination, § 24G, pp. 
584- 588 

Reailmg to jury in arguments of counsel, § 171 
Decisions of another judge, § 179 
Declarations, 

Admission of evidence without objection and con¬ 
sidered, § 152 

Failure to object to evidence as waiver, $ 115 
Siilfieiency to take case to jury, § 208, p. 431, n. 75 
Declarations of law. Trial by court, post 
Declaratory judgment, action for, special verdict, 
§ 485, n. 41 

Declaratory relief, findings and conclusiong, trial by 
court, § 611 

Decree, trial as including, § 3 
Deductions, 

Directed verdict, consideration of deductions in 
ruling on motion, § 257, p. 055 
Inferences, generally, post 

Deductions from evidence, statements and comments 
in arguments of counsel, § 181, p. 356 
Deeds, 

Evidence, 

General objection, § 127 
Specific grounds of objection as waiver of 
other grounds, § 127 

Separate trial of issues involving, § 9, p. 36 
Trial by court, findings of fact, aid, § 628 
Default, 

Issue made by pleading and failure of party to ap¬ 
pear as trial, § 3 

Joinder of cases for trial, effi'ct, § 6, n. 08 
Placing of case cm docket, § 20 
Default judgment, trial by court, findings and conclu¬ 
sions, § 612 

Defects and errors in special verdict or findings, { 566 
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Defenses, 

Itoijrrer to evidence for defense, $ 235, p. 541 
Direction of verdict, defense made out by plain- 
tiflP’s own witness, § 258, p. C{)5, n. 10 
Dismissal, time for motion for directed verdict, 
§ 254, n. G1 

Entry of judgment or direction of verdict for 
plaintiff on defendant’s opening stalenicnt, 
§ 361, p. 320 

Pacts which tend to establish as question for 
court, § 208, p. 438 
Finding for defendant, verdict, § 505 
Good defense as question for court, § 210, p 504 
Inconsistent, general verdict for defendant, § 5tK{ 
Instructions to jury, § 301, p 817 

Consideration as a whole where ignoring de¬ 
fense, § 434 

Construction of charge as a whole. § 433 
Ignoring or excluding, § 3SS, pp. 1031-1053 
Majidatory instructions sumiiiarizing facts to 
include all material facts in controversy, 
S 387, p. 1026 

Omission of consideration of defense where 
evidence lelii^d on inadmissible, § 384 
Rc'quest to charge presenting defense not ap¬ 
plicable to evidence, § 412, p. 1137 
Several counts or defenses, § 304 
Undue prominence given to defense's, § 340, 
p, 004 

Motion for directed verdict as raising every de¬ 
fense open to defendant on the evidence, § 255, 
p. 600 

Nonsuit whore plaintiff’s evidence establishes de¬ 
fense, § 245, p 578, n 7 

Pleading as ground for transfer of cause, § 24, p. 
66 

Separate trial of Issues raisi'rt, § 9, p. 34 
Withdrawal, 

By disclaiming In opennig statement, § 161, p. 
316 

From consideration of jury, § 223 
Definiteness, 

Exception to instruction to jury, § 420 
Instructions to jury, jiost 

Objections or exceptions to Instructions to jury, 
§422 

Offer of correct instructlmi on particular issue 
as specific objection to instructions given, 
§423 

Di'finiteness of findings in trial by court, § 626 
Definition or explanation of terms, instructions to ju¬ 
ry, § 318 
Definitions, § 1 

Actual trial, § 1 
Binding instruction, § 206 
Charge, § 206 
Fair trial, § 1 
Formula Instriiclions, § 200 
General instruction, § 266 
Hearing, § 3 

Instructions to jury, § 266; § 330, p 866; § 376 
Abstract instruction, § 37fi, p. 966, n 83 
Cure of error by otiier instructions, § 447 
Necessity of request, § 392, p. 3063 
Requested instruction, § 412, p, 1133 
Judicial trial, § 1 


Definitions—Contin ued 

Paraphrasing definitions by appellate court In In¬ 
structions, § 337, p 887, n. 60 
Trial by jury, § 1 

Degree of proof, Instructions to jury, §§ 366-370, pp- 
944-050 
Delay, 

Appearance of counsel as trick or device to se¬ 
cure undue advantage, § 157 
Application for separate trial by defendant, § 8 
Counsel directed to refrain from delay, § 49, p. 
127 

Trial or bearing, § 30 

View or inspection by jury, consideration of delay, 
§ 47, p. 121 

Demand, admission of fa(‘ts for use at trial, § 17(2) 
Demonstrations Ijefore jury, permission, § 46 
Demurrer, 

Direction of verdict for demurrable pleading, 
§ 252, p. 599 

Hearing and di-cision on as trial, § 3 
Instructions to jury based on jilendlng to which 
di'iniirrcr sustained, § 381, p. 9S5 
Loss of right by dcmnm'r to evirlonce, § 231 
New notic'- of trial, § 15 

Note of issue on trial of Issue arising on demur¬ 
rer, § 17(1) 

Notice of trial by plaintiff as a withdrawal of de¬ 
murrer to niisw'er, § 11 
Opening stateiiicnt of counstd, § 106, p 380 
Test of motion for transfer of cause, § 25, p, 67 
Treatmt'iit as motion to transfer cause, § 25, p. 67 
Demurrer to evidence. §§ 225-237, pp. 514-546 
AdmiK.sions, § 234, pp 53(K536 
Consideration of evidence, § 233, i>. 523 
Damages submitted to jury on overruling demur¬ 
rer, § 236 

Defense, demurrer to evidence for di'fcnse, § 235, 
p. 541 

Definition, 5 225 

Demurrant’s evidence not to be Inserted In demur¬ 
rer, § 228 

Direction of verdic*t distinguished, § 225 
Di.sini.ssal or nonsuit (listiiigiiishod, § 22,5 
Disputed que.stions of fact are for jury, § 235, 
p. 543 

Distinguisliod from other proceedings, § 225 
Election of demurring after overruling motion to 
strike or exclude all evidence, § 237 
Failure to rule, waiver, § C6C 
Form and requisites, § 228 
IP'aring and dctciminatioii, § 232 
Inferences and evidence to sustain demurrer, 

§ 2.35, p. 53fi 
Joinder in, § 229 

Overruling where case made out against one 
of d»'fetMlriiits, § 2.35, p, 542 
Judgment on, § 23t> 

Jury, coiiMdcralion of daiTiag<‘S, § 231 
Liaiiility, nn'uns of d<*tcrniiiiing, § 220 
Motion for judgniont distinguislied, § 225 
IMotion to strike or exclude all evidence, § 237 
Nature tind jiurpoae, § 225 

Nominal damages, demurrer overruled If proof 
suslniiis nominal damages, § 235, p 541 
Nonsuit jicrinisbiblo under section of statute, § 239, 
n, 70 
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Demurrer to evidence—Continued 
Objections, waiver, $ 661, p. 608 
Operation and effect, § 231 
Overruling, waiver of error, § 005 
Overruling demurrer where questions of fact for 
jury presented, § 235, p. 641 
Partial recovery in one cause possible, overruling 
demurrer, § 235, p. 541 
Persons who may demur, § 220 
Questions for jury, disputed questions of fact, 
§ 235, p. 541 

Beoponing case for further evidence after demur- 
r(‘r, § lOS 

Bequest for charge to return of verdict for de¬ 
fendant as presented same question, as de¬ 
murrer to evidence, § 265, p OOJ) 

Bight of recovery, moans of determining, § 226 
Bight to, § 220 

Stat('ment f)f reasons for decision where sustain¬ 
ing, s 235, p. r>n 

Sustained or ovoiriil(‘d, § 235, pp. 530- 642 
Third jiarty’s dcmiurrer to evidence in support of 
d(‘f(‘ndant’s cross-action, § 231 
Time, §§ 22(i, 227 

Decision and argument, § 232 
Witlidrawal of demurrer, § 230 
Trial by court, post 

Verdict subject to court opinion conditional on, 
§ 485 

Waiver, post 
Withdrawal. § 230 

Demurrer to petition pending, case not to he tried, § 4 
Departure from regular order in hearing caust*, 32- 
35, j)p. 82-tK) 

Departure from theory of suit, direction of verdict, 
§ 252, p. 598 
Depositions, 

Comments of counsel on failure to lake deposition 
of witness, § 184, p. ,306 

Consolidation of cases for trial as not affecting, 

§ 6 

Diffeivnee in testimony given in d(*position and 
at trial by witness, comments of counsel, 
8 185, p. 370 
Direction <»f verdict, 

Coiillii't l)<'tw(‘cii di'fciidnnt’s deposition, § 268, 
j). OtU. n 4 

Consideration in ruling on motion, § 257, 
1). (>5(}, II. 84 

For iiicojisislmicy of preti-ial disposition with 
testimony at trial, 8 252, p. 090 
Erroneous order for taking, right to introduce 
additional evidence on trial, § 65, p. 158 
Instructions to jury, 

Credihility, § 270. p. 741 
(if vvitiK'ss. 8 .30,3 

Weight and suflicieiicy of evidence, § 310 
Wright of evidence, § 285, p. 798, n. 24 
Jury, tulving to jury room, 8 4GG 
Means of discovery of truth before trial, § 1, n. 20 
Objections, 

8coi>e and qu(‘stions raised, § 126 
To r(‘cei)tion, specification of grounds as waiv¬ 
er of other grounds, § 127 
Offer in evidence, § 64 


Depositions—Continued 

Permitting counsel to examine witness as lost 
depositions, statement of court, § 50, p. 134, 
n. 75 

Reading in. 

Arguments to jury, § 175 
Evidence, § 04 

Befcreiice to insurance of defendant, S 53, p. 152 
Description, misdcscrifvtion of natun* of suit in open¬ 
ing statement, § 161, p. 317 
Destitution, 

Dclined, § 33 

Ground for ju^eferonOG at trial, 8 33 
Prefeivnce in order of trial, § 34 
Detail, minuteness of findings in trial by court, § 626 
Detective employed by party, conversations with ju¬ 
rors, § 457, p. 84 
Diagrams, 

Evidence, 

Bight to view by jury, § 47, p. 120 
Waiver of formal introduction, § 62, p. 170, 
n. 54 

Jury taking to jury room, § 465 
Use at trial, § 40 

By counsel in opening or closing case In ar¬ 
guments before jury, § 177 

Dictionarii's, 

Taking to jury room, § 405 

Trial l>y court, refreshing court’s recollection, 
§ 575 

Directed verdict. Direction of verdict, generally, post 
Direction of case by judge, § 30 
Direction of court, separation of jury without direc¬ 
tion, § 453 

Direction of verdict, §§ 249-205, pp. 589-724 

Additional findings by jury is surplusage, § 262 
Admission by moving for directed verdict, § 255, 

p. 010 

Admission of facts, § 2i>8, p. 090 
Aflirinativo dcfmises, ante 
Applicability in trial by court, § 596 
Argunienls of counsel to jury, § 173 
Assumption of facts in directing verdict defense 
alleged and set forth instructions have been 
proved, § 280 

P»ar to another action, § 238 
Both parties making motion, 

(kmsnleration of evidence, § 257, p. 0)48 
Evidoiic(‘ coiisidor(‘d, § 257, p. 607, n. 27 
Boservation of di'eision, § 2G0, p. 716 
Separate disposition by judge, § 260 
Sutlieieiiey of c'\idenco to sustain a verdict, 
25S, p. 680 

Waiver, jury, motions for both parties for 
dirt‘eted verdict, effect of direction, § 204 
Burdim of jiroof, direction for or against party 
having Iniideii of pi oof, § 2.67, p. 007 
Caution in granting, § 257, p. (>27 
Circumstantial evidence, 2.')t», p, 700 
Consideration, ^ 257, ]). ti,35 
Clear, cm tain or undisimtalile cases required to 
warrant grant, § 257, p. 027 
Competent evidence, consideration on motion, 
§ 257, j). 035 

Conclusions, evidence giving rise to different con¬ 
clusions, § 259, p. 707 
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Direction of verdict—Continued 

C-oiicluKionf? of law disrogardod, S 596, n. 82 
(V)ii(nti(iiiiil moLirm, § 2r»3, p. 602 
Goiiduct of hearing, 257, p. 627 
CouflKl between evidence and iiresnmption, con¬ 
sideration ill passing on motion, § 257, p. GOS 
CoiitliH I iig evidence, § 251), p. 710 
Contliet^ on inmintenal issues mily. S 25K, p. 605 
ClonsideratJOii and detenninut loii, §S 257-251), pp. 
(t2+ 712 

Contention na not eonsent to direction of ver¬ 
dict. ^ 256. p. 62) 

Contradict ions witJim adverse party's evidence, 
disregard in ruling on niotioii. 8 257, p 667 
Contro\ei*led facts or quest ions resohed in fa¬ 
vor of party opposing motion, 8 257, p 6.30, 
11. 31 

Court’s own motion, evidence eliminated, § 2.57, 
p. (Iti5 

Creddalily of evidence of witnesses, cunsideration, 
§ 2:i7. p 651 
Damage's, union nt, § 261 
Di^faiilt by plaintiff, § 252, p. 597 
Deiiiiition, § 240 

Peremptory instruction, § 249 
Demurri'r to evidenoc distinguished, § 22.5 
Denial of motion, 

Effect. 8 264 
Waiver of error, $ 6f»8 

Discharge of jury and entry of judgment by court, 
8 26.3 

Dismissal or nonsuit eoiupnred and distinguished, 
R 2;i8 

Duty tfi (liri'ct vonliet, § 25H, pp 674-605 
Effect of. 

Dir(*etlon or denial, R 2(*>4 
Motion, RR 2.55, 2.5(5, pp 667-4524 
Eqiiitaiili* actions, R 596 
£vid(*iie<\ 

Agreed on or adiiiitted, R 2.5.S, p 694 
Consideml on motion for, R 2,57, p. 63.5 
Disputed or eoiiMietiiig. R 2.5J), p 710 
(iroiiiids for motion tor direeti'd verdict. 
R 2.52 

Inherently improbable or opposi-d to jiliysieal 
facts, not considered. R 257, p, 63 4 
lusutlli'ieiit support of u verdict, § 2.5S, p. ffSL* 
AIo\ant’s case osl.ibli.sliert liy evidmiee of ad- 
v<*rse fiarty, R 2.5S, p 694 
Only one conelusioii iroin evideiH*e rea.soii- 
abi.v jsissible, R 2.5H, p. 6SO 
Setting out in motion, R 2.53, p. (562 
Siilislaiiliiii evidence in opiKisitiou of inolioii 
leijiiired, § 2riS, p. tWO 
ITiidisputi-d or facts aduiilted. § 258, p (55)0 
Which may or should bt' eousiden*d, R 2,"^ 
p 631 

Without probative force, not considi'rcd, § 2r 
p. 634 

Exceptions to rulings. R 265 

Introducing evidence after denial of motion, 
R (M5S 

Excluded testimony, consideration or notice by 
court in ruling, R 257, p. <536 
Form and requisites of motion, R 253, pp. 601- 008; 
R 59(5 

Form of (llrt*ctIon, { 261 


Direction of verdict—Continued 

General motion, suffleien<T, R 258, p. 604 
Grounds for motion, R 252, pp. 605-600 
Hearing on motion, R 261 

Implication of waiver of Jury trial by concurrent 
motion, R 256, p. 620 

Improper admission of evidence affecting ruling 
on motion, R 267, p. 6,'i6 

In entiy of Judgment by court without sulnnitting 
cast* to Jury for verdict pursuant to direertion, 
R 26,3 

Tiindmissible evidence, <*onKlderatlon, R 2.57, p. 0.35 
Infcrc'iues, evldc'iice giving rise to different in- 
leieucc's, R 259, p. 707 

(^aisidi'ration in ruling on motion, R 257, p. 
6.57 

lust met ions to Jury. R 285, p 78(5 

As not in iialnie of inslruetlon, R 249 
Given after passing on motion for directed 
verdict, R 324, ii, 32 

Tf jnrj’ iM'lieve c'vidcmce. snfflcdoncy, R 300 
If siM'cifled facts an* iiroved, R 351 
Invalid or defective pleading, R 252, p. 508 
Irii'gu lari ties In verdict, R 201 
Issues, post 

Joint iiw>tIons in lehiilf of several defendants, 
c'oiirt not rcMpilred to sc'imrate, R 25€‘5, p. 601 
Lc'avc' reserved, R 257, p. 626 
Limitation on motion to iwrticiilar party, R 257, 
p (572 

Mniiner of (“onsideration of (‘vlileucMS R 257, p. (536 
Manii<*r of direction, R 2(51, pp. 717-721 
Miiiistc'ri.il capacity of Jury, R 261 
IVIotioii for, 

lly lK)th partlc's. 

Waiver of c»rror, R 6(58 
AVaiver of jury, R 2.56, p. 616 
OliJcH-tion to introduction of rvldeiice, R 120, 
11 56 

Waiver, S 661, p. 508 

Practue suierscdiiig demurrer to c‘Ai(b*nce, 
R 226 

Motion l<) strike all evideiiee in sid>s(aiier tlu* same 
as iiiolioli for directed \eidiet, R 2^57 
Nature, R 249 
Necf'ssity of motion, § 2lJ) 

Negative evidence, considerations. R 2.57, p. 6.35 
New trial, imsl 
Nominal damages. 

Directimi of verdiit for plaintiff on defeiid- 
aiit’s motion, R 2.57, p 674 
Mot mil liy defc'iMlaiit lor nominal damages for 
plaintiff, R 2.51 

Itlglit to rc'cover only nominal damage's, R 2.50, 
p. 7(K) 

Nonsuit, mol ion following denial of nonsuit, R 2.57, 
p (5.31 

Not favorc'd. R 2.57, p 627 
Objefdon to jiereuipfory instriictiuu, R 26.5 
Offer to dln*et. R 249 

Offer to waive matters for purfiose of iiiotloii ns 
not jirecludlng insisting tlieriMiii after denial, 
R 204 

OiM'iiing statement of counsel, R 101, pp. 318-322, 
.324 

Pleudmga niicl matters considei’ed by court, 
R 161, p. 325 
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Direction of verdict—Continued 

Opening statement of counsel—Continued 
Taking case from jury, § 249 
Operation and effect, § 596 
Opinion of court, direction subject to, § 261 
Option to motion, specification of ground, f 253, 
p. 606 

Other verdict would be warranted or sustained, 
§ 259, p. 702 
Parol evidence, post 
Parties, post 

Pleading eliminated, ground for direction of ver¬ 
dict, § 252, p. 600 
Pleadings, 

Admissions in pleading, § 258, p. 694 
Consideration in ruling, § 237, p. 626 
Direction on some of several pleas, § 261 
Failing to disclose a defense to instrument 
sued on, § 258, p. 680 

Insufficient, ground for motion, f 252, p. 600 
Power of court, § 250 

Prejudice In remarks in ruling on motion, § 49, p. 
129 

Presumptions, consideration in ruling on motion, 
§ 257, p. 663 
Prima facie case, post 

Prior objection to pleading as basis for motion, 
§ 252, p. 600 

Prior proceedings, effect of motion for directed 
verdict, § 255, p. 615 

Proof insufficient, grounds for motion, § 232, p. 
600 

Questions presented or determined, § 257, p. 628 
Reargument to jury after direction, § 164 
Reasons for direction of verdict, necessity of giv¬ 
ing to juror, § 261 

Rebuttal of presumption, consideration in ruling 
on motion, § 257, p. 663 

Record viewed in light most favorable to party 
against whom motion is directed, § 257, p. 626 
Refusal of all plaintiff's instructions as tanta¬ 
mount to peremptory Instruction against him, 
§ 249 

Refusal to, 

Join in demurrer to evidence, § 229 
Obey directions, § 262 

Removal of jury during argument on motion for, 
§ 450 

Renewal of motions after defendant puts in evi¬ 
dence, f 254 
Reopening case, 

For further evidence, § 109 

After motion for verdict, § 108 
On jury trial after waiver by motion for di¬ 
rected verdict, § 256, p. 622 
Befuest for instructions or for submission of case 
as preventing waiver of jury trial, § 256, 

p. 620 

Reqaisites of motion, § 596 
Re^rvation of deci^on on motion until after ver¬ 
dict by Jury, | 260, pp. 715, 716, n. 64 
Reservation of right of submission to jury as pre¬ 
venting waiver of jury trial, § 256, p. 620 
Reserved decision on motion, § 249 
Reserved motion, consideration, § 257, p. 626 
Return of verdict by jury, necessity, §§ 261, 262 
Right to move, § 251 


Direction of verdict—Continued 
Rules governing, § 249 
Ruling on motions, § 250 

Required to be in accordance with facts of 
the case, § 257, p. 624 

Separate rulings on separate grounds or parts, 
§ 257, p. 624, n. 15 
Setting aside verdict, 

After direction is given, § 264 
Returned contrary to direction and entry of 
verdict which was not found, § 262 
Special finding, direction on basis of, § 258, p. 680 
Special plea, issue as joined and proved without 
dispute, § 257, p. 674 

Specific findings of facts by court or jury, neces¬ 
sity, § 261 

Statement of grounds in motion, § 253, p. 603 
Stipulation, effect, § 257, p. 674 
Subsequent proceedings in cause, effect of motion 
for directed verdict, 1255, p. 615 
Time, 

As of which motion determined in favor of 
one of two or more parties, § 257, p. 672 
Exceptions to direction, § 265 
Refusal of direction of verdict, § 260, p. 715 
Time for, § 260, pp. 712-717 
Motion, § 254 
Trial by court, § 596 

Conflicting evidence, § 596 
Effect of motion, § 596 
Evidence accepted as true, § 596 ' 

Findings and conclusions, § 612 
Form and requisites of motion, § 596 
Matters of variance, § 596 
Operation and effect, § 596 
Stage of trial at which motion is made, § 596 
Truth of evidence of witnesses, consideration, 
§ 257, p. 651 

Unwarranted or improper, § 259, pp. 695-712 
Variance, § 596 

As to one of two counts, § 257, p. 674 
Between pleading and proof, § 252, p. 598 
View of premises by jury affecting right of court 
to pass on motion, § 257, p. 635 
Waiver, post 

Weight of evidence, consideration, § 257, p. 648 
Withdrawal of issues from jury as direction of 
verdict, § 261 

Withdrawal of motion, § 257, p. 626 

By one party after court directed verdict, 

§ 256, p. 621, n. 94 

Writing, necessity of written motion, § 253, p. 602 
Directions as to sealing of verdict, $ 486, p. 143 
Disability, power of court to permit demonstration in 
presence of jury, § 46 
Disagreement. Jury, post 
Discharge. Jury, post 

DiscfipUne of counsel for improprieties after admoni¬ 
tion, § 158 

Disclosure, juror of contents of sealed verdict as mis¬ 
conduct, § 460 
Discontinuance, 

Action by failure to serve process as question for 
court, 1219, p. 504 

Direction of verdict is not operating as discon¬ 
tinuance, § 264 
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Dificontin n ance—Continued 

Order striking cause from docket on motion, I 28 
Prejudicial misconduct of counsel, 8 202 
Discovery, 

Means of discovery of truth before trial, 8 1, n. ^ 
Pretrial conference not intended to displace bill 
of discovery, 8 17(2) 

Discretion of court, 

Admission of evidence to prove matters not con- 
t rovorted, 8 T)S 

Admonition to Jury to eradicate prejudicial ef¬ 
fect of misconduct of counsel, 8 20(), p. 390 
Adra iiceuient or preference In trial of case, § S3 
Ansuerinff argiiments of counsel, § IfM 
Calendar or docket, 8 18 

Causes of action ordered to be tried separately, 
fi 9, p. 33 

Collateral matters, proof, § 5r>, p 1,W 
ConiiiiciiLs on evidence in instructions, § 273 
Ooinpolling tests, § 40 
Conduct of, 

< 'ouiisel, § ir»8 

Party, witness, attendant or bystander, | B2 
Trial, § 30 

Consolidated actions, right to open and close, 8 43, 
p. 307 

C-onsolIdation of causoa for trial, 8 3 
Coiltinuance for olTer of improper testimony, 
8 302, p 329 
Control of, 

Aifsuments of counsel, 8 109 
tlonduct of attorney, 8 loH 
Cure of misconduct of counsel, 8 197 
Dcmionstratlons coinlucted for Jury, 8 40 
Demurrer to evidence, compelling Joinder in, 8 229 
Dlrei'tmn of verdict, generally, ante 
DlacharKt' of Jury for failure to agree, 8 482 
Dismissal or nonsuit 

Introduction of evidence after motion, 8 21-1, 
p. 572 

Without prejudice, 8 240, p. 587 
Docket, 8 48 

Documentary evidence, reading, 8 62, p. 109, 
n. 30 

Evidence, ruling on tK'forc it is given, 8 145 
Examination of witnesses by counsel, § 162, p 325 
Exclusion of, 

Evidence which might be made competent by 
other proof, 8 145 

Jury at time iiiiother verdict is being re¬ 
turned by anollier jury, 8 450 
Public from courtroom for reasons of public 
ptdicy, 8 
'Witnesses, 8 0o 

Excusing, ^ 

Jury wliile defendant moves for nonsuW, 
8 244, p. 572 
"Witness from rule, § 07 
Experiments, committee, S 40 
Expert witnesses, limilHtlon of number, § 92 
Extension of time for iirgumeiits to jury, § 168 
Findings and conclusioiiB, trial by court, § 914 
Framing of issue by proper pleadings on transfer 
of cause, § *-5, p. 70 

Further action by court after sustaining objec¬ 
tions to counsel’s improprieties, f 201 


Discretion of court—-Continued 

Further instructions to Jury after submission of 
cause, 8 475 

Hearing of objections to acts of Jurors, 8 483 
Inspection of documents by jury, 8 64 
Instructions to jury, post 

Introduction of evidence in chief which would 
have been proper in rebuttal, 8 99 
Jury, 

Instmctlons, taking to Jury room, 8 468 
Method of detemilning jurors’ conduct, 8 461 
Papers and articles which may be taken to 
Jury room, 8 465 

Articles admittiMl In evidence, 8 460 
l*len(lings, taking to Jury room, 8 409 
Withdrawal or discharge of Jurors, 8 457, 
p 87 

Jury ordered to reconsider case where decision is 
hasty, § 402, p 93 

Limiting nunilicr of attorneys for argument, 8 165 
Military susfMMisc calendar, placing action on, 
8 20. n. r>3 
Mistrial, 8 30 

Comimiuicntinns between Jurors and party, 
etc.. 8 457, p. 82 
Conduct of jury, § 455 
Jurors’ misconduct, § 401 
Offer of iinprojK'r testimony, 8 162, p. 329 
Kcfnsal of jury to follow direction of verdict, 
8 262. u. 34 

Kefnarles by Juror, 8 400 
Motion to, 

Ucslorc case to dru'kot or calendar, 8 28 
Strike evidence, 8 131, p. 271 

Admitted without objection, 8 130 
Tune for, 8 130 

Nonsuit, 

Grant, | 239 

Ciroiiiul that court in exereise of discretion 
might grant new trial, 8 245, p. 078 
Nuirilicr of, 

Couiisid, 8 157 
Depositions, 8 64 
WltnesBCH. 88 64, 92 
Objections to evidence. 

Disposition, 8 144 

Uuteimble ground for exclusion of evidence, 
§ 120, n. 08 
Offer of proof. 

Presence of Jury during argument as to 
admission, § 84 

Refusal of renewal of offer, 8 79 
Required to he In writing, 8 80 
Open and close*, § 43 

Defendant pleading general denial and also 
affirmative defense, § 43, p. Ill 
Opening statement, § 101, p 311 
Opportunity to tile reijiiested findings and con- 
clusloiis in trial l»y eourt, § 018, n. 21 
Oral testimony, reception or exclusion, 8 72 
Order of, 

Arguments to Jury as between parties on 
sunio side, 8 106 
Calling and hearing causes, 8 31 
Proof, 88 94, 90 

Agency or partnership, 8 98 
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Discretion of court—Continued 
Order of—Continued 
Proof—Continued 

Evidence admissible contingent on other 
proof, § 97 
Trial of issues, § 10 

Parties, exclusion from courtroom of party as a 
witness, § G8 

Permitting proof of allegations conceded, § 57 
Permitting stenographer to read excerpts from 
evidence to jury before retirement, § 479 
Preference in order of trial, § 34 
Presence of. 

Jury during argument as to admission of 
evidence, § 84 
Persons at trial, § 39 

Presentation of evidence by counsel, f 102, pp. 
325-327 

Pretrial conference, § 17(2) 

Provisional or conditional admission of evidence, 
§ 85 

Iteadiness for trial, withdrawal of announciuueiit 
of readiness, § 28 
Reading, 

By connsel to jury from transcript of stenog¬ 
rapher’s notes, § 175 
Of docnmoiits to jury, § 01 
Quoting from scientific works in arguments 
to jury, § 170 

Reargument to jury, § 104 
Rebuttal, § 101 

Admission In relmttal, evidence which !s 
proper in chi(‘f, § 102 

Recess or temporary adjournment of pending 
trial, § 45 

Reference to insurance of defendant, § 53, p. 140 
Reinstatement of case on setting aside nonsuit, 
§ 248 

Reopening case, 

For further evidence, §§ 104-111, pp. 217-227 
Party olYering evidence having resti'd, 
§ 105 

On judgment on demurrer to evidence, § 230 
Repeatedly sending jury liack for additional de¬ 
liberation, § 481, 11 . 130 

Itopiy evidence to that called for by rebuttal, 
§ 103 

Reprimand or admonition of counsel for iniscon- 
dnef, § 199 

Reservation of questions of law for determination 
afti'r verdiel, § 222 

Second argument i»y counsel to jury, § 104 
Separate trials for difTerent defendants, § 8 
Separation of jury, § 453 

Setting aside nonsuit and reinstating case, § 248 
Statutory provisions as to order of trial, right 
to open and close, § 43, p 105 
Submitting special intcrj-ogatoric.s, ■§ 531 
Sufiicicncy of evidence to take <‘ase to jury, § 20S, 
p. 439, n. 48 
Surrebnttal, § 103 

Time for admission of new or additional counsel, 
§ 157 

Time of suinnission to jury of cases consolidated 
for trial, § 6 

Time or term of court for trial, § 30 


Discretion of court —Continued 
Transfer of cause, 

From one docket to another, § 24, p. 59 
On its own motion, § 25, p, 08, n. 74 
Trial by court, 

Additional findings, § 043 
Amendment or correction of findings or con¬ 
clusions, § 038 
Findings, § 634 

General or specific findings, § 027 
Verdict, urging agreement by jury, § 481, p. 128 
View and inspection by jury, | 47, p. 118 
Withdrawal, 

Instructions, § 223, n, 11, 12 
Of juror, § 224 
Witnesses, 

Mingling, etc., by jurors, § 457, p. 85 
Permitt(‘d to remain in courtroom after rule 
for separation, § 07 

Permitting witness violating rule to testify, 
§ 70 

Putt ing under rule, § 05 

Discretion of jury as to propriety and necessity of 
returning general verdict, § 401 
Disc rijni nation, 

Instructions to Jury, consideration as a whole, 
§ 434 

Time for aigumcnt to jury, § 108 
Disfiguri'inent, requiring party to pose for photograph, 
§ 30 

Disjunctive instructions to jury, 327, p. 855 
Dismissal or nonsuit, §§ 238-248, pp. 540-589 
Absence of plaintiff, § 40 

AcquiesccMicc in trial by court by motion to dis¬ 
miss after plaintiff’s motion for directed ver¬ 
dict, ^ 250, p. (;i9, n. 72 
Actions at law, § 595, p. 401 
Admissions on motion, § 595 
Argument on motion, riglit to, § 244, p 572 
At close of plaintiff’s case, § 240, iqi .584, 585 
Burd(‘ii of proof on motion, § 245, p. 575 
Challenge to siifiicicnicy of (widence, § 244, p. 557 
Oircumstanc(‘s under which granted for insuffi¬ 
cient evidence, § 245, p. 575 
Circumstances under which nonsuit refused, § 245, 
p. 578 

Conflicting evidence, denial of nonsuit, $ 245, p. 
582 

Conflicting ovidcuice for plaintiff, § 595, p. 400 
Construction of evidence on motion for dismissal 
or nonsuit, § 244, p 5()(> 

Contradictory evidence, disregard, § 244, p. 558 
Counsel’s failure to attend pretrial conference, 
§ 17(2) 

Counterclaim, of effect, § 245, p. 575 
Credibility of witnesses, motion for dismissal or 
nonsuit as not raising question, § 244, p. 500 
Decision or judgment, § 240, pp. 5S4-588 
Declination of court to dismis.s cansi' of action as 
refusal to strike testimony to support it, § 237 
Defense pleaded by defendant estalilished by 
plaintiff’s evidence, grant of nonsuit, § 244, p. 
657 

Definition, § 238 

Demurrer to evidence disUnguished, § 225 
Determination and disposition of motion, $ 695, p»- 
401 
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Dismissal or nonsuit—Continued 

Determination of suffi<‘iency of evidence to estab¬ 
lish prLtna facie case, § 505 
Direction of verdict, 

Compared and distinguished, § 238 
Direction without moving for nonsuit on re¬ 
fusal to proceed or offer evidence, § 260, 
p 713 

Motion for following denial of nonsuit, § 257, 
p. 631 

Not operating a dismissal, § 264 
On opiming statement, S 161, p. 310 
Discretion of court to grant motion for nonsuit, 

§ 239 

Disposition of motion, § 505, p. 401 
Disputed niat(‘rial question of fact, § 595, p. 4(X) 
Duty of court to, 

Grant nonsuit, S 230 
Sustain, when. § 505, p 399 
Effect of motion, {i 505 
Equitable actions, § 595, p. 401 
Evidence, 

Considered in hearing on motion, § 244, p. 550 
Contradictory evidence, disregard, S 241, p. 
558 

Errors in admission as ground for nonsuit, 
§ 244, p. 550 

Inferen<*es on motion for dismissal or nonsuit, 

§ 244, p 560 

Interpretation on motion for dismissal or non¬ 
suit, § 244, p. 500 

Introduction after motion, § 244, p. 572 
Exceptions to rulings, 8 247 
Findings and coiielnsions, trial liy court, § 612 
Form and ri'quisites of motion, 241, 505 
Grant or refusal, § 215, pp 572-,584 
Hearing and determination of motion, § 244. pp. 
55Ch572 

Improliable or impossible* evidence, § 245, p 583 
Inferences, § 595 

Instructions to jury, modification of requests to 
eliminate issue to which nonsuit had been 
granted, '§ 412, p. 1135 

Insufficitmt <*vidonce, § 245, P- 575; § 595, p. 3f)0 
Irregularities and errors, § 007 
Issue, motion to strike evidence bearing on issue 
dismis.sed, § 134, p 270 

Loss of right to nonsuit by liitrodnction of evi¬ 
dence covering deficiency in pnwif before trial 
closes, § 244, p. 572 

Matters to be considered on motion, § 505 
Measure of damages are not to right of action, 
trial by court, 8 505, ji. 400 
Merits, entering jiidffmeiit on, wlicn, 8 5.05 
Motion for directed verdict as suiN‘rs(*ding motion 
for dismissal or nonsuit, § 255, p. 615 
Motion for nonsuit, 

Condition precedent to motion for directed 
verdict, § 254, n. 61 

Not effecting right to move for direction of 
verdict, § 251 

Motion to set aside and reinstate ease, § 248 
Motion to transfer cau.se, § 25, p. 08, n. 75 
Motions, 

Argument of motion, § 244, p. 572 
Error in overruling, waiver or correction, 
ii 667 


Dismissal or nonsuit—Continued 
Motions—Con 11 mied 

Form and requisites, § 241 
Grant or refusal, § 245, pp. 572-584 
Hearing and dotenmination, § 214, pp. 555-572 
Practice superseding demurrer to evidence, 
§ 226 

Purpose and effect, § 242 
Itight to move, § 240 
Second motion, § 244, p. 558 
Time for, § 240 
Waiver of jury trial, § 243 
Nature and propiit‘ty of remedy, § 238 
Objections and exceptions, § 595 
On motion of court, § 595, p, 400 
One party, findings and concliision.s, trial by court, 
§ 612, n 08 

Opening sliitemeiit of counsel, § 161, pp. 319, 320 
Pleadings and matters considered by court, 
§ 161. I) 325 
Operation and (*ffect of, 

Grant of nonsuit, § 246, p, 580 
Motion. § .505 

Partial nonsuit, § 245, p. 583 
Pei*emptory nonsuit defined, § 22,5, n. 07 
Pleading, consideration of facts well pleaded and 
admitted ns established on motion for non- 
.suit, § 244, p. 568 

Power of court to grant, §§ 239, 595 
Preferable* course when case Is closed, § .595, p. 399 
Prejudice in remarks in ruling on, § 40, p. 129 
Questions presented for court’s consideration on 
motion, § 505 

Reason for rule, § 505, n. 53 
Rebuttal evidence, {j 505, n. 82 
Recital of reii.s()n8 for decision, § 246, p. 586 
Remarks and ruling on motion, prejudice, g 49, p. 
120 

Remarks of judge as not charges to jury on the 
facts, § 348, n 40 

Reopening case for further evidence after request 
for nonsuit, g 108 

Request by defendant to go to jury after motion to 
dismiss at close of whole case as not waiver 
of jury trial, g 243 

Requisites and form of motion, g 59.5 
Reservation and decision, trial by court, § 596 
Keservalion of decision on motion to dismiss until 
after verdict, g 222 

Right to grant simriiigly exercised, § 595, p. 309 
Ruling, trial by court, § 601, n. 57 
Scintilla of I'Vidence, § 505, p. 300 
Second motion after jirevitnis denial, § 244, p. 558 
SlK'cilicution of grouiuks in motion, g 241 
Stage of trial at which ruling can be made, § 596, 
p. 402 

Striking of cau.se from doc‘ket or calendar, g 28 
Sufficiency of evidence, doiiendent on, § 005, p. 309 
Sufficiency of general finding, trial by court, g (527 
Time at which ruling can be made, g 505, p. 402 
Time for motion, § 240 

Time of motion as affecting decision, § 245, p. 575 
Treatnu*nt of motion to dismiss as motion to 
transfer cause, § 25, p. 67 
Voluntary nonsuit or di.scontinuance before sub¬ 
mission to jury as trial, § 3 
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Dismissal or nonsuit—Continued 
Waiver of, 

Jury trial by motion, § 243 
Objections to evidence, § 661, p. 608 
Sufficiency of evidence by failure to move for 
dismissal or nonsuit, § 221 
Weight of evidence, right to consider on motion, 
§ 595 

When granted or refused, trial by court, § 595 
Withdrawal of juror affecting right to dismissal, 
§ 224 

Disobedience, direction of verdict, refusal to obey di¬ 
rection, § 262 

Dispelling inferences, ruling on motion for directed 
verdict, § 257, p. 002, n. 3 

Dissent or disagreement of jurors of verdict, § 487 

Distress, judge before reserve decision on motion for 
directed verdict, S 250 

Divided court, motion to strike evidence, § 144 

Divine law, reference to in arguments of counsel, § 181, 
p. 356 

Divorce action, joint trial with habeas corpus proceed¬ 
ing, § 6, n. 25 

Dockets and calendars, S§ 18-35, pp 49-00 

Account or accounting involved, transfer to equity 
side, § 24, p. 59 

Act or (llreclion of party or counsel, § 39 
Amendment of pleadings, 

Dismissal of cause on failure to amend after 
transfer from one docket to another, § 25, 
p. 70 

Time for motion for transfer of cause, § 25. p. 
68, n, 81 

Transfer of action to other docket, § 24, p. 03 
Annual call of dock(‘t, motion to restore case 
struck from docket, § 28, n. 15 
Comments of jtidge on manipulation of docket for 
convenience of counsel, § 49, p. 120 
Commercial calendar, transfer of cause to tort 
calendar, § 24, p. 57 

Concurrent jurisdiction of courts of law and eq¬ 
uity, § 24, p. 57 

Condition for restoration of cause to docket or 
calendar, § 28 

Consent to trial by law court on failure to move 
for retransfer, § 27 

Construction of statute in pari materia as to 
transfer of causes, § 24, p, 58 
Continuation of original action on transfer of 
cause, § 25, p. 70 

Contract and tort calendars, transfer from con¬ 
tract to tort calendar, § 24, p. 57 
Court’s own motion, 

Restoration to docket or calendar, § 28 
Transfer of cause, § 25, p. 08 
Defendant’s pleadings requiring transfer of cause, 
§ 24, p. 64 
Deferred, § 20 

Denial of equitable relief as not entitling transfer 
to law aide, § 24, p. 57 
Discretionary transfer, § 24, p. 59 
Dismissing, striking of cause from docket or cal¬ 
endar, § 28 
Entry of causes, § 19 

Consolidation of cases for trial, § 6 
Error in transfer of cause, waiver, g 27 


Dockets and calendars—Continued 
Byidence, 

Determination of transfer of cause from one 
docket to another, § 24, p. 60 
Proof or matters to be considered on transfer 
of cause, § 25, p. 69 

Failure to transfer cause from one docket to an¬ 
other, § 25, p. 71 

Hearing on motion for transfer of cause, § 25, p. 69 
Improper transfer of cause, retransfer, § 20 
Incorrect docketing of case, § 24, p. 56 
Issues, 

Elimination of issue requiring retransfer of 
cause, § 20 

Raised by defendant’s pleading requiring 
transfer of cause, § 24, p. 64 
Transfer of cause from one docket to another 
depending on Issues, § 24, p. 00 
Transfer on transfer of case from one docket 
to another, § 25, p. 71 
Judgments and decrees. 

Improper transfer of cause, § 26 
Transfer of cause from one docket to another, 
§ 25, p 71 

Jurisdiction, unauthorized transfer of cause, § 25, 
p. 71 

Jury docket, tran.sfer to, § 24 
Jury trial calendar, order transferring ease as bar 
to subsequent order for transfer to Jury cal¬ 
endar, § 25, p. 71 
Mandatory transfer, § 24 
Military .suspension, § 20 

Mi.sentitling action to obtain preference on cal¬ 
endar, § 34 

Motion for retransfer of cause, § 26 
Motion to strike cause from calendar or erase it 
from docket, § 28 

Motions to transfer cause as remedy to obtain 
transfer, § 25, p. 66 

Moving of cas(} for trial and reached on calendar 
as trial, § 3 

Multifariousnoss of bill, transfer of cause, § 24, 
p. 63 

Necessity and propriety of transfer of cause from 
one docket to another, § 24, pp. 54-56 
Neces.sity of further notice of cause noticed for 
trial and placed on continuous calendar, § 16 
New parties, bringing in new parties on trans¬ 
ferring of case, § 25, p. 67 
Nonjury calendar, order to transfer case to, as bar 
to subsequent order for transfer to jury cal¬ 
endar, § 25, p. 71 

Notice of striking case from docket, § 28 
Numerous defendants, transfer of cause, § 24, p. 63 
Objections as to docketing, § 19 
Order for future striking from docket, § 28 
Order for transfer of cause, § 25, p. 69 
Order of calling and hearing causes in general, $§ 
31-35, pp. 81-90 

Particular causes, dockets or calendars, § 20 
Pending cases, application of statutory provision 
for transfer from one side to the other, § 24, 
p. 58 

Persons who may apply for transfer of cause, § 25, 

p. 68 

Plaintiffs pleading determining transfer of case 
from one docket to another, § 24, p. 61 
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Dockets and calendars—Continued 
Pleadings, 

Determination of transfer, § 24, p. 60 
Recast after transfer of cause from one dock¬ 
et to another, § 25, p. 70 
Preference docket, § 33 
Pretrial calendar or list, § 17(2), n. 54 
Procedure and effect, § 25, pp. 60-71 
Process, transfer of caufic before Issuance of 
process, *§ 25, p. 69 
Ready section, defined, § 20 
Reply, transfer of cause to another docket, § 24, 
p. 64 

Reserve section, defined, § 20 
Restoration or roinstatoincnt of t-aso, § 28 
Stricken from short cause cnlcndar, § 29 
Retention of cause on docket or calendar, § 22 
Retransfer of cause, § 26 
Setting cause for trial, § 18 
Short cause calendar, § 21 

Continuance of hearing of cases from day to 
day, § 35 

Motion to strike, § 29 
Retention of cause on calendar, § 22 
Statement of both legal and equitable causes of 
action, transfer of cause, § 2-1, p. 6?! 

Statutory provisions, 

Comply in which to obtain transfer, § 25, p 66 
Equitable issues in action at law, transfer to 
equity, § 24, p. 61 

Transfer of case from one docket to another, 
§ 24 

Stet docket, case on stet docket required to be re¬ 
moved to trial dock('t, § 24, p. 56 
Striking cause from, §§ 28, 29, pp. 73-77 
Supplemental or sul^tituted pleadliig.s, transfer 
of cause to another docket, § 24, p 6-4 
Time for motion or application for transfer of 
case, § 25, pp. 08. 71 

Tort calendar,s, transfer of action from contract 
or commercial calendar to tort calendar, § 24, 
p. 57 

Transfer from law to equity, § 24, p. 56 
Transfer of cause, 

Prom one docket to niuahor, §§ 23-27, pp. 54- 
73 

To proiM'V docket, § 24, p. 54 
Trial docket, discretion of court in placing ca.se at 
end of docket, § 31, n. 88 

Unauthorized or improper transfer of cause, § 25, 
p. 71 

Waiver of right to transfer cause, 8 27 
Doctrine of chances, sufliciericy of evidiuice for sub¬ 
mission of cause to Jury, § 208, i). 430, ii. 68 
Documentary evidence, 

Admission though inadmissible in part, § 82 
Admission without objection and considered, § 152 
Certificate of dejiosit, offer of certificate as not 
putting indorsement in evidence, § 63 
Cumulative evidence, exclusion, § 91 
Indorsement on note or certificate of deposit, In¬ 
dorsement as no part of note or certificate, 
§63 

Instructions to jury, 

Construction of Instructions as a whole, § 437 
Cure of error by other instructions, § 444, p. 
64 


Documentary evidence—Continued 
Instructions to Jury—Continued 

Weight of evidence, § 285, p. 798, n. 24 
Introduction, §§ 61-63, pp. 166-172 
Trial by court, § ^9 

Manner of introduction, § 62, pp. 168-171 
Matters included in offer, § 63 
Note, offer in evidence as not putting indorsement 
in evidence, § 63 
Olijectioiia, § 127 

Effect of overruling, § 145 
Necessity of specific objection, § 124, p. 251, 
ri. 49 

Parol evidence, general objection to evidence 
n<linissibh‘ in part, § 130 
To introduction, § 113, n, 59 
Offer of entire document, § 62, p. 170 
Tlocoption of evidence, post 
Iteslriction of purpose of admission, § 87, n. 19 
Waiver of formal introduction, § 02, p, 170 
Waiver of objections, 

liy failure to object to admission, § 115 
By .specification of some grounds, § 127 
Documents, 

Coinment.s of counsel on failure to produce in evi¬ 
dence, § 184. p. 302 
Construct ion as for court, § 217 
Demand by counsel in pr('S(«ncc of Jury of docu¬ 
ments in possession of adversary, § 162, p. 330 
Demurrer lo evldimce, 

Consideration of documents, § 233, p. 529, 
n. 36 ; p. 530 

Dofondant’s demurrer to evidence, § 233, 
p. 524, n. 20 

Evidence, 

Instructions to jury, 

Assuming facts, § 282, p. 773 
As to effect, § 295, p. 8(H) 

Instructions to jury, 

As.suining facts, § 280 
Nonproduction, § 271 

Xlel^Tcnee to document as contracts as ex- 
pr(‘Ssion of opinion, § 284, p. 770, n. 4 
Irregnlaritie.s and errors in admission, waiver, 
§ 661 
Jury, 

Taking to jury room, 

Documents admitted In evidence, § 466 
I)ocuiii(‘iits excluded from evidence, § 407 
Prcsenci’, neci'ssity for offer of proof, § 81 
Question for jury, 8 217 
Refertmce to in findings by court, § 630 
Right to trial as including right to production, 
§ 3 

Trial by court, findings, reference, § 628 
Witness refreshing ri'collection, credibility as 
question for jury, § 214, p. 480 
Doubt, instructions casting doubt as to testimony of 
particular witness, § 276, p. 740 
Drunkenness, witness, arrest on order of Judge In 
presence of Jury, § 49, p, 128 
Due process of law, pr(;scnce at trial in person and by 
counsel, § 40, n. 98 

Duplication of instructions to Jury, repetition. In¬ 
structions to Jury, post 
Duration of sessions, discretion of court, g 36 
Duties. Jury, post 
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Earnings, reference to In arguments of conned, 1 182 

Effect of, 

Adoption of Jury rerdlct In triid by court, | 587, 
p. 307 

Demurrer to evidence In trial by court, | 694 
Beconsidcratlon or oluinge of verdict by jury, 
{ 612 

Special findings by Jury, $ 571 
EJoftiou of newspaper reporters from courtroom, 8 38 
Ejectment, 

Evidence, preliminary proof, 8 97 
Joint trial of action with forcible entry action, 
8 6. iL 25 

Election, 

Demurrer to evidence on overruling motion to 
strike or exclude all evidence, 8 237 
Method of proof of case, § 56, p. 16b 
Motion to dismiss or motion for directed verdict 
at close of iilalntHTs case, § 23K, n. 5G 
Offering motion to dismiss as election to stand on 
Insufllciency of plainLiirs case, 8 243 
Election between counts, motion for din*<*t(‘(I verdict, 
8 257, p. 673. n. 02 

Election by jmrty as to conduct of trial by himself or 
by counsel, 8 30 

Election contest, preference In order of trial, 8 33, 
a 15 

Electricity, 

Danger of wires to persons or animals as ques¬ 
tion for Jury, 8 219, p. 506 

Experiment as to distance voltage would Jump 
from wire, 8 46, n. 69 
Elliptical instructions to Jury, § 326 
Emergency, setting of case for Immediate trial, 8 30 
Euu'rgency work, order of pr<K>f as to persons en- 
g(igi‘d In emergency work, § (16, n. 8K 
Eminent domain, V(»rdict8, assent of requirid uuiubor 
of Jurors, § 404 

Emphasis, undue prominence. Instrnctions to Jury, 
post 

Employee of party, Instmctlous on crediliilily, 8 276, 
p. 746 

Employer’s llnblllty Insurance, reference to iusurnnee 
invited, § 53, p. 145, n. 75 

Employment, udmissfnus as to cfiaracter and scope 
of employment Uaidercd ns part of plaintifT's evi¬ 
dence in chief, 8 09, u. 42 

Encyclopedias, trial by court, rcfn*ahliig court’s r<H*ol- 
ItKdion, 8 675 
Eiiglisli language, 

Findings and conclusions In trial by court, 8 022 
lust ructions to Jury, § 327, p. 867 
Entertainment, 

Jurors by attorney, 8 p 84 
Jurors receiving from party in course of trlnl, 
8 457, p. 83 

Entreaty, Instructions us to duties of jury, § 374 
Entry of judgment, decision by eoiirt, 8 6lt*l 
Epithets, 

Arguments of Gounsel, adiuoiiitjon to Jury, 8 200, 
p. 400, n. 97 

Arguments to jury, 8 138, n. 36 
Equal dignity of siieclal findings, 8 571, n. 60 
Equitable defenses, 

Order of trial of issues, { 10, n. 6 
Pleading os ground for transfer of cause, 8 24, 
p 65 


Equitable tssnei, 

Order of trial, 8 10 

Separate trial of legal and equitable Issues, 8 9t 
p. 35 

Submission to Jury, 

Im>gnlarities and errors, waiver or correc¬ 
tion, 8 073 
Trial by court, 8 580 
Equitable relief, 

Nonsuit in cases seeking, 8 238 
Stolenoss of demand as prt»cludliig as question for 
ctMirt, § 219, p. 604 

Equity, transfer of cause to projier docket brought In 
equity when it should have been brought at law, 
§ 21, p. 55 

Equity cases, answers to qiiosticm by Jury, special ver¬ 
dict, § 485 

Erasun's, instnicUons to Jury, modification of request¬ 
ed instnictlons, § 412, p. 1137 
Errors, instmetions to jury, post 
Essentials, findings of fact in trial by court, 8 626 
E8topp<‘l, 

Complaint of Issues submitted by party requesting 
BubmiBSion, 8 220 

Improper argumeulB of counsel, 8 194 
InstnictionH to Jury, 

Cure of error by other instructions, 8 442 
Right to objt*ct or cxc(‘pt, § 414 
Introduction of evidence to prove a fact, 8 50 
Language of party or counsel amounting to, de¬ 
termination by c*ourt, 8 36 
ObjoflloiiR to iutroduelion of evidence, § 114 
To attack truth affeiling riglit of court to assume 
fact, in instruct ions, § 282, p 775 
Ethics of altornuy, court calling aLtcntion to, | 49, 
j>. 127, n. 57 
Bvicieiice, 

AdduccKl erideucc, comments of Judge, § 50, p 134 
Admission of evidence, generally, mile 
Aduiissiuiis, generally, ante 
Admit tori by court, construction of jury In con¬ 
nect ion with, 8 521 

Adiiiouilioiis to jury statements of counsel are 
not lo be regarded as evidence, § 200, p. 399 
AfTeeting verdict, 8 522 

Affidavit of Jurms to sustain, impeach or explain 
venlic't, admissibility, § 523 
Aiiienduicut of pleading to conform to evidence by 
inclusion of matters in ujjoiiing statement, 
8 161, p. 316 

Amount i*e(|nired for sulmiisBion to Jury, 8 208, 
p 421 

Books and doeuiiienlR, 

Instruction on iionproductions, 8 271 
Noiiproductiou, iitstructions on, § 271 
Brief, molirin to reinstab' cuHe after iionRUlt, 8 248 
Burdem of going forward, question for trial court, 
8 207 

Burden of proof, generally, ante 
CircumKtantial evidonco, generally, ante 
dear and convincing evidence, determination by 
court to Justify submission to Jury, 8 20tk 
p. 419 
Ckiunnents, 

By counsel in arguments, 8 182 

Matters not in evidence, 8 181, pp. 862- 
358 
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Evidence—Continued 

Commentf!—Continued 

By judge, « 50, pp. 13^137 
By jurors, misconduct, § 430 
Instruction to jury, § 273 
Common knowledge, comments on in arguments of 
counsel, § 181, p. 355 
Competency, 

Instructions to jury, § 295, p 807 

Bequest for instmetion on matters cov¬ 
ered by instructions given, § 400, 
p. 1107 

Question for- trial court, § 207 
Conclusions from, statements and comments by 
counsel, § 181, p. 357 

Conclusive or controlling evidence, assumption of 
fact in instructions to jury, § 282, p. 775 
Conclusiveness to warrant refusal of subnnssif)n 
to jury, § 208, p. 421 
Conditional admission. 

Bight to motion to strike, § 130 
Striking by court of its own motion, § 156 
Conflict with physical facts, withdrawal from ju¬ 
ry, § 208, p. 441 

Conflicting evidence, generally, ante 
Consideration in eourl's luliiig on motion for di¬ 
rected verdict, § 257, p. 052 
Consolidation of cases for trial not to Iw ordered, 
8 6 

Contradicted or controverted evid(‘nce, question 
for jury, § 209, p. 445 
Contradiction, 

By other witiK'ssos as ground for motion to 
strike, 8 135 

In evideiiee, submission of issues or facts to 
jury, § 209, p. 451 

Nonsuit denied where evidence cslnldishcs 
right of action even though cobtradhted, 
§ 245, p. 570 

Contradictions or iu(*onsistencies, dismissal or 
nonsuit for, 8 215, p. 574 
Contradictory evidence, 

Consideration on motion for directed verdict, 
§ 257, p. 047 

Exclusion in ruling on motion for directed 
verdict, 8 257, p. 6(54 

Motion for dismissal or nonsuit, disregard of 
evidence, § 244, p 558 
Motion for verdict, 8 259, p. 696, n. 17 
Court’s own motion, t‘xclu(ling or striking evi¬ 
dence, § ICO 
Credibility, 

Comments of Judge, § 60, p. 134 
Consideration on motion for directed verdict, 
§ 267, p. (;34, n, 07; p. 651 
Motion to strike for objections going to cred¬ 
ibility, § i;j5 

Bemarks of judge, § 50, p. 134 
Cumulative evidence, 

Rebuttal, § 101 
Surrebuttal, § 103 

Deductions from, statements and comments of 
counsel in arguments, § 181, p. 35f> 

Defendant’s failure to offer any evidence as par¬ 
taking of nature of demurrer to plaintiff’s 
evidence, § 225 
Demonstrations, § 46 


Evidence—Continued 

Demurrer to evidence, generally, ante 
Diagrams, right to view by Jury, § 47, p. 120 
Direct evidence, definition In instruction, 8 876, 
n. Cl 

Direction of verdict, 

Absence of evldimce on inconclusive evidence, 
§ 257, p. 027, n. 44 

Charact(‘r of evidence which may or should 
1 k' considered, § 257, p. 631 
Damages useortainable from pleadings in evl- 
d«'nce, § 201 

Defermimition of sufflelency of evideneo to 
sustain idaintllT’s cause, § 257, p. 030 
Direction In effect an instruction there is no 
evidence to siqiport the claim of the ad- 
v<*rse party, § 204, p. 721 
Evid(‘iu*o introduced after motion, 8 249, n. 94 
Exi'efifions to ruling as raising question of 
evichmee to sustain verdict, § 265 
Grounds for motion for, § 252 
Iiihorently Improbable evidence or opposed to 
physical facts, not considered, § 267, p. 034 
Introduction of testimony after re<iuGst of 
directed verdiel by both parties and re- 
fus(‘d to defendant, § 2r)(>, p. 020 
Manner of consideration of evidence on mo¬ 
tion, § 257, p. 6.36 
Motion for. 

Denying sufficiency of evidence, 8 255, p. 
(g)8 

Presenting question of sufficiency of evi¬ 
dence, 8 252, r>- 595 

Movant’s ras(‘ established by adverse party, 
§ 25)8, p. 694 

OlTor of evidiuice after denial of motion, § 204, 
n. 69 

Permitting plaintilT to complete proof, § 250, 
n. 11 

Bight of movant thereafter to ofTer evidence, 
§ 2.55, p 015 

Setting out evidonc(» in motion for directed 
vtu-dict, § 253, p. 602 

Statement of lack of evidence as ground for 
motion for directed verdict, § 253, p. 604, 
11. 41 

Without probative force, evidence not consid- 
or(‘d, § 257, p. 634 
Discrediting by judge, § 59, p. 136 
Dismissal or nonsuit, ante 

Disputed evidence, consideration ruling on mo¬ 
tion for dir(‘cted verdict, § 257, p. 604 
Documentary evidence, ante 

Documents, wcuglit of evidemee as for jury, 8 208, 
P 415 

Erroneous evidence, withdrawal, correction of er¬ 
ror, § 661 

Errors or ri'gularitles, waiver, § 660 
Exclusion, 

Evidence which might be made competent by 
other proof, § 14.5 

Waiver or estoppel of right to object, § 662 
Experiment, § 46 
Expert testimony, generally, post 
Failure of. 

Duty of ctnirt to direct verdict, § 258, p. 074, 
u. 13 
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fiividence—Continued 

Failure of—Continued 

Instructions to jury, S 292 
Failure to produce, instruction on, § 271 
Impt'achlng evidence, 

Offer of proof, § 82 
Kebuttal, S 101 

Impeachment, instructions on, $ 270, n. 66 
Improbable or iuiiK)Ssiblo, 

Orunt of nonsuit, § 245, p. 583 
Not for .iury, § 208, p. 441 
Improper evidcuico, 

Affecting ruling on motion for directed ver¬ 
dict, § 257, p 636 

Correction of error in admitting, § 661 
Inconsistencies, 

Nonossential or evidentiary matters, question 
for trial court, § 210, p. 45G, n. 48 
Province of jury, § 208, p. 413, n. 92 
Inconsistencies or contradictions, overruling of de¬ 
murrer to evidence, § 235, p. 541 
Incredible evidence, question for jury, § 208, p. 444 
Inferences, generally, post 

Inherently impossible facts, disregarded by court, 
§ 208, p. 418 

Inherently incredible or impossible testimony of 
party or Interested witness, question for court, 
§ 215, p. 408 
Instructions to jury, post 

■ Insufficiency, grounds for direction of verdict, 
§ 252, p. 600 

Insurance or other indemnity, § 63, pp, 140-164 
Interpreters for translation of documentary evi¬ 
dence, § 42 

Interruption or suspension of trial procuring evi- 
<ience, § 45 

Irregularities In errors, overruling motion for dis¬ 
missal or nonsuit, waiver of error, § 667 
Issues, generally, post 

Judge calling attention to defeels, prejudice, § 49, 
p. 132 
Jury, post 

Justifying setting aside of verdict, submission of 
case to jury, § 208, p. 439 

Jjegal sufficiency to take the case to jury as ques¬ 
tion of law, S 208, p. 417 
Maps, right to view by jury, § 47, p. 120 
Materiality, 

Affecting right to direct verdict, § 259, p. 712, 
n 8 

Question for trial court, § 207 
Misstatement In arguments of counsel, § 182 
Cyure of misconduct, § 197, n. 19 
Motion for directed verdict to test sufficiency of 
evidence. Direction of verdict, generally, ante 
Motion to strike or exclude all evidence, § 237 
Nature of demurrer to evidence, § 237 
Option of defendant at close of plaintiff’s 
case, § 226 

Practice superseding demurrer to evidence, 
§ 226 

Motion to withdraw Juror to enable party to ob¬ 
tain additional evidence, $ 224 
Nature of, direction of verdict for party having 
burden of proof, § 257, p. 668, n. 36 
Necessity and scope of proof, $$ 55-59, pp. 155- 
166 


Bvidencfr—Continued 

Negative evidence, generally, post 
No evidence introduced by defendant, question for 
jury, § 210, p. 468, n. 34 

Nonproduction, comments of counsel, i 184, pp. 

361-366 

Nonsuit, 

Failure of evidence to support allegations of 
complaint, 245, p. 577 
Bight of defendant to submit proof on denial 
of nonsuit, § 246, p. 587 

Notice or demand to admit facts for use at trial, 
§ 17(21 

Objections to admission or exclusion, waiver by 
motion for directed verdict, § 256, p. 616 
Offer of proof, generally, post 
Open and close, generally, iwst 
Opening statements, 

As evidenc*e, § 161, p. 317 
Support by evidence, 8 161, p. 314 
Opinion evidence, generally, post 
Order of prcxif, generally, post 
Outline of proof, etc., in opening statement, § 161, 
p. 311 

Overwhelmingly on one side, direction of verdict, 
§ 258, p. 677, n. 21 
Parol evidence, generally, post 
Photographs, right to view by jury, | 47, p 120 
Physical facts, disregard by court of testimony 
contrary to, § 208, p. 418 

Positive and negative testimony, instructions as 
to weight, § 288 

Preponderance of evidence, post 
Instructions to jury, post 
Presence of jury during argument as to admission, 
8 84 

Presentation by counsel, § 1(K2, pp. 323-330 
Presumiitions, generally, post 
Pretrial (‘onforonce, purpose, § 17(2) 

I’rlma facie case of recovery, submission to Juryi 
§ 208, p. 437 

Probative force or value. Weight and sufficiency, 
generally post this sub head 
Probative sufficiency as question for jury, § 208, 
p. 416 

Production, Instructions on failure to produce, 
8 271 

Provisional or conditional admission, § 85 
Quality, 

Question for jury, § 208, p. 414, n. 8 
Substantial evidence for submission of cause 
to jury, § 208, p. 431, n. 75 
Beading or restating, presence' of counsel, § 480 
Bebuttal, §8 101-103, pp. 212-217 

Statements of counsel in arguments, § 195 
Bccapitulatiou and return of jury to court for In¬ 
formation, § 479 

Beception of evidence, generally, post 
Belevancy, 

Question for trial court, § 207 
Bight to raise question, § 502 
Bemurks and conduct of judge, curing, § 659 
Iteopeulng case for further evidence, §§ 104-112, 
pp. 217-227 

Bequest for view or inspection at dose of evi* 
dence, § 47, p. 123 
Besponsivciiess of verdict, % COl 
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Brldenre—<!!!ontlnue(l 

Resting case on weakness of adver 8 aT 7 *B evidence, 
§ 56. p. 167 

Return of Jury to court with request for Informa¬ 
tion as to evidence after retirement, ( 479 
Review, instructions to Jury, f 272 
Right to open and close, H A 44, pp. 102-113 
Right to trial as including right to wnd pro¬ 

duction, 8 3 
Rulings by court, 8 660 
Scintilla evidence. 

Affirmative charge with hypothesis, | 278 
Opposition of motion for direction of verdict 
aa Insignificant, §8 258, 280 
Submission of case to Jury, 8 208, p. 422 
Secondary evidence, waiver of objections, § 114 
Self-evident facts, comments on in arguments of 
connsel, 8 181, p. 355 

Some evidence tending to support verdict, sub 
mission to Jury, 8 1108, p. 428 
Special Issues, post 
Simllation, instructions on, § 271 
Stenographer or reporter for taking down evi- 
dcn(‘e, § 41 

Striking, oorr<‘ction of error, § 601 
Submission by court to jury with hsrpothctical in¬ 
structions as to law applictible, § 2(H 
Substantial evidence. 

Demurrer to evidence where no suUstaiitiul 
evl(l(*ncc to support plaintiff’s cjisc, § 235, 
p «17 

Submission of case to Jury, 8 ^08, pp. 425, 431 
Bufflclency, 

Challenge to pufflcioncy. Di*niiirrcr to evi¬ 
dence, generally, anlt' 

Direction of verdict, otlier verdict would be 
warranted or sustained l>y evid(*nce, 
§ 259, p. 702 

Pallurc to question ns conceding then* i.s ques¬ 
tion of fact for Jury, S 221 
Motion for, 

Dismissal or nonsuit to test sufficiency, 
§§ 238, 211 

Peremptory instruction as testing suffi¬ 
ciency of evidena*, 8 255, p. 009 
Motion to strike for objections going to suffi¬ 
ciency, 8 135 

Submission of issue to Jury, 8 208, pp. 423, 424 
To require submission of case to Jury, 8 208, p. 
421 

Supporting part of issues, submission of case to 
Jury. 8 208. p. 440 

Suppression, instruction on effect, f 271 
Surrebuttal evidence, 8 103 
Tests, 8 46 

Theory unsuiqported by evidence, instructions to 
Jury, 8 801, p. 819 

Time for objection to sufficiency, 8 221 
Transfer of case. 

One docket to another determined by evidence, 
8 24, p. 00 

Proof or matters to be considered, 8 25, p. 60 
Trial by court, post 

Dncontradlcted evidence, withdrawal of counts. 
Issues, etc., from consideration of jury, 8 223 
Uncontroverted facts or evidence, province of 
court and Jury, 8 210, pp. 463-470 


Evidence—Continued 
Value, 

Jury as sole Judges, 8 206, p. 413 
Question for Juryi 8 208, p. 443 
Verdicts, post 
View by Jury, 

Conslderpd as evidence in arriving at verdict, 
8 464 

Evidence not to be taken at, 8 47, p. 123 
Waiver by motion to direct verdict as evidence 
contradictory to that of adverse party, | 266^ 
P.G16 

Warranting reasonable difference of opinion, sub¬ 
mission to Jury, 8 208, p. 435 
Weight and sufficiency, 

Admissions, instructions to Jury, 8 289 
Comments of counsel, § 182 
Comments of Judge, 8 60, p. 136 
Conflicting evidence, 

Kllminatiuii fn>m consldomtlon in ruling 
on motion for directed verdict, 8 257, 
p. 604 

Question for jury, § 200, p. 461 
Consl(l(*rafion on motion for directed verdict, 
§ 257, p. C3l), n. 31; p. 640, n. 36; p. 048, 
n. r>1 

Din‘(*lioii of verdict, 8 258, pp. 080-682 
Failure to object to evidence, § 160 
Itihtmctions n.ssumlng facts, § 280 
Not shown to exist, § 382, p. 1014 
Instructions expressing opinion on facts, 
8 284, p. 770 

C)i)iiiions of Judge, 8 284, p 778 
Instructions to jury, 

Abstract instructions, 8 379, p. 900, n. 77 
Additional instructions, necessity of re¬ 
quest, § 303, p. 1072, n. 8 
Appli(*aUon of general knowledge and ex¬ 
perience of Jurors, 8 389 
Assumption as to facts not proved or dis¬ 
proved, 8 382, p. 1012 
Construction, 8 420 
As a whole, i 437 

Cure of error by other instructions, 8 444, 
p. 03 

Evidence to Justify, 8 383 
Failure to charge in absence of evidence, 
8 382, p. 007 

Failure to produce stronger proof, 8 865 
Giving undue prominence, 8 340, p. 010 
Ignoring or excluding evidence, § 387, p. 
1026 

Necessity of request, 8 302, p. 1065 
Objections and exceptions too general, 
§ 422 

Pointing out comparative weight of evi¬ 
dence, 8 285, p. 708 

Request for instructions covered by In- 
structioos given, 8 400, p. 1107 
Requested Instructions on issues not 
raised by evidence, 8 382, p. 1009 
Motion to strike for objections going to weight 
of evidence, 8 135 

Objection affecting only weight of evidence, 
I 123 

Opinion evidence, instructions to jury» 8 200 
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Evidence—Continued 

Weight and sufficiency—Continued 

Positive and negative testimony, Instructions 
as to weight, § 288 

Prcpoiiderunce of evidence, instructions to 
jury, § 28f> 

Province of court and jury, § 208, pp. 408-445 
Question for jury, § 208, pp. 408, 413; § 215, 
pp. 493-490 

Remarks of court, § 50, p. 135 
Substantial evidence for submission of case 
to jury, § 208, p. 431, n. 75 
Testimony of person iuten'slcd, question for 
jury, § 215, pp. 493-400 
Uncontradicted testimony of party or inter¬ 
ested witness, question for jury, § 215, p, 
495 

Uncontraverted evidence, instructions to jury, 
§ 291 

Withdrawal, § 93 

Erroneous ruling made in admission, § 150 
Withdrawal of counts, issues, etc., from consid¬ 
eration of jury in absence of (‘videnc(‘, § 223 
Withdrawal of juror for evidence at variance with 
complaint relied on, § 224 
Withholding, instructions on, § 271 
Evidentiary facts. 

Definition, § 553 

Returning jury to make proper answers, S 500 
Special issues, iHist 
Spi'cial verdict, post 
Trial by court, findings, § 029 
Ex delicto action, admission by defendant affecting 
right to oiien and close, § 43, p. 100 
Ex parte proceedings, 

Defined, § 40, n. 98 

Hearing on motion to transfer cause, § 25, p. 09 
Exaggeration, arguments to jury, § 109 
Examination, 

Ending of trial by completion of examination, § 2 
Ri'quesfed iirstruction by party, § 403 
Witnesses, jaist 

Examples, instructions to jury referring to examples, 

§ 380, p, 977 
Exceptions, 

Arguments and conduct of counsel, § 190, pp. 382- 
389 

Conduct of trial, § 54 
Didined, § 54, n (>7 

Demurrer to evidence, ruling on, § 232, n, 95 
Direction of verdict, 

Roth parties moving for directed verdict, 

§ 25(5, p. (519, 11, (57 
Ruling on motion, § 2(55 
Nonsuit ruling, § 247 
Reception of evidence, post 

Succession as exceptions filed, last exc<‘])tion as 
placing case at Issue, § 4 

Excessive damages, urging in argumimts of counsel, 

§ 192 
Exclusion, 

Improjicr evidence in trial by court, § 589 
Witnes.ses and parties in trial by court, § 589 
Executors and administrators, right to open ami close ' 
in proceedings against, § 43, p. 108 
Exemplary damages. Runltive damages, generally, 
post 


Exhibits, 

Counsel showing to Jury, § 177 
Documents, introduction as in evidence, § 62 
Evidence, necessity of introduction In evidence, 
§ 56 

Examination by jurors when court not in session, 
5 459 

Illegal exhibits offered in evidence, necessity of 
specific objection, § 124, p, 250 
Jury, use of magnifying glass, etc., to aid in in¬ 
vestigation, § 470 

Pleadings, waiver of exceptions, § 115, n. 13 
Reference to in findings by court, § 030 
Trial by court, flndiug.s, reference, § 628 
Expeditious trial, right of litigants, § 30 
Expenses, 

Trying case. 

Comments of judge, § 49, p. 126 
Reminder of jury in instruction, S 297 
View or inspection by jury, consideration, § 47, 

p. 121 

Experiences, 

Jurors’, 

Discussion of personal experiences, §§ 463, 464, 
pp. 97-101 

Instructions as to application, § 389 
Experiments, 

Before jury, permission, § 46 
By judge, findings by court, § 634 
Evidence, motion to strike, § 134, p. 271, n. 28 
Jury, 

Making of oxperiimmf.s by jury, § 470 
Power to try for themselves out of court, 
$ 46 

Expert opinion, juror, consideration by jury in delib- 
oration.s, § 4(53, n. 43 
Expert testimony, 

Admission without objection, effect, § 155 
(’omments of judge, § 50, p. 136 
Conflict, 

Foreign law as question of fact for jury, § 218 
Instructions a.s to duties of jury, § 320, p. 848 
Dirc'ction of verdict on, § 258, p. (588, n 63 
Failure to object as waiver of olgecticms, § 115 
llypolliotical questions, motion to strike answc'r, 
§ 131, p. 277 
Instructions to jury, 

Additional instructions, necessity of request, 
§ 393, p. 1072, n. 8 

Construction of instructions as a whole, § 437 
Cure of error by otlu'r instructions, § 444, p. 64 
Interest as aftl'ctiug credibility, § 315, p, 836, 
n. 6 

Language of requo.sted instructions, § 441, 
p. 1131, n. 8 

Request for instructions covered by instruc- 
tion.s given, § 400, p. 1107 
Weight and effect, §§ 290, 362 
Weight and sufficiency, § 310 
Motion to strike, 

Nothing to justify finding of probability, § 134, 
p. 272, n. 35 

Witness parading as expert, § 134, p. 271, n. 30 
Objections, 

(hmeral objection, § 129 
Repetition, § 122, n. 78 
Si)eciflc objection required, § 124, p. 249 
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Expert testimony—Continued 
Objections—Continued 

Timely objections, § IIS, p. 241 
Offer of proof, g 80, n. 00 

Possildlity, motion to strike, g 1.14, p. 270, n. 84 
Weight as question for jury, § 208, p 43.5 
Expert \vi(rle^ses, 

Det(*riuinatlon of number at pretrial conference, 
S 17(2) 

Instructions to jury, 

(living undue prominence to testimony, § 340, 
p. 1)12, n. OT) 

Opinion evidence, § 27G, p. 739 
Limitation of number, § 02 
Qualifications, 

General objection to evidence, § 125 
Instructions on, § 276, p. 739 

Experts, 

Power of court to compel siibmIs.sion to examina¬ 
tion by expert in presence of jury, § 40 
Putting witnesses under rule, § 67 
X-ray pictures as evidence, examination by ex¬ 
perts of opposite party, § 61, n, 19 
Explanation, instructions previously given, § 377 
Explanation of terms, instructions to jury, iioci'ssily 
of request, § 392, p. 1003 

Explanatory circumstances, disregard in ruling on 
motion for directed verdict, g 257, p. 605, n. 24 
Extension of time. 

Argument to jury, g 108 

Bringing case to trial by offer of settlement, § 30 
Extraneous matter, reference to in opening siatement, 
8 361, p. 315 

Extraordinary circumstances, advancement or prefer¬ 
ence of case in trial, § 33 
Extrinsic facts. 

Findings and conclusions in trial by court, g 628 
Special issues, aided bji g 557 
Special verdict, § 551 
Aided by, f 557 

Fact questions, instructions to jury, §§ 300-314, pp. 

821-833 

Facts, 

Conclusiveness of verdict, § .521 
Determined by general verdict, § 521 
Material facts. Special issues and lindings, post 
Special verdict, post 
Fainting, party, misconduct, § 52, n. 35 
Fair trial, 

Counsel’s duty, § 1.18 
Death of counsel after trial, g 157, n. 38 
Defined, § 1 
Duty of court, § 30 
I{eferen(!e to insurance, g 53, p. 143 
False imprisonment and malicious jirosecution action, 
right to go to Jury on proof of either count, § 208, 
p. 440, n. 62 

False testimony, instructions to jury as to credibility, 
§ 363 

Falsus in iino, falsus in omnibus, 

Instructions to jury, g 315, p. 835; § 364 
Motion to strike all of testimony of witness under 
rule, § 135 

Family, reference to in arguments of counsel, § 191 
Favors, jurors receiving from party in course of trial, 
8 457, p. 83 
89 C.J. 8.-71 


Federal Employers’ Liability Act, asking jurors as 
to prejudice against law, misconduct, § 159, n. 86 
Fiduciary relation, question for jury, § 219, p. 505 
Filing, 

l>ecisioii by court with clerk of court, § 003 
Instructions to jury, § 332 

Interrogatories and answers thereto as part of 
verdict, § 573 

Ib'Oiiested Instructions, § 397 
Trial by court, disposition of requests for rulings 
on declarations of law, § 001, p. 414 
Final conclusion resulting from application of rule of 
law to undisputed facts, question of law, g 210, 
p. 404 

Final disposition of controversy contemplated by term 
“trial”, g 2 

Pinal order, trial as including, § 3 

Financial condition, preference in hearing causes, § 33 

Findings, 

Consolidation of cases for trial as not affecting, 
§ 6 

Disturbance of jury's findings on facts by reser¬ 
vation for determination of questions of law 
only, g 222, n. 88 

IiicomiH‘tent evidence admitted without objection 
as basis, g 150 
Instrmnious to jury. 

Directing certain findings, § 285 

Special findings to conform to general verdict, 

§ 3'r2, p. 054 

.Tudgment in plaintiff’s favor mandatory, denial on 
motion for directed verdict, § 2.59, p. 097, n. 19 
Nonsuit denied whore ovidonco suffieiont to au¬ 
thorize findings for either party, § 24.5, p. .581 
Billing on objections to evidence after final find¬ 
ings, § 14,'> 

Special issues and findings, generally, post 
Special verdict, generally, post 
Verdicts, generally, post 

Findings and conclusions, irregularities and errors, 
waiver or correction, § 073 
Findings of fact. Trial by court, generally, post 
Findings of jury. Verdict, generally, post 
Food, 

Jury, 

During deliberations, § 402, p. 03 
Threats as to deprivation in urging agreement 
on verdict, § 481, p. 133 

Foreign, 

Foiiipaiues, appeal in arguments of coun-sel to 
prejudice against foreign company, § IcSH, n. 42 
(’oiporation, residence for purpose of jireference 
in trial of cause, § 33, n. 3.5, 36 
Exchange, value on projicr date, consideration by 
jury verdict, 8 497 

Judgment, proiior autliimtication of record as 
question for court, | 219, p. 505 
Laws, 

Instructions to jury on interpretations, § 295, 

p. 806 

Questions of law and fact, § 218 
.'(talutes, evidence, necessity of introduction, § 01 
Witnesses, language difficulty, credibility as ques¬ 
tion for jury, § 214, p. 485 
Words, use in instructions to Jury, § 327, p. 858 
Forgery, calling and hearing causes, advancement or 
preference in general, § 33 
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yonn, 

Additional findings by court, S 648 
Demurrer to evidence, § 228 
Direction of verdict, § 2G1 
Exception to instructions to Jury, § 417 
Exceptions to ruling on evidence, § 148 
Findings and conclusions in trial by court, § 622 
Instructions to Jury, § .'126 
Motion for directed verdict, § Srhl, pp. GOl-608 
Motion for nonsuit, § 241 
Motion to strike evidence, §§ 140-142 
Motions to amend, correct or otherwise change 
findings and conclusions of court, § 641 
Objections and exceptions to finding by court, 
§ 656 

Objections to, 

Arguments and conduct of counsel, § 106, p. 

Direction of verdict, § 205 
Request for findings in trial by court, § 610 
Requests for instructions, §§ .295-208, pp. 1081- 
1088 

Separate statements of law and facts in trial by 
court, § 624 

Special issu(‘s and findings, post 
Verdicts, post 

Form and language of decision by court, § 602, n. 29 
Form and requisites, 

Declarations of law, trial by court, § 500 
Motion for directed verdict, § 506 
Form of action, 

Motion for directed verdict because wrong form 
chosen, § 252, j) 506 
Question of law, § 210, i>. 504 
Formula instructions, 

Definition, § 266 

Directing verdict if specified facts are proved, 
§ 351, n. 88 

Instructions to jury, post 

Omission of essential facts, § .287, p 1027, n. 84 
Setting out theory of case, § 301, p. 818, n. 37 
Formulation of verdicts, § 402 
Forum, offer of proof, § 80 
Foundation, 

Evidence, 

General objections, § 125 

As to doenmentary ('vidence, § 127 
Hearsay, objections, untonal>Ie ground for ex¬ 
clusion of evidence, § 126, n. 68 
Motion to strike for insufficient foundation, 
§ 134. p. 2T1 

Specific objections required, § 125 
Statements of counsel in oijening statement, 
§ 161, p. 317 

Timely objection to ovidenc(\ § 118, p. 241 
Expert testimony, general objection, g 120 
View or inspection by jury, § 47, p. 120 
Framing of issues, trial by court, § 583 
Fraud, order of proof in action on bill or note, § 94 
Friend of counsel, attending trial and advising as to 
qualifications of jurors, § 30 
Friendliness with jury, remarks of coims<'l in argu¬ 
ment suggesting, § 100 
Friends, 

Association by attorney with friend of juror, 
§ 457, p. 84, n. 53 
Conduct affecting jury, § 455 


Friends—Continued 

Jury, communications with jury, etc., S 457, p. 82 
Fundamental error, party denied right to be repre¬ 
sented by counsel of his own selection, § 157 
Future damages, reference to in arguments of counsel, 
§ 102 

Future possibilities, findings by court, § 6.24, n. 68 
Gambling verdict, § 472, p. 114, n 20 
Garnishment, waiver or objection garnisliment action 
is not at issue, § 4 

Gender, instructions to jury, errors, § 327, p. 855 
General charge, defined, § 26G 

General demurrer to evidence, questions considered, 

§ 2,22 

General knowledge of judge, use on trial by court, 
§ 575 

General langnagis instructions to jury, § 327, p. 858 
Gem^ral verdict, § 485 

Absence, waiv(;r, § 572, p. 3.50 
Answer to all counts of declaration, 8 502 
Application to all causes of action, § 502 
Certainty and defniiteness, ^ 406 
Construction of special findings or answers to 
barinonizc with, ^ 564 

Defective special iiiU'rrogatory, cfl’cct of finding, 
§ 5({,2, p. 3:20 

Detinit(‘ meaning free from ambiguity, importing, 

§ 406 » 

Discretion of jury, | 401 
Distinct causes of action, § 502 
Effi'Ct, § ,502 

Equitable action, submission of case to jury, § 584 
Evidence, ap])licability and sufTieii'ncy, § 505 
Filing, interrogatories and answi'rs as part of, 
§ 573 

Findings of fact in answer to special interrog.'i- 
tories, § 571 

General jury pronouncement on issues, § 485 
Gross amount of damages, awarding, § 508 
In favor of, 

Defendant, § 521 
Plaintiff, § 521 

Inconsistency of special findings or answers, pre¬ 
sumption, § 564 

Inconsistency with special findings or answers to 
special interrogatories, § 563, ji 327 
Inconsistent counts or defenses, § 503 
Inconsistent findings or answers to siiecial inter¬ 
rogatories on material matters, effect, | 562 
Inconsistent sijecial findings, § .563 
Control of, § 563, p. 328 

Motion for judgment on special findings or 
answers notwithstanding general verdict, 
§ 504 

Requisites, § 663, p. .220 
Indivisible entity, § 485 

Inference in favor of validity notwithstanding in¬ 
consistent answers to siiecial interrogatories, 
§ 564 

Informality, § 40G 

Instructions where siiecial issues submitted, § 372, 
p. 953 

Intendment of jury, § 571 

Intendment of validity notwithstanding inconsist¬ 
ent answers to special interrogatories, § 564 
Issues and facts determined by, § 521 
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General verdict—Continued 

Judgment rendered according to Inconsistent spe¬ 
cial findings or answers. § 563 
Money Judgment, authorization, § 497 
Necessity, § 491 

Particular form, necessity, j} 406 
Plea of iMiyment, f 504 
Pleas in bar and abatement, § 502 
Procedure where special findings or answers ir¬ 
reconcilably inconsistent with general ver¬ 
dict, § 504 

Propriety and necessity, § 401 
Questions included in, or equivalent to, special 
issues, § 540 

Reasonable intendment, § 521 
Separate findings on separate causes of action, 
§ 485 

Separate verdicts, failure to request, waiver of 
right to object, § 500 
Several counts or issues, § 502 

Amendment or correction by court, § 517 
Several defendants, § 400 
Counterclaims, § 504 

Special interrogatories of findings accompanying, 
§ 528 

Special questions. Special issues, generally, post 
Submission of special issues in connection with 
general verdict, § 372, p. 054 
Sufficiency to support Judgment where specific 
question left unanswered, § 556 
Validity where special findings refused, § 401 
Waiver of right, § 401 

Yes or no response to issue submitted, § 4S5 

Genuineness, 

Documentary evidence. 

Establishment, S 62, p. 1G9 
General objection, § 127 

Genuineness of instrument, right to attack by party 
introducing instrument, $ 116 

Golden rule, 

Argument of counsel. 

Asking jurors to follow Golden Rule, § 169, 
n. 51 

Suggesting application of Golden Rule In 
measuring damages, § 102 

Golf Insurance, discharge of panel for questioning of 
Jurors, § 160, n. 96 

Good faith. 

Evidence of defendant’s Insurance, S 53, p. 151 
Necessity of showing of good faith In offer of 
proof, § 81 

Question for Jury, f 219, p. 503 
Statements of counsel In opening statement, § 161, 
p. 315 

Grammatical errors, instructions to Jury, § 327, p. 855 

Grounds, amendment or correction of findings or con¬ 
clusions of court, § 638 

Guests, instructions to Jury as to duties, § 374 

Halieas corpus, joint trial of proceeding with divorce 
action, § 6, n. 25 

Handwriting, Jury, use of magnifying glass, etc., to 
aid investigation, § 470 

Happening of controverted event, question for Jury, 
S 219, p, 505 

Harmless error, refusal of requested instructions cov¬ 
ered by other Instructions given, j 300, p. 1088 


Headnotes, recital In Instructions to Jury, S 337, p. 

888, n. 73 
Hearing, 

Defined, S 1 

Direction of verdict, motion for, S 201 
Motion for directed verdict, § 257, p. 627 
Motion for transfer of cause, § 25, p. 69 
Motion to strike or exclude all evidence, § 237 
Right to trial as including right of being heard, 
« 3 

Trial l>y court, post 

Heariiig ami determination, demurrer to evidence, 
8 232 

Hearsay evidence, 

Admission without limitation, § 80, n. 90 
Direction of verdict, evidence considered on mo¬ 
tion, § 257, p. 636, n. 17 

Documentary evidence based in part on, exclu¬ 
sion, § 82, n. 7 

Instructions to jury to disregard, § 313 
Motion to strike, 

Nt‘ccssity, 1133, n. 97 
Opinion based on hearsay, § 134, p. 275 
Prejudicial hearsay, § 134, p. 270 
Scope and questions raised, g 142 
Testimony based on hearsay, § 134, p. 272 
Where questions called for hearsay testimony, 
§ 136, n. 34 
Objections, 

Evidence admissible against particular party, 
§ 132, n. 80 

Scope and questions raised, 8 126 
Timely objections, § 118, p. 241 
Offer of proof, § 80, n. 79 

Opinion evidence based on hearsay, general ob¬ 
jection, 8 129, u. 44 

Running objection, right to motion to strike, 
§ 136, n. 20 

Specific objections to evidence required, 8 125 
Waiver of objections by failure to object, 5 115 
Weight as question for jury, 8 208, p. 415 
History, instruction to Jury containing historical de¬ 
velopment of rule of law, 8 371 
Home of plaintiff, power of court as to physical exam¬ 
ination or demonstration, 8 46 
Hospital records, evidence. 

Inadmissible in part, § 82, n. 5 
Reference to insurance, 8 S3, p. 142, n. 51 
Time for objections to hearsay portions, 8 118, p. 
241, n. 34 

Waiver of objections by offering and reading in 
evidence, 8 115. 59 

Hotels, jurors eating at public expense in hotel owned 
by counsel in ease, § 457, p. 83 
Housing expediter’s regulation, evidence, necessity of 
introduction, § 55, p. 156, n. 82 
Husband and wife, invitation to juror by wife of one 
of defendant’s attorneys, § 457, p. 84, n. 62 
Hypocritical or artificial construction of Instructions 
to be avoided, § 427 

Hypothesized statement of facts, verdicts, § 501 
nypothesizlug evidence in instructions to jury, f 307 
Hypothetical questions. 

Answer by expert to question based on facts not 
objected to, § 155 

Expert witness, specific objections required, 8 124, 
p. 250 
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Hypothetical questions—Continued 

Instructions on effect to be given expert testimony 
based on questions, § 302 
Motion to strike answer, § 134, p. 270 
Objections, 

Based on facts which evidence tends to 
prove, § 123 

General objections, § 129 

Preponderance of evidence as question for jury, 
% 208, p. 41C, n. 27 
Hypothetical statement. 

Disputed facts, assumption of facts in instruc¬ 
tions to jury, § 280 
In instructions to jury, § 278 
Instructions assuming facts, § 280 
Special verdict, issues and findings, § 569 
Hysteria, party, misconduct, § 52, n. 35 
Ice or snow, pleading slipping on ice or snow, motion 
to strike evidence as to slipping on water or 
slush, § 134, p. 270, n. 21 

Identification, documentary evidence introduced, § 62 
Identity, 

Persons, question for jury, § 219, p. 505 
Speaker over telephone, question for jury, § 219, 
p. 505, n. 27 

Identity of actions, question of law, § 219, p. 504 
Identity or similarity of articles or conditions used in 
experiment, § 40 

Ignorance, witness, credibility as question for jury, 
§ 214, pp. 492, 493 
Illness, 

Juror, separation of jury. § 453 
Juror or witness, adjournment of pending trial, 
§ 45 

Illustrations, 

Counsel showing to jury, § 177 
In arguments to jury drawn from juror’s busi¬ 
ness, § 169, n. 46 

Instructions to jury, § 279; § 327, p. 855 

Application of principle of law, § 337, p. 889 
Expression of opinion of judge, § 284, p. 781 
Giving Illustrations as to w^eighing evidence, 
§ 285, p. 796 

Reference to illustrations, § 380, p. 977 
Immaterial facts, 

Returning jury to make proper answers, § 560 
Special issues and findings, post 
Immaterial issues, 

Trial by court, findings and conclusions, § 615 
Verdict founded on, § 503 

Immorality, witness, credibility as question for jiiry, 
§ 214, p. 493 

Impatience, remarks of judge expressing impatience 
with counsel, § 49, p. 127 
Impeaching evidence, 

Admission in rebuttal of evidence proper in chief, 
§ 102, n. 89 

Informing jury in opening statement of intent 
to impeach, § 161, p. 314 

Motion to strike for lack of foundation, § 134, p 
271, 11. 26 
Offer of proof, § 82 
Rebuttal, $ 101 

Reception, restriction to purpose, § 89 
Reopening case for further evidence, § 100 


Impeachment, 

Instruction as to purpose of evidence, § 270, n. 60 
Verdicts, post 
Witnesses, post 

Implied waiver of issues during trial, § 59 
Improbable, inconclusive or doubtful evidence as pre¬ 
senting question for jury, § 210, p. 458 
In fieri, denial of dismissal when motion made in 
progress of argument, § 246, p. 585, n. 94 
In forma pauperis, demand for taking down of testi¬ 
mony, I 41, n. 12 

Inadvertent notations on proposed findings submitted 
to court, § 638, n. 40 

Inclusion or exclusion of particular matters, § 3 
Income tax, 

Jurors’ discussion as to effect on verdict, § 462, 
p. 96 

Reference to in arguments of counsel as to 
amount of damages, § 192 
Incompetent witness. Witnesses, post 
Inconsistency, submission f)f inconsisicnt theories in 
instructions to jury, § 346, p. 918 
Inconsi.stont defenses, gcneial verdict for defendant, 
% 503 

Inconsistent findings. 

General verdict, § 563 
Verdicts, § 504 

Inconsistent findings and conclusions by court, § 636 
Inconsistent instructions. Instructions to jury, post 
Inconsistent special findings in general, § 562 
Indebtedness, question for jury, § 219, p. 505 
Indemnity, reference to by counsel in questioning ju¬ 
rors, ,§ ICO 

Independent investigation by judge, findings by court, 
§ 6:34 

Indigence, preferenco at trial, § 33 
Indorsement on note or certificate of deposit, Intro¬ 
duction in evidence by introduction of note or 
certificate, § 63 

Infants, witnesses, credibility as question for jury, 
§ 214, p. 486 

Inference on inference, sufliciency to take case to 
jury, § 208, p. 430, n. 60 
Inferences, 

Admission by motion for directed verdict, ■§ 255, 

p. 612 

Circumstantial evidence, submission to jury, 
§ 208, p. 428, nn. 47. 52, 01 
Comments of judge, § 50, p. 135, n. 86 
Conflicting inferences from uncontradicted tc.sti- 
nioriy, duty of court to ascertain, § 210, p. 470. 
Credibility of witnesses, instructions on, § 276, p. 
738. 

Demurrer to evidence, § 234, pp. 53(1-536 

Consideration of inferences, § 233, p. 525, 
n, 24 

Overruling where inference to be drawn from 
evidence is reasonable one, § 235, p. 541 
Waiver by demurrant of inferences from his 
evidence, § 233, p. 530 
Direction of verdict, 

Consideration in ruling on motion, § 257, p. 

655; § 257, p. 656, n. 81; § 257, p. 657 
Elimination in ruling on motion, § 257, p. 666 
Evidence giving rise to different inferences, 
$ 259, p. 707 
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faifere]icea-~Coiitliiued i 

Direction of verdict—Continued 

Favorable inference given evidence of party 
against whom motion directed, § 257, p. 
648, n. 47 

Invasion of province of Jury, | 250, p. 60S 
Issue resting on Inferences and deductions, 
fi 259, p. 608 

One inference only can be drawn from facts 
or testimony, § 258, p 680 
Strongest inferences reasonable d<'diicililt‘ in 
adverse party’s favor, i 257, p. (Wl, n 22 
Drawing and arguing by counsel, § 181, p. 356 
Drawn In capricious disregard of testimony, 
questions for Jury, § 210, p. 458, n. 55 
Facts proved, submission of cause to jury, § 208, 
p. 434, n. 8 

Instructions to jury, § 310, n. 51 

Comments in arguments to jury, S 173, n. 27 
Cure of errors by other instructions, § 441, p. 
36; S444, p. 64 

Directing verdict ns having same effect as 
nonsuit, <9 238 

Drawing from view of promises, § 380, n. 40 
Duties, § 207 

Failure to call witness, S 355, ii. 44 
Inferences from evidence, j|§ 277, 358 
Inferences from undisputed facts, g 285, p. T05 
Misleading iustruetioiis in case resting on in¬ 
ferences, § 338, p. 690, n. 5 
Legal Inferences, instructions to jury, g 205, p. 
805 

Motion for dismissal or nonsuit, g 244, p. 500 
Permitting Inference from failure to call wit¬ 
ness, g 271 

Pointing out Inferences to be drawn fioiii 
particular facts in evidence, g 285, p. 797 
Questions for Jury, g 211 
Suppression spoliation of evidence, g 271 
Motion to reinstate case after nonsuit, § 248 
Motion to strike or exclude all evidence, Indulg¬ 
ing in Inferences in favor of plaintiff, g 237 
Nonsuit, 

Inferences based on mere conjecture or prob¬ 
abilities, g 245, p. 570, n. 87 
Inferences drawn from doubtful evidence, 
g 245, p. 082 

Only one inference reasonably possible, question 
for trial court, g 210, pp. 454, 455, 464 
Plaintiff entitled to recover, denial of motion for 
nonsuit, g 245, p. 674 
Presumptions, generally, post 
Question of law If particular Inference can be 
drawn from certain evidence, § 211 
Beasonable difference as to ultimate facts, ques¬ 
tion for Jury, g 210, pp 467, 408 
Beasonable minds required to draw same eoiieln- 
sion, question of law for court, g 210, p. 4.i8 
Remarks of judge, § 60, p. 135, n. 80 
Special Issues, post 
Special verdict, aided by, g 557 
Warranting reasonable differences of opinion, sub¬ 
mission to Jury, g 208, p. 436, n 25-27 
Inferential fact, definition, g 553 
Inflammatory language, arguments to Jury, g 109 
Informal znemorandum, sealed verdict, | 486, p. 143 


Inherently Improbable evidence, withdrawal from 

Jury, { 208, p. 442, n. 72 

Inherently Incredible or Impossible testimony, 

Party or Interested witness, quc?stlon for court, 
I 215, p. 498 

Question of law, g 214, p. 401 
Injured eblld, exclusion from courtroom during trial 
of action for loss of services, g 39, n. 01 
Inquiry as to grounds of verdict, § 487 
Insi)eetIon, 

By Jury, g 47, pp. 118-124 
Dncnuients by Jury, § 61 
Evlikmcc by opponent, g 61 

SubmiBsion of instructions to eouiisel for Iiisikjc- 
tSun, g 3:i2 

View or Inspection. Trial by court, post 
Instructed verdict. Direction of verdict, geiicrnlly, 
ante 

Inbtruetions to Jury, 

Abnndoiinieiit of Issues, gg 275, 305 

KxcliuHiig from instruction, g 388, p. 1051 
Abl)roviati(»nH, g .327, p. 857 

Assuming facts, g 281, p. 762 
From courti-oom as forfeiture of party’.** 
right to object, g 414 
Of party, effect, g 271 

AbMMit witness, admission of what witness would 
testify, g 280 

Abstract iustructlona, g 370, pp. 902 907 

Assumption of risk, cure of error by otber 
iiistructlous, g 443, p. 67 
Cure by other instructions, g 443, p. 46 
Prohibited abstract Instructions, g 379, p. 966 
Abstract laiigungo, statement of rules of law, 
g 327. p. 858 
Abstract propositions. 

Application, g 300 

Rule of law, misleading instructions, § 338, 
p 896 

Accuracy, g 328 
Additional instructions, 

After submission of cause, 

Authority and duty to instruct, g 475 
Report of desire for, g 473 
Amendment or correction of verdict by Jury, 
g 512 

Gominunicntion with Judge to report desire 
for further Instructions, g 473 
Construction of request for, g 477 
Counsel inquiring bow Jury stands, g 457, 
p. 84 

Fallurt* to object, § 483 
Ignoring or excluding issues, g 388, p. 1040 
Necessity of request, g 393, pp. 100^1076 
Open court, g 478 

Oral Instruction in absence of request for 
written Instruction, g 331 
Presence of counsel or parties, g 478 
Presentment or submission to attorneys, 
g 477 

Report to judge of desire for, g 473 
Request of counsel, g 475 
Request of Jury, g 475 
Requisites and suffieJeney, g 477 
Restating or re-reading Instnictlou.s, g 476 
Time for request, g 394, p. 1079 
Admissions, ante 
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Instructions to jury —Continued 

Admitted or agreed facts, assumption of facts In 
instructions, § 282, p. 774 
Affirmative charge with hypothesis, § 278 
Affirmative defenses, 

Abandonnnnit of otlier charges by requesting 
submission of several specific charges, 
§ 35)1, n. 05 

Burden of proof, cure of error by other in¬ 
structions, § 444, p 02 

Cure of error by other instructions, § 441, 
p. 37 

Exclusion of affirmative (h‘fense not pleaded, 
§ 388, p. 1052, n. 8 

Ignoring affirmative (lef(‘nses, § 388, p, 1053 
Kefusal of sj)pcial cliarge where matter cov¬ 
ered in general charge;, § 400, p. 1105 
Aflirmative issues, § 303 
Agrcemc'iit on v(‘rdict, 

Duties, § 374 

Instructions and tendency to restrain agree¬ 
ment, § 297 

Alternative or disjunctive, § 327, p. 855 
Ambiguities, § 328 

Burden of proof, § 354 

Cure of error by other instructions, § 444, 

p. 01 

Contributory negligence, cure of error by 
other iiistructions, § 443, p .55 
Cure by other instructions, § 441, pp. 30, 38; 
§ 443, p. 40 

Damages, construction of instructions as a 
whole, ■§ 439 

Degree of proof, § 366, n. 55 
Ceneral objection or exception as insufficient, 
§ 423 

Issues and theories of case, cure of error by 
other instructions, § 442 
Necessity of recpiest for instruction, § 393, p. 
1071 

Refusal of instruction, § 408, n. 31 
Waiver of objections by failure to oi)ject, 
8 42G 

Weight and effect of evidence, § 357 
Weight and sufficiency of evidence, construc¬ 
tion of instriu‘tions as a whole, § 437 
Ambiguous instructions, objections and exceptions 
too general, § 422 
Amount of recovery, § 373 
Determination, § 319 

Giving undue prominence in instructions, 
§ 341 

Amount of verdict, instructions directly or indi¬ 
rectly determining matters relating to, § 285, 
p. 792 

Appearance, effect of failure to api>car, § 271 
Appearance and demeanor of witness affecting 
credibility, § 276, p. 747 
Application of law to facts, § 290 
Application to case, §§ 379"389, pp. 962-1955 
Appropriate times for instructing on degree of 
proof, § 366 

Argumentative instructions, § 336, pp. 877-881 
Construction as a whole, § 432 
Credibility of witness, § 363 
Cure by other instructions, § 441, p. 36 


Instructions to jury—Continued 

Argumentative instructions—Continued 

Issues and theories of case, cure of error by 
other instructions, § 442 
Misleading jury, § 336, p. 880 
Modification of requested instructions, § 412, 
p. 1134 

Objections and exceptions too general, | 422 
Refusal, § 408, n. 31 

Special request for instruction, § 393, p. 1071 
Undue prominence given to particular mat¬ 
ters, § 340, p. 907, n. 9 

Argumentative request for instructions, § 330, p. 
880 

ArgiinK'iits and conduct of counsel, ante 
Arrangement, § 320 
Art, matter of law, § 3(X) 

Artificial or hypocritical construction to he avoid¬ 
ed, § 427 

As to duties, § 374 
Assuming facts, 

General objection or exception insufficient, S 
423 

No supporting evidence, § 382, p. 1010 
Objections and (‘xceptioiis too general, § 422 
Shown not to exist, 382, p, 1014 
Waiver of objection by failure to object, § 420 
Assumption court will give proper charge in ab¬ 
sence of request in writing, § 397 
Assumption of risk, 

Construction as a whole, § 434 
Cure of error by other instructions, 5 443, p. 
57 

Assumption of unnecessary burden in Instruction 
requested, § 400, n. 85 

Assumption proper instructions would be given 
without special request, § 394, p. 1080 
Assumptions, exception assuming excepting par¬ 
ty’s version of disputed facts, etc., § 418 
Assumptions of fact. 

In instruction, §§ 279*283, pp, 751-775 
In subsequent clause of same instruction, 
§ 329, p. 864 

Statement of grounds of objection or excep¬ 
tion, § 421 

Undue prominence given, § 340, p. 905 
Attorneys, ante 
Authorities, 

Citing, § 295, p. 805 

Reading into instructions, § 337, p. 889 
Authority to instruct jury in general, § 2G7 
Appealing to prejudice, § 343 
Credibility of employee or agent of party, 
§ 276, p. 746 

Duties, § 320, p. 848; § 374 
Expression of opinion on facts, § 284, p. 777, 
n. 86 

Not to be influenced, § 297 
Reminding jury by court to be fair and im¬ 
partial, § 481, p. 131 
Repetition, § 334 

Tone in delivering charge, § 284, p. 779 
Undue prominence given to credibility of par^ 
ticular witness, § 342 

Witness affecting credibility, § 276, p. 747 
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iDstTDCtloiis to Jury—Ckmtlnoed 
Binding instructions, 

Cnrp of error by other instructions, S 441, p. 37 
IX'flned, I 23G 

Bcmarks of Judge, f 49, p. 120 
Blank forms of verdict furnished. Instructions as 
to use, f 374 

Books and documents, nonproduction, { 271 
Brevity, § 335 

BurdcMi of proof, S§ 200, 287, 308, SM 

Additional instructions, necessity of request, 
§ 303, p. 1072, u. 8 
Construction of Instructions, § 420 
As a whole, f 43(( 

Cure of error by other instructions, § 444, p. 
50 

Expression of opinion of judpre, § 284, p. 781, 
II. 41 

Modiflention of nK]UCSt to charge impoKing 
greater burden of pniof, § 412, p. 3137 
Newssity of request, $ 302, p. 1064 

Submission of Issues in luiigungo of 
plead ingH, S 301 

Prepondoranc(‘ of evidence, 8 309 
Requested instructions on issues not raised 
by evidence, 8 382, p. 1000 
Requests for insfructioiis co^'Crcd by other 
InstrncUoii, § 400, p 1106 
Requiring mutters to lie proved to siitisfactloii 
of jury as increasing burdc'n of proof, 
8370 

Submission of special issues, 8 372, p. 952 
Submission to jury for siK»clal verdict on spe¬ 
cial issue, 8 317. p. 840 
Undue promineuec given by instruction, § 340, 
p. 005 

Waiver of right to object to instructions, 8 414 
Cause, comments on conduct or merits, § 293 
Cautionary expression, 8 ,‘127, p. 857 
Cautionary instructions, 88 297, ;J27, p 857 
Admissions ns evidence, 8 361. n. 93 
Cure of ernir of failure to deliver written in¬ 
structions, 8 332 
Duties of Jury, 8 374 
Necessity of request, 8 302, p. 1007 
Oral instruction, § 330, p 
Preponderance of evidence, 8 309, u. 34 
Snlmitting special issnos, 8 372, p 953 
Sympathy or prejudice, 8 320, p 848 
Weight of evidence, 8 320, p. 847 
Certainty, definiteness and particularity, § 328 
Character of witness, credibility, 8 276, p. 746 
Gircumstantlal evidence, 8 314 

Additional Instructions, necessity of rc<]ucst, 
8 393, p. 1072, n. 8 

Construction of instructions as a whole, § 437 
Definition, 8 376. n. 61 
Evidence to Justify Instructions, 8 383 
Issue might be established by clmimstantlal 
or direct evidence, 8 285, p. 795 
Necessity of request, 8 392, p. 1064 
Weight and effect, § 300 
Clerical errors, 8 327, p. 865 
Close of evidence, request for instruction, f 894, 
p. 1077 


Instructions to Jury—Continued 
Comments on. 

Evidence, 

Invasion of province of jury, construe^ 
I tlon of instructions as a whole, 8 438 

Outside of province of court, 8 285, pp. 
796, 797 

Interested witness, | 270, p. 745 
Ijflw, 8 371 

Matters not covered by Instructions. 8 133 
Roqnosted instruction, Judge, san'astic com¬ 
ment, 8 400 

W(4ght of evidence, 8 285, p. 783 
(\>inpiirativc negllgcuoe, cure of error by otlicr In- 
Ktriictlons, 8 443, p. 50 
Compliance, experience of Jury, $ 510, n. 6 
Compromise, instrnclion ngolnst breaching verdict 
by comprumtse, 8 297 

CoiiclUKlon, Improper conclusions, 8 327, p. tiW 
(^inclusion of fact, waiver of objtH.‘tIon by failure 
to object, 8 420 

Conditional requests for, 8 395 

(JtmdiiPt <»f wltm^ss, credibility, § 270, p. 740 

Coutlioting evidonie, § 350 

Conflicting instructions, 8 33i), pp. 897-003 

Burden of proof, cure of error ns to errone¬ 
ous instructions, 8 444, p. 62 
Cure of error by other Instructions, f 441, p. 
34; 8 443. p. 40 

As to Issues and theories of case, 8 442 
Damages. 

ConstriieHon of instructions as a whole, 
I 4;i9 

Cure of error by other instmctlonB, 8 440, 
p. 71 

Erroneous Instruction on eontributory neg11> 
geiice not cured by, § 443, p. 52 
Erroneous Instructions on issue of negli¬ 
gence not cured by, § 443, p. 42 
Ccuieral objection or exception as insufilclent, 
§ 423 

Weight and suffleiency of evidence, cure of 
erroneous charge by conflicting instruc¬ 
tion, § 444, p. 6.6 

Coiiflieting t<*stimony, duties of Jury, 8 320, p. 848 
I’onformity of verdict, | 501 
Confoniilty t(» other instructions, mmliflcatioh of 
requested instruction, 8 412, p 1135 
Conformity with evidence, 8 382, p. 092 
fConjunctive, 5 327, p. 850 

Omsent, withdrawal of request for Instructions, 

§ 402 

Constitiitioiial provisions, conipllaiiee with, 8 368 
Const ruction and operation, §8 427-448, pp. 0-75 
Assumption of risk, construction as a whole, 
8 4.34 

Burden of proof, construction as a whole, 
8 436 

Construction as a whole, 81 430-440, pp. 11-33 
Contributory negligence, construction as a 
whole, 8 4:{4 

Cure of errors, 88 441-448, pp. 33-75 
Damages, construction of luatructlons as a 
Whole, 8 439 

Definition and application of terms, construc¬ 
tion of instructions as a whole, | 440 
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Instructions to jury—Continued 

Construction and operation—Continued 

Errors and omissions, consideration of in¬ 
structions as a whole, §§ 431, 432 
Evidence, construction as a whole, §§ 435-437 
Inadvertent errors and omissions, § 428 
Invasion of province of jury, construction of 
instructions as a whole, § 438 
Issues, 

Construction as a whole, § 433 
Cure of error by ottier instructions, § 442 
Last clear chance, construction as a whole, 
§434 

Nature of error or omission, § 432 
Nepfli^Jieiice, construction as a whole, § 434 
Particular instructions, § 429 
Presumptions, construction as a whole, § 430 
lleadiuK instructions together as a whole, 
§§ 430-440. PI). l]-33 

Res ipsa loquitur, construction as a whole, 
§ 4,3(5 

Kules of construction in general, § 427 
Terms or phrases, construction as a whole 
us to improper or erroneous use, § 432 
Theories of case, 

Construction as a whole, § 433 
Cure of error by other instructions, § 442 
Construction of sptKJlal verdict, flnding or answer 
to interrogatories in light of, § 509 
Construction of verdict in connection with, § 521 
Contention of parties, 

Not required to be stated, § 301, p. 818 
Statement as presented in pleading, § 347, 
p. t)20 

Statement of issues in instructions, | 34G, 
p. iilS 

Contradicting instructions already given, waiver 
of objection by failure to object, § 426 
Contradictory instructions, 

Damages, construction of instructions as a 
whole, § 439 

Misleading instructions, § 338, p. 894 
Modification of requested instructions, § 412, 
p. 1134 

Contributory negligence, 

(Jonstruetion as a whole, § 434 
Cure by other instructions, § 443, p, 52 
I’resumptions, cure of error by other instnic* 
tions, § 444, p. 59 

Coal rolling importance of facts affecting ol)jec- 
tioii of giving undue promiiionce in instruc¬ 
tion, § 340, p. 910 

Controverted facts, assumptions by court, § 280 
Copies of pl(*ading included In instructions, § 347, 
p. 919 

Corn'ct charge refused, necessity of request for 
desired instruction, § 390 
Correction, 

Cure of error by, § 448 
Erroneous requested instructions, § 408 
Incorrect instruction by giving correct In¬ 
struction in conflict, § 339, p. 903 
Instructions pnwiously given, § 377 
Requested instruction, § 412, pp. 1133, 1134 
Resubmission of case, § 477 
Counsel, information of proposed Instructions, 


Instructions to Jury—Continued 

Counterclaim, purpose and effect of evidence, | 311 
Counts, several counts or defenses, § 304 
Court’s own motion, supplementing written In- 
structlons with oral instructions, § 332 
Covering principles in one instruction, § 329, 
pp. 8(51-865 

Credibility of witnesses. Witnesses, post 
Cure of errors, 

By other instructions, §§ 441-447, pp. 33-73 
Assumption of risk, § 443, p. 57 
Burden of proof, § 444, p. 59 
Contributory negligence, § 443, p. 52 
Credibility of witnesses, § 445 
Damages and amount of recovery, § 440, 
pp. 67-71 

Definifion and application of terms, § 447 
Evidence, § 444, pp. 58-65 
lnva.sion of province of jury, § 445 
l.ssues of case, § 442 

Last clear chance or humanitarian doc¬ 
trine, § 413, p. 57 
Negligence, § 443, pp. 42-57 
I're.siimptions, § 444, p. 58 
Bes ipsa loquitur, § 444, p. 69 
TlxMU'ies of case, § 442 
Verdi<-t directed if specified facts are 
proved, § 351 

Weight and sufiiciency of evidence, § 444, 
p. 03 

By withdrawal or correction, § 448 
Of reference to insurance, § 53, p. 152 
Cure of misconduct of counsel, § 197, n. 19 
Curing improper remarks or conduct of judge, 
§ 050 

llanuiges, § 373 

Additional instructions, § 477, n. 15, 16 
Necessity of request, § 393, p. 1073 
Amount of recovery, cure of error by other 
instructions, § 446, pp. 67-71 
Application to case, § 380, p. 973, n. 72 
Apidication to pleading, § 381, p. 985 
Argumentative instructions, § 336, p. 878, n. 9 
Assuming facts, § 281, pp. 757, 760; § 282, 
p. 773, n. 13 

Not proved or disproved, § 382, p. 1012 
Shown not to exist, § 382, p. 1014 
Based on evidence unauthorized by the plead¬ 
ings, § 381, p. 985, n. 30 
CoiifinemiMit of instructions to issues made by 
I)leadings, § 381, p. 978, n. 42 
Coustriictioii of instructions, § 429 
As a whole, § 439 
Definition, § 370, n. 01 

Directly or indirectly determining matters 
relating to amount, § 285, p. 792 
Estoppel to object, § 414, n. 37 
Failure or absence of proof or evidence, § 292, 
p. 802, II. tK5, 97 

Failure to charge in absence of evidence, 
§ 382, p. 997 

Failure to instruct on measure of damages, 
§ 397 

Form and effect of verdict, § 322 
General objection or exception as Insuffi¬ 
cient, § 423 

Giving undue prominence, $ 341 
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Instructions to Jury—Continued 
Damages—Continued 

Ignoring or excluding evidence, § 387, p. 1023 
Theories or defenses, § 388, p. 1036 
Misleading or confusing rules of damages, 
§ 338, p. 893 

Necessity of request, § 302, pp. 1061, 1060, 
n. 34 

Not assuming facts, § 281, p. 707 
Numbering, § 332, ii. ,53 

Objections and exceptions too general, § 422 
Presumption, § 287, p. 798, n. 34 
Reference to amount of damages claimed in 
pleading, § 347, p. 923 

Refusal of requested instructions where nuit- 
ters covered by other instructions, § 300, 
p. 1102, n. 54 
Requested instructions, 

Covered by instructions given, § 400, 
p. 1117 

On issues not raised by evidence, § 382, 
p. 1009 

Refused as ignoring or excluding issues, 
theories or defenses, § 388, p. 1048 
Requests for mandatory instructions omit¬ 
ting material farts, § 387, p. 1031 
Statements held not to bo instructions re¬ 
quiring writing, § 330, p 808 
Stipulated damages, § 297 
Submission of case on special issue, § 317, 
p. 841 

Theories of case, § 301, p. 816, n. 23 
Verdict, § 510 
Defective or inaccurate, 

Assumption of risk, cure of error by other 
instructions, § 443, p. 57 
Burden of j)n)of, cure of error by other iu- 
stnictions, § 444, p ,59 

Contributory iu‘glig('rico, cure by other in¬ 
structions, § 443, p. 52 
Cure by other instructions, § 441, p. 35 
Damages and amount of recovery, cure of 
error by other instructions, § 440, p. 07 
Issues and theories, cure by other instruc¬ 
tions, § 442 

Negligence cured by other instructions, § 443, 
p. 43 

Weight and sufficiency of evidence, cure by 
other instructions, § 444, p. 03 
Defects or errors in original answers, findings or 
verdict, remedy or correct, § 567 
Defects, waiver by failure to object or except, 
§§ 425, 426 
Defenses, 

Construction of charge as a whole, § 433 
Ignoring or excluding, § 388, pp, 1031-1053 
Right of defendants, § 301, p. 817 
Several counts or defenses, § 304 
Deficient Instructions, necessity of request for 
further instructions, § 393, pp. 1008-1076 
Definiteness, § 328 

Burden of proof, cure of error by other in¬ 
structions, f 444, p. 01 
Construction as a whole, §§ 432, 434 
Contributory negligence, cure of error by 
other instructions, § 443, p, 52 


Instructions to Jury—Continued 
Deflni teness—Conti nu ed 

Cure by other Instructions, § 441, p. 30; 
§ 443, p. 46 

Damages and amount of recovery, cure of er¬ 
ror by other instructions, § 446, p. 68 
Issues and theories of case, cure by other 
instructions, § 442 

aiodification of requested instruction, § 412, 
p. 1134 

Objections and exceptions too general, § 422 
On presumption, § 354 

Refusal of indefinite instructions, § 408, n. 31 
Statement of issues and theories, § 346, p. 917 
Waiver of objection by failure to object, 
§ 426 

Weight and sufficiency of evidence, construc¬ 
tion of instructions as a whole, § 437 
Cure of error by other instructions, § 444, 
p. 64 

Definitions, § 260 

Abstract instructions, § 379, p. 960, n, 83 
Additional Instructions, necessity of request, 
§ 393, p. 1073 

Application of terms, cure of error by other 
instructions, § 447 
Charge, § 266 

Construction of instructions as a whole, § 440 
Necessity of requests for instructions, § 392, 
p. 1063 

Requested instructions defining terms In, 
§ 412, p. 1133 

Terms, § 285, p. 785; §§ 318, 376 
Within statute requiring writing, § 330, p. 866 
Dogr(‘(‘ of proof, §§ 366-370, pp. 944-950 

Explanation of term “j^n'ponderance”, 5 308 
Less than preponderance of evidence required, 
§ 367 

Numlier of witnesses, § 309 
Omi.ssion of word “]>rep<^ndGranco”, § 307 
Qualifications of word preponderance, § 3G7 
Satisfaction of jury required, § 370 
Delivery to jury, § 333 
Di'inurrer to evidence, nature of, § 594 
Depositions, § 310 

Credil»ility, § 276, p. 741 
Of witne.ss, § 363 
Direction of verdict, ante 

Directly or impliedly determining question of fact, 
§ 285, p. 788 

Disclosure of Judge’s opinion or bias, §,49, p. 130 
Discretion, 

Abstract instructions, § 379, p. fK)3, n. 3 
Applying law to facts, § 380 
Asking of question by juror during giving of 
instructions, § 323 
Manner, form and style, § 326 
Order in giving instructions, § 326 
Pleadings used in Instructions, § 347, p. 920, 
n. 95 

Recapitulation of evidence, § 349 
Repetition of instructions, § 334, n. 68 
Statement and review of evidence, § 307 
Discretion of court, § 267, n. 45 
Cautionary instructions, § 297 
Cautioning against sympathy or prejudice, 
S 320, p. 848 
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Instructions to jury—Continued 
Discretion of court—Continued 
(^/orisequeiices of verdict, § 298 
Credibility of witnesses, § 276, p. 740; § 315, 
p. 833 

Cure of error by other instructions, § 441, p. 37 
Disregard of testimony of witness testifying 
falsely, § 315, p. 835 

Examination of charge by counsel, § 332 
Exclusion of evidence from consideration of 
jury, § 356 

Expression of opinion and facts, § 284, p. 776 
Failure of party to produce evidonco, § 312 
Form and effect of verdict, § 322 
General exception to whole chai-ge, § 420 
Nature and scope of issues, § 275 
Probative effect of facts in evidence, § 311 
Sufliciency of evidence as question for court 
or jury, § 383, n. 69 
Time for, 

Preparation and tender of requests, § 401 
Hequest for instructions, § 3t>l, p. 1080 
Time to request instructions, § 394, p 1078 
Withdrawal of request for instructions, § 402 
Disputed facts, 

Assumptions and instructions, § 280 
Directing verdict or certain findings, § 285, 
p, 786 

Expression of opinion by judge, § 284, p. 775 
Facts, 

Assumed in instruction, ^ 281, p. 755 
Not assumed, § 281, p, 764 
Statement of conbuitions of parties in in¬ 
structions, § 346, p. 918 
Disregard, 

Evidence admitted without olqection, § 150 
Particular count no longer in case, § 223 
llcforeiice to insurance, § 53, p. 149 
Verdict, § 510 
Distinction, § 266 

Documentary ca idence, cure of error by other in¬ 
structions, § 444, p. 64 
Docuimuits, effect, § 295, ji 806 
Doubt, instructions on degre(‘ of proof, § 367 
Duplication, § 334, n. 69 

Duties of jury, g 297 ; g 320, pp. 845-849; § 374 
Duty of court to instruct, g 299 

On issues ami tli(*ory of case supported by 
pleadings and evidence, necessity of writ¬ 
ten r(‘qu(’st, g 397 

Dutf, qualification and conduct of jurors, state¬ 
ment held not to be instructions requiring 
writing, g 330, p. 868 

Elimination of tlieories not involved, § 301, p. 819 

Elliptical instructions, g 326 

Employee of party, credibility, § 276, p. 746 

English language, § 327, p, 857 

Environment of witness, credibility, § 276, p. 746 

Equitable issues, trial by court, § 586 

Errors, 

Consideration as a whole, §§ 431, 432 
Construction and ofKiration of inadvertent er¬ 
rors, § 428 

Cure of errors, §g 441-448, pp. 33-75 
Erroneous charge as to one of several counts, 
verdict, § 503 


Instructions to Jury—Continued 
Errors —Continued 

Erroneous refusal, giving undue prominence, 
§ 340, p. 911 

Nature of error affecting construction, § 432 
Objection by motion for discharge of jury and 
mistrial, § 484 
Estoppel, 

Attack truth eflf(‘cting right of court to as¬ 
sume facts, § 282, p, 775 
Cure of error by other instructions, § 442 
Object or except, § 414 
Evidence, 

Additional instructions, necessity of request, 
g 393, p. 1072 

Admissibility and competency, § 295, p. 807 
Admissions, §§ 310, 361 

Weiglit and effect, § 289 
Admitted, 

Outside pleaded issues, § 381, p. 985 
Subject to subsequent charge and charge 
not given, g 145 

Affirmative charge with hypothesis, § 278 
Alternative or disjunctive instruction not sup¬ 
ported by evidence, § 327, pp. 855, 856 
Application to evidence, gg 379-389, pp. 962- 
1055 

Argumentative instructions as invading prov¬ 
ince of jury, § 336, p 878 
Arguments of counsel having no evidentiary 
value, g 375 
Assuming facts, 

Not ju'oved or disproved, § 382, pp. 1010, 
1012 

Where there is no supporting evidence, 
§ 382, p. 1010 
Assumption of, 

Facts in stating evidence, § 280 
Nonexistence of fact, § 283 
Books and documents, nonproduction, § 271 
Burden of proof, gg 287, 308 
Calling jury’s attention to importance or 
weakness of (‘vidence, g 285, p. 795 
Circumstantial evidence, gg 314, 360, 383 
(.’omments on. 

In general, § 273 

Outside of province of court, § 285, pp. 
796, 797 

Competimt for one purpose only, § 311 
Conclusive or controlling evidence, assump¬ 
tion of facts in instruction, § 282, p. 775 
Conditional submission, § 285, p. 786, n. 87 
Confining to issues raised by, § 382, pp. 988- 
1014 

Conflicting evidence, g 359 
Consideration with knowledge obtained by 
their inspection, g 389 
Construction of instructions, § 429 
As a whole, gg 433, 435-437 
Contradictory evidence, justifying instruc¬ 
tions, § 383 

Cure of error i)y otlier instructions, § 444, pp. 
58-65 

Degree of proof, §§ 3CG-370, pp. 944-950 
Deposition, § 310 

Determination of case required from whole 
evidence, § 285, p. 786 
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Instructions to jury—Continued 
Evidence—C^ontinued 
Directing verdict if, 

Jury i)elieve evidence, § 350 i 

Specified facts are proved, § 351 
Disregard, 

Count for lack of evidence to support it, 

§ 223 

Evidence, § 313 

During reception of evidence, § 324 
Duties of jury, § 374 
Duty of court, 

Instruct on issues and theories in case 
supported by pleadings and evidence 
in absence of request, § 3fil 
Submit all issues presented by pleadings 
in evidence, § 302 

Submit issues supported by evidence, 

§ 2i>l) 

Effect, suppression or withholding, § 271 
Estoppel to. 

Complain of refusal of instruction to ig¬ 
nore evidence introduecMl by party, 

§ 414 

Object to instruction, § 414 
Evenly balanced, it 300 

Excluded or withdrawn as not suj»porting in¬ 
struction, § 3S5 

Exclusion of evidence and otlier matters from 
considi'ration of jury. §§ 274, ,313, .3,50 
Issues not siipiiortcd liy c\id('nco, § .388, 
p. 10.52 

Expert testimony, §§ 310, 302 
Expression of ojiinion of judge, § 284, p. 780 
On facts, § 284, p. 77(; 

Failure of party to testify or produce evi¬ 
dence, §§ 312, 30.5 

Failure or abs<‘iic(‘ of proof or evidence, § 292 
Failure to cliarge in alismice of evidence, 

§ 382, p. 005 

General objection or exception as insunieient, 

§ 423 

Hypothesizing, § .307 

Hypothetical statement by court, § 278 

Ignoring or excluding. 

Evidence from consideration of jury, 

§ 387, pp. 1019-10.31 

Issues, theories or defenses where evi¬ 
dence warrants submission, § 388, 
p. 10.32 

Improper evidence admitted, § 20 < 
Inadmissible or improperly admitted, § 384 
Inapplicable to evidence, cure l)y other in¬ 
structions, § 44.3, p. 47; § 44(5, p. 09 
Incompetent evidence admitted, instruction to 
disregard, § 350 
Inferences from, §§ 277, 358 
Introduction without objection, necessity of 
charge on issue in absence of request, 
§ 391 

Issues raised by pleading in evidence, § 301, 
p. 814 

Justifying instructions, §§ 383-385, pp. 1014- 
1018 

Language used to be considered in coiiiicctioii 
with theory and in view of pleading and 
evidence, § 427 


Instructions to Jury—Continued 
Evidence—Continued 
Limiting, 

Effect, time for request, § 394, p. 1079 
Sc*<)pe or purpo.se, necessity of request, 

§ 392, p. 10(55 

Misleading instructions, § .3.38, p. 894 

Considered with evidence, § 338, p. 895 
Misstatement, § 3.5.3 
By counsel, § 375 

Modification of requested instructioms to con¬ 
form to or apply to facts in evidence, 
§ 412, p. 11.34 

Necessity of instructions, §§ 300-314, pp, 821- 
8.33 

Necessity of request, § 392, p. 1004 
Objections and exct'ptions too general, § 422 
Offered l)ut not admitted, § .313 
Opinion evidence, § .302 

Weight and effect, § 200 
Ordinance' i-eferred to not received in evi¬ 
dence, § 3.37, p. 887, n, 05 
Parol evidence, weight and sufficiency, $ 310 
Positive and negative testimony, 

Instruction as to weiglit, § 288 
Weight and sufficiency, § 310 
Propoiidcranc(‘ of evidemce, post this head 
Pr(‘scnting evidence introduced by one party, 
^ 38.3 

I’resumiOions, § .308 

Prolwtive eff(‘ct of facts in evidence, § 311 

Purjiose and effect, §§ 270, 311 

Beading, 

Pleading to jury in absence of evidence 
to support allegation, § .347, p. 922 
Statute in instruction, § 337, p. 882, n. 31 
Recapitulation in charge to jury, § 349 
R(‘fercnco to evidence, application to case, 
§ .380, p. 908, n. 97 

R('fiisal of requested instructions not covered 
by other instmetions, § ,300, p. 1101 
Re<iuested instructions on evidence and mat¬ 
ters of fact, refusal when' covert'd by in¬ 
structions given, § 400, p. 1105 
Restricting jury to evidence, § 352 
Review of, § 272 
By judge, § 349 

8(*paration or withholding, § 271 
Some evidence sufficient to support an In¬ 
struction, 8 383 

Special interrogatories submitted, § 372, p. 9.54 
Stab'ment and review, §§ 272, 307 
Statement of law on certain facts as charge 
on weight of evidence, § 29(5 
Statc'monts held not to he instructions re¬ 
quiring writing, 8 3,30, p. 867 
Stating effect of, § 285, p. 787 
Submission of special issues, § 372, p, 952 
Substantial evidence to support instructions, 
§ .383 

Sufficiency, §§ .348-356, pp. 923-9.35 
Question for court or jury, § 383 
Suppression of evidence, § 271 
Test of proper refusal of instruction, § 313 
Theory unsupported by, § 301, p. 819 
Uncontroverted evidence, § 291 

Assumption as fact, § 282, p. 772 
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Instructions to Jury—Continued 
Evidence—Continued 

Undue prominence given to particular evi¬ 
dence, § 285, p. 797; § 340, p. 905 
View by Jury as evidence, § 389 
Waiver of objections l)y failure to object, 
§ 426 

Weight and effect, §§ 357-3G2, pp. 935-940 
Weight and sufficiency, § 310 

Cure of error by other instructions, § 444, 
p. 03 

Withholding evidence, § 271 
Writings and documents in evidence, effect, 
§ 295, p. 800 

Examples, reference to, § 380, p. 977 
Exceptions and qualifications of a rule, statcmcnl 
in charge, § 329, p. 803 

Exclusion of evidence and other matters from 
consideration of jury, § 274 
Existence of certain relationship or standards, 
facts not assumed in instruction, § 281, p. 772 
Existence of particular relation or status, instruc¬ 
tions assuming facts, § 281, p. 763 
Experience of jurors, application, § 389 
Expert testimony. 

Request for instructions covered by other in¬ 
structions, § 400, p. 1107 
Weight and effect, §§ 290, 362 
Weight and sufficiency, § 310 
Explanation, 

Instructions previously given, § 377 
Requested instructions, § 412, p. 1133 
Terms, 

Additional instructions, necessity of re¬ 
quest, § 393, p. 1073 

Necessity of requests for instruction, 
§ 392, p. 1003 

Explanatory instructions, necessity for request, 
§ 393, pp. 1008-1070 

Fact matters, necessity of request, § 392, p. 1004 

Fact questions, §§ 300-314, pp. 821-833 

Facts, 

Assumed as to controverted or disputed fads, 

§ 281, p. 755 

Mi.sstalemeiits of facts, § 353 
Not assumed, § 281, p. 764 
^uliiclency as to matters of fact, §§ 348 350, 
pp. 923-935 

Weight and sufficiency of evidence, § 285, pji. 
782-798 

Facts and circumstances, issues may bo deter¬ 
mined by, § 285, p. 784 

Failure or refusal to instruct, waiver or correc¬ 
tion of irregularities and errors, § 071 
Failure to object, verdict, § 510 
Falsus in uno, falsus in omnibus, § 315, p. 835; 

§ 364 
Findings, 

Directing certain findings, § 285, p. 780 
Special findings to conform to general verdict, 

§ 372, p. 954 

Foreign law, § 295, p. 806 
Form, § 326 

Exception to instructions, § 417 
Particular requisites, §§ 327-333, pp. 854-873 
Requests, §§ 395-398, pp. 1081-1088 
Form and effect of verdict, § 322 


Instructions to Jury—Continued 
Formula instructions, 

Cure of error by other instructions, § 441, p. 
38 

Defined, § 260 

Directing verdict if specified facts are proved, 
§ 351, n. 88 

Omission of essential facts, § 387, p. 1027, n. 
84 

Setting out theory of case, § 301, p. 818, n. 37 
Further instructions. Additional instructions, 
ante this head 
General charge, 

Defined, § 266 
Reipiest for instruction, 

After general charge given, § 394, p. 1078 
Before general charge, § 394, pp. 1078, 
1080 

Stating law already stated in special charge, 
giving undue prominence, § 340, p. 910 
General instructions, 

Defined, § 206 
Necessity of request, 

Additional instructions, § 303, p. 1068 
Particular instructions, § 392, p. 1060 
General language, statement of rules of law, § 327, 
p. 858 

General verdict, special issues submitted, § 372, 
p. 953 

Giving and delivery, §§ 323-325 
Grammatical errors, § 327, p. 855 
Grouping, § 320 

Facts essential to finding on particular theory, 
§ 387, p. 1027 

Hypothetical instructions as to evidence, § 307 
Hypothetical statements, § 285, p. 79C 
By court, § 278 

In respect of controverted fact, assumption of 
fact, § 280 

Ignoring issues or theories, construction as a 
whole, § 433 

Ignoring or excluding issues, 

Additional instructions, § 477 
Cure of error by other instructions, § 442; 
§ 443, p. 47 

Theories or defenses, § 388, pp. 1031-1053 
Assumption of risk, § 443, p, 57 
Contributory negligence, § 443, p. 55 
Illustrations, § 327, p. 855 
Refi'riniee to, § 380, p. 977 
Immaterial or irrelevant issue, § 380, p. 970 
Iinp(‘aehment, contradiction and corroboration of 
witnesses, § 242 
Impeachment of witness, 

Credibility, § 303 

Facts not assumed in instructions, § 281, p. 
707 

Improper remarks or conduct of judge, curing, 

§ 059 

Imputed negligence, cure of error by other instruc¬ 
tions, § 443, p. 56 

Inadvertent errors and omissions, construction 
and operation, | 428 

Inapt expression, substitution of proper words, 

§ 378 

Incomplete or inaccurate instructions, cure by 
other instructions, § 443, p. 46 
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Instnictlous to Jury—Oontlnued I Instnietloiui to jary—Continued 


Inconsistency, 

Between Instructions requested and giren, 
S40B 

With other instructions given, construction as 
a whole, % 434 

Inconsistent and conflicting statements of wit¬ 
nesses, I 315, p. 830 

Inconsistent instructions. Conflicting instruc¬ 
tions, generally, ante this subhead 
Incorrect instructions, verdict, § 510 
Infer^ces, { 810, n. 61 
Duties of Jury, S 207 

Failure to produce witness or testimony, 
necessity of request, 8 392, p. 1005 
From evidence, §8 ‘*277, 358 
Legal inferences, § 2^, p. 805 
Information to counsel of proposed instructions, 
8 200 

Intelligence of witnesses, cr<»dihillty, 8 270, p 741 
IiitemiM'rate charge, cure by other Instructions, 
8 441, p. 35 

Intent of parties, 8 293, p. 807 
Interest of party or witness nlTccting enHlibllity, 
8 276, p. 744: § 315, p. 836 ; 8 365 
Intei*rugatlon of jury after verdict as to whether 
instructions were correctly understood, 8 487 
Invading province of Jury, 8 267 

Construction of iuBtru<tion.s as a whole, 5 438 
Cure of error by other instmctioiia, 8 413 
Directing verdict if Jury believe the eviUeiicc, 
8 350 

General objection, sufllolency, 8 423 
Involved Instructione, § 328 
Irregularities and errors, 8 070 

Itcmarks and <*onduct of judge, 8 670 
Irrelevant matter in iastruction, § 345 
IsBuuble facts, direKing verdict if spjM-lfjed facts 
arc proved, § 351 

Issues, 8 295, p. 807; §8 301-305, i>p. 814-821 
Abstract Instructions, § 379, pp. 902-967 
Additional hist ructions, necessity of leqiiest, 
8 3a3, p. l(Hi9 

Allirinative and uegiitivc issues, 8 303 
Application of Instructions to, 88 37i>-389, pp 
962-1055 

Additional Instniot ions, § 477 
Assiiinption as a fact in Rl)K 0 iice of contro¬ 
versy or dispute, § 282, p. 772 
Assumption of facts in stating issues, 8 280 
Conllulng instructions. 

To issues raised by evidence, 8 382, pp. 
088-1014 

To issues raised by pleading, § 381, pp 
077-088 

Conflict in Instructions presenting vital is¬ 
sue, 8 339, p 003 
Construction of charge, 

As a whole, 8 433 

In light of issues presented, 8 427, n. 10 
Construction of instructions as a whole, 8 433 
Cure of error in instructions by other instruc¬ 
tions, 8 442 

Duty of court to submit; 

All Issues, I 802 
Issues raised 8 209 


Issues—Continued 

Eliminated not prevented or abandoned, ex¬ 
clusion from instruction, 8 388, p. 1051 
Failure to instruct on issues, or matter not 
applicable to case, 8 380, p. 070 
Ignoring or excluding, 8 888, pp. 1031-1053 
Immaterial issues, 

Exclusion from Instructions, § 388, p. 1052 
Igiioriug, 8 388. p. 105.3 

Inapplicable to is.suos, cure by other instruc¬ 
tions. 8 443, p. 47 

Intended to present to Jury the issues made 
by pleading, § 206 

!May be determined by fact and circumstances, 
8 28.5. p. 78-1 

Misstatement of effect, § 340, p. D19 
Nature and scope, 8 275 
Nect'hsity of, 

Hclation to issue in the case, S 345 
Request, 8 391 

Not raised by evidence, 8 382, pp. 003, 997 
Request for, 8 382, p. 1003 
Order of considering issue, 8 207 
Roferoiice to plnadlngs for Jury to ascertain 
Issues, 8 347, p 020 
Refusal of requested instructions. 

As to matters correctly covering other In- 
Blructlon, 8 400, p. 1104 
Not covered by other Instruction, i 399, 

p. 1101 

Slntcmeiit of Issues, 88 340, 347, pp. 613-923 
As instmctlon requiring writing. 8 330, 
p. «tl7 

Statements held to be instructions requiring 
writliig, 8 330, p 867 

Stating in charge on facts or evidence, 8 285, 
p 794 

Undue prominence glvep 8 840, pp. 904, 008 
Jiidgineut of Jurors, application, 9 389 
Judiciul Notice, jwst 

Jurors taking instructions with them to Jury room, 
$ 468 

Knowledge, applkatlon of personal knowledge of 
Jurois, 8 389 

KiiowkHlgc* or experience of witnesses affc’ctlng 
credibility, § 270, p. 741 
Language, 8 320 

(’onstructlon of Instructions, 8 427 
Favorable to one of the parties, 8 327, p. 858 
liihtruetions In language of statute, 8 337, p. 
882 

Judicial opinion read In instruction, 8 337, p 
887 

Ordinance, instructions in language of, § 337, 
1 >. 887, n. 65 

rartlnilar requisites, SS 327-333, pp. 854-873 
l»lc‘ading, 8 347, p. 919 
Repetition varying language, | 334, a. 00 
Request for Instructions, 8 407; 8 411, p 1130 
Jjaw, applying law to facts, § 380 
Law matters, 8 371 
l..aw of the case, 8 510 

Time for request for, 8 304, p 1078 
Law questions, determination, 8 205, pp. 804-808 
Law report or book, reference to in request lor 
instructions, 8 3% 
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Instructions to jury—Continued 

Legal effect, declaration of legal effect of evi¬ 
dence as not giving undue prominence, $ 340, 
p. 911 

Legal inferences, § 296, p. 805 
Legal rules, 

Application of law to facts, S 206 
Beasons for, $ 205, p. 805 
Length, § 335 

Misleading instructions, § 338, p. 890 
Less than prepondtjrance of evidence required by 
degree of proof, § 367 

Limitations on expressing opinion on facts, § 284, 
p. 777 

Mandatory instructions, § 209 

All law not required to be covered in one 
instruction when not mandatory, § 329, 
p. 862, n. 75 

Cure by other instructions, § 441, p. 37 
Summarizing facts, inclusion of all material 
facts in controversy, § 387, p. 1026 
Mandatory or permissive words, § 327, p. 858 
Manner of expressing opinion on facts by judge, 
§ 284, p. 778 

Manner of request for written instructions, § 331 
Marking of instructions “given” or “refused”, 
§405 

Material facts, instructions as to effect of false 
testimony, § 304 
Matters of law, § 300 

Method of impeachment of witness, § 276, p, 743 
Miscellaneous instruction, 

Outside province of court, § 285, p. 790 
Within proviiiw of court, § 285, p. 704 
Misdirection, duty of party to offer clarifying 
instruction, § 393, p. 1069, n. 81 
Misleading or confusing, | 338, pp. 890-806 

Admissions, weight and effect as evklencc, 
§361 

Assumption of risk, cure of error by other 
instructions, § 443, p. 57 
Burden of proof, § 354 

Construction of instructions as a w’hole, 
§ 430 

Cure of error by other instructions, § 444, 
p. 60 

Circumstantial evidence, § 360 
Conformity to issues raised by evidence, § 382, 
p. 090, n. 70 

Consideration of instructions as a whole, 
§§ 431, 432 

Construction as a whole, §§ 432, 434 
As to evidence, § 435 

Contributory negligence, cure by other in¬ 
structions, § 443, p. 54 
Credibility of witnesses, § 363 
Cure by other instructions, § 441, pp. 34, 36; 
§ 443, p. 46 

As to issues and theories, g 442 
Damages, 

Construction of instructions as a whole, 
§ 430 

Cure of error by other instructions, § 446, 
p. 68 

Definition of term, § 376 
Degree of proof, § 300 


Instructions to Jury—Continued 

Misleading or confusing—Continued 

Directing verdict If jury believe the evidence, 
8 350 

Disregard evidence, § 356 
Duties of jury, § 374 

Explaining term “preponderance of evidence”, 
§ 308 

Falsus in uno, falsus in omnlluis, § 364 
General objection or exception as insuffleient, 
§423 

Grant of requested instructions covered by in¬ 
structions given, § 309, p. lOiil 
Inapplicable to facts in evidence, § 382, p. 001 
Inferences from evidence, § 358 
Interest of witness affecting cr(*dibility, § 3C5 
Language of statute, § 337, p. 884, n. 42 
Modification of requested instructions, g 412, 
p. 1133, n. 41; p. 1134 
Necessity of request to clarify, § 393, p 1071 
Negligence, construction as a whole, § 434 
Number of witnesses introduced, § 369 
Objections and j‘Xcpptions too geii(‘ral, § 422 
Partieiilar words or phrases imi)roper or mis¬ 
leading, § 338, p. 801, n. 11 
Particular words and phrases used, § 338, 
p. 892, n. 12, 13; § 338, p. 893, n. H 
Reading of statute, § 337, p. 882, n. 34 
Relating lo evidence not to l)e misleading, 
§348 

Rc'quested instructions, refusal to give, § 4(i8 
ReqU(‘sts for iiistruetions, § 396 
Statement of law applieable, § 371 
Submission of special issn(>s, § 372, p. 953 
Time for exc(‘ption to, § 415 
Waiver of objtictions by failure to object, 
§ 426 

Weight and effect of evidence, § 357 
Construction as a whole, § 437 
Cure of error by otlier instructions, § 444, 
p. 63 

Misstatement of issues and effect thereof, § 346, 
p. 910 

Misstatements of facts or evidence, § 353 
Mistake of law, charge submitting effect, § 371 
Mistrial, damage not removable by instructions, 
§ 36, n. 77 

Mitigation of damages, cure of error by other in¬ 
structions, I 446, p. 70 
Modification, 

Failure to object or excejjt, § 425 
lustnietions i)reviously given, § 377 
Requested Instructions, § 390, p. 1100; § 411, 
p. 1132; 8 412, p. 1133 

Mo<lifled construction placed on language of stat¬ 
ute, § 337, p. 886 

Motion for directed verdict after charge to jury, 
§ 254 

Motion for nonsuit too late after peremptory In¬ 
struction given and jury discharged, § 240 
Motive determining preponderance of evidence, 
§309 

Nature of demurrer to evidence, § 226 

Proof lacking in probative force or value, 
§ 235, p. 537, n. 66 
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Instructions to jury—Continued 
Necessity, 

In subject matter, §§ 299-322, pp. 811-R49 
Of expressing opinion on facts, § 284, p. 77P> 
Negative instructions, refusal, § 381, p. 970, n. 50 
Negligence, 

Construction as a whole, § 434 
Cure of error by other instructions, S 443, 
pp. 42-57 

Exr)r(\ssiou of opinion of judge, § 284, p 781 
Inipli(‘dly deterininiiig issuable (luestion of 
fact, § 2S5, 1 ). 788 

Presumptions, cure of error by other in.struc- 
tioiis, § 444. p. G9 

Non-existence of facts, assumption in instruction, 
§ 283 

Notation of (‘xceptions, § 417 
Number, § 33,“> 

Numbering, S 3;{2 

Objoctlon.s and exceptions, §§ 413-420, pp 1138- 
1153 

Abstract instructions, § 379, p. 9(i4 
Estopiiel or w'aiver, 15 414 
Evidence admit(e<l without objection as jus¬ 
tifying instruction, § 384 
Failure or n‘fusiil to instruct, § 424 
Failure to object or except, 

Effect, §§ 425, 420 
Verdict, § 510 

Failure to read to jury, § 333 
General olijection, 

Followi'd by specific one, 8 420 
Scope and questions raised, § 423 
To entire charge or part tli(‘reof, 5 420 
To several instructions request<‘d, § 424 
Inconsistent w’itli other coribmtloiis of ob¬ 
jecting party, § 418 
Insuirndeiit as too general, § 422 
Joint excei)ti<nis, 8 420 
Mode of making objection, § 410 
Modific.'ilion of requested charge, § 412. p. 1137 
Modificution of reciuesls for instructions, 
§ 424 

Necessity of sulnnitting required proper 
cliarge by party, § 390 

Noting on iiiargin of giving or refusal by de- 
f(*ated party, § 405 

Offer of (’orrect instructi(«i on particular is¬ 
sue as specific ob.i(‘ction to instruction 
given, .§ 423 

Particular objections w'aived by failure to 
obj(>ct or except, § 420 

Bequests for instruction by objection or ex¬ 
ception. § 395 

Bight to object or accf'pt, §§ 413, 414 
ScoiK* and questions raised, § 423 
Signing of exceptions at end of instruction as 
signing of rcqiiest(‘d instruction, § 397, 
n. IM> 

Stated objection only considered, § 423 
Staburient of grounds, § 421 

Of (‘xceptioii for refusal to give requested 
instruction, § 424 
Sufficiency and scope, §§ 418-424 
Taking and noting exceptions, § 417 
Time for, § 415 


Instructions to Jury—Continued 

Objections and exceptions—Continued 

Time of counsel to examine charge and pre¬ 
pare exceptions, § 332 
To oral instructions, § 330, p. 860 
Waiver by. 

Failure to object or except, §§ 423, 420 
Withdrawal of request after other side 
consents to modification of charge, 
§ 402 

Waiver of, 

Defect or oniisalon by failure to object 
or cxwqit, §!5 425, 420 
Objection of failure to number, § 332 
Withdrawal of Instruction by objection by 
Iiarty to instruction requested by him, 
§ 402 

Omissions, § 326 

Ooiisideratioii of instructions as a whole, 
8§ 431, 432 

Construction and operation, § 428 
Construction of charge as a whole, § 433 
Cure of error by other iiistruetioiis, § 441, p. 
38; §447 

Essential fact, cure, § 387, p. 1027 
Incorrect request calling attention to omis¬ 
sion, § 40tS 
Insertion, § 377 

Nature of umisslon affocting construction, 
8 432 

Necessity of request for desired instruction, 
§ 393, p. 1069 

Objections or exceptions, § 424 
Waiver by failure, 

Of counsel to call attention to inadvertent 
omission, § 303, p. 1074, n. 22 
To objt'ct or excc’pt, §§ 425, 426 
W’ortl preponderance in instructing on degree 
of proof, § 367 

Words in nsiiiested instruction, § 412, p. 1135 
Only one conclnsiori to be drawn from the facts, 
§ 285, p. 795 
Open 00111*1, 

Additional or suppleniciital instructions, § 478 
Delivery in, § 325 
Opinion, 

Exiiression of opinion on facts by judge, § 284, 
pp 775-782 

Invasion of province of jury, construction 
of instructions as a whole, § 438 
Objections and exceptions too general, 
§ 422 

Opinion evidence, § 290 

Weiglit and effect, § 362 

Opportunities of witness for observation affecting 
credibility, § 276, p. 741 
Oral charge, form, § 320, ii. 35 
Oral instruction, § 330, p. 865 

Cure of <Ti*oneoiis written Instructions, § 441, 
p. 35 

Cure of error by other instructions, § 441, p. 
37 

General objection or exception, § 420 
Objections and exceptions to, § 330, p. 866 
Subsequent reduction to writing as compliance 
witli requirements for writing;, § 332 
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Initractlons to Jury-'-Oontinued 
Oral Instruction—Continued 

Substitution of written instructions as coni 
pllance with n»quln*ment of writing, S 33‘ 
Time as excuse for failure to give writtci 
eliargc, S 330. p. 8(10 
Undisputed facts, 8 330, p. 866 
Wiilver of objections by fellurp to obJcHit, 8 42l 
■Withdrawal as cure of effect of failure to dc 
liver written Instructions, 8 332 
Oral modiflcatlons, quallflcatlon or addition, § 330 

p. 860 

Oral requests for, § 401 

After general charge given, { 397 
Order In which given, § 326 
Ordinances, 

Construction and statement of effect, 8 20r» 

p. 806 

Reading iu instruction, 8 337, p. 887 
Paragraphs, all law not requir'd to be stated in 
one paragraph, § 329, p. 803 
Parol evidence. 

Limiting Jury to consideration of oral teatl 
mony, 8 387, p. 1020, n. 11 
Weight and sufllclcncy, 8 310 
Partiality, Instructions relating to evldonce re 
qulrcd to be Impartial. 8 348 
Particular finding demanded os a matter of law. 
8 285. p. 705, n. 60 

Particular statements hold to he instructions re¬ 
quiring writing, 8 330, p. 666 
Parties, 

Comments on, § 293 

Examination of opponent’s requests for In¬ 
structions, 8 403 

Failure to testify, call witness or produce evi¬ 
dence, 8 355 

Interest affecting credibility, 8 270, p. 744 
Language favoiablc to one of the parties, 
8 327, p, 858 
Presence of, | 323 

Several imrtics defendant, duties of Jur>, 
8 374 

Signature of Instructions, 8 332 
Two or more defendants, confining instruct 
tlons to issues raisiMl by evidence, § 382, 
p. 092 

Waiver of Irregularities and errors, 8 970 
Peremptory instructions, 8 285, p. 787 

Cure by other instructions, 8 441, p. 37 
Defined, 8 249 

Hearsay testimony unobJected to not consid¬ 
ered. 8 193, n. 12 

Inconsistent Instruction sustained on theory 
defendant entitled to peremptory Instruc¬ 
tion, 8 339, p. 901 

Motion for as waiver of exceptions to rulings 
on evlrtonce, 8 600 

Offering as same as though party requested 
no Instruction, 8 305. n. 9 
Remarks of judge in ruling on motion, f 49, 

p. 120 

Reopeuing case for furtlicr evidence after 
motion for instruction, 8 198 
Waiver of objection to refusal, 8 0C8 
Philosophy, matter of law, 8 300 


Instructions to Jury—Continued 

Plain and simple language to be employed, 8 ^7, 
p. 857 

Pleadings, § 205, p. 807 

Absence of request to have pleadings submit¬ 
ted, § 301 

Amendment, time for request for InstructlonR, 
8 31H, p. 1079 

Application to pleadings, 88 379-380, pp. 062- 
1055 

Assumption as a fact where facts or evidence 
uucoutroverted, 8 282, pp, 772, 77.7 
Assumption of facts in stating claims as al¬ 
leged in pleadings, § 280 
Confining Instructions to Issues raised by 
pleadings, 8 381. pp. 977-088 
Conformity to pleading, 8 381, p. 087 
Considered as evidence, § 370, p. DOG, n. 76 
floiistraetion of charge as a whole, 8 433 
Construction of Instnietlons, 8 420 
Defective count, application of instructions, 
8 381. p. 085 

Dlsc'iisfilim of sufficiency of pleading as ex- 
prt^ssing opinion of Judge, 8 284, p. 780 
Duty of court to submit issues raised by plead¬ 
ings, 8 200 

Duty to instruct on Issues and tbcorles of 
case supported by pleading and evidence 
ill abscnco of request, § 301 
Duty to submit all issue's presented by plead¬ 
ings In evidence, 8 392 

Kvidenco in confiiet with admission contained 
111 party’s pleading, 8 384 
Facts, 

Not assumed as to preparation of plead¬ 
ings, 8 281, p. 770 

Put in evidence by one party and admit¬ 
ted in pleading of the other, § 384 
Failure to, 

lustruet on matters not pleaded, 8 381, p. 
98:i 

Read to Jury, 8 333, n. 67 
Imposing greater burden than authorized by 
pleading, 8 354, n. 29 

Inapplicable to pleading, cure by other In¬ 
structions, 8 443, p. 47; 8 440, p. 60 
Issues, 

Not well-pleaded, 8 381, p. 085 
Raised by pleading, 8 301, p. 814 
Language used to be considered with theory of 
case and in view of pleadings and evi¬ 
dence, 8 427 
Legal effect, 8 309 

Misleading instruction considered with plead¬ 
ing. 8 338, p. 895 

Modification of requested instructions to con¬ 
form to pleading, 8 412, p. 1184 
Paraphrasing rather than embodying allega¬ 
tions in inslructions, 8 347, p. 623 
Read during trial. § 313, n. 30 
Reading, copying or referring Jury to plead¬ 
ings, 8 347, p. 019 

Several counts or pleas, application of In¬ 
structions, 8 381, p. 984 
Statement of issues in instruction, 8 346, pp. 
010, 017 

Waiver of objectiou by failure to object, S 426 
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lOBtractloiis to jury—Continued 

PoBltlvQ and negative testimony, weight and suffi¬ 
ciency. 81 288, 310 

Prayer for instruction as demurrer to evidence, 
8 238. n. 28 

Peremptory dc<*larations of law, f 001, p. 414 
Prejiidioe, appeal lo prejudice of Jury, fi 343 
Preponderance of evidence, §8 286, 300, 360, 308 
Additional instructions, necessity of rcqiK^Ht, 
8 393, p. 1072, n. 8 

Construction of Instructions as a whole, § 4.*t7 
Cute of error by other instructions, 8 444, p. 
64 

Expiration of term, § .308 
Nt‘coa8!ty of i-equcst, 8 392, p. 1064 
Numlier of witnesses nftoctlnp, 8 300 
Qualifying word preixmdcram'c, $ 367 
Request for instruclious covered by other in¬ 
structions, 8 400, p. 1107 
RiHiulring more or less than, § 367 
Presence of counsel, 8 323 

Presence of eounaol or parties, additional or siip- 
pltuneutal Instructions, § 478 
Presumptions, 88 277, 287, 308 

Additional Instructions, necessity of requests, 
§ 303, p 1072 
Assuming facts. 8 280 

Not proved or disproved, 8 382, p. 1012 
Const nietion of instruetlona as n whole, 5 430 
rmllliility of wilnesHCs, § .‘II r», p 8;i,‘l 
Cure of error hy other instructions, § 444, 
p. 68 

Failure of party to testify, 8 312 

Requested instnirtions on Ihsuok not 
raised hy evidmeo, g 382, p. KKM) 
Ignoring or excluding Issues, § .388, p 1010, 
n 71 

Instructions including, § 20D 
Instructions on, 8 354 
Necessity of ret|uost, I 392, p. 3061 
Bcfusal to mention in cliurgc existence of 
statute on which presumption Iwsed, 
8 337, p. 880 

Request for instructions. 

Covered by other Instructions, 8 400, 
p. 1106 

On issuers not raid'd hy evidence, S 382, 
p. 1009 

Statement as to rebuttal as expressing opiii- 
ion of judge, § 281, p. 781, n. 41 
Where evidence is conflicting, g 209 
Pretrial order not to Ik? nullified, g 17(2) 
Preventing submission of cause without Instruc¬ 
tions, 8 300, n. 60 

Prlnia facie ease, necessity of request, g 302, p. 
1064 

Probative effect of facts in evidence, g 311 
Province of court and Jury, gg 207'-2!)H, pp. 727-811 
Invading province by giving undue promi¬ 
nence, 8 340, p. OW 
Necessity of request, g 302, p. 1004 
Proximate cause, cure of error by other instruc¬ 
tions, 8 443, p. 66 
Punitive damages, i>ost 

Purporting to cover entire case, cure by other 
instructions, 8 441, p. 37 
purpose. 8 206 
S9 G.J.S.—72 


Instructions to Jury—Continued 

Purpose of objection to, 8 672, n. 70 
Qualification of word p«»ponderancc In Instruct¬ 
ing on degree of proof, g 367 
Qualifications, giving instructions subject to be 
qualified by InRtructiuns for opiiosltc party, 
g 32;I 

Questions addressod to Jury, tone of voice in ox- 
presHlon of opinion by Judge, g 284, p. 770 
Qiio<4Llons of law% doternilnation, § 29.1, pp. 8(14-808 
Rending or commenting on in arguments to Jury, 
g 173 

Ri'uding to Jury, g 333 

From statutes, ordinances, etc., g 337, pp. 881- 
880 

Instmetlons on burden of proof to be read 
together, g 8C4 

Notes of testimony to Jury, g 349 
IMendings In instructions, g .347, p. 910 
Uiqiiestcd Instructions, g 411, p. 1130 
llenrgumont to Jury denied because of favorable 
liiRtnictlohB, 1104 
Rensonnble doutit. 

Additional instructions, necessity of request, 
g 393, p. 1072, n. 8 

TiiRtructlons on degree of proof, § 367 
Rensfjiis, stating reasons for giving or rt'fuslng 
instructions, g 344 

Rweptlon of evidence, instructions during recep¬ 
tion, g .324 

Uwdprocal duties of court and counsel, § 391, n. 68 
KmdJoctlon of testimony, Judge’s denial as ox- 
prt'Hslon of opinion, g 284, p. 779, n. 11 

Ri'fopd, 

Ereeptioiis to instruction, g 417 
l*'urther instnictlons, g 477 
Reference to, 

lUiistrntlonK and examples, g 380, p. 97T 
Other iiistriietloiis, g .'129, p. 863 
Other iiarts of name instruction, g .iL'n, p. 804 
Fleiiilmgs in inwlructlons, f 347, p. 919 
Refusal (»f all plaintilTs inatructlons us taiita- 
nruMint lo direction of verdict, g 219 
Rufusal lo instruct, waiver or corrwtioii of ir¬ 
regularities nnd errors, g 671 
Reiiisiutement of evidence improperly slrlcken, 
8 145 
Remarks, 

Ah to Inw to he Incorporated, 8 40, p 131 
As to repetition of instructions, g 207 
In nature of lustructlon mislOHdiiig jury, 
8 R38, p. 896 

To connsel, effect of correcting previous in¬ 
structions, 8 377 

Rcopeiiltig ease for further evidence during or 
after the charge, g 109 
Repetition, g 320, p 863; g 334 

Argument alive iiistnictioiis, 8 336, p. 870 
As expressing opinion of judge, g 284, p. 770, 
u. 4 

Exceptions to Instructions, f 417 
Favorable to one party, g 334 
Giving undue prominence, § 340, p. 910 
Language excepted to In instructions, | 418 
Lengthy and numerous instructions as lead¬ 
ing to repetition, g .33.6 
Remark as to rejietltlon, g 207 
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Instructions to jury—Continued 
Repetition—Continued 

Requested instructions, § 3.05 
Same instructions, § 334 

Undue prominence given by repetition, 5 340, 
pp. 005, 906 

Reported cases, reading in instruction, § 33 1 , 
p. 88T 

Requests for, §§ 300-412, pp. 1055-1137 
Abstract instructions, § 379, p. 0(>4 
Adding, 

Explanatory matter to a rccpicst to 
charge, § 412, p. 1137 

Instructions presenting theory of tin* 
other side, § 412, p. 1135 
Additional charge, exception to additional 
charge as inapplicable to oiu' rejieati'd, 

§ 417 

Additional time for argument on requi'st, 
§ 403 

Allowance or ri'fusal in general, § 400 
Alternative' requests, § 395 

(Irant of one and refusal of otlnu-, § 400 
Amendment of reqm^sted instructions, § 408 
Answer, 

Ry court to points raised by reqm'st, 
§ 406 

Granting or refusing entitled to by coun¬ 
sel, § 4(i4 

Of points presented in pri'sc'iice of jury, 
§ 411, p 1130 

To requ(*sts to < liurge, § 406 
Apart or separate from tlie gi'iK'ral chaige, 
Mil, p. 1128 

Argunu'ut for or against, § 403 
As olijection to arguments and conduct of 
coiinsi'l, § 196, p. 386 

Assigning reasons for granting or refusing, 
{} 411, i>. 1129 

Assuming fai'ts not proved or disprovi'd. ^ 382, 

p. 1010 

Both parties at same time, § 394, p. 1079 
Brief or argument, request not framed in 
form of either, § 395 

Calling attention to misapprehension, § 395 
Cliaracterncing instruetioiis as given on r(‘- 
quest of one party or tlie otlu'r, § 411, 
p. 1129 

Clerii-ul errors in n*quesled instruction, § 407 
Conditional request, § 35>5 
Consent of jiarty to modification of rcMjiu'sl 
to charge, § 412, p, 1137 
Const rii{‘t ion together as a whole. § 430, p. 13 
Contrai't actions, refusal of instructions sub¬ 
stantially covered by instructions given, 
§ 400, p. 1108 

Correction by court, § 412, pp. 1133, 1134 
('orreet n’quests, § 407 

Covered liy otlier instructions given, 399, 
400. ])]}. B)88-1118 

Delinilioiis or explanation of terms, § 392, 

j) ]0(;;{ 

Determination whether request covered, § 399, 

p. 1100 

Different theories of ease, § 305 
Disposition, §§ 404-412, pp. 1119-1138 


Instnictions to jury—Continued 
Requests for—Continued 

Duty to give correct requested instruction. 
*§ 407 

Eliininatioii of ohjectlonablo portion of re- 
qiu'Sted instruction, S 412, p. 1137 
Erroneous reque.sfs, § 408 

Duty of court 1(» charge theri'on, § 408 
Modification liy party. S 412, p. 1137 
Evidmice and matters ot fact, § 392, p lOtU 
Covered by instructions givc'n, § 400, 
p 1105 

Examination of requested instruction by par¬ 
ties, § 4t)3 

Explanation of rc'ipiested instructions, § 412, 
p. 1133 

Explanatory matter addl'd to request,s, § 412. 

p 1137 
Filing, § 397 

Form and laiignago of cliarge, § 411, p. 1130 
Form and rcquisit(‘S, §§ 395-398, pp. 1081- 
1088 

Further, more specific and explanatory in¬ 
structions, § 35)3, lip. 1068-1076 
Further instructions, 

Commnriicalions of judge with jury, 
S 473 

To jury after snlunission of cause, 475- 
478, PI). 117-12t; 

nearing in support of reipiests, § 403 
Ignoring or excluding evidence' from consider¬ 
ation of jury, § 387, pp. 1019-1031 
Inconsistc'nt request, § 409 
Issue.s, § 391 

Not raised by evidence, 382, p. 1003 
Refusal of ri'quested instructions where 
matters covi'n'd by instructions 
given, § 400, p 1104 
Language of charge, § 411, p. 1130 
Langnagi' of requests, refusal of request 
where language inaiit or incoriect, § 408 
Lengti), § 396 

Mandatory instructions omitting material 
facts, § 387, p. 1030 

Manner of disixisition, § 4)11, pp. 1128-1133 
Marked “givi'ii” and not given to jury, eoii- 
siden'd a.s refusi'd, § 406 
Marked “n'fusi'd*' given to jury with other 
instructions, § 405 

Method of modification of requested in.striic- 
tion, § 412, p. 1137 

Misleading instruction which can bo explained 
by requested charge, § 338, p. 85)6 
Misstating evidence, § 353 
Modification of reipiested instructions, § 399i 
p. 1100; § 411, p. 1132; § 412, p. 
Exc'cptions to, § 424 
Necessity, § 390 

Noting disposition of requests, § 405 
Numtx'r, § 396 
Numbering, § 397 

Objection or exception as requests, § 395 
Objections or exceptions to, 

Failure or nTusal to instruct, § 424 
Instruction invited by request, § 416 
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instructions to jury—Continued 
Roquesls for—Continnpd 
Oral requests, § 401 

For additional instructions after general 
charge given, § 

Particular action or prof‘e('dings where mat¬ 
ters covered by iustnu'tions given, § 400, 
p. 1102 

Particular instructions, § 392, pp. 1059-1008 
Personal injurit‘S or debts, matters covered 
by instructions given, § 4(K), p. 3110 
Pr'rsonal reaction of jndgi*, § 395 
Person of request, § 395 
Purpose and function, S 390 
Qualification or uiodilicaf ion of request for 
instruction, § 408 
Heading, 

Jury reqncsl<‘d eliarge, § 411, p. 1330 
Ilefused instructions, § 413, p. 1130 
Heading and answering reqiK'sts in presence 
of jury, § 404 

Requested instructions, § 413, p. 1129 
Reduction to writing, § .‘{.‘U 
Referring to or reading law nqiort or book, 
§ 395 

Refusal, § 400 

As ignoring or excluding issues, theories 
or defenses, ^ 388, p. 1047 
RoqiK'sted charge as to jiroiMJMtions coa- 
ered liy other instructions gi\eu, 
§ 4(M). pp. 1102-1118 

Requ<‘sts for instruction corr<‘ctly slating 
law and not (‘ov<‘red by g<*n<*ral 
charge, }| 399, ji. 1101 
Waiver of error, § tiOO 

Refused In instruction gi\cu to jur.v to take 
with them, § 405 
Repetition, § 300 

Right to tuiAe reiiiiesfcd instruction given, 
§ 4(m 

Riglit to make, § 401 

Separate requests for special tliarge, § ..k« 
Separation of erroneous instruction into 
parts, 8 408, n 29 

Series of instructions or propositions ask<‘d 
Ill gross, refusal, § 408 

Seri(‘s of requests, changing order by court, 
8 412, p 1134 

Several legal iiropositioiis, § 39ii 


Signing, § 397 
Single request for 


each proposition conteinled, 


Submission to opposing counsel, § 398 
Substitution by court of instructions of ts 
own in place of ibose requested. § 411. 


p. 1131 


Sufilciencyt 8 397 

Toclmlcal luncaRO ti.swl In rodurar, 8 40, 
Th(‘ories of <‘ase, 8 391 
Time for making, 8 394, pp 
Time of KivinB requested instructions, 8 410 
Trs^Lfal Charges rcq.jostcd o^ssno where 
one Is siifflclcnt, I 400, P- 1105 
Undisputed facts or hyi«)theacal case as 
basis, § 278 


Instructions to Jury—Continued 
Requests for—Continued 
Waiver of. 

Admission of incompetent evidence, § 661, 
p. 508 

Defect or omls.sjon by failure to object 
or except. §8 4215, 426 

Error in giving an abstract instruction 
on same issue, § 414 

Requirement for written requests, § 397 
Waiver or correction of irregularities and 
errors, § 071 
Withdrawal. § 402 

Writing, giving charge in language re<iuested, 
§ 411, p. 3132 

Written charges requested, examination by 
adverse* party, 8 398 

Writteui instructions to accompany, § 330, 

I) 800 

Written requests, § 397 

Res ip'ja loquitur, cure of error by other instruc¬ 
tions, § 444, p. 59 

Restating or n?-rpading by court, § 476 
Restricting jury to evidence, § 352 
Revi(*w of evid(*ncG, 8 307 
Revocation of instruction, § 377 
Rub'S of coihstruction in general, § 427 
Rulings on motion to strike (‘vidence, § 345 
Satisfaction of jury, requiring matters to be 
jiroved, § 370 

Science, matter of law, 8 300 
Scieiitllb* terms, § 327, p 859 

Sending into jury room after relireineiit Instead 
of ealling jury into court, failure to object, 
§ 483 
Sense, 

Language to be used in its ordinary sense, 

§ .TJ7, p 8.^7 

Words used with dilTen'iit signifieatlon In 
technical and jioimlar smise, § 327, p. 859 
Separate and distinct projio.sitions coiitainc'd, gen¬ 
eral objection or exception to entire charge, 

§ 420 

S(‘parate iiist ructions. 

As to theory of ease, § 301, p 817, n. 25 
Covering law in the ease, § 32J), p. 801 
Statement of theories of jiarties, § 340, p. 019 
Suftb'b'ncy, § 345 

Separate statement of issues, § 340, p. 917 
Settlement, rooiiening ca.se for fuither ei ideiicc', 
8 RK) 

Sevc'ral counts or defenses, § 304 
Shifting burden of proof, addifbuinl instructions, 
iiect'sslty of request, § 35)3, p. 1072, ii. 8 
Single instruction not required to cover entire 
law of the case, § 320, p. 862 
Singling out, 

Interested witness, § 270, p. 74o 
Particular phase of case, giving undue promi¬ 
nence, § 340, p. 900 

Testimony of particular witness as giving 
undue prominence, § 342 

Ario interest affecting credibility, § 366 
Ill instructions as to credibility, 8 276, 
p. 743 
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Instructions to jury—Continued 

Singling out and commenting on witness or tes¬ 
timony, § 27(5, p. 739 
Special charge. 

Amplifying general charge as giving undue 
prominence, § 340, p. 910 
Application of facts are not covered hy gen¬ 
eral charge, § 301, p. 810 
Construction togetlier as a whole, § 430, p. 13 
Cure of erroneous main charge in conflict, 
§ 441, p. 35 

Special instruction, charge copied from judicial 
opinion, § 337, p 888, n. 73 
Special interrogatories, 

Fart of gen(‘ral charge, § 529 
Submission in connection with general ver¬ 
dict, § 372, p. 954 

Spc'cial interrogatories or findings, § 297 

Special issues and findings, constnietion in 
light of, § 5(59 
Sp(‘cial issu(‘s, 

Suhmissicm, § 372, pp. 951-955 

In coniu'ction with general verdict, § 372, 
p. 954 

To jury on, § 317 
Special verdict, 

Misleading instructions In connection with, 
I 338, p. 890 

Submission of, § 372, pp, 951-955 
Submission to jury for, § 317 
Statement of witness out of court in conflict with 
testimony, § 270, p. 743 

Stating the issues and directing a verdict re¬ 
quired to state all the issues, exception, § 388, 
]). 1051 

Statute's, construction and statement of effi'Ct, 
§ 295, p. 890 

Statutory instructions, f 299 
Statutory provisions, 

Assumption of facts in statement of duty 
iini)()S(>d by statute, § 280 
fonimc-iits on e\idence, § 285, p. 781 
Foinplianoe witli, § 208 

Construction and statement of elToct of stat¬ 
utes, § 205, p. S(K5 

Construction as to refusing or submitting in¬ 
structions, § 40(5 

Expression of opinion of judge, § 281, j). 782 
By doubts as to wusdom of statute, § 284, 
p. 779 

On facts or w'eight of evidtuice, § 281, 
p, 777 

Ignoring or excluding issues, theories or de¬ 
fenses, § 388, p, 1045 

Instruction disregarding, § 388, p. 1035, n 43 
Matters of law, § 371 

Meaning within requirement that statutes bo 
in writing, § 330, p. 800 
Memorandum of number of requested in¬ 
structions given and refused, § 405 
Necessity of request for instructions, § 300 
Noting disposition of requests, § 405 
Preparation and presentation to the court 
and submission to opposing counsel for 
examination, § 398 


Instructions to Jury—Continued 
Statutory provisions—Continued 
Reading, 

From statutes, § 337, p. 881 
As part of a charge, § 332 
Pleadings to jury, § 347, p. 920, n. 94 
Reduction to writing only such points as re¬ 
quested, § 332 

Reference to statutes, % 380, p, 977 
Repealed statutes, refusal of instructions 
based on, § 408, n. 31 

Requested written instructions to be given or 
refused before argument, § 399, p. 1101 
Required, § 299 

Review of evidence by judge, § 349 
Submission of charge Incorporating language 
of pertinent tendered instructions, § 411, 

p. 1128 

Time, § 324 

Making request, § 394, p. 1070 
IVriting, 

Furtlier or additional instructions, § 477 
Required, § 330, p. 8(55 
WritUm requests for instruction, § 397 
Strength of expression of opinion on facts by 
judgo, § 284, p. 777 

Submission of case to jury, instructions given 
after, § 324 

Suluuission of spi'cial interrogatories, § 548 
Substantially correct defined, § 395, n. 9 
Sulistitution of, 

Court’s own instruction for requested instruc¬ 
tion, § 411, p. 1131 

One request to charge for another made after 
argument, discretion, § 394, p. 1080 
SufTieicncy, 

As to subject matter in general, § 345 
Request for instructions, f 307 
Suggi'stions of jurors, § 297 
Supplemental, 

Refusal where supplemental to erroneous in¬ 
structions, § 408 

To jury deliberating on verdict, § 477 
Supplementary instructions, conflicting Instruc¬ 
tions, § 339, p. 897, n. 55 
Suppression of evidence, effect, § 271 
Surplusage, post 

Surrender of prerogative of court in instructions 
on credibility, § 270, p. 741 
Sympathy, post 
Taking into jury room, § 408 
Technical terms, § 327, p. 859 
T’cchnicians, weight and effect, § 289 
Theories, § 275; § 301, p. 810 

Ignoring or excluding, § 388, pp. 1031-1053 
Theory of case, § 275; § 301, p. 810 

Application to case, § 380, p. 968, n. 97 
Assuming facts, § 280 

Confining instructions to issues raised by 
pleading, § 381, p. 987 

Conflicting and alternative theories dis¬ 
tinguished, § 339, p. 901, n. 66 
Conflicting instructions, § 339, p. 902, n. 82 
Conformity to pleadings, § 381, p. 987 
Construction of charge as a whole, § 433 
Construction of language used, S 427 
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Instructions to jury—Continued 
Theory of case—Continued 

Cure of error in instructions by other instruc¬ 
tions, § 442 

Ignoring: or excluding theory, § 388, pp. 1031- 
1053 

Inconsistent requests, § 409 
Nec'cssity of request, § 391 

►Special instruction on failure to set out 
correct theory, § 393, p. 1071, n. 99 
Not required to embody all theories of the 
party, § 329, p. 802, n. 75 
Objections or exceptions too general, § 422 
Hepetition, § 334, n. 08 
Statement in instructions, § 346, p. 910 
Undue onipliasis given to theories, § 340, p. 
904 

Time. 

Additional time for argument on requested 
instructions, § 403 

Examination of charge by counsel, g 332 
Excuse for failure to give written charge, 
§ 330, p. 800 
For giving, § 324 

Objection to failure to read to jury, § 333 
Objections and exceptions, § 415 
Preparation and tender of requests for in¬ 
struction, § 401 
Keduction to writing, § 332 
Bequest for, 

Instruction, § 392, p. 1000; § 394, jtp 
1070-1081 

Earticular instruction where general in¬ 
struction given, § 392, p. 1000 
Written instructions, § 331 
Requested instructions given, § 410 
Tone in delivering charge, § 284, p. 779 
Ultimate facts, 

Abstract instructions, § 379, p- 907 
Instructions as to duties of jury, § 374 
Statement to jury, § 349 
Underscoring parts, § 327, p, 859 
Undisputed facts, oral charge, § 330, p. 800 
Undue prominence, 

Credibility of particular witness, § 342 
Damages in amount of recovery, § 341 
Partknilar matter, §§ 340-342, pp. 903-914 
Construction as a whole, § 432 
Issues and theories of case, cure of errors 
by other instructions, § 442 
Kepetition in instructions to Jury, § 334, n. 71 
Statement of contentions of parties, § 340, j). 
918, n. 03 

tJnluipeaclied testimony of interested witness, 
§ 270, p. 745 

Vague and obscure instructions, § 328 

Cure by other instructions, § 443, p. 40 
Verbiage or verboseness, § 327, p. 855 
Verdicts, 

Damages, § 510 
Duties as to requisites, § 374 
Effect of, § 298 
Form and effect of, § 322 
Keference to instructions, g 496 
Statements not to be instructions requiring 
writing, | 330, p. 86T 


Instructions to jury—Continued 
View, 

By Jury as evidence, § 389 
Of premises, duties of jury, § 320, p. 848 
Waiver, 

Construction of charge as a whole, § 433 
Defect or omission by failure to object or ex¬ 
cept, §§ 425, 420 
Failure to, 

Object or except, §§ 425, 420 
Offer instruction on specific point, § 303, 
p. 1071, n. 01 
Failure to request 

Additional instructions on damages, § 393, 
p. 1074 

Further instructions, § 393, p. 1009 
Instnictions assuming facts, § 281, p. 703 
Objection of failure to number, § 332 
Olijection or exception to instruction, § 414 
Time for, 

Bequests for instructions, § 394, p, 1080 
►Submission of requested instruction, § 
394, p. 1080 

Written request for instructions, g 397 
Warning against indulgence of presumptions, g 308 
W(‘ight and sufficiency of evidence, § 285, pp. 782- 
798 

Determination, § 310 
Wiilulrawal, 

Cure of error by, § 448 
Improper comments, § 059 
Issues, §§ 275, 305 
Previous instructions, § 378 
Bequests, § 402 

Specific instruction, withdrawing ns contra¬ 
dictory instruction, § 339, j). 903 
Witlulrawing question, § 285, p. 785 
Williliolding evid(‘iice, effect, § 271 
Witlun province of court, § 285, p 794 
Witiif'sses, post 
Writing, 

(Compliance with requirements as to writing, 
§ 332 

Uur<‘ of error of omission, g 332 
Effect, § 295, p. 800 

Exiuuination by party of written charges re- 
(lut'sted l)y adverse party, § 308 
Flirt her instructions, § 477 
Manner, ^ 332 

Moitilicatioii of rfxiucsted instruction, § 412, 
p. 1137 

Beading or delivery to Jury, § 333 
Bequests for instructions, § 397 
Bequests for reduction to writing, § 331 
Stenographer’s report, § 332 
Substitution, § 332 
Time of reducing to writing, § 332 
Waiver of olijection by failure to object to 
oral instruction, § 426 

Written evidence of contract, Instruction giving 
undue prominence, g 340, p. 911 
Written instructions. 

Cure of error in erroneous oral instructions, 
§ 441, p. 35 

Necessity, g 330, pp. 805-869 
Numbering and noting disixisition,, g 332 


1141 



TRIAL 


Instructions to jury—Continued 
Written instructions—Continued 

Request for to cover new propositions of law 
arising In course of argument, § 394, p. 
1080 

Signing, sealing and filing, § 332 
Submission to counsel, § 332 
Insurance, 

Consideration by jurors as misconduct, 5 402, p. 07 
Contracts, right to open and close, time for claim¬ 
ing right, § 44, n. 95 

Existence, admission of evidence, trial by court, 
§ 589 

Instructions to jury. 

As to duties in regard to existence of insur¬ 
ance, § 3T4 

Cautioning against sympathy or prejudice, 
§ 320, p. 848, n. 83, 84 

Juror asked by counsel if he is insured, mistrial, 
§ 224 

Juror placing before jury the fact that insurance 
is involved, misconduct, § 4Gt) 

Offer of settlement by insurer, avoidance of get¬ 
ting before jury by insured, § 1G2, p. 320, n. 05 
Opening statement n'ferring to, § 1(51, p. 313, ii, 32 
Order of trial of issues, prior trial of legal issu<‘s 
necessary, § 10, n. 9 
Reference to, 

By counsel. 

Admonitions to jurj' for improper rvfor 
eiK'c, § 200, p. 3{>8, n. 75 
In arguments to jury, § 180 
Questioning jurors, § 100 
In testimony motion to strike, § 133 
Motion to strike evidence, § 134, p. 270 
Objection and exception to error, § 54, n. 03 
Protection of plaintiff or third person, § 53, p. 
151 

Right to open and close in actions on i>oIicy, § 43, 

p. 110 

Showing or suggestion of, § 53, pp, 140-154 
Special issues, language or policy provision, § 541, 
p. 278, n. 4 

Suicide of insured, necessity of proof of admitted 
facts, § 58, 11. 45 
Intendnieiit, 

Special issues, post 
Special verdict aided by, § 557 
Intent, question for jury, § 219, p. 502 
Intent of parties, instructions to jury, § 295, p 807 
Intention of jury. Verdicts, post 
Interest, 

Amount allowed by verdict, certainty, § 498 
Counsel in client’s cause, justification for intro¬ 
duction of prejudicial questions, § 162, p. 326, 
n. 65 

Court Inquiry as to time from which jury com¬ 
puted, § 487 

Future Interest on judgment, § 498 

Party, instructions on credibility, § 276, p. 744 

Separate jury findings, § 498 

Verdicts, post 

Witnesses, post 

Interested officers in charge of jury, § 451 
Interested persons, presence, § 39 


Interlineations, 

Instructions to Jury, 

Modification of requested charge, § 412, p. 
1137 

Taking to jury room, § 468 
Written instructions, § 332 

Interlocutory judgment, effect of joinder of ca.scs for 
trial, § 6, n. 68 

Interlocutory proceedings, findings and conclusions by 
court, § Gll 

Intermeddling with jurors, § 455 

Intcrrfieader, action converted by interpleader into ac¬ 
tion in equity, consolidation for trial, § 6 
Interpretation, construction of instructions generally. 

In.structions to jury, ante 
Interpreters, 

Apixantrncnt and services, § 42 
Communi('ation with jurors, failure to object, 

§ 483 

Witness testifying through, crcdiliility as question 
for jury, § 214, p. 480 
Interrogatories, 

Ascertaining jury’s reason for finding, § 485, p. 
142, n. 10 

Equitable relief, § 529 
Form, § 531 

Jury’s answers, verdicts constriu'd in connection 
with, § 521 
Matters of law, § 529 

Mixed quc.stions of law and fact, sidmiission, § 531 
Offer and reading interrogatories and answers to 
jury as part of evid(‘uee, § 04 
Opinion, matters of, refusal to submit, § 531 
Preliminary sulimission of questions of fact, § 529 
Propriety or duty of submission, § .529 
Reading to jury liy counsel and comment on other 
party’s I’efusal to answer, § 186 
Record of prior suit offered in evidence as includ¬ 
ing interrogatories. § 63 

Relevancy to issue of facts raised l)y pleadings in 
evidence, § 531 
Special, 

Accompanying general V(‘rilict, § 528 
Discretion of trial court to submit, §§ 529, 531 
Evidentiary matters, determination, § 532 
Improper or unnecessary, § 531 
Instructions in submission in connection with 
general verdict, § 372, p. 954 
Material issues of fact, submission, § 531 
Material questions of fact, § 528 
Necessary or improper, § 531 
Power and duty of jury, § 528 
Propounded as part of general (diarge, 5 529 
Return to answered in connection with gen¬ 
eral verdict, § 529 
Submission, 

After receipt of general verdict, { 529 
Application of rules, § 531 
As matter of right, § .529 
Ill connection with direction of verdict, 
§ 52}) 

ITltimate facts, determination, § 532 
SpiH-ial findings, purposes of propounding to jury,. 

S 485, p. 142 
Special issues, 

Purpose of propounding, § 485, p. 142 
Time for presenting, § 537 
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I nterrogatori e??-—Co nt i nued 

Special verdict, generally, post 
Speculative, refusal to submit, § 531 
Submission, 

Application of niles, § 531 
Particular actions, § 531 
Technical, refusal to sulnnit, § 531 
Interruption of a pending trial, power of court, § 45 
Intervention, 

Notice of trial to intervenor, § 13 
Order of trial of issues, § 10 
Right to ojien and close. § 43, p, 107 
Separate trials for different intervenors, $ R 
Intoxicating liquors, drinking by jurors as misct)iidnct, 
§ 400 

Intoxication, 

Juror, failure to object, § 4S3 
Witness, § 55, p. 157, n. 03 

Invasion of province of court, statement of juror cer¬ 
tain issues were immaterial, § 471, n. 00 
Invasion of province of jury, 

By instruction, § 2(>7 

Comments on evidemee in instructions, § 273 
Instructions to jury, 

Construction as a wliolo, ^ 438 
Credibility of witnesses, § 270 
Investigators, conv(‘rsations with jurors, § 457, p. 85 
Involved or complicated accounts, transfer of action 
from law to (‘(juity, § 24, p. 50 
Irregularities and formation of jury for trial of equi¬ 
table issues, § 585 
Issuable facts. 

Instruction to jury, 

Directing verdict if specified facts are proved. 
§ 351 

Directly or iinpli(‘dly determining, § 285, p 788 

Issues, 

Abandonment, 

JKxclnsion from instructions, § 388, pp. 1051, 
1052 

Failure to request instructions submitting 
issue, § 301 

Instructions on, §§ 275, 305 
Opening sbitenient, § 161, p. 310 
Affirmative and negative issues, instructions to 
jury, § 303 

Assignment for trial before cases at issue as er* 
ror, § 4 

Certainty of objection, evidence immati'rial to or 
not within issues, § 124, p. 253 
Charge defining, obedience of jury, § 510, n. 4 
Clarification and narrowing by judge, § 30 
Comments in arguments to jury on mattci-s not in 
issue, § 181, pp. 352-358 
Court’s duty to determine, § 205 
Defendant’s pleading requiring transfer of cause, 
§ 24, p. 64 

Determined by general verdict, § 521 
Direction of verdict, 

Both parti(‘s moving for directed verdict, de¬ 
termination of issues by court, § 204, n. 
60 

Difference between issues estated at opening 
of trial and estated in direction of ver¬ 
dict, § 201 

Duty to direct verdict where no issue to be 
determined by jury, § 258, p. 075 


Issues—Continued 

Direction of verdict—Continued 

Effect on issues by denial of motion, § 264, n. 
71 

Not an elimination of common issue, § 204 
Elimination of, § 505 

New'ssitatlng or rc'transfer of cause, § 20 
Enlargement by opening statement, § 101, p. 315 
Failure to instruct jury with regard to, waiver of 
irregularities and errors, § 071 
General verdict, jury pronouncement on issues, 
S 485 

Instructions to jury, ante 

Joinder as commencement of trial, § 2 

Jury, 

Discliarge on failure to agree on material Is¬ 
sues, § 482 

Discussion and consideration, 

Issues submitted by instructions, § 402, 
p. 94 

Matters not in issue, § 402, p. 95 
Limiting by opening statement, § 161, p, 316 
Making nj) as condition precedent to preference 
in order of trial, § 34 
Motion for, 

Dinvted verdict, § 255, p. 609 

As presenting issue of law, § 249 
Judgment on opening statement, § 101, p. 322 
Nul tiel record, question for court, § 219, p. 505 
Ol)edience of jury to charge defining, § 510, ii. 4 
01)jection to admission of evidence by party rais¬ 
ing immaterial issue, § 113 
Open and close by party having affirmative of Is¬ 
sues, ^ 43 

Opening slateinent to be restricted to issues, § 161, 
p. 313 

Order of trial of separate issues, § 10 
l’uss«‘d on by jury, v(‘rdict retpiired to show, § 490 
ResponsiveiK'ss of verdict, § 501 
Separate findings, general verdict, § 485 
Sei)arate trial.s, 

Issues between plaintiff and different de¬ 
fendants, § 8 
Separate issues, § 9 

SileiK'e of vju'dict as to other defendant as failure 
to find, § 500 

Special findings on material issues, special verdict, 
§ 485 

Spwial issues and findings, generally, post 
Special picas, general verdict, § 502 
Striking from calendar of cause not an issue, 
vvaiA'^er, error in overruling motion to strike 
case from calendar, § 29 
Submission of case to jury, 

pjvidence supporting part of issues, § 208, p. 
440 

Irregularities and errors, waiver, § 608 
On special interrogatories only, waiver of 
right to g(‘neral verdict, § 491 
Transfer of cause from one docket to another de- 
p<*nding on issues, § 24, p. 00 
Trial by court, generally, post 
Trial of causes together, § 0 
Verdicts, po.st 
Waiver during trial, § 59 
Withdrawal, post 

Issues of case, remarks of judge, | 49, p. 131 
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Issues of fact, controverted issue not to be adjudicated 
at pretrial conference, § 17(2) 

Issues of law and fact, separate trials, order of trial, 
§ 10 
Joinder, 

Defendants in demurrer to evidence, overruling 
where case made out against one of parties, 
§ 235, p. 542 

Demurrer to evidence, § 229 

Waiver of object ion demurrer not interposed 
in time, § 227 
Docketing, § 20 
Issue, 

Entry of cause on docket, § 10 
Time before next terra of court after issue is 
joined, § ,30 

Necessity of trial together, § 9, p. .33 
Joint actions, dimdion of v('rdict for or against one 
or mort' of sev(‘ral parties, g 257, p. G71 
Joint excej)tions to instruction‘s to jury. § 420 
Joint lial>ility, nonsuit on failure to show liability on 
the part of all, § 245, p. 584 

Joint tortf(‘asors, apportionment of damages, verdict, 
§ 598 

Joint trial, § (J 

Jok(‘s, jurors about injury in personal injury action, 
§ 400 
Judges, 

Action by other judge, power to direct verdict, 
§ 250, 11. 4 

('onmiunieatlons between judge and jury, §§ 47.3- 
478, pp. 115-12G 

I)('))t before reserve decision on motion for direct¬ 
ed verdict, § 2.50 

Direction of vi'rdict, reserve-d decision on motion 
by snci^essor judge, § 200, p. 710, n. 04 
Direction or leave for separation of jury, § 45.3 
Duty to scnitinize verdicts, § 512, n. 38 
Entry of jury room during delilKiiation, § 457, p. 
87 

Finding as verdict, § 485 

Form of verdict, preparation and control, § 492 
(huicral or iier.sonal knowledge, § 575 
Instructions to jury, generally, post 
Kemaiks and conduct of judge. Trial by court, 
post 

Heque.st for findings directed to, § G19 
Sending witness to jail for refusing to answer 
question, § 52 

Signature of exceptions to instructions, § 417 
Sueees.sor judge', reserved decision on motion for 
directed verdict, § 250 

Ultimate tact on special verdict, application of 
law, § 485 

Judgment notwithstanding general vi'rdict, § 5G4 
Judgment notwith.standing verdict, motion for direc¬ 
tion of verdict as in effect a motion for judgment 
notwithstanding verdict, § 249 
Judgment.s, 

Action from judgment on motion for judgment as 
trial, § 3 

Consent, findings and conclusions in trial by court, 
§ 012 

Consolidation of cases for trial as not affecting, 
§ G 

Correction of jury verdict, § 40G 


Judgments—Continued 

Default judgment, trial by court, findings and con¬ 
clusions, § 612 
Demurrer to evidence. 

Judgment on, § 230 
Without joii>der, § 229 
Directed verdict, 

Decision of court rather than of jury, § 2,38 
Discharge of jury and entry of judgment by 
court, § 2G3 

Refusal of jury to follow directions, § 2G2 
Dismissal before final determination, § 240, pp. 
584^588 

Entered, time for making findings and conclusions, 
§ 614 

Entry on admission in opening statement, § IGl, 
p. 320 

Entry on opening statement of counsel, § ICl, pp. 
319-322 

Entry on opening statement, pleadings and mat¬ 
ters considered by court, § IGl, p. 325 
Entry without hearing evidence in trial by court, 
§ 589 

Erroneous recital of dismissal at close of case 
wlicre in fact granted before close of plain¬ 
tiff's evidence, § 24G, p. 584, n. 90 
Evidence iiisufilcient to form basis of judgment, 
demurrer to evidence sustained, § 235, pp, 537, 
538 

Improper transfer of cause, § 26 
Inconqiclent evidence admitted without objection 
as l>asis, § 150 

IncoiLsislent findings, basis, § 5G2 
Irregularities and errors, waiver, § 658 
Joinder in demurrer to evidence with loose and 
uncertain statement of facts, § 228 
Jurisdi<*tioa to avoid on n'snmption of trial sus- 
Iiended or adjourned, § 45 
Jurors, instructions as to application, § 389 
Moiwy judgments, generally, post 
Motions for, 

Disposition before conclusion of trial, § 2 
On jilaintiff’s opening statement, § 101, pp. 
321, 322, n. 18 

On special findings or answers notwithstand¬ 
ing general verdict, § 5G4 
Superseding motion for directed verdict, § 249 
Nonsuit, 

Decision of court ratiier than of jury, § 238 
Entry as resting with court, § 238 
Notwithstanding verdict, 

Findings and conclusions, §012 
Motion for direction of verdict in effect a mo¬ 
tion for judgment notwithstanding ver¬ 
dict, § 249 

Parol evidence of contents without objection, § 152, 
n. 93 

Rcmiering according to answers or special find¬ 
ings notwithstanding general verdict, § .5G3 
Rendering on general verdict where jury failed to 
answer special material interrogatories, § 5.50 
Transfer of cause from one docket to anotlier, 
§ 25, p. 71 

Trial as including, § 3 
Trial by court. 

Additional findings, time for making, § 643 
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Ju dfrments—Continued 

Trial by court—Continued 

Amendment of findings or conclusions after, 
§ 639 

Based on findings of court, § 587, p. 367 
Inconsistent findings and conclusions, § C3G 
Incorporation of findings and conclusions, § 
022 

Interlocutory judgment, amendment or cor¬ 
rection of findings or conclusions after 
entry, § 039 

Motion to vacate, metliod of seeking amend¬ 
ment or correction of findings or conclu¬ 
sions, § 640 

Sufficiency of findings to support, § 625 
Support of findings § 636 
Written, separate statements of law and facts, 
$ 624, n. 96 

Withdrawal of juror, § 224 
Judicial notice, 

Facts judicially known to be false, consideration 
on motion for directed verdict, § 257, p. 652 
Instructions to jury, § 307, n. 88 
Assuming fact, § 279 

Consider evidence introduced in matters of 
common and general knowledge, § 285, p. 
798 

Expression of opinion of judge, § 284, p. 780 
L(.*gislative act, introduction in evidence, § 61 
Necessity of proof of facts of record of which 
court takes notice, § 56 
Trial by court, § 574 

Uniform Judicial Notice of Foreign Law Act, de¬ 
termination of law by court, § 218 
Judicial trial, defined, § 1 
Jurisdiction, 

Direction of verdict, 

Admission of jurisdiction by motion, g 255, p. 
614 

Lack of, § 252, p. 590 

Unauthorized transfer of cause from one docket 
to another, § 25, p. 71 

Jurors, 

Adjournment of pending trial because of illness, 
etc., § 45 

Counsel’s relation with, misconduct, § 158 
Examination, conduct of counsel, §§ 159, 160 
Withdrawal, post 
Jury, 

See, also, Trial by court, generally, post 
Absence of juror, direction of verdict, § 261, n. 79 
Additional instructions. Instriiction.s, ante 
Admonitions, 

Generally, §§ 452-454 

Cure of prejudicial misconduct of counsel, 
§ 202 

On separation, § 454 

To disregard improiier arguments or mis¬ 
conduct, § 200, pp. 394-400 
Urging them to agree, g 481, p, 130 
View and inspection, § 47, pp. 121, 122 
Affidavits, taking to jury room, § 466 
Affirming or publishing verdict, § 487 
Agents of parties, conversation with jurors, etc., 
§ 457, m 83, 84 

Agreement, duty to agree, § 402, p. 92 
Agreement to disagree, g 485 


Jury—Continued 

Aid to jury, documentary evidence, g 61 
Amendment or correction of special verdict, find¬ 
ings or answer, § 067 

Answers to interrogatories. Special issues, gen¬ 
erally, post 

Arguments, jurors, jury to heed arguments of 
other jurors, § 462, p. 92 

Arguments and conduct of counsel, generally, ante 
Articles admitted in evidence, taking to jury 
room, § 466 
As.sont, 

Direction of verdict by judge under leave re¬ 
served, § 260, p. 716, n. 64 
Required number of jurors to special inter¬ 
rogatories, g 5.54 

Assoeintion with jurors, failure to object, § 483 
Associations and contact between jurors and 
otlu'rs, § 457, pp. 81-88 
Attorneys, 

Conversation with jurors, g 457, p. 83; p. 86, 
n. 88 

Mis('onduet affecting jury, § 455 
Averaging estimates of jurors, g 472, p. 113 
Averaging estimates of Avitnesscs, § 472, p. 115 
Beginning of trial by calling jury into box, § 2, 
n 48 

Books and papers, taking improper items to jury 
room, failure to object, § 483 
Calculations, competency to make, g 497, n. 43 
Categorical answer to question, failure to use, 
g 551, p. 306, n. 32 

Caution not to l>e influenced by newspaper re- 
l>orts, § 457, p. 88 

Censure of jnror, irregularities, ground for over¬ 
turn of verdict, § 4,5.5 

Challenge to the array, improper refusal, venire 
do novo, § 508 

Chance verdict, § 472, pp. 112, 114, n. 20 
Coercive or improper statements or act.s, § 481, p. 
132 

Colloquy by counsel during argument, § 109, n. 46 
Comfort, threats in urging agreement on verdict, 
§ 481, p. 133 

Common knowledge, use In arriving at verdict, 
§ 463 

Comimmications between judge and jury, §§ 473- 
478. pp. 115-126 

Communications between jurors, failure to object, 
g 483 

Cominuiilcations with jurors, § 4,57, pp. 81-88 
Coiniiromise verdict, § 472, p. 112 
Conclu.slon of trial by discharge of jury, § 2 
Ooneluslvencss and effect of special finding, g 571 
Concurrence of less than whole numlKu* In verdict, 
instructions of court, § 374, p. 958 
Conditional verdict, failure to comply, § 485, p. 141 
Conduct, 

Instructions as to conduct, § 374 
Statement held not to be instruction requiring 
writing, § 330, p. 869 

Conduct and deliberations, waiver of Irregulari¬ 
ties and errors, g 072 

Conduct of attorney not to be minimized before 
jury, § 294 

Coiidnet of jurors and others affecting them, 
gg 455-461, pp. 79-91 
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Jury—Continued 

Confinement, f?tateTnent as to length hy court In 
urging agreement, § 481, pp. 132, 133 
Confusing or misleading by instructions with¬ 
drawing theory, § 223 

Conversations between jurors prior to submis¬ 
sion, § 457, p. H5 

Counsel admitted after jury impaneled, § 157 
Counsel directed to impanel in absence of his 
client, § 40 

Court stenographer, conduct in presence of jury, 
failure to object, § 483 
Custody, §§ 451-454 

Deliberations and manner of arriving at verdict, 
§§ 402-472, pp. 91-115 

Demonstration or test in presence of jury, § 4G 
Depositions, taking to jury room, § 400 
Diagrams, taking to jury room, § 405 
Direction of verdict in absence, § 2G0, p. 715 
Disagreement, 

Direction of verdict on motion reserved, § 2G0, 
p. 710 

Instructions to jury precluding, ^ 374 
Ri'opening case for further evidence, § 109 
Special issues, effect, § 559 
Discharge, 

Aniondnient or correction of verdict after, 
§ 513 

Direction of verdict after discharge, § 200, p, 
715 

Entry of ju<iginent hy court under dir<‘Ction 
of verdict, § 273 

Entry of judgment in accordance willi motion 
for directed verdict denied whi<‘h should 
have been granted, § 249 
Failure to agree, § 482 
Part of trial, § 3 

Prejudicial misconduct of counsel, § 202 
lleopening case for further evidence, § 109 
Discretion of Court, ante 

Discussion of case between themselves prior to 
submission, § 457, p. 85 

Dismissal of panel, questioning Jury panel about 
insurance, § 100, n. 93 

Dismissing jury arid rendering judgment is 
equivalent to instructing verdict and render¬ 
ing judgment, 249, 2G3, n. 42 
Disobedience of juror to admonition as to conver¬ 
sations with other persons, § 454 
Disputed issues of fact, necessity of finding, § 558 
Disqualification, waiver, § 072 
Disregard of instructions and determining verdict, 
§ 510 

Dissent or disagreement of jurors on verdict, § 487 
Documents a(Iinitt<»d in evidence, taking to jury 
room, § 40G 
Duties, 

Iiistruetioiis as to duties by counsel in argu¬ 
ment, § 193 

Instructions by court, § 207 
Instructions relating to in submitting special 
issues, § 372, p. 952 

Instructions to jury as to duty, § 320, pp. 84G~ 
819 

Statements lield not to be instructions requir¬ 
ing writing, § 330, p. 808 
To take laws given in instructions, § 510 


Jury—Continued 

Effect of special finding, § 571 
Erroneous view of law, verdict, § 510 
Error in directing on demurrer to evidence, cor¬ 
rection, § 666 
Evidence, 

Comments on ns misconduct, § 400 
Discussion and consideration of matters not 
in evidence, § 402, p. 95 
Discussion during deliberations, § 402, p. 94 
Obtaining by unauthorized means, §§ 458, 459 
Papers, articles and documents admitted, tak¬ 
ing into jury room, § 406 
Reading or restating evidence, presence of 
counsel, § 480 

Request for further instructions, § 475, n. 74 
Re-reading of particular testimony requcstiul 
by jury, § 477 

Return to court after retirement with request 
for information as to evidence, § 479 
View or insi»ection considenal as evidence in 
arriving at verdict, § 464 
Exaiuiimtion, 

(kuniiients of judge on nec“(‘s.sary examination, 
§ 4U, p. 131 

Misconduct of counsel, sustaining objection 
as cure, § 201 

Examination as to interested insurance compa¬ 
nies, justification for injection of insurance, 
§ 53, p. 143 

Examination of jurors, 

Part of trial, § 3 

►Suggested by attorney as guilty of possible 
niiscondnct, § 461 

Excusing jury wliile defendant moves for nonsuit, 
§ 244, p. 572 

Experience, instructions as to application of per¬ 
sonal experience, § 389 
Experiments I'y, § 470 

Power to try experiments for tliemselves out 
of court, § 40 

Failure to agree, power to grant nonsuit, § 246, p. 

585, n. 97 
Finding, § 485 

Authentication or signature of, § 555 
Findings and conclusions, necessity in trial before, 
§ 612 
Food, 

During delilMjirations, § 462, p. 93 
Tlireats in urging agreement on verdict, § 481, 
p. 133 

Foreman consultation with ofllccr in charge, § 457, 
p. 80 

Friend of counsel attending trial and advising 
with counsel as to qualifications of jurors, § 39 
Friends, communications with jurors, etc., § 457, 

p. 82 

Further instructions. Instructions, ante 
General knowledge, use in arriving at verdict, 
§ 403 

General verdict, generally, ante 
Hasty decision, order for reconsideration of case, 
§ 402, p. 93 

Illness of juror, separation, § 453 
Immaterial disregard to instructions, verdict, 
§ 510 
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Jury —Continued 
Impaneling, 

Conduct of counsel, §§ 159, IGO 
Part of trial, § 3 

ImpoacJiment of own special verdict or findings, 
^ 571 

InalMlity to agree, additional instructions, § 475 
Incompetency, waiver, § 672 
Informed of duties as to conversations with oth¬ 
ers, § 457, p. 81 

Informing hy court of statutory rigid to sleep and 
rest, § 462, p. 94 

InKi>ectioii of dociiineiits admitted in evidemv, § 01 
Instructions to jury, generally, ante 
Iutenti(m as indicated l)y verdict, construction, 
§ 521 

Intermission in deliberations, safeguards, § 457, 

p. 82 

Interpreter going into jury room, failure to object, 
§ 48,3 

Intoxicating liquors, use as misconduct, § 4t50 
Intoxication of juror, failure to object, § 4S;t 
Inviting question by juror in arguments to jury, 
§ 109, n. 40 
Issues, 

Discussion and consideration of issues sub¬ 
mitted by instructions, § 402, p, 94 
Discussion and consideration of matt<‘rs not 
in issue, § 462, p. 95 

Joking about injury in personal injury action, 
§ 400 

Judgment, instructions as to application of judg¬ 
ment of jurors, § 389 

Knowledge, obtaining by unauthorized iiKsans, 
§§ 458, 459 

Law books and dictionaries, taking to jury room, 
§ 465 

Length of confinement, statement by court in urg¬ 
ing agreement, § 481, pp 132, 13,3 
Length of deliberations, § 402, p, 93 
Locking up jury to reach an agreement, § 481, p, 
133 

Lot, verdict by lot, § 472, p, 112 
Lottery verdict, quotient verdict distingnisli(‘d, 
§ 472, p. 114, II. 20 
Magnifying glass, use, § 470 
Manner of arriviag at verdict, § 472, pp. 111-115 
Mechanical devic*e.s, use, § 470 
Memoranda, taking by jurors, § 450 
Method of determining jurors’ conduct, § 4G1 
Misconduct of jurors, §§ 449-461, pp. 75-91 

Agreement to be bound by quotient verdict, 
§ 472, p. 114, n. 20 
Defined, § 455 

Deliberatioas and manner of arriving at ver¬ 
dict, §§ 402-472, pp. 91-115 
Erroneous conclusions from evidence, etc., 
§ 402, p. M 

Special is,sues and special intiirrogatories, 
consideration and decision, § 471 
View or inspection unauthorized, § 450 
Misrepresentations by jurors, misconduct, § 462, 
p. 97 

Models and maps, taking to jury room, § 405 
Moral obligation, jurors requesting successful 
party to recognize, § 400 


Jury—Continued 

Motion for discharge and a mistrial after errone¬ 
ous instruction, sufficiency of objection, § 484 
Motion to discharge, objection to misconduct of 
counsel, § 196, p. 380 

Newspaper reports or comments on case, § 457, 
11. 87 

Notes, taking by jurors. 8 456 
Number, instructions as to number that could re¬ 
turn a verdict, § 374, p. 958 
Oatli.s, 

Coiiver.sntion.s by officers with jurors after 
th('y have been sworn, § 457, p. 80 
Reminding by court of taking oath to be fair 
and impartial, § 481, p. 131 
Objection to, 

S(‘puration of jury, asking counsel, § 453 
yiifliciency of evidence before retirement of 
jury, 8 221, n. 87 

Objf'ctions and exceptions, generally, post 
Olluvrs, 

(Coercion of agreement, § 481, p. 128, n. 97 

t^induct affecting juror.s, § 4.55 

Coiitact.s between officers and jury, § 457, 

p. 80 

In clnirgo, § 451 

Remaining in jury room during deliberation, 
§ 457, p. 87 

Opinions, premature formation and expression as 
iniscondiiet, 8 400 
Other misconduct Of jurors, § 400 
Tapers, admitted in evidence, taking to jury room, 
§ 40f» 

PajK^r.s and articles not in evidence, taking to Jury 
room, 8 407 

Papers and articles which may be taken to jury 
room, 8 4(55 

Papers attacln'd to dei>ositions, taking to jury 
room, § 400 
Parties, 

Gommunications, etc., with jury, § 457, pp. 82, 
83 

Furnishing transportation to Juror, failure to 
oiiject, § 483, n. 80 

Permitting separation after retirement and before 
verdict, 8 453 

Person not a juror in jury box and in jury room 
when they retire, § 457, p. 82 
Personal exiierience or knowledge, 

Disciis.sion and consideration, §§ 403, 404, pp. 
97-101 

Instructions as to application, § 389 
Perverse verdict, generally, post 
Physical indisposition, separation of Jury, § 453 
Pleading, 

Reading allegations by judge at request of 
jurors, § 479 

Reading by jury unnecessary, § 409 
Taking to jury room, § 409 
Poll. 

Verdict, post 
Waiver of right, § 525 

Premature formation and expression of opinion, 
misconduct, § 400 
Presence, 

Admonition or rebuke of witness by judge, 

§ 49, p. 128 
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Presence—Continued 

Answer of points raised in requested instruc¬ 
tion, § 411, p. 1130 

Arrest of drunken witness, § 49, p. 128 
Comments of judge on evidence, § 50, p. 133 
Counsel on reading or restating evidence to 
jury, § 480 

During argument as to admission of evidence, 
§ 84 

During proceedings, § 450 
Objections to Instructions out of hearing of 
jury, § 416 

Oral request in presence of jury refused, § 401 
Others in jury room, § 457, p. 87 
Heading and answering requests for instruc¬ 
tion, g 404 

Remarks of judge In discharging jury in an¬ 
other unrelated action, § 49, p. 125 
Reproving or rebuking counsel for contemp¬ 
tuous language, § 199 

Request for view or inspection not to be made 
in presence, § 47, p. 122 

Stating or reading law to jury or to court 
in presence of jury, § 171 
Privy verdict, generally, post 
Punishment, conduct meriting, § 457, p. 85 
Quuliiication, statement hold not to be instruction 
requiring writing, § 330, p. 809 
Questions of law and fact, generally, post 
Questions of litigated fact, conclusion, § 485 
Quotient verdict, § 472, p. 113 
Recall, 

Further instructions, §§ 473-478, pp. 115-12G 
Modification or correction of instructions pre¬ 
viously given, § 377 

Reconsideration of case, inconsistent special find¬ 
ings or answers with general verdict, § 503 
Reconvening on discharge of juror, § 224 
Reexamination, admission of counsel after jury is 
impaneled, § 157 

Refreshing memory, testimony not to bo read for 
purpose, § 479 

Refreshments, use as misconduct, § 4G0 
Rehearing testimony of a witness on request for 
information, § 479 

Relatives, communications with jurors, etc., § 457, 

p. 82 

Remarks during trial vitiating verdict, § 4G0 
Repeatedly sending jury back for additional de¬ 
liberation, discretion, § 481, p. 130 
Report of disagreement, k('epiug jury together for 
further delil)erations, § 4(52, p, 93 
Report of return to court, verdict, § 485 
Report to court of conversations with others, § 457, 

p. 81 

Request of counsel for furtlier instructions, § 475 
Rest, 

During deliberations, § 462, p. 93 
Threats in urging agreement on verdict, § 481, 
p. 133 

Restating or re-reading instructions to jury, § 476 
Resubinission of interrogatories Iwfore or after 
separation or discharge, § 567, p. 338 
Bcsubmlsslon of special issues and findings, § 567, 
p. 337 


Jury—Continued 
Retirement, 

Admonition as to separation, § 454 
Necessity of retiring for valid verdict, § 462, 
p. 93 

Objections to argument and conduct of counsel 
after retin'ment, § 196, p. 388 
Objections to instructions, § 415 
Request for charge to come before retire¬ 
ment, § 394, p. 1078 
Scaled verdict, generally, post 
Secrecy as to voting requested by juror as not 
misconduct, § 462, p, 97 
Secrecy of delll>eratioiis, § 402, p. 92 
Separation, §§ 453, 454 
Admonition, § 454 

Amendment or correction of verdict after, 
§ 513 

Failure to object, § 483 
Objections and exceptions, verdict, § 525 
Rendition of verdict by jury ordered dls- 
(^harged if they have not separated, § 482 
Sickness of juror, 

Direction of verdict in absence, § 260, p. 715 
Suggestion of judge as to procedure, § 49, 
p. 132 

Sitting in another case during adjournment, § 453 
Sleep, confinement during deliberations, § 462, 
p 94 

Si)ecial findings, generally, post 
Special interrogatories. 

Consideration and decision, § 471 
Power ami duty, § 528 
Special issues and findings, generally, post 
Special knowledge on subji'ct matter by juror, 
coiLsidcration in deliberation, § 463, n. 43 
Special verdict, generally, post 
Statcinont by counsel in presence of jury, matters 
he seeks to deduce by answer to question to 
which objection has been sustained, § 162, 
p. 328 

Statutory provisions, prohibiting communications 
to jury after submission of cause, § 457, p. 82 
Submission of issues to, as part of trial, § 3, n. 5.5 
Submission of special issues to jury, § 679 
Suggestion of desirability of agreeing to verdict 
by jury, § 481, pp. 129, 130 
Suggestions from one to another, instructions to 
jury, § 297 

Supplemental instructions, § 477 
Swearing as part of trial, § ,3 

Thirteenth juror, judge as thirteenth juror de¬ 
termining preponderance of evidence, § 208, 
p. 414, 11. G 

Threats and deprivation of food, rest and comfort, 
ordering by judge to reach agreement, § 481, 
p. 133 
Time, 

Deliberation before discharge where unable to 
agree, § 482 

Keeping jury together for deliberations, § 402, 
p. 93 

Time allowed to deliberate, § 481, p. 129 
Treating by some jurors of their friends on jury, 
§ 457, p. 85 

Trial by jury defined, 5 1 

Urging or coercing agreement, $ 481, pp. 128-134 
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Verdict, generally, post 

Verdict auhject to opinion, generally, port 

View and Inspection by, § 47, pp. 118-124 

Affecting right of court to pass on motions for 
directed verdict, § 257, p. 035 
Conduct, g 47, p. 123 

Counsel Inviting plaintiff to come closer to 
Jury s<i they may view scars, § 177 
Demurrer to evidence taking case from Jury, 
g 235, p. 538, n. 81 

Details or objects not involved In action, g 47, 
p. 124 

Expression of desire to view promises In¬ 
volved, g 400 

Finding out pertinent obJe<4s, g 47, p. 124 
InstriK'tlons on consldonitlon of cvitU'ucc in 
liglit of knowledge nlitaincd, § 381) 
Instructions to jury viewing premises, g 320, 
p. 848 

Intrusion of party to show matters favorable 
to him, g 457, p. 83 

Knowledge derived from, use in arriving at 
verdict, g 464 

Presence of jndg<‘, g 47, p. 124 
Proceedings to obtain, g 47, p. 122 
night of court to pass on motion for directed 
verdict, g 267, p. 035 

Things not directly Involved In cause, g 459 
Unauthorized, § 450 

Voluntary action requesixid of successful party, 
§ 460 

Waiver, post 

Withdrawal, legal discretion or argument, g 4ri() 
Withdrawal of case from, reopening cas(' for fur¬ 
ther evidence after request, g 108 
Withdrawal of coercive remarks, g 481, p. 129 
Withdrawal of juror, g 224 

Improper question, discretion of court, g 1G2, 
p. 320 

Impn)p(‘r atatemeut of counsel, § 107, n. 20 
Prejudicial misconduct of couiihol, g 202 
WlineBscs, mlugling by jurors, etc., wltli wit¬ 
nesses, g 467, p. 85 

Jury calendar, plaintiff's pleading rociuiriiig transfer 
of cause to, I 24, p. 63, n. 2 
Jury docket, 

Law actions, g 20 

T^ss of right to have case assigued to, § 20 
Transfer to, § 24 
Jury trial, 

Law actions to be placed on law caUmdar, { 20 
Separate trials of sopuratc issue, g 0, n. 22 
Suspension to try another ciis<* with all or some 
of same Jurors, g 5 

Transfer of mandamus proceeding to civil Issue 
docket for jury trial, g 24, p. 61 
Waiver, post 

Justification, pleading In libel and slander action af¬ 
fecting right to open and close, g 43, p. 108 
Knowledge, 

Judge, use during trial by court, g 575 
Jurors, 

Discussion and consideration of matters of 
personal knowledge, §g 408, 464, pp. 97-101 
Instructions as to application, g 389 


Knowledge—Continued 
J urors—Continued 

Use of common knowledge In arriving at ver¬ 
dict, g 463 

View or inspection, use of knowledge in arriv¬ 
ing at verdict, § 404 
Jurors’ acts, objections, g 483 
Jury obtaining by unauthorized moans, g§ 458, 450 
Question for Jury, g 210, p. 603 
Labor disputes, advancement or preference of trial, 
I 3.3. n 5 

l^ichcs, findings by court, g 034, n. 81 
Landlord and tenant, measure of landlord’s duty to 
tenant who abandoned premises, question of law, 
g 210, p. 504 
Language, 

Construction and operation, spiH^lal verdicts, find¬ 
ings or answers to interrogatories, g 500 
Findings and conclusions in trial by court, g 022 
Iiistnict ions to Jury, g 326 

Language of statute, g 337, p. 882 
Particular miulsitc.s, gg 327-333, pp. 854-873 
Itci)otllloii, g .‘{34, n. 60 

WitncHs’ iinfamiliarlty with, credibility as ques¬ 
tion for Jury, g 214, p. 485 
Language' of court in directing verdict, g 201 
Language of statute, demurrer to evidence, g 228 
Lost clear chance, mention of theory in opening state¬ 
ment os admission of contributory negligence, 
g 161, p. 318 

Latin words, instnietions to Jury, § 327, p. 858 
Law, 

Comments on instructions to Jury, 8 371 
Covornlng introtltictiob of evidence, g 55, p. 150 
Qoveming order and manner of trial, g 30 
Instrucllous determining questions of law, g 205 
Instructions to Jury, 

Advising on legal principles, § 320, p. 840, n. 50 
Applying law to facts, f 386 
Assumption of facts in statement of law, 
g280 

Convey correct principles of law, g 320 
Matters of law, gg 300, 371 
Stating or reading to jury or to court by counsel in 
the presence of Jury, g 171 
Law books, 

Beading to Jury In argument, g 171 
Referring to in request for instructions, g 395 
Taking to jury room, g 405 

Law of foreign state, trial by court, findings and con- 
duslons, § 015 
Law of the case, 

Instructions required to set forth correctly and 
Bulllciently, g 345 
Instructions to Jury, 

Absence of re<]U 08 t, gg .3!X), 302, p. 1061 
Consent of jmrty to erroneous statement of 
law, Gstopiicl to complain of other parts 
of charge, g 414 
Construction as a whole, g 432 
Exception generally whore erroneous propo¬ 
sition of law asserted, 8 421 
Inconsistent requests, g 409 
Special Issues subiiiiLU>d or spcKdal verdict 
required, g 372, p. 952 
Time for request, g 304, p. 1078 
Remarks of Judge, g 40, p. 131 
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Leading questions, 

Admission of evidence elicited without objection, 

§ 150 

Objections, mode of making, § 120 
Specific objections to evidence required, § 125 
Leave of court, 

Separation of jury, 15 4-53 
Without leave', § 453 
Withdrawal of juror, § 224 

Leave reserved, verdict entered under motion by de¬ 
fendant for directed verdict, § 257, p. 026 
Leave to answer, order or mistrial, § 3 
Legal and equitable actions, 

Consolidation for trial, § 3 

Order of trial of separate issues, § 10 

Separate trials, § 0, p. 35 

Legal excuse for violation of law, instructions on evi¬ 
dence, § 311, n. 3 

Legal inferences, direction of verdict, consideralion of 
every legal inference in ruling on motion, § 257, 
p. 661, n. 94 

Legal principles guiding court in trial by court, § 574 
Legal rules, 

Instructions to jury, 

Application of law to facts, § 200 
Stating reasons for, § 295, p, 805 
Legal terms, instructions to jury, duty to define in 
absence of request, § 302, p 1064 
Lengtli, 

Instructions to jury, § 335 

Misleading Instructions, § 338, p. 890 
IteqiK'Sts for, § 396 

Length and number of declarations of law, trial by 
court, § OOL P- 414 

Letterheads, instructions to jury written on paper 
bearing letterhead of one of attorneys, § 332 
Letters, 

Construction, 

Question for jury, § 217, n. 26 
Question of law, ^ 217, n. 20 
Employee, authority to write for employer, ques¬ 
tion for jury, § 219, p. 506 
Evidence', 

Exclusion of part, § 82, n. 3 
Not admitted in mass, § 62, p. 170 
Waiver of formal introduction where It is 
read without objection, § 62, p. 170, n. 55 
Juror to counsel for defendant, setting aside ver¬ 
dict, § 457, p. 84, n. 52 

Jurors requesting defendant to recognize moral 
obligation to plaintiff, § 460 
Objections to irregularities at trial in form of 
letter, § 54, ii. 66 

Offer of proof, proffi'r of what letters would prove, 
§ 75, n. 17 
Liability insurance, 

Insurance, generally, ante 

Reference to insurance of defendant, misconduct 
of counsel, § 160 

Showing or suggestion of insurance, § 53, pp. 140- 
154 

Libel and slander, right to open and close, § 43, p. 108 
Liens, verdict, § 521 
Life expectancy. 

Instructions as to damages, cure of error by other 
instructions, § 446, p. 70 


Life expectancy—Continued 
Instructions to jury. 

Correction of erroneous requested Instruc¬ 
tions, § 408, n. 28 

Necessity of request for additional instruc¬ 
tion, § 393. p. 1070 
Mortality tables, generally, post 
Lights, evidence, weight of positive and negative evi¬ 
dence as for jury, § 208, p. 415, n. 21 
Limitation, 

Arguments to jury, § 168 

Evidence, admission restricted to special purpose, 
§§ 87-89 

Instructions limiting jury, § 285, p. 785 
NumlH'r of attorn(‘ys for argument to jury, § 165 
Limitation of actions, 

Direction of verdict because petition shows action 
is barred, § 252, p. 599 

Dismissal of action on plaintiff’s opening state¬ 
ment, § 101, p. 320, n. 15 

Limitation on motion for directed verdict to particular 
party, § 257, p, 672 

List of witnesses, furnishing to opposing counsel so 
that they may he put under rule, § 66 
Literature, reference to in arguments of connsel, § 181, 
p. 350 

Local prejudice, appeals to in arguments of counsel, 
§ 188 

Lot, verdict by lot, § 472, p. 112 

Lottery verdict, quotient verdict distinguished, § 472, 
p. 114, n. 20 

Low voiced conferc'iice l)etwern attorneys and judge 
referring to insurance as misconduct, § 100, ii 3 
Magazines, reading from in argunu'nts to jury, § 170 
Magnifying glass, jury, use by, § 470 
Management proceedings, right to open and close, § 43, 

p. 112 

Mandamus, transfer of proceeding to civil issue docket, 
§ 24, p. 01 

Mandatory instructions to jury, § 299 
Direction of verdict, generally, ante 
Giving instructions of mandatory character, § 285, 
p. 787 

Summarizing facts, inclusion of all material facts 
in controversy, § 387, p. 1026 
Mandatory words, instructions to jury, § 327, p. 858 
Maps, 

Evidence, right to view by jury, S 47, p. 120 
Jurors taking to jury room, § 465 
Trial by court, findings, aid, | 628 
Marking, requested instructions, reading to jury, § 411, 
p. 1130 
Marks, 

Documentary evidence introduced, § 62, p. 169 
Instructions given or refused, § 405 
Master and servant relation, question for court, § 219, 
p. 504 

Material facts. Special issues and findings, post 
Matliematical calculations, 

Evidence as question for jury, § 208, p. 442, n. 78 
Rendering certain by, § 498 
Matters to bo determined In decision of court, § 603 
Measure of damages, application as question tor court, 
§ 216 

Mechanical devices, jury, use by, § 470 
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Mechanical Impossibility ac?cident could have happened 
as testified to, withdrawal from jury, § 208, p. 441, 
n. 69 

Mechanics’ Hens, order of proof in actions to enforce, 
§ 96 

Medical expenses in alimony suit, verdict, § 497, n. r>,'l 
Medical experts, putting witni^sses under rule, § 07 
Medicine, license required of institution to practice, 
question of law, § 219, p. 505 
Memoranda, taking by jurors, § 45G 
Memorandum, decision, trial by court, § 602 
Memorandum opinion, findings and conclusions in trial 
by court, § 622, n. 49 

Memory, witness n'freshing memory, credibility as 
question for jury, § 214, pp. 4S1, 486 
Mental capacity, mimlier of witnesses to cstal)Iisli, 
§ 92 

Mental capacity of witiK'ss, instructions on credibility, 
§ 276, p. 789 

Mental condition, opinion evidence admitted without 
objection, effect, § 155, n. 20 
^^erits of cause, comnn'iits in instructions to jury, § 29:{ 
Metliod, amendment or correction of findings and <'on- 
clusions of court, § 040 
Military service, 

Furlough, advancement of trial of case, § 38, n 10 
Induction as ground for iirefenmce in order of 
trial, § 88, n 7 

Permitting plaintiff to appear in uniform, preju¬ 
dice, § 52, 11 . 89 

Placing of case on military suspense calondar, g 20 
Minors, motion to strike tesiimony because of discre¬ 
pancy in testimony, § 385, n. 21 
Minutes of evidence, 

Reading on return of jury to court with request 
for information, § 475) 

Taking to jury room, § 405 

Misapprehension, calling attrition to in request for 
instruetioiis, § 895 
Misconduct, 

Cornpi'tency of jurors as witnesses to acta of jury, 
§ 528 
Counsel, 

Argument and conduct of counsel, goni'niliy, 
ante 

Waiver, § 664 
Jury, 

Answering special interrogatories In manner 
to carry out previous agreement to give 
general verdict, § 471 

Dclilauations and manner of arriving at ver¬ 
dict, §§ 462-472, pp. 91-115 
Jurors. Jury, ante 

Misconstruction of ajiccial issue by jury, objeetioii, 
waiver, § 572, p, 849, ii 90 

Misentitling action to obtain profcrcnc<* on calendar, 
§ 34 

Misjoinder of causes of action. 

Demurrer to evidence as not raising quc.stion, 
§ 231 

Direction of verdict, § 252, p. 55)7 
Misjoinder of parties, severance of caii.ses of actions 
for trial, § 9, p. 34 
Misleading instructions, 

Conjunctively stated, § 327, p, 856, n. 5 
Instructions to jury, ante 
Misrepresentations, juror, misconduct, § 462, p. 97 


Misspelling, instructions to Jury, § 327, p. 856 
Misstatement of issues in Instructions to jury, $ 346, 
p. 919 

Misstaiemerits of counsel, 

Comments on or controverting in instructions to 
jury, § 204 

Instructions to jury, § 375 
Mistake, 

Admission of facte, necessity of proof, § 58 
(.5ause omitted from printed doeket or trial list, 
§ 19 

(touiisel as to law as not iin.sconduct, § 102, p. 327 
Court in doeki'ting case, power of court, § 19 
Unanimous mi.stak(‘ of jury as basis for judgment, 
§ 506, n. 85) 

WifiK'ss, credibility as for jury, § 214, p. 484 
Mistake of law, charge submitting I'fTect of mistake to 
jiiiy, § 371 

Mistake of party, direction of verdict, § 257, p. 627, 
n. 44 
ISIi.sl rial, 

Arguments and conduct of conn.sel, 

Court’s own motion, § 15)6, p. 884 
Discretion in cure of misconduct, S 397, n. 29 
Nec(‘ssity of request, § 196, p. 38.3 
Conduct of jury, discretion of court, § 45,5 
Directing lauv trial immediately following mis¬ 
trial, § .30, n. 85 

Direction of verdict after grant of mistrial, § 200, 
p. 714. II. 49 

lOxaniination of jurors a.s to interest in insurance 
company, § ICO, n. 91 

Exhibits, failure to present to attorneys of op¬ 
ponent for examination, § 62, p. 170, n. 49 
Jurors’ misconduct, 

I’ll.scrction of court, § 461 
Mingling with witnesse.s, etc., § 457, p. 85 
Motion for, clLscretion of court, ^ .36 
Prejudicial misconduct of coun.se], § 202 
Refenuice to insurance, § .58, i>j). 143, 14D 
Failure to request ini.strial, § .54, n. 6.3 
Refusal of offer, waiver of exception.s to evidence, 
§140 

Remarks about case in proseiiec and hearing of 
jurors, § 457, p. 81 
Special issues, post 

Trial as had though mistrial entered, § 3 
Unre.sponsive remark of juror during examination 
with re.sp(*<*t to insurance, § 160 
Withdrawal of issues, § 228 
Withdrawal of juror producing, § 224 
Witiies.ses, mingling witli, etc., by jurors, § 457, 
p. 85 

Misu.se of words, instructions to jury, § 327, p. 855 
Mixed que.stion.s of law and fact, § 204 
Construction of writings, § 217 
Direction of verdict, § 2.51), p. 697 
Duties of judge, § 36, n. 70 

Reservation of questions of law for determination 
after verdict, § 222 
Time, § 210, p. 504 

Mode of poll of jury on verdict, § 490 
Models, jurors taking to jury room, § 465 
Modification, 

Declarations of law and trial by court, § 601, 
p. 415 

Instructions previously given, § 377 
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Modiflcation—Continued 

Instructions to jury, requested Instruction, § 412, 
p. 113.*] 

Notes of reporter by court, § 41 
Ke(iuested instructions to jury, § 300, p. 1100 
Money judgments, 

Amount of n'covery, design.ation and verdict, § 407 
General verdict, authorization, § 407 
Special verdi<'t, sufficiency of linding, § 001 
Words and figiires in verdict, conflict, § 407 
Moot case, instructions to jury, application to case, 
§ ;180, p. 970 

Moot issues, trial by court, findings and conclusions, 
§ 615, n. 73 

Moral obligation, jurors requesting successful party 
to recognize obligation to oi)ponent, § 400 
Mortality tables, 

Evidence, motion to strike, § 134, p. 271, n. 29 
Instructions to jinx 

Cure of error by other instructions, § 444, 
p. 04 

Ne<‘essity of request, § 302, pp. 1000, 1007, 
n. 34 

Purpose and effect of evidence, § 311, n. 02 
Ilefcrnng to as expressions of opinion of 
judge, § 284, p. 770, n. 11 
Weight and sufiiciericy as evidence, ^ 311, 
p. 828, n. 84 

Mortgages, sale in accordance with power as question 
for court, § 219, p. 504 

Mother, argument of counsel suggesting duinagi's boM'd 
on jurors’ regard for their motliers, § 102, u. 7."> 
Motions, 

Commission to take testimony, relation of motion 
to short cause case, § 21 
Court’s own motion, generally, ante 
Demurrer to evidence, legal cffeiT, of, § 504 
Direction of verdict, generally, ante 
Discharge of jury as objection to miscondiu t of 
counsel, § 19(>, p 380 

Dismissed complaint for failure of proof, receiv¬ 
ing evidence offered after motion, § 78 
Disjiosal of case by court, reopmiing case for fur¬ 
ther evidence after motions made, § 108 
Evidence, motions to strike, § 003 
Exclude evidimi'e from jui 7 , superseding demur¬ 
rer to evidence, § 220 

I'or directed verdict to be made at close of plain¬ 
tiff’s evidence, § 2.54 
Hearing and decision on as trial, § 3 
Instruct that plea is not supported, issue to be 
decided by rules of nonsuit, § 241) 

Judgment, 

As motion for directed verdict, § 253, p. COl, 
n. 14 

As superseding motion for directed verdict 
in civil procedures, § ‘249 
Distinguished from demurrer to evidence, 
§ 225 

Filing of motion as waiver of right to adduce 
testimony iii support defenses, § 255, 
p. 015, n. 44 

Findings and conclusions, § 012 
Nonsuit on pleadings, nonsuit not permissible, 
§ 238 

Nonsuit too late after judgment, § 240 


Motions—Continued 

J udgment—Continued 

Notwithstanding verdict, motion for not treat¬ 
ed as motion to direct verdict, § 253, p. 601 
Record, time, § 254. n. 09 

Hlrike evidence after judgment and entry of 
order nunc pro tunc, § 13't 
Sulisequeiit presentation of evidence, waiver 
of error, § 608, n. 13 
Misconduct, § 52, n, 35 
Mistrial, 

Discretion of court, § 30 
Moving pictures sliown to jury without excep¬ 
tion, § 149, n. 47 

New trial, conditional verdict, preventing compli- 
an<-<‘, § 485, p. 141 

Objection of verdict’s irregularity, § 525 
Pass the case, reference to insurance, § 53, p. 1.50 
Peremptory instruction, remarks in ruling, § 49. 
p. 129 

Preference in order of trial, § 34 
Preference of cause, denial of right to consolidate 
causes of action, § 33 

Questions conclusively established by evidence, 
jironouncemeiit of judgimuit, § 533 
Ileopeii case for further evidence, 104 
Kosubmission of interrogatories to remedy or cor¬ 
rect defects in answers, special findings or 
verdict, § 507, p. 338 
Retransfer of c*ause, § 26 

Separate trial, necessity of motion by joint de¬ 
fendants, § 8 

Short cause rase, relation to motion for commis¬ 
sion to take testimony, § 21 
Special issues and findings, set aside and disre¬ 
gard, i .572, p, 350 

Specifying grounds on which nonsuit is asked, 
right of plaintiff, § 239 

Stiiloi all of plaintiff’s evidence, option of de¬ 
fendant at close of plaintiff’s cas<', § 220 
Strike cause from calendar or erase it from dock¬ 
et, § 28 

Strike evidence. Reception of evidence, post 
Strike from short cause calendar, § 29 
Strike rt'ference to insurance, § 53, p. 149 
Submission of issues to jury in trial by court, 
§ 581 

Submission of sjH-*clal issues to jury, § 529 
Tux attorney’s fees as costs, limitation of iiuuibcr 
of witnesses, § 92 
Transf<*r of cause, 

Time for, § 25, p. 68 

To equity side for accounting, § 24, p. 59 
Trial by court, 

Additional findings, effect of denial, § 643 
Alter and amend finding.s, effect of denial, 
§ 638 

Amendment or correction of findings or con- 
ciu.sions of court, hearing, § 641 
Demurrer to evidence, legal effect, § 094 
Effect of motion for judgment, § 594, n. 7 
Equivalent to demurrers to evidence, § 594 
Motion for, 

Direction of verdict as presenting ques¬ 
tion of law for trial by court, S 249 
Peremptory instruction, g 600 
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Itf otloiiA—Tonf! nuod 

Trial l)y <‘owrt—flontinued 
Motioti for jiid^ent, 

A-^ iiol o(|uivu1ent to domurrer to ovl- 
doiico, S Ii2f» 

rnlltiK on, § RfM 

Mfdioii t() strike evnleiiee, .102 
KelitMi'iiig of inoliou lor siihiiiission of Issues 
t<i jury, H ThSl 

Keo|iMi ease for iiilnjfluet loii of evidence, 

{i .Itll 

Re<jn< sf for liiidiiif's, S (Jll) 

ltei|iii‘st for s)M‘cial lliidiii^s of f.ut, wifli- 
<Ii:i\val. § ms 

S11blIll>^slon of issues to jury, tune foi makiiifc. 

S.ISl 

Tiiu(‘ f«»r iiiakin); for niiK'iidiiieut or coriec- 
tioii of tindiiii's or coiicliisioiiK, ti fill 
To dismiss, thidiiiKN and eoiicliiKions, 1} (>12 
Venire de iiomi, ^ .KIH 

Veilin' fm ias <le iiomi, (•oiitents and I'oiisfnicfion, 

§ mt) 

Veniiet, extiMidivi or ivroniied by jury, S .ll.'l, n 01 
Waiver, irn‘t;ularilies and <‘rrors, d.V<, u 10 
Withdrawal of juror. It 22-1 
Motives, juror in acMniescinjr io \eii|i<‘l, {i -100, n 7 
Motor vehicles, 

Disci-etion of nnirt us to separate trials for dlf- 
ferc'til defmidaiits, S S, ii 00 
Evidence, siniilar accidents under Kiiiiiiar condi¬ 
tions, Ji l.KI, 11 . 02 

Joint trial ol act ions nr issues arisinn out of 
sniue nceuleiit, § 0, n 2.1 

Moviiii; pictures, evidciuc, motion for mistrial when* 
pictures shown to jury without exception, H 140, 

M. 47 

MultifarJousuess of biD, transfer of cause fnuii law 
to ciiulty docket, S 24, p 0,‘t 
Multiplicity of suits, 

Trausfi'r of case from one docket to another to 
avoid iniilflpliclty, it 24, ji 17 
Trial of cases lopetlier to jnoid, 5| (5 
Municipal charter, lindiiijts and eoiielusnuis, <i dll 
Mutilated docinm*iit, ofler m cMdmiee. li <52, p. 170, 
n. 57 

Name, arffiimeiits of lonnsel adtliTssiiiR iiiilividual 
jurors by umia*, S hlO, ii. 11, 40 
Naim* of witness, ni'cessity of Riving offer of proof, 

« 81, n. 95 

Nutioiiul prejudice, appc'als to in argiinuuits of coun¬ 
sel, S 1SS 
Natural laws, 

Certain result os necvssnry sequence* us question 
for jury, S P- 

Evidence conaldew'd on motion for dlifcted ver¬ 
dict, if 2.17. p. (iJS 
Nature and deflnltlou, g 1 
Nature of action, 

Iiistnictioiia to jury In submitting special Issiios. 
g »72, p. 952 

Question of law, g 219, p *104 
Statement in charge to jury, g 340, p. 919 
Nat\m* of declarations of law In trial by court, g 598 
Necessity for adoption of jury verdict in trial by court, 
g 587, p. 307 

Ni*< esslty of declurat ions of law in trial by court, g oSW 
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Necessity of presence of party or eonnsel at receipt of 
verdict, g 480 

Ni*cessity of reducing verdicts to writing, g 40.3 
Negative defeiiw*H, requested Instruction, § 395 
Negative evidence, 

('ondieting evidence, qiiostlons for jury, g 209, p. 
148 

Directed verdict, consIdt*riition on motion, g 257, p. 
ti.’kl 

Qtie.slions for jury, g 208. p. 444 
XegnliM* issues, iiistnictions to jury, g 303 
\t*giitive piegiiiiiit. 

Findings in trial by court, g 020, n. 44 
Iiiciiijsi.steiit iiiidiiigs and concliisions, g n. 94 
X«*gligeiicc, proof in form other than ns admitted, g 58, 
11 71 

NegioC". Cl edibility, consideration by jury*, g 1C2, p. 95, 
n. 22 

Now matter, 

Kehiitlal testimony, g 101 
Surrehuttal, § 103 

Kcoiieiiing case to admit further evidence, g 106 
New trial, 

Action on motion as trial, g 3 
Direction of uuilict. 

After grant of new trial, g 2»i0, p 711. ii. 49 
ApiM'til wheit* dis‘isi()ii r('s<*r\(*d on motion for 
a diiected verdict, g 2t!0, p 710 
Bvidi'iice required for grunting motion where 
ii(*w trial retiuired, g 2.58, p tJDO 
BeA’crsjil of ruling on motion to direct verdict, 
g 221 

When* court would hnve lieen authorized to 
giant a new trial, g 258, p. OlMt 
Disposition of motions iK'foro conclusion of trial, 
I 2 

Immediately lollowing inislrinl, g .'to. n .‘1.5 
Incoiisisteiil special hiidings or answers incMi- 
slsteiii uith general verdict, g 10.3, p ,3.‘W> 
Instinct Kills to piry, absi*iic(‘ of wnllen nspiests, 
g 3!)T 

Motion for. 

Jui> falling into i-rror in weighing mid de- 
I'idmg on cMdeiin*, g 2.3S 
Ei'qiiesls lor dci*lanilioiis of law pieseiiled on, 
g 001 

W}ii\ei of oxceptum, g OO'i 
Motion tor muisnit too late after motion for new 
trial made, g 210 

Nonsuit on gioiiiid that court might lu c.vcrcise of 
dLscrction grant new Inal, g 21.1, ji. .178 
Open and clow*, denial ol light, 4.1 
Power to grant on entry of judgment of dismissal, 
g 24(1, p. 580 

Prejudicial miscomluct of toiinsel, g 202 
llcmedy on denial of niorioii for nonsuit, g 247 
Heojieniiig caso for furtlior e\l<lenci* after motion 
for new trial, g 109 

Re.s<*rvation of decision, effi'Ctivc time of order, 
' g 240, p .588 

Killing on olijectioiis to evidence iH'foro ruling on 
motion for new trial, g 115, n. «W) 

Setting aside demiirier to evideinv joined in by 
demurris* and awarding new’ trial, g 2.30 
Trial hj (oiiit. 

Amendment or correction of llndings or con¬ 
clusions, S 038 
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New trial—Continued 

Trial by court—Continued 
Motion, 

Billing on request for findings, § 021 
Time of aurKMUlnient of find mgs or con¬ 
clusions, § tnib 

Newspaper reporters, ejectifin or exclusion from ctmrt- 
rooin, § ;J8 
Nevvspaper.s, 

Introduction in evideiieo in part, ^ 02, p 171 
Reports or comments on case allecting jury, § 457, 
I>. 87 

Noise in jury room, rc<‘alling jury after n'tin'inciit for 
admonition, § 478, n. tWt 
Nominal damages, 

Amount, must l>o named in vi'rdicl, if 4517 
defendant, verdict in favor of, 521 
IX'iniirror to evi(l('nc(' o\('riule(l i1 cNidence sus¬ 
tains damages. S ^rio, j) oil 
Denial of imiisuit wlicrc plaintiff (Mititled to nom¬ 
inal damages in any § 24.5, p 581, n 15 

Djrccled vm’dict, motion foi diiecled venlict for 
imminal damages, admission, 5: 255, p. (514 
Direction of AcnlK't, 

Dor plaint ilT <ni d(‘fendant’s mol ion, 257, p 
(574 

Whore right to reeiuer noinmal damag«*s only, 
it 251), i> TOO 

Ineoiisisteiit verdicts, i? ,500 
Instructions to jury, 

Additional mst ructions, iiec(‘ssily of request. 
:VX\, ]i 107(5 

Tiist riK’t loiis assiiniiiig facts, § 2S1, j> 7(50 
I’laiiitilT (‘milled to .subsliiiitial damages in 
coiitiadistinctioii to iiomiiud damages, 
§28.5,11 794 

Motion liy defendant for direction of verdict for 
iiomiiiul damages for iilaintiff, § 2.51 
Verdicts, post 

Non csl factum, sulliciency of (‘Vidcnce to warrant .sub¬ 
mission of issue to jury, § 208, ji 124, ii (» 
Nonrc.suleuc(‘, traiisfi'r of cause from one docket to 
anotli(*r because of nonresidence, § 2t, p. ,58. n. 41 
Nonresidents, dismissal against ijonrcsidiud defendant 
where dismissal against resident defeiidunt im¬ 
proper, § 245, p 5S4, n. 75) 

Nonsuit. Verdicts, post 

Notaries, Interest in acknowledgment lakmi as ques¬ 
tion for Jur.v, § 219, p .5(M5 
Notations, iiislniclions to jury, § 

Kxeeptlons, § 417 

Itofiisai of requested instructions, § 412, p. 1137, 
11. 24 

ReqiuvstcHl instructions, disposition, § 4Q5 
Note of issue, § 17(1) 

Necc.s.sity of having filed wlnm giving notice of 
Hppliciilion for prefenmee in order of trial, 
§34 

Notes, 

Evidence, 

Offer in evidence' ii.s not putting indorsement 
in evidence, § (53 

Rending on return of jury to court with re¬ 
quest for information, § 479 
Suggestioii.s to jury liy triiil c<Mirl that they may 
take notes, iirejudicc', § 49, p. 132 
Taking by jurors, § 4.50 


Notes—Continued 

Witnesses, examinntlon by opposing counsel of 
notes r('ferr('d to liy witiK'ss, § 01 
Note.s of reporli'r, modification by * onrt, § 41 
Notice, 

Adiiiis.sion of facts for use at trial. § 17(2) 
Coinmniiicat ions b.'twceii judge and jury afler 
suimiissioii of cause', § 473 
Direction of verdict without notice to opjiosite 
party, (‘xcciition, § 205 
Excefilion to ruling on evidi'iicc, § 140 
Injury, iicct'ssity of jirnof of admitti'd fact, § 58, 
11, 45 

Insliiictunis assuming facts, § 281, ji 7(50 
Instruct ions to jury, facts not n.ssiimed, § 281, p 
70!) 

Motion for .snlnnission of issues to jury in trial by 
<‘ourt, § .581 

lMa<‘mg cause on cab'iidar. § 19 
Drcfcrcncc in oidc'i of trial, § 31 
Produce cvnlcnci', failure to ob|oct notice had not 
lioou given as waiver, § 115. n i)0 
rr(*ol of actual notice on cxisfciici' of constructive 
notice, § 55, j) 158 

Recall <»t jury in (lircclioii of vm’dict. § 219 
Rosumption of trial sus]>i‘ml(‘d or adiourned, § 4.5 
Slioil caiisi'csilendnr, s(‘i\i('(‘ ot iioti(‘(', §21 
Sti'iKing ol case from (ioekc't, § 28 
Tim I l)\ court, 

Objections or c\c(‘plioiis to jimlings of court, 

’ § (5,55 

Dial iioiiee of tiuding for |»aiticular party, 
§ (502, n 11 

Pro]Mts<‘d amcmlinciit to lindings or conclu¬ 
sions, § (53H 

Rondenng of d<‘cisu)M, § <502 
R(‘o|)cu (‘use, § .591 

View or iii.spt'i tion of umtenal olgccts or 
pti‘inises, § 5SS 

Notice of trial. 11-1(5, p]» 39-13 

('ondilioii pn'c('(l('nt to jireference in order of trial, 
§ 34 

Folia, contents, etc., § l I 

New notice, neci'ssity, § 15 

Note of is.suc taking i>lac(‘ of, § 17(1) 

Parly by whom givi'ii, § 13 
Refusal to accept, § 14 
Scrvi('(*, § 14 
Signature, § 11 

Suli.scjiim'iit mullers affc'ctiiig, § 15 
Time, § 12 
WaiM'r, § 1(5 

Notice to ppodiici' dociinienlury evidence, separation 
and introduction, § 02, p. 171 
Noting of cxcejitions l)y judge, diligence lii letting 
court know of relying oii judge to note exceptions, 
§147 

Novel questions, mistrials where qimslioiis could not 
1 k‘ properly decided l)y hiirrii'd treatment, § 30, 
n 77 

Nul li('l n'cord, is,sue for court, § 219, p. 505 
Nmnlier, 

(Counsel, § 157 

Limiting for argniiK'iit, § 165 
Decisions in oiu' action properly renderablc by 
court, § 092 
IX'iiosi lions, § 04 
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Nuinbor—Pontlniiod 

InstnicJions to Jury, § 3,S5 

Jurors n‘turniui 4 ; vordkM, instniotions os to nuni- 
b(>r that rould return vonlict, § .‘i74, p JioS 
ll(Mjiifsf.s for Histnictioti.s to jury, {j ItbO 
Wit IK ssos. § {>2 

lor (‘Nc(‘])li()n to nilint; limiting numlKT, 
147 

'I'inio lor objection to Ijiuilalion of iinnilK'r, 
§ UK, p. 212 

NuinlK'rlim, 

Jiisf nif'tions to Jury, S ."{.*{2 
Keipiosts for instructions, § .‘?;»7 
Nunc pro tunc, 

Direction of verdic-t, § 2(>1, n. TS 
Motion to coirc'ct m'cokJ of jiuJipiicnit as part of 
Inal, 8 ;j 

Motion to strike* ovicicncc* aftc'i* |U(l£rm(‘nt and 
entry of order nunc ]»ro tune, 8 1^1!* 

Notic'c' of trial, serving and liliiig, § 12 
Nurse*, jici niitting pliiintifC to he* }ilt(*nded by a nurse 
in unifoiiii, iin^Judicc, § r)2, n .*11) 

Oaths, 

Coninients of jiidgi* on taking by parties. § 40, p 
i;id. n 7 

Otiic(‘r in chtirge ot inry, § 4.11 

Vi<*\v or iiispc'ction, 8 47. p 123 
Obedience of eouusc*! to orders and rulings of couit, 
eonipelling, § 

Ob.|eet of ^(*rdiet, 8 da's 

Objection, pi*reniptory iiistiuetnui to juiy, § ‘Jikl 
Objections and exec'ptioiis, 

Adinisslon of evidence, 

Waiver, 8 (Mil 
Witlidrawal, § OGl 

Ameiidinenl or oorreelioii of V(*rdiet by .1nry, 8 512 
ArgunK*iits of couiiscd, § IfKI, iiji. 3S2-.'1SJi 
Corr(*etioii of misconduct, 8 lb7 
Sustaining objection to cure misconduct, 8 201 
Obaiiging th<‘ory of (‘as(‘, trial by court, % oi4 
Coiiipidling i>arty to go to trial ovc*r his <»bj(*<*tions, 
8 50 

(’onipetc'iicy of cvidc-nn*, waivc'r, 8 <101 
(Joiiduct of trial. 8 54 

CoiT<*ctioii or aniendmcnl by court of .s{M‘cial ver¬ 
dict, aiiswc*!' or liiiding, in matters of siib- 
sluiice, § .507 

Court erroneously .sending jury back to reconsider 
verdict, \vaiv(*r, 8 1K7 

Cross-examination or re-exainination as to ob- 
jcM'tionable matter, waiver, 8 0<»1 
Direction of vcu-dicl. 

]>(‘liial oi sustaining of motion .as ground for 
objc'ct loll, 8 2rtS, ]). (>70 
Waiver of error in licMiyiiig, 8 
Docki'tiiig of cause, § 10 
Kvidcuic'c Waiver, post 

Exclusion of evidc'Jice, waiAcr or estopfiel, 8 00- 
Failuiv of verdict to comprehend nil the issues, 


S '‘O- 

Failure to object or (‘xcept, 8 48,3 
Foriii of verdict givc*n l»y judge, 8 .525 


Instruct ions to jury, ante 

Interrogatories, application to imtire c<>niplaln( 
after witlidrawal of count. 8 5.'11, n. 77 
Introduction of evidence In rebuttal, waiver. | 001, 


p. 507 


Objections and exceptions—Continued 
Invalid verdict, § .525 
Irregularity, § 525 

Denying motion to .strike improperly admitted 
evulencc, § 0<>;i 
Di.smi.s,sal or nonsuit, 8 067 
Instructions to jury, § (J70 
Waiver. 8 <>5S 
Jurors, nets of, 88 4K3, 481 

.Ttirj, objection that jury was not polled f'oines 
too [ate after ludgiiient, 8 1!H) 

Miscomliicl of couii.'sel, aiii\(‘r or correction of 
error. 8 tidl 
Nc<*essity, 8 48,‘{ 

Objei'lioii to jiislniction, effect, § .510, n f>4 
IMeadiiig, prior objection ns basis for motion for 
diri'cted V(*rdict, 8 252. p. OUO 
I{p«‘ldbm of evidtmee, post 

llofii.sal to instru<*l jury, waiver or corrcclion of 
irregulariti<*s and error.s, 8 (>71 
Ttnliiigs on evidein‘P, waiver, 8 OGO 
Secondary proof, irr(*gMlanties and errors, § GGl 
Separation of jury, 88 4.53, 525 

On opening of sealed vcrdiit, § 4S(>, p M.'l 
SjK'cial issues .ind findings. 

After jury’s rellreineiit, 8 572, p, 340, n. 81 
Charge 1o i.ssues submitted by court, § .530, 
p. 202 

Constnu t ive objections, iieci'ssity, 8 572, ii. 55 
Duplicitous or mullifarlous (pi<*stioii, 8 545 
Duty of complaining iiarty, § ,5,‘{G, p. 203 
Failure to .sulnnit, 8 530 
Form, 8 5.30, p. 202 
Ijondmg inf(*rrogatories, 8 517 
Matter other than failure lo object, 8 572 
Motion for jndginent on where irreconcilably 
iiicon.sisb'iit with general verdict, 8 504 
rri'cliision by ri'qiie.sting or consenting to, 
8 57*2 

rreparatioii and snbnii.ssion, § ,542 
I’nrpost* oj olijection, 8 572, ii, 7i) 

Kefiisnl of court to submit ■sp(*eial interroga- 
lories, tinii* when jircsciited to court, 8 .5.37 
Kecpiested interrogatories, withdrawal, 8 .5.50 
Spei-ulation on favorable answers, 8 572, p 
.3 0). 11. SO 

Subniission to jury, 8 520 
Suggestive iiiterrogatoi ies, § 517 
Time, 8 572, V **40 
Wai^er. 8 .572 
Sulliciency, 8 4S4 
Time for, 8 221 

Sustaining objection to cure iniscondnet, 8 201 
Time of tiial, d(‘rca(]ant not aiiiieanng, § 30 
Trial i»y court, 

Adiiiissitui of e^ idence. § ,502 

Argiinn'iil of coiin.sel, failiin* to hear, § 570 

Decision, 8 d0(> 

Defects in findings iind coiudusioiis, §8 (513, 0.30 
Demurrer to 4*vidcnce, 8 504 
Disniis.sal or nonsuit, motion for, § .505, j). 402 
Effect of sustaining us to findings and con¬ 
clusions, § (557 

Exbmsioii of time prt‘Hcrib<‘(i for filing ex- 
wptious to findings, § 0.55 
Filing nunc* pro time to findings, g 6,55 
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Objections and exceptions—Continued 
Trial by court—Continued 

Findings and conclusions prepared by suc¬ 
cessful party, § t>2.1 

Form and sufficiency as to findings, § G56 
General and special findings in same case, 
§ 627 

General finding that all allegations of plain¬ 
tiff's conij)la'int arc true, § G.'i3 
General objection to court’s refusal of propo¬ 
sitions of law, § 601, p. 414 
Incompleteness of findings. § 625 
Joint exception to findings and conclusions, 
§ 656 

Mode of making as to findings, § 656 
Objections to evidence, discretion in determi¬ 
nation, § 144 

Premature exception due findings, § 055 
Questioning siifliciency of evidence, § 593 
Killing on objection or 'Objections, § 592 
Saving as to findings and conclusions, § 656 
Scandalous objections, § 576 
Special exceptions to the pleadings sustained, 
findings and conclusions, 612 
Specification of error on ground of objection 
to findings and conclusions, § (550 
Submission of special issiu's to jury, § 580 
Sufficiency as to findings. § or>t> 

Uniirofcssional statements, § 576 
Variance Ix'twiHui pleadings and proof, § (tOl 
Variance of lindiiigs witli tlu'ory of case, § (J33 
View or insiu*ction of premisi^s or objects, 
P.y <‘ourt, ^ 5SS, p. 372 
Outside of Jurisdiction, § 588 
Tini(‘ for making, § 588, p. 372 
Verdict, § 485 

Apportionminit of damages, § 525 
Arguments and conduct of counsel after agreo- 
iiKUit on vi'i’ilict or afti^r verdict, § 196, p 
588 

Codefendants, § 525, n, tK> 

Correction or ri'formatioii of form, § 525 
Error or defect in form, waivi'r, § 525 
Evidence of jurors, ^ 525 
Impropi'r joint verdict, § 525 
Instruction before vi'rdict, § 415 
Invalid, § 525 
Particular matters, § 525 
Seiiaration of jury, § 525 

Sliecification of particulars in \iliich defect 
lies, § 525 

Sufficiency and scope, § 525 
Time to fake, § 525 
Waiver, § 572 

Introducing evidence after denial of motion 
for directed verdict, ^ ('>6.8 
Right to general lenlicl, § 191 
Objections to evidence. Waiver, ])ost 
Obscenity, arguimmts to jury, S 169 
Obscure instructions to jury. § 32S 
Observation by judgi', findings by court, § 634 
Observation of jurors, instructions as to application, 
§ 389 

Offer of proof, 

Certainty, § 80 
('onstnictioii, § 80 

Goparties, inadmissible as to one party, § 82 


Offer of proof—Continued 
Cross-examination, § 74 

Exception to ruling excluding offer and resting, 
waiver of everything not included in offer, 
§ 149 

Exclusion as to party for which it is competent, 
§ 82 

Excuse, § 74 

Form, requisites and sufficiency of offer, § 80 
Good faith, ne^'ssity of showing, § 81 
Impeaching evidence, § 82 
Inadmissible for purpose off (‘red, § 82 
Inadmissible in part or for particular purpose, 
§ 82 

Misconduct of counsel, § 162, p. 328 
Necessity, § 74 

Particular purpose, evidence admissible In part, 
§ 82 

Presence of jury during argument as to admission, 
§ 84 

Presence of witness or documents, necessity, § 81 
Rejection by court of its own motion, § 156 
Relevancy, coinpetiuicy and materiality, showing, 
§ 77 

Renewal of offer, § 79 
Responsiveness to question, § 89 
Right to make offer, § 73 
Rulings on ofi'i'r, § 83 

Showing grounds or ])ur])ose of admission, § 76 
►StatiMueiit or disclosure of evidence expected, § 75 
'J'lnie for making, § 7<S 
Trial liy court, § 589 
Writing, necessity, § 80 
Officers. Jury, ante 

Officers of parties, exclusion from courtroom during 
trial, § 67 

Official court rcjiortc'r, § 41 

01(1 age assistance, rcHiMjit us affecting right to pref¬ 
erence at trial, § 33, n. 47 
Omissions, 

Jiistrnctioiis to jury, ante 

Objections and exivptions to omissions of trial, 
54 

Portion of statute in instructions to jury, § 337, 
p. 884, n, 41 

‘Tr(‘i)ondcrauce”, instructions on degree of proof, 
§ 3(57 

Omnibus findings, trial by court, S 630, n. 11 
Ojieii and cl<>s<‘, 43, 44. pp. 102-113 

Added party, rigid, ^ 43, p. 107 
Admissions by defendant affecting right, $ 43, 
1» 105 

Attachnamt proc(M‘diiigs, § 43, p. 112 
Glaiiii of rigid, § 44 

Consolidation of actions, right to ojieii and close, 
<} 43, p 107 

Contract action. S 4.3, p. 109 

(hire of (uTor in (hdermining party entitled to 
right, § 44 

Decedents’ (‘stut(‘s, actions involving, | 43, p. 108 
Denial plead('d by defendant, right to open and 
clos(‘, § 43, p. 100 

Diagrams, use by counsel in arguments to jury, 
177 

Dimtion of verdict, right of plaintiff having cause 
of action admitted by defendant, $ 259, p. 094, 
n. 8 
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Open and dose—Continued 

Garnishment proceedings, 5 43, p. 112 
Insurance contracts, actions on, § 43, p. 110 
Intervenor, right, § 43, p. 107 
Libel or slander action, 43, p. lOS 
Particular actions and proceedings, § 43, p 108 
Pleas of tender or payment, § 43, p. Ill 
Rebutting statements of coun.sel, ^ l!ir» 

Right of defendant, § 43, j) 104 
State of pleadings as det<‘nniiiing. S 43, p. 103 
Time for admis.sion by d<‘fendant afTI*(‘eting right, 
M3, p. 100 

Tim(‘ for claiming right, § 44 
Trcspas.s to try title nclicm, § 43, p. 112 
Two plaintiffs each having right, order of argii 
ments, § 1(>(> 

Waiver of opening argument affecting right to 
closing argunierit, § 104 
Waiver of right, § 44 
Open court, 

(Vnnmiinications l)Otween ,indge and jury after 
snhnnssion of can.se, § 473 
Inst met ions t*> Ik* given in, § 323 

Additional or snppleniental hist ructions, § 47K 
Trial to lie held in, S 3S 
Opening statement, i? 101, pp 311-32r) 

Admissions, {? 101, j) 31S 
Amendnienf of statement, § 101, p. 323 
Arguments and eonduet of e<niu.sel, sustaining oh 
je<'(ioii as enre of ini.sconduet, ii 201 
Compl<‘t(‘ness of case iiresented, S 101, p. 323 
Const met ion, ji 101, p. 324 
Demurrer to opening statement, § lOtl. p. 380 
Evidenee, effect on, S 101, p. 317 
Failure lo oliji'ci lo evidence of purticnlar matter 
a.s not \\aiver of pr(*vioiis proper objivtioii to 
opeiiing statement, H liMJ, p 3S1) 

Issues, (‘nlargeinmit, Kil, p 313 
Nalun* and scope, ^ 1(51, p 311 
Peisoiial in.iiiry casi*. refiu’mice4o wife and chil¬ 
dren of Ilia 1 lit liT, ^ 11)1 
Pleadings and oilier matters, 

Considered l».v eonrt, ^ ItJl, ji 325 
Iteiidiiig, S 1(51, p. 313 
Pnrjiose, ^ 1(51. ji. 314 
Stafi'iiieiits as (‘Mdem-e, § 1(51, p 317 
SuhmissioJi to court liy coiismil, <} 1(51, p 323 
Siipfiort of statement liy (•^ ideiiee, § 101, p 314 
Waiver affeetiiig right to closing arguineiit. 104 
Operation and etti'ct of demurrer to evidence in trial 
hy court, § 31)4 
Opeiation of verdicts, § 521 
Opinion, 

Court, 

Exiirosslon in instructions on erodnnlity of 
tesliniony, S 27(1, j) 740 
Iiistruction.s ()ire<‘tly or imiircctly deter¬ 
mining inatlers relating to aiiioiint of 
damages, <1 283, ji 71)3 

Direction of verdict siibjeit to ojunioii of court, 
§ 201 

Instructions to jury, 

Expression of opinion on facts by judge, § 284, 
pp. 770-782 

Reading from opinion, § 337, pp. 8S7, 888 
Judge, coininents disclosing, § 41), ji. 310 
Jurors, instructions as to application, S 380 


Opinion—Continued 

l\fatfers of, special issues, refusal to submit, § 531 
Premature formation and expre.ssion by Jurors, 
miscoiKliict, § 400 

Reading from opinion In another ease ineliiding 
requested instructions as giving them to jury, 
§ 411, p. 1128 

Reference to in findings hy court, § 030 
Witiie.ss. general objection to question calling for 
expression of opinion of witness, § 123, ii. 38 
Opinion e\ideiicc. 

Admission witlioiit objection, effect, d 133 
C«niiiM‘leu< y t<i give (qilnioii, general ohjeelioii, 
S 121) 

Direction of ^e^Ilc^. § 238, p (588, ri. 03 

Party having luirdeii of proof, § 237, p. 668, 
11 30 

Failure to olijecl us waiver of olijection. § 115 
InstriK 1 ion.s assuming facts, § 282, p. 774 
Inst nictions to jury, weight and effect, S{| 200, 362 
liiniilalion of mimlM‘r of witnes.ses, H 1)2 
Objections, 

(tcnerai ohjection, § 129 
Mode of making. § 12(1 
8i)ccili(* objections required, § 124, p 240 
Trial l»y coiiri, ('Xt(‘iit received, § 38|) 

Value, motion to strike where given before quali- 
licatioii, ji 134, p. 273, n. 41 
Weight as question for jury, § 208, p, 415 
Oppre.sMoii, trial of cases logethor to avoid, {1 6 
Opprobrious cliarges iimdi* l>y counsel against oppos¬ 
ing <*onnsel in argument, f IW 
Opprolnions language, arguments to jury, § 109 
Oral adini.ssioiis, record of decree in prior suit as 
(‘vidence, § 3S 

Oral direelion of verdict, § 261 

Oral evidence Parol evidence, generally, post 

Oral in.st met ions to jury, 330, p. 863 

Modilu-ution.s, qualiJication or additions to In¬ 
struction, § 330, p. 866 

Oral motion for instructed verdict ns demurrer to evi¬ 
dence, S 228, n 27 

Oral .statements, decision in trial by court, S 602 
Oral tostiinoiiy, reception or exclusion, 72 
Order, 

Arguineiit of coniisel as between purties on same 
side, ^ 1(5(5 

Calling and Jiearing causes, 31-33, pp, 81-90 
Ad\aiic{*inent or t)r<‘f(‘n>n<'(‘ of canse, § 33 
Condilions precedent to olitaiii preference, § 34 
Destitution, 33 
Financial condition, <5 33 
Law governing, § 36 

Notice of uppii<‘atioii for preference in order 
•if trial, S 34 

Passing or postponement, § J-53 
J'i()c<H*(lmg.s to obtain preference, Ji 34 
Resetting or dejiartiire from, 32-35, 
pp. 82-i)() 

Residence of jiartios affecting, § 33 
Rigid to open and close, g 43, p. 105 
Khort cause, § 33 

Calendar causes, § 35 

Sovereign, state or public officer involved, 
§ 33 

Waiver of error, § 33 
Causes on trial docket, § 19 
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Parties—Oontlnuod 

Witnesses—('out Inued 

Instructk)ns on failure of party to testify, 
§ 312 

Introducing as vouching for his veracity. In¬ 
struction, § 276, p. 742 

Partition, failure of court to transfer cause to equity 
docket, § 25, p. 71 

Partner’s making and endorsing of note as binding on 
linn, question for court, § 210, p. 504 
Partnership, 

Account or accounting, transfer of action at law 
to ecpiity for accounting, § 24, p. 55) 

Nonsuit in favor of one defendant, new trial only 
remedy of plaintiff, § 246, p. 5^7 
Order of proof, § 98 
Passion or prejudice, 

Appeal by counsel in opening statement, § 161, 
p. 312, n. 20 

Appeals of counsel, duty of court, § 158, ii. 78, 79 
Arguments of counsel appealing to passion or 
prejudice, §§ 187-190, ftp 371 -375 
Instructions to jury, prejudice from repetition of 
same instructions, § 331 

Paternity, power of court to compel blood-grouping 
test for determination, § 40, n. 37 
Patience, judge, § 51 

Patriotic prejudice, appeals to in arguments of coun¬ 
sel, § 18S 
Payment, 

Evidence of nonpaynumt, prt4iminary proof, § 97 
Plea of payment, right to open and close, § 43, 
p. 111 

Pencil, Instructions to jury, written in pencil, § 332 
Pending motion, case not to be trh'd, § 4 
Pending proceedings, statute prohil)iting docket from 
being called on first day of session, § 19 
Pensions, 

Jurors’ discussion when not in evidence, § 462, 
p. 96 

Preference In trial on ground of destitution of 
person rt'ceiving, § 33, ii. 47 
Peremptory in.Nlructions, 

Direction of verdict. g<‘ueral]y, ante 
Instructions to jury, ante 
Peremptory nonsuit detim'd, § 225, n. 07 
Perjury, 

Comments of counsel as to own witness, § 185, 
p. 370 

Witness, coinmeiits of counsel implying, § 185, 
p. 308, 11. 86 

Permissive words, instructions to jury, § 327, p. 858 
Personal injury action, 

Age affecting right to preference in trial, § 33, 
11. 47 

Comments of counsel on failure to exhibit injury, 
§ 184, p. 361, n. 24 

Destitution as ground for preference in trial, § 33 
Joint trial of actions, § 6 
Misconduct of counsel, § 158 

Opening statiaiient, improper remarks, § 161, 
p. 313, n. 32 

Power to iMMiuit domoiistration in presence of 
jury, § 46 

Preference in order of trial, § 30, u. 7, 8 
Because of age, § 34 


Personal Injury action—Continued 
Reference to insurance, § 53, p. 150 
Reference to wife and family of plaintiff In open¬ 
ing statement, § 191 

Requiring party to post' for photographs, § 36 
Personal knowk'dge of judge, use on trial by court, 
§ 575 

Perverse verdict, 

Contrary to erroneous instruction, § 485, p. 141 
Disregard of law given by court, § 485, p. 141 
Instructions, disregarding, g 485, p. 141 
Point of Jaw, refusal of jury to follow judge's 
directif>n.s, .g 485, p 141 

Sustained by grt'ut preponderance of evidence, 
§ 185, p 141 

Illtt'rior consideration controlling, § 510, n. 1 
Philosophy, Instructions to jury on matters of law, 
§ 309 

Photograplis and picturt's, 

Comments of eouirsel in argunionts on noniirodue- 
tion of picture, § 184. ]). 361, n 24 
Counsel showing juclure of di'ceast'd child to 
inotiier on witness stand in action for death 
of ( hiid as misconduct, § 162, p. 329, u, 16 
Evidence, 

Inspection hy opponent, § 61, ii. 19 
Rigid to view liy jury, § 47, p. 120 
OlTer to introdiKM* thougli evidence not admitted a.s 
misconduct, g 162, p. 328 

Reqiie.sf iiy Juror Irom officer in charge, § 457, 
p 8(;, n 91 

Requiring party to pose for in personal injury 
aetion, g 36 

Phrasi'ology, instructions to jury, § 326, n. 36, 38 
Physical condition, 

Prefi'rence in order of trial, g 34 
Question for jury, g 219, p. 505 
Physical exuimualkui of person in presence of jury, 
powa'r of court, g 40 
Physical facts. 

Direction of verdict, eonsidmaition of fact.s in 
ruling on motion, § 257, p. 655, n. 79 
Disjiroving idaintitrs ca.se, direction of nonsuit, 
g 245, p. 583 

Evidence considi'ied on motion for directed ver- 
<ii<‘t, g 2.57, p 631 

Inference of m'giigcmce as question for jury, g 211, 
11. 47 

Instructions to jury, facts not assumed, § 281, 
p. 769 

Testimony irnpeaclied by, qui'stion of law, § 214, 
p 191 

Phy.sicul iudl.sixisition of juror, separation of jury, 
§ 453 

Phy.sical laws, evidence at variance with, refusal to 
suJunit issue to jury, § 208, ji. 441, n 70 
Pliysical objirts, use by counsel in illustrations iu ar- 
giinieiits to jury, § 177 
Pliy.siciaiis and surgeons, 

Argument of eounsel In mulpraetice aetion to 
treat defendant as he treated plaintiff, § 169, 
11. 51 

Claim of privilege' with respi'ct to testimony in ab¬ 
sence of jury, g 84, n. 61 

Demand for pliysician’s report on insurer’s coun¬ 
sel m presence of jury, g 162, p. 330, n. 36 
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Physicians and surgeons—Continued 
Evidence, 

Answer to hypothetical question, motion to 
strike, 1134, p. 277 

Motion to strike where there is nothing to Jus¬ 
tify ftndlng of probability, 8 p. 272. 
n. 36 

Striking testimony on gronnd of admission of 
disquallllcatlon, | 136, n. 19 
Expert testimony. 

General objection, f 120, n. 44 
Instructions on weight and effect, 8 290 
Opinion evidence admitted without objo<*tlon, ef¬ 
fect, 8 155, n. 20 

Opinion of ix>sRibillty, motion to strike, § 134, 
p. 276, n. 84 

Order of proof as to persons engaged In emergency 
work, 8 06, n. 88 

Reparation of Jury for senlces of physician, 8 4rht 
Witnesses, (‘ommcnts of counsel on failure of par¬ 
ty to call his own physician, § 184, p. 3<>4 
Pictures. Photograjihs and pwtiire.s, geii<‘rally, ante 
Plofvmral trial, mnvsslty of Kepuriite trial of se)»Hrate 
Issues, 8 

Plaee, questiojis for Jury, § 219, p 503 
Plats, uw' at trial, 8 40 
Plea In ul»at<‘ment, 

liirf'Ption of verdict, 

For dofeudaiit, 8 238, p. (179, n 2S 
N<‘<‘esslly of giving riglil to Introduce evidence 
lo support plea, 8 2<K), p. 713 
Verdicts, 8 6()2 
Plea In bar, 

Order of trial of issues, 8 10 
Verdicts, 8 302 

Plea of noil <»st factum, separate trial on, 8 0, p. 36 
Plea of privilege, 

Di^terminatlon of issues as (liul, 8 3 
Instructions to Jury, construct ion, 8 420 
Plea of venue, verdict, separate finding, 8 3(L’ 

Pleading of cause, separate trial of Issiu's in action, 
8 7 

Pleadings, 

Admissions, 

Dlrei'tion of verdict, § 230, p. 705, n 72 
lustructioiis on burden of proof, § 334 
Amendment, 

(Confinement of instructions to issues raised 
by pleadings, 8 381, p. 978 
Direction of verdict. 

Defects which may be cured by aiiioiid- 
ment, 8 ^32, p. 308 

Erroneous allowance of an aiiieiidiiiont, 
§ 232, p. (MK> 

Whole case prediciited on iiineiidcd c<»ni- 
plaint, 8 237, p 626, n .‘Kl 
Time for request for instructions, 8 '794, p 
1079 

CJonformIty of verdict with respect to parties' 
names and descriptions, 8 490 
Considering Issue raised by opening statement 
though not pleaded, 8 161, p 315 
Construction as matter for courts, 8 205 
Construction of verdict In coiiiiectioii with, § 521 
Containing sovoral picas, aiiplicatloii of Instruc¬ 
tions to Jury, 8 ^4, p. 984 


Pleadings—Continued 

Counsel’s right to seek lecavery on unpleaded 
theory, 8 481, P- 354, n. 48 
Counterclaim, waiver by motion for directed ve-r- 
dl(^ 8 256, p. 616 
Court’s duty to construe, 8 205 
Defective pleadings, direction of verdict, § 262, p. 
598 

Demurrer to evidence, 

Not reaching defective pleading, 8 231 
Searching pleading for facts admitted, f 233, 
p. 523 

Waiver of insufflclency of complaint, etc., 
8 231 

Direction of verdict. 

Admission of sufficiency of pleading by mo¬ 
tion, 8 255, p. 614 

Admissions in pleadings, 8 238, p. 694 
(\>nsiderntlon of pleadings in ruling on mo¬ 
tion. 8 257. p. 626 

Drimages asccrtalnsble from pleadings In evi¬ 
dence, 8 261 

EvldenO(‘ supporting rieelnpation, 8 259. p. 712, 
n. 8 

Failing to disclose defense to Instrument sued 
on, 8 258, p (580 

Mrttion <lirected against entire complaint, 
8 257, p 073 

Not directed on Issue not within scope of 
pIciKllngs, 8 2.50, p. 609 

ElimliiHtlon, dirt‘CtIon of verdict, 8 2*52, p. 609 
EvJdeiHi‘, 

Admission of evidence inodmissible because of 
failure to allege fact in pleading, 8 I'W 
Inudmlssible under pleadlngw, adinisslon on 
firomlse to amend pleadings, 8 85 
liisiifiicient to sustain plaintifT's allegations, 
dismissal or nonsuit, 8 245, p. 677 
Mode of objection, 8 129 
Necessity of introduction as evidence, 8 56 
Not iidinissible under pleading, reopening case 
for further evidence, § 106 
Not within pleading, admission without ob¬ 
jection, 8 ir*9, n. 50 

Pn'seiiting issue under pleadings requiring 
submission to jury though evidence would 
compel setting aside verdict, 8 268, p. 439 
P'Ri'ts adinittod, contradiction by verdict, 8 501 
Fnilure to read to jury, 8 3.33, n. 57 
Hearing and decision on motion as trial, 8 3 
IiiCfinsisteiit theory supported by evidence, sub¬ 
mission to jury, 8 298, p. 440, n. 62 
Instructions to jury, ante 

InKuflicieiicy, ground for direction of verdict, 
8 2.52. p 660 

Invalid pleadings, direction of verdict, f 262, p. 598 
Issues, generally, ante 

Judge calling attention to omissions, prejudice, 
8 49. p. 132 
Jury, 

Heading allegations at request of Jurors, 8 479 
Taking to Jur>" room, 8 400 

Complaint with verdict entered on It at 
former trial, 8 465 

Justification in libel or slander action, right to 
open and close, 8 43, p. 108 
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Plead i ngs—Cont! mied 

Motion directed to pleading, case not to lie tried 
lx'for(‘ disposition, S 4 

Motion for direction of vio'dict on one count as 
abandonment of the other counts, § 255 
Motion for dismissal or nonsuit, 

Consideration of facts pleaded and admitted 
as estahlisli<>(l, S 244, p. 508 
Not testing legal siiiiieiency, § 242 
To test sutficiency of proof to sustain valid 
complaint, ^ 258 

Motion to strike (‘vidence ndevant to cwints of 
eoinplaint withdrawn, 51 135 
Newsjiapers hy jurors, ^ 457, j). 87 
Nonsuit for failure of evidence to support material 
allegations of complaint, § 245, ji. 577 
Opmi and close, right as dejieiahMil on state of 
pleadings, § 43, p. 103 

Party’s right to have liis pleadings before the 
court and jury on the trial, § 3<l 
Pretrial order sujiersi'ding, § 17(2) 

Prior ohj(‘ction us basis for motion for dire<-li<ni 
of verdict, § 252, p. dOD 

Question of determining luirdiui of ju-oof for de 
termination iiy trial court on pleading',, 207 
RiMiding in opi'iiiug stutenu'iit, § l(»l, p 315 
Reading or commentuig on in arguments to jury, 
§ 172 

Recast on transfer of cause from <nie docket to 
another. 35, p 70 
Reception of ('Videiici', ^ 50 

Sending jileading to jury, objection or exception, 
§ 484 

Separate trial of issues raised, ^ t», p 34 
Service or tiling of new pleading, etc. lauv notice 
of trial, § 15 

Several causes of action, deninner to evidmicc* re¬ 
fused if case for jury is made on any of <-auses. 

§ 235. p 541 

Several counts or pleas, ajiplication of instnn*- 
tions to jury, § 381, p 081 
Short form, motion to exi'liide evidence on failure 
of defendant to make his pleadings and pruof 
conform to statutory reguiroments, <1 237 
Special issues, 

Conformity of answers, § ,501 
Consideration where ansuio-s 1<» sjmm iaJ in¬ 
terrogatories inconsistent with general 
verdict, § 504 

Construction in light of, S 500 
Findings, supported l>y, § 501 
Necessity of support in, 531 
Not raised by, submission, 51 531 
Reference, 541, p. 28.3 

liespoiisiveiiess of answers to iileadings and 
evidence, § 501 

Special verdict, construction in light of, § 50{t 
Siifticiency, motion for iiereuiptory inslniclion 
ti'stlng sniricicncy, § 255, j) 000 
Transfeu' of case from one docket to another de¬ 
termined by Jileading, § 24, p. 60 
Trial by court, jiost 

Ultimate facts pleaded, statement in instructions 
to jury, S 340, p 017 

Variance between evidence and pleading, general 
objection to evidence, § 125 


Pleadings—Continued 

Waiver of reliance on facts by failure to Incorpo¬ 
rate or refer to in opening statement, § 101, 
p. 317 

Withdrawal of juror for evidence at variance with 
comjilaint relied on, § 224 
Poetry, arguments to jury, § 10!) 

Poiiitedness. Deflnitenc'ss, generally, ante 
Point of law, 

Jndg<‘’s dirc'ctions, I'c'fusaJ of jury to follow, per¬ 
verse verdict, § 485. p. 141 
Resc'rvation for deterniination after verdict, § 222 
Verdict subject to ojiinioii of court, § 4S5 
Politic'al activitic's, counsel, rc'ferc'iU'C to ns misconduct, 
§ 15<). n 86 

Poll of jurors Vcu’dict, jio.st 

Positions, instructions on failures to call as witness, 
§ 271, n 76 

Posting notice of tiial, § 14 

PostponcuiK'Hl, rc^jily hy adverse jiarty on reojxuiing 
ease for further c'videuee, § 111 
Povc'i ty of party, referc'iice to in argummits of counsel, 
§ 1!M) 

Poverty of plaintilT, suggestion to jury as induceuicmt 
to agree* on Ncodict, 181, ji. 132 
Prayc'r of complaint, trial i>y court, iiiuliiigs and con- 
cinsions, § 615, n 62 

PrcmignimMit reepmst to charge', withdrawal after 
granting, 51 378 
Prc'fc'rcnc-c dockc't, § 33 
Preferc'iicv in trial of case, § 33 
Conditions jirecech'nt, § .34 
Proc'CHMiings to cibtain, § .34 

Pic^fcrcac'c of court for jury tiinl or verdict wlu're 
both parties moved for directed verdict, § 256, p. 
6*10, n 76 
Prejudice, 

Arguments of counsel appealing to passion or prej- 
udlec, §5) 187-100, pp .371-375 
(Vtmments of Judge tcmcling to create, § 49, p. 125 
l>i^mi.ssal without jirejudice on failure of proof to 
make out prima facie c ase, § 230 
E^idenc•(‘ exciting undue prejudice as question of 
fa <4, 5i 206* 

Iiisuranc'c or other indemnity, showing or sug¬ 
gestion, 5i 53, i)p. 140-1.54 

.Tury, c'ontrol of conduct and argument of c*ounseI 
to prevent, § 158 

Miseoiidiict of eounsc'l, cure, § 202 
Motion to strike prejnciieial evidc'iic'e, § 134, p. 260 
Ordc'r for sc'jniratc' tiials to avoid, 5i 9 
Qnesticuis, statements or jiroffers in bad faith by 
c'ounsel, § 162, p. ,329 

Rc'versaJ of discTetion as to term of trial, § 30, n. 
37 

Veilin' do nc*vo, § .568, n. .3 
Prejudic ial c'rror. 

Compelling party to go to trial over his c)l)j(‘etion, 

5i 30 

Failure to transfc'r eansc' from law docket to equi¬ 
ty doc-kc'f, § 24, j). 50, n. 4‘) 

Preliminary facts, questions for trial court relating to 
evidence, § 206 

Preliminary proceedings, invgularities and errors, 
w'uiver and correction, § 058 
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Pn‘mature, 

Acts and proceedings, 

Direction of verdict, S 260, p. 715 
Motion for nonsuit, ^ 240 
Formation of opinion by Jurors, misconduct, § 460 
Objection to introtiuclion of evidence, § 11J> 
Requests for instructions to jury, § 304, p. 1077 
Premature action, direction of verdict on ground of, 
§ 252, p. 599 
I*rematur(‘ motion, 

Directed verdict, § 254 

Si'parute legal and ecjuitable issues, § 0, p. 35, n. 74 
Strike cvKlencc. § 139 

Preparation and formulation of verdicts, § 492 
r*reparation of findings and conclusions in trial by 
court, § 622 

I’reponderance of evidence, 

(Yuiflic't of evidence, question for jury, § 209. p. 451 
Direclion of verdict on defendant’s motion where 
evidence preponderates In favor of plaintllT, 
*1259, p 705 

Dismissal or nonsuit, plaiiitifTs failure to sustain 
his eouteiition hy fair preponderance, § 245, p. 
577, 11 92 

Iiistruetioiis to jury, ante 
Question for jury, S 20S, p 410 
Prepoudc'rnnee of probabilities, questions for jury, 
§ 200, p. 451, n. 13 

Prescription, separate trial of plea, 15 9, p 35 
i*res(‘nee, 

Absence, generally, ante 
Attorneys, ante 

Bystanders and lnterest(‘d iiersoiis, !5 351 
Judge, § 37 

Vh‘W or iiisiM‘ction by jury, ^ 47 
Jury, ante 

Other pers4)iis hi jury l•<»olu, 8 457, p HI 

Parties, ante 

Representatives of jiarties at view by jury. § 47, 
p. 123 

Stenographer or reporter througlamt trial, ^ 41 
"Witnivsses, lu'cessity for ofbM of jiroof, S 81 
Preseiitatioii of evidence, § 1(52, Jip 325-3.30 
Preservation of decision by court, iiioliou to di.sinis.s, 
§ 246, p. 585 

Preservation of right to go to jury on denial of motion 
for direction of verdict, § 256, ji. 6J6 
Presumption on presumritioii, siitli<'ienc.v of evidence to 
take cas(‘ to jury, § 208, p. 430, n 69 
Presimiptions, 

Assent of juror to verdii't read in court, <i 1S7 
Causes placed on docket in pursuance of la\^, § 19 
Clerk performed hi.s duty with resjicct (o makiug 
copy of trial docket, etc., § 18 
Conflict Ix'tween ovideiici' and presumption, con¬ 
sideration in ruling on motion for dire<*tt*d 
verdict, § 257, p. 6t53 

Coiisi(i(>raliou on motion for dismissal or nonsuit, 
§ 244. p 560 

Counsel, consent to rendition of seali'd verdict in 
judge’s absence, 8 488. n. 13 
Court pL*rforiii(‘(l duty in making copy of trial 
docket, § 18 

Death from absence, instructions assuming fact.s, 
S 281, p. 760 


Presumptions—Continued 
Demurrer to evidence, 

Demiirree entitled to benefit of all reasonable 
presumptions, § 234, p. 532 
Evidence considered, § 233, p. 528, n. 32 
Dlroetion of verdiet, eonsideration, ruling on mo¬ 
tion, § 257, p. 063 

Dismissal and nonsuit, plaintiff’s ease rests on 
presumption rebutted by plaintiff’s own evi¬ 
dence, § 245, p. 575, n. 76 

Disputable presumption, que.stion for jury, § 208, 
p 417 

CiMieral vi'rdlots, § 521 
liistrmtituis to jury, ante 

Jury not presunu'd to know the law, § 462, p. 92, n. 
75 

Jury obeyi'd Instruction of court to disregard re¬ 
marks of counsel, § 198, n. 41 
Know ledge of jury of Insurance coverage, refer- 
(*nce to iiisiiraiice as error, § 53, p 144, n. 63 
Limilatioii of purpose by court, § 87, n. 1J1 
IMolioii to reinstate case aft(‘r nonsuit, § 248, n. 44 
Nonsuit (leni(‘d by pr(‘auuiptioiis from evidence 
are .milliment to prove allegations of eom- 
plaint, § 245, p. 580 
Questions of fact for jury, § 212 
Ri'biittal, iiistriicllons to jury, § 308 
Retereiice to in oiiening statement, § 161, p. 312, n 
17 

Sanity, 

liistriuMon as to burden of proof, § 209, ii. 03 
Beiei'lion of (‘viden(*t‘ to prove, § 58 
Sjiecial isMK's and lindings, 

Against gmicral verdict, § 564 
Correction of (*rroneous inferences by Jury, 
§ 48.5, p 142, 11 11 

In ai<l of siieeial findings or answers to siK'cial 
interrogalorie.s as against general verdict, 
§ 569 

Iiieonsislciicy, indulgence, § 564 
Negative fiiidings, § 5.55) 

8iibmi‘-sioii of c*mise to trial by court on case 
stall'd, § 578 
Trial by euurt, post 
Tret rial calendar or list, § 17(2), n 54 
I'n'lrial coiif(*r<'nc(', § 17(2) 

Pretrial jirociMlure, § 17(2) 

Means of diseovery of truth before trial, § 1, n. 20 
Price's, 

Fictitious price's as qiiestiein feir jury, § 219, ji, 506 
Ile'nrsay ('Vide'iie-e admitteel without eibje<*tion, 
§ 153, n. ti 

Priiiia faede' and ceme-bisiAe pre'snmption, instructions 
hi jury falling to di.stingiii.sh, § 354 
Piiina facie' ease*, 

Demiirre'r to evidence sustuine'd when ovielence 
deies not show iiriina facie* case, § 235, p 537 
Diree'tieiii eif ve*rclict, § 25H, p. (182, n. 43 

Failure* to reliiit prima facie case, {i 258, p. 688, 
n. 61 

Nei .substantial evidence to overcome prinin 
fae-ie* e-ase*, § 258, p. 689, n. 71 
Re'ase)iiable men might differ as to whether 
prima facie case made* eiiit, § 259, p. 709, 
n. 5K) 

Dismissal ein establishment eif case against one de¬ 
fendant, § 245, p. 584, n. 79 
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Prima facit* case—Continued 

Establishment as question for jury, § 208, p. 416 
Necessity l)efore defendant is required to adduce 
any evidence, § tM, n. 03 

Power of court to withdraw case from jury, § 208, 
I). 43S 

Refusal to grant motion to strike evidence where 
plaintiff’s evidence fails to make prima facie 
case, § 237 

Without oi>i)osing evidence, direction of verdict, 
§ 258, p. 077, n. 10 

Prima fade evidtuicc, instructions staling certain 
facts to be prima facie evidence, § 2 sr>, p 707 
Principal and surety, oix'ning statements of counsel as 
evidence, § 101, p. 317 
Prior pr<)<‘(‘edings, 

Commmits on in arguments to jury, § 170 
Direction of verdict for inconsistent testimony at 
prior trial, § 252, p 506 

Effect of motion for direett'd verdict, H 255, p 015 
Private communications and i-onfcn'm-es lKdw«‘en 
judge and one of counsel or witness, § 51 
Private submission of question of <'ompetency of qii<‘K- 
tioris to witiK'ssi's, S 102, p 328 
Private trials of issues in certain actions, § 38 
Privilege, 

Motion to strike evidence privih'ged, § 134. p. 270 
Opening stahanent, § 101, p. 311 
Party to testify in his own behalf, instructions, 
^ 271 

Refusal to waive privilege, comments of couns(d, 
184, p. 300 

Testimony as to transactions or (*ommunications 
with deced<'nt, instructions, § 271 
Walv(‘r of statutory pnvil<>ge in permitting an 
otherwise incompetent witness to testify, in- 
sl met ions, § 271 
Privileged communications, 

Admission without objection, consideration, S 152 
I’hysician and iiatnmt, comiiK'nls «>f counsel on 
failur(' to product' witiu'ss, IS I, [i .305, n 50 
Privilegt'd tt'stimoiiy, iieces.sity of oftcr of proof, ^ 74, 
11. 4 

Privy vt'rdict, 

Court, tml of ht'fore judgt', § 485, p. 141 
Public will'll court adjourned to judge’s diamlK'r, 
§ 485, p. 141 

Seert't from jiartii's until atlirnicd in court, § 4K.5, 
p. Ill 

Probabilities or inijirobabilitu's, evidt'iice as tpiesliou 
for jury, § 208, p 443 

Probable cause, facts relied on as question hu* jury. 

211>, p. 500 
Probate jirtict't'dings, 

S ‘parate sliilcments of law and fact. § 024 
Traiisft'f of caust' from iirobute calendar to civil 
calendar. § 24. iip. 55, 50 

Trial of issues aftt'r transfer of case to trial cal¬ 
endar, 25, p 70 

Probative evidence, sutlicieiicy to take case to jury, 
§ 208, p. 434, n. 17 
Probative facts, trial by court, § 630 
Probativt* force or value of evidence, 

Deuiiirrt'r to t'Vidt'iice sustained where proof is 
lacking in probative force or value, § 235, p. 
537, n. 00 


Probative force or value of evidence—Continued 

Motion for nonsuit, evidence to be given full pro¬ 
bative force, § 244, p. 559 

Proct's.s, 

Transfer of cause before issuance of process, § 25, 
p. 69 

Trial of cause after return day fixed in proct'ss, 
§ 31 

Profe.s.sioiial opinion, objections to evidence, § 124, in 
250, n. 37 
Prolixity, 

Instructions to jury, § 3.35 

Pleadings, stateuK'nl of issues by court without 
rt'ading Iht' jilcadings to jury, § 347, p 922 
Proof Evidence, generally, ante 
Propriety of action as question of law, § 219, p. 504 
ProsiKictivc damages, instrudions to jury, 

Pure of error by other instrudions. § 4:46, p. 70 
Nect'ssity of reqiu'st, § 392, j) 1061, n. 87 
Province of court and jury, 

Instructions to jury, geru'rally, ante 
Questions of law and fact, gt'Ut'rally, post 
Undisputed facts, recital by court, ^ 5.'t,3 
Provisional rest, motion for dirt'cti'd verdict, § 254, 
11. 69 

Proximate cause, ('vidence, giving part in chief and 
part in ri'lnittal, {i 102, ii, 94 
Public olTieers, prcft'rence in order of trial, § 33 
Public policy, 

Adinis.sion of evidence, Irr(‘gulariti('.s and errors, 
§ (561, u (16 

Direction of vt'rdict, ^ 258, p. 677, ii. 19 
Exfhisioii of public from courtroom, § 38 
liiipt'aciiment to vt'rdid by jiiior, § 523, u 58 
Public rt'coids, trial by court, tindings, aid, § 628 
Ibibliealion of notice of trial, § 14 
PubheutKui of tt'.stlmony, privatt' trial of issues in 
et'i’taiii actions, § 38 

I'ublieatious, reading or stating fnmi in argunu'iits to 
jury, § 17(1 

Publicity of ju'oct'ccliiigs, 38, 39 

Punctuation, instructions to jury, orror.s, § 327, p. 855 

Puiiishmt'iit, 

.lurors, conduct mt'riting, § 457, p 85 
Party, wiliu'ss, ni bystaiiiler. misconduct, § 52 
PimiliNt' damages. 

Arguments of counst'l rt'ft'rring to wealth of de¬ 
fendant, (1 196 
In.stniel ions lo jury, 

Additional iiisn uetions, iieet'ssity of rt't|in'st, 
^ 393, p 16715 

As to nnumnt of recovery, ^ 285, p. 794 
Assuming tacts, § 281, p. 7(>1 
Uoiistruetioii of instnudioiis as a whole, § 439 
Pure of error by otht'r instructions, S 446, p. 76 
Form and t'fft'ct of vertliet, § 322, n. 2 
Reft'reuee to in aigunieuts of counsel, § 192 
Separation, vt'i’ilict, S 568 
Spt'cial issut's, gem'rally, iiost 
S[M'cial vertlict, siM'cifying. ^ 551 
Verdict, § 5{K), n 53 ; §§ 561. 521 
Pni'iMJse td tleclarations of law in trial by court, § 598 
Purposes and objects of trial, ii 1 
Putting witiM'Ss under rule, § 65 

Pyramiding the inferences, province of jury, § 211, 
n. 52 

Qualitications. Witnesses, post 
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QuaRl-crimlnal procotKling, comnionts of counsel on 
fallnre of defendant to testify, $ 186, n. 22 
Questions of law and fact, §8 203-224, pp 4<).'t-ni3 

Admissibility of evidence as question for trial 
court, 8 207 

Admissions, snffl(‘l('ncy of evidence on issue for 
submission to Jury, § 208, p. 427 
Amoiml of evidence required for submission to 
jury, 8 2(XS, p. 421 

Amount of recovery, question for Jury, 8 21<i 
Aiisw(‘r iu <*qulty raising queKtl<»n of fact ns 
ground for transfer of action lo law kMo, 8 24, 
p. «H 

Answers by Jury In e<iuity <*)iHes, 8 48.*; 

Bimien of proof, qtiestlon for trial court on the 
l)lea(lines, 8 207 

Glrcunistantiul evid(*nco, sufficiency of evid(*iice 
for submission to jury, 8 20S, p. 427 
Conflict iuR evidcinr, 8 200, p 44.7 

Contiict witli iiliysicnl facts, withdrawal frimi 
jury, 8 208. p. 441 

Credibility for Jury, 8 214, pp. 487, 4W) 

Issues of fact, denial of iiousiiit, 8 24.'>, p 582, 
11. Tri- 

Party or liitcrrsted p(‘rson, question for jury, 
8 215. p 400 

Siibinissinii of issues or facts to jury, $ 200, 
I) 451 

Construction of verdict, 8 521 
Correct ion of testimony by witness, crediiilllty 
(lU(»stioii for Jury, 8 214, ji. 41K) 

Counts, withdraw'al from coiisKlerntlfm of jury, 
S 223 

Credibility of witiiesm's, §8 213-215, pi». 475-HiO 
Parties or persons Intei-csled In cv(‘iit, qiu's- 
lioiis for jury, 8 215, pp 403-t!i0 
Curing improper remarks or conduct of judgi', 
8 659 

Defenses, withdrawal from consideration of jiirj, 
8 223 

Demurrer to evidence, g(*iH‘rjiily, ante 
Difr(‘n'iit wItiiess(»H contra diet lug party or in- 
tercsl(*d witness, questions, for jury, § 215, 
p. 4m 

Direction of verdict, motion for as (‘luilleiigliig of 
right to go lo jury, § 255, p <M)i» 

Discretion of court as to submission of muse to 
jury, 8 36 

Disregard of testimony of parly or witness liiter- 
esp*ii. bubuiission to jury not re<numl, 8 215, 
p. 405 
Evidom*e, 

Justifying setting aside of verdict, submiSNloii 
of case to jury, 8 2(tS, p 430 
Qiiestiona ndnting to, 88 206 212, iip. 407-471 
SupjioTtliig part of issiios, suluulsslon to Jury, 
8 208, p. 440 

Warranting reasonable difference of opinion, 
submission to jury, 8 208, p. 435 
Facts, special verdict, 8 485 

Failure to question sufflcleiicy of evideiici* ns con¬ 
ceding there is question of fact for Jury, § 221 
Foreign laws, 8 218 

Good faith, question for Jury, 8 210, p. 503 
Imjieached or discredited imrty or Interested wit¬ 
ness, question for Jury, 8 215. p. 499 


Questions of law and fact—Continued 

ImiNisslblo or liiifinibabli* evidence not for Jury, 
8 2f)K, ]i 441 

Iiirauts, credibility of testimony, question for Jury, 
8 214, p. 466 

IiifenMiees from evidence, 6 211 
Inher(*ntly Incredible or Impossible testimony, 
question of law, 88 214, 215, pp. 491, 408 
Intent, question for jury, 8 210, p. .502 
Interpr(‘tatioii of written instrument, spi*elal is¬ 
sues, 8 5.31 
Is.siies, 

Sniuiiltted to Jury, 8 5.31 

Witlidrnwiil from (‘oiishh^ratlon of jury, 8 22.3 
.liidges of law and fact. 8 2<X3 
Knowledge, question for iury, 8 210, p. ,503 
Legal suHici(‘iu*.v of evidiMio' to take the case to 
jury as (pieNtion of law, § 208, p. 417 
Litigated facts, condiisioii of Jury, 8 48,5 
Misc(‘llnneous questions, 8 210, pp. 502 506 
Mistrial, witlidruwnl of 1 ssiu*b, § 22.3 
Mixed (iiu‘stlous of law and fact, 8 2tW 
ronstructioii of writings, 8 217 
Dirt'ction of verdict, determination on motion. 
8 257, p. 628. 11. 5t) 

Reservation of qiK'stlons of law for determi¬ 
nation after virdlct, 8 222 
Tiim*. § 210. i>. 504 

Motion for nonsuit t(H) lute after case submitted 
to .jury, 8 240 

Motion to stilke evidence, sulmiission of right to 
recoviT and ii»‘asun* of recovery after adverse 
ruling, 8 2.37 
Negali\(‘ evidcrut*. 

Conflicting e\ idt*uc(‘, qiiestious for Jury, 8 200, 
I) 448 

Question for Jury, 8 208, p. 444 
No disput(‘d facts for jury, grant of nonsuit, mat- 
t(*r ot law, 8 21.5, p. ,578 

Noiisiiit dciiHHl when* th(»re are disputed ques¬ 
tions of fact, 8 215, ]). 582 

Obj(H'tioii.s to argiiineiilK and eoiiduct of counsel 
after subiuissioii to Jury, 8 IWi, p|). .387, 388 
Otlmr (|iicslioiiK of law and tael, 8 210, Pb 504 
Part of is.sucs supiiorted l>y ('videiice, submission 
ol case to jury, 8 208, ]> 440 
Parties, evi(i(*ii(v suiiiMirtliig cause against one 
or more coparties, sulmiission to Jury, 8 208, 
p. 440 

Parlies fir persons interestc'd in event, eredildlKy 
and weight of testimony as for Jury, 8 215, 
tq>. 403 4!«) 

Place, questions for Jury, 8 210, p. 503 
i’leadiiigs, qui‘stlfins ri'hitiiig to, 8 20.5 
l»rcliiiiinary or introductory qu(*Ktions of fact, 
8 207 

Pn‘|«>iiderance of evidence, 8 208, p. 410 
I’rcsuniptifuis f»f fact, f 212 

I’rinni facie ease made by (*vidcnce, submission to 
jur>. 8 20K, p. 437 

ProiialiiliMcs or improliabllitles, province of Jury, 
8 208, p. J43 

Pn>b,itivc sufllci(»noy of evidenc<» as question for 
jury, 8 2(»«, p. 41(i 

Proprli'ty of action not question for Jury, § 219, 
p. 504 
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Questions of law and faet—Continued 
Province of court or jury, 

Couflictinp:, contradicted or controverted evi- 
d('HCo, § pi> •i4r)-4oa 

Uncontroverted facts or evidence, § 210, p)). 
4r>:i-4<*,4 

Weigiit and sufficiency of evidence, § 208, pp, 
408-410 

Refreshed recollection of witness, credibility ques¬ 
tion for jury, 15 214, p. 480 
Itefnsal to submit issues to jury as direction of 
V('rdict, § 201 

ReoptuiiiiK cas(‘ for further evident after sub¬ 
mission to jury, § 100 

llequests for submission of issues to jury, § 220 
Iles('rvatlon of fpiestions of law, § 222 
Scintilla rule for test of sufliciemey reciuiriup: 

submission of issues to jury, § 208, ]> 422 
SoiiK' evidence tending to supjiort veidiet. submis¬ 
sion to juryi S 208, p. 428 

Sp(‘eial interrogatories, pridiinlnary submissi«ui, 

§ r.20 

SiM'eiul issues, § r44 

Kvidemee to supjiort, § n.'U 
Immat(>rial, § TioS 

Ohiectioiis and ('\ceptions, § 572, p. 240 
Submission or witlidrawul of eaus(> of netion or 
deb'use, § 208, ji 428 
Submission to jury, 

Argummits of eounsel to jury, ^ 172 
I)ef(‘ii(laiit sued in solido, § 20 
I'ower of court, <5 208, p. 4n» 
lTncf»iilrov('rt('d facts or evidcuK'e, § 210, 
pp. 401-470 

Substantial eviden(‘(‘, submission of ease to jury, 
§ 208, p 425 

Ruflicleucy of (u'ldiuice for submission of issiu' 
to jury, § 208, j»j) 422, 421 
Taking easi' from jury on plaintiff’s opening state¬ 
ment, § 101, p 218: § 101, p. 220, n. 18 
Time, questions for jury, § 210, p 502 
Trial by conn, post 

ITncontradicted evidimci', withdrawal of eoiints, 
issues, (*tc.. Irom consideration of jury, 222 
Uneontrailii'ted ti'stimoiiy, 

(Teiiibility (pieslion for jury, § 214, ji 480 
Party or iiitm'i'sted witnes.s, ijnestions for jury 
§ 215. ]). 405 

Submission to jury, § 215, ji 4t)5 
Unconlroverted facts or iwidence, § 210, jij). 452- 
470 

Uiisoiiiid mind, eredibility of witness as question 
for jury, § 214. ji. 480 

Vm-dicts, sjiecial interrogatorh's or fiiidiiigs, <5 528 
Weight and siirtieieiicy of evidenci*, pnniiicc of 
court and jury, § 208, iip. 408—145 
Withdrawal of cause of action or defense from 
jury. § 208, jip 41!t, 428 

Withdraw al of (‘ounts, i.ssnes or defeiis(‘s from coii- 
sidi'ralioii of juri, 8 222 
Withdrawal of jurors. S 224 
Writiiig.s, construetioii for court, § 217 
Quo warranto, transfer of cause from one doeket to 
allot 1 mm. § 24, p 58, n. 41 

QuotiiMit vm-dict, arguniiMit of counsel suggesting, § 11)2 
Uncial prejudice, appeals to in arguments of ciumscl, 
S 188 


Raillery, arguments to jury, § 169 
Rate of interest, verdict, stated with certainty, § 498 
Readiness for trial, discretion of court as to with¬ 
drawal of announcement, § 28 
Reading, 

Affidavits, dejiositions or transcript of stenog¬ 
rapher’s notes in arguments to jury, § 175 
Books or piihlication in arguments to jury, § 17G 
Depositions in aigiunents to jury, § 175 
Instnietioiis in argummits to jury, § 172 
Instructions to jury, § 222 
Burden of proof, S 254 
Misreading, § 277 

Bead (ogi'tlu'r as a w hole, §§ 420-440, jip. 11-22 
T^aw hooks ami dt'cisioiis in arguments to jury, 
§ 171 

T^aw' in arguing to jury, § 171 

liaw’ rejiort or liook in request for instructions, 
§ 205 

Notes of ti'stiinony bv judge to jury, § 249 
Opinion of appellate cmirt, eommeiits on jirior 
proeiMslings in aigunuMits to jury, § 179 
Pleadings. ^ 1«;9 

AigiimiMits to jury, § 172 
liistnietioii to jury, § 247. ]) 919 
U<'(|uest(‘d instnietioiis to jury, § 411, p. 1120 
SeuMititic autboritM's in arguments to jury, § 176 
Statutes, ordinances, (Me. in instructions to jury, 
§ 171 . 8 227, p]> 8S1-8S9 
Transcript ol stenograjdu’r’s notes in arguments 
to jury, 15 176 

Beady si'Ctioii, deliiied, 20 
IhMil estate. 

l>(*seiii»tion ami jtn'y vewdiet, suffiiMeiiey, §490 
Lien ol viM-dict, S 521 
Hjieeial is.siies, 

Boiiiidaiy dis.TMite, § 545, n. 85 
Limitation tith', § 545, n 82 
ReargniiMMit of casi' to jury, § 16)-4 

“Beasoiiable satisfaction", instructions on degree of 
jiroof using term. 15 267. ii 75 
Keasoiis, instnn'lions to jury, stating reasons for giv¬ 
ing or refusing, § 244 
Bebiike. 

I’arty, witness, or b.\stand(‘r for eoiiduet, § 52 
WitiM'ss by jiidgi'. 15 49. j) 128 
R«4aike of eoiiu.sel fur improiier condnet, §§ 49, 199 
t’uro of prejudicial luiscondnet, <5 202 
Kelmttal, 

('uiiiulati\e e\idence. § 101 
Evi(l(Mie<‘ in ebbff on ri'buttal, § 102 
liiipeaebing (‘vid<Mie('. § 101 
Ineoiiipcdeiit or improiier evidiMiei', § 101 
Iiitrodnetioii of (W ideiice in eliief wbich would 
have been prop(M‘ in rilaittal, § 99 
Introdiietioii of rdmttal e\ldenee on case in chief, 
55 101 

Motion to strike ('vid(Mie(‘ after iilaiiitiff’s tosti- 
iiioiiy in n'buttnl, § 129, n 71 
Nonpayment, 55 97 

I’resumptioii !>y defmidant’s nn< ontradiet(‘d (w i- 
deiice. question for jury, § 212 
Reply or surri'lnitt al, § 102 

Statements by counsel in opiMiing or closing argu¬ 
ments, § 195 

Recall, witness, comments of counsel on failure to re¬ 
call, § 184, p. 366 
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Reception of evidence, §§ 55-lt56, pp. 155-304 

Acceptance of court’s rulings by counsel, § 162, 
p. 327 

Affidavits, introduction in evidence, § 50 
Agents of parties, exclusion from couitiooni dur¬ 
ing trial, § 67 

Agreed statements, necessity of proof, § 57 
Agre(‘nnMits, iutrodnctloii of evidence to contradict 
existence', § 5J> 

Attoriu'ys, exemption from rule excluding wit¬ 
nesses from courtroom, § 67 
Bills of i)articiilars, necessity of iirodnction in evi¬ 
dence, S 56 

CollatiTal fact, limiting iminiM'r of witnesses to es¬ 
tablish, § 02 

rollal(*ral matters, proof, § 55, p 158 
Compelling calling of witnesses, § 71 
Computation of unniber of w’lliu'ssi's who may be 
called under limitiitioii order, § 02 
Conditional admission, 

Itepetitioii of obji'ction, § 122 
St liking l».v conit of its own motion, § 156 
Confronting wilnessi's, light of paity, § (»() 

Consul I at ion by connsi'l w’lth witness under rule, 
8 65 

CopartK's, admission against one party, siieeial 
motion for consideration against other paitj, 
§.SS 

Court’s own motion, excluding or striking, § 156 
Cross-examination to be accorded at taking of evi¬ 
dence, § 55, p. 157 
Cumulative evidence, § 61 

Demurrer to (‘videiice as not raising (piestion of 
propriety of introduction, 231 
rk'posjtions, reading, § (>4 
D.scovery of witness after rule, § 05 
Documentary evidence, 61-(53, pp 166-172 
Manner of introdnetion, }( 62, iip. 168-171 
M'ltters included in olTer, jt 63 
Oder of entire dociiiiieiit, |i 62, p. 170 
Waiver of formal introduction, § 62, p 170 
Doubtful admissibility, exclusion, {| JK) 

Fiitect of admission of (‘vidence, 8 86 
Estopfiel to inlroduci' evideiii'c, 8 50 
Exci'ptions, §8 116-140, pp, 202 294 
Allowance by court, § 148 
Foiiin, re(iuisites and effect, § 148 
Joint [uirties, tiling exceptions by one, § 132 
Dperution and effect, 8 148 
Burpose, 8 146 

Second formal exception same testimony 
again introduced, § 146 
Time for taking, § 147 
Waiver, f HO 
Exclusion, 

Cumulative evidence, § 91 
Improper evideiK'e, § 00 
Excusing witnes.ses from rule, § 67 
Exhibits, introduction as in evidence, 8 56 
Exiiert witnes.ses, limitation of numb>r, 8 02 
Impeaching evidi'uce, restriction to purpose, 8 80 
Impeaching witmvsscs, limitation of immlxT. § 02 
Improper statements, coiiiinents or remarks by 
counsel, § 162, p. 327 
Inspection of documents by jury, 8 61 
Inspection of evidence liy opponent, § 61 
Instructions during reception, § 324 


Reception of evidence—Continued 

Main, controlling or controverted fact or Issue, 
limitation of number of witnesses, § 02 
Matters not controverted at trial, necessity of in- 
t reducing evidence to i>rove, 8 58 
Medical exports, putting witiie.ss under rule, § 67 
Motion to strike, 88 133-145, pp. 267-202 

Admission of eviflence siiiiject to sulwoqiiont 
motion to strike, 8 145 

Answer by witness to question before objec¬ 
tion can be iiitoriioscd, 8 l.‘i.3 
Answer irresponsive in part, 8 143 
Answers lrres])onsive or otherwise obji'ction- 
ablo. § 131, p 274 

(Nmclusiveness and effect of ruling, § 145 
Cross-examination denied to opposing party, 
8 134, p. 273 

Discretion of court W'here evidence admitted 
without olijection, § 136 
Divided court, § 144 

Evulcm e adinissilile in part or for particular 
purpose, 8 143 

Evidence I'licited or introduced by party mov¬ 
ing to strike, 8 138 

Kvidi'iice rec<*lved out of order, § 134, p. 274 
Ex<‘Oi)tions to refusal of motion, 8 14() 
Exclusion of iniinopiT evidence although no 
grounds stati'd, 8 141 
Failure to mb' on, 8 145 
Form Sind rorinisites, 88 1 40-143 
tlroiiiKls for granting or denying, § 134, 
pp. 2(50-277 

Hypothetical questions, answers to, § 134, 
p 27(5 

IniprojH'i* evidence elicited by parly from own 
vvilnc.ss, § 133 

Iiisiillicimit previous objection, g 141 
Introdiiclion of evidence after conclusion of 
proof, § 15^4, p. 274 

Irre.sponsive answer, party entitled to motion, 
8 137 

Necessity, 8 133 

Diijections going to weight, sufficiency and 
credibility of evidence, 8 135 
Burt of answer of witness, § 143 
Bersons entitled to make, § 137 
Bractice of overruling oltjeetions with privi¬ 
lege of moving to striki*, 8 145 
Bremature motion, 8 13i> 

Brevious ohji'ction, ni'i*('sslty for, § 136 
Questions and answers not heard by counsel, 
8 134, p 274 

Reference to insurance, 88 133, 1,‘I4, p. 270 
Rt'iustati'inciit of evidence improperly strick¬ 
en, 8 145 

IlepelitioiJ of ruling, § 145 
Repetitions testimony, § 134, p. 270 
Ruling or order, 8 1 lb 
Sc<jpe and qiu'stions raised, § 142 
Statement of grounds, § 141 
Time for, § 13‘) 

Tune of ruling. § 145 

Motion to tax attorney’s fees as costs, limitation 
of numbi'r of witnesses, 8 92 

Necessity and scope of prinif, §§ 55-50, pp. 155- 
1()6 

Number of depositions, § 64 
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Reception of evidence—Continued 
Number of witnesses, § 92 
Objections, §§ 113-132, pp. 227-207 

Admission of evidence subject to objection, 
§ 145 

Application of rule for consideration of evi¬ 
dence introduced without objection, 
M 1.51-155 

Application of rule that failure to object 
waivi's objections, § 115 
Assf)ciate coiitiHel, § 102, p. 328 
CoinpeUMicy, failure to object as waiver of 
ol)jections, § 115 

(t()ucliisiv(*u(‘ss of (ITcct of ruliiif', § 145 
Consent to admission, § 114 
Copurty, § 113 

Ib'inurrer to <>videuce as objection, § 231 
Documentary e\iden<‘e, § 127 
Adnii.ssilile in part, § 130 
Waivm- of oiiji'ctious by failure to oliject, 
§ 135 

Doul)l<‘ ol»j(‘ction and one ground untenable, 

15 120 

Effect of admission of (widiuice without ob¬ 
jection, !5!5 1,50-150, ])p 295~.301 
Estoppel, Si? 11 DUO. pj) 228-237 
Evidence admissibU' for or against particular 
parties, S 1.32 

Evid(‘iic(‘ adtnissilde for partieular purpose, 
gcMK'ral oitjeciioii. S 131 
Evidence admissible in part, S 130 
Evidence offeu-ed or comiiclcnt for particular 
purpose*, waiver of its use by failure to 
oi»ject. S 115 

Examination of wituc'ss by court, time for 
objection, § 118, p. 240 
Exception tiled by one joint party, S 132 
Excluding or striking cjn court’s own motion 
in al)sence of objection. § 1.5(} 

Exclusion of evidence, time fur objection, 
§ 118, p. 242 

Exclusion of evidence on general objection, 
§ 124, p. 251. 

Excuse from making proper objection, § 123 
Expert testimony, general objection, <? 12J) 
Facts admitted by party eomidiiining, estoppel 
or waiver, § 114 

Failure to object as waiver of objection, § 115 
Failure to rule on objection, <5 145 
Former trial, waiver of objections to evi¬ 
dence given at former trial without oi>- 
jection, § 115 

Forms of general objections, § 124, p. 2.51, 
General objection, <5 125 
Sutlicieiit, {? 124, p 2,50 
Within rule recpiiring .specific objection, 
§ 121, p. 251 

Bearing and determination, §§ 144, 145, 

pp. 288-292 

Hypothetical questions, general objection, 
§ 129 

Improper answers to proper questions, § 121 
Improper questions or statements, § 102, 
p. 325 

Incompetent evidence admitted witJhout ob¬ 
jection, § 150 


Reception of evidence—Continued 
Objections—Continued 

Incorrect reason for proper exclusion of evi¬ 
dence, § 145 

.loint obj('Ction by several parties, § 132 
Made after answer and not accompanie<l by 
motion to strike, necessity of ruling, § 145 
Mode of making, § 120 

Nature of evid(‘iice introduced without ob- 
je<-tiou and cousidt'ied, § 152 
Nature of evidence objected to, § 124, p. 249 
Ne<*essity of pievious objection for motion to 
.strike, i? ElO 

Necessity of specifying grounds, § 124, 

PI). 24fi 253 

Noting of ol>iection to ruling striking part of 
testimony as equivalent to an exception, 
§ 148 

Opinion evidence, 

(huK'ral o))jection, § 129 
Mode of muKiiig objection, § 120 
Parol evidence, 

Adinissjble in part, § 1.30 
Gcuioral ol)jeetion. '§ 128 
Partially proj^junded question, ^ 122 
Partieular grounds of objection, S 118, p. 241 
15ir(ieular stage's of proceedings, § 118, p. 240 
Pl(‘ading, mode* of obj(>cti(>n, 5? 120 
Israel ice of o\erruling objections with piivi- 
lege of moving to strike, § 145 
Pnanatun* oldection, t? lU) 

Pri'vious evnience, waiver of obj(‘etions by 
failure to object to previou.s cvidtuiee, 
S 115 

Qualilu'd ol)jpotion. suflicieuey, § 123 
Ih'iiewal, § 145 
Repetition, J? 122 

Jteepiisites and suffieieney of statement of 
grotimis, § 125 

Requisites, sufiielency and construction of 
ruling, § 145 
Higlit to ol»ject, {5 113 
Ruling or order, § 145 

Ruiiiiiiig oiijection granted, right to motion to 
strike, § 130, n. 29 

Same or similar evidence elieited or intro¬ 
duced by objecting party, IIG 
Scope and suffieieney, {? 123 
Scope of questions raised, § 120 
Secondary evidence, 

General objection, § 128 
Waiver, § 114 

Several counsel on a side, § 1(52, p 328 
Si>eeifie oiijiK'lioii requiri'd, ^ 124, p 248 
Specification of grounds of objiK'tion as 
waiver of other grounds, § 127 
Statement by court of reasons for exclusion 
to counsel, § 145 

Suflicieuey and (‘ffoct of evidence, waiver of 
objection, § 115 
Time, 117-119, pp 237-242 
Time of ruling, § 14.5 
Trial judge, § 113 
Two grounds embraced, § 128 
Untenable ground stated, § 128 
Waiver. 114-118, pp. 228-2.37 
Failure to object in time, § 117 
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Beception of evidence—Continued 
Obj ectionS“-r()nt inn ed 

Withholding objection until discovery of ef¬ 
fect of evidence, H 118, p. 239 
Offer of proof, §§ 73-83, pp. 179-191 
Officers of parties, exclusion from courtroom 
during trial, § 07 

Opinion evidence, limitation of number of wit¬ 
nesses, § 92 

Oral testimony, taking, § 72 
Order of proof, generally, ante 
Order of receiving, nonsuit for receiving evidence 
out of order immaterial at the time, ^ 24r», 
p. o75 

Parti(*s, witnesses, exclusion from courtroom, § GK 
Pleadings, § .^)(i 

Pnvsenee of jury during argument as to admission, 
§ 84 

Presentation of evidtmcc, § 102, pp. 325-339 
Prevention of introduction of evidence by ndniit- 
tiiig fact which such evidence tends to prove*, 
^ 5S 

Provisional or conditional admission, § 85 
Putting wilness under rule, 

Competency of witness not under rule, § 09 
Excluding witness from ruh', § (57 
Excusing witness from rule, § G7 
Furnishing list of witnesses to oi»p<Kirig coun¬ 
sel so tln‘y may be put under rule, (50 
Parly to action, § (58 
Violation of ruh* by witness, § 70 
Reading documents, § 01 
Rebuttal, §15101-103, pp. 212-217 
Record, matters of re'cord in cause, § 5(5 
Reopening case f(»r introduction of further evi¬ 
dence, §§ 104-112, pp. 217-227 
Request for n'striction of evidence, § 87 
Re.serve<l ruling on admission, repetition of ol)jeo- 
tiou, § 122 

Restriction to siu'cial purpose, § 87 
Scope of proof, § 55, p. 157 
Separation and exclusion of witness(*s. 

Competency of witiK'ss not under rule, § (59 
Excusing witnesses from rul<*, § (57 
Parties as witne.sses, § (58 
Time and niaiiner of iiinking niiplicalion, § GO 
Violation of rule by witiie.ss, § 70 
Stipulations, 

Introduction of evidence to contsadict exi.st- 
eiice, § 59 

Necessity of introducing evidcnc*e to prove, 
§ 57 

Striking evidence on court’s own motion, § 15(5 
Subscqui'iit admission of excluded evidence, § J)0 
Time, wltlidrawal, § 93 
Time of limiting (‘fleet of (widciicc, § 87 
Time of making order limiting number of wit¬ 
nesses, § 92 
Trial by court, § 58J) 

Waiver of introduction of (‘vidence, § 59 
Withdrawal, § 93 

Improper evidence rather than require ob¬ 
jecting party to renew objection, § 122 
Witnesses, 

Separation and exclusion, §§ 05-70, pp. 173 
178 

Time for application for exclusion, § 66 
89 C.J.S.— 74 


Recess, 

Discretion of court as to length, § 36 
Pending trial, § 45 

To examine and consider requested Instructions, 
§ 396 

Recollection of evidence, statement barring instruc¬ 
tions to jury, § 272 

Reconciliation, answers to questions propounded to 
W'itness on demurrer to evidence, § 233, p. 526, 
n. 27 

Roconventional demand, dismissal, § 245, p. 573, n. 46 
Asking questions by eouiisel after ohjeetions to 
prestTve ids record, § 1(52, pp. 327, 328 
Comments of counsel on failure to produce, § 184, 
p. 3(52, n. 29 

Comments of judge on fact in record, § 49, p. 130, 
n 8 

Demurrer to evidence as searching record, § 231 
I)irf*c*tiou of verdict, hearing on motion, § 2(51 
Dismissal or nonsuit, doty to sustain motimi for 
if made* inanifivst in the record, § 245, p. 573 
Evifl(*nc(*, 

A.ssumptlon of facts in instruction, § 282, 
p 773 

General objection, § 127 
Weight of evidence for jury, § 208, p 415 
Exciqdioiis to instructions to jury, § 417 
Pact.s siiowii by record to bc' false, consideration 
in rilling on motion for directed verdict, § 257, 
p. C52 

Foreign actions, waiver of ubjectloiis to admis¬ 
sion on failure to objc'ct, § 115, n. 20 
Fiirlh(M‘ instruct ions, § 477 

Iiiconsiateiify of parol (‘vul(*nce, qiu'stion for 
court, § 219, p. 505 

Inf(‘reiiC(‘ conflicting with r(*cor(l us question of 
fact for .fui.v, § 211, li. 48 
iiiKtriicthuis to July, rcrenuu*!* to records not in 
(‘Vidciice as ussuinplion as to facts, § 382, 

p. 1010 

Motion for din^cti'd verdict as M*nr(*hing r€*cord 
for evidence, § 255 

Motion (o corr(‘ct record of Judgim*at as part of 
trial, § 3 

Objection to (wideuce, 

Sustained as not purging record of obJe(*tioii 
aide evi(b‘iicc, § 133, n. 8(5 
Tiiul court to take aotitv of grounds of ob- 
ji'ctioii aiipareiit from record, § 124, n. 22 
OfTer in evidence of rc'oord of jirior siiU between 
same parties, matters ineluded, § (53 
Proof of matters of record in cause, § 5(5 
Kuling on olij(‘ctioii to introduction of cvld(*nce, 
a 145 

St<‘nogruplu*r, § 41 

Recording of verdict as ending trial, § 2 
Redundancy, 

Findings by court, § (536, n. 5 
Instructions to jury, § 327, p. 856, n. 5; § 328, 
n. .58 

Referee, unprofessional statements of counsel and 
scandalous oi>j("clioiis, recording, § 576 
Ref(*r(‘iice, 

Demurrer to evid(*iiee Incorporating written fior- 
tions of evidence, § 228 
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Reference—Continued 

Dispute in testimony as not charge on effect of 
evidence, § 2Sr», p. 787 

Error of referee in deterinining party having right 
to make closing argument, cure, § 44, n. 1)8 
Instructions referring to failure to produce evi¬ 
dence, S 1^71 

Instructions to jury to other instruction, § 1129, 
pp. 8(13, 8({4 

Insurance or other indemnity by counsel in argu¬ 
ments to Jury, § 180 

Law report or hook in request for instnictioii, 

§ ,395 

Pleadings, instructions to jury referring to plead¬ 
ings, § .347, p, 919 

Reference tt) insuratiee, § 53, p. 149 

Trial hy court, hooks and puhlicatioiis, § 575 
Refreshing recollection iiy witiH'ss, 

•Credibility, (piestion for jury, § 214, p. 480 
Refreslimonts, jurors during deliiierations, iniscondiict, 

§ 4tM) 

R(‘gistered mail. 

Notice of (rial, § 14, n. 59 

Service of oojiy of noti<‘e or demand to admit 
facts. S 17(2), 11 6 
Reiiistateimml. 

Case, setting aside nonsuit. <1 248 
Case to docket or calendar, § 28 
Evid(*nce improp<*rly strickem, § 145 
Relatiorishlj), 

Exist(‘iiee of jiarticular r(‘lationsliii), inslnictioiis 
assuming facts, § 281. i>. 70.3 
Instructions to juiy, 

Credibility of witness, S 270, p. 746 
Pacts not assumed, S 281, p. 772 
Relatives, 

Conduct affecting jury, § 4.35 

•lury, comiiuinications with jury, etc,, S 4.57, p 82 
lleleasc;, siqinrate trial of issues involving, § 9, p. 30 
Religious aftiliations, cross-examination as to, waiver 
of obJ(*ctioiis, § (i(»l, p. 507, n. 15 
Religious prejudice, appeals to In arguments of coun¬ 
sel, § 188 
Remarks, 

Rystaiiders about case in presmice of jury, § 457, 

p. 82 

Counsel, 

Arguments and conduct of counsid, generally, 
ante 

Misconduct, § 1.58 

WitiK'ss in presence of jury, § 457, p. 85 
Remarks and conduct of judg<>, 48-51, pp. 124-139 
Adduced evidence, 50, p, 134 
Admission or exdusimi of evidimce, § 50, p, 132 
Coercion of agreement of jury, § 481, i>. 128 
Construction as sustaining objection to evidence, 

§ 145, n. 74 

Counsel, admonition, censure or disparagement, 

§ 40, p. 120 

Credibility ot witnesses or evidence, § .50, p. 1.34 
Curing liy instruction to jury or withdrawal of 
remarks, {i (1.59 

Direction of verdict, ruling on motion, {i 49, p. 129 
Dismissal or nonsuit, ruling on motion, ^ 49, p 129 
Evidence, cominorits on, § 50, pp 1.32-1.37 
Granting request for instruction, § 400 
Impartial attitude In conduct and demeanor, § 51 
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Remarks and conduct of Judge—Continued 

Improprieties or irregularities in conduct, 8 51 
Indueucing minds of juror, § 49, p. 125 
Instructions as to conduct or merits of cause of 
parties, § 293 

Instructions as to contentions, arguments and con¬ 
duct of counsel, § 294 

Instructions to disregard reference to insurance 
with prejudicial comment, § 53, p. 1,53, n. 54 
Instructions to jury, correction of irregularities 
and errors, § 070 

Misleading inslructions, § 338, p. 800 

Opinion or bias disclosed ity comments, § 49, p. 130 

Prejudice, commmits tending to create, § 49, p. 125 

Repr'tition of instructions, S 297 

Trial liy court, post 

Weight and sufficiency of evidence, § 50, p. 1.35 
WilneH,ses, admonisiiing or rebuking, § 49, ji. 128 
Rendition and reci'ption of verdict, § 487, p. 144 
Rendition of decision by court in absence of counsel, 
§ (K)5 
Reiicu'al, 

E\<*eption on reiimval of question objected and ex¬ 
cepted to, § 148 

Motion for directed verdict at close of evidence, 
257, p. 020, n 20 
Olijectioii to evidence, § 14.5 

Reoff(‘r of prayers cballonging e\ idence, sufficiency to 
<*hallenge sufficiency of evidence in entire ease, 
f 228, n. 42 
Reopening <*ase. 

After Judgment on demurrer to evidence, § 2.30 
After waiver of jury trial by motions for directiMi 
verdicts, H 250, i>. (>22 

Direction of verdict, ri'opening case after direc¬ 
tion, S 204 

Further ('videiice, §8 104-112, pp. 217-227 
Application, 8 112 
(’lose of evidence, § 100 

Coiiiniencement of argument or conclusion, 
§ 107 

I>iscn*tion of court, 8 104 

Both parties liaving rested or after close 
of evidence, § 100 

Party offi^riiig evidence having rested, 
§ 105 

Further evidence admitted, § 110 
Motion for disposal of case by court having 
been made, § 108 

Party offering evidence having rested, § 10.5 
Reply, right of adverse party, § 111 
Second requ(‘st, 

Botii parti(‘s having rested, § 106, n. .52 
Party offering evidence having rested, 
§ 10.5, II. 38 

Suiisequeiit stage's of proee'cding, § 109 
Trial liy court, findings and conclusions, § 612 n. 73 
Reiietitlon, 

Avowals of counsel ovorniliHl, § 102, ji. 328, n. 4 
Exceptions to instructions to jury, § 417 
Instructions to jury, ante 

IjCgal priiicijiles, expression of opinion of judge in 
instruction, § 284, p. 781 
Objections to evidence, § 122 
Riding oil motion to strike c'viiU'iice, § 145 
Testimony, motion to strike, § 134, p. 270 
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Reply, 

Adverse party on reopening case for further evi¬ 
dence, § 111 

New point or argument raised in plaintiff’s closing 
argument, § 169 
Rebuttal, § 103 

Requiring transfer of cause from one docket to 
another, § 24, p. 64 

Transfer of cause to another docket, § 24, p. 64 
Report, 

Jurors of conversations with others, § 457, p. 81 
Jury of disagreement, keejdng jury together for 
further deliberations, § 4(»2, p. 93 
Pretrial n'port, § 17(2) 

Reported cases, reading in instructions to Jury, § 337, 
p. 887 
Reprimand, 

Counsel for improper conduct, § 109 
Prejudice, {} 49, p. 127 

Party for failing or rciiisal to settle <'asc, § 49, 
p. 130 

Repugnancy, theories In instructions to jury, § 346, 
p. 918 
Reputation, 

Evitlence, waiviT of objwtioii by introduction of 
similar evidence by objector, § 116, n 60 
Instructions as to credibilitj' of witness, § 276, 
p 746 

Reciuest, 

Additional findings liy court, § 6-13 
Deeiurations of law, court, 601 
Direction of verdict, necessity, S 249 
Findings and conclusions in trial by court. 
Necessity, § 617 
Time for making, § 618 

Instructions to disregard Iniiiroper allegations, 
ji 223, n. 2 

Relating to demurrer, declarations of law, trial by 
court, § 598, n. 16 

Reopen case for iiitroduclion of evidem-e, trial by 
court, ^ 591 

Rulings of law, trial by court, ,596, n. 81 
Subiinssioii of issues to jur>. § 226 
Treated as motions for directed Acu'dlet, § 25,3. 
II (K)l 

Trial by court, findings jiiid conchisions, § 61<5 
View' or inspection of mat(*rial oiiji'cfs or iiremises 
by trial court, § 588 

Witlidnnval of counts, issues, etc., from considi-ru- 
tlon of jury, § 223, n 2 
Withdrawal of juror, § 224 
Recj 11 j sites, 

i>ecision in trial hy court, § 66.3 
Motion to amend, correct or otlienvise change find¬ 
ings and conclusions of court, § 641 
Request for findings in trial liy court, S 619 
►Separate statcuiunts of law' and facts in trial by 
court, S 624 

Special findings, § 563, p. 329 
Res gestip, 

Constrnctioii and weight of testimony admitted 
under rule as foi jury, ji 268, p. 415 
Disclosure of insurance by defendant, § 53, p. 159, 
11. 15 

Instructions to jury as to effect of admission, § 361 
Offer of iiroof, § 77, n. 27 

Opening statmuent improper, § 161, p. 311, n. 14 


Res gestap—Continued 

Statement claimeil to be a part as question for 
court, § 219, p. 504 

Res ipsa loquitur, remarks In ofienliig statement as 
informing adversary of reliance on doctrine, § 1(51, 
pp. 316, 323 

Res judicata, separate trial of plea, § 9, p. 34 
Ke.seindlng iiermission for Juror insp<*ction, § 47, p. 122 
Reservation of deeision, 

Directed verdict, 

Roth parlies moving for peremptory instruc¬ 
tion, § 256, p. 617, n. GO 
Necessity of further motion, f 254 
Reservation of decision on motion until after 
verdict hy jury, § 260, p. 715 
Motion for diri'cted verdict at close of evidence in 
effect a motion for Judgment notwithstanding 
verdict, § 249 

Motion to dismiss, effective time of order, § 246, 
p. 588 

Written Instructions to accompany motion for di¬ 
rected xerdiet, § 253, p. (502, n. 27 
Reservation of questions of law, § 222 
Reserve section, defined, S 20 
lic'serviHl motion for dlriH'ted verdict, 8 257, p. G26 
“Reset”, coiistruelion of term, § 32 
Resetting cause for hmiriug, 88 32-35, jip. 82-iK) 
Residence, party seeking preference at trial, S 33 
Resident and nonresident defendants, verdhds, sejm- 
rute liability, 8 500 

Re.spoiident sui»<‘rior, nbundoiiinenl of theory by open¬ 
ing Ktnlenn'iit, 8 R51, p. 316, u. 79 
Responsiveness of veidict to issue and evidence, § 501 
Rest, 

Jury during delilxu'ations, 8 462, ji. 93 

Threats in urging ngreeineiit of jury, § 481, 
1> 1.33 

Resting, direct Ion of verdict, time for motion, § 260, 
p. 712 

Restoration of tas(‘ to docket, 8 28 
Resulmiission of cause on {iscertaininent of jurors’ 
disagreement, § 487 

Uesmnptioii of trial suspeinU'd or adjonnied, 8 45 
Retaliatory stati'inents and remarks in {irguments of 
eouiisel, § 194 
Retirement. Jury, ante 
Retransfer of cause, § 2(5 
Ridrinl, 

Discharge' of jury on fnilurc' to agree, 8 482 
Proeec'dnigs, delermiiiation of eomiieteney of ovi- 
dc'iice, 8 .55, j). 1,57, n. JK) 

Koversal, iiiijiroper gue.stion in e\ainiiintion of juror, 

8 1(52, p. 32(5 
K(*\ h'W', 

Discretion of court, instnietioiis expressing opin¬ 
ion on facts, 8 284, p, 77(5 
Kvideiiec*, instnietioiis to jury, 88 272, 307 
Revoc'jition of Inst ructions given, 8 377 
Ride, juror aeeefiting ride to Ids lionie in coiiv(*yanee 
of party going in the same dlrc'ction, § 457, j>. 83 
Uidicub*, 

Holding up counsel to ridicule by trial judge, 

8 IJk p. 128, n. 71 

Jury, failure to come to agreement, 8 481, p. 132 
Right to oiH'u and close, admissions by defendant, § 43, 
p. 104 
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Special defense, 

Order of trial of ismies, § 10 
Separate trial of issues raised, S ft, p. 34 
Special demurrer, motion for directed verdict, not to 
serv(‘ office, § ‘*251!, p. OftS, n. OS 
Special liiidiiig distinguished from special verdict, 
8 485 

Special interrogatories, 

Instructions on submission in connection with 
general v(*rdict, § 37**2, p. ft.’>4 
Instructions to jury in submitting, § 2ft7 
Interrogatories, ante 
Jury, consuliM’ation and decision, § 471 
Iteudiiig or commenting on in arguments to jury. 
§ 174 

Special issues and findings, generally, post 
Submission of eaust* and issues, waiver of right 
to general verdict, § 4ftl 
Special issues and findings. 

See, also, Special verdict, geiuu-ally, post 
Abandonment l»y agi-eement of parties, § 53(5, 

p. 2(11 

Action to recover money only, § 5*2!), n. 7 
Additional findings, § 537 
Ity court, § 5(57 

Admitted or uueouLroverted facts, 8 r».‘l3 
Adversary's cas<‘, refusal of issue preseutiug. 

8 53«i, p. 2t»2, 11. HO 
Adverse findings, § 550 
Advisory answers, 8 '>-13, n. (50 
Advisory llatlln^ 8 5(53 
Affirmative defenses, ante 
Affirmative form, 8 •’>41, p. ‘283 
Affirmative issues on ineoiisisteiit theories raLsed 
by general denial, 8 530, ii 4*2 
Aggregate or distinct items of damages, 8 •^►•31 
Agreement of jury arrived at in regular iiuiiiuer, 
8 550 

Aid liy inference, iiiteudmeiit or extriii.sic facts, 
§ 557 

Aid in administering justice, 8 48.5, j) 142 
Allowing time to prepare reiiiiosl, § 537 
Alternative defenses, 8 -541, ji. ‘278, n. *2 
Alternative phrasing, 8 541, p 278 
Aiultigiams, defeits and errors, § 5Gt> 

Aiiibiguons interrogatories, construction against 
party drawing, 8 •''•Oil 

Amendment, motion after >erdiet to ebange an 
swor.s to questions of siKX-ial verdict, 8 5(57, 
p. 337, II. CO 

Amendment of interrogatories, § .549 
Amendment or correetiou, § .507 
Amount of recovery, § 534 

Particular matters, 8 5*34 
Answer equivabuit to no, § 5(50 
Answered in connection witii general verdict, 
8 5*29 
Answers, 

Announced in open court, § 551, p. ,30(5 
Oonsulcratloii where iiicousisteiit with gen¬ 
eral vi'rdict, § 504 

No evidence to special Interrogatories, 8 oOi) 
Answers to interrogatories, const met uui and uji- 
eration, § 509 

Answers to special iiiti'rrogatories covering all 
material ultimate facts treated as special 
verdict, $ 571 


Special issues and findings—Continued 

Apparent conflicts of answers to special interroga¬ 
tories, reconciliation, § 562, p. 325 
Application with respect to damages, § 534 
Approximatiuns, § 552 
Assent of r<‘qiiirt‘d number of jurors, § 554 
As.suinption of facts, § 540 
Attorneys, 

Allowing time to prepare requests, § 537 
l*reparation, § 542 

Submission of interrogatories or issues to 
counsel, propo.sed on court's o%vu motion, 
8 538 

Authentication or signature of findings, § 555 
Itasis for Judgment, findings containing defects 
and errors, 8 500 

Itias or prejudice by jury, reiimval by submission 
of ease on. 8 485, p, 141 
Burden of proof, ante 
By whom iirepan'd, 8 542 

Categorical answer, failure to use, 8 551, p. 300, 
n. 3‘2 

Change by court, § 507 

Clarity, submission of interrogatories, § 548, n. 39 
Clear and eoiieise, 8 541 

('lerieal defects in fuidings, remedy by court, § 567 
(Merieal errors, § 541, p. 28.3 

Combining two or more fact issues In one ques¬ 
tion, 8 545 

Common seiisi', eoiistruetion and operation of 
special verdicts, findings or answers to in¬ 
terrogatories, § 509 

Component part of cause of action, eouditlonal 
submission, 8 541, p 285 

Comprehensive or teeluiieal terms, use of, § 541, 
J) ‘2H.‘l 

Coneealiueiit of facts, 8 541, n. 65 
('onelusiou, 8 541, ii t)t> 

CiHielusious of law, 8 5,53 
NegllgeiKv, 8 553 
Surjilusage, 8 5(i5 

C'oiiolusively shown fael.s, assumption, § 546 
('oiK’lusiveuess and etfi'ct, § 5T1 
Conditional assumiition of facts, 8 540 
Conditional .su1mii.s.^ion. 8 541, ]) 285 

(hie.'>itions already siibmittc'd, 8 539, n. 38 
CoiKlilional withdrawal of issue from jury’s con¬ 
sideration, 8 550 

Coufliel in answers, waiver, § 673 
Confiiet ill verdict and returning case to jury, 
8 285, p 790 
Ccmflicttug findings, 

Destruction to extent of conflict, § 562 
Mere iiicousisteiicies, § 562 
Ctmformity of answers with pleadings and evi¬ 
dence, § 561 

Confunnity of interrogatories, § 544 
(\uiformity to pleaiiing.s, § 541, n. 63 
(^nijectnre or removal, § 531 
Conjunctive. 8 545, ii. 84 
Coiasecutive numbering, 8 548 
Consent to return of affirmative answer as not 
acquiescence in suttieieiiey of sjiecial verdict 
§ 572 

Consideration and decision, § 471 
Consistency, 

Answers or findings with each other, i 562 
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Special Issues and findings—Tontinued 
Coiisisfency—Continued 
Determination, § r)64 
With voi-diet, § 541, n. C3 

Consistent special findings, control of general ver¬ 
dict, s r>(S3, p. 329 

Constituent eleuients, combining, ^ 545, p. 205, 
n fi 

Construction and operation, §11 5(19, 579 

Against party in whose favor found, § hfiP 
IJannoni/iing with general verdict, § 5(U 
Privilege of urging particular wnslruction, 
§ r.72 

To give efiect to findings, § n. 
Contradiction, iiresninjition and inlemlnients to es¬ 
tablish, § r)(i2 

Contradictory answers, resnhmiK.sioii to jury for 
corr('ction. § ,5(57, ji H.'i7 

Contradictory findings, c(»njectiirL* in giving effect, 
§ r.fi2, p. 

Controlling gtaieral verdict, § 5(1:1, p. :12H 
ControviM’tcd fact.s, as.sninjition, § 54(1 
Controverted material issues or (uiestioiis of fact, 
siiliinission, § 5:U 
Conv(‘rse Issues, § p 200 
Corollary issiu's, § 54:1, n 00 

Correct sulnuissiim, devolv(‘nient of duty on court, 

§ n;io 

Correct wording, disput'd facts, § 540, ii ].*1 
Correction, § 507 

Cross examination of jury, § 541, ji 274, n. 70 
Cunmlatlve issui‘s, suri>lusag(‘, § 505. a. ,*{4 
Damages, § 531, n. 49 

Order of que.stioiis, § 548 
Defi'ctivc findings, § 500 

Defective interrogatories, offtM't of finding on gen¬ 
eral verdict, § 503 
Defects and errors, § 500 

Cori'ection by nssiilniiission of i.ssius, ipies- 
tions and inicrivigaLories to jury, § 507, 
p. 337 

Defense, independent ground, § 5:i0 
Definiteness and certainty of finding, § 552 
Dei)en(lent on iirccediiig issues, § 530, p 2<53 
Determination of consistency or inconsistency, 
§ 504 

Determination of what to lie suhniitti'd, dlscndioii 
of trial court, § 531 
Divert answ'ers, § 551. p. 3(M) 

Direction of verdict on basis of, § 258, p. 080 
Disagreement of jury, § 5r)!> 

Dislielipf of testimony ns basis of finding of fact 
to contrary, § 501, n. 40 

Disc-barge of .inry, resubmis.sion of interrogatories 
before, § 507, p. 338 
Discretion c»f trial court, 

Number of interrogatories, § 543 
Submission of iiilerrogatorie.s, § 548 
Sul>mis.si<)ii of special issues, § 531 
Withdrawal of interrogatories, § 550 
Disjunctive qm-stions, § 541, p 280, n. 12 
Disputed facts, ussumption, § 546 
Disputed issues of fact, ms-essity of finding, § 558 
Divided answers, returning. § 551 
Double negative, § 541, p. 284 
Double recovery of damages, § 534 


Special issues and findings—Continued 
Duplication, § 545, p. 294 
8ubinissiou, § ,5,39, p 209 
Duplication or multiplication, § 539, p. 260, n. 40 
Duty of court to submit, § 5,30 
Duty of jury to answer special questions, § 551, 
p. m\ 

Duty of Jury to find, § 5,56 
Duty of Inal crnirt to <'hange, § 5(>7, ii. ,58 
Effect of answer on judgineiit, kiiow'h'Cige of jury, 
§ 541, p. 277 

ElT(*ct of (|ii(‘stion, mistakes ami irregnlnriti(‘s, 
cluinge in, § 541, p 283 
Effect of .setting aside by court, § ,507, n. 49 
Effci't of s|>c(*ial finding by jury, g 571 
Effect of withdrawal of interrogatories, § ,550 
EliK'ubitiou of facts, § ,^,31 

Ein(*rgency, questions alivatly snlunitted, § 516), 
n. 38 ‘ 

Enlarging, § .544 
Equal dignity, § 571, n. 00 
Equivocal answers, § .5.59 

Erroneous interpretation on other questions sub- 
luitliHl, § .541, p. 27.5 

Krron(‘<»iis lU'itposilion of law, § >541, p 275, n 87 
Eiioiieous M-tiucsl for instructions, duty to charge 
on, § 408 

Essen! la I facts, developing, § 543 
Evasive aiisvviu’, 

Impropiu-, § ,501 

UeMibniission to Jury for correction, § .507, 
P .3:?s 

iCv'cry finding of equal linporlance, § .570, n. 45 
Evideiu-e, 

Aus\v(‘r or finding contrary to, § ,501 
(■oiifornilty of answers with, § 501 
Ooiasiderafitm where answers to .sfavial in- 
terrog.itories incoiihistcnt witii general 
verdict, § ,504 

roiistruction in light of, § ,509 

Kstablished facts, § .540, p. 298, n. 24 

Finding against prepoiidi'rnnce of, § 507, n. 07 

Findings sustained by, § 501 

Grounds for mdtiiig aside, § .567 

Irisufllciency, § 552 

Interrogatories on weight, § ,540 

None, answer, § 552 

Oinnion of court, § 540 

lh‘sponsiven('ss of answers to, § 501 

Special findings, § 551, p ,300 

Again.st general verdict, aid of, § .563, 
p. 330 

Bufliciency to sustain, § .567, n. 57 
Weight and sufficiency, assiimifiion, § ,546 
Evidence to support, que.slloii of law, § ,531, n. 77 
Evident ill ry facts, §§ 5,31, .532 

Aniciulnu'nt or modification of interrogatories, 
§ ,549 

D(‘fiuitiou, § 5,53 
Determination, § .5.32 
Fimliiig.s, § .5.53 

guest ions already submitted, § .539, n. .38 
Surplusage. § ,5 (m 
V enire de novo, § .508 

Wiibdrnw'al of (luestiou embracing, § 550 
Examinatiou, submisi^iou to couusel, § 538 
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Special Issues and findings—Continued 
Existence of certain fact, § 541, p. 283 
Expression of doubt, § 569 
Not in evidence, suggesting, § 546 
Expert knowledge, § 541, p. 285 
Expression of doubt as to existence of fact, § 569 
Extrinsic facts, aid by, § 557 
Facts found, legal effect, court’s duty, § 485, p. 142 
Facts pleaded, § 544 
Failure of jury to answer, 

Objections and waiver thereof, § 572 
Keturniiig, § 560 

Failure of jury to answer interrogatories or find 
issues, § 556 

Fairness and intelligibility, § 541, p. 278, n. 6 
Filing of interrogatories and answers as part of 
verdict, § 573 

Finding as to single fact, § 541 
Forenmn, signature of answers after discharge of 
Jury, § 55 
Form, § 541 

Affirmative, § 541, p. 283 
Component jiai'ts, § 545, p. 292, n. 88 
Different, § 539 

Diseretion of ct)urt, § 541, p. 284, n. 36 
Inquiry, § 541, p 282 
Leading, § 547 
Multifarious question, § 545 
Negative, ji 541, p 283 

Obj(‘etions and exc(‘ptions, waiver, § 572, 
I). 349 

Permitting action on each recpiest, § 536, 
p 263, n. 93 

Restrictions, ^ 541, n. 56 
Single issue of tact, 545, p. 292 
Sufficiency, § 536, p. 262 
Suggestive, § 547 
SniK*rvision by trial c-ourt, 511 
Ultimate issues, grouping, § 545, 292 

Fonnal defects in findings, ienu*(l.v by court, § 567 
Formal written ansW(‘rs of jury, anKUidiiimit or 
correction, § 567 

Fuiidamentnl fa(‘ts, limiting (piestions, § 543, n. 66 
General propositKtns of huv, S 541, n 72 
Gen(‘ral «piestioii, reepu'st by same jiarty for mor(‘ 
specific (pu'stioii, § 539, p 270 
General verdict, 

Ansvvpn*d in connection witb, § 529 
Test, explain or limit, 485, p 142 
Grounds for setting aside and sufliciency thereof, 
§ 567. II. 49 

Grounds of recovery, § 545, p 293, n. 94 
Grouping or miinlx'riiig questions, § 548 
Harmonizing findings or answers to .sjiecml inter¬ 
rogatories, § 562, p. 324 
Hypothetical statement, § 569 
Ignoring, § 556, n. 26 
Immaterial conflicting findings, § 562 
Immaterial facts, § 541, p. 274, n. 76 
Certainty, § 552 
Surplusage, § 565 

Immaterial finding, § 551, p. 306, n. 20 
lmmat(*rial issue.s, 

F'inding, § 558 

Submission, failure to object, § 572, p. 349 
Immaterial matter. 

Duplicity, § 545, p. 294, n. 8 


Special issues and findings—Continued 
Immaterial matter—Continued 

Submitted to jury, consideration, S 564 
Immaterial questions, surplusage, § 565 
Impeachment by Jury, § 571 
Implications, construction, § 569 
Implied finding, construction and operation, § 569 
Impossibility of answer, § 541, p. 273, n. 67 
Improper or unnecessary, § 531 
Improper questions, inberent powin- of court to 
withdraw, § 550 

Improperly submitted issues or interrf)gatories, 
surplusage, § 565 

Irmdvertencc, defect or error, correction by court, 
§ 567, p. 337 

Incidental issues, court findings, § 536 
Incompetent testimony as basis for fact finding, 
§ 501, n. 40 

Incomplete answ(*rs, r(‘Submission to jury for cor¬ 
rection, § 567, p. 338 

Inc(unpl('te findings adverse to successful party, 
§ 556 

Inconclusive facts, finding, § ,558 
Inconsisloncy, 

Answ(*rs with general verdict, new trial, § 663 
Di‘t(‘rminnrion, § .564 

Presumption in favor of, indulgence, § 564 
Iiicousist(‘iit findings, §§ 552, 562 
G(‘nornlly. ^ 562 
Basis of judgment, § 562 
(Vaitrol of general verdict, § 563, p. 328 
Mutt(‘rs consiihu'ed gtuierally, § 564 
N(‘w trial. § 563, p. 330 

R(‘ni(‘di<‘N and proceedings to determine. § 564 
Setting aside, § 563 

Incoiisist(*iit questions, § 541, p. 274, n. 79 
Ineoiisistent tlieorit^s, submission, § 530, n 38 
Indefinite questions, § 541 
Independent defi'iise, submission, § 530, n. 38 
Iiid(‘pend(mt findings by court, § 567 
Indep(‘n<l<mt ground of recovery, § 536 
Independent issues of fact, § 545 
Indisputable facts, assumption, § 546 
Infcreiici*, aid b.v, § 557 

Against gcaieial v(*rdict, § 564 
SiM'cial findings or answers to special inter¬ 
rogatories as against general verdict, 
§ .569 

Inferential finding, § 569, ii. 23 
Inherent power of court to withdraw improper 
qiu'stions, § 550 

Instruction pointing out conflict in verdict on spe¬ 
cial issue and returning case to jury, § 285, p. 
796 

Instructions submitting to Jury, § 372, pp. 951-955 
Instructions to jury, § 303, ii. 58 

Giving undue iiromiueiiee, § 340, p. 912 
Submitting interrogatories, § 297 
Insufficient answers, resubmission to jury for cor¬ 
rection, § 567, p. 338 
Intelligible finding, § .5.52 
Intendment, aid by, § 5.57 

Against general verdict, § 564 
Special findings or answers to special Inter¬ 
rogatories as against general verdict, 
S 560 
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Special issues and findings—Continued 

Intention of Jury, construction of special verdict, 
finding, or answered interrogatories to as¬ 
certain, § 

InterdeiHUident facts, grouping and single question 
or issue, § r)45 
Interest. S r>.'t4 

IiitercHted witness, material fact dependent on tes¬ 
timony of, § II S8 
Interpret a tioii in liglit of testimony, g 504 
Interpr(‘tatifm of written iiistninieiit, § 
Intei‘i‘ogatorl(‘s, 

Purposes of proiiouiiding, g 485, p. 142 
Time for pr(*spiitiug, g 557 
Irreconcilable conflict ol two findings, application 
of test in determining, g r>fi2 
Irregularities and mistakes, § 541, p. 283 
Waiver or correction, g (573 
Judgment non obstante ven'dicto, absoinv, § 571, 
11. 47 
Jury, 

Consideration and decision, g 471 
View of material issues, g 4S."i, p. 142 
Language, construction and opiunlion, g 5(>P 
Language of insurance policy piovisum, § .541, p. 
278, n. 4 

Language of statute, § .541, p, 27(5 
Language or pleadings, § .544 
Leading interrogatorii's, g ,547 
Leave of Jurors, g 541, p. 28.'! 

Liberal construction of un.swers to iiitiuTogatories, 
g 5(J9 

Material conflicts in the evidence, submission, 
g 5.32 

Material facts, 

Assumption as true, g ,51(i 
Consideration in aid of gma'ral \erdict, § ,5(»4 
Control of general verdict, g .5(53 
Disregarding finding becansf* d(‘fcc(ive. § 5(>(> 
Failure to find, ('ffect, g 5.50 
Findings by court on disagr<‘enien( of jury, 
g 559 

Findings constituting siK'cial lerdict, g .571 
Inconsistenl answers (»r findings to sjM*cial in- 
fi'rrogatories, g 5(52 
Requisites, g 50.3 

Returning jury to make projKU’ answers, g 500 
Material questions, 

Answered by general verdict, § 5.5(5 
Duty of court to require answi^r, g .55(i 
Duty of Jury to answer, g 55(5 
Material special finding, conclusiveness and efl'<*ct, 
§ 571 

Matter covered by other answers, § 55(> 

Matter improyierly submitted to .Jury, consulera- 
tion, § 5(54 

Matter of law from facts established, assumption, 
S 540 

Matters not in dispute, § 533 
Mutters not submitted to jury, 

Consideration, g 5(54 
Surplusage, § 505 

Matters other than failure to object, g 572 
Matters outside issues, .surplusage, g ,5(5.5 
Matters pleaded in di'fen.se, afilnnatnc sulHiiissioii 
to Jury, g .530 

Meaning, clear and certain, g 541, n, 07 


Special issues and findings—Continued 

Memorandum preceding answers, surplusage, S 606 
Mere calculation of damages, submission, § 634 
Mere conclusions of jury, consideration, § 564 
More evidentiary facts, § 531 
Minuteness, finding of facts, § 552 
Mis<*onstruction of issue by jury, objection, § 572, 
p. 349, n. 90 

Misleading or confusing, § 541, p. 273 
Mistake, 

Correction by court, § 5G7, p. 337 
Venire de novo, g 5(58 
Mistakes and irregularities, § 541, p. 283 
Mistrial, 

Discretion of court, § 550, n. 3.3 
Inconsistent findings and answi'rs, § .562 
Jury unable to answer properly, § 5,50 
Mixed questions of law and fact, submission, g 531 
Modification and correction of requested issue Ix'- 
fore siilinii.ssion by court, § 536, p. 264 
Modification of interrogatories, g 540 
More tlmn one matter of fact, interrogatories, 
§ 545 

Motion for judgment on special finding.^ or an¬ 
swers notwithstanding g<*neral verdict, § 564 
Multiplication of number of interrogatories for 
ulterior purpose, § 543 
Names of partii's, § 541, p. 283 
Narrowing, § 544 

Nm'ssary meaning of lungunge u.sed in six'cial 
verdlcls, findings or answers to interroga¬ 
tories, § 509 

Neci'ssily of rt'ipiest, g 536, p. 264, n. 1 
Negative findings, § 5.50 
Negative form, § 541, p. 283 

Negative of questions already submitted, § 539, p. 
269 

Neutruliy.ntion of inconsistent findings or an.s\vors 
to sj)ecial interrogatories, § ,5(i2 
Nicety in use of terms and answer interrogatories, 
§ .569, 11. 13 

Not submitted to jury, § .5.3(1, p, 261 
Nullifieation and ineoiisisttmt findings of an.swors 
to siieeiai interrogatoriiss, § .562 
Number of int(‘rrogatories, § 543 
Nu.ud)ering or groiqiing (luostions, § .548 
Ob,iect of statutes periuittiug, § 48.5, jj. 141 
Objeetitms anil exceptions, ante 
Opel a (ion, {i 5(59 

Opinion, inalti'i's of, refusal to submit, § .531 
Opinion of court, usurpation of jury function, 
§ 5I<5, 11. 3fi 

Oppo.site of questions already submitted, ^ ,5.39, p. 
2(59 

OrdiM- of quest ions, § 548 
Overcoming general verdict, § ,5(5.3, p. ,328 
Overlapping Issues of ultiinute facts, § ,54,5, p. 293, 
n. !)4 

Partialb’^ unanswered, effect, § 550 
I*articular dninages, § 534 

Particular findings of individual facts, § 485, p. 
142 

Particular issues unanswered, $ 556 
Parties, 

Conclusivene.ss as iietween, § 571 
('onsent to partial submission, § 531, n. 49 
Peruuiptory charge, § 541, p. 275 
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Special issues and findings—Continued 

Pertinent and proper evidence, § 541, p. 277 
Plain languaRC, finding, § 552, ii. 52 
Plan and direct, § 541 
Pleadings, ante 

Points in issue, necessity of covering. § 5*11 
Poll of jurors, § 4P(), n. 52 
Positive error in issue submitted, § 53G 
Possible answers, § 545, n. 83 

Possible inconsistencies with general verdict, 
§ 563, p 327, 11. 87 

Preliminary submission of questions of fact, {I 520 
Premature request for special findings, ^ 537 
Preimration, § 512 
Presumptions, ante 
Priority of findings, § 5G2, n. 47 
Proceedings where special liudings or answers ir¬ 
reconcilably inconsistent with general ver¬ 
dict, § 5()4 

Procuring jury finding on facts without knowl- 
edg(‘ of ](>gal (>ft'(‘c(, § 485, p 141 
Prop(*r answms, r(4urning jury to make, § 5(J0 
lM’opri('ty or duty of subiiussion, S 520 
Purt»os(', S 531 

Qualiticatioii or restriction to particular circum- 
stauc(‘s, § .541, j). 277 

Quantum of proof iieci'ssary to raise, § 531, n. 77 

(ilK'StlOllS, 

Already subniitti'd, ;530 
(’onriitiomil submissioii, § 511, p. 28(1 
Jncluded in, or eipiivalmit to, gmieral M'rdict, 
S 540 

Slibniissioii, § 531 
Questions of law and fact, ant<’ 

K('a(iing or comment mg on in arguments to jury, 
^ 171 

Kcarguimnil to jury, § KH 
Rccapituhition of llic cvidmicc, § 532 
Uecoiisideration tiy jury, aulliority of clerk of 
court to direct, § 507. p 338 
llc'fermici' to pUaidiiigs, .541, p 2.83 
Refusal to give, jtistilication, § 53J), p. 270 
Relevancy to issiu' of facts raised by pleadings in 
evidi'iice, § 531 

Relevant six'cial tiiidiiig, conclusivcm'ss and efTcct, 
S 571 

ReiiK'dies and proceedings where special findings 
or answers inconsistent with general verda t, 
§ 5<i4 

Remittitur by party of part of jury finding of 
fact, § 507 

Repeated reconsideration, § .5t)2, ii 52 
R(>petitious questions, S 541, p 275 
Jicjiort of disagreement, § 551, j) 306 
Roiiugnancy of findings or answers, § 502 
Request, 

(Consideration on particular fact.s, § 531 
rrcclusion from objecting to, § 572 
Time for presmiting, § 537 
Requested admission, waiver of error of denial of 
motion for diri'cted vm-dict, ^ 008 
Requisites of special fliidings, § 563, p. 320 
R(>si)onsiv(>ness of answers to add pleadings and 
evidence, § 501 

Kesubmission of issues, questions or interroga¬ 
tories to jury, § 507, pp. 337, 338 


Special issues and findings—Continued 

Return jury to make proper answers after separa¬ 
tion, § 560 

Right to open and close when special issues place 
burden of proof on one of parties, § 43, p. 103 
Rights of i)arfi(‘s as to submission to different 
theories, § 530 

Sealed envelope, suhinission of interrogatories by, 
§ 548 

Secondary issm‘s, conditional submission, § 541, p. 

286, 11. 51 

Self destruction of inconsistent findings or an¬ 
swers to spi'ciiil Interrogalorles, § 562 
Separate issue, iileaded group of facts comprising 
cause of action or defense, § 545, p. 203 
S(‘parate submission, § 530 

Separately, ii(*cessity of requesting, § 530, p. 263 
Seiiaralioii, § 541 
S(‘paratioii of jury, 

Ih'submission of interrogatories bi'fon', § 507 
Return (o ansvvt'r aftm*, § 56(1 
Sequeiic<‘ in which questions submitted, § 548 
Sets, grouping or sulmiitting intmTogatories in, 
§ 548 

Signalnr(‘ of findings, foreman, ^ 555 
Signature to each answ(*r, § 555 
Silence of jury on fact in issue, § 550 
Simpk‘ answers, S 511, n, 00 
Siiigh' sliort smil('iic<‘s, 541, n 50 
Special tindiiigs, § 551 
Special iiitmTogatones, submission, § 531 
SjK*<-ial vm'dici, gmicrally, jiost 
S[»ccific act.s of negligence, § 531 
SpiH'itic (piestious, 541 
Spcculalivis rid’usal to submit, § 531 
Statutory jirovisioiis, post 

Strict construction as against general verdict, 
ii 5(U, 11. 0 

Submission to jury, § 317 

Ai>plicution of riih's, S 531 
( Court’s own motion, ii 520 
Di.scretion of trial court, § 529 
Kvidmitiary facts, ii 532 
Ill fiart, ii 545, p. 2!12 
Interrogatories, § ,548 

Objections and waiver thereof, § 572 
Matter of right, § 520 
Particular actions, § 531 
Trial hy court, § 570 

Subordinate facts to be considered in deciding ul¬ 
timate fact.s, § 532 

Siibstam'e of question, mistakes and irregu¬ 
larities, change in, § 541, p. 283 
Suh.slaiico of special verdict, findings or an.swers 
to interrogatories, consideration, § 509 
Substantial conformity with pleadings, § 544, n. 77 
Substantial responsiveness of answer, § 501 
Suhstaiitinlly correct form, § 530, p. 203. n, 01 
Siihstitntc findings by court on independent 
ground, § 550 

Substitution of court’s own answers or findings 
for those of jury, § 567 
Sufficiency, venire de novo, § 568 
Sufficiency of evidence to sustain pleading raising 
issue, § 531 

Suggestive interrogatories, § .547 

Supplemental issues, court’s findings, § 536, p. 261 
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Special Issues and findings—Continued 
Support ill the pleadiiiRs, § 544 
Surplusage, § r>(;5 

Mistakes and irregularities, § 541, p. 283 
Surprise, time for presenting requests, {} ,537 
Surroiimliiig eireuiiiytanees, coiistruetioii in light 
of, § 5(i!) 

Technieul, refusal to submit, § .'S.'ll 
Technical or compreliensive terms, use of, § 541, 
p. 283 

Temporary dannigos, S r»34 

Tender of prepurcd special issue, § 530, p 2(12 
Test, application in (ieteriiiining irrecimcilalde 
conflict bet\v(‘en two fitidiiigs, § 5(52 
Testimony of interested witness, material fact 
dependent on, § 5.33, u. 88 
Theorii's of recov(‘ry, § .545, ]> 2{).3, ii, 04 
Tlieory of case, post 

Time for presenting requests and iiiterrogatoi ics. 
§ 537 

Time for submis.siori of interrogatories, {{ 518 
Treatment of findings of fact as si»ecinl verdict, 
§ 571 

Two or more answers or findings, construction as 
whole, § 570 

Two or more ri'qm'sted en masse, § 53(>, p, 2(»3 
Two repugnant answers or liiidiiigs, effect gi^ell 
one, it 5(52 

Ulterior purposis question, jt 543 
Ultimate facts and issues, it IS.', j). 142; ^ 541, 
n. f53 

Amendment of modification of iiiterioga- 
tories, jt 510 

Control of gi'iieral verdict, § 5(53 
T)('finition, § 553 
Determination, § 532 
Finding, § ,553 

Fimliiigs of tact constituting special verdict, 
§ 571 

Grouinng, § 545 

Overlaiipiiig issiu's, § 515, p. 203, ii 04 
Venire de novo, § 5(5S 
Unadmitted facts, assmiiptioii, S 540 
Unaiiiiiigiious finding, § 552 

Unanimous inistaki', basis for Jiidgineut. ii .5(5(5, n 
30 

Uncomlil ional issue, answer, ii 551, p 3(H», n 22 
Unconditional request, ^ .5.30, ji. 20.3, ii. H5) 
UncoiitroverUsi facts, {i .5.33 

Understanding of juiy, aseortaiiiing, 8 485, p 112 
Undisputed facts, recital by court, if .533 
Undue emphasis, 8 .545, j> 202, ii. 03 
Undue prominence to imrticular matters or eM- 
denc<‘, § 541, p 275 
Undue repetition, 8 545, ]». 2t>2, ii. 03 
Unequivocal answers, § .5.52 
Unnecessary or improiier, 8 5.31 
Unresponsive aiiswiu*, 8 5(51 

Kesnbmission to jury lor correction, 8 507 
Unsiihiiiittcd issue, answer, 8 .501, n. .50 
Unsujiiiorted by evidence, submission, § 5.31 
Use for purpose, 8 .520, ii. 7 
Usurpation of jury function, § 640, ii. 30 
Venire de novo, § 508 
Waiver, 8 536 

Controlling issue on right of recovery or de¬ 
fease, avoidance, $ 530, p. 261 


Special issues and findings—Continued 
Waiver—Continued 

1 )efectively submitted, 8 530, p. 201 
Issues not submitted nor rciiueshMi, § 636 
Judgment on six'ciul findings or answers ir- 
rcconeilably inconsistent with general 
vei(li(‘t, 8 .504 
Uhnitation, 8 .53(5. ii. 00 
Objections ami ox<*eptioiLs, § 572 
Subsidiary issue or omitted essential factual 
element, 8 5.3(5, p. 2()1, n. 74 
Time for presenting reipiests, 8 537 
Weight of evidence'. Evidence, generally, ante, 
this heiid 

Wiflnlrawal of interrogatories, 8 550 
Wiiting, necessity, § 551, p. 306 
Wi ll ten answers of jury, anieiidiiient or correc¬ 
tion, § 5(57 

Written ri'quest as dissent, 8 .5.36, p. 203, n 00 
Written special interrogatories in sealed envelope, 
8 548 

SfMH'lal .judge, burdi'n of proof, § 2(50, n. .58 
Special ollieer, appointment by court to attend jury 
during trial, § 451 
SjMvhil ph'us, 

Direction of verdict, 

For defendant on sustaining a special pica, 
8 2.58. v (500, n. 70 

Issue jonu'tl on a special ph'a and proved 
without dispute, § 2.57, p. (574 
NiH'Cial proceedings, findings and conclusions liy court, 
8 on 

Special term. 

Motion for preference in order of trial, § ,34 
Time for trial, 8 .30 

Tiial bi'fore judge without jury, § 574, n. 8 
SpiK'iid verdict, 

8ee, also, Spi'clal issues and fiiidiiigs, geiK'ral- 
ly, ante 

AhollshiiK'nt by statute, § .527 
Admitted facts, 8 5.51 
rieadings, 8 551 

Adojdioii ot adverse party’s special interroga¬ 
tories, 8 .53(> 

Adver.se or lu'gative findings, 8 ,5,50 
Aid by Inference, iiih'iKlment or extrinsic facts, 
8s .551, 557 

Aider by iiitendinent or reference to evidc'iice, 
8 4S5, n (52 

Aniendnieiit, by court wKliout con.sent ovi'r olijec- 
tion of parties, § 5(57 
Amoimt of damages, filing to find, § 55J 
Answer equivahmt to no, 8 .565> 

Answi'rs to questions by jury in eijiiity cases, 
8 185 

Answers to siK'cial interrogatories tn'uted as, 
8 571 

Approximations, 8 .5.52 
As (‘inployed in stutiiti'S, § 485 
Asst'iU of roll aired number of jurors, § 554 
Assessmi'iit of damages, various items st'parately, 
8 551 

Authentication or signature of findings, § 555 
Basis for judgment, 

Findings containing defects and errors, S 506 
To be rendered, § 485 
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Special verdict—Continued ' 

Burden of proof, 

Necessity and sufficiency, § 551 
Verdict construed against party having, § 569 
Common law, § 485 
Complete in itself, § 551 
Conclusions of law. 

Conversion, § 553 
Negligence, § 553 
Surplusage, f 505 

Conclusiveness of spwial finding or answer to in- 
t<‘rrogatory as between parties, § 571 
Conditional submission of special issues, § 529. 
n. 79 

Confiictlng evidence, finding bast'd on. § 551 
Consent to return of afiinnative answer as not 
acijuiescencc in sufficiency of special verdict, 

§ 572 

Consideration as interrogatories, § 485 
Consistency of answers to special interrogatories 
or findings, § 502 

Construction against party having burden of 
proof, § 569 

Construction as whole, § 570 
Controvt'rfed matters of fact, § 530 
Conversion, § 553 

Correction, by court without consent ov(>r objec¬ 
tion of the parties, § 507 
Damages, ante 

Defective interrogatories, § 530 
Defective vonlict, venire de novo, § 508 
Defects or errors. 

Findings, § 506 

Kesubinission of issues, qiu'stions and inter¬ 
rogatories to jury, § 507, p. 337 
Venire de novo, § 508 

Definiteness and certainty of finding, § 5.52 
Directing, power and duty of court, § 529 
Disagreciiicut of jury, ^ 559 
DiscH'tioii of jury, § 527 

Discretionary submission of interrogat<u-ies by 
court, S 530, n. 4K 
Disposal of case, § 571 

Duty of court to frame and propound corn'ct (pies- 
tion, § 530 

Elucidation or explanation of qu(*htkuis, § 53(1 
Every finding of equal importance, § .570, n. 45 
Evidence, construction in light of, $ 509 
Evid(‘ntiary facts. 

Definition, § 553 
Finding, § 553 
Surplusage, S 505 
Venire do novo, § 508 

Existence of fact, expn'ssion of doubt. § 509 
Expression of doubt as to t'xistenc<* of fact, § 509 
Extrinsic facts. 551 
Aid by, § 557 

Fact essential to judgment, S 551 
Sufficiency of finding, § 551 
Facts, 

Particular findings. § 485 
Submitted by pleadings, § 551 
Submitted by stipulation, § 551 
Sufficiency of finding as to, § 551 
Failure to request, § 530. 

Filing, interrogatories and answers thereto as 
part of, § 573 


Special verdict—Continued 

Foreman, signature by, 8 655 
Form, § 551 

Answers to questions submitted, § 551 
Submission of interrogatories, § 536, n. 42 
Further questions, suggestion to court, § 536 
General findings, ^ 571 
Hypothetical statement, § 569 
Immaterial facts, certainty, § 552 
linpeachment by jurors. § 571 
Incomsisteiit counts, H 503 
Inconsistent findings. § 552 

Inconsistent findings or answers to special iuter- 
rogatork's on material issues, § 562 
Inference, aid i)y, § 557 

Instructions submUting special issiU's, § 372, pp. 
951-955 

Intelligilde finding, § 552 
Intendment, aid by, § 557 
Intendment of jury, § 571 

Interrogation of court, response of foreman, ef¬ 
fect. ji 551 

Irrecoiicilalile repugnancy, removal by trial judge, 
§ 5(57, n. 52 

Itemization of damages, § 551 
Language, construction and operation, § 509 
Limitation on jury’s power, § 527 
IVIandatory sniuuission of cause, § 536 
Manner of submission of si)e('ifil issues, § 529 
Material and conirovi'rted (piestions, failure tO 
Iiass on, obji'cl ion. S 572, ji 351) 

Mjit<‘rial fads, sufficn'iicy, § 551 
Matters iinproju'riy subinitti'd to jury, surplus¬ 
age, § 5(»5 

Mult<'rs of substance, amendment or correction of 
special verdict, answer or finding by court, 
§ 5(57 

Matters otlier than failure to object, § 572 
Meiiiorniidum jireceding answers, surplusage, 
§ .5(55 

Miiuiteiiess, finding of facts, § 552 
Misleading instructions in coiinectiou with, § 338, 
p 89(5 

Mistakes, venire de novo, § 508 
Narrative form, § 551 

Natural iiu'aning, construction and operation, 
§ 509 

Necessity and sufficii'iicy of request for, § 536 

Negative findings, § 559 

Object, § 485 

Operation, § 509 

Oral request, S 530 

Particular issue, power and duty of court, § .529 
Pleadings, constructjoii in light of, § 569 
P<.wer and duty of court, § 529 
Power and duty of jury, § 520 

Propriety and manner of submission of special 
issiK's, § 529 

Question for di'clarutory judgment, § 485, n. 41 

Questionnaire, § 541, n 53 

Qm'stions of fact answered, § 485 

Hecomineudatioii by court, § 529, n. C4 

Recorded verdict controlling, § 571 

Refusal of court to direct, venire de novo, 8 568 

Rendition of gcm'ral verdict in addition, § 527 

Report of judge, § 485, n. 42 

Request for, § 535 
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Special verdict—Continued 

Request of parties, power and duty of court, | S29 
llesubmiRslon of IsRues, qiientionR and Interroga¬ 
tories to jury, fi 567, p. 337 
Authority of clerk to direc’t reconsideration by 
Jury, f 567, p. 338 
Reversal by court, jl 567 
Segregation of general damages, f 608 
Separate Issues, doinuudliig, { 602 
Separate pleas. § r)02 
Signature of findings, fomnnii, § 555 
Signature to each answer, § 555 
Special cluHsiOeatlon of damage's, j 551 
Special findings distinguished, ii 48,5 
Statement of facta on which verdict rests, request 
for, $ 530 

Statutes, employment of term, g 485 
Statutory provisions, post 
Submission of case only on siieclal, not general. 
Issue, g 620 

Submission of S]M'cial Issues, jiroprlety and man¬ 
ner, g 520 

Submission of special issues of fact not siieclal 
charge, g 529 

Subiiils,sion to Jury for, g 317 
Substance to be considered in eoiistniotlon and 
operation, g 560 
Sufficiency, g 551 

Acquiescence by consent to return of affirma¬ 
tive answer, g 072 
Surplusage, g 565 

Surrounding circumstuiieeN, construction in light 
of, g 569 

Two or niort' answers or fliidiiigs, construction as 
whole, g 570 
Ultimate facts. 

Application of law by court, g 485 
Deniatlou, g .5.53 
Finding, g 5.5.3 
Voniro tie novo, g .56S 
Ultlmatt* issue left to eourl, g 485 
Uriainblguous finding, g 552 
Uuaiiieiidnble defects, veiiin* dc novo, g 568 
Uneoiidltlunal request, g 5.‘10 
Uneoiitroverted facts, g 551 
Undisputed facts, g 551 
Venirt' de novo, § 568 
Waiver of right, g 529 
Written request, g 53C 
Bpeclflc fliidings, trial by court, § 627 
Sjiccificiilions, withdrawal from conslderutlon of Jury, 
g 223 

Specificity. Definlteucss, geiierully, aute 
Specilit'd sum, verdict for less, § 5(Ni 
Spectators, 

Exclusion from courtroom, g .39, ii 91 
Introduction by judge to jury us miHcoudiiot, g 40, 
p. 126, n 51 

Speculation and coiiJe<*ture, 

Answer to li.vpothotical questions, motion to 
strike, g 134, pp. 276, 277 
Conclusion of Jury from evidence, g 211 
Contradictory findings or answers to special in¬ 
terrogatories, g 562, p. 325 
Direction of verdict, 

Jury entitled to guess and speculate outside 
the evidence, g 250, p. 707 


Specnlation and conjecture—Continued 
Direction of verdict—Continued 

Speculation as not affordlDg substance fenr 
jury Issue, g 2.50, p. 606, n. 17 
Verdict for one party would be based on 
speculation, g 258, p. 678 

Disputed fact from mere conjecture, question for 
jury, g 269, pp. 440, 4.50 

Evidence' raising, submission of ease to jury, g 208, 
pp. 424v 429. 4.*M) 

Findings by court, g 6,34 
Instruct Ions to jury, 

f*oiiforinlt.v to issues raised by evidence, g 382, 
p. 9K.9, n. 08 
Duties of jury, g .374 
Restricting Jury to evidence, g 362 
Verd'ud must not be based on guesswork or 
MK'C'Ulat Ion, g 285, p. 794 
.lury us to fuclK, g 211, ti. 56 

NniiKiiif granted by evidence so slight to avoid 
s)MH‘ulation of jury, g 245, p. B73, n. 51 
On favorable answers to interrogatories, objec- 
tioiiK and excejUions to siMiclal lssu(*s and find¬ 
ings, g 572, p. .349, II 80 

S]MH‘iiIative special issues or intorrogatories, re- 
fu.siil to submit, g .5.31 

Speculative Instructions, improfier, g 327, p. 854 
Speeds, 

AletluHl of averaging, iveight on demurrer to evl- 
denei', g 235, p 5.30, n. 95 

Opinion evidences admission without objection, 
g 165, u. 16 

SjH'cdy trials, duties of court, g 30 
Splitting CRUM'S of action, demurrer to evidence as 
not raising question, g 231 
Splitting iBSues. findings by court, g 027, n. 70 
Spoliation of evidenct*. instructions on, g 271 
SiHMitaiieoiiK utterances, instructions to jury as to ad¬ 
missions as evidena', g 361 
Sporting theory that (rial is a game, g 1, n. 20 
Stage of trial at which view or inspection pcrmitted» 
g 47, p. 122 
Stale, 

Arguments of counsel, payment of award against 
state would be out of tuxes, g 187, n. 3.5 
rreference in order of trial, g 3.3 
Statement by court in mcmoraiiduiii, decision by court, 
g (K)2,11 1.5 
StulllK, 

Existence of particular status, lust ructions ussum- 
lug facts, g 2K1, p. 7(W 

InstriK'Hons to Jury, facts not abbunied, § 281, p. 
772 

Statute of frauds, oral evidence admitted without oli- 
jectUiii, g 152, 11 . 93 
Statute of liniitation.s, 

Bur t<i trunsfer of action begun as eiiulty suit, 
I 25. p. 70, n. 34 

Instructions to jury, construction as a whole, 
g 4:i3 

Separate trial on defense, g 0, p. 34 
Statutt'R, 

Amendment or correction of venllct by Jury, g .512 
ApiMirtionment of dninages among plniiitin'H, ver¬ 
dict. g 50H 

Assent of requiivd number of jurors to verdict, 
% 494 
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Statutes—Continued 

Cross action, verflict, § rj04, n. 2 
Direction of vcrdl(*<^, reservation of decision on 
motion until after verdict by jury, {| p. 
715 

Dissent of otK* fourth of jury, § 4X7, n. 00 
Federal, action uiid<‘r, unanimity of jury verdict, 
necessity, § -104 

Form of verdict, directory, |i 400 
Impeachment of verdict liy jurors, § r)2;{ 

Poll of jury, manner of presco-ilK'd by, § 400 
Ileadinft in ar>;iimenls to jury, § 171 
Separate vr^rdicts, 

Autliority for court to direct retiini, § 502 
Authori/iiig, § 500 

Special rindinifs in coiuu'ction with general ver¬ 
dict, return, § 52S 

Spet'ial findings or iiiferrogatories, <iuty of suit- 
mission to jury, 8 525) 

Special issues, permitting submission of case on, 
ol>ject, § 4X5, p. 141 
Special verdicts, 

Aliolisbiiieut, § 527 
Kmployincnt of term, § 485 
Limitation of jury’s discretionary power. 
8 527 

Special issues on r(‘<pu‘st of parties, § 520 
Subinission of cause, § 550 
Statutory provisions, generally, post 
Third submission of ease to jury, prohibiting. 
§ 487, n. 00 

Verdicts, signature of jurors, § 405 
Statutory provisions, 

Calling of cabmdar for setting cases for trial, 
necessity of notice, § 11, n. 25 
Chambers or vacation, trial of action at, § 30 
(Compliance with or legal excuse for violation as 
(piestiou for jury, § 210. p. 505 
Defective venlict, correcting, § 507, p 337 
Denuind for aflmission of facts, etc, for use at 
trial, ji 17r2) 

Demurrer to evidi'iiee, § 22X 
Direction of \ei(Uct, 

•Joinder of two or more defendants, § 257, 
p. 072, n 82 
Power of court, § 250 
Right to move for, § 251 

Discretion of eoiirt as to transfer of cause from 
one docket to another, S 24. p 00, n. 02 
Faiuitable issue's ill actions at law, transfer to 
equity, § 24, p, <51 

Evidemee, statmneiits In instructions to jury, 
{» 272 

Exceptions to ruling on evidence, § 14X 
Form of trial, irregularities and errors, § 058 
Instnietions, conipllaiic<‘, }j 208 
instructions to Jury, ante 

Judge proliibited from (‘xpressing or iiitinialiiig 
opinion, violation by instructions assuming 
facts, § 282, p. 774 

Judgment on sp(K*ial findings or answers to spe¬ 
cial interrogatories notwithstanding general 
verdict, § 503, n. 82 

Judicial notice, introduction of acts in evidence, 
§ 01 

Nonsuit, power of court to grant, § 239 
Note of issue, j 17(1) 


Statutory provisions—Continued 
Notice of trial required, § 11 
Officer in charge of jury, § 451 
Order of calling and hearing causes, § 31 
Order of trial. 

Right to open and close, § 43, p. 105 
Separate issues, § 10 

I’ari materia, eoiistruction as to transfer of 
causes, § 24, p. 58 

Plaintin”s action in direct contravention of penal 
slatiitP, motion for nonsuit, § 241 
Pleading in short, motion to exclude testimony 
on defendant’s failure to make pleadings and 
proof conform to statutory requirements, 
S 237 

I»retrial procedure, § 17(2) 

I'rivate trials of issues in certain cases, § 38 
Pnhiielty of proceedings, SI 38 
tjuestion.s of fact for tin* court, SI 203 
R<H)pening case after Judgment on demurrer to 
evldenec, § 23G 
Separate trial of issues. S 9 
Special findings, requests for, filing, § 537 
S'pecial issues, 

Aiitiionticatioii or signature of findings, § 555 
Authority of court to enter judgment in ab- 
seiiei' of jury finding, SI 55(> 

Authorily of trial court to make findings as 
to supplementary facts or issues, § 5,50 
Ckmlrovi'rled matters, detusion by court, § 558 
Dut.v of party to make jirojicr olijections, 
SI 572, p. 349. n. 80 

Inconsistent sja'cial finding of fact with gen¬ 
eral verdict, H 550 
Language of stalute. SI 511, p. 270 
Liberal coiistruellon, SI 545, n. 83 
Preparation and form, § 541 
Rule of coiidncl, H 511, p. 27G 
Submission of cas(‘ on. 8 530 
Submission of iutt'iTogatories or Issues to 
coiinsc'l, 8 53H 
Terms used, 8 541, p. 270 
Special verdict, 

Authmiticatioii or signature of findings, 8 555 
Defective vertliet, manner of correcting, § 507, 
p 337 

Tteniis'.ation of damages, § 551 
Signature of jniors, § 555 
Siiflicleiicy, § 551 

Time for filing motion to sot aside, 8 507, 
p .337 

Transfi'r of action from one docket to another, 
S 24, p. 57 

Trial i>y court, 8 574 

Additional findings, time for making, § 043 
Advisory nature of Jury verdict, § 587 
Ameiidmont of fiiuliiigs or conclusions, 8 039 
Construction, hearing argument of counsel, 
§ 57t5 

Decision, § 002 

Ri'quisites, § 003 

Dismissal or nonsuit, § 595, p. 400 
Reservation of decision, § 596 
Effect of waiver of jury trial, § 580, n. 11 
Equitable cases, findings and conclusions, 

8 oil 

Exclusion of parties, 5 589 
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Statutory provisions—Continued 
Trial by court—Ooutlnued 

Filing of decision wiMi clerk of court, § 603 
Findings and conclusions, 8§ 615, 02:i 
General authority and duty to make findings 
and conclusions, § 610 
General or specific findings, § 627 
Inferences of facts on submission of cause on 
case stated, § 578 
Introductu)n of evidence, § 589 
Issues for jury, whut will be submitted, § 582 
Method of seeking aniondmeiit or correction 
of findings or coiicliisloiis, S <>40 
Preparation of findings and conclusions, § 622 
Purpose of statute' providing for, § .584, ii. 88 
Iteopeiiing of case to take fnrtlier testimony, 
§ 591 

Request for findings, § 616 
disposition, § tl21 

Right of parties to trial l»y jury, § 587, p 3(57 
Sepiiriit(‘ statements of law and facts, § (524 
Service of notice of motion for snbini.ssion of 
issues to jury, S 5Sl 
Special issiu's for Irml by jury, § 589 
Sju'cnil ju’oceedings, S 589 
Specific tindiiigs, ??!!( (517, 627 
Stating poijitM in winch variance claimed to 
exist, § 091 

Time for making motion to alter or amend 
liiuliiigs or conclusions of court, ^ 641 
Time for reudifion and tiling of (h'cision, (501 
Visititig § ()64 

View or inspection of mnteriiil ol>j<'<ts or 
premises, 58S 

Waiver of hiulings and conclusions, S 613 
Witlidrnwal of submission of i.ssiies and ap- 
poiiitiiient of specisil Judge, (508 
Writing and .signing decision. 1; (103 
View by .|ury, apiKiintnieiit of fierson in charge, 
§ 47, p. 123 

Stay, new notice of trial, § 15 
Stenographer, appoiiitiin’nt Jiiul service.s, § 41 
Stenographer’s notes, reading and submitting copies to 
jury, § 465 

Stcnograph(*r’s report, instructions to jury, compli¬ 
ance with requirement f(»r writing, § 332 
Stipulated damages, instructions to jury, § 297 
Stipulations, 

Case tried under stipulation as to rulings on ob¬ 
jections to tcstiinon.v, fi 145, n. 40 
Damages, conforming jileadings to proof, verdict, 
§ 506 

Direction of vc'rdict on, § 258, p. 694, n. 4 
Effect, § 257, p. 674 
Evidence, 

Introduction of ('viilenci' to contradict exist¬ 
ence, § 59 

NiHTssity of introduction of evidence to prove 
facts, § 57 

Opening statements to Ix' taken as evidence, § 161, 
p. 325 

Parties as to facts as trial, § 3 
Pretrial conference, § 17(2) 

Sealed verdict, opening l>y court, § 485, p 143 

Trial by court, post 

Trial of actions together, § 6 


Stipulations—Continued 

Waiving jury trial, both parties moving for di¬ 
rected verdict, 8 256, p. 61 i), n. 70 
Stock, examination of jurors as to ownership, miscon- 
tliict, § 159, 11. 86 

Stretcher, permitting iilalntiff to he brought into 
courtroom on, prejudice, {I 52, n. 39 
Striking cause from trial list, docket or calendar, 
2.8, 2{), pp. 73-77 
Striking evidence, 

<’ourt’,s own motion, § 150 
Motions. 

Decision on motion, effect, § 237 
(Iraiit <»r denial, § 237 

Ih'aring and considiwatiou of evidence, § 237 
In iialnre of demurrer to ovidenci*, 51 237 
Mode of ol>je(‘tlon to introdiu'tioii, § 129 
Dlijts'liou to improper answers to proper 
(picstions, § 121 
Time for, 237 

Waiver of error in denying, § 663 
lle<*epli<)n of I'vuleiice, courts o\\ ii motion, S 150 
Striking inipropi'i* sfalomeiits of coiinsid, § 197 
Striking plea<ling, discussion of pleading In opening 
slab'ment, § 161, p. 315 
Sua .sponte, 

Aiiieiidmmit by court of findings or coiicliisions, 
612 

(’ourl'.s own motion, gein'ially, nnt(‘ 

Snbmissioii of (‘nse, dei’endniifs .suml in solido, S 30 
SubmeHsiou of cause to court on case stntial. S 578 
Snluiiissioii of .sjiecial issues for sjiei'ial verdict not 
s|M*i‘ial cluiige, S 529 

Siiluinssioii to jury, necessity for trial, jj It, n. 55 
SniquMMia, 

E\ideiico, (‘vplanation of al»scnce in opening stnt(‘- 
inenl, S H51, j). 315 

Xe<’(‘,ssity of calling witness subfioemu'd, § 71 
Subsequent, pnx'eedings, effect of motion for dii(‘et<'d 
veidiet, ti 25.5, p. (515 

Substantial evideiic(‘, qm'stions for jury, § 208, p, 445, 
n. 97 

.Substantially correct, definition, § 395, n. 9 
SulislUiif ion, 

Woids or phrases in instructions to ,]iiry. mis¬ 
leading Mist ructions, S 338, p. 893 
Written instructions for oral instructions, § 332 
Subterfuge, retention of cause on dockid, § 22 
Succinctness, instructions to jury, § 345 

Statoineiit of issues and theories, {i 346, ji. 916 
Sufficiency, 

Additional findings by court, § 613 
Findings by court, test, § 625 

General finding by court to siijifiort judgment or 
decree, § 627 

Objections and exceptions to findings by court, 
§ 65G 

Suggestions by judge as to procedure in action, § 49, 
p. 131, n. 1() 

Suicide, insured, necessity of proof of admitted facts, 
§ 58, n. 45 

Summary of evidence in instructions to jm.v, § 272 
Summary of position of parties in instructions to jury, 
§ 275, n. 80 

Siiinmary proceedings, procedure, }j 36, n 15 
Summations by counsel, prcsenci* of judge, § 37 
Summer court, time for trial, § 30 
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Summons, motion to quash as part of trial, 9 8 
Sunday law, act of religious or charitable association 
as an exception, question for court, i 219, p. 505 
Supplemental answer, reception of answer, exclusion, 
H 00, n. 55 

Supplemental pleading. 

Admission by defendant affortiiig right to open 
and close, S 43, p. 100, n. 30 
New notice of trial. 515 
Transfer of cause to other docket, 5 24, p. 64 
Supplementing or reoiM>uing opening statement, § 161, 
p. 323, n. :i9, 41 

Suppressed evidence, insi ructions on failure to call 
witness whose testimony would l»o merely cumu¬ 
lative, 5 271 

Suppression of evidence. 

Failure to produce witness, comments of counsel, 
f 184, p. 305 

Instruction as to effect, § 271 
Suppression of liiformution by application for prefer¬ 
ence In order of trial, 5 34 
Surmise or suspicion, 

Evidence, submission of case to Jury, § 208, pp 
424, 42.5, 430 
Findings by court, § 0.34 
Sunilimage, 

Additional flndlngs by Jury on direction of ver¬ 
dict, 5 202 

Containe<l in special verdict or OndiiigH, 5 505 
Findings and conclusions in trial by court, § 625, 
11 . 20 . 

Geuerul and sptH'iul findings In saim^ case in trial 
by court, 5 027 
lustrucLlons to Jury, 

Applu'atioii t<i i-ase, 5 3#^>, p. 908, n 97 
Oniissloii of instructions on luinmteriul issues, 
-8 .388, p. 105,3, II. 21 

Special Issues submitted, 5 372, p. 0.“>1, ii ,38 
TeiidcKHl Instructions on issiu^s which had 
lH*eu withdrawn from Jury, 5 380, p. 970, 
11. 4 

llefereiice to pleadings In liihtnictioiis to jury, 
a 317, p. 1W2 
A'erdlcts, § 509 
Surprise, 

AduiisHloii of evidence not working ns surpilse, 
right to motion to strike, 5 130. ii 31 
IleoiNuilng case for further ovideiu-e. 

After coinmeiicimieiit of arguiiieiit, 5 107 
Alter nonsuit, 5 H>8, n. 4 
Reply by arlverse party, 5 HI 
Resetting case for trial, § 35, n. J)9 
Revf*rsal of discretion as to term of trial, § 30, 
n. 37 

Surrebuttal, § 10.3 

Surrogate, designation of term for trial, § 30 
Surmunding circumstamTS, findings by court, 5 034, 
iL 72 

Suspension of Jury trial to try another case with all 
or some of same jurors, § 5 

SuaiM^nsion of part of pro<‘eedings by striking cause 
from docket or calendar, § 28 
Suspension of jiendlng trlai, power of court, § 45 
Suspension of trial, waut of couipetent Interpreter, 
|42 


Suspicion, 

Direction of verdict, 

Svldenee raising a mere suspicion of exist¬ 
ence of facts sought to lie established, 
5 258, p. 087, n. 01 

Verriict for one porty w’oiild be based on mere 
suspicion, § 2.58, i>. 078 

JiistructioiiH casting Kiisiilclon or doubt as to tes¬ 
timony of purtieiilar witness, § 270, p. 740 
Sympathy, 

Appt'als to in arguments of counsel, 5 101 
Oouimeiits of judge on evidence teiidiug to excite 
sympathy, 8 50, p. i;i3, n. 73 
Instruct ioiiK to Jury, 

Appi'Uliiig to sympathy of Jury, § 343 
I)iiti<*s, § 320, p. 848 
Not to be iiifiiieiiced, 1207 
Prejudice by reiietitioii of same Instructions, 
5 .^34 

Question usk(‘d with obvious purpose of arousing 
synipatby of Jury, motion to strike, 5 ^34, 
p. 270, 11. 15 

Synopsis of statenumts from pleadings embodied In 
instruction to Jury, § .317, j) 92.3, n. 20 
Taking case or question fn>m jury, 

Dmnurrer to (‘vldence, generally, ante 
Direction of verdict, generally, ante 
Dismissal or nonsuit, geiiernlly, ante 
Tax deeds, evidence, gen(*ral objection, § 127 
I'axes, litigants right to have casi^s disposed of with 
reasonable disjiatch, 5 *10, n. *12 
I'enrs, slu'dding tears during argument to Jury, § 109 
T«t‘linIcHl language, instructions to jury, request for, 
« 40T 

T*whiilcal terms, instructions to Jury, 5 327, p 8.59 
Duty to define In absence of request, 5 302, p. 1004 
Telegrams, coiisfructlon as question of law, 5 217, n 20 
Telephone conversation, identity of spt‘uker as ques¬ 
tion for jury, 5 219, p. .505, ii. 27 
'remisiniry adjouriiiueiit of pending trial, 5 4,5 
'rmider, plea of timder, right to open and close, § 43, 
p. Ill 

Term of court, 

AmeiulmeiiL or correction of findings or conclii- 
sioiiH of com t dm iiig, 4 0>39 
Appearance term, time for trial. $ 30 
('riiiiiiiul term, time for trial, § 30 
Current or subseciueiit term for trial, § .30 
Motion for preference m order of trial, § 34 
OrdiT for transfer of cause to auother dex-ket at 
subsequent term, 8 2.5. p. 0!> 

Prelereiice In order ol trial, 4 **13 
UtHifMMiliig case for furtlnT evidence, § 104 
.SiKM'ial term, time for trial, § 30 
Trial, § 30, pp. 77-81 

Te.staiiieiitary punioao, hndlug by court, § 634, n. 67 
Testimony, 

t^mi'lnslons, correction of error, § 661 
Irn'gularitles and errors, waiver, 9 001 
lYlal by court, post 
Tests, 

Made by jury, permission, $ 46 
Pow'er of court to compel, § 40 
Sulficieiicy of findings in trial by court, 8 025 
Theory, no evidence to support a theory, confusing or 
misleading Jury by Instructlona withdrawing. 
8 223 
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Theory of case, 

Amount of recovery, verdict, f B06 
DeclnraLions of law generally. Trial by court, 
post 

Dlfforont theory from that presented by pleadings, 
verdict liased on evidence tending to support, 
§ 501 

InstnicllouH to Jury, ante 

Rwiuest for liistrnctiona emI)odying, 305 

Special Iksuok, 

Parties, separate stilniilsslou, g 541, p 278 
Rights of parties, {$ 5.10 
Submission, g p. 209 
Trial by court, 

Additbmul find lugs, g Ol.T 
OhauKing, $ .■574 
I>i*<*lar.‘Uioiis of law, § ,*5f)7 
Findings and conclusion.s, $ 1500, n. .31 
Ignoring, g (MKI 

Inconsistent findings and eoncluslona, g 036 
Variance of findings, g (i:W 
Third party procei'dings. 

Separate trial of issues, g 0, n 22 
Separate trials of elaiins. g {». j». .Tl. ii .32 
Summation of Ismik's to Jiir;;, g Idi, n .31 
Third person, reference to iiiMiraio'c' as. g .^,3. p 151 
Threats, 

lustructlon.«t as to duties of jury, g ,374 
Jury, failure to come to agrcvinenl, g 481, p. 182 
Qlmc, 

Admission by defendant ulTM'ting right to open 
and close, g 4.3, p KHi 

Admission of new or additional <* 01111801 , g 157 
Admonitions to jury for iaijiroper urgniiKoits or 
misconduct of counsel, g 206, ;i .3!)5 
Amendment of findings or conclu.sionR by court, 
i 639 

Amendment or correction ot viTdict I».v court, 
g 5H5 

Application for, 

ExcliiMoii of witness, g lili 
PrefiTCUce in order <»f tiial, g ,34 
Arguraimt, 

By counsel of allotti'd time, g 164 
D(‘iiiurr<‘r to i*Viden<'e, S 2.32 
Of counsel, jn-ojier tiiuc for arguineiit, § 107 
Arguments to jury, 

Limiting or extending time, g HIM 
ProiM*r time, § 167 

Calling attention to misconduct of opixisito party, 
§ 52 

Cause pending on docket, g 22 
Claim of right to open !Hid clo.Me, g 41 
Convening and adjournnieiil, discretion of court, 
g 36 

Deliberation of jury, g 4S1, ji 126 
Demurrer to evidence, §f 226, 227 
Decision and argument, § 232 
Dlr£*ction of verdict, ante 

Docketing cause, failure to docket within pre¬ 
scribed time, g 19 

Exeeption to ruling on evidence, § 147 
Exceptions to dir<*ction of verdict, § 265 
Filing of decision by court, g 604 
Framing and settlhig issues for submission to 
jury In trial by court, g 583 
Instructions to Jury, ante 
89 C. J.S.—76 


Time—Contlnu<»d 

Jurors, resort to own experience In arriving at 
verdict, g 464, u. 01 

Jury, keeping together for deliberations, I 462, 
p. oa 

Liniitiiig eflfect of evidence, g 87 
Methrul of R(>eklng amendment or correction of 
fiiKlings or conclusions by court, g 640 
Motion for, 

DiroctiMl verdict, g 254 
a king, g 596 

JudgiiUMit on special findings or answers ir- 
n <*onrIlubl.v inconsistent with general 
verdh't. g .364 
Nonsuit, g 246 

As .‘ilToctiJig decision, g 245, p. 575 
Hnimiission of issues to jury in trial by court, 
g 581 

Transfer of cause, g 25, p. 68 
Motions to. 

Amend or correct findings or cniirlushms of 
court, g 641 
Strike evidence, g 139 
Strike or c'xclude nil evldenee. g 2.37 
Withdraw juior. g 224 

New trial, refiisnl of jury to follow dlrecHona of 
Judge to n'liirn a venllcl, g 262, 11 . .35 
Notice of Inal, g 12 
ObJeetloii to, 

Evltlenci* nnisf Is* iinide, g IIS, pp 2.37-242 
Introduction of evid<*nc<*, gg 117 116, pp. 237- 
212 

III trill] by <*oiirt. g .392 
MltK'onrliK't nf <*onnsel, g 1S>6, p. .387 
Pleading to nlT<»ri| hnsl- for <lin‘cllon of ver¬ 
dict, g 2.32, p m) 

SutticKMicy of evidiMice, g 221 
Objections nnd ex<*<*|UionN to errors, 

Irn’gulariln's or omissions in conduct of 
trill I, g 54 
Verdict, g .32.3 
Offer of proof, g 78 

Order for irinl at dilTeivnt times in same (*anae. 
g T 

Order limit mg inniibcr of ^\ 11 nc^'.si’s, g trj 
Poll of jury, g 4')6 
Question for jury, g 2IJ», p .36,3 
Questions of law or fiu’l, g 21!i, p. 563 
Rendition ot lieeision, 

By c«»nrl, g 661 
By visiting judge, g 664 
Request for, 

Demonstration or lest, g 46 
Findings and 1 om-lusioiis jii trial by court, 
making, g 61S 

Request to go to jury iift<*r each party had re¬ 
quested directed venllct, g 256, p. 626, n. 94 
Rest^rvation of lii'cisioii ou motion to dismiss, 
olTwtlve dale of order, g 246, p. 588 
Ruling on objeclions to evldenee* or motion to 
strike, g 145 

Spc'cial isHucB, request and inlerrogntorles, pre¬ 
senting, § 5.37 

Rubmissioii of issues to jury, rigiit to oiiject, g 220 
Trial, S 30, pp. 77-81 
Trial iiy court, 

Findings and concluslonb, making, g 614 
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Time—Gonttnned 

Trial by court—Oontlnned 

Making requests for dedaratlons of law, 
001 

Tenlre facias de novo, making. § 519 
View or inspection by jury, { 47, p. 122 
Withdrawal of, 

Counts, issues, etc., from consideration of 
jury, S 223, n. 2 
Demurrer to evidence, S 230 
Evidence, S 03 

Tiro marks, circumstantial evidence for jury, i 208, 
p. 442, n. 73 

Title, determination, transfer of cause from one dock¬ 
et to another, § 24, p. 57 
“To set’’, defined, S 30 

“To wit”, dispensing with strlel proof as ground for 
refusal of instruction, § 381, p. 080, n. 73 
Tort actions, separate trials, g 7, n 94 
Tort-Jury ralendur. 

Malpractice action against attorney, § 20, n. 46 
Traiish'r of action from contract or conini(‘rcial 
calendar to tort calendar, § 24, p. 57 

Torts, 

Apportloninent of dainnfie.s, employer-(‘inployee 
relntiunship of def<'ndants, verdict, § 508 
Joint nctiotiH, verdicts, § 500 
Joint tortfeasors, consistency of verdicts, 8 600 
Separate trials of defemlant, 8 8 
Several plaintiffs claiming in tort, verdict, § 600 
Special Issucb. answers affecting piuiitivu dam¬ 
ages, § 534 

Towns, incorporation and assessment of lax, validity 
as question for court, 8 219, p, 505 
Trail, ordering cause to trail case on trial, 8 31, n. 88 
Transcript of evidence, 

Ponuer action, introduction In sujiport of case 
or defense during cross-examination, § 100, 
n. 47 

Prior action, time for objection fo introduction, 
8 118. p. 240 

Transcript of stenographer’s notes, reading in argu¬ 
ments to jury, 8 17.5 

Tran.sfer of causi* to proper docket, 8 24, p. 154 
Transportation given, by party interested, § 457, pp. 83, 
85 

Trap, arguments of counsel to jury referring to in¬ 
terrogatories as trap, $ 174 
Treats, 

Jurors, 

By attorney, 8 457, p. 84 
By some of their friends on jury, 8 457, p. 85 
Heccivlng from party during trial, 8 457, p. 83 
Trespass to try title, right to open and close, 8 43, 

p. 112 

Trial by court, 88 674-4157, pp. .Vil-501 
Abandonment of briefs, § 576 
Additional evidence. 

Agreement of parties to submit, 8 591 
K(K>peiiing case for Introduction, 8 591 
Additional findings, 

Cross-examination of court, § 643 

Duty of court, 8 643 

Effect of denial of motion for, 8 64.S 

Explanation of findings already iiiado, 8 643 

Findings and conclusions. 8 612, n. 92 

Form and sufficiency, 8 643 


Trial by court—Continued 

Additional findings—Oontinued 
Immaterial matters, 8 643 
Interrogatories, obtained In form of, 8 643 
Matter In amplification, 8 643 
Omissions, supplying, 8 643 
Points not touched on in findings already 
made, 8 643 
Power of court, 8 643 
Itefiisal, particular matters, 8 643 
Bequest for, 8 643 
Sufficiency, § 043 
Time for making, | 643 

Additional testimony, time of amendment of find¬ 
ings or conclusions on reopening for, 8 689 
Admission of evhhmce, § 580 

Declaration of law, § 601, p. 414 
Olijeclions niul exceptions, § 592 
Question of relevancy, right to raise, 8 592 
Billing on objections, 8 .592 
Without olijection, § 502 
Admisslon.s, ante 
Ailinitted niflttors, findings, 8 635 
Adoption of jury verdict, 8 .587 
Adverse Interest, attorney rejireaentlng, 8 574 
Advisory nature of jury verdict, 88 586, ,587 
Affitlavlt, application to reopen case to Introduce 
c‘vldeiu*e, 8 .591 

Agre<‘d inaltrTs, findings, 8 63.T 

Agreed or s(ipiiInU>d facts, findings in issue, § 612 

Agn^d statement of facts, 

Demurrer to evidence, 8 594 
Submission of cause on ease stated, 8 678 
Allowance of motion to reopen case, 8 591 
Amendment of findings or conelusions, § 638 
Announcenient of decision not reduced to writ¬ 
ing, 8 602 

Answers of Jury to Interrogatories, incorporation 
into findings, 8 630 

Application to reopen case for Introduction of 
evidence, § 591 

Arguniout and conduct of counsel, ante 
Authority to change, modify or correct findings 
and conclusions, 8 638 
Best evidence rule, 8 501, p. 379 
Bill of exceptions, incorporation of findings and 
conclusions, 8 622 

Books and publications, reference to, 8 575 
Botli parties moving for directed verdict, 8 256, 

p. 610 

Briefs, 8 576 

Burden of proof, conclusions of law, 8 015 
Certification of jury verdict, 8 687 
Changing theory of case, § 574 
Circumstantial evidence, findings by court, | 634 
Clerical errors, 

Amendment of findings or conclusions after 
Judgment, 8 63.0 
Findings or conclusions, 8 637 
Common knowleilge of judge, use, 8 575 
Comiietcnt evidence, consideration after rejec¬ 
tion, 8 589 

Complicated items In dispute, submission of Is* 
sues to Jury, 8 582 

CoiiclnslonB of law Findings end concluslona, 
generally, post this bead 
Conduct of trial, 8 585 
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Trial by court—Oontlmied 

Conflict between opinion and finding of fact, 
§ 636, n. 8 

Construction of material on anbmlBBion of cause 
on case stated, § 678 

Controverted questions of fact, submission to 
jury, § 682 

Cost, dlHcrotlon of jndge, | 674 
Gouiitorclalm, 

Demurrable, § G03, n. 58 
* Issues, submission to Jury, 8 682 
OrosK-examlnation of court by additional flnd- 
inga, § 043 

Cnstoin, evidence of, reopening cose to admit, 
8 591, p. 379 
Damagi% ante 

Data not iiresented to court for conHlderatlon, 
resort to, 8 574 
Decision, § 002 

Ameudinent. S 600 

Entry of judgment therwn, direction, 8 003 
Flndiiigs and concliihions, § GOO 
Of law, S 022 
Force and effect, § 007 

Matters learned by court outside record, 
§ 003 

Matters to bo deiennined, 8 603 
Rendition In al>seii(*e of (‘ouiiscl, 8 (i05 
Roqnlsitcs, 8 003 

Ruling on request for findings before, at or 
after, < 021 
Time for, 

Making requests for findings and conclu¬ 
sions, 8 618 

Rendition and filing, S 601 
Time of. 

Amendment of findings or coiulusions, 
8 030 

Rendition by visiting Judge, 8 604 
Writing and signing, g OtCl 
Declarations of law, g 597 

Abstract propositions, § 5J1S 
Acts tantamount to allownneo or refusal, 
8 001, p. 414 

Admission of evidence, 8 OOlf P- 414 

Allowance or refusal, 8 twu 

Analogous to Instructions to jury, 8 508 

Aj>pII('ah]llty to pIcndliifiN and evidence, g GOO 

Assumption of facts, 8 51)0 

Binding on ctmrt, 8 «598 

Case stated, 8 6))1 

Corn’Ction, § 601, p. 415 

Request for ruling, 8 661 
Delay iii filing judge’s dlsiMJsltlon of requests 
for rulings, § 001, p. 414 
Drawn fwni facts, siiffirleiicy, 8 001 
English language, 8 509, n. 34 
Erroneous or unnecessary, 8 601, p. 413 
Fact undisputed, § 508 
Form, 8 509 

Form and RiibstoncG, § 598 

Good In part and bod In part, 8 601» P- 414 

Hypotbesizlng evidence, § StW) 

Ignoring Issues, theories or defenses, § 600 
Ignoring or exeluding evidence, 8 000 
Length and number, | 601, p. 414 
Limitations, S 599 

Modification and correction, g 601, p. 416 


Trial by oonrt—Oontinned 

Declarations of law—Continued 

Nature, necessity and purpose, | 598 
Necessity, nature and purpose, f 598 
Nugatory, refusal, 8 601, p. 413 
Oral or written argument, 8 601 
Peremptory, 8 601, p. 414 
Purpose, necessity and nature, 8 698 
Purpose of reipiest, 8 601 
Rphrous for declining to give requests, 8 GOl, 
p. 414 

Refusal, § 001 

Request ndatlng to demurrer, 8 598. n. 10 
Requests, 8 601 
Requisites, g 500 

Single dlscuuneetcd fact, | 698, n. 10 
SulHciency, § 599 
Twhnlcaliy iueorrect, | 598 
Time' for making requests. 8 001 
Variance betweeb pleadings and proof, 8 001 
Default Judgments, findings and conclusions, 8 612 
Defi'nses, 

Failure to plead, cure by finding, 8 633, n. 60 
Ignoring, § COO 

Deli'gntlon of court’s duty to jury, 8 680 
Demurrer to evidence, g 504 
Kquilnbk' actions, 8 504 
Equivnlent, § 594 

Findings and conclusions, necessity, 8 612 
Lt'gtil «‘ffect, 8 694 
Motion to dismiss, 8 591, n. 26 
Motions equivalent lo, 8 591 
Obsolete ovlflonee, § 594, n. 23 
Operation and effect, g 594 
Denial of applleatiun to reopen case, 8 591 
Determination of facts, § 574 
Dirt'Ction of verdict, ante 
Discharge of jury at close of evidence, 8 580 
Discretion of court to submit Issues of equitable 
nature to jury, 8 580 
Dismissal or nonsuit, generally, ante 
Doemnentary evidence, Intmduetion, § 680 
Dual position of Judge, § 574 
Duty of court to sift evidence, 8 003, n. 46 
p]ffect of adoption of Jury verdict, § 587, p. 307 
Effect of jury verdict, g 5.S7 
Effective nilliig on motion for jniignient, 8 594 
EncourageiiK'nt of settlement, 8 577 
Entry of Judgment, 

DecKion must direct, 8 003 
Without hearing evidence, 8 580 
Equitable issues, 

Conditional submission to Jury, 8 580, a. 90 
Conduct of trial, 8 585 

Constitutional right of parties to trial, 8 680 
Doinurrop to evldoueo, § 504 
Filing objections and exceptions to findings 
nunc pro tune, 8 656 

Findings and conclusions, 8 610, n. 44; 88 61J, 
612 

Formation of Jury, iiTcgularitles, 8 585 
Operation and effect of Jury verdict, § 587 
Resort to Interrogatories cswntlal, § 580, 
n. 90 

Separate statements of law and facts, 8 624 
Submission to Jury, § 580 
Equivalent to demurrer to evidence, 8 594 
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Trial by conrt—Continued 

Erroneous date, recitals In findings or conclu¬ 
sions, § G37 

Erroneous rulings, correcting during trial, § 574 
Evidence, 

Additional evidence. 

Agreement of parties to submit, § 591 
Reopening case for introduction, § 591 
Additional findings, § 043 
Admission of evidence, ante this head 
Admissions, ante 

Amendment or correction of findings or con¬ 
clusions on basis of, § 038 
Applicability of declarations of law, § 600 
Basis of finding of fact, § 034 
Oircuiiistantial evidence, findings by court, 
S 034 

Clarification or interpretation by reference 
to books and publications, § 575 
Conditional admission, § 589 
Conformity of pleadings to, § 032 
Consideration, § 587 

Consideration of competent evidence after re¬ 
jection, § 589 

Decision by judge who heard, § 002 
Decision of court must be based on, § 603 
Demurrer to, § 594 
Discharge of jury at close of, § 580 
Duty of court to weigh, § 593 
Effect, of admission, § 5S9 
Effect of exc(‘i)tion to conclusions of law, § 057 
Entry of judgment without hearing, § 589 
Exclusion of iniprop<‘r evidence, § 589 
Evistence of insurance, § 589 
Fact qiK'stioiis raised by, findings and conclu¬ 
sions, § 012 

Findings and conclusions as to every item, 
§ 015 

Ignoring or excluding, § 000 
Iriadmissilde or excluded, findings, § 034 
luc'oinpc'tent evidence, consideration by court, 
§ 593 

InconijK'Omt, Immaterial or irndewant testi¬ 
mony, encnuil)ering n'cord, § 577 
rndisi)ntabl(‘, § 503. p. 387 
IntrodiK'tion of docuiiu'ntary evidence, § 589 
Not presented to court for consideration, re¬ 
sort to, § 574 
Offer of ]M'oof. § 589 
Oi)iiiioii idciic(', ('xtent received, § 589 
Opportunity to n-but evulence on reopening 
of ease, § 591 
Oral testimony, § 58,5 
Order of }H’oof, § 599 
Parol evidence, 

Findings and conclusions, § 012, n. 74 
R('Openiiig case to sul)mit, § 591 
Presumptions <d' fact, § 593 
Probative effect, dctt'rjiilnation by court, § 503 
Proposed findings, § Oiil 
Provisional or eoiiditioiial iwognition, § 589 
Reception, § 589 
Reference in findings, § 030 
Reopening case for introduction, § 591 
Stage at which case may be reopened, § 501, 
p. 380 


Trial by court—Continued 
Evidence—Continued 

Submission of issues to jury where substan¬ 
tial conflict, § 582 
Testimony, post this subhead 
View or inspection by conrt, § ,588 
Weight and sufficiency, rulings on, § 593 
Weight of conflicting evidence, § 594 
Ex parte oral communications outside of court, 
receipt, § 003, n. 46 ^ 

Excluded evidence, findings, § 034 
Exclusion of improper evidence, § 589 
Existence of insurance, ovidenf‘e, § 589 
Existence of question of fact, determination, § 674, 
n. 11 

Extrinsic facts and papers, findings, <§ 028 
Pact judicially noticed, findings and conclusions, 
§ 015 

Failure of proof, S 034 

Files not presented to court for consideration, 
resort to, § 574 

Findings and conclusions, § 580 

Absence or failure of proof, § 034 
Accuracy of statmnent, § 020 
Actions of proceedings consolidated, § 626 
Additional findings, § 012, ii. 92 
Adoption of rinpiested, § G2l 
Aflirnuitive ndief, sufficiency, § (;27 
Agreed, admitted or undenied matters, § 615 
Agreed or stipulated facts, § 012 
Aniendnient or corri'ction. § 038 
After judgment, § (>3{) 

During or after term, § 039 
Ancillary findings, § 011 
Answers of Jury to iiitm’rogatories, incorpo¬ 
ration, § 030 

Appeal, amendment where case appealed, 
§ 039 

Applicability of statute, § 038, n. 70 

Applicjition of geniu-al finding, § 032 

Argumentative, § 021 

Ascertainment by Judge, § 009 

Attorney rei)re.s<'iiting adverse interests, § 574 

Basic facts, <5 02Jt, n 97 

Basis for cost, § 010, n. 44 

Basis of fact, without, § 021 

Basis of judgment, § 587, p. 308 

Books and jinblM-alions, refenmee to, § 575 

Biirdi'ii of proof, § 015 

By jury on special issiu's, § 0,30 

Certainty, § 020 

Cbanci'ry cases, S (>24 

Claims of law, statmnenf, § 019 

Cbufieai errors, § tslT 

Correi’ting after entry of judgment, § 639 
Commissions, 009, n. 8 
Common counts. S 027, n 82 
Completeness, § 010, n 43 
Conclusion of plaintiff’s testimony, ^ 012, n. 3 
Conflict ladweon opinion and finding, § 636, 
11 8 

Conflicting evidence, § 503 
Conformity to pleadings, issues and evidence, 
§ 032 

C()iij(H‘ture, § 634 

Consolidated actions or proceedings, § 626 
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Trial by court—Continued 

Findings and conclusions—Continued 

ConstnicHon of general and special findings, 

§ esa 

Correction, § 638 
Court’s own motion, § 617 
Credibility of interested witnesses, § 593, p 
389 

Decision, §§ C02, 622 

Declaratory relief, § 611 

Default judgment, § <»12 

Defective or insuflicieiit pleadings, § 633 

Defects and errors, § 637 

Definiteness and certainty, § 62<i 

Definitions, § 609 

Denied matters, § 63.T 

Dictation to court reporter, § 622, n. 13 

Directed verdict, § 612 

Discretion of eonrt, § 611 

Dismissal deemed on merit,s, S 612, n. 3 

Distinct findings in every material i.ssue, § 626 

Documents, reference to, § 630 

Dut.v of court, § 574 

Duty to make, § 610 

Effect of, 

Adoption of jury verdict, § 587, p. 367 
Amendment, § ^38 

D('nial of motion to alter or amend, § 638 
Facts, § 62{), n. 1 
Equitable cases, § Oil 
Erron<>ou,'i date, recital, 8 637 
Brroiu'ous refusal to niakt' finding in form re¬ 
quested, 8 621, n. 72 
Errors, § 6,37 

Essentials of findings, § 626 
Evidence obtained by vi(‘w or Inspection by 
eon It, § 588 
Evidentiary facts, § 629 
Exact language of r(*quest, necessity, 8 621 
Excuse for failing to make, § 614 
Exhibits, reference to, § 6.30 
Existence of question of fact, determination, 
§ ,57^, n. 11 

Experiments by judge, § 6,34 
Exjn ess or implied, § 610, n 42: § 01.5 
Extrinsic facts and pajicis, 8 (528 
Fact questions raised by pleadings in evi- 
denc(*, § 012 

Facts judicially noticed, 8 01.5 
Filing of request for, § (i20 
Form, § (522 
Frivolous request, 8 Olfi 
Fiitiin* possibilities, § (JIM, n. 68 
General and spcnaal I’lndings in same case, 
§ (527 

General authority to make, § 610 
General wiielusion, § 61.5 
General considerations, § 609 
General exec'ptions, § 650 
General findings, 8 627 

General or p(‘rsonal knowledge of Judge, § 57.5 
General request, § (>21 

Grounds for amendment or correction, § 638 

Immaterial issues, § 615 

Implied facts, § 615 

Implied findings, § 615 

Improper classification, § 024 


Trial by court—Continued 

Findings and conclusions—Continued 

Inadmissible or excluded evidence, § 634 
Inadvertent notations, § 638, n, 40 
Incomplete, §8 621, 6^ 

Inconsistent, § 636 

Previous findings on Judgment rendered, 
§ 614, n. .37 

Incorporating allegations of pleadings, § 030, 
n. 11 

Ineoi’ixiration in jndgimuits or bill of excep¬ 
tions, § 622 

Independent investigation of Judge, 8 034 
Inference drawn from evidentiary facts, § 609, 
n 26 

Interlocutory proceedings, § 611 
Intermixture, § 624 
Itemization of damages, § 610, n. 42 
.loint exceptions, § 6.56 
.lury trial, necessity, § 612 
Eaclu’s, § 6.34, n. 81 
Law of ease, § (51.5 
Law of fonugn slate, § 615 
Legal <'onclnsions pleaded, 8 615 
Liberality of (‘oustruction in favor of Judg¬ 
ment, 8 6,36 

Limits of discretion to set aside, 8 638, n. 51 

Made In, § 025, n. 16 

Matters, 

Jn issue or not in issue, 8 615 
Not alh'ged l>y either party, 8 633 
rresunied, § 615 
To tK* excluded, 8 622 
Memorandum of dei'ision, 8 622, n ,55 
Memorandum of opinion, 8 022, n. 49 
Mere recitations of evidentiary facts, 8 621 
Method of se<‘king nineiidimuit or correction, 
8 040 

Minor questions of law, § 015 

Minute entry. 8 022 

Minuteness of detail, § 020 

Mixed statements of law and fart, § 622, n 27 

Moot issues, § 015, ii. 7.3 

Motion for nonsuit or dismissal sustained, 
§ no."/, p. 401 

Motions to amend, eorreel or otherwise 
change, 8 641 
Nature, § 009 

Neet‘ssity of reciuest for, § 617 
NrgatJM* findings, § 615 
Nt‘gutive pregnant, § 026, n. 44 
Negati\ing allegations, 8 (127, n. 70 
New set, 8 638, ii. 48 
Notb*!’ of jiroposed amendment, 8 038 
Nugatory when without scojie of issues, § 033 
Niiiie pro tunc, projiosed, nupiost for passing, 
§ 618 

Observation by judge, § 634 
Omission, supplying after entry of judgment, 
§ 0.30 

Oniiiilnis findings, § 630, n. 11 
Opinion, § 622 

Refenmce to, § 6.30 

Opinion on issues of fact, restraining from 
forming until ease finally .submitted, § 577 
OpjKirtuiiIty to tile requested, discretion of 
court, § 018, u. 21 
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Trial by court—Continued 

Findings and conclusions—Continued 
Oral, § 622 

Particular actions or proceedings, § 611 
Particular inatt(}rs, § 022 
Failure to lind on, § Olf) 

Premature exct'ptions to, § 055 
Pnanises, § (IM 
Preparation and form, § 022 
liy or for court, § 02.3 
Presentation of nHpiest for, § 020 
Presumptions, § 025 

Of fact, § 50.3, p. 390 
Prevailing couns<'l, preparation by. § 02.3 
Prior interlocutory orders or proce<Mlings, 

S 015 

Probat(' proc(‘('dings, § <>24 
Probative facts, §§ 029, 030 
Proi)OSGd, § (521 

By parties, § 019 
('hang(Ml, § 038 

Propositions of fact established by evidence, 
§ 009 

Reasons, § 025, n. 10; § 031 
Recitals of facts in order for temporary in¬ 
junction, § 022 
Record of request for, § 620 
Recovery of costs, § 015 
Redundant findings disregarded, § 030, n. 5 
Reentering finding, § 038, n. 29 
Reference to, 

Books and imblications, § .575 
Dei'ds, maps, otiier record.s, § 028 
Testimony, § tl25, n. 20 
Reli(‘f from default, § 041, n, .‘38 
Rep<‘tition, § 015 
Retjuest, § 010 

Alternative, § 019, n. .‘30 
Discretion of court, § 018, n. 25 
Filing, record of presentation, § 020 
Form and requisites, § 0.19 
Motion to withdraw, § 018 
Presentation, § 020 
Record, § 020 

Statcmt'iit of ground of refusal, § 021 
Time for making, § 018 
Require conclusions, § 015 
Responsive to issu(‘s, § (J33 
Right of successor or other judge to amend or 
correct, § 038 

Ruling on request before, at or after di^cision, 
§ 021 

Segr(‘gation of damages, § 022, n, 20 
Separate, 

Counts, § 020 
Cov(‘r, § 024 

Findings on issues not submitted to jury, 
012 

Requests, § 019 

Stateimmts of law and facts, § 024 
T(‘chuical accuracy. t>24 
Several causes of action, § 202 
Special exceijtions to tlie jikaidiiigs, were sus¬ 
tained, § 012 
Special findings, § 010 

Treated as gmieral findings, § 027 
Special proceedings, § Oil 


Trial by court—Continued 

Findings and conclusions—Continued 
Specific findings, § 627 

Specification of error or ground of objection, 

§ (356 

Splitting issu(‘s, § 629, n. 70 
Stage at which case may be reopimed, § 591 
Statement, 

By parties of claims, § 019 
Counsel, § 634 
C;round of refusal, § 021 
Of fact, agrei'd and uncontradictod, stip¬ 
ulations, § 589 

Simple obvious fact, § 025, n. 24 
Stricken, grounds, § 6.38 
Siia sponlc, amendment by court, § 642 
Suluiiission of, 

Cause on case stated, § 578 
Proi)osed findings, S 019 
Subordinate facts, § 027, n. 73 
Subsidiary findings, S 03(3, n. 15 
Substance* rather tbaii form, sufficiency de¬ 
termined by, § 025, n. 10 
Sufficiency of findings to support Judgment, 
025 

Snpiilementary to jury findings, § (538 
Surmise or suspicion, § 6.34 
Surplusage, § 025, n. 20 
Surrounding circumstances, § 034, n 72 
Taken as whole, § 015 
Tune for making, g 014 
Time of amendment, § 039 
UJtimate facts, § (330 
Statement, § 009 

Ultimate or evidentiary facts, § 629 
Undeiiied matters, § 015 

Vacation, amendnumt or alteration during. 
§ 039 

Variance, post 
Waiver, § 013 

Of irregularities and errors, § 073 
Within issues, § 03.3 

Findings i>y jury on special issues, § 036 
Fixing day for filing brief, § 004 
Form of jury verdict, § 587 

Forms of proci'diire, waiver on submission of 
eniise on case stated, § 578 
Framing and s(*ttlemeut of issues, § 5.S3 
General or personal knowledge, u.si* of, § 575 
Grounds for amendment or correction of findings 
and conclusions, § 038 

Hearing and determination of cause, §§ 574-608 
Argument of counsel, § 576 
Decision, § 602 

Discretion as to whether issues shall be sub¬ 
mitted, § 580 

Entry of judgiih'iit without hearing evidence, 
§ 589 

Founded on pleadings, § 574 
Motion for additional findings, § 043 
Motion to amend or correct findings and con¬ 
clusions of court, § 041 
Order of proof, § .590 
Orderly procedure, § 577 
Pleadings, founded on, § .574 
R<*ception of evidence, § 589 
Reopen case, § 591 
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Trial by court—Continued 

Hearing and determination of cause—Continued 
Stage at which case may be reopened, § 591, p. 
380 

Submission of case to jury for general verdict, 
§ 584 

Submission of cause on case stated, § 578 
Submission of special issues to jurj*, § 579 
Time for making reqiw'St for findings and cou- 
cluaiona, § 018 

Immaterial findings, passing on, § 003, n. 58 
Immaterial issues. 

Findings and conclusions, § 015 
Submission to jury, § 58:2 
Implied facts, findings and conclusions, § 015 
Inadmissible or excluded eviclenc<‘, findings, § 631 
InspecLiou. View or inspection, j)ost this head 
Instructions to jury, generally, ante 
Interested witnesses, § 593, p. 3SS, n. 37 
Interlocutory jndguiont, arnendnunit or correction 
of findings or conclusions aftc'r, § 039 
Interlocutory proceedings, findings and conclu¬ 
sions. § 611 

Intervening party, exclusion. § 589 
Inviting other jndg<‘ t<» sit in case, § 574 
Issues, 

Additional findings, {j (113 
Conlormity of findings to, § 032 
Distinct findings, § 021 ► 

Duty of court to pass on, § 003 
Effect of exception to conclusions of law, § 057 
Findings and conclusions, § 012 
Findings must bo within and responsive there¬ 
to, j? (.‘33 
Ignoring, S 600 

Immaterial, findings and conclusions, § 615 
Matters in or not in issue, findings and cou- 
clnsions, § 015 

Moot, findings and conclusions, § 615, n. 73 
Numlicr of decisions on, S (i02 
Purpose of findings and conclusions. 8 609 
Withdrawal of submission and appointment of 
special judge for deteunination, § (508 
Withdrawn, findings and conclusions, § 015 
Issues of fact, 

Plainly and distinctly stated, § 583 
Submission to jury, discretion of court, § 582 
Judgments, ante 

Judb'ial error, findings and conclusions, correc¬ 
tion, § 639 

Judicial notice, § 574 
Knowledge of judge, use, § 575 
Laches, findings, § 634, n. 81 
Law of case, findings and conclusions, § 615 
Law of foreign state, findings and conclusions, 
S 615 

Legal principles, 

Governing court, § 574 

Involvt'd, announcing during progress of trial, 
§ 577 

Liberal exercise of discretion in reopening case 
for introduction of further cvidenci', § 591 
Material facts, enlightenment by view or inspec¬ 
tion, § 588 

Material issues, additional findings, § 643 
Material objects, inspection, § 588 


Trial by court—Continued 

Matter of right, trial of Issues by Jury, $ 687, 
p. 367 

Matters in issue or not in issue, findings and con¬ 
clusions, § 615 

Matters outside issues submitted to jury, § 686, 
n. 7 

Memorandum decision, § 602 
Mental processes in determining conclusions, § 602 
Merits of litigation, expression during trial, § 577 
Method of seeking amendment or correction of 
findings or conclusions, § 640 
Minutes, entry of request for findings, § 620 
Mixed questions of law and fact, § 204 
Modification of jury verdict, § 587 
Motions, ante 

Municipal charter, findings and conclusions, J} 615 
Nature and purpose of findings and conclusions, 
§ 600 

Ncc<*ssity for adoption of jury verdict, § 587, p. 367 
Negativing allegations, findings and conclusions, 
§ 627 

New trial, ante 

Newly discovered evidence, reopening case, § 591 
Notice, ante 

Nuim'roiis items in dispute, submission to jury, 
§ 582 

OI>jec(Kuis and exceptions, auto 

Gf/er of proof, Incompetent and competent, § 580 

Operation ami elToct of, 

Di'iuurrer to evidence, § 594 
Jury verdict, § 587 
Opinion, § (502 

Findings and conclusions, § 622 
Opinion evidence, extent received, }| 589 
Oral annonnoement of judge’s views at conclu¬ 
sion. § 002 

Order of jiroof, § .590 
Orderly procedure, § 577 
Parol evid(*ii(v, 

Fimlings and conclusions, § 612, n. 74 
lleoiKiniug case to submit, § 591 
Parties, 

Method of seeking amendment or correction 
of findings or conclusions, § 640 
Proposed findings, submission, § 619 
Projiosltions of law, withdrawal, § 601 
R equests for finding, § 616 
Right to demurrer tt> evidence, § 594 
Separation and exclusion of witnesses and 
parties, 8 589 

Stage at which case may be reopened, § 591, 
p. 380 

Testimony, acceptance, 8 593, p. 387 

Two or more, findings and conclusions, § 626 

Waiver of time limit for filing of decision, 

§ 604 

Peremptory declaration of law, effect, § 594 
Personal or general knowledge, use, § 575 
Pleadings, 

Aliirmalive allegations in answer, findings 
and conclusions, 8 615 

Allegations of answer, findings and conclu¬ 
sions, 8 615, n, 62 

Applicability of declarations of law, 8 600 
Coiifonnity of findings to, §§ 632, 633 
Defect, correction by finding, § 633, n. 65 
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Trial by court—Continued 
Pleadings—Continued 

Defective, submission of Issues to Jury, § 682 
Defective or insufficient, findings, § 633 
Fact questions raised by, findings and con¬ 
clusions, § 012 

Legal conclusions, findings and conclusions, 
§ 615 

Motion for din^cted verdict, § 596 
Prayer of comi)laint, findings and conclusions, 
§ 015, n. 02 

Reference in findings, § 030 
Reopening case, § 5ill, p. 379 
Several causes of action, § 585 
Sufficiency of finding to review to affirmative 
allegations, § 027 

Waiver of questions on submission of cause 
on case stated, § 578 
Powers of judge, § 574 

To submit issues to jury, § 580 
Prejudging issues, § 577 

Prejudice to adverse parties’ rights on reopening 
case, § 591 

Preliminary proof, § 589 

Premises in dispute, view or inspection, § 588 

Presumptions, § 593, p. 390 

Delay in rendition of decision, § 004 
Determination by court, § 593 
Findings and conclusions, §§ 015, 025 
Submission of cause of case state, § 578 
Principle of law, formulation, § 574 
Prior interlocutory orders or proceedings, findings 
and conclusions, § 015 
Pn)bative facts, findings. § t!29 
Proof of matters requiring (>xpcrt skill and knowl¬ 
edge, § 588, p. 371 

Propounding questions to witnesses, § 589 
Publication and books, reference to, § 575 
QiK'stioning sufficiency of evidence, objection, 
§ 593 ' 

Questions of law and fact, § 574 
Cnalibility of wilnesses, § 593 
Determination, S 587 
Directed verdict, motion for, § 590 
D'smissal or nonsuit, motion for, § 695 
Findings ami conclusions, S 012 
Rc(ju(‘St for rubiig on declarations of law, 
S tU>l 

Riglit of parties to trial of issues by jury, 
S 587 

SejiaiJiti' statements of law ami facts, § 024 
Statute, findings ami <-oiiclusioiis, § 612, ii. 17 
Submission to jury, § 5S‘2 
Weight of evidence', § 593 
Reception of I'vidence, § 589 

Records not iiroscnted to court for consideration, 
resort to, § 574 

Redundant liudings disrogardi'd, § 6,30, n. 5 
Refereiici' to books and jniblications, jj 575 
Refreshing court's iiicni(H-.v or ri'colJcetioii, § 575 
Rcjeetioii of jury verdict, § 587 
Remarks and conduct of judge. § 577 

Belligerent attitude toward eitla'i- party, § 577 
Correetioii of previous instructions, § 377 
Decision, rendering, § 002 
Denial of direction of vei'diet, effect, § 204 
Encourage'mont of settlement, § 577 


Trial by court—Continued 

Remarks and conduct of Judge— Continued 
Findings and conclusions, § 622 
Merits of litigation, § 577 
Open mind and until all evidence presented, 
§ 577 

Patience with litigant and counsel, § 577 
Remarks and conduct of jury, essential legal 
principles involved, § 577 
Remhu-ing decision before day set, § G04 
Rcoi>ening case, § 591 
Request, 

Calling judge’s attention to, § 620 
Ruling, § 021 

Requisites of jury verdict, § 587 
Res judicata, hiidiiigs of fact and passing on, § 634 
Resubmission of case on entirely different theory, 
§ 574 

Rules govi'ruiiig court’s discretion, § 580 
Rulings on, 

Objections, § 592 

Weight and sufiiciency of evidence, § 593 
Scientific books, decisions based on conti'iits, § 603 
Separate stati'iuents of law and facts, § 024 
Form ami requisites, § 024 
Service of notice of issues for submission to jury, 
§ 581 

Setting aside of jury verdict, § 587 
Setth'Uient of issues, § 583 

Special judgi'. appmnfinent to determine any Issue 
of law or fact, ^ Ol'S 

Special jiroceediiigs, findings and conclusions, 

§ on 

Special (erin, § 571, n. 8 
(■kdendar, § 587 

Specilic internigntorii's, equitable actions, sui>- 
inission to jury, 589 

Stage at which (‘Use may la* reopened, § 591, p. 380 
Stab'iucnts ol fact, agreed and uncontradicted, 
stipulalions, S 589 
Slatutory provisions, ante 
Stipulations, 

Agreed and nncontradicti'd statements of fact, 
§ 589 

Ameiidmi'iit or correction of findings or con¬ 
clusions of court, § 038 
Conformity of liudinas, S 0.32 
Findings and conclusions, § 012 
Findings as coni rolling, 035, n. 89 
Submission of cause on, 578 
Waiver of right to findings and conclusions, 
§ 013 

Submission of case. 

Before setting ease for trial, § 574 
On stipulation or agreed statement, 5 578 
’Po jiiiy for gi'uoral vi'idict, § 584 
Submission of special issue to jury, § 579 
Sufficu'iicy of jury verdict, § 587 
Sui‘i>Uisage, 

Geni'ral and special findings in same case, 
§ 027 

Inconsistent findings and conclusions, § 030 
Surprise or prejudice to rights of adverse parties 
on reopening case, § 5{)1 

Surrounding circumstances, findings, § 034, n. 72 
Tantamount to trial of chancery case, § 574 
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Trial by court—Continued 

Temporary injunction, recital of facta in order, 
ftndings and conclusions, § 622 
Testimony, 

Acceptance as true, § 503, p. 387 
Authority of court to weigh on submission of 
requested ilnclings of fact and conclusions 
of law, § G16 

Corroborated contradictory testimony, § 503, 
p. 387, n. 36 

Decision influenced by judge’s recollection 
from another case, § G03 
Equal probative forc(‘, § 603, p. 387, n. 32 
Ex parte oral communication outside of court, 

§ 589 

Extent of consideration, $ .593, p. 390, n. 70 
Given under oal h, ^ ;)n3. p. 387, n 33 
Inconsistent statement, § 593, p. 388 , n. .39 
Tnhcrcntly linprf)liablc, § 593. p 300 
Oral, taking, § ,180 

Parlies to suit, acceptance, § .503, p 387 
Positive and uncontradicted, § 593, n 24 
Reference of findings and conclusions to, 

§ G25, n. 26 

Reopening case for further testimony, $ 501 
Stage at which case may bo reoiamod, § 501, 
p 380 

Weight due, § .593 
Rulings on, § 593 
Theory of case, ante 
Time, 

Amendment of findings or conclusions, § 639 
Framing and settling issues for submission to 
jiiiT, § 583 

Making findings and conclusions, § 614 
R(‘quests, ^618 

Method of seeking anicmlnicnt or correction 
of findings or conclusions, $ 040 
Motion to amend or correct findings or con¬ 
clusions of court, (HI 
TTndcniod matters, findings, § 6.35 
TTndisputable issues, submission to jury, § 582 
Use of general or personal knowledge, S 575 
Vacation, amendment or corroclion of findings or 
conclusions during, § 639 
Verdict, post 
View or insiicction, 

Aliuse of discretion, § 588, p. 372 

Change in condition of premises, § 588, p 372 

Discretionary power of court, § 588 

EfToct, § ,588, 11 , 92 | 

Extent, § 588 | 

Independent evidence where parties consent, 

§ 588 

Judicial propriety, S 588, p. 371 
Method of making, S 588, p. 371 
Objections and exceptions, ante 
Outside of jurisdiiTion, § 588 
Proof of matters rerpiiring expert skill and 
knowledge. § 588. i». 371 
Purpose for whieb permissible, § 588 
Waiver, post 

Weight of jury verdict, § ,587 

When ease submitted, § 57-1, n. 31 

Whore trial of Issues by jury matter of right, 

§ 587, p, 307 

Withdrawal of issue submitted to jury, § 580 


Trial by court—Continued 
IVithout issue, § 574 
Without jury, §S 574-657, pp. 351-501 
Witnesses, 

Contradicting, § 593, p. 388, n. 37 
Credibility, 

Findings and conclusions, § 612 
Rulings on, $ 593 

I Dcteimination of credibility, § 593 

Exclusion of witnesses and parties, § 589 
Failure to call, weight and suflflcioncy, § 593 
Impeachment, S 593, p. 390 
Interest, § 593, n. 24 

Mental processes of judge in determining 
credilfility, S 602 
Propounding questions to, § 589 
Testimony of adversary, § 593, n. 25 
Trial by jury, defined, § 1 

Trial de novo, striking all evidence and ordering trial 
dc novo after plaintiff rested and refusal to dis¬ 
miss complaint, § 237 
Trial <iocket. 
rk'fiued, § 18 

Placing case at end, dist retion of court, $ 33, n. 88 
Trial Jlsf. 

< 3iu.se omitted by mistake, § 19 
Re.st iration or reinsInleiiKMit on, § 28 
Sinking or erasing csiii.se iroui, § 28 
Trial term, motion for pref(*ren(*e in order of trial, 
S 34 

TriistcW <*oinpen.sation fixed by statute, question for 
c«)urt, ^ 2]{>, p. 504 

Typewriting, instructions to jury, § 332 
Tyi lograpli ica 1 (Wrors, 

liistruelioiis to jury, § 327, p. 855, n. 06 
R(‘qu<*s(ed instructions, right of court to call at- 
lenlton of c<uinscl, 8 411, p. 1129 
Ultimate facts. § 553 

I>(‘fiMe(i. s 210, p 462, n. 83 
(jueslion of law where evidence afford.s no room 
for reasouabl(‘ (‘onlrovorsy, § 210 , p 405, n. 95 
Special liiidings. ol)je(‘t of stating, g 485. p. 142 
Special issues, ante 
Trial by court, § (536 
Findings, § 629 

UnaiilimMis jiiistakc* of jury as ba,sis for judgment. 

{i 56(5, n 39 

UnantlioriKed view by juror, § 47, p. 122 
Undenied matters, trial by court, findings and conclu¬ 
sions, S 615 

TTn(lersc(trliig parts of i list met ion.s, § 327, p. 8,50 
tTndisi)ul«*d. defined, !5 210, p. 454, n. 39 
Tbidiie einphasl.s, undue iiromincnce. Instructions to 
jury, ante 

Undue iiillnenee, jurors, § 455 

Uniform, pcwmitfing plaintiff to appear in uniform, 
piHMudice, S n. 39 

Uniform .ludicial Notice of Foreign Law Act, deter- 
mimitloii t)f law iiy court, § 218 
Uiiiiitelligibli' instructions to jury, § ,328, n. (14 
Unsound niliid, witiu'ss, credilfility as question for ju¬ 
ry, 8 214, p. 486 

Unusual circiunstancvs, advancenimit or preference of 
cas(‘ at trial, § 33 

Urging, agreement of jurors, g 481, pp. 328 -1.33 
Use fif gmieral or i>ersonaI knowledge of judge on trial 
by court, § 575 
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Vacation, trial of action in vacation, § 30 
Vagueness. Definiteness, generally, ante 
Value, 

Evidence, 

Admission without objection, competency, 

§ 152, n. 03 

Jury as proper and sole judges, § 208, p. 413 
Question for jury, § 208, p. 443 
Instructions to jury, 

Construction of instructions as a whole, § 439 
Cure of error by other Instnietlons, § 442 
Necessity of request for additional ln.struc- 
tions, § 3!)3, p. 1076 

Juror’s resort to own (‘xperience in arriving at 
verdict, S 4G4, ii. 61 

Opinion evidence, motion to strike where given 
before qualification, § 134, p. 273, n. 41 
Property or s(‘rvices, number of witnesses, limi¬ 
tation, § 92 

Question for jury, $ 219, p. 506 
Variance, 

Cure by opening statement. § 161, p. 318. n. 99 
Instructions to jury, variance* Ix'tween pbrnding 
and proof, § 301, p. 814, ii. 95 
One of two counts, direction of verdict, § 257, p 
674 

Opening statement and pleading, {{ 161, p. 319 
Pleadings and proof, 

Direction of verdict, § 2.52, p 597 
l>i.smissal or nonsuit, S 215, p. 577, n. 99 
General objection, 8 125 
Instructions to Jury, § 301, p 814, n. 95 
Motion to strike, § 134, p 279 

Evidence to point out variance, § 141 
Nonsuit for immaterial variance, 8 245, p 
580, 11. 36 

Qiu'stlon for court, § 205 
Reason for dinx'tion of verdict, § 240, n. 95 
Kpacific objection required, § 125 
Specific objections to evidence required, § 125 
ITial by court. 

Claims with findings, $ 632 
Findings with theory of pleadings, § 033 
Inconsistciil lindings and Oonelusions, § 636 
Requested deciarutions of law', § 601 
Venire de novo, 5 508 
Venue, 

Pl('a of, verdiet, sejiarate finding, § 502 
Residence of party in county of venue required of 
party seeking preference, § 33 - 
Verbosity, 

Instructions to jury, § 335 

Pleadings, statement of issues by court without 
reading pleadings to jury, § 347, p, 922 
Verdict subject to opinion, 

Condition on demiiri-er to evidence, § 485 
Demurrer to evidence, necessity of determining 
before rendering judgment, § 485 
Pacts admitted on record or found by jury, § 485 
Point of law, opinion of court, subjection to, § 485 

Verdicts, §§ 48,V573, pp. 136-350 

See, also, General verdict, generally, ante 
Absence of. 

Issue, § 501 

Party or counsel, S 489 
Proof of cause of action, § 501 
Acceptance of second verdict only, § 608, n. 32 


Verdicts—Continued 

Actual damages recoverable, § 501 
Addition of interest, amendment or correction by 
court, § 517 

Adjournment, receiving and entering during, § 488 
Admitted facts, construed In connection with, 

§ 521 

Affidavits of jurors, § 523 
Admissibility, § 623 
Affidavits of tliird persons, § 524 
Affirming or iniblishing, necessity, § 487 
Agremiicnt by jurors to abide by decision of less 
than all, § '494 
Agreement on verdict, 

Instructions as to duties, § 374 
Instructions having tendency to restrain 
agreemc'iit, § 297 
Agreement to disagree, § 485 
Allu.sion to a former verdict in arguments to Jury, 

§ 179 

Ambiguous, amendment or correction by jury, 

§ 512 

Amendment or correction by, 

Attorneys and others, § 518 
Court, § 515 

Addition of interest, § 517 
Amtniut of ri'covery, interest and attor- 
iK'.v’s fees, § 517 
Appellate court, § 515 
A.scertainiiig intention of jury, 8 615 
Blank form verdict. § 515, n. 21 
Certain and uiimi.stakable data, § 615 
Clerical matters, § 517 
Correction of apportionment, § 517 
Designation of parties, § 517 
Direeled verdicts, § 515 
Discretionary mode, § 515 
Excess on one count or item, § 617 
Inconsistent reduction, § 517 
Intention of jury, conforming to, § 616 
Matters of substance, 8 515 
Notes of trial judge, § 515 
Reduetlon of amount of recovery, § 617 
Several counts or issues, § 517 
Substitution of words, 8 517 
Successor judge, S 515 
TiiiKN § 516 
Jury, § 511 

Additional instructions, 8 512 
After .sealing or recording and discharge 
or separation, § 513 

Effective reconsideration or change, § 512 
Motion of complaining party, § 513, n. 91 
Place of making, § 514 
Presence of (»ounsel, § 612 
Under advice, direction or sanction Of 
court, § 512 

Amendment or correction of record, 8 520 
Amount of recovery, §§ 45)7, 506 

Amendment or eorn'ctioii by court, § 517 
Apportionment by ('ourt, § 517 
Apportionment of damages, § 508 
Ascertaiiimtmt by mathematical calculation, 
8 497 

Award of punitive damages only, § 606 
Conflicting or uiicoiiflicting evidence, 8 606 
Figures stating, 8 
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Verdicts—Continued 

Amount of recovery—Continued 
Increasing, § 517 

Instruction limiting special damages, J 606 
Interest, § 507 

Ascertainable, § 498 
Itemiziation by court, § 517 
Not in issue, § 497 
Pro rata division of award, § 608 
Kednction, § 500 
By court, § 517 
Responsive to issues, § 501 
Unequal amounts, § 508 
Words and figures, conflict in, § 497 
Amounts of respective findings on counterclaim 
and set-offs, affirmative showing, § 504 
Applicability and sufficiency of evidence, § 505 
Apportionment of damages, §§ 508, 509 
Between defendants, § 500 
Correction by court, § 517 
Employer-employee relationship of defend¬ 
ants, § 508 

Prerequisite, § 508, n. 14 
Tortfeasors, § 508 
Various items or elements, § 508 
Assent of required number nf jurors, § 494 
Assumpsit, plea of payment, 504 
Attorney’s fees, amendnimit or corri'ction by 
court, § 517 

Averaging estimates of witnesses, § 472, p. 115 
Award of punitive damages only, § 500 
Benefit of fruits of (luestion for court. § 219, p 
504 

Bill of evidence, completion of re<*ord by, § ,520 
Bills of exctqition, coinjih'tion of reeord by, S 520 
Blank preimratioii, (‘xpn'S'xion of opinion In in¬ 
structions by ,1u(lg(‘, ^ 281, p, 782 
Caption naming parties, surplusage, S 509 
Cases tried together, severarn'o, ^ 500 
Causes of action, scvm’al, § 502 
Chance verdict, § 472, p. 112; § 472, p. 114. ii. 20 
Clerical error, 

Aineiidiiient or correction by court, § 517 
Party’s name or designation, § 499 
Collateral issues, § 505 

Commingling of good and defective causes of ac¬ 
tion, § 503 

Compound interest, § 507, n lit 
Comprelieiision of all issues, § 502 
Compromise verdict, § 472, p. 112 

Amendment or correct ion by jury, § 512, n. 39 
Conclusion of trial by verdict and discharge of 
jury, § 2 

Conelusiveness, § 521 
Concurring jurors, 

Signaturi', § 495 

Time of delilieration as effecting number, 
§ 494 

Conditional verdict, failure to comply, § 485, 
p. 141 

Conflicting, amendment or correction by jury, 
§ 512 

Conflicting evidence, § 506 

Verdict as to some defendants, § 500 
Conformity to instructions, § 501 
Consent of parties, § 521 


Verdicts—Continued 

Consent to receipt by clerk in absence of Judge, 
§ 488 

Consideration where answers to special Inter¬ 
rogatories inconsistent with general verdict, 
§ 564 

Consolidated cases, § 500 
Valid and invalid, § 502 
Construction, § 521 

Answers to interrogatories, § 521 
Connection with admitted facts, § 521 
Effective rather than void, § 621 
Evidmicc admitted by court, % 521 
Pleadings, § 621 
Question of law, § 521 
Use of singular or plural words, § 521 
Contradiction of pleaded facts, § 501 
Contrary to instructions, § 510 
Correction by court, § 515 
Correction by judgment, § 496 
Correction or amendment by jury, § 511 
Correct ion or reformation, § 525 
Coiinsers consent to rendition of sealed verdict 
in judge’s absence implied, § 488, n. 13 
Counterclniin, § 504 

Amount of finding, affirmative showing, § 504 
Disposal, § 501 
In favor of defendant, § 521 
One of two defendants, 504 
Only one verdict required, § 504 
Countmdaim or set-off, failure to dispose, § 601 
Counts, 

I)(‘feetive, immaterial or inconsistent, § 503 
Erron(‘ons instruction as to one of several, 
§ 503 

In favor of plaintiff, § 521 
Questioning sufliciimcy, requested separate 
vm’diets, § 503 
Special and common, § 503 
Court clerk, 

Amendment or correi'tion by, § 518 
Reading, § 4S7, p. 144 

Reeript Ity, consent of party shown, § 488, n. 
19 

Receipt in absence of judge, § 488 
Court reporters, amendment or correction by, 
S 518 

Cross actions, § 504, n. 2 

Cross claims between two defendants, § 504 
Damages, 

Exec(‘diiig amount alleged, § 506 
Instructions directly or indirectly determin¬ 
ing amount, § 285, p. 792 
Decision by jury, § 485 
Defi'ctive, 

Flirthm* instructions to jury, § 475 
Immati'rial or inconsistent counts or issues, 
§ 503 

On its face, § 523 

Substance, arneudmont or correction by jury, 
§ 512, 11. 58 

Delivery only to court legally constituted to re¬ 
ceive, § 4S8 

Demurrer to evidence, overruling where evidence 
may warrant verdict for demurree, § 235, 
p. 540 

Denial with set-off or counterclaim, § 504 
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Verdicts—Continued 

Description of land, § 496 
Designation of parties, § 409 

Amendment or correction by court, § 517 
Directed verdict, 

Entry and record, § 520 

Motion for after finding or return of verdict 
by jury, § 254 
♦Signature of jurors, 405 
Sulmiission of special interrogatories in con¬ 
nection with direction, 520 
Where otlK'r verdict wonid be warranted or 
sustained, § 250, j) 702 

Discharge of jury on failure' to agree, § 482 
Disputed cases, disposal of all, § 501 
Disregard of instructions, {i 510 
Dissatisfaction of jury witli legal effect, § 487 
Dissent of juror from verdict oflV'red, § 487 
Distinct causes of action, § 502 
Doubt of jury as to lial)ility, § 500 
Effect of, instructions to jury, § 208 
Eliminated issue, § 505 
Entry and record, § 520 
Entry nunc pro tunc, § 520 

Erroneous charge as basis, failure to accept, § 425 
Erroneous term for amount awarded, surj)!us¬ 
age, § 500, n. CO 

Estimates of parties as not binding on jury, § 50G, 

II. 01 

Evidence, 

Affecting, S 522 

AppIieabiJity and siillicieney, § 505 
Conflicting or nnconflicting, S 500 
Reasonable inferences, § 501 
Rofc'rence to, § 400 
Responsiveness to, § 501 

8tucti that ceurt would be compi'lled to st'l 
aside vi'rdict, submission of issue to jury, 
§ 208, p. 4:50 

Tending to support verdict, sulmiission of 
cast' to jury, S 208, p. 4.28 

Examination of juror on poll, dissi'iit or disagree¬ 
ment, {j 487 

Exceeding amount of dainagc.s alleged, § 500 
Exceptions to ruling on evidence after verdict, 
^ 147 

Experii'iici' of jury, § 510, n. 0 

Explaiiatums or coiiiiiicTits, sni'iilusage, § 501), ii OtJ 
Expression of jurors’ oi)inion, surplusage, 501) 
Failure to. 

Allow Interest, § 507 
Find as to .sonu' di'feudauts, § 500 
f)l),iec-t to evi(]('iic(> of jurors iinpi'aclung, § 525 
Object to iiisf ruction, <1 510 
Favoraide to defendant, S 521 
Otlier defendants, S 521 
Favoralile to plaiutifT, 

liCgal clTect, etc , 5! 521 

as to copluiiitiff, § 521 
Federal statute, unanimity, nec<*ssity. § 404 
Filing, § 520 

Interrogatories and answers as part of, § 573 
Final and binding on approval by trial court, 
§ 488 

Final when pronounced and recorded in open 
court, § 488 


Verdicts—Continued 
Finding, 

Contrary to law, § 497 

Fact germane to issues, surplusage, § 509 

For defendant, § 505 

Foreign exchange, consideration of value on prop¬ 
er date, § 497 
Foreman of jury, 

Answer to court’s inquiry taken as answer of 
jurymen, § 487 
Reading, § 487, p. 144 
Signature, § 495 
Form, 

Amendment or correction by, 

Attorneys and others, § 518 
Jury after discharge, § 513 
Jury, place of making, § 514 
Blank forms furnished jury, instructions as 
to u,s(‘, § 374 
Discretion of jury, § 491 

Improper form furiiislied jury, waiver by 
failure to request otlier forms, § 393, p. 
1072, n. 14 

Instructions as to form and effect, § 322 
Instructions in submitting special issues, 
§ 372, i> 952 

Neci'ssity of request for imstructioiis, § 392, 
p. 10G7 

Oral or written, § 493 

l*l('adings in evidence, conformity to, § 492 
Pr('|)arntion and furnishing, § 492 
TiiiK' of amendment or correction by court, 
5? 51G 

Former trial in same case, taking to jury room, 
§ 40,5 

Formulation, § 4.92 
Future installiiients, § 50G 
Future iiUer(‘,st on judgment, § 4.08 
Gamliling v<‘rdict, § 472, p. 114, n. 20 
General av<'rag<' of views of individual Juror, 
^ 4(12, I) 93 

General damages, .sf'gregatioii of amount, § 508 
General issue, § 504 

General isu<‘ and special pleas, verdict on geiu'ial 
i.ssu«‘ only, § 502 
General Vi'rdict, generally, ante 
(iraiiiiiiar, § 190 

IIypo(li('Si/.e<l slaleiiK'ut of fuels, ^ 501 
Illegal, ai'iemlmeiil or corn'ctioii l»y jury, § 512 
Immaterial disri'gard of instriictious, § 510 
liiiiiiaterial issiu*, fi 503 
Inilieacliirn'iil, 

Afiidavils and testimony of juror.s, § ,523 
Aflidavils and testimony of third pc'rsoiis, 
8 524 

By jurors, ii 523 
Ibiblb' policy, § 523, n. 58 
Imperfect, amendment or eorrection by jury, § 512 
Improper jury conduct producing, asei'rtainment 
by court, § 487 

Incompetent evidenci' admitted witlioiit objt'Ction 
as basis, § 150 
Inconsistency, § 490 

Amendment or correction by jury, § 512 
Inconsistent, 

Counts, § 503 
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Verdicts—Continued 

Inconsistent—Continued 
Findings, § 504 
Recoveries, § 506 
Incorrect instructions, § 510 

Increasing amount of recovery, amendment or 
correction by court, § 517 

Indefinite, amendment or correction by jury, § 512 

Independent conclusion of jury, § 485 

Inquiry ns to grounds, § 487 

Instructions to jury, ante 

Insufficient recovery, § 506 

Intention of jury. 

Ascertaining by court, § 487 
As to parties, § 490 
Construction, § 521 
Interest, 

Amendment or correction by court, § 517 
Amount of recov('ry, § 507 
Attributing excess recovery to, § 506 
Computation by court, § 40S 
Court inquiry as to time from which jury 
computed, § 487 
Failure to allow, § 507 
Rate, § 507 

Separate findings, § 408 
Necessity, § 507 
Simpb' or comiioutided, § 507 
Stated with certainty, § 408 
Waiver, S 507 

Interrogation of jurors as to grounds of assent 
or dissent, § 487 
Interrogatories, gomually, ante 
Irregularities and errors, waiver or correction, 
§ 673 
Issues, 

Absence, § 501 

Collateral, § 505 

ConclusivtuK'ss of verdict, § 521 

Defective, immaterial or inconsistent, § 503 

Determined l>y general verdict, 521 

Estaldislied hy uncontroverted evidence, § 501 

In favor of plaintiff, S 521 

Misunderstood, § 501 

ruiiilive damages, S 501 

Removed from eontroversy by admissions of 
parties, § 501 
llesi>onsivcm>ss to, § 501 
Several, § 502 

Submission in eonjuiictive or disjunctive, § 505 
Surplusage, § 500 

Withdrawn, iiiipropt'r consideration, § 501 
Items of damagf's, specitiention, § 501 
Items oiiiitti'd from instructions by inadvertence, 
§ 50t) 

Joint actions, § 500 
Joint contract, § 500 
Joint tortfinisors, 

Apiiorlionnient of damages, § 508 
Consisttuicy, § 500 

Joint torts, amount of recovery, § 5()G 
Joint verdict, 

For plaintiffs, ameiiduieiit or correction by 
jury, § 512 
Separability, 500 

Leave reserved, move by defendant for verdict in 
his favor, § 257, p. 620 


V erdicl s—Co nt i nued 

Lien on realty, § .521 
Lot, verdict by, § 472, p 112 

Quotient verdict distinguished, § 472, p. 114, 
n. 20 

Lump sum for several plaintiffs, § 508 
Manifest error, amendment or correction by jury, 
§ 512 

Manner of arriving at, §§ 462-472, pp. 01-115 
ISIattera beyond province of jury, § 509, n. 80 
ISlatiers not within Issues made by pleadings, 
§ 501 

Matters of substance, time of amendment or cor¬ 
rection Ity court, § 516 
Maximum under instructions, § 506, n. 66 
ISicdical cxpens(‘s in alimony suit, § 407, ii. 53 
MemlMM- of bar, received by, § 488, n, 10 
Mistake, adniissiltility of parol evidence to show, 
Ii 524 

Misunderstood instructions, § 512, n. 86 
Money deposited in court, § 407 
MoiK'y iudgnieiits, amount due, designation, S 407 
Motion for nonsuit after verdict as too late, § 240 
Motion on return of vi'rdiet for judgmenl against 
nonsuit of defendant, § 246, p. 587 
Motion to strike evidence after verdieff, § 130, n. 74 
Motive of juror and ucipiiescence, immaterial If 
not corrupt, § 400, n, 7 

New verdict not permitted, § 507, p. 338, n. 83 
No caus(‘ of net ion, § 521 
Nomiiuil tlmnages. 

Amount requir'd to be named, § 407 
In favor of plaintiff, § 521 
Insutliciency as basis for judgment, § 497 
Nonconflicting language, surplusage, § 509, ii. 65 
Nonresident and resident defendants, § 500 
Nonsuit, 

After jtiry rtdiiriK'd verdict. § 240, j). 585 
Di'iiit'd where cvidtMiet' suffieiont to authorize 
vtu'dict for plaintiff, § 24.5, p. 581 
Grantt'd wIkto it would lx‘ duty of court to 
H(‘t aside verdict as against evidenct', 
§ 245. i>. .578 

ObjcctitMis and exctdiLioiis, ante 
Ollicer iJi charge infoniiing jury verdict could be 
iigre<‘d to by liv(‘-sixths of jury, § 4.57, p, 86 
Omission of words clearly supitlied, § 406 
Opera ti<ni, § 521 
Other Ilian as directed, § 506 
rarticiilar piece of paptu’, necessity, § 493 
Particular verdicts, § 521 
l*arlies, 

Consent of, § 521 

Designation, amendment or correction by 
court, § 517 

Improper di'signation, amendment or correc- 
tiou by jury, § 512 
Naming, § 409 

Resttondc'ut superior doctrine, § 500 
Patent ambiguity, amendment or correction by 
jury, § 512 

Period of adjournment, receiving and entering 
during, § 488 

Persons, authorizing to receive, statutory warrant, 
§ 488 

Perverse verdict, generally, ante 
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Verd lets—Cont inued 

Plaintiff, necessity of presence on receipt of Ter- 
diet, § 489 

Plea In bar and in abatement, § 502 
Plea of payment, § 504 
Plea of venne, separate finding, § 502 
Pleadings, reference to, § 496 
Poll of jury, §§ 487, 490 
Answers, § 490 
Discretion of court, § 490 
Form of request, right to deny, § 490 
Manner of taking, § 490 
Number, § 487 
Object, § 490 

Propounding questions prescribed by law, 
g 490 

Request, § 490 

Right of parties, § 490 

Sealed verdict, effect of, § 490, n. 53 

Time, § 490 

Waiver, § 490 

Preparation and formulation, § 492 
Prerogative of juror to change mind, § 487 
Presence of party or counsel, necessity, § 489 
Privy verdict, generally, ante 
Pro rata division of award, § 508 
Publishing, § 487 
Punctuation, § 490 
Punitive dumages, § 500, n. 53 

Award when only actual damages recoverable, 
surplusage, § 500 

Questions of litigated fact, conclusion of jiiry, 
§ 485 

Quotient verdict, § 472, p. 113 
Read in court, juror’s assent presumed, § 487 
Reasonable inferences drawn from evidence, § 501 
Reasons for Oiiding, stating, § 41N5 
Reception, § 487, p, 144 
Authorizatioji, § 488 
By authorized person, § 487 
S('parat(' verdicts, § 502 
Recommendations, surplusage, § 509 
R('Consideralion or change, effect, § 512 
Rpcon vent ion, § 504 
Record, § 520 

Recording, amendment or correction by jury afb'r, 
§ 513 

Refenmce to amount of awards in similar cases 
In arguments to jury, § 178 
Refusal of, 

Court to accept and direction of verdict, § 2(»0, 
p. 715 

Jury to affirm, further delilK'ration, § 487 
Rendered by consent of parties, § 521 
Rendition and reception, § 487, p. 144 
Proct'dure, strict comiilianc'e, § 487 
Rendition ineffc'ctual until entered as judgment, 
§ 487, p. 144 

RoOi^ening case for further evidence after motion 
to set aside, § 108 

Requisites, instructions as to duties of jury. § 371 
Reservation of questions of law for determination 
after verdict, § 222 

Resident and nonresident defendants, § 500 
Respondeat supm-ior doetrim*, parties, § ,500 
Responsiveness to issues and evidence, § 501 


Verdicts—Continued 

Resubmission of cause On disagreement of jurors, 
§ 487 

Return in open court, necessity, § 488 
Return of verdict by another jury in another case, 
exclusion of jury, § 450 

Rights of parties as to submission of different 
theories, § 530 

Same transaction, one recovery where all counts 
relate to, § 502 

Scire facias defendant, § 500, n. 74 
Seal(‘d verdict, generally, ante 
Segregation on gross sum, § 503 
Separate counts, 

For and against plaintiff, § 502 
Specification, § 502 
Separate findings as to interest, § 498 
Separate verdicts, 

Failure to request as waiver of objection to 
general verdict, § 500 
On .separate counts, § 502 
Required, instructions to jury, § 322 
Separation of exemplary and compensatory dam¬ 
ages, § 508 
Set-off, 

Amount of finding, atllrinative showing, g 504 
Claim by part of defendants, § 499 
Disposal, § 501 
In favor of defendant, § 521 
Only oiu' r('quired, § 504 
Setting asiile, 

Disposition of motion for nonsuit, § 240, p. 
585, n. 98 

Power to din'ct verdict as practically iden¬ 
tical t(», § 258, p. 089 

Prejudicial misconduct of counsel as ground, 

g 202 

Several counts or issues, § 502 
Several dcdimdants, couiit(MT]aims, § 504 
SevtM'Ul distinct causes of actions tried together, 
inconsistent and iruvconcilable verdicts, § 500 
Several jdaiiitiffs, ^ 499 
Clainiiiig in tort, § 5(K) 

Several pleas to single count or several counts, 
§ 5(r2 

S(‘verancc‘, § 500 
Signatjir<\ 

For(‘inan, g 4J)3 

Instructions to jury, § 374, p. 958 
N<‘cessU.v, § 45)5 

Sih'iice as to one (l('fenclant, g 500 
S{M‘aks as of dat(' of trial, g 521 
Spccjjil v(‘rdict, generally, ante 
Specifying eouiils on which based, § 502 
Spelling, § 496 

Statement of jnror, § t85, n. 12 
Statutes authorizing separate verdicts, procedural 
piw isioiis, § 500 
Statutory fonn, g 45)9 
Stru*t const ruction, g 521 

Submission of issues in conjunctive or disjunc¬ 
tive, § 505 

Siihstanee, aiin'iidment or correction by jury, 

After discharges § 513 
Place of making, § 514 
Successive verdicts, ae'ccidancc, § 511 
Sutliciency, equitable actions, g 601 
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Sufficiency of evidence, § 505 
Sums, 

Awarded on valid and Invalid causes of ac¬ 
tion, § 503 

Statement of amount, technical accuracy, 
§ 497 

Surety, verdict against, effect, § 500 
Surplusage, §§ 501, 509 
Technical accuracy, necessity, § 490 
Technical construction, § 521 
Testimony of. 

Jurors to sustain, impeach or explain, § 523 
Third persons to imjK'jich, § 524 
Time, d('liberation as effi'cting number of con¬ 
current jurors, § 494 
Trial by court, 

Findings and eonelusions, § 012 
Necessity, § GOT 

Verdict of jury purely advisory, § 58G 
True verdict, ascertainrju'nt by court, § 487 
Two actions, joinder, § 499 

Two defendants, verdict In favor of plaintiff, 
§ 521 

Two piect's (yf paper, § 490 

Unanimous eoncurrenci' of Jurors recpiired, S 494 
TJnciU'tain. arnendmimt or cotTcctlon by jury, § 512 
Unconllicting evidence, § 500 
Undisputed evidence, contrary to, § 501 
Uno(]ual amounts against several defendants, 
§ 508 

Unnecessary matter, § 509, n. 01 
Unwarranted apportionment of damages among 
plaintiffs, surplusage, § 509 
Unwarranted or inconsistent r(‘coveries, § 506 
Urging or coercing, § 481, pp. 12(S--131 
Use of singular or plural words, § 521 
Valid and invalid in consolidated cases, § 502 
Validity, test, § 490 
Venire dt? novo, §§ 519, 508 

Venire facias de novo, contemts and construc¬ 
tion, § 519 

Verdict subject to opinion, generally, ante 
Waiver by less than required nuralyer of jurors, 
I 494 

Waiver of right to claim that verdict against evi¬ 
dence by failure to exc«'pt to instruction, 
§ 420 

When, where and by whom n'ceived, § 488 
Where amount duo not in issue, § 497 
Who must read, § 4S7, p. 144 
Words and figures as to amount, controlling, 
§ 497 

Words in plural number, construction, § 499 
Words used in colloquial sense, § 490 
Writing, necessity of reducing to, § 493 
Vexation, trial of cases together to avoid, § 0 
View by jury. Jury, ante 
View or inspection. Trial l)y court, ante 
Vindictive damages. Exemplary darnage.s, generally, 
ante 

Visiting judge, time of rendition of decision by, § 004 
Vltui>erative remarks, arguments to jury, § 109 
Vote by Jury, taking vote before answering special 
Lssues, § 471, n. 85 
Vulgarities, arguments to jury, § 109 


Waiver, 

Admission of evidence, subsequent Introduction, 
correction of error, g 661 
Advancing cause on docket, error in, § 33 
All questions except damages before argument, 
argument confined to damages, § 181, p. 354 
Argument of counsel, reopening case for further 
evidence, § 106, n. 79 
Arguments to jury, § 164 

Calling or trying case out of Its order, error in, 
§ 32 

Cases tried togotlior, right to object to general ver¬ 
dict on failure to request separate verdicts, 
§ 500 

Conflict in answers to special issne.s, § 673 
Defendant’s waiver in advance affecting right to 
oium and close, § 43, p. 100, n. 86 
Dofens<‘s, 

Defendant ignoring his pleadings, § 59 
Instructions to jury refused as ignoring or 
excluding issues, theories and defenses, 
§ 388, p. 1051, n. m 

Demurn't not intm’iiased in time, § 227 
Demurrer lo evidence, 

As waiver of Insnffitjency of com])Iaint to 
state cause of action, etc., § 231 
Demurrant waiving all of own evidence con¬ 
flicting with that of deunirree, § 233, pp. 
528, 529 

Irr<‘gnlaritios and errors In overruling, § CC6 
Waiver of objections, § OGl, p. 508 
Din'ction of verdict, 

Error in denying, § 008 
Exc(*ptions to rulings, § 205 
(Jronnds not set forth in motion, 8 253, pp. 
003, ()04 

Jury t!inl by plaintiff’s demurrer to di'fend- 
ant’s evidence after motion for directed 
verdict, § 231 

Proceeding with evidence after ruling on mo¬ 
tion, § 205 

Statemtmt of specific grounds in motion for, 
§ 253, p. 004, n. 33 

Sufficiency of evidence by failure to move for 
directed verdict, § 221 

Dismissal or nonsuit, error in overruling, § 067 
Errors or irregularities, evidence, § 000 
Evil connotation of argument by general objec¬ 
tion, § 190, p 385 

Exeeptions to rulings on evidence, § 149 

Motion for peremptory instruction, § 000 
Exclusion of evidence, § (>02 

Failuie to Instruct jury, waiver of irregularities 
and errors, § 071 

Form of verdict, error or defect in, § 525 
Formal defects in application for preference In 
order of trial, § 34 

Formal introduction of documentary evidence, 
§ 02, p. 170 

Fundamental error, § 058 

IniprorM'r joint verdict, objections and exceptions, 
§ 525 

Inc<nnix'tent evidence, admission, reque.st for in¬ 
structions, § 001, p. 508 

Inconsistent findings and answers to special in¬ 
terrogatories on material issues, § 502 
Instruetions to jury, ante 
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Interest verdicts, | 507 

Interruption of opposlnff counsd making Improp¬ 
er argument, necessity of objection, f lOG, 
p. 388 

Introduction of evidence, 

In rebuttal, objections and exceptions, 8 GOl, 
p. 507 

Insiirai:^*, § 53, p. 145 
To prove a fact 8 50 
Irregularities and errors, 

Gt‘nerally, §8 fiSS-OTS. pp. 501-^lD 
Denying motion to strike Impn^perly admit¬ 
ted evidence, fi (MW 

Explicit objection to riillnR, 8 058, n. 46 
Failure to olUaiii ruling, 8 058, n. 40 
ImproiK?r procedure in reoixuiing case, § 658, 
n. 40 

In trial, 8 54 

Instruct Ions to Jury, 8 670 
IssiK's trlcsl tOK<*ther, 8 658, n. 40 
I'articliMitioii in bearing, 8 (r)8, n. 40 
SiibmiNsiun of issue, 8 058, n. 40 
Issues ralbcd by oiKMilng slntemeiit of counsel, 
$ 1C1, p. 316 
Jury, 

Improper communications between jurors, 
etc., failure to object, § 483 
Miw'onduct of jurors, 8 455 
Motions by iKdli parties for dircjctlon of ver¬ 
dict, 8 250, p. 016 
Itiglit to jKill, 8 525 
Jury trial. 

Failure to tt'quest special finding on contro- 
V(*rted fa<t, § 530 

Motion for directcHl verdict, 8 200, p. CIO 
Motion for uunsuit, 5 213 
PlaiutilT dtmiurring to defendant’s evidenci' 
after defemlunt moved for directed ver¬ 
dict, 8 231 

Question for jury, $ 210, p. 005 
Language of jiurty or eouiiKi*] amounting to, do- 
teruilnntiuu by e«)urt, § 30 
Miseondurt of i*ounsel, 8 604 

Failure to object, 8 100, p 388 
MIseonduet of Jury, 8 (i72 

Motion for directed verdict ns waiver, 8 266, pp. 
015-624 

Motion for nonsuit, 

As waiving defendant's right to rely on alle¬ 
gation s(*ekiug atllrmutive relief, § 242 
Objections to motion, 8 341, n. P7 
Right to move for direction of verdict, § 251 
Motion to strik<* evidouw as restricted to grounds 
KiH*cirie(I, § 142 
New trial, motion for, 8 0(58 
Notice of trial, fi 16 

Object Ions to evidence, 8 134; 8 124, p. 252, n. 74 
Admission subject tt) reJ(»ctioii or motion to 
strike and motion not made, 8 133 
By demurr<*r to evidence, 8 231 
Ckiunsel not insisting on ruling on objection, 
8 146, n. 42 

Failure to objwt in time, 8 117 
Secondary evidence, 8 128, n. 32 
Specification of some grounds, 8 127 
Open and dose, right to, 8 44 


Walver^-Oontlnued 

Parol evidence rule, 1661 

Patient-physician privilege, comments of counsel 
on failure to produce physician as witness, 
8 m, p. .‘MM, n. 42 

Peremptory instniction, objection on refusal to 
give, 8 668 

Presence of witness In court by failure of counsel 
to ol)j(H-t, 8 67 

Privilege* to have ovideiioe excluded, comments of 
(Niiiiisel ou refusal to waive privilege, 8 184, 
1>. 366 

Putting witness under rule, 8 60, n. 10 
Refusal to instruct jury, waiver of irregularities 
and errors, § 671 

Right by defendant participating in trial without 
objection, | 4 
Right to, 

Except to erroneous court order by voluntary 
I compliance with, § C58 

General verdict, 8 401 
Go to Jury, §8 (MiO, 668 

Strike motion by failure to object to ques¬ 
tion. § 136, n. 28 
Transfer cause, § 27 

Ruling of I'ourt, introducing evldcnet* after denial 
of motion to direct verdict, 8 668 
Rulings as to weight and sullieIeiK7 of evidence, 
irregularities and errors, § 665 
Secondary evidence, admission, 8 601 
Keparatf' trial by defendant delaying, § 8 
Kervbt*^ of reporter, 8 41, n 12 
SiM'Cinl issues, ante 
Sjieeial V(*r(liet, right to, 8 520 
Statutory privilege in laTinltting olherwdse in- 
eomiH'tent witness to tesfify, Insl met ions on, 
8 277 

Statutory provisions ns to time of trial, 8 30 
Hubmission of issues to jury by failure to rt'quest, 
8 220 

Trial by court. 

Appointment of spedal judge' to determine 
issue, 8 608 

Decision, filing within time provided by stat¬ 
ute. 8 604 

Failure to hear arguiiH'iit of (t)Uiisol, 8 5"0 
Findings and coneliisious, 88 610, 613 
Jury trial, effect, 8 580, n. 11 
Objection to, 

Admission of evidenw, § 562 
Suffieieiiey of evidence, § 503 
Riibnilsslon of issues to jury, 8 581 
Tecliuleal defeeta in procedure of reopening 
case, 8 ROl 

Writttm request for findings, § 619 
Trial by jury. Jury trial, generally, ante, this 
bead 

Variance between alk'gations and proof, direction 
cif verdict, S 252, p. 098, n. 04 
Verdict, 

By less than required number of Jurors, § 401 
Objections, 8 67.3 

Witnesses, irregularities and errors In n.*ceptlon 
of testimony, | 661 

Written Instructions to Jury, 8 330, p. 865 
Walking, demonstration before Jury, 8 46, n. 52 
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Warning, Instructions to jury as indulgence of pre¬ 
sumption, § 308 

Wealth of party, reference to in arguments of coun¬ 
sel, § 190 

Weight and sufficiency of evidence, trial by court. 
§ 593 

Widow, presence at trial in death action, § 39 
Wife, 

Presence at trial, § 39 

Keference to in opening statement in personal in¬ 
jury case, § 191 

Will contest, separate trial of issues, § 9, n 22 
Wills, evidence, general objection, § 127 
Withdrawal, 

Case from jury, power of court, § 208, p. 419 
Cause of action or defense from jury, § 208, p. 428 
Coercive remarks to jury, § 4SJ, j). 129 
Defendant’s motion after plaintiff moved for di¬ 
rected verdict, § 250, p. G20, n. 85 
Demurrer to evidence, § 230 
Evidence, § 93 

Erroneous ruling made in admission of, § 150 
Instructions to jury, § 313 
Not supporting instruction to jury, § 385 
Instructions to jury, ante 
Issues, 

From consideration of jury, § 223 
As direction of verdict. § 2(i1 
Instruction to jury on, §§ 275, 305 
Motion to strike evidence Ixuiririg on, § 134, 
p. 270 

Raised by pleading by failure or refusal to 
submit to jury, § 223 

Want of evidence to support fiuding, § 223 
Juror, § 224 

Improper statement of conn.s(‘I, § 197. n 20 
Prejudicial misconduct of counsel, S 202 
Jury, l(‘gal discretion or arguimuit, § 450 
Motion for din'cted V(M'(licf, § 257, i» (520 
In going to jury, 250. p. <119, n. <17 
Objection t(j argnmeiits and conduct of coun.sel 
us waiv(>r, § liKi, j)p. 388, 385) 

Objectionable arguments or mis.slati'nnuits of 
counsel, § 15)8 

Pleading, discussion in opening stiitenieiit, § 1(11, 
p. 315 

Questions from jury by instruction, § 285, p 785 
Witliholding evidence, instructions as to effect, § 271 
Witnesses, 

Adjournment of pending trial Ix'cau.so of illn(‘ss, 
etc., § 45 

Admonition or rebuking by judge, prejudice, (j 4!), 
p. 128 

Answers irresponsive or otherwisi' obieciionabh*, 
motion to strike, § 134, p 274 
Appearance and (leimniiior, iiistnicl ions on credi¬ 
bility, § 27(5, p. 747 

Arguments and eonduct of eoiinsi'l, ante 
Available witness, coimneiils of conasel on failure 
to call, § 184, I). .3(53, 11 41 

Averaging estimates by jury in arriving at ver¬ 
dict, § 472, p. 115 

Bailiff in custody of jury, dis<inalincation, § 451 
Character, 

Cornnuuits of counsel, § 185. pi> 3<J(J-370 
Instructions, 

Cnnlibility, § 270, p. 740 


Witnesses—Continued 
Character—Continued 

Instructions—Continued 

Jury to act on personal knowledge of 
character of witne.ss, § 389 
Limitation of number, § 92 
Opening statement assailing character, § 161, 
p. 317 

Waiver of objection to evidence by eliciting 
or introducing similar evidence by ob¬ 
jector, § 116, n. 60 

Character and reputation, instructions to jury, 
§ 315 

Client as witness, comments on failure to produce, 
^ 386 

Comments of counsel on nonprodiiclion, §§ 184, 186 
Coiiiment.s on interested witness in instructions, 
§ 276. p. 745 

Oompeliiiig calling of, § 71 
Compekmey, 

Exclusion of jury during hearing on issue of, 
§ 84 

Instructions to jury, § 31G 
Jurors ns to proof of extraiK'OUs facts influ¬ 
encing their enndnot, § 523 
Motion to slrikt‘ objecting to eompetency after 
close of t(‘.stimony, § 139 
Witness not under rule, § 09 
Conclusions of, 

Qiie.siion for court, § 219. p. 505 
Weight and value as (piestion for inry, § 208, 
I> 414, n. 5 
C/ondnet, § 52 

Comments of eounsel, § 185, pp. 360-370 
Instructions on cri'dibility, § 27(5, p. 'i 1(5 
Oontlicling testimony, admission of evidence of 
collateral facts, § 55, p. 1,59 
Cmifronfing, right of party, § (50 
Contradiction, instructions on credibility, S 270, 
p. 712 

Contradictory lesliinoiiy, in.strnctions expressing 
opinion of judge, S 284, p. 781, n. 41 
Comersalions with or improper advice by counsel, 
S 162, 1) 328 
Corrolioration, 

InstriH-tions to jury. § 315, p. 8,35 
On credibility, § 27(5, j). 742 
Qiu'stion for jury. ^ 214, p 485 
Counsel’s failnri^ to cull nil witnesses subpoenaed 
us not vitiating judgment, § 158, n. 65 
Counsel talking witli befori' trial, misconduct, 
S 358 

Crislibility, 

Cominent.s of counsel, § 18.5, pp. 366-370 
Conflicting or contradictory testimony as 
nnestion for jury, § 214, j) 487 
Consideration by jury, § 462, p 95, n. 10 
Considi'ration on motion for direction of ver- 
rtiet, § 257, p. 651 

Contradictions or inconsistencii'.s in (I'stiniony 
of particular witnesses, question for 
jury, § 214, p. 489 

Correction of te.stiniony, questions for jury, 
§ 214, p. 490 

Demurrer to evidence as admitting, § 234, 
p. 532 


89 C J.S —7G 


1201 



TRIAL 


Witnesses—Continued 
Oredlbllity—Continued 

Direction of verdict where case d^iends on 
credibility of wltneHHCS, § 259, p. 099 
Impoachod or diecreditwl, 

Party or witness, question for Jury, 

S 215, p. 499 

Witness, question for Jury. 8 214, p. 492 
Infants, question for jurj’, $ 214, p. 480 
Inherently incredible or liuposHible testimony, 
question of law, § 214, p. 491 
Instnictlons on, § 270, pp. 737-747; 8 311, 
p. 828, n. 84; « 313, n. 42; § 315, 
pp. 833^7; |§ SOKiOT), pp. 940-944 
Adilltioiml instnic'tions, nocesfllly of re¬ 
quest. 8 303, p. 1072 

Appliciitlnn of oxijerleiice of Jurors, $ 380 
ABsmiiiiq; facts not provcnl or disproved, 

H ;iS2. p. 1012 

Construction of Iiistmctlons, § 420 
As a whole, jl 4,3S 

Pnlsus In uiio. fulsiis In omnibus, 8 364 
OlviiiR iiiidno pnnulneucp to crt^dlbllity of 
particular witness, 8 «‘142 
Interest (‘ffectinR credibility, § 315, p. 830; 

S 3C5 

Inva.sioii of province of jury, cure of er¬ 
ror by olh(‘r Inst ructions, 8 445 
Kecosslty of request, 8 3!Ki, p. 1(K15 

Additional instructions, 8 39.3, p. 1072 
Bequest for Instrnetiuns on, 

Issuers not raised by evidence, 8 3M2, 
p 1009 

Matters covered l».v Instructions Riv¬ 
en, 8 400, p. 1108 

ITndue prominence piven to credibility of 
particular witneMS, 8 ;{42 
Jurors ix'sortlng to own Rtuiernl knowlodRC on 
subject of test of cre<libllll.v, 8 403 
Jurcir’s statement as to eredibilily based on 
personal knowledp* as misconduct, 8 441,3 
Motion for dismissal or nonsuit not to raise 
question, 8 244, p. 500 

Parties or persons Interested In event, ques¬ 
tions for Jury, 8 215, pp. 49,3-499 
Questions for Jury, 88 213-215, pp, 470-400 
Boference to in openlnp statc'ment, 8 101, 
p. .312, n. 20 

Refreshing recollection, question for Jury, 

8 214, p. 48G 

Remarks of Judge, 8 50, p. 134 
Submission of question of credibility by coun¬ 
sel. 8 104 

Trial by court, § 593 

Uncontradicted teBtmiony, question for Jury, 

8 214, pp. 486. 492 

Party or iuterested witness, 8 215, p. 405 
Unsound mind, question for Jury, § 214, p. 48fl 
Withdrawal from jury of evidence as in con¬ 
flict with physical facts where credibility 
Involved, 8 208, p. 442 
Oross-ezamination, 

Accorded on taking of evidence, 8 05, p. 157 
Comments of counsel In argiiineutH of difiTer- 
ent testimony on cross-examination, § 182, 
n. 96 • 

Court in presence of Jury, 8 284, p. 779 
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Witnesses—Oontlnned 

Oross-ezamlnatlon—Continued 

Defendant, cross-examination by affecting 
right to open and (dose, 8 43, p. 107, n. 2 
Demurrer to evidence, right of demurrant, 
9 227 

Direction of verdict required to give oppor¬ 
tunity for cross-examination, 8 200, p. 713 
Bstabllshment of prtma fade case before oc¬ 
casion for cross-examination of defend¬ 
ant’s witnesses, 8 100 

Failure to object a.s waiver of objections, § 115 
Improper advice to witness by counsel, 8 102, 
p.328 

Juror, croBs-ezamlnation by, manifestation of 
prejudice, § 457, p. 85 
Motion to strike. 

Cross-examination becomes Impossible, 
§ i;i4, p. 27;i 
Evidence after, 8 139 
Oi>posliig party deprived of cross-exam¬ 
ination, 8 134, p. 273 
Oblectlou, 811.3 
Offer of proof, 8 74 
Keliuttal, 8 lUl 

Right to trial os Including, § 3 
Waiver of right to by failure to except, 8 114, 
n. 00 

Cross-cxainination or re-examination as to objec¬ 
tionable matter, waiver of objections, § 001 
DciMisIlions, Ronemlly, ante 

DHTerent witnesses contradicting party or Inter- 
estc‘d witness, question for jury, 8 215, p. 406 
Direct and cross-examlnaliou, weighing dlffer- 
GiuH'H on motion for directed verdict, 8 257, 
p. 049, n. 52 
Dlrt'Ction of verdict, 

Numerical superiority of witnesses not to au- 
thorls5(\ 8 259, p. 698, n. 27 
Party not lumiid by own witnesses’ testimony, 
8 2.‘)7, p. 667, n. 31 

Discharge from attendance, motion to strike evi¬ 
dence, 8 139 

Discovery of witness after rule, 8 65 
Discrediting by judge, 8 50, p. 136 
Dismissal of w'ituesses not present in court where 
plaintiff had wMtiiesses to prove cause of ac' 
tiou, I 240, p. 584, n. 80 

Disregard of entire testimony, submission to Jury 
not required, 8 216, p. 495 
Duty of litigant to provide, 8 50. P* 

Environment, instruction on credibility, § 276, 
p. 740 

Examination, 

Adverse party, party not Imund by testimony 
on motion for nonsuit, 8 244, p. 6.5(t, n 64 
Appeals to passion or prejudice of jurj', 8 187 
Bringing out existence of insurance, trial, 
8 53, p. 145 

Court, time for objection to examination, 
8 138, p. 210 

Discretion of court, 8 162, p. 325 
Flagrant and prejiidk'lal question as ground 
for reversal, 8 102, p. ^0 
IniproixT antnvers to proper questions, objec¬ 
tion, 8 121 
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Witnesses—Continued 

Examination—Continued 

Improper question answered before objection 
could be Interposed, discretion of court to 
refuse to take case from jury, § 2()(> 
Manner of examination by counsel, § 1C2, 
pp. 325-330 

Separation and examination out of hearing of 
others, § 65 

Waiver of objections to conduct of counsel by 
failure to renew motion for discharK(‘ of 
panel or juror, § IIKJ, p. 3<Si> 

Excused from stand, motion to strike evidence, 

§ 139 

Excusing from rule, § 67 
Experts, limitation of number, § 92 
Failure to call. 

Abstract instructions, § 379, p. 965 
By party, instructions on, § 271 
Falsus in uno, falsus in oinnilnis, instructions to 
jury, § 3G4 

Foreigner with language diliicultios, credibility as 
question for jury, § 214, p. 485 
Impeached or discredited party or witness, credi¬ 
bility as question for jury, § 214, p, 492: § 215, 
p 499 

Iinpeacliing witnesses, limitation of mim]»er, § 92 
Impeachment, 

Amended pleading taken to jury room for, 
§ 460, 11. 70 

Comments of judge, S 50, p. 132, n. 48 
Consideration in ruling on motion for directed 
v(M’dict, § 257, p. 652, n. 68 
Deinurrc'r to evidiuict', eonsid(*ration of im¬ 
peaching evid(Mice, § 233, p 526, n. 24 
Instructions to jury, § 315, p 831, n. 67 

Assumption as to facts not i>roved or dis- 
prov('d, § 382, pj) 1012, 1014 
As to cr(‘(libilily, § 276, p. 742; § 363 
Failure* to charge in al).s«>iice of evid<‘iic(\ 
§ 382, p. 997 

Necessity of n'ciuest, S 3i)2. p 1065, u 22 
Not assuming facts, S 281, p. 767 
Requested instruct ions on issues not 
raised by cvi<i(‘uc(\ § 382, p. 1009 
Limitation of iiuinlu-r, § 92 
Reservation of right to impc'ach, § 102, p 32t> 
Trial by court, S 593, p. 35)0 
Improiicr evidence elicited] by party from own wit¬ 
ness, motion to strike, § 133 
IncomiH’teiit witness, 

Comments of counsel on failure to produce 
witness, § 184, p. 364 

Instruction authori;:ing jury to ooiisider tes¬ 
timony of incompetent witness, fi 270 
Necessity of calling of witness subiioenaed, 
§ 71 

Inconvenience, discretion as to order of jiroof, § 06, 
n. 89 

Infants, credibility as question for jury, § 214, 
p 486 

Inherc'iitly incrediiile or impossible testimony of 
party or interestivl person, question for court, 
§ 215, p. 498 
Instructions to jury. 

Character and reputation of witness, § 315, 
p. 834 


Witnesses—Continued 

Instructions to jury—Continued 
Competency, § 316 
Corroboration, § 315, p. 835 
Credibility, ante, this head 
Failure of party to testify, § 312 
Failure of party to testify or call witnesses, 

§ 355 

Failure to call witness, § 271, n. 76 
Impeachment, ante, this head 
Inconsistent and conflicting statements, § 315, 
p. 836 

Number aifecting degree of proof, § 369 
Reference to testimony In scathing terms, 
§ 284, p. 779 

Undue prominence given by singling out par¬ 
ticular witness, § 340, p. 912 
Intelligence, 

Instructions on credibility, § 276, p. 741 
Instructions to jury, § 315, p. 835 
Interest, 

Affecting credibility, instructions to jury, 
305 

Credibility as for jury, § 214, p, 484; § 215, 
jip. 493—499 

Direction of verdict on testimony of interested 
witness. § 258. p. 692, n. 84 
Evidence eonsideri'd on motion for directed 
verdict, § 257, p 63!, n. 97 
InstriK'lions on credibility, § 270, p. 744; 
§ 315, p. 836 

Referenci' to in comments of counsel, § 185, 
p. 370 

Interpr('t(*r. 42 

Interruption or suspension of trial because of wlt- 
iie.N.scs, § 45 

Intoxication, § 55, p. 157, n. 93 
Irrcgulai itics ami errors in testimony, waiver, 
§ 661 

.luror, .swearing as witness to lie publicly exam- 
jiic<l as to his personal knowledge, § 403 
Knowledge or (‘xiierieiice, instruction on credi¬ 
bility, ^ 276, I). 711 

Language mifamiliurity, credibility as question for 
jury, § 211, p. 485 

laniding ipic.stions, mode of making olijoctiori, § 120 
Limitation of number, § 92 

List, funiisliiiig to opposing counsel so they may 
be pul under rule, § 66 

Memory, instructions to jury commenting on, 
§ 285, i>. 797 

Methods of impeachment, instructions, § 276, 
p. 743 

Military service, placing case on military calendar, 
§ 20, n. 53 

Mingling, etc., with juror.s, § 457, p. 85 
Mistrial for ab.sence, § 36, n. 75 
Number, § 92 

Determined at pretrial conference, § 17(2) 
Discretion of court, ^ 64 
Instructions on degiee of proof, § 369 
Preiioiiderating for one party, submission of 
issues to jury, § 209, p. 452 
Time for, 

Exci'iitlons to ruling limiting number, 
§ 147 
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Witnesses—Continued 
N umber—Continued 

Time for—Continued 

Objection to limitation as to niimlx'r, 
§ 118, p. 242 

Offer of incompetent witness under belief incom- 
peteiiey will be waived, § 102, p 229 
Opening statement assailing character, § 161, 
p. 217 

Opportunities for observation, instructions on 
credibility, § 276, p. 741 

I^articular witmvss, eonflioting or contradictory 
t(>stiinony as question for jury, § 215, p 497 
Parties, ante 

Privilege, instructions as to competency of plain- 
till’ as witness in action against estate of 
dec(‘deiit, § 271 

Putting under rule, §§ 05-70, pp. 173-178 
•Qualifications, 

General objection to evidence, § 125 
Motion to strike for lack of qualification, 
§ 134, p. 271 

Objections to testimony, § 122, n. 87 
Questions, statements or proffers by counsel in 
bad faith, Ji 162, p. 329 
Reading of documents to jury, § 61 
Rel)Uttal, placing under rule, § 67 
Recall, comments of counsel on failure to, § 184, 
p. 3(56 

Reconciliation of answers to questions propounded 
to witness on demurrer to evidence, § 233, 
p. 526, n. 27 

Refreshing recollection, credibility as question for 
jury, § 214, p. 4SO 

Reservation of right to impeach witness, § 162, 
j). 329 

Right of trial judge to question In absence of 
coun.sel, § 40 

Right to trial as including right to production of 
witness(‘s, § 3 

Seemingly accessible, comments of coun.sel on fail¬ 
ure to call, § 184, p. 363, n. 41 
Self-coiitradiciory testimony, qu(‘stion of law, 
§ 214, p. 491 

Separation and exclusion, §§ 65-70, pp. 17.3-178 
WitnesNcvs and parties, § 589 
Separation, ex< iising particular witne.ss from rule 
for .si’panition, § 67 

Singling out and commenting on witness or testi¬ 
mony, instructions, § 276, p, 739 
Singling out interested witness in iiistriictiuiis, 
§ 27(), p. 745 

Singling out wiliiess in instruction on credibility, 
§ 270 

Statement out of court in conflict with te.stimony 
instruction, § 270, p. 743 

Sugg(‘stioii of judge as to adjouriuiionl to secure 
attendance of witness, § 19, ]>. 132 
'Time and manner of making application for ex¬ 
clusion, S OU 


Witnesses—Continued 
Trial by court, ante 
Uncontradicted testimony, 

Credibility as question for jury, § 214, p. 486 
Party or interested witness, submission to 
jury, § 215, p. 495 

Unlmpeached testimony of interested witness, In- 
struction.s, § 276, p. 745 

Unsound mind, credibility as question for jury, 
§ 214, p. 486 
Violation of rule, § 70 

Waivi'r of privilege as to incompetency of person 
as witness, instniction, § 271 
Women, instruction referring to woman as “widow” 
as oxprc.s.sjng opinion of judge, § 284, p. 779, n. 4 
Words, misleading instructions in interchange or use 
of, § 338, p, 802 

Words and phrases, meaning in connection in which 
iLscd a.s question for jury, ? 219, p, 505 
Workmen’.s comjxm.sation, preference at trial, § 33 
Writ of error, dire<-tion of verdict, review of denial 
of motion, § 258, p. 679, n. 29 
Writing, 

Admission by defendant affecting right to open 
and clo.si', § 43, p. IOC, n. 86 
Communications between judge and jury after 
submis.siou of cause, § 473, n, 41 
ConKtruction ns for court, § 217 
Decision on trial by court, § 603 
Dimuirri'r to cvideiH‘(‘, § 228 
Direction of verdict, § 2G1 
Evidence, gmn'ral objection, § 127 
Further iii.struction.s, § 477 
liistniclions to jury. 

As to effect, § 295, p. 806 
Necessity, S 330. pp. 865-809 
On noiiproduction, § 271 
To airomjiaiiy motion for directed verdict, 
§ 253. p. 602 

Intent of parties, instruction.s to jury, S 295, p. 807 
Joinder in dmnurror to evidence, § 229 
Motion for direeti^d viu’dict, § 253, p. 602 
Offer of proof, n<‘cessity, § 80 
Parol evidence admitted without objwtion, cornpe- 
teiu'y to vary writing, § 154 
Questions fur jury, § 217 

Re.sorvation of right to go to jury on denial of 
motion for direct'd verdict, § 25f), p. CP*, n 50 
Verdicts, necessity of reducing to writing, § 493 
Waiver of objiictioii to admission in evidence by 
permitting use by witness, § 114 
Written instruments, separate trial of issues involv¬ 
ing. S 9, p. 30 

Wrongful death and personal injury action, joint trial, 
§ 6, n. 25 

X-ray pictures, ovidmice, 

Examination by expert of opposite party, § 03, 
n. 19 

Objections, gemu-al objections, § 128 

Waiver of objections by failure to object, § 115, 

n. 13 
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Abandonment of property, action of trover, defense's, 

§ 83 

Absolute or special tide, trover, § 72 
Abstract book, copying, § 40, ii. 80 
Abuse of possession lawfully obtained, § 46 
Aecielent, dostruedon n'sulduj? from, § 35 
Account for work nu<l labor, S H, n Gli 
Accounts and account books, 

Accounts rcce'ivable, value', dauiaffos, § 11)4 
Copies, § 17 

Wrouirful s('izure and disj)osition, § 40 
Accrual with cause of action, J? tn 

Acquittal on prior indictment, admissibility of evi¬ 
dence, § 120 
Acts, § 34 

Bail trover, 8 206 

Constituting conversion, adnilssihility of evidence, 
§ 125 

Defe'iielaut, showing intent, admissibility, § 127 
Destiuction of, or iijury to, i)roiK'rty, § 35 
(living rif% to cause of action, § 7 
Instructions to jury, 8 151 
Parlies, admissibility of evidence, § 127 
Public aufborifies, 8 35 
Short of disseisin, 8 30, h. 02 
Tortious, § 35 

Willful, malicious or oppre'ssive, ple'adiiig, § 103 
Actual posse'ssiem, § 37 

Sustaining action of trover, § 73 
Actual value, admissibility of evKb'uce, § 130 
Admissibility of evidence Kvideiiec', post 
Admissions, epa'slions of law and fact, § 141 
Adverse jiossession, 

Action of trove'r, defenses, § 81 
StatuO'.s of limitation, § 01 
Advice of (‘oiiusel, action of trover, defense's, §83 
Alfidavit, bail trover, § 210 
Agents, 

Actieui of trover, § 70 
Iiefenses’, § 83 

Acts, admissibility of evidence, § 127 
Affidavit for bad trover, § 210 
Bail trove'r, § 204 
liy whom demand made, § 5S 
Defenses, bail trover, § 210 
On w bom demand made, § 5S 
Persons liable, § 77 
Property of master, § 55 
Refusal by, demand and refusal, § 59 
Aiding and abetting, 

Bail trover, § 204 
Burden of jiroof, § 118 
Cashing of elieck, § 40, n. 79 
Persons liable, § 77 
Allegations. Pleadings, gtmerally, post 
Amendment of ple.adings, § 105 
Amendments, 

Bail trover, § 220 


Amendments—Continued 

Verdii't and findings, § 1.58 
Animals, § .30 

Damage fi'asant, issues, proof and variance, § 112 
Destruction of crops, § 35 
Kstray. § 39 

Answer. Pk'udings, post 
Aiquaisul, admissibility of evidence, § 130 
A))pro])riation of proceeds of sale of ebattel, § 44 
Aigumeiitative instructions to jury, § 150 
Asjsjrtation and manual taking, §8 0, 49 
Assc'iit of owiK'r to taking, use or disposition of prop¬ 
erty, § 5 

Assi'i’tion of ownership or control of property, §§ 36, 
37 

Assi'ssmenl of i)ropcrty, admissibility of evidence, 
8 130 

Assumption of owiK'rship, demand and refusal, § 54 
Attaching creditor ageinst converter, aecrual of cause 
of action, § 91, n. 80 

Attachment plaintiff, persons liable, § 77 
Attachments, 

Del <'iis<‘,s, § 87 
Diss()I\it ion, Ivonds, § 14 
Issui'S, proof and variance, § 112 
Mitigation or ri'diietnui of damage's, § 185 
Wrongful s*'iJairc and disposition of property un¬ 
der, § 40 
Attorneys, 

.Affidavit for bail lrov(‘r, § 219 
Bail lro\(‘r, lees, § 238 
By wliom (k'niaud made, § 58 
Fee's, damage's, § 175 

Auctions, }>ric<' obtained, admissibility, 8 130 
Aiifliori'/alion of lo.in, § 45, n 05 
Aiilborizee) ust* of niiothoi's property, § 46 
A\ ailability of. 

Act loll ulu'iK've'r tresjiass lies, § 09 
Other re niedie'S, § 09 
Bail proce'celings, bail trove'r, § 218 
Bail trove'r. 292-242, p[i 002-t){)2 
Aelmissilulity of evidence', § 229 
Affidavit, § 219 
Aiisue-r, § 225 
Attoi'iie'y’s fe'e-s, § 238 
Bail proci'c'dings, § 218 
Bond, § 220 
Buvele'u of proeif, § 228 

tkuiclusiveue'ss of jndgme'nt on sure'ty, § 230 

Coiielitioiis pre'e'i'de'nt, § 208 

('onstructiem of ple'eidiiigs, § 223 

Costs, § 238 

Damages, § 239 

De'fe'cls in affidavit, § 219 

Defe'iise'S, § 210 

Denianel and refusal, § 209 

Directe'd verdie't, § 232 

Discharge of surety, § 241 
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Ball trover—Continued 

DlHmlsRal and nonsuit, I 282 
Effect of Judgment, i 236 
Election, 

Judgment, { 236 
Verdict, $ 235 

Estoppel to asfH>rt defense, 8 212 
Evidence, post 

ludictnifiit. evidence of, ii 229 
InKtructlons to § 233 
Intervention, § 217 
Issues, proof and variance, S 227 
Judgment, § 236 

For defendant, 8 237 
Jurisdiction, 8 213 
Liability of surety, 8 241 
Nature and puri>ose, 8 292 
Objections to affidavit, 9 219 
Parties, 

Defendant, 9 210 
Plaintiff, 8 215 
Persons liable, 8 204 
Pleadings, iwst 
Possession, 

ProiM*rty by defendant, § 206 
Uiglit to, 8 205 
Presumptions. 8 22« 

ProjM'rty siibjwt to. § 203 

Questions of law and fact, 8 232 

Ib'coiipment, defenses, 9 211 

Sale of property seized but not reiilcvied, 8 222 

Satisfaction of judgment, 8 236 

Seizure of property, § 221 

Set-off or countorclalina, defenses, 8 211 

Suit, right to maintain, 8 204 

Taking case from Jury, 8 232 

Tender of cumbrous artlclw, 8 238 

Time, 

Election of verdict, 8 235 
Suit and limitations, 8 214 
Title, 8 205 
Trial. 8 231 

Verdict and findings, 99 232, 234 
Election, 8 235 
Waiver and estoppel, 9 207 
Weight and sufficiency of evidence, 9 230 

Bailee, 

Bull trover, 9 205 
Demand on, bail trover, 9 209 
Place of demand, 9 58 
Bank books, value, damages, 9 104 
Bank depfislt book, 9 12 
Banks, 

Insolvency, admissibility of evidence, 9 130 
Parties defendant, 9 
Persons liable, 9 77, n. 34 

Bar, 

Effect of compliance with demand, 9 02 
Recovery, restoration or offer to restore prop¬ 
erty, 9 86 

Beneflciary of trust deed, parties defendant, 9 03 
Benefit, 

Jisek, defenses, 9 83 
To defendant, 9 3 
Bill of lading, 5 15 
Bill of sale, taking by buyer, 9 42 


Bills and notea. Negotiable instrumenta, generally, 
post 

Board of trade, cancelling certificate of membership^ 

f 36 

Btma fide, 

Purchase without notice, defenses, 9 83 
Purchaser, property retained by third person, 9 66 
Bonds, 9 14 

Action of trover, 9 75 
Bail trover. |9 203, 220 

Actions to cnfor<‘G, 9 242 
Liability on, 9 240 

Broach of conditions by return of verdict, 9 84 
Corporation, 9 14 
Delivery of proi)erty, 9 14 
Description In plondingH, 9 07 
Dissolution of attnehmeuts, f 14 
Federal government, 9 14 
Innocfuit conversion, damages, 9 181, n. 28 
Municipal, 9 14 

I’ayment of money secured by mortgage, 9 14 
State, 9 14 

Tender into court, 9 139 
Value, 9 136 

Damages, 99 194, 106 

Books of account Accounts and account books, gen¬ 
erally, ante 
Breach of contract 9 4 
Bail trover, 9 206 

Brevity of detention, damages, 9 181 # 

Buildings and building materials, 9 27 
Burden of proof, 9 118 
Admitted facts, 9 HO 

Affirmative wrongful act of defendant, 8 118 
Aiding in conversion, 8118 
Boll trover, 8 228 

Bonds, 8 242, D. 32 
Conditions, 8 117 
Demand and refusal, § 118 
Essential facts, 9 HO 
Good faith defeudniit, 9 121 
Identity of ppojHTty, 8 H9 
Insolvency of third person, 9 H6 
Instructions, 9 150 

Intent 8 H8 

Tssiies, proof and variance, generally, post 
Market value of property, 9 121 
Mitigation of damages, § 121 
Negotiable instruments, innocent holder for value, 
8 117 

Ownership, 8 H7 

Possession or right to possession, 9 H7 
Prima facie case of plaintiff, § 116 
Right to possession, 9 117 
Title or ownership, 9 117 
Unlawful detention of property, § 118, n. 40 
Business or trade, loss of profits and Injuries to, dam¬ 
ages, 9 178 
Buyer, 

Action of trover, 9 76 
Taking by, § 42 

Cancelling certificate of membership la lioard of trade, 
8 36 
Care, 9 7 
Carriers, 9 30 

Oil whom demand made, 9 58 
Cause of action, dismissal or nonsuit, 9 149 
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Certificate of membership In, 

Board of trade, cancelling, S 85 
Social club, § 18 
Certificates of deposit, 8 
Change, 

Form of property, effect, $ 82 
Nature of property, 9 47 
Change of venue, 9 00 
Character of property, change In, 8 3 
Chattel, 

Part of, 9 38 

Serious maltreatment, 9 35 
Chattel mortgugt'o, action of trover, defenses, 9 83 
Ghoses in action, 9 n. 03 
Damages, 9 lf>4 
Defenses, ball trover, 9 210 
Subject to Hen, asslgniiicnt, 9 48 
Value, presumptions, § 121 
Church funds, seizure, hall trover, 9 206, n. 11 
Circmiistances under which demand made, | 58 
Circumstantial evidence, 99 131,134 
Clerical errors, bail trover, amondnient to pleadings, 
9 220 

Goins, specific, 9 23 

Commingling of plnlntlfTs goods with defendant's, tle- 
mnud and refusal, 9 59 

Compensatory damages. Damages, generally, post 
Complaint. I'leadings, generally, post 
Concert of action, persons liable, § 78 
Conditions, 

Burden of proof, 9 117 

(juulitied refusal, demand and refusal, 9 ^ 
Precedent, 

Action of conversion, 9 79 
Bail trover, § 208 
Persons liable, 9 79 

Conduct, defi'iiscs Inconsistent with, 9 88 
Confession and avoidance, answer, 9 106 
Confiscation by public authorities, 9 40 
Conflict of law.s 9 70 
Conflicting instructions to jury, 9 350 
Consideration, partial failure, defenses, 9 83 
Consignor or consignee, action of trover, 9 70 
Construction, 

Judgments, 9 360 
Pleadings, 9 104 

Constructive conversion, § 1, n. 1, 3 
Bail trover, 

Domaud and refusal, hall trover, 9 209 
Petition, § 224 

Constructive possession, 9 37 
Action of trover, § 74 
Bail trover, 9 200 
Contracts, 

Conaiderntion, return, action of trover, 9 81 
Prle<* of chattel, bail trover, damage's, 9 239 
Bescisslou, 9 81 
Hole of land, 9 35 
Control of property. 

Assertion, 9 36 

Dc'miind and refusal, necessity, { 01 
Converted property, expense of replating, damages, 
9 179 

Conviction, admissibility of evldcoce, 9 129 
OoK)wncrB, parties plaintiff, 9 92 


Copartners, 

Evidence to show nonliability, 9 112 
On whom demand made, 9 68 
Copies of accounts and account books, 9 17 
Copyrighted books, 9 11, n. 63 
Corn, fully matured, 9 28, n. 49 
Corporate stock and certificates, 9 16 
Value, 9 136 
Corporations. 

Bonds, 9 14 

On whom demnnd made, 9 68 
Ball trover, 9 200 

Cost of production, ndmissibility of evidence, 9 130 
Co.sts, 

Hiiil trover, 9 2.*tS 
T)uiuug(‘S, 9 375 
Colloii, grciwing crops, 9 28 

Counterclaims. Set-off and ctMintorclalms, generally, 
post 

County warrants, 9 12 

t'ourljs, 

Discretion of court, generally, post 
Instructions to Jury, genernlly, post 
Courts of law, jurisdletion of trover nciioii, 9 89 
Credit assoelatioii, persons liable, g 77, n. 34 
Creditors, 

111 poKses.slon, § 76 
Persons Imlile, 9 77 
Without judgment lieu, 9 70 
Criminal proceedings, institution, 9 82 
Criterion of dainuges, bail trover, § 230 
Crops, 9 28 

Bail trover, § 203 

Taking of matured crop, 9 30, n. 12 
Value, damages, § 108 

tliire or waiver of dcft*ct8 In pleadings, § 05 
Duiiiiiges, 9 303 

AUmIs.sib)lity of evidence, 9 I'tO 
Amount, 9 200 

Approximate result of conversion, 9 170 
Articles kept for personal or family use, value, 
9 300 

Attorney’s fees, 9 375 
Bail trover, 99 202, 230 
Burden of proof, 9 228 
EfTi'ct of particular circumstances, 9 239 
Kleetlon of verdict, § 235 
Hire, 9 230 

Instructions to jury, 9 233 
Interest, 9 230 

Judgment for defendant, § 237 
Mitigation or reduction, 9 230 
Petition, 9 224 

Hale with reservation of title, 9 230 
Surrender of property after conversion, 9 239 
Books, value, 9 106 

Brevity of detention by defendant, 9 181 
Burden of proof, 9 121 
Cerllflcute of stock, 9 101 
Chosi>s in action, 9 B>4 
Cuin]X>usatory duiuagos, 9 162 
Cuns(‘ut to appiu'utlon of property to use of plain¬ 
tiff or owner, 9 188 

Conversion of stock certificates belonging to in¬ 
fant, 9 101 

Costs and expenses of suit, 9 175 
Crops, value, 9 108 
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Damages—Continued 

Deduction of sums received, § 189 
Deeds, value, $ 194 
Depreciation. § 172 

Description of property as basis for determining 
value, § 13C 

Detention or loss of use, § 172 
Direct result of conversion, § 170 
Directed verdict, § 149 
Documents, value, § 195 
Double damages, § 199 
Pleading, § 103 
Erroneous measure, § 201 
Evidence, g§ 111, 136 

Of Indebtedness, § 104 
Excessive or inadequate daiunges, § 201 
Exemplary damages, generally, post 
Expenses, 

Pursuing or recovering proi)ert.v, g 174 
Replacing converted properly, g 179 
Suit, § 175 

Pair market value, § 16,T 
Fair value to owner, § 105 
Gold, § 192 

Heirlooms, value, § 196 
Iious(diold goo<iK. value, § 190 
Humiliation, § 177 
Inadequate dsixnagos, § 201 
Increase of eonvi*rted property, 8 173 
Injuries, 

To fnH'bold, value, § 198 
To trade or business, § 178 
Innocent conversion of stock, g 101, n. 28 
IiistriK'tions to jury, § 156 
Insurance polleic's, value, 8 195 
Interest, § 171 

On converted property. § 173 
Issues, proof and variance, 110,112 
Joint tOTt-f<‘nsors, § 78 
Just compensation, § 105 
Keepsakes, value, § 196 
Loss, 

Profits, § 178 
Use, § 172 
Market value, g 16.5 

Matters m*gatlving, admissibility, g 130 

Mental anguish, § 177 

Mitigation or reduction, §§ 139,180 

Application of property to use of plaintiff or 
owner, g 188 

Attachment by plaintiff, § 185 
Hail trover, g§ 229, 239 
Brevity of <ietention, § 181 
Deduction of sums received, g ISO 
Exemplary damages, g 199 
Expens(*s of conserving or caring for, §184 
Motive or intent, § 182 
Offer to return or restore, g 186 
Return or recovery of i)roi»erfy, g 187 
Subsequent riglit to take properly lawfully, 
g 183 

Models, value, § 197 
Money, § 193 

Motive and good faith of defendant, ndmissil>ility, 
§ 128 

Multiple, exemplary or punitive, pleading, § 103 


Damages—Continued 

Nature and extent of plaintiff’s Injury, admissi¬ 
bility, $ 130 

Negotiable instruments, value, § 194 
Nominal, §g 136, 161 
Amount, § 200 
Instructions to jury, § 156 
Of what place, g 167 

Other than, or in addition to, value of property, 

§ 170 

Par value, § 165 
Partial conversion, § 166 
Passion or prejudice, § 201 
Place of conversion, § 167 
Pleading, § 10.3 
I’rc.sunjptions, § 121 
Price ceilings, effect on, § 163, n. 74 
I’rice to b(‘ taken, § 165 

Prolit.s derived from .sale by defendant, § 176 

Punitive. Exemplary dainagt's, generally, post 

Qualiftod right or interest, § 164 

Questions of law and fa<‘t, § 148 

Real estate, property attaehc'd to, § 108 

Reasonalde valii(‘, § 16.5 

Recoverable, § b.") 

Reduction. Mitigation or reduction, generally, 
ante this head 
Roiiuile, g 170 

Uu<'(‘rtain losses, g 162 
Replacement, 

I’roi>ei’l.v by plaint AT, g 168 
Value, § 16.*) 

Resident on converted property, g 173 
Retail price, § 165 
Rule, trover, g 67 

Hhare.s of slock and certifie.ites therefor, § 191 
Silver, § It>2 

Special, instmotions to jury, g 15Q 
Special pl(*ading, g 10.3 
Sitecial right or interest, g 104 
Stipulation as to I'ffective return of property, 
§ 1S7 

3’lme, determination on basis, g 168 
Title, value, g 194 
Uncertain, g 176 

Unlhpiidated, recovery of interest, g 171 
Value, 

Property, § 1(5.3 
To lie taken, g 165 
Wilful taking, § 168 
Work product, value, § 197 
Date of conversion, 

.iineiidineiit of pleading, § 105 
Instructions to jury, g 151 
Date of demand and refusal, g 61 
Debtor’s property, holding, § 7, n. 47 
Debts, action of trover, defenses, § 83 
De<*edent’s estate, 

Bail trover, § 205 

Person interested in, action of trover, g 76 
Deceit by third person, action of trover, defenses, S 83 
Declarations, § 95 

Pleadings, generally, post 
Unaccompanied by acts, § 4 
Deeds, 

Bail trover, g 203 
Description and pleadings, 8 97 
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Deeds—Continued 

Value, damages, § 195 
Defendant, § 3 
Defenses, 

Action of trover, § 83 

Answer, election of remedies, ■§ 107 

Bail trover, g 210 

Bonds, S 242, n. 32 
I‘leadillf^‘^, S 227 
By another derendaut, § 83 
Change of veinu\ § 90 
Estopiu'l to assert, hail trover, § 212 
Kvidence admissible under answer of new matter, 
§ 114 

Cleneral denial, § lOG 
Inconsistent, § lOG 

With silence, language or conduct, § 88 
Instructions to ,inry, S I^m 
I ssue.s, i)roof and variance, § 112 
Jurisdiction, bail Irovn'r, 8 213 
Labor and expense's, bail trover, § 211 
N('gativing defens('s in pleadings, 8 9r» 

Other legal proceedings, § 87 

Partial and matter in mitigation, § 105 

Pleading, § 106 

Questions of law and fact. 8 112 
RecoupuK'ut, bail trover, § 211 
Recovery, restoration or offiir to restore property, 
8 86 

Set-off or counterclaim, bail trover, 8 211 
Supplemental or additional pleas or ausw(‘rs, § 107 
Title or right of po,ssessioii of third person. § 85 
Under the codes, pleading, 8 10G 
Waiver and estoppel, ^ 88 
Defiance of owner’s rights, § 40 
Definiteness and certainty of ])lcadings, 8 102 
Definitions, 8§ L 2 

D(‘gree of proof, instnictjoris to jury, 8 150 
Delay, demand and refusal, 8 5t) 

Delivery, 

By mistake to person other than owner, 8 9 
Chattel, place of demand, § 58 
Demand and refusal, § 54 

Acts constituting conversion, evid('iic(‘, 8 125 
Agent in charge of warehouse, § 58 
Bail trover, 8 209 
Petition, 8 224 
Bona fide purchaser, 8 u6 
By wiiom demand made, 8 58 
Carriers, demand on, 8 58 
(fircumstanccM under which made, § 58 
Date of conversion, § G1 
Effect, § 61 

Compliance with demand, § 62 
Evidence of conversion, § 135 
Further use of property, § 58 
General refusal, § 59 

Grain elevator, demand on agent in charge. 8 58 

Impossibility of compliance with demand, § 1.35 

Instructions to jury, § 1.54 

Issues, proof and variance, § 110 

Nature of demand, § 58 

Necessity, 

Existence of property demanded, 8 61 
Possession or control of property, § 61 
On whom demand made, § 58 


Demand and refusal—Continued 

Person having only part of property, refusal by, 
§ 59 

Place of demand, § 58 
Pleading, § 102 
Prior refusal, § 57 
Proewds or pnyraent, § 58 
Proof, prima facie case, § 135 
* Public offleers, demand on, § 58 
Qualified refusal, § 59 

Instructions to jury, § 154 
Questions of law and fact, 8 116 
Readiness to remove property, § 58 
Showing of title or right to possession, § 58 
Statement of grounds of refusal, § 59 
Suflicicncy, 

D('niand. § .58 
Refusal, § 59 
Third persons, § 50 

Retaining i)r()pprty, § 50 
Time, 

For complying or refusing demand, § 60 
Of demand, § 58 
Useless, § .5G 
Waiver, •§ 61 

Want of demand prior to Instituting suit, evi¬ 
dence, 8 112 

Demand to give bond, bail trover, 8 208 
Dc'murrer to evidence, § 149 
D('nial of owner’s rights, § 46 

Deposit or storage of another’s funds in bank, § 46 

Dejireciation, damages, § 172 

D('scription, 

Parties in pleadings, § 96 
Property, 

Admissibility of evidence. 8 123 
Ameiidimmt to pleading to <*hange, § 105 
Bail trover, petition, 8 224 
Basis for determining value, § 136 
Evideiu‘(‘ adinissiblo, § 111 
Pleadings, 8 97 
Destruction of projK'rty, § 3 
Bail trover, 8 20t) 

Dt'fensos, § 83 

Detention or loss of use, damages, §§ ,50, 172 
Determinate sums of money, § 23 
Direct ccuiversion, 8 3 
Directed verdict, § 119 
Bail trover, § 232 
For dcb'udant, § 1 I!) 

For plaintiff. 8 14!> 

Nominal damages, § 149 

Disclaimer of titb', bail trover, aniendmcnt to plead¬ 
ings, 8 226 
Discretion of eourt, 

AnK'udmenl of answer, permitting, § 107 
Submission of ('vidence, 8 1.37 
Taking case from jury, 8 149 
Tender of properly into court, § 139 
Dismissal ami nonsuit, § 149 
Bail trover, § 2.32 

Judgment for defendant, § 237 
Second suit, 8 2.32 
Before trial, § 1.38 

Judgmenis, f)i>eration and effect, 8 100 
Disposal of jiroperty by third person, demand and re 
fusal. § 5(’» 
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Disposition or use of property, § 46 

Distress for rent, issues, proof and variance, § 112 

Diversion, 

By factors, § 45, n. 64 

Property from special purpose, demand and re¬ 
fusal, § 55 

Dividends on converted property, damages, § 173 
Domestic animals, § 30 

Destruction of crops, livestock, § 35 
Estray, § 39 
Drafts, § 13 

Duplicity of answer, § 106 
Duress, 

Force or legal proceedings, § 40 
Obtaining property by, § 5 
Earth, sand and gravel, § 24 
Effect of, 

Act, § 7 

Change in form of property, § 32 
Compliance with demand, § 02 
Demand and refusal, § 01 
Judgments, § 100 
Election of, 

JudgriK'nt, bail trover, § 230 
Verdict, hail trovm*, § 235 
Electric wires, cutting and carrying away, § 35 
Employees, 

Oil wliom demand made, § 58 
IV'rsons liabb', § 77, n. 34 
Engageiiumt gifts, trover, § 72 

Enlianced value, property sevi'rcd from realty, dam¬ 
ages, § 108 
Equitablt', 

Lb'fenses, § 83 

Ownership, nature and extent, § 74 
Proceedings, action converted into, bail trover, 
§ 211 

Roinody, trover, § 06 
Title, bail trover, § 205 
Essence, § 3 

Estoripel. Waiver and estoppel, generally, post 
Estray, § 39 

Evasion, demand and refusal, § 59 
Evidence, 

Admissibility, § 121 
Acts, 

Agents, § 127 

Constituting conversion, § 125 
Of parties, § 127 
Appraisal, § 130 
Assessment of property, § 130 
Auction sales, § 130 
Bail trover, § 220 

Character and eondition of property, § 130 
Cost of production, § 130 
Declaration of parties, § 127 
Description of property, § 123 
Exemplary, punitive or special damages, 
§ 130 

Existence of property, § 123 
Expert testimony, § 130 
Extent of injury, § 130 
Fraud, § 120 

(food faith of defendant, § 128 
Hearsay, § 130 
Idemtity of property, § 123 
Indictment and conviction, g 129 


Evidence—Continued 

Admissibility—Continued 

Insolvency of banks, § 130 
Intent of defendant, § 125, n. 87 
Inventory, § 130 
Malice, § 130 

Motive of defendant, § 128 
Nature of injury, § 130 
IMaintiff’s expenses, § 130 
Price obtained on sale, § 130 
Private sales, § 130 
Profits, loss, 8 130 

Property without market value, § 130 

Punitive, exemplary or special damages, § 130 

Iteal property eoiiv('rted, 8 130 

Bight to possession, § 124 

Special damages, § 130 

Speculative, § 130 

Title, § 124 

ITnaccepted offers, § 130 
Under, 

Answer of new matter, § 114 
General issue or general denial, § 112 
Plea of not possessed, 8 113 
Wanton or reckless disregard of rights, § 130 
Bail trover, 

Admissibility, § 229 
Demand and refusal, § 227 
Value, § 227 

Weight and snfTieiency, § 230 
Burden of proof, generally, ante 
Circumstantial, § 131 

Conn(‘ction of defendant with act of conversion, 
§ 134 

Damages, § 130 

Value of property, 8111 
Demand and refusal, 88 55, 58 
Belation back. § 61 
Demurrer to evidence, § l^iO 
Deseriiition of property, 8 HI 
Directed verdict, generally, ante 
Identification of property, § 132 
Impossibility of compliance with demand, § 135 
Instructions to jury, generally, post 
Issues, proof and variance, generally, post 
Judgment, support, § 159 
Motive, generally, post 

New matter, admissible under answer, § 114 
Ownership, § 111 

Precise nature of plaintiff’s title, § 99 
Presumptions, generally, post 
Price obtained on sale of goods, 5 136 
Prim a facie case, § 131 
Proof of conversion, § 134 

Purchase price of personalty, sufficiency, g 136, 
n. 2 

Reasonable inference of guilt, § 134 
Slight conflict as to minor details, § 143, n. 35 
Submission, discretion of court, § 137 
Substantial correspondence of proof to allegations 
of pleadings, § 115 
Sufficiency, § 131 
Time of conversion, § 134 
Title to intangible or real property, § 11 
Value of property, §§ 111, 136 
Want of domaiid prior to instituting suit, g 112 
Weight and sufficiency, § 131 
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Evidences of Indebtedness, damages, $ 194 
Evidential facts, pleading, § 99 
Exclusiveness of trover remedy, § CO 
Execution, 

Bail trover proceedings, § 221 
Property wrongfully seized under, bail trover, 
§ 203 

Wrongful seizures and disposition of property 
under, § *10 

Executors and administrators, action of trover, § 76 
Executory agreement, bail trover, § 205, n, 81 
Exemplary damages, § 109 
Bail trover, § 239 
Petition, § 224 

Instructions to jury, §§ 155,156 
Mitigation, § 109 
Pleading, § 103 

Questions of law and fact, § 143 
Exempt property, wrongful seizure and disposition 
of, § 40 

Exercise of dominion over property, § 3 
Existence of property, admissibility of evidence, § 123 
Expenditures of converter, increased value, measure 
of damages, § ICO 
Expenses, 

Conserving or caring for property, niillgatlon or 
reduction of damages, S 184 
Defenses, bail trover, § 211 

D('tcntion of property to enforce reimbursement, 

§ 52 

Plaintiff’s, admissibility of evidence, § 130 
Pursuing or recovering property, damages, § 174 
Replacing convc’rted property, damages, § 170 
Suit, damages, § 175 
Expert testimony, admissibility, § 130 
Express assent of owner to taking, use or disposition 
of property, § 5 
Extent, 

Injury to plaintiff, adnilsaibillty of evidemee, § 130 
Right, title, interest or possession, § 74 
Fair market value, damages, § 1(55 
Pair value to owner, damages, §105 
Federal bonds, § 14 

Findings. Verdict and findings, generally, post 
Fixtures, § 20 

Fluctuating value, damages, § 108 
Force or violence, § 4 

Duress or legal proceedings, § 40 
Removal of property, detention to prevent, § 53 
Foreign countries, jurisdiction of trover action, § 89 
Form of. 

Property, elTccL of ebange, § 32 
Trover, § 63 

Formal words of demand, § 58 
Fraud, 

Admissibility of evidence, § 120 
Allegations of conversion, § 101 
Ball trover, damages, § 230 
Exemplary damages, § 199 
Issue.s, proof and variance, § 112 
MisropreKontations or undue influence, 5 41 
Property taken by, demand and refusal, § 55 
Pructus Industriales chattel, materials used in repair, 
8 29 

Fruit, § 28 

GarnlslniK'iit proceedings, defenses, § 87 
GeiK'rul denial, evidence admissible under, $ 112 


General issue, 

Damages, § 112 

Issues, proof nnd variance, § 112 
General or special property right, trover, § 72 
General refusal, § 59 
Gist of trover sudioii, § 65 
Gold, measure of damages, § 192 
Good faith. §§ 7, 8 

Admissibility of evidence, § 128 
Bail trover, § 200 

Admissibility of evidence, § 229 
Defensj's, g 83 

Bail trover, § 210 

inert'ase of value by labor expenditures of con¬ 
verter, damages, § 109 
Instructions to jury, § 355 
Kiniwl«'<lge, § 45 
Questions of law and fact, § 145 
Verdict and fludings, g 158 
Grain, grtuving crops, g 28 

Grain elevators, d('mand made on agent In charge, 
8 58 

Gravel, earth and sand, g 24 
Grounds, statement of refusal, § 59 
Hay, growing crops, § 28 
llfirlooms, value, rlaninges, g 106 
Heirs, action of trover, § 76 
Hire, !)all trover, damages, § 239 
History of trover, § 64 

Holder of negotiable instrument, action of trover, 
8 70 

Holding of debtor’s property, g 7, n. 47 
Housidiold goods, value, daiuagos, § 390 
lluiniliation, damages, § 177 
Husband and wife, jiartios plaintiff, § 92 
Ideiitilicatioii of property. 

Evidence, § 132 

Questions of law and fact, § 144 
Weiglif and siiflieh'noy of evidence, § 132 
Identity of propoity, 

Admissiliility of evidence, § 123 
Bail trover, jietition, g 224 
Instructions to Jury, § 153 
Ignorance, § 7 

Bail trovm-, 8 206 
Ownei’s riglits or title, § 8 
Illegal, 

Assumption of ownership, § 3 
User, § 3 

Immaterial variance, bail trover, § 227 
Immediate posst'ssion, 

Right of, § 72 
Time of demand, § 58 
Impleading new parties defendant, g 93 
Implied as.sent of owner to taking, use or disposition 
of projMwty, § 5 

Imiiri.sonment of defendant, judgments, § 160 
IiK-reuse of converted property, damages, g 173 
Increased Aalue due to expenditure of converter, dam¬ 
ages, § 169 
Indc'btediiess, 

Application of property to use of plaintiff for 
owners, damages, § 188 
Defenses, § 83 

Mitigation or reduction o£ damages, § 180 
Tender of amount, § 80 
Value, § 136 
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Indictment, admissibility of evidence, § 129 
Infant’s property, persons liable, g 77, n. 31 
Inference, 

Connection of defendant with act of conversion, 
g 134 

Manner of proof, § 3 

Information and belief, affidavit for ball trover, § 219 
Infringement of right to possession, conversion, § 3, 
n. 7 

Innocence of wrong, § 7, n. 42 
Innocent bailee, demand and refusal, § 56 
Innocent transporter of stolen property, § 36, n. 87 
Institution of criminal proceedings, action of trover, 
8 82 

Instructions to jury, 

Ac'ts of conversion, g 151 

Argumentative instructions, § 150 

Assumption of fact as proven, § 150 

Bail trover, § 233 

Burden of § 150 

Conflicting Instructions, § 150 

Construction, § 156 

Damages, § 150 

Date of conversion, § 151 

Deflnitions, § 151, n. 60 

Degree of proof, § 150 

Demand and refusal, g 154 

Kleincnts esscuitial to recovery, § 150 

Exemplary damages, § 156 

Good faith, g 155 

Identity of property, § 153 

Incomplete instructions, g 150 

Indefliiite instructions, g 150 

Intent, § 155 

Interest, § 157 

Involved instructions, g 150 

Issue of conversion, §§ 143,151 

Malice, § 155 

Market v alue, § 156 

Measure of damages, g 150 

Nominal damages, § 156 

Opinion on weight and siifliciiMicy of evidence, 
g 150 

PrepoiKlerance of evidence, § 150 

Punitive damages, 8 156 

Qualified refusal of demand, g 154 

Kequested instructions, § 150 

Higtit to property, § 152 

Sj>ecial dainagt's, § 150 

Statutory provisions, generally, post 

TeiultT of property, g 151, n. 07 

Testimony of particular witness, § 150 

Tiled ry of case, g 150 

Title, g 152 

Waiver of conversion, § 147 
Insuflieierit possi'ssion, action of trover, § 74 
Insurance policies, g 12 

Collection of proceeds, g 3J), n. 12 
Persons liable, g 78, n. 40 
Value, damages, § 105 
Intent, § 7 

Bail trover, f 200 

Burden of proof, § 118 

Defenses, § 84 

Good faith, generally, ante 

Instructions to jury, g 155 

Issues, proof and variance, § 110 


Intent—Continued 

Mitigation or reduction of damages, g 182 
Presumption, g 118 
Interest, 

Bail trover. 

Damages, § 239 
Judgment, g 236 
Verdict and findings, § 234 
Damages, g§ 171,173 
Discretion of jury, § 171 
InstrncLions to jury, § 157 
Judgments, § 159 

Nature and extent, action of trover, g 74 
Pleading, § lOil 

Interference with property, g 36 
Tntcrveiitioii, bail trover, g 217 
Intrinsic value, admissibilily of evidence, g 130 
Invalid or rescinded contract, § 50 
Invalid title, bail trover, g 205 
Tiivenlory, admissibility of evidence, § 130 
Investigation of title or right to possession, detention 
of property to permit, § 51 
Involuntary return, defenses, g 87 
Issues, proof and vnnnncc, g 109 
Bail trover, § 227 

Judgment and effect, g 236 
B(\sp(>nKiveiiess of V(‘rdict, § 234 
Title, § 227 

Demand and refusal, § 110 
Distress for rent, § 112 
Estopp(‘l, § 112 
Evidence admissil>le under, 

Answer of new matter, g 114 

GeiM‘ral issue or general denial, g 112 

PhMulings, g 111 

Fraud in acquisition of jiluintiirs title, g 112 
Tmiiiaterial variances, § 115 
Intent, § 110 

.Iiistilicalion or excuse, g§ 110, 112 
Ownership and right to possession, gg 110, 115 
1‘lacc of conversion, g 115 

Plea of iKit possessed, evidence admissible under, 
§ 113 
Property, 

Con vert,('d, g 110 
Ownership, § 112 
Rati lien lion, g 112 
Right lu poss(\ssioii, § 112 

►Sul>staiitial correspomlence of proof to allega¬ 
tions, § 115 
Surplusage, § 110 
Surprise, § 115 

Taking animals damage feasant, § 112 
Time of conversion, § 115 
Title in defendant f)r third person, § 112 
Tortious taking, § 120 

Usury in acquisition of plaintiff’s title, § 112 
Value of proiiorty and damages, § 110 
Waiver of ratification, § 112 
Want of demand prior to instituting suit, § 112 
What must be proved, g 110 
Joinder, parties defendant, § 93 
Joint JudgiiK'nts, § 159 
Joint owners, 

Action of trover, § 76 

Issues, proof and variance, g 115 

Parties plaintiff, § 92 
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Joint possession of property, on whom demand made, 
868 

Joint tort-feasors. 

Ball trover, ( 216 
Parties defendant, $ 93 
Persons liable, § 78 

Judgment ert^ditor, persons liable, 8 77 
Judgments, §§ 20, 368 
Alternative, 8 159 
Ball trover, § 230 
Damages. 8 230 
Discharge of surety, § 241 
Kffect on title to property, 8 236 
Election, § 23G 
For defendant, 8 237 
Satisfaction. § 236 
Construction, § 100 
Dismissal and nonsuit, generally, ante 
EfTect, 8 160 

Evidence, supported by, 8 159 
Forced sale, § 100, n. 57 
Imprisonment of defendant, § 160 
Interest, 8 159 
Joint, 8 159 
Nonsuit, 8 149 
Operation, § 100 
Pleadings, supported by, 8 150 
Title, operation and eflect on, § 160 
Unsatisfied, 8 IGD 
Value, diunuges, § 104 
JorlB<lietion, § 80 

Bail trover, § 213 
Jury, 

Ball trover, 

Questions of fact, 8 232 
Taking case from, 8 232 
Discretionary award of iiiten'st, § 171 
Instructions to jury, generally, ante 
Passion or prejudice In award of damages, 6 201 
Questions, § 141 
Taking case from, 8 149 
Verdict and findings, generally, post 
Justice of the peace, judgments, 8 20 
Justification, Issues, proof and variance, |8 HO, 112 
Keepsakes, value, damages, $ 196 
Knowledge, S 7 

Bail trover, § 206 
Good faith, 8 45 
Labor, 

Converter, increased value of property, damages, 
§ 109 

Defenses, bail trover, 8 211 
Lack of profit, 8 3. n. 14 
Defenses, 8 83 

Land. Iteal estate, generally, post 

Landlord and tenant, jxTsons liaide, 8 77, n, 34 

Language, 

Defenses inconsisteiit with, § 88 
Insulting, pleading, § 103 
Lawful use of another’s pn>i»erty, § 40 
Laws Statutory provisions, generally, post 
Leasehold estates, 8 22 
Legal proceedings, 

Defenses, 5 87 

Detention of property, effect, I GO 
Force or duress, 8 40 
Legal remedy, trover, 8 66 


Lessor or lessee, 8 76 

Parties defendant, 8 ^ 

I^etter, demand by, 8 58 

Tievy by oflleer, directing, p(*rsons liable, 8 77 

lienholder, action of trover, 8 76 

Liens, 

Bail trover. 

Admissibility of evidence, 8 229 
Sale on foreclosun\ 8 206 
Satisfaction by liiTulld sale of chattels, 8 48 
Tendc'r of ainuimt, action of trover, 8 80 
Limirntions, statub* of, 8 01 

AdmiSKlhility of evidence, 8 112 
liall trover, § 214 

Efrei*! of deuiaiiil and refusal, 8 61 
Special plea, 8 106 
Liquor license, f 12 
Liquor tax cLMtlttcate, 812 
lilst of eiiBtoiners, § 11, n. 63 
lilvestock Domestic animals, generally, ante 

IjOSS, 

Find i rig by defeitdant, pleading, 8 101 
I’osNTsslon or title, 8 3, n. 11 
Profits, damages, § 178 
Property, 8 4 

Bail trover, 8 200 
Use, danaages, 8 172 

Lump sum verdict, bail trover, 8 234, n. 62 

Mail matter, 8 21 

Malice, 

Admissibility of evidence, 8 310 
Ex<‘iiiplnry and doubl(‘ damages, 8 10® 

Insl ructions to jury, 8 155 
Menial augiilsli, (lamugOK, 8 177 
Questions of law ami fact, 8 146 
Mnllt'ioiis acts, pleading, 8 103 
Manner of proving, § 3 
^Manual taking and aspoi'latlon, 8 0 
Manufacturer, pt'rsonn llulde, § 77 
Manuiv, 8 2.5 

MainiseriplR, value, damages, 8 190 
Market value, 

AhsesMiient of property, odinlRKllrlllty of evidence, 
8 130 

Bail trover, judgiiieiit. 8 239, ii. 59 
Bui (leu of ])roof, 8 121 
I>Uinag(>s, 8 165 
liistruchons to jury, 8 156 
Jiisuniiico ixV.lcles, damages, 8 195 
Flan* of conversion, damages, 8 167 
Price obliiiiierl on sal(‘ of gotnls. 8 130 
Profits dcrjveil from snk'. daniuues, 8 176 
I’roperty witlioiit, ndniibsiliility of evident', $ 130 
Shares of st»K.-k and CL*rtillcutes, dainng(‘S, § 191 
Material aUegutions of cause of aetion, § 95 
Materials, 

Out of which house built, 8 27 
Used in rejKiir of chattel, 8 29 
MeinlHTsliip In social eluii, certlflcute, 8 18 
M(Milnl anguish, damages, 8 177 
Mi'tiinds, 8 46, n. 77 

Militia roinmaiider, action of trover, 8 76 
Misjoinder of parties defendant, S SK* 
MiHrcpreseiitatious, fraud or undue InfluenoG, 8 41 
Mistake, 

lU'fcnses, bail trover, 8 210 

Delivery to porwm otlier than owner, 8 9 
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Mistake—Continued 
Mutual, § 20 
Prop(‘rty taken by, § 10 

Demand and refusal, § 55 
Misuse of possession lawfully obtained, § 48 
Misuser, § 3 

Mitigation of damages. Damages, ante 
Models, value, damages, § 107 
Money, § 23 

Bail trover, § 203 

Verdict and findings, § 234 
Description, pleadings, § 97 
Had and received for payment of debt, § 23 
Measure of damages, § 193 
Mortgages, § 15 

Bonds conditioned for payment of money secured 
by, § 14 

Change of lien, § 3G, n. 85 
Subsequent acquisition, defenses, § 84 
Motions, 

Court’s own motion, instructions to jury, § 150 
Demurrer to evidence, § 149 
Dismissal of bail proceedings, § 210 
Taking case from jury, § 149 
Motive, § 7 

Admissibility of evidence, § 128 
Rail trover, § 20« 

Mitigation or reduction of damages, § 182 
Questions of law and fact, § 145 
Municipal bonds, § 14 
Muniments of title, § 15 

Natifjnal guard, company commander, action of trover, 
§ 76 

Nature and extent of right, title, Interest or posses¬ 
sion, 8 74 

Nature of demand, § 58 

Nature of injury to pialntlfF, admissibility of evi- 
denee, § 330 

Nature of property, ehange, § 47 
Nature of trover, § 63 
Necessary parties, 

Dcft'udaiit, 8 93 
Plaintiff, § 92 
Necessity, 

Allegation of conversion by defendant, § 101 
Deb very, consummation of .-sale, § 48 
Demand and refusal, 8 56 

As against original taker, § 55 
Existence of profierty demanded, § 01 
Positive and tortious act, § 4 
Possession or control of property, § 61 
Neglect, 

Legal duty, § 4 

To answer, demand and refusal, $ 59 
Negligence, § 7 

Action of trover, defenses, § 83 
Negotiable instruments, 8 13 

Action of trover, defenses, § 83 
Bail trover, § 203 
Bills of exchange, § 13 
Bonds, generally, ante 
Checks, § 13 

Descriptions in pleadings, § 97 
Holder or owner, action of trover, § 76 
Innocent holder for value, burden of proof, § 117 
Payment or discharge as affecting right of action, 

§ 13 


Negotiable Instrnmenta—Continued 
Promissory notes, generally, post 
Refusal to pay on, § 45, n. 63 
Tender into court, § 139 
Value, § 136 

Damages, § 194 
Presumptions, § 121 

New matter, subsequent pleadings, § 108 
N(‘w parties defendant, impleading, § 93 
I No value, property of, § 33 
Nominal damages. Damages, ante 
Nonconsent to possession and disposition of property 
by defendant, § 5 
Nonfeasance, § 4 

Bail trover, § 206 

Nonsuit. Dismissal and nonsuit, generally, ante 
Notary public, aflidavit for bail trover, § 219 
Notes. Negotiable instruments, generally, ante 
Notice, 

Action of trover, defenses, § 83 
Demand and refusal, bail trover, § 209 
Owner’s rights or title, duty to give, § 8 
Rights of true owner, demand and refusal, § 50 
Objections and exceptions, 

Measure of damages, instructions to jury, § 156 
Special exc<'ption, ideading, § 103, n. 83 
Obligation to jjay money, enforcement, § 23 
Off(Mise against possession of property, § 3 
Offer to return or restore, 

Defenses, § 86 

Mitigation or reduction of damages, § 186 
Offers of sale and purcliase, admissibility of evi¬ 
dence, § 130 

Oil and gas, deprivation of opportunity to remove, 
§ 4, n. 24 

Operation of judgments, § 100 

Oppression, admissibility of evidence, § 130 

Ol)pr(‘ssive acts, pleading, 8 103 

Option, bail trover, election of verdict, § 235 

Oral, 

Demand, § 58 

Refusal, demand and refusal, § 59 
Tender, bail trover, amendment to pleadings, § 
226 

Orders of .superior officer, action of trover, defenses, 
§83 

Origin of trover, § 04 

Original taker, demand and refusal as against, § 55 
Owner of, 

Incorporated business, persons liable, § 77, n. 29 
Negotiable instrniuents, action of trover, § 76 
Owner’s rights or title. 

Absolute and unconditional refusal, § 59 
Delivery by mistake to person other than owner, 

§ 9 

Ignorance of, § 8 
Notice, duty of party to give, § 8 
Proc(*eds of sale received in payment of debt, § 8 
l*roof of title by owner, § 59, n. 00 
Reasonable doubt, d(‘mand and refusal, § 59 
Keceii)t of property with knowledge, § 50 
Showing, § 58 
Ownership, 

A.sserLioii, § 36 
Ball trover, pleadings, § 223 
Burden of proof, § 117 
Demurrer to evidence, § 149 
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Ownership—Continued 

Dismissal and nonsuit, $ 149 
Evidence admissible to show, 8 HI 
Issues, proof and variance, §8 HO, 112, 116 
Pleading. 8 90 
Presumptions, 8 117 
Questions of law and fact, 8 142 
Part of chattel, 8 38 
Part owners, action of trover, 8 70 
Partial conversion, damngGs, 8 100 
Partlclpntion In wrongful act, f 37, n. 2 
Particular persons, action of trover, 8 75 
Particularity and certainty of allegations, 8 96, n. 35 
Parties, 

Acts and declarations, admissibility of evidence, 
8 127 

Defendant, 8 03 

Pall trover, 8 210 

Ainendmont to pleadings, 8 226 
Description and pIcndiiigH, § !Mi 
Dismissal or nonsuit before trial, § 138 
PlalntiflP, § 02 

Amendment of pleadings, § 105 
Ball trover, § 215 

AiiH'iidiucnt of pleadings, § 226 
Misjoinder, nonsuit, § 149 
Partners, 

Parties defendant, § 03 
Kefusul by, (huiiniid and refusal, § 50 
Partnerbhip, refusal by one lueinlMT, denuind and 
refusal, § 59 

Patent Infringomcnl, § 36, n 87 
Payment, 

Doronnd for, § 58 

DNchargo as alTcctiiig ii^bl <if action, 8 13 
Reiuibiirsunicnt, detention of jjrnperly to enforce, 
8 52 

Pension checks, recipient, § 41, ii, 42 
Perishable projierly, bail trover, 

Damages, 8 231) 

Election of verdict, § 233 
Sale, § 222 

PcrmlB&lon, antonym, § 1, n. 1 
Personal chattel, § 11 

Personal demand for posscsKlon of chattels, 8 58 
Personal property, 

Ball trover, §§ 203, 232 
Bill of lading, § 15 

Buildings and building materials, 8 27 

Burden of proof, § 119 

Corporate stock and certificates, 8 19 

Destruction, 8 35 

Detention, 8 50 

Earth, sand and gravel, 8 24 

Manure, 8 25 

Muniments of title, 819 

Necessity of delivery, § 48 

No value, 8 33 

Possession by defendant, 8 37 

Purchase in good faith, 8 45 

Komoval or asportation, § 49 

Sale. 8 48 

Taken from land, action of trover, § 75 
Timber, crops, fruit and turpentine, 8 28 
Title, trover, 8 67 
Persons, 

Entitled to sue, 8 71 


Persons—Continued 
Idablc, 8 77 

Ball trover, 8 204 

Other than owner, taking from, 8 45 
Bight to maintain trover for property taken 
from land, 8 75 

Without title, action of trover, § 73 
Petitions. Pleudlngs, post 
Place of conversion, 

Amendment of pleading, 8 105 
Deteruilnatlnn of damages, 8167 
Issues, proof and variance, 8 119 
Pleadings, 8 101 
Prosiiniption, 8 118 
Place of demand, § 58 
Plea or answer, § 100 
Plondings, 8 9.5 

Additumail answers, 8 107 

AdmisKiblllty of evidence. Evidence, generally, 
ante 

Allcualions of cause of action, 8 95; 8 103, n. 74 
Altcriiativt^ allegation, 8 102 
Aniend(‘il niiswers, 8 107 
Anu'ndnuuits, 8 105 

Amount recovernblc limited by amount claimed, 
8 103 

Answer. 8 100 

Additional. § 107 
Amended. 8 107 
Aiguineiitative denial, 8 100 

Bujl tn>V(‘i, 8 225 

AiiieiidiiKMit, 8 226 
(’ontessHui nnd «V(»l(biiict*, § 106 
Dc'iiniteiiess tind eerlulnly, § 100 
Disclmruc, 8 106 
Dni>)ieit.A, 8 106 
(5(‘nenil d(‘iiials 8 106 
(tenerjd ivMie. 8 106 

Matter in diseluirge or avoidance, 8 106 
New inatler, 8 106 
Belease, 8 BHi 
SiMM'ial pica, § 106 
Supplemental, § 107 
Under the codes, $ 106 
Argumentative denial, 8 160 
Avoidiinee, matter in, 8 100 
Ball trover, § 223 

Aineiidmeiit, 8 226 
Conformity with proof, | 227 
General demurrer, 8 224 
Immaterial variance, 8 227 
Characterizing act of conversion, 8 161 
Complaint, § 95 

Conclusion contrary to statute, 8 93 
Construction, 8 104 
CounterclaiinH, 8 168 
Damages, generally, ante 
Defects, euro or waiver, 8 0.5 
Definiteness and certainty, 8 162 
Demand and n'fusal, 8 102 
Dt»mnrrers, 8 166 
Description, 

Parties, 8 96 
Property, 8 07 
Discharge, matter in, 8106 
Dismissal or nonsuit, 8 149 
Double or treble damages, 8 163 
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Pleadings—Continued 

Election between value at time of conversion and 
highest market value, S 103 
Erroneous prayer for relief, § 05 
Evidence admissible under. Evidence, generally, 
ante 

Evidential facts, S 00 

Kveinplary, punitive or multiple damages, 8 103 

romier recovery, special plea, § 106 

Fraud, allegations, § 101 

Cencral denials, § 106 

lucoiis]stent deftmaes, § 100 

Interest, § 103 

Issues, proof and vnrlaiiee, generally, ante 
Judgment, sui»port, § 150 
Limitations, statute of, sjioclal plea, § KXi 
Loss of gowlH und lliirling by defendant, § 101 
Money, description, § !)7 

Necessity of allegation of conversion, $ 101 
Negativing ilefenses, § 05 
Ownership, S 09 

Partial defenses and matter in mitigation, 8 106 
Parties plaintiff, ball trover, § 215 
Petitions, § 05 

Pull trover. § 224 

Amendment, S 226 
Diiinnges, S 224 

Deserlpthm of property, § 224 
Seizm-e of property, § 221 
Title. § 224 

Value of property, S 224 
Place of conversion, 8 101 
I'lea or answer, 8 100 
Possession, § 00 

Property subject of conversion, 5 100 
lteleas(*, sp(H:Ial plea, 8 106 
Iteplicatiun or n‘pl.v, 8 lOS 

Requisites as to allegations of conversion, 8 101 

Right to possession, 8 00 

Spet'Ial duitiiiges, § 103 

Statutory form, 8 05 

Subsequent pleadings, § 108 

Substantial coiTesporuleiice of proof to allega¬ 
tion, 8 115 

Sufficiency of allegations ns to convi'fsion, § 101 
Supidcmciital iiiibWi'rs, 8 107 
Siindiisnge, 8 05 
Time of conversiim, 8 101 
Value of property coiiverled, 8 08 
Wilful, mall<'b»ns or oiipresshe acts. 8 103 
Written instruments, description, 8 07 
Pledge of stock, 8 45, ii. 71) 

Pledging mi'rclmndiso, 8 46, u. 77 
Positive act, necessity, § 4 
Possession, 

Burden of proof, S 117 

By defendant, § 37 

Demand and refusal, § 58 

Nature and extent, action of trover, § 74 

Pleading, 8 00 

Presumptive evidence of title, 8 117 
Property, necessity, demand and refusal, § 61 
Requiring to transport or deliver, 8 03 
Possessory action, trover, 8 66 

Postmaster, wrongful detention of mail mutter, § 21 
Prayer for relief, erroneous, § 95 
Preservation of auother's f auds, 8 40 


Presomiitlons, 88 178 

Bail trover, | 228 

Bare possession of another’s property, 8 118 

Choses in action, value, § 121 

Evidence of title, 8 117 

Identity of proiaTty, 8 110 

Intention to convert, § 118 

Lic(‘iis<* to cut timber on adjoining laud, 8 12C 
Neglect to return properly, 8 118 
Negotiable Instruiiieiits, value, § 121 
Owiu'rshlp, §117 
Pormissive iMissession, 8 117 
Place of coiivei.suMi, 8 118 
Promissory iiott's, \aliie, 8 121 
Rebiiltnl presuiiipnons, 8 US 
Right of possession, § 117 
Statutory provisions, § 121 
Taking of projMu-ty, 8 118 
Time of conversion, § 118 
Value of written instruments, S 136 
Price, admissibility of evidence, §8 130, 165 
Prlci' C(41iiig, damages, effect, 8 1C3, n. 74 
l*riina facie eiise, § 55 
Bail trover, § 231) 

Burden of proof, 8 116 
Demand mid refusal, 8 135 
Directed verdict, 8 140 
Principals, 

Parties defendant, § 03 
Persons liable, 8 78 

Prior eoineisioii, time of demand, 8 58 
l*rlor refusal, 8 57 

Private sales, adinissiliility of evidence, 8 730 
Procmls, demand for, § 58 
ProiHM'ds of sale, § 44 

Received In payment of debt, § 8 
Produce storeti on farm, § 37, n. 96 
Prolifs, 

Derived from sale, damag(‘s, 8 176 
Loss, ndiJiissibility of evidence, § 130 
Promissory notes, 8 13 

A(*lioii of trover, defenses, § 88 
Bail trover, § 203 

Adinlssllnlity of evidence, 8 230 
Effect of particular circiimstaucea, 8 230 
Dc'stnictiou, 8 35, n 72 

Sale l>y inaki'r, demand and refusal, § 55, n. 

Value, § 136 

Damages, 8 104 
PresiiiiiptlonB, § 121 
Proof, 88 3, 134 
l*rojK»r parlies, 8 02 
Defendant, 8 03 
Plaintiff, § 02 
ProjM'rty, 

Attached to convertor’s chattel, § 50, n. 18 

(Jonverti'd, issues, pnaif and variance, 8 110 

(jiiBtodIa legls, ball trover, 8 203 

Custody of law, § 31 

Description in pleadings, 8 07 

No value, 8 33 

Subject, 

Of conversion, pleading, 8 100 
To ball trover, § 203 
Taken from land, action of trover, 8 75 
Tender into court, 8 739 
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Property—Oontliiued 

Without market value, admissibility of evidence. 
{ ISO 

Wrongful transfer of sale by defendant. | 55 
Public authorities, confiscation, S 40 
Public officers, demand on, { 58 
Public policy, jurisdiction, S SO 

Public properties, acts of destruction to property, 
35 

Public records, 5 19 
Public sales, 

Ball trover, $ 206 

Invalid, property purchased at, S 42 
Punitive damages. Exemplary daningos, generally, 
ante 

Purchase in good faith, action of trover, defenses, 
i 84. n. 19 
Purchami price, 

AdnilsHiblllty of evidence, § 130, n 30 
Detention of property to enforce wstoration, | 52 
Personalty, evidence of {■onvorsion, {{ 1.30, n. 2 
Purchaser and seller, persons liable, §§ 57, 77 
IMirposc of action of trover, § C7 
Pursuing property, expenses, damages, $ 174 
Qualified, 

Hofiisal, demand and refusal, § 59 
Bight or Interest, damages, § 104 
Quantity of property, admissibility of evidence, H 123 
Questions involved in actions for conversion, 8 7 
Questions of law and fact, § 141 

See, also, Verdict and fludiiigs, generally, 
post 

Ball trover, § 232 
Damages, S 148 
Demand, § 146 
Exemplary damages, 8 148 
Good faith, 8 145 
Identification of property, § 144 
Issue of conversion, § 143 
Malice, 8 145 
Motive, 8 145 
Batification, § 147, n. 61 
Bight tu possession, § 142 
flight conflict as to minor details, ( 143, n. 35 
Title, § 142 
Trial by court, 8 143 
Value of property, § 144 
Waiver of conversion, § 147 
Ratification, 

Tortious act, defenses, 8 88 
Waiver of conversion, § 147, n. 61 
Readiness to remove property, demand and refusal, 
8 58 

Real estate. 

Bonds for title, 8 15 
Contract for sale, § 15 
Conveyance, 8 48 
Earth, sand and gravel, 8 94 
Injuries to, 8 H 
Land scrip, 8 15 
Lcascihold estates, 8 22 
Manure, 8 25 
Muniments of title, § 15 
Property, 

Attached to, damages, 8 70S 
r^ft on, demand and refusal, 8 55, n. 68 
Tangible evidence of title to, 8 H 
88 C.J.S.—77 


Real estate—Continued 
Title deeds, 8 15 
Titles, 

Bail trover, 8 203 
Trover, 8 37 
Trees, 8 28 

Wrongful deprivation of, § 11 
Real property. Beal estate, generally, ante 
Reasonable doubt, demand nnd refusal, 8 59 
Reasonable market value, pli'ading, § 08, n. 80 
Receipt of proceeds of wrongful sale, § 44 
Reception of property, 8 39 
Recipient of pension checks, § 41, n. 42 
Records, § 10 

Recoupment, defoiicies, bail trover, § 211 
Recovery of projx'rty, 

Defenses, § 86 

Mitigation or reduction of damages, | 187 
Redellvc'ry of property taken from person other than 
owner, 8 4.’» 

Reduction of damages. Damages, ante 
Referee, findings, § 108 

Roforinution of written instrument, proper parties 
defendant, 8 03 

Refusal. Demand and refusal, generally, ante 
Remote rlnniuge.s, 8 170 
Removal or asportation, §8 49, 53 
Renewal of nolo, 5 46, n 77 
Kent, action of trover, dc‘feiiao.s, 8 83 
Repair, materials ust»d In repair, 8 29 
Replacement value, damages, 8 765 
Replevin, wrongful scl/.ure and dlsi) 0 .sltlon of pr<q>- 
erty under, 8 40 
Replication or reply, § 108 
Repudiation of owner’s right, 8 3 
Requisite's of allegations as tu conversion, 8 701 
Rwi adjudicuta, defeimcs, 8 87 
Resciiiilod or invalid contract, 8S 50, 81 
Restoration of proiH'rty, 8 7, it 47 
Defenses, § W 
Retail price, damages, § 105 
Retaking by seller, g 43 

Ib'teiition of money, demand and refusal, 8 55 
Retroci'sslou di*t*d, evidence, g 134, n. 84 
Return, 

Contract or consideration, action of trover, 8 81 
PropiTty, 

Defenses, 8 86 

Mitigation or rt'ductlon of damages, | 187 
I'luce of demand, 8 58 
Right of. 

Entry ngnln.st adverse imsessor In good faith, 
action of trover, § 70, n. SO 
Immediate jmihm'ssIoii, action of trover, gg 73, 74 
Ownership over goods or iH'rsotial chattels, denial, 
g 1 

Particular persons, action of trover, § 70 
PosfK'Ssion, 

Admissibility of evidence, g 124 
Bull trover, g 2t).‘} 
relltioii, § 224 
Burden of proof, 8 117 
Defendant, defenses, 8 84 
Issues, proof and variance, gg 110, 112 
Pleading, g 90 
Presiiiiiptluns, 8 717 
Questions of law and fact, § 141 
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Right of—Continued 

Possession—Continued 

Third person, defenses, § 85 
Trover, § 72 

Weight and sufficiency of evidence, § 133 
Right to. 

Maintain bail trover, § 204 
Property, instructions to jury, § 152 
Safekeeping of another’s funds, § 40 
Sale, § 48 ' 

By person of unsound mind, § 42, n. 48 

Proa*eds, § 44 

Property, 

In which another has part interest or lien, 

§ 48 

Selz(‘d but not replevied, bail trover, § 22L 
Reservation of title, bail trover, dainages, § 230 
Sand, eartli and gravel, § 24 

Schedule annexed to pleadings, description of prop¬ 
erty. § 97 

Scope of trovt*r, § C>3 

Seizure of property, hail trovei*, lioiid, § 221 
Seller, retaking by, § 43 
Separate conversion, § 45, n. 93 
Servants, 

Property of master, § rjo 
Refusal by, demand and refusal, § 59 
Service. 

Bail trover, am(*ndmcnls, § 220 
Summons, time of demand, § 58 
Set-oiT and counterclaims, § 108 
Bail trover, 

Admissibility of evkh’iicc, § 229 
Defenses, § 211 

Settlement, action of trover, defenses, § S3 
Shares of stock, refusal to exchange, § 30, n. 85 
Silence, 

Defenses iiieonsisteuL with, § 88 
Demand and refusal, § 5!) 

Silver, measure of damagi's, 192 

Social club, certificate of m<*mlKn-sbip, § 18 

Spc'cial damages, 

Kvidouc*!', § 130 
Instructions to jury, § 150 
Pleading, S 103 

Special interest in proiierly, bail trover, damng<>s, 
§ 239 

Special or general jiroperty right, trover, § 72 
Special or qualhied right or interest, damages, § 104 
Special verdict, § 158 
Specific mojK'y, S 23 
State bonds, § 14 
State of kno\vl(‘dge, § 8 
Statement of grounds of refusal, § 59 
Statute of limitations. Limitations, statute of, gen¬ 
erally, ante 
Statutory forms, 

Bail trover, § 224, n. 03 
Pleading, § J)5 
Btatutory provisions, 

AfTuiavit for bail trover, § 219 
Bail proci'cdiiigs, authorizing, § 218 
Bail trover, §{5 202-242, pj). 002-092 
Bond. § 220 

Election of verdict, § 235 
Corporate stock and e(*rtificates, § IG 
Declaration forms, § 90 


Statutory provisions—Continued 
Double damages, § 199 
Pleading, § 103 
Earth, sand and gravel, § 24 
Fluctuating values, damages, § 108 
General issue, evidence admissible, § 112 
Interest, instructions to jury, § 157 
Justllleatlon under judicial proc(‘(‘dings, § 112 
Limitations, statutes of, generally, ante 
On whom demand madi*, 58 
Parties plaintiff, § 92 
Place of conversion, damages, § 107 
Pleading of cause of ac'ticni, {5 1)5 
Presumption of detriment, § 121 
Protection, § 45, n. 05 

Spc'cial damages, instructions to jury, § 150 
Trover, § 68 

Unlawful possession, action of trover, § 74 
Venue of trover action, § 90 
What law governs in trover action, § 70 
Stay of pro<*eedings, § 140 
Stipulations, return of property, effect, § 187 
Stocks, 

Certificates, § 48, n. 94 
Bail trover, § 203 
Damages, § 191 

Dividend on converted profiorty, damages, § 173 
Tnatrunicnts giving riglit to deliier or call for, § 12 
1‘ledge, § 45, n. 70 

Itefiisal to exchange shares, § 36, n. 85 
Shares and certificates, damages, § 191 
Time of conversion, daniagi‘S, § 191 
Transfer on company’s books, § 46 
Wrongful sale, reasonable time, damages, § 191, 

II. 28 

Stolen propei’ty, § 39, n. 8 

Storage company and creditor of third person, persons 
liable, § 77 

Storage or deposit of another’s funds in a bank, § 46 
Strangers, 

Action of trover, § 73 
Persons liable, § 77 

Subst'qiient application of conveili'd jiroperty, § 3 
Subseipjeiit pleadings, § 108 

Subsequent thett, action of trover, (k^feiises, § S3 
Successive conversions, {I 77, ii. 29 
Sufficiency of, 

Allegations as to conversion, § 101 
Demand, § 58 
Evidmice, § 131 
Refusal, § 59 

Superior ofTK-er, orders, action of trover, defenses, S 83 
Sun'ties, 

Bail trover. 

Conclusiveness of jiidgnumt, § 236 
Discharge, § 241 
Liahllity, § 211 
Riiriilusage, 

Allegations of conversion, rinjuisitcs and sufficien¬ 
cy, § 101 

Demurrer to evidence, § 149 
Issues, proof and varianci*, § 110 
Parties plaintiff, hail ti'ovi’r, § 215 
Pleadings, § 95 
Verdict and findings, § 158 
Surprise, issues, proof and variance, § 115 
Surviving widow, action of trover, § 76 
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Taking, 

By buyer, § 42 

From person other than owner, $ 45 
Beception of property, § 39 
Tangible evidence of title, § 11 
Tangible i)ersonal property, § 11 
Temporary deprivation, § 3 

Temporary restraining order, detention of property, 
8 50 

Tender of. 

Amount of lien or indebtedness, action of trover, 
^ 80 

Cumijrous articles, bail trover, § 238 
Property, 

Instructions to jury, § 151, n. G7 
Into court, § 139 
Terms, demand, S 58 
Theory of case, instructions to jury, § 150 
Third persons. 

Action of trover, § 73 

Defmises, bail trover, § 210 

Demand and ri^fusal as against, § 50 

Disposal of property, demand and refusal, § 50 

Intervention, bail trover, § 217 

Judgments, oiieration and effect, § 1(50 

Property in hands of, § 50 

Retention of projicrty, demand and refusal, § 5<1 
Title, 

Issues, proof aiul variance, § 112 
Right of possession, defenses, § 85 
Threats, removal of propm’ty, detention to prevent, 
§ 53 

Timber, § 28 

Licmise to cut on adjoining land, presumption, 
§ 120 

Time, § 48, n. 5 

Complying or refusing demand, § 00 
Conversion, 

Damages, § 1G8 

Issues, proof and variance, § 115 
Necessity of sliowing, § 134 
Pleadings, § 101 
Pn'sunipfioii, § 118 
Demand, § 58 

Determination of damages, § 1G8 

Making election of verdict, bail trover, § 235 

Owiu'i’ship, i)oss(‘ssion or right to possession. 

pleading, § 99 
To sue, § 91 
Title, 

Admissibility of evidence, § 124 
Bail trover, 202, 205 

Admissibility of evidence, § 229 
Amendment to pleadings, § 22G 
Effect of judgment, § 23(1 
Issues, proof and variance, § 227 
Petition, § 224 

Questions of law and fact, § 232 
Satisfaction of judgment, § 23G 
Burden of proof, § 117 
Contirmed by implication, § 160, n. 57 
Defenses, bail trover, § 210 
Directed verdict, § 149 
Instructions to jury, § 152 
Invalid, bail trover, § 205 
Issues, proof and variance, §§ 110, 112 
Nature and extent, action of trover, § 74 


Title —Continued 

Operation and effect of judgment, { 160 
Particular persons, action of trover, § 75 
Possession or right of possession alone, trorer, 
§ 73 

Question.s of law and fact, § 141 
Res(4ssioii of contract and n4urn of considera¬ 
tion, action of trover, § 81 
Right of possession, 

Defendant, defenses, § 8-1 
lVrs<ms entitled to sue, ^ 72 
Third person, defenses, § 85 
Showing, demand and refusal, § 58 
Transfer of proporty by person having no title 
or right, § 55 
Trial, trover, § 07 
Piisatisfied judgments, § IGO 
\':ilue, damages. § 195 
\V«'ight and sutficiency of evidence, § 133 
T(u-t, action of trover, § GG 
Tortious act, neci'ssily, § 4 
Trade or business, injuries lo, damages, § 178 
Transilory action, trover, § GO 
Trespass, origin and history of trover, § 64 
Tn'spass on the case, trover, § GG 
4'n‘spassers, 

Action of trover, § 73 

Property taken by, demand and refusal, § 55 
Ti ial. 

Bail trover, § 231 
Direeled veidiet, § 149 
Dismissal and nonsuit, 8 1-19 
Questions of law and fact, § 141 
Stay of proeei'dings, g 140 
Taking case from jury, § 149 
Tender of property into court, § 139 
Trial by court, 

Bail Irovir, (4(‘clion of judgment, § 230 
(’onstniellon of findings, § 158 
(jiK'stions of law and fact, § 143 
Rules governing findings, § 158 
llltimale facts, findings, g 158 
TriH' owner, action of trover, § 73 
Turp<‘nline, § 28 

TTnaulact of dominion or ownership, § 1 
Uncondif ional and alisolute refusal, § 59 
Underground pipes, S G, n, 3G 
Undertakings. Bonds, generally, ante 
Uiidu(‘ influence, fraud or misrepresentations, § 41 
Uneipiivocal terms, demand, § 58 
Unfilled promise to return goods, demand and refus¬ 
al, § 55 

Unfomuh'd claim of ownership of title, § 37 

Unidmflified property, § 28, n. 49 

Uiiily of design, persons liable, § 78 

Unlawful possession, action of trover, § 74 

Use* or disposition of property, § 40 

ITseless demand, § 57 

Usury, issues, proof and variance, § 112 

Value, 

Aecoiints receivable, damages, § 194 
Amendment of pleading, § 105 
Articles kept for personal or family use, dam¬ 
ages, § 19G 
Bail trover, 

AciniLssibility of evidence, § 229 
Amendment to pleadings, § 226 
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Vtlue—Continued 

Bail trover—Continued 
Burden of proof, § 228 
Dismissal or nonsuit, § 232 
Election of verdict, § 235 
Judgment, §§ 236, 237 
Petition, § 224 

Questions of law and fact, § 232 
Kpecial interest in property, § 239 
Bank books, damages, § 194 
Bonds, damages, § 194 
Books, damages, § 196 
Burden of proof, § 121 
Certificates of deposit, damages, § 194 
Choses in aetion, damages, § 194 
Conversion of stock certificate lielonging to in¬ 
fant, damages, § 191 

Converted property, purpose of trover, § 07 

Crops, damages, § 198 

Damages, § 163 

Deeds, damages, § 195 

Defenses, bail trover, 211 

Demand for, § 58, n. 96 

Description of properly as basis of determining, 
§ 136 

Directed verdict, § 140 
Documents, damages, § 195 

Election between value at time of conversion and 
highest market value, pleading, § 103 
Enhancement by con vert (‘r, damages, § 109 
Evidences of indebtedness, damages, 5 194 
Fluetuations, damages, § 168 
Heirlooms, damages, § 196 

Increased, due to expenditure of converter, dam¬ 
ages, § 169 

Injuries to freehold, damages, § 198 
Insurance policies, damages, § 195 
Judgments, damages, § 194 
Keepsakes, damages, § lOf* 

Manuscripts, damages, 190 

Models, damages, § 197 

Negotiable instruments, damages, § 194 

Presumptions, § 121 

Price obtained on sale of goods, § 136 

Promissory notes, damages, § 194 

Property, 

Converted, pleadings, § 98 
Damages other than, or in addition to. § 170 
Issues, proof and variance, §§ 110, 112, 130, 
130 

Questions of law and fact, § 144 
Shares of stock and certificates, damages, § 191 
Title, damages, § 195 
To be taken, damages, § 165 
Use of property, damages, § 172 
Work product, damages, § 197 
Written instruments, § 136 
Variance. Issues, proof and variance, generally, ante 


Venue, § 90 

Verbal assertions of ownership of right of possession, 

§ 36 

Verdict and findings, § 158 
Bail trover, §§ 211, 232, 234 
Election, § 235 

Judgment for defendant, § 237 
Responsiveness, § 234 
Construction, § 158 
Directed verdict, generally, ante 
Effect, § 158 
Evidentiary facts, § 158 
Findings of. 

Court, § 158 
Referee, § 158 
Good faith, § 158 
Judgments, generally, ante 
Operation, § 158 
Responsive to issues, § 158 
Special verdict, § 158 
Surplusage, § 158 
Ultimate facts, § 158 
Verification, bail trover, answer, § 225 
Violence or force, § 4 

Void contract, property taken by, demand and re¬ 
fusal, § 55 
Waiver and estoppel. 

Bail tiover, 207 
Defects of pleadings, § 95 
Def('ns('s, § 88 
Demand and refusal, § 61 
Interest in favor of third party, § 72, n. 49 
Issues, proof and variance, § 112 
Other rights of action, § 69 
Questions of law and fact, § 147 
Want of consent of owners, § 5 

Wanton or reckless disregard of rights, admissibility 
of evidence, § 130 

Warehouse's, demand made on agent In charge, § 58 
Weight and sufllciency of evidence. Evidence, gen¬ 
erally, ante 

Wliat law governs, § 70 

Where third person retains property, necessity of 
demand, § 56 
Wild animals, § 30 
Willful acts, pleading, § 103 
Willful taking, measure of damages, § 168 
Witnesses, bail trover, credibility, § 232 
Words, aceomifiishment by, § 4 
Work product, value, damages, § 107 
Wortliless property, § 49, n. 11 
Written demand, § 58 
Written instruments, § 12 

Description and pleadings, § 97 
Wrongful deprivation or detention of property, 8 3 
Wrongful levy, § 55 
Wrongful sale, § 44 
Wrongful taking, § 3 
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